A
L

THE DEVELOPMENT OF uon-scxmnm\‘zmm;nm AIR
SERVICES AND THEIR IMPACT ON THE SCHEDULED INTER-
NATIONAL AIR SERVICES IN RELATION TO THE AFFLICA- |
BILITY 'OF ARTICLES 5 AND 6 OF THE CHICAGO CONVENTION, . .

C ) By Yousef 11 Safar S

.L.B, Univmity of ws.
Benghasl, Litya . :

E'S

- v

A thesis sultmitted to the Faculty of Graduate
Studies and Research in partial fulfillment .
of requirements for the degree of Master o(&aws.

Te— S
[

~

Institute of Air and Space Law
McGill University ‘ . - ‘ .
Montreal, Canada September 1981

~ i

e m e ki Baes



(33

o TEe s menm s TR e aEEee e e s T ST RTTRRNLT TR T TSR IS ORSTT C TRST aragtr g -

- L3 F -~ . 1 * ) ©
¥ - 8 AN
, .
. K
DEVELORMENT OF INTERNATIONAL NON-SCHEDULED AIR SERVICES
N R N .
- :\
. 3
\\
5 N



;‘ ' ABSTRACT

\fwepta of the First World War established and the Paris Conven- .
3 /
tion of 1919 confirmed the State's soverei/gnty over alrspace above’

its territory. Since then, attempts to r"ea.ch a multilateral agree-
ment on economic regula.tion of Mternational scheduled air transport
have falled, including the Chicago COnierence of 1944, ‘
Article 6 of the Chicago Convention left the matter to htilateral
arrangements, Articlo 5 granted a relatively flexible position to
non-scheduled servicea. A dehnition .0f scheduled and non-scheduled
services was developed by ICAF Council in 1952 for the guidance of

Contracting States.

Traditional non-scﬁqg\nled services caused no problems. It was
the so-called programmed or #éﬁi&&uuéd charters that made it diffi-
cult to classify them as acthmed or non-scheduled -and their com-

-petition with scheduled services deteriorated the viability of inter-

national air transport. B
Attenpts to solve these problems made through' ICAO and reglonal
bodiés have reached, as yet, no appropriate answer; thus, efforts

still going on must continue.
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RESUME

Les faits de la prgni}m guerrs mondiale avaient établis, et
la Convention de Paris de 1919 consacra la souveraineté des Etats
sur l'espace aérien au deuus de leur umwim. Dspuis,les ten-
tatives pour établir un accord multilatéral sur la résle;raenfa.tion
écononique du transport adrien international réguliér a toujours
échoué, y co-pi'is‘ e. 1944 a la Conférence de Chicﬁgo. ‘

~L'article 6 de la Convention de Chicago a lalsse la matiére

dans le domaine des a.ccorcis bilaténu.x. . L'article 5 donne une cer-
ta;lng flexitlité aux services non regullers. Une définition des
‘sexrvices réguliers et non réguliers fut préparde 'par le Conseil de
1'0ACI en 1952 pour guider les Etats contractant.

Lcs services non réguliers tra,ditionnels ne pose aucun pr‘bhlena
Ce sont les charters programmés qui sont difficiles a classifier ot

4
leur competition avec les services aériens réguliers mettent en dan-

/7
. ger la viabilite des transports aériens internmationaux.

Des tentatives pour régler les proﬁl;nas ont été faites i 1°'CACI
et dans les organisations régionales mais aucune réponse n'a été
donnée & ce jour. Aussi les efforts qui se pousuivant devront

encore continuer. P
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- INTRODUCTION C

Sovereignty of the State over the airspace above its territory
constlitutes the fundamental basis on wh;ch the 'present‘ international,
legal regime of international alr transport is tased. How this pjzx-n

¢iple has developed and what attempts have been made to exchange 1
gomnercia.l rights for internatlonal air t;a.nsport operations between
nations on a multilateral 'r:n'sis will be :;;lomd in the first chap:ter.
After World War II the first and most serious multilateral attempt
¥as made at tne'Chica.go Conference of 1944, While this Conference
failed to reach any agreement as to international scheduled air trans-
port, thus, the matter was left to States according to Article 6 Of,
the Chicago Convention of 1944 which resulted in £he continuation of
the matem regime as t%me ;basic instrument governing this category
“of sgrvices g Article 5 :f the Convention, however, granted relatively

a more flexible position to international non-scheduled services

which were regarded a‘l:. that time as not important as compared with the
scheduled sei;vice;. No great amount of ilme had passed when the pro-

blems of the distinction between scheduled and non-scheduled as welJ:

as an interpretation of Article 5 were raised which 1ed‘to‘ the involve- ,
ment of ICAO's Council in 1ts attempt to solve these protlems. These |
matters willl be discussed in the second.’cha.pter.

The third chapter Iwill be devoted ;.o the different types of
international non-scheduled alr transport services, especially /
those developéd through the years since the Chicago Conference of 1?41&.

The fourth and last chapter will focus on the pz;oblema trought
about by the development of non-scheduled services and the attempted

solutions effected by governments , regional bodles, and ICAQ in
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addition to sowe suggestions made by some commentators. This last -
cha..‘pter will be closed by final conclusions and otservations.

Throughout- this research the terms "charter", "irreguiar”,
"'sup—glemental" and "non-sch?duled" services are used as synonyms,
specifically meaning "international non-scheduled commercial air
transport services". . N,

In conclusion, I would like to thank Dr. Jean-Louis Magdelénat
under whose thoraugc;tlx supervision this research has been conducted.
However, while his ei&less and valuable assistance is sincerely .
acknowledged,\any errors remain my sole responsibility. |

AcknEwDZ:;ent and thanks are dud to the staff of the Law
Litrary, particularly Mr. Nazmy Mo}:a.rak for his ever-ready assistance

and Mrs. Jeame Sahnl for her friendly help. Thanks are due also to
the. staff of the ICAO Litmrary for their M9ndly cooperation. '
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o CHAPTER ONE

State Sovereignty over the Alrspace above

15 Territory and the Freedon of the Air ™ow

for International Adr Transport before ‘ °

Chicago Conference of 1944
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.The State sovereignty over the alrspace ‘above its texritory -
constitutes the fundamental basis on which the present mtma.tioml '
.. '1e@1mgmefarintemationa1airtranspmishased,beitnmla o
© temal, blateral, or multilateral and reglonal or global in scope.
H How the sovereignty of the State ha.s extended to the airspace .
aWe its territory, institnting, therehy, one of the most important
iEiples of the contemporary international law, will be discussed
» Zhe following paées. o e Q |

*
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> THE DOCTRINE

e

It seems, that the French Jurist Paul Fauchille has been regarded

as the pioneer in the field of legal investigation relating to the

regime of the airspace (1). For, as early as 1900, at an amnual con-

" ference of the Institute of International Law held at Neuchatel, he

had proposed that the legal regime'of the aerostats (2) be subject for

discussion at the next session. Since this was accepted, he presented’

. to the Institute a detailed study on.the subject supplemented by a

proposed leglslative draft consisting of thirty-two p\a.ragraphs (3).
Harold D. Ha.zeltinle noticed that the appearance of Fauchille's impor-
tant essay on "Le domaine aérion et le régime juridique des aérostats"
in 1901 marked the beginning of a new period in the history of the
‘discussion and settlement of questions in aerial law (4).

Many Jurists, from different.countries, mainly Europeans, contri-

buted to the discussion on the leéal ‘regime of the airspace through publi-

cations and meetings carried om, particularly by the Institute of Inter
national Law and the Intermational Law As.sociation".

However, in answering the fundametffal.question of: To whom does
the aﬁrépa.ce over a subjacent State belong?, the various theoretical
directions taken bty Jjurists could be traced back to t‘s;o min schools
of thought; firstly, the airspace is of its nature free or the theory

of the freedom of the alrspace; secondly, the theory of the sovereignty

——

of the subjacent.State in the alrspace above its territory (5).

e
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The Theory of the Freedom of; Airspace . e ’

Three main directions could be recognized within this theory: )
air freedom without restriction; air freedom restricted by some speclal
rights of the subjacent State ‘bu;i'. not limited as long as height is
concerned; air freedom restricted by a, territorial gome ().

Nearly all of the partisans of this theory admit that the subja-
cent State has certain rights necessary for its p;-otection, and that
of its inhabitants and their property, and, consequently, the argument
for alr freedom is a purely academic one based on the principle that
the air is free and not susceptitle to appropriation (7).

However, it should be pointed out that the reasons in suppoi-t of
the air freedom were largely founded on the ¥ear that unless freedom
is emphasized and conceded, States may close, or ;ttempt to close,
thelr airspace to air traffic (8). )

The Comité Internationale d'Aviation at its Paris Congress, and
the Institute of Internmational Law at its Madrid meeting, held in 1911,
seem;d to favour this theory since both of them resclved that "a.e:r‘ial
circulation is free save the right of subjacent States to take certain
measures to be determined with a view of their own security and tha.t .
of the persons and property of their inhabitants" (9).

]

Some of the criticisms of this theéry advanced .by its opponents
were, firstly, that there is a distinction, as Zitelmann pointed ;u/t (10),
between the air and the space which the air occupies and it is only-
the latter that should be considered. This was a fundamental point
sint;e a State-cannot control the ai:':, ut it seemed quite su:fﬁcien.t
that the State possessed the ability, whenever 1t might become necessary

to enforce its mles in the airspace, and this possibility seemed to

s
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exist through the then av:;a.ilable equipment, '(‘fg) and consequently the
airspace 1s susceptitle to appropriation. ' L

Secondly, who was going to define and determine tﬁe measures which
a subjacent State may take to maintain its security and pro;eét the
persons and property ‘of its inhabitants? Is it the State on its on
sole authority and discretion? If so, it would be given power which
does not, practically, stop short of absolyte sovereignty. On the other
hand if those measures were.to be determined by agreement between
States, or by some tribunal, 'thisk certainly would lead to a code full
of exceptions and endless difficulties without any corresponding

advantage (12). . ‘ '

Thirdly, as to the obstacles to the air traffic iy was thought that '
e

would not necessarily follow from the acceptance of the principle of
, | .
the State's sovereignty in the alrspace above its territory (13), for

the interests of the State itself in the internmational interco:xrse

* would certa.ihly prevent it from closing its alrspace to alr traffic

or impeding it (14).

?

The Theory of the Sovereignty of the Subjacent State in the Airspace

Above its Territory ?

The partisans of this theory,_,; \thopgh they agreed, in principle,
on the s;v.ereignty ,of the State in the airspace above its territory,
differed in their views relating to the scope of this soverelgnty.

44

Some supported the idea of full sovereignty without any restriction;

. others advocated the principle of full soverelgnty restricted by the

right of innocent passage for aerial naviaation; and the third part

ma.inta.ined the tenet of full sovereignty up to g limited height only (15).
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Houever,‘ this theory was largely based upon the security of the
subjacent State, and 1ts right to protect its subjects and their
property (16). Furthermore, it was realized that States were tending to
adopt this theory since it would practically meet thelr national
desires and considerations (17). : .

Gradually, this theory gained more and more supporters améng
jurists, and, therefore, the Committee Upon Aviation (18) of the Inter-
national Law Assoclation, proposed and submitted, for the Association's
consideration and adoption at its Madrid Meeting-in 1913, the following
resolutionss

"1) It is the right of every State to emact such pro-

hivitions, restrictions, and regulations as it may .think

proper in regard to the passage of aireraft through the -

airsp\a.ce above its territories and territorial waters.

? .

2) Subject to this right of subjacent States liberty

of passage of aircraft ought to be accorded freely to

the aircraft of every nation.” (19)

As a matter of fact, these proposed resolutlions were carrled by
the majorit:gi, since some members remained loyal to the principle of
the freedom of airspace (20)\ notwithstanding the soundness of the

opposing arguments and views (21).

STATES' PRACTICE BEFORE AND
DURING WORLD WAR I c

Following a number of German balloon landings on French soil,
the French government, concerned about these incidents, decided in
December 1908 to invite the European powers to hold a diplomatic con-
ference on the regulation of air navigation (22). A conference wa,s.
held in Paris, May 10, 1910, and adjourned June 29, 1910, without

having signed a comvention (23). The failure of this conference,
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which was attended by elghteen States (24), to come to an agreement on
a final draft convention, was due to almost ent:j.rel; political reasons,
and not, as popularly sui)posed, owing to the opposed legal theoﬁes
of freedom of the air and Btate sovereignty (25)

John Cobb Cooper, after thoroughly studying and analysing some of
the important articles of the drafit convention approved at the
Plenary session of the conference, particularly articles 2, 30 and

34, .concluded: )
“In summary, the Paris 1910 conference evidenced tacit D
tut actual agreement of the delegations of the States !
there represented: (1) that each State had full sover-

- elgnty in flight-space over i1ts natlional lands and ‘
waters as part of its territory; (2) that any division
of such territorial flight-space into zones is imprac-
tical and unnecessary; (3) that no general -right of inter-
national transit or commerce exists for aircraft of
other, States through such territorial flight-space.
The conference demenstrated that the only practical legal
method of regula.ting international flight was by inter-

national agreement providing for the grant of privileges
of entry under terms and conditions there stated. "(22?

However, after the treakdown of the Paris Conference of
1610, the internmational air law continued to develop, and several
acts, relating tc} regulation of alr navigationrthrc‘ugh their a.irs:;a.ce,
were' promulgat different countries. “

In Great Britain, for example, on June 2, 1911, t!?e Aerial Nav-
igation Act of 1911 was adopted, which ;ras amended in 1913 by the adop-

tion of the Aerlal Navigation Act of 1913. This amended act was an

‘ qn'.equivocal assertion of the British position taken at the ?ag;is

Conference ‘of 1§10 that the airspace over British lands and waters
was part of its national territery; and that no international rights
of innocent passage existed through it (27).

Likewlse, in France, Germany, and other European countries such
as Russia, the Netherlands, Austria-fungary, and Serta, regulation




of alr navigatiori through airspace over their 1a[.nd5 la.nd waters was \

annunciated. Furthermore, ::n July 26, 1913, an agreement was cor;cluded

between France and Germany by means of an exchan.ge of letté;.'s betwe;n

the French ambassador in Berlin and the German foreign minis‘ter,

regul;ting alr navigation between the two countries., All these acts

seemed to have been based on the understanding that superjacent airspace

was part of national territory in which a State had the same regulatory

rights as 1t had with respect to the surface (28). . )
" The most important a;ld far reaching steps have been those taken

by{States on the éve and at the very beginning .of the Flrst World War.

On July 31, 1914, the French gowernment, by presidential decree,

prohibitéd air navigation in the entire extent of its national terri-

tory, in Algeria, in 'i‘tmi:, and in its ‘rema.ining-«eolonies.' On August

2, 1914, Great Britain prohibited the navigation of aircraft of every

class and description through the -a.irspa,ce over 1ts lands and waters.

R

The German Declaration -of War on France, which was handed by the German

_ambassador at Parls tc: the French Minister for Foreign Affairs on ’

August 3, 1914, appeared to have been based, in large part, on the
allegation that French military aviators had violated the neutrality
of Belgium by flying over its territory, and infringed, likewise, the
integrity of German’ territory. Neutral States, such as the Netherlands,
Switzerland and Sweden, closed their alrspace to any air navigation
as well (29). ‘ 0

Bearing all the foregoing considerations in mi?d, John Cobb
Q;Joper seemed to have arrived at a very sound conclusion when he salds

"Thuﬂs it is apparent by the outbreak of World War I the
principle of sovereignty in usable space over natfonal

lands and waters had been accepted by the international
community as a customary rule. None questioned the right
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© of the period covered by the War (34). Therefore, the principle of \
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of each State to control at its discretion all flight
over its surface territories and prohibit the entry into
its usable space of any foreign aircraft. Events during
World War I and the preparation and signature of the
Paris Convention of 1919 merely acknowledged and restated
this already existing rule of customary international

alr law--namely, the 'absolute sovereignty of the sub-
Jacent State over usable space above its natlonal lands
and waters. This rule lles at the base of almost all S
subsequent developments in the field of public inter- s
national air law.” (30)

PARIS CONVENTION OF 1919 AND AFTER ‘ .

The first Article of the Coxiwention Relating to the Regulation
of Aerial Navigation, dated October 13, 1919 (31), stated that "The ,
High Contracting Parties recognise that every Power has complete and '
exclusive sovereignty over the airspace above its territory.” (32)

The territory was deemed to include “the national territory, both that

- of the mother country and of the colonies, and the territorial waters

adjacent thereto." (33)

As it appears from the word.j.ng of Article 1, the Gontra.cti;xg
Parties did not claim to declare the principle of air sovereignty for
the first time. What they had dome was just to “recognise that every
power" had complete and exclusive sovereignty over the airspace
above its lands and waters, the principie which Kad already been in
existence as the result of its mutual recognition, not only by the
participants in the First World War, tut by the measures taken by
States which had remained neutral during a portion or the entirety

alr sovereignty had been a rule of the internaj.tiona.l customary law

_even before the signing of the Paris Convention of 1919; that rule

was furthermore affirmed and emphasized by this convention.
v : : /
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The otligation of every comtracting State to accord freedom
‘ offinnocem passage above its territory to the aircraft of the
other contracting”States in s*c.:uaa of peace, stipulated by the first
1§ Stat _ : :

/
7

paragraph of Article 2 of ths Co\?vention (35), does not derogate

fron the principle of complete and exclusive sovereignty since i /

was a conventional arrangement or a privilege extended bty }né:cc of

the subjacent State and not an inhersnt right in an}su/te, whether 1t
_

was party or not to the Convention, \ th respect to any other—a privi- -

7

lege which could bhe granted by any soyer&ign government ;ndepen-
dent of conventiops. and which aaaunol\l\ the form otj an actual right
only throughﬂ conventional ﬁtipulaﬁon \(\\36). -

The Ibero-America.n\\Convontion. which was signed at Madrid, on
November 1, 1926; the Havana Convention,| which vas signed at Havana,
on Foln:uary‘zo, 19283 and the Chicago Convention, whi:ch was ‘opened
for signature at Chicago, on\December 7, 1944, simply reiterated the
announcement of the princigl of alr sovereignty contained ‘in the
Parls Convontim; of 1919 (37). |

The principle of alr sovereignty found expression in some
of the bilateral agreements concluded between various States and it
is inplicit in all of them, and it vas also adopted in many national
legislations of some countries (38). No doubt it is a very well
established 1'!110L of the contemporary intermational law.
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FREEDOM OF THE AIR FOR INTERNATIONAL '
COMMERCIAL AIR SERVICES BEFORE THE 2
CHICAGO €O CE OF 1944

The first decade of the pregent century witnessed the very
beginnings of practical aviation. and by its end it could be said
that the aercoplane had matured technically, achieved an interna-
tional popularity and was accepted’as the world's new practical
vehicle (39), even though the possitilities. of aerial nawlriga.tion
were regarded by, some scientists at that tine as not a pronise of
; complete revolution in the means of transportation and communication
like that effected once by steamboat and the rallroad (4). . Th
firat powered a.ircra.ft to carry passengers had been the German De-
lag's first Zeppelin, LZ7 Deutschland, which made its first flight
on June 19, 1910 (41). Delag had planned to operate a network of air

' services; first, in Germany, and, later, to other countries. To

that end, Delag trained crews, built sheds, and published maps of

‘the routes; ut, the planned services were not opera,ted until after

the war (42), though five Zeppelins carried-betueen 1910 and 1914 =
over 35,000 passengers some 170,000 miles between various German
cities without a single fatality or injury (43). | |

On January 1, 1914, the first scheduled airline in history '
was opened in Florida, between St. P’etersburé and Tampa. This service
was aubaidﬂfzed by the city of St. Petersturg, continued operating
until the end of March, 1914, and carried 1,204 passnegers (44).
However, it was not untll August 25, 1919, that the first internati-
onal daily commercial scheduled air service took place between




of\another State. Rather, the dilscussions were concentrated on the

basic and

commercial rights were }a;ckle«%, if not explicitly, in an implicit
' ssing the principle of air freedom or sovereignty
of the subjacent\ State. '

"If the reas in support of the air freedom are ex-
amined a little more closely it will be found that,

though they also make an appeal on .international inter-
course, they are largely founded on the fear that, un-
less freedom is asserted and conceded, States may close,
or attempt to!close, their atmosphere to alr traffic.” (47)

~ Blewett Lee, Eommenting on the English Aerial Navigation Act of
[
1911, wrote in 1913 that “the most reasonable prospect for the

amelioration of severe rules lies in the discovery of a way to make
international aerial navigation commercially profitable.” (48)
Certainly, commercial rights are implied in the principle of
air freedom, and those who supported sovereignty of the subjacent
State conceded a :i-ight of innocent passage for aerial navigation to

foreign alrcraft, ior, in case of full sovereignty without any
| .
i

restriction, contéended that there was:

o -
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"no reason to anticipate that States will interfere with

the passage of, foreign alrships through the air above

their territories in an unreasonable manner, any more

than they have interfered with the passage of forelgn

vehicles through their territories or of foreign vess-

els through their territorial waters,"
and that “considerations of reciprocal interest™ would prevent
States from taking any action of this character. (49)

During World War I, States asserted their soverelgnty over
the alrspace above thelr lands and waters, and the controversial
principle of air freedom or sovereignty of the alr seemed to hal,ve
been settled in favour of soverelgnty of the subjacent State (50).
During the period of the First World War, 1914-1918, the aircraft
underwent sudden technical development (51), and, by the end of
this War, the way was opened for use of alrcraft for peaceable traf-
fic (52). The Paris Convention was signed on October 13, 1919 (53). °

By Article 2 of the Convention, contracting States undertook

to grant "freedom of innocent passage" above their territories, in

. time of peace, to the alrcrafts of each other, provided that the

conditions lald down in the Convention are observed.

The last paragraph of Article 15 stipulated that "the establish-
ment of international airways" would be subject to the consent ofl
the Stdtes flown over. John C, Cooper pointed out that whiles

"the Itallan'text obviously could be properly construed

as a reference to the operation of "international lines’, @

...the English and French texts might well be construed
as a reference to the establishment of alr routes and
not the operation of the lines themselves.” (%54)

4 =
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. Lambertug Hendrik Slotemaker asserted that the last para-
graph of Article 15 had in view the institution of airlines (55)
in the sense of alr services citing the explanation of the Ju“r)idical
Sub-Sommlssion as to paragraph I of: Article 15, which stipulated
that an aeroplane is entitled to cross the a.irépace of another State
without land;lng, tut it is bound to follow the route determined by -

the State flown over; this, as the Juridical Sub-Commission observed,

was in effect for casual flights as well as for regular air services (56).

He, then concluded: N

. "From this and from the requirement of par. 2 (the
obligation to land at certain aerodromes indicated for
that purpose) it follows that already in the first two
paragraphs of Article 15 the competence of the under-
lying State to determine certain alr routes also with
regard to the aircraft for regular internmational services
has been laid down. Hence par. 3 cannot have reference
to ‘routes’, tut must refer to 'services'." (57)°

The Iinterpretation of Article 15, particularly its last para-
graph, was dlscussed again in 1922, but, since no one dared to dra.w‘
up a more distinct wording, the matter was left open in anticipation

of its application in practice. However, it was not until 1929

that the question was again debated a.ﬁd. consequently, Article 15

o

was amended (58). Its‘last paragraph (which became paragraph &4)

read:

"Every contracting State may make conditional on its
prior authorization the establishment of intermational
alrways and the creation and operation of regular inter-
national air navigation lines, with or without landing,
on its territory," ( 59) -

‘o
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The new text put an end to the controversial point as to

' the exact meaning of the term "international airways” (60)"since

it makes the estab];ishmgnt of alrways as w?ll as the creation and
eg;r;t;.on of regular intérna:biona.l alr services depéndent upon pre-
viocus authorization if the State concerned chose to (61). In prac-
tice, even before the amendment of% Article 15 in 1929, the 93jhahlish-

ment of regular international 'air operations seemed to have been author-
& T '
ized only after special agreement (62).

. © o
The Convention did not specify the conditions upon which a State
j

may refuse the granting of authorization, or, dtherwlse, what restric-
tive provisions.may be attached (63), tut, on the contrary, a British

proposal to add to.the amended text of Article 15 the following:

¢

“Such authorization may be refused only on reasonatle grounds" was
defeated (64). John €. Cooper, commenting upon the new text of
Article 15 concluded:

"The new text of Article 15 is more than clear. The '
privilege that merchant ships enjoy of passing through
territorial waters and énter friendly ports to trade was
not to be enjoyed by alr transport. Commercial air -
1lines could not fly over the territory of another nation
or land to refuel or to trade without a special agree- .
ment, and this agreement could be withheld on any grounds
satisfactory to the nation whose alrspace is involved,

The decision at Paris in 1929-.took away any doubt for the ~
meaning of the 1919 decision. National airspace control

is absolutes It is an air power asset which any nation

may use as selfishly as it desires, irrespective of the ,
effect on world commerce.” (65)

IR P R
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Irg conclusion, under the Paris Comrention‘ of 1919, the operation
( '» ' of international Jscheduled alr services, which were, even after the
second World Waz (66), the tasic and important element of international
air transport, was put under the discretionary will of the concerned
' State or States. The freedom of innocent passage, restricted by the
va.rimxsq conditions stigulated in the Convention, applied only to foreign
Private aircraft, tourist and commercial, on non-scheduled flights (67).

™

_The Ibero-American conw}ention, which was signed at Madrid in
1926 (68), followed, almost literally, .the text of the Paris Conven-
tion of 1919/, and, therefore it has been of no significance (69),

Article 21 of the Havana Convention, which was signed at Havana
in 1928, read: g;( | /

*The aircraft of a contracting State engaged in interna-
tional air commerce shall be permlitted to discharge passen-
gers and a2 part of its cargo at one of the airports deé-
signated as a port of entry of any other contracting State,

‘ and to proceed to any other airport or airports in such °
State for the purpose of discharging the remaining pas-
sengers and portions of such cargd and in like manner to
take on passengers and load cargo destined for a foreign
State or States, provided that they comply with the legal -
requirements of the country over which they fly, which
legal requirements shall be the same for;native and foreign
aircraft engaged in internatiémal traffic and shall be
communicated in due course to the contracting States and
to the Pan American Union.™ (70)

gation between the contratting Parties so long as that would not be
‘ conjb#a;;:y to any national legal regulations which must be the same for
naticnal and forelgn alrcraft (71). But, in practice, it was repeat-
edly construed as if 1t did not apply to the establishment and operation
of regular c)f:t:omme:r:'eil.a.l flights. Such practice was followed e.g. by the
United States and Mexico in their mutual air transport relatioms (72).
c. ‘ ‘S0, in ‘ cti'.é:l‘te’ms, the Havana Convention had no more significant -
- e¥fects %{m the’Paris Conventlon had bad. As Oliver James Lissitzyn

S
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concluded:

"the estahblishment and operation of regular air transport

lines reguires the consent of every State flown over. -

The power to withhold such consent 1s used by most national

States as a btargaining weapon to their own advantage.

Air transport relations between nations frequently follow

the trend of their general political relations.™ (73) . ¥

Only the ca.sual, irregular, or non-scheduled flights seemed to
enjoy some degree of freedom to fly, or, to put it in other words,
tpey did -not face, generally speaking, the same obstacles the institu- -
tion of international scheduled air services was to face (74).

In the face of all that, there was but one way for instituting
in tional air routes and operating internationa_l alr servicesj .
that’ is to say through bilateral arrangements between governments,
or, sometimes between governments and operators .concerned directlye
this bilateral approach preva.iled and was dominant throughout the period
up to the outlreak of the second World War (75) After the War another
multilateral attempt to regulate mtemational air transport took
place’at the Chicago Conference of 1944, which will be discussed in

the following chapter. .

NOTES

(1) Arthur K. Kuhn, "The Beginning of an Aerial Law", American
Journal of International Law, Vol. &4 (1910), p. 111.
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aircraft that is 1ifted and sustained by virtue of one or more containers
filled with a gas lighter than air", (see Webster's New World Diction-

Second College Edition, p. 22). As a matter of fact it was not
until the 17th of December, 1903, that the first authenticated flight
by man in a power-driven heavier-than-alir machine took place in North -
Carolina, U.S.A., by the Brothers Wright (see Shawcross and Beaumont,
Alr Law, Vol. 1, 4th editiom, (1977), P 1).

. (3) Op. Cit., Note.1.
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(23) 1Ivid., p. 105,
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Articles 5 and 6 of ‘the Chicago
Convention of 1944
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DRAFTING ARTICLES 5 AND 6 AT
CHICAGO CONFERENCE OF 1944

t.

response to the invitation of the United Sta;tes Government, ‘

Tep tatives of 54 nations met at Chicago from Névember 1 to Dec~
engber“?, 1944, for the purpose of formulating a multilateral aviation
convention ‘and international aeronautical body, setting up and
adoption of standards and procedures in technical field, and making |
interim a.rrangements covering the tra.nsitiona.l period (1).

At the Conference, New Zealand and Austra.lia. Jointly revived the
1dea of internationalizing civil aviation, Canada and the United

Kingdom favoured, generally, a more restrictive international regula-

tion of the econoﬁic aspects of international air transport, while
\ .

the United States, on the contrary, almed at a relatively more liberal

set of conditions which would allow thelr aeroplanes to compete freely

. and open up the way of world commerce to their merchandise.

The Joint Proposal of New Zealand and Australia

This proposal called fors

"the estsblishment of an international air transport

authority which would be responsible for the operation

of alr services on prescribed intermational trunk

routes and which would own the aireraft and anxilla.ry

equipment employed on these routes." (2)

The proposal, however, retalned to each nation the right to con-
duct all ailr transport services within its own territory,‘ subject only
to any agreed international requirements relating to landing and tran-
sit rights and 'safety facilities (3). |

The premises underlying the proposal, as indicated in the preamble
and revealed throughout the related discussion, weres: -

(a) The proposal would secure the fullgst measure of

cooperation between the nations of the.world as regards
the development of alr transport services.



(b) It would avoid the unregulated development of air
transport and, consequently, the misunderstanding and
rivalries between nations. ’

(c) The joint utilisation of the material, technical, -
and operational resources of all countries for the deve-
lopnent of alr transport would be to the interest of all
nations, particularly those smaller nations with limited

Tesources.
(d) Accordingly, the proposal would be in the best inter-

ests of orderly world progress, and, thus, would contribute

greatly to the maintenance of world peace and sdcurity. (4) , . |

Ai‘gunanta were advanced that the time was not and perhaps would
never be ripe for the intermationalization of civil aviation, and that
Hhilg all hoped that this idealistic dream might, someday, come true:
th; Cc;nference should proceed with the practical and possible means.
However, when it was put to the voting at the plenary meeting of

Committee 1, November 8, 1944, the proposal fell away (5).

Canada. Proposail
The Canadian proposal called for the establishment of an Inte:e.-na.-

tional Air Authority consisting of an Assembly, Board, and Regional
Councils. Any company wishing to operate an international air service

§ ahoulZprly ﬁrs‘t to its own government. If its application was “

approved, then it goes to the appropriate Reglonal Council which will
decide whether the applicant should receive a certificate and, if so,
under what conditlons. If more than one Regional Council is involved,
the Board will consider the application.

] Any service 1icensed would be granted the first four freedoms of
the air; namely, the freedom of air transit over the alrways of all
the menber States; the right to land at airports of the member States for
refuelling and repairs; the right to carry passengers, mails, and
cargo to the home country from other member States and vice versa. The
ffth freedom 1is dependent upon the consent of the concerned States.
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However, any nation would have th.e‘ right to have, at }east, one
of 1ts ailrline companies operate one round trip per week on any .
international route commencing in its territory.

Each contracting party may designate the route to be followed within
its temt?ry by any internatlonal air service and th.e airports which
any international air service may use.

The other related provisions were those which provided for the
fair and equitable division of international alr routes and services
between the various member States; the right of a particular airline
company to expand its services under some conditions; and the possi-
bility .tha.t an operator might be required to reduce its frequencies
in particular cases.

Defending this proposal Mr. C, D. Howe, Chalrman of Canadlan
Delegation, in his introduction thereof, sailds

"An international air authority, established along the |,
1lines of the" Civil Aeronautics Board of the United States,
is the principal proposal which Canada places before this
Conference. We are firm bellievers in healthy competition.
We are convinced that it will develop most fruitfully
under an internatlional authority. We want to see free
choice for the traveller between competing airliness
competition in service, tut not in subsldies; a guaranteéd
minimum of routes and frequencles to the alrline companies -
of all nations, large and small; the most frequencies,
where need exists, whether a nation is large or small; the
‘ substitution of international regulation for national
restrictions; and the complete absence of discrimination,
preferences, exclusive rights, and arbitrary landing
fees and charges. We also seek control of subsidies, not
through any impractical method of direct control, tut
rather through control of uneconomical consequences of
subsidies, such as rate—cut'bing and the maintenance of
services at levels greater than traffic warrants." (6)

And, having outlined the proposal, he continued that,

“without an effective international regulatory authority,
mere freedoms of the air would lead elither to untridled
competition, or to theé domination of the ailrways of the
world by a few.” (7)

/
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United Kingdom Proposal

United Kingdom proposed that a new Convention should be drawn
up superceding the Paris Convention of ;.919 and Havana Convention of
1928, and provide for the regulation of international air transport.
The first four freedoms should be granted hunder ‘the Convention, while
the f1fth freedom would be a matter for negotiation. -

Further, the Convention should define the international air routes
which would be subject to iﬁterna.tiona.l regulation and reviewed from .
time to time.

To eliminate uneconomi‘c competltion, the frequencies, their dis-
tribution between the countries coricgrned., and the fixing of rates
should be provided for by the Convention. Praovisions will be made
for the licensing of international .a.ir oi:era.tors, and in what cases they
might be withdrawn.

° An International Air Autthority should be established, whose
prime task would be to give effect to the provisions of the Convention
rela.ti\;e to the determination and distritution of frequencies and

the fixing of rates (8).

AN

United States Proposal
Adolf A, Berle, Chairman of the United States Delegation, stating
the United States position, asserted that, consistent with the right
of each country to maintain soverelgnty of the alr above its terri-
tory, nations ought to sub§cr1'be to the rules of friendly intercourse
between friendly States in time of peace s8¢ that air naviga.t:{on
might be encouraged, and communication and commerce might be fostered °
bgtween all peaceful nations. He continued,

"nations have a ratural right to communicate and trade with
each other in times of peace; and friendly nations do not .

I
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have a right te turden or prevent this intercourse by

discriminatory measures. In this respect, there is a -
similarity between intercourse by air and intercourse
by sea." (9)

As to the International Authorgby, the United States supported

an international organlzation in the fileld of air commerce having

" power in technical matters and consultative functions in economic and

political cg_uestions (10). However, the United States was prepared to
di-scuss ways and means by which minimum rates could be agreed upon

and subsidies which are involved in al¥ transport trade would be used
for the purpose of legltimate e;.ir communication and not for the purpose
of assisting rate wars or uneconomic: competitio;l (11). o

The Unlted States position was not quite specific as to the grant-
¥ng of the several freedoms., Article 5 of the .proposed convention,
which was sulmitted to the Conference, grants the first two freedoms
of the alr; namely, the right of transit and technical stops, to inter-
national scizeduled. services. Article 8 of the same pf:op_osed. convention
made the granting of the remaining three freedoms to scheduled alr
services dependent upon the consent of the concerned States (12).

Article 7 of the same proposal grants the five freedoms to the
international non-scheduled air services subject to the conditions
which might be provided for by the State flown over (13).

Judging this against the more troad freedom in many respects
advocated by the United States, 1t may be that the United States wanted
to withhold "the most important thing" it "had in its power to grantes
the right to establish alrline service to or from any United States
point." Thus, Tegarding "the immense American traffic-generating
power" as a "bargaining weapon through which 1t would obtain the most

favourable world routes." (14)

[s]
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The Dominance of United States and United Kingdom Positions and the

Outoome of the Conference "

BG

As the Conference progressed it became apparent that *b_he views of
both the United States and the United Xingdom were dominating the dis-
cussion rbégarding the grant qf #r freedom to the future air transport.
However, in the technical field, the Conference aizi:'ieved very remarkable
results, As to the organizational matters there have been less con-,
troversy related mainly to the powers of the. proposed International
Authority and whether they would be mandatory or lconsulta'tive.

Thebgra.nting of air freedom to the internmational :sched.uled. alr

services was the battlefield of a waging war between the United States

“and the United Kingdom. It seems that all attempts made, during the

forming stage of Dboth views concerning regulation of post-war interna-
tiona.l air transport before “the convening of the Conference, to reach

a compromise have failed (15).

As a result of the wartime expansion of air transport, the United

States found itself in a stronger position; more large planes, more

»

trained persomnal, and other related equipments and resources; in contrast

‘with that of the United Kingdom who, owing to the war-effort rather

specialized in the production of the much smaller fighter planes.
Consequently, the United States wa.nted' a more libe;:al system, whereas
the United Kingdom was not yet ready and favoured a more restrictive
set of conditions (16).

Canada tried patiently to tring the two dlffering views to agree
on some compromlsing formula. The belega.tions of the United Kingdom,

the United States, and Canada met in closed conference in an effort to

- recéncile their divergent, proposals (17).

The ultimate position of. both the United States and the United

Kingdom was represented by both respective wepresentatlives of the two
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countries at the first meeting of the -Joint Subcommittee of Committees

1, 3, and 4, which was held on November 24, 194, and discussed at the

third meeting of the same Joint Subcommittee of November 27, 1944 (18).
Without going into any details, it seems that both countries agreed.l

upon the granting of the first four freedoms, and agreed in principle

o the granting of the fifth freedon, tut iffered as to 1ts application

(19). However, even with the mtgrfm;encf of the United State: Presi-

dent, Roosevelt, in an attempt to persuade the United Kingdom Prime

Minister, Churchill, the two countries failed to come to an agreement (20).

Of course, some countries supported the United States views and others

favoured the United Klinédom proposal .

i In the face of ﬂnt, the solution adopted as to the freedoms for

scheduled se:;vices wash that the first two freedoms, transit and landing

for non-*trafﬁc pﬁoses, be included in a separate instrument, known

as the Transit Agreement, and the five freedoms be included in a'nother

separate instrument kmown as the Transport Agreement, to be opened for

signature with the main instrument: the Comvention on International

Civil Aviation (21), so that States could sign whatever they wished

in additich to the main convention. - :
However, in the main instrument, the Convention on International

Civil Aviation, a provision on internatiomal scheduled alr services p

Article 6 gwas first approved by the joint meeting of Subcomnittees

1, 2, and 3 of Committee 1, held December 4, 1944, in the form in which ,

it was finally included in the Convemtion (22). Ik readss

\"So schednled international air service may be operated

over or-into the territory of a contracting State, except
with the gpecial permission or other authorization of

that State, and in accordance with the terms of such per-
mission or authorization.® (23) .

>
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) As to international non-scheduled services, no ‘serious discus-
sions took place at the Chicago Conference, and nc differences
appeared other than those 'mix;or ones related primarily to ‘the langu-
age used and which were settled easily. Article 5 of the Convention, ) '
which was a combination of Articles 6 and 7 of the United States
draft convention (24), reads:

. “Each contracting State agrees that all aircraft of the
other contracting States, being aircraft not éngaged in
scheduled international alr services shall have the ¥ight,
subject to the observance of the terms of this Conven-
tion, to make flights 'into or in transit non-stop across
its territory and to make stops for non-traffic purposes .-

. without the necessity of obtaining prior permission,

. and subject to the right of the State flown over to
require landing. Each contracting State nevertheless
reserves the right, for reasons of safety of flight,
to require aircraft desiring to proceed over reglons
which are inaccessible or without adequate air naviga-

. tion facllities to follow prescribed routes, or to ob- *
tain special permission for such flights.

Such aircraft, if engaged in the carriage of passengers,
cargo, or mail for remuneration or hire on other than
scheduled international air services, shall also, subject
to the provisions of Article 7, have the privilege of
taking on or discharging passengers, cargo, or mail,
subject to the right of any State where such embarkation

' or discharge takes place to impose such regulations,
conditions or limitations as it may consider desijahle.” (25)

4

INTERPRETATION OF ARTICLES 5 AND
6 OF THE CHICAGO CONVENTION

r

According to Article 6 of the Chicago Convention, no scheduled
international air service may be operated over or into the territory
of a contracting State except with the special. permission ar other
aﬁthoriza.tion of the State concerned and in aécoz:da.nce with thq terms
and conditions of this permission or guthoriza.fion. Thué, States ‘that
wished to have scheduled services betweén their respective territories '

el e, -
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had to and are stm"having to resort to bilateralbmea.ns, and, as

a resul? a worldwide system of tdlateralism continued to develop (26),
- remaining the main inst:mmgnt of regulating schednledi international

air transport. t A

Article 5 of the same Conventlon, which is concerned with the

righ{:.s of non-scheduled intematiom‘a.l alr transport services, did not

attract so much attention at the Chicago Conference of 194k4j instead

the focus concentrated on the rights of scheduled services which were

regarded, at that time/, the basic and important element in international

air transportation. However, in practice, it has so soon become a

contr{:versial issue with respect to the kind and degree of the rights -
it conferred on contracting States m;;lmwed /

international air tramsport servides. In an attempt to clarify the
situation the ICAO Council instructed the Secretariat. to analyze Article
5 and suggest interpretation thereof. The Secretaz:iat concludéd, a;s to
the second paragraph which relates to the commercial non-scheduled

alr transport services, that: '

(1) The word "also" indicates that commercial non- .
scheduled services are intended to have the right .
given by the first paragraph as well as the privileges
given by the second. That is to say they enjoy, by virtue
of the first. paragraph, the following rights:

a) Entry into and transit across a territory of
any contracting State without a stop;

b) Entry into and transit-across a territory of
any contracting State with 2 stop for non-traffic purposes;

¢) Entry into a territory of any contracting State °

and a final stop there for non-traffic purposes.

In addition to those, and by virtue of the second para-
graph, they enjoy the right of taking on or discharging
passengers, cargo or mail at a stop. (27)

(2) The first three rights accorded by the first para-
graph were to be enjoyed without the necessity of obtain-
ing prior permissiowt In other words, there would be no
need for prior negotiation other than notification neces-
sary for alr traffic control; customs, etc., Any require-
ment for prior negotiations on the use of sdecific routes
or landing places would generally be in contravention of
this clause. (28)

/
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(3) It is assumed that the enjoyment of the privileges
contained in the second paragraph, like the enjoyment of -
theright in the first one, would not be subject to

prior permission from the State concermed. However, the
second paragraph of Article 5 does not expressly rule out
the possibility of prior permission being required with
respect to these privileges, and it is possible to hold
that prior permission may be one of the "regulations,
conditions or limitations" contemplated in the last
sentence of the ."Lrtﬂ.c%)f.l Nevertheless, the bellef is
that 1t was the intention of those who drafted and adopted
Article 5 that these vileges should be enjoyed without
the necessity of o prior permission. This|convic-
tion 1is based on the¢ following argument:

*i) The close/ relation between the two paragraphs
of Article 5 suggests that the same type of freedom of
operation is envisaged in each, any differences being
carefully specified. If the second Paragraph had intended
to differ from the first in so important an issue as
prior permission it is felt this would have been spelt out.
' ii) The obtaining of prior permission is the condi-
tion laid down 4in Article 6 for scheduled services.
There would be little point in distingulishing between
scheduled and non-scheduled services if permission 1s to
*  be required for.the commercial cperations of the latter
as well as the former.
, 1i1) 1If it had been envisaged that prior permis-
sion would have to be obtained for each exercise of thls
privilege, it would have been unnecessary to spell out
the reservations relating to cabotage or to regulations,
conditions and limitations. Such reservations suggest
precautions which States felt they might need to take
agalnst the atuse of free operation of non-scheduled
alrcrafts t that have to obtain prioy permission
for flight nee such precautions. -
iv) A privilege to omething that would in gen-
subject to prior permi on in each instance |

eral

some States required prior permission and other did not,
would seriously inequitahble. The SecretanambeliWes
that Article 5 was adopted in order to avold these d.if—
ficulties."” (29)

Two more arguments could be added; first, the word "prohibi-
tj,gns" in the .o g}z/la.l Anerican text was amended to "limitations".
This having been so, Danlel Goedhuis pointed out, ."otviously 4n order
to prevent a State from making the right of free traffic for this
type of flight illusory by enacting a complete prohibition.” (30)

Thus, a proposal by Panama to reintz;oduce the term "prohibitions"
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v’tas rejected (31). '

Second, the provision that each contracting State reserves-the
right for reasons of flight safety to require aircraft desiring to
proceed over regions which are inaccessible or without adequate air
navigation facilities to follow prescribed routes or to obtain special

permission for such flights, which was added to the first paragraph

y

"of Article 5, was "the condition which dra.fters stipulated on the

general principle of the right to fly without prior permission." (32)
It was "an exceptlion whick was deemed necessary for rea.so;xs of safety
in air navigation." (33)

However, ICAO Secretariat was aware that the majority of contr-
acting States do not accept its interpretation that, generally, prior
permission is not needed for commercial non-scheduled international
alr transport services (34). ?

This interpretation contained in ICAQ Doc. 6894, AT/694 (26/
8/49) was circulated in September, 1949, in order that contracting
States provide comments thereon (35). Comments of contracting Si.;ates

were reviewed by the Alr Transport Committee which accordingly gave

‘ instructions to the Secretariat to prepare a new draft of its previous

interpretation (36} ICAO Secretariat, in a latter redraft, had to
readjust its interpretation to the effect that the right of the State
to impose "regulations, conditions, or limita.tions" is unqualified,
and the State concerned may require prior permission for all or some
of commercial non-scheduled flights (37).

On the tasis of the foregoing proposals a.nd\studies the ICAO
Council presented, in 1952, to the contmcthg ?éates its a.naiysis of
the rights conferred by Article 5 (38). This a.nalysis,k which was for
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the guidance of contracting States in ’gheir application of the pro-
visions of Article 5 (39), concluded as to commercial non-scheduled
international air transport services that:

(a) they have the right to enter, fly over and stop for
non-traffic purposes without the necessity of obtaining
prior permission and not subject to the "regulationms,
conditions, or limitations" stipulated for in the second
paragraph;

"(b) they have the privilege, with certain qualifications,
of taking on or discharging passengers, cargo, or mail
at a stop;

(¢) the right of the State to impose "regulations,
b conditions, or limitations" includes the right to require
! its special permission for the operation of taking on
or discharging passengers, cargo, or mall in its terri-
tory or for any specified category of such operationsj
(d) the right of the State mentioned in (c) above
is unqualified. However, it should be understood that
this right would not be exercised in such a way as to
render the operation of this important form of air trans-
port impossitle or non-effective (40). Reading the
two- statements contained in (c¢) and (d) above together
the Council itself admitted their unclarity with respect
to their meaning (41).

No matter how sound amd logical the ICAO Secretariat interpre-
tation that there is no need for prior permission with respect to
commercial non-scheduled flight, contained in ICAO Doc. 6894, may

be (42), the ICAO Council prevailed, and most States require prior

permission for the performance of vir'l:ually all international charter
flights rendering the second paragraph of Article 5 almost inoper-
ative (43). Thus, in pra,ctice,‘ the effectiveness of this Article -

is almost 1limited to a miltilateral exchange of the first two free-

doms of the'alr for non-scheduled international air transport services (44).

In conclusion, apart from the first two freedoms granted to com-

merclal non-scheduled international alr tra.nspori: service§ according

to Article 5, it seems, generally, that there is no real difference

in su‘b\stance between the provisions of Articles 5 and 6, the only
divergénce being in form and procedure (45). That is to says

S e L vt etk (548 S At K
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By virtue of Article 6, scheduled alr services need a
special authorization by any of the forelgn governments
involved. .

By virtue of Article 5, non-scheduled services may be
excluded or restricted at the discretion of any of the
forelgn gorvernments’ involved.

In other words: without an express governmental yes, a—
foreign ‘S&rrier cannot operate a scheduled service; -

without an express governmental no, a foreign carrier
is entitled to operate a non-scheduled service." (46)

DEFINITION OF INTERNATIONAL SCHEDULED
AIR TRANSPORT SERVICES

3

It was realized that the clarification of Article 5 would not

be sufficlent without, first, defining the services which fall under

~ this Article and others f{alling under Article 6. Thus, considering

that the Chicago Convention does not define the terms "scheduled”

and "non-scheduled"” services which determine the scope of each Article's
applicébility, ICAO Assembly held that making distinctions befween
scheduled and pon-scheduled services 1s a prerequisite to the tlarity
ofb Article 5 (47), and m;tmcted the Council to prepare a definition
to that end (48).' Acting on those instructions, the Council prepared
and circulated, for the guidance of contracting States, the followlng
definition of scheduled international air service: |

"A scheduled international air service is a series of
flights that possesses all the following characteristics:

(a) 1t passes through the alrspace over the terri-
tory of more than one Statej )

(v) 1t is performed by alrcraft for the transport
of passengers, mail, or cargo for remuneration, in such

.~ a'nanner that each flight is open to use by members of

the public;’ .

(¢) it 1s operated, so as to serve traffic between
the same two or more points, either:

.35
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1) according to a published time-tatle, or
11) with flights so regular.pr frequent that the
constitute a recognizally systematic series.” (49) . ,

This definition was accompanied b} notes on its application.
The first one emphasized that tl}”é main elements of the definition are

\cupxula.tive" in their effect, and if any one of the characteristics

(a), (b), or-(c) 1s missing, the series of flights must be classi-

fied as non-scheduled (50),
However, contracting States were completely free to make use of i
this definition or to take and implement their own policies and dpék

sions concerning thlis matter since the definition and its accoﬁi)anying

notes did not have the legal status of standard or recommended prac-

tices (51). ‘ ’ . '
Neverthelegs, at the end of 1952, the Netherlands declared its ~

intention of using the definition in its own practice (52), and in

1955 1t was observed that this definition, although not univeésa.lly

‘ accepted, was widely used by governments for reference in questions

relating to the regulation of non-scheduleci air serviq\e\s (53). Thid .
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may not be the case as non-scheduled services developed and, conde-

) o -~
quently, new questions have arlsen, as will be explored in the fol-

A

lowilig chapters.
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CHAPTER THREE

The Development and Types of International

Non-Scheduled Air Transport Services
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THE INCREASING TMPORTANCE OF NON-
SCHEDULED SERVICES /

€

Scheduled services constituted the major elem‘;ri‘,h of international
alr transport throughout the period between the‘j:éo World Wa.rs,(‘ and,
as a result, Paris Convention of 1919, the Ibe "/—Americ;an Convention
of Madrid of 1926, and Havana Convention of 1928 dealt mainly,
among other things, with international sc}xec}uled services (1). How-
ever, along the scheduled services, som /specia.l flights took place

here and there for the transportation/of great sums of money and gold

- and instances of affinity groups c ering aircraft for “travel to

some points were reported (2). But since the governmental policies

directed tc;Wa.rd.s the subsidization and promotion of scheduled services, e

‘the non-scheduled services operated at high cost andeedue to the lack

of subsidy=had to charge higher rates (3), the thing which made their
use limited 1':: some s@ectoz\s and individuals who could afford that, like
newspapix:ﬁzg’t‘a%ftid press agencies (4).

During the first decade following the end of World War II the
1nternati£>nal ma.rketpla.cé of air t;-ansportation had not changed {
that much‘:, and in 1944 the provisions of Articles 5 and 6 of the
Chica?c\\)‘ C‘onvention reflected the importance of schedule,d;&services and
the rela.f,ively non-importance of ;wn—scheduled. services i; the minds
of those who framed the Convention (5); whereby the latter gtégory
were gra.iited, comparatively, more liberal rights (6); whereas
scheduled services prohibited completely except with the special

authorization of the State concermed and in accordance with the terms
' SN

and conditions thereof (7). ‘
However, it waa not until the mid-1960's that non-scheduled

alr transport services have become a major element in international
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alr transportation (8), and by 1971 the estimated international non-

scheduled passenger traffic share, which constitutes the major part

of a?.l non-schedulgd traffic, reached 32 pe}.‘ cent of the total inter-

|

o

l national passenger traffic (9). Though international non-scheduled

! passénger traffic's growlng rate fluctuated considerably over the

i years 1972 thrf)ugh 1979, its percentage share of thg )’tota.l passen-

|i ger traffic ?épt declining from the abovementioned rate down to 18.9
: per cent in 1979 (10). This trend may be explained, in part, by the

. fact that many new promotlonal fare structures introduced on sche-'
'v

, duled services generating new traffic and diverting some of the ron-
+ scheduled traffic. | |
Two major factors contributed to developing the importance of
non-scheduled services; first, the growth in the disposable income
which led to the growing market of personal, as opposed to the busi- b
, ness travel market upon which scheduled services mainly relied, whose
primary consideration to a large extent was the cost of air transpor-
tation with IeBs emphasis on the characteristics of scheduled ser-
vices like fre&%enc;;, flexibility, and on-demand availability -(11).

Non-scheduled services have generally been able to serve this new

market in a more viable and economical manner than scheduled. Second,

.
“there has been interaction between tourism and non-scheduled alr

transport services. Since non-scheduled services had been able to
Provide rates lower than could economically be provided by scheduled
services, consequently, they have been instrumental in the d.eqvelop-

ment of the international mass tourism which has agssuméd economically

and socially conslderable importance for a large number of developed
and developing countries (12). On the other hand, great pressurs was
put on governments by varlous groups of the travel and tourism .
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industry to introduce new types of non-scheduled services and relax
( their regulations (13).

Yet non-scl;ednled services have not reached the same level of
development all over the world. Industrialized countries still gen-
erste a.nd receive most of the traffic, and Western Burope with the
Norj;h‘Atla.ntic regions constitute the largest and mos‘@ inportan‘t "
international non-scheduled air transport markets (i4).

'TYPES OF INTERNATIONAL NON-SCHEIULED
ATR TRANSPORT SERVICES.

Five c types of international non-schednled~a.1r transl;ort
services haye developed over the years. These are: firstly, single
éntity or /own-use cha::ters;' secondly, group (affinity and non-affinity)
s thirdly, inciuhive tour charters; fourthly, specialized

3 and, ;at;z, the emerging publig charter.

e Entity or Own—Use Charters
The IATA Traffic Conference, convened in Bermuda in November
of 1948, ad(pted pmposals relating to charter services which were
1ssued as Resolution ou5 Charters 4n April of 1949 (15). While this

. Resolution had been based on the charter concepts and pra.ctices in

existence at that time (16), "1t st111 mﬁumced various governments
L to incorporite many provisions thereof into their national regulations;
and, consequently, its application stretched practically to cover other
o charters perforned by mon IATA carriers (17). o |
) ( . ’ Two important prlnciples were e‘htahlished by IATA Resolutlon O45.
Firs;l: ﬂxe Plane-locad cgncept, that is to say the carrier may per?

air transporha.tion by chartering the entire capacity of an aircraft.
\

i
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Second, the no-resale rule which means all charbez: agreemeﬁts should
contain a stipulation that the party to whom such Nentire capacity was
sold would not resell or offer to resell it to the general public and,
therefore, be used for own-use or affimity group (18).

However, own-use charters may be defined as:

“charter flights in which the entire capacity of the
aircraft is hired by a si.nfle person (individual, firm,
corporation or institution): -

(1) for the carriage of his or its staff provided
that no part of such capacity is sold; or

(2) where the hirer is other than a travel organizer;
for ;hyniaga of persons assoclated with the hirer
for oses other than those specified in (1), pro-
vided he does not wholly or partly, directly or indirectly,
pass on the charter price to the passengers carried
under the charter agreement.” -(19) '

-

As ICAO Secretariat noticed ip its study (20), national regula-
tions governing own-use charters tend to be more uniform than those

covering other types (21). S '

Group Charters (Affinity and Non-Affinity)

Affinity group charter is based largely on the rules and concepis
estahlished by IATA Resolution O45 discussed above (22). ' The tasic

- principles governing this tn;;e may be summarized as fellowsi

(1) The group must have aims, objectives, and principal
purposes other than travel. .

(2) Sufficient affinity must(exist prior to the applica-
tion for charter transportation (23). .
(3) The membership of the group may not exceed a pre-
scribed limit, e.g., 50,000 persons.

{4) The cost of thie travel must be pro-rated equally
among passengers, -

(5) The entire, capacity of the aircraft must be char-
tered. If more than one charterer is invplved (split
charters), the minimun siZze of the group may be prescri-
bed, e.g., 40 passengers, and some limitatlion may be
placed upon the number of groups that may be carried (24).
(6) Minimum size 1imit may be prescribed for the Py
e.g., 40 members.

(7) No part of the capacity of the aircraft chartered

may be resold outside the association or to persoms other ~

thgn its members,
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In addition, some other detailed rules and certain restrictions \\

may be imposed by States through their national regulations and, in
some cases, regional multilateral or bdlateral arrangements (25).

Two problems were the re;sons for shifting to nor:;-affinity
charters on the North Atlantic marketj firs't, it became, owling to
the volume of traffic moving on thls type of charter, almost impos-
sible to effectively enforce the regulations in a mumber of States;
and, second, it was largely realized that affintly group concep"t was
inherenily discriminatory (26). .

ECAC Member States, C;nada. and the United States, 1n tripartite
negotiations on transatlantic air charter services, met in 1971 and —
1972 and signed the Declaration of Agreed Principles at Ottawa on
October 19, 1972. According to this Declarationm, aﬂ new type of plane-

“load charber operations introduced on North Atlantic markets as of
April 1, 1973 with view toward replacing affinity concept as the pri-
mary regulatory re:éime, as of December 31st, 1973 (27). The
new type of air charter which termed advance {:ooking charters (ARCs)
in Canada and a number of ECAC Member States and travel group charters

(TGCs) by the United States (28), was based on the following basic

rules:

(1) The whole capacity of the aircraft is hired by one

or more charterers,

(2) Passe should book at least the prescribed time
in advance (29). However, transfers from the waiting
1ist to the main 1ist may be allowed within a prescribed
percentage limit, e.g., 15 to 20 percent. ,
3) A prescribed minimm size for each group (30). '

4) Prescribed minimum duration of the journey from
departure on the outward portion to arrival on the inward
portion (31).

R
However, the rules regulating this type of charter are not quite

uniform. Thus, unlike the United States TGC, the ECAC Member States AXC

is not subject to cancellation 45 days prior to departure if there are

’
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insufficient passengers (32), and TGC rules were btased on a pro rata
system and the ABC rules based on a fixed price (33). As a result,
in September, 1976, the United States CAB approved advance booking
charters (ABCs) as a move towards the harmonization of the rules gov-
erning this type of charter adopted by ECAC Member States and Canada (34).
The CAB rules were more liberal than those of the ECAC, e.g., it reduced
the minimm duratio}n for advance booking and allowed charter organ-
izers to find substitutes, within limited percentages, for ABC pass-
engers who cancel their participation after the advance purchase date
from the geheral public (35).

The btasic difference between the affinity group charters a.xgd the
new type‘'of group charters lies in the fact that the latter did
away with the requirement of prior affinity among the members of the
group (36). However, the phasing out of affinity group charters has
not received the same amount of consideration in the rest of the world

¥

where it continues in existence (37).

Inclusive Tour Charters

The Multilateral Agreement on Commercial Rights of Non-Scheduled
Air Services in Burope concluded at Paris om April 30, 1956, stipulated
that the Contracting States agree to admit freely to their respective
territories for the purpose of taking on or discharging traffic,
without the imposition of the regulations, conditions or limitations
provided for in the second paragraph of Article 5 of the Chicago Con-
vention of 1944, the aircraft engaged in certain types specified

the Agreement (38). However, inclusive tour charters (ITCs
mentioned in the agreement, tut they benefited, ically, from the
treatment accorded to the transport\og pas between regions. which

had 1o reasonahly direct connection by scheduled air servicds (39). This
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circumstance in addition to the desire of some States to help develop
their tourism industries contribtuted to the growing importance ‘of inclu-
sive tour charters on intra-Buropean routes (40), which led European

€1vil Aviation Conference to take further measures to define and regu-

i

late this type of charter.
ITCs may be defined as follows:

"Inclusive tour charter flights in which the entire cap-
acity of the aircraft is chartered by one or more tour
organizers for the transport of passengers who have -
chased an inclusive tour comprising a rouxMiToLr-ggcle
trip performed in whole or in part by alr, organized by
a tour organizer and offered to the puhblic at a compre-
hensive published price including, besides alr transport,
accomodation, for the duration of the trip, surface
transport and where appropriate, other amenities. An

_inclusive tour is normally paid for before departure, is
for a pre-determined period and is to an announced destin-

@ "ation or destinations.” (41).
In 1974, ECAC, in its recommendation of harmonization of con-

.

ditions concerning North Atlantic inclusive tour charters (42)., stipu-
* lated that the duration of stay at the destination or destinstions

woild not be less tha; six nights; ITC groups who travel togethef on
the outward and inward portions of the trip must not be less than 40
Passengers; in case of force majeur, up to five per cent of the group
may be returned by different flights; and the publicity for an inclu-
sive tour should indicate the comprehensive price pei' passenger, the
services offered and. the name or names of the air carrier or ers
operating the flight (43). Most of those stipulations have been reit-
erated in the Annex to tl;e Memorandum of Understanding between Civil

. Aviation Authorities -of ECAC Member States on North Atlantic Charters (44).

In the United States there were some restrictions imposed on ITC.
For gxample,ﬁits duration must not be less than seven days; it must
include three overnight steps at least fifty miles apart; and the total
price must not be less®than 110 per cent of t}}e lowest scheduled
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airline fare (45). In 1975, the CAB adopted one stop inclusive tt;\}r
charter (0TC) which unlike the ITC required only one stopover instead
of three. As for transatlantic travel, OTC req;lired a ninimim dura-
tion of only seven days and prepayment only thirty days befors
departure (46). However, while th;ginclusive -tour charter has become

i , .
the dominant form of charter travel within Europe and the Mediterranean

_reglon (47), it met, generally, with limited success between Europe and

North America (48).

Specialized Charters

Specialized charters are, gener'elly, designed to meet more limi-

ted and specialized requirements. The most common types of such char- d

. i
ters ares ) , o

(1) Student or study group charters, which may be defined

as flights sponsored by recognized institutions or students’
assoclations, in which the entiré capacity of an aircraft

is hired for the carriage of passengers who are full-

time students, scholars, past students, or scholars who

have completed a full-time course in the calendar year

during which the flight or flights take place. Group 0’
leaders, spouses and dependent children of such partici-

pants may be included in the group (49). Those charters

are authorized by a large number of States (50) and more
detailed conditions and requirements are prescribed ( 51).

(2) Special event charters *in which the entirligcapacity

of the alrcraft is chartered for a round trip bylonecor

more groups of passengers all attending or participating

in' the same special event of a religious, sporting, cul-

tural, social, professional or other nature.” (2’5 These
charters may not, generally, be operated if it is possitle

for the passengers to travel under advance booking charter
conditions. Further detailed rules are prescribed for
eligibility for these charters (53). ,
(3) All-cargo charters which are generally governed by
the regulations applicable to single entity or own-use
charters must note the few States that have regulations
applicable only to all-cargo flights as distinct from
passenger flights. Many ECAC Member States consider this type
of charter as being fully liberalized as a result of the
European Multilateral Agreement. States' practices vary
largely as to some requirements and conditions concerning

the eligibility for all-cargo charters (54).

)
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Public Charters :

4

The United States Civil Aeronautics Board (C.tk.B.) adopted, as
of August 14, 1978, the public charter rules (55), according to which
a p:u.bl:l’.c charter is a one-way or round-trip charter being performed
by oné or more direct alr carrilers, arranged and sponsored by a, charter

operator, and meets the following requirements:

(1) The-charter be arranged and sold by a charter 6per- o —

ator as an independent principal with respect to the air
transportation included in the charter and not as an agent
for a direct air carrier. Such a charter may, tut not \
necessarily, include ground accomodations and services,
(2) The charter contract must be for not less than 20
seats.

(3) The departing flight and returning flight of a round-
trip charter need not be performed by the same direct
carrier.

(4) Passengers transported on a public charter flight
should consist solely of charter participants. However,
the unused space may be utilized by the charter operator
for the transportation, on a free or reduced basis, of
such charter operator's employees, directors, officers,

and thelr parents and ilmmediate famllies,

(5) The charter operator must not accept any participant’s
payment for the round-trip unless the particular return
flight has been specified by such participant.

(6) Substitutes may be arranged for charter participants
at any time preceding departure.

These rules have eliminated the advance-purchase period and the
minimum group-size requirements with respect to passengers particl-
- v
pating in the charter and permitted the one-way charters (56).

It remains to be seen to what extent this new concept of charter 7/

sexrvices will be'a.c'cepted by other States. However, it seemé that 1:,he
United States is prepared to stand firm on the principle that charter
services should be governed by the national rules of the country in
wl;ich charter traffic originates. This princlple, which has become

to be Imown as the country of origin rule, 1s the maln tool the United
States uses, through its bilateral negotiations with other States, in
trying to effeftua.te its policy with respect to liberalization of
international charter sexrvices (57).

’
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Other Related Charter Concepts

In addition to taxi charter flights which are limited to the using

of small aircraft in some areas and charter flights performed for the

o+
transportation of military personnel and equipment especially in the

United States, there are some other concepts that may be authorized by
some States unilaterally or Hlaterally according to their national
policies, regulations, and interests. These concepts, triefly, includes

(1) Part-charter which means that some seats on a sche-
duled service be blocked off as a whole by the airline .
concerned under a charter contract with a charterer who will
sell them on a per seat basis to charterworthy passengers. ,
Generally, many of the charter worthiness rules applied

to plane-load charters are applied to part-charter groups.
Usually a limit is imposed on the number of seats or on
the share of the capacity available on board an aircraft
for part-charter pasgengers, JATA Resolutions, particu-
larly 079, 084, 085, and 086 laid down many of the rules
applicable to part-charter and in situations involving a
country with no IATA-member airline government orders have
been invoked to enatle the operations to take place.

As to the price per seat, in same cases it is specified

at a minimum level or'gs a proportion of some economy

fare, and in other cases it is not regulated at all. (58)
(2) Split-charter which means the right of more than ome
chartering entity to share or split the capacity of a
chartered aircraft, as opposed to the concept of a plane-
load charter. A minimum limit may be imposed on the num-
ber of seats each charterer may contract for and a maximum
1limit may be imposed on the number of groups that may

be carried on the same flight. (59)

(3) Comingling which means the carriage of more than one
type of charter ‘on a split charter flight, for example, the
carriage of groups travelling under advanced booking charters,
inclusive tour charters and student charters. (60)

(4) Intermingling means that split charter groups which
have flown together on the ocutward leg of a journey can
return at a different date on a different aireraft. (61)
(5) Mixed charter means that the cost of a charter oper-
ation is borne partly by the charterer and partly by the
pParticipants as opposed to a single entity and a pro rata
charter. (62) ‘

(6) Finally, it may be appropriate to note that a wet
lease (an aircraft lease with crew) is regarded, under

the United States regulations as a charter or series of
charters of an airoraft and not as a true lease. (63)
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(1) See Chapter-I.
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lopment, (Stockholm, 1961), p. 11.

(3) 1Indd., p. 12; see also U.K. Alr Ministry, "Report of the
Committee to Consider the Development of Civil Aviation in the
United Kingdom", (His Majesty's Stationery Office, London, 1937),
p. 23. - ’

(4) U.K. Air Ministry, op. cit., note 3 above, p. 9.

(5) ICAO Secretariat, "Policy Concerning International Non-
Scheduled Air Transport", ICAO Circular 136-AT/42 (1977), p. 43
IATA, Working Paper Presented to the ICAO Special Air Transport
Conference y Montreal, April 13-26, 1977, on the Agenda Item No. 2:
"Policy Concerning International Non-Scheduled Air Transport; ICAQ
SATC-WE/5 (10/1/77), . 3.

(6) ICAO Secretariat, op. cit., note 5 above, p. 4.
(7) Article 6 of the Chicago Convention of 19k,
. (8) 1CAO Secretariat, op. cit., note 5 above, p. 1.
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(15) Jacob W.F. Sundberg, op. cit., note 2 above, p. 102.
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(17) 1ICAO Secretariat, op. cit., note 5 above, p. 5.

(18) IATA Resolution No. 045,

(19) Annex to Memorandum of Understanding between Civil Avia-
tion Authorities of the States Members of the European Civil Avia-
tlon Conference (ECAC) on North Atlantic Charters, signed at Paris,
June 5, 1975, para. 1.

Thls Memorandum was signed for the purpose that principles con-
talned therein would govern. any bilateral agreement or arrangement »
on North Atlantic charters tha¥ might be concluded or renewed with the
Canadian or United States authorities pending the entry into force
of a multilateral agreement between Canada, ECAC States and the
United States which, up to the moment, never ed upon, (part A
of the above Memorandum). See also Article 2 (c) of the Multilateral
Agreement on Commercial Rights of Non-Scheduled Air Services in
Burope, Siﬁzd at Paris, April 30, 1956; ECAC Recommendation ECAC/

4-3 (19 amended by Recommendation INT. S/2 (1969), para. 3;
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(20) Op. cit., note 5 above.
(21) Imd., p. 12.
-~ (22) 1Imd., p. 9. :

(23) Thus it was stipulated in ECAC Recor‘mendation INT. S/
3-7 (1971) on common ECAC practices in the field of transatlantic
non-scheduled alr transport that the assoclatlon should have been
in existence for at least two years, and, for the same reason, the
Annex to Memorandum of Understanding between Civil Aviation Authori-
ties of ECAC Member Sta tes on North Atlantic Charter (op. cit., note
19 above) added the condition that all passengers should have been
full members of the association for at least 6 months before the
start of the journey.

(24) For exa.mpl"e‘), ECAC Recommendation INT. S/3-7 (1971) (op. i
cit., note 23 above) stipulated that the number of such groups may ° ©
not exceed thyee. . .

(25) For further details sees Ibig.; IATA Resolution No.
O45; ICAO Secretariat, op. cit., note 5 above, pp. 9-103 Annex to
Memorandum ¢f Understanding between Civil Aviation Authorities of ;
ECAC Member States, op., cit., note 19 abové; Baudouin M.A.J.B., van 1
den Assum, op- cit., note 16 above, pp. 132-146; Irene Ai-yun Liang, ‘
International Non- Scheduled Air Transport, (Unpublished Thesis,
Institute of Air and Space Law, McGill University, 1978), pp. 30-32.

(26) 1ICAO Secretariat, op. cit., note 5 above, D. 9; H.A. ’
Wassenbergh, Qublle International Alr Trans ion Law in a'New
Era , (Kluwer-Deventer-The Netherlands, 1976), p. 61..

(27) Declaration of Agreed Principles, Elaborated at the Third
International Meeting on Transatlantic Air Charter Services (TACS/3) ‘
Held in Ottawa, Canada, from October 17 to 19, 1972, Between Repre- :
sentatives of Canada, ECAC and the United States, para. 1. Lo

(28) ICAO Secretariat, op. cit., note 5 abtove, p. 10. :

(29) This advanced time was generally 60 days and in the United
States it was reduced to 45 days then to 15 days. See Q;’or examples
Andreas F. Lowenfeld and Allan I. Mendelsohn, "Economics, Politics
and Law: Recent Developments in the World of International Alr
| Charters", Journal of Air Law and Commerce, Vol. 44, 1979, p. 479;

pp. 483-484, ' |

(30) For Example 40 passengers which was reduced later on in .
the United States to 20 passengers. See ibid., p. 484, i

, (31) For example 14 days during the peak season and 10 days
during other periods. In the United States, this requirement was
reduced to 7 days, (ibvid., p. 483).

(32) 1ICAO Secretariat, op. cit., note 5 above, p. 10.
(33) 1Ind.; H.A. Wassenbergh, op. cit., note 26 abeve, pp.

L]

_ (3%) 1ICAO Secretariat, op. cit., note 5 above, p. 10.
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(36) of. H.A. Wassenbergh, op. cit., note 26 above, p. 66
where he saw that the new type contained affinity, the difference
lies in that the new affinity is "the willingness of passengers to
commit themselves to specific travel arrangement at least three months
in advance and to accomodate their travel arrangements so as to
travel together with-others.® He, further, explained (in note 19
on the same page) that the ABC "criterion relates to a decision of -
the passenger as to his travel arrangements, while the prior-affinity -
criterion relates to a declsion of the passengers, which was made
completely without regard to air travel (non-travel related affinity)."
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ICAO Secretariat, op. cit., note 5 abovey; pp. 10-11; Declaration of
Agreed Principles on Transatlantic Alr Charter Services, op. cit.,
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ECAC Member States on North Atlantic Charter, op. cit., note 19
above, para. II; H.A. Wassenbergh, op. cit., note 26 above, pp.
61-7l4; Baudouin M.A.J.B. van den Assum, op. cit., note 16 above,
pp. 147-166; Irene Ai-yun Liang, op. cit., note 25 above, pp. 32-35.
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Article 2.

(39) ICAQ Secretariat, op. cit., note 5 above, p. 5.
(40) Tvid.

(41) ECAC Recommendation ECAC/4-3 (1961) as amended by INT.
8/2-6 (1969) and by INT. .S/10-2 (1978) on Classification and defini-
tion of the various categories of non-scheduled operations, para. 8.
It is interesting to note that the equivalent to this type may be
offered on scheduled services as group inclusive tours (GITs) or
within Europe as individual inclusive|tours (ITXs) defined by IATA
Resolution and are appllicable only within Traffic Conference 2
(Burope-Mediterranean). However, neither GIT, sometimes known as
tlk inclusive tour (BIT), not ITX are considered as non-scheduled
services., See: ICAO Secretariat, op. cit., note 5 a.bove,)p. 113
IATA Resolution No. 080. '

(42) EGAC/INT. S/7-4 (1974).

(43) Indd.

(44) Op. cit., note 19 above, para. 4. - ,
(45) ICAO Secretariat, op. cit., note 5 above, p. 11,
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(48) 1Inid., p. 12. For more details on inclusive tour char=~_,
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DDP. 35-37; Ramesh V. Ranadive, Inclusive Tours in International Air

. Transport, (Unpublished Thesis, Institute of Air and Space Law, McGill

University, 1968); Jaap Kamp, Air Charter Regulation: A Legal,
Economic, and Consumer Study, (Praeger Publishers, N.Y., U.S.A.,

1976), pp. 50-56. :

(49) ECAC Recommendation on Classification and Definition of
Various Categories of Non-scheduled Operations, op. cit., note 41
above, para. 5. :

(50) . ICAO Secretariat, op. cit., note 5 above, p. 12.

(51) See, €.g., ECAC Recommendation on Non-scheduled Operations-
Categorization, BECAC/4-3 (9161) as amended by INT. S/2-6 (1969),
Clause 7.

(52) BCAC Recommendation on Classification and Definition of
the Various Categories of Non-scheduled Operations, op. cit., note
41 above, para. 7.

(53) See, e.g., ECAC Recommendation on Introduction on Routes
Where Advance Booking Chatrters Are Operated of an Additional Cate-
gory of Non-scheduled Operatlons to be known as "Speclal Event Charters"
ECAC/8-3 (1973); Annex to Memorandum of Understanding between Civil
Aviation Authorities of ECAC Member States on North Atlantic charters,
op, cit., note 19, para. 3; ICAO Secretariat, op. cit., note 5 above,
P. 123 K. Veenstra, "Special Event C er Flights and Scheduled Air
Service: Some Prohlems of Interpretation", Air Law, Vol. 1, No. 5

(1976), p. 2943 pp. 295-297.
(s4) 1ICAO. Secretariat, op. cit., note 5 above,.p. 13.

(55) See United States Federal Register, Vol. 43 (August 18,
1978), p. 3 et. seq. ese rules were codified in Code of Fed-
eral Regulations (CFR), Title 14, Part 380, and were amended many
times, '

(56) For ‘more detalls see: "“Code of Federal Regulations (CFR),
Title 14 (Revision of January 1, 1980), Part 380; Andreas F. Lowenfeld
and Allan I Mendelsohn, -6p. cit., note 29 above, pp. L84-488, 489,

Though this new public charter was proposed to replace several
different charter forms, charters conducted by educational institutions
and charters for special everits were retained and subjected, to a
large extent, to the new public charter rules. See ibid.

(57) See, e.g., Andreas F: Lowenfeld and Allan I. Mendelsohn,
op. c¢it., note 29 above, pp. 488-493,

(58) For more information and detaills sees ICAO Secretariat,
"Report on the Third Meeting of Fares and Rates Panel, Working Paper
Presented to the Panel of Experis on Regulation of Alr Transport
Services" (Second Meeting, Montreal, April 2-12, 1979), ICAO, ATRP/2-
WP/8 (19/3/79), Attachments A and B; J.Z2. Gertler, “Regulatory Aspects
of Part-charters: Canadian Experience with Contract bulk Inclusive
Tours on Scheduled Services", Working Paper presented to the same
above Panel and Meeting, ICAO, ATRP/2-WP/9, (16/3/79)s H.A. Wassenbergh,
op. cit., note 26 above, pp. 81-83. _
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(59) 'ICAO Secretariat, Policy Concerning International Non-

. Scheduled Air Transport, op. clt., note 5 above, p. 13.

( . (60) Ibdd. . ,\
(61) Indd.
(62) 1nad. - , .

o (63) 1M, , : : :
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N, As non-sc.hednled Mternatiaml alr transport services developed

R

/

/ wertheyearsandnewconceptsandtypes of charter sexvices merged'

L
<

tuo‘ba.sicprohlems‘becamegradnally distinct. 'ﬁ:eﬂrstrela,ﬁed -
to the nature of each category, the definition of or distjinction
between scheduled and non-scheduled services. The second concerned
the competition between scheduled services and certain types %f non-
scheduled serviceé with its detet%grati::g effects on the viability
-of rendering adequate air transport services to the public nz;sult;d
/- from werpapacity, fares and rates warfare, waste of resources, etc.
Heaction to these problems came from national governments, alr-
lines, and consumers, in an individual or collective (1) manner,
in an attemt to overcome those obstacles to the smooth running of
the i.ntma.tional air transport 1ndnstry Some commentators, astudy-
ing and analyzing this sihxation, suggested some solutions to the .
course events might take in this context. ] ]
) ~ These pro‘blens and the attempted and suggested solutlons tlzezkﬂeto
will be discu;sed in this chapter.
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THE DISTINCTION BETWEEN SCHEDULED
AND NON-SCHEDULED SERVICES

Before the Second World War there was hardly a need for defin-
1tion of scheduled services, since’they formed a very distinct cate-
gory and any air transport enterprise, in order -to attract a sub-
stantial amount of customers, had not only to carry out its services
according to a schedule, tut to advertise this schedule as widely
as possible, whereas enterprises running charter services found little
demand and, accordingly, operated relatively small alrcrafts at a
charge consideratly above the scheduled air service rate (2).

As the Second World War came to an end, enterprises performing
non-scheduled services ‘g/ot t,heirl;:ha.nce in meeting the need for air
transport service which enterprises performing scheduled sexvices
could not satisfy at that time. Moreover, enterprises performing '
non-scheduled sérvices, attempting to attain the highest possille
mumber of flying hours “per year with their available resources, dis- N
playedq a tendency to give thelr services a more or less reg\ﬁa:r:
character 1ntruding more and more upon the confines of enterprises
performing scheduled services which, consequently’~ exerted inc'rea,s—
ing pressure on their respective gwemm;nts to put an end to this
Kind of coxipetition (3. Searching for a solu‘(':ion, it was realized
th%t, first of all, it should be decided what services were to be
regarded as.scheduled and which were to be comsidered non-schedule% (4).
Since the Chicago Convention did not provide an answer to this q\ues—

tion, IﬁAlO Cquneil, 'in 1952, adopted the definition of intermational

P
scheduled air services (5). By exclusion, ‘any service that does not neet

the‘requ;tranents of this definition was to be regarded as a non-
scheduled service. .
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Uh_en non-scheduled services developed over the years and new
concepts and types of this category evolved cregting, as mentioned
above, some protlems that pushed all éf those concerned with inter-
pational air transport to find solutions, the questlon of distinc-
tion between scheduled and non-scheduled services got again to the
core of the debate. What directlons the debates have taken; what

practices the States have followed; and what suggestlions have been

made by some distinguished commentators will be discussed in the fol-

. lowing pages.

7
THE REVISION OF ICAO COUNCIL'S DEFINITION®
OF SCHEDULED SERVICES OF 1952

The classical forms of intermational non-scheduied air trans-

port services, such as own-use, affinity group, and special event

charters caused no protlems, because they fit in easily within the

cateéory of non-scheduled services according to the ICAO Council's
d.efir;ition of 1952 (6), since these services were obvi}mly neither
open to use by mepbers of the public not so regularly or frequently
that they could be considered to constitute a recognizatle syste- | |
matic series 1(7) *

However, as new types of non-scheduled services developed 81%011

© s
as inclusive tour charters (ITCs) in the late fifties and early

' sixties, non-affinity group charters (ABCs and TGst since 1973 (B),

and public charters (9), 1t became é.ppa.rent that those services,

which are sometimes called “programmed” or “schedulized” charters (10),

have the following basic characteristics in common with echednled
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services:

( "(a) they operate as a systematic serles between the same
ons; f*’
(b) they are open to use by members of the public or acces-
sible to a large segment of the public;

(¢) They operate acco to a published timeable and
at publicized tariff.” (11 / -
On the other hand, scheduled airlines began providing some types of
Y

transport such as a.dva(ixce purchase excursion (APEX), group inclusive [

tour (GIT), charter class and part ctﬁ:’cer which apyroximate non-
scheduled services offered by non-scheduled operators (12). All of

. ‘these developments made it difficult to distinguish between scheduled

‘
£
!

and non-scheduled services (13) and rendered the 1952 ICAO Council's '
.

definition obsolete (14). . o ~

Realizing these facts, the ICAO Special Air Transport Conference,
held at Montreal, April 13-26, 1977, recommended that the Council
undertake studies aimed at "establishing a definition or guidelines

which characterize international non-scheduled air transport opera- ”)

-

tions and distinguish these from scheduled operations", and invited 1
the same Council to examine the feasibility of "revising the Gouncil 8
Definition of a Scheduled Interna.tional Air Service." (15) A Panel

of Experts was set ud within ICAO to carry out, among other things,

e sta s ey

this recommendation.

[

The Outcome of the Panel's Studies ; ;

At the first meeting of the Panel, which was held at Montreal
between July 17 -a.nd 28, 1978, some members doubted tbe'need for main-
taining a distinction between scheduled and non-.schednled. services in

~ - the long run (16). Others questioned the possitility to arrive at
(_} useful distinctions since the new developnents in the regulatory field

.
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were rapidly taking place, especially, in the United States the new
policies in thls context have been to substifute reliance on compe-
titive incentives for direct government economic regulation (17).
However, the general view of the Panel was that the ICAO Council
Definition of 1952 had become inadequate (18) and, therefore, 4t
ex::lmined several alternative ways of estahblishing guidelines that 4
would better reflect the current ch.;.zfacteristics of scheduled and
noh-scheduled air serVices‘u( 19). These ways, or approaches, as
summarized by the Panel s wWeres )

*(a) The first approach was similar to that adopted by K
the Council in 1952, namely to define one type of service, '
preferably scheduled service and thereby, in a negative
manner, define the other by exclusion. This method was
to have the advantage of ensuring that there was no over- 1
lap or undefined area between the two categories. Coh
(b) A second was to establish the distinguishing features
of schediiled and non-scheduled services separately.

Some Panel members feared that this might result in over-

lap or omission in borderline cases.

(t¢) A third was to describe three categories: scheduled

services, ‘'programmed’ or 'schedulized' charters, and non-

scheduled services., It was felt by some members that this

approach would merely multiply the risk of overlap or

omission. . .
(d) A fourth was to consider also the type of market .
served (1.e. discretionary/pleasure travel and non-
discretionary/tusiness travel). The majority of the

Panel members thought this to be unduly restricting and
not to reflect the reality of the market place, . in that
there was only one market constituted by the deamnd for
air transport. .

(e) A fifth was-based on a description of the degree of
access to the market, as determined by the different types
of charter services and the charterworthiness rules govern- ,

. them-

(£) A sixth approach was based on the understanding '
that the only significant distinction was between commer-
cial and non-commercial international air services." (20)

e
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The Panel, at its first meeting mentioned above, proceeded along

e

the lines of the second approach, that is to say establishing the dis-
tinguishing characteristics or features of scheduled and non-scheduled
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services separately (21). These characteristics were grouped under
two headings: economlc criteria and’ legal and regulatory criteg:ia.
as follows: \

(1) Economic criteria:

a) $cheduled services are usually operateds
-with a high degree of regularity of flights;
‘ —according to a widely distributed schedule that speci-
. fles arrival and departure times;
==regardless of the payload carrled on individual flights;
-=offering on-demand service on a high proportion of
occasions;
-=over a network of routes with inter-lining facilities
and interchangeabllity of tickets;
--subject to the filing of tariffs and their approval
by governments;
-=without passengers or shippers generally being subject
to cancellation charges; and
—for mail and freight shipments of several sizes.”(22)

b) Non-scheduled services are usually operated: i
"=weither on an ad hoc basis or on a regular tut sea.sonal}
i

ot

basis;

=-subject to cancellation if a satisfactory payload

not available;

--with the financial risk for under-utilized payload
being assumed mostly by \the charter organizer rather than
the aircraft operator; ‘
=generally on a point-to-point basis;

=—=gubject to substantial charges on passengers or shippers
vwho cancels and

=without the air carrier maintaining a direct control
over retail prices.” (23)

(2) Legal and regulatory criteria:

a) Scheduled services are usually:

" wunder an otligation which may be assumed (which in some
cases may not be legally binding), or statutory, in order
to fulﬁll\puhlic service requirement on a regitlar besis;
~gubject to~the terms of bllateral agreements or arrange-
ments (governing inter alia, carrier designation, routes,
frequency, capacity and tariffs);
==available to all individual members o0f-the public and
to shippers (in contrast to certain categories of non-
scheduled service);

—subject to limited entry in the markets they serve; and
—operated pursuant to a charter contract but not covering
the entire capacity of the aircraft.” (24)

b) Non-scheduled services are usually:

" —not under an. obligation to operate even though seats/
space may have been sold, except for consumer protection
limitations on cancellation by the carrier or charter-
-organizer; ‘
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w=operated subject to seeking permission, or giving prior

notification, for each flight or series of flights, from

the country of origin or destination or both;

~egenerally operated pursuant to a charter contract with

the intention of doing so on a planeload basis, tut several

charterers may contract for a minimum group or hlock of

seats or shipment size;

~more often sold to individual members of the public

through recognized intermediairies except for certain

categories of charters not open to the general publics

and

~subject to charterworthiness rules as applicable (e.g.

advance booking charters, public charters, affinity group

charters, inclusive tour charters, own use/single entity

charters, and various types of special charters, such as

special event, study group, student and military charters). "(25)

However, it was accepted by the Panel tha.t some of these charach
teristics provide more meaningful distinctions than others and that
some of the more traditional features were no longer applicable.

The Panel also recognized fhe £ that many of these accepted chara-

cteristics were not exclu to one category of service; besides, the

sltuation was constantly changing and was not common to all countries.

Nevertheless, the feeling was that,qthe previous grouping of such fea-
-

tures provided a general picture of each troad category (26).

When it came to the consideration of "programmed" og "schedu-
lized" charters, the Panel, at its first meeting, was divided as to
thé need to define what is meant by these terms. Some took the view
that this type of non-scheduled service should be further defined since
it lay at the core of the prohlem being considered by the Panel, that

7
is to say how to harmonize regulatory regimes. Others felt that it
would add to the prohlem of definition or it was premature to attempt
it at that stage (27). The Panel found that, in the light of the ICAO
Council's Definition of 1952, "programmed" or "schedulized"” charters
have acquired some of the characteristics of scheduled services and,
accordingly, may fulfill the conditi—onswreqﬁired to be classified as

scheduled under this definition (28).
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At 1ts sécond meeting, the Panel agreed, in orxder to avoid the
( Probabllity of confusion through overlapping or omission, it should
attempt to define only one category of alr services, thereby defining
other services by exclusion. The Panel preferred to define or charac-~
terize the scheduled service and, as a result, directed its attention
to the feasibility of amending the ICAO Council's definition of 1952
notwithstanding the fact that the Panel ltself had agreed that,

" because of the constantly evolving condition of the sexvices
offered to the pullic it would be difficult, if not im-
possitle, to make a clear separation of these services
between scheduled and non-scheduled by way of amending
the 1952 Definition." (29) ;.

This was more specifically identified fto be, because of the
evolution of "programmed” or "schedulized" charters, the difficulty of
making a clear separation of these charter operations Into scheduled
and non-scheduled services (30), in other words, it is the "dynamic
qualities® of such "programmed” or "schedulized" charters wi¥ch made
it very difficult if not impossitle to decide whe‘l;her these services
be regarded as scheduled or non-scheduled in the meaning of the ICAO
Council's definition of 1952 (31). f

Nevertheless » the Panel copcluded that:

bl

(1) The ICAO Council Definition of 1952 is sufficiently
flexible to permit States to classify some charter opera-
tions, in particular, certain "programmed" or "schedulized"
charters as scheduled.

(2) This flexibility in the definition is emphasized
through some modifications of the existing notes on

the application of the definitlion contained in ICAO

Doc. 7278, and by adding a general note thereto. (32)

ICAO Second Air Transport Conference, held at Montreal between
Felruary 12 and 28, 1980, accepted these conclusions arrived at by the
Panel and recommended "that the Definition of a Scheduled Interna-
(‘, ’ tional Air Sexvice adopted by tha Council in 1952 for the guidance
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of Contracting States in the application of Articles 5 and 6 of the

Convention (Doc. 7278) be ma.inta.ined wlthout revision” (33), and,

with a very mindT amendment in the language of sub-paragraph 4 of the
general note, adopted the modifications to the Notes on Application
of the Definition as proposed by the Panel (34)

The general note readss

*This Definition typically encompasses a service:
(1) which is part of an international network of serl
vices, operating according to a published timetatble;
(11), where the on-demand passenger has a reasonable
chafice of securing accommodation;
(111) which normally operates irrespective of short-
term fluctuations in payload;
(iv) where stopover and interlining facilities are off-
ered to the user with the appropriate ticket or air way-
bill, subject to the relevant international agreement, if
any. ,

Because of the operational characteristics expressed
by the Definition and subject to the considerations in
note 6 below, States may, at their discretion, classify
as scheduled a service which operates, for examplet

(1) pursuant to a charter contract with one or more char-
terers with the intention of covering the entire capacity
of the aircraft; and

/ " (11) frequently and with regularity. " (35) r

e

Note 6 mentioned above (36) was amended and the significant part
of it, which has been added by the Panel's proposal, reads:

“A service may be regarded as open to the public, notwith-

standing certain restrictions, which relate, for example,

to the time of xeservation, the minimum length of stay, :
or the obligat@ to deal with intermediary. It will

be incumbent on”each Contracting State, in respect of .each

alr sexrvice having such characteristics, to assess the

scope of these restrictions and decide whether the restric-

tions are so substantial that the service should be consgi-

dered as non-scheduled.” (37) -

¥

Evaluation and Concluslons -
(1) It seems that the realities and practical facts, that is .

to say the “differing econmomic and political circumstances and
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A

constantly evolving regulatory conditions" (38) surrounding inter-

‘national air transport shaped the final course taken by the Panel.

Thus, notwithstanding the I"a.nel'sy realization that "it would be dif-
ficult, if not impossible, to make a clear separation of "programmed"
or "schedulized" charters into scheduled and non-scheduled services
by means of amending the Council's' 1952 Definition" (39), it took
the opposite direction and decided that this definition is "suffi-
clently flexitle without revision" and its flexibility "should be
emphastzed" by making some modificatiorsto the exlsting notes on the
definition application (40). For the same reason the Panels conclu-
sion was generally well received by ICAO Second Air Transport Con-
ference members of 1980 and, as regarded by some statemerits, was the
only approach possihle or the best that could be achieved (41).

(2) 1In practical terms the Panel's conclusion added no
new to 't;he existing situation. For the ICAO Council's 1952 Defini-
tion and the accompanying material contained in the ICAO Doc. 7278
did not have the legal status of standards or recommended practices (42). ﬁ.
I¢ was only "for the guidance of Contracting States in the interpre-

tation or application of the provisions of Articles 5 and 6 of the

Génvention.” (43) Therefore, States werq completely free to take and
mplemént thelr interpretations according to thelr respective, national
policies,lan;i they made full use ofolthis freedom (44). The Panel's
c‘énclusion glves virtually absolute freedom to States to classify

some charter services, particularly, "programmed" or "schedulized"

charters as scheduled services, the same freedom they have been enjoy-

ing with respect to economic regulation of intermational air ser\dfces ¢
as a result of the existing regulatory regime of the Chicago Convent-

°

tion of 1944,
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(3) To the eijw‘::l;en:h,!chat the Panel conclusion may be accepted
by States the questlon of regulation of intermational non-scheduled
alr transport services a.nii. their harmonization with scheduled services
will cease to be a major problem, ‘since those charter operations
seen as bei;'xg competitive with scheduled services may be trought, by
" reclassifying them as scheduled, under the same regulatory regime {45).
But this, in turn, requires\tha.t the States' acceptance be uniform,
that is to say the same non-scheduled air services to be rerglassified
as scheduled are agreed upon between States (46), a step which might
not be reached in the near future. The alternative to this step would
be that States intending to implement the Panel's conclusion will
have to negotiate classification of charters by "argumentation, bar- . B
gaining, and if necessary, compromises” (47) within the -existing and
prevailing system.of bilateralism (48). If a significant majority of
States, including those with existing and potential importance in
international alr transpért, e.g., States of North America and Wes-
t Eu.ri)pe, chose not to accept the Panel's conclusion at all or
gccepted it ut not in an uniform manner, the present situation of
international air transport uncertainty will continue and more efforts
to find solutions thereto will still be needed.
(4) The uncertainty su:r:rodnding international air transport re-
gulatory regime at the preéent time (49) may have played a role in
eﬁcouraging States to retain their complete f‘;r:'eedom of actlon which was

—

regarded to be more valuatle than any degred’ of uniform limitation (50). '

On the other hand, this fact together with the impasse posed by the
queétion of whether "prog:r:a.mmed." or "schedulized" charters be cla.ssi-
fied scheduled or non-scheduled, indicate a suggestion that the concept
_of scheduled and non-scheduled, on which the fC.KO “Council Definition of
1952 and the ‘distinction between -two categories in mtemati;onal air

- _re s - . ar »
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transport services were tased, might hdve be?n no longer valide=at
least in some of the most advanced and matured markets, e.g., North
Atlantic and Western Europe. Thefefore new principles and ideas should
be sought and explored for better identifying and understanding the
nature of international air transport in order to find the appropriate
solutions to the existing uncertainty

Co, . \

States' Practlces

On January 26, 1976, ICAO circulated a Questiomnaire in which it
asked Contracting States to provide data on matters relating to their
respective international non-scheduled air transport policies.
Analysing the answers received, ICAO Secretariat concluded, as to the
methods of distinguishing non-scheduled from sche@uled services, that
States generally adopted one of twp ways; either ;. negative or a
positive’abprbach.‘ However, most replylng States used the negative
approach employed in the Chicago Conventien, that is to say, alr ser'é
vices which are not regarded as scheduled are to be considered nqn‘;f)
scheduled. Some of these States use all the criteria of the ICRO
Councll's Definition of 1952, others employ one or more tut not all
of the elements of this definition, sometimes in cbnjun'ction with
other criteria, and the rest rely solely on other criteria ( 5:1).
According to these other criteria, scheduled air services may bes (1)
covered by an alr service agreement; (2) that operate a‘t approved ’
fares; (3) that provide on-demand service; (4) that can be booked
directly through an air carrier; (5) that are approved on a regular
basis; (6) that aze provided by airlines which are designated; or

(7) to whom an operating license has been grahted (52).
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The positivlbe approach, which was adopted by some ’re'plyj.ng States,
' means that the non-scheduled air 'bra;sport services are defined by
elther a general definition or by stating the specific characteristi@'
of every type of non-scheduled services (53). The United Kingdom, /"‘
using the positive general definition, defined charter flight as a
flight in respect of which the foliowing, conditions are sa.tisfiedf/l
*(a) all the accomodation on the alrcraft which is /

occupled by passengers or cargo has been sold to one or
more charters for re-sale.

(b) in the case of a flight for the carriage of passen-
gers, the operator had made available not fewer than 10
seats to each charterer, provided that this shall not apply
to a service for the carriage only of ships®’ crews, inclu-

ding masters, their baggage and parts and equipment for

ships.* (54) Q

Some Sta.tes', includ'ing Canada, France, and the United States,
adopted the positive approach of defining non-scheduled services by
stating the specific characterlisties, conditlions, and terms of every
type of non-scheduled service permitted, e.g.,. singlé entity, affinity
group, advance booking, etc. (55). This latter method was adopted
by the European Civil Aviation Conference (ECAC) (56), the Ar;. Civil
Aviation Council (ACAC) (57), and the African Civil Aviation Com=,
mission (AFCAC) (58). France mentioned a very good reason for choSBing

£

this method. It was that it off_ered "the most pragmatic. way" (59),

“particularly, in view of the difficulties encountered by ICAO and”

ECAC in evolving a general definition (60).

/\
COMPETITION BETWEEN SCHEDULED AND
NON-SCHEDULED SERVICES ‘

[
+ The second major: problem emerged as a consequence of the deve-
lopment of non-schedu.‘ﬂed services is the competition with scheduled

services and the deterlorating effects of this competition on main-

v
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"able to operate at a very high load factor and with less expenses,

taining reasonable services for satisfﬁng *the needs of the public as
well as serving other national interests and goa.ls. ST

Two basic demands have been discernible in the mtemtiona.l a.ir
transportation. The first is the need for regular and dependably
frequent services with extensive flexibility in length of stay and
maintaining worldwide routes including routes to areas oi: low t\i'a.fﬁc
volume (61). This need, which has been in existence since the~ ingu-
guration of intermational scheduled services after the First World
War (62) and still recognized throughout the world up to now, was
catered for by (éheduled services offered by schéduled carriers.

The second one began to gain its importance as the Second World

War ended. This need developed from occasional; irregular and su:pple—
mentary services for the use of single entitles, some groups with
prior affinity and common purpose other than transportation and fpr
some special events and groups which scheduled services could r;ot
cater for to a growing demand for low-cost transportation with more
or less regularity and flexibility. Non-scheduled services offered
mainly by non-scheduled carriers catered for tl';is need.

Non-scheduled sexrvices, with their inherent character of being

thus offering a considerably low-cost travel, began acquiring many of
the characteristics of scheduled services, sué¢h as regularity, morqj
frequencles and, as many oi; the restrictions imposed thereupon were
being gradually removed, more flexibility, withput bearing any of
the responsibilities of scheduled carrlers to offer year-round on-
demand services on thelr routes including those of low traffic.
Moreover, -non~scheduled carriers proceeded to operate on the same
routes on which scheduled carriers had.,been operating and, conse-

«*

quently, in addition to generating new trafflc, began dlverting some
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of the traffic tl;at, otherwise, would have travelled on shceduled

sexvices (63). Trying to adapt to this sit?uation; scheduled services
offered many special fares, cheaper to Ya.rying degrees than their
normal economic fares with the least restrictions kmown as promotional
"fares, which-include advanced purchase excursion :Earas; standby fares;
udget fares, etc. (64).

*" between international scheduled and non-scheduled services which, in’

Thereby a severe competition had started

conseéguence, led to excessive capacity on certain routes, insuffi-
In $irn the

financial results of scheduled and non-scheduled carriers deter;,on

clent capacity on others, and waste of resources (65).

ted consid.era.‘r}.l.y. Even the efficient alr carriers were unable to make

a modest return and for many ‘m.dkruptcy, subsidy, or staff and service

'cutha.cks beeame inevitable, in addition to the "two-fold result of
insufficient cash generation to finance new equipment through internal
funding and of insufficlent profit gemeration to attract external
'ftmd:lngg from other market‘ sources.” (66)

As summedu?byIGAO SpecialAirhanspartConfarence of 1977,
these difficulties or probléems "derive la::gely from the fact that, *

L)

’ as conditions have developed, scheduled and non-scheduled (in pa.rhi
cular so—caJJ.ed _programmed charter)' operatious, which are governed by
‘ entirelydifferentsystm, compete;inﬂ:eintemationalmﬂstunder
! ' conditions which make it difficult to achieve the o'bjective of emsur-
ing that “intermational scheduled ami\ non-scheduled operatlons to-
gother satisfy the needs of the public in a that pernits the
efficient and ecanumiwa.l o:beration of \‘both k‘categar:’tes of service." (67)
'me different systems mentioned by\ the Conference are, on the
one hmd. scheduled services operating generally under the regime of
bilateralism, that is to say, since the Chicago Convention failed 1o
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secure multilateral exchange of commercial rights between its parties,

it was left to individual States, according to Article 6, to nego-

tiate and reach bilateral arrangements on the commercial rights and

control of operations of scheduled services. These arrangements may

embrace access to the market, capacity and price comtrol as well (68).

Onnthe other hand, ﬁon-sched;ﬂed services, %y virtue of Article 5

are subject gemerally to unilateral regulations. Every nation B

regulates the operation of its‘non-schednled services and those of )

other Contracting States within its territory according to the re-

quirements of their national interests. This situation caused
" further protlems. .

| t, ;mdse:r: the terms of bilaterals, capacity for scl:ednled |

servi es is usually predetermined or postviewed and prices are
generally developed through the conferenti::e sysiem and subject to rigid
govermnent control, whereas capacity for programmed charters is often
uncontz"o]led or, in some instances is unilaterally ‘restrfcte‘d by the
receiving State, and charter prices are mostly free of govermment
interference and where controlled, are controlled unilaterally (69).
This added to the favourable position of the so-called "programmed®
or "schedulized” charters in their competition with scheduled services
and, consequently, impaired considerally the viability of the latter
category. However, ‘:it did not seem that this situation had lasted
so long, and, as scheduled services introduced more immovative pro-

o motional fares, the proportion of international passenger traffic

carried on non-scheduled services, including those opera‘bed by sche-
duled carriers, declined considerably over the last decade. While
the proportion ‘reached about 32.2 per cent of the total international

.. passenger traffic in 1971, it contimued to declifie to 3.9, 29.7,

27.2, 26.0, 24.9, 24.5, 22.0, ¥9.9, aid 17.6 per cent in the years
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1972, 73, 74, 75; 76, 77, 78, 79, and 80 respectively (70). This
latter development in addition to the unfavouratle economic climate
and increased charter rates, necessitated by higher operating costs,
especlally fuel costs, led a large number of .non-sc‘heduled opa:a.tors‘
to elther cease operations or experience severe financial difficul-
ties in 1980 (71). The war of competitioxb is still going on. For
example, Air Canada and British Airways have announced a 459 Cana-
dian dolla.rs‘ round trip from'Hontreal or Toronto to London or other
Buropean citles. This new fare, which will be applie;l between Octo?-
ber 1, 1981, and February 28, 1982, represents a cut oflmere }':ha.n
200 dollars from the lowest transatlantic fare now in force (72).
This fare came as a result of the farés war between Wardair and Air
Canada over the Florida and Caribbean market, which has been extend-
ed to the North Atlantic.market (73).

Second, 'as regards to diffc‘arent national regulations of non-
scheduled services, the lack of intermational harmonization contri-

uted to widespread malpractice, made enforcement difficult, and

| might have hampered, in many cases, the development of non-scheduled

o

g -

services on some routes or in certain areas (74). For example, L
deferences between States exist as to the adoption of country of
origin or destination rules, charterworthiness rules, practices of
admission procedures, etc., the thing that madegit difficult for
cl;arber operators t0 comply with all of thelr requirements and
conditions (75).

What actions have been taken by States in their reaction to these

difficulties and prohiems will be discussed in the following pages.
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States' Practices in Their Attempts to Solve These Problems
' In order to ensure that non-scheduled services do not impair the

viability of scheduled services, ;r:egulate competition betﬁeet} non-
scgiﬂeéﬂid carriers, and protect other national interests in air trans-
port&, States may impose various restrictions and controls upon non-
scheduled opera.tiéns. These restrictions and controls may be grouped
into three categories: : {

(1) Restrictions on market access through definitions and

charterworthiness rules in addition to geographical and

route restrcitlons;

gzg Capacity control;
3) Price control. .

Restrictions on the Market Access

States may restrict the-y{ access to the market b}‘simply not per-
mitting ‘some types of charters, e.g., advance booking charters. Or,
in other words, they may define specifically the types of charters
which may be operated to their territories. Alternatively, they may
subject charters authoriged or i:articula.r type thereof to‘ some rules
which effectively limit their or its use. Restrcitions may also be
geographical in nature;, like permitting certain types of charters to
operate within partiéula.r areas and to or between some areas, Char-
ter services may be anﬁmrizedlon some particular route groups and
res‘brictéd or prohibited on otﬁe;rs. This 1s generally achieved tﬁrough
charter definltions and charterworthiness.

This method was followed by the Ehz.ropean Civil Aviation Conference
(BCAC) in the Multilateral Agreement on commercia.l rights of non-
scheduled services in Burope of 1956, in the Annex to the ECAC Men-
orandum of Understanding on North Atlantic charters of 1975, and,
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from time to time, in the various ECAC recommendations (76). Like-
wise, the same methods were adopted by the Arab Civil Aviation Coun-
c11 (ACAC) (77), and the African Civil Aviation Commission (As'éac)
(78). Other States as well adopted similar methods like the United
States, Canada, Japan, and the South American States (79).

Capacity Control

Many States apply some form of control over capacity of all or
some non-scheduled services. The form of control imposed may be
absolute quotas, a relationship to scheduled traffic, a directional
balance of third and fourth freedom, and varying treatment of fifth
freedom traffic. For example, Japan and Australia enforce absolute-
quotas (80). Some ECAC Member States 1imit transatlantic inclusive
tour charter flights to 5 per cent of the total number of scheduled
flights operated between the countries concerned.during the previous
year (81). The United States has been kmown to traditionally adopt

the policy of controlling the directional balance of traffic through

astahl;l.ehing a relationship between the volume of third and fourth
freedom traffic (uplift ratio principle) (82). ‘

{

Price Control

Two basic methods are used by States in their control of the

price of non-scheduled services. First, prices may be fixed by rela-

tionships to IATA tariffs, or, second they may be determined by
reference to a minimum charter price teased upon the estimated cost

of service. In the latter category a distinction may be made between

the wholesale price, that is to say, the price paid by the operator
and the retall price which means the price paid be the passenger.
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However, @rice control 1s usua.lly applied to inclusive tour charters
and a.d:vanced booking charters only. States that have not adopted
particular price control, nevertheless exerclse general surveillance
over charter prices on an ad hoc basis (83). As an example of price
cor}trol, ECAC ﬁ-esolutions call for the minimum price of the North At-
lantic inclusive tour charter to be nth less than 110 per (ﬂl‘/t of the
.é.px;ropriate nid-week IATA group inclusive tour ::a,sing fare with vary-
ing additions to cover accomodation costs for tours lasting more than
seven nights (84). Canada and the United States apply the same method
for all i;lclusive tour charters tut it is based upon the lowest

applicable promotional fare (85).

ICAO WORKS

ICAQ Special Air Transport Conference -
While the multilateral regulatory framework, which had been deve-

loped by States through International Civil Aviation Organization (ICAO) .

since 19144, has been dealing only with technical protlems of interna—
tional civil aviation, the nmltilateral approach proved more difficult
in the commércial field and was almost completely abandoned after

1947 (86).

However. as mtemational oivil aviation developed, and many new
problems in the commercial and economic field of international air .
transportation emerged 1like, inter alla, the severe competition be- -
tween scheduled and non-scheduled services and its deteriorating
effects on the viability of intermational air transport as discussed
above, States, through ICAO, convened at Montreal in a Special Air
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Transport Conference, from April 13 to 26, 1977, to study some of the
emerging problems re}atmg to the tariff enforcement, policy concern-
ing international non-scheduled air transport, regulation of capacity

in international air transport services, and machinery for the establish-
ment of international air transport fares and rates (87).

13

Policy Concerning International Non-scheduled Air Transport

Under this Agenda Item the Conference identified the basic pro-
blem gs being, as mentloned aWe, the competition between scheduled
and non-scheduled services, especié.}ly the s‘o-called. "programmed"
or “schedulized"” charters, in the same mket whi‘?h loteriorated, as
a result the viabillty of international air transport}, and realized that
the final objéctive is to ensure that both categories| satisfy the needs
of the publié in a mamner thab perntts their efficient and economi-

- " \\
cal operations (88). To achieve this final o’qjectiver\t@ Conference

. recommended that the Council undertake studies aimed ati

“(a) estatlishing a definition or guidelines which char-
acterize international non-scheduled air transport opera-
4 tions and distinguish these from scheduled operations;
+-(b) establishing guidelines for the world aeronautical
community in the regulation of international non-sche- .
duled air transport; and
(¢) establishing policy in the field of international
ron-acheduled air transport giving consideration to
ifportant aspects such as capacity, tarlffs and prices,
varlation in operational areas, travel organizers and
control of services...” (89)

{ o
Furthermore, the Conference invited the Council to examine the

I

feasibility ofi PR

"(a) amending Art'icle{ 5, 6 and 96 (a) of the Convention

80 a8 to reflect the regulatory provisions and principles
governing both scheduled and non-scheduled alr transport

on the basis of the present and future characteristics and
structure of the international alr transport market; and

(b) revising the Council's Definition of a Scheduled .
International Air Services." (90) o )
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Regulatfon of Ca.ga.city in International Air Transport Services

"( Under this Agenda Item the Conference realized some o!‘”%ﬁe re-
lated problems and the great majority was of the opinion tha.t\_t,bé
regime for the regulation of intermational air transport capacity
which had developed over the past years h:; ber;ome inadequate. 1Its
inadequacy 1is appé.rent in 1n:he facts that, on many routes, capacity
was not closely related to demand; tﬁat fair and equal opportunity for
the carrlers of the parties to an agreement did not seem to exist;
and that the carrler of one party a.ppea.rfd to frequently ignore the
interests of the carrier of the other party in addition to other

Problems, as discussed earller, such as the excessive capacity asso- .

clated with tariff violations (91). Thus, the Conference agreed lhat :

there was a need to reevaluate the principles on which regulation of
scheduled services had in varying degrees been based since 1946 (92).
However, fhe Conference generally recognized the necessitiy of having
a regulatory syste;n that cOVeré » in this context, not only scheduled
tut also non-scheduled operations which are even less subject to
consistent application of any internationally accepted rules (93).
In the light‘ of the foregoing consideration tl"xe Conference agreed
that an attempt should be made through ICAO to establish criteria as
a basis for formulating alternative wmethods for the regulation of
capacity on international scheduled a.r::l non-scheduled services and
model clauses or guldelines for regulating capacity should be deve-
loped on ﬁxe basls of the principle of prior determination and, 1if
the Council saw fit, other principles (94). Accordingly, the Con-
ference recommended tha.t'the Council undertake studies aimed at: .
( ,i L *(a) establishing criteria and using these to formulate

alternative methods for regula.ting capacity on sche-
duled and non-scheduled interna,tiona.l alr transport

services; a.nd | J
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(b) developing a model clause (or claused) or guide-
lines for regulating capacity on the basis of prior
determination for conslideration, along with other
clauses or guidelines, by Contracting States.” (95)

ICAO Second Alr Transport Conference

ICAO Assembly had approved the a;.'bmrementioned recommendation with
respect to policy concerning international non-scheduled air ’t;r:a.ns-
port and regulation of capacity in international air transport ser-
vices in its Resolution A22-23 and, in its Resolution.A22—26, urged
that actlion on them be treated as a matter of priorityJ(96). A Panel
of Experts was estahlished by the Air Transport Committee“ to carry
out these recomméndations (97). On the basis of the recommendations,
the Panel arranged its work in five stages and has completed the fi;.-st
three thereof. The first stage related to the problem of the distinc-
tion of non-scheduled from scﬁeduled operations which has pre;riously
been discussed in full detail (98): - ' ‘

ICAO Second Air Transport Confe:rence, which was held at M%gntreal,
from February 12-28, 1980 (99), discussed and considered fully the
resuits arrived at by the Panel of éb_merts on the second and third
stages of its work relating to criteria and methods for regulating
capacity and developing model clauses for regulating capacity res-
pectively: g T v

The Conference agreed with the Panel on the objectives to be
sought through a system of capacity regulation. One of 't;hese objec-n ‘
tives was "the hdarmonization of regulation of scheduled and non-
scheduled operations in the same market." (100) Then the Conference
approved the criteria for régulatihg capacity established by the
Panel a.moné wﬁich was "the need to harmonize the provision of non- -
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scheduled and scheduled capacity in relation to total demand." (101)
{ The Conference also approved the guidelines developed by) the Panel for

the predetermination of capacity.-method (102) in order to facilitate
the drafting of a model clause along the lines of this method on the
basis of the approved criteria mentioned above (103). The two
éuidelmes relating to the criterion quoted above read:

(1) "When certain services, particularly, so-called : N

'Programmed’ or ‘schedulized’',charters, are classlfled

-as scheduled by both contracting parties, special measures

may be necessary to designate the carriers and routes

involved so that the ¢apaclty they offer may be regulated

together with other scheduled capacity.”

(2) "1In order to have the necessary information for

harmonizing capacity, States may agree to exchange any

data that may be useful on thelevel of capacity offered

by non-scheduled sexrvices.". (104) ‘

After further discussion on‘the model capacity clause (predeter-
mination method) proposed by tf;e Panel, the Conference agreed on a
text thereof that meets the approved objectives and criteria, and
recommended that this clause "together with the criteria and guide—\
lines for the predetermination method of capacity regulation, be trans-

nitted to Contracting States for their consideration.* (105)

{The Establishment of International Non-scheduled Air Transport Fares
and Rates idnd Their Harmonization With Scheduled Tariffs

The Special Air Transport Conference, mentioned earlier, discussed
this subject on tl:ne tasls of the Report of the First Meeting of the
Panel of Experts on the Machinery for the Eststlishment of International
v Fares and Rates. The discussion covered the :;‘ollowing subjectss
multila.teraJ; mechanisms for the negotiation of fares and rates;
governments" role in the development of fares; practices in the
( ' submission of and action on fare proposals; principles relating to
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deteminatior} of ‘fa.res; and supporting work by the ICAO Secretariat (106).
The Conference concluded its discussion-on these subjects with various
recommendatlions. One of these recommendations‘ encouraged the esta-
blishment of regular discussions between scheduled and non-scheduled
carrlers, whether membersof TATA or not, for co-ordinating ‘ba.riff
ﬁolicies (107). In another recommendation tk;e Conference urged the
Council to conduct a joint study by legal, economic and technical
experts, according to Article 55 (c) of the Chicago Convention of
1944 (108), on the necessity or not of establishing a new intergovern-
mental machinery for the establishment of fares and rates, without
gxclu&ing the convenience of maintaining the existing machinery, if
the study Justified that. The Council was requested to report the
results to the Assembly or to a Diplomatic Conference as it thinks
fit (109).

In the Second Alr Transport Conference of 1980, international
alr transport fares and rates were discussed again on the btasis of the
results of the Special Air Transport Conference of 1977, the work

of the Fares and Rates Panel since that Conference, and the recent

- developments in national policies and in the negotiating mechanisms

of .air carriers (110). A worldwide survey had been carried out on

the policles and practices with regard to the establishment of non-

" scheduled passenger tariffs which covered the role of travel organ-

1zer; alr carriers and govermments in the establishment of tariffs in
addition to policles and practices with respect to the filing, control,
and surveiﬁance of tariffs for each of the following five tyﬁes of
charter traffic: 1) Affinity Group; 2) Non-Affinity Group (e.g.
advanced booking charters); 3) Inclusive Tour; 4) Own-Use (Single
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Entity); and 5) Others (e.g. student or special event charters) (111).

( The Conference agreed with the Panel that recommendations on non-
scheduled passengér tariffs should be regarded as applying primarily 5
to the first three types of charter without, however, precluding the
possitlity of their applicability to other types (112). The Con-
ference- arrived at some recommendations including one which called
upon States to consult with carriers and each other with a view to
adopting procedures for joint regplation of non-scheduled tariffs
by a group of governments or by the traffic origin and destlnation
hgovernments wherever actual or potential market volumes so warrant (113);
second ' emphasized the desirability ‘of harmonlizing the diverse
means by which s'ché—ciﬁe;i”a;nd non-scheduled airiines ;e'b their tariffs
and that States adopt, whewever possiltle, the Standard Bilateral
Tariff Clause prepared pursuant to Assembly Resolution A21-27 since
i1t takes into consideration the relevant Special Alr. Transport Con-
ference recommendations as approved by the Agsem'bly Resolutions A22-
22 and A22-23, for both scheduled and non-scheduled operations (114); \ 4
and third called upon States, bearing in mind the overall interests
of passengers ,\to mainta.i‘n an appropriéte balance between the pas-

senger tariffs availalble on scheduled and non-scheduled services and,

consistent with this Thalance and those interes'ts, impose the mini-

mun necessary restraint on non-scheduled tariffs (115). ' Other recom-

mendations almed generally at achleving more cooperation, coordination
and facilitating the operation of non-schedule.d services with respect

to tarlff sefting and enforcement as well as the establishment of
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scheduled and non-scheduled freight rates (116)%:
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Continuation of ICAO Works ‘ \

As mentioned ea:ciier, the Panel of Experts on Regulation of Air A,

23

Tra.nsp9rt Services has completed its work on the first three sta,ées;

/
therefors, there are two more stages pending consideration by the Panel;

_ one concerning the regulatlons of non-scheduled air transport and the

second relating to the feasibility of amending Articles 5, 6 and 96 (a)

of the Chicago Convention of 1944 (117). 'I'h‘ere is also the possi- 1
bllity that the Panel might need to supplement its work on the flrst s
stage (the distinction between scheduled and non-scheduled) Sinceo the
Conference agreed there;m but, however, wlthout reviewing the gulde-

lines adopted by the Conference (118). Furthermore, the Conference

recommended that, since a model clause on predetermination of capacity

method has been worked out as mentioned earlier, the model clauses "

- for the Bermuda I type and the free-determination methods of capacity

regulation prepared by the Panel be referred tack to the same body for
analysis of the relationship between these methods and the ob}ectives
and criteria approved by the Conference (119)., Finally, the Confer-
er{ce recommended, that the Council examine the possibility of conven-
ing another Alr Transport Conference at the approprlate time, in‘ the

1light of °prpg:r:ess made on the implementation of the recommendations (

T e——

of the Conference and of any significant changes which may have
oc;cu:cred in the intermational air transport field (120). /
» The Panel of Experts on Regulation of Air Transport Services
held its fourth meeting at Montreal, December 8-19, 1980 (121), and
developed guidelines for regulating capaclity according to Bermuda I
and free-dstermination methods (122), and 1t is only the Peres and - .
Rates Panel that (was scheduled to hold 1ts fifth meéting in 1981, at
Montreal, from October 13 to 23 (123).
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SOME COMMENTATORS' VIEWS ON HOW THE PROELEM OF
INTERNATTONAL SCHEDULED AND NON-SCHEDULED AIR
TRANSPORT SERVICES MAY, BE SOLVED

Only the most important suggested solutions advanced by some
distingulshed commentators that, in our view, are still va.lid with res-
pect to current clircumstances of international.air transport which
might be further exploxed in the search for a solution to the presen;
Problems, will be outlined in generé.l te;'ms in the following pages.

. ]

The, Edwaxrd's Report

The Committee of Inquiry into Civil Air Transport in its Report

on British Air Transport in the Seventies (124) was of the view that

ICAO's definition of a scheduled service of 1952 omitted, in 1ts dls-
tinguish:fng between different types of alrline operations, the vital
cha.ra.cferist.{c that may be likened to the notion of a common carrier
obligation to provide regular, continusdus and reasonably available
ca.pa.cit‘ir for all who wa.nt“tha.'b service. The d;ama.nd for this service
(écheduiedj is "eollective" in the sense that "a significant propor-
’%ion of the community could be expected to take the view that it should
be availalle,1f they wish to use 1t." (125) The other types of opera-
tlons are best distinguished, "not by.reference to the regularity of
flights opera.tgd, by the lesser degree of the ohligations of their
operators." .(126) 'I"his lessgr degree of obligation reflects the 4if-
ferences in public demand for different kinds of alr service (127).
This meaxl‘fs that in addition to the dema.nd.c for scheduled serviceé, that
s the ¢ llective demand for continuously availabtle service, there

are la:r:gq areas of dema}.pd in which continuous availability is of 1ittle
co}!nsequ‘erice a.nd the primary concern of the customer 1s to secure the

cheapest possible‘\ price for a particular flight. In order to achieve

r

‘?




iy o TR

PRV
3

. ) . - IO
& DR S A bt TR AR e 4 A e Y B e e - e

T e - = arg gy n PP —~ AN ere

this end the, customer is willing to adapi his own requirements,“to

some extent, to the requirement/s of other peopl;. 1f this guarantees
a lower 6perati;lg cost, partly through a better load factor, and hence
a lower price for the individual seat (128).

It 1s the ohligatiqn of putlic se’rv.icel, which means that sche-
duled services can neyer be operated at a very high load factor, in
addition to the vulnerability of scheduled services to ad hoc compe- |
tition which has led to the view tha.$ the obligations of public ser-
vice should be matched by some d.egree\of protection for the scheduled:
operatoer far this protection shoul extend is the cruclal ques-
tion of the air transhort P 11c 129) .

The air transport ma.rket is chamcterizm changing nature
which appears to 1lie in the rela\tive weights of the collective public
demand for "common carrlage" scheduled services and the other types
of demand for cheap whole-aircraft-load travel (130). Thus, the
task of air transport regulators is very difflcult. Whlle they
should continue to afford the operators of shceduled alr ser/\rz&{n
ap;propriate degree of protection to allow them to continue to carry
out the obligations imposed on them, they must, at the same time, ( -
ensure that restictions imposed ‘on the operation of whole-alrcraft-
load services of various kinds be kept to a minimum (131). Howeverk)
bec';ause of the fact that undue pfotectionbof shceduled services in
the changing pattern of air transport dema.n.d?%uld, almost certainly,
inhibit the development of air traffic, and since circumstances change
from route to route and from time to time, it is desirable to have a
regulat'ory authority that can 'I‘:eepjthe traffic requirements of all
areas constantly under review and modify the degree of protection

accorded to scheduled services in correspondence to the changing
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circumstances of the market (132). In some! instances it may be best

to have specialist typesOof airlines to perform the different types

gf sexrvices, tut there is no inherent :qea:soﬁ why an airline which
operates scheduled services should not also operate whole-alrerafi-

load services (133). ‘

The Committee summa.rized its con&sions with respect to the
problem of scheduled and non-scheduled servic‘es, on the basis of the
discussions above, as follows:,

*(1) The definitions of scheduled and non-scheduled

* services adopted In international aviation since the
Chicago Convention have outlivedthelr ‘usefulness. s
(2) An important distinction does, however; still exist
between scheduled: services and other services; the dis-
tinction resting upon the 'collective' nature of the demand
for the first type of service and the obligations placed
upon scheduled operators to provide continuously avail- "~
ble service.
(3) On routes where the preservation of scheduled ser-
viecs is clearly of importance to ‘collective' public
demand, scheduled operations should be protected, to the
extent necegsary, from inclusive tour and other charter
operations.
(ll-) On routes of which the case for preserving scheduled
services is less compelling, greater freedom from regu-
lation should be permitted for the development of other
services of all kinds." (134%) .

Dr., H.A. Wassenbergh ‘ . ¥

Dr. H.A. Wassenbergh 1s of the view that the protlem lies in
the fact that governments, in practice, want, but do not know how to
divide traffic, and at what tariffs, between @rter a.nd' scheduled
sexrvices and carriers, and between their own national and foreign
carriers (135). The otvious distinction is between group travel on
the one hand and individual mng: the other (136). However,

a group is ea.sﬁy formed by, for ple, a consolidator, a travel

‘agent, tour operator, or chartering organization through holding out
<
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alr transportation to the general public, 6 soliei tiop of) the gen-
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&
eral public, which a.x;xounts to the offer of individual transportation.
Thus, to separate charter service from regular service should not '
be directed at finding a definition of charterworthy traffic unless
this is limited to own-use and closely defined bona fide prior- .
affinity and inclusive tour group'charter traffic. This means that .
s}llt-chazte;' and non-—a;}inity or advanced booking cha.rter‘services
cannot be properly and effectively distinguisheg,\a.nd, therefors, not ‘
be separated from regular services (137[25 In practice, any effort§
to set group (charter) tra.ffic a.pa.rt from 1nd1vidua.11y-ticketed
(resula.r) traffic are not bound to succeed and, accordingly, a suc-
cessful regulation to separate charter service from regular service
should place the emphasis on entrylé.nd exit of carriers in a market
and on the control- of the fares and ratves (138). }Ie noted that two
different approaches can be distinguished in this context,; first,
confining the activities of charter carrlers to clo:;ely defined
charterworthy traffic (the qualitative approach), or second, con-

fining these activities to a certain volume or geographically de-

limited part or segment of the market (quantitative approach). How-

ever, some States may-wish to combine these approaches (139). .

After discussing and commenting on some views (140) he
concluded that the p;:esent problem is,to find a2 solution to the unfair
fare competition (a.hd restrict the number of carriers allowed to com-
Pete in the same market, and, bearing in mind that the distinction
between charter and scheduled se:viceé has &1sa.ppea.red. the fact
which is confirmed by replacing the affinity concept by non-affinity
édva.nced booking concept; it appears that international civil avia-

tion law should be adapted to the new situation (1’4-1). Along these

?
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lines he suggested tl;at:

' (1) Scheduled services should include "programmed"
inclusive tour, split-charter and non-affinity charter
services. 3 ‘
(2) On the basis of traffic rights a valid distinction’
could be made, within scheduled services in the sense
stated in (1) above, between non-commercial, semi-com-
mercial and commercial operations. This distinction,
however, could be further explored‘'and elaborated for
inclusion in the Chicago Convention of 1944, i
(3) Non-commercial operations are those exercising only
the first or second freedom of the ailr. Semi-commercial
operations are those on which commercial traffic is carried
making a stop in transit for a certain maximum‘perjiod . *
of time in the country concerned regardless of its origin
or f¥nal destination. Commercial operations are-those
on ch traffic is embarked for the first time or dis- .
embarked for a stop of a duration exceeding the maximum T
period specified for the semi-commercial operations in
the country concerned.
(4) For non-eommercial and semi-commercial operations a
large measure of freedom could be granted. Bilateral
agreements covering scheduled services should be amended
to that effect and a balanced exchange of opportunities

,for the commercial landings in the operation of inter-

national scheduled and charter services could thereby
be maintained without regard to the type of carrlier
deslignated to exercise the rights exchanged. For
commercial operations traffic rights would be exchanged .-
through bilateral negotliations and arrangements.
(5) The main instrument in this system would be bilateral
agreements which cover scheduled and charter services.
There is no need to specify in these agreements the routes
or the frequencies allowed to be operated. Instead all
operations could be made subject to thier economic via- ,
bility on the basis of actual and anticipated traffic
demands on the routes which the carriers choose to operate.
The Bermuda I capacltiy clauses may still be applied to
mitigate the competition between third and fourth freedom
carriers and fifth freedom carriers on common route sec- .
tors. However, the definitions and conditions of group
traffic to be carried on "charter" flights should be in-
cluded in the provisions governing the approval of tariffs.
These definitions and conditions, which will give justi-
fication of the fares and rates to be charged, should
be agreed upon multilaterally, e.g.,' through carriers'
negotiations, then be incorporated in bilateral agreements.
Charter carriers should participate in the setting of
tariffs and the establishment of the conditions of
carriage {;‘or group (charter) traffic. The inter-carrier

- agreement, on part-charters should be further explored. (142) -
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J .G, Thomka-Gazdik

After discussing some of the market devices and economic consi-
derations he concluded that therfa are three alternatives available
as a solution to the problem of international scheduled and non-sch-
eduled air transp;rt. These are (1) maintaining the status quoj (2)
deregula.tir;g scheduled operations along the direction of ‘charter
regulation; and® (2) bringing charter operations into a new system of
agreed international controls (143).

First, si'xould the present distinctions be left to stand? He
answered this question by saying that carriers and governments rea- .
lized that something is fundamentally wrong. The slackening in growth

of demand, the amount of excess capacity, and the element of wasteful

‘ con:petition has put in jeopardy the regulatory assumptlons and prac-

PR

tices of the Chieago and Bermuda systems. Therefore, if is thought
to be necessary that some structural changes should take place (ilfl&).

Second, deregulation of both scheduléii and non-scheduled services
1s most uniikely to be considered by the majority of governments
sincegchis is what the Chicago and Bermuda systems were conceived to
avoid. Egpecially less powerful aviation States will not allow their
carefully tuilt up flag routes and carriers to be crushed by the com-
Petition of carriers from ia.rge developed States, or to be sustained
only by ever-increasing subsidies. . Moreover, conservation of resources,
wasteful competition, and the non-accessibility of privately owned
carriers to puhlic.sxubsidy are considerations indicating that even the
most developed States will not follow this direction (145).

Finally, there remains the possibility that charter operations &
can be brought into a new system of agreed interna.tj:\ona.l’ controls,
If the distinction is to be elimir}ated. since there 1s no real diﬁ‘er-

ence between the so-called programmed charters and scheduled services,
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it se\ﬁ s that the most attractive and easiest way of dealing with
:che tdyt%.l market would be to subject these chartpfs to the same
system;‘é\f control as is applicable to scheduled services, that is to
say bila\’?eral agreements. In this context, non-schgfiuled carriers may
be given \the full scope of marketing devices open to scheduled ea;r:riers
with, howq\yer, some restrictions. This solution, certginly, could
run up a.ga.inst the protectionsists, but on the other hand, it is con-
ceivablée tha‘t it would permii: elimination of many limitations and
restrictions and provide carriers an equal opportunity in the market-
Place, which \1\.1'\ turn would, possibtly, best serve the puhblic interest (146).
Alternat:iyély, governments may be wishing to keep the distinction
between schedulgd and charter services. Agaln it would be practical
 to-make use of bilateral agreements to establlsh controls covering
the following subjects: (1) the carriers which aze permitted to
operate; (2) the capacity that may be offered; (3) the area or areas
' which may be served; and (4) the fares a.n?ra.tes that may be charged
and the c:andit:\.ons a.pglica:ble to the sale of seats. After making some
detalled suggest:ions which may be corTsic’lered for incluslon in the bi-
laterl a.zrangements,‘t’ue concluded with the acknowledgement tha the

J subject 1s a very complex one and while it may be easy to deal with

I

" dt theoretically, it is very difficult to a.:ﬁly any results arrived
J B ;

| at thereby (147).

Werner Guldimann

He is of the view that there are two baslic problems.  The first
relates tofthe marketplace. It s the so-called programmed or
schedullized charter operations which have acquired many of the char-

. \
acteristics of scheduled services. This problem has further been
. [
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complicated by the f;ct that national policies, positions, and regu-
lations with respect to such cha.rte;‘s differ significantly (148).

The second relates to the cholce of law, That is.to say as a result
of the differing national regulations conflicts of laws arise (14),
This latter _problem could be solved through su{:starﬂ:ive standardl-~
zation between two or more States with similar basic philosophles and
policles ut it 1s not feasilble, at present, to be solved multila-

terally. Alternatively, it may\be solved through standardization

of the rules on the choice of law by adopting either the country of

origin rule or the country of destination rule (150). However, he
concluded that the present regulatory situation under Article 5.of
t+he Chicago Convem‘:ion 1s one of chaos and confusion and, in thif
respect, three main options for muitilatﬂeral international action or
inaction are open (151):

(1) The first option is to do nothing. Let matters
* develop in their own way. Let national policy-makers
bllaterally improve their respective positions and take
their declisions according to the complete freedom as '
confirmed by ICAO Second Alr Transport Conference and the
short-term interests of thelr respective countries.

While this way involves the least effort and resistance
it will certainly not terminate the chaos (152).

(2) The second option relates to programmed charter
operations by realizing that there are three btasic policy
positions with respect thereto: free competition without
substantial restrictions, free competition within well-
defined user categories, and heavily restricted compe-
tition. First develop as much uniformity as possible
within each of the three policy groups, for example, in
the foym of model clauses like what was done by ECAC and
ICAO Alr Transport Regulation Panels, and then try to work
out rules for coordinating the model clauses developed
for each group with those developed |for the other two (153).
There is the risk that these three positions may harden

and crystallize and that 1t will, as a result, become
more difficult later on to achieve overall uniformity (154).
(3) The last option is to bridge the existing diver-
gences through estahlishing a muliilateral regulatory
framework. This solution would have to be somewhere
in between the two extreme positions, for example, near
the ECAC framework which already has developed. How-
ever, under the present circumstances this solution is
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very difficult to achieve. On the other ha.nd. if the
civil air tra.nsport falls into worldwide depression, \ p

all kinds)of political pressures might develop and the
chances' for this option might dramatically improve (135).

Dr. Nicolas Matteesco Matte .

After discussing the problems twrought about by the devalop-
ments taking place in the 1ntema,tiona.l air tra.nsport market sing
the Chicage Convention of 1944. he stated that three options, involv-
ing three different levels, are avd.ilable to ICAO member States as
a remedy (156). These options are:s (1) on the regulatory ievel.
to achleve a better coordinated system of capacity and price control
with respect to scheduled and non-scheduled services leaving the dis-
tinction between them and their regulatory basis in the Chicago Conven-
tion unchanged; (2) on the level of definition, to modify the present
distinction between both types of services, /or introducing a new de-
finition of non-scheduled services, leaving the regulatory regime and
its basis in the Chiacago Convention unchanged; and (3) on the level
of the -;:egulatory basis in the Chicago Convention, to replace the
dual-regulatory basis of Articles 5 and é of the Chi;ago Convention . '
by new premises for the definition and regulatory problems involved (157).
However, his view is that the su'bject natter of the problems
hréu‘ght about by the developments of interna;tioné.l a.ir transport
market may be characterized as a "special tranch of 'international
econcr;mic regulation'", since the economlc aspects of the regulatory
prob}ems have emerged as the predominant ones, a?d' thus, as in other
fields ¥»f economic regulation, the role of the law sk;ould be to pro-

vide a mere framework for the economic processes and adapt to their

requirements instead of channelling or inhibiting them by rigid rules (158).
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Accordingly, the ec?nomic geality of international air tra‘msport.'a.s
well as the need for flexibility should constitute the I;asis on which
the legal framework should be established (159).

At the drafting of the Chicago Gonventlon two basic needs for-
international alr transport existed:

"(1) the need for regular and permanent servicdes on
certain predetermined routes,in accordance with a pu-

= hlished timetable, open to any member of the public, and
subject to ‘common carrier' ohligations of a public law
nature; thus the need for a "public schediled air service";
(2) the need for one time, low cost, non-scheduled trans-
port on individually chosen routes, for certain kinds
of passenger groups (or cargo), be it affinity groups,
students, members of a chartering firm, pilgrims, etc.,
as well for taxi flights; thus, the need for a 'non- -
scheduled service'." (160)

' Over the years, however, a major change has taken place, that is
to say, asthird baslc need has emerged:

"(3) the need for more cr less regular and peramnent low
cost services, on certain predetermined routes, in ac-
cordance with a timetable subject to change, open to any
member of the public via a tour operator setting up
Planeload groups, not subject to 'common carrier' obli-
gations tut left to the initiative of the tour operator;
thus, the need for a 'private scheduled air service'." (161)

The concept of the "private scheduled, air serviée" correspgnds
to what has been termed as "schedulize‘d" or "programmed” charters and
to "puklic cho;.rter" concept introduced in the United States (162). ;

The predominant ratio legis of Article 6 of the Chicago Co’nvention
had been "to subjeﬁt the economlcally relevant international air
services to a close, mutual government eontrol” (163), which resulted
In developing a system of bllateral agreements, and since the econo-
mic significance of "private scheduled air services" becomes more and
more comparable to that of "public scheduled ser\gices" it follows that
the formexr services should come, 'in principle, under Article 6 of the

Chidago Convention (164). However, the system of bilateral agree-
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ments with its traditional regulatory tools should not be auté:mat‘i-
cally applied to "private scheduled alr services"; instead its contents
should be adapted (165). Along these lines he has made some sugges-
tions whith may be adopted by States in their. bilateral arrangements.
such aszonﬁolling the entry by designating every carrier which 1s

fit, willing and able to carry, no allocation of routes ut geizeml

. agreement on the areas.which may be served, some form of capacity con-

trol closely coordinated with "public scheduled air services", no '

collective Price contrcl; fares being set by air carriers individu- |
aily in cooperation with. tour operators subject to the direct govern- .
ment control (166). (

The adaptation could be effected either by "(1) reaching agree-
ment on the uniform application of the respective clauses t:i'private
scheduled air services' on the bilateral level; or (2) amending the
formal bilateral agreement; or (3) concluding a multilateral agree-
ment on the regulation of ‘private schedul;d alr services', setting
out the regulatory regime for this ts;pz of service."” (167) The last °
solution 1s preferable, especlally, since its chances of success are
better than they have ever bgen for "public scheduled air services”,
tecause there would be no difficulty of dealing with the fifth free-

° !

dom rights which have been the maln obstacle to concluding' a mul-

tilateral agreement on the latter type, for "private scheduled air

- services" are exclusively, with rare exceptions, point-to-point ser-
> ~ ‘

vices (168). \ l{
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REGULATION OF INTERNATIONAL NON-SCHEDULED AIR
. TRANSPORT: A POSSIBLE COURSE

Regarding the n;.ture of the substance of thls possible regime
there are three baslc theories of policles, each struggling to sec
for itself the best possitle position in international air tra.nqur
tation arena. These theories range frdm the most restrictive to the most
liberal attitudes towards how intermatlonal alr transport should be
regulated in order to achleve what States consider to be thelr mutu
and divergent interests. These theorilles are based on three concept
(1) -deregula.tion of interna%.ional alr /transport; (2) protection of
national carriers {mainly scheduled c iers)- and other national
interests through lmposing every poss ble restriction which might
be considered to 'achieve this end; and (3) the con;:ept which repre-
setns the middle way between the :f.‘ore oing two extremes. That 1s
to say the regulat;d competitlon or the gradual and cautlous libera-
lization to the extent it serves the jpublic interests (consumers’

needs, carriers’ economic viability, [and other national interests).

Deregulation or Liberalizatlon of International Air Transport

The United States is the champion of this policy. Drawing
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upon its domestic experience in deregulating its domestic air trans- ¢

portation it tried to pursue the same policy in its bilateral nego- .
. - ’ ]
tiations and arrangements with other countries. The United States"

policy 1}1 this context was made more specific in the International
Alr Trahsportation Competition Act of 1979, which was signed into
law by President Carter on Fetruary 15, 1980 (169). This Act, which

was modeled after the domestic Airline Deregulation Act of 1978 (170),
&
stated that the following, among other things, would be c;o}lsidexted

as being in the publl®d interest and in accordance with the public
convenlience and ne\cgs\sity: : ‘ .

(1) "...the placement of maximum reliance on competitive
, market forces and on actual and potential competition (A)
to provide the needed air transportation system, and (B)
to encourage efficient and well-managed carylers to
earn adequate profits and to attract capital, taking
account, nevertheless, of material diffe:rences', if any,
which may exist between interstate and overseds air
-~ transportation, on the one ha.nd, and foreign air trans-
portation, on the other." (171) ° :
(2) » »+the encouragement, development, and maintenance
of an air transportation system relying on actual and
potentlal competition to provide efficiency, innovation,
and low prices, and to determine the variety, quality
and price of air transportation services.” (172)

" This Act set out the goali for the United States international

-aviation negotiating policy to be developed by the Secretary of State,

the Secretary of i‘mnsportation, and the Civil Aercnautics Board
which emphasizes the greatest degree of competltion. These goals
include, among dther things:

(1) The freedom for United States as well as foreign _
carriers to offer fares and rates which correspond with ¢
consumer demands; ‘
(2) The fewest possible restrictions on non-scheduled
alr transportation;
(3) The maximum degree of multiple and permissive inter-

' national authorization for the United States alr carriers
in order to be able to respond quickly to shifts in
market demand;
(LL) The elimination, to the greatest extent possible, of
operational and marketing restrictions; and

"
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(5) "The opportunity for foreign carriers to. increase

their access to the United States polnts'if exchanged for
benefits of simildr magnitude for the United States' '
carriers or the travelling public with perm&ment linkage
between rights granted and rights given away. (173) . .

However, the United States has been tryiﬁg to execute this new ,

internatlonal policy with its most obvidus features of free entry

and exit, multidesignatioh, /extended fare freedom, and no capacity -

y ‘
constraints (174) since 1978 when the ﬁrs‘;b step in this direction

came with the coﬁclusign ¢f a bilateral agreement with the Nether-
lands (175). In the same year f’résident Carter issued a Statement
on International/Air Transportation Policy which afﬁrmed; anong
other things, the principles of pricey c&mpeﬁition a.n; multiple entry
as goals of United S’f.ates international aviation 5re1a.tionships with
other nations (176). Negotiations st?rted with many countries and
agreements were reached with some of themy e.g., Belgium, Singapore,
Thalland, ete., through which a considerable frogress has been made
along t};e lines of this new policy (177);‘ This limited sucgess may °
be attributed, }/o some extent, to the fact that, generallygreater
access to the United States market for foreign carriers, e.g., more
gatevways, greater frequency of operation, has been traded for greater
freedom of operation for the I;Inited. States carrlers in the provision
of capacity, roﬁting az;d longa' fares in accordance with the new

policy goals (178). )‘

Protectionism or Restrictionism 3/

]

The new United States policy discussed above may not be accepted
by the majority of nations for various reasons including:
(1) There are many gogernmepts which are committed to

planned economy and, therefore, wish their international
aviation services be developed in coordination with
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other planned growth in service sectors and infrastruc-
tures. Accordingly, regulatory controls are essential
as snelement of basic national economic policy and the
deregulation ept is philosophically unacceptatle. (179)
(2) There are nations which are committed to the exis-
tence of their nat? carriers with the intent to use
them for their economic development. These nations way
be unwilling to risk their carriers by subjecting them to
disciplines of the free market in which the inefficient
smust.go the the wall no matter how thelr soclal role may
be important, particulariy, if these natlons lack the
means to provide direct subsidies and considered it fairer
to sustain their carriers on a reasopable share of inter-
national revenues provided by relatively wealthy passen-
gers. Moreover, these nations may not be prepared to
see their national carriers merge with other carrlers
of other nations. (180)
(3) There are nations which consider that their vital
communications and security interests require a troad
international network of direct flag services, many of
then between points where demand may be rel@tively limited.
These nations may not, therefore, be able to rely on
. free market forces and will view intense competitive
pressure on their carriers' prime routes as a limitation
on their national interest. (181)
- (4) It isalmost impossible for most carriers of the
third world to adopt the policy of deregulation since
they are mostly operating on thin markéts, are often high- 0
* cost operators (182), lack access to capital markets, to
new technology, and to management skills, and particu-
larly they will not be able to acquire the latest and most
cost efficient equipment, a faqt that would place them
at a disadvantage in conditions of unreasonable compe-
tition. For these nations the politica.l facts may be
added to the foregoing purely commercial considerationms. (183)

= For these reasons a great number of nations will continue to
stick to thei\.r protectionist or res\trictionist attitudes. They will
continue to protect their national cérriers, mainly scheduled, State
owned or subsidized, and other national in;cerests of purely economic

or political nature.

3 N ~

Regtila.ted Competition or Gradual and Cautious Li:bera.lization °
Nations following this policy are of the view that while moder-

nization is necessary to improve the results of the system such
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nodernization should be*achieved through gradual evolution of the
Dresent o:\':egime rather than its replacement by a new order (184).
This policy tends to congtitute ad .hoc responses to particular mar-
ket situations, assume that ways’ be found for schedu;ed garriers to
serve ‘the price-sensitive market profitabil;}.t;fb and, generally, aim
at preserving or reinforcing the competitive situation of the national
carriers (,185). Whereas this policy, like the United States dere-
gulation, put more emphasis on airline competition and cost-related
fares, it differs in the means adopted to achieve that, for example,
the tendency to limit the new promotional fares to third and fourth
freedom carriers, market by market pricing, economics of through-
flight' service, and capacity limitations (186). In short, this po-'
1lic¢y adopts a regulated coylpeti£i\on‘and 15 selective in its ‘en;;\)ha.-
sizing the extent to which reliance upoix free-market forces or
protectipnist means may be effected'in order to aclfiieve its goals,
including the econcmic and politidal national interests with respect
to each single s;tuation comprising particular route or routes and
Particular area or areas. .

4

Other Contrituting Factual Factors

v N "‘/ !
There are two factors each of which will play i‘ts role in the
search for a solution to the present protlems of international air

transport:

(1) It is not only the availability of cheaper fares *
and rates, satisfaction of different putlic needs and
demands for varying types of air transportation, and the
viability of alr carriers, scheduled and non-scheduled,
to operate”economically, efficiently and with relia-
bility that determines the international air transport
policy for each nation, tut there are;, in addition to

the foregoing elements other considerations relating, for
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example, to national defense needs, national needs for
the flow of international airmail, national requirement ’
for commnications to facilitate internmational commerce, ‘
safety implications, tourism and the balance of payments <
potentials, aerospace .and industrial development, employ-- "
ment and environmental and energy implications (187).
Zach nation has its own priorities and its own interests
in welghing some or all of these considerations when for-
mulating the objectives and means of their international
alr transport policy. (188)
(2) The economic environment in which carriers were
operating in the sixties and at the beginning of the
seventies has cha.nged considerably to the disadvantage
of the carriers' management (189). For example, energy
has become scarce and expensive (190) At present, fuel
costs /represent about 30 per cent of international , s
" carriers' direct operational cost (191). This increase .
together with other costs for labour and other govern-
ment related charges for airport and navigation facili-
ties, all of them are outside carriers' control, account
for about as much as 70 per cent of the carriers' expen- ;
diture (192). Othert external problems include the inflation
rate wlth its effects of skyrocketing input costs and
" and an increasingly higher proportlon of variable costs
in direct operational costs (193) in addition to airport
and airways congestion (194), ] ;

The Means or Methods by Which This Possitle Course may be Approached

Two main groups are easily recognized within "non-scheduled™

F AR otk

category of international air transport services. \’I'he» first group

- A

includes those traditional or classical types of nori—scheduléd_ ser-
vices wi]ich caused no problem\s to scheduled services since they are - ‘
restrictied to bona fide prior a.ff?lnity grc;ups,‘ own-use, and other ; %
special_,groups[ such as students, special.events passengers, and all-

cargo flights that are easily distinguishable from the general public

(195). The secondlgroup comprises the so-talled programmed or
s'chedulized charters. It mainly includes advance booking, inclusive
tour, and public charters (196).- There is a general agreement that
it 1s this group of non-sche&x;led services which caused the confusion
in the present regula.tory regime and other prohlems in international
alr transport since- they ha.ve a.cquired most of the basic cha.ra.cteris-
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tics of sche&hled services without assuming their re;ponsibdlities
to provide services under the common carrier obligations as discussed
earlier. : . | -
1) As toqthe first group of "non-scheduled" services, which are
largely recognized by most nations|and‘rééion§l bodies (197), there
is a very good chance to reach an agreement between natlons on
their regulation on a global basis witﬁin ICAO efforts still going
on. This agreement, following the example set out by the Multilateral
Agreement on Commerclal Rights of Non-scheduled Air Services in Europe
of 1956, should be based on Article 5 of the Chicago Convention
of 1G4k, and greater freedom should be accorded to these services
through removing any restrictions that may be ilmposed under "regu-
ations,}conditions, or limitations":bw States according to provi- /
sions of Article 5. It is unlikely that problems of the differing 5

policies of nations, deregulation, regulated competition, and restri-

ctionism will be raised in this context since thgse sexrvices cause

-

no harm to scheduled services which are still regarded by most States

as a very important element of intermational air transport. However,

i1f reaching this agreement proved to be facing some difficulties,
at least harmonization and liberalization of regulations governing

these services may, to a large extent; be achleved by tuilding world-

N

wide consensus in the form of model clauses and guidelines for the

3

guldance of governments and regional bodies.

o -

2) With respect to the second group of non-scheduled services,

- the sd—called programmed or schedulized charters, there ls first the

probtlem of determining their nature and whether they should be classified

scheduled or remain under the category of non-scheduled seraices.

As discussed and concluded earlier, ICAQ efforts regarding this problem

——. ”
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w
brought, in practical terms, nothing new since States retalned _their
freedom, which they already had, to classify these services as sche- .

'

duled or non-scheduled according, of course, to their national inter-

ests in the first instance, Accordingly, in the present writer's view,

a solutlon to thls problem should stlill be worked out since tﬁis is

a prerequisite for any further meaningful efforts to find a solution
to the rest of the problems. In this respec;t the suggestion made by
Dr. Nizpolas Mateesco Matte that these services be classified as "pri-
vate scheduled air services" in cor/é}:ast to traditional scheduled
services to be claééified "public scheduled air services” bas a strong
appeal and should ée explored further (198). First, by adopting this
suggestion traditlonal scheduled services and ‘the so-called program-
med or schedullzed ch\ar‘ters will be brought under the same regime

and regulated, generally, by the pr:!.n;:iples and rules govern:’mng
scheduled services, the thing which seems to be quite in line with the
majority of views expressecf 1in both ICAO's two Special Alr Transport

Conferences held in 1977 and 1980. Secongd, thué, many of* the problems

- brought about By the lack of harmonization between rules governing

scheduled services and those applicable to programmed or schedulized .

0

charters will disappear. Third, this suggestion stilgL retains the
basic_~ difference between traditj,.\c;r}al schéduled services and program-
med or schedulized charters, that is ti'ze common carrier obligation
assumed by scheduled services to provide continuously regular services
without regard to tl}e plane-load factor and whether the roﬁte or
routes operated are economic;a.lly ;riahle or r;ot as lo*ng as the public .
interest. dfa;tands that. This difference should be reflected in that

the "private 'scheduled services” should not be entirely governed by .
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the same rules governing “"public scheduled services", tut some spe-

clal rules should be allowed for each type within the whole frame-

work governing international scheduled air transport (199). ‘
ﬁ this suggestion was accepted the next question is how it might

be implemented. A comprehensive multilateral approach on global

terms seens, bearing in mind today's realitles, impossible in the -
foreseeable future (200). So, recourse to the Mlateral approach 1
is a compelling fact. However, in ‘order to achieve as much harmon-
ization andcoordination as possible, the efforts going on within

regional bodies (201) as well as ICAO (202) must continue  to build,
through recommendations, model clauses and guidelines, consensus on the
regional level, between two or more regions, and on the global level (2:)3).
As to the substantive content of these bilateralkagreements it seems

that the United States in the first 'pla.ce adopted and supports the

concept of deregulation while ECAC Member States generally lean towards

regulated competition and gradual cautious libera,liza.ti?n. Most of

the third world States or developing countries generally favour pro-

TR,

tectionist’ or restrictionist concepts. However, it will be left to
ﬁ ~ B

bilateral negotiations and to the efforts of(regiona.l organizations as

ra

well as ko ICAOQ to h;ildwas much as possible regional consensus and o

PO VPR

e

at least some global understanding on some aspects which might be

# Bttt Ak
-

found to serve mutual interests. The time alone will determine whether
one of these policy trends is to predominate over the world or if {
qoexistence between two or the three; theories is inevitable. l
Amen Articles 5, 6 and 96 (a) of the Chicago Convention

It is ‘too early to say whether Articles 5, 6 and 96 (a) of the
Chicago Convention should be amended or not, siice this will depend ‘ 4

- \
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on the course to be taken by States towards ICAQ's Second Air Trans-

&

( port Conference of 1980 Recommendations and, most importantly, on .
the pending work of ICAO's Panel of Experts on Regulatioh of Air
Transport Services upon fourth and fifth stages mentioned earlier,,
in addition to States’ reactions thereto. For example, 1f the fore-
golng proposal, which was based on Dr. Matte's suggestion, had found
the necessary support’ among the majority of contractiﬁg States, then
it might be appropriate thats L

X “ (1) Article 5 be amended to the effect that no restric-
tions may be imposed on traditional non~scheduled services
except with prior notification for, e.g., air traffic

y control, customs, and immigration purposes;

(2) Articles 6 and 96 (a) be amended to include "privata
scheduled services” and "public scheduled services"

within the meaning of "scheduled services" containedin
. the provisions thersof.
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FINAL CONCLUSIONS

(1) Events of the First World established and the Paris Conven-

tion of 1919 corfirmed the principle of a State's sovereignty over

the alrspace above 1ts territory. This principle was reiterated in

Madrid's Convention of 1926, the ?avana Convention of 1928, and the
Chicago Convention of 1944 in addition to many ﬁational laws'andf
some bilateral agreements; thus, it became a well established princi-
ple of the contemporary international law.

(2) Whilé this principlf was primarily established for security
reasons, States found in it the best means to protect theirlothqr inter-
ests including economical and political ones. ' Since national inter-
ests in the intermational air transport differ'cdnsiderably
in correspondence with other differing natlonal economical gnd poli-
tical interests, the attempts made in the Paris Conference of 1§19. '
the Madrid Conference of 1955, the Havana Conference of 1928, and the
dhicago Conference ofﬁi?uu generally fgiled to secure a mﬁltilateral
agreement on the economic regulation of internmational scheduled air
transport; therefore, it was left to bilateral negotiations, arrange-
ments, and agreements to exchanée traffic as well as commerciai rights
for scheduled services between any given two nations,

-]

(3) However, Article 5 of the Chicago Convention granted a

realtively more flexible position to non-scheduled services since they -

were not regarded as important as scheduled services though in prac-
tice States availed themselves of the provision "regulations, condi-
tions, or limitations" contalned in the last part of the Article and

made the whole Article almost unoperative.
(4) The Chicago Convention, while it made a distinction between
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international scheduled and non-scheduled éerviées accordiﬂg to
Articles 5 and 6, it had not defined the terms "scheduled" and
"nonjscheduleQ". ICAQ Cdincil, in 1952, circulated, for the gui-

_ dance of Contracting States, its definltion of Iintermational sche-
duied service and its interpretation of Article 5.

(5) Traditional or classical types of nop—scheduled services,
lincluding own-use, bona fide prior affinity group, student and spe-
clal event charters fit in easily under the category of non-schedulep
services according to ICAO Council's definition of 1952 and caused ,
no harm or problems to scheduled services.

{6) As the marketplace devéloped. new types of non-scheduled
services emerged, including inclusive tour.nadvanceibooking. and
public charters. On the one hand, 1t was difficult to,classify these

-services as scheduled or non-scheduled, ;nd. on the other hand,
thelr competition with scheduled services with its deterior;ting
effgcté (excessive capacity, fares and rates war, waste of resources,

and bad financial results) affected the viability of international
alr transport. ‘

(?) Attempts to find a solution through ICAO (Special Alr
Transport Conference of 1977 and the Second Air Transport Conference
of 1980)_seemed~to have failed to get the appropriate answer on the

level of distinction since the matter was left to the discretion of‘

. States to classify the so-called programmed or schedullized charters

..-a8 scheduled or non-scheduled, On the regulatory level, it remains

to be seen what results the ICAO Panel of Experts, on Regulation of

Air Transport Services, will arrive at and how States will respond

4

thereto. /
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(8) As a possible course events may take in the search for an
appropriate solution, Dr. Matte's suggestion that the so-called pro-
gramned or sch.edulized charter be clagsified as "private scl;eduled
services” and be trought under the e regi:me governing traditional
| scheduled services to be classified "public sched\xled_serviées" has
a strong appeal and should be éxplored further since it seems to be
in line with the majority of views expressed in both ICAQ's Special
Alr Transport Conference of 1977 and Second Air Transport Conference
of 1980 as well as it will resolve many of the present prohlems .
causgd by the develépment of new concepts of charter services.

(9) It is too early to say whether Articles 5 and 6 of the Chi-
cago Convention should be amended or not since this will depend
largely on ;.he results that may be reached by ICAO's Panel of Experts
on Regulation of Air Transport Services in its work upon the fourth
and fifth stages in addition to the Sfates' reactions to these results.
However; if, for example, the proposal mentioned in (8) above found -
the necessary acceptance by the majority of States, it may be appro-
priate to amend Article 5 so as to secure more freedom for-traditional
non-scheduled services, and Article 6 to include both "private sche-
duled se;.-vices" and "pullic schedul;d services“,within the meaning .
of international acheduled services. A;ticle 96 (a) should then

be amended accordingly. .
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(1) Through international global and regional organizations
and trade assoclations.

(2) ICAC, First Assembly, Commission No. 3; Discussions,
Vol. 3, "Distinction between Scheduled and Non~scheduled Operatipgns
in International Civil Air Transport", ICAO Doc. 4522, AL-ZC/74
(1947), p. 15.

(3) Daniel Goedhuis, "Questions of Public International Air
Law", Recueil Des Cours, Vol. 81 (1952), p. 201, at pp. 256-257.

(4) 1bid., p. 257. '
(5) Discussed in the second chapter.

. (6) See, e.g., Dr. W: Guldiman, Work Programme of the Panel;
Working Paper presented to the ICAO Panel of Experts on Régulation
of Air Transport Services (Second Meeting, Montreal, April 2-12,
1979), ICAO, ATRP/2-WP/7 (21/2/79), p. 2. See also his Article
entitled: "The Distinction between Scheduled and Non-scheduled
Air Services", Ahnals of Air and Spade Law, Vol. & (I.C.A.S.L.,
McGill University, 1979), p. 135, at p. 143,

(7) ICAO Panel of Experts on Regulation of Air Transport

Services, Examination of the Subject of Subjects Selected for Initlal
Consideration, Working Paper presented by the Secretary, ICAO, ATRP/1-

WB/6 (12/7/78), p. 2.
(8) 1Ibid., see also Third Chapter.
(9) Discussed in the Third Chapter.
(10) Which include generally ITCs, ABCs and Public Charters.

(11) 1ICAQ Panel of Experts on Regulation of Air Transport
Services, Report on the First Meeting (Montreal, July 17-28, 1978),
ICAO ATRP/1-Report (1978), p. 10. .

(12) 1ICAC Panel of Experts on Regulation of Air Transport
Sérvices, op. cit., note 7 above, p. 2.

(13) ! Ibid. ’

(14) ICAQO Secretariat, Policy Concerning International Non- -
scheduled Air Transport, ICAO Circular 136-AT/42 (9177), pp. 6-7.

(15) ICAO Special Air Transport Conference (Montreal, April
13-26, 1977), Report, ICAO Doc. 9199, SATC (1977), pp. 9-12.

(16) 1ICAQ, Pamel of Experts on Regulation of Alir Transport
Services, Report of the First Meeting (Montreal, July 17-28, 1978),
ICAO, ATRP/1-Report (1978), p. 5. '

(17) Iwid.
(18) Ibid., pit6.
(19) Tuid. . ' .
(20) 1ICAO, Panel of Experts on Regulation of Air Transport

Services, Report of the Third Meeting (Montreal, October 15-26, 1979),
ICAO, ATRP/3-Report (1979), pp. 3-4. N.B. that those ways were rea-

1ized first by the Panel at its flrst meeting held between July 17
and 28, 1978 (see the Panel's Report on its first meeting, op. cit.,
note 16 above, pp. 6-7). ; : .
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(21) See thePanel‘s Report on its first meeting, op. cit.,
note 16 above, p. 7.

(22) 1Ivid. ‘ )
(23) 1Ivid., p. 8.

(24) 1Ibid.

(25) Ibid.

(26) See the Panel's Report on the third meeting, op. cit.,
note 20 above, p. 4; the Panel's Report on the first meeting, op.
cit., note 16 above, pp. 7 and 9.

(27) See the Panel's Report on the first meeting, op. cit.,
note 16 above, p. G.
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note 28 above, p. 3. -
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note 20 above, p. 6
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presented to ICAO Panel of Experts on Regulation of Air Transport
Services (Second Meeting, Montreal, April 2-12, 1979), ICAO, ATRP/2-
We/16 (4/4/9), p. 1.

(32) YSee the Panel's Report on the Second Meeting, op. cit.,
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cit., note 20 above, p. 7.

(33) Second Alr Transport Conference’ (Montreal, February 12-28,
1980), Report, ICAO Doc. 9297, AT Conf/2 (1980), p. 7.

(3%) 1Ibid., pp. 6-12. o

(35) 1Ibvid., pp. 8-9.

(36) The new number 6 was substituted for the old number 8
of this note (see ibid., pp. 10-11),

(37) 1bid., p. 1t
(38) 1Ibid., p. 6.

(39) See the Panel's Report on its Third Meeting, op. cit.,
note 20 above, p. 7.

(40) 1Ibid. ) «

(41) ,ICAO Second Air Transport Conference (lMontreal, Fetruary
12-28, 1980), Report, op. cit., note 33 above, p. 6; Ralph Azzie,
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of Experts on Regulation of Air Transport Services (Second leeting,
Montreal, April 2-12, 1979), ICAO, ATRP/2-WEP/3 (13/3/79), pp. 8-17.
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