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ABSTRACT 
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);enta of the Firat World War establlshed ~ the Paria Conven- . 
/ . 

1 

1 
tien of 1919 cODf1rlled the ~tate'a Bovere7gnty av«r a.1rspa.ce above', 

ita terr1tory. Sinee then, atteapts to ~h a multUateral açee-

/ 0 

aent on econOlll1.c regulatien of international schecluled &1r transport 

have faUed, includ.1ng ~e Ch1~0 'COnf~Dce of 1944. t , , 

Article 6 of th~ Chicago 7"",,:"'Jan loft the llatter -ta bUateral 

al'l'Illgeaenta. Article 5 granted a rt/latiVelY fiexible pos1tion to 

non-scheduled service... A dehn1t1~ ,of Bcheduled and non-scheduled 

serv1ces 11&1 develope4 by ICAr Councll 1n 1952 for the guidance of . 
• Q / " 

Contract1llg States. _ 

'l'ra.d1t1onal non-lSch~ed services caused no probl.eu. It waa 1 

the so-called progra.JIQed ~'ieh~~111Z~ charters thatdlad.e 1t diffi­

cuH to claas-lf'y the. &8 8Ch~ed. ai: non-scheduled. -and their co.-

, petition v1'th scheduled. serv1ces deteriorated the vlabillty ot 1nter-

national air transport. 
, 

Attellpts to solve theae ~bl8J18 made thrOUBh' ICAO and reg10nal 

bodies have reached, as yet, no appropriate &Dawer. thus~, efforts 

stUl go1llg on auat cODt~e • 
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Lea t'aU. de la preld:m pern mondiale avaient établiss, et 

1& Oonvention de PariS.de 1919 COft8a.cra 'la souveraineté 48s Etats 

sur l'eapace aérien au deaeus de leur terri to1re. Qepuia, les ten-
- -

tatlves pour établir un accord aultllatéral sur la réglefRentation 

éconOll1que du transport ,aérien international régulier a toujours 

échoué, '1 coapr1." e, 1944 à. la Oonférence de Chicago. 

L'article 6 de la Convention de Clûcago a. laisse la _t~ère 
• l , 

dans le doaaine de., accorc:l8 b11ateraux. L'article S donne une cer-

~ne fiexi bUi té aux serviees non regullers. Une définI tian des 

{~erv'ice8 ré6'ÙIera et non réguliers fut préparée 'par le OonaeU de 

l'QACI en 1952 pour guider les Eta.:ta contractant. 
• A 

Les services non résuliera trad1 tlonnels ne pose aucun pr't)bleae. 

Ce sont les charters prog:r:aaés qui sont difticUe. à clusifier et 
, 

leur COlipeti tion avec les services aér1en~ ré8uliera mettent en dan-
./ 

. ger la viab1lite de. transporta aériens internationaux. 
" AI. ~ \ 

Des tentâtives pour régler les problelles ont été faites i. l'QAOI 
"" 1 

et dans les' organiasat1ona régionales mai. aucune réponse n'a été 

donnée à. ce Jour. Aussi les efforts qui ae pousulvant devront 
., . 

encore continuer. 
, " ;..,. 
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J - INTROOOCTIOH 

Sovereignty of the State,over the airspace above Its territory 

constitutes the fundamental basis an wh~ch the present, Internatio~. 

legal r8@e of international air transport i8 l:ased. H~w this tn!in-ü 

ciple has developed and what attempts have been made to .exchange 

commercial rights for international air transport operations between 
l ç.. ..~ -

• ...."" t • 

nations on a multllateral l:asis will be explored in the f1rst chapter. 

After World War II the fint and most ser1~s mu! t1lateral attempt 

was made at th:e Chicago Conference of 1944. WhUe this Conference 

fa1led to reach any agreement as to international scheduled air trans­

port, thus, the matter vas' left to States accord.1ng to Article 6 of 
1 

the Chicago Convention of 1944 which resul ted in the continuation of 

the bUateral regime as 

- of servIces , Article .5 

the ;œsic instrument governing this category 
) 
~. 

of the Convention, however, granted relatively 

a more flexible position to international non-scheduled services 

which were regarded at tha t tlme as not important as compared wi th the . . - , 
scheduled services. Ho g:reat amount of tlme had passed when the pro-

bleu of the distinction between scheduled and non-scheduled as well 

as an interpretation of Article . .5 were raised which led ta the involve­

ment of' ICAO's Councll in its attempt ta so~ve these problems. '!besa 

matters will be discussed in the second chapter. 

'lbe third chapter will be devoted to the d1:f'ferent types of 

international non-scheduled air transport services, espec1ally 

those developed through the yearè since the Chicago Conference of 1944. 
, , 

'lbe fourth and last chapter will focus on the problems brought 

about by ~e development of non-scheduled services and the attempted 

solutions effected by governments , reg1anal bodies, and ICAO in 
~ 
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addition to SOll8 suggestions u.d.e br 8Qme coaentators. Tb1s last-, 

chapter wUl be c10sed b.T t1nal conclusions and observatlons. 

'lbroughout. th1s research the te~ "charter", "1rreguiar". 

"SuPFlemental" and "non-scheduled" services are used as synonyms. 
~, , 

spec1fical,11 meaning "international non-scheduled cOlllDlerclal air 

transport services". 

In conclusion, l would l1ke to thank Dr. Jean-Louis ~léna.t 
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cHAhER ONE 

State Sovereignty over the Airspace a.bove 

1 ta Terri to1j" and the F.re~dom of the Air ' ........ 

for International Air Transport beiore 

Chicago Conference of 1944 
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,'!'lie State' SO'V'~t1 ov~ the ~e :'above its terrl.tory 

conat1tutes the tundaaental ba.sis on wh1ch the present intema.ticma.l ' 

, e 'legal. reg1lne for international. air transport 18 baaed, be it tmila- ' 

1 

teral, bUateral, or multllateral and reg1onal. or glolal 111 scape. 
~ . 

Hem the savereignty of the S'tate ha:& extended t.à the a1rspace 

above i'ts terrl:tetty~ 1nst1tut~, thereby, one cf the DlOst 1mporta:nt 

. ~lples of the c~temporary international law~ w1ll be qiSC118sed 

· ~ the following_ pages. D -......, , 
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THE DOCTRINE 

It see~~ tha.t the French Jurist Paul Fa;uchille bas been rega.rded 

as the pioneer in the field of legal investigation ~elat1ng to the 
, . 
regime of the airspa.ce (1). For, as ea.rly as 1900, at an a.nnual' con-

, f'erence of' the Institute of Int.ema.tiona.l Law held at Neuchâtel, he 

~ proposed that the legal regime'i> of the aerostats (2) be subjeet for 

discussion at the next session. Since this was accepted, he presented' 

to the Insti tute a detalled study on. the subject supplèmented by a 

proposed legislative dra.ft consisting of thirty-two pa.ragra.phs (3).-
-. 

Harold D. Hazel tine noticed that the appeara.nce of Fa.u.chille' s impor-

~ 

tant .essay on "Le domaine aérion et le régime juridique des aérostats" 

in 1901 marked the beginri1ng of' a new per10d in the history of the 

'discussion an4 settlement of questions in aerial hw (4). 
o 

MalJ,y .jurists, f'rom d1.:f'ferent 0 countries, ma.inl.y Europeans, contri-
. -

, ) 

l:uted ta the discusst-on on the legal regime of the airspace through publi-

• cations and meetings ca.rr1ed on, pa.rticularly by the Institute of Inter-

national Law and the International Law Associatioll. 

Howe\"er, in answering the tundam~taJ.. question of: Ta whom does 

the a.1rspa.ce over a subja.cent State belong? p the varioue theoretical 

d1recta.ons taken by jurists could be traced 1:ack ta wo main schools . , 

of th"3Ught; firstly, the airspace ie of its nature free or the theory 

of the freedom of the airspace; secondly, the theory of the soverelgnty 

of the subjàcent;:State in the a.1rspa.ce abovè its terr1tory (5h 

---- ---. - ---, ' 

1 , 

J 
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The Theory of the F.reedom of; Agace 

Threa ma.1n directions could be recogn.1zed. w1 th1n this tI:teor,y1 
- , 

air freedom w;1 thout restriction; air freedom restrlcted by soma special 

rlghts of the 'subjacent State 'b.\t not limited as long as height is 

concemed; air f:reedom restrlcted. by a, territorial sone' (6) • . 
Nearly all of the partisans of this theory admit that the subja-

~ 

cent State has certain rights necessary far its protection, and that 

of ~ts inhabit.ants and their property, and, consequently, the argument 
-

for air freedom is a purely academic one èased on the prlnciple that 

the air is fr~e and! not susceptible to appropriation (7) .. 

However, it should be pointed out that the reasons in support of 

the air freedom were largely founded on the tt"ear that unless fre~ 
, ' 

is emphasized. and eonceded, States may close, or attempt to close, 
, 

their airspace to air traffic (8). 

The Comité Internationale d'Aviation at its Paris Congress, and 

the Institute of International Law at lts Madrid meeting, held in 1911, 

seemed to favour this theory sinee bath of them resolved that "aer1al 

circul~tion is free save the right of subjacent States to take certain 

measures to be determined with a view of their own security and that 

of the persons and property of their inhabitants" (9) . 
• 

Some of the eriticisms of this theor,y advanced .by its opponents 

were, f.1rstly, that there ls a distinction, as Zitelmalm pointed. out (10), 

between the air and the space lthieh the air occupies and i t is 'only-

the latter that should be consid.ered. This lIaS a f'undamentaJ. point 

sinee a State-eannot control.the air, rut it seemed qulte sufflcient 

that the State possessec1. the ability, whenever 1t might become necessary 
Q 

to enforce'1ts rules in the a.1rspace, and this -possibility seemed to .. 

• J 
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~x1st through the then available equipent, (fi) and consequently th~ 

airspa.ce i5 susceptible to apPrOpriation. 

Secondly, who was going to define and determ1ne the measures which 

a subjacent S'tate may take to ma.in~ its security and proteët the 
, 

persons and property 'of its inha.b1ta.nts? 15 it the State on its mm . . 

sole authority and discret10n? If so, 1t would be given power which 

does not, pra.ctically, stop short of absol~te sovereignty. On tqe other 

band if th05e measures were.to be determined b,y agreement between 
. ' 

States, or by some tribmal, this certainly would lead to a code ful.l 

of exceptions and endless d,if'ficul tiea' w1 thout any corresponding 

advantage (12). 

Th1rdly, as to the obstacles to the" air tiaff1c if wa.s thought that 
«" 

l , 

would ~ neceasarlly follow from the a.cceptance of the prlnciple of 
! • 

the State'~ sovere1gltty in the a.1rspace above 1ts ter.r:1tory (13), for 

• the interests of the State 1 tself in the international intercourse 
, , 

. would certainly prevent i t ~rom closing 1 ts a1rspace to air traff1c 

or imped1ng it (14). 

The 'lbeory of the Sovereignt;y of the êUbja.cent State in the Airspace . , 

.A bove i ta Terri tory 

'lbe partisans of this theory f though they agreed, in principle, 
~, , 

on the sovereignty,of the S'tate in the airsPace above lta terrltory, 
4 ,_ 

differed in their vlews relating to the scope of this 5overeignty. 
Ci' 

Some supporlec! the idea of full sovereignty w1 thout any 'restriction; 

others advoca.ted the principle of f'ull sovere~ty reatricted by the 

rlght of innocent passage for aerla.l navigation; and the third part 

( ma.1ntained the tenet of full aoverelgnty up to ~ 11m1ted 1;leight oo1y (15). -, 

.. 
1 

1 
! 

1 
J 
1" 



.... , 

( 

~ 

f. c· : 
; 

~ 
~ 

l 

... 

\ 
\ 

6 

However, this theory was largely ba.sed upon the secur1 ty of the 

I3Ubjacent State, and 1ts right to protect its subjects and their 

property (16). Furthemore,1t was real1zed that State~ were tending to 

adopt this theory since 1 t would practically meet their riational 

des1res and considerations (17). 

Gradua' 1 y, th1s the ory g~ed more and more supporters a.m6ng 

jurists, and, therefore, the Committee Upon Aviation (18) of the Inter-

national. Law Association, proposed and subn1tted, for the Association's 

cons1deration and adoption at its Madrid Meeting-in 1913, the following 
.r 

resolutions 1 

"1) It is the right of every State to enà.ct such pro­
hibitions, restrictions, and regulations as 1t may,think 
proper in regard to the passage of aircra.f't through the . 
~ace above 1ts territoz;es and territorial waters.' 

2) Subject to th1s r1ght of subjacent States liberty 
of passage of aircra.ft ought to be accorded freely to 
the airerait of every nation. Il (19) 

As a matter of fact, these proposed resolutions were carrled b.Y 

the major! t~ since some members rema.1ned loya.! to the principle of 

the freedom of a1rspace (20) notldthstanding the soundness of the 
\ 

opposing arguments and views (21). 

STATE;3' PRACTICE BEFORE AND 

WRING VORLD VAR l o .' 

Following a number of German lalloon land1ngson French soU, 

the French govamment, concerned about these incidents, decided in 

Dacember 1908 to 1nv1 te the European powers to hold a diplomatie con­

ference on the regulation of air navigation (22). A conference was 

held in Paris, May 10, 1910, and adjourned June 29, 1910, without 

having signed a convention (23). The fallure of this conference, 
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which' was attended by e1ghteen States (24), to come to an agreement on 
, < 

t, 

à. f1naJ. draft convent1on, was-'due to almoat ent~ely polit1cal rea.sons, 
1 

and not, as popula.rly supposed, owing to the opposed legaJ. theorles 

of freedom of the air and 8tate sovereignty (25). , .. 
John Cobb Cooper, after thoroughly study1ng and anal.ysing seme of 

the important articles of the 'dra.ft convention approved at the 

plenary session ,of the conference, particularly articles 2, _30 and 

}4, .concludeda 
o 

"In summa.ry, the Parls 1910 conference ev1denced tacit 
but actual agreement of the delegations of the States 
there representedl (1) that each State had full sover­
eignty in fiight-space over 1 ts national lands and , 
waters as part of its ~erritory; (2) that any division 
of such terri torlal fiight-space into zones is 1mprac­
tical. and unnecessary; (3) that no general--rl.ght of inter­
national transit or commerce exista for airerait of 
other States through such territorial flight-space. 

~ 

The conference demQnstrated that the only practical legal 
method of regulating 1nternatio~ fl1ght was by inter­
national agreement provid1ng for the grant of pr1vU~es 
of entry under terms and conditions there stated. "(26) 

f 

However, after the breakdown of the Paris Conference of 

1910, the international air law continued to develOp, and severa! ,. 
acta, relating t1 regulat10n of air navigation thr6ugh their airspace, 

t ~ 1 

were promulgateftn different oountrlea. ' 

In Great Brlta1n, for example, on June 2, 1911, the Aerial Nav­

igation Act of 1911 was adopted, which wa.s amended in 1913 br the àdop­

tion of the Aer1al Navigation Act of 1913. This amended act was an 
.. 

unequivocal assertion of the British position taken at the Pa.;-iB . ' ,-

Conference 'of 1910 tha.t the a1rs~e (J'{er British ~ds and waterS 

was l'art of i ts national terri torY, and that no international r1ghts 
< 

of innocent passage existed through it (27). 

Lik~w1se, in France, Gel.'Jll8.l1Y, and other European countries such 
1'-

as Russia, the Netherlands, Austria':Hungary, and Serbla, regtÙatlon 
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of air navigation through airspace OV'er their lands and waters wa.s 

annunciated. FUrthermore, on July 26, 1913, an agreement was concluded 

"\>etween France and' Germany by means of an exchânge of letters between 

the French ambassador in Berlin and the German foreign tn1n1ster, 

regu1a.ting air navigation between the two countries. All these acts 

seemed to have been blsed on the understanding that auperjacent a1rapace 

was part of na:bional territory in which aState had the same regulatory 

rlghts as i t had w1 th respect to the ~a.ce (28). 

The moat important and far rea.ching steps have been those taken 

, by ~ta.tes on the eve and at the very be~.of the F1rst World War. 

On July 31, 1914, the French g01lernment, by pres1dent1al' decree, 

prohib1ted air navigation in the ent:Lre exte~t of Hs national terri-
-...,- ...... 1 

tory, in Algerla, ~ Tunis, and in Hs ,rema1n1ng" colonies. On August 

2, 1914, Great Brita.1n prohib1ted the navigation of a1rcraft of every 

class and description through the a.1rspace OV'er 1ts lands and waters. 

The German Declaration 'of War 'on France, which wa.s ~handed by the German 
,J> 

ambassador at Paris to the French M1n1ster for Foreign Affairs on 

August 3, 1914, appeared to have been based, in large part, on the 

allegation that French m11itary aviators had violated the neutra1ity 

of Belgium by fiying OV'er i ts terri tory, and 1nfr1nged, likewise, the 

o integr1ty of German' territory. Neutral States, sueh as the' Netherlands, 

Slfitzerland and Sweden, closed their a1rspace to any air navigation 

as weU (29). 

l3ear1ng a11 the foregoing considerations in mind, John Cobb 
-0 

Cooper seemed to have arrived at a very sound conclusion when he sa1dl 

• Thus i t is apparent by the out break of World War '1 the 
prÛlciple of sovereignty in usable space aver nattonal 
lands and waters had been accepted by the international 
commun1 ty as a customary rule. None questioned the r1ght 
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of each State to control at its discret10n all' f1ight 
ovea: 1ts surface terr1tones and prohib1t the entry into 
its usable space of any foreign aircrait. Events dur1ng 
World War l and the preparation and signature of the 
Paris Convention of 1919 merely acknowledged,and restated 
this already existing rue of customary international . 
air law--namely, the >absolute sovereignty of the sub­
jacent State over usable space above i ts national lands 
and waters. This rule lies at the œ,se of almost a11 
subsequent developments in the fie~d of public inter­
national air law." (JO) 

PARIS CONVENTION OF 1919 AND AFrER 

'9 

The first Article of the Convention Relating to the Regula~1on 

of Aerlal Navigation, dated October 13, 1919 (Ji), stated that "The 

High Contracting Parties reçognise that every Power has complete and 

exclusive sovereignty over the d.rspa.ce aboYe 1ts territory." (J2) 

The terr1tory was deemed to include "the national territory, both that 

of the mother country and of the aolomes, and the territorial waters 

adjacent thereto." (33) 

As it appears from the wording of Article 1, the Contracting 

Parties did not claim ta declare the principle of air sovereignty for 
, 

the first time. What they had done ~ Just ta "recognise that every 

power" had complete and exclusive sover~ignty ove~ the airspace 

aboYe its lands and waters, the principle which Bad already been in 

existence as the result ot its mutua.l recognition, not only by the, 

participants in the F1rst World War, but by the measures taken by 

States which had remained neutra+ d.ur1ng a portion or the entirety 

of the l?eriod covered by the War (J4). Therefore, the plinciple of 

air sovere1gnty had been a rule of the international customary law , ) 

> aven befora the sign1ng of the Paris Convention of 19191 that rule 

was :t'urthermore affir1lled and emphasized by this convention. 
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\, ...... ~--........ , 
'lbe obligation ot fNE'1 contncUng Stata to accord. freeclOll 

of innocent passage 'abcwe it.a terr1tory ta the airerait ot the 
1 .... ) , ~ 

other contract~ Sta~a 1p. tille ot peace, atipul.ated 'b1 the tirst 

10 

" ~- \ • f 

paragrapb of ArtiCle, 2, ot, th .. Ci8!1tion (~S), doea not deropte / 

troa the principle of coap1ete .,. exclùa1ve aoyereignty ainee J( 
wu a conventiœal. arrang.ent or ~ privUege extendecl bJ y grace of 

the subjacent ~tat~ and not an iDht' t rlgb\ 1n.-/'~t('te, whether it 

wu party or not to tht-J!ODYention, th~ to &Dy Qther-a privi-
. '\ --

1ege whicb could be granted br any aorereign governaent 1ndepen-
\ ., 

dent of conventions, and whicb &88UJ18. the tom of an actual right 
, ' \ 

, \ 

only thrOugh conventional stipulaÙon <36). 
\ 

Tbe lbero-Amerlcu\Convention, wbi~h waa s1gned at Madrid. on 

NOV,,~ 1, 1926, the Ha';' convention,\ wlûcb ~ a~gned at Havana, 
- ~ 

on February 20, 1928, and e Chicago Convention, wb1ch • "open~ 

for s1gn&~ at Chicago, on Dècnber 1, 1944, s1mply reltemted the 

announcell8Jlt o~ the pr1ncl~lif ~ aovereignty conta.1ned in the 

Par1a Convention of 1919 ()1). 

; 'lbe pr1nclple ot a.1r SOY igzit;r found expreaalon in sOlle 

of the b1lateral agrt8JIents conduded. between va:r1oua States and lt .. 
, 

ls iIlpliclt in all ot th .. , and lt 1f&a &1so adopted in lI&ny national 

1eg1alatlone of sou countrlea ()8). No doÙbt 1t la & vf1r1 weU "'t 

estab11sbed rul~ of the contemporary internatlonal lave 
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FREEDOM OF THE AIR FOR INTERNATIONAL 

COMMERC AIR SERVICE Bl!:FORE THE 

CHI~GOCO CE OF 1944 

• 
The firat decade ot the pre ent cent.uzoy w1 tneased the very 

, 
beg1nn1nga of practlcal aviation, and by lta end lt could be said 

that the aeroplane had matureQ. technically. acbieved an interna­

tional popular1 ty and 1IU acceptecf" as the vorld' s new pract~cal 

veh1cle ()9), sven though the possib1l1t1es,ot ,a.er1al navigation 

vere rega.rded 'by\ S0II8 scientists at that tae aS not a proa1se ot 

11 

a cODlPlete revolution in the mHl!s ot transportation and cOJmUnicatlon 

tr lUe that effected once by ateaabo&t and the ra1lroad (4). -, '!he 

f1rst powered a1rcraft to carry paBaengers had been the German De-

188'S tirst Zeppelin. IJl.7 Deutschland, which made lte f1rst fl1gbt 

on June 19.1910 (41). D8lag h&d plarmed to'operate a netvorle ot air 

sft'lflcea, f1rs~. in ~, and, Iater, to other countrièa. To 

that end, Delag ~ed cre'!fS. b11lt sheds, and publlshed maps ot 
.. • '"':;t~ 

'the routes, blt. the planned servicea were not operated untll alter 

the var (42), 'Ulough :t'ive Zeppelins carr1ed-between 1910 and 1914-

over 35,000 passengera'some 170,000 lI11ea betve~ various German 

citlea without a single :t'atality or injury (43). 

On January l, 1914, the tiret acheduled airline, in history 

wu Opened in Florida, between St. Petersburg and. Taapa. 'lb1s service 

wu subaicl1zed. by the city of St. Petersburg, contiDued operating 

untU the !!Ind ot March. 1914, and carr1ed 1,2~ pasanegere (44). 

Hovever,! 1t 11&8 not untU Âugust 25, 1919. tha.t the f1rat internatl-

0D&l. d&1ly cqaerc1al acheduled air service took place between 
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Ight treight (45). --

Bear1ng the foregoing co siderations in lIind, 1'\i 1 - conceivable' 

place befare World War l betwe~n var­

tries as' to the legal re me ot the 

c way. into the subject of commercIal 

e aeroplane of a' given tate m1ght enjoy within the airspace 

State. Ra.ther, the df eussIons were concentrated on the, 

damental question of Jfhether the subjacent State shpuld 

have sovere gnty over the a.1rspace above 1 ts terri tory, or if the 
,~~ 

airspace w d be rree like the high ~eas (46). HOlfeve~, 

commercial r ta vere ta,ckled, if Dot expllcl Uy , in an 1mplicl t 
~ " 

ssing the principle of air t'reedom or- savereJsnty 

of the subjacent State. 

The Committe upon AvIation of the Interantional Law Association 

reported in 1913 ta 

i 

.. 
"It the reas in support of the air -fraedom are ex­
aa1ned a 11tt~e Blore clos81y 1t will be fOWld that, 
though they a:j.so make an appeal on ,international inter­
course, they are large1y tounded on the fear tha. t. un­
leu treedOlll 1s asserted and conceded, Stàtes may close, 
or attempt tO! close, .their atmosphere to air traffIc." (47) 

, 
m.ewett Lee, commenting on the English Aer1al Navigation Act of 

1911. wrote in 1913 that "the most rea.sonable prospect 'for the 

amelioration ot severe rules Ues in the discovery of a way to malee 

international aerial navigation commerc1ally profitable." (48) 

Certa.1nly, COJlllerc1al rights are 1mplled in the principle of 

air treedoa, and tho.e who supported sovereignty of the subjacent 

State conceded a ~ght of innocent passage tor aer1al navigation to 

foreign a1rcraft, lor, in case of full sovere1gnty without any 
1 • 

1 

restriction, contflded that there Waal 
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"no reason to anticipate that States w111 interfère ""th 
the passage of, foreign a1rships tbraugh the air above 
their terr1tories in an unreasonable manner, any more 
than they have interfered 111 th the passage of forelgn 
vehicles ~ their terri tories or of foreign vess­
els through their territorial waters," 

and that "considerations' of reciprocal interest" would prevent 

States :f'rom taIdng any action of Ws char8.cter. (49) 

Durlng World War l, States asserted their sovereignty aver 

J 

the airspace above their lands and waters,. and the controvers1al 
, ~ 

princlple of air freedOlll or savereignty of the air seellled to have 

been settled in fav~ of soverelgnty of the subjacent State (50). 

±:uring the perlod' of the F1rst World Var, 1914-1918, the a1rcraft 

underwent welden technical development (.51), and, by the end of 

12(&) 

this War, the vay vas opened. for use of a.ircrai't for peaceable traf'­

fic' (,52). The Parls Convention was s1gned on October 13, 1919 (.53). 

By Article 2 of the Convention, contracting States undertook 

to grant "freedom of innocent passage" above their terri tories. in 

time of peace, ta the &1rcra:f'ts of each other, provided that the 

conditions laid down in the Convention are observed. 

The l~t paraçaph of Artlcl,e 15 stipulated that "the establish­

lIle~t of internationaJ. a1rways" would be subjeet ta the consent of 

the Stâtes flon aver. John C. Cooper pointed out that 'KhUel 

"the Italian ''taxt o1:wiously could be properly eonstrued 
as a refennee to the operation of 'international lines', 
~ •• the Engllsh and French texts might well be construed 
as a referenee ta the establishment of air routes and 
not the operation of the Unes thelllselves." (:54) 
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LambertU\ Hendrik Slotemaker asserted tbat the l.a.8t para- ~ 

graph of Article 15 tuid in view the institution of a.1rl1nes (55) 

in the sense of air services ci ting the explanatlon of the JUrtdical 
) 

Sub-Sommission as to paragraph l of Article 15, which stipula.ted 

that an Aeroplane ls entitled to cross t1'îe airspace of another S'tate 

without landing, rut it is bound to follow the route determined by - .. 
the State nom over, this, as· the Juridical Sub-Commission obeerved, 1 

vas in affect for casual flights as well as for regular a.1r serv,ices (,56). 

He, then concludedl 

"From this and !rom the requ!rement of par. 2' (the 
obligation to land at certain aerodromes 1nd1cated for 
that purpose) it follows that already in the f1rst two 
paragraphs of Article 15 the competence of the ,under­
lying Stata to determine certain air routes also with 
regard to the aircraft for regul.ar international services 
bas been laid down. Hence par. J cannot have reference 
to 'routes', rut must rafer to 'services'." (,57)' , 

'lbe interpretation of Article 15, partlcularly i ts lut para-

graph, ns discussed aga1n in 1922, rut, since no one dared. to draw 

up a more distinct wording, the matter wu 1eft open in anticipation 

ot its application in 'practice. However. it was not untU 1929 

that the question liaS aga1n debated and, consequently, Article 15 

was amended (,SS). Its 'last paragraph (which became paragraph 4) 

readl 
;-. 

"EMery contractfng State may malte conditlonal on its • 
prier authorizatlon ,the establishment of international 
a1rways and the creation and operation of regular inter­
national air navigation linee, with or without landtng, 
on its te~itory, If (59) , 
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'lbe nev taxt put an end to the controvers1al point as ta 

the exact mean1ng ~f the tera "international airKays" (60J"since 

1 

i t makes the establishment of a.1rvays as vell as the creation and 

oPtion of r.egular 1nternational. air services depandent upon pre-

vious authorization if the S~te concerned 1 chose to (61). In prac-

tice, aven before the. amendment of Article 1.5 in 1929, the est&bl1sh-
"' 0 ' 

ment of regular international 'air operations seemed to have been &tthor­
v 

ized oniy after special ~ement (62). 
, > 

" • 1 

'lbe Convention did not specif,y the conditions upon wh1ch aState 
1 

may refuse the granting of authorlzation, or, dtherwise, vhat restrlc-

tive provision§.may be attaohed (63), but, on the contrary, a ~t1sh 

propo8a1 to add tO.the amended text of Article 15 the followingc 

"Such authorlzation may be ref'used only on reasonabl~ grounds" was 
; 

defea ted (64). John C'. Cooper D commenting upon the nev tex~ of 

Article 15 concludeda 

"The ~ev taxt of Art1cle 15 1a more than clear. The 
privllege that merchant sh1ps enjoy of pass1ng through 
territorial waters and êntar friendly ports to trad,e vaa 
not to be enjoyed by air transport. Commerc1al air· 
l~nes could not f'ly over the terri tory of another nation 
or laq.Q, ta ref'ue1 "or to trade without a special agree- . 
ment, and thia agreement could be w1 thh~ld on any groundJf;' 
satlsfactory to the nation vhose a1rapace 1s involved. 
'!'he decls10n at Paris in 1929···took awaf any doubt far the '. 
meaning of the 1919 decision. National airspace control 
la absolute.' It 18 an air power asset which any nat10n 
may use as selflshly as it des1res, 1rrespectlve- of the • 
effect on world oommerce." (65), 

J -

1 
j 

r 
, ~ 

1 

~ 

j 

1 



.. 

15 

o 

In conclusion, un.der the Parls Convention of 1919, the operation 
, 0 

j -

of international/scheduled air serv"lces J lâliéh were J sven a.f'ter thè 
..J 

second Varld Wa:ç (66), the 1:asic and important element of international 
~ , . 

1 

a.1.r' transport, was put under ~e discretionary will of the concexned 

. State or States. The f'reedom of ~ocent passage, restrlcted by the 
" 

various condi tians stipulated in the Convention, applied only to foreign 
\ 

private aircra.ft, t9Url-st and commercial, on non-sched11led f'llghts (67). 
__ 1', 

The Ibero-Amer:1can Convention, wh1ch was signed at Ma.dr1d. in 

1926 (68), followed, al..most literally, .the text of the Paris Conven­

t~on of 1919, and, there1ore. it bas been of no B1~1:f1cance (69): 

Article 21 of the Havana. Convention, which_ was signed at Havana 

in 1928, rea.d. 

D - 0 

-rhe a.ircraft of a contracting S'tate engaged in interna-

f 

tional air commerce shaJ.1 be pexm1 tted to discharge P8§sen­
gers and a part of' i ts cargo at âne of the a.1rports dé-: 
s1gDa.ted as a 'port of entzy of any other contracting State, 

1 and ta proceed to sny o~ airport or airports in such 
Stata for the purpose of d1scharging the rema.1n1ng pas­
sengers and portions of su.ch cargo and in 11ke manner ta 
take on passengers and load cargo destined for a foreign 
State or States, prov1.ded. that they comply wi th the lega.l , 
requ1rements of the countr): aver which they f1y, lIh1ch 
1egaJ. requ1rellents shall ba the same for) native and foreign 
a.1J:'Cra.ft engaged in interna.t1èœJ. traf'nc and ~ be 
cOJllll'llD1cated in due course to the contraeting States and 
ta the Pan Amer1ca.n Union. Il (70) 

D 

Thua, th1s Arti~rov1à.ed full t'reedom to commercial air naV1-

ption betw~ the contraét~ Parties so long as tbat would not be, 
1 \' , • \ 

o cont~ to any national 1egaJ. regul.a.tions wh1ch must ~ the same for . \ ' ~ 

.. 

national. and foreign a.i.rc~t (71). But, in practice~ i t was ,repea.t­

ecUy construed as if i t did. not apply to the establishment and operation 

of' regul.ar commercial f'll.ghts. Such practice wa.s followed e.g. by the 

United States ànd Mexico in their mutuaJ. air transport relations (72). \ 
. . 

. So, in ~tlc8J_' terma, the Havana. ConV~tion had no more s1gn1f'icant 

- ef:f'ec~ ~ the q Paris Convention had had. ,As Oliver James Lissi tzyn 



concluded: 

"the establishment and operation of regular a:1r transport 
Unes reg.u1res the consent of every State nOm aver. ~ 
The power to witbhold such consent i8 used by most national 
States as a ba.rga1n1ng wea.pon to thei;" own adVantage. 
Air transport relat1.ons between nations frequently follow 
the trend of the1r general po11t1.cal relations." (73) 

Only the ca.sual, 1r:regula.r, or non-scheduled fiights seemed ta 
- , 

enjoy some degree, of freedom ta fiy, or, to put i t in other words, , 

16 

they did-not fa.'ce, generally spea.k1ng, the same obstacles the institu- .. 
• 

t1.on of i:nter.national schednled a1.r ~ervices was ta' face (74). 

In the face of aU that, there was rut one way for instituting 

in~tional air routes and operatiDg international air serrices; , 

tha~1s ta say through b1lateral ~ements between governments, 

or, sometimes between gavernments and operators ,concerned ctlrectly-

this b1la~ral approach prevaUed and was dominant tJrroughout the per10d 

up to the outbreak of the second World War (75). After the waX another 

mu1 tilateral attempt to regulate internat10nal air transport' took 

\ place' at the Chicago Conf"erence of 1944. which will be d1scussed in 

the followi.t)g cbapter. 
" 

< 

(1) Arthur K. Kuhn, "The l3eginn1l'J€ of an Aer1al Law", American 
Jom:nal of. Intemat1ona.l Law, Yol. 4 (1910), p. l1l. 

t 

(2) Aerostate 18 used. hers ta mean "a ~ble bùloon, or other 
a.1rcratt tbat 1s ltl'ted and ~ed by v1rtue of one" or more containers 
fllled with a ga.s llghter -than dir", (see Webster's New Wor14 Dict1.on­
ary. Second Collage Edit1.on, p. 22). As a matter of fact it vas not 
untU the 17th of December, 1903. that the :f'1rst authent1cated fl1ght 
by man in a power-driven hea.ner-than-a1.r machine teok place in North . 
CarolÜla., U.S.A •• by the Brothers Wright (see Sha.wcross and 13ea.umont,' 
Air Law, 'Yol. l,4th edit1.Qll, (1971), p. 1). 

(3) Op. C1t., Note~ 1. 
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(4) Harold D. Ha.zelt1ne~ The La'w of the Air, The University of 
London Press (1911), p. 4.' , 

(S) "Report of the Comm1ttee upon Aviation", International Law 
Association, 28~lleporl;,.~d (1913), p. 530. 

(6) Ibid. '--------

(7) Ibid., p. 531 

(8) Ibid. 

(9) Ibid. 

10) Ci ted by E.ewett Lee, "Sovere:tgnty of the Air", Amel:'1can 
of International Law, Vol. 7 (1913), p. 476. 

(11) Harold D. Ha.zeltine, Op. Cit., note 4, p. JO. 

(12) Op. Cit., note 5, pp. 531-532. 

(13) Ib1d~, p. 531. ~ ~ 
(14) Op. Cit., n~te 4, pp. 30-31. ~ 

(15) Op. Cit., note 5. p. 530. 

(16) Sir ErIe Richards, in Ms ~ explanation of the Report of 
1;.Pe Commi ttee Upon Aviation of the International. Law Association, op. cit., note 5, pp. ,526-.528'. 

(17) Op. cit.; note 5, p • .532. 

( 18) This Commi ttee consisted of the most prennent and lead1 ng 
jurists in the field of air law. The llst was as follows 1 

Governor S. E. Baldwin 
Ml:'. J. Arthur Barra. tt 
Dr. Arthur Bartha 
Dr. li. R. Bisschop 
Professor A. Henry-Cof1a.nn1er 
Dr. li. Evans Darby 
M:r. A. J. 1la.vid 
Dr. Paul. huèbllle 
Professor Dr. Harold Hazel tine 

See op. cit., note 5, p. 529. 

~ (19) Op. cit., note 5. p. 533. 

,Dr. E. von Hofmannsthal 
Professer-J. Kosters 
SenEr de la. Morena. 
Dr. J. lIolterbeek Muller 
Professor T. Niemeyer 
h. E. S. M. Perowne 
Sir Erle Richards 
Se.nOr Saœter 
Dr. Karl Strllpp 

(20) Dr. Paul FauchUl.e, Dr. Karl Strupp, Professor Henry­
Cot1ann1er, and Professor T. Niemeyer expressed themselves as unable 
to agree w1 th the Commi ttee • s report or the resul ted proposed resolu- ~ 
tions. and preferred to rema.in adherents to the idea of a.er1a.1 circu­
lation on the lines of the Resolutions of the InSti tute of Interna~ 
tiônaJ. Law and COJUité Juridique International d'Avia,t'!on refer.red to 
earller in the text: above. See op. cit., note .5, 'p. 533. _ 

(21) See. e.g., pro J. F. LyeKlama. à Nijeholt, Air Sovereignty, 
The Haaue: Martinus Ni.:'noff', (1910), lIhere she thorough1y·studied and 
analyzed the main wo theon.es of the air freedom and savereignty 
of the State, and supported the l.a.tter.· -

• ù 



, . 
( 

(22) John Cobb Cooper, "The Internat1.onal A:ir Navi.gation Con­
ference, Par1.s 1910", in Ivan A. Vlas1.c ad., Explorations 1.n Aero­
spa.ce Law, (McG1li Univers1.ty Press, 1968), p. lô4 and p. 106. , 

(23) Ib1.d., p. 105. 
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(24 ) Austr1.a-Hungary, .Belg1um, Bulga.r1a, Denmark, France, 
Germany, Great Br1.ta1n, Italy, Luxembourg, Monaco, Netherlands, Por­
tugal, Roma.n1.a., Russia, Spa.1.n, Sweden, Swi.tzerland, and Turkey. 
See ib1.d., p. 107. 

(25) _ Ib1.d •• pp. 118-120., 

(26) Ib1.q.., pp '. 123-124. 

(27) 'John Cobo Cooper, "State Sovere1.gnty 1.n Spacez Develop­
ments 1910.to 1914", 1.n Ivan A. Vla.s1.c ed., op. c1.t., note 22, p. 
125, at pp. 126-128. 

(28) Ibid •• pp. 126-133. 

(29) Ibid., pp. 133-136. 

(30) Ibid., p. 136. 

(31) Signed at Parls on October tJJ ,1919, and 1s referred to as 
the Paris Convention of 1919. This c~on came into be1.ng as a 
fxu1t of one of the efforts made by the Peace Conference of 1919. 
The Interna t10nal Aviation Commi ttee, wh1ch ha.d been esta. bl1shed upon 
the 1n1.'tiative 'of the French Govemment in 1917, was changed, after 
the commencement of the Peace Conference, i.nto the Aeronaut1c Commis­
sion of the Peace Conference, and was entrusted, ~ong other th:1.ngs, 
w:1. th the draft1.ng of an air nav1ga tion trea ty . See, e. g., John 
Cobb Cooper, 'ttJn1tad States Part1cipation i.n Draf'ting Paris Convent1.on, 

-1919", 1.n Ivan A. Vlasic ad., op. cit.,' note 22, p. 138; Manley O. 
Hudson, "Aviation and International Law", A:1.r Law Review, Vol. 1 
(April, 1930), p. 187; Lambertus Hendrlk Slotemaker, Freedom of Pas­
sage for International Air Services, A. li. Sijthoff' s Ui tgeversm1j 
N.V., Leid.en, p. 15. 

(32) Para. 1 of Art. 1 of the Par1.s Convention of 1919. 

(33) Para. 2 of Art. 1 of the Parls Convent1.on of 1919. 

()4) See above, pp. 8-9; Clement L. Bouvé, "The Development 
of International. Rules Conduct in Air Navigation", Air Law Review, 
Vol. 1 (January, 1930), pp. 5-6. He made i t clear that "to say that 
the intérnational recogni tien of State sovereignty which bas come 1nto 
being is\.~. pri.nc1.ple applicabl.e to war Ume only, and hence iri? not 
of internat10naJ. acceptance vith :;-espect to peace conditions, would 
be to propound an 1,na.dequate premise on wh:1.ch to œ.se a new doct.r1ne 
adapted. te such condi.'tions; for there 1s 1nvolved. more than a mere 
wax custom esta.blished by the pra.ct1.ce of nations 1n wax time. That 
pract1ce-the clos1ng of air frontiers-was, 1 t" i8 true, due to the 
existence of a state of war and. to that alone. But the custom was 
based on a new condition <?f fact, which cannot be affected by the 
exig'encies of ~ or by a state of peace; the c1rcumstance that new 
terri tory bas, as the resul t of the capac1 ty of mankind to fiy, been 

( . added to that hi therto subject to State sovere1gnty". 

"' 
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[ \ 
(}) '~mach Contracting Staw undertakes in time of peacé to 

a.cCord.J~dom of innocent passage above its territ ory to the aireraft 
of the other contra.cting States, provided that the conditions laid 
down in the presènt Convention are observed." 

, 

(36) See Clement L. Bouvé. op. cit., note )4, p. 7; Manley O. 
Hudson, op. cit., note 31, pp. 196-197. 

()7) For example, Article 1 of the Chicago Conven'tion stated. 
that the Contracting States ttrecognize that oevery State has complete 
and exclusive sovereignty over the airspace above i ts terri t07Y'. tf 

(J8) Seee' e.g., Manley O. Hudson, op. cit.,' note 31, PP: 19.5-196. 

(39) See Charles Harvard.' Gibbs-Smith, Aviation: An Historic.al 
Survey, (London: Her Majesty's Stationery.Office, 1970), pp. 105-158. 

(40) Arthur R. Kuhn, op. cit., note 1, pp. 109-110. 

---­(41) John Stroud, "The Pioneers", in Bill Gunston, Consultant 
Ed., Aviation, (Hennerwood Pub1ication L1m1ted, 1978), 'p. 146. 

(42) Ibid. 

(43) Charles Harvard Gibbs-Smitb, op.cit., note'-'39, p. 152. 

(44) 

(45) 

(46) 

(47) 
p. 531. 

Ibid., p. 170~ John Stroud, op.cit., note 41, p. 146. 

Charles Harvard Gibbs-Smith, op. cit."note 39, pp. 185-186. 

See pp. 3-6 and notes 1, 4, 5, and 21 supra. 
" 

Report of the Committee upon Aviation, op. cit., note 5, 

( 48) Op • ci t. " 0 note 10, p. 493. 

(49) 
p. 533. 

Report of the Committee upon Aviation, op. cit., note 5. 

(50) See pp. 8-9, supra. 

(51) Dr .. D. Goedhuis, Air Law in the Ma.Id.n!, (The Hague: 
Ma.rtinus Nijhoff, 1938), p. 11. 

(52) Daniel G~u1s, ttQJ.estions of Pub1ic International Air 
Law", Recuiel Des Cours, Vol. 81 (19.52), p. 255. 

(53) See note 31, supra. 

(.54) The Right to Fly, (New York: Henry Holt and Company, 
194:7), pp. 137~1J8. 

(55) The original text proposed by the Juridical Sub-Commission 
readl "The establishment of internat:1onal a1rlines shall be subject 
to the consent of the States flOlm overtl

• The Br! tish delegation 
understood that ttl:1nes", in the sense of routee.,. kept w1 th:1n narrow 
11ndts, and argued that, as paragraph 1 of Article 15 gave an a.ero­
plane the right to fly over a S'tate w1. thout landing, such aeroplane 
should have the right to select the shortest or best route in the 
geograph:1cal sense and in relation to the prevailing weather condi­
tions. So, unless the term ttl1neslt be given the meaning of wide 
zones, wh1ch would enable the aeroplane to select the possib1e favour­
ab1e route, th:1s pa.ragra.ph should be deleted. The French délegat:1on, 
therefore, proposed ta- suœtitute the 'Word '"l1nes" by the liard "ways" 
wlrl.ch appeared in the final ten. See La.mbertus Hendrik Slotemaker, 
op. cit., no~ 31, pp. 18-19. 
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(56) Ibid., p. 19. 

(.57) . Ibid. 

(58) Ibid., pp. 20, 23-25. 
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(59) League of Nations, Treaty Sèries, Vol. 138 (1933), p. 421. 

(60) As to the interpreta.tion of Article 15 before its amend-
me~t in 1929, three tendencies were observed. First, many nations 

. considèred themselves not bound w1:th regard to the granting of permis­
sion. in any way whatsoever, basing tbat on the provision of Article 
1 and the li teZal. text of Article 15. They were of the opinion tha.t 
they were at liberty to exercise the rights of soverelgnty allotted 
to them. " ' 

Second, some nations gave a more generous interpretation to Article 
15. mainly, a1m1ng at developing their 'national air traffic, or insti­
tuting communications by air with their colonies and dominions, passing 
over many countries wishing that these objectives not be hampered by 
way of retaJ.ia tion .. 

Thirdly, the English interpreta.tion, which was to the effect 
that each nation bas the hght to fix certain routes for aireraft, 
ànd may subnit the determination of new routes to previous permission, 
for the term "airwa.y" bas purely geographical s1gn1ficance (a route 
with the annexed aerodromes). ~ce a route bas been established, any 
aircraft 1s free to make use of it, whether belonging to a regular 
international air service or not, w1 thout the permission of the country 
concerned. See Lambertus Hendrik Slotemaker, op. cit., note 31, pp. )8-42. 

(61) Ibid., p. 25. 

(62) See John C. Cooper, .op. cit., note 54, p. 138 ... He pointed 
out that "considerable investigation has discLosed no clearly defined 
case in which, after 1919, a écommercial air operation was 'organised 
by one nation over the territory of another sol-aly under the general 
right of innocent passage provided by ~icle 2 of the 1919 Convention. If 
See ibid; cf. note,60 supra. 

(63) Lambertus Hendrlk Slotemaker, op. cit., note 31, pp. 25-26. 

(64) Ibid., Pi 26; John C. Cooper, op. cit., note 54~ p. 144. 

(65) See his book, op. cit. Il note ,54, pp. 144-145. Cf. Lambertus 
Hend:r1k Slotemaker, op. cit., note 31, pp. 43-43. ' 

\ -

( 66) See, e. g., lÇAO C1rcular 136--AT/42, lm, p. 1. 

(67) Oliver James tissitzyn, International Air Transport and 
National Policy, 1942, p. ')68; John C. Cooper, "A~ Transport and 
World Orga.nj.sation", .in Ivan A. Vlaslc ed., op. cit., note 22, p. 3.56, 
and p. 360. 

( 68) See supra note 37. 

( 69) Lambertus Hendrik Slotema.ker, op. ci t. , -note 31, pp. 31-32; 
Clement L. Bouv:é, op. cit., note 34, pp. )-4; Manley O. Hudson, op. 
cit., note 31, p. 190. 

(70) League of Nations, Treaty Series, Vol. 129 (19;2), p. 237. 

(71) Lambertus Hendrik ,Slotemaker, oP .• cit., note 31, p. 32. 

"'- .. 
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(72) John C. Cooper, oP. cit., Dote 54, p. 140, Ollver James 
LiS81 tzyn, op. cit., note 67, p. '5l2. 

(73) See his book, op. cit., note 67, p. 421 • 
• 
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(74) See pp. 14-15 and note' 67 supra. For examples 1ll\18trat1ng 
the' obstacles :L"aced the institution of BOIlle of international air ser­
vices see 1 Lambertus Hendr1k Slotemaker, op. èlt., note 31, pp. 44-59, 
John Co Cooper, op. cit., note 54, pp. 14,5-1.50 • 

(75) Bee Oliver James L:1SS1tzyil, op. cit., note 67, pp. 378-382, 
Lambertus Hendr1k Slotemaker, op. cit., note 31, pp. 44-.59J !John C. 
Oooper, op. ·cit., note 54, pp. 145-1.50 • 
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j , 

'. response to the :1nvitat:1on of the Un:1ted States Government, 

re~tat:1ves of 54 nat:1ons met at Chl.cago t'rom November 1 to Dec­

ember'7, 1944, for the purpose of formu1ating a mult:1lateral aviat:1on 

convention 'and :1nternat:1onal aeronautical body, setting up ànd 

adopt10n of standards and procedures :1n tect)n1.cal f:1eld, and mak1ng 

interlm a.rrangements coverlng the trans:1. t10na.1 per10d (1). 

At the Con:f'erence, New Zealand and AustraJ.1a jo:1ntly revived the 

idea of interna.t:1onal1z:1ng civ:11 avia1;:1on, Ca.na.da and the United 

K:1ngdom_favouxed, generally, a more re~trlct:1ve international regula-
~ 

t:1on of the econom:1c aspects of interna. tional air transport, whUe 
\ . 

the Un1ted States, on the contrary, a:1med at a relat:1vely more liberal 

set of conditions which would allow the1r aeroplanes to compete freely 

and open up the way of world commerce to the:1r merchandise. 

The Joint Proposal of New Zealand and AusttJl.:1.a 

This proposal called forl 
, 

"the establishment of an :1nternat:1onal a1.r transport 
author:1ty wh:1.ch would be respons:1ble for the operation 
of a:1r serv:1ces on prescr:1bed international trunk 
routes and, which would own the aircraft and a.ux1] 1 ary 
equ:1pment employed on these routes." (2) , 

The proposal, however, retained to each nation the r:1ght to con-

duct all ûr transport services within :1 tl$ own terri tory, subject only 

to any agreed international requ1rements relating to land1ng and tran­

s:1 t rights and' saf'ety fac1l1 t:1es (J). . 

The premises underly1ng the proposal, as 1nd1cated ~ the prea.mble 

(~ . and réVeaJ.ed throughout the rel&ted discussion, werel 

(a) The proposal would secure the full~st meaeure of 
cooperation between the nations of the .world as regards 
the d.evelôpment of air transport services. 



(b) It would avoid the unregulatec1 develop.ent of air 
transport and, consequentJ.7, the II1sunderatandlng and 
ri'lalr1ee betveen naticma. 
(c) The joint. utiliaatlon of the aaterial., techldcal, 
and. operational resources o~ al1 countriee far the deve­
lopaent ot air transport would be to the interest of aU 
nationa, p&rticular17 those 8DI8l.l.er nationa 1dth limited 
reeourcee. 
(d) Aceord1ng.l7, the propoaal would be in 'the beat inter­
e.ta o~ order17 wor1d progrese, and, thue. would contrib.tte 
grea.tly to the maintenance of world peace and. stcur1ty. (4), '1 

Arguaenu were advânced that the tillle 1f8.B not and perhaps would 

tF ne'ler be ripe for the interna.tlonallzaUon of c1vU aviation, and. that 

'. 

whUe all hoped tha t thie 1deal1atic dreaa lligbt, eomed&y, come true, 
, ~ 

the Conference ehould procead w1 th tbê rpractiCaJ. and possible meaDs. 

However, when 1t was put to the voUng at the plenary meeting of 

Coaa1ttee 1, November 8, 1944, the propoaal fell away (5). 
~ 

.canada. Prgposàl 
e 

The Canad1an proposal called for the eetabl.ishment ot an Interna-

tional Air Authori t.y consisting of an Aaa.mbly. Board, and Regi0118l 

COUDeils. Any company' wish1ng to operate an international air sert1ee 

ehoul.d app17 f1rst to i ts own gov81'l1Jllent.. If 1. t.a appl1.cation was " 
1 

approved, then 1 t goea to the appropria te Regional COUDci1 wh1ch will 

clec1de whether the app1icant should ne.ive a certificate and, If so, 

under what conditions. If aore than one Regional COUDCll ls 1nvo1ved. 

the Board w11l cona1der the app11cation. 

Any service licensed vould bit gran~ the :t1rst four freedOIlS of' 

the air. namely, the ~ed.oa of air transit over the a.irwaye of al1 

the a .. ber States~ the right to land at a1rporta of the aellber States for 

re:fUel11ng and. repaira" the right ta carrY paaaengers, ma11s, and 

cargo ta the hoae country :t.r:oII other Ilellber St&tes and vice versa. The 

tif th freadoa 18 dependent upon the consent of the concemed States. 

.. ---. 
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However, any: na-b1-on would have the rlght' to have, at least, one 
o 

( of i ts airline compardes opera te one roUllà. trip per week on ~ 

international route commencing in its ter.r1tory. 

Ea.ch contracting party may designate the route to be followed within 

i ts terri tory by any international air service and the a.1l:ports which . ' 

any international air service May use. 

The other relate!?- provisions were those, which provided for the 

fair and equitable division of inte~tional air routes and services 

between the vari0U!6 melllber States; the right of a pazticular airline 

company to expand i ts serVices under some condi tians; and the possi-

bi1ity that an operator might be required to reduoe its frequencies 

in pa.rticular cases. 

Defending this proposal. Mr. C. D. Howe, Oha.1rma.n of Canadian 

Delegati..on, in his introduction thereof, said, 

"An international air authorlty, est&bl.ished along the • 
lines of th~Civil Aeronautics Board o~ the United Sta~e~, 
1s the principaJ. proposa! which Canada. places befora this 
Conference. We are fi:rm believers in heal thy competition. 
We are convinced that it will develop most f'ruitfull.y 
under an ~terna.tâ.onal authority. We want to eee !ree 
choice for the traveller between competing &!rlines, 
competition in service, rut not in subeidies; a guaranteéd 
minimum of routes and :frequencies to the airline companies 
of all nations, large and small; the most :frequencies, 
where need existe, whe:tner a nation is large or smaJ.l, the 
substitution of international regulation for national 
restrictions 1 and the complete absencè of discrimination, 
preferences, exclusive rights p and arbi trary landing 
tees and cha.iges. We also seek control of subsidiea, not 
thr~ any imPl;8octicaJ. method of direct control, rut 
rather through control 9+ uneconomical consequences of 
subsid1es, such as rate-cutting and the maintenance of 
services at levels grea ter than traff1c warrants." (6) 

And, hav1ng outlined the proposal. he continued that. 

"without an ef~ective international regulatory authority, 
mere f'reedoms of the a1r would lead e1 ther to unbridled 
competition. or to thé domination of the a.1.rwa.ys of the 
world b.Y a f'ew." (7) 

1 

f 
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United Kingdom ProposaJ. 

United Kingdom propos~d that a new Convention should be drawn 

up ~perced1ng the Pa.r1s Conv-ention of 1919 and Havana Convention of 

1928, and provide for the regulation of international air transport. 
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The first four freedoms should be granted under 'the Convention, whlle 

the firth freedom would be a matter for negotiation. fil 

Further, the Convention should define the international air routes 

\ which would be subject to international regulation and reviewed from , 

time to time. 

To eliminate uneconomic competition, the frequencies, their dis­

tri bltion between the countries concerned, and the fixing of. rates 

should be provided for by the Convention. Provis10ns will be made 
, , 

for the licensing of international air operators, and in what cases they 

m'ight be withdrawn. 

, An International Air A'ithority should be established, whose 

prime task wou1d be to give effect t'o the provisions of the Convention 

relative to the determ:1na.tion and distribltiOll of frequen6'ies and 

the fiXing of ra tes (8). 

United States ProposaI 

Adolf' A. Berle, Cha.1rma.n of the United States Delegation, stating 

the United ~tates posttion, asserted that, consistent with the right 

of ea.ch country to mainta.1n sovareignty of' the air above i ts terri­

tory, nations ought to subscribe to the rules of friendly intercourse 

between friendl.y States in time of pea.ce se that air navigation 

might be encouraged, and communication and commerce might be fostered 

(_ ' between aU peaceful,na.tions. He continued, 

"nations have a. rla.tux-a;L right to communiC?ate and trade with 
each other in times of peace; ~d frlendly nations do not 

'ft 



have a right tEl 1:urden or prevent thls intercourse"by 
d1scr1m1na. tory measures. In this respect, . there la a 
sim1l.a.ri ty between intercourse by air and intercourse 
by sea." (9) 
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As to the International Autho~ty, the United States 'supported 

an international organiza.tion in thl field of air commerce hav1ng 

• 

. power in technical matters and 'consUl tativ~ :t,'Unctions in economic and 

poli tical questions (10). Howe"{'er, the United States was prepared to 

diseuss ways and means by which minimum rates could be agreed upon 
1 

and subaidies which are involved in aJ:1; transport trade ~ould be used 

for the purpose of legitimate air communication. and not for the purpose 
" 

of assisting rate wars or uneconoinic' competition (11). 

The United States posi tian was not qui te specific as to the grant­

mg of the several freedoms. Article 5 of the proposed convention, 

wh1ch was subni tted to the Conference, grants the first two freedoms 

of the air; namely, the right of transit and teclmical stops, to intelj-
. , 

national scheduled services;' Article 8 of the 8ame prop,osed convention 

made the granting of the rema1n1ng three freedoms to scheduled air 

services dependent upon the consent of the concemed states (12). 

Article 7 of the same proposaI gra.nts the five freedoms to the 

inte:çnational non-soheduled air services subject to the conditions 

which might be provided for by the State flown over (13). 

Ju~ this against the more 'broad freedom in many respects 

advocatèd by the United States, it may be tha.t the United States wanted 

to w1 thhold "the most important thing" i t "had in i ts power to grant-

the right to establish airline serrice to or from any United States 

point." Thua, regarding "the immense American traff1c-generating 

power" as . a "1:ar~ weapon through which i t w0u+d obta.1n the most 

favoura'ble. world routes." (14) 
o 
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The Dom1nâ.nce of United States and United K1ngdom Pos! tions and the 

,Outoome of the Conference 
&0-

As the Conference progressed it became àpParent that t:he views of 

both the Un~ted States and the United Kïngdom were dominating the dis-
'-

cussion rega.rding the grant ~f tfr f'reedom to the_ future air transport. 

However, in the technical field, the Conference ~~@..eved very remarkable 

results. As to the organiza.tional matters there have been lesa con-, 

troveray related ma1nly to the powera of the_propose~ International 

Authority and whether they would ba mandatory or 'consultative. 

" 
The granting of air :f'teedom to the international. scheduJ.ed air 

~ , 
services was the 1::attlefiêld of a waging wax between the United States 

.. 
'~d the United Kingdom • It seems that ail attempts made, during the . 

forming stage of both views, concerning regulation of poat-war interna-
J~ ~ 

tional air transport bafore -the conven1.ng of the Conference, to reach 

a compromise have fa.11ed (15). 

As a result of the wa.rtime expansion of air transport, the United 

States found i tself in a stronger po si tion; more large planes, more 

trained personnal, ,and other related equipments and resources; in contrast 

'ldth that of the United K1ngdom who, owing to the wax-effort rather 

specia.lized in the production of the much smaller fighter planes. 

Consequently, the United States wanted a more liberal system, wh,ereas 

the United Kingdom- was not yet ready and favoured a more restrictive 

se~ of conditions (16). 

Canada. tried patiently to bring the two differing views to a.gree 

on some compromising formula. The Delegations of the United Kingdom, 

the United States, and Canada. met in closed conference in an effort to 

. recCncUe their divergen\ proposals (17). 
1 

The ul t1ma.te posl tion or. both the United States and the United 

Kingdom was represented by bath respective lI'epresentatlvea pf the two 

\ 

; 
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countries at the first meet1Dg of the aJoint SubcOJllJll,t'ttee of COJIIIII.:1ttees 
4 

1, 3. and 4. ld:ü.cll 1ra.S held on November 24. 1944. 1 all!i d1scussed at the 

th1J:d meeting of the saae Joint Subcommittee of November Z1~ 1944 (18). 
1 

Vi tbout going into any deta1ls. :1 t seems tha. t botb countries açeed. 
o 

upon the granting of the first four :f'reedœs, and. agreed in prlnc:1ple 
. 

on the g'ranting of the fifth f:t:'eedom, bIt d1f'fered as to i ts application 
~ l ' 

(19). However, ev~ with the in~~~e of the Uniteà. States Presi-
. t' -.;-

dent, Roosevelt, in an a.ttempt to persuade the United Kingdom Prime 

M1n1ster, Chu.rch1l;J., the two countr1es fa1led to come to an agreement (20). 

of course, some countries supported the united States views and others 

favouXed ~e Uni ted ~om :propo~~ 

In the face of that, the solut1on adopted as to the freedoms for 

schedtÜ.ed. ~m;viCes wad that the first two freed~, transit-&nd 1an d1ng 
fil ~i " 

for non~~f1c pIlr.POses, be inc1uded'in a separate instrument, knènm 
, , 

as the Transit Agreeaent, and the f1ve ~edoms be includèd in another 

sepa.ra.te instrument knmm as the Transport Açeement, to be opened for . . 

signature w1th the main instruments the ,convention on Intenla.t1onaJ. 

CiVil' Aviation (21). 50 ·that States could sign Mha.tever they w1shed 

in addition to the ma.1n oonvention. 

H~er, in the ,main instrument, the Convention on International 
'. 

Clv11 Aviation, a prov1s1on on international scheduled air services 1 
o 

Article 6, wa.s f1rst approved by the joint meeting of Subcommi t'tees 

1, 2, and 3 of COlIIIÜttee 1, held December 4. 1944,\ in the fœ:m in 1Ihich 

1t Vas f1nall,. 1nçluded in the Convention (22). I~ rea.dss 

\ -Wo schednl ed int.eJ:na.t1onal. air service may be qpera~ 
wer or~1nto·the terri tory of ~ cOlD:b;acting S-talte. except 
~ th the -@P8C1a1. pem1.ss1on or ôther anthor1za.t1on of 
tbat Sta.~, and :in ,a.ccordance with the teJ::u of sucll per­
Jdaa10n or author.1za.t1on.· (23) 
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As to international. non-schedllled. services, no 'serious discus-

( sians took place at the Chicago Conference, and no differences 

appea:red other than those 'minor ones related prtma.:rl.ly to the langu­

age used and which vere settled easily. Article 5 ot' the Convention, 

lIbich 'Mas a combiria.tion of Articles 6 and 7 of the United States 

draj't convention (24), readst 

• Ea.ch contracting "State agrees tha.t a1l aircra.ft of the 
other contracting States, being a.1rcraft not èngaged in 
schedllled internat1.ona.l air serv-ices shall have the tlght, 
subject to the observance o'f the tems of this Conven­
tion, to ma.ke flights '1nto or 10 transit lJ.on ... stop across 
its territory and to make stops for non-traffic purposes,­
without the necessity of otrta1n1ng prior perm1ssionJ 

and subject to the ~t of the State flom over to 
IleQ.111re la.nding. Ea.ch contracting State nevertheless 
Nserves the rlght, for reasons o'f safety of night, 
ta req~e aircraft des1r1ng to proceed CNer regions 
which are inaccessible or vithout adequate air naviga-

,tion 'facilit1es to 'follow prescrlbed routès, or to ob­
tain spec~ permission for such f11ghts. 

Stich aircraft, if engaged in the ca.rr1age of Passengers, 
cargo, or mail for remuneration or h1re on other :t;han 
schedl1led internat1.onal air services, sha.l1 also, subject 
to the provisions of Article 7. bave the privUege of 
tak1 n g on or d1scha.rg1ng passengers, cargo, or ma.1l, 
subject to the rlght of any State where such embarkation 
or discharge takes place to impose sucil regulations, 
cond1tl00s or l1111tatlons as It DaY c0Il81â.èr ~~.~ble •• 

INrEBPmATION OF ARTICLE3 5 AND 

6 OF THE CHICAGO CONVENTION 

(25) 

According to Article 6 of flle Chicago Convention, no scheduled 

international air servi~e ma.y be opera:ted over or 1nto the terri tory 

of a contracting S'ta te except vi th the speci~. penn1.ssion or other 
, - \ 
authoriza.t1on o'f the St.ate concemed and in a.ccordance w1 th the ter.ms . ....' \ 

( and conditions of thls pemss10n or authoriza.tion. '1'hu.8, States ,that 

wished to have schedlll.ed services bètveél their respect1ve terr1tories , 
, , 
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had. to and are st1ll.'having to resort to bUateral means, and, as 

~ 
a resul t, a worldwide system of bllateralism continued to develop (26). 

rema1n1ng the main instrument of regulating schedllled international , . 
air transport. 

( , 

Article 5 of the same Convention, which is concemed with the 

rights of non-schedl1led international air transport services, did not , , 

attra.ct so much attention at the Chicago Conference of 1944. instead 

the focus concentrated on the rights of scheduled. services which were 

regarded, at that time', the basic and important element in international 
, 

air transportation. However, in practiee, it bas sa saon become à 

contrrvers1al issue wi th respect ~o the kind and degree of the rights / 

~' -----i t conferred on contra.cting States in re~ non-scheduled 

internati~nal air transport services. In an attempt ta cl.ar1fy the 

situation the lCAO Council inatructed the Secreta.r1at -to analyze Article 

5 and suggest interpretation thereof. The Secretariat concluded, as te 

the second paxagraph whieh relates to the commercial non-scheduled 

air transport services, that: 

(1) The ward. "aIso" ind1cates that commercial noÎl­
scheduled services are intended to have the rlght . 
g1 ven by the firat pa.ragra.ph à.s well as the prl vlleges 
given by the second. That is to say they enjoy, by virtue 
of the t'irat. pa.ragra.ph, the following rights 1 

'a) Entry into and transit across a ter.ritory of 
any contra.cting State without a stoP) 

b) Entry into and tra.nsit·,across a terr1tory of 
any contracting State with a stop for non-traific purposes; 

Cl) Entry into a terri tory of any contracting State 
and a final stop there f.or non-traffic purposes. 
In add1 tion to those, and by virtue of the second para.­
graph, they enjoy the right of ta.kfng on or diseharging 
paasenger&, cargo or mail at a stop. (27) 

(2) l'he first -three r1ghts accorded by the f1rst para­
graph were to be enjoyed without the necessity of obtain-
1ng prior peJ:m1ssio';. In other words, there would be no 
need for prior negotiatlon other than notification neces­
sa.ry for air traffic control, customs, etc. Any requ1re­
ment for prior negotiatlons on the use of sPecific routes 
or land1 ng places would generally be in contravention of 
th1s clause. (28) 
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(3) It is assumed tba~ the enjoyment of the privlleges 
conta.1ned in the second paragraph, like the ell-joyment of . 
t,Oe-,right in the first one, would not be subject to 
prior permis&1on from the State concerned. However, the 
second paragraph of Article 5 does not expressly rule out 
the possibility of pr10~ permission being required with 
respect to these privlleges, and it is possible to hold 
that prior permission ~y be one of the "r egul.ations, 
conditions or 11m1tat[0 s" contemplated in the last 
sentence of the Articl. Neverlheless, the belief is 
that it was the inten 10n of those who drafted and adopted 
Article 5 that the~e vileges should be enjoyed wi thout 
the necessity of 0 prior permission. This 1 convic-
tion ls based on th following argumenta . 

"i) The close/~elation between the two paragraphs 
of Article 5 sugg~sts tha. t the same type of f'reedom of 
operation ia envj,csaged in each, any differences being 
carefully specif1ed. If the second pa.z:agra.ph had intended 
to differ from the firet in so important an issue as 
prior permission it is felt this would have been spelt out. 

'11) The obtaining of prior perDdssion 1s the condi­
tion laid down in Article 6 for scneduled services. 
There would be 11 ttle point in dist1nguish1ng between 
scheQuled and non-scheduled services if permission is te 
be requ1red for, the copunercia1 operations of the latter 
as well as the former. 
~ ) i i11 If it, had been envisaged that prior permis-
sion wou1d have to be obtained for each exercise of this 
privllege, it would have been unnecessary to spell out 
the, reservations relating to cabotage or to regulat'ions, 
conditions and limitations. Such reservations suggest 
precautions which States felt they might need;to tue 
~ainst the ablse of f'ree operation of non-scp~ed 
a.1rcraf • t t~t hav~ to obtain Pri, pet'misslon 
for f1ight nee suc precautions. 

1) A privllege to ometh1ng that would in gen-
era! subject to prior parmi on in each instance 
would sca.1:cely worth formal.· stat nt, in an Inte;rna.~-:: 

,tional onvention. On the other band, situation where 
tes r.equ1red prior permission and 0 er did not, 

would seriously inequitable. TIle Secreta.:r1.at....be11eves 
that Art cIe 5 was adopted in arder to avo1d these dif­
ficu1tie ." (29) 

Two more firet, the word "p;rôbi bi-
1 -

t\9ns" in the ,0 ~ American text was amended to "limitations". 

This having bee so, Daniel Goedhu1.s pointed out, ."obviously ~ order 

to prevent aState ffom ma.Id.ng the right of free tra.ffic for this 
.... . . 

type of p.1ght 1llusory by enaeting a comp1ete proh1.b1tion." (30) 

Thua, a proposa.! by Panama. to reintroduce the term "proh1:b1.tions" 

l 

i 
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lBS rejected (31). 

Second, the provision that each contracting State reserves--. the 

right for reasons of flight safety to require a.1rclaft desiring to 

proceed aver regions wh1ch are ~ceseible or without adequate air 

navigation facllities to follow prescribed routes or to obtain special 

permission for such flights, which was added to the first paragraph 

of Article 5, was "tlle con~ tion which drafters stipulated on the 

general prlnciple of the right to fiy without prior permis,sion. Il OZ) 
~ 

It was "an exception whict. was deemed necessary for reasons of safety 

in air navigation. Il (33) 

However, IOAO Secretariat was aware that the majorlty of contr-

acting States do not accept its interpretation that, generally, prier 

permission is not needed for commercial non-scheduled international 
.J 

air transport services (34). 

This interpretation conta.1ned in IOAD Doc. 6894, AT/694 (26/ 

8/49) lBS c1.rcu1ated in September, 1949, in order that contracting 

States provide comments th~reon (.J5). Comments of contracting States 

were reviewed. by the Air Transport Comm.1 tte$ ... h1ch a.ccordingly gave 

instructions to the Secretariat to < prepare a new dra.ft -of i te previous 

interpretation ,(~)... lOAO Secretariat, in a latter re~t, had to 

rea.djust its interpretation to the effect that the right of the State 

to impose "regul.at1ons, conditions, or limitations" is unquaJ.ified, 

and the State concerned may req$e prior permission for all or some 

of commercial non-scheduled. fiights (37). 

On the 1:asis of the foregoing proPQsa.ls and etudies the IOAO 
\ .\ . 

Council preeented., in 1952, to the contracting States its analysis of 
. , ) . 

( the rights conf'e~ed. br Article 5 (38). This a.na.lys1s, which was for 

, . 

I! __ - _____ _ 

1 • 

1 

1 
j 
1 
1 
! 



( 

-
1 

l · 

the guldance of contra.cting States in their appllcation of the pra-
o , ., 

vlsions of Article .5 (39), concluded as to commercial non-scheduled 

internatlonal air transport services thatl 

(a) they have the rlght to enter, fiy over and stop for 
non-traiflc purposes without the necessity of obta1n1ng 
prior permission and not subject to the "regulatlonB, 
conditlons, or 11mitatlonstt stlpu1ated for in -the second 
paragraph; , 

. (b) they have the privl1ege, w1th certain qualifications, 0 
of taId.ng on or discharging passengers, cargo, or mail 
at a stop; 
(c) the right of the State to impose "regulations, 
conditlons, or l1m1tatlons" includes the right to require 
its special permission for the operatlon of tak1ng on 
or discharging passengers, cargo, or mail in lts terri­
tory or for any speclfled category of such operatlonsl 
(d) the right of the State mentloned in (c) above 
is unqualifled. How:ever, it should be understood that 
this right would not be exercised in such a way as to 
render the operatlon of thls important form of air trans­
port impossible or non-effective (40). Reading the 
two- statements containèd in (c) and (d) afxNe together 
the Counc1l ltself admitted their unclarity with respect 
to their meaning (41). 

No matter how sound a6d logical the lCAO Secretariat interpre­

tatlon that there ls no need for prior pertn1sslon w1th respect to 

commercial no~-scheduled f11ght, contained in lCAO Doc. 6894, may 

be (42), the lCAO Councll preva1led, and most States recl~ire prior 

permission for the perfar.mance of virtually al1 internatlonal charter 

f11ghts rendering the second paragraph of Artlcle 5 almost inoper­

atlve (43). Thus, in pra.ctice" the effectlveness of this Article " 

is almost limited to a MUltilateral exchange of the firet two free-

d~~ of the"8,1r for non-scheduled international air transport servic~s <li4). 

In conclu~ion, apart tram the first two freedoms granted to com­

mercial non-sch~ed internatlonal air transport servlces according 
o , 

to Article 5, it seems, generally, that there la no real difference 

in substance between the provlslons of Articles 5 and 6, the only 
\ 

diVerg~~Ce being in tom and procedure (45). That is to say 1 ' 
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MB,y virtue of Article 6, scheduled air services need a 

special authoriza.tion by any of the fore1grt governments 
involved. 

B,y virtue of Article 5 J non-scheduled serv1ces may be 
excluded or restricted at the disèret10n of any of the 
fdre1gn governments, 'involved. ' 

In other words 1 wi thout an express governmental yes~­
fore1gÏLcaXr1er cannot operate a scheduled serv1ee; 
wi thout an express governmental no, a fore1gn earri,er 
1s ent1tled to operate a non-scheduled service." (46) 

DEfINITION OF INTERNATIONAL SCHEOOLED 

AIR TRANSPORT SERVICES ' 
", 

J 

It was realized that the clarification of Article S would not 

be suff1c1ent without, firet, def~ the serv1ces wh1ch faU under 
, 

th1s Article and others ~1ng under !rt1'cle 6. Thus, cons1der~ 

that the Chicago Convention does not define tl',le terme "scheduled" 

.35 

and "non-scheduled" services which d.etermine the scope of eaoh Art1cle's 
~ 

app11cab1l1ty, ICAO~Assembly held that ma.k1ng d1stinctj"ons between 

scheduled and non-scheduled services 1s a prerequisite to the ~lar1ty 
b 

of Article S (47), and instructed the Co:mcU to prepare a' defin1t10n 

to that end (48).' Acting on those instructions, the Councll prepared 

.and circulated, for the guidance of contract1pg States, the following 

defin1t1on of scheduied internatlonal air servicel ' 

MA scheduled internatlQna1 air servlce 18 a series of 
flights that possesses all the following characterist1csi 

(a) it passes through the airspace ov~r the terr1-
tory of more than one StateJ . . 

(b) 1t ls performed by airerait for the transport 
o~ passengers, mail, or cargo for reJl11lllerat1on, in sueh 
a·''DWmer that each fllght la open to use by members of 
the publier' , 

(c)' 1t ls operated, so as to serve traff1c between 
the same two or more points,. either. 
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( 
i) accord1ng to a published time-table, or 
11) with f1ights so regular;pr traquent that ther 
consti tute a recogn.1za.bly sy~~ema.tic series." (49) , 

'l'his definition w~ a.ccompa.n1_ed:J notes on its application. 

• 
36 

The first ane emphasized that t~e main elements of the def1nition are 

cumulat1ve-in their effect, and if any one of the characteristics 

(a), (b), or~Y1~~lng,- -the serles of fl1ghts must be classi­

fied as non-scheduled (50). 

However, contracting Statès ware completely iree to make use of 

this def1n1tion or to take and implement their own polieies and ~ee1~ 
..--

sions concerning th1s matter s1nce the def1n1t1on and its accompanying 
1 

notes did not have the legal status of standard or recommended prac-

t1ces (51). 
') 

Neverthel~s, at the end of 1952, the Netherlands declared 1ts 

intention o~ using the def1n1 tion in 1 ts own praetice (52), and 111 

1955 1t was obeerved thllt this def1n1t1an, although not universally 

" accepted, wa.s widely used b,y governments for reference in quest10ns 

re1ating to the regulation of non-scheduled air serv1ces (53). This'· 
'"\ 

may not be the case as non-scheduled services d.eve1oped and, conse-
- -II 

quently, new questions have arisent as will be explored in the fol .. 

lowing chapters. 

- , 
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The Development and Typ~s of International 
Non-Scheduled Air Transport Servièes 
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THE INCREASING IMPORTANCE OF NON­
SCHEDJLED SERVICES / 

Scheduled services constituted the major elem,nt of international 

air transport throughout the period between the jo-'o World Wars~' and, 
! 

as a result, PariS, Convention of 19:9, the _It-Ameri~an convent~on 

of ~d of 1926, and Havana Convention 0L~~~~ dealt ma.1rily, 

among other things, wi th international s~e~uled services (1). How-
/ 

here and there for the ~sportat10 of great sums of money and ~id 
ever, along the scheduled serviceSisom special flights took place 

and instances of aff1irl.ty groups e ering aireraft for ''travel to 

s,?me points were reported (2). But sinee the governmenta.l poJ,.icies 
, 

directed towards the subsid.1zation and promotion of scheduled services, CO 

',the non-~ched.uled services operated a;t high oost and-due to the lack 

of subsidy-~à. to charge higher rates (3) g the thing which made their 
... 

use limited to some sectoDS and individuals who could afford that, 11ke 
~~. . -

newspa~~ind press agencies (4). 

~ the firet decade following the end of World War 'II the 
1 -

international marketplace of air transportation had not,changed 

that muc~, and in 1944 the provisions of Articles 5 and 6 of the 
~, 

Chioago' Convention ref.Leç~ed the importance of schedule.d, ... services ~d 
~ 

the rela~ively non-importance of non-scheduled services in the minds 

of thoée w:ho framed the Convention (5); whereby the latter ~t~gory 

were grabted, compara ti vely, more li beral rights (6) J wherea.s 

scheduled services proh1 b1 ted complet~ly except ~ th the special 

authoriution of the State concerned "and in a.ceordance with the terms 
~. 

and oonditions thereof (7). 

However, i t was not untU the mid-1960' s that non-scheduled 

air transp~rt services have become a major element in international 
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air transportation (8), and by 1971 the estimated international non-

( 1 scheduled passenger traffic abare, which constitutes the major part 

! 

/ 
/ 

of a.p non-sChed1d traffic, reached 32 p~r cent of the total inter-, 

nati~na1 passenger traff1c (9). Though international non-schèduled 

passenger traffic's growing rate fluctuated conslderably ove~ the 
, < 

years 1972 through 1979, its percentage share of the total passep-
'""~ 

ger traffic ~Pt declining from the abovementioned rate down to 18.9 

per cent in 1979 (10). This trend may be explained, in part, by the 

1 fact that many new promotional fare structures introduced on sche­
~ .. 
1 dulad âervices generating new trafflc and diverting some of the non-

, scheduled traffie. 

Two major factors contrl blted ta developing the importance of 

non-scheduled servicesJ first, the growth in the disposable income 

which led to the growing market of personal, as opposed to the busi-

/ ness travel marke~ upon which soheduled services mainly relied, whose 

primary consideration to a ~arge extent was the cost of air transpor­

tation w~th le~s emphasis on the characteristics of scheduled ser­

vie es like fr*ency, flexi bili ty, and on -demand availa bili ty ,( 11) • 

N6n-scheduled services have generally been able to serve this new 

market in a more viable and economical manner than scheduled. Second, 
~~ 

-there has beenirnteraction between to~sm and non-seheduled a1~ 

transport services. Sinee non-seheduled services had been able ta 

provide rates lower than could economically be prov1ded b.Y seheduled 

service&, consequently, they have been instrumental in the develop-
1} 

ment of the international mass touriam which has assuméd economically 

and socially considerable importance for a large number of developed 

( and developing countries (12). On the other hand" great pressure was 
,. 

put on governments by various groups of the trave;L and tourism ' - ~ 
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û Cl 

1Dduàtry, ta introduce new types of non-scbedlilec\ services and relax 

( thek" regula.tions (13). 

" 

" ret non-scbedllled services bave net reacbed the same level of 

d.eY'elopment aJ.l avBr the world. Indllstrl.a.lized countnes still gen­

era."le ~ receive most of the tmf:fic, axm Western ~e w11;h the 

North' A"tlantic ragions consti tute the 1argest and most Uportant 
Ir ~ 

international non-sched11led. air transport markets (14). 

'1 
TIPE5 OF INTERNATIONAL NON-SCHEllJLED 

AIR TBABSPORT SERVICES, 

, 
F:tve c types pi international non-schedllled air transport 

services ha; e developed. aver the years. Theae are 1 firstly, ~e 
, Q 

, ' 1 i 

ent1ty or own-use charters; secendly, iroup (af'flnity and non-aff1n1ty) 

cbart 1 th1rdlYJ incluS1ve tour charters; fOLtrt.!ùy, spec1a.l1zed .. 
c ; and, ~, the emerg1ng publ1c charter. 

1 

s,ke EDtity or Own-~se Charters 
~ , 

The IAT4 ~t1c COnference, convened in Bermuda in Navember 

of 1948, ~ed proposals relating to charter se1"'V1ces wh1ch were 
. -

. iasued-à8 Resolllt10n 045 Charters in April of 1949 (15). Vhlle Ws 

Besolution had been based on the charter cOncepts and pra.ct1ces in 

existence at that time (16).'1 t stll.1 1nfiuenced varlous governments 

to 1neorporâ.t.e -1 provisions thereof into their national regula.tions, 

aDd., consequently. 1 "ts
l 
applicat1on' atretcbed pract.j,cal.ly to caver other 

cba.rterS perf'or.med by non IATA carriers (17) 4 c 
, 

TIro ~t pr1nc1ples were e1stabl.1shed b.r !ATA ResOlut1~5. 

~, ,the pl.ane-load c$lCept, tha"t ls to say the carrier may perl' 
" 1 • - ,. 1 

a.1r transportation by cba.rter1Dg the entire capa.c1.ty Qt an a.1rcraft • 
. \ 

\ 

, 
! 
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, , 

,?ecQnd, the no-resale rule wh1ch JIleans aU charter ~ements should 

( cbntain a stipulation t.bat the party to -1fh0Jll such entire capacity wa.s 

sold would not reseli or offer to reseli 1t ta the general. public and, 
- 1 

( 

tberefore, be Used for o~-use or affini ty group (18). 

Howsver, own-use charters ma::! be defined as; 

• charter t;l1ghts in lfbich the· ent1re capaci ty of the 
a.1rcra.ft is hired by a B~e person (ind1v1duaJ., fil:m, 
corporation or institution) 1 ~ .-

(1) fpr the carrlage of Ms or 1ts staff provided 
tbat DO part of such capacity 1s sold; or 

(2) where the h1rer 1s other than a travel organ1zerj 
for the parriage o~ persons associated vith the hirer 
for purposes other tban tbose spec1fied in (1), pro-
vld.ed he does not whoU}" or partl,., ~tly or -ind1réctly, 
pass on the charter price to the passengers ca.rried 
under the charter a.greeaent. Ii .( 19) , 

As 'ICAO Secretariat DOtlced. ~ ~its stutÏy (20), nat10nal regula-

tic;ms gaverning own-use charters tend to be mœre unti"orm t.han ttiose 

coverlng oth~ ty'pes (21). 

G:roup Charters (Aff1n1ty and NQn~ff1n1ty) 

Aff1.n1 ty group charter is œsed largely on th!,! rules and concepts 

established by IAU Reso~ut1on 045 d1scussed above (22). \, The basic 

pr1nciples govern1ng th:is type may be summa.r1zed as ~ollows 1 

(1) The group must have aima, objectives, and principal. 
purposes ether tban travel.. 0 ' 

(2) Su,fficient af:fin1ty DlUSt~ex:1st prior to the app~lca­
tian for charter transportation (23). ' 
(3) The membersh1.p of the group may not exceed a pre­
sert bed limi t, e. g ., ;0,000 persona. 
(4) The coat of tHe travel must be pro-rated equally 
among passengers. ' 
(5) The ent1re, capacity of the a.1rcraft must be char­
tered. If:acre than one charterer ls 1nv~lved (split. 
c.Qarters), the .'n11R1U11 siZe of the group may be prescr1-
bed, e.g., 40 passengers, and soma limitation may be 
placed upon the number' ~ groups that .. y be carr1~ (24). 
(6) Hin1." size lllI1t may be prescri bed far tl).e ~p, 
e.e;., 40 members. 
(7) No part of the capaci t,. of the a.1rcraft chartered 
Day be reso~d outs1de. the association or to persona otber 
tba.n its JIeJlbers._ 
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In add1 tion, some oth.- deta1led rules and certain restrictions 

may be imposed by States through their national regulations a.n<1., in 

some cases, regional mult1lateral or bilateral arrangements (25). 
1 

T'Wo problems were the reasons for shifting to non-aff1n1ty 

charters on the North Atlantic market, first, it beca.me, owing to 

the volume of traffic moving on this type ,of charter, almost impos­

sible to eff'ectively enforce the regulations in a number of StatesJ 
, -

and, second, it wa.e largely realized that affintiy group concept wa.s 
/ 

inherently discr1m1natory (26). 

mAC Kember States, Canada, and the United States, 1n tripartite 

negotiations on transatlantic air charter services, m~t 1n 1971 and 

1972 and signed the Declaration of Agreed Principles at ottawa on 

October 19, 1972. Accord1ng to this Declaration, a new type of plane­

~load charter operations introduced on North Atlantlc markets as of 

April 1, 19'73 ~th vin toMaxd. replacing aff1n1ty concept as the prl-
, 

mary regulatory r~e. as Of December 31st, 1973 (27). '!he 

new type of air charter wh1ch t.emed advance book1ng charters (Ares) 

in Canada. and a number of ne Member States and travel group charters . 
(TGCa) br the United States (28), waa 1:ased on the following œsic 

rul.ea. 

(1) The whole capacity of the a.1rcra.ft is hired by one 
or more charterers. 
(2) Pas8e~ should book at least the prescr1bed Ume 
in advance (29). However, transfere froDl the lIÜt1ng 
li st to the main list may be allowed w1 th1n a prescr1 bed 
percentage l1m1t, e.g •• 15 to 20 percent. 
(3) A preser1bed minimum size for each group (JO). 
(4) Prescr1bed m'u'mum duration of the ::Journey :t'rom 
departure on the outwa.rd portion to arriva! on the 1nward 
portion (3i). 

However, the rulea regulating thia type of charter are not qui te 

uniform. 'lhus, 11n11 ke the 'United States 'roC, the liJlAC Member States Am 

18 not &ubJect to caucellation 45 days prior to depa.rture if there are 
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insufficient pa.f!sengers (32)" and TGC rules were bLsed on a pro rata 

system and the Am rules lBSed on a f'ixed priee (33). As a result, 

in September, 19'76, the United States CAB approved advance ~old.ng 

charters (AIDs) as a ~ove towards the harmonization of the rules gov-
l , 

erning this type of charter adopted 'by EnAC Member States and Canatia. (34). 

The CAB rules lIere more liberal tban those of the EX!AC, e.g., i1< reduced 

the minimum dnration for advance booIdng and aUowed charter organ­
\ 

izers to find substitutes, with1n limited percentages, for ABJ pass-

engers who cancel their participation af'ter the advance purchase date 

!rom the geheral public (35). 

The l:asic difference between the af'fini ty group charters' and the 
- " 

new type'of group charters lies in the fact that the latter did 

away ld. th the requirement of prior affini t! among the members of the 

group (J6). However, the phasing out of affinity group charters bas 

not received the same amount of consideration in the rest of the world 

'Mhere i'b continues in existence (37). 

Inclusive Tour Cha.t"ters , 

The Mul tilatera.l Agreement' on Commercial. Rights of Non-Schedl1led 

Air Services in Europe concluded at Paris on April 30, 19.56, stipulated 

that the Contra.cting StateS" agree to admit freely to their respective 

territories for the purpose of ta.k1ng on or discharging tra.ffic, 

without the imposition of the regu1ations, conditions or limitations 

provided for in the seoond pa.ragra.ph of Article 5 of -u,e Chicago Con­

vention of 1944, the a.1rcra.f't engaged in certain types specified 

the Agreement (-38). However, inclusive tour charters (ITes 

menti.oned in the agreement, blt they beneflted, 

" treatment accorded to the transport ~ pas batween raglons. which 
1 

bad no reaâonably direct connection by schedllled air servie s (39). 'l'h1s 

Î 
l 
1 

1 . 
1 

1 



47 

c~tance in addition to the des1re of some States to help develop 

( their tourlsm industries contrl1:uted t~ the growing importance .of inclu­

sive tour charters on intra.-Em-opean routes (40), which led European 

Civil Aviation Conference to take further measures to define and re~­

late th1s type of charter. 

( 

, 

ITCs may ba de~ined as foliowsl 

n Inclusive tour charter flights in wh1ch the enUre cap­
aci ty of the aircraft is chartered by' one or more tour 
organizers for the transport of passengers wh~­
chased an inclusive tour c~aing a r~ or clXcle 
trip performed in whole or in part by' air, organizeq, by 
a tour orga.n1zer and offered to the public at a compre­
hensive published price includ1ng, basides air transport, 
a.ccomodation, for the dllra.t'ion of the trip, surface 
transport and where appropr1a.te, other amenit1es. An 

. inclusive tour ia normally pa.1d for bafora departure, ls 
for a pre-determined per10d and ls to ~ announced destin-

. ation or destinations." (41). . ' 
" 

In 1974, &:AC, in 1ts recommendation of hamonization of con­

.d1t1ons concern1ng North Atlantic inclusive tour charters, (42)", stipu-
J 

lated that the durat10n of stay at the destination or destinations 
. - . 
wotiâ not be less than six n1.ghts; ITC groups who travel together on 

the outward and inward portions of the ~rip must not be lese than 40 

passengers r 1tn cas~ of force majeur, up to fi ve par cent of the group 

may ba returned by different fl.1ghts; and the publici~y for an in~lu­

sive tour should indicate the comprehensive price per passenger, the 

.~rrl.ce. offezed. _. the ~ .. or Dame. of the air carrier or ca;Âers 
operating the flight (4J). Most of those stipulat10ns have been rei t-

erated in the Annex to the Memorandum of Understanding between Civil 

, Aviation Authon ties -of mAC Member States on North Atlantic Charters (44).' 

In the- United States there were some restrictions imposed on I1'O. 

For example.~its duration must not pa less than seven days; it must 

include three overn1ght steps at leas~ fifty miles apart. and the total 

priee must not be less Ilthan 110 per cent of the lowest scheduled. 
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airline fare (4,5). In, 1915, the CAB adopted on~t stop, inclusive t~ 

charter (OTC) which unllke the ITe required only one stopover instead. 

of three. As for transatlantic travel, OTe required a minimum dura­

tion 'of only seven daya and prepayment only thirty daya lbefore 

departure (46). However, whUe the inclusive ,tour charter bas become 

t " the dominant for.m of charter travel wi thin Europe and the Medi terra.nean 

, region (4?), i t met, generally, wi th limi ted success between Europe and 

North America (48). 

Specialized Charters 

Specialized charters are, gene~y, designed to meet more limi­

ted and specialized requirements. The Most common types of such chaX­
i 

tere arel 1 

,~' 

( 1) Student or study çoup charters, which may be defined 
as flights sponsored by recognized institutions or studenté' 
associations, in whlch the entiri capacity of an aircraft 
ls hired for the car.riage of passengers who are full-
time students, scholars, past etudents, or scholars who 
have completed a full-time course in the calendar ysar 
dur1.ng which the flight or flights take place. Group 
leaders, spouses and dependent children of such partici­
pants may be included in the group (49). Those charters 
a:re authorized by a large number of States (50) and more " 
deta.1led candi tions and requirements are prescrl/,bed (.51). 
(2) Speçial sVent charters "10 which the entire\lcapacity 
of the a.1.rcra.f't is chartered for a round trip by ~one (br 
more groups of passengers aU attending or partlcipating 
in, the same special avent of a rellgious, sport~, cul­
tural, social, professional or other nature." (,52) Theae 
charters may not, generally, be operated ,if it la possible 
for the passengers to travel under advance booIdng charter 
condi. tions. Further detailed rules are prescri bed for 
el1g1b1lity for these charters (.53). 
(3) Ali-cargo charterS which are generally govemed by 
the regulations applicable to single enti ty or own-use 
oharters must note the few States that have regulations 
applicable only to aU-cargo fiights as distinct !rom 
passenger flights. Many EX!AC Member Stat,es conslder this type 
of charter as being fully liberalized as a result of the ' 
European Multi'lateral Agreement. States' pra.ctices vary 
largely as to some requireme~ts and conditions concerning 
the el1g1b1l1ty for all:-cargo cha.tters (,54). 
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Public Charters 

The United States Civil Aeronautics Board. (C .A.B.) adopted, as , 
of August 14, 1978, the public charter rules' (.5.5), according to whlch 

a publie charter is a one-way or round-trip charter baing performed 

by one or more direct air ca.rr1e.rs, arranged and sponsored by a., charter 

operator, an~ meets the fo11owing re~u1rements, 
. . 

(1) The ·charter be arranged and sold by a. charter oper­
a.tor as an independent principal with respect to the air 
transportation included in the charter and not as an agent 
for a direct air carrier. Such a charter ma.y, blt not 
necessaxily, inc1ude ground accomodations and services • 
. (2) The charter contract must be for not less than 20 
seats. 
(3) The departing fiight and returning night of a round­
trip charter need not be performed by the same direct 
carrier. 
( 4) Passengers transported on a pu bllc charter filght 
should cons1st solely of charter partlcipants. However, 
the unused space May be utilized by the charter operat9r 
for the transportation, on a iree or reduced œsis, of 
such charter operator's employees, directora, officers, 
and their parents and immedia te families. 
(5) The charter operator must not a.ccept any participant' s 
pâyment for the round-trip unless the part,1cular return 
flight baS baen specifled by such participant. 

• (6) Substitut es May be arranged for charter :Participants 
at any time· prec~ departure. 

Theae rules have el1m1na.ted th~ advance-purcha.se period and the 

minimum group-size requ1rements with respect to passengera partlci-
'!l' 

pating in the charter and perm1tted the one-way charters (56). " 
~ 

It rema.ins to be seen to wha.t extent thls new concept of charter 

services will be ac"cepted by other States. However, it seems that the 

United States Is prepared to stand firm on the princlple that charter 

services ahould be govemed by the national rules of the country in 

1dü.ch charter traff1c orlg1nates. This prlnclple, which has become 

to be Imown as the country of or1g1n rul.e, ls the. main tool the United 

• 
States uses, through Ite b11ateral negot1ations with other States, in 

try1.ng to ef'f'ectuate i ts policy w1 th respect to 11 beral1za.tlon of 
Jo 

international charter services C.5'7). 
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otber Related Charter ConcePts 

In a.d.d1 tian ta taxi charter fiights which are 11mi ted to the using 

of sma.J."l aircrait in some areas ~d charter fllghts performed' for the ., 
transp,ortation of mil1 tary personnel and equipment especially in the 

United States, there are some other concepts that may be authorized by , 

some States unilateraJ.1y or b11atera11y according to their natlonal 

policies, regulations, and interests. These concepts, briefly, include 1 

(1) Part-charter which means that some seats on a sche-
duled service be blocked off as a whole by the airline 1 

concerned under a charter contract wi th a ch.a.rterer who will 
sell them on a per seat basis to charterwarthy passengers. ~ 
Generally, many of the charter worthiness rules applied 
to plane-loM charters' are a'pp11ed to part-charter groups. 
Usually a t1m1t ls imposed on the number of seats or on 
the share of the capacltyavallable on board an aircraft 
for part-charter pas~engers. lATA Resolutions, particu­
larly 079, 084, 08.5, and 086 laid down many of the rules 
applicable to part-charter and in situations 1nvolving a 
country with no IATA-memœr airline government orders have 
been invoked to enable the operations to take place. 
As to the priee per seat, in some Clases i t is speclfied 
at a minimum 'level o~';a:s a proportion of some economy 
fare, and in other Cases it is not regulated at all. (,58) 
(Z) Spll t-charter which means the right of more than one 
chart~ entity to share or split the capacity of a 
chartered airerait, as opposed to the concept of a plane­
load. charter. A IIl1n1mum l1m1 t may be imposed on the num­
ber of seats each charterer May contract for and a. ma.x:iInum 
11m1t may be imposed on the number of groups that may 
be carried on the same flight. (59 ) 
(:3) Com1ngling which means the carri88e of more than one 
type of charter 'on a split charter flight, for ex.a.mple, the 
carriage of groups travelling und.er advanced booking charters, 
inclusive tour charterS and student charters. (60) 
( 4) Intem1ngling means that split charter groups which 
have flown together on the outward. leg of a joumey can 
return at a different date on a. differènt a1rcraft. (61) 
(5) Mixed cha.rt~ means that the cost of a. charter oper,:" 
at10n 1s borne partIy by the charterer and partly br the 
participants as opposed to a single entity and a pro rata 
charter. ( 62) , 
( 6) Finally. i t may be ~ppropr1ate to n0te that a wet 
lease (an airerait lease 'n th crew) is rega.rded, under 

1 

the United Sta,tes regula.t1ons as a charter or series of 
charters of an airoraft and not as a true lease. ( 6;) 

) 
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Institute of Air and Spaoe Law, McGUl University, 1978), pp. )0-32. 

(26) ICAO Secretariat, op. cit., note 5 abov~. p. 9; H.A. 
Wassenbergh, fublitf International Air Transyortauon Law in a 'New 
llm , (nuwer-Deventer-The Netherlands, 1976 , p. 61../ 

(27) Declaration of Agreed Principles, Elaborated at the Third 
International Meeting on Transatlantic Air Charter Services (TACS/)) 
Held in otta'lf8., Canada, !rom October 1'7 to 19, 1972, Between Repre­
sentatives of Ca.nada, mAC and the United States, para. 1. 

, 
(28) ICAO Secretariat, op. eit., note 5'above, p. 10. 

(29) This a.dvanced the was generally 60 days and in the United 
Ste. tes i t was reduced to 45 days then to 15 da.ys. See l. or example 1 

Andreas F. Lowenfeld and Allan I. Mendelsohn, "Economies, Poli tics 
and LaWI Recent Developments in the World of International Air 
Charters", Journal of Air Law and Commerce, Vol. 44, 1979, p. 479. 
pp'. 483-484. i \ 

(30) For Example 40 passengers' which was reduced later on in 
the United States to 20 passengers. See ibid., p. 484. 

(31) For example 14 days durlng the peak season and 10 days 
d.1lr1:ng other periode. In 'the United States, this requirement was 
reduced to 7 days, (ibid., p. 483). 

(32) 

(33) 
66-67. 

(J4) 

(35) 

ICAO Secretariat, op. cit., note. 5 abovè, p. 10. 

Ibid.; H.A. Wassenbergh,' op. ctt., note 26 abeve, pp. 

ICAO ·Secreta:rl.at, op. cit •• note 5 above, p. 10. 

Ibid., pp. 10-11. 
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(J6) Cf. H.A. Wassenbergh, op. cit., noté 26 above, p. 66 
where he saw that the new type contained affinity, the difference 
l1~a in that the new af'f1ni ty is "the willingness of passengers to 
commit themselves to specifie travel ar.rangement at least three months 
in advance and ta accomodate their travel arrangements so as to 
travel togethar with·others." lie, f'urther, expJ.ained (in note 19 
on the sarne page) that the AB:: "crlterlon relates to a decision of ' 
the passenger as to his travel arrangements, while 'the prior-aff1n1ty' 
crlterion relates to a decision of the passengers, which was made 
completely without regard to air travel (non-travel related aff1n1ty)." 

l 
(J7) See for example ICAO Secretariat,' op. cit., note 5 above, 

p. 10. For further detalls on non-affinity group charters seel 
ICAO Secre~at, op. cit., note 5 above, pp. 10-111 Declaration of 
Agreed Principles on '1'ransatlantic Air Charter Services, op. cit., 
note 27 above, ECAC Recommendation ECAC/INT. S/5 (sP)- Rec. (1972) 
on Introduction of a New Category of Non-Scheduled Operations on the 
North Atlantic to be known as "Advance Booking Charter", Annex ta 
Mèmorandum of Understanding between Civil Aviation Authorities of 
ECAC Member States on North Atlantic Charter, op. ôit., note 19 
above, para. II, H.A. Wassenbergh, op. cit., note 26 above, pp. 
61-74, Baudouin M.A.J.B. van den Assum, op. cit., note 16 above, 
pp. 147-166, Irene Ai-yun Liang, op. cit., note 25 above, pp. J2-35 • 

(38) Multilateral Agreement on Commercial Rights of Non-Sche­
duled Air Services in Europe, signed At Paris on April JO, 1956, 
Article 2. 

(39) lCAO Secretariat, op. cit., note 5 above, p. 5. 

(40) Ibid. 
(41) ECAC Recommendation ECAC/4-J (1961) as arnended b.Y INT. 

S/2-6 (1969) and by INT •. S/10-2 (1978) on Classification and defini-' 
tion of the v~iaus categories of non-scheduled operations, para. 8. 
It is 1,ntereating to note that the e~Valent to this type may be 
off~red on scheduled services as grau inclusive tours (GITs) or 
within Europe as ~ndiv1dual inclusive tours (ITXs) defined by IATA 
Resolution and are applicable only w1 in Traffic Conference 2 
(Europe-Mediterranean). However, ne1t er GIT, sometimes known as 
b.ùk inclusive tour (BIT), not ITX are considered as non:"scheduled 
services. Seel ICAO Secretariat, op. cit., note 5 above, )P. 11, 
IA~ Resolution No. 080. 

(42) FJJAC/INT. S/7-4 (1974). 

(43) Ibid. 
(44) Op. oit., note 19 above, para.. 4. ,_. 

(45) lCAO Secretariat, op. oit., note 5 above, p. 11. 
'(46) See, a.g., Andreas F"Low~nfeld and,Allan I.I Mendelsohn, 

op: c1t •• note 29 above, pp. 482-483. 
/ (47)' lCAO Secretariat, op .. cit., ote 5 above, p. 11. 

(48) Ibid., p. 12. For more de la on inclus1.ve-tour . ..char- , 
tars seel Ibid •• pp. 5r 11-12r H.A. Wa senbergh, op. cit., note 26 
above, pp. 74-81r BaudOUin M.A.J .B. van en Assum, op. cit., note 16 
above, pp. 167-187. Irene Ai-yun Liang, p. oit., note 25 above, 
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pp. 35-11. Ramash V. Banadive, I~clusive Tours in International Air 

, Transport, (Unpublished '!besis, Institute of Air and Space Law, McGill 
University, 1968). Jaap Kamp, Air :Chàrter Re ation. A Le, . 
Economic, and Con8WIer Stud;y, Praeger Publishers, N. Y., U.S.A., 
1976), pp • .50-56. , 

(49) ECAC Recommendation on Classification and Definition of 
Various Categories of Non-scheduled Operations, op. cit., note 41 
a bove, para. • 5. 

(50) , ICAO Secretariat, op. cit., note 5 aboYa, p. 12. 

(51) Sea, e.g., ECAC Recommendation on Non-scheduled Operatlons­
Categorization, mAC/4-3 (9161) as amended by INT. S/2-6 (1969), 
Clause 7. 

(52) ECAC Recommandation on Classification and Definition of 
the Varlous Categories of Non-schedu1ed'Operations, op. cit., note 
41 aboYa, para. 1. 

(53) See, e.g., ECAC Recommendation on Introduction on Routes, 
Where Advance Booking Charters Are Operated of an Additional Cate-
gory of Non-scheduled Operations to be Imown as "Special Event Charters", 
ECAC/8-) (1973), Annex to Memorandum of'Underst&nding between Civil 
Aviation Authorities of !CAC Member States on North Atlantic charters, 
op. cit., note 19, para. ); ICAO Sec;etariat, op. cit., note 5 above, 
p. 12, K. Veenstra, "Spec1al Event ,Charter Flights and Schedulad Air 
Senice. Some Problems of Interpretation", Air Law, Vol. 1, No. 5 
(1976), p. 294. pp. 295-297. ' 

,(54) ICAO, Secretariat, op. cit., note 5 abave, ,p. 1). 

(55) See United States Federal Re ster, Vol. 43 (August 18, 
1978), p. :3 et. s~. ese es were codified in Code of Fed-
eral Re&ula.tions (cm), T1t1e 14, Part )80', and were amended lliany 
tues. 

(56) Fôr -more 'deta1ls sees "Code of Federal Regulations (CFR) , 
Title 14 (Revis1on of January 1, 1980), Part 380, Andreas F. Lowenfeld 
and Allan 1 Mende1sohn, -op. cit., note 29 abave, pp. 484-488, 489. 

Though this new pu bl1c charter vas proposed to replace severa! 
d1fferent charter forms, c~rs conducted br educationa.l 1nstitutions 
and charters for special evert~s were retain~ and subjected, to a 
large extent, to the new PUbli'3, charter rues. See i~d. ' 

(57) See, e.g., Andreas F~ Lowenfeld and Allan I. Mende1sohn, 
op. cit., note 29 above, pp. 488-493. 

(58) For more information and detalls seel ICAO Secretariat, 
"Report on the Th1rd Meeting of Fares and Rates Panel," Working Paper 
presented to the Panel of Experts on Regulation of Air Transport 
SerY'ices" (Second Meeting, Kontreal, April 2-12, 1979), ICAO, ATRP/2-
'tIP/8 (19/)/79), Attachments A and B, J ;Z. Gertler, "Regulatory Aspects 
of Part-charters. Canadian Experience vith Contra.ct 'b.ù.k Inclusive 
Tours on Schec:hù.ed Services", Work1~ Paper p;esented to the same 
above Panel and Meeting, ICAO, ATBP/2-'tIP79, (16/)/79h H.A. Wassenbergh, 
op. cit., note 26 above, pp. 81-8). 
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(59) 'ICAO Secretar1~t. Policy Concerning International Non-
Scheduled Âir Transport, op. cit •• note S,a.bove, p. 13. 

(6Ô) Ibid. 

(61) Ibid. 

(62) 

(63) 

Ibid. 

Ibid. 
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/" -fi As non-scbeébù~ ~tema:tiona1. air transport semces dsv'e1oped ~ 

, / cri-er the yeaJ:'8 and new: concepts and. types o~ ,charter sernces emez,g8d;;"", 
1. ... '" .... ' ", '1 ".'> ' /' ., c. \: r,'l;._J-' 

two basic problems became grafflJa1Jy dist1nct. '!he ftrst rela~ . .. .. ~ 
tQ the namre of each category, the defin1 tien of or dist~ion _. 

betveen achedul,ed and non-scbeàuléd services. l'be second c~ed' 
-: 

the competition between scheduled services and ~erta1n t;vpes ~f non- ~~ 

schedJll.~ services id th i ta detert~t1ng e:t'fects on the v1a.b1ll ty 
l , 

-of render1ng adequate air tzansporl sel:vièes to the public ~ ttk , , 

J • 

, from ov~pacity, faxes ~ ra.-tes wa.r.fa.re, wa.st.e ôf ~sollJ."ces, etc. 

Reaction to th~se problems caJIle f:rom national governments, pir­

l'ine~, and consumera, in an 1.nd1vidllal or collective (1) manner, 

in an attempt to ,overcome. +.bose obstacles ta thé smooth, .runn1ng of 

the 1ntezona.t1ona.l a.1.x transport 1ndl1str,y. Spme COlIIlIlenta.tors, ~-

!Dg and 'analyzing this situat.ion, suggested some solutions ta the 

course events ~t take in t.his context., ' 
\- ' ' - '. ' 
1'hese problems and the attempted and suggested solut1ons thereto 

<i , 
1f1l1 be discuased in th1s cha.pt.er. 
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THE DISTOOTION .BETWEEN SCHEll1pD' 
AlID NŒ-8CIŒJlJLED SERVICES 

Before the Second World Var there was ba;ràly a need -for defin-
l , ' 

i tion of schedllled services, sinee they fcmaed a very d1~tinct cate-

gary and anl" air transport enterprise, ~ orcier -to attract a sub-

stantial amount of cusi;omers, had not only to caxry out its services 

according to a schedule, rut to advertise this schedule as lddell" 

as possible, whereas enterpr1ses runn 1ng charter ser.r1cès found llttle 
~----.. 

demand and, a.ccord1ngly, operated. relatively small a1rcrafts at a 

charge' oonsiderabll" above the scheduled air service rate (2). 
1 

As the Second Vor1.d Var came to an end, enterprises perform1ng 

non-schedlll.ed ser.rices got tJleir chance in meet~ the need for air 

transport service which enterpr1ses perf'orm1ng scheduled serlices 

could not saUsfl" at tha.t Ume. Moreover, enterprl.ses perf'onning 

non-schedlll.ed sJrn.ces, attempting to atta.1n the highest possible 

Iiùmber of flying heurs -per yea:r wit.h their ava1la.bl.e resources, dis-

Played' a t.endency to give their services a more or 1.ess ~ , 

cha.racter 1lltrud1ng more and more upon the confines of enterprlses , 

perfODl.1ng schedul.ed services wb1ch, consequently,. exerted 1ncreas-
1 

/ 

1Jlg pressure on their respective governments to put an end ta th1s 

Idnd of competition (3'). Seaxc}:11ng..t'or a solution, it was realized. . ,... , 

tbat, first of aU, 1t should be dec1ded lIha.t serv1.ces vere to be 
Q , 

'\1 

~ as,schednled and vbich vere to be consid.ered non-s~, (4). 

Since the Chicago C0Irfention did nàt Prov1d.e an ansv~ ;to th1s ques-
, " , 

tian, ICAO CquncU,. in 1952, adopted the def1n1tion of international 
il 

schedllled a.1r ser.r1ces (5). Dy exclusion, "any sernee that dDe~ not ,JDeet 
, 

the requ1raaents, of th1s defin1 tien lIaS to be xegarded. as a non-, 

sc:heduled service. 
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Vhen non-schedllled. services developed a'I~ 'the year8 and new 

( concepts and types of thi.s category evolved crea.tiDg, as mentianed. 

above, some problems that pushed aU ~f tbose eoncemed :nth inter-' 

pat1onaJ. air transport to find solutj.ons, the quez;;tion of distinc-

( 

( 

tion bet'M'een scheduled and non-seheduled services got aga.in to the 

core ~f the )lelnte. ilha.t directions the debates have taken; what 

pra.ctiees the States have followed; and what suggestions have been 

made by s~ distinguished cOlDllentators will be discussed in the fol­

lowing pages. 

THE REY'ISION OF" ICAO COUNCIL'S DEFINITION'" 

OF SCHEDULED SERVICES OF 1952 

'lbe classical forma of international. non-scheduled air trans-

port services, such as own-use, af'finity group, and speeial event 

charters caused no problems, because they nt in easUy with1n the 

cateSory of non-schedl1led serY'iees according to the ICAO Couneil' s 

def1n1tion of 1952 (6), aiDée these serV'lces 'M'ere obvfouslY neither 

open to use by lI1eJDbers of the public not so regularly O'! frequently 

that they eould be consldered to const1 tute a rec~za ~e syste: 

mat1c series (7). 
t 

However, as new types of non-schedl1led. serV1.ces deY'eloped such 
1 

~ , 

as 1nclusive tour charters (l'l'Qs) in the late f1ft1es and early 

~1xties, nan-a.ff1n1ty group charters (ABes and TGCs) sinee 1973 (8), 

and publie charters (9), 1t beeaae apparent that tilose serY'icest 

Mbieh are scaet1mes ealled .. ~~ 'or IIsebed11l1zec1" eœrters (10), 

have the follow1ng basic cba.racter1st1cs in çQlJlllOl1 vith scheduled 

.' 
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services 1 

.. (a.) they operate as a. systema.tic serles betveen the SéUIle 
~ons; 
(b) they are open to use by members of the public or a.cces­
sible to a. large segment of the public; 
(c) l'hey operate a.cco~ to a published timeable and 
at publicized tarif'f.· (11) j ~ -- -. , __ 

On the other band, scheduled airlines began proviQiDg some types of 
~ . 
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transport such as advance purehase eXC\œSion (APEX), group inclusive . . 
tour (GIT), charter clus and part '~er wh10h approx1ma~e non-

scheduled services offered by non-scheduled opera.tors (12). Ali of 

these developments made it difficult to dist1ngu1sh betveen scheduled , . , , 

and non-schedlll.ed services (13) and rendered the 1952 ICAO Coupcu's 

defin1tion obsolete (14). 

Real1zing these facts, the lCAO Special Air Transport Conference. 

held at Montreal, April 13-26, lm, recommended that the Councll 

undertake studies aimed at "establishinga def1n1tion or. gu1delines 

which characterlze international non-schedul.ed air transport opera-

tions and dist1nguish these tram schèduled operations", and 1Dvited 

the same CouncU to examine the fea.s~b1lity of ·revising the Councills 

Definition of a. Schedu1ed International Air Service." (15) A Panel 

of Experts 1fBS set up w1th1n ICAO to carry out, among other things, 

this recommenda.t1on. 

The Outcome of the Panel' s Stud1es 

At the first meeting of the Panel, which vas held at Montreal 

betveen July 17 and 28, 1978, soma members doubted the need for main-

ta1n1ng a distinction betveen scheduled and non-scbeduled services in 

o the long run (16). Others questioned the possi bili ty to a.rr1 ve at 
c 

Ul$eful distinctions since the new developments in the regulatory field 
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were rapidly ta.Id.ng place, espec1ally, in the United States the new 
. . 

policies in this context have been to substitute reliance on compe-

titive incentives, for direct gavernment economic re8ulat1on (17). 
\ 

However, the general view of the Panel vas tha. t the lCAO Council 

Definition of 1952 ba.d become 1nadequate (18) and, therefore, dt 

e~ed severa! alternative ways of establis~ guidelines that 

would better reflect the current c~cteristics of sch&duled and 

ncm-schedllled air services\19). 'lbese ways, or approaches, as 

summarized by the Panel, were 1 

• (a) 'lbe first approach was similar to that adopted by 
the Councll in 19.52. ~~y to define one type of serTiee, 
preferab1.y scheduled. service and thereby, in a negative 
manner, de/ine the other by exclusion. '!bis method was 
to have the advantage I)f ensur1ng that there was no aver­
lal> or undefined area between the two categories. 
(b) A second vas to establish the dist1nguishing .t'eatures 
of scheduled and non-scheduled services separately. 
Some Panel members fea.red. that th1s might resul t in over­
lal> or omission in borderline cases. 
(b) A th1rd vas to descr1 be three categories 1 scheduled 
services, 'programmed' or 'schedlllized.' charters, and non­
scheduled services. It was felt by some members that th1s 
approach vould merely mul tiply the rlsk of averlap or 
omission. J 

(d) A fourth was to cons1der also the type of market 
sel.Ved (Le. discretionary/pleasure travel and non­
discretionary/business travel). 'lbe majorl ty of the 
Panel members thought th1s to be unduly restrlcting and, 
not to reflect the reali ty of the market plaee, . in that 
there was only one market constituted by the deamnd far 
air transport. . 
(e) A fifth vas- based on a description of the deèJ:ree of 
access to the market, as determined by the differeitt types 
of charter services and the charterworth1ness rules govern­
~ them. 
(f) A 8ixth approach vas based on the understan.d1ng 
that the only sign1ficant distinction was between commer­
cial and nOn-commercial international a1r sezvices." (20) 

'lbe Panel, at its first meeting mentioned. above, proceeded along 
.. ". 

the lines of the second approach, tha.t is to say estab1.ishing the d.1s­

t1nguish1ng characteristics or,fsatures of scheduled and non-scheduled 
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. 
services separately (21). These characteristics were grouped under 

two hea.d1ngsl economie ..criteria and~ legal and regulatory criteria 
, t 

as follo'WSl \---

( 1) Economie cri teriaa 

a) (cheduled. services are usually opera.teda 
"_with a high degree of regular1ty of flights; 
-accord1ng to a widely d1str1hJ.ted schedule that speci-
fies a.rr1val and departure t1mes; , 
-regardl.ess of the :payload carr1ed on individual fllghtsJ 
-offer1ng on-demand service on a high propOJ;tion of 
occasions; 
--over a network of routes with inter-lin1ng facllities 
and interchangeab1lity of tickets; 
-subject to the fUing of tariffs and their approval 
by governm.ents; 
-without passengers or shippers generally being subjeot 
to cancella tion chargee; and 
-for mail and fre1ght shipments of severaI sizes," (22) 

b) Non-scheduled services ai-e usually operateds )' 
Il -ei ther on an ad hoc basie or on a regular blt seas:"! 
rasis; 
-subject to cancellation ,if a satisfactory payload ia 
not avaUable; -
-wi th the f1nancial risk for under-utUized payload 
being assumed mostly by\thecharter organizer rather than , 
the aircra.f't operatorJ \......J 
--generally on a point-to-point basie; , 
-subject to substantial charges on passengers or shippers 
who cancel; land 
-wi thout the air ,carrier mainta1ning a direct control 
over reta1l prices, fi (23) 

(2) Legal. and regulatory criterial 

a) Scheduled. services are usuallYI 
.. -under an obligation wbich may be assumed (which in some 

cases may not he legally b1nd1ng), or' statutory, in arder 
to f'ulfi.l.La public service requiremel1t on a regUl.ar 1:&sis; 
--subject t~the terme of blLateral'agreements or arrange­
ments (govern1ng inter alia, carrier designatlon, routes, 
frequency, capaclty and tariffs); , 
-ava1lable to aU 1nd1vidl1al'members Of--the public and 
to sh1wers (in contrast to certain categories of non-
SCheduled,service), 0 

-subject to 11m1ted entry ~ the markets they serve. and 
-operated pursuant to a charter contract blt not covering 
the entire capacitly of the aircra:ft .. " (24) 
b) Non-scheduled services are usuallYI 

"-net under an. Obl1g8.tion to operate aven though seats! 
space ~ have been sold, except for consumer protection 
I1m1 tatlons on cancellatlon by the carrier or charter­
-organizer, 
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.. operated subject to seeking permission, or giving prior 
notifiœtion, for ea.ch flight or series of flights, !rom 
the country of orig1n or destination or bath; 
-generally operated pursuant to a charter contract w1 th 
the intentlon of doing so on a planeload basis, but several 
charterers may contra.ct for a m1n1mum group or block of 
seats or shipment size; 
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-more often sold to indivldual members of the publlc ';, 
through récognized intermed1a1r1es ~xcept for certain 
categories of charters not open ta tne general public; 
and 
-subject to charterworlhiness rules as applicable (e.Sr 
adV'ance booldng charters, pu bUc charters, affini ty group 
charters, inclusive tour charters, own use/single entlty 
charters, and va.r1ous types of speclal charters, auch as 
special avent, study group, student and m111tary charters). "(25) 

However, 'it was accepted by the Panel that some of these characli-

teristlcs provide more mean1ngfUl distinctions than others and that 

some of the more traditianal features were no longer applicable. 

The Panel also recognized r e r that many of these accepted chara­

cteristics were not exclusi!f to one category of ser'/lce; besides, the 

sl tuation wu constantly chang1ng and was n,ot common to all eountries. 

Neverlheless, the feeling w~ tha.t~the previous grouping of such fea-
.. 

tures provlded a general picture of each broad category (26). 

When it came to the consideration of IIprogrammedll or "sehedu-

llzed" charters, the Panel, at lts first meeting, wa8 divided as to 

the need to define wha. t i8 mea.n.t by these te:rms·. Some took the vlew 

tha. t thls type of non-schedllled seniee should be further def1ned slnce 

it lay at the core at the problem being eonsldered by the Panel, that 
J 

ls to say how ta harmonize regula.tory reg1mes. others fel t that 1t 

would add to the problem of def1n1 tion or i t wa.s' premature to attempt 

it at that stage (27). 'lbe Panel found that, in the llght of the lCAO 

CouncU 's Definitlon of 1952, "programmed" or "schedullzed" charters 

have acquired some of the cha.ra.cter1st;les of schedll1ed ser'/1ces and, 
... 

a.cco:rd1ngly, may fulf1ll the conditions requ1red to be class1fled as 

sched.ulêd under this def1n1 tlon (28). 
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At its s;cond meeting, the Panel agreed, in arder to avoid the 

( proba.b1lity of confus1on through overlapping or omission, 1t ehould 

attempt to define on1y one category of air serv1ces, thereby def!ning 

( 

other services by exclUs1on. The Panel preferred to define or charac­

terize the s~heduled serv1ce and, as a result, directed its attention 

to the feasibllity of amend.1ng the lCAO Councll l !3 defin1t1on of 1952 

notw1thstanding the fact that the Panel itself had agreed that, 

"because of the cOnStantly evol ving condition of the services 
offered to the public it would be d.1fficult, if not im­
possible, to make a clear separation of these services 
between scheduled and non-scheduled by way of amending 
the 1952 Definition." (29) 

This was more specifically 1dentified to be, because of the 

evolut1on of "programmed." or "schedulized" charters, the diff1culty of 

mak1ng a clear separation of the se charter operat1ops into ~cheduled 

and non-sched.uled services (30), in other wOrds, 1t is the "dynamic 
\ . 

qual1t1es" of such "programmed" or "schedulized" ~ers wh!ch made 

1 t ver,r difficul t if not imposs1 ble to dec1de whe~er these serv1ces 

be regarded as s~heduled or non-scheduled in the meaning of the ICAO 

Caunc1l l s def1n1t1on of 1952 (Ji). 
1 

Nevertheless, the Panel concluded that. 
~ 

(1) The lCAO CouncU Defini t10n of 1952 1s suff1c1ently 
flexible to permit States to class1fy some charter opera­
t1ons, in part1cula.r, certain "programmed" or "schedul1zed" 
charters as scheàlüed. 
(2) Th1s flerlb1lity in the def1n1t1on 1s emphas1zed 
through some mocH.f1œt1ons of the existing notes on 
the a.pp,l1cat1on of the def1n1t1on cont8.1ned in lCAO 
Doc. 7Z18, and by Mding a general. note thereto. (J2) 

lOAO Second Air Transport Conference, held at Montreal between 

Feb.ruary 12 and 28, 1980, accepted these conclus1ons arr1ved at by ~he 

Panel and recoJlllllended "that the Defini t10n of a Schedl1led Interna-

t1onaJ. A1lr Serv1ce a.dopted by ~ Councll in 1952 for the ~àance 

• j 

( 
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of Contracting States in the application of Articles 5 and 6 of the 

Convention (Doc. 7278) be maintained without revision" ()3), and, 

with a very ~ a.mendDient in the language of sub-pa.ragra.ph 4 of the 

general note, adopted the modifications to the Notes on Application 
/ t:< f 

of the Definition as proposed by the Panel (34). 

The general note readsl 

"This Definition typically encompasses a servicel 1 / 
(1) which 1$ part of an international. network of se~ 
vices, operating accord1ng to a published timetable, 

l ' (i1)\ mare the on-demand passenger bas a reasonable 
chailee of secur1ng accommodation, 
(1ii) Wh1ch normally operates irrespective of short­
term fluctuations in payload; 
(iv) Mhere stopover and interlin1ng facllities are off­
ered to the user with the appropriate ticket or air way­
bill, subject to the relevant international agreement, if 
any. 

Because of the operational chaXacteristics expressed 
by the Definition and subject to the considerations in 
note 6 beIow, States may, at their discretion, classify 
as scheduled a service w~ch operates, for examplel 

(i) pursuant to a chartèr con.tra.ct with one or more cha.:r.­
terera with the intention of cover1ng the ent1xe capacity 
of the airerait, and , 

. (ii) frequently and with .regula.rity. " (35) 

Note 6 mentioned above (36) was amended and the sigp1ficant part 

of i t, which bas been added by the Panel' s proposal, reads. 

Il A service may be rega.rded as open to the public, notl,fi th­
standing certain restrictions, which relate, for exa.mple, 
to the time of~servat1on, the minimum length of stay, 
or the obliga~~ to deal with intermediary. It will 
be 'incumbent on each Contracting State, in respect of ,e&ch 
air service having such cha.racteristics, to assess the 
sc ope of these restrictions and decide whether the restric­
tions are so substantial that the service should be con$i­
dered as non-schedlll.ed. Il (3'7) 

Evaluation and Conclusions .. 
(1) It seeu that, the realities and practical facts, that 1s 

to say the "differ1ng ee~nom1c and poli tical circumstances and 

• 
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constantly evolving regulatory conditions" (38) surround1ng inter-
• J. 

. national. air transport shaped the final course taken by the Panel • 
• 

Thus, notw1thstand.1ng the Panel's reaJ.iza.tion that nit would be dit'-
,~ 

fi cult , if not impQssible, to, make a clear separation of "programmed" 

or Il schedul1~d" charters inta scheduled and non-scheduled services 

by means of amending the Council's" 1952 Definition" (39), it took 

the opposite direction and decided that this definitlon is "suff1-

clently flexible w1 thout revision" and i ts flen bill ty Il should be 

emphasned" by ma.king some modificatiom to the existing notes on the 

def1n1tion application (40). For the same reason the Panels conclu­

sion l'las generaJ.ly well received by lCAO Second Air Transport Con­

ference members of 1980 and, as regarded by some statemertts, l'las 'the 

only approach possible or the best that eould be achieved (41). 

(2) In practical tems the Panel's conclusion added no~ 

new to the existing situation. For the lCAO Council's 1952 ner1ni-
1 

tion and the accompanying material contained in the ICAO Doc. 7Z18 

did not have the +egal statua of sta.nda.rds or recommended practices (42). }. 

It l'las only "for the guidance of Contraeting States in the interpre-

·tat1on or application of the provisions of Articles 5 and 6 of the 

Convention." (43) Therefore, States werEt completely free tG talce and 

implement their interpretations according ta their respective4national 

polieies, . and. th~y made. full use of .. this freedom (44). The Panel' s 
1 

o'onclusion gives virtuaJ.ly absolute freedom to statea to classlfy 

some charter services, pa.rticularly, "programmed" or "schedulizedll 

f. .. charters as schedul~d serfices, the same freedom they have been enjoy-

t • ing ~th respect to economic regulation of inte:rna.tional air services 

f ( .. a resul t ot' tbè ex1st1n6 regulator,y regime of the Chicago Convent-

\ tion of 1944. 

\ 

" 
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(3) To the e'rlent_-that the Panel 'conclusion may be accepted 

( b.r States the ques1;.ion of regulation of international non-scheduled 

air transport services and their harmonization witn scheduled services 

w1l1 cease to be a major pro blem, sinee those charter operations 

seen as being competitive with schedu.led services may be brought, br 

reclassify1ng them as scheduled, under the same regulatory reg1me .( 45) • 

:eut this, in turn p requires that the States' acceptance be uniform, 
.' 

that is to say the same nan-scheduled air services to be reclassified 

as scheduled are agreed upon between States (46), a step which might 

not be reached in the near futùxe. The alternative to this step would 

be that States intending to implement the Panel's conclusion will 
. 

have to negotiate classification of charters Qy "argumentation, bar-

gaining, and if necessary, com;promises" (47) within the -existing and 

prevailing system ... of b1lateralism (48). If a sign1ficant majority of 

States, including those with ~xisting and potential importance in 

international air transport, e.g., States of North America and Wea-
1 

~ Europe, chose not to accept the Panel's conclusion at al1 or 

"/él,.ccepted it blt not in an uniform manner, the present situation of 

international air transport uncertainty will continue and more efforts 

to find solutions thereto will still be needed. 

( 4) The uncertainty surrounding international air transport re-
.#' 

"'-

gul~tory r~e at the pre~ent tue (49) My have played a role in 

encouraging States to retain their complete freedom of action which was 

--

, , 

rega:rded to be m~re valuable than atly degre; of unifo:rm limitation (50). 
L ,f'j On the'other band, this fact togetner with the impasse posed b,y the 

1 ~ 

question of whether "programmed" or ··schedulized" charters be classi-, , 

f1e~ scheduled or nan-schedu.led, indicate a ~estion that the concept 
1 
1>---

, of ached.uled and non-scheduled, on which the lCAO èouncil Definition of 

1952 and the 'distinction between'two categories in international air 

--. 
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transport services were œ,sed, IlÜ(ght hà.ve been no longer valid-a.t , 

( least in some of the Most advanced and matured markets, e.g., North 

.. 

"Uif' 

Atlantio and Westen Europe. Therefore new princ1ples and ideas should 

be sought and explored for better identifying and understand:1ng the 

nature of international air transpbrt in order to find the appropriate 

solut1ons to the ex1sting uncertainty. 

States' ~t1ces 

On Jan~ 26, 19'76, lCAO eirculated a Q.J.estionnaire in whieh i t 

asked Contraeting States to prov1de data on matters relating to their 

respective international non-scheduled air transport polieies. 

Analysing the answers received, ICAO Secretariat concluded, as to the 

methods of distinguishing non-scheduled from scheduled services, that . ' 

States generally adopted one of two ways, either a negat1ve or a 
, . 

positive approach." However, Most replying States used the negative 

approach employed in the Chicago Convention, that 1s to say, air se~r 
- J 

vices which are not regarded as scheduled are to be considered non:.;:-I 

echeduled. Soma of the.e States ~'all the oriteria of the I~ 
Couneil's Definition of 1952, others employ one or more ,but not al1 

of the elements of this def1nition, sometimes in conjunçt10n with 

other criteria, and the rest rely solely on other crite:ria (51). 

According to these other criteria, soheduled air services may bel (1) . 
covered b.r an air service agreement, (2) that operate at approved 

fare~, (3) that provide on-demand service, (4-) that can be booked , ' 

directly thrqugh an air carrier, (5) that are approved on a regular 

bas1s, (6) that a:I\e provided by airlines which are deslgnated, or 

(7) to whan an operating ~1cen~e bas been grahted (52). 

--------------------~.j~.~-~~.--=-,----------------------
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The positi~e approach, wh1ch was adopted, b.r some rep1y1ng States, 

( , means that the non-schedu.led air transport senices are defined by 

either a general definition or b.r stating the specifie characteristic~ 
, 

of every type of non-schedu.led services (53). The United Kingdom, ; 

using the positive general dei1nition, defined charter f1ight as a 

f1ight in respect of which the follow1n.g, conditions are satisfiedl/ 

"(a) al1 the accomod.a.tion on the aircrait which is ;1 

occupied by passengers or cargo bas been sold to one or 
more charters for re-sale. 
(b) in the case of a flight for the carriage of passen­
gers, the operator had made aval1able nôt fewer than 10 
seats to each charterer, provided that this shal1 not app1y 
to a service for the carriage only of ships' crews, inc1u­
ding masters, their œ,ggage and parts and equipment for 
ships ." (54) 

, 
Some States, inc1uding Canada, France, and the United States, 

adopted the positive approach of defining non-scheduled services b,y 

\ stating the specifie characteristi~s, conditions, and terms of every 

type of non-scheduled service permi tted, e. g. f" single enti ty f affini ty 

group, advance booking, etc. '(55). ''l'his latter method was adopted 
\ 

~ the European Civil Aviation Conference (ECAC) (56), the Ara\CiVil 

Av::1.ation Council CACAC) (51), and the Af'rlcan Civil Aviation com\, 

mission (AFCAC) (58). France mentioned a very good reason for choos1ng 
> 

this method. It was that 1t offered "the most pragmatic, waylt (.59), 

"particular1y, in view of the difficul tiea encountered by ICAO and', 

ECAC in evo1ving a general definition (60). 

COMPEl'ITION BETWEElN SCHEOOLED AND 

~~t ~ 
:. C \ The second majo:"prohl.em omerged as a consequence of the ,devé-

NON-SCHEDULED SERVICBS 

, 
r 

~ lopment of non-sche~ed services is the competit1on with scheduled 

1_ ... , ____ s_e_rv_1ces and th_e_d_e_t_er_i_o_ra._t_ing_..,..e_f_f_~_~:: Dt thi~_C~:t1 t_1_o_n_On~ma1n __ ~_-___ -;-~-:--__ = ... ....",_, " 
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taining reasonable services for ~atisfying 'the needs of tbe pu~fc as 

well as serving otner national, interests and goals. . ,,~-. 
. 

Two msic demanda have been discernible in the international air , , 

transportation. The firât is the need for regular and dep~bly 

frequent services with extensive flexibi11ty in length of stâ.y and 
, \. 

maintaining worldwide routes including routes to'areas of low traffic 

volume (61). This need, which has been in existence sinee the inau-

guration of international scheduled services after the First World 
l, 

War (62) and still recognized throughout the world uP,to now, was 

catered' for b,y içheduled services offered b,y sche~ed carriers. 

The second one began to gain 1ts importance as the Second World 

War ended. This need developed !rom occasionaJ., irregular and s~pple­

mentary services for the use o~ single entities, some groups with 

prior affinity and c~on purpose other than transportation and f,or 

some special events and groups which scheduled services could not 

cater for to a growing demand for low-cost transportation with more 

or less regularlty and flexibil1ty. Non-scheduled services offered 

mainly b,y non-scheduled carriers catered for this need. 

Non-scheduled services, with their inherent character of being 

able to operate at a very high load factor and with less expenses p 

thus offering a cons1derably low-cost travel, began acquiring many of 

the characteristics of scheduled services, suOh as regplarity, mor~. 

frequencies and, as many' of the restrict1o~s ifuposed ~ereupon were 

being gradllally removed, more flen bili ty, w1 th put bearing any of 

the respon~lb1lities of scheduled carriers to offer year-round on-

demand serv1ces on the1r routes including those of low traff1c 1 

Moreover,"non-scheduled carriers proceeded to ope~te on the same 

routes on which scheduled carriers had been operating'and, conse-

quently, in add.1 tion to generat1ng new traffic, began diverting some 
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of the tra.!fic that, otberw1.se, would have travelled on sbcedllJ,.ed 

(, serviceS (63). 'l'ryiÎ!g to adapt to this situa.tion~ sahedul.8d services 

offered many special fares, cheaper ta varying degrees than their , 

nomal econOllÙ.C f~s lI1 th the i~t. restrictions kncnm as pramot.ional 

" 
< :fares, lIhich'--include advanced purchase excursion fares; stand.b,y fares; 

1:udget :fa;res, etc. (64). Thereby a severe compet1:tion had started 
" 1 

e between tntel=nat.ional. schedllled and non-séhedllled s~ces whicb, in 

conséqUence, led to excessive capacityon certain routes, ~n­

cient capacity on others, and waste of resources (65). In i1i:m the 

financ1a.l resul ts of schedllled and non-scheduled carri~ a.eter;ora­
-&ed. cons1~.Jtv. Even the efficient air carriers ~ere unab1.e 'Ota ma.Iœ 
4" , 

a modest return and for many 1m:tkruptcy, subsidy, or staff', and service 

C11t1ac1œ becmne inevita.b1.e, in aàd1tion ta th~ fttwo-fold rèsult of 
, 

" . 
insufficient cash genera.tion t.o f~e new equipment tbroUgh interna1 

farla1ng and of 1nsuff'1.cl~ Profit ge.neration to attra.ct externaJ. 

, flmd1ngO from other ma.rlœt sources. ft (66) 
\ 

\ 

As suaed up by mAO Specl.al Air 'l'ransport CoÎlference o~ 1971, 
, 

these d1.fficul.t1ès or probl~ "derlve la.l:gely :f'ram. the fact tbat, . 

as conditions have developed, scbe4Uled and non.isched1ùed (in pa.rt1-

cula.r so-ca.U.ed. ,prograaed charter) \ opera.tmas, 1Ih1Ch are gavm:nfid. by 
, '. 

ent1l.'ely difierent systems,' compete j1n the 1l'1ternatlonal. market ,under 

conditions 1d11ch ~ i t d1fficu1 t tOI achiev-e the objectiv: of ensur­

ing tbat ·intenlat1~ schecb1l.ed and\ non-scheàW.ed operations to-
I 

getber sat1sfy the needs ~ the PUb1.1~i in a. ~. that pem1ts the 

eft1c1ent and ecanc:mdcal operation of both 'categories of serv'1.ce." (67) 
, 

The d1f:ferent systems aentioned. by\ the COnference are, 011 the 
, , 

one hand.. sched:iiLed services operat1llg generally under the reg1me of' 

ô1lateral.1sm, tbat 1& to8&7. s1nce 'the Chicago Canvent:1on fa1led tO 
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S~CUl:e mult1la.teraJ. excbange of commercial rlgbts betlfeen its parties, 

( it wa.s left to individ11al States, according to Article 6, to nego­

tiate and. rea.ch bUateraJ. arrangements on the commercial ri8hts and 

control of o~tions of scheduled sernces. These arrangements ma.y 

embrace a.ccess to the market, ca.paci ty and price control as well (6a). 
D ~ 

On the other band, rion-scheduled services, by virtue of Article 5 

are subject generally to unilateral regulations.' Every nation 
. ... 

regula.tes the operation of its non-schednl.ed servlces and those of 

other Ccmtracting States vitb1n its terr1tory according ta tJle re­

qÙ1xements of their national interests. This sltuation caused 

furtber problems. 
l , 
\ 1. -

~, 

servi es is ùsually pred.eterm1.ned or postvlewed amf prlces are 

", 

E
t, under the teDIs of bllaterals, caw.c1ty for schedllled 

genenllly developed throUgh the COnferenbe syataa. and SU~j~ct to rigid 

, govenunent control, whereas capa.cl~y f.or progralIIIIled charters ls often 
'.." 

uncontrolled or, in some instances is unila.terally -restrlct~ by the 

receiv1llg State, and charter pr:1ces are mostly free of govermnent 

:1.nterference and where controlled, are controlled uni.laterally (69). 

" Thi,s a.dded. to the favourable posl tian of the so-ca.1l.ed "progralDJlledtt
' 

or -schedlil1zed" charters in tbeir competltion vith schedlll.ed services 

and, consequently. impa.ti:ed considerably the v1abui ty of the latter 
, 

category. However, :lt ~ not se~ tbat this situation had lasted 

80 long, and, as schedlll.ed. services 1ntroduceclllore :1Jmovatlve pro-

ft aotiœal fares, the proportion of international ~enger traffic 

ca:rr1ed on non-scl!eduled semees, :1.nclud1Dg thJose operated. b.r sche­

duled. cart'1ars, dècl1ned cons1derably over the last decade. Whlle 

the proportion 'reached about' )2.2 per cent of the total 1nttu'na.t1onal 

pas-enger traf:f'lc in 1971, it ,cont1nued to ~ to 30.9, 29.7, 

) 

,ZI;2. ~.O~.~.9. 24.5. 22.0./.9• aM 17.6 par ~t in the ~ . • 

~~~ .... _ ....... ~_.--- -- /'-~.' -... -~,-----_._---~--~ -- , ...... ~". . --,·,,!-·~,·...:~I·.J.-.. ~;;:;;-
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1972, 73, 74, 75, 76, 77, 78, 79, an~ sa respectively (70). 'lhls 

( latter development in addition to the unfavourable economic cllmate 

and increased. charter ra'te.s. necessitated,by higher gperating cos'ts, 

esp~cial.ly fuel costs, led a :Large number o~ non-scheduled operators 

to eUher cease operations or experience severe f1nanc1al d1f'ficul­

tles in 1980 (71). The wax of COmpetiti~ is still going on. Far 

example. Air Ca.na.da and British Ainays have ann01.m.ced a 459 Cana-
# 

-

d1.an dollars round trip :t'rom Montreal or Toronto to London or other 
~ 

European cl ties. This new fare, wh1ch will be applied between Octo-
,'" 

ber 1, 1981, and February 28, 1982, repxesents a eut of mette ·than 

200 dollars fram the lowest transatlantic fare nQll' in force (72). 

Th1s fare came as a resu].t of the fares wax betveen Wardair and Air 

Canada aver the Florida and Caribbean market, wh1ch bas been extend-

ed ta the North Atlantic, market (73). 

Second,' as regards to d1fferent national. regulat1.ons of'non-

scheduled serlices, the l.ack of international hamoni.zation contri-

buted to ndesprea.d malpra.ctice, made enforcement difficult, and 

m.1ght have bampered, in man,. cases, the deYelopment of non-schedllled 

services on some routes or in certain areas" (74). For example, ., . 
def'erences between States exist as te) the adoption of country of 4' 

orlg1n or destination rul.es, charterworthiness rules, pra.ctlces of 

if:Y 
adJD1ssion procedures, etc. t the thing that made it d1.:ff1cul.t for 

charter opera.tors ta campl,. w1 th aU of their requ1rements and 

conditions (75). 

Vhat actiœs bave been talœn by states in their react1.on to tbese 

~ d1.ffi.cult1.es and prob1ems ldll be discussed in the following pages. 
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States' P:ra.ctices in Their Attempts to Solve These Problems 

In arder to ensure that non-sched11l~ serv1ees do, not 1mpa.:1.r the 
, , 

viab1l1ty of schedllled serr1ces,' regula.te compet1tion between non­
.. ~ 

scheduled carriers, and protect other national. interests in air trans-
~ , 

port, States may impose va.r1ous restrictions and controls upon non­

scheduled operations. Thése restrictions ~ controls may 'ce grouped 

into three categoriesl 

(1) Restrictions on market a.ccess through def1n1tions and 
cha.rterworthiness rules in add1 tion t'a geographical and 
route restrc1 tionsJ 
(2) Ca..p&city control; ; 
(3) Price controL. 

Restrict10ns on the Market Access 

States may restrict the:
1 
access to the mark,et by simply not per­

mitt1.ng some types of charters, e.g. t a.d.vance book1ng charters. Or, 

in other words, they may define spec1ficaJ.ly the types of charters , 

which may be, opera-t:-ed to their terr1tories. Alterna.tively, they ma)" 

subjeet charters authorized or pa.rt1cula.r type thereof to soma rules 

which effect1vely 11m1t their or 1ts use. Restrcitions may'also 'ce , 

geographical in nature, 11ke permitting certa.1n types of charters to 

opera.te within pa.rt1Cula.r areas and ,to or between some a.reas. Char­

ter serv1ces may be authorized on soma particular route groups and 
l , 

restr1cted or prohi b1 ted on others. This 1s genera.11y a.chieved through 

charter def1n1 tians and charterworth1ness. 

This metbod Was followed by the lliropean C1vil Aviation Conference 

(no) in the Multilateral. Agreement on cOJIIJIlere1al rlghts of non-

t scheduled services in lWrope of 1956. in the Annex to the DC Mem­

orand11a of Understanding on North Atlantic charlers of 19'75, and, , 

\ 
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troa t1ae to tiae, in the varioua EXlAC reeo.aendat1ona (76). L1ke-

( vise, the sue aethoda Wer8 adopted br the Arab CivU Aviation Coun­

cil (ACAC) (77), and the A:f'rican Civil Aviat10n Coa1ssiOD (AFCAC) 
) 

(18). Other Sfates as weU adopted s1allar aethods 11ke the United. 

States, Canada, Japan, and the South Aaer1can States (19). 

Capac1ty Control 

Many States apply SOll8 f'0l'II of' contro1 OlIer capaci ty of an or 

sOlie non-scheduled 8erY'1ces. The f'ora of control impoaed -y be 

absolute quotas, a relat1onsh1p to scheduled tra:f'f1c, a d1rectional 

balance of tb1rd and. fourtb b'eedom, and va.ry1Dg treataen~ of fifth 

freedOll traffic. For exaaple, Japan and Australia aorce abaolute­

quQtas (80). Sou lil:AC Meaber States l1J11.t transatlantic inclusive 

t~ charter fl1ghta to .5 per cent ot tl1e total. DUJlber of' scheduled 

f'l1ghta operated betlfeen the count.r1es concemecLciur1n« the prev10us 

yeu (81). 'lbe United States bas been Imovn to trad1t1onally adopt 

the policy of' controll1ng the d1rectional l:alance of tratfic through 
t • 

eatablish1ug a relationsh1p between the volUlll8 of th1rd and fourth 

treedoa tra.ff1c (up~ift ratio principle) (82). 

Priee Control 

n 

Tvo basic methoda are used b,y States in thllir control of the 

priee ot non-schecbil.ed servicea. F1rst, priees _y be tixed b,y rela­

tioÙahips to lAT! ta.r1f:t's, or, secon4 they Jl&1 be detera1ned b.Y 

reference to a .in1*W1 charter priee lued upon the est1lla.ted. coat 

'Ot service. In the latter category a distinct10n JI&1 be lI&de betlfelen 

the molesale priee, tbat is to _7, the pri,ee pa.id by the operator 
e 

aD4 the reta1l priee wh1ch aeana the price paU"b;y' the p&8senger • 
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However, Fice control Is usually appl1ed to inclusive tour charters 
il 

and a.dvanced booking charters only. States that have not adopted 

particular price control, nevertheless exercise general. surveillance 

over charter priees on an ad hoc lasis (83). As an example of price 

control, ne tesolutions call for the minimum priee of the North At": 
, \ 

J 

lantlc inclusive tour charter to be not less than 110 per cent of the 
, .. ------

,appropriâte mid-week IATA group inclusive tour ba.sing fare with vary-

!Dg a.dd1 tions to cOYer accomodation costs for tours lasting more than 

seven nights (84). Canaila and the United States apply the same method 

for aJJ. inclusive tour charters 1:ut i t Is ba.sed upon the lowest 

applicable promotional fare (85). 

ICAO WORKS 

IOAO Special Air Transport Conference ' 

Wh1.le, the mul tilateral regu1a.tory framework, which ha4 been deve­

loped b;y States through In~tiona.l Civil Av1a.tion Orga.n1zatlon (ICAO) , 

since 1944, bas been dealing only with technieal problems of interna­

tional cIvil aviation, the mult1la.teral approach proved more difficult 
,./ 

in the c~1a.1. field and wa.s al.most completely abandoned after 

194'7 (86). 

" However, 'as inteJ:Dational oiVil. aviation deVeloped, and many new 

problems in the commercial and, economic field of international a:1r ' 

transportat~on emerged l1ke, inter aJ.ia, ~e severe competition œ- , 

tween scheduled and non-scheduled services and 1 ts deteriorating 

effecte on the viability of internatIonal air transport ~ discussed 

a.bova, States, through ICAO, convened a.t Montreal 'in a. Special Air 
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Transport Conference, !rom April 13 to 26, 1977, to study SOlDe of the 

emerging problems re~ating ta the tariff enforcement. pol1cy concern-
/ 

1ng intemat10nal. non-scheduled air transport, regulat10n of capac:1.ty 

in :international., air transPort services, and machinery for the establish­

ment of' international air transport fares and rates (87). 

Pol:1.cy Ooncerning International Non-scheduled Air Transport 

Under this Agenda Item the Conference identif1ed the ba.sic pro-

blem ~s being, as mentioned above, the compet:1.tion between schedllled , 

and non-sched.uled services, espec1ally the so-called "programmedl1 

or "schedul.ized" charters, in the same market which leter10rated. as ... 
a result the viabll,ity of internationaJ. air transp ,and realized that 

the final obJecti~e is to ensure that bath categories satisf'y the needs 
, 

of the publiè in a manner tluit perlll.L~ their efficien and economi----- ,- \ 
cal operations (88). To achieve this final 0l?jective.,.~ Conference 

_ recommended that the Oouncll undertake studies aimed atl 'r 

-Ca) establishing a def1n:1. t:1.on or guidelines wh1'ch char­
acter:1.ze international non-scheduled air transport opera­

i~ tians and distinguish these !rom scheduled operations. 
~-(b) establishing guidel:ines for the world aeronautical 

commun!ty in the regulation of international non-sche-· 
duled air transport; and 
(g) establishing policy :in the f:1.eld of international 
ri~-sched.uled air transport giving consideration to 
~ortant aspects such as capaci ty, tartffs and priees, 
variation in operational. areas, t.ra.vel organizers and 
control of services ••• " (89) 

"Y. 
PUrthermore, the Conference invi ted .the CouncU to exa.m1ne the 

feasib1lity ofl ____ -

"Ca} ~d1ng' .Art1Cle( 5. 6 and 96 (a) of the Convention 
so as' to reflect the regulatory provisions and principles 
govem1ng bath scheduled and non-scheduled air transport 
on the lasis of the present and future cha.ra.cteristics and 
stru.cture of the international air transport market. and 
Cb) ~is1ng the CauneU's Definition of a Scheduled 
International. A~ Services. ~ (90) 
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Regulatfon of Capacity in International Air Transport Services 

"( Under this' Agenda. Item the Conference real1zed some ot1~e re-

... 

lated problems and the great majorlty was of the opinion that.....tb8 

regim.e for the regulation of international air transport capa.c1 ty 
~ 

which had developed over the past years has become inadequate. Its 
,0 ~ 

inadequacy is apparent in the facts that, on ma.ny routes, capacity 

was not c10s61y related to demand; that fair and equal opportunity for 

the carriers of the parties to an agreemoent did not seem to ex1st, 

and that the carrier of one party appeared to frequently ignore the .. 
interests of the carrier of the other party in ad.d1 tion to other 

problems, as discussed earlier, such as the excessive capacity asso- " 

ciated with tariff violations (91). '!hus, the Conference agreed L~ 
there was a need. to reevalua te the principles on which regulation of 

scheduled services had in varying degrees been œsed since 1946 (92). 

However, the Conference generally recognized the necessi ty of having 

a regulatory system t.hit cavera, in this context, -no,t only sched.uled 

rut also non-scheduled operations which are even less subject ta 

consist~nt a.pplication of any inter.na.t1onally accepted rules (93). 

In the l.ight of the foregoing consideration the Conference agreed. 

that an attempt should be made through ICAO to establ1sh criteria as 
> 

a bas1s for form~t1ng alternat1ve methods for the regulation of 
~ 

capacity on internat10nal scheduled and non-scheduled services and 

modal clauses or guidelines for regulating capac1ty should be deve­

loped on the bas1s of the princlple of prior determ1natlon and, if 

the Councll saw f1:t; other princ1pl.es (94). Aecord1ngly, the Con­

ference recommended that the CouncU undertake studies aimed atl 

• (a) establ1shing criteria and us~ these to formulate 
a.lternaUve methods for regulating capacity on sche­
duled a.nd.' non-scheduled. internatloMJ. air transport 
B«tV1ces, '~ 1 J 

/ 
,1 

\ ~ .. .., .. ·_it-'l1...n...~h-
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(b) developing a model clause (or clauses) or guide­
lines for regula ting capaci ty on the ba,sls of prior 
determination for consideration, along with other 
clauses or guidelines, by Contracting States. Il (95) 

lCAO Secon~ Air Transport Conference 

79 

lCAO Assembly ha.d approved the abovementioned recommendation with 

respect to policy concern1ng interna. tioÎ:làl non-scheduled air trans-

port and regulation of capacity in international air transport ser­

vices in i ts Resolution A22-2J and, in i ts Resolution A22-26, urged 

that action on them be treated as' a matter of priority (96). A Panel 

of Experts was established by the Air Transport Committee to carry 

out these recomméndations (97). On the 1:asis of the recomme;ndations, 

the Panel ~ed i ts Mork in fi ve stages and has completed the first 

three thereof. '!he first stage rela ted ta the pro blem of the distinc-

tion of non-scheduled !rom scheduled operations which has previously 

been discussed in full datai! (98).. . 
ç.. '-i .. 

lCAO Second Air Transport Conference. which was held at Mt;?ntreal, 

!rom Fe brua.ry 12-28. 1980 (99). discussed and considered fully the 

resuÎ ta arrlved at by the Panel of EJ:cperts on the second and th1rd 

stages of its work relating ~to criteria and methods for regulating 

capaci ty and developing model 'clauses for reiU4t1ng capa.cl ty res­

pectlvely . 
... 

'!he Conference agreed with the Panel on the objectiyes to' be 

sought through a system of capacity regulation. One of these objec-

tlves wu "the ha.rmoniza.tlon of regu1ation of scheduled and non­

soheduled operations in the same market." (100) '!ben the Conference 
. , 

apprOV'ed the criteria for regulattng capaci ty establlshed br the . 
Panel among which RS "the need te ha:monize the provision of non-

lNi~rlt!,t~~~-_ ............ - -
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scheduled and scheduled capaci ty ~la.t1on to total demand." (101) 

The Conference also approved the guidelines developed 'bi' the Panel for 
-

the predetermination of capacity.method (102) in order to facUitate 

the drafting of a model clause along the lines of this method. on the 

basis ot' the approved criteria mentioned above (103). 'lbe two 

guidelines relating to the cri terion quoted above read& 

(1) "When certain services, particula.rly, so-caUed .. 
'programmed' or 'schedlllized'. charters, are classit'ied 

-as scheduled by both contra.cting parties, special mea.sures 
may be necessary to designate the carriers and routes 
involved so that the capacity they offer may be reguls.ted 
to~ether with other acheduled capacity." 
(2) ft In order to ~ve the necessary information fpr 
harmonizing capaci ty. States may agree to exchange a:n.y 
data. that may he useful. on tflelevel of capaci ty oft'ered 
by non-scheduled services.". (.104) 

At'ter further discussion on the model capaci ty clause (predeter-
, 

mination method) proposed by tJ:le Panel, t~e Conference agreed on a 

text thereof that meets the approved objectives and criteria, and 

recommended that this clause "togetherwith the criteria and guide­

l10es t'or the predetermination method ot' capacity regulation, he tra.ns~ 

mitted to Contracting S~tes for their consideration." (105) 

\ 

IThe Establishment of International Non-scheduled Air Transport Fares 

and. Rates And 1heir HaJ:moniza.t1on Vith Scheduled Ta.r1t'fs r 
The Special Air Transport Conference, mentioned earlier, discussed 

Ws subject on the ba.sis of the Report ot' the First Meeting of the 
, ' 

Panel of Experts on the ~hinery for the Establishment of International 

Fares and Rates. 'lbe discussion càvered the following subjects& 

mult1la.tenl mechanisms for the negotlation of fares and rates, , 

governments' role in the development ot' fares J practices in the 

subniss10n of and actiQIl on fare proposals, principles relating to 
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determination of fares, and supporting work by the lCAO Secretariat (106). 

( The Conference concl~ded i ts discussion --On these subjects w1 th various 

recommendations. One of these recommendations éncouraged the esta-

blishment of regular discussions between scheduled and non-scheduled 

carriers, whether member,of IATA or not, for co-ordinating tariff 

• 
policies (107). In another recommendation the Conference urged the 

Councll to conduct a. joint study by legaJ., economic and technica.l 

experts, a.ccording to Article 55 (c) of the C~icago Convention of 

1944 (108), on the necesei ty or not of establishing a. new intergovern-, 
mental machinery for the establishment of fares and rates, without 

excluding the convenience of ma.1nta.1n1ng the ex1sting machinery, if 

the study juet1fied that. '!he Councll was requeeted to report the 

results to the Assembly or to a Diplomatie Conference as it thinks 

fit (109). 

In the Second Air Transport Conference of 1980, international 

air transport fares and rates were discussed again on the 'tasia of the 

resulta of the Specia.l Air Transport Conference of 1977, the work 

of the Fares and Rates Panel aince that Conference, and the reeent 

developments in national policies and in the negotiating mechan1amB 

of -air carr1er~ (110). A worldwide survey ha.d been carried out on 

the policies and practices with regard to the establishment of non-

. scheduled passenger tariffs which covered the role of travel organ-

iz~rp air carriers and governments in the establishment of tariffa in 

addition to policies and practicea w1th respect to the filing, control, 
"":. .. 

and euneUlance of tariffa for each of the following five types of 

charter traffici 1) Aff1n1ty Group; 2) Non .. Aff1n1ty Group (e.g. 

advanced booldng charters); 3) Inclusive Tourl 4) Own-Use (Single 
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, 
Ent1ty); and 5) Others (e.g. student or special event charters) (111). 

( The Conference agreèd with the Panel that recommendations on non­

acheduled passengèr tariffs ahould be regarded as applying pr1marily 

to the first three types of charter without, howèver, precluding the 

poss1b1lity of their applicab1lity to othertypes (112). The Con-

ferenee arrived at some recommendations including one which called 

upon States to consult with carriers and each other with a view to 

adopting procedures for joint regplation of non-scheduled tariffa 

br, a group of governments or br the tr.affic or1g1n and dest1natio~ 

governments wherever actual or potential market volumes so warrant (113); 

second emphasized the desirabllity of harmon1zing the diverse 

means by which soheduled and non-scheduled airlines set their tariffe 
• 

and that States adopt, wherever possible, the Standard Bilateral 

Tariff Clause prepared pursuant ~o Assembly Resolution A21-27 sinee 

it takes into consideration the relevant Special Air. Transport Con-

ference recommandations as approved by the Assem'bly Resol'\ltions A22-

22 and A22-2,3. for both scheduled a.I!d non-scpeduled operations (114 h 

and third called upoIl- States, bea.r1ng in mind the oyerall interests 

of passengers. to maintain an appropria te balance between the pas-
" \ 

sanger ·ta.r.j,.ffs available on scheduled and non-scheduled services and, 
l 

consistent with th1s balance and those interests, impose the mini-

mum necessary restraint on non-scheduled tariffs (115). Other recom-

mendations aimed generally at achieving more cooperation, coordination 

and facllitating the operation of non-scheduled services vith, respect 

to tariff setting and enforcement as well as the establishment of 

scheduled and non-scheduled freight rates (116J\ 
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Continuation of ICAO Worka \ 
, \ 

As mentioned earl1er, the Panel of ExPerts on Regulation of Air 

Transport Serlices has completed i ts Hork on the first three staies J 
, / 

1 
therefore, there are t'Wo more sta8es penCtlng consideration l?Y the Panel, 

one concer.n1ng the regulations of non-scheduled air transport' and the 

second relating to the feasibil1ty of amending Articles 5. 6 and 96 (a) 

of the Chicago Convention of 1944 (117). There is also the poss1-

bili ty that the Panel might need to supplement i ts Hork on the first 

stage (the distinction between scheduled and non-scheduled) ainee the 
~ 

Conference agreed thereon but, however, wi thqut rev1ewing the .guide­

l1nes adopted by the Conference (118), FUrthermore, the Conference 

recommended that, sinF.e a model clause on predetermination of capac+ty 

method has been Horked out as, mentloned earlier, the model clauses' 

. for the Bermuda l type and the free-determination methods of capac1 ty 

regulation Prepared by the Panel be referred 1::a.ck to the sarne body for , 

a.nalysis of the relationship between the se methods and the object1ves 

and criteria approved by the Conference (11.9), F1nally, the Confer-

ence recommended that the Councl1 examine the possib11i ty of conv~n-
, . 

1ng another Air Transport Conference at the approprlate timep in the 
'0 

.,. 
light of~rogress made on the impl.ementation of the recommendations 

L 

of the Conference and of any significant changes which may have 

occurred in the internat10nal air transport field (120). 

'!he Panel of Experts on Regulation of Air Transport Serrices 

held its fourth meeting at Montreal, December 8-19, 1980 (121), and 

developed guidelines for regulating capaclty according to Bermuda l 

and free-determination me:i(hod.s (122L and i t ls only the Fares and ' 

Rates Panel that was schedUled to hold 1ts firth me~t1ng in 1981. at 
t 

Montreal, !rom October 13 to 23 (123),' 

\ 

1 
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SOME COMMENTA TORS 1 VIEWS ON HOW THE PROBLEM OF 

INTERNATIONAL SCHEDULED AND NON-SCHEImED AIR 
" TRANSPORT SERVICES MA~ BE SOLVE]) 

Only the most important suggested solutions advanced by some 

distinguished commenta tors tha t, in OUl'1 v:1ew, are still val id w:1 th r~s-

pect to cu,rrent circumstances of international.:air transport wh:1ch 
.' 

might be further explored in the search for a solution to the present , 
problems, will be outlined :1n general terme in the follow:1ng pages,' 

The! Edwardls Report 

Tl;le Commi ttee of Inquiry into Civil A:1r Transport "in i ts Report 

on Bri t:1sh Air Transport in the Seventies (124) was of the view that 

!CAOls def1nition of a schedu1ed service of 19.52 om1tted, in its dis-\, 
" tinguishing between different types of airline operations, the v:1 tal 

, 1 

cha.ra.cteristic that May be likened to tl'le notion of a common carrier 

obligation to provide regular, continuous ànd reasonably avallable 
-

capacity. for all who want that serv:1ce. The demand for th:1s service 

(scheduied) 1s "collective" :1n the sense that lia significant propor­

't:1on of the cOmDlllI!-ity could be expected to take the view that it should 

1?e available":1t they w:1sh to use it." (125) The other tYl'es of opera­

tions are best distinguished, "not by, reference to the regulari ty of 

flights ope~t~d, "-tr the lesser d~gree of the obligations of their 

opera tors ," (126) Th:1s lesser degree of obligation refiects the dif-, , 

f'erences in public demand for different kinds of a.:1r service (127). 

Thls me4s that in add:1tion ta the demand for ~chéduled services, that 

,:1 el, the Cillectiv~ demand for continuously available serv:1ce, there 

are large areas of demand in wh1.oh continuoue 'ava1labili ty ia of 11 ttle 
l l' 

'1 • 

consequerlce and the prllnary concern of the customer is to secul:e the 

"Ji c~ea.pest) possi ble :Pr1C~ for a. particular flight, In orde~ to ach1eve 
'i , 
l' _ 

J ' { ~ .. .4 

, ~, 
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this end the\ customer is will~ to a.da.p.t his omi requirements, "to 

( • some ,extent, to the requirements of other peoPl~ if t;his guarantees 

( 

\ 

a lower 6perating cost, part].y through a bett.er load factor, and hence 

~ lower priee for the ~d1V1dÙaJ. seat ,( 128).-

It· is the Obl1gat1~ of public serv:lce, which means that sehe­

duled seJ:'V'1c8s can n9'ler be operated at a very'high load f~ctor, in 

addition to the vulnerab1l1ty of scheduled service'S to ad hoc compe-
1 . 

tit10n which has led to the view tha~ the obligations of public ser-

vice should be matched by some degree "of prote~t1on for the seh~uled 1 

\ 

operat~r~: __ far thl~ .~tection shoui:\~xtend is the crucial ques-

tion of the air 'transpprt ~liCY (129). \ 
, ---. \ 
\ ~- --------: . 

l'he air transport market' ,,1s characterlzoo by i t's changing nature 
\1' 

which appears to 11e in the rel\tlve weights of the collective public 

demand for "common ca.rr1age" SCh~d.uléd services and the other' types 

of demand for eheap whOle-aircraft-10ad travel (13Q). l'hus., the 

task of air transport regulators ls very difficult. Whlle th~y 

/-~ _ .. 
should continue to &fford the operators of shceduled air service~ 

apin-oPrlate degree of protecUon to,allov th .. to conUnue to c=;y j 
out the obligations ~mposed on them, they must, at the s!'U'le time, ('-

ensure' that restictions upos,ed \on the operation of whole-aircraft- \ 

load ,services of various kinds be kept to a minimum (131). However ~) 
because of the fact that undue Pj0tection.of shceduled services in 

th~ c~ pattern of air transport de~uldf almost certa1nlYf 

inh1bit the development of' air traf'fic, and sinee c1rcumstanees change 

:t'rOm route to route and t'rom t1me to time, 1 t is desirable to have a 
, , 

regulatory authoritjl that ean ,keep the traffic requ1remèn~ of aU 

areas constantly under raview and mod1fy the deg:ree of protection 

accomed tQ' schedÛled services in correspondence to the changing 

<:1 " 
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circumstances of the market (132). In some' in~tanc'es it may he best 
. () , 

to have specialist types of airlines t,o periorm the di:ffe~nt types 
li 
of sertlces, b.l.t there is no 1nherent r,ea:son why an airline which , 
operates scheduled ser.-ices should not a.J.so operate whole-aircrait-

load sertices (133). 

The Committee summarized 1ts con~sions with respect to thé 

problem of scheduled and non-scheduled ser.-lces, on the basis of the 

discussions above, as fol10wsl . , ' 

• 
"(1) The definitions of scheduled and non-scheduled 
sertices adopted in international aviation since the 
Chicago Convention have outlive4their 'usefulness. ' . ' 
(2) An important distinction does, however. still exist 
between scheduled' services and other services; the dis­
tinction resting upon the 'collective' nature of the demand 
for the first type of service and the obliga.tions placed 
upon scheduled opera1;.ors to provide continuously avall- .. 
ble service. -
(3) On routes where the preservation of scheduled ser­
viecs is clearly of importance to 'collective' public 
demand, scheduled operations should -be protected. to the 
extent nece~saJiY', from inclusive tour and other charter 
operations. 
( 4 ) On routes of whlbh the case' for preserving scheduled 
ser.-ices 15 less compelllng, greater fteedom !rom regu­
latlon should be permitted for the development of other 
ser.-ices of all kinds." (134} 

Dr. H .A. Wassen berfQl 

Dr. H.A. Wassenbergh is of the .v1ew that ""the problem lies in 

the fact that governments, in practice,' want, but ~o not know how to 

divide trafflc, and at what tariffs, between~er and' scheduled 

services and carriers, and between their own na.tional and foreign 

carriers (135). The oblious distinction i5 between group travel on 

the one band and indivldual ttave~ on the other (136). However, 

a group 15 easÙY formed by, for~ple. a consolidator, a travel 

'agEmt, tour operator, or chartering organization wough holding out 
..... 

air transportation to the general public, 0 the gen-

, , 
~-

l 
i 

i 
t 
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'" eral public, which amounts to the offer of individual transportation. 

( Thus, to separate charter service from regular service ahould not 

,~ 

f (, 
~ .. 

1 

r be directed at finding a de:t1nition of charte;rworthy traffic unl;ss 
o 

th1s ls limite.d to own-use and c10sely deflned bona fide prior-, 

aff1nltyand inclusive tour group' charter traffic. This means that 
~ ---.. 
split-charter and non-affinity or advanced booking charter services 

. 
cannot be properly and affective1y distingu1shej, and, therefore, not 

, ~ \ . 

'he separated from regular services (13~ In practice, any efforts, 

to set group (charter) traffic aparl from 1ndividualiy-ticketed 
. l ,~" 

(regular) traffic are not boW!d to ,succeed and', accordingly, a suc-

cessful regulation to separate charter service t'rom regular ser/iee 

" 
should place the emphas1s on entry and ex:! t of carriers in a market 

and on the control' of the fares and rates (138). He noted that t'Wo 

different approaches can be distinguished in this context,; first, 

confining the activities of charter carriers to close1y defined 

charterwortby traffic (the quali tat1v~ approach), or second, con­

fining these activ1. ties to a certain volume or geographically de­

'l1mited part ot: segment of the market (quantitativ~ approach). How-

ever, some States may"w1sl'l tO combine thése approaches (139). 

After discussing and commenting on some views (140) he . 
concluded that the present problem is~to find a solution to, the unfair 

( , 
fare competition and restrict the number of, carriers allowed to ccm-

pete in the same market, and, bearing in mind that the distinction 

betl:ieen charter and scheduled se:r;vices has disappeared, the tact 

which ls confirmed by rep1acing the affini ty concept bY non-affini ty 

f1dvanced booking concept, it appears that international civil avia-
, 

tion law should be adapted to the new situation (141). Along these 

f __ 
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lines he suggested thatl 

(1) Scheduled services should include "programmed" 
inclusive tour, split-charter and non-affinity charter 
services. cr -
(2) On the basis of traiflc rights a valid -<Ù;stinction . 
could be made, within scheduled services in the sense 
statecl in (1) abova, between non-commercial, semi-com­
mercial and commercial operations. This distinction, 
however, could be fûrther expl~red'and elaborated for 
inclusion in the Chicago Convention of 1944. J 

(J) Non-commercial operations are those exercising only 
the first or second freedom of the air. Semi-commercial 
operations are those on which commercial traf'fic 15 carried 
maklng a stop in transit for a certain ma.ximum 'p~r!od. <b 

of ~me in the country concerned regardless 'of i ts origln 
or nal destination. Commercial opera:tions are -those 
on ch traific is embarked for the ·first time or dis- . 
embarked for a stop of a dura tion exceeding the maximUlll 
period speclfied for the semi-commercial operations in 
the country concerned. 
(4) For non-eommercial and semi-commercial operations a 
large measure of freedom could be granted. Bilateral 
agreements covering scheduled services should be amended 
to that effect and a balanced exchange of opportunities 
for the commercial landings in the ~peration of inter-

1 national scheduled and charter services could there b-J 
be maintained wi thout regard to the type of carrier 
designated to exercise the rights exchanged. For 
commercial operations traific rights ~Ould be exchanged l' 
through bilateral negotiations and arrangements. 
(S) The main instrument in this system would be bllateral 
agreements which cover scheduled and charter services. 
There is no need to specify in these agreements the routes 
or the frequencies allowed to be operated. Instead all 
operations could be made subject to thier economic via- , 
bllity on the basis of actual an~ anticipated traffic 
demanda on the routes which the carriers choose to operate. 
The Bermuda l capaci ty clauses May still be applied to 
mitigate the competition between third and fourth freedom 
carriers and fifth freedom carriers on common route sec­
tors. Howevèr p the defini tions and conditions of group 
traffic to be carried on "charter" flights should be in­
cluded in the provisions governing the approval of tariffs. 
These definitions and conditions, which will give justi­
fication of the fares and rates to be charged, should 
be agreed upon multilaterally, e.g.,'thr~ carriers' 
negotiations, then be incorporated in bilateral agreements. 
C~er carriers should participate in the setting of 
tarifis and the establishment of the condi Uons of 
carriage ~r group (charter) traific. The inter-carrier 
àgreemen~p on part-cho;>art,ers should be further explorec:l. (142) 
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J • G. Thomka-Gazd1k 

After discusslng some of the market devi~es and,economic consi-

derations he concluded that there are three alternatives available 

as a solu~ion to the problem of international scheduled and non-sch-
J 

eduled a1.r transport. These are (1) ma.1nta.1n1ng the status quoI (2) 
, 

deregulating sch~duled operations along the direction of charter 

regulatlon; and- ()) bring1ng charter operations Into a new system of 
~ .. , 

agreed international controls (143). 

First, should the present distinctions be left to stand? He 

answered this question by saying 'that carriers and governments rea­

lized that something is fundamentally wrong'. The slackening in growth, 

of demand, the amount of excess capacl ty, and the elemént of wasteful. 

competition has put in jeopardy the regulatory assumptlons\ and prac-

tices of the Chicago and Bermuda systems. Therefore, i i is thought 

to be necessary that some structural changes should take place (144). 
, .1 

Second, deregulation of,bath scheduled and non-sched~ed servlces 

ls most unlikely to be considered by the majorl ty of governments 

since.Q:nis Is what the Chicago and B,ermuda systems were conceived to 

avoid. En)ecially less powerful aviat1~n States will not allow thelr 

carefully MIt up fiai routes and carriers 00' be crushed by the com-

petition of carriers from large developed States, or to be sustained 

only by ever-increaslng subsid1es. _ l1oreover. conservation of resources, 

wastefUl competition, and the non-accesslb11ity of prlvatély owned • carriers to public subsidy are, considerations Indicating that aven the 

most developed States will no~ follow this direction (145). 

F1nally, there rema1ns the possib1l1ty that charter operat~ons \ 

can be brought into a new system of agreed international' controls. 
" 

\ 

If the distinction ia to be el Im1ryated , aince there is no real differ-

encB between the so-called programmed charters and scheduled services, 
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~ t set s that the mast -attractive "l'd easiest way of dealing Id th 

the td~ market would be to subject these chart~~s to the same 

system;\ J:f' control a~ ls applicable to scheduled services, that is to 
\ . , 
\ 

say bilateral agreements. In this context, non-scheduled carriers may 

be given \the full scope of marketing devices open to scheduled carriers 
\ ~ 

rd th, howé,ver, sorne restrictions. This solution, certainly, could 
\\ 

run up against the protectionsists, but on the other hand, it is con­
\ 

ceiva~e tha~ it would permit elimination of rnany lim1tation~ and 

restrictions'. and provide carriers an equal opportuni ty in the market-
, 

place, which '11\ turn would, possibly, best serve the public Interest (146). 
\ 
\ , 

Alternatlyely, governments may be wishing to keep the distinction 

between scheduled and charter services. Agaln i t would be practical 
, ... 

to'malte use of b1lateral agreements to establish controls covering 
o 

the following subjects: (1) the carriers which are permitted to 
> • 

operate; (2) the capaclty that may be offered; ()) the area or areas 

~'" which may be served; and (4) the fares and rates that may be charged 

and the conditions ap~lic~ble to the sale of seats. Afte~ maklng some 

detailed suggestions which may be corls.idered :f'or inclusion in the bi-

laterl a.r.rangements, he concluded wj"th the acknowledgement tha the 

subject Is a very Gomplex one and whll.e i t may be easy to deal wi th 

c:i1.t theoretlcally, lt ls very di:f'flcult :~,_~)lY any results ~ived 

at thereby (147) . 

Wemer Guld1ma.nn 

He ls of the view that there are two basic problems. \ The firet 

relates to/the marketplace. It &is the so-called programmed or 

schedulized charter operations which have acquired many of the char­
\ 

acteristlcs of scheduled services. Th1's problem has further been 
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complicate~ by the tact that national policies, positions, and regu-

( lations with respect to such charters differ signifieantly (148). 

( 

The second relates to the choiee of law. That is .to say as a result 

of the d.1ffering national regulations conflicts of laws arise (14) f 

This latter problem could be solved through substan'tive atandardi-' 

zation between two or more States. wi th s1m11ar basic philosophies and 

polieies "eut 1t is not feasible, at present, to be solved multila-
, 

tera.lly. Al terna ti vely, i t may he sol ved through standardiea. t1 on 

of the rules on the choiee of law by adopting el ther the country of 

origin rule or the, c.ountry of destination rule (150). H.owever, he 

concluded that the present regulatory situation under Article 5.of 

the Chicago Convention ia one of chaos and confusion and, in this , 

respect,'three main options for Multilateral international action or 

inaëtion are open (151): 

(1) The firat option la te do nothing .. Let matters 
. develep in their own way. Let national poliey-makers 

bllaterally improve their respective positions and take 
their decisions according ta the complete freedem ~s ' 
confirmed by lCAO Second Air Transport Conference and the 
short-term interests of their respective countries. 
While this way Inval ves the least effort and resistance 
i twill certalnly not terminate the chaos (152). 
(2) The second option relates te programmed charter 
operations by rea.llzing that there are three basic pol1cy 
positions with respect theretol t'ree competition without 
substantial restrictions, free competition within well~ 
defined user ca tegorles, and he'avUy re~tricted compe­
tition. Firat develop as much uniformity as possible 
1011 thin each of the three pol1cy groups, for example, in 
the fotm of' model elause~J llke ~hat was done by ECAC and 
lCAO Air Transport Regulation Panels, and then try to work 
out rules for coordiruating the mOde~ clauses developed 
for each group w1 th those developed for the other two (1.5)). 
There ia the risk that these three osi tions may harden 
and crystallize a.n!i that it will, a a. resul t, become 
~more dif'ficul t later on to achleve overall uniformi ty (1.54). 
,()) The last option ls to bridge the existing diver-
gences through establlshlng a multl1ateral regulatory 
framework. This solution would have to be somewhere 
in between the two extreme posl tlon~, for example t near 
the ECAC t'ramework which alre~ has developèd. How­
ever, under the present clrcumstances th1s solution is 

l, 
1 

i 

1 
1 

'il : 

~, 1 



( 

) 

l , 
\ ( 

~ . 
very di ff'i cul t ,to achieve. On the other ha.nd~ lf' thè 
civil a..Ui transport falla into worldwide depresslon, 
all kindsl of poli tical pressures might develop and the 
chances' for this optiotl might dra.ma. tically improve (1~5), 

Dr,'Nicolas Matteesco Matte • 

After discussing the problems brought about by the develop­

ments ta.k1ng place in the in~ernational air transport market sinCl' 
\. • Ii 

the Chicago Convention of 1944. he stated that three options,"involv-
fI'". r t> • 

i . 
lng three diff'erent levels, are aVs.1.lable to lCAO member States as 

a remed.y (156), These opti.ons are: (1) on the regulatory Javel, 

to achieve a better coord1nated system of capacity'and priee control 

wi th respect to seheduled and non-scheduled services Ieaving the dis-

tinction between them and their regulatorybasls in the Chicago Conven­

tio~ uncnanged; (2) on the level of' def'inition, to modify th~ present 

distinction between bath types of' servlces, /or lntroducing a new de-

f'ini tion of' n~n-scheduled services, leaving the regulatory regilne and 
! , 

Hs basis in the Chiacago Convention ,unchangedJ and (3) on the level 

of the ,regulatory basis in the Chicago Convention, to replace the 

dual-regul.atory œsis of Art~cles 5 and 6 of' the Chicago Convention. ' 

. ' 

by new premises for the def1nltlon and regulatory problems involved (1.57). 

Howevero his view ls that the sUbject matter of the problems 

brJught about by the developments of' inte~t1~ air transport 

market may be characterized as a "special branch of 'international 

economic regulation''', aince the economic aspects of the regulatory 

problems have emerged as the predominant ones, and, thus., as in other 
j 

f'lelds ,f' economic regulation, the role of' the law should be to pro-

vlde a mere framework for the economlc processes and adapt to their 

requirements instead of channel1ing or 1nhlblting them by rlgid rules (158). 
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Accord1ngly, the eeonomic reali ty of interna t10nal a~ transport ~s . . 
well as the need for flexibillty should eonst1tute the basis on which 

the lega.l framework should be established (159). 
, ./ 

At the drafting of the Chicago C~nvent1on t'Wo basic need.s for 

international air transport exist,ed, 

" 

"( 1) the need for regular and permanent servièes on 
certain predetermined router,ln accord.a.nee with a pu-

" blished timetable, open to any memoor of the public, and 
sUbject to 'common carrier' obligations of a public law 
nature; thus the need for a "public schedÙled. air service"; 
(2) the need for one time, low cost, non-scheduled trans­
port on indivl,dually chosen routes, for certain kinds 
of passenger groups (or cargo) 1" 'he i t a:ffini ty groups ~ 
s1mdents, members of a eharterlng firm'I pllgrims, etc., 
as wall for taxi flightsi thus, the need fQr a 'non­
scheduled aerYlce'."(160) -

. Over the year~, however, a major change Ms taken place, that i6 
" 

te say, a "third 'casie need has emerged. 

"(3) the need for more cr less regular and peramnent low 
cost services, on certain predetermined routes, in ac­
cordance wi th a Ume'table subject to change, open to any 
member of the public via a tour operator setting up 
planeload groups, not subject to 'common carrier' obli­
gations but left to the initiative of the tour operator; 
thus, the need for a 'private scheduled air service'." (161) 

, ' 

The concept of the "priva te scheduled 1 air service" corresponds 

to ljhat has been termed as "schedulized" or "programmed" charters and 

to "public charter" concept introduced in the United States (162). i . . 
The predominant ratio legis of Article 6 of the Chicago Convention 

had been "to sUbje,t the eeonomically relevant international air 

services to a close, mutual government control" (163)', which l'esul ted 

in developing a system of blla.teral agreements, and sinee the eeono-

mie significanee of "private scheduled air services" becomes more and 

more comparable to that of "pt,tblic scheduled services" it follows that • ,< . 
the former services should come 1 in principle, under Article 6 of the 

Chiêago Convention (164). However, the system of bilateral agree-
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ments with its trad.1tional regulatory tools should not be automat'i-

cally applied to "private scheduled air services"; instead i ts contents 

should be adapted (165). Along these lines he bas made sorne sugges-

~1ons whjt::h .may be adopted by States ln, their, bllateral arrangements. 

such as(controlling the entry b,y des~gnating every carrier which is 
, . 

f1t, willing and able ta carry, no allocation of routes rut general 

. agreement on the areas ,which May be served, sorne fom of capaci ty con­

trol c10sely coordinated wi th "public scheduled 'a.ir sf;lrvices", no 

collective priee control", fares being set by air carriers individu-

ally in cooperation wi th tour operato~s subject to the direct govern- . 

ment control (166). 

The ada:ptation could be effected either ~ "(1) reachiIlél agree­

ment on the uniform applicat10n of the respective clauses to Lpr1vate 

scheduled air services' on the bilateral level, or (2) amending the 

formal bi1ateral agreement; or ()) concluding a multl1ateralagree-

ment on the regula tion of ' priva te scheduled air services', setting 

out the regulatory regime for this type of service." (167) The last . 

solution is :preferable, es:peeially, sinee its chances of success are 

better than they have ever been for "public scheduled air services", 

because there would be no d.1fficul ty of dea1ing wi th the fifth free-
• 1 

dom rights which have been the main obstacle to concluding a m':ll-

tllateral agreement on the latter type, for ":private scheduled air 

services" are exclusivE!ly, w1th rare exceptions, point-to-point ser-

I 
vices (168). 1 

~ .. 

.1 
> 

1 
f 
f 

j 0 

l 

t 

1 
! 

J 

{ 

1 , 
i 

, 

Î 
-, 



'1 , 

. 
r 

1 
! 

l ' 
1 

f' 

l 

t 

.. .. 

1'" 

REGULATION OF INTERNATIONAL NON SCHEDULED AIR 

TRANSPORT: 

\ 

Pending the work of ICAO's Panel ~f E 
\ . 

on Regulation of 

Air Transport Services upon stage 4 of ~he Panel's work p!ogramme 
\ 
\ 

relating to regulation of non-scheduled ~i -transport--a;s-men""t:roned 
" \ 

95 

. \ 
earlier, it seems relevant here to sugges , basad upon~the foregoing 
, 

and other considerations and views, a pas ible course events may tak 

L in searching for a solution to the prese t problems caused by the 

developing and changing circumstances of international air transport. 

Regarding the nature of the subs ce of this possible regime 
'. 

there are three basic theories of polic es, each struggling ta sec e 

for itself the best possible position i international air transpor 

tation arena. These theories range fr m the most restrictive to th most 

liberal attitudes towards how internat onal air transport should'be 

regulated in order to achieve what Sta es consider to be their mutu 

and divergent interests. These theo es are based on three concept 
, 

(1) deregulation of international air transport; (2) protection of 

national carriers ~ma1nly scheduled ciers) and other national 

interests through imposing every poss ble restriction which might 

be considered to achieve this end; an (3) the concept which repre-

setns the middle way between the oing two extremes. That is 

to say the regulated competition or e gradual and cautious libera­

lization to the extent it serves the public interests (consumers' 

needs, carriers' econom1c v iabil i:ty , and' other national interests) . 

Dere ation or Liberalization of In ernational Air Trans ort 

The United States is the champi of this poliey. Drawing 
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upon its domestic experience in deregulating its domest1c air trans­

porta tian 1 t tried to pursue the same poliey in i te bila teral nego­

tiations and arrangements- wi th other countries. The United States" 

poliey in this context was made more specifie in the International 

Air Transportation Competition Act of 1979. which was signed into 

law by President Carter on February 15, 1980 (169). This Act, which 

was' modeled after the domestic Airline Deregulation Act of 1978 (170), 
6 \ 

stated that the following, among other things, would be çonsideved 
1 

as being in the ~~~~~ interest and in accordance wi th the public 

convenience and necessity: 

(1) " ••• the placement of maximum reliance on competitive 
~ market forces and on actual and potential competition (A) 

to provide the needed air transportation system, and (B) 
to encourage efficient and well-managed cazJ:'iers to 
earn adequate profits and to attract capital, taking 
account, neverthelesB" of material differences, if any, 
which may exist between Int~rstate and ovérseas air 

- -' transportation, on the one hand, and foreign air trans-
portation; on the other." (171) 1) , 

(2) " ••. the encouragement, development, and maintenance 
of an' air transportation system relying on actual and 
potential competition ta provide. efficiency, innovation, 
and low priees, and to determine the variety, quali ty 
and priee of air transportation services." (172) 

n _'_ 

This Act set out the goals for the United States international 
-L 

. aviation negotiating poliey ta be developed by the Secre~ of State, 
\ 

the Secretary of Transportation, and the Civil Aeronautics Board 

which emphasizes the greatest degree of competition. These goals 

• 

f 
! 

! 

include, among dther things: l .. 
( 1) The freedom for United States as well as foreign 
carriers to offer fares and rates which correspond with ,i' 
consumer demands; , 
(2) The fewest possible restrictions on non-scheduled 
air transportation; 
(3) The maximum degree of multiple and permissiv~ inter­
national authorization for the United States air carriers 
in order to be aOLe to respond qu~ekly to shifts in 
mar~et demand; 
(4) The elimination, to the greatest extent possible, of 
operational and marketing restrictions; and 
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Cs) . The opportunÙy for foreign carri~rs to. increase 
their acce@s ta the United states points"if exchanged for 
'hanefits of s1IÎLilar magnitude for the Unj,ted States' 
caIrlers or the travell1IÎg pub1.ic wi th permanent linkage 
between rights granted and ri~ts given away. (173) 

97 ' , 

However, the United States has been trying to execute this new 

internatlQnal pol1cy with its Most obvibUS features of free entry 

and exi t t mu! tid~si~ tioh, 1 extended fare, freedom, and no capaci ty a 

, 1,\ 1 

constraints (174) since 1978 when the f1rs\~ step in this- direction 
. . 

came w~ th the conclusion ~ a bila teral agreement wi th the Nether,-
~ 

'y lands (175). In the' same year President Carter issued a S'4tement 

, 

on, International' Air Transportation Policy which affirmed, among 
~ 

other things, the- principles of priee compet.i tian and multiple entry 
~ ~ 

as goals of United States international aviation relationshlps with 

other nations (176). Negotiatlons started with many countrles and, 
r \Ii.. .. 

agreements were reached with sorne of them~ e.g., °Belglum, Singapore, 

Thi'Liland, etc;, through whlch a considerable progress has been made 
. " 

a.long the Unes of this new policy (177). This limited sucçess may 

be attributed, Jo sorne extent, to the f~ct that, generally';-greater 

aecess ta the United States' market for foreign carriers, e .g., more 

ga teways, grea ter frequency of operation, has been traded for greater 

freedom of operation for the United ~tes carriers in the provi~i0lJ. 
- ~ 

of capaeity, roùting and lower fares in aeeordance with the new 

poliey goals (178). 

Protectionism or Restrictionism 

The new United States policy discussed above may not be aceepted 
o ' 

Qy the majori ty of' nations for various reasons lneluding: 

(1) There are many g~ernI\ll:ll:lts which are comml tted ta 
planned economy and, therefore. wish their international 
aviation services be developed in coordina.tton wi th 

o 
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other planned growth -in :aervice sectora and infrastruc­
tures. Accordingly t regulatory controls are essential 
aS 1ft element of l:aslc nati0na+ economlc poliey and the 
deregulation ept Is philosophica.11y unaceeptable. (179) 
(2) There are na ons which are committed to the exis­
tence of thé~r naU carriers Hi th the intent to use 
them for their economic development. These nations .. ay 
be unwilling to risk their carriers by subjecting them to 
disciplines of the t'ree market in which the inefficient 
~st,go the the wall no matter haw their social role May 
be important, partlcularly, if these nations lack the 
means to provide direct subs'idies and considered i t fairer 
to sustain their carriers on a reasol)able share of inter­
national revenues provided b,y relatively wealthy pas sen­
gers. l-ioreover, these nations may not be prepared to 
see their national carriers merge with other carriers 
of ether nations. (180) 
(3) 'Ihere are nations which consider that their vi ta.! 
communications and securi ty interests require a broad 
international network of direct flag services, Many of 
them between points where demand may be relatively limited. 
These nations ID1i.y not, therefore, be able to rely on < 

free market forces and will view intense competitive 
pressure on their carriers' prime routes as a limitation 
on thej"r national interest. (181) " 
(4) It 15 almost impossible for Most carriers of the 
third world to adopt the policy of deregulation since 
they are mostly operating on thin markèts, are often high­
cost operators (182), lack access to capital markets, to 
new technology, and to management skills, and particu­
larly they will not be able to acquire the latest and Most 
cast efficient equipment, a fact that would place them 
at a disadvantage in condition~' of unreasonable compe-
ti tion. For these nations the poli tical tacts may be 
added to the foregoing purely commercial considerations. (183) 

For these reasons a great number of nations will continue to 

98 

stick to their protectionist or restrictionist attitudes. They will 
~ 

con,tinue to protect their national carriers, mainly scheduled, State 

owned or subs1dized, and other national interests of purely economic 

or political nature. 

. 
RegtÙ.ated Competit1on or Gradua! and Cautious Liberalization ~ 

Nattons following this policy are of the view that woile moder-

ni'zation 1s necessary to improve the rèsul ts of the system such 
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, . 
modernization should be ..... achieved through,gradual evolution of' tl;le , ~ 

o 

present regime rather than its replacement b,y a new order (184). 

This policy tends to consti tute ad. ,hoc responses to particular mar-

ket situations, assume that ways'be found for sch~~ed aarriers ta 
........ 

serve the priee-sensitive market profitability, and, generally, aim 

at preserving or reinforcing the competitive si~uation of the national 

carriers (185). Whereas this policy, l1k~ the United States dere­

gulation, put more emphasis on airline competition and cost-related 
~ 

fares, it d.1:ffers in the means adopted to achieve that, for example, 

the tendency to limi t th~ hew promotional fares to third and fourth 

freedom carriers, market by market pricing, economics of through­

f'light se:;-vlce, and capaplty limitations (186). In short, this po-" 
\ \ ç ,'\ 

liey adopts a regulated competition and ls selective in its ~mpha-, . .... \ 

~ 

sizing the extent to which reliance upon free-market forces or 

protectionist means may be effected in arder ta achieve i ts goals, 

including the economic and politidal national interests vith respect 

to each single situation comprising particular route or'routes and 

particular area or areas. 

Other Contributing'Factual Factors 
,./ i 

There are two factors each of which will play its role in the . \ 

search for a solution ~o the present proClems of in~ernationa1 ait 

tnglsport l 

( 1) It Is not only the availability of cheaper fares l' 

and rates, satisfaction of d.1fferent public needs and' 
demand$ for varying types of air 'transportation, and the 
viab1l1ty of air carriers, scheduled and non-scheduled, 
to operate"eeonomically, efflciently and with relia­
bility that determines the international air transport 
poliey for each nation, but there arep in ad.di tion to 
the foregoing elements other considerations relating, for 
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example, to national defense needs, national needs for 
the flow of internati-onal a1nna11" national ~equirement 
for communications to facllitate international commerce, 
safety implications, tourism and the balance of payments 
potentials, aerospace·and industrial development, employ-' 
ment and enviro~ntal and energy implications (187). 
Each nation bas 1 ts own priori ties and i ts own interests 
in weighing some or all of these considerations when for­
mulating the objec~ives anà means of the1r international 
air transport policy. ( 188) . 
(2) The economic env1ronment in which carriers were 
operating in the sixties and at the beginning of the 
seventies has changed considerably to the disadvantage 
of the carriers' management (189). For example, energy 
has be~come scarce and expensive (190). At present, fuel 
costs represent about JO per cent of international 
carri 1 direct operational cost (191). This increase 
together with other costs for labour and other govern­
ment related charges for airport and navigation facill­
ties, all of them are outside carriers' control, account 
for about as much as '70 per cent of the carriers' expen-
di ture (192). Other' externaJ. pro blems include t-he 1nfl.a tion 
rate with its effects of skyrocketing input costs and 

, and an increasingly higher proportion of variable C,osts 
in direct operational costs (t'S) in addition to airport 
and airways congestion (194). . 

10P 

The Means Ol:t Methods n Which This Fossi ble Course may be APproacned , 

!WO main groups are easily recognized wi thin "non-scheduled'" 

category of international ait tr~sport services l \ ~e,first group 
, 

includes those traditional or classical types of non-scheduled ser-, , 

vices which caU'sed no problems to scheduled services sinee they are 

restrictied to bona fide prior afiinity groups, own-use, and other 

special,çoups such as students, speciaLevents passengers,. and &11-

cargo flights that are easily distinguishable frOm the general public 

(195). The second group comprises the so-called programmed or 

schedulized charters. It 'mainly includes advance booking, inclusive 
1 

tour, ànd public charters (196)." There 1s a general agreement that 
., ' , 

i t is this group of non-scheduled services which caused the confusion 
, , 

in the present regulatary regime and other problems in internatio~ 

air ~ransp~ since,they bave acquired most of the basic characteris-
.. i 
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tics of sched~led services without assuming their responsibilities 

to provide services under the common carrier obligations as discussed 

earlier. 

1) As to the first group of "non-scheduledll services, which are 

largely recognized by most nations, and régional bodies (197), there 

is a very good chance to reach an a.gDeement between nations on 

their regulation on a global basis within IC~O efforts still going 

on. This agreement, follo~ing the example, set Qut by the Multilateral 

Agreement on Commercial Rights of Non-scheduled Air Services in Europe 

of 1956, ahould be based on Article 5 ~f the Chicago Convention 

of 19~ and greater freedom should be accorded to these services 

through removing any i'estrictlons that may be Imposed under "regu-
'. . 

}a tions , ~ candi tions • or limi ta tionl;i". by States according to prpvl­

sions of Article 5. It ls unIikely that problems of the differlng 

polieies of nations, deregulation, regulated competition, and restri-

ctionism will be raised in this context since these services cause , 

no harm' to scheduled services which are still regarded b,y most States 

as a very important element- of international air transport. H6~ever, 

if reaching this agreement proved to be fàcing some .difficulties, 

at least hàrmonization and libera1ization of regulations governing 

these services may, to a large extent p be achieved by building world-
1 .. . 

wide consen~ in the form of model clauses and guidelines .for the 
" . 

gu1~ce of governm~nts and regional bodies. 

z) With re~pect to the second group of non-scheduled servi?es, 

the so-called progranuned or schedulized charters, ther~ io5 first the 

1 

problem of determining thei~ nature and whether they should be classified 
- ;- . \ 

scheduled or remain under the eategory of non-scheduled services. 

As discussed and concluded earlier, ICAO efforts regarding this problem 

.. ,,'. ~ .~ 
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brought, in praetieal terms, nothing new sinee States retainèd ,their 

( freedom, which they already had, to classify these services as sehe-

{ 

. , 
duled or non-scheduled aceording, of course, to their national inter-

, 
ests in the firet In~tance. Accordingly, in the present mter'e view,. 

a solution to this problem should still Ce worked out sinee this i5 

a prerequisite for any further meanlngful efforts ta find a solution 

ta the rest of the problems. In this respect 'the suggestion made b,y 

Dr. N~?olas I1a.teesco Matte that these services ~ classified a.s "pri-

1> vate scheduled air services" in contrast to tradi tlonal scheduled 

. ' senices to be clas~ified "public scheduled air services" has a strong 
! 

appeal and should be explored :f\trther (198). First, by adopting this 
, 

suggestion traditional scheduled services and the so-called program-

med er schedullzed charters will 'he brought under the sarne regime 
'-----. ' ." . 

ançl regulated, generally, by the principles and rules governlng 
, . 

schedule~ se~ices, the thing which ~eems to be qulte in 11ne with the 

majority of views expressed in both ICAO's two Sp~cial Air 'rransport 

Conferences held in 1977 and 1980. Second, thus, inany of' the problema 

. brought about by the lack of harmonization between rules governing 
1 

scheduled services and those applicable to- prpg:rammed or schedulized ' 
, ' 

charters will disappear. Thirdp this suggestion still retains the 
'\ 

basic-difference between traditional schéduled senices and program-
,,~ ~ 

med or schedulized c.harters, that ls the common carrier obligatiQn 

assumed by scheduled services to provide continuo~sly regular services 
, ~ , 

without reg~ to the plane-load factor and wh ether the route or 
. ! 0 _ 

routes operated are economically viable or not as long as the public ", 
, 1 

interest demanda that. This difference should te' reflected in that 
\ 

the Ifprivate 'scheduled servic~s" should not 'he entirely go~erned by . 
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the same IUles govern1ng "publ1c sched.ul1Jd serv1ces". l:J1t sOlie ape-

( c~ rulèa should be allowed for each tyPe w1 th1n the whole frue­

work goveming internatiODa.l. scheduled air transport (i99). 

( 

A this suggestion wu accepted the nen question 18 hov i t IIl1.ght 

be 1JIplemented. A colaprehenaive IIIUl.tUater&1 approa.eh on global 

terme seema.~ bear1ng in mind today's reallties, impossible in the 

foreseeabla future (200),. So, recoursa to the bUateral approaèh , " 

18 a cOlipelling facto However, in orcier te achleve as web ha.rmon­

lzation anJcoord1llatiOn as p08sible~ the efforts going on withili 

reg10nal bodies (201) as well as lCAO (202) must continue- to build. 

through recOllJllendatlons, model clauses and guidel1nes, consènaus on the 

, . 

reg10nal level, between two or aore ragions, and on the global leval (203). 

As to the subs~tlV'e content of the8& b11aterài\.~_nta 1t seau 

that the United States in the tiret place adopted and supports the 

concept of derelUlatiol'l wh11e IOOAC Meaber states generally lellD tewards 

regulated compet1tion and gradua! cautious l1beral1A.tl?n. Most of 

the thlrd world States or developing countries generally faveur pro-
':'7 ' -

tect10n1st or restriction1st concepts. However, 1~ will be left to 

" 
bilat~ral negotiations and to the efforts of regional organizations as 

r l 
~ 

well as t lCAO to ro11d as IIlUch as possible regional consensus and 

at leaat some glol:al underatand1ng on some àapects wh1ch ~g.ht be 

round to serve IllUtual interests. The the &lone Will deteDdne whether 

one of these policy trends la ta predom1nate over the world or if 

coexistence batween two or the three theories i8 inevi table. 

ÂIIending Artlcles " '6 and 96 (a) of th., Ch:1,cyo Conventlon 
. 

It ls 'too early to 8&y whether Articles S, 6 and 96 (a) of the 

Chicago Conventlon 8hou1~ be amended or not, auce thls will depencl 
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on the course to be taken 'b1 States tovarda lCAO' s 'Second. Air Trans-

( port Conterenee ot 1980 RecOllllendat1ona and, IIOst iIIportantly, on 

the pending work of ICAO's panei, ot Experts on Regul.&tiol1 ot Air , 

'l'ramsport Servie.s upon tourth and fif'th stages aentioned earUer, 1 

in' addition to States' reactiona thereto. For exaaple. if the !ore-. . ' 
t-

go1ng proposal, wh1ch waa ued. on Dr. Kat'te's eusesUon. had round 

the neceseary support" aa0l'l8 the _Jorl ty of Contracting States, then 

i t JI1ght be appropriate that. 

(1) Article 5 be uend.ed to the effect that no restric­
tions IIILY be 1JIlposed on tr&d1 tlonal non-sched:uled services 
except nth prior notification for, s.g., air tra:ftic 
control, custoas, and 1u1gration purposes. 
(2) Artiel,. 6 and 96 (a> be aaended to include "private 
acheduled a&rlices" and "public scheduled se1"V'1c~s" 
within the lleaning ot "scheduled serY'1eee" conta.1n.J1n 
the provisioM theno!. 
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FINAL CONCLUSIONS 

(1) Events of the First \'[orld established anli the Paris Conven-

tiOR of 1919 corl~irmed th~ principle o~ a St~te's sovereignty over 

the alrspace above lts terrltory. This principle was relterated in 

Madrid's Convention of 1926, the Havana Convention of 1928, and the . '. 

Chicago C{)nvention of 1~44 in addition to many national laws an-d' 

some bilateral agreementsl thus, it became a weIl established princi-

pIe of the contemporary international law. 

(2) Whlle thls principle was pr1marlly established for security 

reasons, States found ln lt the best means t{) protect their oth~r inter-

ests including economical and poli tical ones. ' Since national inter-

ests in the international air trans'port differ considerably 

in corr~spondence with other differing national economical and poli­

tical lnterests~ the attempts made ln the Paris Conference of 1919, , \ , 

the ~ld Conference 'of 1926, the Havana Conference of 1928, and the 

c'hicago Conference o~ generally f~iled to secure 'a m~ tiJ,.a.teral 

agreement on the economic regulation of international scheduled air 

"' transportz therefore, it was left to bilateral negotiat~on~u arrange­

ments, and agreements to exchange traific as well as commercial rights 

for scheduled services between any given two natlons. 

(J) However~ Artlcle 5 of the Chlcago Conventlon granted a 

~ealtively more flexible position to non-scheduled services since they' 

~ere not regarded as important as schedule~ servlces though in prac­

tice States avalled themselves of the provision "regulation&, cond.1-

tions, or limitations" contained in the last part of th, Article and 

made the whole Article almost unoperatlve. 

(4) The Chicago Convention, while 1 t made a distinction between 
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, . 
international scheduled and non-scheduled servlèes according ta 

, ( Articles 5 and 6, 1 t had not defined the terma "scheduled" and 

• 

'( ,; 

'" "non-schedl,Ùed". ICAO Council, in 1952. circulated, for the gul-

dance of Contractlng States, lts definltion of international sche­

duled service and its interpretation of Article 5 . 

(S) Traditianal or classlcal types of non-scheduled servlces, 

including own-use, bona fide prior affinity group, student and spe-

cial event charters fit in easlly under the category of non-schedule:d 

se~lces according to ICAO Council's de~inltlon of 1952 and caused 

no harm or problems to scheduled services. 

(6) As the marketplace developed, new types of non-scheduled 

.services emerg~,d, including inclusive tour, ·advance b4loking, and 

public charters. 
~ . 

On the one hand, i t was difficul t to classify these , ' 

·serv:ices as scheduled or non-scheduleâ, and, on the other hand, 

tQeir competition with seheduled services with 'its deteriorating 
~ 0 

effects (exceasive capacity, fares and rates war, waste of resources, 

and bad financlal results) affected the viability of internatlonal , 

air transport. 

(?) Attempts ta fin,d a' solution throug~ ICAO (Special Air 

Transpo:r;t Conference of lm and the Second Air Transport Conference 

bf 1980) seemed~to have failed to get thé appropriate answer on the 

level of, distinctl'on since the matter was left to the discretion of 

States to classlfy the so-called pro~ed or schedulized charters 

.,·as scheduled or non-schedule~ On the regulatory level~ 1t remains 

ta be seen what results the ICAO Panel of Experts, on Regulation of 

Air Transport Services, will arr1,.ve at and how States will responâ 

thereto. / 
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(8) As a possible course events may take in the search tor an 

. ( appropriate solution. Dr. Matte's susgestion :that the so-called pro­

gruaocI. or _riw.i.ed charter bo 1t1ed ia "privat. ach..tuled 

serv1ces" and be bt'ought under the e regime governing trac:l:1 tional 
• 

scheduled services to be class1!1e~ "public scheduled.services" bas 

a strong appeal and should be explored further since 1 t seelll8 to be 

in line w1 th the Dajor1 ty of views expressed in both lCAO' s Special 

Air Transport Conference of 1977 and Second Air Transport Conference 

of 1980 as well as it w111 reso1ve many of the present problelll8 

caused by the deve10plllent of new concepts of charter services. 

(9) It 1s too ear1y to say whether Articles 5 and 6 of the Chi­

cago Convention should be amended or not since this will depend 
a 

large1y on the resul ts tha t may be reached by lCAO' s Panel of Experts 

on Regulation of Air Transport Services in its vork upon the foUrth 

and fifth stages in addition to the States' rejl.Ctio~ to these results. 

How8Ver, if, for examp1e, the proposal mentioned 1n (8) abova found· 

the necessary acceptance by the majority of States, i,t _y be appro.. ' 

priate to amend Article 5 so, as to sacure more freedOIl f6r,trad1tional 

non-Bcheduled services, and Article 6 to inc1ude both "private sebe-
1 ". 

duled lSe~iceB" and "pu bllc scheduled services" . vi th1n the meaning 
1 
, 0 

of international Bcheduled ,services. Article 96 Ca) should then " 

be amend-èd. accordingly. 
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