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ABSTRACf

This thesis presents an analytic review of the different definitions of
··Open Skies Treaty-. It mainly introduces American, Ca.,adian and
European views of Open Skies. We also propose our definition of Open
Skies in a North American context including our NAFTA partner,
Mexico.

Then, the thesis conduets a detailed study of the law and practice
pertaining to regional Open Skies Agreements in Europe, Latin America,
Australasia and in the Asia/Pacific region.

Afterwards, an analysis of the main proVIsions of the North
American Free Trade Agreement is made with reference to air transport.
Follows, an overview of the state of the Canadian air transport industry
and poliey.

More importantly, a complete analysis of the New Air Transport
Agreement Between Canada and the United States implementing an
Open Skies regime as for 1995 is made in Chapter V.

Fmally, a aitical analysis of this 0pP.n Skies Agreement is maàe and
perspectives are given as ta the future inclusion of Mexico, Chile and,
later on, of all of Latin America.
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RESUME

Ce mémoire présente une re."ut! approfondie des nomtreuses
définitions du concept d' "Accord de ciel ouvert-. Les visions américaines,
canadie:mes et européennes du concept de "ciel ouvert" y sont
principalement traitées.

Puis, une üude détaillée du droit et de la pratique en matière
d'accords l'é!;ionaux de -ciel ouvert- est faite dans le cadre, entre-autres, de
l'Europe, de l'Amérique latine, de l'Océanie et de la région Asie/Pacifique.

Par la suite, le mémoire analyse les principales dispositions de
l'Accord de Liore-Echange Nord-Américain en ce qui a trait au transport
aérien. Un aperçu de l'état de l'industrie du transport aérien au Canada
ainsi que de la politique canadienne dar.s ce domaine suivent.

Plus important encore, le chapitre V est entièrement consacré à

l'analyse du Nouvel Accord Bilatéral sur le Transport Aérien entre le
Canada et les Etats-Unis qui institue un régime âe -ciel ouvert- avec effet

immédiat entre les deux pays dès 1995.

Enfin, critique est faite de cet Accord et les perspectives de la future
inclusion du Mexique, du Chili et, éventuellement de toute l'Amérique
latine sont abordées.
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INTRODUcnON

World's trend today is to Free Trade Agreements between

neighbouring countries in order to maximize trade and to minimize

governmental impediments to a free market place. This has been

happening in many parts of the world, namely in Europe (European

Community), in Latin America (Mercosur, Andean Pact), in North

America (North American Free Trade Agreement hereinafter NAFTA), in

Asia (Association of South East Asian Nations, hereinafter ASEAN) and

in Oceania (Closer Economic Relations Trade Agreement between

Australia and New Zealand hereinafter CER).

In this respect, it is strongly believed that air transportation

between such countries must follow the commercial flow and provide

much needed transportation services to the business and leisure travellers

as well as cargo services in the most efficient way and at conditions set by

the market forres and protected by antitrust law.

In fact, air transport has proven to be among the most important

infrastructure industries of the twentieth century.l It is an integral part of

the infrastructure essential to commerce, communications and national

1B. Stoc:kfish. ·Opening Closed Skies: the Prospects for Further

Liberalization of Trade in Int.:rnalional Air Transpon Services· (1992) 57

Journal of Air Law and Commerce 599.

2
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Thus, the principle of sovereignty of astate over the airspace

above its territory codified in the Chicago Convention7 of 1944 has led to a

system where the exchange of traffic rights between states is done on a

bilateral basis via a Bilateral Air Transport Agreement. Generally, the

governments involved have adopted a protectionist view based on·

reciprocity, equality of opportunity, equality of advantages and on strict

national ownership criteria. And as O'Toole observes, yet, ironically, the

airline industry, which has played such a key part in making the world

smaller, remains one of the last bastions of national o'wnership.S

The coming into force of the NAFI'A Agreement on January 1,1994

for Canada, United States and Mexico will enhance the commercial

exchanges and the air trafflc between the three partners in such a way that

the existing Bil.lteral Air Transport Agreements [hereinafter BATA) that

are of a very restrictive nature have already became obsolete and

burdensome in order to respond to consumers needs for transportation.

Considering that fact, this thesis will come to the conclusion that

Canada, United States and Mexico should conclude an Open Skies Treaty

with a phased-in implementation, that consecutive cabotage should be

allowed, that access to the four slot-constrained airports in the United

4

SK. O'Toole. -Olobal Ooals- (6-12 January 1993) F1ight International 23.•
7Convention on

Chicago, 15 UNTS

International Civil Aviation. 7 December

295, arLl [bereinafter Chicago Convention J.
1944,
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States9 be ensured to both Canadian and Mexican airlines and that rules

on foreign .:>wnership of airlines should be re1<:xed in ~h.e three countries.

Such Treaty would include both scheduled and non-scheduled air

transport and the carriage of passengers, mail and/or cargo.

In fact, the Canadian Minister of Transport Doug Young made a

public statement9 to the effect that a framework Agreement to set a new

round of negotiations on Open Skies between Canada and United States

had been signed on December 22, 1994. Effectively, on February 24 1995,

Canada and United States signed an Open Skies Agreement that entered

into force i:nmediately thus replacing the 1966 Agreement. This

Agreement will liberalise to a great extent cross-border air services

between the two countries.lo

This paper intends to present a comprehensive study of the

possibility for the NAFrA partners to conclude an Open Skies Treaty and

will focus on the carriage of passengers on a scheduled basis. F1I'St of aIl, it

will define the concept of Open Skies in general, it will then address the

worldwide liberalization of air transport via regional groupings, more

specifically in Europe, Latin America, Oceania and Asia. Afterwards, this

9Namely: Chicago O'Haro. Washington National and New York's Kennedy

and La Guardia. See P.S. Dempsey. "Airline Dercgulation in the United

States: Competition. Concentration. and Market Darwinism-(l992) vol.XVII-1

Annals of Air and Spacc Law 199 at 207.

lOG. Gauthier, -Cieux ouverts: c'est réglé, Plus d'obstacle l'a un

accord Canada-E.-U. sur le transport aérien- La Presse (23

December 1994) BI•

5
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paper will describe the North American Free Trade Area by summarizing

the NAFTA Agreement and by giving the general background of the

Canadian air transport industry and policy .

Then, the new air transport Agreement between Canada and United

States will be analysed. Thereafter, a critic of the Agreement will be done

and an overview of its perspectives in the future will be given followed by

the conclusion.

n OPENSKIESTREATY

A DeF..nitions

1. Scope of the Regulation of Air Transport

In order to acknowledge the seriousness of the hurclles

encountered through negotiations for an Open Skies Treaty, the scope of

the regulation of air transport must be defined:

-What is regulated

Routes. including the matter of entry, are the

most fundamental elements of regulation.

Each country must first decide whether to
allow foreign aireraft to operate in its airspace,

and between what points it will allow

operations. [usually the airlines allowed to
operate on specific routes are designated by

their national governmentl

6
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Carae;tu is aiso subject to regulation. Capacity
is generally reckoned as the frequency of
operation of the [lights (cr , the number of
times a [light is operated over oz giuen period,
for example twice a week), times the number
of seats installed or, the cargo Cl4rrying

capability of the aireraft used. [...}

Fares and rates are suhject to regulation. l...}

Tratfic is suhject to regulation. This concerns

how much and what type of passengers or
cargo an airline is to he allowed to carry.- Il

Considering the fact that an Open Skies regime can he

viewed as Free Trade in services of air transportation, this section will

now examine different definitions of this concept in order to suggest the

best suitable model for North America.

2. New Air Transport Agreement Canada-

United States12

Il R. De Murias. The Economie Regulation of International Air TranSport

(Jefferson: McFarland & Company. 1989) at 2-3.

12Air Transport Agreement Between the Government of Canada

and the Government of the United States of America, signed in

Ottawa on February 24, 1995 and entered inlo force the same

day. see Anneli: Il for the integral tClI:t of the Agreement.

7



•

•

•

First, a recent agreement was reached on a framework

for the resumption of forma! negotiations for a new air services

arrangement between Canada and United States and was announced on

December 22,1994. On February 24,1995, the final agreement was signed

by both govemments. This new Bilateral Air Transport Agreement

institutes an Open Skies regime between the two neighbouring countries.

It is important to note, however, that Canada and

United States intended to liberalise air transport between the two

countries since 1985!13 As a matter of fact, a Special Committe was struck

in November 1990 to hold public hearings across Canada and to trave! to

Washington, D.C., in order to canvass the views of communities,

provinces, the aviation industry, labour groups, the business community,

the tourism industry, and the shipping and travelling public on the

proposed Canada-U.S. air transport services negotiations.l4 The

Committee's mandate was to assist the govemment in developing its

negotiating strategy by providing broad objectives and guiding principles

to ensure that the interests of Canada are best served.ls

l3See: J.K. Gordon. ··Canadian-U.S. Bilateral Talks Hingc on Cabotage

Agreement"· (Deeember 2 1985) Aviation & Spacc Tcchnology at 45.

140pen Skies, Meeting the Challenge: Report of the Special

Committee on Canada-U.S.A.. Ail' Transport Services, 1991,

summary of observations and rec:ommendations at 6.

ts!lkm..

8
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AIso, with the deregulation of the Canadian airline

industry and the conclusion of the Free Trade Agreement with the U.S.,

in 1988, there was an increasing interest in both countries to reopen

negotiations. 16 As a result, the two governments announced that

negotiations to establish a new bilateral air transport agreement would

begin in early 1991)7

One of the most important aspect that resorted from

that report was the fact that the 1966 Bilateral Air Transport agreement

between Canada and the United States and the modifications brought later

on to its route schedules were updated and too restrictive in their nature

to serve efficiently the needs of the Canadian customers thus rendering

the status quo unacceptable.

As Airports of Montreal's Chairman of the

Administrative Board Arthur Earle observes, the current air transport

agreement [1966) cannot meet existing requirements and furthermore, the

Free Trade Agreement cannot have the expected results without the

support of a new open skies policy.l8 For example, as pointed out by the

United States Airports for Better International Air Service (USA-BIAS),

16~.

17~.

18Testimony of Mr. Arthur Earle, 12 December 1990, lJW1.. al 14:9.

9
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there is not even a direct service between the two

countries'capitals-Ottawa and Washington.l9

Notwithstanding the fact that formai negotiations to

explore the prospect of creating an open regime were announced to take

place in early 1991 as we mentioned earlier,20 aIl attempts by both

countries to liberalise substantially the air services agreement, have

resulted in failure21 until the signing of the Open Skies Agreement in

1995.

In view of the importance of this agreement in the

North American context of NAFI'A, a thorough review of the Agreement

and of its implications is done in chapter V of this thesis.

3. U.S. Approach ta Open Skies

198. Ct 'lpbell (Presidenl of Ihe Campbell Aviation Group) quoled by: R.

Richards, D. Jones, -Flying to Canada may soon cost less- USA

Today (February 14, 1995) 89.

20}oint Statement by U.S. Secretary of Transportation Sam

Skinner and Canadian Minister of Transport Doug Lewis, in:

Transport Canada, Canada United States Air Transport

Agreement Background Information, CATC (90) 477, October

1990.

21G. Petsikas. -Opens Skies: Nonh America- ( 1992) vol.XVII-1 Annals of

Air and Spacc Law 283.

10
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We will now examine the American view of Open

skies. The Department of Transportation of the United States'

government [hereinafter DOT] has adopted, in 1978, an aviation policy

that promotes Open skies in its negotiations of BATAs with other

countries.

Gomez-Ibanez and Morgan state that the renewed U.S.

interest in an -open skies-policy resulted not simply from tradition, but

also from a belief that restrictive aviation agreements harm air travellers

and the economy in general.22 They add that by controlling fares, in-flight

services, and capacity, restrictive agreements reduœ competitive pressures

for carriers to improve efficiency or to offer more attractive services and

fares.23

In fact, the development of an official US. open skies

policy has led the effort to improve relations in international air

commerce.24 During the spring and summer of 1992, DOT formulated its

definition of open skies in the Final Order and promulgated a new

Department initiative to negotiate open skies agreements with European

22J.A. Gomez-Ibanez & I.P. Morgan. -Oeregulating International

Markets: The Examples of Aviation and Ocean Shipping"( 1984) vo!.2 Yale

Journal on Regulation at 113.

23llkm..

24T.D. Grant. -Foreign Takeovers of United States Airlines: Free Trade

Process. Problcms. and Progress"(Winter 1994) vo!.31. no.l Harvard Journal

on Legislation 63 at 79.

11
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countries.2S DOT had first issued an -arder Requesting Comments- on

open skies.26 In this arder, the Secretary of Transportation Andrew H.

Card, Jr. is quoted to the effect that his open skies initiative was designed

to stimulate interest in creating an even more market-oriented

international aviation environment. He also adds that the initiative is

designed to establish a framework which will allow both U.S. and foreign

carriers the greatest flexibility to conduct their business without undue

government intervention, benefitting the travelling and shipping public

to an extent that is not possible under traditional bilateral arrangements.

The Order, served upon aU certificated air carriers, all

foreign air carriers, and interested U.S. agencies and industry groups,

enumerated eleven basic elements that DOT would tentatively include in

its open skies definition and those elements were also included in the

Final Order:

(1) Open entry on ail routes;

(2) Unrestricted capacity and frequency on ail routes;

(3) Unrestricted route and traffic rights, that is,

the right to operate service between any point

2SDefining -Open Skies·; Final Order, DOT Order 92-8-13, Doc:ket

No. 48, 130 at 1, (August S, 1992).

26Defining ·Open Skies·; Order Requesting Comments, issued by

Jeffrey N. Shane, Assistant Sec:retary for Polic:y and

International Affairs, Fed. Reg. 19,323 (Dep't of Transport

1992).

12
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in the United States and any point in the

European country, including no restrictions as

to intermediate and beyond points, change of

gauge, routing fIexibility , coterminalization, or
the right to carry Fifth Freedom Traffic [ traffic

beyond the other party to the BATAl

(4) Double-disapproval pricing in Third and

Fourth Freedom markets, 19overnments of

both parties to the BATA must disapprove the

fare in order to strike it dawnl and price

leadership in third country markets to the

extent that the Third and Fourth Freedom

carriers in those markets have it lThird

Freedom being the right to disembark

passengers in the other party's territory and

Fourth Freedom , the right to take passeng.'!Ts

back to the territory of the nationality of the

airlinel;

(5) Liberal charter arrangement (the lcast

restrictive charter regulations of the two

governments would apply, regardless of the

origin of the fIight);

(6) Liberal cargo regime (criteria as

comprehensive as those defined for the

combination carriers);

(7) Conversion and remittance arrangement

(carriers would be able to convert earnings and

remit them promptly to their homeland in

hard currency without restriction);

13
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(8) Open code-sharing opportunities 27 ;

(9) SeIf-handling provisions (right of a carrier
to perform/control its airport functions going
to support its operations); the ability to self­
handle is a crucial element in an airline's
presentation of its product to the public, and
the ability to self-handle guards against
monopolistic and discriminatory practices at
airports.

(10) Procompetitive provIsIons on commercial
opportunities, user charges, fair competition
and intermodal rights; and

(11)Explicit commitment for
nondiscriminatory
operation of and access for computer
reservation systems.; we have held repeatedly
thut nondiscriminatory CRS 0peJ:ation and
access is essential to a fair and equal
opportunity to compete. -28

The final open skies definition is virtually identical to

the text which was proposed in 1992 and the Final Order did not address

the national ownership/control criteria and the prohibition of cabotage

because DOT considers that these matters are govemed by statute, that

27Gr:mt dcfincs -codc-sharing- as "thc praetiec of providing passagc undcr

the namc of a single airlinc and through thc tiekcting and airfarc

arrangcmcnts of that airlinc. cven though passcngcrs must switeh airlincs

en roUle.- in T.D. Grant. SJuwI. nOIC 24 at 80. sec foolDotc 48.

28Dejining -Open Skies·; Final Order. Supra notc 25 at 3 .

14
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For him, open skies [...] means that everything is permitted,

unless it is expressly forbidden [;] O.lIen skies means freedom of safe flight,

freedom of air traffic carnage, and freedom to do business, while this

freedom does not apply where or when flight is forbidden, to carriage that

is forbidden, and to business deals and practices which are forbidden.32

Wassenbergh would formulate open skies as follows:

(a) Any designated air carrier of a Party shall be
entitled to operate and offer to the public any
kind of air service at any frequency with any
kind of aireraft in any configuration on any
route at any cost-related price to, from, via or
within the territory of the other Party or
Parties, in any manner it chooses, subject only
to internationally agreed and standardized
safety, security, and environmental
requirements.

and:

(b) The carriage of any traffic by any air service
or on any air service in combination with any
other mode or modes of transportation to,
from, via and within the territory of the other
Party or Parties shall be freely permitted to
designated air carriers of a Party, on condition
that the contract of carriage includes the

32H.A. Wassenbergh. Principles and Pracrices in Air Transport
Regularion (Paris: ITA. 1993) al 63.

16
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intcrnationally agrt:cd and standardizt:d
provisions.

(c) Any designated air carrier of a Party shall
receive national treatment and full doing­
business rights in the territory of the other
Party or parties.

(d) A designated air carrier of a Party shall be
considered as a carrier holding a license issued
by that Party in accordance with internationally
agreed and standarized criteria, and having its
registered office in the territory of that Party.

and, finally:

(e) AlI commercial operations of designated air
carriers shall be subject ta internationally
agreed and standardized rules of healthy
competition.-33

5. One North American Perspective on Open

Skies

The definition of open skies was also addressed

by Petsikas for whom, in such .. system:

.'{...} there would no longer be any restrictions
on the points in country A which couId be
served from any point in country B by the
airline of country B and, of course, vice versa.

331lWD. al 63-64.

17
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ln brief, route schedules would become
obsolete. As weIl, it would like1y mean that
tarif! and capacity regimes would be

extensively, if not totaIly, deregulated.

Nl1tional laws and regulations with regard to

technical and operational standards, as weIl as

non-scheduled services would be harmonized.
National rules regarding ownership and

control of airlines would inevitably be relaxed,

if not altogether abolished. FinaIly, cabotage

which is, to a limited extent, being proposed ùy
Canada, and which remains a very

controversial issue, would probably be realized.

[•..] then Canadian and American air carriers
will probably be replaced ùy -North American­

air carriers, owned and operated ùy North

American interests, and serving a single North

American market. ln such a context, the

controversial nature of cabotage will clearly
lose much of its significance. -34

6. Best Suitable Model of Open Skies for North

America

After an extensive review of the literature on open

skies, we have come to the conclusion that the best suitable mode! for

34G. Petsikas. Supra nOie 21.
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Canada, United States and Mexico aimed at regulating scheduled air

transportation of passengers should include the following elements.

First, the agreement should grant immediate and

unlimited access for designated Canadian and Mexican air carriers and the

right to operate from any point to any point in North America with

unrestricted capacity and frequency on all routes.

On the other hand, it should grant limited access for

designated American air carriers to the following major cities: Toronto,

Vancouver, Montreal, Mexico City, Guadalajara and Monterrey and this,

only for the first two years of the agreement.

The Americ:m air carriers would thus be allowed to initiate a

maximum of two new daily services on routes induding one of the

aforementioned cities in order to enable the Canadian and Mexican air

carriers to adapt and react to this new enhanced-competition

environment a:ld to conclude strategie alliances with their counterparts to

the agreement.

This acœss would be limited only by the application of

international standards and harmonized regulations on safety, security,

environment and technical norms .

The designated airlines of the Parties would also enjoy

full doing business rights throughout North America namely: the right to

perform their own ground handling services or to obtain them from
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other providers, currency conversion and remittance of their local

earnings, employment of North American personnel, sales and

marketing of international air transport3S •

Conœming the carriage of cabotage traffic by the other

Parties ta the agreement, it is advocated that consecutive cabotage rights

should be granted ta each of the Parties.

Consecutive cabotage could be defined as the right for an air

carrier of country A ta carry traffic ta country B, ta make a stop in country

B ta disembark traffic, ta take passengers at that stop and continue the

joumey ta another city in country B. For example, Aeromexico flying the

route Mexico City-Washington-New York would have the right ta carry

local traffic between Washington and New York.

In fact, it is argued that this type of cabotage would induœ a

more efficient utilization of the capacity of the airc:rafts and provide a

wider range of different flight schedules thus serving better the interests

of the consumers. It is also argued that this type of cabotage would be

more acceptable for public opinion and labour groups in the United States,

the latters being vigorously against the granting of cabotage rights to

foreign airlines.

3STreatment of -Doing Business· Matters. International Civil

Aviation Organizatioll [hereinarter ICAO) Working Paper 14 (17

May 1994), AT Conf./4-WP/14, World-Wide Air Transport

Conference on International Air Transport Regulation: Present

and Future, Montreal at 1 •
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Moreover, the fact that these rights would be granted

to the airlines of trade partners of NAFTA, with reciprocity for U.S.

carriers and the fact that Canadian and Mexican airlines are now

privatized should ease up the negotiations on this sensitive issue.

We would also propose a new criteria of ownership

and control stating that a North American air carrier must be owned at a

majority level by North American citizens in order to benefit from the

agreement meaning that foreign citizens can own up to 49% of the equity

of a North American carrier but that control must remain in the hands of

North American citizens. It should also be incorporated either in United

States, Canada or Mexico and have its principal place of business in North

America.

Furthermore, the right of establishment in North

America shall be granted to aU designated North American air carriers by

the Parties. Those carriers must abide to all laws and regulations that are

imposed by the Party of the territory chosen on a non-disaiminatory basis

between national and North American airlines.

On fares and rates setting, we would propose a double­

disapproval regime applying to Third and Fourth Freedom markets

where the airlines set rates freely in connection with the conditions of the

market place and where the governments of both Parties must disagree

with the fare set by one of the designated airlines in order for this !are to

be rejected.
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Coneerning the Fifth Freedom market (traffie beyond

North America), the fares and rates should be set on the basis of eountry

of origin pricing meaning that only the country from which the flight

originates need to approve the fare or rate in order for it to be effective.

The criteria used to evaluate the fare or rate should be

found in Antitrust Law provisions that would be acœpted by the Parties as

applying to fuis agreement. In that sense, it should be a Fare or a rate set

in accordanee with the eosts relating to the transportation provided. In

effect, predatory pricing and priee dumping should be forbidden.

Predatory pridng can be defined as the situation where

a dominant firm sets its priees 50 low for a suffident period of time that its

competitors leave the market and others are deterred from entering; fuis

implies that the predator as weil as its victims has incurred significant

losses and that the predator has the expectation that these lasses will be

made up by future gains and by exeràse of market power.36 It can also be

defined as the introduction by a carrier into a market of an excessively low

priee which is likely to be perceived as spedfically designed, targeted and

intended to keep out a new entrant carrier or to drive out a weaker

incumbent.3'

360ECD. Predazory Pricing (Paris: oeco. 1989) al 9. 81.

3'The Nature, Purposes and Special Kinds 01 Saleguards

Required to Ensure Fair Competition, ICAO, Working Paper 10

(19 April 1994), AT ConfJ4-WP/10, Wor1d-Wide Air Transport

22



•

•

•

Generally, priee dumping refers to priee discrimination

between national markets such as the sale in the United States of a

product at a price less than is charged for the produet in the producer's

home market.38 Applied to air transport, priee dumping can be defined as

the introduction by a carrier into a market of an excessively low priee (not

necessarily with malicious intent) which is likely to have significant

adverse impacts on a competing carrier or carriers .39

Another aspect of the agreement should take into

account the fact that air transport in the United States is congested

especially in four key airports namely, as we have seen, Chicago O'Hare,

Washington National and New York's La Guardia and Kennedy. In fact,

the traffic is 50 intense that their slots have been restrained meaning that

even if the Parties have the right to land , they might not be able to get a

slot at these airports in order to exercise this right.

50, a Canadian or Mexican airline willing to land there

must buy a slot from one of the American carriers which owns it and only

one slot at peak time can be worth up to 1 million U.S. dollars.

Considering that American carriers are not facing a similar situation

Conference on International Air Transport Regulation: Present

and Future, Montreal, al 2.

38J. E. Garten. -New Challenges in the World Economy The Antidumping

Law and U.S. Trade Policy- (1994) yol.28 no.3 Journal of World Trade 129 al

136.

39ICAO.~ nOIe 37 al 2.
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neither in Canada or in Mexico, a readjustment is necessary. Therefore,

the United States should, in the agreement, reserve a reasonable number

of slots to Canadian and Mexican air carriers in order for them to have a

real opportunity to compete on these important markets.

With respect to capacity, airlines should be free to fix

th~ir own capacity in accordance with market requirements. Again,

Antitrust Law would play a paramount role in imposing sanctions upon

airlines for predatory over-eapacity and capacity dumping.

Predatory over-eapacity could be defined as the fact, for

an airline, to flood a route with an over-capacity not justified by market

demand with the intent to drive its competitors out of the market on this

route and to obtain, afterwards, a biggest share of the market power. ICAO

Secretariat defines it as the introduction by a carrier into a market of

capacity which is like1y to be perceived as specifically designed, targeted

and intended to keep out a new entrant carrier or to drive out a weaker

incumbent.4o

Capacity dumping would be the introduction into a

market of capacity far in excess of anticipated demand (not necessarily

with malicious intent) which is likely to have significant adverse impacts

upon a competing carrier or carriers.41

40ICAO.SJuw. nOie 37 al 3.

41ICAO.llkm..
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The disputes arising from predatory pricing, price

dumping, predatory over-eapacity, capacity dumping, airlïnes'mergers and

from all anti-eompetitive behaviors should be settled on common unified

Antitrust Law provisions by an arbitral tribunal composed of independant

experts of the three Parties to the agreement.

On the other hand, these common Antitrust

provisions should allow cooperation between the designated airlines and

with foreign airlines as well namely for code-sharing agreements,

interlining, mergers, alliances including equity investments or not, and

computer reservation systems agreements [hereinafter CRSsl .

A Code of Conduct on the use of CRSs must also be

part of those provisions as weIl as a general commitment of the Parties to

compete fairly. In order to ensure the fairness of competition,

governments of the Parties should address the issues of fuel taxes, aircraft

financing and general tax burden of airlines to create a level playing field

where the air carriers would be placed in similar conditions whether

doing business in either one of the countries Party to the agreement.

The dispute settlement procedure of the arbitral

tribunal would resolve such disputes in less than forty-five days. It should

be allowed to impose a temporary capadty freeze during that time and

also to award compensatory damages to the victim of such behaviors for

proven damages.
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Conceming the carriage of Fifth Freedom traffic namely the

carnage of traffic beyond Canada to Europe and Asia and beyond Mexico to

Central and South America, it should not be limited on a capacity basis

and the negotiation of Fifth Freedom rights with third countries should

be pursued by the Parties on a trilateral basis and in the best interest of

Canada, United States and Mexico and include scheduled, charter and

cargo services.

Common immigration and customs procedure should

be implemented with a green/red light system for aIl citizens of Canada,

United States and Mexico that would accelerate and facilitate these

procedures.

Finally, we would also suggest free access to North

America for designated charter airlines whether carrying only cargo or a

combination of passengers/cargo and for scheduled all-cargo services of

designated airlines of the Parties, subject to the same harmonized

regulations on safety, security, envirorunent and technical norms as for

scheduled services of passengers.

III World-Wide Liberalization of Air Transport Services Through

Regionalization

When related to international air service trade, the liberal

policy of astate means elimination-on a basis of reciprocity-o f

constraints pertaining to: the free acœss of foreign airlines to serve its

-own- or -common- air transport market; the establishment of scheduled
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and non-scheduled air services; the determination of their capacity, tariffs

and other conditions of carriage; and sales activities, the transfer of excess

revenues, and other -doing business- issues.42

According to Wassenbergh, the main reason of the

liberalization of international air transport is that it is more likely to

produce the following beneficial effects:

- eneouraging new airline initiatitJes and
general progress in citJil atJiation

- an otJerall increase in international air traffie;

and

- sound eeonomie dwelopment of
international air transport intJoltJing
optimization-through self-regulation-of the
whole international air transport system,

including road patterns, schedules, eapacities,
as weIl as sertJiee and priee letJel and ehoiec, at
least on major routes. 43

On the other hand, regionalism may be defined as a grouping

of two or more states whose goal is the formation of a distinct political

and/or negotiating entity, and a regional arrangement as a voluntary

42M. Zylicz. International Air Tru.nsport Law (Dotdcchl: Maninus Nijhoff

Publishcrs. 1992) al 35.

43H.A. Wassenbergh quolcd in: M. Zylicz.llkm.. al 36.
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association ot sovereign states that have developed fairly elaborate

organizational tools to forge between them bonds oC unity.44

For Al-Ghamdi, regionalism is based on the assumption that

universalism is still premature and too ambitious, while nationalism is

outdated and dangerous. He then adds that sinee the time is not yet ripe

for order-building on a global scale, regionalism is useful as an essential

stepping-stone.4S

In fact, regional groupings in the field of international

air transport services have been formed aIl over the world in order, for

like-minded nations, to reinforee their power of negotiation with other

regional groupings and to enhanee the flow of commerdal exchanges

between the countries member of the regional grouping that often

encompasses more than the air transport industry namely general Free

Trade agreements.

The following chapter will take a look to the most important

regional groupings for North America in the field of air transport. Firstly

in Europe, then in Latin America, in Australia and New Zealand and,

finally, in Asia.

44S.A.F. AI·Ghamdi. ïowards G1obalization in the 2lst Century- (1994)

Monograph Serics No.1 Annals of Air and Space Law Chicago Conference

Anniversary 1944-1994 at 34.

4SS.A.F. AI-Ghamdi.l.d.!:.m..
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A Europe46

This section will address the new liberalized regulatory

regime for air transport now in place in the European Community. In fact,

the most important development for liberalization of air transport in the

European Community [hereinafter EC] was the passage of the Single

European Act of 198747 and, in preparation for the institution of the

Single European Market on January 1, 1993, the passage in [three] phases

of [progressive] liberalizing measures48 concerning international air

transport within the Community.

The third package of liberalization measures was

agreed to by the Community's Cou."\cil of Ministers in June of 1992.49 It

applies both to international and domestic traffic, to scheduled and non­

scheduled flights in the Community and without any distinction between

passenger, cargo or mail carriage. It sets up a common liœnsing policy,

grants free market access with temporary limitations on cabotage rights

and freedom to fix fares for all Community Air Carriers .

46This section is principally based on the author's tenn paper Cabotage

Within the European Union: the New Ru/es of rhe Game. IASL. McGiII

University. April 1994.

47Single European Act, O.J. Legislation (1987) No L169 at 1.

48B. Stockfish. Supra note 1 at 621.

49S.A.D. Hall. ïhe EC Third Package- (1993·94) Air Finance Annual at 102•
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1. Licensing Rules

The harmonized licensing rules are laid out in Counàl

Regulation 2407/92so • In order to be granted an operating license in the

EC, a Community Air Carrier lhereinafter CAC(s)] must have its principal

place of business or its registered office located in the EC Member State

granting the license and its main occupation must be air transport orny or

in combination with other commercial operations of aireraft (art.4(l».

Furthermore, the CAC shaH be majority-owned by

nationals of Member States and effectively controlled by them (art.4(2});

-effective control- being defined as the possibility to exercise influence on

the right of the air carrier to use its assets or on the composition, voting or

decisions of its bodies (board of directors) or on the operation of the

business itself (art.2(g».

There are also insurance requirements (art.7) and

financial requiremenis (art.S) that must be met by the CACs. To ensure

safety, a CAC must obtain an air operator's certificate granted on common

criteria by the Joint Aviation Authorities. Such criteria still have to be

included in a Council Regulation and until this is done, national

requirements apply (art.9).

SOof July 23, 1992.
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In brief, licenses will continue to be granted by

individual EC Member States, but in accordance with liberal, Community­

wide and non-discriminatory criteria which favour new entry into the

Community airline industry.51 The purpose of this Regulation is to

establish a common system for the issuing by Member States of operating

licenses to air carriers established in the Community on a non­

discriminatory basis.52

In fact, the notion of Community Air Carrier is a

central concept of the European Integrated Air Market and is of major

importance equally in intra-EC and extra-EC relations since

discrimination on grounds of nationality is prohibited under article 7(1)

of the Rome Treaty instituting the European Community.53

In order to give full effect to this principle, the carriers

in the EC must be entitled to operate for traffic within a11 Member States

under the same conditions as national carriers.54 50, Member States will

5Ip.p.C. Haanappel. -Recent European Air Transport Developmenls­

(1992) vol.XVII-1 Annats of Air and Spaee Law al 221.

52S.A.D. Hall.~ nOie 49 al 103.

53A. Loewenstein. European Air Law (Baden-Baden: Nomos

Verlagsgcsellschaft. 1991) al 131.

54A. Loewenstein.likm. al 132. 133.
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no longer be able 10 discriminate between carriers by issuing licenses on a

preferential basis.55

The notion of CAC is also of the uttermost importance

considering the fact that the Council Regulations grant free market access

for all intra-Community routes to the CACs as we will see in the next

paragraph.

2. Market Access Rules

The rules are laid out in Council Regulation 2408/9256 •

Under article 2(b), a -Community Air Carrier- is defined as an air carrier

with a valid operating license granted by a Member State in accordance

with the Regulation on the licensing of air carriers. "Traffic RighC is

defined as the right of an air carrier to carry passengl'i'S, cargo and/or mail

on an air service between two Community airports.

The core of the liberalization of air transport in the EC

is found in article 3(1) which states that CACs shall be permitted to

exercise traffic rights on routes within the Community. Considering the

fact that Member States have not surrendered their sovereignty over their

airspace, the exercise of those trafflc rights means that CACs are permitted

to operate stand alone Ftfth Freedom rights (namely a Fifth Freedom right

55S.A.D. Hall. SJI.w:a. noIe 49 al 103.

560J. (August 24, 1992) No. L 240 al 8.
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not related to a Third or Fourth Freedom right and often referred to as

Seventh Freedom right) throughout the Community without any

restriction.

For example, by using these rights, British Airways can

freely offer a flight between Amsterdam and Rome without having to

depart the journey from London thus competing directiy with !<LM

Airlines and Alitalia on this route. As De Coninck points it out, full

liberalization of Ftfth Freedom rights will allow non-residents carriers to

enter the hubs of other carriers and compete with the latter at their home

base.57

On the other hand, these traffic rights do not indude, for the

moment, the carriage of domestic traffic within the same Member State or

what is referred to as -cabotage traffic-. For example, the carriage, by the

Spanish flag carrier Iberia, of passengers between Paris and Lyon, two cities

located in the French territory.

In faet, until April 1, 1997 the Member States have no

obligation under this Regulation to grant cabotage rights in their territory

to CACs licensed by other Member States. Nevertheless, they now have

the obligation to authorize -consecutive cabotage- carriage into their

territory for all CACs licensed in any of the Member States.

S7F. De Coninck. European Air Law (Paris: ITA. 1992) al 129.
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Consecutive cabotage may be defined as the exercise of

traffic rights on a s.:rvice constituting an extension of a service from or as

a prelin'ünary of a service to the State of regïstration (or of licensing) of the

carrier such as the service, for example, from Athens to Rome and then to

Milan by the Greek regïstered air carrier Olympie Airways.

However, the second sentence of article 3(2) limits the

capacity of the CAC offering a consecutive cabotage air service to a

maximum of 50% of the seasonal capacity of this CAC on the

international segment of which the consecutive cabotage is the extension.

Thus, for a flight Athens-Rome-Milan if the seasonal capacity of Olympic

Airways for its service from Athens ta Rome is 20 000 seats, then Olympic

Airways is allowed ta offer a limited capacity of la 000 seats on the Rome­

Milan segment.

The full liberalization of traffic rights including stand­

alone cabotage (e.g. Lufthansa operating a flight from Paris ta Marseille

only) will take place on April 1, 1997.

According ta Nuutinen, this transitary period (1993­

1997) is the result of a compromise between liberal Member States that

proposed immediate access to full cabotage rights namely United

Kingdom, Netherlands, Ireland and Denmark, and the protectionist

Member States that were insisting on a transition period of up ta six years

namely France and the southem European states; this compromise being

34



•

•

•

clearly in favour of the latter states.58 The main rea50n being that the

grant of cabotage rights to air carriers registered in another Member State

is an important concession in the matter of the territorial exercise of

national sovereignty.59

Member States are granted the power to regu1ate the

access to routes within their territory for air carriers liœnsed by them but

they may do 50 without discrimination on grounds of nationality, of

ownership and of air carrier identity and with respect of the Community

rules including the competition rules (art3(4».

They also retain the right to regulate the distribution

of traffic between the airports within an airport system without

discrimination on grounds of nationality or identity of the air carrier (art

8).

Moreover, the Regulation introduces two safeguard

provisions restricting the prindple of free market access. Firstly, article 4

states that a Member State, after consultation with other Member States

involved and after having informed the Commission and the air carriers

operating on this route, can impose a public service obligation to an

airport in its territory for any route consi1ered vital for the economic

development of the region where the airport is located to the extent

58H. Nuutinen. "The Third Package.Final Version- (July/Augusl 1992) The

Avmark Avialion Economisl al 2.

59J. Naveau. Droit aérien européen (Paris:ITA. 1992) al 79•
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necessary to ensure the adequate provision of scheduled air services

satisfying fixed standards of continuity, regularity, capacity and pricing.

Secondly, a Member State can impose conditions on,

refuse or limit the exercise of traffie rights in case of serious congestion

and/or environmental problems especially when other modes of

transport can provide satisfactory levels of service. This action must be

non-disaiminatory, time-limited and must not affect the objectives of the

Regulation, distort competition or be more restrictive than neœssary. The

Member State wishing to undertake such action must inform the other

Member States and the Commission three months in advance to justify

its action (art.9).

The fact that the two safeguard provisions namely the

public service obligation and the limitation of traffic rights for

environmental problems or congestion could be used by protectionist

Member States to protect their air carriers since the difficulty of proving

the disaiminatory effects of such measures and the time delay neœssary

for the procedures before the Commission to sautinize the acts of the

Member States should not be under-estimated.

Furthermore, in the case of environmental or serious

congestion problems, it may be too easy for Member States to rely on

other modes of transport competing with air transport since no common

guidelines exist enabling States to determine the level of intermodal

competition.60

60F. De Coninck. S!uln. noIe 57 al 83.
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3. Fares Rules

The rules are set out in Council Regulation 2409/9261 .

As for the licensing and market access Regulations, the fares Regulation

apply oniy to CACs and to air services performed wholly within the

Community (art.l(l)).

The preamble of the Regulation states that air fares

should normally be determined freely by market forces but that it is

appropriate to complement priee freedom with adequate safeguards.

-Air fare- is defined as the priee, in ecus or local

currency, of the carriage of passengers and of their baggage that is paid to

the air carrier (art.2). A - basic fare- means the lowest fully flexible fare

available, on a one way and return basis, which is offered for sale at least

to the same extent as that of any other fully flexible fare offered on the

same air serviee.

The essence of the Regulation is found in article 5

which states that CACs shall freely set air fares. Even though Member

States can require on a non-discriminatory basis that CACs flle the fares

with them, such filing cannat be required ta be submitted more than

610J. (August 24, 1992) No. L 240 at 15.
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twenty-four hours in advance and in case of matching with another air

fare, prior notification is sufficient. Until full liberalization of cabotage in

1997, Member States can require a period of up to one month to fill the

fares if only one air carrier or a joint venture of two carriers licensed by it

operate on a domestic route.

As for non-scheduled air services, article 3 states that

charter fares and seat and cargo rates charged by CACs shall be set by free

agreement between the parties 10 the contract of carriage.

Pursuant to article 6, a Member State can, on a non­

discriminatory basis and after consultation with the Member States

affected, withdraw a basic fare excessively high or stop further fare

decreases on a route if they result in widespread losses for the air carriers.

In case of disagreement, the other Member States affected can require

consultations from the Commission 10 review the situation.

The fares Regulation does not apply to air services

perfonned under'a public service obligation (art.l(2» or to non-eACs on

intra-EU routes (artl(2a».

Therefore. the third package of fares Regulation

introduces a pricing regime that is kind of a double disapproval system

where the pricing is free but with safeguard clauses against basic air fares

excessively high or excessively low.
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Another essential part of European law with respect to

cabotage is the freedOIr. of establishment enshined in articles 52 to 58 of

the Rome Treaty of 1957.62

4. Right of establishment

The right of establishment is very important in the

context of the EC because, in theory, it allows CACs to circumvent the

time-limitations imposed on stand-alone cabotage rights. It is also of great

importance in the general context of an open skies agreement since it can

be more efficient for the airline of a Party to set up a subsidiary in another

Party's territory in order to operate air services in that territory.

First, the right of establishment is defined as the right,

for every national of a Member State, to establish itself or to set up

agencies, branches or subsidiaries in the territory of another Member

State.63 It also includes the right to take up and pursue activities as self­

employed persons and to set up and manage undertakings formed in

accordance with the law of a Member State (Art.52) and having their

registered office, central administration or principal place of business

62Treaty establishing the European Economie Community, 298

UNTS 14, Rome 1957 [hercinafter Rome Trcaty); as amended by the Single

European Act of 1987.

63Rome Treaty, Anicle 52.
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within the Community.64 Those companies or flI'ms shaH be treated in

the same way as natural persons who are nationals of Member States

(art.58). Of course, as Balfour points it out, the freedom to provide services

is a residuary freedom of the right of establishment.6s

In effect, the legal status of this right was clarified by

two cases which stated that air transport was subject to the general

provisions of the Rome Treaty including the right of establishment.66 50,

as soon as an air carrier fulfills the conditions to obtain a CAC's liœnse

under the licensing Regulation, the CAC can establish itself or its

subsidiary in another Member State.

Despite the fact that CACs possess the right of

establishment in the whole EC, it is illusory to think that they can

circumvent the cabotage restrictions since Member States retain, until

1997, their right to assign their domestic traffic rights and they will

certainly do it in favour of their own air carriers. In order, for a CAC

liœnsed in one Member State, to have its share of the stand-alone

64Rome Trealy. Anicle S8.

6SJ. Balfour. -Frcedom lo Provide Air Transpon Services in the EEc- (1992)

SI European Transpon Law Review al 43.

66EC Commission v. France (1974) E.C.J. case 167/73 and

Reyner'case (19741 E.C.J. case 2/74.
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cabotage traffic of another Member State, it must buy an equity stake in an

air carrier of that Member State, as pointed out by Balfour.61

S. Competition Rules

The twin goals of the Community, as described by Peter

Sutherland, former EC Commissioner for Competition, are -the

completion of a genuine, barrier-free internaI market and the restoration

and enhancement of the competitiveness of European industry.-C;8

In fact, competition was intended to play an essentiaI

role in achieving the objectives of the Ec.69 In order to diminish barriers

to the free flow of commerce, the drafters included Articles 85 and 86,

which prohibited anticompetitive activities.70 Furthermore, the

Commission has subsequently declared that competition is the best

67J. Balfour. -EEC Air Transpon-lhe Seene in 1993-- (May 1993) vol.l0

No.12 LLoyd's Aviation Law at 5.

68p. Sutherland. ïhe Competition Poliey of the European Community- 30

(1985) St-Louis University Law Journal at 154 in: P.S Dempsey. -European

Aviation Regulation: Flying Through the Liberalization Labyrinth­

(Summer 1992) vol.XV No.2 Boston College International & Comparative Law

Review at 325 [hercinafter P.S. Dempsey. ïhe Liberalization Labyrinth-)

69P.S. Dempsey Supra note 2 in: P.S. Dempsey.1ll.i.lI... at 327.

70P.S. Dempsey. ïhe Liberalisation Labyrinth-, .I..Ik.m.•
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motivator of economic activity and is essentiai for the improvement of

both living standards and employment prospects.71

Article 85 of the Rome Treaty states that ail agreements

between undertakings, decisions by associations of undertakings and

concerted practiees that affect trade between the Member States and that

have the objeet or the effect of preventing, restricting or distarting

competition within the common market are prohibited.

Particularly, the direct or indirect fixing of

purchase/selling priees, the control of production, of markets, of technical

development or of investment, the sharing of markets or of SOurees of

supply, the act ta apply different conditions ta equivalent transactions

with other trading parties in order ta place them in a competitive

disadvantage and the conclusion of contraets subject ta the acceptance of

supplementary obligations not related, by their nature or by commercial

usage, ta the subject of l>"Uch contraets are prohibited.

According ta paragraph 3 of Article 85, specifie

exceptions ta these prohibitions can be made if the agreements between

the undertakings contribute ta improving of the production or of the

distribution of goods or of technical cooperation or economic progress

while allowing consumers a fair share of the resulting benefit but without

7IP.S.R.F. Mathijsen. A Guide to European Community Law • (4th ed. 1985)

al 167 in: P.S. Dempsey. ïhe Liberalisalion Labyrinlh-. Supra noie 68 at

327.
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affording these undertakings to eliminate competition in respect of a

substantial part of the products.

Moreover, two EC regulations have been promulgated

to implement Article 85(3).72 They permit "consultations- between

airlines to prepare joint tariff proposals subject to the approval of the

aeronautical authorities of Member States provided that participation to

the consultations is voluntary, open to any carrier operating on the route,

that the resulting tariff is not binding , does not discriminate between

passenger son the basis of their nationality and fmally, that discussions do

not include capacity or agent remuneration issues.

Article 86 states that any abuse of a dominant position

by one or more undertakings within the common market or in a

substantial part of it is prohibited if it may affect trade between Member

States. Such abuse can consist of the same acts enunciated in Article 85 but

no exemptions can be made under this article. It is important to note

however that dominance in itself is not unlawful; it is the abuse of that

dominance which is prohibited.73

According to Dempsey, -dominant position- indicates

a position of economic strength allowing the possessor to behave to an

43

72Council

Commission

Regulation 3976/87, O.J.(1987) No

Regulation 2671188, O.J. (1988) L239 at

L374

9.

al 9;

•
73R.S. Doganis. -Effeetiveness of the Competition Rules within the Single

Maiket- (June 1994) vo1.l9 No.3 Air and Space Law at 131.
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appreciable extent independently of its competitors, customers and

ultimately of the consumers.74

Before 1986, uncertainty existed as to whether Articles

85 and 86 could be applied to air transport. For example, the wording of

Article 84 stating that the articles of this title apply to transport by rail,

road and inland waterway but that the Council has to decide, acting by a

qualified majority, to what extent and by what procedure appropriate

provisions may be laid down for sea and air transport excludes clearly air

transport from the application of these provisions but not from the

application of the other provisions of the Treaty.

In April 1986, the European Court of Justice rendered a

decision that is now referred to as t..lte Nouvelles-Frontières case75 from

the name of the French travel agency sued because it was selling tickets at

fares not approved by the French government. The Court was especially

concemed about the applicability of the Rome Treaty competition rules 10

price-fixing agreements by French airlines.76 The Court came to the

conclusion that the absence of specific language within the Rome Treaty

made air transport subject to the general rules of the Treaty, including the

74P.S. Dempsey, Law and Foreign Potiey Supra note 2 al 248 in: P.S.

Dempsey, 'The Liberalisation Labyrinlh"" St.pra note 68 at 331.
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75 Ministère public v. Asjes, [1986] Court

European Communilies, joined cases 209

1425.[hereinafter Nouvelles Frontières] .

76~'at 1459.
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competition rules because where the Treaty intended to remove certain

activities from the ambit of the competition rules. it mades an express

derogation to that effect as in Article 42 for production and trade of

agricultural products .77

The second important decision of the European Court

. "---;. of Justice in that fie!d was the Ahmed Saeed case78 in 1989. The facts can be

briefly stated by saying that two Frankfurt travel agents obtained from

airlines or trave! agents established in another State airline tickets made

out in the currency of that State. Although the starting point for the

journey mentioned in those tickets was situated in that State, passengers

who bought the tickets actually boarded their flight at a German airport

where the scheduled flight made a stopover thus violating German law,

their actions also constituted unfair competition to airlines respecting the

approved tariffs .79

The Court held that Article 85 was directly

applicable to intra-Community tariff agreements between airlines, even in

the absence of implementing Iegislation by Member States (art.88) or the

Com:nission (art.89) and that Article 86 was also directly applicable to air

771llJ:m. at 1465.

78 Ahmed Saeed Flugreisen and Si1ver Line Reisebüro GmbH v.

Zentra.le zur Bekampfung unlauteren Wettbewerbs e.V., [1989]

Court. of Justice of the European Communiti;;:- case 66/S6, at

S03.[hcrcinaftcr Ahmcd Saccd] .

791llJ:m. at 839-840.
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transport and not only to intra-Community routes but to routes to and

from the Community, even in the absence of implementing

regula tions.80

6. Code of Conduct for Computerised Reservation

Systems

The main reasons underlying the creation of a Code of

Conduct for computerised reservation systems [hereinafter CRSs] were

the protection of consumers and of air carriers.81 Developed in 1989 and

:-evised in 1993, the C.Jde ensures non-discrimination and equal rights of

access to the services of the CRSs for air carriers and travel agents and for

consumers, it prescribes a neutral and comprehensive display.82

The Code of Conduct is ensh~'ined in Council

Regulation 2299/8983 • The regulation applies to CRSs, those containing

80~ al 855.

81 The Graduai Development of a Regional Arrangement, ICAO,

Working Paper S9 presented by the European Union (17 October

1994), AT Conf/4-WP/S9, World-Wide Air Transport Conference

on International Air Transport Regulation: Present and Future,

Montreal at 4.

82~.

830.J. (July 29, 1989) No. L 220 at 1 as amended by Cou n c: il

Regulation 3089193, O.J. (November Il, 1993) No. L 278.
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air transport products, that are offered for use and/or used in the territory

of the Community irrespective of the IUtionality of the system vendor, of

the source of the information used or the location of the central data

processing unit and of the geographical location of the airports between

which the air carriage takes place (art.l).

Article 3 states the important principle that the system

vendor (the CRS provider) must allow any air carrier the opportunity to

participate in its distribution facilities on an equal and non-discriminatory

basis within the available capacity of the system (par.2).

It also imposes to the system vendor not to attach

unreasonable conditions to any contraet with a participating air carrier

and not to require the acceptance of supplementary conditions that have

no connection with participation in its CRS and to apply the same

conditions for the same level of service (par3(a».

Moreover, the system vendor must not make it a

condition that the contract be exclusive and the participating carrier must

be able to tenninate the contraet on given notice not exceeding six months

and not expiring before the first year of the agreement (par.3(b,c».

Article 3a imposes important obligations to the parent

carrier. Firstly, "parent carrier" is defined in article 2(i) as a carrier owning

or controlling , alone or jointIy, a CRS or another air carrier. Thus, the

parent carrier must not discriminate against a competing CRS by refusing
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to provide the same information on schedules, fares and :lvailability

relating to its own air services as that which it provides to its own CRS.

Furthermore, the parent carrier cannot refuse to accept

or to confirm with equal timeliness a reservation made through a

competing CRS for any of its air transport products if the bookings were

done in conformity with its fares and conditions.

Following article 4, the air carriers participating in a

CRS must ensure that t.lte data they submit to a CRS are accurate, non­

misleading, transparent and no less comprehensive than for any oth'er

CRS.

On the other hand, to ensure consumer protection, the

displays generated by a CRS must be clear and non-discriminatory

(art.S(1a». The ranking of flight options shaH be as set out in the Annex

(art5(1d), namely:

(i) all non-stop direct flights between the city­
pairs concerned.

(ü) other direct flights, not involving a change

of aireraft, between the city-pairs concerned.

(iii) connecting flights ( flights involving a

change of airerait must be treated and displayed

as connecting flights with one line per aireraft
segment).

(Annex)
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ln the event that the system vendor must also provide

information on fares, the display has to be neutral and non­

discriminatory and must oontain at least the fares provided for aU flights

of participating carriers shown in the principal display (art.S (3)).

Moreover, the system vendor cannot require a

suscriber to sign an exclusive contract nor' prevent him directiy or

indirectiy from suscribing to or using another system (art.9).

Article 10 is one of the major provisions induded in

the Regulation to ensure the protection of the participating air carriers. It

s·.ates that the system vendor must charge a non-discriminatory fee that is

reasonably structured and related to the oost of the service provided: this

oost being the same for the same level of se,:vice.

ln order to enforce the provisions of the Regulation,

the Commission can, acting on its own initiaf.ve or on receipt of a

complaint, initiate procedures to terminate the infringement of the

provisions. The oomplaints can be submitted by Member States or by

natural or legal persons claiming a legitimate interest (art.ll).

ln carrying out its duties, the Commission possesses

wide·powers of investigation (art.13), of requesting information and

documents from Member States and from undertakings within a time­

limit of one month (art.12). The Commission is also empowared to

impose fines up to ECU 50 000 to undertaking which, intentionally or

negligently, do not provide [he information within the time-limit,
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provide incorrect information, refuse to submit to an investigation or

produce incomplete books (art.16(l).

If the Commission comes to the conclusion, following

its investigation, that an undertaking has infringed the Re~ation, the

Commission may decide to impose fines on system vendors, participating

carriers and/or susaibers up to 10% of the annual turnover for the

relevant activity of the undertaking concemed. The seriousness and the

duration of the infringement are taken into consideration in order to Eix

the fines (art.16(2».

A review of the decision taken by the Commission can

be done by the European Court of Justice if a fine was imposed, The Court

may either cancel, reduce or increase the fine (art.l7).

As a matter of fact, the Commission has taken action

against individual airlines.84 For instance, in November 1988, Sabena was

fined ECU 100 000 for having infringed Article 86 by refusing London

European Airways acœss te its computer reservation system. In February

1992, Aer Lingus was fmed ECU 750 000 for refusing to accept British

Midland tickets on the Dublin-London route and it was also required to

revive the interline agreement with British Midland.8S

84R.S. Doganis. Supra nOIe 73 31 132.

SS.1.lkm.•
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This Code of Conduct on the use of CRSs is crucial in a

liberalised regime of open skies. The enhancement of competition and its

fierceness in such a system makes it essential to regulate the excessive

anti-competitive behaviours of the air carriers. The prohibition of

discriminatory practices leads to the creation of a level playing field in

which the airlines can compete on a fair basis considering the faet that

CRSs have become the key of the distribution of air services

intemationaIly.

On the other hand, the faet that the procedures are

taken before the Commission means that the delay between the

institution of the procedures and the decision can be long especially if the

decision of the Commission is reviewed by the European Court of Justice.

It should aIso be made possible, to the Commission, to order the

defendant to execute, in nature, its obligation: for example, to give access

to its CRS. Conœming the fine, it should be made proportionate to the

damages suffered by the petitioner.

7. Common Rules for Slot Allocation

The common rules for the allocation of slots of

Community airports are set out in Council Regulation 95/9386 • The

preamble of the Regulation notes that there is a growing imbalance

between the expansion of the air transport system in Europe and the

860J. (21 January 1993) No. L14.
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availability of adequate airport infrastructure to meet that demand. As a

result, there is an increasing number of congested airports in the

Community. Consequently, the allocation of slots at congested airports

should be based on neutral, transparent and non-discriminatory rules.

Hence Community policy is to facilitate competition

and encourage entrance into the market and that existing system makes

provisions for grandfather rights, there shoud also be provisions to allow

new entrants into the Community market (preamble).

The scope of the Regulation is found in article 1 which

states that the Regulation applies to the allocation of slots at Community

airports.

For the purpose of the Regulation, the term -slot- is

defined as the scheduled time of arrivaI or departure available or allocated

to an airerait movement on a specific date at an airport coorclinated under

the terms of this Regulation (art.2(a». A -new entranC is: (i) an air carrier

requesting slots at an airport on any day and having been allocated fewer

than four slots at that airport on that day or (ü) an air carrier requesting

slots for a non-stop service between two Community airports where, at

most, two other air carriers operate a direct service betl...een these airports

on that day or having been allocated fewer than four slots at that airport

on that day for that non-stop service (art.2(b».

Concerning airports, a distinction is made between

coordinated airports and fully coordinated airports. A -coordinated
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airport- being an airport where a coordinator has been appointed to

facilitate the operations of air carriers operating or intending to operate at

that airport (art.2(g». A ·"[ully coordinated airporf" means a coordinated

airport where, in order to land or take off, during the periods for which it

is fully coordinated, it is necessary for an air carrier to have a slot allocated

by a coordinator (art.2(g».

Under article 3(2), a Member State can provide for any

airport ta be designated as coordinated if the prinàples of transparency,

neutrality and non-discrimination are met. In the case that air carriers

representing half of the operations at an airport consider the capaàty of

the airport to be insuffiàent for actual or planned operations at certain

periods or that new entrants encounter serious problems in securing slots,

the Member State must ensure that a thorough capaàty analysis is carried

out as soon as possible with the purpose of determining possibilities to

increase the capacity in the short term through infrastructure or

operational changes (art.3(3».

If , after consultation with the air carriers using

regularly the airport, the analysis does not indicate possibilities of

resolving the serious problems in the short term, the Member State must

ensure that the airport be designated as fully designated for the periods

during which capacity problems occur (art.3(4».

The d~ignation of the coordinator of a coordinated or

fully coordinated airport is made by the Member State responsible for this

airport after consultation with the air carriers using the airport regularly,
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their representative organisations and the airport authorities (artA(l». Of

course, the coordinator must act in a neutral, non-discriminatory and

transparent way (art.4(3». He is responsible for the allocation of slots and

he has to monitor the use of slots (art.4(5,6».

The Member State must aIso set up a coordination

committee in every fully coordinated airport to assist the coordinator in a

consultative capacity. Air carriers using regularly t.he facilities can

participate in that committee. The most important fonction of this

committee is to advise on the complaints on the allocation of slots

(art.4(I) and arl8(7».

The process of slot allocation is found at article 8. An

air carrier that has operated a slot cleared by the coordinator entitles the

air carrier to claim the same slot in the next equivalent scheduling period

(art.8(la». Preference is given to commercial air services and in particular

to scheduled services and programmed non-scheduled services in the case

where all slots requests cannot be accommodated (arl8(lb».

Furthermore, a new opportunity is created by

permitting air carriers to exchange slots freely between themselves or to

transfer a slot from one route or type of service to another by mutual

agreement or as a result of a takeover provided this is done in a

transparent way and that feasibility is confirmed by the coordinator

(art.8(4». However, the slots allocated to new entrants between two

Community airports cannot be exchanged nor transferred for a period of

two seasons (arl8(5».
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As mentioned earlier, complaints pertaining to slot

allocation must be submitted to the coordination committee which can

make proposais to resolve the problems to the coordinator (art.S(7». Then,

if the problems cannot be resolved, the Member State may provide for

mediation by a third party such as an air carriers' representative

organisation (art.S(S».

A Member State can always reserve slots at a fully

coordinated airport for domestic scheduled services on routes vital for the

economic development of a region if these slots were already used on that

route when the present Regulation entered into force, if only one carrier

operates this route and if no other mode of transport can provide

adequate service (art.9(la». The Member State can also reserve slots for

routes where a public service obligation was imposed (art.9(lb».

In order to allocate slots, article 10 states that a pool

must be set up for each coordinated period containing newly created slots,

unused slots and slots that have been given up by a carrier during, or by

the end of, the season or slots which otherwise become available

(art.l0(l».

In addition, all slots not utilized by an air carrier must

be placed in the appropriate slot pool except if the non-utilization is due to

the grounding of an airaaft type or to the closure of an airport or airspace

or other similar cases of same gravity (art.l0(2».
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For an air carrier to benefit from the use of the same

slot for the next equivalent period, it must demonstrate that it had been

operating the slot for at least 80% of the time during the period for which

the slot had been allocated (art.1O(3»; if not, the slot is placed in the pool

unless the air carrier proves that he is in one of the situations enumerated

in paragraph 5 (art.lO(S».

In order to meet one of the objectives of the

Regulation, namely to allow new entrants in the Community market,

fifty percent of the slots placed in that pool must be allocated to new

entrants applicants except if their requests are fewer than this number

(art.lO(6».

On the other hand, a safeguard mechanism is included

in article Il to prevent distorted competition. A CAC cannot exchange

slots freely with another CAC for the purpose of introducing additional

frequencies on a route between a fully coordinated airport within the

Community and an airport in another Member State if another CAC

licensed by another Member State has not obtained slots that can be

reasonably used to provide additional frequencies on the route within two

hours before or after the ones he requested from the coordinator.

Pertaining to the allocation of slots at airports to air

carriers of a third country, article 12 states that in the case where the third

country does not provide the CACs a treatment comparable to the one

granted by the Member States to the third country's air carriers or where

the third country does not srant de facto national treatment to CACs or
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where the third country grants a more favourable treatment to carriers of

other third countries than to CACs, then the application of this

Regulation can be suspended in respect of that third country.

Briefly, it can be said that the principles underlying the

common rules for the allocation of slots at Community airports are very

important in the context of an opens skies regime. As a matter of fact, the

rules encompass the two most crucial aspects namely, grandfather rights

protecting the existing CACs and provisions to allow new entrants in the

Community market. Furthermore, the fact that existing CACs can

exchange, on a free basis, their slots brings flexibility to the system

permitting these air carriers to adapt to the market and to be more

competitive.

Concerning the allocation of slots at fully coordinated

airport, if the core rule of neutrality, transparency and non-discrimination

is respected, than the system should work in a fair way. However,

problems could occur if Member States adopt a protectionist attitude

under article 9(1) and reserve more slots than they really need to, at ful1y

coordinated airports for routes considered vital to the economic

development of a region in their territory if only one carrier is serving the

route or for routes where they have imposed a public service obligation.

The problem being the difficulty to prove the real intention or purpose

behind the decision taken by the Member State.

It is also considered redundant to allow a Member State

to reserve slots for routes vital to economic development (at certain
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conditions} and for routes under a public service obligation since they

bath imply the same considerations and tend towards the same goal..

Moreover, as for the treatment of complaints

pertaining to slot allocation, in the event where the problems are not

resolved by the coordination committee, the efficiency of the procedure

consisting, for the Member State, in providing mediation by an air

carriers' representative organisation or by another third party can be

criticised; in part because a competent third party might not be easy to

find and in part because the whole procedure will surely take long before

it reaches a final decision meaning that this decision might come too late.

On the other hand, article 12 enshrines the principles

of reciprocity and equality of opportunity in the relations between the

Community and third countries regar~ing slot allocation at congested.

airports. This provision seems very restrictive and protectionist in an

open skies regime advocating total freedom for air carriers only subject to

competition provisions but it must also be taken into account the fact that

effective aeeess to third countries airports and to Community airports is

the only way to exercise that freedom of operation and it should be

granted without discrimination, neutrally and transparently.

Nevertheless, as Schmid points it out, the question still

remains as to whether third countries will accept the Community as a

negotiating party [for Bilateral Air Transport Agreements] and if they do,

than they might build up their own negotiating blocks as well and we
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wounder whether this would be in the best interests of the Member

States.87

8. Comrnon Extemal Aviation Policy

Generally, the EC's extemal relations are a subject

matter on which the Treaty of Rome is not very clear.88 Article 3(e) of the

Rome Treaty did include among the activities the adoption of a common

policy in the sphere of transport.89 However, according to Article 84(2) of

the Rome Treaty, it is for the Council to determine whether, to what

extent and by what procedure appropriate provisions may be laid down

for sea and air transport and that as long as the Council has not adopted

any such provisions, there could be sorne doubt as to the applicability of

the Rome Treaty to aviation.9o

87R. Schmid. European Air Law • (Deventer: Kluwer Law and Taxation

Publishers. 1993) at 85.

88p.p.C. Haanappel. ·The Extemal Aviation Relations of the European

Economie Community and of EEC Member States into the Twenty-first

Century- (1992) Air Law at 69.

89 Dr. C.O. Lenz. "'The Contribution of the European Coun of Justice to the

Common Air Transpon Policy" in: P.D. Dagtoglou. Air Transport and the

European Community Recenr Developmenrs • European Air Law Association

Papers 1. (Deventer: Kluwer Law and Taxation Publishers. 1989) at 19.

90C.O. Lenz. J..d.c.m..
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In fact, a significant bone of contention within the

Community's institutions at the moment is the claim by the Commission

that it should have responsibility for negotiating air transport agreements

between Member States and third countries.91 Member States are

unwilling to concede this authority except on a case-by-case basis in

specific circumstances.92 Furthermore, as Close points it out, the

Commission's aim to assert exclusive competence on air service

agreements is tempered by the recognition that its services do not at

present possess the necessary resources and teehnical and administrative

skill to exercise the claimed exclusive competence.93 Consequently, the

issue was reœntly brought before the European Court of Justice.

B. Latin America

1. Andean Pact

The second most important development of an open

skies system has taken place in Latin America between the five nations

already constituting the free trade agreement: PACTO ANDINO

91S.A.D. Hall. Supra note 49 at 104.

92.l.lkm..

93G.L. Close. -Extemal Competence for Air Policy in the Third Phase

-Trade Policy or Transport Policy ?" in: European Air Law Association.

volume 3 (Deventer: Kluwcr Law and Taxation Publishers. 1990) at 32.

60



•

•

•

[hereinafter Andean Pact) namely, Colombia, Venezuela, Ecuador, Peru

and Bolivia.

The five nations have a population of 92 l'lillion (the

combined equivalent of Italy and Spain); a gross domestic product of $125

billion (close to Mexïco's $135 billivn); and total foreign trade activity of

$41.5 billion (roughly half of Spain's).94 If it were a single country, the

Andean region would ranI< third in the western hemisphere, after the

US. and Brazil, in ternis of population; a close fifth after fr.e US., Canada,

Brazil and Mexico in gross domestic product; and would share third

position with Brazil and Mexico in foreign trade.95

The Andean airlines carry more than 8 million

domestic passengers, and they share with U.S., European and other Latin

American flag carriers in the other markets: 2 million passengers to and

from the US., 500 000 to Europe, and 300 000 within the region.96

Considering the fact that we agree with Vasquez

Rocha97 when he states that the Cartagena Agreement is, up to now, a

94R.C. Booth. -Open Skies Over the Andes" (September 1991) Airline

Business at 81.

95li1J:.m..

96!hiJ1. at lU.

97E. Vasquez Rocha, "La cambiante estruclUra de la industria aérca

1atinoamericana" (November·December 1993) A1TAL boletin informativo at

16.
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mere superposition of the authentic open skies treaty signed in 1991

between Colombia and Venezuela, we will then take a look first to t.lte

content of fuis BATA.

a) Bilateral Air Transport Agreement Co!..mbia-

Venezuela

The BATA between Colombia and Venezuela was

signe1 on May 8, 1991 and entered into force on July 7, 1991.98 It

establishes a real open skies regime between the two countries. The

preamble states the objectives and the reasons underlying the agreement.

The first goal is to foster the development of air transport in order to

enhance the economic expan5Ïon of bath countries and in a more global

aspect, to carry on with international cooperation in this field.

The Parties also confirm their intention to apply the

principles and the provisions of the Chicago Convention which both

ratified . Finally, the Parties wish to organise themselves on the basis of

free access to their respective markets in order to achieve effective

integration between themselves in the field of international air transport.

The different freedoms exchanged are enumerated in

article 20. First, a Party has the right to overfly the territory of the other

98 Acuerdo sobre transporte aereo entre la Republica de

Venezuela y la Republica de Colombia. (1991) ICAO Rcgistration

No.5682.
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party without landing. Second, a Party has the right to stop for non­

commercial purposes in the territory of the other contracting Party. Third,

a Party can embark and dis:::mbark p;;ssengers, cargo and mail as

international traffic between the Parties' territory (Third and Fourth

Freedom). More importantly, the Parties can embark and disembark

passengers, cargo and mail from the Parties' territories to the territory of a

third country, not party to the agreement (Fifth Freedom).

Paragraph 2 states that the designated airlines can

exploit those rights without limitations neither on the Freedoms of the

air nor on frequencies, capacity, routes or flight schedules provided that

the airlines satisfy to the technical norms and to the security requirements

necessary to operate.

Accordingly, when an air carrier has been designated by

a Party and has obtained an operating license, the Party must give the air

carrier, within thirty days, the permit to initiate a new international

service (art.3o(1,2,3». Nevertheless, each Party to the agreement retains

the right to disapprove the designation of an air carrier by the other Party

or revoke its operating license if it is not satisfied that the national

ownership and control criteria has been respected (art.30(4». A Party can

also revoke, suspend or limit an operating license if the air carrier has not

respected its laws and regulations or has not complied with the provisions

of this agreement or with the obligations imposed on it by the agreement

(art.40).
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The Parties must also impose the $ame taxes both to

national carriers and to the other Party's air carriers (art.5o). Similarly,

fuel, motor oils, spare parts, etc. must be exempted from any taxes of both

Parties to the agreement (art.60).

Conceming the airworthiness certificates, the pilots'

liœnses and fitness certificates, must be acœpted as valid by both Parties

no matter which Party had granted them (art.7o).

The tariffs of designated air carriers will be established

by taking into account the foUowing elements: costs of exploitation,

reasonable profit and the technical and economical characteristics of the

different routes (art.90(l». Paragraph 2 adds that until an agreement to

establish a common tarif! policy is reached, designated airlines must

comply with the regulations of each of the contracting State for the flights

originating in its territory meaning that the principle of country of origin

pricing will apply.

Designated airlines of a Party are allowed to maintain

and employ their own personnel t'J provide their services at the airports

and in the dties of the other Party's territory where those airlincs expect to

continue to maintain their own representation (art.l0o).

The agreement refers also to the fact that modifications

of the agreement might be neœssary. In that case, aeronautical authorities

of each contracting Party must exchange their views in order to achieve a
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close cooperation and comprehension of al! questions pertaining to the

application and to the interpretation of this agreement (art.Il0).

As to dispute settIement, article 120 states that if any

divergence relating to the interpretation or to the application of the

agreement shall occcur, it should be the subjeet of direct consultations

between the aeronautical authorities of each Party within a maximum of

sixty days. If no agreement is reached, the dispute should be settled

through diplomatie channels (art.120).

The possible conclusion of an open skies treaty

bctween the Andean Pact countries was considered as article 130 deals

with the situation where a multilateral agreement would be signed

afterwards. It states that the present agreement should then be modified to

adapt te the provisions of such a multilatera1 treaty. It also states that until

the entry into force of the multilateral agreement and in case of

divergence with the present agreement, the latter should prevail (art.l30).

A special treatment will be applied to passengers in

transit in the territory of any of the contracting State: they will be

submitted to simplified control procedures (art.ISo).

Article 160 is considered to be a model clause in lerms

of aviation security. Il states that in conformity with the rights and

obligations imposed upon the contracting Parties by International Law,

the Parties agree that their mutuai obligation to proteet the security of
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civil aviation against acts of unlawful interference constitute an integral

part of the present agr~ment.

More specifically, the Parties will act in accordance with

the provisions of the 1963 Tokyo Convention on offences and certain

other aets committed on board aircraft, of the 1970 Hague Convention for

the suppression of unlawful seizure of aircraft and of the lm Montreal

Convention for the suppression of unlawful aets agamst the safety of civil

aviation.

'he contracting Parties undertake to provide each

other with all neœssary help to prevent hijacking of civil aircraft and all

other illicit aets against the security of civil aircraft or of airports and of air

traffic control installations (art.l60(b». The Parties will also comply with

the Annexes to the Chicago Convention and will require that the air

carriers liœnsed by them, the air carriers that have their head office or

permanent residence in their territories and the operators of airports

located in their territories comply with the Annexes regarding aviation

security.

Furthermore, each Party must ensure that aIl the

adequate measures are taken in its territory to protect the aircraft and to

inspect passengers, crew, personal belongings, luggage, cargo, supplies

~fore and after the embarking or disembarking. Each Party must aIso be

ready to accept that the other Party requires the adoption of special

measures to face a particular threat (art. 160(d».
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Pertaining to the remittance and conversion of

earnings, designated airlines from both Parties have the right to convert

and remit the part of earnings exceeding their expenses in the other

Party's territory following the regulations in force in each of the countries

(art.17o).

Finally, the licenses to operate charter flights will he

granted automatically by the aeronautical authorities of both Parties and

flights can he operated on the routes that are not served by any scheduled

services or, if they are, in a way such that it does not unduly affect the

sheduled services (art 180).

This BATA constitutes a real open skies treaty hetween

two neighbouring nations that have decided to exchange Third and

Fourth Freedom rights and furthermore specifically the Fifth Freedom

rights. Sorne aspects of the provisions of this BATA lack of precision. In

effect, the tarifEs' provision stated in article 90 does not contain any

definition of "costs of exploitation". As we know, in the airline industry,

this concept can he very hard to agree on whether we consider the

mar[.l"lal cost or the total costs since the oost for an airline te cany a

supplementary passenger can he very low.

Also, the provision mentions that tariffs should he set

taking into account a -reasonable profit". A reasonable profit in the airline

industry nowadays can he of less than one percent when in other

industries a reasonable profit means a retum of at least five percent or
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more. 50, common guidelines that would apply to the airiine industry

would be needed such as the ones found in competition law.

On the other ha.,d, the agreement does not liberalise

ownership and control criteria between the contracting Parties to permit

the other Party to own a substantial part of the Party's air carrier.

The dispute settiement procedure found in article 120

can also be criticised since a delay of sixty days is given to the aeronautical

authorities in order to reach an agreement which can be considered as too

long to be efficient for the airlines concerned and in the situation where

the dispute has to he settled by the diplomatie channel, it could take 50

much time that the solution might be useless.

On the positive side, clearly are the provisions 150 and

160. Provision 150 establishes a special expeditious treatment for the

passengers in transit in order to facilitate their travelling and to minimise

the delays.

Article 160 is very important since it cry..tallises the

obligations of both countries under the three ConventiOlls against

aviation terrorism which they ratified .

b) Effects of the Open Skies Regime Between Colombia

and Venezuela
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Generally, both countries have benefitted greatly from

the opening of their skies. According to the representative of Colombia at

ICAO, Dr. Lopez Castrillon99 , there is now a higher frequency of flights

between the two countries. As he mentions it, the airlines of Colombia

and of Venezuela can now fly between the two territories as if it were a

domestic market. In fact, Venezuela is the secong largest trade partner of

Colombia after the United States and since the liberalised air transport

industry was able to follow the commercial flow between Colombia and

Venezuela, their air transport market has tripled during the last two

years.JOO

Before the signing of the BATA, Venezuela had only

one national airline but now, there are at least five of them (Servivensa,

Valenciana, Viasa, Avensa and Suliana).IOI Consequently, there are now

three to four flights a day between the capital cities of the contracting

Parties namely Bogota and Caracas.J02 Thus, the weekly services in the

Caracas-Bogota city-pair inaeased from six to twenty-four, of which a daily

99Dr. Juan Carlos Lopez Castrillon. from the notes taken during an

interview with the author on Oetober 7. 1994 at ICAO. Montreal.
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flight is operated jointly by Avensa/Servivensa (Venezuela) and Avianca

(Colombia).I°3

In the Colombian market place, national carrier

Avianca and sister airline SAM now face greater competition from the

smaller colombian air carriers Aces and Intercontinental.l04

The other effects were that Avensa is now ground

handled by Avianca in Bogota and shares a check-in counter there and

provides the reciprocal services for Avianca back in Caracas.l0s The

airlines also share revenues and costs in the route, willing to expand

jointly within the Andean Pact market, if political circumstances allow.l06

If we now take a look at the latest available statistics

from the International Civil Aviation Organisation [ICAOj, we see that

there was an increase in the revenue passengers carried between Bogota

(Colombia) and Caraca!' (Venezuela) when we compare the year 1989 (two

years before the signing of the BATA) and 1992 (one year after the entry

into force of the BATA). As for 1989, the revenue passengers carried by all

103E. Pereira Lima. -Avianca: Adelanle !"". (June 1992) Air Transpon

World aIS\.

104E. Pereira Lima.lhiJ1.. al 50.

10SE. Pereira Lima.lhiJ1.. al 51.

106E. Pereira Lima.lJkm..
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air carriers from Bogota to Caracas were of 77 114 and from Caracas to

Bogota were 54 346 for a total of 131460.107

On the other hand, the revenue passengers carried by

ail airlines in 1992 !rom Bogota to Caracas were of 143 493 and from

Caracas to Bogota, of 134 828 for a total of 278 321.108 Thus, these statistics

show a total increase of 212% in the revenue passengers carried between

the two cities one year after the entry into force of the BATA.

As to the number of passengers carried, there

were 28 708 passengers carried !rom Bogota to Caracas in 1990 and 28 2S3

passengers carried !rom Bogota to Caracas for a total of 56 961.109 In 1992,

29 966 passengers were carried !rom Bogota to Colombia and 29 864 !rom

Caracas to Bogota for a total of 59 830 representing a 5% inerease in two

years.IlO
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Consequently, we can say that the entry into force of

such a liberal BATA between Colombia and Venezuela fo'.lowed by the

liberalisation of trade via the Andean Pact agreement has increased the

volume of air traffic between them in order to adjust to the commercial

flow thus we can foresee the same evolution for the Andean Pact

countries but at a slower pace for Peru and Ecuador since, as Pereira

mentions it, they fear that their airlines are not in condition to work on

equal terms with the airlines of Colombia and Venezuela.III

cl The Cartagena Agreement

The Cartagena agreement was first signed by five

nations namely Colombia, Venezuela, Ecuador, Peru and Bolivia in May

1969, in Caracas. The Cartagena agreement recently established a free-trade

zone between the five Andean Pact countries and via Decision 297112

opened the skies thus creating, as Booth points it out, a single airline

market with a land area of 4.7 million square km (about half the size of

Canada) stretching over the Andes, deserts and jungles, from the Atlantic

and Caribbean coasts to the Pacificll3

III E. Pereira Lima. Supra noIe 103 .

J12Gac:eta Oficial dei Ac:uerdo de Cartagena, June 12, 1991.

113R.C. Booth.~ nOIe 94 al 80.
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According to Sepulveda (adviser to the Andean Pact),

this pioneering move, the first of its kind outside the United States, will

both revolutionise the air transport industry in the Andean Pact region,

and will create vastly improved frequency and pricing options for air

travel within the area, which will benefit the consumers and the

economies of the nations involved. l14

In the ""Report on Agenda Item 3- of the 1994 ICAQ

World-Wide Air Transport Conference, the Andean Group of States

(WP/58) reaffumed that multilateralism was justified within a process of

economic integration and was the practice of the Andean Group of States

within the sub-region, as was bilateralism with respect to other States.l1S

The Andean Group of States (WP/58) also described their sub-regional air

policy and reaflumed their preference for a multilateral regime limited to

the sub-regional level.I16

114lhiJ1 al 81.

Il S Report on Agenda Item 3; Future Regulatory Process and

Structure, ICAO, AT Conf/4-WPII03 (6 December 1994), World·

Wide Air Transport Conference on International Air Transport

Regulation: Present and Future, Montreal, at 3-1.

116 Report on Agenda Item 2.2 ; Future Regulatory Content·

Market Accus, ICAO, AT Conf/4-WP198 ( 5 December 1994),

World-Wide Air Transport on International Air Transport

Regulation: Present and Future, Montreal, at 2.2-1•
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In the same way, sixteen Latin American and

Caribbean States (WP/90) believed that progressive process of btegration

and economic co-operation, of which the Andear. Pact was an example,

was a starting point for multilateralism which makes increasing levels of

flexibility feasible. lI7

Decision '297 of the Andean PactU8 : Integration of Air

Transport in the Andean Sub-Region liberalises immediately Third and

Fourth Freedom, Fifth Freedom rights. The preamble observes that there

is a general tendency towards the opening of the economies that is trying,

among many things, to expose the system of production to the harshness

of competition and to induce higher levels of competitivity by carrying

out policies and actions aimed at improving, extending and modernising

the capacity of the.infrastructure and the performance of transportation

services and communications which insufficienty and high costs impede

the fast and reliable linkage between the production centers and the

consumer centers.

Another objective stated in the preamble is to realise

the gathering of ail the national air transport authorities in order to

promote bilateral and multilateral agreements to improve the sub­

regional air transport services and of cooperation for the joint use of the

1J7Report on Agenda Item 3, Supra note 115.

1180eeision 297 was signed in May 1991 and entere:' into force o~ Oecember

31. 1991; Slu!n. note 112.
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capacity of the infrastructure and equipment, and the adoption of joint

positions against third parties.

It is also mentioned that in the Act of La Paz, the

presidents of the countries of the sub-region decided to adopt an open

skies policy in the Andes and recommended to the Junta of the Cartagena

agreement to make a proposition to be analysed in the next Presidential

Council meeting on the initiatives of Venezuela and Colombia in that

respect.

The definitions applicable to Decision m are stated in

article 1. "Country of origin" is defined as the territory of the country

from which the air carrier embarking passengers, cargo and mail holds its

nationality and from which the tariffs of the air carriage are fixed.

The "Operating Certificate" is the document granted by the aeronautical

authority of a Member State giving the permission to an air carrier to

realise a specific air transport service.

The scope of application of the Decision covers aIl

scheduled and non scheduled international air transport services of

passengers, cargo and mai! between the respective territories of the

Member States and between those territories and third countries (art.2).

Member States grant each other unconditionaIly the

Pirst and Second Freedom of the air (art.4) more specifically the right of

overflight and of landing for non-traffic purposes. They also grant each
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other the Third, Fourth and FiEth Freedom of the air for scheduled flights

of passengers, cargo and mail in the Andean sub-region (art.S).

Pertaining to non scheduled cargo flights realised in

the sub-region by Andean Pact air carriers, the Member States adopt a

regime of complete freedom (art.6).

In addition to the provisions of the present Decision

and in conformity with the stated -Andean Air Transport Pollcy-,

Member States must modify , if necessary, the operation licences, the

bilateral agreements and all other administrative documents into force

between themselves in order te direct them towards a free exchange of

sub-regional commeràal air transport righ!S carried out in the interest of

the community and where healthy competition is ensured as well as the

quality and effiàency of international air transport service (art.7).

The application of the principle of multiple

designation is approved by the Member States for scheduled air transport

services of passengers, cargo and mail, a uniform regulation having to he

adopted by the Andean Committee of Aeronautical Authorities within

ninety days te guarantee free access to the market (art.9).

Automatic approval, by national competent

authorities, of requests from national air carriers of Member States to

perform charter flights in the sub-region is implemented by article 10

under certain conditions. The air carrier requesting the autorisation must

present its operating licence and its insurance contract. The approval is

76



•

•

•

automatic if no established scheduled services exist between the two

points. If sheduled services exist, the exploitation of the non scheduled

service must not put at risk the economic stability of the existent

scheduled services. In the case where a serie of charter flights is requested,

those flights must be -all-include packages- (hotel, car rentaI, etc.) and be

realised on a two-way route with fixed schedule of departure and arrival.

On the other hand, Member States must, before

December 31, 1992, subject to bilateral or multilateral negotiations on the

basis of equity and satisfactory compensatory formulas, grant themselves

Fifth Freedom rights for scheduled flights and determine at which

conditions charter flights of passengers can be operated, between the sub­

region and third countries (art.12) namely Sixth Freedom rights.

Each Member State must inform the others of the

names of its designated air carriers operating intra-regionally and extra­

regionally as weil as the commercial air transport rights they will exercise

(art.l7). Member States must also communicate to each other 2011 the

national provisions into force in their country pertaining to the obtention

of route authorisations, frequencies, routes and schedules for scheduled

air services and of authorisations for charter flights.

Furthermore, the Commission of the Cartagena

agreement must adopt provisions aimed at preventing or correcting

distorsions generated by unfair competition in air transport services (art.

19) within 180 days of the entry into force of this Decision.
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In matter of price-fixing, the principle of country of

origin pricing applies (art.20).

Thus, it is worth noting that even though

Decision 297 does not focus directIy on treatment of bilateral air

agreements with countries outside the region, there can be little doubt

that airlines and govemments have not lost sight of the potential

strengthening of their otherwise weakened and fragmented bargaining

position against the US and European mega-carriers.ll9

Decision 360120 modified Decision 297. The preamble

states that this modification was necessary considering the interpretation

Member States have given to article 5 of Decision 297 in which Member

States exchangOO the Third, Fourth and Fifth Freedom of the air for

regular flights of passengers, cargo and mail. The interpretation by

Member States 100 to limitations and to restrictions of the application of

this article that have affected the functioning of the air transport system

especially for the all-cargo flights.

Also, the Andean Committee of aeronautical

authorities considers important to define better -regular flights- and

-non-regular flights·· in order to make these definitions compatible with

ICAO criteria.

119R.C. Booth, SJulll note 94 al 81.

120Gaceta Oncial dei Acuerdo de Cartagena, June 10, 1994•
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""Regular flighC is now defined as a flight that is

operated subject to routes, schedules pre-determined and that are offered

to the public through a systematic serie of flights; ail conditions must be

met in order for the flight to be defined as reguiar. 'Non-regular flighC is

defmed as a flight that is operated without being subject to the elements

defining a regular flight.l21

The second article modifies article 5 of Decision 297 50

that it states that Member States grant each other Third, Fourth and Fifth

Freedom rights for regular combination flights of passengers, cargo and

mail or for regular all-passengers or ail-cargo flights that are operated

within the sub-region.

Finally, article 3 modifies article 12 of Decision 297 that

now reads as follow: Member States adC':,t a regime of freedom for non­

regu1ar cargo flights of their national air carriers which do not constitute a

systematic serie of flights between the same origin and destination, that

are operated between the sub-region and third countries.

Decision 320122 followed closely Decision 297 and is

entitled: Multiple Designation in Air Transport of the Andean Sub-

121"Regular fligbt-was originally defined in Decision 297 as bcing a flight

operalcd subject 10 a pre-delermined rOUie and schedule and ""Non-regular

flighl- as a flighl operaled without being subject 10 a prc-dclermined route

nor schedule (an.!).

122Gacela Oficial dei Acuerdo de Cartagena, June !9, 1991.
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Region. The preamble refers to article 9 of Decision 297 by which the

Andean Pact countries agreed to the principle of multiple designation of

air carriers engaged in scheduled services for passengers, cargo and mail .

It also mentions the fact that the Andean Committee of aeronautical

authorities will adopt the regulations required to apply the principle of

multiple designation and to guarantee, in all cases, the free access to the

market.

Article 1 states the principle of multiple designation:

Member States can designate one or more national air carrier in

possession of an operation licence in order to perform scheduled

international air transport services of passengers, cargo and mail on any

route within the Andean sub-region, guaranteing the free access to the

market and without any kind of discrimination.

"National air carrier- being defined, in paragraph 2, as

an air carrier that was legally constituted in the Member State that

designates il

The treatment of the requests for designation by the

national airlines and tÏleir attribution is left to the competent authority of

each Member State (art.2). Once the competent authority offers the

designation to a national air carrier, it then fixes aIl the details of

operation within a maximum delay of thirty days (art.3) and it must

inform aIl the competent authorities of the other Member States of the
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name of the designated air carrier, the routes it will operate, the

frequencies and the type of aircraft that will be used (art.4).

Thereafter, the competent authority of a Member State

which receives such a designation by another Member State, must permit

immediately the performance of said services on the routes and with the

frequencies that were authorized by the designator Member State within a

maximum of thirty days of the reception of the notification. Modifications

of the schedules requested due to technical reasons have to be negotiated

with the designated airline (art.S).

On the other hand, the fact that an air carrier was

designated to operate scheduled services does not preclude it from

operating charter rughts of passengers, cargo and mail if it meets the

criteria of article 10 in Decision 297 (art.6).

Pertaining to the settlement of disputes under this

Decision, the national competent authorities of Member States can initiate

direct consultations between themselves in order to resolve the problems

and this, notwithstanding the provisions of the Treaty creating the Court

of Justice of the Ca:-tagena agreement (art.7).

Last June, Decision 361123 came to modify Decision 320.

The preamble states that the modification was necessary considering the

fact that the air carriers designated by Member States (art.l, Decision 320)

123Gaceta Oficial dei Acuerdo de Cartagena, June 10, 1994 at 2.2•
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have identified the requisites required by the competent national

authorities in order to allow the operations of air transportation in their

respective territories and considering the fact that the Andean Committee

of aeronautical authorities has pointed out the importance to harmonize

the requisites that must be complied with by the airlines designated to

operate in the sub-region.

Article 1 modifies article 5 of Decision 320 by

enumerating the requisites that the designated air carrier of one Member

State must comply with and present, prior to the notification of its

designation to the other Member State, in order for the latter to permit the

operation of the services on the routes and to the frequendes autorized by

the designative Member State within a delay of thity days of the reception

of the notification.

These requisites are: an authentic copy of the operating

licence granted by the designative authority in conformity with the

legislation of the other Member State (the one receiving the notification);

to accredite the legal representation and to comply with the requisites of

commercial inscription or domicile, always in conformity with the

juridical order of the Member State receiving the notification; certification

of insurance policies in Une with the internationally accepted'

requirements for air transport; and, accreditation of the payment of the

fees related to the granting of the operating licence that are established by

the Member State receiving the notification. Modifications to the

schedules are still permitted if they are related to technical reasons.
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Article 2 adds to article 7 of Decision 320, the possibility

for Member States to require, in their legislation, that designated airlines

present certificates on lack of reports or on legal proœedings on drug

traffickïng and subversion as established in their national legislation.

Considering the whole scheme of Decisions 297, 320,

360 and 361 that constitute the Andean open skies agreement and their

goal of integrating completely the air transport system between Member

States, Decision 320 on multiple designation should have included

provisions on a new criteria of substantial ownership and effective

control of airlines.

In fact, instead of refering to the criteria applied in

each of the Member State, an effort of harmonisation and liberalisation

should have been done in order to reach a common criteria and in order

to allow multinational ownership of airlines by nationais of all Member

States of the Andean Pact up to 50% + effective control and up to 49% of

foreign ownership by third parties.

Nevertheless, the Andean Pact Open Skies package is

innovative sinœ it was introduœd on a short period of time, without any

phase-in (except for Sixth Freedom rights), as in the case in the European

Union, and should allow the air transport industry to react quickly to the

needs of the travelling public induced by the freeing of trade between the

Andean countries. It also constitutes, with the European Union, one of

the most advanced form of regional multilateralism in the area of
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international air transport services since it will include a common air

poHcy and the common negotiation of Fifth and Sixth freedom rights.

The other main econcmic agreement that was

concluded in Latin America is the MERCOSUR (Common Market of the

South) Agreement.

2. Mercosur

MERCOSUR was established by the Treaty of

Asuncion124 (Paraguay), signed on March 26, 1991 and complemented by

the Ouro Preto Protocol. The neighbouring countries parties to tbis

agreement are: Argentina, Brazil, Paraguay and Uruguay. This customs

union agreement entered into force on January 1, 1995. The Parties now

dispose of six months to discuss of the possibility to include Chile and

Bolivia to Mercosur. Their final declaration states that they intend to end

such negotiations by June 30, 1995.125

Mercosur's market comprehends 200 million of

consumers and as such, is considered the fourth most important free trade

area after the European Union, Nafta and SEA (South East Asia).126

124Treaty Establishing a Common Market. Marc:h 26. 1991. 30

I.L.M. 1041.

12S-Le quatrième espac:e c:ommercial au monde est né- La Presse

(January l, 1995) BI.

1261Jkm.
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A list of 9000 products was established 85% of which

will move freely from one country to the other, the other 15% will be

subject to a uniform tax. A Common Extemal Tariff of up to 20% will be

applied to all the products imported from third countries to the

agreement.l27

According to O'Keefe, what is likely to occur by mid­

decade is a Mercosur free trade zone (eliminating aU tariffs and

quantitative restrictions on trade between Member States). He also adds

that many of the necessary steps for establishing such a free trade zone

have already been taken, and the positive results that this process has

already engendered ensure that progress in that area will continue: thus,

between 1990 and 1992, total Argentine-Brazilian bilateral trade, which

accounts for 85% of intra-Mercosur trade, went from $2.1 billion to $4.7

billion and the prevision for 1993 is of $6 billion.128

Unfortunately, the whole area of services including air

transport services between Mercosur countries was not included in the

Treaty of· Asuncion since it is only the first step towards economic

integration via a customs union. The next step should be a free trade

127.l.lkm..

85

•
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agreement and, maybe, the liberalisation of air transport between Member

States as it was done in the Andean Pact countries because, as mentioned

earlier in this paper, air transport services should be free to follow the

commercial flow and adapt to the needs of the travellers in the Mercosur

area. Eventually, a fusion between the Andean Pact and Mercosur could

be possible in order to achieve a South American free trade area and, later

on, add the Central American states and create a Latin American free trade

zone for goods and services.

3. Central American Countries and Panama

Another interesting agreement was proposed in Latin

America heading towards the liberalisation of air transport services

between Central America and Panama and the United States. In fact,

already some time ago, the U.S. Department of State has proposed to

Central American countries and to Panama to negotiate an open skies

agreement.

The preamble of this informal propositionl29 states

that the United States propose to negotiate a multilateral agreement with

Central America and Panama that would create an unprecedented open

aviation market between the parties. This proposition reiterates the

commitment of the United States to expand the Central American

129"Propuesla de eielos abienos de los Estados Unidos eon América central y

Panama" Ano 2 No.7 ( June-Augusl 1992) AITAL Boletin informativo 10•
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economy through a continuous liberalisation of aviation that promotes

regional commerce and tourism.

This agreement also intends to grant a better access to

the United States market for Central America than the one granted by the

traditional bilateral air transport agreements and to bring more benefits to

the carriers, the communities, the merchants and the travellers from

Central America as weil as from the United States.

The principal characteristics of this agreement would

include the following. First, it would grant unlimited route rights

including Fifth Freedom rights; both parties would grant to each other,

without any restriction, entry points, intermediary, coterminal points and

points beyond. The airlines of either country in Central America or

Panama can carry traffic to and from the United States from any point in

Central America and Panama.

Secondly, the airlines would benefit from unlimited

frequencies meaning that they can serve a market as many times as they

wish to do it. The principle of multiple designation would apply and any

of the parties could designate as many air carriers that it wishes to enter

the market. Pertaining to tariffs, the principle of double disapproval

would be applied.

On the other hand, there would be provisions to

ensure a liberal charter regime and a liberal cargo regime for ali-cargo

flights and combinations flights namely, the most liberal provisions
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would apply independently from the origin or destination of the flights.

Also, self ground handling wou!d be permitted.

Moreover, the agr~'~ment would contain provisions on

currency conversion and rernittance of eamings, code-sharing, computer

reservation systems, legal incorporation and on air transport security.

Initially, the United States would make that

proposition to Belize, Costa Rica, El Salvador, Guatemala, Honduras,

Nicaragua and Panama. Even though the proposition is accepted by the

seven countries altogether, it come into effect if a lesser number of

countries adopt the necessary measures to follow their commitment.

There would also be a clause for the eventual adhesion of Mexico and of

South American countries under the same conditions.

Through this agreement, United States would

exchange rights with the Central American countries and Panama.

Central America and Panama could do the same between themselves if

they decide to. When the new multilateral agreement will come into

force, it will replace the existing bilateral air transport agreements. Even

though the new multilateral agreement should favour a better

cooperation between the Central American countries, it would not require

the same degree of liberalisation between themselves as the one that will

exist between Central America and Panama and the United States.

Pertaining to substantial ownership and effective

control of the airlines, the agreement would conlain provisions similar as
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the ones stated in other bilateral agreements the United States have with

other countries and would aim at protecting the interests of the

p:lrticipants to this nt!w multilateral market of aviation.

As such, the substantial ownership and effective

control of a Central American airline could be exercised by citizens of

another Central American country but not from a country outside Central

America or Panama if it wants to continue benefitting from the

agreement except if a written exemption to that effeet exists in the

agreement.

Considering this new multilateral framework, the

United States also propose that Central American countries ..nd Panama

establish a regional aeronautical authority that will fix the standards to

carry on business and to enhance the commercial practices in the region

and al50 to allocate the counter space at airports, to revise the customs

process and the route modifications.

Finally, United States would like to know the position

of the Central American countries about this proposition and obtain their

support in this respect. United States think that it is an idea that will

benefit air transport in our countries and that will also be helpful to our

economies and to our people.

This proposition could complement very well the

establishment of a North American Open Skies Area for air transport and

could become the base for negotiations between the two blocks namely,
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the Central American countries and the NAFrA countries and then with

the Andean Pact countries and Mercosur countries in order to ach:eve,

one day, an American Open Skies Area of Air Transport as the Enterprise

for the Americas Initiative created by President Bush is aimed at

establishing such a hemispheric Free Trade Area namely, in Bush's

words: -... a free trade zone stretching from the port of Anchorage to th:;!

Tierra del Fuego-.I30

C. Australia and New Zealand

In terms of geography, the fact that Australia and New

Zealand constitute an isolated continent of great area has rendered the air

transport system vital to these countries and has developed it very well in

spite of their small population: the busiest Australian route, between the

two largest cities of Sydney and Melbourne, each with a population of

about 3 million, is traveled by 3.4 million passengers a year, nearly as

many as between Paris and London.l3l

In 1983, Australia and New Zealand concluded the

Australian-New Zealand Coser Economie Relations-Trade Agreement.l32

90

130p.H. Smith. ïhe polities of Integration: Concepts and

Challenge of Inregrar/on: Europe and rlle Amer/cas

University of Miami. 1993) at 9.

Thcmcs- in: The

( Coral Gables:

•

131 0. de Marolles, A. Lenoir, The Deregularion of Air Transporr / n

Ausrralia. (Paris: ITA. 1993) at 95.

132AustraIia-New Zealand Closer Economie Relations-Trade

Agreement 1983. done at Canberra. (28 March 1983) and cntered into
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This Treaty established a free-trade area without dosing off doser

economic relations in other areas possibly leading to a eustoms or full

economic union. Initially, the aim is to create a single Australia-New

Zealand market fClr goods.

The preamble of this agreement states that Australia

and New Zealand have a longstanding and dose historie, politieal,

economie and geographie relationship. It also recognises that the further

development of this relationship will be served by the e>,.-pansion of trade

and the strenghtening anf fostering of links and eo-operation in such

fields as investment, marketing, movement of people, tourism and

transport.

The preamble adds that a doser economie relationship

will lead to a more effective use of resources and an increased capadty to

contribute to the development of the region through doser eco:lomie and

trading links with other countries, particu1arly those of the South pacifie

and South East asia.

The intention to expand the agreement beyond trade is

refiected in artide 22 of the 1983 agreement which provides for a review,

in 1988, to consider matters ranging from transport, common technieal

standards, cooperation between industries, taxation, harmonization of

force. January 1. 1983; rcproduccd in: vol.XXlI No.5 (Scplcmbcr 1983) I.L.M.

al 945.
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laws, investment and migration. So, pursuant to this provision, Australia

and New Zealand entered into an agreement in 1988 to accelerate the

implementation of free trade.m

ln the field of air transpor':, the open skies initiative

was announced by Australian Prime Minister Kealing in the 1992 One

Nation Package. l34 On the other hand, in 1992, the International Air

Services Commission Act came into effect.l3S The purpose of the

legislation is to enhance international air servi;:es by fostering greater

economic efficiency in the airline industry , and increased competition

between Australian carriers; increased responsiveness by airllnes to the

need of consumers, including an increased range of choices and benefits;

promotion of Australian trade and tourism; and the maintenance of

Australian carriers capable of competing effectively with airlines of

foreign COU"'ltries.136

133Protocol to the Australia-New Zealand CIoser Economie

Reiations Trade Agreement on Acceleration of Free Trade in

Goods: (Australia) Department of Foreign Affairs and Trade

Treaty Series: No.18 of 1988, enlercd into force August 18. 1988; quoted

in: R. P. Kewalram, ïhe Australia-New Zealand Closer Economie

Relations Trade Agreement- (October 1993) vol.27 No.5Joumal of World

Trade at 113.

t34-New Zealand joUs Evans into an apology- The Australian (13

February 1995) al 8.

t3Sp. Singh. -Some Significant Development in Australia's International

Aviation- (1993) vol.XIX No.2 Air and Spaee Law at 71.

1361lWD..
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Following this, arrangements were made in 1992 to

create a single Australasian air market by 199~.137 The purpose of the

Single Aviation Market is, in the medium term, effectively to T<!move the

aviation border between Australia and New Zealand.138 As of 1

November 1994, there was to be no constraint on airlines based in either

country operating freely to, from and within the territory of each country;

trans Tasman services were to be completely deregulated and

international beyond rights were to be exchanged and incrementally

introduœd in the medium term.139

As a matter of fact, there are actually no restrictions on

the number of airlines or services that can be operated between the two

countries and discussions are being held on new passenger facilitatiol.l

arrangements to make travel aaoss the Tasman easier and faster.l4o As a

result, the airlines of both countries now have extensive international on­

flights rights: Air New Zealand is using these to operate flights beyond

137lhi.d.. at 74.

138p. Harbison. -Aviation Multilateralism in the Asia Pacifie Region:

Regulatory and. Industry Pressures for Change- (June 1994) vol.XIX No.3 Air

and Space Law at 144.

139llkm..

140lnformation was kindly provided by the Australian Depanment of

Transpon in Canberra and transmittcd to the author by Mrs. Ateock of the

Australian Delegation to ICAO.
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Australia to several Asian countlies and the U.S., while Qant<.:s is flying

beyond New Zealand to Tahiti and the U.S.. 141

Unfortunately, in October 1994, the Australian

government decided not to proceed with domestic access, or with on­

flights rights additional to those agreed in 1992.t42 This decision WOlS taken

against the backgrour.d of the relative benefits that the airlines of the two

countries were deriving from the arrangements, the success of the

Australian government's polides in promoting competition in

Australia's domestic and international markets, the entry of a second

Australian carrier on to Australian routes and the impending sale of

Qantas but all other aspects of the 1992 understandings remain in

place.142a The biggest impact of these understandings would have been to

allow Air New Zealand into Australia's domestic market.143

In fact, New Zealand had expected to enter the

Australian domestic flight market in November 1994.144 Furthermore,

international beyond rights are thoroughly important in the Australasian

141The Australian. Supra noie 134.

142Australian Delegation: sec also: The Australian. Supra note 134.

t42aThe Australian. Supra note 134.

143lik.m..

144C. Kermond, -Ministers make up after New Zealand nights
row- The Age (11 February 1995) at 8.
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market since Australia's international passenger traffic that amounted to

8.5 million in 1990 is expected to reach 18 million by the year 2000 and

nearly 35 million by the year 2010 with Japanese travellers contributing

hugely to that increase.l4S

As pointed out by Knibb, .thus, the Single A~iation

market is an outgrowth of the Ooser Economic Relations accord between

Australia and New Zealand.t46 Each government had alreaciy granted the

other's flag carrier the right to fly beyond its own borders to the U.S. but

the Single Aviation Market expanded these beyond rights to other

destinations and Air New Zealand took advantage of it.147

As such, among the world's top 50 airlines, Air New

Zealand is one of only seven reporting profits without relying on aireraft

sales and with net profits amounting to US $250 million for the last five

years, the carrier has dearly benefited from privatisation and from recent

libera1isation of air services with Australia.l48

As a result of the 1985 deregulation of domestic air

transport that occurred in New Zealand, Ansett New Zealand was able, as

14Sp. Somerville. "Auslralia Internalional Intrigues and Domestie

Disasters-(June/July 1993) The Avmark Avialion Economist al 3.

146D. Knibb. -Lcss is morc- (February 1994) Airline Business at 53.

1471s1l:m..

1481lili1.. al S2.
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a foreign company namely, 100% Australian-owned, to operate

dcmestically in New Zealand but international se.-vices to other countries

from New Zealand are not possible yet until the definition of ownership

becomes Australasian ownership in the bilateral agreements with third

countries. 149 On the other hand, Air New Zealand (New Zealand

ownership including an Australian stake of 20 % owned by Qantas) was

supposed to begin to establish its own domestic network in Australia from

the entry into force of the Single Aviation Market on November 1, 1994150

but it is still not possible as we have seen supra.

In the longer term, common eustoms, immigration

and quarantine borders are likely to materialise from developing Closer

Economie Relations policies, allowing passengers between New Zea!and

and Australia to be processed as dOD.estic travellers.1S1

Considering the close geographic, economic,

commercial and cultural links between Australi.. and New Zealand, it is

believed that, if the Australian government pursues the liberalisation

policy it aàvocated in 1992, the cooperation between themselves in the

area of air transport will go even further and reach the point whe.·e

international air rights will be negotiated on a common basis by the

149p. Phelan. ''Ties Aeross the Tasman-(January 6-12. 1993) Flight

International at 35.

IS0llkm..

ISIIIili1.. al 34.
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International Air Services Commission on the behalf of Australasia

which will act as an integrated economic block in negotiations with other

blocks such as the European Union, NAFTA, the Andean Pact or ASEAN

and, in that sense, provisions on Australasian owne~ship would also

have to be included in the bilateral air transport agreements with third

countries.

D. AsiaIPacific

The Asia/Pacifie region covers one fifth of the world's

total area and has a population of 2,580 million, or over half the world's

total. IS2 With an expected annual growth rate of passenger-kilometres of

85%, both for scheduled services and international scheduled services,

from 1992 to 2003, the Asia/Pacifie region will be the fastest growing

region of the world in the field of air transportlS3 In 1992, the Asia/Pacifie

region accounted for 20% of world TKA .lS4 As a group, the airlines of the

region have been relatively profitable because the rapid growth of the past

IS2J. Guérin. The Place of ASEAN in International Air Transport. (Paris:

ITA Siudics & Repons. vo!.l. 1986) al 4.

IS31CAO News Release of October 1994, PlO 10/94, data drawn from:

-Outlook for Air Transport to the Year 2003". AT Conf/4 ( 15

November 1994), World·Wide Air Transport Conference on

International Air Transport Regulation: Present and Future,

Montreal.

IS4M. Samuel, C. Findlay, P. Forsyth. "International Aviation Problems

and Rcsponses: An Asian Pacifie Perspcctive- (1994) vol.XIX No.2 Air and

Space Law al 169.
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decade has helped profitability in that there has not been an overhang of

excess capacity depressing profits.155

According to the Vice President, Research Center, of

Japan Air Lines, Mr. Nagata, the high growth rate is attributed to several

factors: increased disposable income, more leisure time, developing trade

and tourism, the liberalization of tr,\vel regulations and aviation policies,

the growing importance of ethnie ties between countries and the

potential offered by a large population base.l56 By 2010, the international

travel to, from and within the Asia/Pacific Region will represent 51

percent of the world total, or 375 million travellers.157

On the other hand, while the broad picture of aviation

in the region is one of growth and better than average profitability, this

masks big differences between airlines, the markets they serve, patterns of

costs and traffic and the regu1atory polides of countries.l5S According to

Samuel, Finlay and Forsyth, some of the most important differenœs can

be identified as follow:

155~

156K. Nagata. "A Time of Change in the Asia/pacilic Region" (March 1994)

No.2 IATA Review at 13.

157~

15SM. Samuel, C. Finlay, P. Forsyth. Supra note 154.
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In fact, multilateralism has nol, to date, been a feature

of aviation in the Asia Pacific Region for various reasons but stern from

the massive geographical separation and the inevitable cultural, economic

and commercial differences.160

1. Association of South East Asian nations

The same can be said about the Association of South

East Asian Nations [hereinafter ASEAN]. ASEAN was set up in Bangkok

in 1967 and has six Member countries: Indonesia, Malaysia, the

Philippines, Singapore, Thailand and Brunei.l6l At first sight, as Guérin

points it out, it is quite a heterogeneous group because of cultural and

historical differences that are sometimes compounded by the hard feelings

about past conflicts (as the Malaysia-Singapore dispute leading to

separation in 1965).162

Nonetheless, in January 1992, the six Member States of

ASEAN endorsed a plan to establish a free trade area within 15 yearsl63

thus agreeing to form the AFrA, the Asean Free Trade Association, by the

160p. Harbison. Supra notc 138.

161J. Guérin. SJuu.;l. nolC 152 al 6.

162~.

163H. Nuutinen. 'Thc Tonuous Palh 10 P1urilalcralism" (May 1992) Thc

Avmark Avialion Economisl al 18.
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end of the year 2007. 164 Even though the mechanism to negotiate as a

block already exists, as the timescale for trade liberalisation suggests, the

group seems far too fragmented at present to agree on a common aviation

pOlicy.l65

Heterogeneity is also the main feature of the group of

five flag airlines in which recent carriers (Singapore Airlines, Thai

Airways International) are in the company of older, mature operators like

Philippines Airlines or Garuda but all five airlines achieved very high

traffic growth rates in the 19705 that were weIl above the world average;

the result being that the most energic of them (Singapore Airlines and

Thai) now appear as formidable competitors to established European or

United States airlines.l66

Recently, Indonesia, Malaysia and Thailand

announced that they will set up the region's first multilateral aviation

pact in a move intended to test the waters in initiating greater aviation

freedoms in the Growth Triangle.l 67 Full ratification of the pact is

expected to be at least six months away.l68 Each Member country has

164H.A. Wassenbergh. Supra noie 32 al 16.

165H. Nuutinen. Supra nOie 163.

166J. Guérin. Supra nOie 152.

1671. Muqbil. ïhrcc Points la Open Asia-(Deccmbcr 1994) Airline Business

al 18.

168~.
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designated three cities to which two airlines from each country can offer

unlimited frequencies, using any type of aireraft; only Third and Fourth

Freedom rights would be available initially and Fifth Freedom rights

would be added later, cabotage prohibition being left untouched by the

agreement.l 69

Hence no multilateral agreement to liberalize air

services exists between the six Member States of ASEAN such as an open

skies regime, the Member States have tried to inerease the level of c0­

operation betwenn themselves. As a matter of fact, ASEAN airlines

namely, Garuda Indones;a, Malaysia Airlines, Philippine Airlines, Royal

Brunei Airlines, Singapore and Thai Airlines, have agreed to restore their

commercial profile and their competitivity by co-operating in the

commercial sector and in the pooling of resources for buyings, sales,

marketing and strategyPO

2. Orient Airlines Association

Although the role of ASEAN has grown substantially

over the past twenty years, communications between capital cities have

been relatively limited.17I According to Harbison, the situation is

169I..lkm..

170-Aperçu de l'année 1992 dans l'aviation civile internationale·

(July/August 1993) volA8 No.6 Journal OACI al 20.

171p. Harbison.Supra noie 138 al 138•
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changing and, by a combination of response to outside threat and a

recognition of the opportunities from co-operation, a greater cohesion is

developing: the emerging role of the Organisation of Orient Airlines

[hereinafter OAA) is a useful barometer to this change.172

The OAA has 15 member airlines comprising: Air

Niugini, Cathay Pacifie, Japan Air Unes, Korean Airlines, Malaysian

Airlines (MAS), Philippine Airlines, Qantas, Royal Brunei, 5ingapore

Airlines and Thai Airways.173 In keeping with recent trends, the OAA

took a number of aeropolitical initiatives during 1993.174

More important was the adoption by the Assembly of

Presidents, in September 1993, of a policy report adding an aeropolitical

function 10 the already existing commercial and technical activities; it was

also agreed that OAA membership should include airlines of the People's

Republie of China.17S

Accordingly, organisations in the Asia/Paci6e Region

such as ASEAN and OAA-and, other groups such as PATA, the Pacifie

Asia Travel Association.-have promoted the idea of a collective voice to

172Jtç,m.

173J. Guérin, Supra nOie 152 at 31.

174K. Nagata, Supra nOie 156 at 15.

17Sllkm..
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~e maximum benefits from the aviation system but we are a long way

from any serious multilateral review of the major aviation and tourism

issues ahead.176

In faet, we agree with Harbison that while powerful

trading blocks such as the European Union and NAFI'A are evolving, the

Asia Pacifie travel market is booming and that without a multilateral

aviation forum, eountries in this region will continue to be subjected to a

fragmented, uneo-ordinated aviation system and to a series of divisive

bilateral negotiations with eountries outside the region.177

50 it will be interesting to follow th~ evolution of this

new pact signed between three ASEAN countries that are also members of

the OAA and to see if the liberalization of air transport between

Indonesia, Thailand and Malaysia will induce the same liberalization

between the ASEAN nations and, eventually, between the members of

theOAA

IV North Ameriean Free Trade Area

The North Ameriean Free Trade Area was created

following the entry into force of the North Ameriean Free Trade

Agreement on January 1, 1994. In order to size up the geographie and

176P. Harbison Supra note 138 al 144.

1771l1mn..
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commercial importance of the North American Free Trade Area, we have

to consider some statistics. The Area encompasses a total population of

354 million people and, with a combined output of about US $6 trillion,

Canada, Mexico and the U.S. are a larger potential market than the 12

Nations European Community, which in 1992 will unite 324 million

people, producing US $4 trillion annually.178

Also, it must not be forgotten that Canada is the largest

U.S. trading partner, and Mexico is its third largest and that beyond the

trade statistics, it is important to look at investment flows and trade in

services, which represent about 66% of the U.S. GNP (gross national

product).179 Moreover, as Broadman points it out, as in the global

marketplace generally, international trade and investment in the services

sectors_a diverse set of industries, such as financial services,

telecommunications, and transportation_ are increasingly prominent

features of commerce in the North American regïon.tso

17SR. Rodriguez Baraeio in: N. Lacasse, L. Perret. Faire affaires au

Mexique: les défIS du libre-échange ( Aspects juridiques et commerciawc).

(Monlreal: Wilson & Lafleur. 1993) at 144.

179 R. Zoelliek.'ïhe Uruguay Round. NAFTA. Asia Pacifie Economie

Coopetation Initiatives and the European Communities" in: Proceedings of

the Annual Meeting_ASIL( American Society of International Law).

(Annual 1993) at 342.

ISOR. G. Broadman. -International Trade and Investment in Services: A
Comparative Analysis of the NAFTA- (FaU 1993) vol.27 No.3 The

International Lawyer at 623.
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A. North American Free Trade Agreement

ln June 1991, Canada began negotiations with Mexico

and the United States to set up the North American Free Trade

Agreement [hereinafter NAFrA] which came into force on January 1, 1994

thus creating the world's largest free trade area with a current flow of

trade and investment among the three partners of approximately $500

billion a year.l8l

Essentially, the NAFrA knocks down the majority of

current tariffs and irnport licences on all manufactured goods, provides

greater market access for service industries, permits more mobility for

professional and business travellers, and allows freer entry to an

integrated North American market of 360 million consumers.t82

The preamble of NAFTA183 states that the

governments of Canada, of the United Mexican States and of the United

States of America resolved, among other things, to strengthen the special

bonds of friendship and cooperation among them, to create an expanded

and secure market for the goods and services produced in their territories,

181 The North Ameriean Free Trade Agreement-at a Glanee,

Document published by the Canadian government, 1993 at 1.

182~

183North American Free Trade Agreement, Final Text IB17 (17

December 1992), Free Trade Law Reports, Special Report No.39,

Extra Edition: CCU INTERNATIONAL at XV•
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to enhance the competitiveness of their firms in global markets and, also

to create new employment opportunities and improve working

conditions and living standards in their respective territories.

The objectives of the agreement, as elaborated more

specifically through its principles and rules, including national treatment,

most-favored-nation treatment and transparency, are stated in article 101.

The most important are: to eliminate barriers to trade in, and facilitate the

cross-border movement of, goods and services between the territories of

the Parties; to promote conditions of fair competition in the free trade

area; to increase substantially investment opportunities in the territories

of the parties and finally, to es~blish a framework for further trilateral,

regional and multilateral cooperation to expand ;;nd enhance the benefits

of this Agreement.

Chapter 3 accomplishes NAFrA's central objective for

trade in goods between the us. and Mexico: elimination of import duties

on goods that originate within North America; duties will be removed in

1994 on key categories of goods, including computers and most

automobiles and the duties on other produets will be phased out over 5,

10, and 15 year intervals.184 The duty-reduction regime put in place

between Canada and the US. by the 1988 CFTA (U.S.-eanada Free Trade

Agreement) will continue as scheduled until completion in 1999.18S

184Paul. Hastings. Janofsky & Walker. North American Free Trade

Agreement Summary and Analysis. (Washington: Maubew Bender. 1992­

1993) al S.

18S~.
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NAFTA confirms that each signatory will confer

national treatment to the goods of the other Parties namely treatment at

least equal to that accorded to similar domestically-produced goods,

subject to specified exemptions (chapter 3).

Article 309 eliminates non-tariff import and export

restrictions, most notably import licences and quotas but a number of

industries are broadly exempted from this provision, however, including

autos and auto parts, agriculture, textiles, and energy.

Unfortunately, it must be noted, as we will see in this

section, that air transportation is totally excluded from the provisions of

NAFrA aiming at liberalising the services between the three Parties.

First, chapter 11 grants national treatment (art.1102)

and most-favored-nation treatment (art.1103) to investors of the three

Parties. Paragraph 4 of article 1102 states that, for greater certainty, it means

that no Party may impose on an investor of another Party a requirement

that a minimum level of equity in an enterprise in the territory of the

Party be held by its nationals or to require an investor to dispose of an

investment by reason of its nationality.

Mexico made a reservation to National Treatment

(art.1102) in the field of investment stating that investors of another Party

or their investments may only own, directly or indirectly, up to 25% of the
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voting interest in an enterprise established in the territory of Mexico that

provides commercial air services on Mexican-registered aireraft. The

chairman and at least two-thirds of managing officers must be Mexicans.

Moreover, only Mexican-registered aircraft may provide domestic

commercial services, scheduled international commercial services and

non-scheduled international commercial services (see Annex 1 at I-M-S6).

A similar reservation was made by the United States

stating that only air carriers that are -citizens of the United States- may

operate aircraft in domestic air service (cabotage) and provide

international scheduled and non-scheduled air service as US. air carriers.

The definition of -citizen of the United States- is found in the Federal

Aviation Act of 1958 as being a U.S. corporation owned and controlled at

least at 75% by U.S. citizens (see Annex 1 at I-U-13,14). Total foreign equity

investment could reach up to 49% with a maximum of 25% being voting

stock without constituting, by itself, an indicator of foreign control.

Canada also makes a reservation as to the application

of articles 1102, 1103, 1107 on investment to air transport and requires a

75% Canadian ownership and control of airlines (Annex 2 at n-e-9,10).

Chapter 12 of NAFTA pertains to cross-border trade in

Services. This chapter does not apply to air services, including domestic

and international air transportation services, whether scheduled or non­

scheduled, and related services in support of air services, other than

aireraft repair and maintenance services during which an aireraft is
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withdrawn from service and specialty air services (art.1201(2b» namely,

aerial mapping, aerial surveying, fire fighting etc. (see art.1213).

As a matter of fact, chapter 12 provides for national

treatment (art1202) and for most-favored-Nation Treatment (art. 1203) for

all service providers of the parties by each Party. In Annexes 1 and 2, the

three Parties make reservations on the application of chapter 12 even to

aircraft repair and maintenance and to air specialty services.

The application of article 1210 to air transport would

have been very interesting sinceit provides for licencing and certification

measures based on objective and transparent criteria such as the

competence and the ability to provide a service. Furthermore, paragraph 3

states that each Party shall eliminate, within two years of entry into force

of this agreement, any àtizenship or permanent residency requirement

maintained for the licenàng or certification of professional service

providers of another Party.

The only mode of transport that was totally liheralised

by NAFTA was land transportation (chapter 18). As a matter of fact,

within six years, trucks and buses can criss-cross the North American

continent with virtually no border restrictions but damestic hauls will

still he protected.l86 This accomplishment is significant inasmuch as over

85% of U.S. trade with Canada and Mexico moves by land

186The North Ameriean Free Trade Agreement - at a Glanee.

Supra nOIe 181 aIlS.
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transportation. 187 As to maritime transportation, Canadian and Mexican

firms will have access to each other's international maritime shipping

markets but the United States will not benefit from this provision.l88

Another important chapter of NAFrA for an eventual

liberalisation of air transport would be chapter 15 on Competition and

Antitrust. The parties lay out general commitments to familiar antitrust

objectives: to app1y their domestic competition rules to prevent anti­

competitive business practices (Mexico just passed a legislation on

antitrust in 1991 in order to comply with its obligations under

NAFTAI89) and to cooperate and coordinate in enforcing those rules

(art.1501).190

Article 1504 establishes a trilateral Working Group on

Trade and Competition which is to evaluate issues conceming the

relationship between competition laws and policies and trade in the

North American zone 'md to make recommendations within five years.

187H. G. Broadman. SJuu:a. nOie 180 al 641.

188The North Ameriean Free Trade Agreement_at a Glanee. Supra

nOie 181 ailS.

189Ley Federal de Competencia Eeonomica, entered into force on

June 22, 1993 for an analysis of Ihis legislation see: Canadian Bar
Association. -NAFT!. Spawns New Mexican Competion Law" (994) vol.l
No.1 Canadian International Lawyer 41

190Paul, Hastings, Janofsky & Walker. Supra noie 184 at 73.
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Eventually, it is believed that the liberal state of mind

of the three Parties will gain other sectors in the services area such as air

transportation. As pointed out by Moyano, the adoption of trade

liberalisation as one of the fundamentals of the economic program of the

aetual Mexican government and NAFrA negotiations should serve as an

opportuIÙty to discuss of the wiseness of adopting an Open Skies policy

and of including it in NAFrAI91

The three following sections on the air transport

industry and policy of Canada, United States and Mexico do not intend to

give a complete view both historically and recently of air transport but

rather aim at presenting recent background elements that would be

relevant to conclude an Open Skies treaty between the three partners.

B. Air Transport in Canada

As the second largest nation in the world (3 851 809 sq. miles),

Canada occupies the northern half of the North American continent with

the exception of Alaska and Greenland.192 As such, air transport is very

important to its economic development since it is more time-efficient

191 C. Moyano Bonilla. -Mexico y la polilica de cielos abicrtos" (Oclober,

Novcmbcr. Dccember 1991) No.3 AITAL Boletin informativo at \0.

192Centre for Research of Air and Space Law. Legal. Economie and

Socio-Political Implications of Canadian Air Transport. (Montreal: C.R.A.S.,

1980) at 2.

112



•

•

•

than land transportation and, in the Northem part of Canada, it is often

the unique mode ?f transportation to serve remote communities due to

the non-existence of route infrastructures.

1. Canadian Air Transport Policy

First, it must be acknowledged that the power to

regulate aeronautics was not expressely stated in the Constitution of

Canada (article 91 of the Constitutional Act of 1867) and that it was

attributed to the Federal govemment as a residuary power (art.91(10) by

the 5upreme Court of Canada in Johannesson and Johannesson v. The

Rural Municipality of West St.Paul 193. The ratio decidendi is partIy

stated by Honourable justice Rinfret:

-... 1 entertain no doubt that the decision
of the JudicûU Committee is in its pith
and substance that the whole field of
aerial transportation comes under the
jurisdiction of the Dominion
Parliament. In the language of their
Lordships at p.77: aerial navi~ation is a
class of subject which has attained such
dimensions as to affect the body politic
of the Dominion. ln those
circumstances, it would not matter that
Parliament may not have occupied the
field ... ln the circumstances, the
Dominion Legislation occupies the field,
or at least 50 much of it as would

193(1952) 1 S.C.R. 292.
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eliminate any provincial Iegislation,
and, more particl/larly, that here in
question."194 ;

anà is completed by Honourable Justice Kerwin:

-If, therefore, the subject of aeronautics
goes beyond local or provincial concern
because it has attained such dimensions
as to affect the body politic of Canada, it

falls under the "peace, order and good
Government" clause of s.91 of the
B.N.A. Act [British North American Act]
since aeronautics is not a subject matter
confined to the provinces by s.92. -19S

On the other hand, Mexico and the United States are

important for Canada on an aeropolitical point of view for the reasons

stated hereinafter. Mexico is important for Canada in the fields of tourism,

trade and business; Mexico also constitutes the link with Cenlral America

and beyond and it represents potential developments for the Canadian

industry in Mexico.196

194IhiJl... al 303, 314.

19SIhiJl... al 311.

196Centre for Researc:h of Air and Spac:e Law, Supra nole 192 al 599.
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Canada's new international air transportation policy

was announced by the Minister of Transport Doug Young on December

20, 1994.202 Two major initiatives have been taken by the govemement

namely, the govemment has adopted a National Airports Policy initiating

a community-based management model that will take govemment out of

day-to-day operations but will keep it responsible for ensuring safety and

security. Secondly, the govemment is moving toward commercialization

of the air navigation system and supports an approach of a -not for profiC

organisation. (p.2)

The Canadian govemment states that its strategy must

be responsive to the legitimate aspirations of the airports' community­

based authorities and exporting community and create an environment

that provides them with greater access to international markets.

Its strategy also recognizes the importance and

vitality of Canadian air carriers and will provide growth opportunities in

international markets for them all. Thirdly, the govemment's goal is to

protect the interests of travellers, shippers and taxpayers as well as those of

the airlines and their employees.

202 Ali the following informations were gathered from: T r ans p 0 r t

Canada, News Release No. 172/94 (December 20, 1994).

116



•

•

•

The poHcy of the government will ensure consumers

benefit from increased price and service competition and also that

consumer protection measures are in place.(p.4)

Canada's international air transportation poliey was

stated in December 1994.203 It is clearly stated that this poliey does not

apply toward a new air agreement with the United States and, as we have

seen at the beginning of this paper, an open skies agreement was signed

with the US. on February 24, 1995.

In order to promote industry growth and

competitiveness, the govemment has adopted a ""Use It or !.ose It- rule to

allocate scheduled passenger service opportunities. This rule is effective

immediately and allows any Cana(;ian carrier to apply to the Minister of

Transport for designation to operate in countries where the currently

designated carrier is either not operating or is under-utilizing the

designation.

A designation is deemed to be under-utilized if the

incumbent carrier is operating direct service less than twice weekly on a

year-round basis with its own equipment; or, if it is not operating with its

own equipment on a significant portion of the itinerary and if it is not

operating at a daily or near daily frequency of service during peak periods.

203Transport Canada, Canada's International .4.ir Transportation

Poliey, TP 12276, December 1994.
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There exists also a list of 37 countries eligible for assignment to new

carriers.

If there is more than one applicant for an unserved or

underserved route, the Minister will select the successful applicant on the

basis of the best service proposai and on the technical and commercial

ability to provide the services, based on its own track record. This

applicant will he able to keep the designation for two years 50 long as it is

not under-utilized. The Minister may also name a back-up carrier. (p.4)

Pertaining to the allocation of Fifth Freedom Rights,

considering the fact that, in negotiations, Canada often acquires fifth

freedom rights which are 50metimes not fully taken up by the first carrier

designated to operate, second designated carriers may apply for such

unused rights (this measure being effective immediately).

The same situation existing for unused intransit rights,

ail Canadian designated carriers will he permitted to make use of available

intransit rights so that carriers may carry passengers through an

intermediate point to their destination.(pp.5,6)

In order to respond to community aspirations, in the

case where no air agreement exists and no Canadian carrier is interested

in the market, a foreign country may apply for one of its carriers to

commence a total of twiee-weekly service from the foreign country to one

or more points in Canada of its choices, with the exception of Toronto.

The Canadian government will approve the application provided that the
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Canadian community or communities that would gain service are

supportive and that the foreign carrier would pick up traffic en route to or

from Canada (no Fifth Freedom Rights) but exceptions to this restriction

can be made on a case-by-case basis. Intransit rights would be

permitted.(p.6)

For new Canadian international charter entrants, and

to protect consumers' interests, the Minister of Transport will ask the

National Transportation Agency to ensure that those new carriers will

meet minimum rmancial requirements before being given a licence and

to ensure that they cannot sell transportation services before they have

obtained a licence ta operate air services.(p.7)

Furthermore, in the interests of consumer protection,

computer reservation systems operating in Canada will he governed by

new regulations to he promulgated in the Aeronautics Act. These

regulations will ensure that participating carriers provide complete,

accurate, non-misleading information, a neutral display and grant travel

agents the right to choose one such display to appear automatically when

a transaction is started, will allow charter operators to display air transport

services not associated with ground packages alongside scheduled services

and, will prohibit carriers from requiring a travel agent ta use a particular

system as a condition for the reœipt of any benefit or commission for the

sale of its air services. The regulations will also give the Minister of

Transport the ability to ensure Canadian carriers receive equivalent

treatment in a computer reservation system in a foreign country when

they compete against the national carrler.(p.8)
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Pertaining to the Open Skies policy that the Canadian

government adopted officially with the United States crystallised by the

signature of the open skies agreement on February 24, 1995, a complete

review is made infra ÏI\ chapter V. As a matter of fact, such an agreement

was highly predictable even though it took many years to conclude taking

into account that ninety-five percent of the Canadian population lives

within a half hour's flying time of the U.S. border, and that the countries

are each other's best customers.204

On the domestic service side, regulatory reform of the

Canadian air industry gathered momentum with policy changes

announced in early 1984.20S Since 1988, the airline industry in Canada has

been entirely deregulated, with a few exceptions relating to safety and

foreign controI.206 The Federal govemment has, however, retained some

regulation of air services in the North in order to ensure essential services

to and from these distant but under populated markets.207

204p. J. Ross. -Canadian Airline Economics-a New Reality Emergcs- in:

World Infrastructure 1994. (London: Sterling Publications. 1994) at 142.

20SNationai Transportation Act Review Commission, Competition

in Transportation Policy and Legislation in Relliew, (Ottawa:

Canada Communication Group Publishing, 1993) volume l, at 31.

2060. Madore. J. Shaw. Supra note 200 at 10.

2071JWn.
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Deregulation of the air transport industry was

provided for in the National Transportation Act, 1987208. Article 3 states

the new national transportation policy namely that a safe, economic,

efficient and adequate network of viable and effective transportation

services (...) and making the best use of all available modes of

transportation at the lowest total cost is essential to serve the

transportation needs of shippers and travellers (.•.) and to maintain the

economic well-being and growth of Canada under conditions ensuring (_.)

that competition and market forces are, whenever possible, the prime

agents in providing viable and effective transportation services (...) and

that transportation is recognized as a key to regional economic

development and commercial viability of transportation links is balanced

with regional economic development (...).

Article 6 establishes the National Transportation

Agency [hereinafter NTAI consisting of nine members detaining the

Canadian citizenship or permanent residency and appointed by the

Govemor in Council.

As we will see, the National Transportation Act, 1987

introduces a complete deregu1ation of air transportation in the Southem

Part of Canada but it retains the Northem part regulated.

In order to operate a domestic service in Canada, one

only has to hold a domestic licence; hold a Canadian aviation document

20SR.S.C. 1985, c.28 (3rd Supp.).
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and have prescribed liability insurance coverage (art.71(l».The conditions

to be granted such a domestic licence by the NTA are to be Canadian, to

hold a Canadian aviation d\)cument and to have prescribed insurance

liability coverage (art.72(l)). Thus, it is more a fit and willing test than a

public convenience and necessity test as in the precedent legïslation.

-Canadian- is defined at article 67(b) as meaning a

Canadian citizen or a permanent resident (re Immigration Act), a

government in Canada or an agent or any other person or entity that is

controlled. in fact by Canadians and of which at least seventy-five per cent

of the voting interests are owned and controlled. by Canadians.

On the other hand, in order to operate a domestic

service between points or to or from the designated area (northem Part),

the person must hold a domestic licence issued. under subsection 72(2),

hold a Canadian aviation document and have prescribed liability

insurance coverage.

A domestic licence to operate in the designated. area

can be issued by the NTA at the same conditions as the domestic licence

for the Southem Part namely a fit and willing test but an objection to the

granting of the licence can be made by an interested community, person or

entity. Where such an objection is made, the NTA must be satisfied. that

the issuance would not lead to a significant decrease or instability in the

level of domestic service provided. within or to or from the designated.

area in order to issue the licence (art.72(2».
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and competitive transportation service. No sections provide for decreases

in the fares.

On the other hand, to operate sheduled international

service, a person must hold a sheduled international licence, a Canadian

aviation document and have prescribed liability insurance coverage

(art.S7). The Minister can designate any Canadian carrier as being eligible

to hold a scheduled international licence (art.S9(l)). A non-<:anadian

airline can he eligible to such a licence if it has been designated by a foreign

government to operate an air service under the terms of an agreement

concluded with the government of Canada (art.S9(2». The same

conditions apply mutadis mutandis to non-scheduled international

service (arts.93-94).

2. Canadian Air Transport Industry

It is common knowledge that the airline industry

worlwide has just come through the most difficult period in its history.210

Collectively, the airlines incurred losses of over 15 billion dollars (U.S.)

between 1990 and 1994 on their international scheduled services alone

and the Canadian airline industry fared no better hence the two major

carriers (Air Canada and Canadian Airlines International [hereinafter

210Transport Canada, Canada's International Air Transportation

Policy, Statement by the Minister or Transport, December 20,

1994 at 1•
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deregulated environment.216 The airline was privatized in October 1988,

with 45% of its shares sold to the public; the remainder of the shares were

sold in July 1989.217

Air Canada is a Canadian-based international air

carrier providing scheduled and charter air transportation for passengers

and for cargo.218 The Corporation is Canada's largest air carrier in terms of

operating revenues.219 The airline's passenger route network offers direct

scheduled services to 25 North American àtiesi through its domestic

Regional Airlines, another 50 Canadian communities and 5 àties in the

United States are linked to the Air Canada network.220 Air Canada serves

24 àties in Europe, the Caribbean, New Delhi (India), Osaka (Japan) and

Seoul (North Korea) and serves a total of 51 destinations worldwide.221

Historically, Air Canada was attributed the eastern part

of Canada with the Atlantic routes on Europe and CAl the western part

216J. Christopher, Canadian Airline Industry, (Ottawa: Library of

Parllament, 1993), Research Branch, at 7.

217IhiJl... al 8.

218Air Canada, Annual Information Form, May, 9 1994 at 8.

219~

220.llkm..

221~

126



•

•

•

with the Asian routes but now the govemment has changed this policy

and the two carriers can apply and operate on any route in Canada.

In faet, Air Canada's strategy for prosperity in the 1990s

will be to increase its market presence, particnlarly in the fast-growing

markets of Japan and Southeast Asia.222 Thus, the airline has decided to

use its rights on Manila, Philippines to offer daily service to that city from

December 1995 as an extension of the leg Toronto/Vancouver-Seoul and

later on the airline expeet to offer a direct flight between Vancouver and

Manila.223 Moreover, Air Canada will serve, as of November 1995, Hô Chi

Minh-city (Vietnam), Dubaï (United Arab Emirates) and Frankfurt on a

three days /week frequency on the route Montreal-Frankfurt- Dubéu--Hô

Chi Min.224

On the other hand, according to Hollis Harris,

President and CEO of Air Canada, Air Canada is on course for renewed

profitability and for the first time in memory, the airline is competitive

with the major US airlines on a unit-cost basis.225 Air Canada is

positioning itself for future growth with the objective of achieving the

market position, critical mass, alliance partner network and

2220. Madon:. J. Shaw. SJuln. note 200 at Il.

223 Air Canada, Press Release, Air Canada continue de tisser son

réseau Canada-Asie (l March 1995) at 1.

2241lW1... al 2.

225 Air Canada, 1993 Annual Report, at 2.
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Moreover, a number of joint servicing agreements

have been negotiated.232 Continental is providing ground handling for

Air Canada at six major US airports; Air Canada is serving as General

Sales Agent for Continental in France and performing ground handling

for Continental Cargo in London, England; in Canada, Air Canada

represents Continental in a number of capacities, including reservations

and ticketing; airframe and engine maintenance work for Continental

will generate $51 million in contraet revenues by Deœmber 31, 1994.233

On February 22, 1995, HoUis L Harris has announced,

for the fust year since 1989, net earnings of $129 million for 1994 of which

$79 million were the result of the sale of Gemmi CRS and for once of few

times in the history of the Corporation, the Fourth Quarter was profitable

with net earnings of $4 million.234 HoUis Harris foreeasts profits at least

up to the year 2000.235 The airline also recorded the best punetuality level

232lhilL al Il.

233lhilL al 13.

234 Air Canada, Press Release, Air Canada confirme son retour a
la rentabiliU par un bénéfice net de 129 millions de dollars (22

February 1995) at 1.

235-Le président d'Air Canada promet des profits jusqu'il l'an

2000- La Presse (23 February 1995) CI•
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for North America with an 89% rate of on-time arrival.236 Furthermore,

with the new open skies regime between Canada and the United States,

Air Canada is weIl positioned to take advantage of this new regime since

it will take delivery of 24 Regional Jets in the next two years in order to

serve the new markets.237

As a matter of fact, according to its CEO Holly Harris,

Air canada has been preparing itself for the liberalisation of air transport

between Canada and the U.S. since the last three years238 and welcomes

the entry into force of the new agreement.239 The airline recently

announced that it had initiated four daily flights between Toronto and

Atlanta on March 6, 1995 and it will add two daily frequencies as of April

1995.240 The airline also stated that it will launch 20 new transborder

236Air Canada. Press Release. Air Canada rallÏl la pr~mièr~ plac~

pour la ponctualité ~t pour l~ transport alri~n cl destination du

Canada (6 March 1995).

237 B. Mooney quoting Air Canada's Vice President Corporate

Communications: Sandy Morrison. -Air Canada esl bien placée pour

profiler de la nouvelle enlenle Canada·Elals-Unis· Les Arraires

(14 January 1995) al 38.

238 Air Canada, Press Release, L~ vol d'Atlanta ouvr~ la voi~ à

l'~:cpansion transfrontalièr~ (6 March 1995).

239 Air Canada, Press Release. Air Canada salu~ l'accord d~

liblralisation canado-amlricain Air Canada annonc~

l'~:cpansion d~ son rls~au transfrontièr~ (24 February 1995) al

1.

240Air Canada. Supra note 238 •
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services over the next eighteen months, thus widening its network from

Orlando to Honolulu.241 For example, Air Canada will initiate new daily

services on the following routes: Ottawa-Washington, Montreal­

Washington, Toronto-Washington, Toronto-New York (La Guardia).242

Other projected routes would include: Halifax-Chicago,

Montreal-Cleveland, Montreal-Atlanta, Montreal-orlando, Quebec­

Newark, Toronto-Denver, Toronto-Phoenix, Toronto-Detroit, Ottawa­

Chicago, Ottawa-Cleveland, Ottawa-Boston, Calgary-Seattle, Calgary­

Houston, Calgary-Denver,Winnipeg-Denver, Vancouver-Los Angeles,

Vancouver-Denver, Vancouver-Phoenix and Vancouver-San

Francisco.243 Air Canada will also offer a new flight Toronto-Tel Avivand

serve, in conjunction with his parmer British Midland, the route

Toronto-Montreal-Brussels.244

The second air carrier part of the Canadian airline

industry's duopoly is Canadian Airlines International Ltd. (CAl) that is

owned by PWA Corporation which is a broadly-held Canadian holding

241~

242Air Canada.5..1IJ![i1. noie 239.

2431ikm..

244Air Canada, Press Release, Air Canada prévoit un programme

d'exploitation alrienne record sur son rlseau international en

1995 (1 February 1995) al 1.
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company with investments primarily in the airline industry.24S CAl

provides international and domestic scheduled and charter air

transportation for passengers and cargo to 145 destinations over five

continents.246

On the financial side, 1993 financial results were

qualified as once again unacœptable by PWA's President and CEO Rhys T.

Eyton.247 In fact, PWA's 19931055, before $112.3 million in restrueturing

expenses, totalled $179.5 million on consolidated revenues of $291,8

million.248

In November 1992, PWA launched a major

Restrueturing Plan that included three elements: i) a debt restructuring

that converts $666 million of obligations into equity wit!' a further $74

million in debt being converted into Zet<H:Oupon convertible notes, ü) an

Employee Investment Plan that converts $200 million in contributions

into entitlements for common shares over a four-year period, and üi) a

$246 million investment in CAl by AMR Corporation (parent company of

American Airlines, InC.).249 The goal of the Restructuring Plan was to

24SpWA Corporation, 1993 AnnlllZl Report, al 1.

246~

247~ the new President and CEO of PWA is. sinee May 1994. Mr. Kevin

Jcnkins.

248~

249lhid.. al 8.
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signing, by Air Canada and Gemini, of a Memorandum of

Understanding aIlowing the transfer, on February 15, 1994.254

As of November 1994, the computer system of CAl is

integrated to AMR Corporation's Sabre computer reservation system in

exchange of $160 million annually during the next 20 years for a total

amount of $3.2 billion.25S The transfer of systems to AMR should produce

a net saving of $20 million to CAl .256

The financial results of CAl were announced on

February 23, 1995.257 PWA Corporation has improved its finandal results

by $254 million in 1994 in comparison with 1993. The Corporation has

made a net 1055 of $37.8 million in 1994 (comparatively te $29'1,8 in 1993)

representing $26.2 million more than the predictions due to foreign

currency exchanges and te higher interests rates. PWA Corporation made

an operating profit of $70.9 million, which is $8.8 million higher than the

one predieted and which represents the first operating profit of the

Corporation since 1988.25S

2S4~

2SSM. Jannard. La Presse (28 April 1994) CI.

2S6M. Odell. "Canadian Catch-Up" (August 1994) Airline Business at 27.

2S7CAI. Press Release (23 February. 1995).

2SS~
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V Open Skies Treaty 8etween Canada and United States

The first Canada-U.S. commercial air agreement was signed

in 1949 and provided for an exchange of routes between cities near the

border and for equitable access to the transborder traffic by the carriers of

the two countries.263a In 1966, a new Air Agreement264 was signed which

expanded the scheduled air services between the two countries. Specific

routes were aIlocated to the designated airlines of each country (Schedule

1 and 2).

The 1966 Air Agreement was modified by an exchange

of note in 1974.265 This exchange of notes specifies point-to-point routes

avaUable to designated air carriers of both countries266 and substituted

263aOpen Skies: Meeting the Challenge Report 01 the Special

Comlllittee on Canada-U.S.A. Air Transport Services. Supra noie 14

al S.

264Air Transport Services, Agreement Between the UNITED

STATES OF AMERICA and CANADA, TIAS 5972, signed al Oltawa and

cnlercd into force on January 17. 1966 with exchange of notes. (CAO Reg.

No.191S.

265 Air Transport Services, Agreement Between the UNITED

STATES OF AMERICA and CANADA Amending the Agreement of

January 17, 1966, TIAS 7824, Effected by Exchange of Notes. signed at

Ottawa and cntercd into force on May 8. 1974. (CAO Reg. No.248S.

2660pen Skies: Meeting the Challenge Report 01 the Special

Comlllittee on Canada-U.S.A. Air Transport Services. Supra noie (4

al S.
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schedules 1 and 2 of the 1966 Agreement by new schedules 1 and 2 (par.l).

The new schedules expanded the number of routes between the two

countries from 21 to 45 for American carriers (schedule 1) and from 14 to

28 for Canadian carriers (schedule 2). Other routes were also added in

1981267 ,198426&. Also, an Agreement was signed which provided for the

establishment of preclearance facilities at certain airports in both

countrles.269 Under this arrangement, transborder passengers in Canada

can be deared by U.S. immigration and customs officials before departurei

existing predearance facilities are established at Montreal, Toronto,

267EJCchange of Notes Between the Government of Canada and the

Govunment of the United States of America Amending the Air

Transport Agreement Between the Two COllntries of Janlla1'1 17.

1966. as SlIbseqllently Amended b, EJCchange of Notes of May 8.

1974. signcd al Ottawa on August 10. 1981 and CDteICd into force on August

28. 1981. lCAO Reg. No.3213: added the Ottawa-New York route to both

sehedules.

268AgreemenlS Betweell the UNITED STATES OF AMERICA alld

CANADA Amending tlle Agreement of Janllary 17. 1966. as

Alllended • TIAS 11016. Effeeted by Exehange of Lctters. signed at

Washington on May 4. 1984. ICAO Reg. No.340S: give an interpICtation of

-additional traffie stop· in aniele III of the Air Transpon AgICement of

1966 as amended and adds the following Caribbean route: San Juan-Toronto­

Montreal in bath schedulcs.
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2690pen Skies: Meetillg tlle Challenge Report of the

Comlllittee 011 Callada-U.S.A. Air Trallsport Services. Supra

al S.

Special
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Winnipeg, Edmonton, Calgary and Vancouver but none exits in the

U.S..270

Another exchange of notes was done in 1984271 which

provided for automatic approval by the other contracting party for

additional air services of a regional, local and commuter nature between

the two countries upon approval of the application of the carrier for such

services by a contracting party (arts.1-2-5). In order for the approval to be

automatic, the carrier must use an aireraft of no more than 60 passengers

and that has a maximum payload capacity of no more than 18 000 pounds,

it must serve city-pairs not named in the 1966 Agreement, not served by

an airline of the other contrading party and of which at least one àty bas

a population of less than 500 000 in Canada or less than 1 000 000 in the

U.S. and a maximum transborder sector length' to and from points in

Canada of 400 miles or 600 miles (see art.5(d».

A final exchange of notes was performed on May 28, 1991272

to add the following new routes: a point in the U.S.(with the exception of

. 270llWn..

271E:rchange of Notes Between the Government of Canada and the

Governement of the United States of America Providing for a

New Air Agreement on R:gional. Local and Commater Services

Replacing that of 1966. signed at Ottawa and entercd ioto force on

August 21. 1984. lCAO Reg. No3218.

272E:rchange of Notes between the Government of CANADA and

the Government of the UNITED STATES OF AMERICA to fartier

amend the Air Transport Agreement signed Janaar, 17, 1966 as
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New York and Miami) -Montreal (Mirabel Airport), San Jose-Vancouver

both routes were added for the carriers of the two countries and the

Montreal-Toronto-San Francisco-Los Angeles and the Edmonton-ealgary­

San Francisco-Los Angeles routes were added to the schedules of the

Canadian carriers.

Further liberalisation of air transport services between

Canada and United State was needed following the entry into force of the

NAFrA and was finally achieved in February 1995 by the entry into force

of a new air transport agreement.

A. Analysis of the Tœaty

The new Air Transport Agreement between Canada

and United States273 entered into force on February 24, 1995 (art.24). It

supersedes the 1966 Air Agreement as amended; the NOnscheduled Air

Services Agreement with annexes and exchanges of notes, done at Ottawa

May 8, 1974; the Agreement Concerning Regional, Local and Commuter

Services, effected by exchange of notes at Montreal August 21, 1984, as

amended; the Agreement on Aviation Security, done at Ottawa

amellded by ail Exchallge of Notes siglled May 8, 1974, TS

1991114. signcd at Ottawa on Dccembcr 13. 1990 and cntcrcd into force on

May 28. 1991. ICAO Reg. No.3770.

273Air Trallsport Agreemellt betweell the GOl'erllmellt of Callada

alld 'he GOl'erllmell' of 'he Ullited S'a'es of America, signed at

Ottawa on Fcbruary 24. 1995 and entcrcd into force the same day; Sec Annex

Il for the intcgral teltt of the Agreement.
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November 21, 1986; and the Agreement Relating to Air Navigation,

effected by exchange of notes at Washington July 28, 1938 (art24).

In the preamble of the Agreement, both govemments

recognize that the geographic situation of the two countries, including the

location of their main centers of population, and the close relationship

between their two peoples create a situation unique in international civil

aviation for the Parties and state that this Agreement must reflect the

special relationship between the two countries.

They also recognize the importance of efficient air

services for trade, tourism and investment flows and mention their desire

to enhance access by their respective cities to the transborder air

transportation system and to conclude an agreement that will promote

transborder commercial air services to the fullest possible extent

(preamble).

Another goal pursued by the Agreement is to make it

possible for the airlines to offer the traveling public a variety of service

options at the lowest prices that are not discriminatory and do not

represent abuse of a dominant position, and to encourage individual

airlines to develop and implement innovative and competitive prices

(preamble).

The definitions applicable to the Agreement are found

at article 23. Thus, it is important to note that -Aeronautical Authorities­

are defined as: the Department of Transportation of the United States and,
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for Canada, as the Minister of Transport and the National Transportation

Agency.

At article 1, both Parties grant each other the right to fly

across its territory without landing <Right of overflight), the right to make

stops in its territory for non-traffic purposes <Right of technical landing)

and the other rights specified in the Agreement.

Article 2 introduces the principle of multiple

designation by granting each Parrty the right to designate as many airlines

as i' wishes to perform international air services and to withdraw such

designations (par.l).

The Party receiving the designation of the other Party

must grant the authorization to operate with minimum procedural delay

provided that the designated airline meet the criteria of substantial

ownership and effective control, the conditions prescribed under the

regulations applying to the operation of international air transportation

of the Party considering the application and provided that the designating

Party meets the standards stated in articles 13 (safety) and 14 (Aviation

Security) (art.2(2).

Once the authorization is granted, it can be revoked,

suspended or limited if the designated airline no longer meet the three

element mentioned supra in article 2(2) and also if the airline fails to

maintain its qualifications as required by the aeronautical authorities or
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fails to comply with the laws and regulations referred to in article 12

(art.3).

Article 4 provides for fair competition rules but its

scope of application is limited by the transition period found in Annex V

as it will be analised later on in this chapter. The Parties must, under

paragraph 1, allow a fair and equal opportunity to compete in

international air transportation to the designated airlines of both Parties.

As such, the Parties are not allowed to limit

unilatera1ly the volume of traffic, frequency or regularity of service, or the

aircraft type or types operated by the designated airlines of the other Party.

Exception is made for customs and other government inspection services,

for teehnical, operational, or environmental reasons provided they are

uniform and non-discriminatory under article 15 of the Chicago

Convention (art.4(2».

Furthermore, neither Party has the right to impose to

the other Party's designated airlines a first-refusal requirement, uplift

ratio, no-objection fee or other requirements with respect to capacity,

frequency or traffie that would be inconsistent with the purposes of the

Agreement (art.4(3».

Pertaining to pricing. the Parties agree that the priees

should be set by market forces and that govemmental intervention via

the aeronautieal authorities should be limited to the prevention of

unreasonably discriminatory priees or praetiees; to the protection of
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consumers from unreasonably high or restrictive prices due to the abuse

of a dominant position; to protection of airlines from artificially low

prices of competitors supported by governmental subsidies and to the

protection of airlines from artificially low priees intended to eliminate

competition (predatory pricing) (art.S).

Designated airlines are not, under article S(2), required

to file their priees for air serviees provided between the terrltories of bath

Parties (unless a mutual agreement to that effect is reached between the

Parties under paragraph 3); nevertheless, they must provide immediate

access to infol'Cliadon on historical, existing and proposed priees to the

aeronautical authorities of bath Parties.

Paragraph 3 of the same article implements a double­

disapproval regime for pricing meaning that if (,ne Party is dissatisfied

with a priee it must notify the other Party of the fact and if bath Parties

agree that such a priee is inconsistent with the purposes of the Agieea.ent,

they must apply the provisions of the Agreement. The priee continue ta

be in effect if no mutual agreement can be reached.

By contrast, filing of priees may he required for air

transportation between the territories of bath Parties and third countries

in accordance with the regu1ations of the Parties provided that these rules

are applied without discrimination ta the designated airlines. The

meeting of scheduled priees charged in the marketplace must he allowed

by the Parties if it does not undercut the priee for international scheduled
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air transport of the Third and Fourth Freedom airlines in that market

(a.rt.S(4».

The word -meet- is defined at article 23 as meaning

the right to continue or institute, on a timely basis, using such expedited

procedures as may be necessary, an identical or similar price or such price

through a combination of priees, on a direct, interline, or intraline basis,

notwithstanding differenees in conditions including, but not limited to,

those relating to airports, routing, distance, timing, connections, aircraft:

type, aircraft: configuration, or change of aircraft:.

On the other hand, tariffs that constitute general terms

and conditions of carrïage broadly applicable to all air transportation and

which are not directiy related to the fare, rate or charge are subject to

national laws and either Party may require their notification of filing

(art6).

Article 7 grants to all designated airlines the right to

perform its own ground-handling in the territory of the other Party or

select ccmpeting agents for that service. Whz'e self-handling is precluded

for considerations of airport safety and operational constraints arising

from physicallimitations, ground serviees must be available to aIl airlines

on an equal basis.

The Parties are granted the right to impose user charges

for air navigation ~ees/air traffie control if those charges are just and
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reasonable and imposed on similarly terms to all airlines performing

international services (arl8A).

Such charges can also be imposed for airport, aviation

security, and related facilities and services at the same conditions (art.8B(1­

2». The existing charges cannot be cha11enged and found inconsistent with

the principles of this Agreement except if they are proved to be unjust,

unreasonable and unjustly disaiminatory (art.8B(3». Notice of aU changes

to user charges must be giVal prior to their modification and each Party

must encourage the review of the reasonableness of the user charges in

accordance with this article (art.8(C».

145

As for customs duties and charges, article 9 exempts, on

the basis of reciprocity between the Parties, the airerait of the designated

• airlines, their regu1ar equipment (fully described at paragraph 2), the

products sold in-flight and all items used in connection with the

operation of international air b:ansportation of any taxes, fees, customs

duties or import restrictions.

Article 10 dea1s with the doing-business rights. It grants

to the designated airlines the right to establish offices in the territory of

the other Party for the promotion and sale of air transportation, to

maintain the staff required for the provision of air transportation and to

sell air transportation directly in the other Party territory (art.10(1-2-3».

Conversion and remittance of earnings as well as payment in local

currency are permitted without any restriction.
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In addition, cooperative marketing arrangements or

operational ones such as blocked-space, code-sharing or leasing

arrangements between designated airlines of both Parties are allowed

provided that all the airlines hold the underlying route rights and meet

the requirements normally applied to such arangements (art.10(6» lUld

subject to the limitations of the transition period found at Annex V.

Pertaining to the use of Computer Reservation

Systems [hereinafter CRS], article Il acknowledges the fact that both

Parties already have national laws relating to the operations of, and to

non-discriminatory acœss to, CRS; designated airlines should be entitled

to inform the public of their services in a fair and impartial manner

through the CRS operating in each territory. Thus, both Parties acœpt that

the other Party's national laws and rp.gulations will apply to the CRS

offering services in this territory.

Likewise, each Party's designated airlines undertake to

comply with the laws and reguIations of the other Party relating to the

operation and navigation of aireraft, to the admission to or departure

from its territory (e.g. immigration, aviation security, customs, etc.) while

entering, within or leaving the territory of the other Party (art.12).

Article 13 deals with safety issues. The Parties must

recognize as valid, for the purpose of operating the air transport services

provided for in this Agreement, all certificates of airworthiness, of

competency and liœnses issued by the other Party and that are still in force

provided they meet the minimum standards established by the Chicago
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Convention. Nevertheless, a Party may refuse to do 50 for the purpose of

flight above ils own territory if the certificates were granted to ils own

nationals by the other Party.

Aviation security is provided for in article 14. It

reaffmns the intention of the Parties to comply with their obligations

regarding aviation security under the Convention on International Ovil

Aviation (Chicago 1944); the Convention on Offences and Certain Other

Acts Committed on Board Aircraft (Tokyo 1963); the Convention for the

Suppression of Unlawful Seizure of Aircraft (The Hague 1970) and the

Convention for the Suppression of Unlawful Acts againSt the Safety of

Ovil Aviation (Montreal 1971).

The Parties undertake to provide each other aU

necessary assistance to prevent acts of unlawful seizure of civil aircraft

and other unlawful acts against the safety of sueh aircraft, their passengers

and crew, airports and air navigation facilities, and any other threat to the

security of civil aviation (art.14(2» and in the event such an incident

would occur, they undertake to facilitate the communications and to take

other appropriate measures intended to terminate rapidly and safely such

threat (art.14(5»; failure to perform those obligations by one Party entitles

the other to withhold, revoke or limit the operating authorisations of an

operator of aïrcraft to operate air transport services under the Agreement

fifteen days after requesting consultations with thè Party or before in case

of emergency (art.14(6».
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In addition to acting in conformity with the aviation

security standards and the recommended practices established by ICAQ,

the Parties should require that operators of aireraft of their registry,

operators having their principal place of business in their territory and

operators of international airports in their territory act in conformity with

such aviation security provisions (art.14(3».

Accordingly, each Party also agrees that its operators of

aireraft may be required to to comply with the other's Party aviation

security provisions for entrance into, departure from or within the

territory of the other Party (art.14(4».

At article 16, the Parties endeavour to agree on the

interpretation and application of the Agreement through cooperation,

exchange of information and consultations to arrive at a mutually

satisfactory solution of any matter that might affect its operation.

Either Party also has the possibility to request

consultations regarding any aspect of the Agreement and is not limited

only to matters affecting the interpretation or the application of the

Agreement. If the matter is considered to be urgent by the requesting

Party, consultations must commence within fifteen days of the delivery of

the request and in all other cases, in the next thirty days (art.16(2».

In the case where the Parties fail to resolve a matter via

consultations within thirty days of the commencement of the

consultations or of the delivery of the request for consultations for urgent
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matter, either Party can request a High Level Meeting [hereinaftcr HLM]

(art.16(6).

A HML is constituted by the Secretary of State and/or

the Secretary of Transportation of the United States and of the Secretary of

State for External Affairs and/or the Minister of Transport of Canada; i.t

may also include representatives of the Department of State and/or of the

Department of Transportation of the United States as well as

representatives of the Department of External Affairs and/or of the

Department of Transport of Canada (art.16(7}). The HLM must convene,

unless otherwise agreed to, within twenty days of the delivery of the

request and it must endeavour to resolve the dispute promptly

(art16(1l)}.

The HLM considers any matter that affects the

operation of the Agreement and resolves disputes arising from its

interpretation or application (art16(8)}. In order to perform these duties,

the HLM may establish ad hoc or standing committees, worlcing groups

or expert groups; seek the adviœ of non-govemmental groups; take action

to carry out its purposes (art.16(9)}; calI on technical advisers; have

recourse to conciliation, mediation or make recommendations and assist

the Parties to reach a mutually satisfactory resolution of the dispute

(art16(12}).

The resolution of disputes is provided for in Part A of

article 17. This provision applies only when a Party considers that there
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has been a violation of the Agreement and it does not apply to individual

priees charged by the designated airlines of both Parties (art.17(l».

Either Party can request. in writing. the establishment

of an arbitral panel for what it considers to be a violation of the

Agreement (see par.l) if no HLM has been convened or if the HLM has

convened but the malter was not resolved within forty days of the

delivery of its request or any agreed period (art.17(2».

The panel established under article 17 has to make its

report public unless it contains information considered to be confidential

by its provider (artI7(4».

The members of the panel must hold expertise or

experience in law, in malters covered by this Agreement or in the

resolution of disputes arising under international agreements; they must

be chosen strictly on an objective basis, on reliability and sound judgment;

they must be independent from any Party and they must foUow a code of

conduet to be established by the Parties within ninety days of the entry

into force of the Agreement (artI7(S».

Arbitration is performed by three panelists of which

each Party must name one of its citizens and the third one being

appointed by agreement of both Parties within twenty days of the delivery

of the request. In the case where one Party fails to name its panelist or

where no agreement is reached in designating the third panelist, any Party

may request the President of the Council of the International Civil
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Aviation Organization to appoint the panelist(s) provided he is not a

àtizen of one of the Parties (art.I7(?».

On the other hand, the panel is responsible for the .

establishment of its own procedures but the procedures must ensure at

least one oral hearing before the panel as weIl as the opportunity te

present written submissions and rebuttal arguments and they should

ensure that the delays specified at paragraphs 9(c) and 10 are respeeted for

the submissions of the Parties (art.17(9-10».

More importantly, the panel must present an initial

report containing findings of fact, its determination as ta whether there

has been a violation of the Agreement within ninety days after the last

panelist is selecteci; the panel must also make its recommendations for

resolution of the dispute within twenty days of the request for the

establishment of a panel upon request of bath Parties (art.17(13».

In the eventuality where comments are made by the

Parties on the initial report in the allocated period (art.17(15», the panel

must consider them and, at its discretion, may either request the views of

either Party, reconsider its report, make any further examination that it

considers appropriate and, finally, the panel must presents its final report

within thirty days of presentation of the initial report unless otherwise

agreed (art.17(16-l7»; the final report having ta he published fifteen days

after its transmission ta the Parties (art.17(18».
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Part B of article 17 provides for the implementation of

paanel reports. In the event where a Party has been found to have

violated the Agreement by the panel report, this Party must either cure

the violation or reach an agreement on the resolution of the dispute

(art17(1».

If the faulting Party does not cure the violation or

reach an agreement within thirty days of the reœption of the final report,

the complaining Party may suspend the application of benefits of

equivalent effect arising under this Agreement until it is done if it is

considered effective by the complaining Party (art.17(3-4». This provision

does not preclude the complaining Party from suspending the application

of proportionate benefits in accordanœ with principles of international

law.

Part C of article 17 states that the panel must use its

best efforts to maintain its expenditures at a reasonable level and that the

remuneration of the panelists and their assistants including their

expenses are borne euqally by both Parties (art17(1-2-3».

On the other hand, if a Party desires to modify a

provision of the Agreement, it may request consultations with the other

Party that must begin within sixty days from the date of the request and if

a modification is agreed to following the consultations, it must be effected

by agreement between the two governments (art19).
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Another important aspect is treated in article 20 which

states that if a gen2ral multilateral air transport services convention

comes into force for both Parties, its provisions will prevail over the ones

of the present Agreement but this aspect could also be examined through

the process of consultations under article 16.

Finally, article 21 allows any Party to terminate the

Agreement by giving written notice to the other Party, through diplomatic

channels, and by sending it simultaneously to the International Civil

Aviation Organization. The Agreement being terminated at midnight

immediately before the fi~t anniversary of the date of the receipt of the

notice by the other Party unless the notice has been withdrawn before that

day.

Five Annexes are also an integral part of the

Agreement. The essence of the Agreement is found in Section 1 of Annex

1 which grants to all designated airlines of both Parties, the unlimited

right to perform passenger/combination scheduled international air

transportation to and from any point in the territoty of Canada to and

from any point in the territoIY of the United States with no restrictions as

to capacity. freguençy. and airerait size. subject to uniform and non­

discriminatoIY regulations not inconsistent with article 15 of the Chicago

Convention. Airlines may also combine two or more points in the

territory of the other Party in a through service carrying no local

passengers or cargo between points in the territory of the other Party

(interdiction of cabotage). Annex V, though, limits the rights of American
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air carriers during the phasing-in period of the Agreement as we will see

at the end of that section.

AIl-cargo services are freed in the same way but

American air carriers will be limited, during the first year of the

Agreement, in serving the cities of Toronto, Montreal and Vancouver

(see section 3 of Annex V). Also, for airlines of both Parties, the

combination of points in the other Party's territory cannot be done on any

same plane scheduled all-eargo courier service operated with aircraft

having a maximum takeoff weight greater than 35 000 pounds (section 2,

Annex 1).

Limited Flfth Freedom rights are granted in section 3.

Thus, one airline designated by Canada can fly the route Canada­

Honolu1u-Australasia and beyond; it is important to note that no point

beyond Australasia can be served in either direction if a point in

Australasia is not served in both directions (s.3(1». In addition, Canada

can designate as many airlines it wishes to serve the route Canada-San

Juan and beyond (s.3(2». UIÙted States are allowed to designate one airline

to serve the route UIÙted States-Gander-Europe and beyond (s.3(3».

Moreover, Intransit rights are granted to designated

airlines of both Parties, in addition or in conjunction with the other rights

granted by the Agreement to serve points in the territory of the other

Party with full traffie rights, designated airlines may operate to any other

point in third eountries without possessing traffic rights between that

point and the territory of the other Party (5.4).
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In exercising the rights granted by the Agreement,

designated airlines of both Parties are free to operate flights in both

directions, to combine different flight numbers within one aireraft

operation, to carry their own stop-over traffic, to omit stops at any point

and to transfer traffic from any of their aireraft to any of their other

aireraft, at any point on the routes without limitation as to change in type

or numbers of aireraft operated or geographic limitations provided that

the service begins or ends in the territory of the designator Party (s.5).

Annex II provides slots and access to three U.S.

congested airports for Canadian air carriers. The United States undertook

to establish a base level of free slots for Canada at New York LaGuardia

Airport of 42 slots in the summer and winter seasons, and a base at

Chicago O'Hare of 36 slots for the summer season and of 36 slots in the

winter season. Additional slots to those held by Canadian airlines as of

Deœmber 22, 1994 will also be made available by the United States at limes

of the day suitable for transborder air service (s.1(2».

The base slots are subject to normal non­

discriminatory U.S. reguIations such as withdrawal under the -use it or

lose iC rules (except during the transition period (Annex V, s.5) but not

for the purpose of providing a U.S. or foreign airline with slots for

international services or for providing slots for new entrants (s.1(3». The

Canadian airlines are allowed to sell and trade base slots (s.3(5».
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Nevertheless, during the three year transition period,

they are obliged to lease or sen such slots only to other Canadian airlines

but they can trade these slots for slots at other times with U.S. or Canadian

airlines to adjust arrivai and departure times to meet transborder service

needs (Annex V, s.5).

Section 2 pertains to the access to Washington

National Airport. Designated airlines of both Parties may operate nonstop

air services to and from Washington National Airport provided that

Canadian airlines acquire the necessary slots and use a minimum of

them. Other conditions are also stated in paragraph 1.

Nevertheless, designated airlines of the United States

are not allowed to inaugurate non-stop services between Washington

National Airport and any point in Canada until a Canadian airline

inaugurates such a non-stop service from Canada. Arter the inauguration

of one non-stop service by a Canadian airline, United States airlines may

operate any non-stop services between Washington National Airport and

any point in Canada (5.2(2». Canadian airlines are allowed to operate non­

stop air services to Washington National Airport within ninety days of

the entry into force of the Agreement (5.2(3».

Charter air transportation is provided for in Annex m.

A liberal regime also applies to charter airlines. Designated airlines of both

Parties have the right to carry international charter traffic of passengers

and cargo, separately or in combination, between any point in the territory

of the designator Party and any point in the territory of the other Party.
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Combination of points in the territory of the other Party is not allowed for

all-eargo charters for courier services operated with aireraft having a

maximum takeoff weight greater than 35 000 pounds (A).

Designated airlines have also the right to operate

charter services between any point in the terrltory of the other Party and

any point in a third country provided that such traffic is carried via the

territory of the designator Party and that the airline makes a stopover in

that terrltory for at least two consecutive nights (B).

The existing designations of airlines of bath Parties are

deemed to be designated airlines under the Agreement except for United

States' airlines' new scheduled air s.ervices to and from

Montreal(Dorval), Toronto(Pearson) or Vancouver(International) during

the phase-in period (s.l).

In the same way, existing licences that were issued by

the aeronautical authorities of bath countries are deemed ta authorize

designated airlines 10 performs air services under the Agr~~entpending

issuance of an appropriate licence (s.2).

Annex V implements a transition phase for the

application of the Agreement. Designated airlines of the United States are

entitled, during the transition phase, to exercise all rights that were

available immediately prior to the entry into force of the present

Agreement (s.l) and additional rights provided by section 2(A) including
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the following new route rights: Nashville-Toronto, Portland-Vancouver

and Pittsburgh-Montreal.

The rights of United States' designated airlines

operating passenger/ combination air services between the United States

and Montreal, or Vancouver are linùted during the first two years of the

Agreement and during the first three years for services to and from

Toronto. Six airlines using different airline codes may he designated by the

United States for up to two daily frequencies by each airline from any

point in the US. (to be selected by the United States) to and from Montreal

(s.2(A)(4» upon the entry into force of the Agreement and six more

airlines can be designated one year afterwards (s.2(8)(1». The same

limitations apply for Vancouver (s.2(A)(5), (8)(2».

The Irequencies authorized for the United States on

Montreal and Vancouver after one year can be used to increase daily

Irequencies in any market up to a maximum of four daily frequencies

except for service to Toronto (S.2(8)(4». No more limitations are imposed

from the second anniversary of the Agreement and thereof (s.2(0(2».

For Toronto, the United States can designate only two

airlines using different airline codes for up to two daily frequencies upon

the entry into force of the Agreement (s.2(A)(6»; two more airlines can be

designated one year afterwards (s.2(8)(3» and four more airline$ can be

designated the second year of the entry into force of the Agreement

(s.2(C)(1». No more limitatior.s apply from the third anniversary of the

Agreement.
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At any time during the transition period, United

States' airlines have the possibility, in respect of any new service from

Toronto to a point in the U.S., ta incr~ase its frequencies to match the

number of large-aircraft (more than 60 passengers) frequencie:: :>perated by

a Canadian airline if no Canadian airline operated this route with large

aircraft at the time the Agreement entered into force (s.2(E)(I)).

A transition phase applies also to all-cargo services

only during the first year of the entry into force of the Agreement.

Designated airlines of the United States are allowed to initiate new

scheduled or non-schoouled all-cargo service to/from Montreal Toronto

and Vancouver but are limited to aircraft of 75 000 pounds maximum

takeoff weight (s.3(A».

Limitations to the aggregate number of code-share

frequencies on which connecting code-share passengers may be carried

between Montreal, Toronto or Vancouver and any U.S. gateway point

exist during the transition period. Upon entry into fo.ce of the

Agreement, designated airlines of both Parties can operate up to four code­

share frequencies at Toronto and up to twelve at each of Montreal and

Vancouver (s.4(2a». The same numbers can be added one year after the

Agreement (s.4(2b». Another 8 code-share frequencies at Toronto can be

added in the second year of the entry into force of the Agteement

No more limitations apply in the second year of the

Agreement for Montreal and Vancouver and Ïtl the third year for Toronto
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(s.4(2c,d». Additional frequencies may be operated by designated airlines

on a reciprocal basis (see s.4(2e) but with restrictions for services to

Toronto (5.4(20).

On the other hand, the long-standing exception from

the requirement for underlying rights in the case of regional small aircraft

operator based in one country and which uses the designator code of a

major airline based in the same country and with which it is

commercially affiliated will continue to apply (5.4(4».

B. Critical Analysis of the Treaty and Perspectives

A thorough review of the 1995 Air Transport

Agreement between Canada and United States [hereinafter ~the

Agreement~] indicates that elements of a comprehensive Open Skies

regime ui:e not induded in the Agreement.

Firstly, carriage of cabotage traffic in the other Party's

territory is still forbidden for both Parties under the Agreement Secondly,

there is no liberalisation of foreign ownership and control criteria in order

to allow North American ownership of airlines (up to 49%) in

conjunction with majority (51%) national ownership and effective

control.

Thirdly, the integration of commercial exchanges and

of international air transportation between Canada and United States do

not include the future establishment of common customs and
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immigration controls leaving it instead to the status quo namely existing

preclearance faàlities used only by American airlines in Canada but not

the other way around. We would suggest facilitated immigration and

customs controIs for aIl Canadian and American citizens via the

establishment of red lightlgreen light procedures as in the European

Union.

Fourthly, there exist no provision in the Agreement

on the posssibility to indude other partners into this Open Skies regime.

Also, Fûth FreedoIIl rights are exchanged on limited routes only when

they should not be limited. Furthermore, nothing in the Agreement

provides for future joint negotiations of such rights with third countries.

In this &ense, the Agreement does not strengthen the negotiating position

of both counlries to that of an economic bloc against other economic blocs

such as the European Union.

Also, pertaining to the qualifications of the arbitral

panelists, it should be a requirement, in order to perform such duties, that

the person have expertise or experience in the field of international air

transport first. Moreover, the delays of the dispute settlement procedure

are not that expeditious ar-.d it wOuld have been better to shorten up the

delays by keeping only one procedure, the arbitral tribunal, as the first and

main dispute s~ttlementprocedure since it is doubtful that the Parties will

agree, by themselves, on a solution.274

274For example. ChUe and United States have eoneluded an open skies

agn:t.lllcnt in 1989 and a dispute has recently ariscd sincc Chile has found

United states guilty of capaeity-dumping on the Miami-Santiago befoR: the
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Another aitic that can be b::ought is the fact that the

report of the arbitral panel is public exœpt when it countains confidential

information in the view of the person providing the information

(art.17(A)(4)}. It is believed that the rule should be that the report is public

and that some information cm be kept confidential only in exœptional

circumstanœs.

The positive aspects of the Agreement are that it

implements a fast and effective dispute settlement proœss through the

creation of an arbitral tribunal. Furthermore, article 14 reiterates the

obligations of the Parties as to aviation security under international lll.W

and is almost identical to the provision found for the first time in the

Andean Pact; this kind of clause will probably become a model clause to

all regional open skies agreements.

One of the first pers-pective following the entry into

force of such an Open Skies Agreement betw~ commercial partners

would be to include the other NAFTA's partner namely Mexico in this

Chilean Anti-Monopolies Commission. United States only recognize their

national laws and juridiction in that matter. Chilcan airlincs have harshly

critizised the incapacity to act quickly of their govemmcnt on sucb a

grave matter endangering their survivance. On this topic. see: P.

Constance. -U.S. Thrcatcns Sanctions in Chile -. ( Novembcr 22 1993)

Aviation Week & Space Technology 83; M.Jennincs. -Chill Winds-.

(November 1993) Airline Business 59; E. Vasquez Rocba. Supra note 97 al

18; -Chile considera proyccto de lcy que modificaria la aetual ley sobre

-cielos abiertos-. (July-August 1992) No.? AITAL Boletin informativo 5;
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AgreementPS It is firmly believed that the negotiating power of a North

American bloc of aviation and integrated economy would be of a

tremendous strength against other regional blocs namely the European

Union, ASEAN, and the Andean Pact.

Considering the fact that the airlines doing business in

Canada, United States and Mexico do not benefit from a level playing field

when operating air transport services. Thus, harmonisation of taxes on

fuel, user charges, of fiscal rules pertaining 10 the financing of airerait

would be needed.

On the other hand, a transition period would be

necessary for American airlines before they can operate freely in Mexico as

10 allow Mexican airlines 10 be able 10 face this inerease in competition.

Safeguards such as common provisions on a code of conduct for CRSs;

common provisions 10 ensure fair competition, 10 set an arbitral tribunal

l:hat could settle disputes arising from the Agreement in a fast way, and

fair .and equitable rules on slot allocation.

27S1n facto as of 1991. the United States signcd a new air transpon

agreement with Mexico to libcralise the air transpon betweeD the two

countries. see: Agreemellts Betweell the Ullited States of America

Glld Muico, TIAS 11950, signed at Wasbington on November :n,
1991 and entered into force on September l, 1992; the air transpon

agreement bctwccn Canada and Mexico dates back to 1961 and reOects a

restrictive approach. see: Air TrGnsport Agree.ent Between the

Goperllmellt of Canada alld the Gopern.ent of the Ullited

Medcall StGtes, T.s. 1964 No.4, signed on December :n, 1961 and

entered into force definitively February 21, 1964.
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In a longer term, the inclusion of Chile and, later on of

all Latin American countries, in a continental Free Trade Agreement that

would include free skies for air transportation is anticipated sinœ it is

be1ieved that this would bring a better allocation of resources, benefit to

the consumers and increase the level of cooperation between Member

States in the field of air transport.

CONUUSION

The review of regional open skies regime in Europe, Latin America,

Australasia, Asia and, reœntly, in North America and the positions that

were adopted at the 1994 ICAO Conference on Air Transport in Montreal

bring us to the conclusion that the liberalisation of international air

transport services will not be achieved on a world-wide basis through

multilateral agreements like the General Agreement on Tariffs and Trade

but through liberalisation of air transport at the same time as the freeing

of commercial exchanges and through cooperation in that field between

neighbouring like-minded countries as in the case of NAFTA, the

European Union and the Andean Pacl

--
ln the long term, we would see this happening on a continental

scale with economic blocs such as the Americas, Europe, Middle-Ea':it,

Africa and Asia/Pacific negotiating between themselves Fifth Freedom

rights, cabotage rights on beha1f of their Member States.
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Considering the fact that this kind of regional groupings that

integrate their commercial exchanges and air transportation willlead to a

better allocation of their resources, to the building a stronger

multinational airline industry, to inc:resase competition on a global sc:ale

and that, in the end, it will benefit to the consumers, the African States,

the Arab States should also unite themselves in order to be competitive

and stronger. The trend in international civil aviation today is to global

markets, global competition, mega-carriers, multinational c:ross­

ownership and the States cannot gain by going back to nationalism and

restrictives practiœs bec:ause it will not stop or prevent the evolution of

air transportation whic:h nas bec:ome an essential part of global

commerœ""276.

The danger could be, as Bisignani notes, that national protec:tionism

will simply have been replaœd by regional protec:tionism.277 In order to

avoid this, regional grouping should be viewed as an intermediate step to

world-wide liberalisation of air transport but considering the different

levels of development of States, we doubt that the dream of Professor

Wassenbergh is about to come true:

-A world without frontiers in the air, airlines

without -nationality- as the legal basis of their

276G. Raliles. former Oovemor of Virginia. Bilateralism v. Mll1tilateralism.

(November/December 1994}' presentation given before the International

Air Transpon Association 50th Annual Meeting in Mexico City at 3.

2770. Bisignani. CEO of Alitalia Airlines quotcd in: K.O 'Toole. Supra noie 8

at 25.
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operations, open markets to allow free, sound

and sensible competition and constructive

inter-airline cooperation. these are the major

conditions to arrive at an internatiDnal air

transport regulation which ensures the best

possible product for the public and a healthy

environment for the airline industry. ""278
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278H.A. Wassenbergh. -Anatomy of

Con/tlrtlncill LlltinollmtlriCllnll Trllnsporttl

Actividlldtls tin III Espllcio Ultrllttlrrtlstrtl

Nacional Autonoma de Mexico. 1988) at 353.

Airline Regulation- in:

Atlrtlo 1nttlrnllcionlll J
( Mexico D.F.: Universidad
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MAJOR CANADIAN AIRLINE "FAMILIES"3
(as of April 1992)

Air Canada
Sctvinjc Canodo.1Ilc u.s.•

Caribbeao & Europe

1

. Air Canodo Rq;onaI
AirIiDca lIoIdiac 1.J4.. (1005>'.

1

Air AIIiuIcc AirBC AirNava' Air Oaurio NWT Air
C7S5) (855) (1005) C7S5) (1005)

Sc"""c Qucbcc. Onawa SctvinlcW....... Sc"""c AIkalic: Canodo. Scrvilll: Ontario. ~Nonh......
4o-'" Canodo. l'o<lJaad Qucbcc C"oty & -... MClCllruI. W....per Tctrilorics.

&Scaak: A Nonhcacem V.S. Ed........ &
WuWpcr

PWA Corporation
HoldùIc eomp.ay

1.-
Canadian AiriiDes Coud.... Rq;onaI Air A11anlic Lld.
IaICrNltional LId. Aidùon 1.J4. (4Sl')

(1005) (1005) Sc"""r AdanIic
Sc...., Canoda. U.s. CaoocIa. Qucbcc
Soum America. Asia. &8oItoa

Sauth Pocir.. & Europe

-
r ..... AirIne•• Ontario Exp..-Lld. 1aIcr-CaalIdica 1nc.1 Olim Air

(1005) (1005) (70':5) InlcmalÏonallnc.
ScMftlWCllCm ScNinjc Southcta Sc""'Qucbcc (4S5)
Canada. ScanIe Ontario & & Ontario SeMaI Manitoba
4oM~' N_... U.s. ~ KccwalÎA District

Source:

'Source:•
3

4

Originally purchased 49% of Air Nova in 1986, the remainder in 1991.
Inlair was initially formed in 5eptember 1987 as Inter-Canadien Inc., merging Quebecair,
Nordair Metro and Quebec Aviation, and serving as a connector to Canadian Airlines
International Lld. The name was changed when Inlair became independent in OCtober
1989.
"Families" include only airlines operating scheduled flights; both companies own other
companies.
(%) mcans perccntage of airline owned by major carrier.

Westac Monitor, May 1992, p. 5.

O.Madore, D.J.Shaw, The Can~dian Airline Industry: Its
Structure, Performance and Prospects, (Ottawa: Library
of Parliament, 199) Ba~kground Paper BP-)29E.
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AIR TRANSPORT AGREEMENT

BETWEEN

THE GOVERNMENT OF CANADA

AND

TUE GOVERl\'MENT OF THE
UNITED STATES OF AMERICA

ACCORD RELATIF At! TRANSPORT AÉRIEN

ENTRE

LE GOUVERNEMENT DU CANADA

ET

LE GOUVERNEMENT DES ÉTATS-UNIS
D'AMÉRIQUE
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AIR TR,\NSI'ORT AGRF,(;~!ENT

nETWEFN

TIll' GOVERNMENT OF CANADA

THE GOVERNMENT OF Tl'E
UNITED STATES OF AMERICA

THE GOVERNMENT OF CANADA AND THE GOVERNMENT OF THE
UNITED STATES OF AMERICA (hereinafto:r "the Parties");

RECOGNIZING that the geographie situaùon of the two countries. ineluding
the locaùon of their main eenters of populaùon, and the close rclaùonship betwcen
their IWO pcoples creale a situaùon unique in inlernational civil aviation for the
Parties;

DESIRING to enhance acecss by their respecùve ciùes 10 Ihe tr:U ;border air
transportation system;

RECOGNIZING the importance of efficient air services for trade, tourism and
invcstment nows;

DESIRING to conclude an agreement for the purpose of promoting transborder
commercial air services 10 the fuUest possible extent;

DESIRING to promote a liberal international avialion system;

DESIRING to promote fair and equal opportuniùes ror airlines 10 compele in
the markelplace with minimum govemment regulation;

DESIRING to make it possible for the airlines 10 offer the traveling and
shipping public a variety of service opùons at the lowest priees that are not
diseriminatory and do not represent abuse of a dominant position, and wishing 10
encourage individual airlines ta develop and implement innovaùve and competitive
priees;

DESIRING to ensure lhe highest degree or sarety and s<:cnrily in inlern"lilln:d
air transport and 10 maintain public confidence in the safety of civil aviation; and

BEING PARTIES to the Convention on Internaùonal Civil Aviation, done al

Chicago on Deeember 7, 1944;

DETERMINED that this Agreement shall rencet the special relationship
between the two countries, consistent with general international obligations;

liAVE AGREED AS FOLLOWS:



•
ARTICLE 1

Gmnt gr Rjghts

1. Eaeh Pany gran15 to the other Party the following righ15 for the conduet of
international air transportation by the airlines of the other Party:

(a) the right lO Oy across ils territory without landing;

(b) the rightto rnake >lOpS in ils tcrritory for non-traffie purposes; and

(e) the righlS otherwise specified in this AgreemenL

2. Nothing in this Aniele shall he deemed ta confer on the airline or airlines of
one Party the righlS to rake on board, in the territory of the other Pany,
passengers, their baggage, cargo, or =i1 c:arried for compensation and
dcsùned for another point in the territory of that other Pa."'ty.

ARTICLEZ

PÇsignafion nnd Authgri7.i!'ion

1. Each Party shall have the rigb! to designate as many airlines as it wishes to
conduct internaûonal air t:anspOrI31ion in aceordance with this Agreement and
to withdraw or alter such designations. Such designaùons shall be transmilled
to the other Party in writing through diplomatic channels or by such other
mechanisms as may he agreed between the Parties.

• 2. On receïpt of such a designation and on application from the designated airline,
in the form and manner prescribed for operating authorizations and technical
permissions, the other Party shall grant appropriate authorizaûons and
permissions with minimum procedural de1ay, provided:

(a) substantial ownership and effective control of \bat airline are vested in
lhe Party designating the airline, nationals of thal Party, or balh;

(b) the designated airline is qualified 10 mecl the condilions prescribed
under lhe Iaws and regulalions normally applied ta the op-..ration of
inlernational air transportation by the Pany considering the applicalion
or applications; and

(c) the Party designating the airline is maintaining and adminislering the
standards set fonh in Articles 13 (Safety) and 14 (Aviation Securily).

ARTICLE 3

RevOCAtion of Autborization

•

1. Elther Parly may revoke, suspend, limil or condiûon, the operating
aulhori"'lions or technical permissions of an airline designated by the olher
l'artYwhere:

(a) s\leh airline fails to maintain i15 qualifications as rcquired by the
.""l'unautic.::tI ;nllhurilics ur Ua:lt 1l;lrly ullder the l:1wS mul rC4c:ulatiuns
normally applied by those authoritio:s;

(b) substantial ownership and effective control of lllat airline arc nnl v""1c~1

in the other P:lrly, the other Party's nationals, or bath:





•
(al prevention of unrcasonably discriminatory priees or praetiees;

(b) protection of consumcrs from priees lhat are unrcasonably high or
restrictive because of the abuse of a dominant position;

(c) protection of airlines from priees 10 the exlent that they are artificially
low because of direct or indirecl governmental subsidy or support; and

(d) protection of airlines from priees that are artificially low, where evidence
exists as to an inlenl of eliminaling competition.

2. Priees for air transportation betwecn the territories of the Parties shail not be
rcquired 10 be fIled. unIess sucb filing shall be rcquired for the purposes of
implemcnting a mutual agreement reached under paragrapb 3 of this Article.
Sucb priees shail be permitted lO come inlo and rcmain in effect unless the
aeronautical authorities of bath Parties agrec otherwise. The designated
airiines of the Parties sbail continue lO provide immediate=. on rcquest,
lO information on historical. existing and proposed priees 10 the aeronautical
authorities of the Parties in a manner and format aeceptlble 10 the aeronautical
authorilies.

•

3. If the aeronautical authorities of one Party are dissatisfied with an existing or
proposed price for air transportation between the terrilOries of the Parties.
either on their own motion or in response 10 a complaint, they shail sc notify
the aeronautical authorities of the other Parly and the airline offering the priee.
The aeronaulical authorities receiving the notiee of dissatisfaction shail
aclcnowledge the notiee, including an indication of their agreement or
disagreement with it. within 10 working days of receipt of the notiee. The
aeronautical authorities shall cooperate in securing information necessary for
the consideration of a priee on whicb a notiee of dissatisfaction bas been given.
If the aeronautical authorities of bath Parties agrec \bat sucb an existing or
proposed priee is inconsistent with the prindples of this Article, they shall put
that agreement inlO effect. Without sucb mutual agreement, the priee rnay go
inlO effect or continue in effect.

•

4. Priees for international air transportation between the terrÎlOries of the Parties
and third counmes may be required to be filcd in accordanee with the
regulations of the respective Parties. Each Party shail apply ils rules and
polides on priees between ils territory and third countries without
discrimination lO the airlines of both Parties. In any event. cacb Party shall
ailow any airline of one Party to mect any schedulcd priee including
combinations of schcduled priees chargcd in the marketplace for transportation
betwecn the terrilory of the olher Party and a third country provided that the
resulting priee docs not undercul the priees for international schedulcd air
transportation of the third and fourth frcedom airlines in !hat marlcct.
Cbarterers or airlines opcrating international charter air lransportation.
howcver. may mcet any priee, including combinations of priees. of cithcr
sch.-dulcd or charter services.

S. The acronaulical authorities of either Party may rcquest tcchnical discussions
on priees at any time. Unless the aeronautical authorities agrec otherwise.
lCCbnical discussions sball take place no Iater !han 10 working days following
the receipt of a rcqUCSl. If the aeronautical authorities are unable 10 resolvc U,e
issue. cithcr Party may then request consultations bctwcen Parties. Sucb
consultations shall take place no later than 10 working days following the
receipt of a request, unless otherwisc agr....-d.



•

•

1.

2.

1.

2.

ARTICLE 6

The Panies aeknowlcdge lhat the general terms and conditions of carriage
which are broadly applicable 10 ail air transpOrtation and are not directly
re1atcd to the rare, rate or charge shan be subject to national laws and
regulations. Ether Party may requite notification to or filing with its
aeronautica1 authorities of any such terms and conditions. If one Party's
aeronautica1 authorities talce action to disapprove any sueb term or condition
they sh3l1 inform the other Party's aeronautica1 authorities prompUy.

The designated aitlines shall maIce full information on prices and the general
lerms and conditions of carriage available 10 the general public.

ARTICLE 7

Aima" Am:s;

Eaeb desillnated airiine sh3I1 have the right to perform its own ground.handling
in the terrilory of the other Party ("seIf-handling") or, al its option, selecl
among con:peting agents for sueb services in whole or in pan. These rigbts
sh3Il be subjccl only to physica1 constrainlS resulting from considerations of
airport safety and operation3l constraints arising from sueb physica1 limitations.
Where sueb considerations preclude self-handling, ground services sh3I1 be
available on an equal basis to ail airlines; charges sh3Il be based on the costs of
services providcd, including a reasonable rate of relumlprofil; and such
services sh3Il be comparable to the kind and qualily of services as if self·
handling were possible.

80th Parties sh3Il give sympathetic consideration to representalions by Ihe other
as to problems whieb may arise in connection with access 10 airport facililies
by their respective airiines, and sh3I1 endeavor to persuade relevant airport
authorities 10 work with affected airiines to find constructive solutions to such
problems.

ARTICLES

Use Charges

•

A. User Charges for Air Navia:ation Services/Air Tramc Control

User charge-; lhal may be imposed by the competenl charging authorilies or
bodies of each Party on Ihe airlines of the other Party for Ihe use of air
navigation and air traffic control services sh3Il be JUS! and reasonable; provided
thal any sueb charges sh3I1 be assessed on the airlines of Ihe other Party on
terms nol Icss favorable !han the mos! favorable lerms available to any other
airline in providing similar international air transportation.



•

•

•

B. User Ch;lI1:CS for Airport. A",Ï3tion Sccurit),. and rcl:ltcd Facilitics and
SCM'iccs

1. User charges that may be imposai by the competent charging authorities
or bodies of each Party on the airlines of the "ther Party shall be just.
r""""nable. not unjustly diseriminatory. and equit:lbly apportioned among
categories of users. In any event. any suell user eharges shall be
asscssed on the airlines of the other Party on terms no. less favorable
man the most favorable terms avai1:lble 10 any other airline in providing
similar international air transpOrt:ltion at the time the charges are
assessed.

2. User charges imposai on the airlines of the other Party may ronec'. but
~h:lIl not excecd. the full COS! 10 the competent charging authorities or
bodies of providing the appropriate airport. aviation security, and related
facilities and services and may provide for a reasonable relUrn on 3SSClS.
after deprcciation. Facilities and services for which charges are made
shall be provided on an efficient and economic basis.

3. Recognizing that existing user charges (including their leve! and
structure) have not been found to be inconsistent with the prineiples
deseribed in paragraphs 1 and 2 of this Part, the Parties shall not
ehallenge existing user charges (including thcir Ievel and structure)
imposed by an airport in the terrilOry of the other Party that were in
cffeet for airport, aviation sccurity, and reIated facilities and services on
the date of signature of this Agreement, provided such charges are just.
reasonable and not unjustly diseriminalOry.

C. Ceneml

1. Reasonable notice s.iall be given prior to changes in user charges.

2. Each Party shall encourage eonsult:ltions between the eompetent charging
authorities or bodies in ilS territory and the airlines or their representative
bodies using the services and facilities, and shaJl encourage the competent
eharging aulhorities or bodies and the airlines or their representative
bodies to exchange such information as may be neeessary 10 permit an
acc;urate review of the reasonableness of the charges in accordance with
the principles of this Article.

3. Nelther Party shall be he!d, in dispute resolution procedures pursuant to
Article 17, to be in breach of a provision of this Article, unless:

(i) it fails to undertake a review of the charge or praetice that Is the
subjeet of eomplaint by the other Party within a reasonable
amount of time; or

(il) following such a review it fails to take ail steps within ilS power
to remedy any charge or practice that is ineonsistent with this
Article.



ARTICLE 9

• 1.

2.

CuSlOWS OUtil.... and C!Jargcs

On arriving in the terrilOry of one Party, aircraft operated in international air
transportation by the designated airlines of the other Party, their regular
equii:ment, ground equipment, fuel, lubricants, consumable teehnieal supplies,
spare parts (ineluding engines), aireraft stores (including but not Iimited to sueh
items as food, beverages and liquor, tobaeco and other produets destined for
sale to or use by passengers in Iimited quantities during flight), and other items
intended for or used solcly in connection wi:h the operation or servieing of
aireraft engaged in international air transportation shall be exempt, on the basis
or rcciprocity, rrom ail import restrictions, property Lucs and capital1c:vics.
customs duties, excise laXes, and similar fces and charges that are (1) imposed
by the national aUlhorities, and (2) not based on the cost of services provided,
provided that sueh equipmcnt and supplies remain on board the airerafL

There shall also be exempt, on the basis of reciprocity, from the laXes, levies,
duties, fces and ch:!rges referred to in paragraph 1 of this Article, with the
exception of fces and charges based on the cost of the service provided:

(a) aireraft stores introduced into or supplied in the terrïtory of a Party and
tlkcn on board, within reasonable limilS, for use on outbound aireraft of
an airlir.e of the other Party engaged in international air transportation,
even when these stores are 10 be used on a pan of the joumey
performed over the territory of the Party in whieh they are tlken on
bo.1rd;

•
(b) ground cquipmcnt and spare parts (including engines) introduced into

the territory of a Party for the servicing, maintenance, or repair of
aircrafl of an airline of the other Party used in international air
transportation;

(c) fuel, lubricants and consumable teehnical supplies introduced into or
supplied in the terrïtory of a Party for use in an aircraft of an airline of
the other Party cngaged in international air transportation, even when
these supplies are to be used on a part of the joumey performed over
the territory of the Party in whieh they are tlken on board; and

(d) promolional and advertising materials introduced inlo or supplied in lhe
territory of one Party and tlken on board, within reasonable Iimits, for
usc on outoound aircran of an airlinc of the other Party cng.gccl in
international air transportation, even when these stores are 10 be used on
• p.1n of the joumey performed over the terrilory of the Contracting
Pany in which they are tlkcn on board.

3. Equipmcnt and supplies referred 10 in paragraphs 1 and 2 of this Article may
be required to be kept under the sUpe1'\ision or control of the appropriatc
authorities.

4. The exemptions provided by this Article shall also be available where the
designated airlines of one Party h:I.\'C contracted with another airline, whicll
similarly enjoys sueh exemptions from the other Party, for the Joan or transfer
in the terrilory of the other Part~· of the items spccified in paragraphs 1 and 2
of this Article.

• 5. Baggage and cargo in direct transit .cross the territory of cither Party shall be
exempt from eUSloms duties.



ARTICLE 10

• l.

CommrJ"S'iiJl Onportunitir::

The airlines of eaeh Party shall have the right to estlblish offices in the
territory of the other Party fur the promotion and sale of air transportation.

2. The designated airlines of .....:Il Party shall he entiUed. in =rdance with the
Iaws and regulations of the other Party relating to entry, rC";~..ce, and
employment, to bring in and maintain in the territory of the other Party
managerial, sales, commerc:ial, technieal, operational, and specialist staff
required for the provision of air transportation.

3. The airlines of each Party may engage in the sale of air transportation in the
territory of the olher Party dircct1y and, at the airlinc's discrclion, through ilS
agents, except as may he specifieally provided by the charter rcgulations or the
country in which the charter originates that relate to the protection of passcnger
funds, and passenger canccllation and rcfuno rights. Each airlinc shall have
lhe rightto sell 50ch transportation, and any pcrson shall he rrec to purchasc
such transportation, in the currency of that territory or in frccJy convoniblc
currencies.

4. Each airline sha11 have the right to convon and remit to its country, on
demand, funds obtained in the normal course of its operations. Conversion and
remiuance shall he pcrmiued promptly wilhout restrictions or tlXalion in
respect thereof al the market rate of exchange applicable to current transactions
and remittance on the date the carrier makes the initial application for
remittance, and shall not he 50bject to any charges except normal service
charges collecled by banlcs for 50ch transactions.

• 5. The airlines of each Party shall he permitted to pay for local expenscs,
i~cluding purchases of fuel, in the territory of the other Party in local
currency. At thoir discretion, the airlines of each Party may pay for such
expcnscs in the territory of the other Party in frecly convertible currencies
according to local currency regulation.

•

6. Cooperative Arrangements

(a) ln operating or holding out the authorized services on the agrecd routes,
any designated airline of one Party may enler into cooperative
marketing or operational arrangements such as blocked'space, cede­
sharing or leasing arrangements, with an airline or airlines of either
Party Frovided that aIl airiines in such arrangements 1) hold the
underlying route rights and 2) mect the requirements normally applied
to such arrangements, including any necessary authorizations.' ,

'1 During the phase-in period described in Annex V,
cooperative arrangements involving service to Toronto (Pearson
International Airportl, Montreal (Dorval Airportl and Vancouver
(Vancouver International Airportl shall be subject to the
limitations set forth in Section 4 of tha: Annex.

'1 For charter operations, leasing arrangements shall be
approved as described in this paragraph. ~~ile other application~

shall be given favorable consideration, s~~ject to the l~ws and
regulations normally applied.



•
(h) Applications sccking authority to enter into eooperative marketing or

opcrational arrangements with airlincs of third countrics shall be
considercd subjcct to the laws and regulations normally applicd. and at
the discretion of the authoritics of caeh country.

ARTICLE 11

Comnntçr Reservation SVSems

•

•

1. ln recognition that cach Party bas national laws and regu1ations rc1ating to
operations of. and non-discriminatory a= to, computer reservation systems
in its territory, the airlincs of both Panies, consiSlcnt with Article 4 (Fair
Competition). shall be entitled to inform the publie of thcir services in a fair
and impartial manner through the computer reservati\ln systems operating in
caeh tcrrïtory.

2. Wherc one Party considers that its airlines are n<ol rceciving non-discriminatory
Ircatment from a computer rcscrvation system in the territory of the other
P:tny. thal Party may roquesl consultations with the other P:tny 10 scck a
resolution of the problem consistent with paragraph 1 of Ibis Article.

3. Rccognizing that. consistent with Article 4 (Fair Competition), a\l computer
reservation systems owned in whole or in part by airlines of each Party have
achieved effcctive a= in the territory of the other Party, each Party acccpts
lhat computer reservation systems otferïng services in the territery of the other
P:trlY are subjccl 10 the national laws and regulations of that Party rcgarding
such systems and their services, and subjccl to compliance with sueh laws and
regulations.

ARTICLE 12

Annliçntinn or I,JIws

1. While enlering. within, or lcaving the tcrrïtory of one Party, ilS laws and
regulalions reiating to the operation and navigation of aircraft shall be eomplied
with by the other Party's airlines.

2. While enlering. within, or lcaving the territory of one Party, ilS laws and
regulations rc1ating to the admission to or departurc from ilS territory of
passengers, crew or cargo on airerafl (Uleluding regulations rclating te entry.
elearance, aviation sccurity, immigratiun, passports, eustoms and qaarantine
or. in the case of mail, postal regulations) shall be complied with by, or on
behalf of, sueh passengers. crew or cargo of the other Party's airlines.

3. In the application of ilS eUSloms, immigration, quarantine and similar
regulations. ncither Party shall give preference to ilS own or any other airline
over an airline of the other Party cngaged in similar international air
transponation.



•

•

•

1.

2.

1.

2.

3.

ARTICLE 13

E3eh Pany shall rccognizc as valid, for the purposc of opcrating the air
tr:lnsportltion providcd for in this Agreement. certificatcs of :lÏrworthincss,
eertificates of competeney. and licenscs issucd or v:ùidalcd by lhe olher Parly
and still in force. providcd that the requirements for such e".rlificates or
liccnscs al lcast equ:ù the minimum st:\Ildards tha!. may he esublishcd pursuant
to the Convention. E3ch Pany may, however, refuse 10 rccognizc as valid for
the purposc of f1ight above its own lerritory, certificales of competeney and
liccnscs granlcd to or validated for its own nation:l1s by the other Party.

Either Pany or the aeronautic:ù authorities of cither Pany may request
teehnic:ù discussions coneeming the safety st:tndards m:lint:tincd and
administercd by the other Pany rel:tting to aeronautic:ù faeilities, :lÏrerews,
aircraft, and operation of the dcsignated airlines. If, following such teehnical
discussions, one Pany finds that the other Pany does not effeetively mainuin
and administer safety st:tndards and requirements in these arcas that al 1casl
equ:ù the minimum standards thal may he est:tblished pursuant to the
Convention, the other Party shall he notified of sueh findings and the sleps
considered necessary to confonn with these minimum standards, and the other
Pany sh:.!l ttke appropriate corree:ive action. Each Pany reservcs the right in
aeeordance with Article 3 to withhold, revolec, or limit the operating
authoriza.'ion or teehnic:ù permission of an airline or airlines dcsigll3ted by the
other Party in the event the other Pany does not ttke sueh appropri:::e
corrective action within a reasonable time.

ARTICLE 14

Aviation Sttnrity

The Partics rcafftrm that thcir obligations to each olber 10 provide for the
seeurity of civil aviation against aets of unlawful intcrference (ineluding in
particular their obligations under lbe Convention of Intemation:l1 Civil
Aviation, donc at Chicago on Dceember 7, 1944; dIe Convention on Offellces
and Certain Olber Aets Committed on Board Aireraft, donc at Tokyo on
Scptember 14, 1963; lbe Convention for lbe Suppression of Unlawful Seizure
of Aireraft, donc at The Hague on Dceemher 16, 1970; and the Convention for
the Suppression of Unlawful Aets against the Safety of Civil Aviation, donc at
Montreal on Scptember 23, 1971; and any olber multilalera1 ag.....ment
goveming aviation seeurity binding upon the Partics) form an intcgral part of
this Agreement.

The Panics shall provide upon requcst :ùl n=ry assîsunce to cach other to
provent acts of unlawful scizure of civil aireraft and other unlawful ~e;s against
lbe safety of such aircraft, lbcir passengers and erew, airports and air
navigation facilitics, and any olber threatto the sceurity of civil aviation.

The Partics shall act in confonnity with the aviation seeurity standards and, sa
far as they are applied by them, the rccommended praetiees cslablishcd by the
Internation:l1 Civil Aviation Organization, and dcsignated as Annexes to the
Convention on Internation:l1 Civil Aviation, and shall require that operators of
aircraft of lbeir registry, operators who have lbeir princip:li place of busin=
or permanent residence in lbeir terrîlory, and lbe operators of internation:l1
airports in lbeir terrîlOry aet in eonformity with such aviation seeurity
provisions. Each Pany shall give advance information to the olber of its
intention to notify ICAO of any differenees 10 the ICAO st:tndards.



•
.". Each Parly agrecs !hal ilS opcralors of aircraft may he rcquircd to observe the

aviation sccurity provisions rcquircd by the other Party for entrance into•
dcparture from, or while within, the territory of lhal other Party. Eaeh Party
shan cnsure !hat effective mcasures are t:lkcn within ilS territory 10 proleet
aircrafl, to inspeel passcngers and thoir earry~n items, and 10 carry out
appropriate ehecks on ercw, cargo (inc1uding bauage) and aircraft slores prior
to and during boarding or loading. Eaeh Party shan also acl favorably upon
any rcquCSl from the other Party for rcasonable si'CCiai securily measures 10

mect a parlicuJar thrcat.

7.

•

5. Whcn an incident or thrcal of an incidenl of unlawful scizure of aircrafl or
other unlawful ac:lS against the safety of sueh aireraft, thoir passcngers and
ercw, airports, or air navigation facilities oecurs, the Parties shall assist caeh
other by faciliWing communications and other appropriale mcasurcs inlended
10 lerminate rapidly and sa.'ely such incident or thrcat.

6. When a Party bas rcasonab1e grounds 10 believe that the other Party bas
departed from !he provisions of this Artielc, the tirs! Party may request
immediate consultations with the other Party. Failure by the Parties 10 reach a
satisfaclory rcso1ution of the malter within IS days from the œle of reeeïpl of
sueh requCSl shan constitute grounds for withholding, revoking, limiting or
imposing conditions on the operating authorizations or teehnical permissions of
an operator of aireraft of !he other Party to operate air transport services
authorized by this Agreement. When justified by an emergency, a Party may
take inlCrÎm action prior 10 the expiry of IS days.

Eaeh Party shan aIso give sympathetie consideration to a roquest from the other
Party to enter into reciprocal administrative arrangements whereby the
aeronautical authorities of one Party eou1d make in the territory of the other
Party their 0""0 assessmenl of the seeurity mcasurcs being earried out by
aireraft Operators in rcspcel of fiights destined to the territ.lry of the firs! Party.

ARnCLElS

Stntistiçs

The aeronautical authorities of both Parties shall continue the program whieh
11.1$ been inaugurated of joint preparalion of agrced true origin and destinalion statisties
for air passenger traffie over the rout.:s Operaled pursuant to this Agreement.

ARnCLE16

ConstlJti'tion~and Righ Lçvet Meçting:;

1. The Parties shan at ail times endcavour to agrec on the interprctation and
applicalion of this Agreement, and shall make every allempt through
cooperalion, exehange of information and consultalions 10 arrive at a mUlually
satisfaelory rcsolution of any maller that might affect its operation.

•
2. Either Party may requCSl consullalions regarding any aspect of the Agreemenl,

ineluding, but DOl 1imited 10, any aelual or proposed mcasure or any malter that
il considers affects the interpretation Or applicalion of the Agreement. On
mallers whieh !he roqUCSling Party deems and states to be urgent, sueh
consultations shan commence within IS days of Ihe dale of delivery of the
rcqucst, unless OIherwi5C agrced bclwccn the Parties. ln an olher ca.<es
consultations shall commence al the earliest possible dale, bUI nol Ialer Ul3Il 30
days from the date of reeeïpt of the rcquest for consultalions. unlcss olherwise
agrced by the Parties.



•
3. The Parties sha1l make c\'cry attempt ta arrive as expeditiously as possible al a

mutually satisfactory rcsolution of any maUer through eonsultations. To the
exlent one Pany has requested eonsultations regarding an aetuaJ or proposed
measure of aState, Provineial, or loeal government or authority of the other
Pany, whieh the requesting Party believes to be inconsistent with the
Agreement, SUeh other Pany slull bring the requesting Pany's views to the
attention of the relevant governmental unit or authority.

4. The Panies slull exelunge sufficient information to enable a full examination
of how the aetuaJ or proposed measure or other matter affects, or might affeel,
the operation of the Agreement.

S. Eaeh Party sha1l treat any confidential or propriet:try information exehanged in
the course of consultations on the same basis as the Party providing the
information trealS il.

6. If.th~ Parties l'ail ID resolve a malter pursuant to the provisions on consultations
wtthm:

(a) 30 days of the c.>mmeneement of consultations,

(h) 30 days of delivery of a roquest for consultations in maUers aeemed and
stated to be urgent by the roquesting Pany, or

•
7.

(e) sueh other period as they may agree,

either Pany may roquest in writing a High Level Meeting (he:einafter referred
to as an "HLM"), as set out below.

An HLM, whieh may inelude representatives of, for the United States, the
Department of Stale and/or the Depanment of Transportation and, for Canad.1,
the Departmenl of Extemal Affairs and/or the Departmcnt of Transport, slull
be hcld at the roques! of either Pany. Al the roquest of cither Party the HLM
sha1l be between, for the United States, the Sccretary of State and/or the
Secretary of Transportation and, for Canada, the Secretary of State for
External Affairs and/or the Minister of Transport, or their designeo:s.

•

8. The purpose of an HLM sha11 be 10:

(a) consider any malter that may affeel the operation of this Agreement;
and

(h) resolve disputes that may arise regarding its inlerpretation or
application.

9. An HLM may:

(a) establish, and delegate responsibilities to, ad hoc or standing
commiuees, working groups or expert groups;

(h) seek the adviee of non-governmental persans or groups; and

(e) take other action ID carry out its purposes.

10. If an HLM is roquested pursuanllO this Article, the roquesting Party sha11 Stale
in the roques! the measure or other matter complained of and indieate the
provisions of this Agreement that il considers relevant.



2.

•

•

Il. Unless it is mutually agrecd by Ihe Parties that a.1 HLM will not be convened
or should be dclaycd, an HLM requestcd pursuanl to this Anicle shall convcne
within 20 days of dclivery of the request and shall endeavour to resolve the
dispute prompUy.

12. An HLM may:

<a) cali on such teehnical advisers or create ,uch working groups or expert
groups as it dccms necessary,

(b) have recoursc to good offices, conciliation, mcdiaùon or such othcr
similar procedures, or

ce) malee recommendations,

as may assist the Parties to reach a mutually satisfactory resolution of the
dispute.

ARTICLE 17

Rç:mlution of Dimutes

Part A • Panel Proceedings

1. The dispute seulement provisions of this Article shall apply when a Party
considers that there bas been a violation of the Agreement exeept !hat this
Article shall not apply to individual priccs chargcd by the airlines designatcd by
either Party.

If an HLM bas convencd pursuant to Article 16 and the matter bas not been
resolvcd within:

<a) 40 days afier the delivery of the request for an HLM, or

(b) such other period as the Parties may agrec; or

if it is mutu:llly agreed by the Partie::, pursuant to paragraph Il of Article 16,
that an HLM should not be eonvencd. then cither Party may request in writing
the establishment of an arbitral panel with respect to the matters referrcd to in
paragraph 1 of Part A of this Article whieh have been discussed at the HLM,
or if an HLM bas not been convencd, which have been the subject of
consultations.

3. Unlcss otherwise agreed by the Parties, the panel shaU be establishcd and
perform its functions in a manner consistent with the provisions of this Article.

4. The panel shall make its final report public, except to thc extent the report
contains information considercd proprietary or confidential by the persen or
Party who providcd the information, in which case ~ch information shall be
tre:ltcd on the same basis as the persan or Party who providcd the information
lreats il.

S. Panel members shall:

•
<a> have expertise or experienoc in law, matters covercd by this

Agreement, or the resolution of disputes arising under international
agreements, and shall be chosen strictly on the basis of objcctivity,
reliability and sound judgmenl;



(b) be indcpcndcnt of. and not he affiliatcd with or take instructions fn'lm,
any Party; and

• (e) follow a code of conduC! ta ce established by the Parties wilhin 90 dal"
following the entry into force of this Ag=ment.

6. Ali panclists shall mect the qualifications ~,t out in par:lgr::ph 5 of part A of
this Article. Individual.< mal' not serve as panclists for a dispute in whieh they
have partieipated

7. Arbitration shall be by a panel of thrce panclists to be consUluled as follows:

(a) Within 20 days after the =ipt of a roquest for arbiuation, cach Party
shall name one of its citizens or permanent residents as a panelist.
Within 20 days aftcr these two panclists have been nam.:d, they shall by
agreement appoint a third panclist, who shall not be a cilizer or
permanent resident of either country, and who shail aet as President of
the panel.

(b) If either Party faiis ta name a panelist, or if a third panclist is not
appoinled in aeeordance with subpar:lgraph (a) of this par:lgraph, d:her
Party mal' request the President of the Couneil of the International Civil
Aviation Organization to appoint the neeessary panelist or panelists
within 20 days. If the President of the Couneil is a citizen of oue of the
Parties, the most senior Vice-President who is not disqualified on lhat
ground shall make the appointment.

9. Unless otherwise provided in this Agreemenl or the Parties otherwisc .grec:•
8. If a Part:, bclieves that a panelist should not serve because the panelist is in

violation of the code of conduC!, the Parties shall consult and if they agrec, the
panelist shall be removed and a new panelist shall be seleeted in accordance
with this Article.

•

(a) the panel shall establish its own procedures;

(b) the procedures shall ensu:c .t Ic:ast one oral hcaring before the po,nel as
weU as the opponunity to presenl wrillen submissions and robuttal
arguments;

(e) subject 10 par:lgraph 10 of Part A of Article 17, the Panies sh.U deliver
their initial submissions simulraneously no I.ter \han 20 days afier the
last panelist is seleeted, and thcir robuttal submissions simultancously no
later than 15 days aftcr =ipt by both Parties of the initi.1
submissions. The submissions shali each be dclivered to the members
of the panel and to the other Party.

10. Unless the Parties otherwisc agrec within 20 days from the dale of dclivcry of
the roquest for the establishment of a panel, within 40 days from the oJate of
the delivcry of the roques! for the establishment of a panel, or within 5 days
aftcr the las! panelist bas been seleeted, whichever is later, cach Pany shali
submit to the panel ilS views as to the question or qucsti:>ns on which it
believes the panel should maIcc ilS ruling. Based upon the Parties' submissions
pursuant to this par:lgraph, the panel shall, within 15 days aftcr the Iast panclist
bas been seleclCd, reach a decision as to the question or questions to be
decided. If it considers neeessary, the panel mal' require additional



•
Il.

12.

13.

information from the Parties prior to ro.ching a dccision as 10 the qucstion or
qucslions to bc dccided. If a pancl is rcqucslcd to m:lkc a dccision pursuant 10
titis par;lgrnph the: lime for the initial submissions by the Parties sh.,U he 15
days (rom the dale o( such dccision by lhe panel. If the Parties 50 agrcc, lhe
panel m:lY, i( it considcrs necessary, cxtend the pcriod o( time within which il
is rcquircd to rcach a dccision under this paragraph.

On requcst of a Party, or on its own initiative, the panel may scck information
and teehnical advicc (rom any persan or body litaI il dccms appropriate,
providcd litaI the Parties 50 agrec and subjccl 10 sueh terms and conditions as
the Parties may agree.

Unless the Parties othcrwisc agrec, the panel shall base its report on the
submissions and arguments of the Parties and on any infonnaêon bcfore il
pursuanl 10 paragraph II, Part A of this Article.

Unless the Parties othcrwisc agrec, the panel shall, within 90 days after the lasl
panelist is selcctcd, presenl le the Parties an inilial report containin;::

(a) findings of facl;

(bl its delerminalion as 10 whelher thore bas beon a violation of this
Agreement; and

•
(e) if bath Parties 50 roquesl within 20 days of the roqucst for the

establishment ofa panel, ilS rccommendations, ifany, for rcsolution of
the dispule.

14. Pa.~elislS may fumish separale opinions on matters not unanimously agrced.

IS. A Party may submit wrilten comments to :he panel on its initial report within
14 days of prcscntalion of the report, and shan serve thase comments on the
other Party. The other Party may rcply 10 the comments within S days.

16. In such an cvcnt, and arrer considering such WTitten comments, the panel, on
its own inilialive or on the roquest of cither Party, may:

(a) roquest the vicws of either Pany;

(b) rcconsider its reporl; and

(cl m:lke any (urther cxarnination thal it considers appropriale.

17. The panel shan present 10 the Parties a final repon, ineh.ding any separate
opinions on matters not unanimously agrccd, within 30 days of presentation of
the initial report, unless the Parties othcrwisc agree.

18. Ur.Jess the Parties agree otherwise, Ihe final repon of the panel shaJl be
pJblishcd IS d3ys aller it is transmittcd to the Parties.

Part B - implementation of Panel Reports

1. If in its final report a panel bas delermincd lItat thore bas bccn a violalion of
this Agreement, the Party complaincd against shall cither cure the violalion or
the Parties shall rcach agreement on the resolulion of the dispute, which
normally shall conform with the delerminalions and rccommendations, if any,
of the panel.

• 2. Where rcsolution of the dispute involves a Stale, Provincial, or local
govcrnment or authority, the Parties shall use their best cffons, consistent wilh
nalionallaw, 10 givc full effcct 10 such rcsolution.



•
3. If in ils final report a panel has determined that therc has lx"Cl1 a violatil''Illof

this Agreement and the Party complained against hM not curoo the violation !'.lr
fe.1chcd a~recment with the complaining Party on a mutually salÎsfactory
resoluti"," pursuant to paragr:lph 1 within 30 days of rccciving th.: final report.
such complaining Party may suspend the application of bcnciits of cquiv,lIcnl
effc'Cl arising under this Agreement until sueh time as they have rcached
agreement on a resolution of the dispute. However, nolhing in this paragraph
shall bc conslrue<! as Iimiting the right of cither Party to suspend the
applicalion of proportionate benefits in accordanee wilh principlcs of
intcrnationallaw.

4. In eonsidcring what bencfits to suspend pursuanl 10 paragraph 3 of Part B of
this Article:

(a) a eomplaining Party should first scck to suspend benefits similar to
thosc affecte<! by the mcasure or other matter that the panel bas found
to violate lhis Agreement; and

(b) a complaining Party lhal tonsiders it is nol praelicable or effeclive to
suspend benefits sin:ilar 10 thosc affected may suspend benefits that arc
not similar.

P:1rt C • Remuneration and P:1yment of Expenses

1. The panel shaIJ usc its best efforts 10 m:tintain its expenditures at a rcasonable
level and shall consull with the Parties bcfore ineurring any cxlraordinary
cxpenscs.

3. Eaeh panelist shall keep a record and render a final account of the person's
time and expenscs, and the panel shall kecp a record and render a final aceount
of ail general cxpenscs.

•
2. The remuncration of panelists and :hcir assistants, thcir travel and lodging

'expenscs, and ail general cxpenscs of panels shall be borne cqually by the
Parties.

•

ARTICLE 18

Index and Tj!!l:s

The Index and titles uscd in this Agreemenl are for referencc purposcs ouly.

ARTICLE l'

Amendmçnr or Agrmnent

If cither Party considers il desirable 10 modify any provision of this
Agreemenl, il may roquesl consultations with the other Party. Sueh consultations,
whieh may be through discussion (inctuding discussion betwecn aeronautieal
authorities) or by correspondenee, shall bcgin within a period IIf siXly (60) days from
the date of the roquesl. Any modification agreed pursuanl to sueh consullalions shall
be effecte<! by agreemenl belwecn the IWO Governments.



•

•

•

ARTICLE 20

MnltUa'ern' Conventions

If a general multilateral air transpon services convention comes into foree in
respect of both Panies, in Ihe evenl of inconsistencies, the provisions of thal
multilatcraJ convention shaH prevail. Consultalions in accordanee with Article 16 of
this Agreemenl may bc held 10 determine if, and in whal manner, this Agreement
should bc amendcd 10 bring il inlo conformity with the provisions of the mullilateral
convention.

ARTICLE 21

Tennirmtion

Ether Pany may. al any time, give notice in writing through diplomatic
channels lO the other Pany of ilS decision to terminate this Agreement. Such noticc
shall bc senl simultaneously 10 thc International Civil Aviation Organization. This
Agreement shall terminalc al midnight (at the plaoc of receipl of the notice tO the other
ParlY) immcdiately bcforc thc first anniversary of thc date of receipt of thc notice by
the other P'".rty, unlcss thc notiee is withdrawn by agreemenl of thc Parties bcforc Ihe
end of this pcriod. In the absence of aclcnowlcdgcmenl of receipt by the other Pany,
the notice shall bc deemcd 10 have been receivcd founeen (14) d~ys after the receipt
of the notice by thc International Civil Aviation Organization.

ARTICLEn

RegiSralion \!ltb ICAO

This Agreement and all amendmenlS thercto shall bc registercd with the
International Civil Avialion Organization.

ARTICLE 23

nennitiqn.c;

For Ihc purposes of this Agreemenl. unlcss olhcrwisc stated, thc Icrm:

"Acronautical AUlhorities" mcans, in the case of the United States, Ihc
Oepartment of Transportation, and in the case of Canada, thc Minister of Transport
and thc National Transportation Agency. or in both cases, any~n or agency
authorizcd to pcrform thc funetions exerciscd al present by thosc authorities;

"Agl'CCI,lent" means this Agreement, ilS Annexes, and any arnendmenlS thercto;

"Air transportation" mcans any operation pcrformcd by aircraft for thc public
caniagc of passengers, baggagc, cargo, and mail, scparately or in combination, for
rcmuneration or bire;

"Airlinc" mcans any air transport enterprisc offering or opcrating air
transportation;

"Convention" mcans thc Convention on International Civil Aviation, donc at
Chicago on Dcecmbcr 7, 1944, and inc1udcs:

(1) any amendment thal bas entercd inlO foree under Articlc 94(a) of thc
Convention and bas been ratificd by both Parties; and



• (2) any Annex or any amendmem therelo adopled undor Arliclo 90 of the
Convention, insofar as such Annex or arncndmcnt is Olt an)' given lime effective
for bOlh Parties;

•

•

"Courier service" means the transportation of =go on an cxpcdiled b"sis.
priced to inc1ude door-to-door pick-up and delivery.

"Designated airline" means an airline designated and aUlhorizcd in accordancc
with the terms of this Agreement;

"Gateway" means. in respect of pn.widing international air transportation
pursuant to this Agrecment. the point of last departure in the territory of one l'arty
and/or the point of first arrival in the territory of the other Party;

"International air transportation" means air transportation lhat p.'\SSCs through
the airspaee over the territory of more than one State;

"Mee!," as usec! in Article 5 (Pricing). means the right to continue or institute.
on a timc1y basis, using such expedited procedures as may be n=y. an idenlical
or similar priee or 50ch priee through a combination of priees, on a direet, interline,
or intraIine basis, notwithstanding differenees in conditions including, but not Iimiled
to. those relating to airports, routing, distanee. timing, connections, aircral\ type,
aircral\ configuration, or change of aircral\.

"Priee" means any rare. rate or charge (including discounts, froquent Oycr
plans or other benefits affeeting the cost of air transportation) for the carriage of
passengers (and their baggage) and/or cargo (exc1uding mail), or the charter of aircral\
charged by airlines, including their ageniS, and the conditions goveming the
availability of such fare. rate or charge but excluding general terms and condilions of
carriage which are broadly applicable to ail air lransportation and are not directly
related to the fare, rate or charge;

"Territory" means the land arcas under the sovereignty, jurisdiction,
protection, or trusteeship of a Party, and lhe territorial waters adjacent thcreto; and

"User charge" means a charge imposec! on airlines for the provision of airport,
air naviF?tion, or aviation security facilities or services including rclated services and
facilities.

ARTlCLE24

Ent" jolo [nm:

1. This Agreement shall enler into force on the date of signature.

2. This Agreement shall 50persede the Air Transport Agreement, donc at Ottawa
January 17,1966, with exchangeofnotes, asamended; the Nonseheduled Air
Services Agreement, with annexes and exchanges of notes, done at Ottawa
May 8, 1974; the Agreement Coneeming Regional, Local and Commuter
Serviees, effeeted by cxchange of notes at Montreal August 21, 1984, as
amended; the Agreement on Aviation Seeurity, donc at Ottawa November 21,
1986; and the Agreement Relating to Air Navigation. effccted by exchange of
notes at Washington July 28, 1938•



• IN WITNESS WIIEREOF the undersigncd, being duly authorized by their respective
Govemments, have signcd this Agreement

EN FOI DE QUOI, les soussignl!s, düment autorisl!s par leur gouvernement respectif,
ont signé le prl!sent Accord.

DONE at Ottawa, in duplieate, this 24'" day of February, 1995, in the English and
French languages, each text being equally authentie.

FAIT 11 Ottawa, en double exemplaire, cc 24' jour de février 1995, en anglais et en
français, chaque texte faisant également foi.

•

•

FOR l'liE GOVERNMENT
OF CANADA

l'OUR LE GOUVERNEMENT
DU CANADA

FOR l'liE GOVERNME!''T OF l'liE
UNITED STATES OF AMERICA

l'OUR LE GOUVERNEMENT DES
ÉTATS-UNIS D'AMÉRIQUE
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Ann"" l

Scheduled Air Transportation

Section l

Ppgrngtr/Combination Roure Anthortrit'ï

Designated airlincs of Canada and designated airlincs of the United Stucs have
the unlimite<! right to perform passenger/combinalion sche<!ule<! intern:ltional air
transponation to and from any point in !he terrilory of Canada to and from any point
in !he terrilory of the United Stltcs with no restrictions as 10 cap:lCity. frcqucncy. and
aircraft size, subject to uniform and non-discriminatory regulations not inconsistcnt
with Article 15 of the Clùcago Convention. Airlincs may, al their option. combine
IWO or more points in !he territory of the other Party in a lhrough service c:arrying no
local passengers or cargo betweeI. points in the terrilOry of the other Party.'

Section Z

AII-Cnrgo Servjrt'S

Dcsignated airlincs of Canada and designaled airlincs of !he United Slalcs shall
have the right to perform a11-eargo scheduled international air transporlation to and
from any point in the terrilOry of Canada lO and from any point in the terrilOry of the
United Slates with no restrictions as lO aircraft weight group. package size. capacity or
frequency. subject to uniform and non-(fiscriminatory regulations not inconsistcnt with
Article 15 of the Chicago Convention.' and subject to the following limilalÏon:

Points in the terrilOry of !he other Party shaI\ not be combine<! on any same
plane sche<!uled a11-eargo courier service operated with aircraft having a
maximum certificated Ia1ccoff weight greater than 35.000 pounds. However,
any all-eargo eo-lerl1Iina\izing authorities in existence as of the date of cntry
into force of this Agreement shall rcmain in effect.'

'/ During the phase-in period described in Annex V,
passenger/combination services operated by airlines of the United
States shall be subject to the limitations on operations to/from
Toronto (Pearson Intemational Airport) , Montreal (Dorvall, and
Vancouver (Vancouver International Airport) set forth in
Section 2 of that Annex. Services to Washington National Airport
shall be subject to the limitations set out in Annel< II,
Section 2.

'/ During the first year of the phase-in period described in
Annex V, all-cargo services operated by airlines of the United
States shall be subject to the limitations on operations to/from
Toronto, Montreal, and Vancouver set forth in Section 3 of that
};nne>:.

'/ The Parties shall meet within three years to consider
whether co-terminalizing of all-cargo courier services might be
permitted and, if so, under what conditions.
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Anncx 1

Section 3

Fjnb Fmdom SttYjces

No airline may exereise fiftb fr=om rights, exc:epl on the following routes
and with the limitations indieated:

\. For one airline clcsignalCd by Callada:

Canada-Hono\u\u-Austra1asia and beyond. Notwilhstanding subparagraph (cl)
of Section 5 of lhis Annex, no poinl beyond Austra1asia may be served, in
cither direction, if a poinl in Austra1asia is nol served in bath direetions on the
route.

2. For any numbe< of airlines designaled by Canada:

Canada-San Juan and beyond.

3. For one aidine designalCd by the United States:

United States-Gander-Europe and beyond.

Sedion4

Blind Sedor On'rnnsiO Righ':;

ln addition 10, ancl/or in conjunction with the exereise of, the rights granted in
lhis Agrccmcnllo serve points in the lcrrilory of the olher Party Wilh ful\lraffie
rights, designated airlines of Canada and the United SlaIeS may operalC lO any other
poinl or points in third countries, wilhout tralIie rights belwecn points in the terrïlory
of the other Party and suc1l Olhet points in third countries.

Section 5

BOII'e ElgibUity/Changc of Airmft

Each desitnated airline may, on any or all f1ights and at its option:

(a) operate f1ights in cither or both directions;

(b) combine c1iffereat f1ighl aumbers within one aircraft operation;

(e) carry its OWD stop-over tr.lflic;

(dl omit stops at any point or points; and

(e) trusfer traflie from any of its aircraft lO any of its other aircraft, at
aay poiat on the routes without Umilation as lO chaage in type or
numbers of aircraft opetaIed;



3.
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•

•

Anncx 1

withOul directional or gc:ographic IimilalÎon and withoul loss of any righl 10
=Y traflic otherwise permissible under this Agreement; provided thal the
service bcgins or terminales in the terrilOry of the Parly dcsignating thal
airlinc. Thal is, the flight number assigned 10 services berwccn the United
States and Canada may nOl bc the s:une as tbal assigned to flights bcbind the
terrilory of the Parly dcsignating the airlinc rerforminf. the :o:rvïce.

Section 6

IntcnnodnJ Sçrvjçes

1. Airlincs of both Panies sbal1 bc permïltcd, withoul cconomic rcgulatory
restriction, lO employ in connection with international air tr:lItspOl'lation, or as a
substilute for international air transporlalion, any surface transport for ctrgo to
or from any points in the terrilories of the Parties or in third countries.
including transport to and from ail airport:s with customs facilities, and
including, wbcrc applicable, the rigbllO transport cargo in bond under
applicable Iaws and rcguIations.

2. The movcmcnl of air cargo by surface transport sbal\ bc subject 10
nondiscriminatory Iaws and rcgulations normally applied. Air cargo, whctber
moving by surface or by air, sbal\ bave acccss 10 airport customs proccssing
and faalitics during bours of operation normally provided and whcrc services
arc availablc.

Airlincs may elect lO perform their own surlàcc transportation or 10 provide il
tbrougb arrangements with other surface carriers, including surfacc
transponalion operatcd by other airlincs and indirect providers of cargo air
transporlalion. Sucb intermoda1 cargo services may bc offcrcd al a single,
tbrougb price for the air and surface transportation combined, provided tbal
sbippcrs arc not misIcd as 10 the facts conccrning such transportation.

4. With respect 10 the employmenl of surface transport for air cargo as oullincd in
paragraph 1. nolbing in this article sball bc dccmcd 10 confer on the airUne or
airlincs of one Parly any ncw or additional rigbts, 10 taIcc on board, in the
terrilOry of the other Parly, air trafIic dcstincd for another point in the territory
of lhaI other Parly•



• Ann"" Il

51015 and Access to Washington Nation,1 Airport

Section 1

Slots at Cbiçago Q'Hare and Nt:w York yGnardia Airport..,

1. Excepl as otherwisc provided in this AMCX and in Section 5 of Anncx V.
Canadian and United States airlines shall be subject te the same system for slot
allocation al United States high density airports as are U.S. airlines for
domestic services.

•

2.

3.

The United States shall establish a base leve1 of frcc slOIS for Canada al New
York LaGuardia Airport of 42 slOIS in the summer and winter seasons. and a
base at Chicago O'Hare Airport of 36 slolS for the summer season and 32 slOIS
in the winter season. With respect to SlolS made avai.able by the United States
addilionalto thase he1d by Canadian airlines as of December 22, 1994, the
United States will endeavor te provide such slOIS at times of the day suitable
for transborder air service. Should Canadian airlines purchase slolS al New
York LaGuardia Airport and/or Chicago O'Hare Airport between December
22. 1994 and the entry inte force of Ibis Agreement, those slolS shaII be added
te the base level for that airport. SIOIS reœived by a Canadian airline other
!han by purchase between December 22. 1994 and the entry into force of this
Agreement. sha11 DOt increase the base level of slOIS. but instead sha11 be
inc1uded within the base level of slolS to be made available by the U.S.
GovernmenL

Base slolS sha1\ be subject to normal non-discriminatory U.S. regu\ations
inc1uding withdrawal under the ·use it or lose it· rules. Canadian base slots
shall not, however. be subject to withdrawal for the purpose of providing a
U.S. or foreign airline with slolS for international services or to provide slots
for -new entrants-.

•

4. Any slot needs of Canadian airlines above the base levels sha1\ be acquired
through the prevailing system for slot allocation applicable to U.S. domestic
operations. Siot holdings sa acquired sha11 be subject to normal non·
discriminatory U.S. regulations including ·use il or lose it· •

5. Canadian airlines may monetize slot holdings and, subject to the constraints
descn1led in Annex V. Section S. during the transitional phase, may frccIy buy.
sel\ and !rade slots. The sale or other disposai of a slot which forms part of
the base level sha11 permanently modify the base sa that ncither the airline nor
the Government of Canada sha1\ have a elaim to any other lime slot to restore
the base. However. slOIS acquired above the base level and Iater disposed of
sha1\ not modify the base.

6. Any United States airline authotiud to provide transborder services !rom
O'Hare or LaGuardia may maIœ unconclitioned use of any existing or new slol
holdings al ilS dÏ$pOsa1 to operate such services, consistent with United States
regu1ations.



•
Anncx Il

Section Z

Açegr; to Wasbington National Aimort

1. Nonstop air services under this Agreement may he provided by designated
airlines of the United States 3lld Canada to and from Washington National
Airport, subjcet to the foUowing:

a) the prevailing perimcter rule;

b) United States customs and immigration prc-clearance bcing available at
the Canadian point of depanure;

c) the acquisition by Canadian airlines of the necessary $lots at Washington
National Airport under the prevailing rules for slOl acquisition and
minimum slol use applicable 10 Uniled States airlines; and .

d) other unifonn and non-discriminatory regulations consislenl with Article
15 of the Convention.

3. Designated Canadian airlines sllall he permitted to operate non-stop air services
to Washington National Airport in aceordance with the conditions laid out in
paragraph 1 of this Section no later !han ninety (90) days afler the date of
signature of this Agreement.

•
2. United Stales airlines may not inaugUrale non-stop service betwccn Washington

National Airport and any point in Canada unIess and uotil a Canadian airlinc
inaugurates a non-stop service from any point in Canada to Washington
National AirporL Following the inauguration of any non-stop service by any
Canadian airline between any point in Canada and Washington National
Airport, United States airlines may operate any non-stop services betwecn
Washington National Airport and any point in Canada.1

• '1 Subject to the phase-in limitations set forth in Anne~ V,
Section 2, on Passenger/Combination Route Authorities. lt is
understood that isolated charter operations shall not constitute
service within the meaning of this paragraph.
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Annexm

Cbarttt Air Tramportation

Designated airlines of each Party shaII, in accordance with the rules of the
country of origin of the charter, have the righl to =ry international charter traffic of
passengers and cargo, separately or in combinalion:

(a) Between any point or l'~ints in the lerritory of the Party !hat bas dcsignated the
airline and any point or points in the lerritory of the other Party, cxcept !hat, in
the case of all-cargo charters for courier services operated with aircraft having
a maximum certificated take-off weigbt greaIer !han 35,000 pounds, points in
the territory of the other Pany s.'lall llOl he combined on any same plane
service· '; and

(b) Between any point or points in the lerritory of the other Party and any point or
points in a third country or countries, provided !hat such traffie is carried via
the terrilOry of the Party that bas dcsignated the airline and makes a stopover in
!hat terrilOry for at \cast two conseculive nights.

ln the performance of services covered br this Anncx, dcsignated airlines of
each Pany shall also have the right:

(1) 10 make stopovers al any poinIs whether within or outside of the
territory of either Party;

(2) to =ry !lanSit traffie through the ether Party's territory; and

(3) to combine on the same airctaft lI'aflic originating in one Party's
terrilOry with lI'aflic that origùlaled in the other Party's terrilOry.

Each Party shaII on the basis of comily and reciprocity consider applicalions by
airlines of the other Party lO carry traffic IlOt covered by this Annex•

Il Any all-cargo co-terminalizing authorities in existence
as of the date of entry into force of this Agreement shall remain
in effect.

'1 The Parties shall meet within three years to consider
whether co-terminalizing of all-cargo courier services might be
permitted and, if so, under what conditions.
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Annex IV

Continuation or Dtsjgnati0ns BDd Anthorizntjons

Section 1

DrsignatïoM

Any airline of Canada or the United StllCS holding a eurrent designation froon
its respective govemment under the 1966 Air Transport Agreement, as amended, or
the 1974 Nonseheduled Air Services Agreement, or endorsed under the 1984
Agreement Concerning Retional, Local and Commuter Services (and in the case of
endorsements for dise:etionary authority under the 1984 Agreement, licensed by the
other Party for thosc diserctionary services), or holding authorizations from bath
aeronautical authoritics pursuantto the 1966 Exehange of Notes No. 273 and No.
L-12 on all-eargo services, shall bc deemed to bc an airline desigRated to conduct
international air transportation pursuantto this Agreement, exccpt for United Stllcs'
airUnes' new scheduled air services te and from Montreal (Dorval, à'Fdna!t.,
"1 f '"n'"), Toronto (Pearson International Airport, hercinafter "'Fe<oaIo"), and
Vancouver (Vancouver International Airport, hezàuatu -"'DroUver·) during thcir
respective phase-in pcriods specified in Annex V (l'ransition Phase) or the Agreement.

Section 2

Litt"" An'boritations

Canada:

For purposes of Canadian lioensing requircments, any airline of the United
Statcs or Canada holding a vaiid licence issued by the National Transportation Agency
of Canada On the date of cntry into force of this Agreement for the operation of
scheduled or nonseheduled air services shall, pending issuance of an appropriate
licence under this Agreement, continue to have ail the authoritics provided in the 5aid
licence and bc deemed to have therein the authority ta operate scheduled or
nonscheduled international air transportation respcctively ta and from points in Canada
and the United States as provided in this Agreement, ineluding Annex V (Transition
Phase) of the Agreement, exccpt for United States airlincs' now scheduled air services
to and from Montreal, Toronto, and Vancouver during thcir respective phase-in
pcriods specified in Annex V (Transition Phase) of the AgreemcnL

United States:

Any licensc issued ta an airline of Canada or the United States by the U.S.
Department of Transportation shaII continue in eIl'ect under otherwise-applieable terms
and conditions of that Iicensc pending application for and issuance of an appropriate
Iicensc under this AgreemenL
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Annex V

Tr:>.nsition Pbase

Section 1

Genml

The transition phase shaIJ begin on the date titis Agreement enters inlO foree
and shall end one)leat from that date in respect of all-cargo services, IWO years from
that date in respect of passenger/combination services al Montreal and Vancouver and
three years from that date in respect of passenger/combination services al Toronto.
During the transition phase only, the provisions of this Annex shall apply as set forth
below.

During the transition phase, the United States shaIJ be entitled 10 exereise all
rights (including, but not Iimited to rights related 10 routing, designations and
frequeneies) that were avai1able immediately prior 10 the enuy inlO foree of this
Agreement pursuant 10 the 1966 Air Transport Agreement between the United States
and Canada, with Exehange of Notes related to a11-cargo services, as amended, ("the
1966 Agreement"); the 1974 Nonseheduled Air Service Agreement, with annexes and
exchange of notes ("!he 1974 Agreementj; and the 1984 agreement on Regional,
LoeaI and Commuter Services ("the Rl.CS Agreement"). In addition, United States
airlines shall relain any autllority to serve any points in Canada (ineluding but not
Iimited to authorities related to routing, designations and frequeneies) that existed on
the date of enuy into foree of this Agreement, whether or not sueh service was
conducted pursuant 10 any of the above-mentioned agreements•

Section 2

bmmeer/Cpmbination Hmut t\ntborities of
United $taIs:; De,àgnnts:d A.JrJin§

Notwithstanding the provisions of Annex l, Section 1. during the transition
phase, the following shall apply 10 United States airline service between the United
States and Toronto, Montreal and Vancouver.

A. In addition to the rights set forth in Section 1 above, effective immediately
upon enuy inlO foree of titis Agreement:

(1) Ali c:cHernlÏllaIlOute authorities that WCle avai1able to the United States
(pursuant to the 1966 Agreement) immediately prior to the enuy inlO
foree of the Agreement may be spUt inlO separatc IOUtes and
n:dcsil:naled to the same or diffcrcnt airlincs.

(2) The United States may dcsignate an airUnc to serve caeh of the
foUowing new 1OUtes: Nashville-Toronlll. PorlIand-Vancouver and
Pittsburgh·Montreal (to providc indcpendent authorities for the United
States airlinc services operated as intermediate stops on Routes D.2.,
B.4., and F.1. of the 1966 Agreement as of Dceember 22, 1994.)

(3) The United States designated airline for Route D.2. of Sehedule 1of the
1966 Agreement shall no longer be required 10 makc an intermediate
stop at Toronto as a condition of service to Montreal.
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Anne>: V

(4) The United States may designate six airlinos using diffc:rcnt airline
cades for up lU IWO frcqueneies per clay by each airline on
passenger/combination services from any poinlS in the United States (in
markets ClÜSting as of the entty into foree of this Agreement or in new
markets) lU be selceted by the United States to and from Montre:l1.

(5) The United States =y designate six airlines using different airline
cades for up lU IWO frcquenci::s per clay by each airline on
passenger/combination services from any poinlS in the United States (in
markets existing as of the entty into foree of this Agreement or in new
markets) to be selceted by the United Stlles to and from Vancouver.

(6) The United Stlles may designate IWO airlines using diffc:rcnt airline
codes for op lU IWO frcquencies per clay by eaeh airline on
passenger/combination services from any poinlS in the United States (in
markets ClÙStÎ1lg as of the entry inlU foree of this Agreement or in new
markets) to be selceted by the United States lU and from Toronto.

B. In addition lU the righlS in Part A above, with effeet from the first anniversary
of the entty inlU foree of this Agreement:

(1) The United States may designate six United States airlines using
different airline cades for up lO IWO frc:quencies per clay by eaeh airline
on passenger/combinalion services from any poinlS in the United States
(in markets ClÙStÎ1lg as of the entty inlO force of this Agreement or in
new markets) lO be selceted by the United Stlles lO and from Montreal.

(2) The United States may designate six United States airlines using
different airline cades for up lO IWO frequencies per clay by each airline
on passe:lger/combination services from any points in the United States
(in markets existing as of the entry inlO force of this Agreement or in
new markets) lO be selceted by the United States to and from
Vancouver.

(3) The United States may designate IWO United Stttes airlines using
different airline cades for up lO IWO frequencies per clay by each airline
on passenger/combination services from any poinlS in the United SLlIes
(in markets existing as of the entry inlo force of this Agreement or in
new markets) to be selccled by the United Stales to and from Torontn.

(4) Frcquencies authorized for the United States in paragraphs (1) and (2)
above may be used lO inerease daily frcquencies in any market selccted
for service in the first yeu 10 a maximum of four daily frequeneies per
airline. Frcqueneies authorized for the United Stlles in (3) above
(foronlO) may DOt be used lO inerease daily frcquencies of airlines
selceted for service 10 ToronlO in the first yeu.

C. In addition ID the righlS in Part B above, with effCCl ftom the second
anniversary of the entry inlO force of this Agreement:

(1) The United Stlles may designate four United Stlles airlines using
different airline cades for op lO IWO frcquencies per clay by eaeh airline
on passenger/eombination services from any poinlS in the United States
(in markets ClÜSting as of the entry inlo force of this Agreement or in
new markets) lO be seleeted by the United States 10 and from Toronto•
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Anncx V

Uniled States airlines may operate passcnger/combination services to
and from any points in the United States 10 and from Montreal and to
and from any points in the United States 10 and from Vancouver with
no restrictions as 10 capaeity, frequeney and aireraft size, subjeet 10
non-diseriminatory regulations not inconsistent with Article IS of the
Chicago Convention. Airlincs may, at thcir option, combine lwO or
more points in Canada on a through service earrying no local
P"lsscn&Crs or cargo bctwccn Canadian points.

Frequencies authoriz.ed for the United States in (1) above (Toronto) may
be usee! 10 inerease daily frequeneies for any airline seleeled for
Toronto in the first IWO yeats, up 10 a maximum of four daily
frequencies pet airline, pet market.

1.

•

D. The United States may change any of its des1gnations or selections in ParIS A,
B and C abeve of airlines or markets al any time, provided sueh changes
conform to the Iimilations provided in this !.ection.

E. During the transition phase, the foUowing shall apply with respect 10 the
provisions of ParIS A, Bande above:

ln respect of any new service from Toronto to a United Slates pointto
whieh a Canadian aidine did not operate Iargc aireraft at the lime this
Agreement entered inlO foree, a United States airline, in the exereise of
route authority under Ibis Annex, may inerease its ftequencies 10 match
the number of targe.aireraft frequencics operated by a Canadian airline
on the city pair, provided lhat the United States airline is operating at
least IWO frequenclcs in lhat city-pair.

2. If a Canadian airline 1hat did 'not have authority 10 serve a city·pair
with large aireraft inaugurates service for lhat city-pair with large
aireraft, a United States airline lhat is, al the time this Agreement enters
inlO foree, serving 1hat city-pair under restrictions preeluding the
utilization of large ain:raft nr limiting aireraft size may operate large
airerait and may match the number of ftequencics operated by the
Canadian aidine using sueh aireraft.

•

F.

"Large" aireraft mcans an aireraft type certified as capable of earrying more
1han 60 passengers.

Withnul prejudice lO operalions al Washington National Airport by ail United
States airlinos holding au1hority al WashinglOn immediately prior lO the entry
into force of Ibis Agreement, al sueh time as a Canadian airline commences
non-stop service 10 Washington National Airport, where any United States
airline, or its affi1iate, holds authority to operate between Baltimore and
Toronto, with large or small airerait, lhat aidinc may commence servicc wilh
large aircraft from Washinglon National Airport 10 ToronlO. Upon institution
of Washington National-Toronto non-stop service by a U.S. airline pursuanllO
this paragraph, sueh inauguration shall constitute, and bc consistent with, one
of the U.S. route cntitlcmcals for yœ IWO or yœ threc of the transition phase
dcscribed in this Annex, as follows: Ifa Canadian airlinc commences non·stop
service 10 Washington National Airport during the first yœ of the transition
phase, inauguration of sueh service by the United States airlinc pursuant 10 this
p:lragrnph shall constitute a United States route cntitlcmcnt for yœ two•
Should non·stop service by a Canadian aidine be initiated in yœ two of the
transition phase, inauguration of sueh service by the United States airline
pursuant 10 Ibis paragraph shali constitute a United Slates route cntitlcmcnt for
yœthrce.
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Annex \'

The limitations in this Seetion apply 10 the aggresate number of code-share
frcqucncics un whicJ\ conne.:ting codc·s.lo..:t.-c r ......enget'S nuy be C3..'TÎed belwt'en
Toronto, Montreal or Vancouver and any U.S. gateway point. Conneeting
code-share passengers are those originating atldestined to a point
behindlbeyond the U.S. gateway and f10w via that gateway toIfrom Toronto,
Montreal Or Vancouver, where the passenger's ticket on any sector of that
joumey lislS an airline of one Party, but the aireraft is being operated by an
airline of the other Party.

(a) With effeet immediately upon entry inlo force of this Agreement,
Canadian or U.S. airlines may oporate up 10 four code-share
frequeneies at Toronlo and up to Iwclve code-sharc frequeneies al caeh
of Montreal and Vancouver.

(hl With eITeet rrom the first annivcrsary of entry into roree of this
Agreement, Canadian or U.S. airlines may operale up to four additional
code-share frequeneies al Toronto and up to twclve additional eode­
share frequeneies al caeh of Montreal and Vancouver.

(e) With eITcet from the second annivcrsary of entry into f"rce of this
Agreement, Canadian or U.S. airlines may operale up to eight
additionaJ code-share frequeneies at Toronto and there shall be no
limitations on the number of code-share frequcneies at Montreal and
Vancouver.

(d) With crfeet from the third annivcrsary of cntry inlO force of this
Agreement, thore shall be no limitations on the number of code-sharc
frequcneics al Toronto.

(e) For cach frequeney operated by a U.S. airline resulting from the
operation of paragraphs (1) and (2) of Section 2, Part A and paragraph
(2) of Section 2, Part E of this Anncx, a Canadian or U.S. airline may
operate an additionaJ code-share frequcney provided it is operated to
and from the samc Canadian gateway as the now U.S. carrier service.
If a now U.S. route cntitlcmcnt is advanc:ed pursuant to Section 2, Part
F of this Anncx, the same number of code-sharc frequcneies may be
advanc:ed. The Canadian code·share frequcney entitlcmcnt under this
su1l-paragraph shall not be diminished by the reduetion of a U.S.
carrier's frequcneies which have becn in operation for more than one
month.'

(l) The transborder frequcneies on whieh sueh conneeting code-share
passcngers may he carried to or from Toronto shall also he subjcet to
the same limitation on the use of second ycar Toronto frequcneics to
inereasc first ycar ftequcneics, and the limitation al Toronto to four
frequcneics per airUne, per marlœt in ycar threc, as appUcs 10 United
States airUne service authorized pursuant to this AMCX•

• 'Similarly, the U.S. frequency entitlements pursuant to the
matching provisions of Section 2, Part E of this Annex shall not
be diminished by a reduction of a Canadian carrier's large
aircraft frequencies which have be~n in operation for more than
one month.
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AlIl1l'X \'

Canadian aeronautical authoritic:s may award to Canadian airlincs code­
share frequencies for which this paragraph provides entitlement. Any
one Can:ldian airline may he awardcd no more than half of the available
code-share frequeneies (excepl when the number of frequencies is an
odd number in which case one airline may operate an additional
frequency) in a givcn year al cach of Montreal, Toronto and Vancouver
durin;; the applicable ycar of the transition phase.

•

3. The provisions of this Annex do nOllimit the rights of United Slates and
Canadian airlines, in accordance with paragraph 6 of Article 10, 10 eodc-sl""e
for traflic carricd solely on the transborder segments. Punher, the provisions
of this Anncx do nat limit the rights of Canadian and Uniled SUies airlincs ln
code-share on connoeting services in Canada or tolfrom a third country
behindlbeyond Toronto, Montreal and Vancouver providcd that both airlines
have the underlying route rights and any n=ry authoriz:llions.

4. The long-sl:\llding exception from the requiremenl for underlying rights in the
case of a r<gional small aircrart operator based in one counlry which, as a
sl:\lldard practice, uses the designator code of a major airline bascà in the s,1me
country and with which it is commereially afliliatcd, including circumslances
where thc major airline does not have the underlying route right, shall continue
to apply.

Section 5

I1:;ç of R.15e weI $lgts Purine TÇJn$jJjnn Pbas

•

1.

2.

With respect to the base level of s10lS for Canada at New York LaGuardia
Airport and Chicago O'Hare Airport as outli"cd in Annex Il, during lhe lhrce
year transition phase described in SCclion 1 of this Annex, Canadian airlines
may lcase or sel1 such s10ts only to other Can:ldian airlines. Thcse base slots
may, however, he tradcd with any United Slates or Canadian airline for slolS at
other times at O'Hare Airport or LaGuardia Airport to adjust arrivai and
departure times to meet transborder service ncods. The buying, selling, leasing
or trading of slots by Canadian airlines in accordance with this provision will
not affcct the base Ievel of slots for Canada.

Notwithsl:\llding Annex Il, Scction 1 of this Agreement, lhe base Icvel of slolS
for Canada shall not he subjcct to withdrawa! under the ·use it or lose it· rules
during the thrce year transition period•




