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The legal content and bearing of the Prophet's teaching are
undeniable.

This is corroborated by the establishment of judiciary during
his life-time. '

Prophetic sunnah was normative from the beginning.

Islamic legal doctrines were mainly the result of endeavour
to apply Prophetic teachings.

Trend towards formalism and systematisation followed the émergence
of fugahd' circa 100. In Kufa Ibrghtm typifies this.

During the second century sunnah of the Prophet retained its-
importance. Besides traditions from the Prophet its embodiments were
traditions from Companions, and 'practice'. Inter-school polemics led
to increasing formalism, culminating in Shafi«¢t's theory which equated
sunngh with Prophetic traditiomns. Kufian doctrines normally rested on
traditions from the Prophet and Companions rather than "practice'.
Rufians represent the trend which led to Shafi¢t's legal theory.

The theory of "back-projection" of traditions is untenable.

In respect both of legal theory and technical legal thought,
Kufians stood mid-way between ancient schools and Shafi«¢t.
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PREFACE

This study is the result of sbout two and & half
years of sustained research (Ootober 1963 to March 1966
4.D.) in which there was hardly any distraction except
this writer's teaching job (from May 1965 A.D. onwards).
The expendifure of such a considerable emount of time is
 understandable in view of the vastness and the highly
involved nature of the subject. For in order to arrive
at one's own judgment on the questions which this work
attempts to investigate. — even if that might have
~meant in the end the confirmation of some established
opinion — a great deal of careful reading and reflec-
tion was required. This was especially s‘o for a person
who had not gone through the traditional, systematic
education of Figh and thus had to devote a good deal
of jtime filling up gaps in his knowiedge of Figh, ,I_:I@_:_L"j_h_,
etc. VWhile it would be prepoéterous on this writer's
part to consider his conclusions to be the revelations
of absolute truth, it is hoped they are correct in their
broad essentials and deserve serious consideration of
the scholars of the history of Islamic law. This does
not detract from the fact that in such a cqmplicated

subject as 't;he'present one, occasional lapses can haxrdly

iv



be avoided.

It seems essential to express my gratitude to
all those who stimulated my interest in this field of
study and assisted me in one way or the other in adding
to my knowledge of the subject or in the completion of
this work. The first name that comes %o my mind is
that of Prof. W.d. Smith, the former Director of the
Institute of Islamic Studies, McGill University. It
occurred to him several years ago that Figh, which
represented an important aspect of Islamic thought,
called for serious research and, initially to my great
consternation, he thought that I was +the maen for.the
job. In fact but for his initial,encouragement this
writer would have hardlylbeen ineclined to undertake |
research in this subject.

Several courses at McGill University proved to
be of considerable.help in preparing this writer for
this task. Prof. Niyazi Berkes' seminar made this
writer familiar with the sociological and historical
aspects of Islamic law., Prof. Muhammad Rashiai's
course, which consisted of reading Shawkéini's Irshéd
al-Fuhil, helped a good desl in developing an under-
standing of the structure of Islamic legal theory. |
Prof. P. Izubtsu's course helped prepare this writer to

look at development of ideas through its semantic
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evidence. Prof. Smith's seminar on Theology enabled
this writer to study an aspec'b‘ of Islamic thought with
which he was theretofore only nominally conversant.
Mawlﬁne‘i. Sa‘ia Abhmad Akbaribial, (who was at McGill
during the ‘academic year 19-6l2-.6.3 A.D.), helped him to
develop . some competence .in Arabic literature and poetry.

- Moreover, in order to deepen this writer's knowledge of

figh and in order to understand better the approach of
modern Western scholars to the subject, the Institute
arranged once-a-month visit to Columbia University,
New York. During these visits this writer spent greater
pai't of day with the most erudite Western scholar in
the field of Figh, Prof. Schacht. Hardly could anything
have been more instructive. Thanks to_thes'e meetings
with Prof. Schacht, this writer was able +to develop a
vivid understanding of the approach of the Western _
scholars to Islamic Figh, particularly to its historical
aspects. |

Through the courses taken at the History Deﬁaft-
ment of McGill end under the able professors such as
Bayle”y, Fieldhouse, Reid, Zagorin and Mladenoviec, I
became more keenly aware of the implications of apply-
ing the historical method to a given historical problenm,

apart from my developing better acquaintance with the
grander problems which face & historian —— the philoso-
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phical aspect of history. To all these teachers I am
deeply grateful, particularly to Prof. Schacht Who not
onl& helped‘me a good deal duriﬁg my visits to him in
New York but also helped me during the last stages of
my work by further explaining his viewpoint in reply
to two of m& letters. I have frequently referred to

- his Origins in this study. At several places I have

also benefited from Prof. Schacht's translations of the
original texts. '

o During my stay in Caire (Oectober 1953 - April
1964 A.D.) where I was enrolled at Ma had al-Dirfisit
al--Iz28miyah, I received appreciable ﬁelp and encour-
agement from the learned director of the Maf@ad, Dr.
Muhammad ‘Abd Al18h al-‘hrabi, In Cairo I also had
the uniqué fortune of bénefiting from the.learning of
Shaykh Muhemmad AbQ Zahrah, one of the greatest Muslim
jurists of our time. Shaykh Abd Zahrah generously
permitted me to visit him at his residence once every
Week and spend the evening with him discussing the
problems of my research. Apart from seeking guidance
from Shaykh Ab@i Zahrah, which itself was very valuable,
I also tried to acquaint him with the results of Orient- -
alist research in the field of Islamic:-law. With this

purpose in mind, I translated into Arabic Prof. Schacht's

‘article "Pre-Islamic Background and Early Development of
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Jurisprudence" from Law in the Middle Bast, vol. I, ed.

Mejid Khadduri and Herbert J. Liebesny, (Waghington
D.C., 1955 A.D.), (pp. 28-56). I tried to elicit
Shaykh AbQ Zahrah's opinion on Schacht's approach and
method and also tried to find out his own alfernéte
approach and method. His reaction to Schacht's article
is enshrined in a lengthy rejoinder entitled "Ta'liqlt
‘ald awhém Shakht [gc. Schacht]", which illustrates

fhe gulf that continues %o exis% between the Orientalist
and the Islamic traditions of learning. Iﬁ Cairo I also
received valuable help and guidancg from Mr. Muhammad
‘Abd al-Mut‘4l al-Jabri,., the author of al-Naskh £i el
Sharl'sh Tslfmf ah, and Mr. ‘Abd al-Rapim Fadah of

Majallat al-Aghar in reading early and classical fighi

texts.

In Cairo I also enjoyed courteous assistance from
several libraries. The D&r al-Kutub and the libraries of
the American University of Cairo, of Jémi'at al-Q&hirah,
of the Institute of Dominican Pathers and of al-Azhar
generously allowed me the use of their materials. I am
deeply thankful to all the aboveqméntioned institutions
and scholars, and to my numerous friends in Cairo who
made ny stay pleasant and useful.

The major part of this research Was carried on,

however, in Karachi. During the course of this Work
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this writer received agsistance, co-operation and
encouragement from vaiious sources.. The‘Institute of
Islemic Research (Pakisten) arranged that Mufti Amjad
‘Ali, a learned scholar of Figh on the staff of the .
instituﬁe, help me grasp the subtleties of the most

- difficult book in Figh that I have so far encountered,

Shaybani's al-Jami' al-Kabir, a task which the learned

scholaxr éccompiishéd with competence. The library of
the Institute of Islamic Research, the library of the
Department of Archaeology, Government of Pakistan,
Rib&t al-‘Ultm al-Islémiyah, Majlis-i ‘Timi and the
library of Dér al-‘Ulfm al-'Arabiyah allowed me to

make use of.their ﬁaterials; My good friend Mr. Bashir
Mh@ammad, who has an excellent private collection of
Arabic books, allowed me to borrow several bboks, par- .
ticula&ly mentionable among which are two rare books |

which I kept with me for about two years: K. al-Athir

of Ab@ Y@suf (which was neither available in the book-
stores of Cairo, nor of Baghdad, nor of Karachi, nor of
Bombay), and K. sl-Hujaj. of Shayb&ni (which again, is

extremely rare). The availability of +this last work has
been of great advantage. The Library to which this
thesis owes most, however, and where almost every'single
rage of it was writien, is the promising library of the
State Baﬁk of Pakistan. Had the excellent facilities of
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this library and the enthusiastic .co-0peration of its
staff not been available to me, it would have been
| exceedingly difficult to complete this work in Karachi,

I also have had the privilege of occasionally
discussing matters relating to my thesis with ‘séveral-
scholars: with MawlZnd Muntakhab-u~l-Haqq, Mawlénd
‘Abdu—r-Rashn.d Mu' man:., MawlZnd Abdl al-A'l4 Mawd@dl,
Mawlana Tasn.n, Mawlé.na * Abdu-1-Quddis Hﬁsh:.m:., Mawléni
Muhammad Taq; ‘Usméni, and ny learned father-in-law,
Mawlana Muhammad Nazim Nadvi. My ‘father', Mr. Muhammed
Zefar Amad Anséri kindly went through a few chapters
and suggested a few useful changes. Dr.. Muhammad
Hamidullah was good enough to &o through the first
draft of +the first two chapters of the thesis and
besides jotting down a couple of remarks, also furnished
valuable information about ‘Umar's instructions to Abd _
Mis4 al-Ash'ari. '

- Dr. Zé‘azlur Rahman, my thesis adviser, showed great
patience, consideration and tolerance throughout the
per‘iod- of my contact with him and played no minor role
in keeping my spirits up. The present Director of the
Institute of Islamic Studies, Dr. Charles Adams took
very good care. of ny requiremerits during my research,
besides constantly goading to finish up my research. It
is through his kindness that I was able to mé.ke use of a
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considerable amount of material not available in Karachi,
' of which particulariy mentionable ie the xerox copy of
Tbn Ib&d's letter to 'Abd al-Malik in Barrfdf, K. al-
Jawéhir, To all these gentlemen I em profoundly grateful.

This study was made possible firstly, by the long
study leave granted by the Uhiversity of Karachi and
secondly, by the several grants which enammduﬁhls wrlter
t0 concentrate on hls study and research. But for the
grants made available by the Canada Council," Ottawa, the
Instltute of Islamic Studies and the Asia Foundation
this study would hardly have been possiple. I anm thankfulv
%o all these institutions for the assistance I have
received from them, particularly for the fact that they
enabled me to keep my family together with me in Montreal
and Cairo. Needless to say that the views expressed in .
this work are exclusively mine and have nothing to do with
these institutions.

dmong my friends and colleagues, Mr., Y. Freedman
obtained for me information about the usages of certain
fundamental words in the pre-Isiamic:and early Islamic
foetry.from the Hebrew University, Jerusalem. I am very
grateful to him and have used this information in compil-"
ing appendix II. During +the last days of my WOrk in par-
ticular, my close friend Mr. Mi' ré&j Muhammad un grudgingly

gave so much of his ﬁlme? readlng through the proofs, etec.,
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- that I can hardly ever repay the debt of gratitude that
I owe him, My brother-in-law Mr. ‘A13 Kizim, M.A.,

- helped me a good deal in checking feferences and pre-
paring appendix II, for which I thank him heartily.

Last, but not the least,is the debt of gratitude
I owe to my wife who suffered my bookishness with her
characteristic grace and sweetness, and to the members
of my family who kept my life pleasant and cheerful
throughout.

A few words in the end, about some of the tech-
nical aspects of this thesis. First of all, the writer
has tried to follow the system of transliteration _ |
adopted by the Institute of Islamic Studies, McGill
University. }The table embodying this system, forms
appendix III of this thesis. So far as the Arabic or
Urdu names of persons, books or institutions are con-
cerned, they have been transcribed according to the
above-mentioned system, unless the persons or institu-
tlons concerned had themselves transcribed them differ-
ently. As for the names of places, While the proper
scientific trénscription of Kufa has been adopted in the
title for the sake of accuracy, the popular English .
spellings haveibeen retained consistently for +the sake
of convenience. Secondly, the abbreviations of most of

the works which have been used have been mentioned in the
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notes. With regard to some of them it was found more

~ convenient to mention them in the bibliography. Par-

ticularly noteworthy in this connection are the often-
quoted Treatises of Shafi‘i. We have cited them as
Irs. I, II, etec., in the manner Prof. Schacht has done

in his Origins of Muhammadan Jurlsprudence (p. 338).

Thirdly, reference to Treatises I, II, III, VIII, and IX
has been made according to the number of their para-

graphs as fixed by Prof. Schacht (g.v. ibid., pp. 331-

35).

It seems necessary to point ou. in connection
with the names of important Islamic personalities, that
this writer is habituated to pronouncing with the Prophet
Mu@ammad (and other prophets) the formula which is usually
rendered into English as "peace be on him", and with the
Companions the formula: "God be pleased With them", and
"God have mercy on thém“ in respect of other venerable
personalities. It was extremely difficult, besides being
Jarring, to include all these formulae in the text of the
thesis for they would have sometimes occurred several
times on a page. These formulae may, therefore, be con-
sidered understood.

This writer who, both as a student and as a Muslim,
is committed to search after truth and knowledge feels

inclined to round off this preface by expressing his
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profound consciousness of man's limitations in his'
quest for truth and kmowledge — unless aided by God '—-
by repeating the sentencé with which often'the writings
of classical Muslim scholars are concluded: “What is

true is best known to All&n".

gafar Ishlq Anséri
Karachi, July, 1966. o



' INTRODUCTION

The early centuries of Islém have formed the subject
of several important studies during the last hundred years.
The scope of historical research has gradually expanded to
increasiﬁgly embrace, besides biographical works and poli-~ |
+ical histories, subjects relating to the cultural and
intellectual aspects of early Islém: The history of
islamic law is one of those subjects which have'stimulated}
the curiosity of a- considerable number of scholars during
vthe last hundred years.

The earliest mentionable work in the fleld of early
Islamlc law was that of E. Sachau, gy;;gizggigg_ggggh;ggig
des muhemmedanischen Rechts, (published in 1870 4.D.),%

The next important scholar who stepped into this field was .
Ignaz Goldziher, one of the most erudite and brilliant
scholars in the Orientalist tradition of scholarship. His

Die Zshiriten, (Halle, 1884 A.D.)2 is a competent pioneer-

ing work on the Z&hiri school. No less valuable, however,
~is that portion of the work (pp. 3 £f.) in which Goldziher
. has attempted to give an historical account of how, in the
course of handling legal questions during the early period,
various strands, particularly those of Ra'y and Hadfth,
developed. His.éxplanation of the atfitudes adopted by

1
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ahl gl-Ra’y and ahl al—gaditg_remains to this. day one of the
most illuminating statements on the subject.. Moreover,
Goldziher devoted the second volume of his magnum opus:
Muhammedanische Studien, (first published in 1890 4.D.),3
to a critical study of the traditions from the Prophet;
With regard to them Goldziher arrived at the con‘qlﬁsion,
that they represented various stages in the growth of
Islamic doctrines and it is in this that their utility lay.
He denied, however, the claim that they went as far back

- as they professed to, viz., the time of thé Prophet. The
attributidn of doctiines to the Prophet, Goldzihe; pointed
out, was the stendard means whereby a doctrine attéined‘
its binding character and it was for this reason that the
name of the Prophet was invoked. Goldziher's thesis has
generally been accepted by Western scholars. His "discovery“;‘
to cite Schacht, "became the cormer-stone of all serious ‘
investigation of éarly Muhammadan law and jurisprudence,
even if later authors, while accepting Goldziher's method
in principle, in their natural desire for positi#e results,
wére inclined to minimize it in practice".4 Margoliouth,

. Hurgronje, Lammens, Guillaume, Wénsinck,‘all subscribe to
this view and have tried o apply it in their investiga-

~ tions.?

More recently, Joseph Schacht has applied'Goldziher's

thesis in studying the "origins" of Islamic jurisprudence
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and has carried it perhaps to ifs farthest limit. Goldziher
had at least conceded that there was a possibility of referring
confidently a very small part of the contents of canonical
compilations to the early period from which they professed to
date. © But Schacht has carried Goldziher's skepticism to the
point of deelining +to regognize the authenticity of each and
every legal tradition.” Howevef, Schacht is a scholar of such
vast learning and competence that his Origins, (first published
in 1950 A.D.), has already become a classic. The significance
of the Origing lies in Schacht's rigorous application of
Goldziher's thesis in trying té explain the entire development
of Islamic jurisprudence during its formative phase. No less
significant is the fact that Schacht has further developed
the trends initiated by Margoliouth and has vehemently argued
thaf.the sunnsh of the Prophet is a2 relatively late concept.8 !
This writér disagrees with several of his conclusions, as will
become obvious in the following pages. This does not detract, .
howevér, from the fact that no other work embodies a comparable
ambunt of research, nor ddes,any other work attempt to show the
early development of'151amic jurisprudence on such a widé
canvas.:. | | |

Since the publication of the Origins no significant
work in the field of the early history of Islamic law and

jurisprudence has been Written by any Orientalist scholar. The

latest work yiz. N.J. Coulson, A History of Islamic Law,



(Edinburgh, 1964 A.D.),9 does not meke any significant
contribution to the existing fund of kmowledge about the
history of Islamic law. Nor does that book aim at that.

It addresses itself to a much more modest purpose: "+to show
the present stage of [Western] scholarship"lo in that field
of study. This fact notwithstanding, the worth of the book
seems to lie'in the fact that theiauthor has expressed some
serious doubts‘aﬁout the method that has been pursued by
Western scholars, for instance, Schacht, in their study of
the development of Islamic law. <Coulson is so greétly under
the spell of the Orientalist scholars of estavliished reputa-
'tion, however, that his position betrays an extent of ambi-
valence and confusion.ll The book might be remembered in
future, if it is remembered at all, among the first hesitan%
.expressions of skepticism about some of the presuppositions o
| underlying the method generally adopted by the Orientalist
scholars in their study of Hadith,l?

Among the Muslims, interest in the historical aspect

of Islamic law is even more recent. This does not mean that
'the Muslim scholars of +the past lacked historical conscious—
ne‘ss‘altogether.l3 There is, however, a perceptible differ- .
ence between the attitudes of the scholars of the present
time who are interested in the history of Islamic law és such,
‘and' the Muslim scholars of the past. This lies in the fact

that the latter's interest: in the Islamic legal science was



© 80 absorbing and their curiosity about the historical
aspeét of Islamic law was so feeble that they could have
hardly thought in terms of making it the subject of a

- special study.

During the last fifty years, however, the history
of Islamic law has been the subject of several works pro-
duced'by Muslim scholars. In the Arab countries, the two
piloneering works were: Muhammad al-Khudari, Ta’rikh a1-
| mashri'al-lsiémi,1(Cai;o, first published in 1920 A.D.),t4
and Muhammaa b. al-Hasan al-Hajawi, al-Filr al-S8mt £1

Ta’ rlkh al-Tigh al-Tsl&mf, 4 vols., (Rabat-Fes-Tunis,

1345-9/1926-31 A.D.). By the forties of +the present
century of the Christian era, the history of Islamic iaw
had already become a fairly popular sﬁbject. All Hasan
Abd al-Qadir, a gra&uate from al-Azhar and subsequently
a Ph. D. from the Uhlvers1tJ of Berlln, wrote his Nazarah

‘fmmah £5 Ta’ rikh al-Figh al-Islémf, vol. I, (Cairo, 1361/

1942 A.D.). Both of the two earlier-mentioned works were
merely elaborations of the classical Muslim image about

" the past of the Islamic law. 'Abd al-Q&dir, however, shows
awareness of some of the issués raised by Western scholars,
though he treats them rather cursorily. Subsequently,
several Muslim scholars have produced a: ¢onsiderable nﬁmber

of books. Mu@ammad Yﬁsuf Misd (4. 1963 A.D.) wrote his:

Muh8dardt £3 Te’rfih al-Figh al-Isl&u?, 5 vols., (Cairo,
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195446'A,D.).' Mhéammad Abfl Zehrah wrote a series of books
on ‘the founders of the Islamic-legal schools which throw
valuable light on the problems which were unﬁer discussion
in fheir times, the characterisﬁics of théir legal method-
ology'and their contributions to Islamic law., 4 very
valuable book which was produced by a traditional Muslim
scholar of vast learnlng 1s AL al-Khaflf, Asbib Tkhtilsf
al-Fugahs’ (Calro, 1375/1956 A.D.), which is a very good
illustration of the manner in which a highly educated
Muslim jurist, with the traditional vackground of education,
looks a$ the early centuries of Islamic law, Abmad Amln
(a. 1955 A.D.), who had been educated under the traditional
Islamic system of education, but subsequently acquainted
himself with Western writings, also threw light on some of
the basic issues which are relevant to the history of
Islamic law, Ahmad Amln was not spe01flcally concerned
with the history of Figh as such, and therefore he did not -
treat the subject comprehensively. His remarks on the
relevant problems concernlng this éuestlon form part of
his attempt to present, in broad outlines, the entire
cultural and 1ntellectua1 history of Isl8m.15 Vhat is
strikihg about Amin is the fact that he is more keenly
conscious thah his contemporaryAMuslim scholars of . the
element of grthh and development even in matters such

as Figh, is more keenly aware. of the relationship between
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ideas and the social and material milieux : in which they
‘arise and develop, and tries to use, with considerable
boldness, whatever notions of historical criticism he has
acquired from his study of Western writers. Some of his
views, particularly those relating to Hedfth, however,
drew the fire of some Muslim scholars, as we shall see
later.l6 |

In the Ihdo-Pakistan'sub~continent the first

mentionable work on the subject was Siratu-n-Nu'min by

Shibl: Nu'mant (4. 1916 A.D.). The book is a blography, of
Abf I}anifah (d. 150) along with a study of his juristic
method. .Eveﬁ though the book is now dated, it was a
valuable piece of pioneering work and its standard was
considerably higher than the general standard of histo-
rical scholarship at that time in the sub-continent.

This book had appeared around the turn of the century

after which no other significant work appeared for a
considerably long period §f time. After this interregnum
several books have appeared in guick succession in recent

years. One of these is Pigh-i Isl&m? k& Tﬁrlkhl Pas

Manzar, (TLanhore, 1961 A.D.) by HMuhemmad Faql Amfnf. This

- book, however, does not make any substantial improvement
on the work of Khugari. More recently, two other note-.
worthy works have appeared from Pakistan. One of these is:

Kemal A. Faruki, (sic), Islamic Jurisvrudence, (Karachi,
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1382/1952 A.D,). Its doctrinal section is preceded by a

brief section on the history of Islamic law (pp. 21-3"3:);,
‘whichAis not of much significance except that it shows

some influence of Western researches on the subject. Of

very considerable significance, however, is the work of

Faz;ur'Rahmap, Islamic Methodology in History, (op. cit.).
Rahman does not deal in detail with the development of
Islamic law and jurisprudence; but is centrally concerned
with the growfh of the "Islamic Methodology" over the
entire course of Islamic hiétory.' It is in this context

thafvhe attempts to Study the historical development of

concepts such as Sunnah, Iitih8d and Iim8' and its impact
on the outlook of Muslims. The distinctién of this work
lies in the fact that it takes serious notice of the
questions raised by Western scholars. The author attempts”“
to refute the view taken in recent years by the Orienta-
‘list scholars that the concept of the Sunnah of the
.:Prophet developed at a later period. Inspite of this,
FPazlur Rahman's disagreement with the views generally .
.enteftained by Muslim scholars is éuite significant. For
he holds the opinion that:
| .. .the Sunnah—éontenﬁ left by the Prophet was not
very large in quantity and that it was not something
meant to be. absolutely specific; that the concept :
Sunnah after the time of the Prophet covered validly

not only the Sunnah of the Prophet himself but also
the interpretations of the Prophetic Sunnahi ...
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that the "Sunnah" in this last sense is co-extensive
with the Iim&" of the Community, which is essentially,
an ever-expanding process; and finally...that after
the mass-scale Hadith-movement the organic relation-

ship between thé Sunnah, Ijtih8d and Iimi' was
destroyed.Ll7 ' .

Thus while Fazlur Rahman.rejects.the current view of
the Western scholars that the sunnah of the Prophet is
a relativély late concept, he considers their views to
be correct in regard to the content of the sunnah -~
' for he comsiders the traditions from the Prophet, on
the whele, to be the formulations of a later period.18
These works ofAMuSIim scholars seem to havevbeen
actuated by a variety of motives. Oﬁ the one hand there
has been the purely academic motive of an historian -
the attempt to find and state the truth. Side by side
with this motive, however, there has been the pressure
of the need to reconstruct Islamic gggg. This necessity
has impelled, on the one hand, to take stock of the
foundational principles of Figh which hés led to a prolife-
ration of books on Usfl al-Tigal? On the other hand,
people have tried to go back to the early period of Figh
in order to find the bases on which this reconstruction
could be carried out. This applies to those who have a
modernist orientation, such as Faruki and Rahman; as
‘well as those whose orientation is relatively tradi-

tionalist, such as Misd and Abfl Zahrah.
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The question of authenticity or otherwise of the
traditions from the Prophet has also remained in dis-
cussion aﬁong the Muslims during the last three degadés.
In Egypf, a writer Ism&‘il Adham puﬁlished a brochure in
1356 wherein he argued fhat the canonical compilations
(§;g§§).contained traditions of doubtful authenticity,
including those which were downright fabricated. The
publication of this brochure raised a storm of opp031t10n
and the Azhar demanded its proscrlptlon.2o Another
scholar who was attacked for expressing skeptical views
about the authenticity of the traditions was the Egyptian
scholar, A@mad.Amin.al Ahmad Amin was by no means of the
opinion that the authenticity of all or even of a
majority of the traditiéns‘was doubtful, what to sbeak
of his positively asserting that they were spurious.
His views were, nevertheless, different from those of
the'orthodox scholars, who considered the following of
‘his views to be highly objectionable: (1) that fabrica-
tion of traditions had begun in the life-time of +the
Prophet himself; (2) that the compilation of traditions
had taken place long after the death of the Prophet,
during which period traditions were transmitted by meﬁoryﬂ
which rendered the accuracy of transmission doubtful;
(3) that the traditionists considered all +the Companions
to be absolutely trustworthy [implying, that this was not
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‘ a 1eg1t1mate assumptlon] although the Companlons them-

" selves did not donsider all the Companlons $o be so; (4)
that the trustworthiness of the well~-known Companlon .
and’the transmitter of a large number of traditions from

 the Prophet, 4bd Hurayrah (4. circa 59) was questionable;

(5) that the scholars of the past had focussed their
attention on the cri%icism of isnfd rather than of the
.contenx of the traditions.22 .

More recently Mahm@ld Abd Rayyah has written his
Adwe' ‘eld al-Sunnsh al-Muhemmadfysh,2’ wherein he has

carried these skeptical views even farther than Amfn.
Although the whole of his work was denounced by the
orthodox scholars, those of his remarks in which he had
expressed doubts about the trustworthiness of Abd Hurayreh -
were considered to be particularly blasphemous.24

The attempt to answer these provocative views led
to the appearance of a number of studies. Of these the
best-known is that of the Syrian scholar, Mustafd al-
Sibd*1 (d. 1964 A.D.). In his work (op. cit.) Sib&*'2
tTies to establish the suthority of the gunmeh on the
basis of Quranic arguments; explains the attitude of
various Muslim schools and sects with regard ‘o sunnsah,
proving thereby. that the'authority of the Sunnah had never
been.a disputed issue among the Muslimsj; outlines the

compilation of traditions from the Prophet and'argues
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that their authenticity is beyond doubt. Mbreéver, a
large portion of his book consists of refutation of the
views expressed by Apmad Amin and Abd Rayyah (pp. 273-353)
" and by the Oriemtalists (pp. 364-420) with regard to the
“authentlclty of the traditions from the Prophet. From
'iamong the Orientalists‘he chooses Goldziher as a typicai-
Orientalist scholar. His sources of information about the
‘findings of Gdldzihér,'however, are the summary of
‘Goldziher's views on the question concerned'in.'Ali Hasan

‘Abd al- Q8dir, Nagarsh ‘dmmah (op. cit., PP- 121-25) and

the Arabic translatlon of Gold21her s Vbrlesungen tiber

den Islam, (op. cit), entitled al~.Aq1dah wa, al Sharl ah

£3 al-Islam, (op. cit.). Jmong the numerous poznts

raised by Goldziher which have struck Sib&‘'1 as signifi-
. cant, one is concerning the famous traditiénisﬁ~2uhr§

(d. 124), who was allegedly used by the Umayyads to
fabricafe traditions conducive to their interests. '
Siva'f's main defence of Hadith, to put it suécindtly,
seeﬁs to consist of asserting that alongsidevoral tradi;
' tions; written traditions too had been in exiétence from
quite an early period; that the transmitters as well as
the compilers of traditions were people of trustworthy
moral charaeter} that the application of canons of gggizgr v
criticism had weeded qut spurious traditipns_so-that they

had not been able to £ind their way into the accepted
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corpus of traditions.2)~26

The present study seeks to iorm part, in a way, of
both the Western and Muslim traditions of scholarship.
It seeks to become & part of the academic tradition ofl
_the Western universities not only because it is being -
'presented in a Western language and submitted-to a Western
university, but also because-the questions it attempts to
come into grips with are those which have engaged the minds
of Western scholars. Moreover, this writer has given a
serious consideration to the studies on the subject in
.questioh made by Western scholars, and has dispassionately
tried to profif from them. At the same tlme, it is a part
of the Muslim tradition of learning insofar as this wrlter
‘believes in Islém and shares with his co-rellglonlsts
faith in the revealed character of the fundamentals. on
which Islamic law is based. = | |

An attempt is being made in the following pages to
| portray the development of Islamic Figh &urlng its forma-
tive phase. Instead of attempting to embrace the entire
Muslim world, however, attention has been focussed on
Kufa and the period mainly under study is the second
century of the Hijrah. Now, since legal thought in Kufa
. was not divorced,from the rest of the Muslim world‘ the
discussion quite often exceeds the boundaries of Rufa.

In the same way, since the second century was so vitally
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linked with the first, a consideréble portion of the work
is devoted to explaining the developments of the first
century. This was necessary becausg'the nature of the
development in the second century, in this writer's
opinion, is often seriously misunderstood owing to an
erroneous picture of the developments which took place in
the first century.

The choice of Kufa for the present study 15 not
fortultous. It was dictated by the fact that it was one |
of the earliest centres of Islamic Juristic think1ng.27
,Mbreover, a considerable number of works of that period
is ‘extant so as to form the basis of sound historical
Ainvestigation. The legal theory as well as technical
‘legal thought of the Rufians, as we have shown in this
study, was more advanced than in the other contemporary
centres of Islamic legal thinking viz. Medina, Mecca
and Syria. In fact, Kufa formed, in both respects, an
Aéssential}intermediary stage between "the ancient
schools of law",28 to borrow Schach+t's expression, and .
Shéri‘s.

' Our study of the development of Figh in Kufa is
confined to the mainstream of the Sumni tradition ofl
legal thought. In order to keep this study within
manageable limits, we have excluded from the ‘scope of .

our study the legal thought of the Shi ah, Mu' tazilah
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and the Khawfrij.?9 We have also not touched the

interesting question of the possible influence‘of foreign
legel ideas and institutions on Islamic law, since the
issue it raised was not fundamentally relevant to our
discussion.>° _

The approach to the subject'is historica;: that is,
an attempt is being made to offer an explanaxion of the
phenomenon under study which coheres with the rest of the
hlstorlcally-establn.shed lmowledge. In order that én histo-
rical work be worthwhile, it is essential to approach |
one's subject with a certain amount of skepticism: with the
readlness to re-examine with boldness the conc1u51ons of
other scholars as well as the presuppositions and the
- method which have led them to those conclusions. The.. same
~ applies to the_presuppositions and the method -of the
researcher himself,

Moreover, being essentially a study of the develop-
ment of ideas and concepts, rather than of events, thls
 commitment to the hlstorlcal method makes it all the more
imperative to exercise critical juﬂgment at every step of
the investigation. ZFor, as is well known, ideas and
‘concepts tend to undergo transformations with the passage
of time, and are not the same in their formative stages as
in the subsequent periods. Hence, there is little that
can be "taken for granted" in this kind of study without
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subjecting it to searching critieism. Unless this is
done an historian is likely to_ha#e a distorted and
anachrohistic picture of the past. It is out of our
desire to guard ourselves againsf anachronisms that this
' study draws mainly on the works composed during the second
or the early decades of the third century,‘and it is only
rarely that works composed later than this date have been
used as ev:.dence.31 Needless to say that even in the use
of these worlks, attempt has been made to use them with the
imagination and critical spirit of an historian, rather
than uneritically, according to the method which has been
jeerlngly designated by Collingwood as s01ssanyamd-paste-
method. 32 Furthermore, whenever the WOrks of a later
period have been used, their evldences have been handled
 with extraerdinary care. Our avoidance of the works of
"a later period does not mean that those works are, in our
‘view, necessariiy inautheﬁtic. Our attitude was motivated
merely by our desire t0 remain on the surest possible
ground. In fact, this procedure might well furnish
substantial grounds to enable re5ponsibleljudgment as. to
the extent of accuracy or otherwise of the scattered
statements contained in these later works regarding the
eérlief periodvof Islamic law, This subject is, however,
beyond the scope of the present work.

Tt will be evident from the following pages that
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even though there is an amount of slmllarlty in our
approach and that of Western scholars — historical
~method being common between us — several of our conclu-
sions are substéntially different from theirs. There
seem to be several reasons for this. One of these, and
quite fundamental ih our opinion, is the divergence of
our opinions regarding the earliest period of Iélém, viz.,
the life-time of the Prophet. Modern Western scholarship
. seems to entertain a seriously distorted picture of this
'period. This misinterpretation seems o be the result of
employing a certain method of investigation without criti-
- cally scrutinizing the adequacy of the presuppositions
which underlie this method.33 This has naturally influ-
~enced the account usually'presenxed by Wéstepn scholars of
the development of Islamic jurisprudence and of the Islamic .
Judicial organisaiion. On the whole, the Western scholars
| ‘do not seem to appreciate fully the role of the ProPhet as
a 1aw—g1ver and as the head of the Muslim state. Though the
bas1c concern of the Prophet was splrltual and moral, this
fdld not exclude legal problems from the gurlsdlctlon of the
Prophet's concerns. It rather provided him and his early
~followers with a frame of reference for dealing with these
problems. There areweighty reasonsvto believe not only that
- the Prophet had a concern for legal problems,_but also that
he‘posseésed ‘the insight to comprehend the bearing of "legal"
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questions on the ideals that he was seeking.to implement.
The seriously wrong notion that is entertained ébout“%he
Prophet - and is entertained on pre-suppositions of
questionable validity - ﬁés served as a besis for.the
& priori judgment that the legal traditions from the
Prophet, as embodied in the canonical compilations, are
generally apocryphal.34 This trend of thought has been
reinforced by another conclusion at which some contemporary
Western scholars have arrived, viz., that the foundation
of the Islamic judicial institution (ggg._@') was laid in
the late Umayyad period. This, as we shall see, is wrong.35
This error of judgment too is of considerable importance
becaﬁse it has lent support to the view that the Prophet
was not much concerned with legal and judicial mattefé; and
therefore, that the consideration of legal problems by :
Muslims began much later than what the Muslims generally
imagine. Once both these pre-suppositions are established
as untenable; there remains hardly any % priori basis for
discarding, at ;east fundamentally, the traditioﬁal view
(as implied in the canonicaljcompilations of traditions)?
that the Prophet did express himself on legal problems.

This brings us to the problem of the relationship
between traditions and the Islamic law in its early phase.
' There is no substantial basis, as we shall see, for the

view that the sunnah of the Prophet is a later concept, or
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that there was any'émbiguity or disagreément in the early
.period of Islém as to the binding character of the precepts
and practices,of-the Prbphet. There 'is no difference
‘between the early and latervperiods with regard to the
eoncept, as dlstlngulshed from the phraseology employed
for its expression or the guestiocn of the sources wherefrom '
it ought to be derived. The fact of the matter is that in
the earlier perlod, the Sunnah of the Prophet was as yet.
not a formallzed and technlcally defined concept. The
result was that Sunnah of the Prophet was not equivalent

. 0 well-attested traditions from the Prophet. Practlces,

traditions from Companlons, doctrlnes of speczalzsts, ete.,
all these were freely referred to and were looked upon as
“evidences of the Sunnah of the Prophet. Moreover, during
the second century, traditions from the Prophet had as yef'/
neither been exhaustively compiled (on the scale done
during the third century), nor had‘they been extensively
scrutinized according to objective and formal critefia.

The result was that an alleged tradition from the Prophet
did not elicit as overwhelming a respect as it began to
do from the third century onwards. It is reasons such

as these which inclined the early jurists occasionally to
disregard traditions from the Prophet in favour of other
’evidences of sunnah such as traditions from the Companions,

establiéhed practice, ete.
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The earlier works such as Athér of 4Abdl Ydsuf Ya' qub
b. Toréhin (d. 182)%° and of Muhemmed b. el-Hasan al-
Shaybani (4. 189)37 contain traditions from the Succes-
sors, the Companions, and the Prophet, alongside the doct-
rines of specialists belbnging to a 1ater'period. Quite
often one also comes écross the rather intriguing pheno~
menon that a doctrine of some jurist is recorded without
any mention elther .0f the Companions or of the Prophet
and is mentioned at the same period of time or subse-
quently as a tradition from some Companion and/or from
the Prophet. Some Wéstern scholars have interpreted this
as an 1ncontrovert1ble proof of the back—progectlon of
~doctrines to the ultimate authorities — the Companions
~and the Prophet. We have tried +to examine the adequacy
of this line of argument and have shown it to be based om -
. premises Which are too feeble ﬁo Justify sweeping general-
‘izations such.és the above. This writer has thus tended
to the view that the current views of +the Western scho-
.41ars, that traditions from the Prophet and Companions
exercnsed no influence at all on the formulation of legal
doétrines‘during their formative phase, that these tradi-
tions constitute not’the cause but.the effect of legaiA
doctrines are not supported by convincing evidence. .
The trend of development that is noticeable during

the 'second century is from a non-formal concept of the

~
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Sunnah of the Prophet to the formalization of +that concept,

culmlnatlng in the highly formal doctrine of Shéfl
Traces of thls non-formal stage are evident from the
doctrines of the Syrians and the Medinese who give con-
siderable weight to the informal concept of tpractice!.
The Kufian doctrines also exhibit traces of this less
formal stage of legal theory. The Kufian jurists of the
second century were, however, more advanced than their
conxemporaries'elsewhere insofar as their legal theory
was better developed and relatively more formal. Tradi-
tions from the frOphet and Companions were the main
sources of their doctrines, 'practice' occupying ohly a
secondary position. The same +trend towafds formalization
is evident from the Kufian attitude to Iim&*.

In our view,'islamic law has had, frém the vexry
beginning, a predominantly religious orientation. This.

is evident from the fact that right from the earllest

time. till the period under study (and even later), discus-

sion remained centred around questions- the bulk of which
could have hardly ever arisen but for the prescrlptlons .
contalned in the Qur’én. After the death of the Prophet,

the ever-1ncreasxng problems of life forced the Muslims

to define the rules of their conduct, and there is incont-

rovertible evidence that in this connection they +took the

teachings of the Prophet seriously. At this stage,

C



however; even though‘there did exist a body of laws; a
full-flédged legél science; a self-conscious jurisprudence
obviously:did not exist. This is evident from the fact
that the manner in which legal problems were handled by
specialists during the first cehtumy was.perceptibly dif-
ferent from the manner in which they were handled by later
jurists (say Shaybani). In the first place, during the

- earlier period only elementary cohclusions wvere drawn from'
the authoritative sources, and with the passage of +time,
the scope of the legal questions under consideration .expan-
ded vastly. Secondly, the legal theory as well as method~
-ology was neither well—dgfined nor elaborate; nor was the

attitude to legal problems:of a technically legal character.

This is evident, inter alia, from the increasing superces--
sion of material; by systematic and technical iegal con-
siderations. By the close of the first century; however;

@ class of specialists had appeared in Medina; Kufé, etec.,
and the first historical personality among the Kufian
Jurists whose legal doctrines have authentically come down
to us; is thaet of Ibréhim (4. 95), Ibréhim typifies the
emergence of a.new type.of legal specialists. He was a
speéialist in the strict use of the. term insofar'asvhe was
interested in the entire body of laws, rather ‘than in some
particular laws._ Since the doctrines of Ibrahlm are avail-

able to us in some detail,. we are already on firm historical
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ground in respect of Kufe from the last quafter,of the
first'century.38 |

' During the second century when debates between
representatives of various legal schools increased, legal
- theory was more clearly defined and technical legal thought,
refined. Ail available evidence shéws that the legal theory
- @s well as the technical legal thought of the Kufians was
more advanced than that of the Syrians and the Medinese,
and was closer to that of Shafi‘t. theworthy in this
connection is the fact that conérary to the popular notidn
in Muslim writings,2? the Kufians took traditions from the
?rqphetAand the Companions no less, perhaps even more,
seriously than did their Medinese and Syrian.- contempora-
ries. Thus, the Kufians paved the way for the identifica-
tion of Sunnah, by Shafi‘l, with xvell-attested'tx;aditions
from the Prophét. Althoﬁgh the thian jurists of the second
century had as yet not fully spelle& out that doctrine,
their skepticism with regard +to Fpractice' definitely
Acontributed to that developnent.

On the whole, thé Kufian school occupies an essen- .
tially mid-way‘position, both in respect of legal theory
and techﬁical legal thought, between the Medinese and
Syrian schools on the one hand, and Shafi‘f on the other.
The picture that emerges from this is that the body of

norms designated as Islamic law was the outcome of a
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conscious, religiously-motivated effort to define and

elaborate ethlcal and legal norms for the conduct of .
Muslims. The mass of opinions thus gathered formed the
basis of a legal science which'began to take shape in
Kufa, Medina; Mecca, Syria; etc.; more or less at the

same period of time ~ the last éuarter of the first
century when a group of full-fledged iegal specialists
began to emerge. Out of these several centres of juristic
activity, Kufa proved to be more fertile and juristic
activity there soon outpaced activity in the other
centres. This is proved by the fact that in many impor- .
tant respects the Kufians paved the ground for and antici-
pated Shéfi‘i. [This does not detract from Shafi‘l's

greatness as a tremendous systematiser, and as a very

great 1awyer. It only helps to place him in the propexr

historical setting - not as one who had cut himself
adrift from the general course of development in‘Islamic
jurisprudence; but as one who carried forward and
developed certain emerging trends and moulded all the
various elements of legal theory into a magnificently

coherent and logically consisbent system.



CHAPTER I
THE BEGINNING

The advent of ?rophet Muhammead had'a réyolutionary
impact on the life of the Arabs and set into motion &
series of changes which radically altered their outloolk
as well as their mode oflliving. This statement applies
"as much to legal-aud1c1al, as to other facets of life.
'Even within the life-time of the Prophet a good deal of
change had taken place in the outlook and in thg norms
which guided the lives of.the followers of the Prophet,
as well as in the socio-political and judicial institutions
of their society. As time passed, the process:éf change
introduced by the Prophet gained momentum, leading to the
development of a new structure of laws and a distinet set

of judicial institutions.
I

The ethical-legal concepts and institutions of
the pre-Islamic Arabs were largely conditioned by the
tribal structure of their society and a conservative
outlook‘whioh had'sanctified the ancient customs.t
The ethical-legal norms of their life rested, in the
Arab view, on the customs and usages which had come

25
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down to them from their remote past. Moreover, the poli4
tical aspect bf life in Northern Arabia before Islém was
‘hoted, on the whole, for its lack of a common authority,
the absence of a state in the proper sense of the term.
It was the tribe which was the nucleus of the life of the
‘Arabs and which mainly claimed their allegiance.z. It
- played an important pert in their life so much so that
- without affiliation‘to a tribe, edither by birth or natu-.
ralization, an. individual was not entitled even fo the‘
protection of his life and property. Owing to the non-
existence of the state, disputes could not be referred
+0 any determinate body.of people, for there was no public
institution entrusted with the administration of justice.
Instead, disputes were generally referred to arﬁitrators
(ggggm)3 whb were chosen by.the mutual consent 6f the
disputing parties. In general it was soothsajers (X2hins)
who were chosen for this job owing to the belief of the
Arabg in their super-natural powers to divine secrets.
These arbitrators were different from the judges proper
(98dfs in the later Islamic terminology) in several
respects. ‘First, unlike the judges, they were not public
functionaries, but were chosen by the disputing parties
themselves. Secondly, they could refuse to arbitrate, if
they so desired. Thirdly, there existed no public agency

for the enforecement of their.verdicts.4
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The teaching of the Prophet brought about, first
of all, a radical change in 6utlook. The very basis of
authority underwent a fundamental change. The primary
loyalty was now claimed by Alldh. In concrete terms, it
was the charismatic authority of the Prophet — the vehicle
. of God!s communication. In sociel terms, the mentai‘
horizon of the Prophet's followers extended beyoﬁd the
tribe (without obliterating it altogether) to encompass
‘a new community based on identity of faith. In the realm
of ethico-legal outlook, the'authority of the ways of
the forefathers wasgchallenged.5 Instead, the set of
principles revealed to, and preached by the Prophet were
to guide man's life.6 This did not necessarily lead to
denouncing everything of the ﬁast with a spirit of ven-
‘geance. What it did lead to, however, was that 'ancient
custom' was no longer considered the highest court of
appeal. It might be regarded as valid only if it was
not opposed to the teachings of the Prophet. For.the
essential change brought about by the Prophet lay in
instituting a new authority -; that of revelation. This
authority was clearly postulated to be ultimate and
supreme.7 Thanks to this, the followers of the Prophet
came to possess & new set of norms which subsequently ‘
served as the basis for developing a new structure of

laws,
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Let us turn to the Qur’én — the most trustworthy
nirror of the Pfophet's outlook and teachingB-Q o form
an idea as to the character of these norms and their
bearing on the course of the development of Figh.
_ The essence of the Quranic message to man is to
live righteously, that is, in matters of belief as well
as conduct. The rationale of this message is that man
i§ the creature and vicegerent of God, and hence, the
only appfopriate cdurse for him is the one which recog-
nizes this fact as centrally important. ALl this is
vital;y linked with the eschatological teachings of the
<Qur’§n.n These teachings stress God's reckoning of man's
conduct on the Dey of Judgment, and subsequently, the
enternal bliss or damnation in the after-life. The main
purpose of human activity, therefore, should be fo seek
the pleasure of God, and to pass the reckoning on the Day
of Judgment, Righteous conduct is the means whereby this
goal can be achieved. How does one know, then, what cdnsti-
tutes righteous conduct? The Qufanic answer is: through
the teachings of the messengers sent By God from time to
time, and finally through the .last of the messengers,
Muhammed.? Whet is thus laid down is & body of duties
which one should perform. In this connection three things
are.significant.

(1) The 'body of duties' envisaged in the Qur’é&n
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covers, in a broad fashion, the whole life of man. The
Qur’&n mentions questions of worship as well as those of B
distribution of booty; it deals with the question of -
ritual cleanliness and also lays down the prohibited
degrees of marriage and the shares of inheritance; it
urges people to discharge their duties towards the poor,
the orphan, and the wronged and mentions, almost in thg
same breath, provisions of penal law. All these multi-
farious-qpestions have been mentioned in such a manner
that they do not give the least impression that any of
these is too mundane to concern God and His Apostle.

Thus, the notion that the religious ethic comprises all
these matters has its basis in the Qur’&n itself.
Hence there is every reason to believe that the authority
of the Prophet was considered, from the very beginning,
not only to be religious and politicel, but also legal.lt
A1l available evidence corroborates that in Islém law has
never been détached from religion, neither in the earliest
period, nor subsequently.

(2) Even though the Quranic legislation covers a good
many problems which generally form part of the legal
subject-matter, it does so in its own peculiar fashion.
The Quranic legislation differs from the legal codes in
form as well as in spirit and purpose. The basic motiva-

tion of the Quranic 1egis1ation is religious and moral
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raﬁher fhan 'legal'. The primary aim of fhe Quranié legal
injunctions seems to be to lay down certain sfandards of
conduct. Mbreover, it is conscience which is postulated
primarily, though not exclusively, as the sanction for
compliance with these standards. ‘This is not oniy because |
the appeallof the Qur’&n is directed primarily to the
- conscience of the individual, but also because the
Quranic legislation covers a number of matters which
v_cahnot.possibly be enforced by any external authority.

The ultimate sanction forAthe compliance or infringement
of the norms en%isaged in the Quxr’&n is the reward or
punishment of God. Those who "wrongfully devour the
wealth of the orphans", says the Qur’én, they do but
swallow fire into their bellies and they shéll be exposed
to burning flame",12 As Coulson has aptly remarked:

"While bolitical legislation considers social problems in
férms of the‘effects of an individual's behaviour upon his
neighbour or upon the community as a whole, a religious
lamrlooﬁs'beyond this to the effect that actions may have
on the conscience or soul of the one who performs them".1%
This4moral-religious spirit of the Quranic legislation has,
inter alia, made its scope much wider ‘than that of secular
laws. This characteristic has also determined the form qf
the Quranic legislation. Its forﬁ is not typical, as we

have hinted above, of a code of rights and obligations.



| 3

This is evident even from the fact that no particular |
chapter of the Qur’aZn is devoted to legal subjects alohe.
On the contrary, the provisions of the Quranic legislation
are scattered here and there, interspersed with verses of
purely dogmatic and ethical import. This form further
émphasises the predominantly religious and ethical orien-
tation qf the Quranic legislation. The Quranic norms, as
well as the ideals underlying those norms, however,
served as an.important source énd guiding principle for
the process of legiélation from the earliest period of
Islém. What we are suggesting is that %hé iegal value of
various actions was determined by the consideration
whether they conformed %o the explicitly expressed
principles or the general purposes of Islém or not. For
instance, manumission of sla#es was declared in the
Qur’én to be a meritorious act (xb. 13 and often). This
has served as an important guiding pringiple so that

even transactions which were not quite in order, from a
technical legal point of view, were deemed valid because
of this basic predisposition in favour oi‘-liberty.l4

(3) To this must be added the observation that the
predominantly religious and moral concern of the Prophet
did not preclude his condern with legal problems. .It
rather provided him with a frame of referenge for their

evaluation. This is evident from the Quranic legislation
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wherein we find an admixture of religious-gthical and
legal elements, as we shall see later.

Modern Western scholarship has, on the whole, not
been able to appreciate fully the role of the Prophet
as a law-giver and -as the head of the  young Muslim
community end state. Not realizing this fully, the
Prophet is seen almost exclusively as a religious and
moral reformer and the impression that the writings of
these scholars create is that the Prophet's concern with
legal problems was only peripheral.l5 o
| The Qur’&n is cited as an evidence iﬁ support of
this view about the attitude of the Prophet. It is
argued, for instance, that only a very tiny fraction of
‘the Qur’a&n contains legal injunctionsl6 ¢ out of the
6,236 verses of the Qur’&n approximately 500 verses,17
i.e. less than one twelfth could be considered as having
vlegal import.l8 Goitein has ably shown thevweaknesses_of
this line of argument. Goitehfs argument, to state it
succinétly, is that in order to have a more aécurate |
estimate of the proportion of the legal to the non-legal
contents of the Qur’én, two things ought to be taken
account of: (1) that the legal verses are perceptibly
longer than the non-legal verses; and (2) that the |
non-legal verses are repeated, while the legaliverses,

as a rule, are not. He concludes:
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... In any case, if one condenses its [i.e. the
Quranic] subject-matter to its mere content, under
the five main headings of preaching, polemics,
stories, allusions to the Prophet's life, and
legislation, one will reach the conclusion that
proportionately the Qur’a&n does not contain less
legal material than the Pentateuch, the Torah, 19
which is known in the world literature as "The Law".
On the contréry, a careful study of the Quranic
legal injunctions shows that the broad purposes which the
Prophet sought to serve (and which are scattered through-
out the Qur’én) brought a number of legal questions —
seemingly of no direct relevance to religion — within
the purview of religion.zo There are positive evidences
to show that the Prophet consciously sought to build a
social structure that would be in harmony with, and
conducive to,the realization of his ideals. It was for
this reason that he tried to introduce numerous changes
-in the social and economic structure. Hence, it would
be reasonable to say that he did not take up legal
matters merely on an 2d hoc basis, as several contemporary
scholars tend to think, but in the context of the long
range objectives which he cherished.%t This will become
clear from a question relating to the law of inheritance.
The Qur’sn,22 as we kmow, extended the right of inherit-
ance to the female relatives as well. This quite obvi-

ously reflects,‘on the one hand, the desire for the

uplift of women, the desire +to ensure for them better
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conditions of living. At the same time, if this 1egisla—
tive measure is viewed in the context of the main tasks
which the Prophet sought to achieve, it seems ‘o be part
of the scheme — as Bergstrisser has pointed out — %o
dissolve the society based on common blood and create a
new one based on common faith, with individual family
rather than tribe as the basic unit.23
| Moreovgr, a careful reading of the Constitution
of Medina24 throws light on the Prophet's capacity to
aévise & socio-political structure which might be condu-
cive to the reélization of the objectives. that he had
set befbre himself; This constitﬁtion, in the words of
Goiteln, "betrays a highly legalistic end even formalisbic
mingd — é fact which is not surprising in a son of a
flqurishing-city of merchants".25

. Mbré conclusive on this question,'however, is the
‘evidence of the Qur’sn itself (V. 42-51) which has been
.ve}y competently analysed by Goitein and has“serVed ase

the basis of his conclusion that legal qﬁestions were
deémed by the Prophet, at least ever since the revelation
 of these verses, to bé a part of his religious message.
Evén ﬁrior Yo the revelation of these verses‘(fdr which
Goiteinhas suggested the period cirea 5),25 it is quite
llikely that owing to his capacity as a ruler the

Prophet would have taken interest in legal matters —
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sometinmes, pérhaps,.on his own initiative under the pressure‘
of his impulse for reform, sometimes under the pressure of
queries on legal matters which might have been addressed to
him. Be that as it may, there can be no doubt about the
fact that at least from the time of the revelation of these
verses onwards, he recognized the details of civil law as
inseparable constituents of God's message. Goitein's
‘conclusion, in his own words, is the following:

.+« from that time onward, hukm al-jéhiliyah, the

mode of judgment of the +ifle of Ignorance, had to
- be given up. The decision of legal questions was

now a matter of one's religion, exactly as the

beliefs about God or resurrection or Muhammad's
prophetic mission.?2 '

Goitein later adds:

-..at a certain stage of his prophetical and -
political career in Medina, [the Prophet] suddenly
became aware of the fact that the scriptures
revealed before him contained not only religious
and moral injunctions, but also detailed laws
concerning matters which were religiously
irrelevant. The new knowledge, together with
some difficulties, incurred in practice, created
in him the belief — which was well in line with
his original idea of religion as a constitution
for a body-politic — that he, too, had %o
recognize the details of civil law as inseparable
constituents of God's message. In other words, the
idea of the. Shari‘ah was not the result of post- ..
Quranic developments, but was formulated by
Muhammad himself.28 '

The.characteristic attitude of the Qur’&n and of
the Prophet is evident from the fact'tham on several
questions moral judgment is accompanied in the Qur’én

by statements which have an evidently legal import.
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'Even though these statements are generally not couched in:
technical phraseology, the idea that legal consequences |
follow certaln relevant facts or acts, is found at several
places in the Qur’ &n, especially in respect of penal law
as we shall see shortly.29 If the Quranic legislation is
viewed in the context of the social and political changes
which had-been brought about during the Piophet's life-
time, its 1egal significance becomes even more evident. 30
The followmng examples will illustrate what we have said
above.

The Qur'én condemns morally unjustifiable homicide
as tantamount to the murder of all humen beings (V. 32).
It also admonlsnes people agalnst homicide in these
words: "Do not murder except by virtue of right the soul
that Al18h has mede sacred" (VI. 151). Both these verses
can be considered to be of a purely moral nature. How—
ever, the following verse on the same subject has a clear
legal bearing: “We prescribed unto them: 1l1life for a
1ife" (V.45). In the same memmer, illegitimate sex—
indulgence has been severely denounced (XVII. 32), and
‘has been dubbed as unbecoming of a believer (XXVI. 68).
Al) this is moral admonition. Side by side with that,
however, is the injunction that man and women who commit
fornication should be punished by flogging with hundred
stripes (XXIV. 2). The same may be said with regard
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to ribd (usury). RibA, as distinet from transasctions of
‘sale whichhave been declared by he Qur’sn %o be permis-
sible, has been declared to be prohibited by the Qur’an
(II. 275). The Qur’4n also declares: "Aliéh blights"l
rib& and makes charity fruitful" (II. 276'), which is a
purely moral'stateﬁent. Then there is the a2dmonition
to "fear God and give‘up whatever remained of ribi if
you'are believei's" (II. 278). Howéver, if people. insis-
ted on ribZ inspite of all this, warning was issued to
thém that they should be'prepared for "warfare from
Al1&h and His Messenger", (II. 279), which has an
 obviqus-1egal import. o+

The‘tendéncy to under—estimate the legaler
. quasi~legal character of Quranic legislation (and,
therefore, to misunderstand the Prophet's attitude)
stems partly from a lack of vivid appreciation 6f ‘the
changed soclo-political setting in which the Quranic
legislation was expounded. A good many of the Quranic
provisions are apparently mere statements as to what
are the proper.standards of conduct. But the fact that
a community had come into being which was committed to
apply the teachings of the Prophet, and the fact that
a state, even though its administraﬁive apparatus was
primitive — had been established and its coercive power

could be used to enforce those teachings, confers on
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these provisions an altogeﬁhef different significance.
It is also pertinent to note that during the last decade '
of the Prophet's life, the period durlng which the bulk
of the legal verses was revealed — the pre-Islamic
institution of ta@kim'was replaced by a public-adminis-
fered system of justice.32-

TQ sum up, the changes introduced during the life
of tﬁe Prophet in the outlook and in the ethico-legal
norms were thé following: | . ‘
(1) A new authority was creaﬁed, the authority of‘
~ revelation.

(2) A new set of norms, covering the whole range of
humen 1ife, was expounded. These norms indicate the
wide area of the Prophet's interest and concern, viz.
from matters of ritual cleanliness +to questions'relat--
ing to marriage, divorce, inheritance, economic trans-
actions, penal laws, etc. Some of these norms were
expressed in legal or quasi-legal form. The rest served
as the normative reservior wherefrom legal rules could
be dravn, providing the general frame of reference for
legislation. |

(3) The legal aspect of these norms, although
'generally overshadowed by their moral-religious aspect,
yet it is there. The true picture of the Prophet is,

therefore, not that of a mere moral and religious
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reformer, who had only a nominal interest in legal matters,

~but of a reformer who sought to create the proper institu-
tional framework for the operation of his reforms and,

therefore, also took a positive interest in legal matters.
IX

' We have outlined above the influence of the

~ Prophet's teaching on the development of the ethico-legal
outlook of the first generations of Muslims and have
indicated that it provided a reservior of norms wherefrom
laws could be derived. The possession of a common body
of norms also contributed to the establishment 6f a new
system of justice insofar as it enabled settlement of

. disputes in the light of a common body of norms. Indeed,
such a system of justice had already come into existence
 during the last decade of the frophet's life, for in
Medina the Prophet did not remain merely the spiritual-
religious guide of his followers, but also became +the
head of the body-politic which was composed of his
followers and of the tribes in league with him. Adminis-
tfation of justice became, thereafter, a public concern.
The importance of the arbitrator of the pre-Islamic

type who was chosen freely by the disputing parties was,
therefore, graduelly reduced. His seat and wand céme to

be occupied by a state-functionary — the ¢8df.””
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This development took place much earlier than some
of the modern scholars tend to think.’4 It is not during
the late :Umayyad period but before the Prophet himself
had breathed his last that the office of the judge, in -
its rudimentary form, had come into being and if it did
not altogether supplant the pre-Islamic institution of
arbitration (ta%kfm), it began to operate along with it,
and gradually divesfed the latter of its erstwhile effec-
tiveness. The Quranic.stress on "al-@ukm bi mé anzal
é;;ég",sS implies the recognition of the norms propounded
by the Qur’an, a factor which obviously facilitated the
development of the Islamic judicial institution.> Hore-
over, the fact that the pre-Islamic arbifral justice had
been replaced by a public-administered system of jﬁstice
is conclusively proved by the following Quranic verse:.
.. .And eaﬁ up not your property among yourselves
in venity, nor seek by it to gain the hearing of
the hukkém that ye may kmowingly devour a portion
of the property of others wrongfully.36
It is quite obvious that had there not been‘staie-func-
tionaries, instead of arbitrators of the pre~-Islamic type,
to administer justice at the time of the revelation of
This verse, the whole admonition would have been meaning-
less. This verse clearly pré-suppoées the existence of
an institutional framework in which the pre-Islamic

system of justice had been modified in several ways. First,
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in the changed situation a disputing party, even if it
was in the wrong, could force the other party to refer
the matter to the hukkﬁm 37 Secondly,. the verdlct of
the @ukkém was binding on both the parties so much 80
that on the baéis of that verdict one could "devour a
portion of ‘the property of others" even wrongfully, if
he had been able to obtain a Judlclal verdict in his
favour.

' Tyan, who has produced the most impressive work
on the history of the judicial organisation in Muslim
countries, has arrived at a conclusion on this question
which is altogether different from ours. S

Tyan starts from the premise that the pre-Islamic:

Arabs kmew only the system of "jugtice privée". There
Were no public;y appointed judges to administer justice.
Disputes were referred to the hakem who was an arbitra-
tor, rather than a judge.39 What were the changes that
took place as a result of the Prophet's teéching or his
activity? CTyean makes the following points on that
question: |
(1) When one glances through the work of Muhammad, one
is easily convinced that he did not intend to institute
a new juridical .system, even as he did not introduce a
new system of 1egislation.4o |

(2) In the Qur’é&n, references to questions of justice
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are designated by the pre-Islamic term ta@kim which
expresses the notion of arbitral justice (IV. 65). As
against this, the term gggg’, which was employed in oxrder
to express the Muslim judiciél institution has been
employed in the Qur’én in an altogether different sense:
speaking of God, the Qur’&n refers to Him as the Lord of
the day of judgment: (xiv. 17; X. 93), or as the judge
in respect of controversial doctrines (XXVIIL, 78;

XXXIX. 69; XL. 20), or uses this term with reference to
the ordaining of creation by God (XD. 68), or with
reference to the Prophets of nations who have been.sent
"in order to guide their destinies" (X. 47). 4L

(3) The Qur’'&n (V. 42) shows that the Prophet could
‘refuse to arbitrate even if he was apprpached by the
litigants. The same was the position of pre~Islamic -
lggggg.42 The verses (V..58 and X. 49) are also adduced
éj Tyan to reinforce the impression of the above;mentipned
verse, namely, that the Prophet's jﬁdiCial‘activity was
~of an arbitral nature.

(4) As for the traditions regarding the appointment
of judges by the Prophet (ibid., pp. 69 £f), i.e. ‘411
(a. 40), Mu"&an (d. 18), ‘Umar (d. 23) .and AbO Misd al-
Ash'arf (4. 52), [and thei«eby imply the existence of
gggg’], two arguments have been adduced to disprove their

authenticity. One of them is the 2 priori argument based
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on the presupposition that the Prophet could not have
appointed any judges because he had no idea of instituting
any judicial organisation. The second consists of showing
contradictions in thoseltraditions which state that he did
appoint certain persons as judges implying thereby the
apocryphal nature of all those traditions. To state
‘.briefly, the following is what Tyan says in that regard:
| (1) ‘Al% has been mentioned in one tradition as having

5een sent as a judge. Aécording to‘another tradi-
fion, he was sent to Yemen for the colléctions‘of
revenues. Acording to still another tradition, he .
was sent to Néjran for the collection of alms.43
(ii) Mu‘&dh, according to some sources, was sent to
‘ Yemen as a judge; according to others, to teach
the Qur’én; according to others, in connection
with a military expedition; according to still
angther tradition, he was sent as the governor of
Yemen. There is also disagreement as to the exact
place where Mu'&dh was sent: to Mecca, according
to some, and to Yemen according to othér tradi-
'tions.44
(5) The traditions which show that judges were appointed
by the Pious Caliphs (R4shidfin) are also not authentic.
This too is proved by the contradictions in the traditions

which mention their having made appointment of judges.
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The evidences and arguments in this regard are +the follow-
ing: |

(i) For a long time the pre-Islamic judicial systenm
| continued to function. This is evidenced by the
- choice of the famous poet Akh?al as arbitrator in .
a dispute between the Muslim Bakrites and Christian
Taghlibites. In the same ménner, Achénf mentions
the decision of poetic dispute by means of arbit-
ration.4> Moreover, the famous poet of the
Unayyad times, Jarir, extolled the Quraysh for
being good gakams. Tbn Qubtaybeh also mentions
that“Amr b. al-‘&s expressed his views on the
aifficulties of the job of the halen [implying,
thereby, the conbinuance of the institubtion of
arbitration] .40 |
.(ii) The case of Shuray@ also proves the poiﬁt. The
traditions regarding Shurayh disagree as ta»whg
appointed him: whether ‘Umar or Ziyfd. Moreover,
there is no agreement as.to whether he was ap-
pointed as the judge of Kufa or of Basra. The
claim that he remained judge for sixty-five years
t00 is incredible. He died at the 1ateét in 80
while Kufa was founded between 17 and 19. Tradi-
tions also show Sha‘bi (d. 110) as having served

as judge of Kufa under ‘Abd al-Malik between the
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years 66 and 75 and that he was replaced by
some other 841 rather than by Shurayh.
(iii) AbQ Misd al-Ash'arl (d. 52) is reported to

have been appoiﬁted by ‘Umar as the judge of

Basra and to him is addfeSsed his famous epistle

containing instructions regarding judicial pro-

cedure. Now, the historical fact is altogether

different. According to certain documents, one

can affirm thét Ash'ari was not at all the judi-

cial personage. whiéh the tradition has repre—

sented him to be.47 Ash‘ari distinguished him-

self as a military generél and was appoinie&

by ‘Umar as the governor of Basra, and was trans-

ferfed subsequently to Kufa, etc.48

As for the famous Epistle of ‘Umar, Tyan draws on
the arguments of Margoliouth: +that its first reporters
were J8hiz (d. 255), Tbn Qutaybah (d. 276)and Ton ‘Abd
Rabbih (d&. 327), none of whom belongs to a period earlier
than the latter part of the third century; that it had
not been mentioned in Muwa?ﬁa’of Malik (d. 179), in the
Musnad of Ibn Hanbal (d. 241), in the works of Shafi‘f
(d. 204), etc.4® Do evaluate these arguments would fe-
quire a detailed discussion which would take us somewhat
avay from our main theme. Nevertheless, since the deter-

mination of the time at which Muslim judicial institutions
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originated, and of the extent to which the Prophet made
a break with the pre-Islamic framework of legal-judicial
institutions have a bearing on the development of Islamic
legal doctrines, we shall briefly scrutinize these argu-
ments.

So far as Tyan's view of the judicial life of pre-
Islamic Arabia is concerned,.it seems to be accurate:
that instead of judges (gggig) there were arbitrators
(hokem). This was, ;gzgg'glgg, owing to the absence of a
central political authority. MNoreover, even though certain
parts of Arabia were not alitogether primitive in respect
of their laws, there was no one person or & body of per-
sons whose word had the force of law. This situation
changed with the establishment of the city-state of Medina
with the Prophet -as its head. The charismatic nature of
the personality of the Prophet ensured that his teachings
would have the force of law and his conduct would be re-

gerded as exemplary, and therefore, normative.5o Thus,

the main impediments to the emergence of a full-fledged

state~directed judicial system were removed, What presum—
ably further facilitated this development was that certain
crimes such as the violation of the sanctity of life and

property, illegitimate sex-indulgence, etc., were declared
puniéhable offences and their punishments were specifically

laid down by the Qur’én. That the Prophet would have taken
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it upon himself as a God-imposed duty to punish these
offenders is obvious. This would naturally have been
instrumental in developing a machinery for the enforcement
of these punishments. It is in this context that the
- Quranic verse (II. 88) embodying the admonition against
misappropriating the property of others by approaching
the hukkém, should be read.?l A4s against all whis, the
2 priori conclusion of ‘'yan that the Prophet “did not
intend to institute a new juridical system“szfdoes not
carry muehIWeight. ' |

The sanme canAbe sald in regard to his argument
based on a semantic analysis of the use of the terms gggg'
and gukm®? end their derivatives. The fact that the judi-
cial activity continued. to be referred'to by the ancient
term tégmim, or that the person who administered justice
continued to be called hakam, does not prove Lyan's con-
tention. For, in times when the institutions of a society
are passing through a phase of rapid transformation,
semantic lags aré likely to occur. The mere facf that
" the derivatives of hukm rather than gggé’ remained in use
for some time does not conclusively establish that the pre-
Islamic judicial practice had not been modified. What seems
to have happeﬁed'was that the ancient term and its deri-
vatives continued to pe used with regard to the activity

relating to the settlement of disputes, although the nature
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of this activity had changed — perhaps imperceptibly,

but to a very considerable degree nevertheless} Gradually
it was realized that the older term had become'anecnronistic
insofar as it did not accurately describe the phenomenoﬁ to
which it referred. It was this which rendered that term -
obsolete and led to the employment of a new term. Moreover,
the Quranic use of the term g_g: with reference,.;gﬁgg -
alia, to the audgmexrt nade by the Prophet after he had
been made the ha.kam (zv. 65) — 2 judgment to Whlch the

Muslims were-requlred to submit cheerfully, (loc. cit.) is

also significant. It not only evidences the introduction

of a conceptual innovation, but also of a semantic one.
For, it was perhaps this use of the term éégg’“with'
reference to judicial activity which gave that term its
classical Islamic connotation.

Tyan has also drawn an incorrect inference from
Akhtal s arbitration in an inter~-tridval dlspute, or the

subnmission of poetic dlsputes to arbitration, etc.54 For,

- arbitration does not exclude the existence of a public-

administered system of justice. It seems quite likely that

 side by side with gadd’, tahkim also continued to function

at the period of time in question.55 Moreover, it does not
require much historical imagination to realize that whenever

a new institution is introduced which ultimately supplants

56

the pre-existing one, the process works itself out over
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& period of time rather than overnight. ZEven on this
account the eXistence.of ta@kﬁm in the early period of
Islamic history does not prove that Qggé’ had not come
into being. N _

Furthermoré, the apparent-discrepaﬁcy in fraditions A
regarding the appointment of ‘A1f and'Mufédﬁ, etc. by the
Prophet'is again not a Weightﬁ argumeht.“Tyan refers to
these traditions and points out that one tradition repre-
sents ‘Ali as having been aﬁpointed a judge and another
mentiqnsAhim as having been-charged.with the collection
of revenues. In the same manner, one tradition mentions
Mu‘&dh as having been appointed a judge; and the other as
haﬁing been entrusted with the teaching of the Qur’Aan.
From the apparent discrepancy in these traditions he infers
that all of them are apocryphal.. Such an inference pre-
supposes a clear dsmarcétion of functions, which hardly
fits with the primitive‘administrative structure of the
state during the life of the Prophet, and even the early
Caliphs.37

Discrepancy in the traditions in regard to the
actual places'whereto these persons were sent by the
Prophet: in respect of Mu'&dh to Yemen and Mecca, in
respect of ’Al{,,to Yemen and Najran, appears to Tyan as
an evidence of the spuriousness of these traditions.58

Such an inference is hardly convincing. TFor is it not
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concexvable that a person was deputed once to a certaln
place, and then to another? It is understandable, however;
that a skeptical view of these traditions would lead to the
conclusion that the traditions in regard to tnis very
early period are‘not accurate and have to be examined
with extraordinary care. What is d@ifficult to appreciate
is'the conclusion on.tnat ground that at this period of
time @g’ itself did not altogether exist. |

The appoinfment by the Pious Caliphs of judges
such as Shurayn and Abfl Misd ‘al-Ash‘arf has also been
denied by Tyan. In regard to both;.the line_of argument
- is not substantially different from the one just mentioned.
The tradltlons which claim that Shurayh remained the judge
of Kufa for 65 years indeed appear to be exaggerated. 59
Nevertheless, the evidence that Shurayh remained the judge
of Xufa for a léng long time is too overwhelming to be
reasonably doubted.

In regard to Ash'ari; part of Iyan's argument pre-
supposes not only a cleer funetional demarcation in govern-
 mental administration; but also the established convenbion
| that a person would stick all hisllife to the same career.®©
This underlies his denial of the view thet Ash'arf was a
Judge on the ground of hls governors ip of Baqra and Kufa, 61
4s we have argued above,. this hardly fits with the actual

picture of the primitive administration in early Islém,
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In such circumstances it is very difficult to imagine
that if a person had once been made a judge; he would not
be appointed a governor at any later period of his lﬁfe
merely because of his once having been appointed a judge;
or that a governor would never be asked to look after the
administration of jusﬁice'along'Wi%h”discharging.hié
duties as a governqr.sz '

The famous Epistle of 'Umar addressed to Ash'ari,
has also been rejected by Tyaﬁ aslapocrypha163 and this
fact has been adduced by him in order to reinforce the
view that Ash'ari had not been appointed a judge at all
and that the office of the judge did ‘not exlst at that
time. The earliest reference to this eplstle that thls

writer has come across is in X. al-Kharéq of Abld Ydsuf,

whereln he mentions merely y&la sentence of the eplstle,
viz., the one in which Umar admonishes Ash ari to treat
the disputing parties equally.64 The next author who
mentions these instructions of 'Umar; contrary to the
view of Margoliouth and Tyan; ié Shgybéni“GS Apart from
the fact, howeve:; that the arguments adduced 4o prove the
apocryphal character 'of the epistle are not overwhelmingly
persuasive, they do not prove the contention that Ash'art
had not been appointed = Judge, not to speak of estabiish-

ing the non-existence of the institution of gadd’. On

the contrary, the mention of these instructions as early
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as in the works of Ma'mar®® and Abfl Yasuf shows at least
that even in the earl& part of_the secénd century, fhat
is about three quarters of a century after his death,
Ash‘ari was already known as a Judge, a fact which lends
supbort to, even_if it does not conclusively prove the
contention that Ash'ari had served in the capacity of a
Jjudge. o | _

Even this brief scrutiny would show that thercon-
clusion at which Tyan has arrived is hardly rooted in
solid historical facts. This negative argument of ours,
combined with our positive evidences and argumenvs, makes
. @ strong case in favour of the traditional Muslim view of
the origin of +the Muslim judicial'institution — the view
that the Prophet's activity marked a very perceptible
break Wifh the pfe-ISlamic judicial tradition, and that
the foundation of the new judicial institution was laid

during the Prophet's own life-time.
III

With this background, let us make a preliminary
connaissance of the controversial question of the contri-
bution of the Prophet to Islamic Figh. Was his contribu-
tion confined merely to exbounding the ethical-legal norms
which are embodied in the GQur’&n or did the Prophet, by

his precept and practice, provide the basis for further
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elaboration of these norms? Moreover, did %he dmmediate
followers of the ?réphet a%tempt to understand the Quranic
norms With reference to the precepts and practices of the
Prophet through whom they had recelved them; or did they.
do so without any refe;ence to them, regarding them as not
possessed of any binding authority?.

The classical'Muslim image of Islamic legal
doctrines has been that they were based, theoretically
as well as historically, on the Qur’én; the sunnah; iims"
and é;x§§.67 The view of several contenporary Western |
scholars on the other hand, is éuite dii‘fe:cent.~ They
consider; for,instance; that the sumnah of the Prophet
itself is a relatively late concept.68 In other words;
the earliest generations of the Muslims did not conscious-
ly subscribe to the view that the precepts and éractices
of the Prophet had & binding authority as such.

The fact; on the contrary, is that the impact of
. the Prophet on his followers was as extraordinary as was
his personality. This will become éuite evident if we
. 'look at his personality in theicontext of the Arabia of
the Prophet's time. His struggle had proved to be a
turning-point in the history of the Arabs. It had not
only revolutionized their life but had also made them,
within a decade after the death of the Prophef, a world

power. Would a relatively primitive people, who had
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witnessed.their inspirea leader's astounding success; have
conceived of him in the cold terms conceived by these
present-day scholars? Would it have occurred o them that
the Quranic utterances of the Prophet aloné were binding
on them? Would it have been possible for them to disting-
uish between the Quranic and non-Quranic utterances of the
Prophet so sharply as to consider the former authoritative
and the latter not so; in fact, was it even possidble for |
them to Look at the Qur’én as divorced from the total
activity of the Prophet? To assume that they could have
done so merely shows poverty of historical imagination
and ignorance of human psyohology.69

The other major & vriori argument against the
authenticity of traditidns from the Prophet is that their
contents evince an attitude of mind which is different
from that of the ?rophet.7o The doctrines embodied in the
works of @adith; it is contended; often represent a stage
of legal development which is inconceivable in regard to
the period to which the Prophet belonged. ‘

Were this argument to be accepted as sound it should
also constitute a strong & priori argument against the
revelation of the Qur’én to; or through, the Prophet.. The
finesse of the metaphyéical doofrines of the Qur’én, its
high degree of moral sensitivity, its inimitable literary

style, all these can hardly be conceived with regard to an
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unlettered son of Arabia that the Prophet was. As for the

Prophet's attitude of mind, we have already seen that even'
thoughbit was not that of a technical jurist;‘his interest
in legal énes%ions cannot be doubted.’l That is obvious
even from the Quranic verses, say, relating %o inheritance,
family law, etc. Indeed, the Quranic legislation; even
thdugh its éuantity might not be very 1arge, is neverthe-
less a good reflection of botha the éttitu&e and the acumen
of the Prophet. ‘ =~
In the same way, it would not be‘correct to deny

& priori those traditions from the Prophet which imply
.édnditions and problems which could not have arisen in an
altogether primitive society. For what seems to underlie
this line of thinking is a false hypothesis —-»that the
'socio-econdmic conditions in which the Prophet had lived
were altogether primitive. The Prophet's birthfplace,
Mecca; was one of the main centres of trade in Arsbia
which had trading relations with foreign lands such as
South Arabia; Byzantine Syria and Egypt and Sassanian
Iraé. In the early period of his life, the Prophet had
himself been a merchant who had even travelled abroad

for trade. The extensive use of commercial technical
térms in the Qur’&n also shows awareness of problems
relating to trade and commerce which obviously pre-

supposés a sedentary and a somewhat economically advanced
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society. The last decade of the life of the Prophet was
spent in Medina and it is during this period of his life
that the bulk of legal injunctions was revealed. Medina
. wWas an agricultural town and'had_a colony of Jews; and
the people of this city were familiar with sevefal forms
of agricultural contracts. If we keep in mind this back-
ground of the wvaried experiences of the Prophet; his
awareness of, and interest in, legal éuestions is not
 surprising. For, as in respect of other things; the
customary laws operating in these two cities were; to
say-the 1east, "more highly developed than those of the
Bedoqins“.72

.Besides this, there is another significant fact
in.regard to the traditions attributed to the Prophet.
An overwhelming majority of them is addressed o problems
-Which either pre-suppose or seem %o have been raised by
the Quranic legislation.’? This legislation usually
consists of broad and general statements of principle.
These statements are of such a nature fhat any attempt to
put them into practice. will necessarily reéuire their
elaboration and the determination of their precise legai
significance. This is true even in respect of rituals —

saléh, zakéh, savm, hajj, etc. Rules in regard to them

are mentioned in the Qur’ an 1n such general terms that

unless they are elaborated, they cannot be put into
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practice. There is reference, for instance, to §§;§Q, but
without precise fixation of time; its fbrm; and its length.
The same is the case in regard to gggég; the tariff of
which has not been laid down in the Qur’'dn. Questions as
to the fixed time of gg;ég; the number of rak‘ahs; and
rates of zak8h payments on different items wefe bound to
arise even during the life of the Prophet. The éame can
be said, more-or less, with regard Yo the legal matters,
u51ng the term in 1ts narrow sense, such as family laws,

- laws of 1nher1tance, laws of contract; . etc. Questions
pertaining to these were bound to be referred to the
Prophet as long as he was alive because of the belief in
his being the recipient of revelation from God and because
of his being the head of the Muslim state. Moreover,
beople confronted with such éuestions would have often;.
though not necessarily always, gone around induiring
whether the Prophet had said or done anything that was
relevant 1o the éuestions concerned. Hence the 2 priori
Judgments which exclude the possibility that the Prophet
had expressed his views on legal matters or that he had
done anythiﬁg which might have been considered by his
immediate followers to be of legal relevance, seems to

be an unreasonable hypothesis. Oﬁ the contrary, it seems
natﬁral that these problems should have been referred to
the Prophet and that he would have been inclined to
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express his views on them in his dual capaclty as a prophet
and a stateanan. As for the actual practices of the Prophet,
what could have been more natural for people than, say, to
find out how the Prophet had prayed'and to derive guidance
in their own praying therefrom?. The same applies to his
conduct with people; say; in warfare; ete.

What this establishes is fhe probability that the
Prophet did express his views, broadly speaking;,on the
subjects discussed in the ?adith collections. It might be
argued,‘however; that even if this view is regardeq as
_correct and it is conceded that the Prophet's utterances

and actions did have a bearing on fighi questlons, there

is 11tt1e possibility that the reports sbout the precepts
and practlces of the Prophet which have reached us would
be accurate. What is more likely is that true reports of
them would have been mingled with, and thus overlaid by,
spurious traditions; as a result of the need for 'back-
projection' of doctrines. The fact that collection of 4
traditions toock place; in the main, during the second and
the third centuries, seems to give this line of argument
an appearance of plausibility.74 '

Contrary, however; to the qonclusions’of some
contemporary schdlars, historical evidence indicates that
the interest in the collection of data regarding the

Prophet began at a very early date.?® The collection of



maghézi traditions, according to Horovitz, began in the
generation of Tabi'ﬁn.76 The reason is Qpite plain. The
impact of the Propﬁet_on his. followers was so great that
they talked about him a great deal and were inclined +o
take steés for the preservation of the memory of his achieve-
ments; especially of his military expeditions. This secems
to have been in continuation of the ayyfm +tradition of
pre-Islamic Arabia.l! |

| But that was not all. There are evidences which
show that collection and trensmission of traditions dealing
with dogmatic and legal éuestions also began éuite early._
One of the earliest extant documents in this commection
is +the Sai}ifah of Hemném b. Munabbih (d. 101); the pupil
of the noted Companion, AbQ Hurayrah. This_§a@ifah saw
the light of the day a few years ago owing to the efforts
of Muhammad Hamidullah (sic.). There can be little doubt
as to the auuhentlcltj of this Sahlfah as Hamidullah has
shown.78 This, along W1th other references in the extant
works of theearly period, makes it quite evident that tradi-
tions had begun to be collected at a fairly early period;
and had even begun to be bresexrved in the fofm of written
works, even though it is understandable that the circula-
tion of such works was cons1derably limited. 79

In fact there are ev1aences which show that even

1snéd the system of citing the chain of the transmitters
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of a.tradition, was already in use (though not, of course,
consistently) during the sixties or seventies of the
first century which points to a very early origin of the
transmission of traditibns. Joseph Horovitz has arrived
at more or less the same conclusion.80 A more recently
dlscovered testimony is provided by the letter written
by the Umayyad Caliph ‘Abd al-Malik b. Marwan (65-86).

In his letter to Hasan al-Basrd (d. 110), ‘Abd al-Malik
asked him in regard to his doctrine of gggég whether
it was supported by "any riwfyah from any of the
Companions of +the Apéstle of All&h or is it your own
ra'y or is it something the verification of which is
known in the‘Qur’én".sl It is evident that this state-
menf pre-supposes the custom of asking people to authen-
ticate the traditions which they cited by mentioning the
transmitters of those traditions.82

The wview that traditions as a whole are apocryphal,
has also been argued by means of a comparison of the

contents of the early works of Figh-Athfr. Evidences

are cited showing that a number of doctrines were mentionéd
in the beginning as the doctrines of some fugah&’ of a
comparatively late period, and were ascribed subsequently
to Successors, then to Companions, and ultimately to the
Prophet. The attribution of doctrines to these different

authorities shows that the use of the Prophet's name was

.
7
L
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merely a part of the endeavour to baek—pfoject the doctrines
of one's schdol in éuest for the support of increasingly
higher authorities from the past. Moreover; there is the
phenomenon of the appearance of new traditions with fhe
bassage of time. A certain tradition; for instance; is
not found at all in the earlier works; but appears in
some later work as a tradition from the Prophet (or from
some Companion). The only reasonable inference that can
be drawn from this is that the tradition concerned was
forged during the intervening period.S83

‘ Now, so far as historical method goes, it would be-
accepted by all that if thé later works contain much more
factual information 2bout a vast event than the earlier
works, the statements found in the later works should be
looked et with initial distrust. In regard o Siran
literature; for instance; we notice that the later works
embody & good many more traditions regarding the miracles
of the Prophet than the earlier works. The only sensible
deduction would be .to look at these anecdotes with an
'amount of distrust and scrutinize them carefuliy. Does
this also apply to the period of time and the subject
under discussion?

In our view there are several factors which raise
serious doubts as to the validity of applying this method,

specially applying it mechanically. These factors are
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the followings: .
(1) The Arabs were, in general; not a literate people
and writing was introduced among them not very long before
the advent of the Prophet.84 In pre-Islamic.Mecca; there
were said to be no more than fifteen or‘twenty persons who
knew how to read and write}85 in Medina; the number of
persons who could write was said to be léss than a dozen .86
Islénm uhdoubtedly contributed to the spread of literacy.
Nevertheless, it would be an unjustified assumption in
respect of a society wherein the tradition of reading and
writing had just begun to take roots that the work of an
author on a subject would ineclude the svm-total of the
knowledge available on that sﬁbject at that period of
time.87 No matter how shérp the memory of the Arabs
might have.been; there could have been no guarantee that
a person who h@d come to know a certain tradition would
‘not forget or confuse its content; or its tranSmitting
authorities; or that he would necessarily include it in
his work.
(2) Then; the attribution of a tradition sﬁndltaﬁeously
to some Successor; to a Companion, and to the Prophet
does not necessarily prove its spuriousness. It is under—
standable; for example; that if a layman of Kufa was faced
with a 1ega1 problem, he would have gone to some well-known
scholar, let us say, Ibré&him Nakha'i (d. circa 95) wa,
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quite possibly the question he would have put to Ibréhim
would not necessarily have been whether anything on that
subject had been reported from the Prophet, or whether
there was any Quranic verse in regafd to the problem
concerned. Many & layman would have been interested in
inquiring what the righ$ doctrine on that question was,
not the source of it. It is quite likely that his qués—
tion would have been put in some such form: "I married
my bondswoman and then I.set her free. Some people
have told me that she is no longer my wife.. Is it true?"
To this kind of question, Ibr&him's reply would not
have necessarily included a mention of the arguments —
some Quranic verse or ‘tradition from the Prophet or from
some Companion, etc. It is likely that quite often he
would have stated his own doctrine without mentioning
the source of it. His reply, therefore, would. either
have been that the woman stood divorced or that by |
virtue of her having obtained freedom, she had acquired
the right to decide whether to continue as his wife or
not. Anyone who would have reported this opinion would
- have reported it as the doctrine of Ibréhim which does
not necessarily prove that Ibrahim had no authoritative
tradition to.support his doctrine. The same applies
to the judgments issued by the judges in connection

with the dispensation of justice.
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(3) If the early works are read carefully and compared
with one another, there are numerous exampics Which will
show that a gggig-tréditionist knew a certain tradition
from a Companions or the Prophet, but did not mention it;
or that he mentioned it at one place but not atvthe other
blace, Por instance, in his Athfr Shaybani does not
mention several of the traditions which had found a place
in the.gigég of his predecessor, Abd Ydsuf. In the same
way, the Muwatta’ of Shayblni does not mention quite a
few traditions found in the Muwatta’' of Ma1ik,%8 even
though MAlik was a predecessor of Shaybéni. Does this
fact warrant the conclusion that the traditions found in
Avfl Ydsuf's works or in +the Muwatta’ of MAlik, but not
found in the works of Shaybini, were not lmown to the
latter, or that they did not exist at all upto the time .
of Shayb&ni? At times even those marfl® traditions which
Support, for‘instance, the Iragian doctfine are not found
in Muw. Sh. though they are found in Muw. MAlilk,89
- Would it be valid %o infer in such cases that the tra-.
ditions in question did not exist upto the +ime of .
Shayodni? What we are dri#ing at is that there are
several considerations which show that a mechanical ap-
plication of the ¢ silentio argument, such as in the
Origins of Schacht, is unjustified.90

(4) The difficulties of communication in an age such
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as the first and second century of hijrah between the

various centres of Islamic culture — Medxna Kufa, Syria

and Bgypt should be kept fully in view before making any

categorical judgments on the issue. The above-mentloned
method could perhaps be cons1dered valid to a limitegd
extent in respect of matters which are faced practically
by the mass of Muslims and henoe; knowledge about them
can be assumed to be widely diffused. 4s for those matters
which do not concern evexry Muslim; but only a -specialized
group 6f_people, e.g. the validity of various forms of
business transactions, questions regarding the distribufion
of 1nher1tance, ete., these are dlrectly the concern of
those who are bus1nessmen, or of the specialists in E_gg,
or of 3udges.91 In respect of matters of the latter
category it would be bold indeed on one's part to 1nfer
from the lack of mention of 2 certain tradlulon, say, in
the extant works of Abf Ydsuf snd its existence in the
works of Shaybén:'f; that no tradition on that éuestion had
ever existed upto the time of Abll Y@suf. It would be still
bolder to make a positive statement that the tradition
concerned had been put into cireculation in the intervening
reriod between the composition of the works of Abd Yﬁsufl
and those of Shaybani.o? -

What we are driving at is not that traditions were

not forged, or that legal doctrines were not back-projected.
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For these ére well-known facts. What we are suggesting is
that the Speration of these processes does not exclude the
; possibility that Quite a nuaber of traditions do genuinely
go back to the Prophet. Hence; the conclusion of Schacht,
for instance, that not even a single legal tradition from
the Prophet is genuine,93 appears to be grossly exaggerated.
The position of this‘writer on the issue seems 1o approxi-
mate the following statement of Coulson: |

«..the Qur’8n itsel:s posed problems which must have
been of immediate concern to the Muslim community and
with which the Prophet himself, in his role of supreme
political and legal authority in Medina, must have
been forced to deal. When, therefore, the thesis of
Schacht is systematically developed to the extent of
holding that "the evidence of legal traditions carries
us back to about the year A,H, 100 [sc.A.D. 719] only"
and when the authenticity of practically every alleged
ruling of the Prophet is denied, a void is assumed, or
rather created in the picture of the development of
law in early Muslim society. ZFrom a practical stand-—
point and taking the attendant historical circumstances
into account, the notion of such a vacuwm is difficult
to accept....it is suggested |[i.e. by the author] <that
the substance of many Traditions, particularly those
which deal with the obvious day~-to-day problems arising
from the Quranic laws, may well represent at least an
approximation to a decision of the Prophet which had
been preserved initially by general oral Tradition.
If this practical premise is accepted then it is a
reasonable principle of historical enquiry that an
a@lleged ruling of the Prophet should be tentatively

- accepted as such unless some reason can be adduced as

- to why it should be regarded as fictitious.9%4



CHAPTER II
THE EARLY PHASE: FIQH BEFORE ABU maniram

One of +the main burdens of the Prophet's teaching,
as we have noted; was to estabiish the authority of reve-
lation.l ZEvidences regarding the time immediately after
the demise of the Prophet show that this task had,beeﬁ
successfully accomplished during his life-time. These
evidences corroborate, on historical grounds, our & priori
inference that the authority of the teachings of the
Prophet had become well-established.? In fact, it can be
proved that not only was the authority of the Prophet
acknowledged in principle, dbut éven his specific rulings
were adduced with a view to supporting legal-doctrines in
the earliest period of Islém.”

The attitude adopted in respect of the problems
which arose on the very morrow of the Prophet's demise
support this contention. One of these was the question
regarding the inheritance of the estate of the Prophet.
The ruling which prevailed on that Question was that of
AbQ Balor. He based his ruling on a sﬁatemént of the
Prophet the substance of which is that the material
estates of the prophets should be treated as charity,
rather than be distributed among their legal heirs.4

@ ' | 67
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A skeptic might be inclined to doubt the veracity of Abd
Bakr's aftribution of this ruling to the Prophet. There
~seems no reason to doubt, however; the fact that Abd Békr
did give this ruling and that he based it on & saying of
the Prophet.? In the first place; the ruling of AbQ Bakr
was at variance with the customary law of the pre-Islamic
Arabs as well as the Quranic injunctions regarding inhe-
-riténce. Under such circumstances, it is hardly conceiv-
able that it could have prevailed on his own authority
. alone. Reference to & higher authority was, therefore,
& circumstantial necessity. Secondly, even though the
Shi‘i'authorities in general express unhappiness at Abd
Bakr's ruling, they do not deny the fact that Abl Bakr
gave this ruling and that he did so on the basis of an
alleéed statement of the Prophet. In fact; the criticism
of Abdl Balwr by the Shi‘ah is one of those testimonies
which reinforce other evidences which authenticate the
event.§ This is besides the fact that traditionists as
well as historians consider; almost ﬁnanimously, the
tradition concerned to be authentic.’
The same may be said about a few other duestions
which .arose around the same period of time. Particularly
| mentionable among them are AbQ Bakr's decision to wage
war against those who had'refused to pay zalkfh and to

despatch the army of Usflmah despite manacing circumstances
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around Medina. He decided in favour of this policy on the
ground that nothing else was proper to do in view of +the

‘ well-lmown intention of the Prophet to despatch the army.8
I

It is evident, therefore, that even.in this early
period "the teachings of the Prophet“; by which we mean
the Qufanic as well as extra-Quranic teachings of the
Frophet; including the precedents of his life?‘were
deemeq to be normative. Beyond this, however; the picture
is'not very clear. There is very little by way of written
works composed during that period which is extant. More-
over; information concerning the doctrines of the indivi-
dual aqthorities of that period is far too meagre and
fragmentary to give an adeéuate pictﬁre of their charac-
teristic attitudes. Nevertheless; thanks to the extant
works of +the second century, we can at least perceive; in
a broad manner; the main stages of development through
which Islamic law passed during the first century and
how its doctrines were elaborafed. |

The evolution of pdsitive legal doctrines as well
as legal theory in Islém is; in part, the result of the
endeavour — both theoretical and practical — to apply

Nthe teachings of the Prophet". The desire to live
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according to the will of All4h necessitated acéuiring
kmowledge as to what the "will of AllZh" is. Anyone who
has studied the early historquf Islém cannot fail to be
impressed by the religious fervour that Islém had created —
the fervour to know and fulfil the will of All8h. It is
this very fervour which is evident from the rainst aking
efforts for the "collection" of the Qur’én and the presence
of a considerable number of "feciters"; at a very early
period of Islam.10 Another manifestation of this fervour
was the early interest in the bilography of the Prophe't,ll
and in the collectlon and transm1ss1on of traditions from
him,+2 Indeed, it appears that quite early a group of
pious religious scholars had begun to appear. These
people met in mosiues and discussed religious éuestions,
and their discussions covered theological éuestions such
as that of Q§g§2;13 as well as éuestions relating to the
practical duties of a Muslim. It is the attempt o define
and elaborate doctrines in regard to the latter from the
religious‘point of view which gave rise to a body of legal
doctrines which served as the basis of Islamic law.

There was another powerful factor which contributed

Vo the development of Figh. This was the establishment of

“the judiciary'dﬁring the last decade of the Prophet's

1ife.l4 While the former motive stimulated the search

for defining the norms of conduct, the latter motive
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forced the cohsideration of more or less the same gquestions
from & legal and Juristic point of view.15 1In short; a
combination of these two motives made the early Muslims
face a large number of duestions which had not been
covered; at least explicitly, in the fragmentary pieces
of information that the early Muslims possessed.l6 One
of the concerns of the early Muslims was to establish the
nexus of relevance between the Questions which were cons-
tantly arising in the fast-developing Islamic soclety and
the "teachings of the Prophet". The following examples
will illustrate this:

Ritual Cleanliness

Menstruation according %o the Qur’én is a period
of illness and ritual unoleanlinessl7 and hence the
Islamic doctrine that a woman may neither pray nor have
sexual intercourse during her menstrual cycle. The same
is the case with regard to the period of post-natal
bleeding (nifds). Aside from regular menstruation;
Islamic law also takes note of irregular menstruation
(istih&dah) i.e. continuation of menstrual cycle for a
period longer than normael. The doctrine with regard to
isﬁihé@gg is fhét if Bleeding continues beyond a certain
number of days; the woman‘does not remain unclean for

purpose of the ritual prayer.l8
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Systematic reasoning (though without ezpliéit

reference o hayd and istihfdah) led to the formulation

of the”doctrine that the period after the normal period of
.post-natal bleeding is not to be treated as a ritually
uﬁclean period and a women may pray during this period,
though_éhe has,tb perform ablution for every prayer [owing
to bleeding].1?
In case the post-natal bleeding period (niffs) of

a woman is mnot regular, it was inferred that the normal
nifés period should be determined according to the niféls

period of the women of her tribe.zo

Ritual Praver

If onéﬁés greeted while one is praying, should

one respond to the greeting or not? This problem seenms
to have been settled rather early.zl It is pre-supposed
in the éuestion: "Should one respond to greeting during
the sermon of the Friday prayeré" It is understandable
that it should have taken some time to realize that the
prayer and Friday sermon, both being rituals, had so much
in common that the injuanction in regard to the former .
shpuld be regarded as applicable to the latter as we11.22
Both Ibréhim and Ibn Musayyib (d. 93) considered this
duestion, and while the former found no harm in returning

the greeting, the latter found it objéctipnable on the
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ground that Friday sermon amounted (bi menzilah) fo ritual

prayer, an opinion which AbQ Henifah and Shaybﬁni accepted 23

Marriage

The Qur’én lays down the norm that a person may not
remain in matrimonial bond with a woman and'her.sister at
the same time.%% This was the given in the light of which
non-given situations had to be faced. The éuestion vhich
arose éuite early, may be even as early as in the time of
the Companions (wnderstendably so owing to the existence4
of a large number of slave-girls), was whether one could
exercise the right of sexual intercourse with two of his
slave~girls who happened t0 be sisters? Since the
parallel between the two cases was éuite obvious, the
prohibitory injunction with regard to. the one was judgedA
to be applicable to the other.2?

This also gave rise to another question? what 1s
the legal effect of violating the prohibition of cohabiting
with two sisters? Does this automatically lead to the
amulment of marriage?26 |

Purther corollaries of the éuestion Wéfei What is
the legal effect of kissing one's mother-in-~law with sexual
desire??T and of looking [with sexual desire] at the genital
pars of a woman's body [i.e. does it meke marriage with

that woman impermissible for his son?].28
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Divorce

The procedure of divorce has been laid down in the
Qur’&n at some 1¢ngth.29 It was settled (iuite early that
triplg divorce — and the standard procedure for which
was to pronounce one divorce after each menstrual éycle —
- led to irrevocable repudiation of marriage. From this
arose the duestionﬁ What is the legal effect of a triple
divorce if it is pronounced in one session.’0

A corollary of the docﬁrine on divorce was to
consider the legal effect of some of the customary
expressions for the repudlatlon of marriage instead of -
the categorlcal j_lgg, such as the exnress1on "thou art
Qggém unto me", or "spend thy waiting herlod" etc., ot
Vhat was the legal effect of a slave-girl's bearing a
child for hié/master? Is it permissible o sell or
donate such & slave-girl (umm waled)?32 Then, what is
the status of her children?>”

If one sells one's slaverwife; does this sale

amounts to repudiation of narriage?+
Penal TLaw

The question of deliberate assassination of a slave

by his master} does it fall under the general Quranic rule

?35

of gisis In the beginning the answer was in the
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affirmative, a doctrine which has come down from Ibr&him.
Later the problem was secen in a different light. A
systematic consideration showed that +the slave was merely
~ the property of the master. The master; therefore; could
merely be penalized by beating, rather than be executed;
the underlying reason of which'presumably wés the opinion
that a person's destruction of his own property did not
constitute homicide.>® |

Accusation of illegitimate sexual intercourse
between a male and a female, provided it is unsupported by
the reéuisite number of witnesses, is a penal offence for
which the Qur’an has laid down a specific penalty (Qur’é4n
XXIV, 4). If false imputation of ziné makes a person.liable
to punishment, Qhaﬁ is the legal consequence of false accu-
sation of sodomy? In other words, does the latter offence
also render a person llable to the punishment laid down for
 the former?3 7 |

Examples such as these are myriad. Our citations
above are only for the purpose of giving a cross-section
of the kinds of_éuestions that were posed during the first
century of Isl&m. It is clear that these quéstions pre-
supposed the general acceptance of certain norms. It was
by facing_éuestions such as the ones mentioned above in
the light of those_norms that positive doctrines were formu-

lated and the elaboration of Islamic law ook place.
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Whatever evidences are available confirm the conti-
nuance of two characteristic features of the Muslim attitude
" to legal matters during this period. In a broad fashion;
the scope of the "legal éuestions“ which were discussed
was circumscribed by the legal provisions‘of the Qur’én.
Secondly, all kinas of éuestions were looked at from the
feligious point of view insofar as they were judged in the

light of the accepted religious norms.38

IT

The examples we have cited above generally show an =
attempt to formulate norms relevant to the situationé which
had not been dlrectly covered in +the teachings of the
Prophet. The next step, and indeed very close to this;
was ‘the rise of a new‘kind of éuestiqns, viz., the purely
legal and judicial ones. We have seen that the Quranic
norms — even the legal ones — have an ethico-religious

form.3? Tt is for this reason that the bulk of the
Quranic vefses seens Lo be directed to creating in man
the attitude of willing compliance with the directives
of God and the Prophet. But a more nundane Question that
was bound to arise was: What would be the conseéuende if

someone violated these directives? In the Qur’én, this

questlon has been squarely faced at a few places and

clear, explicit rules have been laid down.40 It is true,
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nevertheless, that in a majority of cases purely iegal
Judgments about human acts are lacking. The actual admin-
isfration of justice, however, necessitated the confront-
ation of these problems from a legal point of view. The
following examples will illustrate how the early Muslim

- mind wés wrestling with the problem of deriving rules from
a body of primarily ethico-religious norms.

The Qur’én lays down that if a berson divorces his
wife, he should part with her after having given her some
kind of gift (mut'ah). This gift has been declared by the
Qur’an to be a riéht of the divorced woman against "“the
pious."4l Vhat is obvious from this Quranic verse is thé
dgty imposed‘by:God on & person in case he divorées‘his
wife. 3But what should be the decision of a judge if +o
him is referred the case of a person who had deviated from
that norm? One of the rulings was that since the Quranic
appeal was directed to the conscience of the individual,
it was not judicially enforceable. Shurayh, for instance,
is said to have remarked that it was incumbent upon a
person if he is pious, but he.did not force the divorcing
‘person to do s0.42 This was also the ruling of én'early
judge of Egypt.43 On the other hand, the decision of an~
other judge was that the offender be forced to pay some
gift to the divorced wife and in fact he is reported to have

decreed that a certain amount should be deducted from his
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stipend.44

Then there was the problem as o whether the testi-
mony -of those who have been convicted of major offences
such as those punished for imputing uachastity Without
the réqﬁired number of Witnesses, or for drinking or theft
;should‘be accepted by the judge if they had repented and
had feforhed their conduct. Do repentance and reform have
any mundane legal significance, or are their effects
'totally other-worldly? In other words, is such a persqn s

testlmony acceptable in a court of law or not?42
III

The task was not.an easy one. Besides the diffi-
culties inherent in deriving legal precepts directly from
ethico-religious norms, there were seversl others. One
of these was that the character of the Quranic injﬁnctions
was such that often they lent themselves %o several inter—
pretations. This difficulty was accentuated by the fact
that the severél verses of Qur’fn seemed to contain mu-
tually contradictory provisions. It was accentuated still
further by the fact that it is not to the Qur’é&n alone
that fiohf problems were referred.4® 4 few examples would
suffice to show the difficulties with which the early
Muslims were wrestling: |

The Qur’an lays down a period of waiting for
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divorced women, as well as for widows before they may
conclude a fresh Qontract of marriage. The following
Quranic vérses are relevant in thié connec-tion:
(i) Women who are divorced shell wait; keeping
' themselves apart, three [ﬁonihly] courses
(11, 228). | |
(ii) Such of you as die and leave behind them wives;
they [the wives] shell wait, keeping themselves
apart, four months and ten days (1zI. 234).
 (iii) And for those with child, their period shall be
till they bring forth their burden (LXV. 4).
Since the view that one verse could abrogate
the other was held from +the very beginning,47 there was
considerable disagreement regarding a pregnant woman's
period of waiting based on the consideration as to which
of the verses was applicable to the  question under
consideration, or which of these verses abrogated the
others. In the light of the above consideration; decision
nad to be made whether this period comes to an end with
the delivery of the child, even if it.comes to an end
before the appointed period of four months and ten days,
or necessarily extends to that period (in case of widows)
or the specified pexriod of three menstrual cycles as
prescribed in the case of divbrced women.48

False imputation of zinf, as we have noted, is
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a2 punishable offenca.48a One of the legal effects of con-
viction in this crimé is to lose the right of testimony.
The Quranic verse on this question is the following:

- . .And those who accuse honourable women but

bring not four witnesses, scourge them [with]

eighty stripes and never [afterwards] accept

their testimony. They indeed are evil-doers.

Save those who afterward repent and act aright,

[For such] 1o! Allah is Forgiving, Merciful., 49
The ambiguity in this verse is whether repentance and
making amends restore +the right of testimony, or is their
effect confined to the next world? This remained one of
the disputed issues among the early jurists.o0

The pre-Islamic Arabs knew several forms of marriage,

one of which was mut'ah — marriage for a fixed period of

time. In the earliest period of Islém, it had not been

'prohibited and there are attributions of variant readings

of the Qur’&n in favour of mut‘sh +o Ibn Mas‘td, Ubayy,
and Ibn ‘Abbls.ot Mut'ah was; ﬁevertheless; held as pro-
hibited; a development which took place fairly early.
Among other grounds there was the argument that it hag
been repealed by the Quranic verses on.g;kég, ‘iddah and
nirfth.2°

4 further source of difficulty was lack of agree-
ment as to which'of the traditions should be accepted and
which should_be rejected. During the fiﬁst century, the

science of tradition was at a very elementary stage of its



evolution. Traditions had ds yet not beeh scrutinized
according tp‘the criteria of ﬁadith—criticism;'for ithese
criteria were as yet not devéloped Ve have seen ‘that
-isn8d had begun to be employed some time around the middle
of the first cenxury.53 "Being of recent origin, during
the first century it was not employed very cqnsistently.54
‘The result of all this was that the generally accepted
-doctrine of one's school or those practices of the com-

- munity which enjoyed general'approval, occupied a rela-
tively more important position than they did subse@uently.
Furthermcrv, even though the Qur'én and the Sunnah of the
Prophet were considered authorltatlve, the methodology -
_accqrdlng to which legal doctrines could be formulated
from these sources héd as yet not been elaborated. In
formulating legal doctrines,Atherefore, the fundamental
sources were used in a manner perceptibly different from
. the mamner they.were used in the subseéuent period.55
More than any elaborate methodology (which, in faét, vas
developed later) the early Muslims were guided by good
‘common sense and ethical.and practical considerations.
Practice; formal traditions from #he Prophet and the Com-
panions, Consensus; etc.;_all‘these were referred to as
arguments; but without the rigid discipline that followed
~ the precise definition of_%egal theory and methodology

during the second century.56
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iv

The +two main channels through which positive legal
doctrines were formulated during the first century were
___1;57 and.g_r_ Futys consisted of replies to queriea
from men who had a reputation for piety and religious
knowledge. This was an informal institution and repreQ
sented the resgponse o a reiigious need 6f the Muslin
society — the need for the definition and elaboration of
its religious e'bhic.58 These queriés covered dogmatic,
rltualistlc, ethical, as well as purely legal questiouns.
As for the judgments of the ggglg, whose function was to
settle disputes and enrforce the law, they were generally
confined to legal éuestions in the narrow sense of the
term. . It is thé dicta of the pious scholars and judgments
of the judges of the early period which constituted the
first outlines of Islamic law. .

The main inﬁerest of both these groups lay in con-
sidering specific legal éuestions, éuestions as they arose,
rather than the totality of the éueétions which were %o
constitute the body of Islamic legal doctrines. In their
judgments‘they were guilded by}ethical and practical consi-
deratiqns; pa