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The legal content and bearing of the Prophet's teaching are 

undeniable. 

This is corroborated by the establishment of judiciary during 

his life-time. 

Prophetie sunnah was normative from the beginning. 

Islamic legal doctrines were mainly the result of endeavour 

to apply Prophetie teachings. 

Trend towards formalism and systematisation followed the emergence 

of fugahâ' circa 100. In Kufa IbrâhtIn typifies this. 

During the seeoûà century sunnah of the Prophet retained its 

importance. Besides traditions from the Prophet its embodiments were 

traditiou& 'from Companions, and 'practiee'. Inter-sehool polemies led 

to increasing formalism, culminating in Shâfi't's theory Which equated 

sunnah with Prophetie traditions. Kufian doctrines normally rested on 

traditions from the Prophet and Companions rather than 'praetice'. 

Kufians represent the trend which led to Shâfi't's legal theory. 

The theory of "back-projection" of traditions is untenable. 

In respect both of legal theory and technical legal thought, 

Kufians stood mid-way between aneient schools and Shâfi't. 
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P~FME 

This study is the result of about two and a hal! 

years of sustained research (Ootober 1963 to March 1966 

A.D.) in which there was hardly any distraction except 

this writer's teaching job (from May 1965 A.D. onwards). 

œhe expenditure of such a considerable amount oftime is 

understandable in view of the vastness and the highly 

involved nature of the subject. For in order to arrive 

at one's own judgment on,the questions which this work 

attempts to investigate , -- even if that might have 

meant in the end the confirmation of some established 

opinion -- a great deal of careful reading and reflec

tion was required. This was especial1y so for a person 

who had not gone through the traditional, systematic 

education of Figh and thus had to devote a good deal 

of time filling up gaps in his know1edge of Figh, Hadith, 
• 

etc. While it would be preposterous on this writer's 

part to consider his conclusions to be the revelations 

of absolute truth, it 1s hoped they are correct in their 

broad essentials and deserve serious consideration of 

the scholars of the history of Islamic 1aw. This does 

not detract from the fact that in such a complicated 

subject as the present one, occasional lapses can hardly 
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be avoided. 

It seems e'ssentiaJ. to express my gratitude to 

all those who stimulated my interest in this field of 

study and assisted me in one way or the other în adding 

to my knoWledge of the subject or in the completion of 

this work. The 1'irst name that comes to my mind 1s 

that of ~rof. W.C. Smith, the former Director of the 

Institute of Islamic Studies, McGill University. It 

occurred to him severaJ. years ago that Figh, which 

répresented an important aspect 01' Islamic thought, 

called for serious research and, înitially to my great 

consternation, he thought that l was the man for the 

job. In fact but for his 'ini:~ia~ encouragement this 

wri ter would have hardly been inclined to undertake 

research in this subject. 

Several courses at McGill University prov.ed to 

be of considerable help in preparing this writer 1'0& 

this task. Prof. Niyazi Berkes' seminar made this 

writer familiar with the sociological and historical 

aspects 01' Islamic law. Prof. Muhammad Rash1d1' s . 
course, which cOllsisted 01' reading Shawkâ.nÏ's Irshâd 

al-FuhÛl, helped a good deaJ. in developing an under-, ' 

standing 01' the structure 01' Islamic legal theory. 

Prof. T. liutsu'a co·~se helped prepare this writer to 

look at development 01' ide as through ita semantic 

1 
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evidence. :Prof. Smi th • s seminar on œheo1ogy enab1ed 

this writer to study an aspect of Is1amic thought with 
. 

which he wastheretofore only nominally conversant. 

Mawlâna Sa·:td .Ahmad .Ak:barâbâdt, (who was at McGU1 . . . . 

during the academic year 1962-63 A.D.), helped him to 

develop.some competence in Arabic 1iterature and poetry. 

Moreover, in order to. deepen this writer's knoWledge of 

Figh and in order to understand better the approach of 

modern Western scholars ta the subject, the Institute 

arranged once-a~onth visit to Columbia University, 

New York. During these visits this writer spent greater 

part of day with the most erudite Western scho1ar in 

the fi01d of Figh. Prof. Schacht. Hardly could ~thing 

have been more instructive. Thanks to these meetings 

with Prof. Schacht, this writer was able to deve10p a 

vivid understanding of the approach. of the Western 

scholars to Is1.em.ic Figh, particular1.y to i ts historicaJ. 

aspects. 

œhrough the courses taken at the History Depart

ment of McGill and under the able professors such as 

Bayley, Fieldhouse, Reid, Zagorin and 11·.1a,denovic, l 

became more keenly aware of the implications of apply

ing the historical method to a given historical problem, 

apart from my developing better acquaintance with the 

grander problems which face a historian -- the philoso-



phical aspect ,of history. 

vii 

To all the,se teachers l am 

deeply gratefUl, particularly to Prof. Schacht who not 

only helped me a good deaJ. during myvisi ts to him in 

New York but aJ.so helped me during the last stages of 

my work by further explaining his vieWpoint in reply 

to two of my letters. l have frequently referred to 

his Origins in this study. At several places l have 

also benefited from Prof. Schacht's translations of the 

original. texts. 

During my stay in Cairo (Octcber 1963 - April 

1964 ,A<'))~) where l was enrolled at Ma ' had al-Dirâsât 

aJ..':Iz::"âmiyah, l received appreciable help and encour

agement from the learned director of the Ma'~ad, Dro 

Muhammad • Abd Âll§h al- 1 .Arabi. In Cairo l also had . . 
the unique fortune of benefiting from the learning of . 

Shaykh Mu:t.:ammad Abû Zahrah, one of ,the greatest Muslim 

jurists of our time. Shaykh Abû Zahrah generously 

permitted me to visit him at his residence once every 

week and spend the evening with him discussing the 

problems of my research. Apart from seeking guidance 

from Shaykh Abû Zahrah, which i tself was very valuable, 

l also tried to acquaint him wi th the resul ts of Orient-· 

alist research in the field of Islamic ', law. Wi th this 

purpose in mind, l translated into Arabie Prof. Schacht's 

'article "Pre-Islamic Background and Early Development of 
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,Jurisprudence" from Law in the Middle East, vol~ I~ ede 

Majid Khadduri and Herbert J. Liebesny, (Washington 

D.O.,.1955 A.D.), (pp. 28-56). l tried to e1icit 

Shaylth A~-a Zahrah' s opinion on Schacht' s approach and 

method and also tried to find out his own al ternate 

approach and method. His reaction to Schacht's article 

is ensb.?-"ined in a lengthy rejoinder entitled "Ta'liqât 

'al:! awh&l Shakht [.§.Q.. Schacht] ", which illustrates 

the gulf that continues to exist between the Orientalist 

and the Islamic traditions of learning. In Oairo l also 

received valuable help and guidance from Mr. Muhammad 
, . 

" , 

'Abd al-Mut' âJ. al-Jabr1,'", the author of al-Naskh fi al-

Shari' ah Islâm:Lyah, and Mr. 'Abd al-RaJ;Lim W~ah of 

Maj allat al-Azhar in reading early and cl~ssical figh! 

texts. 

In Oairo l also enjoyed courteous assistance from 

several 1ibraries. The Dâr al-Kutub and the libraries of 

the American University of Oairo, of Jâmi'at al-Qâhirah, 

of the Insti tute of Dominican Fathers and of ,aJ...-A.zha:z: 

generously allowed me the use of their materials. l am /' 

deeply thankful to all the above-mentioned institutions 

and scholars, and to my numerous friends in Oairo who 

made my stay pleasant and useful. 

The major part of this research Was carried on, 

however, in Karachi. During the course of this work 
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this writer received assist~lce, co-operation and 

encouragement from various sources. The Institute of 

Islamic Research (Pakistan) arranged that Muftt Amj ad 

'Al1, alearned scholar of Figh on the staff of the 

Institute, help me grasp the subtleties of the most 

difficul t book in Figh that l have so far enco'Wltered, 

Shaybân:t" s aJ.-Jâmi' al-Kabir, a task which the, learned 

scholar accomplished With competence. The library of 

the Institute of Islamic Re se arch , the librarY, of the 

Department of Archaeology, Government of Pakistan, 

Ribât al-' Ulilm aJ.-Isl âmiyah , I1ajlis-i 'nmi and the 
• . . 

library of Dâ:L~ aJ.- 'UJ:Ûlll aJ.-' kab1yah allowed me to .. 
make use of their materials. MY good friend Mr. Bashir 

Muhammad, who has an excellent private collection of 
• 

Arabic books, allowed me to borrow several books, par

ticu:;Larly mentionable among which are two rare books 

wh'ich l kept \'li th me for about two years: K.' al-Âthâr 

of Abü Yüsuf (Which was neither available in the book

store s of Cairo, nor of Baghdad, nor of Karachi, nor of 

Bombay), and K. al-l!ujaj : of Shaybâni (which again, is 

extremely rare). The availabili ty of this last work has 

been of great advantage. The Library to which this 

thesis owes most, however, and where aJ.most every single 

page of it was written, is the promising library of the 

State Bank of Pakistan. Had the excellent facilities of 

, 
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this library and the enthusiastic co-operation of its 

staff not been available to me, it would have been 

exoeedingly difficult to complete this work in Karachi. 

l also have had the privilege of occasionally 

discussing matters relating to my thesis with several 

scholars: wi th Mawlânâ Muntakhab-u-l-l!aqq, Mawlânâ. 

'Abdu-r-Rashid Nu 'mâni, Ma,nânâ. · Abû al-A'lâ Mawdl1di, 
. . ' 

Mawlânâ. ~âsin, Mawlânâ 'Abdu-l-Quddûs Hâshimi, 11awJ.dnâ 

Mul:ammad Taq~ 'Usmâni, andmy learned father-in-law, 

Mawlânâ Muhammad Nâzim Nadvi. My father, Mr. Muhammad. .. . . 
Zafm- Allmad Ansâri kinêUy went through a few chapters . . . 
and suggested a few useful changes. Dr. Muhammad 

Hamidullah was good enough to go through the first 

draft of the tirst two chapt ers of the the sis and 

besides jotting down a couple o~ remarks, also furnished 

vaJ.uable information about 'Umar' s . instructions to Abd 

I>illsa al-Ash' ari • 

Dr. Fazlur Rahman, my the sis adviser, showed great 

patience, consideration and tolerance throughout the 

period of my contact With him and played no minor role 

in keeping my spirits up. The present Director of the 

Institute of Islamic Studies, Dr. Charles Adams took 

very good care .ot my requirements during my research, 

besides constantly goading ta finish up my research. It 

is through his kindness that l was able to malte use of a 

/ 
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considerable amount of material not available in .Karachi, 
of which particularly mentionable is the xerox copy o~ 
Ibn IbM' s letter to 'Abd aJ.-Malik in Barrâdi, K. al-• 
Jawâhir. To aJ.l these gentlemen l am. profoundly grateful. 

œhis study was made ~ossible firstly, by the long 
study leave granted by the University of Karachi and 
secondly, by the severaJ. · grants which enab1ed this . wri ter 
to concentrate on his study and research. . But for the 
grants madeavailable by the Canada Council, . Ottawa, the 
Institute of Islam.ic Studies and the Asia Foundation 
this study would hardJ.y have been possible. l am thankful 
to allthese institutions for the assistance l have 
received from them, particularly for the fact that they 
enabled me to keep my family together withme in Montreal 
and Cairo. Needless to _say that the views expressed in 
this work are exclusively mine and have nothing to do with 
these institutions. 

llmong my friends and colleagues, Mr. Y. Fr..eedman 
obtained for me information about the usages of certain 
fundamentaJ. words in the pre-Islamic and early Islamic 
poetry from the Hebrew University, Jerusalem. l am very 
grateful to him and have used this information in compil-' 
ing appendix II. During the last days of my work in par
ticular, my close friend 1'1r. Mi.'râj 1lfu1:tammacJ. ungrudgingly 
gave so much of his time~ reading through the proofs, etc., 
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that ~ can hardly ever repay the debt of gratitude that 

l owe him. 
--

My brother-in-law Mr. 'Ali Kâ~im, M.A., 

helped me a good deal in checking references and pre

paring appendix II, for which l thank him heartily. 

Last, but not the least, is t~ debt of gratitude 

l owe to my wife who suffered my bookishness with her 

characteristic grace and sweetness, and to the members 

of my family who kept my life pleasant and cheerfuJ. 

throughout. 

A few words in the end, about some of the tech

nical as~ects of this thesis. First of all, the writer 

has tried to follow the system of transliteration 

adopted by the Instituteof Islamic Studies, McGill 

University. The table embodying this system, forms 

appendix III of this thesis. So far as the Arabic or 

Urdu names of persons, books or institutions are con

cerned, they have been "transcribed accord.ing to the 

above-mentioned system, unless the persons or institu-. 

tions concerned had themselves transcribed them differ

ently~ As for the names of places, while the proper 

scientific transcription of Kufa has been adopted in the 

title for the sake of accuracy, the popular English 

spellings have'~een retained consistently for the sake 

of convenience. Secondly, the abbreviations of most of 

the worka which have been used have been mentioned in the 
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notes. With regard to some of them it was found more 
convenient to mention them in the bib1iography. Par
ticular1y noteworthy in this connection are the often
quoted Treatises of Shâfi·:1:. Vie have ci ted them as 
~. l, II, etc., in the manner Prof. Schacht has done 
in his Origins of Muhammadan ~urisprudence (p. 338). 
Thirdly, reference to Treatises l, II, III, VIII, and IX 
has been made according to the number of their para~ 
graphs as fixed by Prof. Schacht (.s,~. ~., pp. 331-
·35) • 

It' seems 'necessary to point OL', II in connection 
with the names of important Islamic personaJ.ities, that 
this wri ter is habi tuated to pronounc:ing Wi th the Prophet 
Muhammad (and other prophets) the fOI'mula which is usualJ.;v • 
rendered into Eng1ish as "peace be on him", and with the 
Companions the formula: "God be pleafiled wi th them", and 
"God have mercy on them" in respect ()f other venerable 
personaJ.ities. It was extreme1y d~fficult, besides being 
jarring, to include a11 these for.mulae in the text of the 
the sis for they would have somet~aes occurred severaJ. 
times on a page. These formulae may, there~ore, be con
sidered understood. 

This writer who, both as a student and as a Musl~ 
is commi tted to search after t:ruth and knowledge fee1s 
inclined to round off this preface by expressing his 
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pro~ound consciousness o~ man's limitations in his 

quest ~ortruth and knoWl.edge - unless aided by God ._ . 

by repeating the sentence with which o~ten the writings 

o~ classical Muslim scholars are concluded: "What is 

true is be st known to .AJ.lâh". 

Karachi, July, 1966. 

/ 



. INTRODUCTION 

The early centuries of Islâm. have formed the subject 

of several important studies during the last hundred years. 

The scope of historical research has gradually expanded to 

increasingly embrace, besides biographical works and poli

tical histories, subjects relating to the cultural and 

intellectual aspects oi' early lsl&!.,; The history of 

Islamic law is one oi' those subjects ''1hich have stimulated 

the curiosity of a'considerable number of scholars during 

the last hundred years. 

The earliest mentionable work in the field of early 

Islamic law was that of E. Sachau, ZÜr aJ.testen Geschichte 

des muhaimnedanischen Rechts, (published in 1870 A.D.) !.l 

The next important scholar who stepped into this field was . 

Ignaz Goldziher, one of the most erudite and brilliant 

scholars . in the Orientalist tradition of scholarShip. His 

Die Zâhiriten, (Halle, 1884 A.D.)2 is a competent pioneer-• 

ing work on the ~âh.ir~ school •. No 1ess valuable, however, 

is that portion of the work (pp. 3 ff.) in which Goldziher 

has attempted to give an historical account of how, in the 

course of handling legal questions during the ear1y period, 

various strands, particularly those of Ra'y and Hadith, 
' . . . 

developed. His exp1anation oi' the attitudes adopted by 

1 · 
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ab' aJ.-Ra' Y and ahl a.l-Had~th remains to this day one of the . . 

most illuminatirig statements on the subject • . Moreover, 

'Goldziher devoted the second volume of his magnum opus: 

Muhammedanische Studien, (first published in 1890 A.D.),~ 

to a critical study of the traditions from the Prophet. 

With regard to them Goldziher arrived at the conclusion . 

that they ' represented various stages in the growth of 

Islamic doctrines andit is in this that their utility laye 

He denied, however, the claim that they went as far back 

as they professed to, ~., the time of the Prophet. The 

attribution of doctrines to the Prophet, Goldziher pointed 

out, was the standard means whereby a doctrine attained 

its binding character and it was for this reason that the 

name of the Prophet was invoked. Goldziher's thesis has 

generally been accepted by Western scholars. His udiscoveryU, 

to cite Schacht, nbecame the corner-stone of all serious 

inve stigation of early !fuhammadan law and jurisprudence, 

even if later authors, while accepting Goldziher's method 

in principle, in their na~~al desire for positive results, 

were inclined to minim:lze i t in practice". 4 MargolJ.outh, 

. Hurgronje, Lammens, Guillaume, \'lensinck, all subscribe to 

this view and have tried to apply it in their investiga

tions. 5 

More recently, Joseph Schacht has applied Goldziher's 

thesis in studying the "origins" of Islamic jurisprudence 

/ 
/ 
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and has carried it perhaps to its ~arthest limite Goldziher 

had at least conceded that there was a possibility o~ re~erring 

confidently a very small part of the contents of canonical 

compil:3,tions to the early period from which they professed to 

date. 6 But Schacht has carried Goldziher's skepticism to the 

point o~ declining to recognize the authenticity o~ each and .. 
every legal tradition.7 However, Schacht is a scholar of such 

vast learning and competence that' his Origins, (first published 

in 1950 A.D.), has already become a classic. The significance 

of the Origins lies in Schacht's rigorous application of 

Goldziher's thesis in trying to explain the entire development 

of Islamic jurisprudence during its formative phase. No less 

significant is the fact that Schacht has fUrther developed 

the trends initiated by Margoliouth and has vehemently argued 

that the ~unnah of the :Prophet is a relatively ~ate concept. 8 

This writer disagrees with several of his conclusions, as will 

become obvious in the follm'ling pages. This does not detract, 

however, ~rom the fact that no other work embodies a comparable 

amount of research, nor does,any other work attempt to show the 

early development of Islamic jurisprudence on such a wide 

canvas~: . 

Since the publication of the Origins no significant 

work in the field of the early histor,y of Islamic law and 

jurisprudence has been written by any Orientalist scholar. The 

,latest wor~~. N.J. Coulson, A History of Islamic Law, 



(Edinburgh, 1964 A.D.),9 does not make any significant 

contribution to the existing fund' of know1edge about the 

history of Is1amic 1aw. Nor does that book aim at that. 

4 

It addresses itse1f to a much more modest purpose: .11 to show 

the present stage of [''lestern] scho1arshipll~O in th~t fie~d 

of study. This fact notwithstanding, the worth of the book 

seems to lie in the fact that the author has expressed some 

serious doubts about the method.that has been pursued by 

W'esternscho1ars, for instance, Schacht, in their study of 

the deve1.opment o:r Is1amic ~aw .Cou1son is so great1y under 

the spe11 of the Orienta1ist scho~ars of established reputa

tion, however, that his position betrays an extent of ambi

va~ence and cont:usion.11 The book might be remembered in 

future, if it is remembered at aIl, among the first hesitant 

expressions of skepticism about some of the presuppositions 

underlying the method generally adopted by the Orientalist 

scho~ars in their study of:ijad.îtb..12 

Among the Muslims:; interest in the historical aspect 

of Islamic law is even more recent~ This does not mean that 

the Muslim. scho1ars of the past ~acked historical conscious

ness altogether.~3 There is, however, a perceptible differ

ence between the attitudes of the scholars of the present 

time who are interested in the history of Islamic law as such, 

and' the I1uslim scholars of the past. This lies in the fact 

that the ~atter t s interest:.in the Islamic legal science was 
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so absorbing and their curiosity about the historical 

asp.ect or Islamic law w'as so f'eeble that they cou1.d have 

hardly thought in terms of' making it the subject of' a 

special study. 

During the 1ast f'if'ty years, however, the history 

of' Is1amic 1aw has been the subject of' several works pr~

duced by !olus1im. scho1ars. In the Arab countries, the two 

pioneering works were: Muhammad aJ.-Khudar!, Ta' rikh aJ.-
. .. 

Tashrî' aJ.-IsI âmî, '. (Cairo, f'irst pub1ished in 1920 A.D.), 14 

and !JIuhammad b. al-Hasan al-Hajawi, al-Fikr aJ.-Sâmî :fi . '. . 
Ta'rîkh al-Figh aJ.-Is1âmî, 4 vols., (Rabat-Fes-Tunis, 

1345-9/1926-31 A.D.). By the :t'orties o:f the present 

century of' the Christian era, the history of' Is1amic 1aw 

had already become a f'airly popu1.ar subject. 'ALi Hasan 
. . 

'Abd al-Qâdir, a graduate f'rom al-Azhar and subsequently 

a Ph •. D. :t'rom the University o:t' Berlin, wrote l'lis Nazarah 
. . . 

tÂ~ah :fi Ta'rikh aJ.~Figh al-Is1âmî, vol. l, (Cairo, 1361/ 

1942 A.D.~. Both of' the two ear1ier-mentioned works were 

merely elaborations o:f the classical Muslim image about 

the past of' the Islamic law. 'Abd aJ.-Qâdir, however, Shows 

awareness of' some of' the issues raised by Western scholars, 

though he treats them rather cursorily. Subsequently, 

several Muslim scho1ars have produced a'. considerable number 

of' books. Muhammad Yûsuf' }Iûsâ (d. 1963 A.D.) wrote his: . 
Muhâdarât f'i Ta'rÎkh aJ.-Figh al-Islâmî, 3 vols., (Cairo, . . 
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1954-6 'A.D.).' Muhammad Abû Zahrah wrote a series o~ books 
• 

on the founders of the Islamic ,legal schools which throw ' 

valuable light on the problems which were under discussion 

in their times, the characteristics of their legal method

ology and their contributions to Islamic 1aw. A very 

valuable book which was produced ' by a tradi tional 11uslim 

scholar of va~t lea.rning is t./Qi aJ.-Kha:rif', ' Asbâb Ikhtil~f 

al-Fuqahâ', (Cairo, 1375/1956 A.D.), which is a very good 

illustration of the m~~er in which a highly educated 

Mus1im jurist, with the traditional background of education, 

looks at the early centuries of Islamic law. Ahmad ,.Amin 
• 

(d. 1955 A.D.) ,who had bee,n educated' under the traditional 

Islamic system of education, but subsequently acquainted 

himself with 'Vlestern writings·, also threw light on some of 

the basic issues which are relevant to ~he history of 

Islamic law. Ahmad Amfn was not specifically concerned 
, . . 

with the history of Figh as such, and therefore he did not" 

treat the subject comprehensively. His remarks on the 

relevant problems concerning this question form part of 

his attempt 'to present, in broad out1ines, th.e entire 

cul tural and intellectual ' history of Isla.m.15 vlhat is 

striking about Amin is the fact that he is more keenly 

conscious than his contemporary Muslim scholars of,the 

element of growth and development even in matters such 

as Figh, is more keenly aware.o:t the relationship between 

/ 
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ideas and the sociaJ. and materi8J. milieux : in which they 

aris.e and develop, and tries to use, witli considerable 

boldness, whatever notions o~ historical criticism h~ has 

acquired ~rom his study o:f \~estern writers. Some o:f hia 

views, particularly · those relating to Hadith, however, • 
drewthe tire o~ some Husliill scholars, as we shall see 

later.16 

In the Indo-Pakistansub-continent the :first 

mentionable work on the subject was Sîratu-n-Nu'mân by 

Shibli Nu'mâni (d. 1916 A.D.). The book is a biography. o:f 

Abû Hani:fah (d. 150) along with a study of his juristic . 
method. .Even though the book is no'., dated, it "ras a 

valuable piace o:f pioneering work and i ts standard "ras 

considerably higher than the generaJ. stand~rd o;f .histo

rical scholarship at· that time in the sub-continent. 

This book had appeared around the t~n o~ the century 

a:fter which no other signi~icant \'10rk appeared for a 

considerably long period of time. After this interregnum 

several books have appeared in quick succession in recent 

years. One o~ these is Figh-i Islâmî kâ Târîkhî Pas 

lyIanzar, (Lahore, 1961 À.D.) · by Huhc.mmaü Taqî .Amîni. This . . ' 
. book, hO''lever, does not malte any substantiaJ. improvement 

on the work o~ Khudarî. Hore recently, t,.,o other note- . 

,.,orthy works have appeared ~rom Pakistan. One o~these is: 

Kemal A. Faruki, (sic), Jsla~ic Jurisnrudence, (Karachi, 

/ 
/ 
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138~1962 A.D.). Its doctrinal section is preceded by a 

brief section on the history of Islamic la\1 (pp. 21-33}, 

which is not of much significance e~xcept that i t ShO\'IS 

some influence of Western researches on the subject. Of 

very considerable significance ', however, is the work of 

Fazlur Rahrrian, Islande Methodology in History, (.Q.l?.. m.). 
Rahman does not, deal in detail with the development of 

Islamic law and jurisprudence, but is centrally concerned 

wi th the growth of the, "Islamic Methodology ll over the 

entire course of Islamic history. It is in this context 

that he attempts to study the historical development of 
, . 

concepts such as Sunnah, Ijtihâd and Ijmâ' and its impact 

on the outlook of ~!uslims. The distinction of this work· 

lies in the fact that it takes serious notice of the 

questions raised by Western scholars. Theauthor attempts ' 

to refute the view taken in recent years by the Orienta

list scholars that the concept of the Sunnah of the 

Prophet developed at a later periode Inspite of this, 

Fazlur Rabma:n. 1 s disagreement \'li tJ:l the views generally 

, entertained by Muslim scholars i8 quite significant. For 

he holds the opinion that: 

••• the Sunnah-content left by the Prophet was not 
very large in quantity and that·it was not something 
meant to be. absolutely specific; that the concept 
Sunnah after the time of the Prophet covered valid.ly 
not onlythe Sunnah of the 'Prophet himself but aIso 
the interpretations of the Prophetie Sunnah: ••• 

/ 

/ 
/ 
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that the "Sunnah" in this last sense is co-extensive 
with the Ijmâ' o~ the Community, which is essentially, 
an ever-expanding process; and ~inally ••• that ~ter 
the mass-scale Hadîth-movement the organic relation
ship between thé Sunnah, Ijtihft~ and Ijmâ' was 
destroyed.17 . 

Thus while Fazlur Rahman rejects the current view o~ 

the \'lestern scholars that thé sunnah o~ the Prophet is 

a relatively late concept, he considers their views to 

be correct in regard to the content of the §unnah -

for he considers the traditions from the Prophet, on 

the '\'lhole, to be the ~ormu1ations of a later period.18 

These works of Huslim scholars seem to have been 

actuated by a variety of motives. On the one hand there 

has beeu the purely academic motive of an historian -

the attempt tofind and state the truth. Side by side 

with this motive, however, there has been the pressure 

of the need to reconstruct Islamic Fiah. This necessity 

has impel1ed, on the one hand, to trucé stock of the 

foundational principles o~ Fiah which has led to a proli~e

ration of books ~ ~Ûl al-Fi~9 On the other hand~ 

people have tried to go back to the early period of Fiqh 

in order to ~ind the bases on which this reconstruction 

could be carried out. This applies to ·those who have a 

modernist oriel1~ation, such as Faruki and Rahman,as 

. '\'lell as those whose oriel1tatio~ is relatively tradi

tionalist, such as Mûsa and Abû Zahrall. 
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The question of authenticit~ or otherwise of the 

traditions from the Prophet has also remained in dis

cussion among the Muslims during the last three decades. 

In Egypt, a writer Ismâtil Adham publiShed a brochure in 

1356 wherein he argued that the canonical compilations 

(Sihâh) ,contained traditions oZ doubtful authenticity, . . . 
including those which "lere downright fabricated. The 

pub1icationo~ this brochure raised a storm of opposition , 

and the Azhar demanded its proscription. 20 Ânother 

scholar who was attacked ~or expressing skeptical views 

about the authenticity of the traditions was the Egyptian 

scholar, Ahmad .Amin. 2l .Ahmad Amin was by no means o~ the 

opinion that the authenticity of all or even o~a 

maj ori ty of the traditions '\-ras doubtf'ul, what to speak 

of his positively asserting that they '\'Iere spurious. 

His views were, nevertheless, dif~erent trom those of 

the orthodox scholars, "rho considered the tollowing of 

his views to be highly objectionable: (1) that fabrica

tion of traditions had begun in the life-time of the 

Prophet himselfi (2) that the compilation of traditions 

had taken place long after the death of the Prophet, 

during which period tradi t:Lons ''1ere transmi tted by memory; 

which rendered the accuracy ot transmission doubtful; 

(3) that the traditionists considered all the Companions 

to be absolutely trustworthy [implying, that this was not 
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alegitimate assumption] although the Companions them-

/ ' selve~ did n~nsider all the Companionsto ' be so; (4) 

that the trustworthiness of the well-known Companion, : 

and the ' transmitter of a large ' number of t~aditions ·from 

the .Prophet, Abû Hurayrah (d. circa 59) was questionable; 

(5) that the scholars of the past had focussed their 
. " 

attention on the criticism of isnâd rather than of the 

. content of thetraditions. 22 

More recent1y M~ûd Abû Rayyah has written his 

Adwâ' C alâ. a1-Sunnah al-Mu:t:ammadîyah,23 wherein he has 

carried these skeptical viewseven farther than Am1n • 

.AJ. though the whole of his '\'TOrk was denounced by. the 

orthodox scholars, those of his remarks in which hehad 

expressed doubts about the trustworthiness ofAbû Hurayrah 

were considered to be particular1y blasphemous. 24 

The attempt to answer these provocative view~ led 

to the appearance of a number of studies. Of these the 

best-known is that of the Syrian scholar, NUf;l1:afâ aJ.-

Sibâ 'î (d. 1964 A.D.). In his work (.QJ2.. ill.) Sibâ'î 

tries to establish the authority of the sunnah on the 

basis of Quranic arguments; explains the attitude of 

various Muslim schools and sects with regard to sunnah, 

proving thereby.that the authority of the surinah had never 

been .a disputed issue among the Mus1ims; outlines the 

compilation of traditions fr.cm the Prophet and argues 

/ 
/ 



12 

that their authenticity is beyond doubt. 11oreover, a 

large portion of his book consists of refutation. of the 

views expressed by ~ad Amin and AbûRayyah (pp. 273-363) 

and by the Orientalists (pp. 364-420) with regard to the 

authenticity of the traditions from the Prophet. From 

among the Orientalists he chooses Goldziher as a typical . 

Orientalist scholar. His sources of information about the 

·findings of Goldziher, however, are the summary of 

Goldziher's views on the question concerned in 'Ali ~asan 
.. 

'Abd aJ.-Qâdir, Na~arah '_ah (.Q:Q.. ci t ., pp. 121-25) and 

the .Arabie translation of Goldziher's Vorlesungen über 

den Is"lam, (.QJ2.. cit.) , entitled 8J.- 'A.qidah wa al-Shari' ah 

fi al-Islâm, (.Q:Q.. ill.). Among the numerous points ·. 

rais~d by Goldziher which have struck Siqâ'i as signifi

cant, one is concerning the famous traditionist zuhri 

(d. 124), who was aJ.legedly used by the Umayyadsto 

fabricate traditions conducive totheir interests. 

Sibâ'.i 1 S main defence of I}adi th, to put i t succinctly, 

seems to consist of asserting that aJ.ongside oraJ. tradi

tions, written traditions too had been in existence from 

quite an early period; that the transmïtters as well as 

the compilers of traditions were people of trustworthy 
.... 

moral character; that the application of canons of Hadith-
. . 

criticism had weeded out spurious traditions so ·that they 

had not been able to find their way into the accepted 

/ 
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corpus of traditions. 25- 26 

The present study seeks to form part, in a way, of 

both the "le stern and Huslim traditions of scholarship. 

It seeks to become a part 'of the academic tradition of 

the Western universities not only because it is being , 

presented in a Western language and submitted to a Western 

university, but also because the questions it attempts to 

come into grips \'li th are those which have engaged the minds ' 

of Western scholars. Moreover, this \œiter has given a 

serious consideration to the studies on thesubject in 

question made by \vesterl1 scholars, and has dispassionately 

tried to profit f'rom them. At the sarne time, it is a part 

of' the Muslim tradition of learning lllsofar as this ~iter 

believes in Islâm and shares with his co-religionists 

f'aith in the revealed character of' the f'undamentalson 

which Islamic la\'I is based.' 

An attempt is being made in the following pages to 

portray the development of' Islamic Figh during its forma

tive phase. Instead of attempting to embrace the entire 

J:.luslim world,' hm'lever, attention has been focussed on 

Kufa and the ~eriod mainly under study is the second 

century of the Hijrah. Now, since legal thought in Kufa 

was not divorced, from the rest of the Nuslim world; the 

discussion quite often exeeeds the boundaries of' Kuf'a. 

In the same way, sinee the se,cond century was so vi tally 
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l~ed with th~ first, a considerable portion of the work 
is devoted to explaining the developments of the first 
century. This was necessary because 'the nature of the 
development in the second century, in this writer's 
opinion, is often seriously misunderstood owing to an 
erroneous picture of the developments which took place' in 
the first century. 

The choice of Kufa for the present stu4Y is not 
fortuitous. It was dictated by the fact that it was one 
of the earlj.est centres of Islamic juristic thinking. 27 

,Moreover, a considerable number o~ works of that period 
is 'extant so as to form the basia of sound historical 
investigation. The legal the ory' as well as technical 
legal thought of the Kufians, as we have shown in this 
study, was more advanced than in the other contemporary 
centres of Islamic legal thinking viz. Medina, Mecca 
and Syria. In fact, Kufa formed, in both respects, an 
essentialintermediary stage between Uthe ancient 
schools of law" , 28 to borrow Schacht' s expression" , and , 
Shâf'i' t. 

Our study of the development of Fiqh in Kufa is 
confined to the mainstream of the Sunnitradition of 
legal thought. ,In order to keep this study within 
mana.e;eable limita, we have excluded from the scope " of , 
our study the legal thought qf the Shi' ah, Mu' tazilah 
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~d the Khaw~rij.29 We have also not touched the 

~teresting question of the possible influence of foreign 

legalid~as and institutions on Islamic law, since the 

issue it raised was not fUndamentally relevant to our 

discussion. 30 

. œhe approach to the subject is historical: that 16, 

an attempt 1s being made to offer an explanation of the 

phenomenon under study which coheres with the rest of the 

historically-established knowledge. In order .that an histo

rical work be worthwhile, it is essential to approach 

onels subject with a certain amount of skepticis~with the 

readiness to re-examine with boldness the conclusions of 

other scholars as well as the presuppositions and the 

method which have led them to those conclusions. The .. satne 

applieà to the presuppositions and the method·of the 

researcher himself. 

Moreover, being essentially a study of the develop

ment 9f ide as and concepts, rather than of events, this 

commitment to the historical method makes it ' all the more 

imperative toexercise critical judgment at every step of 

the investigation. For, as is well known, ideas and 

concepts tend to undergo transformations ''Ii th the passage 

of time, and are not the same in their formative stages as 

in the subsequent periods. Renee, there is little that 

can be "taken for gra.nted n iIl. this kind of study wi thout 
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subjecting it tosearching criticism. Unless thisis 

done an histo,rian is likely to have a d.istorted. and 

anachronistic picture of the past. It is 'out ,of our 

desire to guard ourselves against anachronisms that this 

study draws mainly on the worka composed duringthe second 

or the early decades of the third century, ,and it is only 

rarely that worka composed later than this date have 'been 

used as evidence~31 Needless to say that even in the use 

of these works, attempt has been made to 'l.:se them with the 

~agination and critical spirit of an historian, rather ' 

than uncritically, according to the method which has been 

jeeringly designated by Collingwood as scisso~and-paste

method. 32 Fu.rthermore, whenever the ''1orks of a later 

period have been used, their evidences have been handled 

With extraordinary care. Our avoidance of the wor~s of 

a later period does not mean that those works are, in our 

view, necessarily inauthentic. Our attitude was motivated 

merely by our desire to remain on the surest possible 

ground. In fact, this procedure might well furnish 

substantial grounds to enable responsible judgment as· to 

the extent of accuracy or otherwise of the acattered 

statements contained in these later works regarding the 

earlier period of Islamic la\ll. This subj ect is, however, 

beyond the scope of the present work. 

Olt will be evident from the folloWing pages that 

/ 
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ev~n though there is an amount of similarity in our 

approach and .that of Vlestern soholars - historioaJ. 

method being oommon between us - several of our oonolu

sions are substantiaJ.ly different from theirs. There 

seem to be severaJ. reasons for this. One of these, and 

quite fundamental in our opinion, is the divergenoe of 

our opinions re.gard~g the earliest period of ISl§m, m., 
'the life-time of the I>rophet. Modern \'lestern sohola:rship 

seems to entertain a seriously distorted pioture of this 

periode This misinterpretation seems to be the result of 

employiDg a oertain method of investigation without oriti

oally sorutinizing the ' adequaoy of the presuppositions ' 

which underlie this method. 33 This has naturally influ

enced the acoount usually presented by Western soholars of 
. . 

the development of Islamio jurisprudence and of the Islamic 

judicial organisation. On the whole, the Western soholars 

. do not seem to appreciate fully the role of the I>rophet as 

a law-giver and as the he ad of the Muslim state. Though the 

basic oonoern of the I>rophet was spiritual and moral, this 

.' did not exolud,e legal problems from the juris!iiotion of 'the 

I>rophet's oonoerns. It rather provided him and his early 

' followers with a frame of referenoe for dealing with these 

problems. Ther~ areweighty reasons tobelieve not only that 

the I>rophet had a concern for légal problems, .but alsothat 

he 'possessed the insight to oompre:q.end the bearing of "legal'" 

./ 
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questions on the idealsthat he was seeking to implement. 

The seriously wrong notion that is entertained about . 'the 

Prophet - and is entertai.11ed on pre-suppositions o:f 

questionable validity - has served as a basis :for the 

à priori judgment that the legal traditions :from the 

Prophet, as embodied in the canonical compilations, are 

generally apocryphal.34 This trend o:f thought hasbeen 

rein:forced by another conclusion at which some contemporary 

Western scholars have arrived, m., that the :foundation 

o:f the Islamic judicial institution (qadâ') was laid in 
• 

the late Umayyad periode This, as we shall see, is wrong.35 

This error o:f judgment too is o:f considerable importance 

because it has lent support to the view that the Prophet 

was not much concerned with legal and judicial matters, and 

there:fore, that the consideration o:f legal problems by 

I·Iuslims began much later than what the l~uslims generally 

imagine. Onceboth these pre-suppositions are established 

as untenable ~ . there remains hardly any à priori basis :for 

discarding, at least :fundamentally, the traditional view 

(as implied in the ca~onical. compilations o:f traditions), 

that the Prophet did express himsel:f on legal problems. 

~is brings us to the'problem o:f the relationship 

between traditions and the Islamic law in its early phase. 

There is no substantial basis, as we shall see, :for the 

view'that the sunnah o:f the Prophet is a later ooncept, or 

/ 
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that there was anyambiguity or disagreement in the ear1y 

. period of Isl~ as t~ the binding chàracter of the precepts 

and practices.of ~he ~rophet. There· .~~ no difference 

between the early and 1ater periods with regard to the . . 

concept, as distinguished from ~he phraseology employed 

for .its expression or the question of tha soure.es wherefrom 

it ought to be derived. The fact o~ the matter is that in 

the earlier period, the s-.mnah of the Prophet "Tas as yet. 

not a formalized and technicaliy defined· concept. The 

resul t ''las that sunnah of the Prophet was not equivalent 

to well-attested traditions from the Prophet. Practices, 

traditions from Compa~ions, doctrines of specialists, etc., 

all these were freely referred ta and were looked upon as 

·· evidences of the sunnah of the·~rophet. Moreover, during 

the second century, traditions from the Prophet had as yet 

neither been exhaustively compiled. (on the scale done 

during the third centu~J), nor had they been extensively 

scrutinized according to objective and formaJ. criteria. 

The result was that an alleged tradition from the Prophet 

did not elicit as overwhelming a respect as itbe·gan to 

do trom the third century onwards. It is reasons such 

as these which inclined the early jurists occasionally to 

disregard tradi t ·ions trom the Prophet in favour of other 

evidenc.es of s.unnah such as traditions from the Companions, 

established practice, etc. 
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The earlier works such as Âthâr of Abû Yûsuf Ya' qûb 

b. Ibrâb.im (d. 182)36 and of Muhammad b. aJ.-Hasan aJ.- ' . . 
Shaybânt (d. 189)37 contain traditions from the Succes
sors, the Comp~nions, and the Prophet, a10ngside the 'doct
rines of specialists belonging to a 1ater periode Quite 
often one also comes across the rather intriguing pheno
menon that a doctrine of some jurist is recorded without 
any mention either .of the Companions or ot the Prophet 
and is mentioned at the same period of time or subse
quently as a tradition'trom some Companion an~or trom 
the Prophet. Some Western scholars have interpreted this 
as 'an incontrovertible proot ot the back-projection of 
doctrines to the ultimate authorities -- the Companions 
and the Prophet. We have tried ·to examine the adequacy 
of this line ot argument and have shown i t to 'be based on 
premises which are too feeble to justify sweep~lg general-

.izations such ·as the above. This writer has thus tended 
to the view that the current views of the l'lestern scho
lars, that · traditions fromthe Prophet and Companions 
exercised no influence at all on the formulation ot legal /' 
doctrines. during their formative phase, that these tradi-
tions constitute not the cause but. the effect of legal 
doctrines are not supported byconvincing evidence. 

The trend of development that 1s notice able during 
the 'second century is from a .non-formal concept of the 
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~unnah of the Prophet to the ~ormalization o~ that concept, 

culminat~ng in the highly formel doctrine of Shâfi~~. 

Traces of this non-formal stage are evident from the 

doctrines of the ~ians and the Medinese who give con

siderable weight to the informal concept o~ .'practice'. 

The Kufian doctrines also exhibit traces of this less 

formal stage of legal the ory • The Kufian jurists of the 

second century were, however, more advanced than their 

contemporaries elsewhere inso~ar as their legal the ory 

was better developed and'relatively more formal. Tradi

tions from the Prophet and Companions were the main 

sources of their doctrines, 'practice' occupying only a 

secondary position. The same trend towards formalization 

1s evident from the Kufian attitude to ,Ijmâ'. 

In our view, I ,slalUic law has had, from the very 

beginning, a predominantly religious orientation. 'This , 

is evident from the ~act that right from the earliest 

time till the period under study (and even later)" discus

sion remained centred around questions the bulk of which 

could have hardly ever arisen but for the prescriptions 

contained in the Qur~ân. After the death of the Prophet, 

the ever-incl."easing problems of lite forced the :r.ruslims 

to define the rules of their conduct, and there is, incont

rovertible evidence that L~ this connection they took the 

teachings of the Prophet seriously. At this stage, 

1 

/ 
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however, even though there did exist a body o~ laws, a 

~ull-~ledged legal science, a sel~-conscious jurisprudence 

obviously' did not existe This ià evident ~rom the ~act 

that the manner in which legal problems were handled by 

specialists during the ~irst centur.y was perceptibly di~

~erent ~rom the manner in which they were handled by later 

jurists (say Shaybâ.rd). In the tirst place, during the 

earlier period only elementary conclusions were drawn from 

the authoritative sources, and with the passage o~ time, 

the scope of the legal questions under consideration .expan

ded vastly. Secondly, the legal theory as weIl as method

ology was neither wel1-defined nor elaborate, nor was. the 

attitude to legal problems ' o~ a technically legal character. 

This is evident, inter~, ~rom the increasing superces-· 

sion of material~ by systematic and technical legal con

siderations. By the close o~ the ~irst century, however, 

a class of specialists had appeared in Uedina, Ku~a, etc .. , 

and the ~irst historical personality among the Kufian 

jurists whose legal doctrines have authentically come dow.n 

to us, is that o~ Ibrâb.im (d. 95). Ibrâhim typifies the 

emergence o~ a new type o~ legal specialists. He was a 

specialist in the strict use o~ theterm inso~ar 'as he was 

interested in the entire body o~ laws, rather than. in some 

particular laws. · Since the doctrine s of Ibrâllim are avail

able to us in some detail,.,' we are already on ~i:rm historical 

/ 
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ground in respect of Kufa trom the last quarter ,of the 

first century.38 

23 

During the second century when debates between 

representatives of various legal schools increased, legal 

, theory was more clearly defined and technical lega1. thought, 

refined. All available evidence shows that the legaJ. theory 

aS , ~ell as thetechnical legal thought of the K~ians was 

more advanced than that of the Syrians and the Medinese, 

and was closer to that of Shâfi'1. Noteworthy in this 

connection is the fact that contrary to the popular notion 

in Muslim ''lri tings, 39 the Ku.i'ians took traditions from the 

Prophet ,and the Companions no less, perhaps even more, 

seriously than did their !1edinese and Syrian, contempora

ries. Thus, the Ku:fians paved the way for the identifica

tion of Sunnah, by Shâfi C 1, wi th well-attested traditions 

t'rom the Prophet. Al though the Ku:f'ian jurists of the second 

century had as yet not fully spelled out that doctrine, 

their skepticism with regard to ' practice ' definitely 

contributed to that development. 

On the whole, the Kufian school occupies an essen

tia1.1y mid-way position, both in respect of legaJ. theory 

and technical legal thought, between the Medinese and 

Syrian sch.ools on the one hand, and Shâf'i C 1 on the other. 

The picture that emerges from this is that the body of 

norms designated as Islamic law was the outcome of a 

/ 



conscious, religiously-motivated effort to define and 

elaborate ethical and legal nor.ms for the conduct of . 

Muslims. The mass of opinions thus gathered for.med the 

ba:sis of a legaJ.. science which began to take shape in 

KUfa, Medina, Mecca, Syria, etc.; more or less at the 
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saIne period of time - the last quarter of the first 

century when a group of full-fledged legaJ.. specialists 

began to emerge. Out of these several centres of juristic 

activity, KUfa :provedto be more fertile and juristic 

activity there soon outpaced activity in the other 

centres. This is proved by thefact that in many impor

tant respects the KUfians paved the ground for and antici

pated Shâfi'~. This does not detract from Shâfi'its 

greatness as a tremendous systematiser, and as a very 

great Iawyer. It only helps to place him in the proper 

historical setting - not as one who had cut himself 

adrift from the general course of development in Islamic 

jurisprudence, but as one who carried forward and 

developed certain emerging trends and ~oulded aIl the 

va~ious elements of legal the ory into a magnificently 

coherent and logically consistent system. 

/ 
/ 
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TEEBEGINNING 

The advent o~ Prophet Huhammad had a revolutionary . . 

impact on the li~e o~ the Arabs and set into motion a 

series o~ changes which radically âltered their outlook 

as well .as their mode o~ living. This statement applies 

as . much to legal-judicial, as to other facets of life. 

Even within the life-time of the Prophet a good dea1 of 

change had taken place in the outlook and iil the norms 

which guided the lives o~ the ~ollowers o~ the Prophet, 

as weIl as in the socio~politica1 and judiciâl institutions 

of their society. As time passed, the processof change 

~troduced by the Prophet gained momentum, leading to the 

development of a new structure of laws and a dist~ct set 

of judicial institutions. 

l 

The ethical-legâl concepts and· institutions of 

the pre-Islamic .Arabs ''1ere largely condi tioned by the 

tribal structure of their society and a conse~vative 

outlookwhich had sanctified the ancient customs.1 

The ethical-lega~ ' norms of their life rested, in the 

Arab view, on the customsand usages which hadcome 

25 
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dO'\m to them from their remote past. Moreover, the poli-

tical aspect of life in Northern Arabia before Islâm was 

. noted, on the whole, for its lack of a common authority, 

the absence of a state in the proper sense of' the terme 

It was the tribe which was the nucleus of the lif'e of the 

Arabs and which mainly claimed their allegiance. 2 It 

played an important part in their lif'e so much so. that 

without affiliation to a tribe, either by birth or ~atu

ralization, an. individual ''las not enti tled even to the 

protection of his lif'e and propertY. Owing to the non

existence of' the state, disputes could not be referred 

to any determinate body of' people, for there was no public 

institution entrusted ",i th the administration of justice. 

Instead, disputes were generally referred to arbitrators 

(hakam) 3 who were chosen by the mutual consent of the . 
disputing parties. In general it was soothsayers (kâhins) 

who were chosen for this job owing to the belief' of the 

Arabe in their super-natural pm-lers to divine secrets. 

The se arbi trators "lere dif'ferent from the· judges proper 

(gâd1s" in the later Islande tt:rminolog,J) in sev.eraJ. • 
respects. iFirst, unlike the judges, they were not public 

functionaries, but were chosen by the dispu:ting parties 

themselves. Secondly, they could refuse to arbitrate, if 

they so desired. Thirdly, there existed no public agency 

for the enfo~cement of their.verdicts. 4 
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The teaching of the Prophet brought about, first 

of all, a radical change in outlook. The very basis of 

authori ty underwent a fundamentaJ. change. The primary 

loyal ty ''las noW claimed by AJ.lâh. In concrete terms, it 

was the charismatic authority of the Prophet -- the vehicle 

of Go~! s communication. In social terms, the mental 

horizon of the ~rophetts followers extended beyond the 

tribe (Without obliterating it aJ.together) to encompass 

a new community based on identity of faith. In the realm 

of ethico-legal outlook, the authority of the ways of 

the forefathers waschallenged. 5 Instead, the set of 

principles revealed to, and preached by the Prophet were 

to guide mants life.6 This did not necessarily lead to 

denouncing everytbing of the past wi th a spirit · of ven-

. geance. '\tJh.at it did lead to, however, was that tancient 

custom t was no longer considered the highest court ot 

appeal. It might be regarded as valid only if it was 

not opposed to the teachings of the Prophet. For the 

essential change brought about bythe Prophet lay in 

instituting a new authority -- that of revelation. This 

authority was clearly postulated to be ultimate and 

supreme.7 Thanks to this, the followers of the Prophet 

came to possess a new set of norms which subsequently 

served as the basis for developing a new structure of 

laws. 
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Let us turn to the Qur'ân -- the most trustworthy 
mirror o:f the Prophet 1 s outlook and teaching8~ °lio :fom. 
an idea as to the character o:f these norms and their 
bearing on the course o:f the development o:f Figh. 

The essence of the Quranic message to man is to 
live righteously, that is, in matters o:f belie:f as weli 
as conduct. The ratiûnale o:f this message is that man 
is the creature and vicegerent o:f God, and hence," the 
only appropriate course :for him .is the one which recog
nizes this :fact as centrally important. All this is 
vitally linked with the eschatological teachings o:f the 
Qur'ân. These teachings stress God's reckoning o:f man's 
conduct on the Day o:f Judgment', and subse quently , the 
enternal bliss or damnation in the after-life. The main 
purpose o:f human activity, therefore, should be to seek 
the pleasure o:f God, and to pass thereckonirig on the Day 
of Judgment. Righteous conduct is the means whereby this 
goal can be achieved. HO'\'l does one knO'\'l, then, what consti
tutes righteous conduct? The Quranic answer is: through 
the teachings of the messengers sent by God from time to 
time, and :finally through the.last of the messengers, 
Muhammad. 9 What is thus laid down is a body o:f duties 
which one should.perform. In this connection three things 
are significant. 

The 'body of duties' envisaged in the Qur'ân 

,. 
/ 

.' 
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covers, in a broad fashion, the whole lite of man. The 

Qur'ân mentions questions ofworship as weIl as those of 

distribution of booty; it deals with the question of . 

ritual cleanliness and also lays down the prohibited 

degrees of marriage and the shares of inheritance; it 

urges ~eople to discharge their duties towards the poor, 

the orphan,. and the wronged and mentions, almost in the 

same breath, provisions of penal law. All these multi

farious questions have been mentioned in such a manner 

that they do not give the least impression that any of 

. these is too mundane to concern God and His Apostle. 

Thus, the notion that the religious ethic comprises all 
. 10 

these matters has its basis in the Qur'ân itself. 

Eence there is every reason to believe that the authority 

of the Prophet was considered, from the very beginning, 

not only to be religious and political, but also legal.ll 

ÂJ.l available evidence corroborates that in Isl§m law has 

never been detached from religion, neither in the earliest 

period, nor subsequently. 

Even though the Quranic legislation covers a good 

many problems which genera11y form part of the legal 

subject-matter, it does so in its own peculiar fashion. 

The Quranic legislation differs trom the legal codes in 

form as weIl as in spirit and purpose. The basic motiva

tion of the Quranic legislation is religious and moral 

/ 



rather than 'legaJ.'. The primary aim of the Quranic legaJ. 
injunctions seems to be to lay do'\'ln certain standards of 
conduct. Moreover, it is conscience which is postulated 
primarilYi though not exclusively, as the sanction for 
compliance with these standards. This is not only because 
the appeal of the Qur'ân is directed primarily to the 
conscience of the individual, but also because the 
Quranic legislation covers a number of matters which 
cannotpossibly be enforced by any external authority. 
The ultimate sanction for the compliance or infringement 
of the norms envisaged in the Qur' ân is the reward or 
punishment of God. Tho se who "wrongi'ully devour the 
weaJ. th of the orphans ", says the Qur' ân, "they do but 
SWallO"\'1 fire into their bellies and they shall be exposed 
to . burning flame 1,1.12 As Coulson has aptly remarked: 
'~f.hile political legislation considers social problems in 
terms of the effects of an individual's behaviour upon his 
neighbour or upon the community as a .whole, a religious 
law looks beyond this to the effect that actions may have 
on the conscience or soul of the one who performs them n •l :; 
This .moral-religious spirit of the Quranic legislation has, 
inter alia, made i ts scope much Wider :;than that of secular 
laws. This characteristic has also determined the form of 
.the Quranic legislation. Its form is not typicaJ., as we 
havebinte~ above, of a code of rights and. obligations. 
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This is evident even :from the :fact that no par'liicular 

chapter o:f the Qur'ân is devoted to legal subjects alone. 

On the contrary, the provisions o:f the Quranic'legislation 

are scattered here and there, interspersed with verses o:f 

purely dogmatic and e,thical import. This i'orm i'urther 

emphasises the predominantly religious and ethical orien

tation o:f the Quranic legislation. The Quranic norms, as 

well as the ideals underlying those norms, however, 

served as an important source and guiding principle :for 

the process oi' 1egis1ation :t'rom the earliest period oi' 

Islâm. What we are suggestingis that the legal value oi' 

various actions was determined by the consideration 

whether they conformed to the exp1icitly èxpressed 

princip1es or the general purposes o:f Islâm or not. For 

instance, manumission of slaves was declared in ~he 

Qur' ân to be a meri torious act (XC. 13 and o:ften). This 

has served as an important gui ding principle so that 

even transactions which were not quite in order, :from a 

technical 1egal point of view, were deemed valid because 

o:f this basic predisposition in :favour o:f 1iberty.14 

(3) To this must be added the observation that the 

predominantly religious and moral concern o:f the Prophet 

did not preclude his concern with 1egal problems. It 

rather provided him with a :frame o:f re:ference :for their 

evaluation. This is evident,:from the Quranic 1egis1ation 



wherein we ~ind· an admixture o~ religious-ethical and' 

Iegal elements, as we shall see later. 

Modern Western scholarship has, on the whole, not 

been able to appreciate fUlly the role o~ the Prophet 

as a law-giver and 'as the head, o~ the" young Muslim 

community and state. Not realizing this f'Ully, the 

Prophet is seen almost exclusively as a religious and 

moral reformer and the impression that the wr1tings of 

these scholars create is that the Prophetls concern with 

legal problems was only peripheral.15 

TheQur'ân is cited as an evidence in support o~ 

this view about the attitude of the Prophet. It i6 

argue~~or instance, that only a very ti~y fraction o~ 

the Qur'ân contains Iegal injunctions~6: out of the 

6,236 verses of the Qur'ân approximately 500 verses,17 

i.e. les6 than one tweIfth could be consideredas having 

legal import .18 Goi tein has ably shown the ''le'aknesses o~ 

this line o~ argument. Goitmn's argtuuent, to state it 

succinctly, is that in order to have a more accurate 

estimate of the proportion of the legal to the non-legal 

contents of the Qur'ân, two things ought to be taken 

account of: (1) that the legal verses are perceptibly 

longer than the' non-legal verses; and (2) that the 

non-legal verses are repeated, while the legal verses, 

as a rule, are note He concludes: 



• •• In any case, if one condenses · its [i.e. the . 
Quranic] subject-matter to its mere content, under 
the five main headings of preaching, polemics, 
stories, allusions to the Prophet's life, and 
legislation, one will reach the cOnclusion that 
propol'tionately the Qur'ân does not contain less 
legal material than the Pentateuch, the Torah, 
which is known in the world li terature as "The Law" .19 

On the contrary, a care:f'u.l study of the Quranic 

legal injunctions shows that the broad purposes which the 

Prophet sought to serve (and which are scattered through

out the Qur'ân) brought a number of legal questions -

seemingly of no direct relevance to religion -- within 

the purview of religion. 20 There are positive evidences 

to sho\1T that the Prop:p.et consciously sought to build a 

social structure that "Tould be in harmony wi th, and 

conducive to,the realization of his ideals. It was for 

this reason that he tried to introduce numerous changes 

. in the social and economic structure. Hence, i t 'lTould 

be reasonable to say that he did not take up legal 

matters merely on an ad ~ basis, as several contemporary 

scholars tend ·'to think, but in the context of the long . 

range objectives which he cherishea. 21 This will become 

clear from a que stion relating to the law of inheri tance p / 

The Qur'ân,22 as we lcnow, extended the right of inherit-

ance to the female relatives as weIl. This qui te obvi-

ously reflects, on the one hand, the desire for the 

uplift of women, the desire to ensure for them better 
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conditions of living. At the same time, if this legisla

tive measure is vie''led in the context of the main tasks 

which the Prophet sought to achieve, it seems tû be part 

of the scheme -- as Bergstrgsser has pointed out to 

dissolve the society based on common blood and create a 

ne:\<T one based on common faith,\'iith individuaJ. family 

rather than tribe as the basic unit. 23 

More over , a careful reading of the Constitution 

of Medina24 throws light on theProphetts capacity to 

devise a ~oc~o-politicaJ. st~~cture which might be condu

cive to the realization of the objectives . that he had 

set before himself. This constitution, ~ the words of 

Goiteiri, "betrays a highly legalistic and even formalistic 

mind -- a fact.which is not surprising in a son of a 

flourishing-city of merchants ll •
25 

More concl~sive on this quest.ion, however, is the 

evidence of the Qur'ân it.self (V. 42-51) which has been 

. very compe"j;ently analysed by Goi te:in and has served as.

the basis of his conclusion that legal questions were 

deemed by the Prophet, at least ever since the revelation 

of these verses, to be a part of his religious message. 

Even prior to the revelation of these verses' (for which 

Goiteinhas ' suggested the period circa 5), ~.~ it is quite 

likely that ow~g to his capacity as a ruler the 

Prophet would have taken interest in legaJ. matters'-:-

/ 
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sometimes, perhaps, on his min initiative under the pressure 

of his impulse for reform, sometimes under the pressure of 

queries on legal matters whieh might have been addressed to 

him. Be that as it may, there ean be no doubt about the 

fact that at least from the time of the revelation of thes~ 

verses onwards, he recognized the details of civil law as 

inseparable constituents of God's message. Goite1n's 

conclusion, in his own words, is the following: 

••• From that time onward, hukm al-jâhilîyah, the 
mode of judgment of the t~e of Ig~orance, had to 
be given up. The decision of legal questions ''las 
now a matter of one's religion, exactly as the 
beliefs about Gad or resurrection or Muhammad's 
prophetie mission. 27 . 

Goi te:in later adds: 

••• at a certain stage of his prophetie al and . 
political cà.reer in ~Iedina, [the Prophet] suddenly 
became aware of the fact that the seriptures 
revealed before him contained not only religious 
and moral injunctions, but also detailed laws 
coneerning matters \'lhieh . ,"ere religiously 
irrelevant. The new knowledge, together with 
some difficulties, incv~red in praetiee, created 
in him the belief - '\'Thich was well in line wi th 
his original idea of religion as a constitution 
for a body-poli tic -- that he, too, had to 
recognize the details of civil la\-T as inseparable 
constituents of God's message. In other words, the 
idea of the · Sharîtah was not the result of post-.... 
Quranic developments, but was formulated by 
Muhammad himself. 28 . . 

The eharacterîstie attitude of the Qur'ân, and of 

the Prophet is evident from the fact that on several 

questions moral judgment is aC'companied in the Qu.r' ân 

by statements which have .an evidently legal importe 

/ 
./ 



Even though these statements are generally not co~ched~ : 

technical phraseology, the idea,that legal consequences 

:follow certain relevant :facts OI' acts, is :found at severa! 

places in' the Qurl ân, especially in' respect o:f penal law 

as we shall see shortly.29 If' the Quranic legislation is 

viewed in the èontext o~ the social and political changes 

which had been brought about during the Prophet'sli:fe

time, its legalsignif'icance becomes even more evident.~O 

The f'ollowing examples "'ill illustrate what we have said 

above. 

The QurAân condemns morally unjustifiable homicide 

as tantamount to the murder of' all hu~an beings (V. ~2). 

It also admonishes people against homicide in these 

words: liDo not murder except by virtue of right the soul 

that .AJ..lâb. has made sacred tl (VI. 151). Both these verses 

can be considered to be of' a purely moral nature. How

ever, the following verse on the same subject has a clear 

legal bearing: ' nWe :prescribed unto them: li:fe f'or a 

life" (V.45). In the sarne manuer, illegitimate sex

indulgence has been severely denounced (XVII. ~2), and 

has been dubbed as unbecoming of a believer (XXVI. 68) • 

.AJ..l this is moral admonition. Side by side with -Chat, 

however, is t~einjunction that man and woman who commit 

fornication should be punished by ' :flogging ''li th hundred 

stripes (XXIV. 2). The same may be said with regard 
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to ribâ (usury). Ribâ, as distinct from transactions of 

sale whichhave been declared by the Qur'ân to be permis

sible, has been declared to be prohibited by the Qur'ân 

(II. 275). The Qur'ân also declares ': "ÂJ..lâh blig4ts 

ribâ and makes charity f'ruit:fU1" (II. 276), which is a 

purely moral statement. Then there is the admonition 

ta "fear God and give up whatever remained of ribâ if 

you are believers l1 (II. 278). However, if people insis

ted on ribâ inspite of' all this, warning was issued to 

them that they should be prepared f'or "\'larfare f'rom 

AJ.lâh and His Messenger", (II. 279), '\tlhich has an 

.0 bvious ' legal import. 31 

Thetendency to under-estimate the legal or 

quasi-legal character of' Quranic legislation (and, 

therefore, to misunderstand the ~rophetts attitude) 

stems partly f'rom a lack of' vivid appreciation of the 

changed socio-political setting in which the Quranic 

legislationwas expounded. A good many of the Quranic 

provisions are apparently mere statements as to ''ihat 

are the proper standards of conduct. But the fact that 

a community had come into being which was committed to 

apply the teachings of the ~rophet, and the fact that 

astate, even though its administrative apparatus was 

primitive - had been established and its coercive power 

could be used to enforce those teachings, confers on 

/ 
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these provisions an altogether different significance. 

It is also pertinent to note that during the last decade 

of the Prophetls life, the period during which·the bulk 

of the legal verses was revealed ---the pre-Islamic 

institution of tahkîmwas replaced by a public-adminis-. 
tered system of justice. 32 

To sum up, the changes introduced during the life 

of the Prophet in the outlook andin the ethico-legal 

norms were the following: 

(1) A new authority ,.,as created, the authority of 

revelation. 

(2) A new set of norms, covering the whole range of 

human life, was expounded. These norms indicate the 

wide area of the Prophetls interest and concern, viz. 

from matters of ritual cleanliness to questions relat

ing to marriage, divorce, inheritance, economic trans

actions, penal laws, etc. Some of these norms were 

expressed in legal or quasi-legal forme The rest served 

as the normativereservior wherefrom legal rules could 

be dra~m, providing the general frame of reference for 

legislation. 

(3) The legal aspect of these norms, although 

generally overshadowed by their moral-religious aspect, 

yet it is there. The true picture of the Prophet i6, 

therefore, not that of a mere moral and religious 
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reformer, ''Vho had only a nominaJ. interest in legal matters, 

but of a reformer '\-,ho sought to create the proper institu

tional i'ramework i'or the operation oi' his re~or.m8 and, 

therei'ore, aJ.so took a positive interest in legal matters. 

II 

We have outlined above the influence of the 

~rophet's teaching on the development of the ethico-legal 

outlook oi' the i'irst generations of Muslims and have 

indicated that it provided a reservior of norms where~rom 

laws could be derived. The possession oi' a common body 

of norms aJ.so contributed to the establishment oi' a new 

system oi' justice insofar as i t enabled se.ttlement oi' 

. disputes in the light oi' a common body of norms. Indeed, 

such a system of justice had already éome into existence 

during the last decade of the Prophet's life, i'or in 

Medina the ~rophet did not remain merely the spiritual

religious guide oi' his follo\'rers, but also became the 

head oi' the body-poli tic which was composed oi' his 

follo\vers and oi' the tribes in league with him. Adminis

tration of justice became, thereafter, a public concerne 

The importance of the arbitrator of the pre-Islamic 

type who was chosen freely by the disputing parties was, 

therefore, graduelly reduced. His seat and \'land. came to 

be occupied by a state-ftu~ctionary the qâdî. 33 . 

.1 
/ 
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This development took place much earlier than some 

of the modern scholars tend to ·think. 34 It is not during 

the late . Umayyad period but before the Prophet h~self 

had breathed his last that the office of the judge, in . 

its rudimentary form, had come into being'and if it did 

not altogether supplant the pre-Islamic institution of 

arbitration (tahk~), it began to operate along with it, 
• 

and gradually divested the latter of its erstwhile effec

tiveness. The Quranic stress on "al-hukm bi mâ anzal 

A.llâh U,35 implies the recognition o:f the norms propounded 

by the Qur'ên, a factor which obviously facilitated the 

development of the Isla.mic judicial institution. Hore

over, the fact that the pre-Islamic arbitral justice had 

been replaced by a public-administered system of justice 

is conclusively proved by the following Quranic verse: 

••• And eat up not your property among yourselves 
in vani ty, nor seek by i t to gain the hearing of 
the hukkâm that ye may knowingly devour a portion 
of tlie property of others wrongfully.36 

It is quit~ obvious that had there not been state-func

tionaries, instead of arbitrators of the pre-Islamic type, 

to administer justice at the time of the revelation of 

this verse, the ",hole admonition ,,,ould have been meaning-
. . 

less. This verse clearly pre-supposes the existence of 

an institutional framework in 'which the pre-Islamic 

system of justice had been moàified in several ways. First, 
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in the changed situation a disputing party, even ifit 

was in the wrong, could force the other party to refer 

the matter to the hukkâm. 37 Secondly"the verdict of 

the hukkâm was pinding on both the parties so much so' . 
that on the basis o:f that verdict one could'''devour a ' 

portion o:f 'the property o:f others" ev en wrongM.ly, if 

he had been able to obtain a judicial verdict in his 

favour. 

Tyan, who has produced the most impressive work 

on the history o:f the judicial organisation in Muslim 

countries, has arrived at a conclusion on this question 

which is altogether different :from ours. 38 

Tyan starts from ,the premise that the pre-Islamic ' 

Arabs knew oruy the system o:f "justice privée". There 

were no publicly appointed judges to administer justice. 

Disputes were re:ferred 'to the l;akam ,who was an arbitra

tor, rather than a jUdge.39 What were the changes that 

took place as a result o:f the Prophetls teaching or his 

activity? 

question: 

Tyan makes the:following points on that 

(1) Vfuen one glances through the work of M~ammad, one 

i6 easily convinced that he did not intend to institute 

a new juridical ,system, even as he did not introduce a 

t :f l "1 t" 40 new sysem 0 eg~s a ~on. 

(2) In the Qur'ân, re:ferences to questions o:f justice 
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are designated by the pre-Islamic term tahk:trn. which 
• 

expresses the notion of arbitral justice (IV. 65). As 

against this, the term gadâ', which was employed in order . 
to express the Muslim judicial institution has been 

employed in the Qur'ân in an altogether dif~erent sense: 

speaking of God, the Qur' ân refers to Him as the Lord of 

the day of judgment: (XLV. 17; X. 93), or as the judge 

in respect of controversial doctrines (XXVII. '78; 

XXXIX. 69;' XL. 20), or uses this term with reference to 

the ordaining of creation by God (XL. 68); or with 

reference to the J?rophets of nations 'who have been sent 

ttin order to guide their destinies lt (X. 47). 41 

(3) The Qur' ân (V. 42) sho\'lS that the J?rophet could 

refuse to arbitrate even if he was approached by the 

litigants. The sarne was the position of pre-Islamic . 

hruram. 42 The verses (V. 58 and X. 49) are also adduced . 
by Tyan to reinforce the ~npression of the above-mentioned 

verse, namely, that the J?rophet's judicial activity was 

of an arbitral nature. 

(4) As for the traditions r~garding the appointment 

of judges by the J?rophet· (ibid., pp. 69 ff), i.e. CAli 

(d. 40), Mucâd.h (d. 18), cUmar (d. 23) and Abû Mûsa al

Ashcari (d. 52), [and thereby imply the existence of 

gadâ'], two arguments have been adduced to disprove their 

authenticity. One of them is the à priori argument based 

/ 
/ 
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on the presupposition that the Prophet could not have 

appointed any juëiges because he had no idea of instituting 

any judicial organisation. The second consists of showing 

contradictions in those traditions which state that he did 

·appoint certain persons as judges implying thereby the 

apocryphal nature of aIl those traditions. Ta state 

briefly, the following is .what Tyan says in that regard: 

(i) cAlî'has been mentioned in one traditiqn as having 

been sent as a judge. According to another tradi

tion, he was sent to Yemen for the collections of 

revenues. Acording to still another tradition, he 

was sent to Najran for the collection of alms. 43 

(ii) Mu'âdh, according ta some sources, was sent to 

Yemen as a judge; according to others, to teach 

the Qur'~~; according to others, in connection 

with a military expedition; according to still 

another tradition, he was sent as the governor of 

Yemen. There is also disagreement as to the exact 

place where Mutâdh was sent: to Mecca, according 

to some, and to Yemen according to other tradi

tions. 44 

(5) The traditions which show that judges were appointed 

by the ~ious Ca~iphs (Râshidûn) are also not authentic. 

This too is proved by the contradictions in the traditions 

'I/hich mention their having made appointment of judges. 
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The evidences and arguments in this regard are the ~ollow-

ing: 

(i) For a long time the pre-Islamic judicial system 

continued to ~unction. This is evidenced by the 

" choice o~ the f'amous poet Akhtal as arbi trator in '" 
• 

a dispute between the l>'Iuslim Bakrites and Christian 

Taghlibites. In the seme manner, Aghânt mentions 

the decision of' poetic dispute by means o~ arbit

ration. 45 Moreover, the f'amous poet of the 

Umayyad times, Jar1r, extolled the Quraysh for 

being g60d hakams. Ibn Qutaybah also mentions 
• 

that ,cAmr b. al-cAs expressed his views on the . 
diff'iculties of' the job of the hakam (implying, . " 

thereby, the continuance of' the institution o~ 

arbitration].46 

(ii) The case of Shurayh also proves the point. The . 
traditions regarding Shurayh disagree as t~who 

" . 
appointed him: ''lhether cUmar or Ziyâd. Moreover, 

there is no agreement as to whether he was ap

pointed as the judge of Kufa or o~ Basra. The 

claim that he remained judge ~or sixty-five years 

too is incredibl"e. He died at the latest in 80 

while Kufa was ~ounded between 17 and 19. Tradi

tions also show Shacbl: (d. 110) as having served 

-as judge of Kufa under C Abd al-!1a.lik bet''leen the 



years 66 and 75 and that he was replaced by 

some other Qg~î rather than by Shuray~. 

(iii) Abû Mûsâ al-Ash'arî (d. 52) is reported to 

45 

have been appointed by 'Umar as the judge of' 

Basra and to him is addressed his famous epistle 

.containing instructions regarding judic1aJ. pro

cedure. Now, the historical fact is altogether 

different. According to certa~~ documents, one 

can affirm that Ash'arî was not at aIl the judi

cial personage , which the tradition has repre

sented him to be. 47 Ash'arî distinguished him-

self as a mili tary general and \-las appointe<i 

by 'Umar as the governor of Basra, and was tr~s

ferred subsequently to Kufa, etc. 48 

As for the famous Epistle of • Umar, Tyan draws on 

the arguments of J:.Targoliouth: that its first reporters 

were Jâhiz (d. 255), Ibn Qutaybah (d. 276)and Ibn 'Abd . . 
Rabbih (d. 327), none of whom belongs to a period earlier 

than the latter part of the third century; that it had 

not been mentioned in Huwatta.'of Nâlik (d. 179), in the 

Musnad of Ibn ~anbal (d. 241), in the works of Shâfi'î 

(d. 204),etc. 49 To evaluate these arguments would re-

quire a detailed discussion which ,,'ould take us somewhat 

away from our main theme. Nevertheless, since the deter

mination of the time at which Muslim judicial institutions 

,/ 
/ 
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originated, and of the extent to which the Prophet made 

a break with the pre-Islamic framework of legaJ.-judiciaJ. 

institutions have a bearing on the development of Islamic 

legaJ. doctrines,. we shall briefly scrutinize these argu-

ments. 

So far as œyan's view of the judicial life of pre

Islamic Ârabia is concerned, it seems to be accurate: 

that instead of judges (gâdîs) there were arbitrators . 
(hakam). œhis was, inter~, owing to the absence of a • 
central political authûrity. Moreover, even though certain 

parts of Arabia were not altogether primitive in respect 

of their laws, there was no one person or a body of per

sons whose word had, the force of law. This situation 

changed with the establiShment of the city-state of Medina 

with the Prophet'as its head. œhe charismatic nature of 

the personality of the Prophet ensured that his teachings 

would have the force of law and his conduct would be re

garded as exemplary, and therefore, normative.50 œhus, 

the main impediments to the emergence of a full-fledged 

state-directed judicial system were removed. What presum

ably further facilitated this development was that certain 

crimes such as the violation of the ' sanctity of life and 

property, illegitimate sex-indulgence, etc., were declared 

pUl'lishable o:f.'fences and their punishments "'ere specifically 

laid ' down by the Qur'ân. That the J?rophet ''Iould have taken 

/ 
./ 
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it upon himself as a God-imposed dut Y to punish these 

offenders is obvious. This wouJ.d natv.raJ.ly have been 

instrumental in developing a machinery for the enforcement 

of these punishments. It is in this context that the 

Quranic verse (II. 88) embodying the admonition against 

misappropriating the property of others by approaching 

the hukkâm, shouJ.d be read. 51 As against all this, the . 
à priori conclusion of !Cyan that the J?rophet ddid. not 

:i.ntend to insti -'GUte a neW juridical system ,Ô2.· does not 

ca:rry mu ch weight. 

The same can be said in regard to bis argument 

based on a semantic analysis of the use of the terms ga4â' 

and hukm~3 and their derivatives. The fact that the jud.i-.---
cial activity cont·inued . to be referred to by the ancient 

term tal~cîm, or that the person who administered justice 

continued to be .called hakam, does not prove Tyan's con-
o 

tention. For,in times when the institutions of a society 

are passing through a phase of rapid transformation, 

semantic lags a~e likely to occur. The mere fact that 

the derivatives of ~ rather than gadâ' remained in use 
• • 

for sometime does not conclusively establish that the pre

Islamic judicial practice had not been modified. Vrhat seems 

to have happened'was that ,the ancient term and its deri

vatives continued to ce used "'i th regard to the activi ty 

relating to the settlement of disputes, although the nature 

.' 
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o~this activity had changed -- perhaps imperceptibly, 

but to a very considerable degree nevertheless'. Gradually 

i t "ras realized that the older term had become ' anachronistic 

inso~aras it did not accurately describe the phenomenon to 

which it re~erred. Lt was this which rendered thatterm, 

obsolete ,and led to the employment o~ a ne''! terme I1oreover, 

the Qu,ranic use of the term qa~â' \'li th reference, inter 

alia, to the judgm e nt ' made by the :Prophet after he had 

been made the hakam (IV. 65) -- a judgme nt to which the 
, 

Muslims ''1ererequired to submit cheerfulIy, (loc. ill.) is 

also significant. It not only 'evidences the introducti~n 

of a conceptuel innovation, but also of a semantic one. 

For, it was perhaps this use of the term qa~â'-with 

reference to judicial activity which gave that term its 

classical Islamic connotation. 

Tyan has also dra\~ an incorrect inference from 

Akh~al's arbitration in an inter-tribal dispute, or the 

submission of poetic disputes to arbitration, etc. 54 For, 

arbitration does not exclude the existence of a public

administered system of justice. It seems quite likely that 

side by side wi th gadâ', tahkim also continued to f'unction 
, . 

at the period of time in question. 55 Ï"Ioreover, it does not 

require much historical imagination to realizethat whenever 

a new insti-liution is introduced which ul timately supplants 

the pre-existing' one, 56 the process works itself, out over 

/ 
./ 



a period o~ time rather than overnight. Even on this 

account the existence o~ ta~m ~ the early period o~ 

Islamic history does not prave that gagâ' had not come 

into being. 
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Furthermore, the apparent discrepancy in traditions 

regarding the appointment o~ 'Ali and ' Mti'âdh, etc. by the 

Prophet is again not ' a weighty argument. œyan refers ta 

these traditions and points out that one tradition repre

sents cAli as having been appointed a judge and another 

mentions him as having beencharged with the collection 

of revenues. In the same manner, one tradition mentions 

Mu'âdh as having been appointed a judge, and the other as 

having been entrusted with the teaching of the Qur'ân. 

From the apparent discrepancy in these traditions he infers 

that aIl of them are apocryphal. Such an inference pre

supposes a clear demarcation of ~unctions, which hardly 

fits with the primitive administrative structure of the 

state dur.ingthe life of the Prophet, and ev en the early 

Caliphs.57 

Discrepancy in the traditions in regard to the 

aciiual places whereto these persons ,"ere sent by the 

Prophet: in respect of !1u C âdh to Yemen and !rlecca, in 

respect o~ 'Ali, ,to Yemen and Najran, appears to Tyan as 

an evidence o~ the spuriousness o~ these traditions. 58 

Such .an inference i6 hardly convincing. For is i t not 

/ 
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conceivable that a person was deputed once to a certain 

place, and then to another? It ' is understanàable, however, 

that a skeptical view of these traditions would lead to the 

conclusion that the traditions in ~egard to th~s very 

early period are not accurate and have to ' be examined 

\vi th extraordinary care. 'Vlhat is ' difficul t to appreciate 

is the conclusion on that ground that at this period of 

time ga4â' itself did not altogether existe 

The appointment by the Pious Caliphs of judges 

such as Shurayh and Abû Mûsa"al-Ashtar:t has also been . , 

denied by Tyan. In regard to both, the line of argument 

is not substantially different from the one just mentioned. 

The traditions which claim that Shurayh remained the judge • 
of RUfa for 65 years indeed appear to be exaggerated. 59 

Nevertheless, the evidence that Shurayh remained the judge . . 
of K:u.fa for a long long time is too overwhelming to be 

reasonably doubted. 

In regard to Ashtar:t, part of Tyan's argument pre

supposes not only a clear functional de~arcatioll in govern

mental administration, but also the established conventio~ 

that a person would stick aIl his lite to the sarne career. 60 

This underlies his denial of the view that Ashcar~ was a 

judge on the ground of his governorship of Bas~a and Kufa. 6l 

As we have argued above,. this hardlY fits with the actual 

picture of the primitive administration in early Islâmo 



In such circumstances it is very di~~icult to imagine 

that if a person ,had once been made a judge, he would not 

be appointed a governor at any later period of his life 

m~rely because, of his once having been a:ppointed a judge, 

or that a governor would never be asked to look after the 

adminis.tration o~ jus,1iice along wi th ' 'discharginghis 

duties as a governor. 62 

The ~amous Epistle of 'Umar addressed to Ash'arî, 

has also been rejected by Ty~ as apocryphal6, and this 

~act has been adduced by him, in order to reinforce the 

view that Ash'arî had not been ap:pointed a judge at aIl 

and that the of~ice of the judge did not exist at that 

time. The earliest reference to this epistle that this 

writer has come across is in K. al-Kharâj of Abû Yûsuf, 

wherein he mentions m~rely ~ a sentence of the epistle, r./" 
, / 

~., the one in which 'Umar admonishes Ash'arî to treat 

the disputing parties equally.64 The next author who 

mentions these instructions of 'Umar, contrary to the 

vie,." of l\fargoliouth and Tyan, i~ Shaybânî" 65 Apart from 

the, fact, however, that the arguments adduced to prove the 

apocryphal character 'of the epistle are not overwhelmingly 

persuasive, they do not prove the contention that Ash'arî 

had ' not been appointed a judge, not to speak of establish

ing the non-existence of the institution of ga4â'. On 

the contrary, the mention ofthese instructions as early 

.:' 
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as in the works of Ma C mar66 and Abl1 Y"Ûsu:f ShO'VIS a t le ast 

that even in the early part of the second century, that 

is about three quarters of a cen"liury after his death, 

Ash C ar:t '<las already known as a judge, a .fact '/lhich lends 

support to, even if i t does no""1i conclusively prove the 

contention that Ash- ari had served in the capaci ty of a 

judge. 

Even this brief scrutiny would show that the con

clusion at which Tyan has arrived is hardly rooted in 

solid historical facts. This negati vé argument of ours, 

combined with our positive evidences a.nd arguments, ma.kes 

a strong case in'favour o.f the traditional Muslim view of 

the origin of the 11uslim judicial institution - the vie'\<l 

that the l'rophet' s activi ty marked a very perceptible 

break '\'lith the pre-Islamic judicial tradition, and that 

the foundation of the new judicial institution '!tlas laid 

during the Prophet's own li.fe-time. 

III 

With this background, let us make a preliminary 

connaissance of the controversial question of the contri

bution of the Prophet to Islamic Fiqh. V/as his contribu

tion confined merely to e~ounding the ethical-legal norms 

which are embodied in the Qur'ân or did the Prophet, by 

his precept and practice, provide the basis .for further 

/ 
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elaboration of these norms? Horeover, did the .immediate 

follo\'lers of the Prophet attempt to understand the Quranic 

nOl"ms \'li th reference to the precepts and practices of the 

Prophet thro~gh whomthey had received them, or did they . 

do so without any reference to them, regarding them as not 

possessed of any binding av.thority? 

The classical !lIuslim image of Islamic legal 

doctrines has been that they were based, theoretically 

as well as. .historically, ·on the Qur' ~n, the sunnali, ijmâ' 

and ~iyâs. 67 The vie", of several contemporary Western 

scholars on the other hand, is quite different. They 

consider, for instance, that the svxmah of the Prophet 
68 itself is a relatively late concept. In other \l/ords, 

the earliest generations of the 11uslims did not conscious

ly subscribe to the vie\'l that the precepts and practices 

of the Prophet had a binding authority as su·ch. 

The fact, on the contrary, is that the impact of 

the Prophet on his follo\tlers was as extraordinary as was 

his personality. This will become quite evident if we 

look at l'lis personality in the context of the kabia of 

the Prophet's time. His strv.ggle had proved to be a 

tv~ning-point in the history of the Arabs. It had not 

only revolutionized their life but had also made them, 

"Ti thin a deçade after the death of the Prophet, a world 

power. "Tould a relatively primitive people, "Tho had 
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witnessed their inspired leader's astounding success, have 

conceived o~ him in the cold terms conceived by these 

present-day scholars? vrould it have occurred to them that 

the Quranic utterance s o~ the Prophet alone viere binding 

on them? Would it have been possible ~or them ta disting

uish betvTeen the Quranic e.nd non-Quranic utterances o~ the 

Prophet so sharply as to consider the ~or.mer authoritative 

and the latter not sOJ in ~act, was it even possible ~or 

them to look at the Qur' ân as divorcecl from the total 

activity of the Prophet? To assume that they could have 

done so merely shows poverty of his.torical imagination 
. . 

and ignorance o~ human Il sJrchol ogy • 69 

The other major à uriori argument against the 

authenticity o~ traditions from the Prophet is that their 

contents evince an attiJGUde of mind which is different 

from that of the Prophet. 70 The doctrines embodied in the 

''lorks o~ I}ad1th, it is contended, o~ten represent a stage 

of legal development which is inconceivable in regard to 

the period to which the Prophet belonged. 

vTere this argtunent to be accepted as sound i t should. / 

also constitute a strong à nriori argument against the 

revelation of the Qur'ân to, or through, the Prophet •. The 

finesse of the metaphysical doctrines o~ the Qur'ân, its 

highdegree of moral sensitivity, .its inimitable literary 

style, .all these can hardly be conceived with regard ta an 
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unlettered son of Arabia that the Prophet was. As for the 

Prophet' s attitude of mind, 'VIe have already seen that even 

though it was not that ot a technical jurist,his in-'Gerest 

in legal questîons cannot 'be doubted. 71 Tha-(; is obvious 

even .trom the Quranic verses, say, relating to inheritance, 

famiIy Iaw, etc. Indeed, the Quranic legislation, even 

though its quantity might not be very large, is neverthe

less a good reflection of both the attitude and the acumen 

of the Prophet. 

In the same '!;Tay, i t w01üd not be correct to deny 

à· priori those traditions from the J?rophet "Thich imply 

conditions and problems which could not have arisen in an 

altogether primitive society. For what seems to underlie 

this line of thinking is a false hypothesis -- that the 

socio-economic conditions in ''l'hich the Prophet had lived 

were altogether primitive. The J?rophet's birth-place, 

Mecca, was one of the main centres of trade in Arabia 

which had trading relations ,,,i th foreign lands such as 

South Arabia, Byza...'1tine S;y-ria and Egypt and Sassanian 

Iraq. In the early period of his life, the Prophet had 

himself been a merchant who had ev en travelled abroad 

for trade. The extensive use of commercial technical 

terms in the Qur' â.n also sho,"s awareness of problems 

relating to trade and commerce whichobviously :pre

supposes a sedentary and a somewhat economically advanced 
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society. The last decade o~ the li~e o~ the Prophetwas 

spent in Medina and it i5 during this period o~ hie li~e 

that the bulk of legal injunctions was revealed. I1edina 

,.,as an agricul tural to,'lIl and had a colony o~ Jews, and 

the people o~ this city were ~amiliar with several forms 

o~ agricul tural contl'acts. I~ we keep in mind thie back

gro"ùnd o~ the varied experiences of the Prophet, his 

awareness o~, and interest in, legal questions is not 

surprising. For, as in respect of other things, the 

customary laws operating in these two cities were, to 

say the least, "more highly developed than those o~ the 

Bedouins".72 

Besides this, there is another significant fact 

in regard to the traditions attributed to the Prophet. 

An ove~.,helm~lg majority of them is addressed to problems 

which ei ther pre-suppose ',or seem to have been raised by 

the Quranic legislation.73 This legislation usually 

consists of broad and general statements of principle. 

These statements are of such a natlœe that any attempt to 

put them into practice will necessarily require their 

elaporation and the determination of their precise legal 

significance. This is true even in respect of rituals -

~alâh, zakâh, ~a\'JD1, l;aj j, etc. Rules in regard to them 

are mentioned in the Qur'ânin such general terms that 

unless they are ~laborated, they cannot be put into 

/ 
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practice. There is reference, for ins'~ance, to ~alâh, but 

without precise fixation of time, its form, and its length. 

The same is the case in regard to zakâh, the tariff of 

which has not been laid down in the Qur'ân. Questions as . 

to thefixed time of ~alâh, the number of raktahs, and 

rates of zakâh payments on different items were bound to 

arise even duri~ the 1ife of the :Prophet·. The same can 

be said, more·. or le ss, wi th regard to the 1egaJ. matters, . . 
using the term in its narrow sense, such as fami1y laws, 

laws of inheritance, 1a\\"s of contract;; etc. Questions 

pertaining to these were bound to be referred to the 

Prophet as long as he was aJ.ive because of the belief in 

his being the recipient of revelation from God and because 

of his being the head of the I\!uslim state. Horeover, 

people confronted wi th such que stions would have of ten, , 

though not necessarily always, gone around inquiring 

whether the Prophet had said or done anything that was 

relevant to the questions concerned. Hence the à priori 

judgments which exclude the possibili ty that the :Prophet 

had expressed his views on legal matters or that he had 

done ariything which might have been considered by his 

immediate followers to be of legal relevance, seems to 

be an unreasenable hypothesis. On the contrary, it seems 

natural that these problems should have been referred to 

the :Prophet and that he would. have been inclined te 
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e:>""I>ress his views on them in his dual capaci ty as a prophet 

and a statesman. As :for the actual practices of the Prophet, 

what could have been more natural for people than, say; to 

:find out hO\'1 the Prophet had prayed and to derive guidance 

in their own praying there:from? The sruae applies to hie 

conduct '\'1i th pe ople, say, in warfare, etc. 

ithat this establishes is the probability thât the 

Prophet· did express his views, broadly speaking, . on the 

subjects discussed in the Hadtth collections. It might be . 
argued, however, that even if this vie,'{ is regarde~ as 

oorrect and it is conceded that the Prophet's utterances 

and actions did have a bearing on fiaht questions, there 

is little possibility that the reports about the precepts 

and practices o:f the Prophet '\';hich have reached us would 

be accurate. What is more likely is that true reports of 

them ".Iould have beel'l mingled wi th, and thus overlaid by, 

spurious traditions, as a result of the need for 'back

projection' o:f doctrines. The :fact that collection of 

traditions took place, in the main, during the second and 

the third centuries, seems to give this line o:f argument 

an ' appearance of plausibility.74 

Contrary, however, to the conclusions of some 

contemporary scholars, historical evidence indicates that 

the interest in the collection o:f data regarding the 

Prophet began at a very earlydate.75 The collection of 
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maghâzî traditions, according to Horovitz, began in the 

generation o~ Tâbi'Ûll.76 The reason is quit~ plain. The 

impact of the Prophet on his . followers was so great that 

they talked about him a great deaJ. and VIere inclined to 

take steps for the preservation of the memory of hi8 achieve

ments, especially o~ his military expeditions. This seems 

to have been in continuation of the a:yyâm tradition of 

pre-Islamic Arabia. 77 

But that was not aIl. There are evidences which 

show that collection and transmission of traditions dealing 

wi th dogmatic and legal questions also began qui te early • . 

One of the earliest extant documents in this connection 

is the Sahifah of Hammâmb. ~~tnabbih (d. 101), the pupil • • 

of the noted Companion, Abû Hurayrah. This Sahifah saw 
. ... 

the light of the day a few years ago owing to the efforts 

of Muhammad Hamidullah (sic.). There . can be li ttle doubt . -
as to the authenticity of this Sahirah, as Hamidullah has 

-r--. 

shown.78 This, along ''''lith other references in the extant 

w;orks of the early period, makes .ït qui te evident that tradi

tions had begun to be collected at a fairly early period, 

and had even begun to be preserved in the form of written 

works, even though it is understandable that the circula

tion of such worlcs was oonsiderably limited.79 

In fact there are evidences '1:/hich show that even 

isnâd, the system of citing the chain of the transmitters 

.. .. 
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of a tradition, was already in use (though not, of course, 
consistently) duringthe sixties or seve~ties of the 
first century which points to a very early origino;f the 
transmission of traditions. Joseph Horovitz has arrived 
at more or less the seme conclusion. 80 A more recently 
discovered testimony is provided by the letter written 
by the Umayyad Caliph • Abd al-Malik b. Marwân (65-86). 
In his letter to Hasan al-Basr! (d. 110), • Abd aJ.-l'rlalik . . 
asked him in regard to his doctrine of Qadar whether 
it was ' supported by "any riwâyah from any of the 
Companions of the Âpostle of Allâh or is it your own 
ra'y or is it something the verification of which is 
known in the Qur'ân".8l It is evident that this state-
ment pre-supposes the custom of aslcing people to authen
ticate the traditions which they cited by mentioning the 
transmitters of those traditions.8? 

The view that traditions as a whole are apocryphaJ., 
has also been argued by means of a comparison of the 
contents of the early ''lorks of Figh-Âthâr. Evidences 
are ci ted sho''ling that a number of doctrines were mentioned / 
in the beginning as the doctrines of some fugahâ' of a 
comparative,ly late period, and were ascribed subsequently 
to Successors, then to Companions, and ultimately to the 
Prophet. The attribution of doctrines to these different 
authorities shows that the use of the Prophet's name was 
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merely a part of the endeavour to back-project the doctrines 
of one's school in quest for the support of increasingly 
higher authorities from the past. Moreover, there is the 
phenomenon of the appearance of new traditions with the 
passage of time. A certain tradition, for instance, is 
not fo~d at all in the earlier works, but appears in 
some later work as a tradition irom the ?rophet (orfrom 
some Companion). The only reasonable inference that can 
be drawnfrom this i8 that the tradition concerned was 
forged during the intervening period. 83 

Now, so far as historicaJ. method goes, it would be ' 
accepted by all that if the later works contain much more 
factual information about a past event than the earlier 
works, the statements found in the later works should be 
looked at with initial distrust. In regard to Sirah 
literature, for instance, we notice that the later works 
embody a good many more traditions regarding the miracles 
of the Prophet than the earlier works. The only sensible 
deduction would be .to look at these anecdotes with an 
amount of distrust and scrutinize them carefUlly. Does 
thisalso apply to the period of time and the subject 
under discussion? 

In our view there are several factors which raise 
serious doubts as to the vàlidity of applying this method, 
specially applying it mechanically. These factors are 
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the following: ' 

(1) ~he 'Arabs were, in general, not a literate people 

and '<Tri ting ''Tas introduced among them not very long before 

the advent of the Prophet. 84 In pre-Islamic !IIecca, there 

were said to be no more than ,fifteen or twenty persons who 

knew how to read and write;85 in IvIedina, the number of 

persons who could \'Tri te was said té be lèss than a dozen.86 

Islâm undoubtedly contributed to the spread of literacy. , 

Hevertheless, i t ''Tould be an unjustified assumption in 

respect of a soc~ety wherein the tradition of reading and 

writing had just begun to twce roots that the work of an 

author on a subject would include the SL1m-tOtal of the 

kno"rledge available on that subj ect at that period of 

time. 87 No matter how sharp the memory of the Arabs 

might have .been, there could have been no guarantee that 

a person who had come to kno\'l a certain tradition would 
'. 

not forget or confuse its content, or its tr~smitting 

authorities, or that hewould necessarily include it ' in 

his \'lork. 

~hen, the attribution of a tradition simultaneously 

to some Successor, to a Companion, and to the Prophet 

does not necessarily prove its spuriousness. It is under

st and able, for example, that if a layman of Kufa was faced 

wi th a legal problem, he would have gone to some ''Tell-known 

scholar, let us say, Ibrâhfm Nakha'i (d. cirea 95). Now, 

1 
/ 
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qui te possibly the question he would have put to Ibrâhim 

would not necessarily have been whether anything on that 

subje~t had been reported from the Prophet, or whether 

. there was a:ny Quranic verse in regard to the problem 

concerned. Many a layman would have be·en interested in 

inquiring what the right doctrine on that questionwas, 

not the source of it. It is quite likely that bis ques

tion '''ould have been put in some such form: "I. married . 

my bondswoman and then l set her free. Some people 

have told me that she i6 no longer my wife. Is it true?" 

To this kind of question, Ibrâhim's reply would not 

have necessarily included a mention of the arguments 

some Quranic verse or tradition from the Prophet or from 

some C omp ani on , etc. It is likely that quite often he 

would have stated his oWn doctrine wi thout mentioning 

the source of it. His reply, therefore, would. either 

h~ve been that the Woman stood divorced or that by 

virtue of her having obtained freedom, she had acquired 

the right to decide \'lhether to continue as his· "life or 

not. Anyone who would have reported this opinion would 

have reported it as the doctrine of Ibrâhim which does 

not necessarily prove that Ibrahim had no authoritative 

tradition to support h:Ls clootrine. The sarne applies 

to the judgments issued by the judges in connection 

\'li th the dispensation of justice. 

, 
/ 
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If the early works are read carefully and compared 

wi th ohe another, there are numerous ex~"':pJ..cs '\'lhich '{Till 
A • 

sho'\" that a fagih-tradi tionist kne'" a certG..i .. 'l trücli tion 

from a Companions or the Prophet, but did not mention it; 

or that he mentioned it at one place but not at the other 

place. For instance, in his Âthâr Shaybânl does not 

mention several of the traditions which had found a place 
... 

in the Athâr of his predecessor, Abû YÛsuf. In the same 

way, the J:!uwatta'ofShaybâni does not mention quite a . . 
fe't" tradi tians found in the Hu'\"atta' of MâJ.ik,88 even 

. . . 
though I~lik was a predecessor of Shaybân~. Does this 

fact warrant the conclusion that the traditions found in 

Abû Yûsu:f t s \"orks or in the ï-!u1"atta' of Mâlik, but not 

found in the '\'lorks of Shaybâni, were not kno\'lll to the 

latter, or that they did not exist at all upto the time 

of Shaybâni? At times even those marfû~ traditions which 

support, for instance, the Iraqian doctrine are not found 

in ~ • .§a. though they are found in Hm.,. Hâlik. 89 

"fould it be valid to in:fer in such cases that the tra-

ditions in question did not exist upto the time of 

Shaybâ.ni? VJhat we are driving at is that there are 

several considerations '\tfhich sho'\'1 that a mechanicaJ. ap

plication of the e silentio argument, such as in the 

Origins of Schacht, isunjustified.90 

'(4) The difficUlties of communicatioil in' an age such 
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as ·the ~irst arid second century of hijrah between the 
various centres of Isla.ndc culture - IvIedina, Kuf'a, Syria 
and Egypt should be kept fUlly in view before making. any . 
categorical judgments on the issue. The above-mentioned 
method could perhaps be considered valid to a limited 
extent in respect of matters w'hich are faced practically 
by the mass of Muslims and hence, knowledge about them 
cau be assumed to be ~ldely diffused. As for those matters 
which do not concern every I1uslim, but only a ·specialized 
group of people, e.g. the validity of various ~orms of 
business transactions, questions regarding the distribution 
of inheritance, etc., these are directly the concern of . 

. 

those who are businessmen, or of the specialists in Figh, 
or of jUdges. 9l In respect of matters of the latter 
category it would be bold indeed on one's part to infer 
from the lack of mention of a. certain tradition, say, in 
the extant works of Abû Yûsuf and its existence in the 
works o~ Shaybâni, that no tradition on that question had 
ever existed upto the time of Abû YÛsuf. It would be sti~l 
bol der to mruce a positive statement that the tradition 
concerned had been put into circulation in the intervening 
period bet\'leen the composition of the works of Abû Yûsuf' 
and those of Shaybâni. 92 '. : 

What we are driving at is not that traditions ".'rere 
not forged, or that legal doctrines were not back-projected. 

/ 
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For these are well-lmo\m f'acts. \vhat "Ile are suggesting is. 

that the operation of' these processes does not exclude the 

possibility that quite a number of traditions do genuinely 

go back to the ~ro~het. Eence, the conclusion of Schacht, 

for instance, that not even a single legal tradition from 

the ~rophet is genuine,93 appears to be grossly exaggerated. 

The position of this \iriter on the issue seems to a~proxi

mate the following statement of' Coulson: 

••• the Qur' â:n i tsel:t" "posed problems \'lhich must have 
been of immediate concer-il to the Huslim communi ty ' and 
with which the Prophet himself, in his roleof supreme 
politicaJ. and legal authority in Hedina, must have 
been forced to deal. \filen, therefore, the the sis of' 
Schacht is systematically developed to the extent of' 
holding that "the evidence of' legaJ. traditions carries 
us back to about the year Â.H. 100 [sc .Â.D. 719 J only,1I 
and when the authenticity of' practically every alleged 
ruling of the ~rophet is denied, a void is assumed, or 
rather created in the picture of the development of 
law in early Muslim society. From a practical stand
point and taking the attendant historical circumstances 
into account, the notion of s~ch a vacuum is diff'icult 
to accept •••• it is suggested [i.e. by the authorJ that 
the substance of' many Traditions, particularly those 
which deal 'VIi th the o"bvious day-to-day problems arising 
from the Quranic laws, may weIl represent at least an 
approximation to a decision of the Prophet which had 
been preserved initially by general oral Tradition. 
If this practical premise is accepted then it is a 
reasonable principle of historical enquiry that an / 
a~leged ruling of the Prophet should be tentatively 
accepted as such unless some reason can be adduced as 
to why it should be regarded as fictitious.94 



CHAPTER II 

THE EARLY :PHASE: FIQH BEFORE ABÛ H11NÎFAH . 
One of the main burdens of the :Prophet's teaching, 

as we have noted, \'las to establish the authori ty of reve

lation.1 Evidences regarding the time immediately after 

the demise ' of the :Prophet show that this task had . been 

successfully accomplished during his life-time. These 

evidences corroborate, on historical grounds, our à priori 

inference that the authority of the teachings of the 

:Prophet had become well-established. 2 In fact, it can be 

proved that not only was the authority of the :Prophet 

acknowledged in principle, but even his specifie rulings 

were . adduced wi th a vie''l to supporting legal · doctrines in 

the earliest period of Islâm.3 

The attitude adopted in respect of the problems 

which arose on the very morrO~1 of the Prophet 1 s demise 

support this contention. One of these was the question 

regarding the inheritance of the estate of the :Prophet. 

The ruling vrr1ich prevailed on that question was that of 

Abû Bakr. He based his ruling on a statement of the 

:Prophet the substance of which is that the material 

estates of the prophets shou;ta. be treated as charity, 

rather than be distribu·t;ed among their legal heirs. 4 

67 
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A skeptic might be inclil1ed to doubt the veracity of Abû 

Eakr's attribution of this ruling tothe Prophet. There 

seems no reason to doubt, however, the fact -~hat Abû ]a}œ 

did give this ruling and that he based it on a saying of 

the Prophet. 5 In the first place, the ruling of Abû Eakr 

was at variance \'li th the customary law of the pre-Islamic 

Arabs as weIl as the Quranic injunctions regarding inhe-

·ritance. Under such circumstances, it is hardly cOl1ceiv

able that it could have prevailed on his o\~ authority 

alone. Reference to a higher authority was, therefore, 

a circumstantial necessity. Secondly, even though the 
Âc h A Shi i authorities in general express urillappiness at Abu 

Ealrr's ruling, they do not deny the fact that Abû Eakr 

gave this ruling and that he did so on the basis of an 

alleged statement of the Prophet. In fact, the criticism 

of Âbû Eakr by the Shi'ah is one of those testimonies 

which reinforce other evidences which authenticate the 

event.~ This is besides the tact thàt traditionists as 

weIl as historians consider, almost unal1imously, the 

tradition concerned to be authentic. 7 

The same may be said about a fe\" other que stions 

w'hich . aro se around the same period of time. Part icul arly 

mentionable among them are Abû Bakr's decision to wage 

war against those \'Tho had refused to pay zakâh and to 

despatch the army'of Usâmah despite manacing circumstances 
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around Medina. He decided in favour of this policy on the 

ground that nothing else 'VIas proper to do in vie"l of the 

well-known intention of the Frophet to despatch the army.8 

l 

It is evident, therefore, that even in this early 

period nthe teachings of the Prophet n , by which '''le mean 

the Quranic as weIl as extra-Quranic teachings ,of the 

Frophet, including the precedents of his life ~ "'..,ere 

deemed to be normative. Beyond this, ho\tlever, the picture 

is\not very cle~. There is very little by way of written 

works composed during that period which is extant. Hore

over, information concerning the doctr:Lnes of the indivi

dual authorities of that period is far too meagre and 

fragmentary to give an adequate picture of their charac

teristic attitudes. Nevertheless, thanks to the extant 

works of the second century, we can at least perceive, in 

a broad manner, the main stages of development through 

which Islamic la",.., passed during the i'irst century and 

hO"1 its doctrines were elaborated. 

The evolution of positive legal doctrines as weIl 

as legal theory 'in Islâm is, in part, the result of the 

endeavour -- both theoretical and practical to apply 

"the teachings of the Frophet". The desire to live 
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according to · the "lill of AJ.lâh necessi tated acquiring 

knowledge as to what the "will of AJ.lâh" is. .Anyone who 

has studied the early history of Islâm cannot fail to be 

impressed by the religious ferveur that Islâm had created

the fervour to know and fulfil the "Till of Âllâh. It is 

this very fervour which is evident from the pain,s t .. aking 

efforts for· the "collection" of the Qur'~n and the presence 

of a considerable number of "rec iters", at a very early 

period of Islâm.10 Another manifestation of this fervour 
.. ·11 

was the early interest in the biography of the ?rophet, 

and fn the collection and transmission of traditions from 

h ' 12 :un • Indeed, it appèars that quite early a group of 

pious religious scholars had begun to appear. The se 

people met in mosques and discussed religious questions, 

and their discussions covered theological questions such 

as that of Qadar,13 as well as questions relating to the 

practic8.l duties of a r1uslim. It is the attempt to define 

and elaborate doctrines in regard to the latter from the 

religious point of vie\"i which gave rise to a body of iegal 

doctrines which served as the basis of Islamic law. 

There "las another pO''Ierful factor "Ihich contributed 

tù the development of Figh. This was the establishment of 

the judiciary during the last decade of the ?rophet's 

life.14 While the former motive stimulated the search 

for defining the norms of conduct, the latter motive 

/ 
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forced the consideration of more or less the same questions 

from a legal and juristic point of view.15 In short, a 

combination of these two motives made the early Nuslims 

face a large number of questions whichhad not been 

covered, at least explicitly, in the fragmentary pieces 

of inf'ormation that the early I1uslims possessed.16 One 

of the concerns of the early I-Iuslims was to establish the 

neJ..~s of relevance oet'tleen the que stions '\'/hich were cons-

tantly arising in the fast-developing Islamic society and 

the. "teachings 'of the Prophet ll • The following examples 

\'lill illustrate this: 

Ritual Cleanliness 

Nenstruation according to the Qur'ân is a period 

of illness and ritual uncle~~iness17 and hence the 

Islamic doctrine that a women. may nei ther pray nor have 

sexual intercourse during her menstrual cycle. The same 

is the case '\'/i th regard to the period of post-natal 

bleeding (nifâs). Aside froID regular menstruation', 

Islamic law also takes note of irregular menstruation 

(isti~â~ah) i.e. continuation of menstrual cycle for a 

period longer than normal. The doctrine with regard to 

istihâdah is that if' bleeding continues beyond a certain . . 
number of days, the ,,,oman does not remain unclean for 

purpose of the ritual prayer.18 
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Systematic reasoning (though without explicit 

reference to havd and istÜ~oâdah) led to the forJ.:l ..... ~:ation . . . . 
of the doctrine that the period after the normal period of 

post-natal bleeding is not to be treated as a ritually 

unclean period and a \-Toman may pray during this period, 

though she has 0 to perform ablution for every prayer [o"'ing 

to bleeding].l9 

In cas~ the post-natal bleeding period (nifâs) of 

a ,.,oman is not regular, it "las inferred that the normal 

nifâs period should be determined according to the nifâs 

period of the "VlOmen of her tri be • 20 

Ritual Prayer 

If one"'}is greeted while one is praying, should 

one respond to the greeting or not? This problem seems 

t h b ttl d th e ~~ly.2l Olt' d o ave een se e ra er ~ ~s pre-suppose 

in the question: "Should one respond to greeting during 

the sérmon of the Friday prayer?" It is understandable 

that it should have taken some time to realize that the 

prayer and Friday sermon, both being rituals, had so much 

in common that the injunction in regard to the former 

should be regarded as applicable to the latter as well. 22 

Both Ibrâhlm and 0 Ibn lI-iusayyib (d. 93) considered this 

question, and '-Thile the former found no harm in returning 

the greeting, the latter found it objèctionable on the 
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ground that Friday sermon amounted (bi manzil~h) to ritual 

prayer, an opinion \'lhich Abû l}anif'ah and Shaybâni acceptedf3 

Marriage 

The Qur'ân lays down the nor.m that a person may not 

remain in matrimonial bond 'Vii th a '\IlOman and her sister at 

the same time. 24 This was the given. in the light of' which 

non-given situations had to be faced. The question which 

arose quite early, may be even as early as in the time of 

the Companions (understandably so 'O"\'ling to the existence 

of a large number of slave-girls), was whether one could 

ex.ercise the right of sexual intercourse wi th two of his 

slave-girls who happened to be sisters? Since the 

paraJ.lel bet\'leen the two cases was qui te obvious, the 

prohibitory injunction vlith regard to ~ the Olle was judged 

to be applicable to the other. 25 

This also gave rise to ~~other question: what is 

the legal effect of' violating the prohibition of cohabiting 

with two sisters? Does this automatically lead to the 

annulmen"b of marriage ?26 

Further corollaries of the question wère: \Vhat is 

the legal effect of kissing one 1 s mother-in-la\'l \'li th sexual 

desire?27 and of' looking [With sexual desire] at the genitaJ. 

part of a woman's body [i.e. does it make marriage with 

th .. . . .. bl f h· ? ] 28 au woman ~mperm~ss~ e or ~s son • 

/ 
/ 
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Divorce 

The procedure of divorce has been laid down in the 

Qur' ân at some length. 29 It ''l'as settled quite early that 

triple divorce -- and the standard procedure for which 

''las to pronounce one divorce after each menstrual cycle 

led. to irrevocable repudiation o~ marriage. From this 

arose the question: Vlhat is the leeaJ. effect o~ a triple 

divorce if it is pronounced in one session.30 . 

A corollary of the doctrine on divorce was to 

consider the legaJ. effect of sorne of the customary 

expressions for the repudiation of marriage instead o~ ' 

the categorical ~alâg, such as the expre ssion "thou. art 

l;arâm unto me ", or "spend thy wai ting period 11, etc. 31 

\'lhat was the legal effect of a slave-girl' s bearing a 

child for ~master? Is it permissible to sell or 

donate su ch a slave-girl (umm walad)?32 Then, what is 

the status of her children?3~ 

If one sells one' s slave-\'1ife, does this saJ.e 
. ;'. . 

amounts to repudiation of marriage?34 

Penal :[jaw 

The question of deliberate assassination of a slave 

by his master: does it fall llilder the generaJ. Quranic rule 
. ,. 3.5 l of Qisas? n the beginning the answer was in the . . 

-~. 
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affirmative, a doctrine which has come do'Vr,a from IbrâhÎm. 
Later the problem was seen in a different light. A 
systematic consideratioll sho'\'red tha:~ the slave ''las merely 
the property of the master. The master, therefore, could 
merely be penalized ?y beating, rather than be executed, 
the underlying reason of ''1hich pre sumably ''las the opinion 
that a person's destruction of his own property did not 
constitute homicide. 36 

Accusation of illegitimatesexual intercourse 
bet\'leen a male and a female, provided i t is unsupported by 
the requisi te number of \llitnesses, is a penal offence for 
which the Qur'fut has laid do\'in a specific penalty (Qur'ân, 

XXIV. 4). If: false imputation of zinâ makes a person.liable 
to puni shme nt , \Ilhat is the legal consequence of false accu
sation of sodomy'? In other "lords, does the latter offence 
also rende~ a person liable to the punishment laid down for 
the former?37 

Examples such as these are myriade Our citations 
above are only for the purpose of giving a cross-section 
of the kinds of questions that werè posed during the tirst 
century of Islâm. It is clear that these questions pre-
supposed the gener~ acceptance of certain norms. It ''laS 
'by facing questions su ch as the ones mentioned above in 

the light of those norms that positive doctrines were formu~ 
lated and the elaboration of Islamic law took place. 

/ 



G. 

76 

'~atever evidences are available confirm the conti-

nuance of two characteristic features of the Musl~~ attitude 

to legal matters during this period~ In abroad fashion, 

the scope of the "legal que stions Il ,.,hich were discussed 

was circumscribed by the legal prüvisions of the Qur'ân. 

Secondly, all kincis of questions were looked at from the 

religious point of view insofar as they were judged in the 

light of the accepted religious norms. 38 

II 

The examples we have cited above generally show an . 

attempt to formulate norms relevant to the situations which 

had not been directly covered in the teachinge of the 

Prophet. The next step, and indeed very close to this, 

was the rise of a new kind of que stions, viz., the purely 

legal and judicial ones. Ve have seen that the Quranic 

norms even the legal ones -- have an ethico-religious 

form. 39 It is for this reason that the bulk of the 

Quranic verses seems to be directed to creating in man 

the attitude of ''lilling compliance with the directives 

of God and the Prophet. But a more mundane question that 

was bound to arise ''las: What would be the consequence if 

someone violated these directives? In the Qur'ân, this 

question has been squarely faced at a fe,oj' places and 

clear, explicit rules have been laid do-wn. :40 It is true, 
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nevertheless, that in a majority o~ cases purely legal 

judgments about human acts are lacking. The actual admin

istration o~ justice, however, necessitated the co~ront

ation o~ these problems ~rom a legal point of view. The 

rollowing examples will illustrate how the early Muslim 

mind was wrestling with the problem o~ deriving rules ~rom 

a body o~ primarily ethico-religious norms. 

The Qar'ân lays down that i~ a person divorces his 

wife, he should part with her a~ter having given her some 

kind o~ gift (mut'ah). This gift has been declared by the 

Qur' ân. to be a right o~ the divorced Woman against IIthe 

pious."4l· What is obvious i'rom this Quranic verse is the 

dut Y imposed by God on a person in case he divorces his 

wire. But what should be the decision of a judge i~ to 

him is referred the case o~ a person who had deviated from 

that norm? One or the rulings was that since the Quranic 

appeal was directed to the conscience oi' the individual, 

it was not judicially eni'orceable. Shuray~, ~or instance, 

is said to have remarked that it was incumbent upon a 

person i~ he is pious, but he did not ~orce the divorcing 

· person to do so.42 This "'as aJ..so the ruling or an'early 

judge oi' Egypt. 43 On the o·t;her hand, the decision or an-

other judge was that the of~ender be forced to pay some 

gi~t to the divorced "life and in i'act he is reported to have 

decreed that a certain amount should be deducted ~rom his 
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stipend. 44 

Then there was the problem as to whether the testi

monyof those who have been convicted of major offences 

such as those punished for imputing unchastity without 

the required number of \'litnesses, or for drinking or theft 

. should .be accepted by the judge if they had repented and 

had reformed their conduct. Do repentance and reform have 

any mundane legal significance, or are their effects 

totally other-worldly? In other \'lords, is such a person 1 s 

testimony acceptable in a court of la\ll or not?45 

III 

The tasl{ "'as not an easy one. Besides the diffi

culties inherent in deriving legal precepts directly from 

ethico-religious norms, there \'/ere several others. One 

of these was that the character of the Quranic injunctions 

was such that often they lent themselves to several inter

pretations. This difficulty was accentuated by the fact 

that the severa~ verses of ·Qur'ân. seemed to col'itain mu

tually contradictory provisions. It ''las accentuated still 

further by the fact that it is not to the Qur'ân alone 

that fighi problems viere referred. 4·6 . A fe\'l examples would 

suffice to show the difficul ties \'ri th \'Ihich the early 

Muslims 'VIere 'V/restling: 

The Qur' fu1 lays down a period of wai ting for 



divorced women, as 'V'Tell as for ,'lido'''s before they may 

conclude a fresh contract of marriage. The following 

Quranic verses are relevant in this connect~on: 

(i) \'lomen "Tho are divorced shall wait, kee:ping 

themselves a:part, three [monthly] co~ses 

(II. 228). 

(ii) Such of you as die and leave behind them wives, 

they [the wives] shall ,,,ait, kee:ping themselves 

a:part, four months and ten days (II. ?34) • 

. (iii) And for those with child, their :period shall be 

till they bring forth their burden (LXV. 4). 

Since the vie'" that one· verse could abrogate 
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the other was held from the very beginning,47 there "las 

considerable disagreement regarding a :pregnant woman's 

period of waiting based on the consideration as towhich 

of the verses was applicable to the' question under 

consideration, or which of these verses abrogated the 

others. In the light of the above consideration, decision 

had to be made whether this period comes to an end with 

the delivery of the child, even if it comes to an end 

before the appointed period of four months ru~d ten days, 

or necessarily extends to that :period (in case of widows) 

or the s:pecified period of three menstrual cycles as 

prescribed in the case of divorced vlOmen. 48 

False imputation o:r'zinâ, as we have noted, ~s 
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a ~unishable offence. 48a One of the Iegal effects of con
viction in this crime is to Iose the right of testimony. 
The Quranicverse on this question is the following: 

••• And those '''ho accuse honourable women but bring not four \'/i tnesses, scourge them [t'/i th] eighty stri~es and never [afterwards] acce~t their testimony. They indeed are evil-doers. Save those "Tho after"lard re~ent and act aright~ [For such] lo! Allah is Forgiving, Merciful.4~ 
The ambiguity inthis verse is whether repentance and 
making amends restore' the right of testimony, or is i;;p.!?i:r 
effect confined to the next world? This remained one of 
the dis~uted issues a.m.ong the eàrly jurists. 50 

The pre-Isl~~ic Arabs knew several forms of marriage, 
one of which was mut C ah - marriage for a f'ixed period of 
time. In the earliest period of IsIâm, it had not been 
prohibited and there are attributions of variant readings 
of the (fur' â.n in favour of mut C ah to Ibn Mas 'ûd, Ubayy, 
and Ibn cAbbâs.51 rŒut'ah \'las, nevertheless, held as pro
hibi ted, a develo~ment "/hich took ~lace fairly earIy. 
Among other grounds there "'as the argument that it had 
been repealed by the Quranic verses on nikâh, "iddah and 

• 
mirâth. 52 

A further source of difficulty was lack of agree-
ment as to \'/hich of the traditions should be accepted and 
which should be rejected. During the first century, the 
science of tradition ,,,as at a very elementary stage of i ts 
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evolution. Traditions had as yet not been scrutinizcd 
.. A . 

according tO ,the criteria of ~adith-critici6m, for theGe 

criteria were as yat not devaloped. \'{a have seen that 

·isnâd had begun to be _ .employed sometime aro~d the middle 

of the first century.53 Being ofrecent origin, during 

the first century it ''las not employed very consi.stently.54 

The result of all this was that the generally accepted 

doctrine.of onels school or those ,practices of the com

munit y which en~oyed general approval, occupied a rela

tively more important position than they did subsequently. 

Furthermore, even though the Qur'ân 'and the Sunnah of the 

Prophet were considered authoritative, the methodology , 

according to which legal doctrines could be formulated 

from these sources had as yet nût been elaborated. In 

~ormulating legal doctrines, therefore, the fundamental 

sources were used in a manner percepti,bly different ,:t'rom 

the manner they were used in the subsequent period. 55 

110re than any elaborate methodolog:r (which, in fact, vias 

developed later) the early Muslims were guideâ by good 

'common sense and ethical and practical considerations. 

Practice, formal traditions trom the Prophet and the Com

panions, Consensus, etc., all these were referred to as 

arguments, but wi,thout the rigid discipline that follow:ed 

the precise definition of legal theory and mathodology 

during the second century.56 

, 
/ 
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IV 

The two main channels through vlhich positive legal 

doctrines were ~ormulated during the first century were 

futyâ57 and ga4â'. Futyâ consisted of replies to queries 

from men who had a reputation forpiety and religious 

knowledge. This was an informaI institution and repre

sented the relaponse -.. 0 a religious need of the l-Iuslim 

society -- the need for the definition and elaboration of 

its religious ethie. 58 These quer~es eovered dogmatie, 

ritualistie, ethical, as weIl as purely legal questions. 
" ", . 

As for the judgments of the (,lâdis, \'lhose function was to . 
settle disputes and enf'o""!'ce the law, they were generally 

confined to legal questions in the narrow sense of the 

term • . It is the dicta of the pious seholars and judgments 

of the judges of the early period which constituted the 

first outlines of Islamic la"l. 

The main in~erest of both these groups lay in eon

sidering specifie legal questions, questions as they arose, 

rather than the totality of the questions which were to 

consti tute the body of· Islamic legal doctrines. In their 

judgmentsthey were guided by ethical and practical consi

derations, particularly the consideration of substantive 

justice. Legal que.stions were generally treated in an .§:9. 

hQQ and piecemeal manner. Technical legal considerations 

/ 



83 

played a relatively insignificant role. These .factors 

prevented the early Muslims .from .focussing attention. on 

the structure of positive la\,'s as a \-lhole and froID consi

dering, ·.;in a systematic fashion, questions relating to 

legal theory. This is besides the .fact that even a sys

tematic view of the entire body o.f laws develops in a 

society only gradually, what to speak of constructing a 

science on that basis. 

During the greater part o.f the .first century, par

ticularly during the first héù.f of it, the science called 

'Figh59 scarcely existed. And tautologous though i t might 

sound, one of the main reasons .for this was the absence 

o.f the fugahâ' in the technical sense o.f the terme 

It was during the Iast quarter o.f the .first century 

that·we get the first traces of the development o.f the 

science o.f Figh -- which manifested itself in the first 

attempts to discuss, al though not yet qui te systematically, 

questions relating to legal theory.60 

As for the development of positive doctrines, it 

had continued apace even beiore the question of defining 

a preciselegal theory had been seriously discussed to any 

appreciable extent. For these doctrines had developed 

during the course o.f answering questions which had arisen 

as a result o.f the endeavour to apply the "teachings o.f 

the Prophet". This process \Iras not confined to a:ny parti-
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cular Islamic area. Al though no work on Figh of that 

period has ,survived the vicissitudes of time, the extant 

,., works of the second cel1.tury bear testimony to the kinds 

of legal questions which confronted the earlyMuslims 

d~ing the first century. It i6 significant that in aIl 

the kriown centres of Islamic law - Hijaz, Iraq and Syria

more or less the same questions '\-Tere brought u,nder consid

eration -- a fact which points to a common source of their 

origin: "the teachip.gs of the Prophet". It is this which 

explains the fact that Islamic law has inherited a common 

body of doctrines which has served as its infra-structure 

from the earliest time. 61 Although ev en during the early 

period, the ~octrines of these ~entres of Islamic Figh 

were differentfrom one another, there alwaya aeems t~ 

have been a core , of agreed norms out of which multifarious 

questions arose, and in the light of \'Thich further elabo

rations of these doctrines took place. 62 

We have seen above some of the difficulties which 

confronted the early Muslims in connection with the formu

lation of legal doctrines,63 and have also noted in passing 

the absence of a well-defined methodology.64 The evidence 

available to us about the earliest :period c'orroborate 

these conclusions. 

The doctrines of the early period are characterised 

with considerable irregularity, from a systematic point of 

/ 
/ 



view, ·in addition to lack of certainty. These doctrines 

represent the first atteml1ts to formu.late legal norms:.in 

the light of the ~1formation available to the Muslims of 

the early. period regarding "the teachings of the Prophet ll • 

The following examples will illustrate that even though 

it was remarkable that a great many legal questions were 

considered and the outline of Islamic law ''las laid down, 

yet quitea few doctrines were irregular according to 

the later standards. This is illustrated bythe following 

.examples: 

Regarding the punishment of adultery: lashing 

according to the Book of God and then stoning 

aceording to the su:rmah of the Âpostle of .AJ.lah. 65 · 

Regarding the punishment of zanâdigah: they . 

were put to death, then thrown into a diteh and 

then their eorpses were burnt. 66 

Regarding the eX})ressions khaJ.iyah, bar~yah, 

harâm and battah in eo:rmeetion with divoree~ the 

ruling w.as that they had the effect of triple 

divorce. 67 

Regarding the waiting-period of a pregnant 

"lidow: the two pre seri be d terms of wai ting, i • e • , 

four month~ and ten days, and child~birth, whieh

ever happens to be longer. 68 

Regarding a man and '\Toman who indulged in 

/ 



illegitimate sexual ~tercourse and then married: 

they continue to live in the state of sin. 69 

Regarding the exchange of two dirha.ms against 

one: there is no objection against that.70 

Regarding the person who marries and commits 

illegitimate intercourse before the c onsummati on " 

of his marriage: the couple should be separated,71 

the husband punished wi th lashing, and the woman. 

should receive half of her sadâg.72 

Regarding a Christiàn ; whose wife embraces 

Islâm: he has greater right over her as long as 

he does not takeher out oi dâr al_hijrah.73 

If a person offers his wife the option either 

to choose herself or him [i.e., either to separate 

or to continue the matrimonial relationship], and 

she chooses her husband: this entails a single 

divorce.74 

86 

Even at a slightly later stage, i.e., during the 

second half of the first century, evidences regarding the 

rulings of judges present numerous irregularities, although 

they register some advance over the doctrines embodied in 

~. II. The judges, who were generally possessed of a 

pragmatic outlook and whose main concern was substantive 

justice, were less formaI and less strict in the applica

tion of the Islamic legal norms, particularly in the 
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sphere of judicia1 procedure. A judge ' of the early second 

century, Ta-t'lbah b. Nimr (d. 120), for instance, did not 

accept the testimony of ,a Yamanl against a Mu~ar~ and 

vice versa. 75 Of another' jUdge ~ 'Abd .AJ.1âh b. al-Ijuj ayrah 

(judge of Egypt '69-83) , Kindi reports: 

..• If the witnesses 'were equal [in number] Ibn al
~ujayrah used ta decide that [the merchandise in 
dispute] should be divideâ between them. In case 
any of the parties 'had more than t\'lO wi tnesses, or 
more wi tnesse s than [the other party], the case \'las 
decided in favour of that' party. And if the merchan
dise \'las in the possession of a person; whoproduced 
a shâhid 'adl, the merchm1dise went to him, even if 
the otherparty produced a greater number of witnesses.76 

Tawbah also used to decide cases in, favour of the 

plaintiff on the basis of the testimony of one \'li tness 

and the oath of the plaintiff in "trivial matters,,77_ 'an 

expression \'lhich is characteristic of the less formal 

attitude' of the judges of the ear1y periode 

On the q~estion of manumission and walâ', the 

following ruling of Ibn al-~ujayrah illustrates the same 

attitude: In the case of a woma-n who had deprived her 

slave-girl of food, Ibn al-~ujayrah set that slave-girl 

free and decided that her walâ' belonged to the Mus1ims 

as aWhole, who would be responsible for her upbringing 

and for the payment of blood-money on her behalf. 78 

/ 
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v 

Towards the last quarter of the first cemtury, '\'le 

notice et v~ious places -particularly in l~dina and 

Kufa -- the emergence of a group of specialists in Law 

the fugahâ'. This was a group of people which in respect 

of mental attitude as well as academic training was diffe

rent from its ~redecessors. For one thing, these specia

lists seemed to be concerned '\'li th the totali ty of legaJ. 

questions, rather than "rith some specific issues. Partly 

oWing to this factor, and partly o~dng to the increased 

quantum oï' kno"lledge of the "teachings of the Prophet" 

available at this stage and to the less practical vocation 

of these specialist's, they strove to achieve systematic 

consistency. r-ioreover, sinee this class generally 

remained independent o~the state, it,was less inhibited 

in examining the soundne ss of not only popuJ.ar but aJ.so 

administrative practices and applying theoreticaJ. and 

systematic considerations to aIl spheres of life includ

ing taxation, laws of \'l'm'fare, etc. 79 

There were three important centres of this kind 

of juristic activity d'll.ring the second haIt of the first 

century: P'~jaz, . Iraq and Syria. 1'Tithin Hijaz, the main 

centres of fighi activity were the two holy cities of 

Islâm - Mecea and Medina. In Iraq, its t'VIO foremost 

/ 
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cities -- Kufa and Basra were also the centres o~ juristic 

speculation. O~ these ~our cities, our knowledge in 

regard to Medina .and I{ufais much more 'abundant than in 
80 regard toMecca and Basra. As ~er Syria, its contribu-

tion to the developmento~ Figh was much less signi~icant 

than the contributionsefHijaz and Iraq. ~he only Syrian 

jurist whose authentic doctrines have come do~m to us in 

" some detail is Abû '.Amr 'Abd al-Ra1pnân al-Awzâ'i (d. 157), 

and even his opinions are almost confined te Siyar.8l 

~he earlydevelopment o~ Figh in Kufa -- which is 

the subject of this inquiry -- is vitally linked (apart 

~rom the juristic developments in ether centres such as 

Medina) with the totality o~ circumstances which pre

vailed in Iraq during the first century, the currents of 

thought which ~lew'ed in that ceuntTiJ, as ''lell as that 

ceuntryt s pre-Islamic background, whiOh we shall attempt 

te glance at briefly. 

Ira~~82 one of the earliest centres e~ human civi

lization, "ras conquet'ed by the Arab 11uslims : in 15 A.H. 

At the time of the conque st, the country was part of the 

Sassanid Empire. This was the 'reason, apart ~rom the 

greater ~ertility o~ land and a long tradition e~ sedentary 

existence, ''lhich marked o~~ Iraq from Hij az in ma.:ny 

respects -- in social structure, economic conditions, 
, . 

administrative organization, ,etc. Being a part of the 

/ 
./ 
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orbit of Persian culture, the intellectual climate of Iraq 

'\'/as qui te differentfrom that of Hij az. For the same . " 

reason, "the Iraqians "lere familiar with religious doctrines 

and philo sophical ideas wi th which the Arabs of the penin

sula were either inconversant or of which they were oruy 

vaguely a\'lare. Population-wise, the countTlJ was highly 

heterogeneous as aresult of the movements of population 

in the early Islamic periode Apart fron the local popula

tion, there \'las a large number of Arabs, belonging to " 

northern as ~ .... ell as s:outhern regions of kabia who had 

settled down in Iraq. Noreover, there 'VIas a large number 

of local non-Ârab converts, which constituted a much 

greater proportion of the Iraqi Nuslim society than did the 

non-Arab ponverts in Ifijaz. Being a melting-pot of diffe

rent religious and cultural traditions, it wasno wonder 

that the Iraqians ' .... ere, in general, "less conservative, the 

pace of intellectual activity there was faster, and its 

level, higher than in the rest of the Islamic world. 

Another factor of importance "laS the role of the 

non-Arab Nuslims83 (generally of the Persian descent) as 

well as that of the products of the mixture of blood 

between the Arabs and the Persians in Iraq. During the 

Umayyad period, the non-Â.rab 11uslims had, on the whole, 

only a nominal share in pol"i tical power. Thanlcs to this, 

their ambitions chose cultural and literary channels for 
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their self-fulfilment. Being possessed of a tradition 

of learning and of a mind sharpened, by intellectual tra

dition and sedentary existence, their role assumed para

mount importance in the 'development of all Islamic sciences. 

It is significant that they played the pioneering role 

even in the foundation and development of the sciences 

related to Arabic language, not to mention the purely 
,., A 8 Is1amic sciences such as Tafsir, Sirah, etc. 4 

Furthermore, o\'ling to a complex of factors, Iraq 

remained the hot-bed of the activities and conspiracies 

of the opposition groups throughout the Umayyad periode 

, The Khawârij as weIl as the shi' ah found 'in Iraq a 

fertile ground for their activities. \'/hen 'Abd 1Q1§h b. 

al-Zubayr (d. 73) raised the standard of revoIt, the 

hold of the Umayyad.s on Iraq proved t'oo feeble to stand 

this trial of strength. . On the \'lhole, i t ,"vas by appoint

ing some of their ablest governors and by continually 

resorting to severe repressive measures that the authority 

of the Umayyads was establisned'in Iraq. This, inter

alia, presumably accounts for the disposition, on the 

part of the Iraqian fuqahâ', to scrutinize administrative 

practices more strictly than, say, the Syrians.85 

On thet~eological plane, too, the Iraqians were 

bolder and more keenly sensitive. Their relish for pure 

theological. discussion had no parallel in either Hijaz or 

/ 
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in Syria. It is ~rom Iraq that most of the theological 

schools sprang up and most of the currents o~ theological 

thought originated. Indeed, the "general climate o~ theo

logical opinionll o~ Iraq seemsto have had no mean share 

in giving the Iraqian Figh i ts particular impre SB i as we 

~~all see later. 86 

VI 

Of the early jurists87 , the doctrines of Ibrâh1m 

have come ào\tl.n to us i11 considerable deta:i".. mainly in 

the Âthâr of Ab'Û Y'Ûsui' and of ShaybârlJ: and are, on the 

whole, authentic. 88 

In this respect Ibrâh1m seems to be unique. For, 

insofar as the doctrines of his contemporaries are con

cerned, besides the fact that too ~ew of them have come 

down to us to give an adequate picture of the doctrines 

of individual jurists, they have also come,'down in such 

a manner that their authenticity is not beyond'doubt. On 

the contrary, there are numerous reasons which go to estab

lish th~ authenticity of the doctrines of Ibrâh1m as em

bodied in the \-lorks of Ab'Û Yûsuf and Shaybân1. First of 

aIl 1s the fact that in the Âthâr of Shaybâni, Abû I}:s.n1fah 

is mentioned tO,have disagreed quite frequently with the 

doctrines of Ibrâhim. 89 In the presence of this, it,is 

hardly reasonable to think" as Schacht does, :;. thatin 
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~ammâdts time a who1e mass of doctrines was spuriously 

attributed to Ibrâhim. For, apart from other things, the 

time-lapse between Ibrâhîm (d. circa 95) and Abû~anifah 

(d. 150) is so brief, that it is hard1y conceivable that 

first abulk of doctrines should have been for.mulated 

around the year 120 and falsely attributed, to Ibrâhtm, and 

then their opposite doctrines should have been for.mulated 

within the next thirty years. 90 Moreover, there is the 

significant fact that on most of the questions discussed 

in Tr.I and ~.IX, which deal generally with the technical 

aspects of law, the Kufian doctrines have not been attri

buted to Ibrâhîm. This shows that the attribution of 

doctrines to Ibrâhim was not considered imperative for 

their acceptance.91 There remains hardly any justifica

tion, then, for the view that the opinions which go under 

the name of Ibrâhim are in fact the opinions of ~ammâd or 

of some one of his period.92 

On the basis of the above, it seems safe to conclude 

that the body of doctrines attributed' to Ibrâh~ is, on 

the whole, authentic and represents the doctrines in vogue in 

Kufa during the last quarter of the first century. It was 

around this period that by and by questions of usÛl began 
--r---

to be brought up" not directly and per se, but indirectly 

and in the context of discussions about the theoretical 

soundness of specifie legal doctrines. 

/ 
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In order to appreciate the doctrines of IbrâhÎm it 

is essential that we grasp the attitude of Muslims during 
this period of time~ An important development that took 
place during the first century "1/laS that the I-Iuslim outlook 
gradually moved in the direction of "traditionalism".93 
\'fe have already seen the fundamental change of outlook 
brought about by Islâm by meens of establishing the autho
rit y of "the teachings of the Prophet!.'. 94 Under the aegis 
of that authority, a traditiona1 outlook gradually devel-
oped \'lith the result that the early generations of l.fu.s1ims
the generations of the Companions95 and, tosome extent, 
of their Successors - \'lere idealized. This attitude 
manifests itself, inter alia, in the denigeration of in
novation. The letter of' 'Abd al-Malik and its rep1y by 
~asan a1-Ba~ri (d. 110) contain repeated referencesto the 
salaf (the forbears), etc., which bears out our contention. 
The fo1lowing passage in the letter written on behalf of 
'Abd a1-!l!alik to Hasan is of te1lil'lg significance: . 

; 
/ 

/ 
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The reply o~ ~asan ~urther illustrates the same 

attitude o~ mind. The argument that he advances in ~avour 

of the soundness of his doctrine is that it had been 

derived from the salaf' , "who acted according to the ordi

nance of .AJ.lah, narrated His wisdom (hikmah), and ~ollowed . 
the stmnah. of the Apostle of À:J..lâh U ~ 97 Hasan then proceeds • 
to argue that "none of the salaf ever denounced thi~ doct

rine or debated this issue for they were all agreed on one 

and the same view". He also contended that some people . 

later "introduced an innovation .in this matter (ahdatha • 
al-nâs ·fÎh) when they denounced it (i.e. the . ancient doct-

rine] ••• and distorted the Book of Allâh Il.98 

What is common to both the letters is a traditional 

outlook which is manifest ~rom the belief in the authorita-

tiveness of the past. The doctrines of the forbears in 

general and of the Campanions in particular~ are considered 

authori tati ve, . particularly if there '\lIas a:ny doctrine on 

which they were in agreement. 

This was one strand in the development of the intel

lectual tradition of the early Huslims - the traditionalist 

strand. There was, however, another strand aswell - the 

one designated in the classical Islamic literatu:re as ra'y, 

which signified the use of human reasoning in legal matters. 

Ra'y, as·we shall see later99 , had been in use from the 

earliest periode Its use in theearly period, however, 

1 
/ 



did.not necessarily follow any clearly-defined me~hod. 
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It 

. was only by and by that a ' method "VIas evol ved, the method 

of giyâs, which gave this activity a direction and imposed 

upon it a methodological discipline. lOO 

It is in this perspective that the doctrines of 

Ibrâhim. should be viewed, and an attempt should be made 

tp appreciate th,e sources whence he derived his doctrines, 

and the stage of development of Islamic law that his doct-

· rines represent. 

Coming to the question of the legal the ory of 

IbrâhÏm, there is very little direct first-hand evidence. 

Ibrâ.hÏm hardly ever discusses this qUestion explicitly. 

This seems to be mainly for tworeasons. First, the early 

expositions of legal theory owe themselves to legal cont

roversies, which pressed the contending parties to justify 

their doctrines in terms of principles which Were generally 
')\.. 

recognized by aIl concerned as valid. Uptil the time of 

Ibrâhtm, these controversies had not assumed any important 

proportions. Secondly, for a considerabie period of time, 

there was not mu ch of usÛl-consciousness. Positive doct-
--,;--

rines were derived from "the teachings of the Prophet" 

without strict conformity to a methodology the details of 

h " h h th d" d" Sha~f~'~ls R~s~lahl,Ol w ~c , suc as· ose ~scusse ~n •• ~ a 

were still in an embryo~ic stage. A number of concepts 

were taken for grantedfrom .the very beginning, one o~ 

/ 
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which was the authoritative character of the ltteachings of 

the :Prophet". But the nteachings of the :Prophet", e:i::cept 

~or the Qur'ân, were notavailable in a compact and codi

~ied formso as to enable people to consult it readily. 

There was considerable disagreement as to what the :Prophet 

had said or done on the question under consideration. 

Besides, even when there was some sort of agreement as to 

what was the "teaching of the Prophet" on a certain issue, 

there were disagreements as to the Iegal import of the 

s~ecific precepts· and practices of the :Prophet, a d~sagree

ment which was at least in part the outcome of the absence 

of a clear and elaborate methodology. 

Coming back to IbrâhÎm, although direct reference 

to legal theory in him is almost non-existent, some of its 

main features can be constructed with the help of his casual 

remarks 'and other indirect evidences •. 

So far as the Qur'ân is concerned, its authorita

tiveness can be taken for granted ~rom the very beginning. 

The Quranic prescriptions had not only an influence on 

positive doctrines, but had also stimulated the consider

ation'of a large number of Iegal questions. In fact, the 

Qur'an seems to have been one of the strongest stimuli. in 

the formulation of ~ositive doctrines: insofar as it cir

cumscribed the scope and determined the subject-matter of 

positive doctrines. This is borne out even by a cursory 

1 
/ 
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glance at the traditions ~rom the Companions and ,the 

Prophet transmitted by Ibrâhfm as weIl as ~rom his own 

doctrines, embodied in the works of the second 'century, par

ticularly the .1tthâr of Abû Yûsuf' and of Shaybâni, 102 and 

the theoreticaJ. priority of the Qur'ful as against tradi

tions, etc., is postulated in the ~amoustraditionwith 

regard to Fâ~imah b. Qays and 'Umar on the question of 

post-divorce maintenance. In a tradition transmitted by 

Ibrâh.im, 'Umar is reported to have said: "We shall not 

follow the doctrine o~ a Woman and leave" the Book of Allâb., 

when we do not even know whether she spoke the truth or 

liedn •10:; 
..... 

Ibrâhim \'las aJ.so conscious o~ the question o~ repeal 

o~ Quranic verses. His ret'erences suggest that the theory 

of repeal (nask~) was well-known, was generally' accepted, 

and not infrequently used. Ibrâhim was of the view, for 

~stance, that the original Quranic doctrine regarding the 

testimony of ahl al-Kitab in matters of testamentary dis

position (Qur'ân V. 106), had been repealed by another 

Quranic verse (LXV. 2).10:;a 

' Next to the Qur'ân came the traditions -- the main 

source of positive doctrines. The traditions transmitted 

by IbrâhÏm represent the traditionalist strand in the early 

Islamic outlook.104 These traditions are not only from the 

Prophet, butalso t'rom the Companions; in fact, a greater 
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number ofthem was from the latter. Fifty-three tradi

tions transmitted by Ibrâht~ fr~m the Prophet are embodied 

in Âthâr A. Y. and twenty..,sL"IÇ trad'i tions from the Prophet 

in Âthâr Sh.105 Aside from these, there are 147 and 104 

traditions from the Companionsin Âthâr A.Y. and Âthâr Sh. 

respectively.106 

Thus traditions from the Prophet as '-/ell as from 

the Companions "Iere adduced by Ibrâh:Lm as authori tati ve • 

These traditions consist not only of legally-relevant 

statements but aJ.so practices out of "/hich e"thical or 

legaJ. norms coUld be derived.107 It is largely on argu

ments drawn out of this mass of traditions that his posi

tive doctrines rested. 

So far as the traditions from the Prophet are con

cerned, their authority was beyond dispute. This is es

tablished by the fact that the contents of the traditions 

from the Prophet aJ.ways constitute the doctrine followed 

by Ibrahim.10B That Ibrâhim considered the precepts and 

practices of the Prophet to be authoritative is also estab

lished by the following traditions which have been trans

mitted by Ibrâh:Lm: 

Âthâr A. Y ., 830. 'VIi th regard to a dispute 
between the buyer and the seller, the famous 
Companion IPn I,Ias (q,d declared that he would 
decide the question in the manner it had been 
~ecided by the Prophet. 

Ibid., 338. vli th 'rega.rd to witr p'rayers 
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Ibrâhim cites a tradition from t\'!o Companions 
according .to which the Prophet performeà this 
prayer in the early, middle ·a.nd later part of 
the night, . so that the Nuslims could lJeJ. ... form. it 
in comfort (li taluma si C atan li é!J.-,n1.tslim-fn). 

100 

Ibid., 390. During the life-time of the Prophet, 
the number of ~cbirs in the funeral pr~yers \'las 
not uniform. Umar, according to IbrâhJ.m, summoned 
the Companions ".and asked them to report what the 
practice had been in the last funeral prayer per-

.formed during the life of the Prophet and for.mulated 
the doctrine on that basis. 

Ibid., 478. Ibrâh:Lm mentions that 'Umar asked 
a child about the rituals of Hajj. On·finding 
his replies to be correct, he· observed: "You have' 
been guided to the sunnah o.f your prophet. t1 

Ibid.,. 535. Ibrâhim reportscthat' cUmar once 
addressed the Black Stone o.f Ka bah and said: 
"I knO\'1 weIl thatyou are oruy· a stone. • • and 
had l not seen the Prophet kiss you, l would not 
have kissed you. "109 

The number of traditions .from the Prophet cited 

by Ibrâh:Lm was, hO\'lever, qui te smaJ.l.110 This phenomenon 

could be interpreted as an indication o.f the absence of 

any but a fe'!,'! traditions from the Prophet in Ibrâhim 1 s 

time, and this in turn could be regarded as an evidence o.f 

the view that the large number of traditions from the Prophet 

.found in the works of the second and the third centuries 

was put into circulation during the interv~ning period.lll 

This apparently re~~.sonable line of argument rests 

on a number of presuppositions. The first presupposition 

is that Ibrâh:Lm (or for that matter any fagih of that 

period) would have mentioned all the traditions which 

/ 
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were kno''ln in l'lis time .112 . N'ot only that, i t is ruso 

assumed that all these traditions "rould have found their 

\'lay iilto the early warks of fi(1h-âthâr, such as Jtthâr A. Y., 

Âthâr Sh. It cannot be. over-emphasised that these should 

be treated as presuppositions rather than as axioms. 

For, the primary concern of the early jurists was 

to propound correct doctrines and define and elaborate 

Muslim religious ethic, rather than to marshalarguments 

in support of those doctrines '- \vhether systematic or 

traditional. To provide arguments in support of .them was 

only a . secondary concerne It is for this reason that we 

find, for instance, that IbrâhÏm'spreference of the doc

trine of one Companion against another, is generally 

follo"red neither by systematic nor by traditional argu

ments.113 Even though there is no doubt that in the early 

par~ of the first century, even as ~rior and subsequent to 

that, the dicta of the l'rophet \-!ere used to support legaJ. 

doctrines,114 yet they were not deemed sine qua non for the 

acceptance of every doctrine. Hence i t ''las naturaJ. that 

scholars of the second and third generations of Muslims 

should have expressed their doctrines without invariably 

adducing traditional or systematic arguments in support of 

their doctrines, even though they might have kno\'rn those 

arguments. In our vie'" i t was only \"hen controversies 

l'lad become acute, and "Vlhen one fel t forced to advance 

/ 
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arguments to justi~y onels doctrines that care began 

to be taken to mention the relevant traditional and/or 

. systematic ar~~ent in their favour. This is corrobo

rated even by the "Iell-known fact tha.t Âthâr Sh. contains 

onlY 26 traditions from the Prophet transmitted by 

Ibrâhim, although the Âthâr o~ his predecessor, AbÜ 

Yüsuf, contains 53 such traditions.ll5 It is also 

corroborated by the fact that the sarne tradition which 

isfound ashaving been narrated from the Prophet in 

Âthâr A. Y. throu.gh Ibrâh1m is ment.i ,oned merely as ,a 

~doctrine of IbrâhÎm in Âthâr Sh. l 16 It is for the sarne 
.-

reasons that we find that one and the same author attri-

butes a statement simultaneously to earlier as weIl as 

to later authorities. Renee, the ~act that a tradition . , 

in Âthâr A. Y. or Âthâr _ Sh. goes up only to Ibrâhim, or 

to sorne Companion, through Ibrâh::tm, does 'not necessarily 

prove that in fact i t did not go back to the Prophet. 

vfuat such a tradition establishes ~or sure is the doctrine 

which Ibrâh1m ~ollowed, \'1ithout necessarily implying that 

it had or did not have a higher authority to support the 

doctrine. 

To return to the doctrines of Ibrâhim: the bulk of 

the traditions "'Ihich served as the bases o~ his positive 

doctrines, as we have s~en, "las from the Companions.117 

.Apart ~rom the traditions of the Companions "/hich express 
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the doctrines fol10wed by Ibrâhim, he also cites variant 

traditions from the Companions and chooses ou.l~ of these 

conf1icting traditions the one which shou1d he fo110wed 

without assigning any exp1icit reason.118 It is signifi

cant that divergence from the doctrines of one Companion 

,is invariab1y in favour of the doctrine of another Com

panion, which shows the importance assigned to the doct

rines of the Companions.119 No wonder, therefore, that 

the consensus of the Companions was regarded as highly 

authoritative and Ibrâhtm made exu1icit reference to it.120 . , 

~fuat was the rationale of the authoritativeness of 

traditions from the Companions? vle have suggested that 

the authoritativeness of the traditions from the Companions 

was a part of the process of the growth of a traditional 

out100k in ear1y Islâm as a result of which the doctrines 

of the Companions '''ere general1y regarded as valid per se.121 

Their authority was, neverthe1ess, a derived one, and 

therefore, subordinate to it. This derivative character 

is evident even from the \'lord .ê:,shâb (Companions)~ itself .. 
which points to the source wherefrom their authority was /; 

deriv~d -- the Prophet. A carefu1 scrutiny of the tradi-

tions from the Companions transmitted by Ibrâhim showsthat 

part of the reason for this attitude was the same as ad-

duced later by "the ancient schoo1s ll , ru. that the Com-

panions knew the teachingsof the J?rophet better.122 
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Apart from the tradi tionai strand, hO'V'lever, the 

handling of legal subjects always involved the use of 

reason~termed in classical Islamic literature as ra'v.l23 ----
The term Was more comprehensive than oiyâs which was a 

more discip1ined form of the use of ra'X. IbrâhÏm used 

ra'y' in i tsless as i'lell as more discip1ined forms.- Vie 

·get some ide a of the earliest use of ra'y in a sense 

wider than giyâs even from the doctrines coming down 

from the middle first century as embodied, inter alia, 

in~. II, etc.124 A comparison of these doctrines with 

the doctrines of IbrrulÏm as embodied in Âthâr A.Y. and 

.Â.thâr Sh. forces the conclusion that Ibrâhim played a 

considerable part in popularising the use of giyâs. 

There are numerous exemples, however, of " the use 

of ra'y i.ri a sen.se "-'hich cannat be suosumed under giyâs. 

Âthâr A.Y., 27. On a person's return from a 
journey, he is kissed by his aunts [i.e., the sisters 
of his father and motherJ or any other i.,roman vlho 
falls l'li thin the prohilüted degree of marriage: 
the kissing \'Iould not m.ake VJUclû' obligatory. On 
the contrary, wudû' i"il1 beëërlië obligatory if he 
is kissed by a woman whom he is permitted ta marry. 
(Cf. Ibid~, 53; and Athâr Sh., 19). 

Ibid., 637. Aslave-vrife \vi th whom the husband 
haq. not consUID.rnated his marriage and i'lho, on being 
manumitted, preferred not to remé~in that person's . 
vlife: she 'Vlould not be enti tled ta sadâa, for 
separation had trucen place on.her initiative. 

Ibid.; 114. If a persan finished his prayer 
ta t~e extent of tashru~hud,. the prayer fs complete 
even if something causes breach of ~ro..dû [i.e., be
fore the formaI ending of the prayer oy salutationJ. 
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~., 175. The same '~d~' is enough for the ~ 
and ~ prayers for a Wu.st~th~da.l1, provided she per
forms 1he ~mdû' in tne laterOpàrt of zuhr. 

~ . 
Ibid., 141. The use of veil by slave-girls is 

dis a .pproved, for i t \'Iould make theDl l."esemblefree 
women. 

Ibid., 201. The use of sadal in prayer is dis
appï=OVed.125 

·Âpart from this, however, we find in Ibrâhim 'the 

use of ra'y in a more restricted form -- in the form of 

aiyâs -- i.e. analogy and systematic reasoning. The follow

ing exemple s ,d11 bring this out: 

Âthâr A. Y 0' 618. If a '''oman gives herself un- ' 
reservedly to a man and the man accepts her in the 
presence of witnesses, the marriâge has been con
c1uded and she will be entit1ed to mahr mithl. If 
there are no ",itnesses, then she will receive sadâg 
in case the consummation does not take place •• 

Ibid., 619. A sick man divorced his wife. If 
the-wife was in tiddah at the time of his death, 
she would be entitled to inheritance but not other
"lise. 

In case the marriage had not been consummated and 
the husband divorced his wife during his [mortal] 
siclmess; she vlould be enti tled to half the sadâg, 
but would not be entit1ed to inheritance. • 

Ibid., 451. Drawing a parallel bet''ieen salâh 
and zakâh, Ibrâhim pointed out that in the same 
manner as salâh became obligatory only when a 
person attâined majority, so was the case with 
zakâh. 

Ibid., 133. The right of a vloman, who was in 
the labour of child-delivery,~to dispose her pro
pert y was considered by Ibrâhim to be restricted 
to one-third. This was certainly owing to consider
ing the case to be paralle'l to that of a sick man 
in his mortal sickness.126 

./ 
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The main achievemen"jj o:f Ibrâ.h1m \'las that he surveyed 

the entire :field o:f legal doctrines and in so doing he 

:formulated the tentative .frame"rork o:f Ku.fian doc"ëJ..'>ines. 

Thanks to his interest in the positive doctrines as a 

\'lhole rather than merely in parts of i t, he brought about 

greater coherence and systematic'consistency. This was 

partly owing to a more :frequent use o:f g,iyâson his part, 

which marks an advance in the direction of the use o:f ra'y 

according to a methodological 'discipline," This develop

ment seems to owe itsel:f, to sorne extent, to Ibrâhim's 

conscious search for greater cohere~ce and consistency. 

Underlying this quest -- perhaps a sub-conscious quest 

:for coherence and consistency there seems to have been 

some vague notion that the teachings of the Prophet were 

embodiments of general principles, rather than arbitrary 

:fiats. 
, A 

It is this which enabled specialists like Ibrâhim 

to make the Islamic norms relevant to a :field wider than 

that explicitly mentioned in "the teachings of the Prophet". 

One of the main things that Ibrâ.him did was to make aJ+ 

attempt to deduce general propositions :from the authori

tative sources and then apply them to all relevant cases. 

The Qur'ân considers the liability of the slave to be half 

that of a free person.127 NO\'l, Ibrâ.him applies this prin

ciple consistently to a great number of cases -- in respect 

of the ~add~punishment, withregard to the maximum number 

/ 
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of wives permitted, with regard to the period of waiting 

of divorced women or widows, with regard to the , term of 

ilâ l
, etc. 128 In the srune .... vay, Ibrâhim deduced the 

genera1 proposition that whenever a sexua1 intercourse 

is regarded as not meriting ~add-punishment, it entai1s 

the payment of ~adâa - a princip1e which he app1ies 

consistent1y. 129 

In Ibrâhim we a1so witness the beginning of an 

interest in technica1 aspects of, law. 130 This interest 

was" hO\vever, not at an advanced stage. This is corro

borated by the conspicuous1y meagre reference to Ibrâhim 

in connection with pure1y technica1 questions embodied 

in Tr. l and ~. ·IX. In technical lega1 matters, Ibrâhim 

general1y app1ies ana10gy and tries to introduce system

atic reasoning, and. advances towards formalisation. 131 

Neverthe1ess, there are numerous evidences that' his 

juristic competence vIas far from perfect, if compared 

with that of the second century jurists, owing to the 

1ack of a long-establisheà, juristic tradi tion. 132 At 

times he shows 1ack of systematic consistency owing to 

ethical133 or pragmatic considerations,134 a fact which 

is reminiscent of the attitude of hispredecessors. 135 

,. " Moreover, in his attitude to 1egal prob1ems, Ibrahim's 

doctrines manifest an informa1ity and a 1ack of fixity 

which too he seems to have inherited from the earlier 

period of Is1amic 1aw. The fo11owing are some examp1es 

of this attitude: 
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Âth~ A.Y., 363. r-,. · 
opinion on saying: Ile 
sneezing of one's neiL 
prayer. He replied: 

<J,.l war-.: ;: . ~,'.d. for legal 
_a-ve mSl~Gy 011 you" at the 
-::' durine; the ri tual 

to i t • Your brother 5_ 
: can be no objection 
prayed for you ll • 

Ibid., 83. Asked \'lhether a mu' adhdhin ,"as 
permi~ted tosperuc during the adhân or igâmah, 
Ibrâhim expressed his opinion neither in the 
positive, nor in the negative.136 

In Ibrâb.im we a.lso find the' beginning of . a tendency 

which Was to find great favour wi th the Kufians in the 

following century and to become one of their, characteris

tics. This was the tendency of imagining various forms 

in which legal questions might arise &ld attempting to 

give approIlriate rulings. As we ]cno''', the application of 

the "teachings of the Prophet" to new situations had begun 

quite early. 'Vlh.at was new about this tendency \-/as that 

rulings were given about questions and situations Which 

might, in fact, not have arisen at all. 

Even though this tendency is preceptible in 

Ibrâhim, it Was neither as conspicùous and extensive nor 

'''ere the hypotheticaJ. questions posed by Ibrtllii}ll as remote 

from practicallife as those in later works. 1 ,7 The 

following are sorne examples of this tendency in Ibrâhtm: 

\'lhat is the legaJ. effect of a person' s 

saying: uIf l marry such and such woman, she 

stands di~0~ced?1I138 

What i's the legal effect of adding "God 

/ 
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willing lt to the pronunciation of talâg 1"139 
1 • 

To conclude about Ibrâh1Jn.' s role: he surveyed the 

entire field oflaw, to some extent.from a systematic 

point of view. He marked an appreciable advance upon his 

predecessors by purging quite a number of their doctrines 

ofinconsistencies and technical irregularities. This 

advance was làrgely the outcome of, relatively speaking, 

of a more theoretical approach, the approach' ofa jurist, 

as distinct from the pragmatic approach of a judge. 

Nevertheless, this was among the first efforts of its 

kind and suffered, therefore, from the imperfections 

often inherent in aIl pioneering efforts. As for 

Ibr§him' s legal theory, the picture that can be constru.c-' 

ted is this: the Quranic legal verses and the precepts 

and practices of the Prophet as weIl as of his Companions 

wereregarded as authoritative sources for deriving 

posi tive doctrines. At the saroe time, whenever these 

sources failed to provide any explicit guidance, approp

riate doctrines were formulated in the light of common 

sense, or extended by recourse . to analogy in cases 

wherein the traditional sources did not specifically 

refer to a certain question, and yet referred to a 

question analogQus to it; or else appropriate doctrines 

Were formulated in accordance with ethical and pragmatic 

consideration. 

i 

./ ,. 
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VII 

Towards the turn of the century, the tentative 

out1ines of substantive Islanlic 1aw had been formulated, 

particular1y in the two main centres of juristic activity

Medina and I(ufa. This formulation of positive doctrines 

among the Muslims had tru(en place under more or 1ess the 

same impulses, in the light of basically the same sources, 

though'under different milieux and by persons of different 

intellectual, cultural and social backgrounds and of 

varying capac~ties and inclinations -- the 'factors .which 

account for the peculiar combination of unit Y and diversity 

in Islamic law. 

During this century the question of lega1 theor,y 

seems to have been scarcely discussed per~. As for 

positive doctrines, hO\'1ever, a great wealth of them 

accumulated,during the course of the century. There were 

disagreements wi thin each of "the numerous centres, as \'/el1 

as between them. These differences made it incumbent that 

the doctrines should be justified in terms of those funda

mental principles which were recognized by all concerned. 

The process began in an ~ hoc manner140 and without the 

conscious intent of formulating a legal the ory. Neverthe

less, once it had started, the process culminated, -.not 
bef'or e , ,long, in the formulation ,of a f'ull-f1edged and 
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elaborate legal theory -- a ~act which indicates that the 

abse~ce o~ explicit re~erence to legal the ory should not 

be taken as the evidence o~ a vacuum. wnat seems to have 

t~en place w~s to articulate" e1aborate and systematise 

whatever elements o~ 1egal the ory were already in 

existence. 

One o~ the, earliest questions to be considered w'as 

that o~ the theoretical justi~ication o~ the use o~ human 

re,asoning in legal matters, the legi timate extent o~ i ts 

use, and the relationship between human reasoning and its' 

opposite tendency, athar.14l 

The two tendencies ' .... ere not essentially incompati

ble. ~l the earliest period they seem to have existed 

side by side as complementaries. The use o~ ra'y had 

deve10ped in Muslim legal tradition from the very beginning, 

to borrow Goldziher's expression, as an "undeniable 

postulate Il e 142 Its use had been ~orced by the con~ronta

tion o~ ,practical problems of day-to-day li~e, and: ,hence, 

its most extensive use was made by the judges. A theore

tical canonist might have comfortably denied the validity 

o~ ra'y, as Goldziher has pointed out, ~or he studied the 

traditional sources and was not concerned with the happen

ings o~ the daily life. But the practising judge, ~or 

instance of Iraq or of other, conqJ1~red lands, who .... ,as 

~aced with ever new problems cO,uld ha.ve i11 afforded that.143 

/ 
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This was so because, as aJ..-Shah.rastâni (d. 548) has pithily 

put it, the provisions embodied in the authoritative sources 

are limited, while the situations arising in li~e are un

limited -- a ~act which rUhE ·out the possibility o~ there 

being a speci~ic traditional ruling for every possible ques

tion.144 It is this which made the introduction o~ the spe

culative element in the deduction o~ la\'1s unavoidable. This 

was specially so outside Hijaz where the 1awyers were con

fronted with circumstances different ~rom Hijaz wherein the 

legal provisions of Islâm had been enunciated and with which 

they were vita11y linked. This partly accounts for ·the 

great ~avour that ra'y and giyâs found among the Iraqians. 

It is not that ra'y was not used e1sewhere.145 The pecu-

1iarity about Iraq was that the material conditions and the 

socio-economic structure of that country were so d~ferent~46 
that not only were ra'y and giyâs use4, but that their use 

was far too conspicuous to go unnoticed for long. GraduaJ.ly 

the use of ra'y, which originally did not possess a fixed 

method or direction, acquired a method and a direction: it 

assumed "the logical l' OrIn of anal ogy • ,,147 In the earlier 

period, to borrow once again i'rom Goldziher, it was said: / 

'Whenever there no written or traditional positive laws are 

i'oUJld, a ju.rist might invoke his OWn insight'. From now on 

it began to be said: 'The judgments oi' one's insight should 

be moved within the i'ramework oi' analogy,.148 
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Iraq has been traditionally considered to be the 

home of ra'y and giyâs.149 This statement is not true if 

talcen in the sense that the use of ~..:....x. and qi:râs Were 

confined to Iraq aJ.one .150 The difference betvleen the 

various centres of Islamic law in their attitude vis-à-vis 

ra'y and athar was not that one centre was committed to 

one of these strands and totally opposed to the other. 

The difference ,lay in one centre being more inclined than 

the others to one of these two strands.The above state-

ment about Iraq seems to be true, therefore, only in the 

sense that ra'y and giyâs were used more frequently than 

elsewhere and aJ.so presumably that it is in Iraq that they 

,were institutionalised. 

We have noted earlier the factors which marked off 

the Iraqians from the rest of the Islainic \'1orld and have 

argued that because of a complex of reasons their intellect

ual outlook "'as somewhat dif'ferent from that of' the I1uslims 

of other areas. l5l The s~ne is true in respect of' theolo

gicaJ. matters. l'fore over, in the same way as other poli tical 

movements arose from the Iraqian soil, so did the theologi

cal schools. It is here that the Illiawârij,152 the Jahm1-

yah,153 the Mu'ta~ilah,l54 the Shi'an,l55 the Qadariyan,156 

and the Hl.lrjiP~l57 flourished and zestfully debated their 

contro,versial· doctrines. This interest in theologicaJ. 

matters created fresh insights which influenced the 
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Iraqian. understanding of religion and co'nsequently affected 

their approach to legal matters. It. is our contention that 

the "climate of theological opinion" in Iraq pIayed an 

~portant role in giving the Iraqian Figh ita particular 

impress. 

T.he Khawârij were among the earliest secta of IsIâm 

who found in Iraq a fertile ground for the spread of their 

ide as. It is only one aspect of Khârij i thought ,,'i th 

which we are concerned here -- its emphasis on the 

righteousness of God.158 "The development of Khârij1 

. doctrine ••• shows how the conception of the righteoua God 

d.èm:anding righteousness from His creatures leads", in 

the worda of l>!ontgomery Watt, "by an irresistible logic 

to the 'doctrine of human responsibility with its corollary 

the doctrine of Qadar, namely that man has power to 

perform the duties imposed on him".159 So far as the 

doctrine .of Qadar is concerned, it was alreadywell-known 

in Iraq circa sixties.160 Thus, it is evident that at 

least some of the doctrines which were cherished by the 

MuCtazilah of the second century, had. already been fOI~U

lated and were known in Iraq during the first century. 

For the Mu Ctazilah,161 who generally called them

selves ah1 al-tawhid wa al_CadI, righteousness was one of 

the most important aspects of their understanding of God. 

Their strong revulsion against the doctrine of J'abr, which 
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denied the reality o:f human action by a"litributing human 

acts to God, stemmed :from the view that this was incompa

tible with Godls justice and righteousness. Since a 

number o:f acts are evil, the Mu'tazilah argued that the 

doctrine o:f Jabr leads to the blasphemous conciusion that 

God commits evil. Furthermore, if all acts are the crea

tions o:f God, there is no justi:fication :for praise or 

blame, :for reward or punishment. It was again the same 

emphasis on God's righteousness owing to which the 

Mu'tazilah emphasised the doctrine that God does not 

impose on man a responsibility which is incommensurate 

with his capacity. In the same way as 'God ia bound, in 

the Mu'tazili view, by the ,dictates o:f justice and 

righteousness, He is also bound by maslahah and thus . . 
He does only ,that which is bene:ficial.162 Thus in the 

Mu'tazil1 view the ~11 o:f God is guided by [rational] 

considerations o:f justice, wisdom, and benevolence. 

That there was a reaction against Mu'tazilism 

a reaction which 'emerged :from within the womb o:f 

Mu' tazilism - is well-lmown. The reaction i tsel:f shows 

the strength o:f the Muttazili ideas during the second and 

the third centuries. More significant, however, is the 

:fact that the school o:f theology which was :formed around 

the teachings o:f Abû ~ani:fah took positions on several 

important questions which were markedIy di:f:ferent :from 

,-
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those taken by what came to be known as the Ashcari school. 

Abû l!anifah and his master I~ammâd. are known to beloilg, or 

to be close to, the Murji'i school.163 Even though on'a 

number of theological issues it is difficult to figure out 

the authentic opinions of Abû :E;Ianifah, yet there are signi

ficant .evidences \'lhich cannot be ignored. Figh .Akbar l,. 

which contains the authentic theological doctrines of Abft 
~ . 

~anifah, embodies in the main the creed of the Murji "ah, 

and is confined on' the whole, to the problems which con

cerned them. It.revolves around the questions of rela

tionship between faith and action.164 œhere are certain. 

other, and indirect, evidences which show, however, that 

Abû ~anifahts interest ~n theology was not confirmed to 

the points of Murji'1 interest. There is the report, for 

example, in al-Milal, that Dirâr (d. 7), the famous Mu'ta

zilite, had derived the whole of his .conception of God from 

Abû ~anîfah.165 Indeed, even the statement in Fiqh .Akbar l 

that: "al-figh fi aJ.-d1n afdal min al-figh fi al- C ilm ,,166 
or 

indicates that theological questions viere not excluded from 

the over-all rationalistic attitude of Abû ~an1fah. 

Of no less importance is the evidence of the attitude 

evinced by the followers of Abû I~anifah in theology.167 

Significant about them is the fact that they maintained their 

identity, despite their orthodoxy and anti-Muttazilism, 

and remained distinct from the Ashâtirah. For this, \'le 

'1 
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have the testimony o~ Ibn al-Ath1r who states that ~or a 

long period o~ time, i t 'v/as cOllsidered strange ~or a l!an.a:fi 

jurist to belong to the Ash t ar1 school o~ theology.168 On 

several crucial. issues this schoolwas closer to the l1u' ta

zil.a.h., than to the . Ashâ'irah.169 ~ru:â .... r.i, (d. 321), ~or ' 

instance, held a view divergent ~rom that o~ the Ashâ'irah 

by af~irming man's capacity to per~or.m actions, both good 

and bad.170 As ~or the doctrines o~ al-Mâtur1d1 (d. 333), 

the disagreemen~s be~~een him and Ash'ari are quite import

ant. The ~ollowing doctrines o.~ Mâtur1d1 distinguished 

him ~rom Ash'ar1: 

(1) That good and evil are inherent qualities; 

(2) That Goddoes not burden man \lTith responsibility 

beyond his capacity; 

(3) That God cannot commit vœong; 

(4) That the acts o~ God are based on maslahah; . . 
(5) That man has the capacity o~ per~orming actions.171 

This obviously \vaS long a~ter the time o~ Abû :f}a.ni~ah. 

This does not mean, hOivever, that these questions had not 

been considered earlier. Ash'ari mentions, ~or example, 

that the N'\,1. t tazilah had discussed the question whether the 

ordinances o~ God had a ratio (t i11ah) or note This would 

mean, possibly, that these questions had been spelled out 

during the second and third centur:i.es.172 As ~or the Mu 'ta-
1 

... 
zili position that good and evil are rational categories, 
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and hence are obligatory even prior to revelation, this 

had already been formulated and is considered to be one 

o;f the doctrines on which the Nu' tazi11 theologians were 

in agreement.173 

The possible influence of ideas such as. the above .. 

on the attitude towards law . 'VIas to regard the provisions 

o;f the revealed law, not as arbitrary ;fiats of the Almighty, 

but as rules based on wisdom, as rules which had been ;for

mulated with a view to help the realization of certain 

commendable goals. It is this attitude 'VIhich seems to 

have paved the way for the use of human reason in legaJ. 

questions. For such an attitude makes one look at specifie 

injunctions in the context of the purposes whieh they seek 

to serve, an attitude which seems to underlie the applica

tion of given laws to new situations. Without perhaps ha v

ing much awareness in the beginning of the issues involved, 

the Iraqians tended gradually, .and almost sub-conseiously, 

to the position that human reason had an important role to 

play in legal matters, an attitude \'lhich \\Tas vi tally linked 

with those currents of theological ideas whieh flowed from · 

and through Iraq, and which provided a stimulus .to ra'y 

and qiyâs. 

This illuminates the significance of the deep aver

sion of the Traditionists for the ra'y-school of Iraq. It 

seems that not only was the legal method of the Iraqians 

.' 
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suspect. 
,. 

What is more is that the ah], al-Hadith 100ked 

upon this legal method as the embodiment of those trends 

of thought in theo1ogy to which they "'ere strongly opposed. 

This seems to lie 'behind Ibn Qutaybah's mention of ~ 

al-Kalâm(whichsignified at that period of time the 

~'U: C ,t,az.i+.$.) and ahl al-Had1 th as opposed to each other, 

and his identification of the former with ahl al_Ra'y.174 

/ 
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THE SEMANTIC EVIDENCE 

A semantic analysis of some of the important terms 

which ''lere used in the Figh li terature of the per~od mainly 

under study (roughly speaking, the second ce~tury), throws· 

valuable light on the stage of development of Figh, includ

ing the Figh in RUfa. The conclusions arrived at through 

.this analysis should, however, be deemed as tentative and 

their evidence should b.e correlated wi th o~ other findings 

in this w'ork. 

wnat becomes evident from such a study, in the first 

place, is the comparative lack of fixity in the technical 

connotation of the terms in use. A number of concepts·- . 

some of them of qui te fundamental importance in law - had 

been in operation for quite sometime. Nevertheless, they 

had as yet not acquired a fixed, technical expression. 

Hence, these concepts "'lere expressed in a variety of ways. 

However, a number of terms had begun to acquire technical 

connotation and had gone considerably far in that direction. 

The impression that one gathers is that sufficient time had 

not as yet passed'so that the non-technical usages of the 

. terms should have disappeared. This presents a baffling 

problem for the student of the early period of Islamic Figh. 

The difficulty that presents itself is not merely that many 

120 
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terms have gradually changed their connotation to a greater 

or sma1ler degree over the course of centuries. No 1ess 

seriousis the difficulty which arises O"Ting to the use 

of these terms in a multiplicty of meanings. Despite this 

f1uid and confusing state of affairs, the process of the 

terms acquiring an increasingly technical connotation is 

c1early noticeab1e and thrO,"TS va1uab1e light on the stage 

of the development of Figh. 

l. Hadith 

In the early Islamic Iiterature, the terms hadith, 
• 

athar, riw~yah and khabar were usedmore or Iess inter

changeab1y. As yet hadith did not e'xclusive1y mean [a 
• 

:report about] "the utterance, the action, the tacit approval 

and the sifah of the Prophet".1 Nor "\'las athar generally • 
used in the technical sense in which it was used in the 

c1assical times, in the sense of a statement from some Com

panion2 (as distinguished :t'rom a tradition from the Prophet). 
. " Coming to hadith, i t ,."ould be instructive to examine . 

carefully its use in~. rx3 insofar as the conclusions 

thus arrive,d, are corroborated, in our view, by the study 

of the use ' of this tero in other works of Abû Yûsuf and 

Shaybâni. 

The term J;adith occurs in the work t''''enty five :t;imes. 

Out of these it is only on three occasions that it either 

/ 
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does not refer. to the Prophet, or refers to qthers as well 

besides him. 4 Except for thethree'above-mentioned inst

ances, all the rest of the uses of hadith have reference -.---
to the Prophet. The following is an account of the uses 

of the ter.m with reference to the Prophet: 

(1) Hadith rasÛl Allâh. (~. IX, 2, p.14; 20, p~63; . 
50, p.135) 

(2) J}adith 'an rasûl All_âh. (Ibid., 5, p.29 and p.30, 

1ines 6 and 8 and p.3l, line 2; 20, p.64, lines 5 

f., 22, p.69; 43, p.12~) 

(3) Hadith rafaahû ilâ rasÛl Allâh. (Ibid., l, p.11) . _. 
(4) Wa gad baJ,.~aAâ_ 'a1f. rasÛl Al~~h 'an al-thigât 

~adith musnad c an al-rijâl al-ma'rûfin bi al-figh 
-,_,'" A C 

~l-m~llunin alayhim. (Ibid., 2, pp. 15 f.) 

This expresses the growing formalism of the tradi

tions from the Prophet, the higher value of the traditions 

,.,hich had isnâa. and the transmitters of which were known 

for their moral and mental qua1ities. 

(5) I:yyâka ,,!..~.~~hâdll.q.!t aJ.d:adîth. (Ibid., 5, p. 31 •. 

'\'lith slight modification, ibid., 5; pp.34 f., and 

38, p.105) 

This is a \'larning made after mentioning C Umar' s 

p ra·otice of not accepting "tradi tion from the Prophet" 

without the testimony of t"ro witnesses. 

/ 
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(6) lU-hadith fi hâdhâ lrathir wa a1-fOlUnnah fi hâdhâ . 
ma t rû:fah. (Ibid., 7, p. 38. ,"'i th slight al ter

ation ~., 8, p. 40). (On both the occasions 

the statement is preceded by the mention of tra

ditions from the Prophet). 

(7) Fa t alayka· min al-hadith fi mâ ta t rifuhu al- t &unah .. 
• 

(Ibid., 5, p. 24. Repeated with slight modifica

tion illi!., 5, I>. 31). 

This 1ast (i.e., p. 24) has been said in refutation 

of a tradition from the Prophet transmitted by Awzâti re

lating to the Prophet's apportioning of share in booty to 

those who had been killed. Abû Yûsuf says: "We do not 

kno'\'l that the Prophet apportioned the share of anyone of 

those kil1ed on the day of Badr, or Hunayn. . . . although . 

a number of \'lell-kno'\'ln people \'las killed and \'le do not 

knO\" that he apportioned the share [in the booty] to anyone 

of them ••• 11 After this he adds the expression quoted 

above, which is followed by a tradition from the Prophet. 

(8) Inn "" ,.. t " a al-hadith sa yafshu anni • • (Ibid., 5, p. 25). 

The person to 1t'lhorn. the saying is attributed is the 

Prophet himself. 

(9) ,Mâ jâ'a fi hâdhâ min al-~âdith kathir. (~., 7, 

p. 38). 

The sentence . is preceded by the \'lords: "\'Te do not 

know that the Prophet 'apportioned the share of women from 

/ 



124 

the booty. • ,. Il 

This shows that even though hadith had not acquired • 
i ta exclusivist technical cOl1!lotation, viz. that the tra-

di tions about "the utterance, action, the taci t al'provaJ., '7 
or the sif'ah o~ the Prol'het ••• "5 which it did acquire 

• 
in the f'ollowing centuries in the literatureo~ Figh and 

.' .... ) 
in the science of' Hadith. , Nev~rtheless, it was heading 

. ., 1\ 

in that direction and "ras fairly close to that point. 

This is evident ~rom the f act t ha.t hadith is used in 
, . 

an overwhelmi~ majority of cases ",ith reference to tra

ditions from the Prophet, much less to traditions from 

the Coml'anions. As f'or its use in the sense of "tradition" 

or ttreport" as such, this usage is quite rare. 6- 7 

The above analysis also throws light on the l'rocess 

of the formation of technical terms. It shows how the 

increasing use of a term in a l'artictùar context made that 

.context an almost essential part of the meaning of the 

term, at least in the scientific usage. To take ul' the 

instance of hadith, it originally meant (besides meaning 
. . 

'new') "communicationll.8 In the pre-Islamic times it was 

used with reference to the narration of historical episodes, 

both religious and profane, particularly the episodes of 

the distant pasto It re~erred to the glorious deeds of the , 

tribes, the Ayyâm. 9 It wes from this background that the 

word gradually developed its technical Islamic connotation. 
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And now since the Prophet (and his Companions) \-lere 

looked upon as the heroes of the new society, the heralds 

of the new age, "communications t1 generaJ.ly centred around 

them. · Later, the context of the use .of the term 'VIas in

creasingly narroi'led dO\ffi so that the term, even wh en ex

:plicit reference to the :Prophet was not made, . signified 

"communication" about or from the Prophet. In short, 'it 

\'las partly frequency of using a terra in a certain context,. 

combined with the strong consciousnessof the paramount 

importance of the Prophet, which ultimately fixed its tech-

nical connotation. 

II. Sunnah 

lInother key-l'lord in the Figh li terature of the early 

period is su.nnah. The difficul ty \'li th regard to sunnah 

arises because it seems to be used in different meanings, 

and at times it is not quite sure whether the sunnah in 

question refers to the sunnah of the Prophet, or of the 

Companions, or to a principle derived from the sunnah of 

the Prophet and/or the Companions, sanctified by consensus, 

etc. 

The root S.N .N. from \'lhich the word sunnah is derived . 

seems to have referred originally to the'~low and continuity 

of· a thing with ease and smoothriess".10 Hence, if a person 

poured water on another person's face in such amanner that 
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the ''later easi1y flo\'led ai'Tay, the stanc1.ard fOrIn of express

ing this action ,-,ras ta say: II s anantu al-mâ' 'aléi ''lajh:ihiu•11 

It was beèause of this that sunnah began to be used in 

the sense of 1I''lay, course Il (in the physical . sense), pre

sumab1y becausé it was easy to tread and traverse it, with 

the result that normally it was trodden. It is for this 

reason that the derivatives of S.N.N. i'lere emp10yed with 

reference ta the course across which winds blevT or aJ..ollg 

which ''Tater flo,.".ed.12 

The ''lord had, therefore, the nuance of ease and 

facili ty in i ts origil'la~ usage,. It ''las this nuance "lhich 

presumably paved the "Tay for the use of ,S.N.N. and i ts 

derivatives, particularly in Arabic poetry, with reference 

ta the admirable aspects of the face -- its brightness 

and polish, its being smooth and vTe1l-shaped, etc. This 

gave rise ta the expressionmasnûn al-v,rajh meaning a 

persan of 1 comely shape, a person on i'.'hose face "flesh 

had been made even ' and smooth,,13, or even for its being 

"well-proportioned ll (mu Ctadi1) .14 The use with respect 

ta the admirable features of the face became sa common 

that sunnah began to be mean face itself.15 ' 

The next stage in the evolution of the connotation 

of sunnah seems, ta have, been the extension of the signi

'fication of the tenu ta humrul behaviour. IIVray and course Il 

began ta be used in the sense of sirah. Sunnah began to 
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mean, theref'ore, s1rah ua way, cours,e ,r.u1e, mode, or 

manner, of' acting or cOl~duct of' lif'e n .16 Apart f'rom' in

heri ting the meaning ''''Tay. and course' f'rom the past, the 

root S.N.N. also retained the sense of' ease, smoothness, 

'etc. Sunnah theref'ore signif'ied inter alia, a mode of' 

behaviour which a person could adopt without dif'f'iculty.17 

This seems to be the background in which the term sunnah 

d~velo:ped the nuance of' moral a:p:pro:priateness and normative

ness.18 Even if' one might doubt that a:ppropriateness and 

normativeness were essentiel ingredients of' the meaning of' 

the word sunnah, there can be no doubt that it generally 

carried that nuance. Hassân (d. 54), the f'amous poet of' 
• 

the Prophet, mentions a ~roup of' people as having uexpli

cated a sunnah f'or the people which is f'0110wed u •19 Ân

other :poet speaks of' the sunnah of' al-Fârûq "'lhich: con

textu~ly has a normative overtone. 20 The Umayyad :poet 

Farazdaq (d. 110) ref'ers to the sunnah of' the two 'Umars 

which, in his words, is lia cure f'or the maJ.ady of' the 

ne~..,.. ... 11 2l 
..... ~W • .<\nother :poet, exal ting a :person says that I1his 

judgment is a sunnah, e..nd his saying, a mathal u • 22 

In the Qur' ân, the term sunnah (including its pluraJ., 

sunan) has been used sixteen times in aIl. The expression 

which occurs most of'ten is that of' the usunnah of' .AJ.lâb. Il, 

which seems to be a literary innovation of' the Qur'ân. 

S~~at .AJ.lâh ref'ers to God's modus opere..ndi with those 
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waywardpeoples who had greeted God's message , with contempt 

and hostility. This had led totheir doom by virtue o~ 

the operation o~ God's law o~ retribution. 23 God's law 

of retribution, then, is the inaJ. t 'erable sunnah , of Allâh.24 , 

Another usage of the sunnah of Allâh occurs in connection 

with GOd's mode o~ dealing 'VTith His prophets. The Qur'ân 

points' out that when the bearers of Godls message are 

received by a people with hostility, God supports His 

prophets and sustains their spirit, besides destroying 

those ,.,ho oppose' ,: God 1 s message. The other usuaJ. ~orm in 

which the term sunnah has been used is: sunnat al-awwalin. 25 

This refers, as Bayq.âwi has pointedout, to the "sunnah o~ 

Allâb. with regard to the ancients u • 26 ' For the verses in 

which sunnat al-a'\'lWalin has been used, the reference· ,is 
-

to Godls scourge which overtook the nations that had spurned 

His message. 

The concept which was to play a.i.1. important part in , 

moulding !:luslim thought, hO\'lever, was not that of the "sunnah 

of Allâh ", but of the ttsunnah of the Apostle of .llla.b.". 

In the Qur'ân itself this expression is conspicuous for its 

absence. This seems to support the vie'" that the concept 

which this expression embodies must be a later invention. 

This, however, is, al together erroneous. It seems natural 

that the rami~ications o~ this concept should have unfolded 

gradually, but the essence of ,the concept is very clearly 
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and forcefully embodied in the Qur'ân itself which puts 

forth the conduct of the Prophetas conduct par excellence: 

"Certainly you have in the Apostle of ,AJ..1W'l a good exam-

J. ... 27 P e ••• 

It was not surprising, therefore, that quite early 

in the history of IsJ.&n, the expression "sunnah of the 

:Prophet"·, . began to be used, ' dèsp:i..te its not having been 

used in the Qur'ân,and the Prophet himself is said to have 

used thisexpression a number of times. 28 There seems no 

reason why the Prophet should not have used this expression 

since it accurately embodies the above-mentioned Quranic , 

concept of themodel-behaviour of the Prophet. 

Leaving that aside, one of the earliest uses of the 

expression is attributed to 'Umar who is reported to have 

explained the function of his officials as consisting of 

the instruction of people in their religion and in the 

sunnah of their Prophet. 29 Another instance of the use of 

the expression "sunnah of the Prophet',1 is reported, and 

seems to be authentic - is on the ocèasion of the choic'e 

of the caliph after the death of 'Umar in the year 23. 

Questi0ll:s 't"ere put to bath tUthmân and t .Ali, the two can

didates who stood the best chance of election, whether they 

were prepared to,ttwork according to the sunnah. of tl;le Prophet 

and the sirah. of the two [prec~à.ingJ calJ.phs 1l30 • 

Ânother authentic writing of the first centurywherein 
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the expression "sunnah of the Prophet~' occurs is the letter 
. . 

of l]asan al-Ba~r~ to the Umayyad cali:ph 'Abd al-MaJ.ik 

(65-86). ~asan defends his doctrine of gadar by pointing 

out that it was the doctrine of the forbears (salaf). 

I-]asan enols the~e forbears because they"acted according 

to the ~rdinance of Allâh, na.rra~ed His Wisdom, and foll

owed the sunnah of the Apostle of Allâh • . ; ."31 

Again, in the letter of the founder of the Ibâdtyah . 
seèt, 'Abd Allâh b. Ibâd to Cali:ph Abd al~Malik, the ex-. 
pression'sunnah of the Prophet" occurs severaI times. œhis 

letter is devoted to an apology of the Ibâdi viewpûint in. 
~ . ' 

regard to 'Uthmân. œhe main point that Ibn Ibâ~ makes 1s 

that 'Uthmân introduced innovations and disregarded the 

Qur'ân, the sunnah of the Pxophet, and the sunnah of the 

preceding caliphs - Abû BaIa- and 'Umar. He extols Abû Bakr 

for having followed the Book of Allâh and for having prac

tised the SunnruL of the Prophet, and hence none blamed 

h " 32 J.m. Contrary to this was the attitude of 'Uthmân who 

introduced imlovations ",hich v~ere not in vo.gue in the time 

of llis t\'lO predecessors. 33 Ibn Ibâd further accuses 

'Uthmful of persecuting those "{ho admonished him by referr-

ing to the Book of Allâh, the sunnah of the Prophet and 

traditions about· the believers. who had preceded him. 34 

Ibn Ibâ~ also denies that the accusation of religious 

extremism (ghulûW fi al-din) applied te him. This allegatiQn, 

./ 
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in his opinion, was a.pplicable to those TlII'ho a.ttributed 

' i'alse things to God and were guided by things other than 

the Book oi' Al1âh and the sunnah set by the prophet. 35 

Considering the fact that only a i'ew extent works 

of the firstcentury have survived the ravages of time, 

not to mention the i'act that'only a few works were éomposed 

dU!ing that century, the above-cited examp1es at 1east 

estab1ish that the expression "sunnah of the Prophet" was 

we11 in use even during the first century. 

Before proceeding to analyse the term sunnah in 

the Figh 1iterature of the second century, it is worth

\'1hi1e examining i ts .'use ' in a treatise of unquestioned 

authentici ty which was composecl ciL"ca 140 A.H. This is 

the treatise of Ibn a1-nluqaffa' (d. circa 140), a1-Risâlah 

fi al-Sah~bah. Since Ibn al-!'luqaffa' was a government 
, . 

official and litt~rateur, rather than, a jurist, his usages 

of the word sunnah are of invaluable significance. For, 

the fact .that he was not a jurist makes it unlike1y that 

Ibn al-Muqaffa' would have used terms suchas sunnah in 

any other except the generally accepted sense. 

Ibn al-Muqaffa"s interest lies in administrative 

matters, in matters which are the priDlary concern of the 

ruler: "the sending forth of military expedition and 

recal1ing it; the collection and distribution [Of the 

revenue]; the appointment and dismissal of officials; 

/ 
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passing judgmentsaccording to ra'y in matters regarding 

which there is no athar; .the eni'orcemEmt o:f hudûd and 
. . 

ordinances in accordance wi th the Book and the SU.nnah •• ·• 1/36 
t ·· . 

Ibn al-!-1uqa:f:faadds that even though man should obey none 

when that invo1ves disobedience to God, yet admini·strative 

matters, and the matters with regard to '\'rhich no athar 

.exists, are que stions of purely governmenta1 discretion 

and. disobedience to the ruler insuch matters is tanta

mount to perdi ti·on. 37 Ibn al-Huqa:ffa' also urges the 

ruler to realize that the claim to which he is entitled 

against his subjects is not i'li thout reservations. . His 

right to c1aimobedience is conditioned with bis enforce

ment o:f positive àommandments and sunaJ.1.38 

Ibn al-Huqaffa "s vie'\'l of the legal doctrines is 

tinged by his concern 'l,li th administration. He desires 

to see the prevalence of a uniform code o:f laws everywhere. 

The spectacle that he observes around him, however, is one 

of shocking diversity: a diversity W4ich is found in the 

doctrines of one ·town and the other, as 'vell as within a . 

particular town. 39 He is disconcerted at this diversity 

and tries to analyse ·its causes and hence denounces those 

who, in his view, are responsible for it. Says Ibn al

Muqaffa t : 

As for those who claim adherence to the sunnah, 
among them are those who make into _sunnah something 
which is not a sunnah. In this they go to such an 
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extent as to shed blood vlithout any )J~inah (evidence) 
or huj jah (proof) on the basis of' something ''1hich they . 
considerto be ~ab.. ~\nd if they \'lere to be asked 
about that" they '''ouI a' not be able to say that blood , 
"'laS shed in that case during the time of ' the Prophet 
,or subsequently during the time of a'immat al-hud~.40 
.And if i t "'ere said to them: "vlhen Ï'lUS blood shed 
according to the sunnah \'Ihich you claim.?", the~ ,wou1d 
say: Il ~ Abd al:"'Halik b. Narwân or some other am~r f'rom 
among ,the l.uuarâ' did that ll ; [They believe insuch a , 
doctrine even "'hile Imowing that the innovator of' a 
doctrine] merely follows "E~. imd they reach such a 
point of adamance 'vith respect to their opinion (ra' y) 
as to subscribe to those doctrines concerning matters ' 
of momentous importance for Nuslims vTi th ''1hich nO,t even 
'a single Mus1im agrees. Then they do not fee1 distressed 
at their being isolated in this matter, and in enforcing 
judgments according to such ' doctrines, even though they 
aclmowledge that they do not argue from any Book or 
any sunnah. 41 , , ' 

What is ' striking in the above passage is the basis of 

,Ibn aJ.-Muqaf:faC's stringent criticism. Ibn e~-Huqaffat says 

that people ,made the claim of sunnah even though they could 

not documentthat claim by estab1ishing the existence of 

that practice 'during the life-time ~f"the Prophet or of 

'the , ear1y Caliphs, and aJ.1 that they could adduce as evidence 

,,'as the practice of t Abd al-HaJ.ik or of some other rulers 

of a rel~tively laté period, even though the practice 

concerned vias based on their person~ opinion, instead of 

being supported by arguments dra\'ln from the Qur' ful and the 

sunnah. 42 In other words, true sunnah is that a10ne which 

can be traced back to the time of the Prophet and/or of 

the early Caliphs: 43 

To revert to the expressionusunn.êJJ. of the :Prophet tl
: 
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the meaning is clear enough in cases wherein re~erence to 

the Prophet is explicite Considerable di~ficulty arises, 

ho\"ever, ,.,hen one ~inds the term sunnah being used wi thout 

any affixe It is also intriguing to find it being used 

with reference to oth~rs besides the Prophet. In fact the 

different uses cf sunnahlead to the conclusion that it 

was used in a variety of meanings, and that though the 

term wasin process of acquiring its technical connotation, 

so as to mean nothing else but II sunnah of the Prophet", yet 

that process had as yet not reached its culmination. 44 

Thus, the exampleso! the use of the expression 

. "sunnah of the Prophet"45 sho\', the operation of a process 

similar to the one we .have noted in regard to hadith. 46 

110re important than these, hO\'TeVer, are the fe\'f examples 

that we have of inadvertant substitution of the word 

IIsUnnah" for the expression "sunnah of the Prophet", which 

show that the former term had begun to be regarded, in 

general, as an equivalent of the latter. One of these 

exa.mples occurs in Tr. IX. A\'rzâ t i is mentioned as having 

said: "Sunnah has come do\'m from the Apo stle of .AJ..lâb. Il 

(IX, 13). Abû Yûsuf refers to the sarne statement o~ 

Awzâ' i, but the expression I1 sunnah ••• from the Apostle of 

.AJ..lâh", is replaced by the \'lord II sunnah ll , \'/hich indicates 

that sunnah in the :'sense of' "sunnah of the Prophet ll was 

a \'lell-established usage of' the time. 47 
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Such a development could only have been the result 

. of a fairly . long period of the use of the term wi th 

reference to the Prophet. We have seen earlier the instan

ces of · i ts use dv.ring the first centl.lry as weIl as by Ibn 

aJ..-Muqaffa t, which is an illustration of i ts use by a . 

non-juriste Some of the instances of the use .of tlsunnah 

of the Prophet U by the specialists have been preserved in 

the figh-athar ,..,orks of the second cen tury • They show a 

consistent use of 'sunnéQ:l \tli th reference to the Prophet • 

. In the KUfian figh-athar works of the second · 

century, for examp1e, one of the earliest instances of 

the use of SunnruL of the Prophet occv.rs in traditions from 

Ibrâhtm. Ibrâhim relates that a small boy rep1ied accu

rately to questions regarding the rituals of pilgrimage 

at which 'Umar said: nyou have been guided to the sunnah 

of the Pr~:phet.tl48 

Let us turn to Âwzâti to examine its use by him. 

(1) tlSunnah has come down from the Prophet 

that ••• u49 

(2) Â\vzâ ci eJqüici tly articulates the principle 

that the conduct of the Prophet is ~ol1duct 'Par excellence 
.tA- L 

(ru:aggu man ugtudiya bihi \'1a ttuuftss@.ka bi sunnatihi rasûl ·v 

Allâh) .50 .At another place, Àuzft' i cites the Quranic 

verse which embodies this COncel)t: I1Certainly you have 

in the Apostle of Allâh a good exa.m.pie". 51 
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. !I!he use of the \'lor,f sunp,op, howaver.1s very '8o~cé 

in k1Zll' 3:. . la thia sc~o:l. ty o:l reforènQeat'\V1nde~ ~t the· 
extent ot '1to ·1mporlanoo' i.ntha dootr1n$ O;tAl>lz4't , '. ' l'C : .. 

~;$ on thiapohttb.a.1;cne rea.11oeath. madoquBoy .bt · t~ : ..•... 
results of .a ~êQhmliCal1,.~·~~~ived · eém..~Yltic··anai~i~~ . : .:::, 

For; the :t'sot 'isthat 'evon though ' thô .t$l'm·~·· has llot 

beonuaod very 'ûoquentl; 'bY A,\.,zA't 'Wlth:refol-arloe' to 1ihe 

Pl"topllst J yet raforenoeto the precepta ancl" prsot1cea 01: 
. . 

thaProphet \~1 th the implication that ' thoy aN author1 tat1Vè. 
. . 

1oVGX7 froquant. 52 nde only emphasises thé neèd of 

using tIla SSlllant10 ev1denoe only tantat1vcly ' and oorre

latillg i1; \'1ith othor find1ngs. For, tho fect tha.t AlIZ"! 

goas so xar as ~o deny tho rOligioualy binding oharaoter 
~ . 

or tho inat1 tutiQll o~ ~wfl:t \'lhich had been :lntroducod bJ' 

(Umar on the gl. ... ound that :i.t. \'las a poat-l'rophet:lo institu

tion, onl.y cowes tô 000'.,. tho intima.-te relationsh1:p bat't'loan ' 

the J)raoticO' to "1hich A'V1Zfi t i o.fton refors as a l~gR."1 

argument and the aSgQ~pt1on of ~ts introduotion b~ the 

Prophat. 53 It 10 also worth rem ombo ring' thai; Awzd'!.'t e 

raf'oroncos to the pra.~tioe oX the Huolims, but for a few 

oxoeptions,54 are invar1ab1y préôadcd by rafereDao ~o tl~ 

FrO~lat aa the init1ato~ o~ thoae practioes.. Moroovor, 

aven when Âwzâ';t rofo%"o mersly to "praotioe" • . he eeems tG 

olaim 1 ta authori ty on the ground the.'t the praotice oon

cernad enj OyGd the approval o:r all ~lus11ma.i. pa.rt1oularly 
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o:C the 'ulamâ'. In :Cact \'l'hen Awzâ'i cites a practice 

without claiming it to have been introduced by the 

~rophet, he seems to support it on the ground o:C ijmâ'.55 

In Hâlik there is very :Crequent use o:C the term 

sunnah as such, but the expression "sunnah of the Prophet" 

occurs only rarely. Âs in the case of A'V1Zâ' i, the scar~ 

city o:C the use o:C this expression does not necessarily 

show that Mâlik did not subscribe to; or that he did not 

have much use :Cor, the concept of the lI sunnah o:C the 

Prophet n• Such a vie\'l \"Tould be faJ.sified even by a 

cursory reading of his jYIu\'la~~a', which contains no less 

than 822 traditions from the Prophet. 56 In fact, Mâlik 

reports the follO\'ling statement from the Prophet: nI 

forget or l am made to forget so that l may establish a 

rule (li asunna) n,57 which thrO\'lS light on his view 0:C 

the sunnah of the Prophet .58 

In Abû YûsUf, there are numerous instances 0:C the 

use of the expression: "sunnah of the Prophet n as ";Tell as 

of sunnah ''lithout any affixe Of these 'VIe shaJ.l consider 

presently onlya few instances of the former category, 

leavingOthe instances of the latter category :Cor a later 

discussion. 

Kharâj, pp. 14 and ll5.o 'Umar is reported 

as having stated that he had sent his officials 

to -mach people their religion and the sunnah of 
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their Prophet. 

Ibid., p. 76. Abtt Yûsuf advise f3 the Caliph that 

he should instruct the officiaIs, inter alia, to 

administer according to the "sunnah of the Apostle 

of .AJ..lâb. 11 ~ 

11U:.9:.., p. 164. "Sunna..'l1. has come down from the 

Prophet and the t"IO Caliphs ••• Il 

Tr. IX,18 (1'.57). "No sunnah has come dO\'ffi from 

the Prophet,. nor fl"om any of his Companions 11 • 

Ibid., 5, Il. 24. In matters of J:alâl and l?-ar§m 

one is not guided, says AbûYûsuf, by the practice 

of people. In such matters one follows "the sunnah 

of [li teraJ.ly, ,from] the Prophet, and from the for

bears: the Companions and the fugahâ' • 

In Shaybâni tao we come across numerous instances 

of the e::q>ression IIsunnah of the Prophet ll • 

~'Iu'''. Sh., p. 315. Shaybâni cites the fol1owing 

statement of Nâlik: llThere is nothing for you in 

the Book of .God and VIe do not knO\" that there is 

anything for you in the sunnah of the Apostle of 

1ülâh". (The remarIe is in regard to a question of 

inheri tance) • 

Ibid., p~ 389. Shaybêni mentions a tradition 

according to which (Umar b. t Abd aJ.- t Az:LZ wrote to 

Abü Bakr b. ~azm, askinghim to look up to whatever 
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"hadith or sunnah of the Prophet" there might be -, 
and asked him to commit the same ·to writing. 60 

Thus we :find a consistent tradition of the use of 

the expression "sunnah of the Prophet" in poetry, literary 

prose as well as Fiah \'lritings, :from a very early periode 

vJhat d.oes i t mean, hO,"lever, when i t is used wi thout any 

a:f:fix? 

A scrutiny of the examples of the use o:f the word 

sunnah during the second c.entury reveals i ts use in a 

multiplicity o:f meanings. 61 We shall consider below the 

main usages o:f the term, and the light they throw on the 

legal theory of the period under study. 

(1) One of the usages of the word stuxrrah was in combi-

nation ,"Ii th the Qur' ân, In such cas~s the only satis

f'actory inf'erence :i,s that S1.umah meant "sunnah of the 

Prophet". The :follo\'ling couplet of al-Ku.mayt, a poet of 

the first and early second century, serves a good instance 

in hand: Bi ayyi Ki tâbin a1t1 bi ayyati Sunnatin / Tarâ 
()wAA... 

hubhuhum t ârun t alayya ''la tahsabu. 62 The use o:f this 

juxtaposition of the Qur'ân and SUlmah grew with the pass

age o:f time. Even at the time ,,,hen this couplet was 

composed(circa 100 or evenbe:fore), the manner in which· 

the term occurs here assumes that the sense in which it is 

being used ",as not a ne'" one, but ,,,ell-established. 

In Figh li terature, inparticular, this Qur' ân-
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Sunnah combination has been u~e~ very frequently. In such 

combinations the term sunnah coUld only mean the lisunnah 

of the Prophet". For, no other connotation oi' the term 

e.g. practice, ,etc., could have been rei'erred to because 

none could have enjoyed such an authority as to be men

tioned side by side with the Qur'ân. The following are 

sorne of the examples of the Qu.J::'ân,-sunnah combination. 

l-Im'l., p. 513. Nothing is [laid downJ f'or you 

in the Book of Allâh and in the sunnah of the 

Apost1e of' Allâh. (Regarding a question of' in

heritance).63 

~. IX, 5, CP. 31). Abû Yûsuf Vlarns against 

acceptance of shâdhdh traditions and lays down 

the principle that the hadtths which should be 

accepted' should, inter alia,conf'orm to the Qur'ân 

and Sunnah. 

Ibid., 5, (p. 32). "Halee the Qur'ân and well

kno'\.o'ln Sunnah your gù.ide fi • 

Loc. cit. Il... wha"tever has not been explained 

in the Qur' ân and the Sun.'Ylah". 

I\harâj, p. l60. A man cuts the other person's 

hand deliberately. The latter, on being given 

the right of. retaliation (gisâs), cuts his hand . . 
as a resul t of' '\Ilhich the former dies. One vie,,, 

was that the 'âgilah of the former was liable to 
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blameless becauss it was not he, but "the Qur'~n 

and the Sunnah" that had caused l'lis death. 

I}ujaj, p. 212. 'Umar's inf?truction to Abû Hûsa'; 

al-Ash'ari to have recourse to niyâs in matters 

not fO~d in n'the Book or the sunnah ".64 

(2) "Sunnah and siran." is another combination in which 

the reference to the Prophet is implied, evenwhen he is 

not referred to explicitly. 

Tr. IX, 21, (p. 67). llThe sunnah of the Prophet 

and. his sirah". The reference to the Prophet here 

is explicite 

Ibid., 6, (pp. 36 f.). "I did not think that 

anyone who knOi'IS sunnah and s:Lrah 'muId. be ignorant 

of this Il • Sunnah here can only mean sunnah of the 

Prophet, which is also proved. by Abû Yûs~ls argu

ment onp. 35. 

(3) There is a number of instances \'1hich sho,'Is that 

usunnah" .and''had:Lth" ''lere not used as equivalents in the . 
early periocl, though they were quite often used. as such 

later by the scholars of the science of Had:Lth. 65 Hadith 

generally referred, in the early period, to a communication 

from the authorities (narrowecl clown subsequently when the 

technical terms were fixed) i.e., from the Prophet as well 

as others, particularly the Companions. 66 As for sum1ah, 
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it re~erred to an estab1ished re1igious norme . Thus, hadith . 
provided the documentation o~ the sunnah, but was not 

sunnah itse1~ •. For every hadith is not necessari1y authen-. . 

tic or sunnah-yie1ding. As against a ~adith, there~ore, 

sUnnah constitutes an estab1ished norm o~ pra~ticaJ.. 1i~e 

which has come down, most probab1y ~rom the Prophet, and/ 

or ~rom the Companions, or, in sorne instances, has been 

inferentia11y derived ~rom their sunnah and has been sanc

ti~ied by consensus. 67 

There are numerous instances which ShO'\'T that Âbll 

.yûs~ made a sharp distinction bet\'Teen 1;adith and sunnah. 

In!!:. IX,. 5 (p. 31) he 'Vlarns against shâdhdh (and he 

considered iso1ated traditions to be shâdhdh68) traditions 

and urges that only the traditions 1'rhich are, . inter aJ.ia, 

in harmony Vii th the Qur' ân and the sunnah shouldbe ac

cepted.. In ~act, in the 1ight o~ the 'l'Tri tings o~ Abû 

Yûsuf, i t appears that by sunnah he meant' only those norms 

which were recognized as such by the i-ius1ims in generaJ.., 

'''ere accepted by the fU<1shâ', and which had come dO'Vln 

through re1iab1e and learned peop1e. 69 Hence there are 

numerous instances of Abû Yûsuf's emphasising the estab

lished character of SUTInaJ.l su ch as: "~'3unnah mahfûzah mat _. 
. . . 

rÛfah ,,70 , Il Sun..'l'lrul ma C rLlfah. tl71, Il al-x;adi th fi hâdhâ kathir, 
. . 

wa al-sunnah fi hâdhâ ma t r Ûfell"72 , and Ilal-1;adith fi hâ<i-h.â 

ma • rû~ mashhûr. 'Via a1-sunnah fihi ma C r0..f ah 11 .73 
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It is this aspect of .§.WIDah - i ts being a \'le11-

known and we11-estab1ished norm which is emphasised when 

sunnah is used with words ~ either verbs or adjectives -

derived from madâ. Being we11-established and coming from -...-

the past -- which is suggested by the term madâ -- :sunnah --
\vas regarde.d as reflecting the tendency \'/hich was diamet

rica11y oppose.d t 0 innovation ihdâth or bid t ah. 7 4 

This brings us to the prob1em of the re1ationship 

between sunnah and the actual customs or practices of the 

Mus1im society in the opinion of the second century jurists, 

particularly the Kufians. This relationship is an invo1 ved 

one. To some extent, the actual customs and practices were 

considered,or gratuitous1y assumed, to reflect the teach

ings of the Prophet. For, i t was fel t - and naturally so -

that these teachings were not restricted to verbal trans

missions but ha~ become incorporated into, and therefore, 

had become an integral part of, the way of life of Muslims. 

However, it was not practice or custom per se which was 

considered to be authoritative.75 It is \vell-known that 

the concept of practice p1ays a particularly conspicuous 

part in the doctrines of Awzâ'i. The practice to which even 
kt" Awzd. i refers, however, is the one which has, inter alia, 

not been disapproved by the tulamâ' .76 In Abû Yûsuf we 

find an illuminating passage. which proves that the concept 

of sunnah was not equivalent to 'actual practice', neither 

./ 



144 

in the opinion of his o~m school, nor in the opinion of 

the l·Iedinese or Syrian jurists. In the passage concerned,' 

Abû Yûsüi' chides the Hedinese i'or sanctii'ying,their prac

tices into sunnah even though these practices 'might probably 

have been introduced by some market-inspector or adminis

trative oi'i'icial.77 

i'f.b.ether Abû Yûsûf's judgm:ent about the activity oi' 

the Syrian and Hijazi la~~ers is i'actually correct or 

i'alse does not concern us here. ~fuat is of paramount 

importance is the biting indictment that his criticism 

contains. This bitter indictment makes it clear that 

there was no proi'essed claim on anybody's part that prac

tices were seli'-sanctii'ying,that they were synonymous with 

the sunnah. This is not only tI"'..:te oi' the Kui'ian juris1;s, 

but of the Hijazis and the Syrians as weIl. For, ~lere it 

the case that the Hijazis and the Syriruls had categorically 

proclaimed their practices pel' ~ tO,be synonymous with 

sunnah, AbûYûsûi"s indictment would have been pointless. 

After making a strong attack on 'practice ' , Abû YûsUi' 

articulates his own vie" .... oi' su~ah in the .:follO\'ling words: 

In deciding questions of ''lhat is allowed and 
''lhat is prohibited, one does not follo\'l claims 
su ch as people have contil1,ually follo",ed this 
doctrine. For, a majority of things that people 
have follo''led are not permissible and not proper. 
There are cases "Thich l could mention where the 
great mass ('âmmah) violates a prohibition of the 
Prophet. In, these auestions one has to folIo" .... ' 
the sunnah from the "'Prophet and the forebears: 
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his Companions Sl1.d the fuoahâ' .78 

AS ag80inst actual practice, therefore, Abû Yûsüf 

",ould have peoplederive their surmah from the Prophet 

and the Companions through the fU(1ahâ'7 9 

(5) On the basis of the above, it is not difficult 

to see ,that the word .§.:illIDah came to be used'figuratively 

in the sense of "established religious practice ll , "estab- ' 

lished religious doctrinel!, al-~arî9.ah al-maslûkah fi 801-

din!30 In l·Iâlik, the expre~sion "al-s'lb"rUlah t indanâ" means 
-

the same. Abû YûsUi' and Shaybâni ÈLlso sometimes use 

sunnah in this sense.81 

(6) Close to this is another exp+ession which is 

peculiar to 11âlik; al-~J:gffiah al-:L_ati lâ i],r..htilâf fihâ 

(indanâ ll • This refers not mere1y to "established 

doctrinel!, but also points to the source wherefrom i ts 

authoritativeness \'laS derived the 'consensus of the 

l-iedinese. 82 In Nâlik this is a very commonly used 

expression and seems to mean the same as al-amr 801-

mujtama c t alayh t indanâ. 83 

(7) ka aspect of sunnah - and this flo\llS from what 

we have said regarding the connotation of sunnah 

earlier - is that it \'las of an authoritative nature. 

Hence it '\vas opposed to ijtihâd. Says Nâ1ik: "Atld in 

a matter \'li th regard to \'Ihich no fixed talion h80s come . 
do'\vn from the ?rophet, nor has any sliJ."lnah come do'\vn, 
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in such a case one resorts to ijtihâd".S4 In the event 

of findingany sunna~, i.e. authoritativerule, one may 

not use one's reasoning. Rabi'ah (d. 136) asked Sa'id 

b. al-Musayyib (d. circa 93) the rationale of the ~apparent1y 

unjustifiable doctrine of 30 came1s as diyah for 3 fingers, 

and 20 came1s for four. Sa cid b. al-!1usayyib' s rep1y 

was: "This is sunnah ••• u85 

(S) It remains to be considered as to whose precept 

and practice constituted the sunnah which the Muslims 

were required to fo11ow. That the Prophet's example was 

sunnah is obvious. 86 But side by side '\'li th the Prophet 

there was also the svnnah of the Companions, as we shall 

see.87 

Both Abû Yûsùf and Shaybâni refer to the authori ty . 

of the Companions, particularly to a'immat al-huda (i.e. 

al-Khulafâ' al-Râshidûn)~8 and even more particularly to 

first two Caliphs. 89 In I-!ujaj in particular, Shaybân:t 

confronts the Hedinese again and again with the question 

whether their doctrines in question were supported by any 

traditions from the Prophet or from the Companions. 90 

This ShO\'IS the importance of the Companions in the opinion 

of Abû Yûsuf and Shaybâni. 

Abû Y"Ûsuf, for instance, says that in matters of 

halâl and ~arâ~, practice is irrelevant. In such matters 

one follows IIthe sunnah from·the Prophet and from the 
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fo·r.'bears - his Companions and the fugahâ' ".91 v/ith 

regard to anothe:z:-prob1em, he remarks: liAs far as we know, 

no sunnâh has come down from the Apost1e of All~, nor 

from any of his Companions. ~ • n92 On another occasion, 

. Ab'Û YûsÜf mentions the sunnah of the :Prophet and of the 

two Oaliphs who succeeded him. 93 Ab'Û Yûstif refera to the 
.' ", . ,.... . 

adherence, by Umar b. Abd al-~ziz, of the policy of 

«Umar b. al-Khattâb, for ''1llioh he uses the expression: •• 
"he followed the sunnah u, and makes an axplicit statement 

about the authoritativeness of the dacisions of "al-WUlât 

al-ma.hdiyûnll, . (which seems to mean the same as a'iriunat al

hUdâ).94 

(9) Another usage of the sunnah refers to the degree of 

merit attached to a certain action. This usage too saems 

to have . been well-established during the second century : 

and has passed on to the classical Islamic Figh and means 

"recommended but not obligatoryu.95 In this sense it was 

opposed, on the one hand, to fari~ah and wâjibah, and to 

nâfilâh on the other.· In this hierarchy its position was 

in between these two. 

~. p. 487. "Sacrifice [Of animals] is a sunnah 

and not wâjib but l do not like that anyone who can 

bear the expenses should abandon it". 

Ibid., p. 347. u' Umrah is a sunnah and. we do not 

kIlow of any l-Iuslim who has permit.ted its abandonment". 
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~., p.,824. 'Umar is reported to have said:" 

"Sunnah have been laid do\'/n :for you and :far! t id 

have been made incumbent on you". 

Âthâr A.Y., 404. Opposes sunneh to nâfilah. 96 
1 

~uj aj, p. J.43. Abû 1janif'~ and Shaybâni agree 

that 'u.mrah is sunnah, but not wâjib. '\'lhoever 

perf'orms it does a good thing, and earns extra 

merit.97 

Ibid., p. 45. There is disagreement as to 

\'lhether ~ is sunnah or \'Tâjib. 

The origin of' the use o~ sunna.h in tbis sens~ 6eems 

to have been owing to the realisation of' some dif'f'erence 

in the degrees of' importance between the iJ:ljunctions 

derived f'rom categoricaJ. verses of' the Qur'âri, and those 

derived f'rom other sources. "This is evidenced by expres

sions such as Shaybâni 1 s remarks: "The masJ:; of' the head 

is a f'aridah [derived] from the Book o:f .AJ.l§h" .98 " To some 

extent the Hana..fi school retained "this distinction. 99 . 
(J.O) The f'ollowing are some stray "exumples of' the use 

of' the term sunnab.: 

If there is anancient 'Ajam1 sunnah, which Islâm 

has not changed and has l'lot declared as bâ~il, and 

some "people c~mplain about the harm caused by that 

sunnah ••• J.OO 
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A group o~ weavers came to Shuray~ in connection with 

a dispute and said to him: "Our sunnahis so and so~'. 

Shurayl: said: "Your sunnah :Ls among yourselves'~·lOl 
-

Abû Yûsüf extols the revival of sunan, but here he 

is re~erring not to the sunan of the Prophet, or o~ 

the Companions, but to the sunan set up by good people 

(al-~âliJ;ûn).102 These refer to "usages" or to "good 

usages" '\'/ithout necessarily referring to the Prophet 

or Companions. 

To conclude ~rom the above, the ~ollowing points 

emerge: 

(i) The term has had an uninterrupted tradition of use 

with reference to the Prophet ~rom · the earliest period o~ 

Islâm, a fact whichcan only be explained in terms o~ the 

Quranic doctrine that the conduct of the Prophet is 

exemplary. This is evidenced not only by the ~ormulation 

o~ the expression "sunnah o~ the Prophet" and its increas

ing use, but also by using the term sunnah as such in the 

sense o~ "sur...nah of the Prophet Il.103 

(i~) The Muslims, however, regarded as authoritative not 

only the precepts and practices o~ the Prophet, but also 

those o~ his C ompani ons • l'le have seen that the authori ty 

of the Companions was already well-established circa 75.104 

It is notewcrthy that the precepts and practices of the 

Prophet as well as of the Companions continued to be 
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characterised as sunnal~. The oilly authentic example that 

we have of denying the religiously authoritative character 

of a sunnah of a Companion is Awz~(i's objection to dfwân 

on the ground that i t '\'las a post-Prophetie institution.lOS 

This solitaryexample merely emphasises that practices 

generally derived their religiously binding character from 

theirhaving sorne' kind of association with the Prophet. 

This solitary instance not''lithstanding, the early Islamic 

literature, especially the Kufian literature, frequently 

designated the practices of the Companions, especially ' of 

the first four Caliphs, as sunnah, which was deemed to be 

part of what Shayb~ni calls "binding information" .106 

(iii) Besides references to the sunnah of the Prophet 

and of his Companions, there are also references ta the 

sunnah of the fugahâ107 and of the virtuous people. lOS 

So far as the latter use i8 concerned, it seems to mean 

"good examples" as such. It has been used in a broad 

moral 'sense. As for the sunnah of the fugahâ~ to which 

Abû YûsUf refers side by side 'w'i th the sunnah of the 

Prophet and the Companions, the context elucidates the 

significance of i ts use. Abû Yûs-lrl' mentions f'ugahâ' 

while stressing that in deciding what is allowed and 

what is prohibited, it is not practice to which one should 

turn for guidance; one should rather follow the sunnâh of 

the Prophet, the Companions, and the ,fugahâ'. The obvious 
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question th~t arises is whether, in Abû Yûsuf's opinion, 

the fugahâ' were entitled to declare something to be al

lowed or prohibited on their own authority? The obvious 

answer is 'no'. So far as declaring things to be halâl 
" . 

or harâm" is concerned, Abû Yûsuf expresses the view that . 
one should avoid saying that except on the basis of a 

categorical Quranic verse, and should use, instead, ex

pression such as "This ia makrû.h ll , or "There is no objec

tion to it", etc.109 

Hence, there can be no doubt that Abû Yûsuf's atti

tude to the Companions is quite different from his attitude 

to the fugahâ'. So far as the Companions are concerned, he 

frequently refers to themas authorities, and character

ises their practices as suru~ah. As for the fugahâ', 

their "value is secondary, ru~d nevertheless important. 

Firstly, it is they who can rightly interpret the tradi

tions from the Prophet, etc., and derive fight norms there

from. 110 Moreover, it is the traditions attested by the 

learned specialists \~hich are to be regarded as authentic -

an idea which Abû Yûsuf repeatedly stressed.lll In facto 

this appears to be one of the reasons for Abû Yûsuf's 

distinction between-had1th and sunnah~112 The expression . 
sunnah in relation to the fugahâ', therefore, seems to 

mean substantiaJ..ly the sarne as the folloWing statement of 

Abû Yûsuf: "hadith tranamitted by trustworthy people and . 
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supported by those noted for their fiqu (legal understand-

ing) • ).~~ . ~ 
(iv) Sunnah mâc1.~yah. As 'VIe have shown, this refers to 

normative rather than actual practices, and the assumption 

seems to be that the praotice concerned originated in the 

' time of the Prophet or of the Companions, and tllat it pre

sumably embodied a religious norme In Abû YûsUf we find 

a ,protest against this attitude, and a demand for well

attested traditions,114 instead of vague references to 

practices coming down from the past. In this respect ' Abû 

YûsUf anticipated Shâ:fï':i. 

In the light of the 'ab ove , the conclusion that 

emerges is that the word sunnah was used in a multiplicity 

of meanings, especially with reference to the Prophet and 

his Companions, but was increasingly tending towards its 

restrictive connotation -- owing to its steadily growing 

use with reference to the Prophet alone. 

III. Ijmâ' 

Consensus (ijmâ'), according to the classical Islamic 

theory, is one of the four 'roots' of Islamic law.115 Dur

ing the period under study, reference to consensus is quite 

frequent in aJ.l the schools of Islamic law that we know of

the Kufian, the Ivledinese and the Syrian. 

During our discussion onsunnah we have seen that 

/ 
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being general1y recognized by the community (or by its 

scho1ars in general) as nor.mati~e was considered one of 

its essential characteristics.116 If there had comedown 

a certain practice from the past which had been generally 
, 

considered by the Muslims to be meritorious, or at least 

unobjectionable, this fact naturally made a strong case 

in its favour. It is not difficult to see the importance 

of consensus during the first and second centuries when 

the compendia of traditions were in the process of coming 

into existence to enable judgments by referring to a known 

body of authoritative traditions. .Hence, not only was 

lIagreed practice ll put forward as a barrier against iso

lated traditions, but was also used quite frequently as 

an argument for further authentification of the tradition 

which supported a certain doctrine, or sometimes even in

dependent of traditions. 

A semantic survey of the terms used for expressing 

the concept of consensus shows that the situation was ap

proximately the same as in regard to sunnah: m., that 

the technical terminology was in the process of development 

but the process had not reached its final point. Hence 

the concept was expressed in a variety of forms. Never- . 

theless, the concept of consensus was close to acquiring 

a technical term -- ijmâ' -- for its expression, as we 

shaJ.l see~ 
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Bef'ore studying the.'· Kul'iati case, let us glance at 

"consensus" in Syria and Medina. 

. Awzâ'i, the oIlly Syrian faa1h whose views are lmown 
in some detail, .makes :t'requent reference to consensus. 

"\ The f'0110wingpoints are noteworthy about the forms emp-
loyed by Awzâ'~ to express the concept of consensus: 

In a maj .ority of' cases Awzâ'i's ref'erence to 'con
sensus' 1'0110\'16 his prior mention ot the practice or doct
rine .in question as going back to theProphet. Thus, con
sensus generally constitutes a supplementary argument which 
seeks to reinforce the claim that the practice in question 
was sunnah. Moreover, consensus perhaps also serves the 
purpose o~ reinf'orcing the evidence of the traditionsl17 

which, in the case of' Awzâ':t, are devoid of isnâd. Hm-lever, 
aside f'rom referring to consensus by way of' a corroborative 
evidence in favour of practices or doctrines allegedly in
troduced by the ~rophet, consensus has a1so been referred 
to in a manner which shows that i t was also deemed to be 
an independent source of' law. Even though such instances 
are not many, yet they are tllere.118 

The references to consensus in Awzâ':t are found in 
negative as weIl as positive forms. He supports a certain 
practice, for example, on the ground that i'none has de
nounced this: neither any \llâli of the jamâ'ah (community) , 
nor a:ny 'âlimn •119 Besides this, however, there are inst-

.. . 
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ances of c1aims for positive consensus expressed by deri

vatives from lIajma'a ll • 120 

The notion of consensus in Awzâ'~ is essentially 

that of continued Muslim practice, continued not only 

actually, but also normatively, i.e., practice backed by 

the co~viction of being appropriate on the part of both , 

the rulers and the 'ulamâ' .121 The reference to 'ul.amâ' 

8eems to guarantee that the practice in question was 

religiously unobjectionable o Besides the consensus of 

a'immat aJ._hudâ122 and a'immat al-rvIuslimin and of 'ulamâ', 
......... 

Awza i aJ..somakes use of the concept of the "consensus of 

a11 l-ius1ims. Il This latter, however, is rather rare .123 

Coming to the Medinese school, reference to conse

sus generaJ..ly takes the form of c1aiming the consensus of 

the Medinese. The doctrine seems to have been we1l

established from the first century.124 In his letter to 

Layth, Mâlik objects to hie alleged deviation from the 

doctrines of the I1edinese jamâ C ah as a who1e. He quotes 

two Quranic verses (IX: 100 and XXXIX. 18) and derives 

therefrom the doctrine that "people are bound to fol10w 

[the doctrines of] the Nedinese. 1I He further supports 

this contention by saying: IIIt is to Medina that migra

tion took place; ' it is here that the Qur'ân was revealed, 

declaring what is permissible to be permissible, and what 

is prohibited to be prohibited. The Prophet was among 
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tliem • • • ' .... ho ordered them and they obeyed h:i.m; who set 

up exampies · (sunan) for them and they :êollowedh:i.m • •• " 

After the Prophet' s death, saysHâlik, people fo~lovled 

'\'lhat they had come to lmow and asl\:ed others ,about matters 

which they didnot know, aJ..ways accepting the best doc

trines. The same ' .... as the pre..ctice of the succeeding 

generations. Rence, deviation from \'lhat they had agreed 

about Was not permissible f'oroutsiders (ahl al_amsâr).125 

Mâlik has numerous eXpressions for consensus. 

These expressions generaJ..1y ref'lect the local character 

of' his concept of' consensus. Sorne of these are lIa.l-arnr 

al-muj tama C 'alayh C indanâ tl ; or "al-sunnat al-Iat:L Iâ 

ikhtiIâf' f:Lhâ 'ind~âll ;126 ' or "al-arnr al-IadAi l~azal 

'alayh al-nâs ~inda.nâll;127 or "'alâ dhro..ika ahl âl.-'ilm 

fi biIâdinâ ll • 128 This proves the lack of' existence of' 

a standard technical term. At times , this consensus meant 

concurrence to consider a certain tradition, to the exclu

sion of' others, to be authentic;129 but it is not conf'ined 

to that. In actual operation, consensus does not signify 

the complete uniformity of opinion among all Medinese 

scholars but merely the consensus of "approved scholars ll
, 

in fact, oruy of their majority.130 

Coming to the Kuf'ia.ns,13l as distinguished from 

the parochial concept of' consensus o~ the Medinese, and 

also perhaps of the Basrialls,132 their concept of consen-
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sus seems to have a universal character. The Kufians 

refer to the tlconsensus of [allJ people",133 and to the 

"consensus of sch01ars in al1 countries ll • 134 ShaybânÎ 

refersto "aJ..l l-!us1ims wi thout a dissenting voice ", that 

is, al1 Hijazis and Ira'lians,135 and to the consensus of 

the K~ians and the Medinese.136 

To come to the expressions employed by the Kufians 

to express consensus, they are 'luite numerous. Abû Yûsuf, 

lilœ Awzâ' i, expresses this concept in negative as wel1 as 

positive forms. 

In the negative form, it assumes some such form as 

in his statement: "No disagreement on the 'luestion has 

come down from anyb~dyll.137 !1ore frequent, however, is 

reference to positive agreement. 

Tr. IX., 42, (p. 120). 'alâ hâclhâ jamâ'at fuga- . 

hâ'inâ 1â yakhtalifÛll (a claim of j.jmâC backed by a 

tradition from the ~rophet). 

Kharâj, p. 174. On the que stion of ste aling 

'Umar consulted people, and "they concurred (ajmaCû) 

that • • ." 

Ibid., p. 165. Abû Yûsuf reports that the drink-

ing of intoxicants 'l:laS punished by fort y stripes 

du ring the time of the Prophet and Abû Bakr, but by 

eighty lashes during the time of cUmar. This is 

"followed by the statemen"t;: via al-ladhi ajma cac alayh 
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ashâbunâ ••• thamânin .138 

Ibid., p. 166. The question \'lhether the testimony 

of a convicted gâdhif "las acceptable or not was a 

. d:tsputed issue in the ea:rly'period, as ''le have seen.139 

Using the same expre ssion, ajma ca ashâbunâ, Aba Yüsuf 

claims that the scholars of his school had arrived at 

consensus on the doctrine that his 'testimony should not 

be accepted. 

Ibid., p. 167. "If a slave, whether maJ.e or 

female, commi ts illegi timate sexuaJ. intercourse", 

says Abû Yûsui', "our ashâb have conct1.rred [Abll Yllsui' 

uses the sa~e expression as above] ,that each of the 

two shall receive fifty stripes ll • 

Ibid., p. 59. .Abû Yûsuf refers to the consensus 

of the Companions of the Prophet. He blames the 

Kha\vârij for not fOllo\'[ing a doctrine regarding 

\'ihich the Comp&nions of the Prophet had concurred in 

the fOlloi-ring \'lords: ULam ya' khudh'û bi mâ ij taIlla • a 

C alayh ashâb rasûl ,Allêh Il • 

Âthâr A" Y., 98 end 278. In a tradition from ' 

Ibrrulim the consensus of the Companions is invoked 

in the following ivords: "Lam yajtami' ashâb 

I1uhanunad kamâ ijtama'û • ~a.,---=-____ II 
. , 

Shaybâni also argues from consensus quite often. 

To himit is authoritative and binding, and therefore, 
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he opposes it to ra'y,l40 Which is not so. Indeed, in 

him ''le find a specifie argument justifying ijmâ': a tradi

tion from the Prophet: ui'lhatever the believers consider 

to be good is good in the sight of Allah and whatever they 

consider bad [literally, ugly] is bad in thesight of 

AJ..lâb. u .141 Shaybâni refers to the consensus of all ~"" '.' 

Muslims142 as. weIl as to the consensus of fugahâ', 14, 

:particularly of the fugahâ' of his own schoal,144 ~d aJ.so 

ta .the fugahâ' of Kufa and Medina.145 

He generally refers to consensus in the follo''ling 

.ways: 

(i) Shaybâni declares one doctrine to be preferable 

to i ts opposite and adds: "Wa hm'la al-gaw1 al-ladh1 

ajma'a 'alayh ahl al_KMah":146 

(ii) Regarding a certain ritual prayer which was made 

congregational by 'Umar, Shaybâni holds the view that that 

ac~ on the part of 'Umar "las all righ t • Why? "Li anna 

. al-mus1imin gad ajma 'û ,al~_ dhâJ.ika ~a ra' awhu hasan" .147 

(iii) On another occasion he remarks: "'va hâd.hâ al-amr 

al-mujtama' ,alaYh 1â ikhtilâf bayn a1.-f~gahâ' fih".148 

(iv) Shaybân.:t remarks in the vein of Awzâ c 1: ' (This is the] 

we11-known hadith from the Prophet which is not doubted . 
and the affairs of the Muslims [i.e., practice] are run 

according ta it al1 oveT.1 49 

The above survey regarding consensus forces the . 

.... 
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conclusion that even though the. concept of consensus of 

all Muslims as \'1ell as of fuaahâ' was qui te well-kno'\'l1l 

and frequently referred to, it had as yet not acquired 

a standardised form of expression. However, it '\'las \'lell 

on the '\'lay to acquiring a fixed. technical term for i ts 

èxpression which is proved by the use of the derivatives 

of ajmaa in a majority of cases in which consensus was· 

claimed. 

IV. Ra'y, Qiyâs, Istihsân 

(A) 

Ra'y is the genus of \'1hich giyâs and istihsân are 

species. As \'le have seen, ra'y signified the use of 

human reasoning, and i t .... · ... as for this reason that the 

school of law of Iraq, where the use of hum an reasoning 

was relatively more prominent, came to. be known as the 

school ofra'y and ~ivâs.150 

In a society \'lhich was commi tted to the authority 

of revelation, the problem of the use of human reasoning 

in handIing \'1hat \'lere essen-'Gially religious laws, was 

understandably a delicate and involved one. Human reason

ing, to say the least, could be used only to a certain 

extent -- and the fixation of this extent naturally 

differed from one person ta the other. It is also not 

difficult to imagine the constant danger of overstepping 
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the proper 1imi ts \'li thin which human reasoning should 

opèrate. It.was this danger which was articulated by the 

opponents o~ the so-cal1ed ra'y-tendency. However, even 

those who seem to have resorted to ra'y very ~requent1y 

or were more or 1ess conscious1y committed to the 1egiti

macy of its use, opposed it to what they caJ.led nathar" 

or ukhabar lâzim", implying a distinction between the two, 

and the relative1y inferior position o~ ra'y.151 A ~ew 

instances would illustrate this. 

In his letter to Hasan' Basr1, C Abd al-I-Ialik asks . . . 
whether the doctrine of Qadar was based on the Qur'ân or 

any tradition from some Companion of the Prophet, or was 

it a ra'y (personal opinion) at which he had himself 

arrived.152 This testi~ies to the consciousness that 

ra'y was di~~erent ~rom other sources and also trlrows 

some light on the dichotomy between ra'y and what Shaybâni 

(and subse quently , Shâ~iti) termed "binding irlormation ll }.53 

In his reply ~asan claimed that his doctrine . was the one 

upon which the ~or+bears were agreed and that people had 

innovated a doctrine -- the opposite o~ his doctrine 

and in so doing the y \'lere dri ven by "their misguiding desirœ" 

(al-ahWiyah al-mudillah).154 . 
In Ibn al-Muqaffa C too 'VIe find this prob1em as \'1el1 

as the use . o~ the term ra' Y. ÀCcording to Ibn a1-lIIuqa~fa C , 

God has ensured man's felicity by means of two things: 
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(1) religion and (2) reason ('?ql). Reason is abenédiét~on 

of God, says Ibn al-Muqaffa', and yet it is incapable of 

the cognition of true guidance unless this true guidance 

is revealed by God. Except for the things which have thus 

been authori tati vely laid dO\'m, God has left the rest of 

the things to ra'y and has entrusted its administration 

to the rulers.1 55 This is one use of ra'·y -- which seems 

to meanderiving correct inferences from authoritative 

sources, and using ingenuity and discretion in enforcing 

them. This is the use of ra'y in a good sense. There 

' is, at the sarne time, an instance of the use of ra'y in 

a bad sense. It is in the context of introducing objec

tionable practices merely on the basis of ra'y (personal 

opinion) \"i thout anY reference to the "Book" or Uthe 

Sunnahu , and even though that doctrine ''las an isolated 

one to which no 11uslim subscribed. It is sheer vani ty 

that a person should regard such a doctrine as enforceable 

particularly \'lhen enforcing i t entailed violation of the 

sanctity of human lives.156 In this context ra'y denotes 

arbitrary opinion. 

In Ab'Û Y'Ûsuf and Sha3rbân:L too '\'Te find the use of 

the term in both good and. bad senses. It is used consis

tently in a good . sense \'l'hen i t is used in the context of 

deriving a doctrine on some question on ,.,hich there was 

no authoritative information. 'Umar,according to a tradi-

./ 
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tion ci ted by Abû Yûsuf, aslced Ibn Has (ûd to make judgment 

according to his ra'y'157 on a question 011. 'Which nothing 

authoritative was Imo\'Tn. 

The favourite Iraqian torms of the use of ra'y are 

the expression alâ tara or ara' ayta.158 It is only v'hen 

one uses ra'y at the cost of something \'lhich is autho-

. ritative, e.g., athar, sunnah, or consensus, that ra'y is 

considered to have overstepped its proper 1imits.1 59 In 

his Hujaj Shaybâni griticises the Hedinese again and again 

for using ra' y in an arbitrary manner and ;Cornot basing 

their doctrines on athar:,. Fol'" this, he also uses the 

term tahakkum .160 

(B) 

The \'{orles or Abû Yûsuf' and 5'haybfuli show. an 

increasing use of aiyâs and a clear formulation of its 

concept. \'1hen this is cOillpared Vii th- the comparative1y 

rare use of the term in the Hedinese or Syrian \vritings, 

the obvious conclusion that follows is that it is the 

Iraq,ians 'Who popularised the use of the term in lega.l dis

cussions.161 The references by Shâfici to the Iraqians 

as the "a dherents of aiy'âs lÜ62 or his stater.lent that 

the "Iraqians allo\v none to diverge from qiyâs ll ,163 also 

testify the leading role played by the Iraqians in malcing 

this term familier. 
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The f'ollowing are the main usages of' giyâs in Abû 

Yûsüf' and Shaybâni which will show not only that i ts use 

was quite standard, butalso that the term itself' had been 

precise1y def'ined and its connotation f'ized. 

~. L1:, 5, (pp. 31 and 32). Âbû YÛsl.if' s.tresses 

that everything ought to conf'orm to the Qur' ân and 

the sunnah [in the latter in~tance, to sunnah 

ma 'rûi'ah]. Besides, Abû y-a,sili' admonishes that the 

Qur' &.n and the sUl'L'Ylah should be used f'or the purpose 

of "measuring" every'~hing \'1hich has not been laid 

down in them. Âbû YûsUi' c1aims the.t Abû Hanifab. . 
derived the doctrine that the pregnant r.rus1im woman 

who comes f'rom .dâr ~l-=l:arb: may not be taken into 

marriage by means of' aiyâs f'rom the saying .of' the 

J?rophet which prohibi ted intercourse \'lith a pregnant 

captive woman prior to child-birth. 

Tr. l,51 •. , On the question of muzâra'ah, 

Abû Yûsuf disagrees ,'li th the doctrine of Âbû l1an:t:fah 

and in addition to citing traditions from the J?rophet 

\'1hich testify to i ts legi timacy, he a1so asserts that 

muzâra'ah is parallél to mu~ârabah [and, therefore, 

permittedJ. He claims: tlThis qiyâs of' ours is in 

addition to ·the athar 11 .164 

IDlarâj, p. 178. Qiyâs is distinguished f'rom athar 

on the one hand, and istihsân on the other.165 
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In S4aybân~ we find aven a more precise and sharper 

formulation of the doc"Grine of aiyâs. 

1!ujaj, p. 6. "In respect of that for "lhich there 

is no athar, ,,'hat should be done is to resort t.o giyâs 

(analogy) on the basis of athar with regard to some

.thing which is parallel to it ll • 

Ibid. , p. 9. Repeats the same idea in almost the 

same ''fords.; 

Ibid. , p. 235. A similar expression. 

Shaybâni points out that copper 

and lead do not resemble stones. They rather 

resemble gold and silver and hence the rule of zakâh 

regarding gold and silver should be app1ied to copper 

and 1ead, rather tha11. the rule wi th regard to stones. 

In vie\'l of the above . Shaybân1 cri ticises the Nedinese 

for having "erred in making giyâs 11 • 

Ibid. , p. 234. 

Ibid., p. 212. Shaybân1 cites the instructions of 

'Umar to Abû }1ûsâ a1-Ash cari urging him to find out 

paralle1 cases and to app1y giyâs: "wa gis a1-arnr 

'inda dhâlik ll • 

Ibid., p. 46. Opposes giyâs to athar, and points 

out that there can be no giyâs "lhen there are · âthâr 

i.e., on issues on '1tlhich there are specific rulings 

in the authoritative sources. In such matters one 

should fo110'\'1 athar. 
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In Abû YÛsu..f we have seen instances of opposing 

aiyâs to istihs~n, a feature itlhich i .s even more prominent 
• 

in Shayb~ni, as we shall see in our discussion on istih-

sân.167 

It may also be pointed out that even though the 

word oiyâs seems to have already developed into a technical 

term by the time of Abû Hanifah, yet the use of expressions 
• 

such as bi manzilah,l68 or that of a ra'ayta and a l~ 

tar~169 shows that alternate expressions were still in 

use. !1oreover, ,the actual application of analogy by the 

Ku..fians evidences considerable technical skill as well as 

a fairly clear notion of aiy~s. In applying oiyâs the 

Kufians seek the element which is common to both the ori-

ginal and the assimilated case, but they do not use the 

term 'illah, which is the later term for it.l70 This is 

only one among several examples of the semantic lag and 

which oruy proves that semantic developments . followed, 

rather than preceded, conceptual developments. 

(0) 

Comingto the usages of the term istihsân in Abû 

Yûsuf and Shaybâni one gets the impression that the term 

i.'las formulated in opposition to aiyâs and the purpose i.'las 

not to deny the legitimacy of aiyâs as such, but to restrict 

its scope so as to avoid the unhappy consequences that 
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might fo110\., from adhering to aiyâs rigid1y and to affirm 

the validity of the jurist's discretion to depart from 

strict an:a10gy on.the strength of SODle overriding1y import

ant consideration. 

Kharâj, p. 178. A ruler ' or his judge sees a man 

commit theft or illegitimate sexual intercourse, etc. 

He should no~ enforce ~add merely on the basis of his 

o'Wn observation without Cany other) testimony. Abû 

Yûsuf designates this as istil;sân, and the basis for 

this is an ath~ from Abû Bakr and tUmar, even though 

aiyâs required that the hadd ·should be enforced.171 . 
Ibid. ,p.189. 'Regarding a harbi ,.,ho enters dâr al----- . 

Islâm: if some 11uslim steals from his property, or 

deliberately amputates his hand, aiyâs demands that 

the hand of the Huslim should be amputated. Abû Yûsuf 

is of the opinion, however, that this doctrine ,.,ould 

not be follo,.,red, and he decided to give preference 'to 

a doctrine opposed to this doctrine in deference to 

the authority'\'lho f'ollo\'led the opposite doctrine.172 

Istil;.sân, in the viel"~ of Shaybâni, however, does 

not justify deviation from athar, but merely from giyâs. 

He accuses the Medinese of having resorted to istihsân as 

against lia hadith from the Apostle of .Allâh ll • 173 

As :for opposing istiJ:;sân to .<Ü.Ylls, \'le have seen i ts 

examples ,in Abû YÛsuf. In Shaybâni .this opposition is a 
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regular f'eature. In Jâmi c ~à.ghir, f'or instance, isti:t;sân 

occurs ,eighteen times, out of \'Ihich it is oruy ' nine 

times.- 174 that it has been used without reference to 

giyâs .175 The, f'ollO\ving are a fe"; exemples of istihsân.176 . 

J ,.., AC "'" ami Saghir, p. 21 • A group of' people prayed on . 
horseback. According to giyâs, this is suff'icient 

and acquits them of' their dut y; according to isti:t;sân, 

it does note 

Ibid., p. 61. A person \'Iho conf'essed about another 

person that the latter was his son, and subsequently 

the latter died. That person and his moiher would be 

entitled to inheritance according to isti:t;sân, though, 

according to ai yâs, the \'Ioman ''las not enti tled to 

inheritance f'or the person might have had sexual 

intercourse wi th the woman in shubhah (misunderstanding), 

not kno\'ling that she was a free \,.[Oman. 

Ibid., p. 83. Ii' sorne people commit theft and make 

one from among themselves carry the stolen goods: while 

aiyâs demands that oruy the hand · of the ' person who ''las 

carrying the stolen goods should be cut,isti1;sân . 

demands that punisl1JJ.ent in respect of aIl the culprits. 

Ibid., p. 69. A person says to his wife (\'Iho is 

already \'Ii thin the house): "If you enter il1to the 

house you are divorced ll • According to aiyâs, this 

statement \'Iould be tantamount to ~alâg, "Ihereas 
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according to istihsml, divorce becomes operative only 

if the woman re-enters the house. 

Ipid., p. 107. A person usurped a slave, then he 

sold him. to someone 'Vlho, in turn, manumi tted him. 

Subsequently the original m'Iller allO'\'led the sale of 

the slave. According to istihsân it is permitted.177 

(Shaybân1, ho\vever, does not hold it to be :permitted, 

probably owing to its irregularity from the technical 

legal point of vie",') • 

Schacht has disagreed \'li th the conclusion of 

Goldziher that istil1S~~ was L~troduced by Abû Han1fah and 
, . . 
has argued that istihsân existed even before Abû Hanifah 

• 
as a part of Iraqian legal reasoning, although the techni

cal term for it appeared later, for the first time in Abû 

YÛsuf.178 ~fuatever so~~ces are available to us seem to 

confirm this. As for tne connotation of the term, the 

above-cited examples lead to the conclusion that it signi

fied departure from .Q.i~âs, sOI.letimes on the ground that 

athar seemed to be oJ?:posed to the aiyâs in question; or 

else it signified depart~~e from giyâs in favour of consi

derations of equity and justice, or in favour of a doctrine 

,.,hich might have been f'ormally less systematic, but !!lore 

appealing to the,commonsense.179 
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v. Scales of Reli~ious and Le~al Evaluation 

The classical Islamic law developed a scale for 

the evaluation of human acts in terms of their religious 

merit or demerit. This led to the formulation of. the 

follOi'ling five-fold scale: 

(1) \'!â:j ib, fard. 
. . 

(2) Sw..nah, mandûb, muste..habb • . 
(3) Hubâh • 

• 
(4) Harâm • 

• 
(5) Hakrûh. 

Besides this, it also developed a scale of legal Validityl.80 

consisting of the folloi,'ling four categories: 

(1) Sah1h. . . • 
( 2) Ha.."k.:rÛh. 

(3) F~sià_ • 

• 
The fiah1 \'lri tings of the period under our study 

ShO\"l that even though the concepts expressed by these 

terms '"ere in use, yet the forms of eJ...'1;>ressing them do 

not appear to have been stal1.dardised. Hence, a \'lide 

range of·alternative expressions \'las used. The use of 

long sentences for \Ilhat "l'las in later times eJ...'1;>ressed by 

a word. or two, also shoÏ'ls that a number of technical 

terms had as yet not been definitively· fixp.d. 
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W'e shall take up the scale of religious qualifi

cations first and scrutinize the phraseology that \'las 

employed to express the concepts embodied by the terms 

of this scaJ.e. 

(i) For the expression of the idea of religious obli-

gatoriness, the terms '\>Thich .... vere generally used \'lere 

derived from ,,,ajaba and :fara~La.18l 

(ii) The concept of mandûb182 was expressed in numerous 

''1ays of ",hich \'1e shall list belo,'1 only some important 

examples: 

~. ~~., p. 73. Ibrâhim tries to justify his 

doctrine that taking bath on Friday and the t\'10 

«Îds is rel,igiously indifferent. In order to ex

press this idea, Ibrâhim pOll~ts out that if one 

took bath on those occasions, it \'Tas. good; but if 

one did not do so, it '\'J'ould not be reckoned against 

himo Vihen asked hO\'1 this doctrine could be justi

fied in spite of the saying of the Prophet: nWho

ever goes to [the] Friday [prayer], should·take 

bath lt , Ibrâh:tm replied: "This is aJ.l right, but 

it is not obligatorytl. ~his (i.e., the exhortation 

:to take bath), argues Ibrâhim, is similar to the 

ones.contained in the QU2~anic verses II. 282 and 

LXII. 10. The last of these says that after the 

Friday prayers people should disperse. It ,vas not 
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disperse after the FTiday prayer.183 

Loc. cit. Sha~{bâni himself expresses the 

same idea by using the term af~al, vlhich ref

lects some measure of both doctrinal and seman
tic development.184 

Ibid., p. 225. Some ot~er forms of express

ing this concept are to characterise something 

as J;asan, withthe clar ification thaJ
" i t is 

not '\'l~j ib ;185 or by using the phrase: ahabbu 

ilayya (or ilayn~), e'tic .186 

172 

(iii), .Agam, i~stead of any precise '~'lord or expression 
for the concept of ibâ~ah (indifference) there' were 

numerous expressions. Th0 most COIllIT:.on of these W'aS 

l~ ba' s187 or mustao:Lm j â '..?oz188 or .ma t rûf :r;asan j amil189 

or halâl190 or fi sa t ah19l or jâ'iz.l92 

(iv) The concept of harâm '\'las expressed by various 

'terms. Sometimes the \'lord :har§.m193 i°tiself '\':as used; on 
other occasions ka:riha or its derivatives, or lâ yahil-

• 

The concept of "disapproved but not sinful ll \'las 
used, 'but not necessarily expressed by the term makrûh,195 
"/hich is the classical te:rm for i t • So far as the con-
cept i tself is concerned, \'le tind it e::h.'"Pressed in state-
ments such as the following: 
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Âthâr Sh., 57. Regarding the question \V'hether 
the mUi3.dhdhin might speak during the adhân: Abû 
I!anii'ah and Shaybânt ,-rere oi' the vie\'l that he 
should n,ot doso, but ii' he does, that wou1d not 
nullii'y (intaaada) his adhân • . 

~Ujaj, pp. 148 i'. S~aybâni distinguishes 
bet"leen disapproval in the sense of harâm, and 

• 
for the sake oi'tanz1h. (This distinction, as 
"le11 as this termino10gy, became an . integral 
part of c1assical Ranafi tradition).196 .. 

Siyar l{abir, p. 148. Shaybâni reports .tAl1's 
opinion that he considered marriage " .... i th Christ
ian women in dâr al-harb to be makrÛh. Shaybâni • 
observes that this opinion \V'as because of the 
fear that the progeny \'Tould be left in dâr al-harb. 

e 

He clarifies that tAri did not consider it to be 
harâm • 
• 

Tr. L~, 23, (p. 73). Abû Yûsuf reports that 
Ibrâhim preferred to say: "This is makrûb."instead 
of saying: "This is he..râm" • 

• 
Thus, the concept of 'mala''6.h' in its classical . 

sense "las weIl knovm and used, but there \'las no uniform 
term for expressing that concept. 

Coming to the scale of 1egal validity, the con
sideration of acts in terras of their legal as distinct, 
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though l'lot altogether divorced ~rom, their religious 

va~ue, constitutes an ~portant aspect of the deveIop

ment o~Islamic jurisprudence. This applied to rituals 

as weIl as to contracts. The basis of this line o~ 

development rests on distinguishing between the reIi

gious-moral and legal quality o~ acts. A certain act 

Jllight be rna'l-y{fu in terms of i ts relig:i.ous evaluation, 

and. yet acquit the pers on ";inO perfor.os i t of his d.uty. 

A contract might have an element which, in religious 

terms, might l'lot be approved, and yet it is legally 

valid and therefore, el"...forceable. The idea that a man 1 s 

act '\'las disapproved, and yet valid is often expressed 

by Shaybâni in the ~olloiiing rorm: "ajza' MU dhâIika 

'\'la asâ' a ll • 197 Shaybp·...,j also give:s expression to 

the viei.,. that an act might entail penalty, even 

though the pers on concerned might l'lot have sinned. 

The problem on 'Vlhich he expresses this view is that of 

the woman who is in the state of consecration for pil

grimage, and is coerced by her husband. into sexual inter

course: V/ould she be liable to kaffârah (expiation) or 

l'lot? The l'-ledinese argued that since the act "ras l'lot per

formed voluntarlly i t ",ras l'lot sinful and, therefore,. did 

"" "" Sb. ~ "" l'lot necessitate expiation. .Abu I}:anifah and aybo.ni, on 

the other hand, argued that at times one was obliged to 
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make expiation [owing to a formaI breach of some rule], 

even though one had not committed a sin. This is proved 

by the obligation to pay blood-money even for homicide 

without intent and to make expiatory sacrifice if one had 

unintentionally killed an animal in the state of .conse

cration for pilgrimage.198 Thus, there was. a growing 

trend towards a Pur:ely legal evaluation of acts, the con

siderat~on of acts in terms of their legal effects which 

follow from them side by side with, arid yet distinguished 

from their religious or moral value. Subsequently, this 

distinction became increasingly vivid, and led to the 

formulation of the four-fold scale of legs.l veJ.idity.199 

It will be noticed that the semantic development 

lagged behind the conceptual one in this case even as it 

generally lagged behind in other cases. The concept of 

sah:Lh was generally e},.'J)ressed by the term "aj za' aU, 
• • ;& 

yujzi'u. 200 As for fâsid, bâ~il, and makrÛh, these were 

used quite frequently, but not necessarily in the sense 

in which they were used in the classical figh1 literature. 

Their connotations not being precisely fixed, these terms 

seem to have been used interchangeably.20l 

VI. Conclusion 

The above discussion leads to the following con

clusions: 
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That there i'TaS a ma1.'lced lag be-G\'leen the conceptual 

and semantic aspects of the development of }'igh. A number 

. of' concepts remained in use for a long period of time 

before they could acquire standard, technical phraseology 

for their expression. This fact reinforces the testimony 

of other evidences that SOf,le of the fundamen"lial concepts 

such as the sunnah of the Prophet, consensus, etc., are 

anterior to the period '\>nlen they began to be expressed by 

IDeanS of technical terms. 202 

(2) Thàt even though there "vas a semantic lag, yet the 

formulation of technical terms l"i th accu:cate connotations 

'vias well on its '\>lay alld considerable progress seems to 

have been made in that respect. Somè of these concepts 

had already acquired full-fledged technical terms for 

their expression such as aiyé:s and istihsân. There \'lere . 
others which seemed to be on the verge of that point -

such as the concept of ~~lah (as a source of la'\>l) and 

mandÛh, and makrÛh, etc. 

On the whole, the K~~ians seem to have prepared the 

ground not only for the conceptual contribution made by 

Shâfi' i, 203 but also for his semantic contribution '\'lhich 

consisted of a more precise definition of terms such as 

smL~ah, athar, etc. 

(3) The semantic evidence, despite being fragmentary, 

reflects the general direction in the development of !igh. 
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The increasingly elaborate terminology that was coming 

into use, the neat disti:nctions' \'lhich the technical terms 

,.,erebeginning to express, the more and more precise def

inition of terms that was taking place -- aIl these ref

lect corresponding developments in Figh itself: a more 

vivid u~iÜ-consciousness rei'lected in the growing recog

nition of distinctions between the various sources of 

positive doctrines, and its corollary, an increasing for

malism and finesse in technical legal thought. · 



CHA:PTER IV 

. KHABAR LÂZD~ 

. The classical IslamicFigh, as is vieIl lmown, 

defined its theory about the sources of positive doct

rines through the \'lell-know .. 'l formula of "four-fold shar t i 

evidences" (adillah arba t ah) : the Qur' ân., the Sunnah, 

Ijmâ', and Qiyâs. This formula was not categorically 

stated by any of the Kufian jurists of the second century, 

nor by their contemporaries in other parts of the Islamic 

world. However~ even though the formula was not explicitly 

articulated during the second century, it portrays, in 

substance, what the fugahâ' of that period considered to 

be the main sources of their positive doctrines. 2 

So far as the last of these four adillah is con-

cerned, . viz. giyâs, its nature is some't'/hat different 

from the other three sources. The reason for this dif-

ference lies essentially in the revelatory character of 

the Islamic la\'l: in the tact that i ts fundamentals are 

considered to express the will of God, communicated 

through an inspired person -- the Prophet. In course of 

time, consensus too came to acquire a status somewhat comp

arable to t1theteachings of the Prophet u } (As for aiyâs, 

i t signiiïed the method \'lhich is appropriate in regard to 

the use of the three ebove-mentioned sources, a relation-

178 
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ship "/hich is, in a ,,'ay, comparable to the relationship 

. bet'\'leen reason and data in general). Behind thisdevel
opment was the idea -tihat the will of the Huslim community 

. (and of i ts scholars) could not e~"r in the determination 
of good and bàd,4 and that in any case, an opinion held 
by all, or even by the predominant majority, is much 
more trustvlorthy than an indi vi dual opinion or isolated 
tradition. 5 

Be that as i t maY, the distinction betvl~en \'lhat 
is more · and "Vlhat is less authori tative, what is neces
sarily binding and \'fhat is not so, seems to go back to a 
very early period of Islâm. 6 In a comparatively later 
period, it is evidenced by statements to the effect that 
in case there is an athar, there remains no justification 
for aiyâs~7 Shaybâni givesa lucid expression to this 
distinction by saying that nothing is valid in la\-l un-

. less i t is based on khabar lâzi.l1l or analogy. 8 

The following pages ,'rill be deyoted to elucidating 
as to what were the constituents of khabar lâzim in the 
opinion of the Kufian jurists of the second century. 

A. The Our'ân , 

So far as ·the ~lr'ân is concer~ed, its position 
as a IIbinding" source of lai:r seems to have bean taken for 
granted from the very begil1l1ing. 9 Ue have aJ.ready seen 
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sisted of establishing the authority of revelation.10 

Rence, i t is naturaJ. thG.t the rules contail'led in the 
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Qur'ân should have influenced positive doctrines from 

the very beginning. This à ..J21.:.iori judgment is corrobo

rated by some of the f'indin,gs of modern research ''li th 

regard to the eaxly period of Is1âffi.11 The in~f1uence 

exerted by the Qur' ân 011 llosi tive doctrines appears in 

t'l'lO different forms. Firstly, this influence is ref

lected in the positive doctrines which are directly 

derived from the legal verses of the Qur'ân (even though 

,specifie ref'erence to the relevant Qura~ic verse might 

not have been made) • Ho less important than this 'l'las 

another aspect of the Qtœanic influence. This consisteg 

of stimulating a large ~~unber of' questions12 so that not 

only in the early period, but aJ.so subsequently, discus

sions about fighi doctrines revolved 2round the questions 

raised by the legaJ.ly relevant Quranic lega1 prescrip~ 

tions.13 In fact, this 'ViaS responsible, in a large 

measure, for the infra-structure of uni ty in Islamic lai'f 

despite the diversity of' positive doctrines. It i'faS 

also rel?ponsible f'or the Iact that discussions in various 

centres of jurisprudence v"ere broad1y i'ocussed on the 

same questions, a f'act '''J'hich shows ,that the que stions had .. 

emanated from a common source. 
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There \Vas one important difference bet'Illeen deriv
ing doctrines from the Qur'ân and deriving them from the 
l'est of the sources, Darticule~ly from authoritative 
traditions. For, the latter did not exist in a compo
site fOIm, \'lhile the former did. Horeover, a large 
number of people had memorized the Qur'ân. Thanks to 
these factors" it was much easier to refer to the rele
vant portions of the Qur' ân \"hen one vras faced 'Vii th a 
particular question. Hevertheless, i t was natural that 
aIl the legal implications of the Qur'ân should not have 
been \.vorlœd out at , once. As ne''1 questions arose or old 
ones \vere more searchingly discussed, the relevance of 
certain Quranic verses to these questions was perceived~4 

VIe have already discussed the problems posed by 
the character of Quranic teachings m1d the peculiar forro 
in "lhich Quranic legal prescriptions 'Vlere embodied.15 

To this must be added the natural fact that human beings 
differ from one another in respect of their intellectual 
capaci ty and aptitude, their biases e.nd sympathies. 
These differences are also related to variations in socio-
economic conditions, even as they are related to diversity 
of outlook and disagreements \'Iith regard to hierarchy of 
values. It can 'hard1y be overstressed that even though 
the authority of the Quranic legEa verses \'las never dis-
puted, stillthere remained t:he problerù of interpreting 
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these verses and dete~nining their .relevance to the 

legal questions to ,-rhich a.n attempt "ras mad~ to apply 

these verses. ~ving to the above-mentioned reasons, 

different doctrines vIere derived from the Qur' ân by ' 

different people: sometimes even at the same period 

of time, 'not to. mention the fact that people derived 

different doctrines from the same Quranic verses at dif

ferent periods of time. 

A study of the positive doctrines of the early 

period of Islâm reveals Quranic influence at every stage. 

To understand the role of the Qur'ân during the early 

period, it is necessary to bear in Dind the process of 

the formulation of positive doctrines during that period 

of time. The need ta for!.1tllate positive doctrines seems 

to have been actuated prinarily by some of the practical 

needs of the early Islamic community. I<Iere intellectual 

curios~ty or theore-cicaJ.. considerations seem to have 

played only a subsidi8XY role, and thatwo at a secondary 

stage. What seems ta have happened during the earliest 

period \Vas not, at least mainly, that a group of special

ists sat dovm ta elaborate . a system of legal doctrines 

~~. Vl".a.at rather happened \Vas that actual life-si tua

tions pressed the i·:uslims ta lay do\'in appropriate princi

pIes of action relative to t h ese situ~tions. It was in 

this connection that the authori tative sources 'vlere 
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,ref'erred to, and the Qur'.g,n "Vlas obvious1y one of them. 

Even as early as dur-ïng the Caliphate of cUmar, the 

second caJ.iph is reported to have rei'erred to the Qur' ftn, 

along \-ri th the consideration of public \'leal, in ordeJ." to 

support his opinion regarding the disposaI of land in 

the conquered lands .16 This reference to the Qur' ân, 

and \'le have no strong reasons to doubt i ts authentici ty, 

sho\'vs that \1hen faced with complicated prob1ems, 'the 

Qur' ân l'las ref'erred to even at this early stage. 

1Vith the passage of time, the Huslims encountered 

an ever-increasing nv.mber of :prob1ems of' gro\ving complex

ity. ' Thus, graduaJ.ly the relevance of Qurariic verses to 

th~ actual prob1ems of life was perceive~, and their 

implications \'lorked out. 1'10reover, i t also seems that 

over the course of' time, the interpretations of' certain 

Quranic verses \'lere al tered and more details 'viere worked 

out 'vIi th explicit ref'erence to the Qur' âne It is perhaps 

this phenomenon which has led Schach-c to the conclusion 

that napart f'rom the most elemelltary :ruJ.es, norms derived 

f'rom the Koran [sic.] were introë.uced into Huhammadan Law 

almost invariably at a secondary stage 1117 , and that in ' 

the early period only Ilthe most Pt?rfunctory attention 

was given to the Koranic norms tl •
18 

Schacht 1 s viev'l seem.s to be qui te exaggerated inso-

f'ar as it attributes to the early generations of }Iuslims 
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too little achievement in the realm of deriving legal 

norms from the Qur'ân. This creates a gap in the account 

of the development of Islamic law and renders it unreal

istic. The f'act, hO\'lever, is that the Qur'ân continually 

remained the focal-point of Muslim legal and dogmatic 

speculation. Rence, i t'lilaS natural that therelevance 

. of the Quranic legal verses ta .the problems which con-

fronted the later generations was noticed, in general, 

by the later generations, r2ther than by. the earlier 

ones; or that regarding a f'e1,'f questions which had been 

considered during the earlier period of' Islamic la\'l, it 

is the later generations who sa,.., the relevance and sig

nif'icance of' certain Quranic verses.19 This, however, 

can hardly justif'y the assumption that in the early 

period only Uthe most perf'unctory attention \'fas given to 

the Koranic norms Il.20 

So far as explicit statements that the Qur ' ân is an 

authoritative source of legal doctrines are concerned, 

theY,do not occur very frequently.2! "The Qur'ân seems 

to have been taken so much for granted that i t hardly 

provoked any controversial guestions as to its autho

rity. The few examples that we have of ref'erence to 

the position of' the Qur'ân as a source of legal 

doctrines, ho""vever, indicate its fundamentaJ. importance • 

. Abû Yûsuf' says, for instarJ.ce, that r1.ùings about halâl 
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and 1;arâm shouJ..d be based on categorical Quranic verses, 

\'li thout inference or eJ:p1a.nation (bay:rin bilâ tafsir) ; 

tha t is, when categorical Quranic verse sare not avail-

able, one shouJ..d refrain fl'Ol l'.. Chal's.ctel:'ising things as 

'halâl or harâni. 
~ • 

The practice of' the ear1ier fuoah§" . ' 

Abû: ya,suf' points out, \'las to use model"ate expressions 

such as Uthere is no harmin it" and "this is disapproved", 

instead, of using the expressions of harâm and ' halâl. 22 

Shaybânî is not different from Abû Yûsuf in this 

~"espect. Statements about the position of the Qur' ân as 

a source' of1ega1 doctrines are almost as rare in the 

'works of Shaybân:i as they are in the vlorks of Abû YÛsuf'. 

Again, 1ike AbÛYÛsuf, Shaybâl1i's statements indicate 

the abso1ute im'Oortance attached to the Qvx' âne For, he 

considers i t obligatory lita consider what has been made 

halm. by the Qur' ân to be haJ..;ll, and to consider \'lhat . . 
has been made harêm by the Qur' ân to be he..rê.m. II •

23 Hore-
• 

over, Shaybânî cites the famous instructions of tUmar to 

Abû Hû.sâ al-Ashtari, in which the primacy of' the QUr'ân 

(a1ong with the slJ..nnah) has been c1early postulated. 

Hhat is qui te obvious i'rom this citation is that Shaybâ:r.l:L 

shared the saroe view. 24 The SaIne is evident from those 

statements of Shaybâni in which he rejects doc·trines on 

the plea that they do not conform to the Qur'ân and the 

25 su..'l1.l1ah • 
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So far as these statements of Abü Yüsuf and 

Shaybân1 about the Qur'ân are concerned, there is no 

evidence to suggest that they were conceptua1 innova

tions. On the contrar~ they are mere1y expressions of 

the attitude which, in our Viei'l, 'VIas so we1l':"established 

as to be taken i'or granted vj-li,., that the Qur' ân is the 

fundamental source of positive doctrines. 

One of the problems in connection with deriving 

doctrines from the Qur' â.."1. vlas that posed by the seeming 

contradiction between two Quranic verses. 

On the question of ciddah, for instance, one 

Quranic verse (II. 234) lays down the ciddah of a widovl 

to be four months and ten days and another verse (LXV. 4) 

lays dO\'In that the C iddah of a pregnant '''oman, 11ho has 

become divorced, ends "li th child-birth. There vlas no 

categorical Quranic injunction, however, relative to a 

pregnant Ividolv. lvIoreover, part of the case of the 

pregnant woman seeme.d · to be covered by the one, and part 

of it by the other verse. In such a circumstance, the 

standard procedure I.,as to invoke the principle of naskh26 

and to declare one verse to have been repealed by the 

other. In this particular- instance, LXV. 4 l'las considered 

to be the verse l'lhich l'laS to prevai1 since i t i.,as presumed 

to have been revealed 1ater and therefore as having 

repealed the other verse (i. e. II. 234).27 
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:Besidesthis, there Vlere occasions \'Ihen the legal 

importof some Quranic verses seemed to be divergent 

from that of some tradition or practice. Vleshall il-

1 ustrate this by the fol10'l.'ling example s. 

The Quranic verse CL XV.. 6) categorically lays 

down the right of the 'I.'J'idow to lodging during the period 

of wai ting. This was the Hedinese doctrine. The Iraqian 

doctrine \'J'as be.sed 011 this verse except that they con

siclered her entitlecl to boa~"d as v[ell. 28 ,Against this 

doctrine "las adduced a tradition froI:l Fâ~imah bint Qays 

\'lhich claimed that 'I.\T11en she vias divorced, the Prophet 

had ' decreed in 11er favour neither 10dging nor board. 29 

This 'VIas not acceptable since i t ~~las merely the opinion 

of a 'I.'Voman about "1h01il i t \'las not sure \A/hether she was 

telling the truth or lyi:'1.g, even though i t amounted to 

a o.eparture frOID the Book or Allâh. 30 

On the question "[hethel'" there Vias any fixed limi t 

of land produce 'v/hich "JaS exempt frOID zak~, the Hedinese 

view vias that there \'las suc11 a limi t and that i t was fi ve 

avlSaa. The Hedinese su}?ported this doctrine on the . basis 

of traditions from the Prophet. 31 :L'he original Kufi·an 

doctrine, going back to Ibrffilim, \'ras opposed to this. 32 

In opposition to the Hedinese doctrine the Kufians adduced 

the Quranic verse (IX. 103), é,l.nd the saying of the Pro:phet: 

liOn whatever l'las been i'J'aterecl by the ileavens, one tenth 
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[is payable as . zakâh]. Thus nei ther God nor the Prophet 

have made any ·distinction, they pointed out, Ilbetween 

one kind of produce irom land and the other1t • 33 This, 

hO\'iever, '''as only part of the argvJUent, and \lias used as 

a reinforcement to the [~rgument "/hich attacked the tra

dition concerned for being e~ isolated one. The argu

ment runs as follows: ..!\fter the Pr·ophet Abû Bakr, 

cUmar, 'Uthmân and CAli administered the collection of 

~adaaât for a long period of time. There is no report 

that they subscribed to this doctrine, no~ has any 

pers on excep-t; Abû Sac id aJ..-Kl.lu<lritrans:ni tted this 

doctrine from the Prophet. Thus, apart from its being 

an addition to the Qur2:..l'lic injul1ction, the doctrine vias 

rejected for being based on anisolated tradition. 

Later, the Kufian school abffildoned this doctrine and Abû 

Yûsuf and Shaybâni adopted the .Hedinese . doctrine. 34 

On the question \'!Ï1ether i t'VIas permissible to eut 

dow~ and burn trees and destroy enemy property, etc., 

Avlzâ ci' s position Vias different from that of the Kufia.:n 

school. A\'TZâ ci based his dOC-Gl"ine on tl-:.e famous instruc

tions of Abû BaJ.ce. The Kmians, on the other hand, 

supported their doctrine by rei'erring to the Quranic 

verse (LIX. 5) V!hich permi tted the cutocingdovm of trees, 

etc., alld thus seemed to be op:?osed. to Lbû Bakr's inst

ructions .:3 5 A\'1zâ • i held on to his . doctrin~ inspi te of 
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this al1.d did so on the plea that "Abû Bakr alld his 

Companions 1mew the meaning of this verse better than 

Ab1Î Hanifah ".36 In other 'v-lords, A'v-lZ8. t:t' s argument \'las 

that since i t \'laS Abû Bakr \'111.0 had isnued theinstrtlc-

tions, they could not llossibly be against the intent 

of the Qur'ân. On the other hand, even though the 

Kufians adhered to their doctrine, they did sa without 

d.iSl)uting tlle · validi ty of Abû Bakr' s instructions. \'-ri th 

regard to the instructions of Abû Bruel", the Kufians 

came forward \'lith t\'lO explanations to ShO\'l that the 

instructions no twi.JGhstanding , their doctrine · \'las correct: 

_ First, they claimed that these instructions had 

been issued since Ab-a Bakr Y..ne\·[ that the enemy terri tory 

\'lotüd come und.er the dominance of Huslims37 (and that 

the cutting do\'/U or burning of trees, etc., ',lould, 

therefore, be injurious to Euslim interests). 

The . second. and more siJ.btle ths.n the above \!Jas the 

argument that AhLl. Bakr t s instructions referred ta destruc-

tian, etc., after victory hacl been achieved, but not 

before that. Abû Yûsuf's closing sentence of the discuss-

ion, hO\'Tever, is significal1.-'c: lIThe 300k of Allâh has 

greater claim to be follovred Il.38 

The relationship bet\'leen the Qv_l" ân and. the tradi-

tians tram the Prophet and t~le Comparlions "las increasi...11.~ 

bl"ought into discussion du ring the second century. There 
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seems to have been a tE~ci t at.];reement, no t'vii thstanding a 
few instances to the contra~J, that traditions from the 
Prophet could restrict the scope of the applica"'GÏon of 
the Qura:nic legislation, (al though on such occasions, 
the Kufians tended to ,judge the traditions embodying the 
divergent doc'trine according to unusually exacting stand
ards).39 Â significŒat case is that of the ~lranic pres-
cription o,f hunar:ed lashes for illegal sex-intercourse 
(XXIV •. 2). On the groUlld that the Prophet had applied 
lapidation to married a~v~terers, the application of this 
Quranic punisl:uuent was restricted to non-ma~"ried persons. 40 
Vlhen a Qura:n,ic verse, hO'Hever, seemed to be ir~"econcilably 
opposed to some tradition, the theoretical formula "las to 
reject the latter ~...:nd to mal;:e the former prevail. 41 

.~ illuminating example in this connection is the 
question whether a case might oe dec:Lded in favour of the 
plaintif! on the oasis of the testlllJ.ony of one witness 
and theoath of the plaintiff or 'VIas it obligatory to 
have no less than ti'IO male 'Vlitnesses, or one male and 
t'VIO female i'litnesses (e.s prescribed by the ~l.r' â.:n). The 
latter v'las the Kufian doctrine 1-"11ich I\'as sup1'orted by 
reference to the Quranic verse II. 282. 42 The Nedinese 
doctrine \\Tas based on a tr8.di tion going bacle to the 
?rophet that he hi1'18el1' decio.ed a C8.Be on the basis of 
the testimony of one \'litness and t:he oath of the 1'lain-
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tifi'.43 The Kufian contention \-/as that ·'t;he Hedinese 

doctrine 'l:las opposed to a c"ategorical Quranic provision. 44 

Besides the Qv.ranic arg1..1rtl.ent, hO\'Tever, the Yllli'ians cited. 

traditions \l1hiqh testifieo. that the Hedinese doctrine did 

not embody the original practice. 45 

\'le have already noted above some examples of the 

application of this :r:œinci2,lle that traditions ''1hich 

seemed ta contradict, or restrict a:ny Quranic legal 

prescription, \'J'ere discarded, inter alia, on the ground 

that they \'/ere opposed ta the QuI" ân. 46 There l'las a 

group of people ''lhich '\'lent farther than the .rest of the 

second century jurists in the tendency ta reject tradi

tions because of their alleged opposition to the Qur'ân. 

This group is identified as a..Ï'l1 al-Kalâm, 47 'Vlho dre\'l the 

tire not only of Shâfiti, but also of the Kufians for 

rejecting the traditions all too easily.48 

Ta appreciate the KtU'ian position i t \'lould be 

useful ta bear in mind. that during the period under 

discussion, viz., the second. century, fabrication of 

traditions took place on a fairly 'Illide scale m'ld there 

\'jere no compendia of traditions about \'rhose authentici ty 

there might be general agreement. ·In 8uch circumstances, 

the purpose t:i.1.é.l.t the QU::C'â11 s ·arved (along ''li th sUl1neh, 

and to SO!'.le extent, ij~r) vras that ai' a crite:cion for 

the acceptance or rejection of traditions, of a bar::cier 
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against the intrusion offoreign elements in the. body of 

Islamiclaw. This 8eems to be . illustrated by the state

ments of AblÎ YlÎsuf. After sounding the warning that . none . . 

except·those traditions which are commonly known should 

be accepted, AblÎ YlÎsuf states: 

The Prophet said: 'Verily hadith from me will 
spread. Whatever comes to you'and agrees with the 
Qur'ân, is from me; whatever comes to you from me 
which does not agree \'1i th the Qur' ân, is not from 
me'. • •• Riwâyah multiplies so much so that some of 
it [i.e., traditions] which is traced back through 
chains of transmission is · not well-known to the fugahâ', 
nor doe s i t agree wi th the Qur' ân and the sunnah. 
Beware of solitary tradition (shâdhdh al-hadith) and 
follo\'1 the hadith \'Ihich is followed by thé community 
(j~uâ'a.h) and which agrees with the Qur'ân and the 
sunnah. Measur things accordingly, and \ ... hatever 
opposes the Qur'ân is not from the· Prophet, even 
though there might be a tradition containing it ••• 49 
T~e Prophet said during his last illness: 'Verily, 
l hold as prohibited that which the Qur'ân has prohi
bited. By god, they shall not take shelter behind 
me in anything'. So let the Qur' ân and the well-known 
sunnah serves as your guides ••• u50 

With regard to reference to the Qur'ân as a source 

of law, there is ancther notable fact -- that even when 

certain doctrines or traditions embodied some Quranic 

te aching , the relevant Quranic verse was often not expli

citly referred to. 5l This only shows that it was not 

always deemed necessary to cite the relevant authori

tative evidence from the sources whence a doctrine had 

been derived ~ a fact which has considerable bearing on 

the ·assumptions which modern Vie stern scholars have adopted-
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seeming1y as postulates of a cri tical, historic83o method

. for the study of Is1a.mic 1aw and traéli tions from an 

historical point of vie'''. 

B.Sul1nah and Traditions 

Besides the . Qur' dn, another source to \-/hich refer

ence was frequent1y made was Sunnah.. From Shâfi 1 ~ on'Vlardsj 

the term Sumî.ah, as a source of · Islamic legaJ. doctrines, 

has generally signified the II sunnah of the Prophet ll • 52 

And the usunnah of the ?rophet"has been regarded as 830-

most synonymous with authentic traditions from the Pro

phet. 53 During the period of time \'lhich mainly concerns 

the present study, hOi'iever, the situation l'las somewhat 

different. Neither had sWî.nah fully acquired this exclu

sive connotation, nor 'VIere traditions from the Prophet 

considered to be the only means, besides the Qur'ân, 

i'lhereby . one could knOI'l whai the sunnah on a certain lega1 

que stion \'las. 

Western scholarship has tended in recent years to 

deny that the concept of the I1 sUlmah of the Prophet ll , not 

te mention formal traditions from the Prophet, has p1ayed 

any important role in the development of Is1amic legal 

doctrines during their fon~ative phase. This trend in 

\'lestern scho1arship begaJ.1. \{i th questio:"ling the authenti

city of the corpus of traditions from the Prophet. 
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Go1dziher doubted the authenticity o:f a great many o:f 

these traditions and tried ·lio sho\" the process by which . 

doctrines o:f a later period ''lere "back-projected" to the 

Prophet. 54 Since then, the generàL vie"l has been that 

the so-cal1ed traditions :from the Prophet ar~·products 

o:f the quest :for continually higher aüthorities, a quest 

which led to the attribution o:f these doctrines (v,rhich 

had actua11y been :formulated \Iithout re:ference to the 

llsunnah of the Prophet n ) to ever-higher authorities o:f 

the past till they ''''ere put ul timately under the aegis 

o:f the Prophet. 55 Lanullans56 , Hargo1iouth57 , Hurgronje58 , 

'\'lensinck59 and Jü:fred Guil1aune60 , aIl share this . the sis 

. and it underlies their researches about the early period 

o:f Islamic history, particularly o:f Islamic law and dogma. 

This has led in course of time to the notion that in the 

early period sunnall did not p~~imarily refer to the Pro

phet, and that the concept of the "~"l.l1.ah o:f the Prophet", 

particula.rly with re:ference to legal matters, is a later 

growth. 61 

This trend has reached its culmination in Schacht. 

i'Tere 'Vle to summarise his thesis, t\'ro points emerge as 

:fundamentally important = . First, that the "sunnah of the 

Prophet" is a relatively late concept, a concept \'Ihich 
" 

'Vlas "introduced into tlle theory of Islamic lavl, presUl1l-

ably towards the end of the :first century, by the scholars 
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of C Irâq" • 6 2 Secondly, that the traditions of the Pro-

phet are the·products of "back-projection" alone, a line 

of argument which Schacht pushes ruthlessly to the point 

of denying the authenticity of every single legal tradi

tion. In his own words: "Hardly any of the traditions, 

as far as matters of religious law are concerned, can be 

considered autp.entic.·. ."63 

l 

So far as the concept of the sunnah of the Prophet 

is concerned, \'le have already argue.d: that i t is erroneous 

to consider i t to be a late gro\'lth. 64 Our semantic ana

lysis of the usage of the term sunnah also corroborates 

that the concept as "'ell as the expression "sunnah of the 

Prophet" goes back to the earliest period of Islâm. 65 

Not only this, we have also sho\'ln that references "lere 

made to dicta of the Prophet in legal discussions as final 

arguments even in the earliest period. 66 

In order to have a ftûIer picture of Islamic juris

tic thinkingbefore Shâfici, it is essential to remember 

that the term sunnah was not used exclusively with ref

erence to the Prophet, but also included the Companions. 67 

This semantic phenomenon itself evidellces the authority 

of the Companions, alon~'lith the authority of the 

Prophet. !fuis conclusion, based on our semantic analysis, 
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is corroborated by numerous statements which clearly 

test~y to the authority o~ the precepts and practices 

o~ the Companions. For instance, in order to re~ute a 

doctrine, Abû Yûsu:r points out: fiAs ~or his (i.e., the 

opponent's] doctrine ••• no sunnah has come down ~rom 

the Prophet or from any of his Companions. ,.68 On another 

question he points out: n\ie have heard, nothing frOID the 

Prophet or frOID any of p.is Companions. • • ,,69 Wi th 

regard to another question Abû Yûsu:r supports the doctrine 

of his school by saying that: nitle have come to know from 

the· Prophet and his Comnanions. '. • n700n still another 

question Abû Yûsu:f points out that questions o~ harâm. • 
and ~alâl are not decided by considerations of [actual] 

practice. (In such mattersJ one ~ollows the' sunnah from 

the Prophet and the forbears the Companions and the 

~ugahâ' .71 

The authority of the Companions is also implied in 

Abû Yûsuf's blame of Awzâ"! that the latter's doctrine 

was opposed to that of "U~ar.72 It is also reflected 

in a tradition which mentions that Nujâhid, a jurist of 

Mecca (d. circa 102), came to know of a tradition from 

'Ali which was opposed to a doctrine which he had enun-

ciated. On having heard thetradi tion from '.AJ.i, Mujâhid 

remarked that had he known the tradition, he woUld have 

followed it in his latwâ, and that in future his doctrin~ 
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''iould be in accord \'rith that tl"'adition.73 

reflected in a statement s1.1.c11. as the following: "Sunnah 

has come dowîl from the Prol;lhet and the two caliphs after 

him. that the testimony of women in hudl1d is not permi t

ted".74 

Statements vlhich indicate the authori ty of Com

panions are also qui te numerous in ShaybânÎ: ilLet us 

kno\'i if you have any athar from the Prophet or from any 

of his Companions. 1175 Sl1.aybân:t asks the Hedinese if 

they had any sunnahfrom the Pro~het or athar from any 

of his Companions. . ."76 Shaybâ111 supports the doct

rine of aunût in ~ prayer by saying: "It is supported 

by many âthâr and the Companions never mi~sed it."77 

The RUfians; according to Shâfiti, had explicitly for

mulated the principle that a doctrine of the Companions 

on which no other Companion was lal.O'wn to have disagreed 

was binding.78 

Besides these statements, there is another evi

dence of the authority of Companions. In the works of 

Abû Yûsuf and Shaybâni, \'lhenever the doctrine of a Com

panion is not followed, thi5 is almost invariably in 

favour of a divergent doctrine attributed to some other 

Companion.79 . 
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II 

References to the doctrines of Companions, of 

Successors, ofjurists, and to established practice, 

which are .quite frequent in the writings of the second 

century, can be misconceived as evidences of lack of 

vivid consciousness that the sunnah of the Prophet, 

besides the Qur'ân, constituted the ultimate and para

mount authority. It is perhaps owing to a lack of proper 

appreciation of this phenomenon that Coulson has tended 

to the view that the Muslims of the earliest period did 

not consider themselves bound by the usunnah of the Pro

-phet".80 So far as the earliest period is concerned, we 

have already seen that this conclusion is untenable. 81 

Nor is it corroborated for the secondarystage in the 

development of Islamic Figh, ~., the last decades of 

the first century and the second century, as we shall see 

presently. Our evidence consists of: (i) statements 

which either imply or explicitly refer to the paramount 

authority of the precepts and practices of the Prophet, as 

weIl as the vogue to adduce the precepts and practices 

of the Prophet as final arguments; and (ii) examples of 

alterations in their oVr,n doctrines or in the doctrines of 

their school by the Kufian jurists of the second cen

tury such as Abû I;Ianifah, Abû Yûsuf and Shaybân1 on 

./ 
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account of traditions from the Prophet "Ihich '''ere opposed 

to their oWn doctrines or to those of their school. 

( . ) 
\J. 

A person, according to Ibrâhim, put a 1egal 

question to Ibn l1as t ûd, to which he replied: "I 

have heard nothing from the J?roph~t about that ••• u82 

''li th regard to the question of returning the 

oath to the plaintiff in case the defendant declines 

to take oath, Abû I§anifa.h said: III ' ..... ill not return 

the oath to him [i. e. the plaintiffJ and i t ''li1l 

not be moved from the place where the J?ro.ph~t put 

it ll • 83 

vfith regard to taxes in Hijaz, Yemen, etc., Abû 

Yûsuf \'las of the vie,', that they should ne'i ther be 

increased, nor decreased. The reason for this vie''l, 

acco:rding to hm, is thE .. t since they had been fixed 

by the Prophet, the imfu-n \'las not enti tled to aJ. ter 

·them. 84 

Ab"Û Yûsuf mentions that the Companiol1s of the 

J?rophet 'wished that cUme.r should distribute the 

land-esta tes oi Syria in the manuer the Prophet had 

distributed the land-estates of' Khaybar. 85 

.A.bû Yûsuf points out that . sometimes the J?rophet 

distributed the estates of the conquered people ~~ong 
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the soldiers, ffi1d sometimes he left them in the 

o~mership of the original proprietors. From this 

Abl1 Yûsuf concludes: "Therefore, the , imâm has 

option. If he distributes it as the Prophet did, 

it is all right. i\nd if he leaves it in the owner

ship of the original proprietors as the Prophet had 

left it in cases other than IGlaybar, even then it 

is all right". 86 

A' statement from Ibn 'Umar: "I narrate to you 

from the Prophet a..'1d you still say so". 87 

Regarding the ~roper rituals of funeral, the 

question ~las decided on the consideration 'of the 

last funeral in the lite of the prophet. 88 

'Umar questioned a boy about certain rituals 

of pilgrimage and on his having answered correctly, 

declared: "You have been guidecl. to the Sunnal1 of 

your Prophet ll • 89 

In the determ.ination of \'J'hat is permitted and 

what is prohibi tecl, says Abl1 Y-lÎsv..f, one follows 

the sunnah from the ?ro!>het, and from the forbears 

the Companions and the i'ugahâ'II.90 

Abû Yû~uf says: lino'" can "Ive 1'0110'\'1 the tradition 

from ~asari and Ibn Sîrin as against a tradition from 

the l'rophet •.• 7 1191 

The authority of the :Prophe~ is also implied in 



such statements as the follo'\'/ing: 

n\ve have heard nothing about this from 

Prophet or from any of his Companions ••• " 92 
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"''le do not know that the Prophet or any of the 

93 salaf did ••• Il 

The same idea finds expression at several places 

in the writings of Shaybânf of which the following 

example s are note\'lorthy: 

Shayb€ttrf asks the Nedinese to produc~, provi~ed 

they have, any sunnah from the Prophet or any athar 

from a:n.y of his Compa:n.ions in support of the 

doctrine in question. 94 

The mawâg:Lt, says Shaybânl, were fixed by the 

:Prophet and so none may change them. 95 

On the question whether the walâ' of a manumitted 

·slave could be transferred or vested merely ~ the 

former master, Shaybânf insists on the authorita-

tive role of a decision of the :Prophet . as against 

the doctrine of some Companions. 96 

The normativeness of the precepts and practices 

of the :Prophet is also implied in such statements as 

the following: 

The :Prophet went to bed wi thout having ''lashed 

himself even though he Was in the state of ri tua! 
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missible to go to bed v/ithou.t washing]. 97 · 

'ÀJ.qamah (d. 62) performed two sijdahs 

because oisome omission in the ritual l'rayer 

and point~d out that the Prophet had done the 

~ame.98 

tUmar is reported to have said: "We saw 

t~e Prophet practice mas~, and so we did the 

same. 1I99 

'Ali is reported to have claimed that the 

manner of his wudû' "ras the saIne as that of --.-
th~ Prophet.100 

The perm~ssibility of a certain practice 

is implied in the reference of that practice 

tothe l'rophet.101 

Mash t alâ al-khuffa:yn \'las· held permissible 
• 

by Ibrâhim on the ground that it was practised 
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by the Prophet (upto the last year of his lifel
l02 

11ûsâ b. TaJ.hah did not consider zakâb. to be . . 
payable on any thing else (among land-produce) 

except \'/heat, barIey, date s, etc. His evidence 

in support of this doctrine was a manual trom 

the Prophet which had been composed for Mu tâdh. l03 

Regarding the question \'lhether i t was per

missible to return the greeting "'hile one was 



praying, it is stated that the Prophet and 

the Companions used to return the greeting 

(in the beginning] and then the Prophet 

forbade that practice.104 

Regarding a question of sale, Ibn Mas'ûd 

is reported to have said: nI shall judge 

according to the verdict of the Prophet ll
, a 

statement which is follo\;Tedby a saying of 

the Prophet. l05 

A certain person claims that his mode of 

praying re~embles most closely that of the 

Prophet.106 

Ibn 'Abbâs is reported to have said: nI 

did as the Prophetdid. • ."107 

Regarding tamattu' in pilgrimage, a Com-

. panion, Sacd b~ ab1 \'laqqâ~ said: . "The Prophet 

did that and so did "'e along wi th him. ,,108 

Regarding a certain ritual during the cir

cumabulation of the Ka C bah, i t is claimed that 

the Prophet practised that.l09 
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The paramount authority of the precepts rutd prac

tices of the Prophet is aJ.so established by the nume·rous 

instances of departure from the established doctrine of 
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. their school by Abû: 1!aJ.1ifaJ~, Abû Yûsuf and Shaybâ:ni, or 

of the a.J..teration of their o"lnprevious doctrines, for 

the explici t reason that they came to lmo''1 some tradi

tion fromthe :Prophet \'/hic11 vias ol11>osed to their doc

trine or that of their school. The following are sorne 

instances: 

AblÎ :E!a.nifah disagrees "li th Ijammâd, . Ibrâb.im 

and Ibn Has 'Üd on the question "'hether the sa.J..e 

of a married slave-girl constituted divorce or 

·not. The . basis of disagreemel'lt is a tradition 

from the :Prophet.110 

On the question whether sijdah had to be per

formed \'1hile reci ting a certain portion of the 

Qur'ân, AblÎ ~anifrul departed from the doctrine 

of . his predecessors [i.e., ~a.mmâd and IbrruJ.iro], 

embodied in a tradition from Ibn Has'Üd. As 

against that he follows a tradition from the 

:Prophet through Ibn cAbbâs.l1l 

On the que stion "'hether an apostate "Toman 

ought to be put to death or not, Ibrâh:im ''las of 

the view that she should be. Abû Ijanifah's doc

trine Vias opposed to this. The possible reason 

"'las a tradition from Ibn t .Abbâsl12 and ano..lGher 

from the :Prophet.113 

The sarne \'laS the case "'li th regê..rd to Abû YÜsui'. 



On the question of muzâracah, Abû Yûsuf dis

agre.ed . w'i th his master, Abû 1.lantlah, who consi

dered it. prohibited. The main reason for this 

departur.e was the decision of the I>rophet "'i th 

regard tothe disposaI of the land of Khaybar.114 

On the question whether an apostate Woman may 
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be executed, (cited above), Abft ~anifah's position, 

as we have seen, '\'las that she may not. be executed. 

Abû Yûsuf's original position Was against his 

master's, but later he changed his view and argued: 

"HOi" can they [i. e ., the apostate wome.n] be killed, . 

when the Prophet has prohibited the killing of 

mushrik i'>l'omen in war? These are similm. to them" .ll5 

On the question whether a rider was entitled to 

the same or ti"ice the share of a foot-soldier on 

behalf of his horse, Abû Yûsuf Çiisagreed \'>l'i th the 

doctrine of Abû ~anifah on the strength of a tradi

tion from the Prophet.116 

On the question \'lhether horses are liable to 

zakâh, Abû Yûsuf departed from the doctrine of his 

school. The doctrine of his school was supported 

by a tradition from • Ali • Abû Yûsuf' s departure 

was caused by a tradition from the I>rophet trans

mitted by "well-known persons".117 

In Shaybâni, who almost consistently expresses his 
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variant doctrine whenever he disagrees "li th the doctrine 

of his schoo1, such exa~p1es are even more numerous. 

On the question of zakâb. on grazing horses, 

ffiLaybâni departsfrom the ,doctrine of his school 

on the ground that a tradition from the Prophet 

was opposed to that.118 

On the question of prayer for rainfa11, Shaybân1 

abandons the doctrine of Ibrâhim and Âb'O. Hanifah . 
because of the i'act that traditions from the 

Prophet ''lere opposed to the.t doctrine .119 

On the question "lhether there ,-ras any defined 

1imi t of agricul tura1 produce which ''las exempt 

from zakâh and whether vegetab1eswere a1so 

1iab1e to zakâh, Shaybân1 disagrees vii th the 

doctrines oi' his schoo1 because of traditions 

from the Prophet.120 

On the question whether a person who cannot 

perform prayer in standing position should be 

made the leader of those \'/ho are praying in the 

standing position, Shaybâni gives up the doctrine 

of his o~m schoo1 because of an exp1icit state

ment from the Prophet against that practice~121, 

On another question, Shaybân1 supports the 

doctrine of the Hedinese as against that of his 

o\'ln ' schoo1 because traditions from the Prophet 



were opposed to ' the .doctrine of his school.122 

Shaybânf, differing from his Iraqian pre

decessors, bases his doctrine on traditions 

from the Prophet 'V/hich he take s over f'rom the 

Hedinese.123 
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Thus our à priori viel'l that t:le concept of' the 

1~ sunna...lJ. of the Prophet Il has played an im)!ortant role in 

. 1ega1 matters even during the f'irst 'I;vro centuries of' 

Islam, is also supported by 'Vleighty 'à "Oostriori evidence. 

Any e:x:p1anation of the development of Figh during its 

ear1y period which ignores this fact is bound to present 

a distorted picture of that development. 

III 

In addition to traditions frou the Prophet, 

ref'erence was made quite frequently by the ancient schoo1s 

of lal'I not only to traditions from the Camp anions , but 

also ta 'practice' and ta traditions from the Successors, 

etc. ·vlhat is even more intriguing is that occasional1y 

traditions from the Companions or 'practice' prevailed 

even over traditions from the Prophet.124 It would be a 

gross misinterpretation, hOl'lever, if' this \'lere to be 'con

sidered an evidence against the vie'Vl that the authori ty 

of the sunnah of the J?~~ophet was parélmount, as 'VIe shal1 

see. 
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So far as the precepts alld pJ:'8.ctices of the 

Companions are concerned, we have aré:,ued earlier that 

the ancient schools of law strongly believed in their 

authority.125 The sunnah of the Comuanions had not , ~ 

derived ·its authority, hO\vever, atthe cost of, but 

through the sunnah of the Prophet. In fact·, the belief 

in the'authority of the sunnah of the Companions implies 

the paramount importance of the sunll::~ of the Prophet .• 

The very vogue of the te~"1n lICompanion ll indicates that the 

source ''lhe'refrom this authori ty vlaS derived ",as the 

Prophet himself: it is by virtue of their tlcompani.on

S~ip" \'lith the Prophet that the precepts and practices 

of -:the Companions ''lere deemed to have a normative value. 

It is for this very reason that the Companions \"rere 

regarded as best Qualified to interpret the true intent 

of the Qur' ân,126 as weIl a.s of. the precepts and p~"actices 
~ 

of the Prophet.127 Nore over , even the justifications 

offered by the ancient sc11001s of lml for making tradi

tions from Companions prevail also' imply that the para

mount authority was vested in the Prophet.128 

In other \'lorà.s, the authori ty of the Companions 

"-las a deri ved and subsidiary one, and there. vlaS no Que s

tion of i ts being reg.'..<.rded as on par, not to say of being 

regarded as higher than that of the ?rophet. The use of 

traditions from the Companions alongside traditions from 
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the Prophet, or at times aven having the former supersede 

the latter did not and could not mean that the authority 

of the Companions was deemed to be higher than that of the 

Prophet as we shall see in detail latèr,.' \'ihat i t 'reaJ..ly 

meant was that at times a tradition from some Companion 

was censidered to be an eVel"l. more trust\'lorthy',. evidence 

.of the .teachings of theProphet than, a formaI, tradition 

from the Prophet on that question.129 

Similar observations are apt for 'p~actice' to 

which reference Was often made by the ancient ~chools of 

law. This reference to 'practice', and sometimes its 

characterisation bythe term "sunnahn , is aIse liable to 

create misunderstandings.130 In our opinion there never 

was the view, neit.her in t1edina nor anywhere else, that 

the lvIuslims '\l'ere bound by aIl that'\vas currently opera

tive in their society, what to say 'of being bound ner se 

by the practices of the pre-Islamic Arabian society.131 

Among the lI ancient schools of la\v ll i t is the Medinese who 

referred most frequently to 'practice'. Tpe Medinese 

cited Zayd b. Thâbit as saying that whatever is follo\\I'ed 

by the people of l'1edina, amounts to sunnah.132 1\f§J.ik' s 

elaboration of the authority of the Nedinese doctrines is 

itself quite illuminating. Eriefly stated it is this: 

Medina \vas the abode of those who '\\l'ere the first to have 

responded to the calI of lsl&!; i t "'.vas there that the 
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bulk or the Qur' ân '"as revealed and what is permi tted and 

what is prohi bi ted entU1ciated; i t Vias there that the 

l?rophet lived: ordering his i'ollowers., "/ho obeyed him; 

and cree.ting behaviour-patterns (sunaq), which they 

follo"led. This was continued by the succeeding genera

tion of people who put into practice vlhat they, knew, and 

i~quired ' about things which they did not kno'''. The 

Successors (Tâbi'fin) ailllered to the same course and 

"followed these sunan ll • It was for this reason that 

Ï1âlik regarded the people or other ar"ea.s to be bound by 

the doctrines of the I-Ieo.inese .133 This only ShO'\'IS that 

the primary reason for considering practice to be autho-

ri tative '''as the general assumption, even if i t'VIas not 

stated explicitly, that it had. originated 'V~ith the l?rophet 

and had been, therefore, maintained by the Companions and 

the succeeding generations of l'1uslims. Even ' if a practice 

had originated ''li th the CODl:pa"lions '''ithout i ts having been 

originated in the time of t:2e Prophet, i t "ras generally 

considered to be authoritative because of the high estimate 

that the Compa.ï.1.ions had come to enj oy in the sight of the 

succeeding generations of Huslims.134 

The importan?e of 'practice' is understandable in 

viel'l of the fact that the J?rophet had a profound impact not 

only on the outlook, but ruso on the practical lives of the 

early Muslims. In other "Tords, the early generations 
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had acquired their knowledge of the totality of their 

duties not only through traditions which had been trans

mitted either verbally or through the written word, but 

also through actuâl practices. Thus on the one hand 

there was verbal or wri tten transmission of what the 

Prophet (and the Companions) had said or done because 

of the belief in its normativeness. On the other,hand, 

there were 'practices' of ' the !-iuslim communi ty about 

which it was presumed that they were rooted in the pre

cepts and practices of the Prophet or o~ his Companions. 

This was for two reasons. First, i t i,'las assumed that 

many of the teachings of the Prophet had been put into 

effect so that in-many cases the actual also represented 

the ideal. Second, even when people failed 'to do so in 

actual practice, there was a recognition of this failure 

which presupposed certain norms of judgment, a pheno

menon for which it would be proper to use the expression 

'normative practice'. The reason for reference to 'prac-

tice' was the ~ssumption that it embodied what was nor

mative, thanks to the assumption that 'established prac

tices' had originated in general 'vith' the J?rophet or 

his Companions. l35 Its essence as well as rationale lay 

in its be:Ï:ng normative, rather than its being merely 

actual. l36 And since the lives of the Prophet and of his 

Companions had come to be regarded as exemplary, 'practices' 
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derived their :n.ormativeness from the exp1icit or implied 
claim of their having originated '\'li th thern'o It is on 
account of this t11.at often w11.en SUCfl. an assumptioll did 
not appear ta be justifiable for certain practices, they 
\'lere dénied the status of sunnah .137 

As a source of law, ho\vever, r practice' was cha
racteristicaJ.ly, though 110t exclusively, a Hedinese con
cept. Thisis u .. !lderstandable in vie\'! of the fact that 
others, for instance, the Kufians could not possibly pro- ' 
duce as impressive arguments in support of their 'practi
ces' as the Hedinese could.138 The lega1 tlieory of the 

' Kufians, even thoue;h i-c \'ras not al together devoid of ref-
erence to 'practice', rested, on 'the whole, on traditions 
from the J?rophet and from the Compa:n..ions, supplemented by 
traditions from the Successors and the doctrines of spe
cialists.139 As compared \'lith the Hedinese and the 
Syrians, referel1ce to 'practice' "las rare e among the Rufian 

,jurists .140 

IV 

Besides traditions from Oompanions and 'practice', 
reference vias also made to traditions from Successors. 
In each of the , t'\vo wo1"ks Âthâr A. Y. and Âthê..r Sh., the 
number of traditions from Successors is greater thru1 the 
number of traditions from the J?rophet and the Companions 
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cOl1lbined.14l 

viere \'le to go back to the time of Ibrâ.'him (i. e • , 
the last quarter of the first century), there does not 
seem tohavebeen any cOl1sciously-formulated the ory that 
the doctrine of the Successors had'a bindingauthority. 
This is naturaJ. in vie''l of the fact "'chat i t ''las still 
the age of Successors. , It is presumably for this reason 
that \'le find Ibrâhim ci ting oruy a negligible number of 
traditions from the Successors.142 Rence whatever au-

'thority the doctrines of the Successors were invested 
''li th seems tohave been a development of the early decades 
of the second century. 

The evidence ' available to us for mid-second cen-
tury, hO\'Tever, testifies that the doctrines of the Suc
cessors, unlilœ those of the Companions, \'lere not consi
dered binding uer se. This is established, apart from in
direct eVidences, by a large number oi categorical state
ments. An Iraqian, for instance, caJ.ls Sa'1d b. Jubayr 
a Successor whose opinion carries no \",eight.143 In the 
same '-Tay, S'.c.aybâni objects to Shâfic:trs mention of the 
opinions of Ibn al-MlSa:yyib , I-]asan aJ.-Ba~ri, and Ibrahim 
al-Nakha c:t on the ground that they VIere not authori tati ve ;1.44 
By so saying, hO';T~ver, Shaybân:t makes himselî vulnerable 
to the criticism of Sh&.îiti, (since he does often quote 
and îollo'" the doctrines of Ibrâhim). In the words of 
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Shâfi ci: 11 If Shaybfu1.:Lt s argument is that Ibrâh1m al

Nakhaci has said so, then he himself says that Ibrâhtm 

8J.'ld other Successors are no authority.1I145 

Schacht l'las pointed out that -Chis theoretical 

position (m., that of not recognizing the authority 

of Successors) "contrasts stral1.gely\"lith the extensive 

use that had been, 8.11.d still vIas being, made of them."146 

This position, hO\'ieVer, is no more paradoxical 

than the citation of the doctrines of later authorities 

(i.e. fugahâ'), even though their authority was not con

sidere'd binding. r.2he authority of the Successors ~"'as not 

binding in the sense tha-t; there ,,,as no notion that a man 

is not permitted, fror.:l the religious vie\\Tpoint, to make 

E?-ny departure from their doctrines while such a notion 

seemed to have beenthere i"Tith regard to the precepts and 

practices of the Prophet and of the Companions. The au-

thority of the Successors, therefore, seems to have been 

declaratory, rather than constitutive.147 

\'Illat seems to haye given the doctrines of the Suc-

cessors a certain amount of authority was the ideaJ.ization 

of, and t:cust in, the past and i ts authori ties. Itvlas 

assumed, for instance, the.t the doctrines of the Succes

sors ,"ould have had s-ome av_thori tat~ve basisj148 and that 

even if they had inferred 2 .. certain doctrine themselves, 

they \'lould have arrived et their d'octrine throughqiyâs, 



215 

which is the legitimate means of deriving doctrines.1 49 

The doctrines of the Successors were, therefore, looked 

upon with considerable respect and veneration. The normal 

expectation was that their doctrines would be sound, though 

not invariably so. Traditions from the Successors, there

fore, .furnished a vast treasure-house of divergent doc

trines \'lhereupon one could draw freely. The fact that a 

certain doctrine had come dO\ill from sorne Successor 

generaJ.ly assured that it was not an "innovation", and was 

likely to be sound, though there was no.absolute guarantee 

of that.150 

The same remurks broadly apply to the· doctrines of· 

fugahâ' :. for instance, ta the do·ctrines·/embodied in 

Tl.". l or Tl.". IX orin Jâmi' Saghir "\"hich contain the variant 

doctrines ~f sorne of the most noted legal authorities of 

the second century. The doctrine of a specialist is not 

considered to be binding insofar as a persan (or a speciaJ.

ist?) may depart from i t? an opinion which is testified ta by 

the numerous departures made by AbÜ Yûsuf and Shaybâni from 

·the doctrines of their predeces~ors.15l And yet the fact 

remains that the doctrines of the fugahâ' \'lere adduced 

again and again, which could have been possible only if 

these specialists were cOl1sidered competent to derive legal 

ductrines. This à priori judgment is in addition ta the 

numerous statements which indicate the fact that a tradition 
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which was transmitted by leal~ed persons,. or declared 

. authentic by -the f'ugâh}t' ~ carried great \ieight.152 It 

was also recognized that lega1 matters involved compli

cated considerations ,·rhich required a special kind of' 
r . 

. understa:l1.ding~153 "/hich explains the rationale of' the ' 

doctrines of' the f'ugahâ', and of' the element of' authority 

that theypossessed.154 

v 

!rhus we have seen that during -the second century' 

the sunnah of' the Prophet and of Companions was consi

dered to possess decisive authority in so f'ar as the 

succeeding generations were not considered entitled to 

have their opinions supersede them.155 !rhe Prophet and 

his Compa:nions stood on a higher pedestal of' authority 

than everyone else. As bet'\'!een the Prophet and his 

C omp anions , the Prophet obviously possessed the paramount 

authority since the authority of Compru1ions was a derived 

one and was, therefore, or a subsidiary nature. !ro think 

otherwise cau be ruled out as irrationeJ. on à prior;i. 

grounds, not to mention the various s-~é,tements which 

clearly articulate the higher authori ty of the Prophet .156 

Hence, Shâi'ici did not introduce a radical concep

tual, as distinct f'rom methodological, change in Islamic 

law. On the conceptual :plane his real contribution seems 
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to be his rejection of the authority of CÇ>mpanions, and 
his consistency in distinguishing between traditions 
f'rom ·the Companions and those f'rom the Prophet. On this 
question too, the . difference bet\'leen Shâfi' i and the 
ancient schools of la,'l is not as radical as i t appears 
on the f'irst sight. For, Shâfi'i had not altogether 
rejected the authority of' traditions from the Companions. 
He continued to use traditions from the Oompanions "/here 
no traditions f'rom the Prophet were available.157 The 
hierarchy of' sources that he prof'fers in one of' his 
signif'icant passages is this: the Qur'ân, the Sunnah, 
the opinions of' Companions, of which the opinions of' the 
first Caliphs merit preference. "If 110 opinion is avail
able from the Caliphs, the other Companions have suffi
cient status in religion to justif'y us i~ f'olloWing their 
opinion, and \'Ie ought rather to f'ollow them than those who 
came af'ter t1 • 158 The only major departure f'rom the doctrine 
of' the ancient schools of law \'1as that he aJ.lO\'led giyâs on . 
the strength of a tradition from the Prophet to prevail 
over traditions f'rom the Companions.159 Traditions from the 
Companions were, nevertheless, authoritative enough not to 
allo\" them to be superseded b;,{ later authori ties or by 
personaJ. opinion. (ra'y) .160 Horeover, Sh§.fi ci aJ.so accepts 
the interpretation of the Qur'ân by the Companions to be 
authori tative .161 This ShOV1S . that the diff'erence wi th 
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respect to traditions from the Companions .was not in the 

nature of either/or, but of more or less, and that he 

. still assigned to the doctrines of the Companions a con

siderably important position in his legal theory. 

The most important difference between Shâfici and 

the ancient schools of law, however, was that for Shâfici 

sunnah (by which he meant sunnah of ·the Prophet alone), 

was synonymo~~ with (well-authentioated) traditions from 

the Prophet,162 even if these traditions were isolated 

ones.163 This almost completely negated the authority 

of 'practice,.164 

The attitude of Muslims jurists before Shâfici was 

markedly different. The sunnah of the Prophet was not 

identical with formal traditions. In addition to formai 

traditions, it had other evidences as well. Traditions 

were merely reports, and constituted one of the evidences 

of sunnah, but not its only evidence.They did not exhaust 

the sum-total of authoritative norms which had come down 

from the Prophet or from the Companions.· Nor was e~ery 

tradition from the Prophet regarded as acceptable.165 It 

is this which explains, at least partly, the rather tante

lizing passage of Abû Yûsuf wherein he opposes sunnah to 

traditions and puts forth the former as one of the .cr.iter

i·a for the acceptance or rejection of the latter.166 

For a proper appreciation of the situation it is 

imperative to bear in mind the factors which influenced 
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the àttitudes of the early generations of I1uslims, and 

the situation as it obtained in the second century. 

In the first place, ' it 1s to' be remembered that 

the motive which actuated the early' juristic activity 

\'las overridingly a practical one: the necessi ty to 

define Islamic norms relative to actual life-situations. 

The primary concern was not to collect arguments in 

support ot right doctrines, but to lay down the right 

doctrines themselves. In this connection the jurists 

referred to a number of sources - the Qur"Sn, traditions ' 

from the Prophet and Companions, 'practices', etc. The 

attitude of the early jurists towards these sources was 

relatively an informaI one, and was characterized with 

trust in the soundness of the doctrines of those \tho \'lere 

acknow'ledged as authorities, and in the continuity and 

purity of those 'practices' which c~nstituted the Islamic 

way of life. As long as this trust remained unchallenged, 

formaI criteria played a less important role than in the 

subsequent period in deciding which out of the numerous 

sources ought to prevail in a given case. In the earlier 

period, there were no hide-bound formulae which guided 

the jurists in these matte~s. A gooddeal depended upon 

subjective factors such as the, use of common sense, 

i 'n tuitiv.e conviction, etc. Hence', when Shâ:fi' ~ judged ' 

his predecessors and contemporaries according to·his 

.,' 
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strict standards, he found their doctrines and their 1egal 

reasoning a mass of inconsistencies. 

The "tri tings of Shâ.fi':i provide some of the most 

i11uminating evidences of the inconsistencies of the 

"ancient schoo1s of la"v'llt as '\'/e11 as of the under1ying 

reasons of these inconsistencies. ..Among the questions on 

which Shâfi'! rutbless1y attacked the "ancient schoo1e" 

one was that of the re1ationship between traditions from 

the Prophet, traditions from the Companions, traditions 

from the Successors, ruld 'practice': in short, the ques-

tion of the determination of hierarchy with regard tothe 

evidences of the sunnah. 

Shâf'i t.! accused the l'Iedinese, for instance, of 

neg1ecting traditions from the Prophet on the strength 

of an. ana.J..ogy based· on the opinion of Ibn t Umar. The 

Nedinese justified this by saying: ·IIIbn 'Umar cannot 

be ignorant of the doctrine of the Prophet ll • 167 '\'/ith 

regard to another question on which the !'iedinese had 

departed from a tradition from the l?rophet transmitted 

by Satd in favour of a doctrine of tUmar, they apo10gized / 

in the follO''ling manner: Il 'Umar would be better informed 

about the l?rophet than Sa' ci;, .168 In the same way, this 

infonna1 attitude is evident from the Nedine se assumption 

about the Successor Ibn al-Husayyib, the well-known 

authority 'of' the Iiedinese, that he could not have given 
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any opinion unl.ess it Were based on his know1edge of 

some authority.169 

, . The Kufians, in who se school forma1 and objective 

COllsid'erations ,seern t9 have appeared ea.:r1ier and to have 

played a more importa.nt role than in the 11edinese 

schoo1,170 aJ.so occasionally betray an in:formaJ. 'attitude 
, 

and were, therefore, also vulnerable to criticism from 

strictly formel standards. Shâfi'i articulates their 

original attitude in these \'lords: "If they [the Success

ors] express opinions on questions on which there is no 

Quranic text and no st~ah, you in:fer that they have 

arrived at their decision by means o~ giyâs, rather than 

on the basis of ra'y".17l 

Lilœ I1edinese, the lCufians also sometimes aJ.lovled 

forma1 traditions from the Prophet to be superseded by 

arguments which, according to fo~~al mld objective 

criteria, do not appear to be very weighty. For instance, 

on the question of decision in favour of the p1a intiff on 

the basis of one testlinony and the oath of the plaintiff, 

Hâlik cites a tradition claiming that the Prophet decided 

according to the above-mentioned procedure. Shaybâni 

counters this by t\iO traditions: o~e from Zuhri and the 

other from 'A~â~ both of \'J'hom were Successors. Zuhr:t 

asserted that this practice · • ..,as an innovation and the one 

who introduced i t ''las Nu' âwiyah. According the other 
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transmitter, the Meccan tA~â', two witnesses Were required 

in the early judicialprocedure, and the first person who 

decided on the basis of the testimony of one witness and 

the' oath of the plaintiff was t Abd aJ.-11aJ.ik.172 

On 'the question whether there was any limit of 

exemption for zak~ oil. land-produce, the I>iedinese fixed 

,this limit at five ~~, \'Ihile the original Kufian 

doctrine did not accept this exemption.173 The 11edinese 

~ supported theirdoctrine by adducing traditions' from the 

Prophet.174 The KufiwlS considered , this to be an un

warranted addition to thè Qur' ânand to a well-known 

tradition from the Prophet \'Ihich was accepted "by all.175 

In addition to this, they claimed that -bhis doctrine had 

not been reported by any of the first four Caliphs \'fho 

had administered the collection of ~adaqât for a long 
j 

period of time and in fact it had been reported by no 

,more than one transmi tter _ AbU Sa t id al-Khudri .176 

The upshot of the argument is that even though they did 

not have a formal tradition from the Prophet to support 

their doctrine, yet there were strong evidences to show 

that the tradition in support of the I1edinese doctrine , 

'VIas not trustworthy. From a ;formal point of view, hO'\'I

ever, this amounted to preferring traditions fromthe 

Companions to a formal tradition from the Prophet .177' 

Around the year 100, this infor.tllaJ. and rather 

,1 
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subjective attitude began'to loosen its hold. Hitherto 

the doctrines o~ local scholars seem to have been accep

ted generally more or less without much questioning. It 

is true there had been disagreements on speci~ic questions 

even ainong local specialists. They were, however, neither 

too many nor too serious to shake the deeply-rooted con

~idence in the local authorities. In fact it is this 

confidence, oombined with relativel~ primitive material 

conditions which hampered a speedy and regular diffusion 

o~ doctrines and traditions, as '\'1ell as the non-avail-

abili ty o~ compendia of traditions \'1hich were recognised 

by'more or less all Huslims as authentic, which had led 

to the ~ormation o~ regional schools prior to the rise 

o~ schools centred around the doctrines o~ individual 

jurists .178 It was o\-ring to this confidence in local 

authorities and in the purity oold continuity of 'practice' 

that little need was felt by the scholars o~ the early 

period to justify their doctrine~ by consistently adducing 

systematic or traditional arguments. They often stated 

their doctrines, presumably without ~eeling the necessity 

of mentioning the argmnents \'Ihich justified them or the 

so~~ces whence they had been derived. In short, unless 

there were strong reasons \llhich called for the scrutiny 

of a particular doctrine or 'practice', the general assump

tion was that it was sound. 
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It began to be realized gradually, however, that 

~either trust in 'practice' nor confidence in the doctrines 

o:f the 10caJ.authori ties l'laS enough. Doctrines had to 

be justi:fied, on -che contrary, in terms of a set of 

objective criteria. , There began to arise, therefore, a 

somewhat skeptical attitude so that the doctrines o:f 

local scholars and the purity and continuity of 'practice' 

in many cases coUld no longer be taken for granted. On 

the contrary, their validity had to De established by 

arguments.179 

If we look at the circumstances o:f the early 

second century, it is not difficult to surmise the 

factors which presumably contributed to this skepticism. 

One of these was the rise of unorthodox sects, which 

challenged orthodoxy, and all the consequent controversy, 

particUlarly the Khârij1 and the Shi'i doctrines which 

challenged the soundness of several beliefs and practices 

of the majority.180 Still more serious damage to this 

trust in the purity and continuity oi 'practice' was 

caused by the growing awareness of the existence of 

considerable diversity of legal doctrines181 -- a develop

ment which vias also caused by the' increasing facili ties 

o:f communication. Noreover, t:he meddling of unqualified 

persans such as ignorant and impious rtüers, incompetent 

judges,etc., in legal matters, deprived 'practice' of 
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some of its former halo of sanctity.182 · Doctrines could 

often no longer be accepted, therefore, as readily as 

in the past if the y were supported merely by vague 

claims of uninterrupted 'practice', or even on the au-

.thority of the specialists of a relatively late periode 
. ..... 

They were required to be backed by authentic traditions, 

from the Prophet or the Companions. And even these tra

ditions were increasingly required to meet certain formaI 

and objective criteria of authentification. The doctrines 

which \'lere divergent from those of one' s school began to 

be put torigorous scrutiny, forcing each school to justi

fy its doctrines. And this could have been done by refer-

ring to objecti~e, and to a great extent, generally ac

cepted criteria. 

The second century \'las essentinlly a century of 

transition. It had inherited from the preceding century, 

notwi thstanding the . skepticisn '<Thich had begun to l'aise 

its head and was becoming increasingly important, its 

shareof the aforemen"Gioned informaJ..i ty and \'lhat might be 

characterised às the tradition of trust. As a result of 

this, undocumented references to 'practice' continued. 

No consistent care was taken to follo\i the objective cri

teria of the authenticity of traditions (e.g. that the 

chain of transmission should be com~lete, and each of the 
. . 183 

transmi tters should be \"rell-known and t~"Ust\vorthy, etc. ). 
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It was oWing to the aforementioned heritage that doctrines 

were quite often stated without stating side by side with 

them the arguments -- traditional and/or systematic -

which supported them • 

.on the other hand, there ''las emerging an increas

ingly formal attitude -- an attitude which stressed formaI 

and objective considerations and looked askance at what 

appeared to be the informaI and subjective attitude \'1hich 

had come down from the past. The impact of this attitude 

had many manifestations. It was o\tfil1g to the emergence 

of this attitude that the mention of the' doctrines of 

one's school began to be accompanied increasingly 

(though not consistently), by its supporting evidences. 

Even thoughundocumented reference to 'practice' per

sisted, it became less frequent. Reference to formal 

traditions from the ?rophet and from the Companions. in

creased and began to be adduced in forms which \'lere more 

in accord \-ri th the formaJ. · criteria of authentification 

(such as isnâd, etc.). The actual application of these 

emerging formaI criteria \'las naturally bound, however, 

to serve more as a tool of criticism of the doctrines of 

others, rather than as a me&~s for a critical. scrutiny 

of one's own doctrines. Gradually, however, it did serve 

the latter purpose as weIl, which is evident from the 

numerous departures of Abl1 Yûsuf and Shaybful.1 trom the 
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doctrines o:r their school on the ground that they \Vere 

at variance with traditions from the Prophet.184 

.It is o'\'ling to the co-existence o:r these t\'IO diver

gent attitudes - the old and the ne'\'1, the informaJ. and 
..... 

the :rormal, that the \'lorks o:r Figh a~d Athâr composed 

duringthe second century appear to be COl'lf'usinS and :rull 

o:r apparent inconsistencies. Abl1 Y'I1sui', for instance, 

reje~ts Awzâ'i's claim that a certain practice had continued 

since the caliphate of eUmar and CUtrunân on the ground 

that this claim did not :ruJ.:ril the :rormal requirements 

:ror the authentification of traditions ~., that the 

transmitters should be kno\'m persons and should be trust

worthy, etc.18S He also condemna undocumented reference 

to sunnah and blames the Syrians and Hedinese :ror claim-

ing the sanctity of st~~ah in :ravour of the practices 

introduced by administrative o:rficials and the doctrines 

of.incompetent jUrists.186 Ab'l1 Yûsuf also opposes sunnah 

to isolated traditions which he declares to be shâdhdh 

and, therefore, inacceptable.187 Inspite of aIl this, he 

himself does not care to :rollow these standards strictly 

and qui te frequently re:rers to traditions v/hich are un

satis:ractory according to· the criteria \'Ihich he himself 

mentions.188 Instances showing this kind of inconsistency 

can be very easily multiplied.189 Even though the Kufian 

jurists do not consider mursal traditions to be well-



authenticated,190 
228 

they do not mind using mursal tradi-· 

tions and at times even consider a tradition with ~ull 

isnâd 'as repealed by a mursaltradi tion.191 In fact as 

late as in the, time of Shâfi ci and' in his o\'lnworks, we 

find traces of this situation. We notice, for instance, 

considerable laxity and carelessness in Shâfi ' ,i with 

regard to ~snâd,192 though he is ~ar more advanced in 

this respect than his predecessors. In the same way, 

Shâfic~,s inconsistency is evident from his Use of 

mursal traditions even though he disregarded them in 

theory.193 These facts clearly bring out the hodge-podge 

natur~ of the attitude o~ jurists t6wards traditions 

during the second century. They testify to the co

existence o~ two divergent attitudes -- the entrenched 

old and the emerging new. It was this which was responsi

ble for so~any inconsistencies. 

Furthermore, the attitude of the "ancient schools" 

tO\'lards traditions, practices, etc.~ vias ~luenced by the 

~act that as yet there did not exist exhaustive compendia 

o~ traditions which \'J'ere generally recognized as authentic. 

lience a formal tradition going back to the Prophet did not 

necessariIy enjoy the same reverence and certitude about 

its authenticity as it began to enjoy from the third 

century onwards when the canonical collections o~ tradi

tions were made after those traditions had been scrutinized 
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according ,to the canons of ~adith-criticism. 

The effect of the ~bove-mentioned factor was 

heightened by the dearth of material facilities' for the 

composition and spread of books aveZ. a wide area. This 

rendered itall the more difficult ta consult, easily 

and as a matter of' course, ' the traditions existing ' at a 

~ertain period of .time. 

It isin this context that we should consider the 

question of the relationship betvleen sunnah from the 

Prophet, sunnah from the Companions; traditions from the 

Prophet and traditions from the C omp anions , 'practice', 

doctrines of Successers, etc., and the concepts and 

assumptions which underlay them. The picture that emerges 

appears tO ,be this: As a concept the "sunnah of the 

Pro:phet" continued to exercise its il1f'luence even as it 

did before; it remained the main sou~ce of' iegal doctrines 

besides the Qur'ân (which itself' had been transmitted 

throughthe Prophet). One of the major dif'f'erences 

betYleen the "sunnah. of the J?rophet" duringthe pre-and 

post-Shâf'ici periods, therefore, seems to stem to a 

considerable extent from the question as to hO'\ll does one 

know what the sunnab. relative to a certain problem is? 

Shâi'i C i insisted that sunnaJ.1 was synonymous '\Ilith the 

precepts a~d practices of the Prophet194 as expressed in 

well-authenticated traditions,195 going back te the 
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Prophet and to him aIone.196 

As we have noted earlier, the Kufians, like the 

Medineae, occasionally allowed 'practice' or 'traditions 
. -

·trom Companions' to supersede traditions trom- the Prophet -;"97 

a fac.t against which Shâfi ~ i directed his main cri ticism 

of both the major schools of his time. 

A careful study of the instances of the superces

sion of traditions from the Prophet by traditions fromthe 

Companions, 'practice', etc., belies the not·ion that there 

was any idea that 'established practices' or precepts and 

practices of the Companions "lere more authori tative than 

the precepts and practices of the Prophet. The basic con-

sideration on such occasions was "\'lhether a formaI tradition 

trom the Prophet did in fact represent any precept or prac

tice of the Prophet or note As we have seen, the jurists 

beiore Shâfi~i did not believe that sunnah could be known 

only through formaI traditions from the Prophet. Before 

him, the se were, a t be.st, one of the various me ans of 

finding out sunnah. Horeover, as we have pointed out, 

there did not as yet exist any compendium of traditions 

which enjoyed more or Iess universal confidence among 

Muslims in respect ot the authenticity of their contents, 

unlike the canonical·collections of Hadith during the • 
third century.198 Furthermore, even though technical 
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cri ticism of. traditions was not quite elementary, 199 "i t 

,:';as left to Shâfi':t to in'troduce as much of the speciali

zed criticism. oî traditions as exis"ted in his time into 

the legal science Il .200 Renee, a trao.i tion \'lhich was more 

satisf'actory according to formal standards was not . 

necessarily accepted by the jurists for at times they 

were not convinced of its authenticity. On the contrary, 

sometimesthe jurists accepted those evidences of sunnan 

which did not meet the formal criteria of authentifica

tion, and yet seemed to the~ to be authentic. 

i'Jhat was gel1.erally said in justification of this 

attitude illustrates our point. It shows, in the f'irst 

place, that there was no doubt as to the paramount 

authority of the precepts and practices of the Prophet. 

The usual justification for the prevalence of some 

tradition from a Companion as again:3t that from the 

Prophet was that i t \'ras unlilcely that the Companion 

concerned \'lould have been una,"rare of, or that he ''''ould 

have followed a doctrine or acted in a manner \'/hich was 

opposed to an authentic precept or practice of the 

Prophet. What this meant 'vas that l'ihat had been rej ected 

was inauthentic despi te i ts being formaJ.ly regular, and 

what had been preferred was authentic, even though 

perhaps i t \'las not qui te as regulàr from a formal view

point. 201 This ''las besides the fact that isolated 
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traditions as · suchwere not esteemed very highly.202 

It \'las o\'ling to this lack of certitude about 'the authen

ticity" of many of the traditions that were cited at that 

time that the hierarchy \'li th regard to traditions could 

not aJ...\'lays conform to the l'lierarcy wi th regard to sunnah 

(viz.,the :Prophet, the first four OaJ..iphs, Oompanions). 

Thus, the preference of a tradition from some Companion 

to that from the Prophet did not mean that "bhe authori ty' 

of the Companion 'VIas reckoned as such to be ?-igher than, 

or even to be on par \'li th, the au·~hori ty of the Prophet. 

It simply meant that the former evidence \'laS deemed to be 

more trustworthy than the latter. 203 , 

It was owing to the lingering skepticism with 

regard to quite a number of traditions that were in cir-

culation during the second cel1tury that they \'lere set aside 

on account of several considerationso"Gher than the lack 

of.oompleteness of their isnâd or the laok of reliability 

of their transmitters. If some Oompanion of the Prophet 

had aoted in contravention of the prinoiple embodied in a 

tradition from the Prophet, the tradition was considered 

tobe suspect,204 particula.rly so if the tra.nsmi tter of 

the tradition had himself 'acted in contravention of that 

principle. 205 In the . seme \'Vay, occasionaJ.ly if there \'las 

some authentic tradition embodying the doctrine of some 

Companions, especiaJ.ly of noted Companions suoh as cUmar, 
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Ibn 'Umar, etc., \'Ihich \-laS opposed to some tradition 

from the Prophet, the latter \-:asconsidered doubtful 

because 'of' theassumption that the Companions could not 

have been ignorant of the teachings of the Prophet. 206 

In this connection the practice of the first Ca1iphs 

\'1as cOl1sidered highly authori ta.tive. It \'Ias presumed by 

some, if not al1, that there was no SunnWl of the Prophet 

\'1hich had not been put into effect by -~:le first Caliphs~07 

It is O'\'ling to this \'Iidespread and strong be1ief that the 

practices of the first Ca1iphs constituted an important 

consideration in judging the authentici-GY of traditions 

that Shâfi C î had to insist again and again that the prac

tices of the Ca1iphs, even as the agreement of some 

Companions, did not confirm the authority of traditions 

from the Prophet; nor did the divergence of their doctrines 

[or of their practices] from traditions from the Prophet 

weruren their authority.208 

Al though \'Ihat has been said above app1ies both to 

the Hedinese and the Kufians, the examples of the divergence 

of the latter from traditions from t~e Prophet in favour 

of practices and traditions from the Companions are consider

ably less than the former. This partlyexplains Shâfici's 

re1ative1y more trenchant criticism of the Hedinese. 209 

One significant examp1e, hO\'lever, is that found in 

Kl~arâj (pp. 164 f). Àb~ Yûsuf relates a tradition from 
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c.Ali according to \'fhich the J?rophet used to av/ard f'orty 

stripes as a punishment t'or à.rinking \Vine, AbÜ Bakr used 

t 0 a'\'lard' f' orty , and t Umar e igh ty • Abil YÜsuf' adds: Il.tUI 

this is sunnah, and our comp anions , are agreed that the 

punishment , f'or drinldng \-line, \-/hether in small or in big 

quantity, is eighty stripes ll • 

Still another example is that on the question of 

option in sale, the Kui'ians abandoned a '\'Tell-authenticated 

tradition f'rom the J?rophet merely because 'everyone', ~., 

Hthe muftis of' our time Il, that is, those who \'lere nei ther 

Companions nor Successors, had abandoned it. 210 

A f'ew cases not\vi thstanding, there can be no doubt 

that traditions f'rom the Prophet, in the opinion of the 

Kufians, prevailed over those t'rom ~ther authorities, 

which is an index of the relatively greater importance 

attached to traditions f'rom the Prophet by the Kui'ians 

as compared '\'lith the Nedinese. This, in addition to the 

fact that the Kufians re1'erred to ~ractice' only rarely,211 

shows that they had,to a great extent, anticipated Shâfici, 

and were markedly closer to his formaI position than were 

the Hedinese. 

VI 

The next important conclusion OI \'lestern scholarship 

is that legal traditions t'rom the Prophet are exclusively 
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(as Schacht W'ould say), 212 or mainly (as Coulson \'Tould 

say), 2l3 the products of the process of "back-projection" 

of doctrines. 

The method \'lhich has been adopted by Schacht, 

(to take the most impressive, and best-argued presenta

tion of this thesis), to establish thispoint has been 

succinctly stated by him in the folloWing i'lords: 

The best \'fay of proving that a tradition 
did not exist at a certain time is to show 
that i t \'las not used as a legal argument in 
a discussion ''l'lhich "wuld have made reference 
to it imperative, if it had existed •••• 
This kind of conclusion is furthel~ore made 
safe by !te VIII, 11, \'lhere Shai bâni says 
'[This is so] unless the Medinese can produce 
a tradition in support of their doctrine, but 
they have none, or the y W'ould have produced it.' 
':le may safely assume that the legal traditions 
"li th which "Te are concerrled \'lerequoted as 
arguments by those \'Those doctrine they ''lere 
intended to support ~ as soon as they ''fere put 
into circulation. 214 

Schacht has made an extensive use of this argu

ment -- the argument ~ silentio -- in order to show the 

gro"Tth of legal tradi tiom.2l5 

The ~ ~ilentio argument -- particularly the manner 

in which i t has been used by Schacht - could be justified 

only if the following assumtpions 'VIere regarded as valid 

for the period under study: 

(1) that during the first tW'o centuries legal doct-

rines were invariably, or almost invariably, recorded 

along with their supporting evidences, particularly tra-
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ditions; 

(2) that the traditions known to one jurist at a 

certain period of time would necessarily have been 

kno\'ln to aIl the other jurists of the same period, 

irrespective of the area where that jurist lived; 

(3) that aJ..l the traditions which l'Tere "in circula-

tion" at a particular period of time \'lere recorded at 

·that time and preserved subsequently so that our fail-

ure to find something in the works of a particular 

generation is tantamount to its non-existence. 

None .of these assumptions, however, can be cor

roborated by historical evidence. The earliest collec

tions of traditions "'Vlh:tch have come down to us were 

composed circa mid-second century and subsequently.216 

These "\'Jorks tao \'lere motivated by a complex of factors. 

One of these was the desire to collect the doctrines 

follo .... ,ed by one 1 s masters. It was owing to this that 

at times it was deemed enough to record the doctrines 

of onels schoo1, "'V/ithout necessarily supplementing them 

with supporting traditions from the ultimate authori

ties, i.e., the Prophet and the Companions. 2l7 

VIe have already seen that many a doctrine which 

\'las derived from the Qur' ân was recorded 1tli thout any 

reference to the relevant Quranic verses. 2l8 There is 

overwhelming evidence to show that this ,.;ras equally true 
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''Ii th regard to traditions. There are cases where a 

jurist recorded the doctrine of his school on a legal 

question butdid not cite the tradition which was rele

vant to, and/or even supported, his doctrine, even though 

he doubtlessly knew that tradition. 2l9 Indeed, were one 

to compare the traditions found in the earl~er works but 

not found in later works (i.e., follo\oling the method of 

Schacht in reverse), the results '\'Iould be quite startling. 

The follo''Iing is merely an attempt; to apply this method 

so as to illustrate the inadequacy of the method employed 

by Schacht and several other modern scholars. 

ShaybfuÛ, as \'le knovl, was younger than l1âlik end: 

he prepared an edi tion of Hâlik' s HuvlattEf in which, be-.. 
° sides noting the doctrines and traditions of Hâlik, he 

also noted the varia'l'lt doctrines o~ his o'v'm school and 

occasionally supported these doctrines by arguments, 

whic1'1 generally consisted of traditions from the Prophet 

and/or the Companions. It \-Iould be instructive to compare 

the two \'1orks in order to illustrate our argument. 

The section 011 timings of t~e prayers in ~. 

(pp. 3 ff.) contair~s in all 30 traditions, out 

of \'11'1ic1'1 oruy three have been mentioned in ~ • 

..§h. (pp. 42' ff.) • 

On the question of the time of morning prayer, 

the disagreement between the Ktli'ians and the I1edi-
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nese is well-lmown. The Medinese were in 

favour of praying early, when i t 'l"as still 

dark, while Ku.fians were of the view that . 

prayer should preferably beheld a little 

later when there was some light. ~. Sh • . ' 

(p. 42) mentions this doctrine of the Ku.fians. 

StrangelY 'enough, however, Shaybân! makes no 

mention of a tradition from the Prophet 

which supports the doctrine of his school 

and which is found in~. (pp. 4 f.).220 

On the question whether touching of the 

genital part necessitated fresh ablution, 

~. (pp. 42 f.) has siX traditions out of 

\<lhich ~. §&. . (p. 50) records oruy two. 

The omitted traditions include one from the 

Prophet and another from Ibn 'Umar. 

On the question of ghusl o\'ling to janâbah, 

~. (pp. 44 f.) contains four traditions, 

out of which only one is found in~. Sh • . 

(pp. 70 f.). The omitted traditions include 

two traditions frOID the Prophet. 

The section of It ghu sI aJ.-mar' ah idhâ ra' at 

fi al-manâm. • • Il, Muw. (pp. 51 f.) contains 

two traditions, while ~. §h. . (p. 79) con

tains only one. Of these, it does not contain a 
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tradition which has been recorded in ~. 

(pp. 51 f.) as a tradition from the Prophet 
wi th the isnâd: Hâlik - Hishâm - his father 
Zaynab bint AbÜ Salmah - Umm Sa1mah ~ Umm 
Sulaym - ~he ~rophet. 

The entire section enti tled Ital ,'lUdl1 , min • 
al-gub~'.l in~. (pp. 43 f.), is not found 
in ~ • .§h. 

The wh01e section entit1ed lIal-tuhfu> fi 
al-mâ' Il (~. pp. 22 ff.) is llot found in 

~. §.h. 
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The sections on lIal-ba"'l 901' iman" and on 
"al-siw'âk" (pp. 64 ff.) are not found in ~. §h. 

The section "al-nidâ' fi al-s::tJ..§.h11 (~. 
pp. 67 ff.), if compared with the correspond
ing section in MUN. Sh. (pp. 82 ff.), shows 
that several traditions of~. (viz., nos. 
1, 3, 5, 6,7, 9) are not found in !,LUW. §h. 

The se ct ion en ti tl ed IIKaf an al-mayyi t " , 
(~.,pp • . 223 f.) contains three traditions, 
of '\'lhich ~ • .§h. (p. 162) contains oruy one 
(no. 7 in MU\1.), a tradition trom 'Abd Âl1âh b. 
cc" Amr b. al-. As. Out of the t\'lO traditions . 
which it does not contain, one reports the 
manner in \'/hich the J?rophet Ivas '\vrapped in the 

.1 
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The section on IIzakât al-fi tr" in I1uw. Sh. . --. 
(p. 176) does not contain the tradition from 

Ibn 'Umar found in Muw. (p. '283). 

The traditions contained in the sections 

of ~. entitled "Man lâ tajib • aJ.ayh zakât 
-

al-fi trI! (p. 285), "I>Iakilat zakât al-fi tr" 
• • 

(p. 284), and "Man tajib • alayh zakât aJ.-.fi trI! • 
(p. 283), are not found at aIl in~. §ho 

In the section on "Isti' dhâ:ri al-bikr wa 

al-ayyim", three traditions are found in ~. 

(pp. 524 f.), while onlyone is found in 

~. §go (p. 239). The missing ones include 

a tradition from the ?rophet. 221 

The section on "Litân" in MU'\'T. Sh. (p. 262) 

does not contain several traditions .found in 

240 

the corre sponding se ction in HUv-l. (pp. 566 ff.) •. 

The section on the prohibited for.ms of the 

sale of dates in Muw. §ho (pp. 330 f.) contains 

only one out of the three traditions mentioned 

in. Muw. (pp. 623 f.), even though aIl the three 

go back to the ?rophet. 

The same can be illustrated by comparing the \'lorks 

of Abû Yûsuf' and Shaybâni, particularly Âthâr A. Y. and 

Âthâr Sh. 22~ . 



Âthâr À. Y., 845, a tradition from Ibn 11as' l1d 

on mudârabah is not found in Âthâr Sh. 

Âthâr A. Y., 830, a tradition from the Prophet 

regarding disagreement on priee bet'tleen the buyer 

and the seller, .not found in Âthâr Sh. 

Âthâr A. Y., 666, a tradition from C Umar 

oeeuring in the section on divorce and 'iddah 

is not found in Âthâr 511. 
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On the que stion of nafagah and sulmé, Âthâr A. Y. 

embodies several traditions, i.e., 592, 608, 726 

and 728. These are not found in P.thfu- Sh. 

P-thâr A. Y., 704, 707 and 709 which are re1ated 

ta lic~~ are not found in Âthâr Sh. 

Âthâr A~ Y., 492, 692, and 696 which deaJ. \'iith 

zih~ are not found in Âthâr Sh. 
i 

Âthâr A.Y., 857, a tradition from Sâlim on 

muzâra t ah, ,is _ net i'ound in Âthâ,r Sh. 

Âthâr Â. Y., 779 and 780 \'l'hich refer to farâ'id • 
are not found in lthâr :3h. 

Âthâr A. Y., 399, 401, 597, 607, etc., on mis-
1 

cellaneous subjects are not found in Âthâr Sh.223 

This shows that even though there is no reason to 

believe that Shaybâni did net kno\'i these traditions, ms 

work does not record them - a fact \'Illich flasifies the 
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assumption \'1llich lies at the basis of the method which 

has been followed by Schacht in his attempt to establish 

the "gro\'1th of traditions. Il In this connection the fol-

10'\ ..... ing possibili ties, each one of \'lhich is plausible, 

have been altogether ignored: 

(1) That the person concerned migh°t; have .heard and 

then forgotten that tradition. 224 

(2) That he might have heard that tradition, but 

might not have considered it authentic. 

(3) That he might have kno\'Tn a tradition, but o\'ling 

to the fact that not tj:le entire quantum of traditions 

known to the jurists has come dO"l'!l1. to us, especially of 

the juriste of the relatively early pe::ciod of Islâm, \'1e 

migh t :t'ind no mention of tho se traditions · in the \'Torks ' 

available to us, even though they might have been in 

existence. To overlook aIl these considerations and 

possibilities and to regard aIl legal traditions trom 

the 1'rophet as products of IIback-projection ll of doct-

rines can hardI y be considered a reasonable historical 

attitude. 225 

In briet, the cri tical study oi' traditions by 

'\lestern scholars has gone a bit too far, has proceeded 

on the basisof highly que stionable é1zstUnptions, "l'Illich 

are based on an unrealistic picture o~ the period under 
226 . 

study, with the result thet the conclusions to which 



:t;hese scholars have been led, to say ·the 1east, are 

highly exaggerated. 227 

VII 
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Even though the attitude of the ancient scho01s 

of la\"1. \'li th regard to -'craà.i tions, practice, etc., i'las 

marked \'li th an extent of similari ty, there "!,vere differ

ences of emphasis. From the vantage-point o:f the classi

cal Islamic legal theory, the Kt.1.i'ians seem.ed to be ahead 

of. the Eedinese and represented those trends "Vlhich paved 

the \'lay for, and reached their culmination in, the rigor

ously formal and consistent legal theory of Shâfi'i. 

The advance registered by the Kufians on the 

11:edinese é'J.1d the Syriéi.ns is evident from their relatively 

less frequent reference to practice.228 The Kufian doct-

rines rest, almost as a rule, on tre.ditions from the 

Prophet and the Companions, to \'111ich they refer as final 

arguments more frequently and more consistently than the 

Nedinese do. .Among the Kufians the influence of 'practice' 

"!'''las progressively on the decline, a (ievelopment \>Ihich 

corresponded itlith the increase in the influence of formal 

traditions. This is evident, intel" ~lia, from the fact 

that Shâfi'i's criticism for neglecting traditions in 

favour of 'practice' \'las mainly directed towards the 

Medinese. 229 This is also established by the line of 
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reasoning generally adopted by Ab~ Yûsuf in his refuta

tion of the doctrines of Awzâ'i. The former refused, 

for instance, to accept the latter's reference to a 

'practice' regarding the distribution of booty in the 

enerny territory as going back to the time of 'Umar and 

tUthmân. Instead of this kind of anonymous and undocu~ 

mented reference to 'practice', Ab~ Y~suf called for 

formal traditions. 230 In fact AbÜ YÜsuf anticipated 

Shâfiti by pointing out that undocumented reference to 

'practice' wasfraught with the danger that the status 

of sunnah might be claimed even for the practices which 

had been introduced by administrative officials. 231 

Though the Kufians were not as iconoclastic with regard 

to 'practice' as Shâfiti was,23 2 they nevertheless used 

formal traditions more fre~uently and attached greater 

importance to them thruL the Medinese did. 233 

In addition to this, the Kufians insisted that 

traditions should meet certain formal criteria of authen-

tification. One of these re~uiremel1ts '\'las that of isnâd. 

It was re~uired that the chain of transmission should be 

complete and it is for this reason that mursal traditions 

were considered to be inacceptable. 234 It 'Vias not even 

deemed enough for the authenticity of a tradition that 

all the persons mentioned in the chain of its transmis

sion should be identifiable. The transmitters were also 
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required to be trustworthy and possessed of legaJ. under

standing. 235 

', \'lith the passage of time, the Kmians sho'Vled 

gro\'/ing confidence in formaJ. traditions. This is evi-

dent from the occasional change of opinion in, respect of 

their o'\'ln doctrines and also freCluent departures from 

the doctrines of their predecessors by the ' Kufian jurists ' 

on account of traditions f'roIll the Prophet. 236 Another 

manifestation of the rising prestige of traditions from 

the Prophet was the decreasing importance of those con

siderations owing to \'Thich traditions from the Prophet 

were interpreted restrictively.237 

AbÜ ~anÎf'ah had made the Prophet's decree 

that mawât belonged to whoever cultivated it 

dependent on the pel~ission of the ruler. Both 

AbÜ Y'ûsuf' and Shaybâni departed from this res-

trictive interpretation, in favour of a more 

strict and literaJ. interpretation. 238 

In the application of the rule, based on a 

tradition from the Prophet, that one may not 

,sell anything of 'Vlhich one had not taken pos

session, AbÜ ~anifah had exempted immovable 

property. , Shaybân! departed from this rest

rictive ruling and refused to distinguish bet

ween movable and immovable property.239 
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We have noted that with regard to traditions from 

the Companions and from the Prophet, thanks to the fact 

that th~ latter were not always considered to bemore 

authentic than the former, occasionally the former were 

made to supersede the latter. On this point, it is not 

the Kufians, however, but the Medinese whowere the main 

target of Shâfiti's criticism. 240 As compared with the 

Medinese, the cases wherein they allo\'/ed traditions from 

the Companions to supersede traditions from the Prophet 

are negligible. 241 This sho''ls that owing to a formally 

more advanced attitude about traditions and a greater 

confidence in them, the. Kufians were ahead of the r1edinese 

in attaching greater import~lce to formal traditions, and 

thus making the hierarchy \'1i th regard to traditions con

form more consistently to the accep.ted hierarchy wi th 

regard to sunnab.. 242 

It is not difficult to . see that among the two pro

minent schools of the secônd century, viz., the Hedinese 

and the Kufians (besides the Traditionists),243 Shâfiti's 

attitude was, on the whole, closer to, and a continuation 

of, the attitude of the Kufians. 

Side by side "'i th the above-mentioned agreement or 

similarity betw.een the Ku.fians and Shâfi ':1:, and notwith

standing that, the views of the Ku.fians were significantly 

divergent from those of Shâfiti on several important ques-

/ 
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tions • . 

One of the points of differel1.oe 'V,ras 'IIlith regard 

to traditions frOID the 00mpanions. .As \'re have already 

seen, the disagreement \'las not very significant in . so 

far as Shâfi'i continued to use traditions from the 

Companions on questions on ",rhich there \'lere no traditions 

from the l'rophet,244 even though he didnot concede the 

appropriateness of designating their precepts and vrac

· tices by the ternl sunn~b.245 . This difference,viewed in 

the context of the fact that Shâfi t i continued to use 

traditions from the Companions as authoritative, becomes 

almost a verbal one. The main issues of disagreement 

wi th rega~d to traditions f~~om the C ompani ons, ho\vever, 

""ere in respect of interpre-'cation of traditions from the 

J?rophet in the light of traditions t'rom the Companions, 

and the position of aiyâs vis-à-vis traditions from the 

Companions. The Kufians, contrary to the opinion of 

Shâfi'i, believed that traditions from the l'rophet should 

be interpreted in the light of traditions from the Com

panions,246 and that the latter ought to prevail over 

qiyâs. 247 

The differences bet\'/een the Kuiians and Shâfi t i 

stemmed fl"'om tlle fact that the former \'rere rooted in the 

same ideas and attitudes "!hich were . cherished by the 

l'1edinëse and the Syrians, and hence . they did not share 

/ 
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Shltfi "i' s robust confidence in the authentici ty of tradi

tions from the Prophet. \'[e have noted earlier sorne of 

the considerations \'1llich, according tothe ancient 

schools of law, made the authenticity of traditions from 

the Prophetdoubtful, and have also mentioned. Shâfi'i's 

refusaI to concede the validity of those considerations, 

which illustrates the diff'erence between the t\'10 atti-
'"" 

tudes. 248 The traditions from the Companions, or estab-

lished practice, etc., on the strength of which the an

cient schoole occasionally allowed traditions from the 

Prophet to be superseded, appeared to Shâfi'i to be 

equally vulnerable to the charge of inauthenticity. 

Hence, traditions from the Prophet appeared to himas 

better-qualified to prevaiI. 249 In brief, Shâfi'i's 

attitude was that once there was a tradition from the 

Prophet \'1hich fulfilled the formaI requirements of au

thentification -- completéness of the chain of transmis

sion and the reliability of its trIDls~itters -- it had 

to be treated as the only valid evidence of sunnah and 

had to prevail. 

The Kufians, like the other ancient schools of 

law, were not as confident about the authenticity of the 

so-called traditions from the Prophet. This relatively 

deficient confidence of t~e Kufians is reflected, inter 

alia, in the many more reservations which they had with 

/ 
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regard to their acceptance than Shâfi'i. 250 Among these, 

.. the most important 
1 

was their reservation wi th regard to 

isolated traditions~ One of the persistently recurring 

features in Shâfi'i's polemics with the Kufians (as weIl 

as other ancient schools) was his emphasis on the decisive 

and authoritative character of isolated traditions. The 

.main standpoint of the Ktifians, on the other hand, was 

that isolated traditions could not be considered so trust

worthy as to prevail over those doctrines which had been 

hallowed by consensus or the approval of specialists. 251 

The ''1hole point of the ancient schools was that isolated 

traditions could serve as arguments ·only if they had been 

transmitted in a manner which made them safe from the 

possibility of error. 252 It is here that the Kufians, 

like other ancient schools~253 were opposed to a funda

mental point in the legal theory of Shâfi ci. 

Another aspect of this. relatively deficient trust 

in formaI traditions ''las that in case there were two 

contradictory traditions, the Kufians rejected one of 

the two traditions rather With~ut mu ch hesitation. 254 

In :fact, at times they "lent so :far as to suppose that if 

t,'fO traditions were mutually contradictory, they cancelled 

each other out, leaving the way free for the use of ana-

10gy.255 

It was owing to lack of full confidence in isolated 

/ 
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traditions th~t the Kufians had developed canons of ' 

'" ~adith-criticism according to Which traditions could be 

rejected on several considerations .in addition to consi

derations relating to isnâd. One of these was that a 

tradition could only be accepted if it was: 

(1) in agreement with the teachings of the Qur'ân;256 

(2) in agreement with the sunnah of the Prophet;257 a 

sunnah which i6 so well-known and has been reoeived in 

sùch a manner as to exclude the possibility of doubt 

(sunnah mat ra.t'ah, mah.fllzah mat r1lfah) ; 258 . . 
(,) widely-diffused and generally accepted by the com-

munity;259 

(4) transmitted by .~~or known to and accepted by 

scholars and . fugahâ' ;260 

(5) and related by transmitters well-known for their 

integrity and trustworthiness. 261 

Conclusion 

lUI this shows that the Kufians occupi"ed an inter

mediary position bet'v'leen the I1edinese-Syrians and Shâfi·:t. 

The Medinese-Syrians, whose trust in the purity and con

tinuity of 'practice' and in the soundness of the doct

rines of the past had not been as rudely challenged as 

that of the Ir~qians, represented and clung more tenaciously 

to the early attitude which was. characterized by frequent 
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ref'erence to t and trus·l; in 1 practice 1 and to the doct

rines of' local authorities without ~ecessarily ref'erring 

to ultimate authoriti0s and to f'ormal traditions. The 

Kuf'ians made a def'inite de~arture f'romthis attitude 

which is evident f'rom the f'act that they supported their 

doctrines much more f'requently than the Medinese and the 

Syrians did by ref'erenc0 to f'ormal traditions fromthe 

Prophet and the Oompanions, \'Ihich were required to oon

f'orm to certain f'ormal criteria f'or their authentifica

tion. Shâfi'i developed and formalized this conce~t . 

(which to some extent the Kufians shared with the tradi

tionists), and applied it with his characteristic rigour 

and consistency in scrutinising the validity of positive 

doctrines. The maj or departm. ... e made by Shâf'i' i f'rom the 

K~ian Iegal theory lay in his Ull\tavering confidence in 

aIl well-authenticated traditions f'rom the Prophet, in-

cluding isolated traditions. He considered these to be 

unquestionably authentio, and theref'ore a trustworthy evi

dencé of' the sunnah of the ~rophet. The uncompromising 

consistency shown by Shâfici on this point partly reflects 

the f'ormaliàm and cOl1sis'tenoy ' ... hio11 characterize Shâf'i' î' s 

thought and temperament as a whole. It also reflects, in 

no small measure ,. hO\'lever, the impact of the advancements 

that Were being made in the science of tradition itself. 

It is these advancements \'/hich had created grounds for 

/ 
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that robust confidence in the authenticity of the body 

of formaI traditions from the l?rophet \'1hich was in cir

culation· in Shâfi' i' s time. Unless there were any grounds 

for this confidence, Shâfic:!,s legal theory wouJ.d not 

have had any feet to stand upon. 

O. Oonsensus262 

Reference to consensus as an argument in legal 

matters was a \I/ell-established practice in the ancient 

schools of law. Even during the first century wefind 

Ibrâhim Nakha'i, a Successor, claiming consensus of the 

Oompanions in support of the . Kui'ian doctrine regarding 

the time of morning prayer. 263 During ·the second century 

the ancient schools, as Schacht has sho\l/11 , not only refer~ 

red to consensus frequently, but also distinguished bet

ween the consensus of 81.1 Nuslims on .essentials, and of 

specialists on details. 264 

Just as the question of the correct kind of rela

tionship be~/een the Qur'ân m1d the traditions posed cer

tain prob1ems,265 1ikewise did the question of relation

ship between consensus and traditions~ Greater emphasis 

on one meant less emphasis on the other. This tension is 

manif est from the \I/ri t ings of Shâfi' i, who graduaJ.ly qua-
, 

lified the use of ijmâ C and narrowed do\l/l1 the scope of its 

operation - an attitude which was directly linked with 
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his emphasising the authority of traditions from the 

Prophet. 111 timately, ~'hâfi ci arrived at the position of 

denying the validity of the consensus of scholars on 

details, and recognized 011.1y the validi ty of the consensus 

of aIl Huslimson e ssentials. 266 

. The I·Iedinese and the Syrians, who seem to represent 

a less advanced stage of Fiah than the RUfians, had more 

frequent recourse to consensus as an argument in legal 

matters than the Kufians. The concept of consensus of 

aIl the ancient schools ''las closely connected, hovlever, 

''''ith the idea of 'practice 1.267 In other vlords, many of ' 

the norms \'lhich were considered te> be bindi~ were em

bodied not in formaI traditions from the Prophet and the 

Compansions bu~ in those 'practices' which enjoyed either 

the approval of the community in general, or of its recog

nized scholars. Generally, these 'pre.ctices· \'lere regarded 

as having been introduced by the Prophet himself, or by 

his Companions, \'lhich had remained in continuaI operation. 

In addition, there were those 'practices' ''Ihich even 

though they \'lere of a later origin enjoyed the approvaJ. 

of the I1uslim comnl1.mity as a whole alld/or of its accredited 

scholars. 

In AvlZâ c i; consensus generally refers to the prac

tices initiated. by the Prophet,268 or oy the Qur'ân,269 

or by the early Caliphs,270 and maintained thereatter 
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\'1ithout interruption. Of these, \'1hat Awzâ'i most commonly 

refers to is the uninterrupted practice of the I·luslims, 

beginning wi th the Prophet, main-l;aineü by the early 

~aliphs alld by the later rulers, and appxoved by the 

scholars. This continuity of practice implies consensus, 

which is at time s even explici tly referred to by A\'/zâ' i. 271. 

It is significant that ~l a preponderEmt majority of 

cases, reference to consensus has been preceded by the 

claim that th~ practice in question hél.d originated ''li th 

the Prophet. Thus, operutionally, consensus seems to have 

been used by AWZ~"i as an evidence to corroborate and 

authenticate the claim that the prac·t;ice concerl1ed had 

origina te d'VIi th the Prophe"'li. Be side s . this, ho,,./ever, 

Awzâ'i also often supports the validity of his doctrines 

on the ground that they had been put into "effect by rulers, 

and approved by scholars; or supports the validity of 

the se practices by mald..ng the negati ve claim that they 

had been d-isapproved neither by the rulers nor by the 

scholars • 27 2 

The Nedinese attitude apronos consensus is broadly 

the seme. " One conspicuous difference, hO''lever, is the 

prominence of i ts loca~ character. illnong malli1'estations 

of the special status of Ioledina alld the Nedinese is the 

doctrine of the l''1edinese jurists that oruy those traditions 

which '\'lere agreed upon bythe people of Hedina should be 
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authentioated. 273 It was perhaps a logical extension of 

this attitude that the Ï1edinese restricted their consen-

sus, in theory as weIl as in practice, to the . consensus 

of the Medinese scholars. 274 This provincialism also 

appears tobe related to the Medinese claim that it was 

in l'-Iedina that the bulk of -l;he Companions had lived and 

praotised th~ teachll1gs of the Prophet,275 and their con

tention that "kno\'/leclge is transmi tted in Medina as if by 

inheritance ll •
276 

The Kufian concept of consensus was rooted in those 

concepts and ideas about consensus ' ... ·hich were in vogue in 

the ancient schools. At the same time,the concept as 

.well as ac-l;ual use of consensus among the Kufian jurists 

had its own charaoteristics. In fact, as in the case with 

traditions, the Ku.fia,ns \'lere ahead of both the l1edinese 

and the Syrians, and to a considerable extent anticipated 

the attitude of Shâfitî, as we shall see. 

The Kufians doubtlessly shared the belief of the 

ancient schools in the consensus of the Nuslims at large 

as \'/ell as ofscholars, and often referred to them in legal 

discussions. Nevertheless, it is siGnificant that the 

Kufian reference to consensus is less frequent than that 

of the F[edinese and the Syrians. We have noted that Ab-a 

Y-asuf, as compared wi th A"IZfJ. t i, made much Iess use of con

sensus and adduced traditions from the Prophet and the 
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Companions instead. 277 The same is evident from astudy 

of Shaybâni's Hujaj (which is a record of the debate ' . ' 

between ShaybânÎ, as th'e representative of the Kufian 

school, and the Medinese). A study of this work proves 

that the difference between the Kufians and the Medinese 

in respect ,of the use of consensus was the same as that 

between the Kufians and the Syrians. 278 In practice, the 

Kufians seem to have focussed their attention on tradi-

tions from the Prophet and the Companions rather than 

anonymous practic'e supported by consensus. This is part 

of the ''lider movement in Islamic la\'1 to,.,ards formaJ.isa-

tion, an aspect of which was the attempt to overcome 

anonymity, as wellas an index of the growing use and 

impQrtance of traditions. 

Even though consensus occupied an important position 

in the theory as ,.,ell as the practice ,of ancient lCufian 

jurists, its importance was inversely related to the pres

tige of formaI traditions, speciaIIy of isolated tradi

tions279 (as opposed to those which were accepted, boradly 

speaking, by the communi ty in generaJ. 280) • It ,.,as, there

fore, that the importance of consensus was on the decline. 

If a tradition was unanimously accepted, it amounted to 

a consensus about its authenticity and established its 

authority.28l Moreover, even if there was a consensus of 

scholars on questions regarding which nothing explicit was 
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found in the Qur' ân or the ..§.~1p.é3:h, it '\'las considered to 

be authoritative because oi' the supposition that it could 

not have .been the outcome of ra'y which was bound to lead 

to disagreements. The only assumption that appeared to 

be reasonable, therefore, was that i t '\tTo1.ùd have been 

derived from sorne authoritative ·tradition. 282 . Thus, 

consensus ,<'{as considered. to be ini'allible, and a final 

argument on all subjects. 

The Ku:fians, like other ancient schools, referred 

to various kinds of consensus: to the consensus of 811 

Muslims, oi' the Companions, 01' all scholars (of a gene

rationY, and of the scholars 01' a particular school and 

it appears that thesevarious kinds of consensus reflected 

dii'i'erent grades of authority • . 

The consensus of a.J..l I-Iuslims was, obviously, the · 

consensus whicll. was deemed to be the mostauthori tative 

of 811. tUmar is reported to ha~e transformed the special 

prayers of Ramadân, which had not been consistently oi'fered . .. . 

congregationa.J..ly during the life oi' the Prophet, into 

congregational prayers. To pray congregationally became, 

subsequently, the established rule, (though it "las 

considered supererogatory, rather than obligatory).283 

\'f.hat legi timised. the action of t Umar '\tTas that "the l-!uslims 

agreed to that and considered i t to be good. Il And .i t has 

been reported from the Prophet that1'whatever the Muslims 



(1 . 

258 

consider to be good, is' good in the si~ht of Allâb.;:arid 

whatever the Musl~s consider to be bad, is ~aa in the 

sight of Allâb. n • 284 

The reference to the consensus of' aJ.I 11uslims, 

however,was the exception, rather than the rule, Which 

. was to refer to the consensus of' scholars. The concept 

of consensus of aIl ~Iuslims was confine d, in the main, 

to the essentiala such as the main duties on \'lhich one 

could be absolutely certain as to the or~ers of God and 

of the Prophet, which \-las . the sarne as "what is related by 

many :t'rom manyn (mâ n?&~_~-:thu ~-'_~ah.~..§n aJ.- t âmmah) .285 

Hence, often when the consensus of aIl l1uslims was referred 

to, i t '''as preceded by reference to traditions. Abll YÜsuf, 

for instance, mentions a certain doctrine as based on a 

tradition from the :Prophet, whereafter he adds: "and that 

is follo\'led by the communi ty and is the established 

practice and there is no disagreement about i t Il.286 In 

such instances, consensus further authenticated the tradi~ 

tion concerned. 

Ânother category of consensus \'lhich was highly 

authoritative was the consensus of the Companions. The 

importance of the consensus of the Companions can easily 

be gauged from ~he importance attached to their doctrines 

by the Kufians as weIl as other allcient schools of law. 287 

Abû ~anifah, according to Shafi'i, claimed about a certain 
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doctrine of his that it was not opposed to the doctrine 

of any single Companion. 288 In the sarne. manner, i t "'as 

Shaybâni ' s avo"'ed principle not to diverge frorn the 

decision of an~ of the Oornpanions when no other Compariion 

was known to have disagreed. 289 This , ..... as tantamount to 

the consensus of the Companions. 290 Like their 11edinese 

counterparts, the Kufian jurists claimed, in regard to 

several doctrines vlhich had come down f'rom prominent 

Oompanions such as 'Umar, the.t they were supported by the 

consensus of the Oompanions. 29l 

The Iraqian opponent of Shafi'i; speaking for the 

ancient schools in gen.eraJ., eXplains "that if one 

Companion relates something from the :Prophet and 

no . other Companion contradicts him, then it must 

be concluded that he related it in the midst of the 

Companions, and that they did not contradict him 

. because they kne,,, that he was right. . So i t can 

be considered as a tradition from the · Companions 

in generaJ..· The same .a:pplies to their silence on 

a decision given by one of them. 292 

~Jh.ile the generaJ. f'orm of reference to ·the consensus 

of' the Companions was that of t.aci t approval, at times i t 

also seems to point to the deliberate concurrence on the 

part of .a considerably large nùmber of' Companions. 293 

The more common form in "'hich consensus found i ts 

..' 
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expression ·in Ku:fa, as elsei'ihere, was the consensus of' 

f'ùgah~'. The characteristic f'eature of' the Ku:fian idea 

of' consensus, as contra-distinguished f'rom the 11edinese, 

is that i t extends to aJ.l countries. 294 'V/b.ile the 

Medinese consensus of' scholars denoteo, in the ory as we11 

as in practice, the consensus of' the lledinese, the Ku:fians 

ref'er to "the consensus of the scholars of' aIl countries,!295 

Shaybful.1 claims that a certain doctrine of' his school ''las 

fo110\'led by aIl fuoallâ, \'lithout any disagreement. 296 '\'lith 

regard to another doctrine he c1aims that it enjoyed the 

consensus of' the Ku:fians ro1d the Medinese. 297 This 

consensus signif'ied, hovrever, the agreement of the majo

rit y, rather thro1 of' all scholars, tald.ng the expression 

lIall scholarsn litera1ly. This is evident, f'or instance, 

f'rom the statement of' Shaybâni that: "This is the agreed 

practice wi th regard to '.'Ihich there îs no disagreement 

among f'u~â' except those ••• 1I~98 or: "This is the 

doctrine of' Ab"Û Han:Lf'ah and this is our doctrine and this 
. ,::., . 

is a doctrine regarding which there i8 consensus among 

fugahâ'. [As f'or the opposite doctrine] • • • we are not .' 

awa.re that a.nyone held that à.octrine .§3Ç.c~J?~ . .§!....%~~ loledinese, 

.Q..ne of whom i.s Hâlilc". 299 

The theo'retical Kufi8J.1. position seems to be that 

they regarded the doctrD1es regarding which aJ.l the scholars 

agreed as authoritative. The doctrines on which the pre-
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dominant majority of scholars agreed, the KUfians seemed 

to believe, were binding for the succGeding generations. 

The consensus of the scholars of aIl lands appeared to 

have been, (besides, of course, consensus ot aIl !':Iuslims 

on essentials and the consensus of the Companions) there

fore, part of what Shaybâni has termed as khabar lâzim.300 

The difference between the Kufian position on this point 

and that of Shâf'i' i was that in keeping '\'/i th his character

istically formal attitude, Shâfi'i insisted that consensus 

could only mean unanimity) that is, absolute agreement 

without the dissent of even one single person.30l More-

over, consensus to him seems to amount to deliberate ag

reement regarding a doctrine, rather than tacit approval. 

He denied that consensus of scholars could tru{e place on 

the plea that they \'lere never f'ound together, nor could 

common information (nacù al - C âmmah) be had about them. 302 

In practice, ho"Wever, reference to the consensus of 

the school was much more frequently resorted to by the 

Kufians than the above-mentioned categories of consensus!03 

It is not clear, hO\'iever, as to the extent to which con

sensus of one's school was considered authoritative. The 

11edinese, as l'le kno''', considered their . local consensus not 

only as an argUment 'which \\l'as valid for themsel ve s, but pre

sumably also binding upon others. 304 The Kufians, on the 

contrary, do not seem to consider their local consensus 



262 

sufficiently authoritative 8S to be religiously binding 

upon others. The reference to the consensus of the school 

without believing it to be "binding" is ·not a queer pheno- . 

menon and seems to be parallel to the standing practice 

of the ancient sc11.ools to refer to the doctrines of Suc

cessors or of· later jurists, notwi th standing their doct

rine that they ''lere not binding. 305 This conclusion of 

ours is also in keeping vii th the b:roaùer concept of con- ' 

sensus in the explicit theoretical fo~~ulation of the 

Kufians as distinct from the Medinese. 306 This is also 

established by the fact tha-:t throughout Tr. IX, i'Œu1V'. Sh. 

and Hujaj (i.e., those Kufian works wherein the sources 

of positive doctrines are mentioned more often and more 

explicitly), the consensus of the school l'las not been 

ad.duced as a decisive arglUllent. In general, the reference 

to the doctrine of "the . generality of our fugahâ'" in 

Hm'l. Sh., or similar expressions in Kharâj (passim) seem 

to be statements of fact, rather than decisive arguments 

in legal discussions. 307 Hence, reference to the consensus 

of the school is parallel to the reference to a ''leighty 

and reckonable evidence, though not necessarily binding.308 

Tr. r:v s11o\'ls the important position occupied by 

consensus in the ancient schools. As i'le have pointed 

earlier, i ts importance "las inversely related to that of 

formal traditions, especially isolated traditions. 309 
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This is illustrated by the tact that Shâfit~, as compared 

\'lith the ancient schools, assigns 'consensus a much less 

important role. 310 The tension betvleen traditions and 

consensus is also quite evident from Tr. IV, (pp. 254 ff.) 

wherein the representative of the ancient schools mentions 

consensus as the final argument in r;Ql matters. Of con

siderable significance, in this connection, is the role 

of consensus as a meruls of authenticating traditions,3ll 

as distinct from i ts being a sanc.tion behind the doctrines 

\'lhich \'lere nei.ther based on the Qur' Gn nor on the sunna'h. 

The importance of consensus in this particular context is 

evidenced, for instance, by Abft Y~su~ls admonition to 

f 0110\'1 only tho se traditions "lhich are, inter ..ê:li§, accepte d 

by the com~unity.312 This is implied in such statements 

as the' following of Shaybâni: "This is so on the strength 

of \'lhat has come dO\'ln from the Prophet regarding which 

there is no disagreemen~!3l3 or the statement of the 

representative of the ~cient schoo18 that he would accept 

only those traditions regarding the acceptance of which 

there \'las consensus. 314 

This use of consensus marks the Ku.fians off from 

Sh~f. t 0::c:. ~ ~. It is for this reason that unless a tradition 

\'las an unquestionably auth0ntic one (and i t '''as consensus, 

that is, i ts conunon acceptance, '''hich ensured that), they 

did not allow the Quranic' injv~lction to be interpreted 
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restrictively.315 However, since the Kufians had re
course to traditions more consistently than their contem
poraries (i.e., the l\!eo.inese and the Syrians), in practice 
the~r argued less fre'luently on grouncls of consensus than 
others and were a little closer to Shâfi'i than the other 
contemporary schools. 

Horeover, in the past consensus ",as largely an in-
formaI concept. It was and perhaps for this very 
reason -- also anonymous. As Islamic jurisprudence ad
vanced towards greater i'ormalisation, the concept of ·con
sensus too ''las bound to be formalised. It is owing to lack 
oi' formalisation (one aspect oi' which l'ras the anony.mi ty) 
of the concept in the earlier period that Shâi'i'i protests 
against the anonymous Hedinese cons~nsus: nI wish l knew 
who they are whose opinions constitute consensus, oi' whom 
one hears nothing and whom \'le do not know, AJ..lâh heip us! 
Allah has obliged no man to take his religio~from [private] 
persons whom he knows. Even if .PJ.lâb. had dane so, how 
would this justify taking one ' s religion from persons un
known" • 316 It was again perhaps owing to l:ack of formali
sation of the concept that the agreement of the majority 
''las considered e'luivalent to consensus )17 This lack of 
formalisation is .also evident i'rom the rather gratuitous 
claims of consensus of the Companions made by the ancient 
schools in support of their doctrines,3l8 and from their 
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. inability, when asked, to convincingly define the con

stitutive process of consensus. The following passages 

are significant: 

Shâfi' i: 'There ''''ere in Hedina some 30,000 
Companions, if not more. Yet you relate a given 
opinion of perhaps not as many .as six, or only 
from one or two or three or four, separatelyor· 
in union, while the great majority [of the Com
panions] held different views. '\A/here, then, is 
the consensus? Give an example of what you mean 
by majority'. Opponent: 'If, for· example, five 
Companions hold one opinion in common, and three 
hold a contrary o~~nion, the majority should be 
followed' • Sh~fi i: 'This happens only rarely,_ 
and if it does happen, are you justified in con
sidering it a consensus, seeing that they dis
agree?' Opponent: .' Yes, in the sense that the 
majorityagrees.' But he ·concedes that of the 
rest o~ the 30,000 Companions nothing is known. 
Shâfi'i: 'Do you think, then, that anyone can 
validly claim consensus on points of detail? 
And the same applies to the Successors and the 
generations follm'ling the Successors'.3l9 

On another occasion Shâfi'i asks his opponent 

(who had stated his doctrine that consensus was consti

tuted by the agreement of the majority, disregarding the 

minorities of scholars) to elaborate what he meant by 

the major~ty and (the negligible) minority. The opponent 

fails to define accurately regarding the majority the 

agreement of which amounts to consensus andmerely says 

that it signifies the greater number. Shâfi'!: 'Is ten 

more than nine?' Opponent: 'They are close to each 

other. 1 Shâfi c·1: ' Then, dei'ine what you want. '. ... Oppo

nent: 'I cannot define , •320 (i.e., the exact numerical 

proportion between the majority and the minority). 
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Contrary to this informaI anël. anonymous kind of 

consensus, Shâfi'1's own idea of the consensus of scholars, 

in keeping . wi th his formal outlook, was a highly fonnal 

one. In order that consensus could be validly claimed, 

not only \-las it essential that there should be absolute 

unanimi ty, . but also that the sèholars concerned shouJ..d 

have deliber~tely arrived at . an agreement regardingthe 

doctrines concerned~2l (instead of. considering lack of 

info;rmation abo1;tt the doctrines of a:ny but a fei'l persons , 
of a generation to be an evidence of their tacit approval). 

In actual practice the Kufians maintained the 

general features of the ancient concept of consensus, but 

they made severaJ.. advances. As Sch~cht has rightly pointed 

out they "developed i ts theor'lJ much farther, overcame 

theoretically at least its or~ginal provincialism, and 

i'lere the first to identify i t wi th the teaching of indi-

. vidual authori·ties ll • 322 These developments are part of 

the Kufian· formalisation of the legal theory. It ivill be 

noted that even though Shâfi'1's doctrine of consensus 

i'las in several respects different from the doctrine of 

the ancient schools insofar as he rejected the consensus 

of scholars, and recognized the consensus of all Muslims 

alone as authorita~ive, considerable ground had already 

been prepared for this doctrine by the Kufians. Notwith

standing the radicial difference between the concepts of 
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consensus in Shâfi'i 'ruld the Kufians, the latter cont

ributed to the development of that concept by adopting, 

in general, a . sl:eptics.l attitude tO"rards anonymous prac

tice-consensus, by focussing their attention on formaI 

traditions as the main source for deriving legal doct

rllles, by overcoming the provincialism of the concept of 

consensus, and by taldng the first steps to\'Tards identi

tying consensus '\'lith a definable group of persons. Even 

thoue~ ~Shâfi'i's doctrine of, and attitude towards, con

sensus constituted a major brea.1c with the past, it '\-las 

not altogether divorced from the doctrines and attitudes 

0+ the Ku~ians.323 
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CHÂPTER V 

INFERENCE, ELABORATION .AND SYSTEM.AœISAœION 

In addition ta the question as ta whatar~ the 

constituents of khabar lâzim and in what manner are they 

inte·r-relate.d, there was the question as to ho\'1 appro

priate positive doctrines could be derived fro~or formu

lated in the absence of, kJ~bar lâzim. !I!his naturaJ.ly led 

to the consideration of the question es to what extent 

human reason could be legitimately used in dealing with 

legal problems,a question "lhich leo. to the formuJ.ation 

of .different strands of opinion. l Again, if the use of 

human reaso~ was permissible, the question was Whether 

there "las any particuJ.ar method or not Which had to be 

followed in applying human reason to legal matters, and 

the extent to which i t could be used .• 

l 

From its ear11est period, ra'y' has been used ~ 

Islamic law: not as an aJ. ternative ta khabar lâzim, but 

as .the means whereby "the legal import of the latter was 

determined and whereby doctrines Were formulated in its 

absence. 2 It seems naturel that the earlier use of ra'y 

should have· been less inhibited by methodologicaJ. discipl.in~ 

than its use in later times. This greater freedom in .the 

268 
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use of ra' y seems to have been becaùse of the relatively 

fluid state 01 legal doctrines and the relative lack of 

formalisme This ''las also because of the fact that as 

time passed, the results of human reasoning became sanc

tified,oWing to the development of a traditional outlook, 

so that the doctrines of the predecessorswere available 

to the later generations, a considerable part of Which 

they considered to be binding, and the rest to be worthy 

of serious respect, even -if not binding. More ove r, as it 

appears fro~ the statement of Awzâ'î, the use of ra'y was 

common to aIl jurists, and was not confined to any parti-

. cular place or personality.; The only difference between 

the Iraqians and others regarding the relationship between 

ra'y and traditional sources was, at best, not in the 

nature of either/or, but of more or less. 

This relatively free use of human. reason in legal 

matters has left clear traces in the doctrines of the 

... 

various centres of Islamic jurisprudence of the second 

century, m., Kufa, Medina and Syria. 4 Not o:nJ..y wa·s ra'y 

frequently used in legal matters, but its use was not res~ 

tricted to what later became 1 almost exclusively, its stand

ard form m., giyâs. It ,\o,ras only gradually that i t has 

moved, in the "Tordsot Sch~cht, "towards an increasingly 

strict discipline until Shâfi'1, consistently ~d as a 

matter bf principle, rejected all individuel arbitrariness 
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and insisted on strict systematic thought.tt5 This devel

opment took place only after the Iegal methodology had 

been more or Iess definitively elaborated, after giyâs 

had been given a rigid mould, . af·ter the ways of inter

preting the authoritative texts had been categorically 

fixed and the compendia of authoritative traditions. had 

come into being. It wasthese developments which grad

ually narrowed do'vn the scope of r~'y and paved the way 

for the rigidly systematic position of Shâfi'1. 

Ra' y played an important part in interpreting and 

work~ng out the legal implications ofauthoritative texts,6 

as weIl as arriving atpositive doctrines when no relevant 

texts were available. Ra' y was syll0nymous wi th considered 

opinion which was based on common sense and considerations 

of common good, of the broad interest of religion, of 

equity, etc. It was oruy when aiyâs had been generally 

ackno''lledged as the only reliable i'orm oi' applying human 

reason to law that anything which did not coni'orm to giyâs 

began to be designated as ra'y in an opprobrious sense.7 

During the period under our study the second century 

of the hijrah -- not only was ra'y used side by side with 

giyâs, but giyâs was quite frequently superseded when it 

was seen to lead to inconvenience and ini quit Y , or l'laS 

likely to harm the interests of the Huslims, or was even 

opposed to well-established customs and usages. 8 
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One manifestation of ra'y was the introduction of 

some of the considerations stated ~bove in interpreting 

authoritative texte: that 1s, the tendency to interpret 

authoritativeinjunctions not merely with ·reference to 

their outward meaning, but in terms of the objectives 

which they seemed to be designed to serve. This justi

fied not only the use o~ common sense, but also practical 

convenience and administrative considerations in the 

actual application of legal doctrines. 

The ~rophet had permitted women to go out and. 

pray congregationally~ Later thia permission 

l'las con:?idered likely to be misused. 9 Abil 1}a.n1fah 

~avoured this vie"\'r, and using his juristic dis

cretion, expressed the opinion that even though 

i t had l:,een permi tted in the past, "women shouJ.d 
-

not go out [for cOllgragational prayers] in the 

present time except old "\-'lomen wi th regard to 

whose going out there is no objectionu •10 

In the time of the ~rophet, according to 

Abû Yûsuf, one-fifth of the booty was divided 

into five portions, corresponding to the five 

items for the expenditure of the booty laid 

down in the. Qur' ân.l1 Abû Bakr, 'Umar and 

'Uthmân restricted its division -to three items 

instead of fiv~, thereby omitting two ~., of 



the Prophet, and of his relatives. 'Ali also 

1"oJ.J.owed the practice of his predeceseors. 

According to another tradition on the same 

questionmentioned by Abû Yûsuf, 'Abd AlJ.âh b. 

'Abbâs reJ.ates that 'Umar offe~ed the members 

ot the Prophet t s famiJ.y their share provided 

they undertook that i t "TouJ.d be , used soJ.eJ.y for 

the purpo se of marrying the '\'1idows or paying 

ott the debts [Of the members of the Prophet's 

famiJ.y]. Ibn 'Abbâs reJ.ates that the members 

ot the Prophet'e family did not accept ~he 

stipuJ.ation and 'Umar did not agree to hand 

over their share ' to them unreservedJ.y.J.2 In 

the same way, one of the [eight] items of 

sadagât laid down by the Qur' ân m., & . 
mu'alJ.afat gulubhtun was considered obsoJ.ete.J.3 
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!Che Prophet granted a fief to BiJ.âJ.. During 

his caliphate 'Umar allowed him to keep the fief 

but made an ex~eption wi th regard to mines .14 

!Che authoritative doctrine regarding uncul

tivabJ.e J.and was that whosoever cultivated it, 

became its owner. !Chis doctrine \roTas supported . 

by traditions. Abû Hanifah considered that if . 
this rule were , to be applied unreservedJ.y, it 

would lead to inconvenience' and mutuaJ. confJ.ict. 
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Hence, he bound i ts application "li th the per

mission of the ruler, i.e., the land made culti

vable wouJ.d belong to the person who cultivated 

it only if he had done so with the permission 

of the ruler.15 

The Kufians considered every contract of sale 

wherein the object sold was not in the posses-

sion of the seller to be irregular. Abû Hanifab., 
• 

however, made all exception in favour of immov- · 

able property.16 

~e Medinese held sale of fruits before they 

were ripe to be prohibited, and based their 

doctrine on severai traditions from the Prophet 

to the effect that fruits might not be sold till 

they \'1ere ripe .17 The Kufians interpreted the 

traditions concerned to signify ~ot a prohibi

ti,on of all kinds of sale of fruits until they 

were ripe, but of the sale of unripe fruits 

with the stipulation that they wotùd be left 

on the trees till they became ripe. They 

argued that i t vias this stipuJ.ation which 

introduced an element of gharar (risk, uncer

tainty) in .the transaction. If this stipulation 

was not made a part of the contract of sale, 

the sale of unripe fruits was akin to the saJ..e 



of qa~~l which might be sold unripe for the 

consumption of cattle. As for leavine frui ta 

on the trees till they becameripe, that too 

\-las objectionable only if i t \'las made a part 

of the sale of contract. After the transaction 

hadbeen concluded, hO'V/ever, the buyer might 

leave them on the trees to become ripe provided 

the seller agreed. In that event, however, if 

any damage was done to the fruits owing to acts 

of God, the loss would be entirely that of the 

buyer.18 

Awzâ ci ci te s a If Sumla.h from the Prophet Il to 

the effect that the spoils o:f the enemy soldier 

belonged to the !lluslim soldier who had killed 

mm. Abû Yûsui' cites the doctrine of Ibrâh1Jn 

which is also the accepted doctrine of the 

Ku..fian school. This shows the tendency of 

restricting the interpretaii~n or application 

of authoritative injunctions because of adm

inistrative or other considerations. The 

doctrine was that individual sol di ers might 

he granted the spoils of the enemy soldiers 

whom they had killed provided the commander 

had made the announcement: "'VJhosoever kiJ.ls 

a person to him belong the s~oilsu .19 
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Abû Yûsuf c~tes a tradit~on from the Prophet 

according to which the Prophet had prohib~ted 

the sale of water. Abû Yûsu:f' adds: nThe mean

ing (tafsi:r-) of this wi th us - and .AJ.lâb. knows 

best - is that he [i.e., the Prophet] prohibited 

itssale before its having been stored, and this 

storage could only be in containers and vessels, 

but not in wells and cisterns n•20 

If a non-Muslim enters Islamic territory with 

amân and commits crimes such as adultery, the ft , 

t A, ~,~ ~ ~h th t th e c., Awza ~ was o~ ~ e opinion a e person 

concerned was l~able to ~ punishments. Ibn . 
A 

Abi Laylé,t s vie\"', at least in respect of theft, 

was the same. Abû Han:tfah and AbÜ Yûsuf were 
• 

opposed to this, and based their view on the 

matter by referring to the question of compet

ence of jurisd~ction in respect of such persons.2l 

Another manifestation of ra'y was the Gxplicitly

enunciated principle that the interests of Islâm and 

Muslims should serve as an important consideration in 

judging the appropriatGness of positive doctrines: 

Regarding the enforcement of ~add punishments 

in enemy territory A"./zâ':t \<las of the view that 

all of them except the hadd of the amputation -.-
of hand might be applied. Abû Yûsuf' points out 



Awzâ'i's .arbitrariness in making a distinction 
between one ~ and the rest. He supports . 
Abû Hân1fâh's doctrine that no kUdûd may be . . 
enforced by the commander of the troops ~ 
the enemy territory. One of the arguments 
adduced by Abû Yûsuf' in favour of the doctrine 
is a tradition regarding the doctrine of Zayd 
b. Thâbit. The tradition states that hudûd 
might not be enf'orced in the enemy territory 
and the reason assigned for this is the ~ear 

that people might cross over to the enemy's 
side. 22 
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Ra'y also qualified the application of traditions, 
including those f"rom the Prophet by introducing the ele
ment of precaution. 

With regard to the legal implications of" 
ridâ'âh (e.g., '\'lith regard to marriage, etc.), • 
the doctrine of Ibn 'Abbâs, of Sa'1d b. al

Musayyib and of 'Ur\'lah b. aJ.-Zubayr \'las that 
only that breast-feeding had legal implications 
which had taken place uptil the age of" t1'110 

years, a doctrine which \'las inf"erentiaJ..ly 
based on the Quranic verse II. 233. Abû 

Han1fâh, according to Shaybâni, increased this • 
term by s~ months out of" precaution. 23 

,/ 
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Another manif"estation of ra' y ''las the considera

tion sho\~ by the Kufians to 'practice', even as the 
Syrians and the Medinese did, though it seemed to occupy 
a ·lo\'1er ranlt in the Kuf"ian legaJ. hiel"archy as compared 
wi th the Syrians and the 1\1edinese. 24 One aspect of this 
consideration for 'practice' .consisted of the deference 
sho\'f.rl. to linguistic usages in fixing .the legal implica
tions of statements, such as acknoWledgments, public 
declarations, statements regarding marriage~ divorce, 
manumission, etc. 25 Another aspect of it was the def"
erence shown to actual usages which had been operative 
in the Muslim. society and had generally enjoyed its 
approvaJ.. The importance of this last can be gauged 
f"rom the doctrine of Abû Yûsv1 that if there existed in 
some country a non-J~ab custom (sunnah) which had neither 
been nullified nor modif"ied by Islâ.ml' the ruler was not 
entitled to alter it, even though s~me people might have 
grievances against that custom and might consider it to 
be har.m:ful. 26- 27 

Side by side with the numerous evidences which 
show continued recourse to ra'y throughout the second 
century, there are also unmistakable evidences of" the 
tendency to restrict its scope. This is evident trom 
the numerous departures of .A.bû Yûsuf and Shaybân.Î from 
the doctrines of their predecessors because of their 
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tendency to ap~ly the outvlard meaning of the au:thori ta

tive traditions and their gro\'ling tendency of not sub

jecting them to restrictive interpretation. 28 110reover, 

even though the ancient schools had not substantiaJ.ly 

given up the use of ra'y, they '''ere moving towards reck

oning, from a theoretical point of view, oruy a specifie 

form of ra' y m. giyâs, to be the valid form of i ts 

use. 29 In our vie,,,, as on other questions relating to 

legaJ. the ory, the formalistic view which later came to 

prevail in classical Islamic jurisprudence O'\'les itself 

very considerably to the polemics between the ancient 

schools. In these polemics each of the schools accused 

the other of using ra'y arbitrarily, that is, in a manner 

which either involved going against athar and sunnâh, or 

against giyâs. Even before Shâfi ci i t ,,,as connnon for the 

Kufians to accuse the I>Iedinese for notbasing their doct-
. 

rines on SIDL~ah or athar,30 or for ~ot usinggiyâs where 

it should have been used,31 or for making arbitrary judg

ments in legaJ. matters. 32 A careful scrutiny of the de

nunciation of ra'y by the ancient schools in general and 

by the Ku.f'ians in particular, makes it clear thatra'y 

was not considered to be objectionable as such, but oruy 

arbitrary ra'y as opposed to systematic reasoning or to 

athar and sunnah or ijmâ c
• 33 These polemics :forced aIl 

the schools to justi:fy their doctrines by reference to 

./ 
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objective standards, that is, by adducing those tradi

tional or systematic arguments which could be vindicated 

on objective grounds, and to abandon those doctrines 

which could not be justi~ied in that manner. This trend 

~ound ~ts c~ination in Shâfi'~ who condemned the use 

o~ ra'y as such, and made the term synonymous with arbit

rary opinion.3~ It ''las O'Vling to this :tact that ra'y~ 

which had been considered opprobrious only '<l'hen it 'VIas 

opposed to authoritative texts or systematic reasoning, 

gradually acquired an opprobrious connotation as such. 

It was also because o~ this that gradually the expression 

ahl al-Ra'y became an expression of derogation, and thanks 

to polemics, the KUfians Were nick-named abl Bl_Ra'y35 

even though the use o:t ra'v ''las a no less recognized 

practice o~ the Medinese and the Syrians than. i t \-laS o~ 

the Ku.fians. 36 The dif~erence bet\'leen them lay perhaps 

in the ~act that ra' y was used in Kufa more o~ten than 

it was elsewhere, and that it continued to be used under 

the name o~ isti~sân even a~ter the concept o:t giyâs had 

been ~or.malised.37 

It seems that as early as the ~irst hal~ o~ the 

second century, the Kufians were hard pressed to de~end 

their position on that question which seems to be the 

reason ~or their investing isti~sân, a term which origin

ally signi~ied a jurist's approval·or pre~erence o~ a 
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doctrine ~ a non-technical sense, with a technical con

notation. 38 

II 

As compared with ra'y, giyâs39 was generally con

sidered to be an authoritative means of arriving at legal 

doctrines on matters which had not been directly covered 

in the authoritative sources. In such cases, according 

to the principle of giyâs, the accepted rule with regard 

to a parallel case was extended to the case concerned. 

Qiyâs was already in vogue =!-n the first century.40 

Its use was on the increase as new problems cropped up 

for which no categorical rules were' found in the authori

tative sources. The ancient schools ''''ere generaJ.ly agreed 

about the legitimacy of this method and considered it to 

be I1the established [source of] knoWledge irlhich krl.owledge

able people agree is right u•4l In fact the reason that 

was adduced in vindication of the general trust ~ the 

doctrines of the Succe ssors 'VIas the assumption that they 

would have derived them through giyâs. 42 This was despite 

the fact that giyâs involved the use of fallible human 

r~ason and that its resUlts were, therefore, liable to 

error.43 This ·is the reason why its use was considered 

improper if any relevant athar was available. It is for 

this reason that giyâs was opposed to athar44 or to 
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khabar lâzim,45 which ''lere considered to supersede qiyâs. 46 . 

In ~act the Kufian position was that even a tradition 

~rom Companions, letalone from the Prophet, was more 

authori tative than qiy~s. 47 In the same way, the Ku.f'ians 

allowed isti~sân to supersede giyâs. 48 

The use o~ giyâs was camman ta the ancient schoals,49 

even as the use o~ ra'y was common ta them all. 50 There 

seems to have been the impression that the Kufians used 

it more ~requently than athers, somewhat parâllel to the 

impression regarding their use of ra'v. shâfi'~, for 

instance, calls them to be ahl al_Qiyâs,5l and 'his opinion 

that giyâs is a i'ulldamentâl: princip1e of their 1egal 

theory is evident ~rom his remark that the Iraqians did 

not allow anyone to diverge ~rom giyâs. 52 Ishâq b. Râb,wayh's 
• 

attack on the Kufians has been quoted by Ibn Qutaybah in 

a manner \'lhich imp1ies the fundamenta1 importance of giyâs 

in the RUfian attitude to lega1 matters. 53 

The ear1y giyâs of Ku..fa, as Schacht has shown, 

evidences Il crude and primitive reasonillg ll • 54 Even though 

giyâs was used during the tirst century, it was app1ied 

generâlly ~or the purpose of extending the authoritative 

rules to e1ementary prob1ems. As more and more 1egâl 

questions '!,'lere brought Ul'lde:r- discussion, the use o~ ana

logy became more and more frequent and acquired refinement. 

Ibn .Ab~ Layl~ (d • 148), who ''las a j udge and there-
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fore, exhibited Some of the characteristic attitudes of 

the early gâ~is,55 despite his having largely assimilated 

the doctrines of the fuaahâ' proper. "'e find several 

instances of the use of giyâs in him, some of which are 

the folloWing: 

A person hands over cloth to another person 

and asks him to sell it; or grants him a piece 

of land in order to constx~ct a building on it 

and. let it out on rent, and stipulates that the 

profi t would be shared on a haJ..f and haJ..f basis. 

Ibn Abi Laylâ held both these transactions to 

be permissible owing to the paraJ..lel between 

them and the contracts of muzâr t ah and mu t âmaJ.a.h 

with regard to land and palm-dat~s [W'hich \'lere 

held by him to be permissible].56 

A person purchases &k article With option 

for the seller for a certain period of time, 

and takes possession of it. Thereafter the 

article perishes during the term of option. 

Ibn Abi Laylâ di~ not consider the buyer to 

be liable for the loss since his position in 

the case concerned is analogous to that of a 

trustee [who .is not held liable for 10ss].57 

A polytheist thayyibah commits illegitimate 

sexuaJ.. intercourse. Ibn Abi Laylâ' s doctrine 



,.,as that she was liable to ~ punishment • . 
He deduced this doctrine analogically from 

the report that the Frophet had imposed ~ 
• 

punishment on the Jews, both male and female. 58 

The established doctrine regarding zakâh 

on dînârs and dirhams '\las that':\jhe minimum 

on which zakâh "las payable was 20 mithqâl of 

gold and 200 dirhams. If a person has had 

10 mithqâl of gold and 100 dirhams for one 

year, Abû :E}a.ntlah 1 s doctrine \;l'as that the 

two shouJ.d be added up, (which Dlakes the 

amount faJ.l wi thin the taxable minimum) and 

thus he should pay zaJ.câb.. On the contrary, 

Ibn Abi Layl~ thought that neither of these 

was liable to zakâh unless each one of them 

amounted to the minimum. laid down for zakâb., 

and that the "t\-le should not be added up. He 

derived this by analogicaJ. reasoning based on 

the case of a person ".,ho had 30 goats, 20 cows, 

and 4 camels. None of these comes Within the 

taxable minimum theugh if they were added up, 

the entire stock \"loula. be liable to zakâh. 

Now, since .the established rule in respect of 

the latter case ,"as net te add them up, they 
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may net be added up in the former case as well. 59 



If a person makes hibah (donation) during 

his sickness, and the donor dies before the 

donee has taken possession of the donation i 

will that donation ce vaJ.id? Ibn Abt Layla 

held this to be valid and fixed the maximum 

donation which is legally valid at one third 

of .the donor's property. This doctr~e was 

derived presumably by consideri~g the case to 

beanalogous to that o~ legacy.60 
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As compared with Ibn Abi Laylâ, the examples of 
.", 

giyâs in Abû I}anifah are much more numerous, ''1hich is 

partly because of the tact that We have access to a much 

greater number of doctrines held by Abû HanÎfah than of . 
Ibn Abi Layll! and that his doctr~es are quite often men

tioned along with the arguments adduced by him in support 

of those doctrines. More significant, however, is the 

fact that Abû ~anÎfahrs use of giyâs represents a more 

advanced stage than the aiyâs of Ibn Abt LayIâ. In part, 

this ' .... as because of the predominantly theoretical orienta

tion of Abû Hanifah t s Iegal thought. Being a speculative • 
juris~ Abû ~anifah attached much Iess value to materiaJ. 

and ethicaJ. considerations than attached to them by Ibn 

Abi LayII!, Awzâ'i and other contemporaries •. Apart from 

these caus$there was also the concern for methodological 

appropriateness and systematic consistency. 
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The folloWing are a few examples of the use of 

, giyâs by AbÜ l!anifab.: 

If a Nuslim Wornan, who has come from dâ.r 81-:-J:;arb 

is pregnant, she may not marry till the delivery 

of the child. Abû l!a:nifah arrived a.t this doctrine 

by considering this case 'to be analogous to that 

of the female captives of 'vlar, the authori tative 

ru1e wi th regard to 'Vlhom was embodied in the 

follo\'1ing saying of the l?rophet: uThere may be no 

sexual intercourse with the pregnant [captives] 

till they have given birth".61 

AbÜ ~anifab. considers it makrah to sell captives 

of w~ to the enemies, for they would be a source 

of strength for the latter. .Abll Yûsuf argues on 

behaJ.f of Abû 1]anifa.b., and the main reason, which 

he seems to have talcen over from Abû lJanifab., is 

to considerthis case analogous to that of the 

saJ.e of arms, horses, c~mels, etc., to the enemies, 

which is not permi t"ced. 62 

In regard to the question whether the property 

of the orphan 'VIas liable to zakâh,Ab'O. IJanifab. was 

of the view that it was note This doctrine was 

supported by an analogical deduction from the 

established TUle that ritual prayer, even as other 

re~igious duties, was not incumbent on the orphan. 65 



A man who is killed leaves behil+d him t'wo 

sons \'lho are his only "Ta.l~s, one of whom is 

major, and the other is minor, and there is 

no heir besides them. '''i th regard to gisâs, . . 
Abû l!a'l1i:rah was of the view that the maj or 

may pro duce evidence in Which event the judg

ment of gis~s '\'J'ould be ma.de in his favour and 

the . judgment in the case \'Ias not required to 

be deferred till the minor walî · , attained 

majority. Ibn Ab1 Laylâ considers the position 

of the minor wali to be anaJ.ogus to that of the 

lI absent" (gh~~ ib) [plaintiff] and the accused 

may not be executed ·till the absent [plaintiff] 

has arrived. 64 Abû Hantlah, hO'l:lever, did not 
• 

286 

' accept this anaJ.ogy and argued: IJThe absent is 

not similar to the minor for the '''a11 takes gis~s --- .. 
on behalf of the minor, but not on behaJ.f of the 

~bsent major, except by "rakâlah (procuration). Il 

(Ibn Abi Laylé! accepted 'tITakâlah in cases of 

murder "li th deliberate intent and made judgment 

in favour of gisâs while Abû Han1fah' s doctrine . . . 
was opposed to this).65 

Abû Yûsuf's legal doctrines pre-suppose quite a 

highly developed tradition of the use of giy~s,which was 

not in-any significant way different , in orientation trom 
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that o:f his master, AbÜ I-]anifah, excep·!; AbÜ y-asui' 1 s 

relatively greater concera for practical and adminis

trative considerations, presumabl~ owing to his being 

a judge. 

On , the question '1IThether kharâj should be 

imposed on the 'ushr1 land Which had been 

purchased by a dhimm1, or double the amount 

of 'ushr~ 'Ab'Û. Hanifah ""as in favour of the -- . 
:former view. AbÜ y-asuf, disagreeing with his 

master, made an analogical deduction from an 

established principle ' .... ith regard to taxation 

on merchandise, viz., that the dhimmis should 

pay double the amount paid by, the Huslim.s. 

He concluded,. therefore, in favour oi' imposing 

double the, .amount , of '~on dhimm1s instead 

oi' kharâj. 66 

A person :trom dâr al-harb concludes mar.riage' 

with i'ive Women in one marriage contract. Sub

sequently, he and his \'lives embrace Isl§m and 

migrate to dâr al-IsIâm. AbÜ Hanifah was oi' the 

view that he should be separated i'rom aIl oi' them. 

Ab"Û. Yûsuf' supports this doctrine by analogical 

reasoning. ,Apart from rej ecting A\'TZâ' i t S tradi-

tion i'rom the Prophet as being shâdhdh, Abû Yûsuf 

, argued that the Qur' â:n hald only marriage 'V'lith 



i'our Women ,to be permissible. IIAnything'above 

that is prohibited by God in His Book. So, the 

i'ii'th \vii'e, and marri age .... ,i th one 1 s mother, or 

with one's sister are all alike in that respect, 

, and prohibi ted., Simil~ly, were a I;arbi to marry 

a mother and her daughter, will you allow him to 

remain in wedlock 'V'ith the two? Or if he married 

two sisters in one contract, will you l~ave the two 

in wedlock, even though he has had consummation oi' 

marriage with the mother and her daughter, or with 

the two sisters? T"'.a.e seme is the case with regard 

to marri age ''lith five "'omen in·'one contract".67 

The question oi' the remUneration oi' the rulers 

i'rom public treasury was settled by analogy "'i th 

the right oi' the \'laJ.i of' the orphan in the latter' s 

property as léLid. do'lIIl. ,in the Quranic verse 'IV. 6.68' 

Abll l}:anti'ah and Ibn Abi Laylâ consi'dered pearls 

and ambergris "/hich were obtained .from the sea as 

not liable to tax, for they were the seme as (121 

manzilah) fish. '\'Ii th regard tO waJ.nut, almond, etc., 

provided they are i'ound on tree-tops, in mountains or 

deserts or in caves, the established rule 'V'as that 

no kharâj or 'ushr might be imposed on them i'or the y 

were the seme as (bi manzilah) i'ru~ ts in mountains 

and Valleys' [Which were tax-f'ree]. 69 



'Ali is reported to have been o~ the opinion 

that bu:r~aJ.oes ' and camels of Bukht (i.e. :Bact-

ri ana) are simila.r, to camels and cows, and in 
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thie respeèt the nature of the inter-relationShip 

between bu:rfaloes and cows, etc., is the same as 

between macaz (a species of goats) and sheep, both 

, of Wh~ch come under the category of ~.70 

The doctrine on rakâz and ~ is based on a ' 

tradition from the Prophet. It is, however, illust~ 

rated by pointing out that they were paraJ.lel to 

gha.n1mah '(booty-), so that the same rules Which 

are applied in respect of the latter also apply 

in respect of the former.7l 

AbÜ YÜsuf points out that the rulewith regard 

to the treatment of the non-Arab non-Muslims 

Should be the same as the rule applied with regard 

to the ah1 al-Ki tâb of Arabia.72 " 

The question ofmuzâracah and musâgâhwas 

decided on the basis of traditions. They Were 

reinforced, however, by an anaJ.ogical argument 

pointing out the parallel between muzâra' ah and 

musâgah on the one hand, and mudârabah on the -. 
other.73 

A man reclaims a piece of land in an island 

~rom inundation and brings i t under cul tivation. 



Ab~ Y~suf oonsidered this case ,to be analogous 

to ' that of ar~ mawât, and hence decidedthat it 

belonged" to him.74 
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In ad4,i tion to a consistent use o:t giyâs, 'ShaybânÎ 

, also explici tJ.;;y lays down rulea wi th regard to the 

occasions and the matmer in which ~âs may appropriately" 

be used. According to Shaybani, giyâs may be used onJ.y 

in the absence of directly relevant provisions in the 

authoritative sources (~.75 In f?ct, he considers 

giyâs to be irrelevant even if there is a tradition from 

sorne Companion on the question concerned.76 Thus, giyâs 

ma~ be resorted to oIlly when thereis no authoritative 

rule which is directly relevant to the question concerned 

in the Qur'ân,or in traditions :trom the Prophet and his 

o omp anions , or in consensus.77 As to what is the proper 

method of giyâs, the answer is evident from Shaybâni's 

re:terence to the alleged instructions of 'Umar with 

regard to questions 'V/hich are not mentioned in the Qur' an 
and the sunnah, ~, to look up to paraJ.lel cases (.§l.:: 

ashbâb. wa aJ.-nazâ'ir) and to make giyds [literally, to / . , 

measure] accordingly.78 Shaybâni definesthis method 

more precisely and elaborately 'V/hen he says: uRega.:rding 

Whichever matter no athar has come do\'m, one should resort 

to analogy from a similar question regarding which there 
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is some athar. ,~79 In i'act Shaybâni gives the impression 

that ii' there does exist an analogical case, one must 

resort to analogical deduction. This is well illustrated 

by the argument he develops on the question oi' the sale 

of articles which are not in the possession oi' the seller 

at the time oi' sale. The Kufian doctrine, Which was also , 

i'ollowed by Shaybâni, was that such a saJ.e was invaJ.id. 

The Medinese doctrine agreed with that oi' the Ku.fians 

insoi'aras i'oodstuffs were concerned, and was embodied in 

a tradition from the Prophet. The Medinese were not pre

pared to extend the application of this rule to any other 

article. ' As against this doctrine ShaybânÎ 'argued that: 

"People are ob1iged to resort to giyâs in questions regard

oing which there is no ethar on the basis of the questions 

on which there is an ather. ,,80 

The fol1oWing examples will il1ustrate the use of 

giyâs by Shaybâni: 

The Ku.fian doctrine \'las that blood-money 

(diyah) if it was paid in dl.nârs, ''las 1000 

dinârs; if paid in dirhams was 10,000 dirhams. . 

The Medinese disagreed with the Kufians with 

regard to the latter7 and considered the blood

money paid in dirhams to be 12,000 dirhams. 

Both the parties cited traditions from 'Umar 

in favour of their respective doctrines. 

/ 



Shaybâni reinforces the IWfian position by 

means of giyâs. His argument is as 1"ollo\'/s: 

Each 01" the two partie s has re~ated tradi

tions from 'Umar and l will see ~flhich of the wo 

traditions is c10ser to the doctrines of the 

Muslims in matters other than the present one: 

that one . is correct. All Huslims are agreed 

without any dissenting voice -.that is, al1 the 

Hijazis and Iraqians - that there is no sadagah • 
on less than 20 dinârs of gold, and on less than 
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200 dirhams of sil ver. From this Shaybâni de duce s · 

that one dinar is to be reckoned as equaJ. to 10, . 

rather than twe~ve dirh~ns. He urges that the 

basis o1"reckoning app~ied in the case of zakâh 

should also be applied in the case 01" blood-money, 

and cites a tradition from 'Alt and Ibn Mas'~d that 

the hand 01" a thief might not be cut for theft 1"or 

any amount less than 10 dirhams or one d:fnâr, which 

implies the above-mentioned rate 01" exchange.8l 

I1" a person purchases a slave who has some 

property, to whom does that property belong: 

to the slave or t6 the buyer 01" the slave? 

The question Was considered to be analogous 

to .that 01" buying palm-trees which have well-

1"ormed dates on them. In the same \'iay as the 



dates would belong to the vendor unless the 

buyer expressly stipulates other\'iise (a doct

rine based on a tradition from the Prophet),82 

so with the property of the slave.S3 

Ifsomeone cannot perform ramy al-j imâr . 

because of sickness or childhood, and has 

someone else perform it on his behalf, he 

need not perform that ritual himself even if 

the . causes of his incapacity are gone. The 

doctrine was supported by claiming it to be 

analogous to the following two questions: 

(a) A person performs prayer With tayammum 

owing to non-availabili ty of water. If water 

becomes available after he has performed his 

prayer (even though the time of the prayer 

was not over), he need not make ablution and 

repeat the prayer. 

(b) Ânother parallel is the case of the man 

who cannot pray in the standing position oWing 

to sickness. A little later and before the 

expiry of the time of that prayer, his strength 

is restored. He need not repeat the prayer in 

the standing position.S4 

. If a person donates aIl his property to 

charitable PurPoses despite the admonition of 
. . 
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the Prophet. not to donate more tha:..'1 'a third o:f 

his property, will this dec'ision be vaJ.id? The 

Kufian doctrine was that it was valid, even 

though the course adopted by the person con

cerned was not be a laudable one. The doctrine 

''las justi:fied by pointing out the parallei bet

Ween this ·case and that of zihâr and tal~g, both 
. . . , 

o:f which are morally disapproved, and yet become 

legally e:ffective if pronounced.85 

The question ''las "'hether the cOllsumption of 

vinegaI', which was manufactured by adding salt, 

etc., to wine is religiously permitted. The 

Medinese doctrine was that both its consumption 

and sale were prohibited. Shaybâni supported 

the Kufian doctrine, ~., that both its con

sumption and sale were permissible on the 

ground of giyâs. Shaybâni pointed out the 

parallel bet,..,een this case and that o:f the 

dead body of the animal, 1,vhich is "forbidden 

by God." But the sldn of the dead animal be-

came permissible after having been tanned, and 

so did the wine which had been ch?nged into 

Vinegar. 86 

If a man starts his prayer vii th tayammum 

and learns during the prayer that water is 
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available, he should break up the prayer and 

perform ablution. The basis of this ·doctrine 

is that. tayyammum becomes void in the event 

of the availability of water. This doctrine 

.\'1as justified by an anal ogy : liDo you think 

that a person who is obliged to make expiation 

(kaffârah) o''1ing to [breach of] oath and does 

not have the means to m8ke kai'fn.rah by manu

mitting a slave, or feeding and clothing people, 

does three days of fasting not absolve him?" 

The Medinese. replied: "Yes". Sllaybân:t: tllf 

he fasted for two days and part of the third 

day whenhe became rich and thus acquired the 

means to make kaffârah, will he be absolved 

of making kai'fârah by means of manumission or 

providing food and clothing, by completing the 

three-day term of fast?" This systematic 

argument is follo''led by the citation of two 

other examples. A person who does not have 
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the means of making sacrifice in connection 

With tamattu' is required to fast for a certain 

number of days. In case he acquires the means 

whereby he could make the prescribed sacrifice 

before he has completed the full term of fast

ing, he will be required to make expiation by 

/ 



offering.that sacrifice instead. Likewise, 

a pers on who commits ~ihârand does not posaese 

the means to manumit a slave, he may expiate 

by fasting two months consecutive1y. Now, 

even if there is on1y one day 1eft for the 

required term of fasting to be over when he 

acquires the resource whereby he can manumit 

a sl.ave, the only proper thing for him to. do 

is to expiate by manum1t-ting a sl.ave. In the 

same manner, if water is available before the 

prayer has ended, he should wi thdraw himself 

from the prayer, make abl.ution and then comp

lete the prayer.87 

The minimum of travelling required for the 

application of the rule of gasr in ritual . 
prayers for travellers was fued analogicaJ.ly 

from the rule (embodied in a tradition from 
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the Prophet) that a \'loman may not travel with

out a:trs' maJ..e companion, \'1ho is wi thin prohibi ted 

degree of kinship, for more than tbree days 

and three nights.88 

A man dies without having paidhis due of 

zaJcâh and makes a \'1111 that it should be paid 

from his inheri tance. The I·Iedinese considered 

this to be wa~1:yah and the zakâh due against 

/ 



offering.that sacrifice instead. Likewisa, 

a person who commits ~ihârand does not possess 

the means to manumit a slave, he may expiata 

by fasting two menths consecutively. New, 

aven if there is only one day left for the 

required term of fasting to be over when he 

acquires the resource whereby he can manumit 

a slave, the oruy proper thing for him to do 

is to axpiate by man:umit-ting a slave. In the 

seme manner, if water is available before the 

prayer has e:p.ded, he should withdraw himself 

from the prayer, make ablution and then comp

lete the prayer.87 

The min~um of travelling required for the 

application of the TUle of gasr in ritual . 
prayers for travellers was fixed analegically 

from the rUle (embodied ~ a tradition from 
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the Prophet) that a '\'1oman may not travel with

out any male companion, '<lho is Wi thin prohibi ted 

degree of kinship, for more than three days 

and three nights.88 

A man dies Without having paid his due of 

zalcâb. and makes a '\<liJ.J. that it should be paid 

from his inheri tance. The I,redinese considered 

this to be wa~1:yah and the zakâh due against 

/ 



him to be analogous to a. debt against a dead 

person. The Kufians rejected this analogy 
... 

. and considered i t to be merely ,.,asiyah, . and . 
proceeding on this premise, they denied that 

the zakâ.h that he was required to pay "las in 

the nature of debt. 89 

The Medinese doctrine was that a pilgrim 

may not marry in the state of ,ihrâm. The· . 
Medinese. considered marriage to be tantamount 

to obtaining the right of sexual interoourse. 

Shaybâni pointed out that ~onolusion of mar-

ri age was analogous to the purohase of a slave

girl, whioh '\'1as held permissible for a ' muhrim. 90 
• 

In other words, Shaybâni distinguished sharply 

between aoquiring the right of sexual inter

course, and the sexual interoourse itself. 
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Shaybâni 1 s method of the applioation of the 

prinoiple of giyâs is well illustrated by the follo'\'1ing 

question: 

There was a tradition from the Prophet 

whioh· ''las aooepted by the J:lledinese as weIl 

as the Kufians: lIW'hosoever buys foodstuff 

may not sell it Ulltil he t~ces possession of 

i t • 11 The I-ledine se oonfined the prinoiple of 

the prohibition of sale against artioles whioh 

are notin the possession of the seller to 

,/ 
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~oodstu~~s 'atone. The Kufians extended it to 

all articles on the basis o~ giyâs. Rence 

they were o~ the view that i~ a man buys, any 

article (whether ~oodstuf~ or something else) 

on the basis o~ deferred delivery, he maynot 

sell it till he takes possession o~ it. ~he' 

principle was expressed in the ~ollowing worda: 

"People are obliged to resort to giyâs in 

matte:rs regarding ''Îhich there are no âthâr 

on the basis o~ the matter on which there is 

an athar. "91 Shaybân:L asks the I1edinese the 

'reason why they hold as prohibited the sale 

o~ foodstuf~s which are not in the possession 

o~ the seller. The Medinese say: IIBecause 

~ athar has speci~ically come do"Tn on this 

question." Shaybârd: Il Then, make giyâs 

accordingly with regard to non-edibles. 1I92 

He is told by the !1edinese that, the prohibi

tion with regard to ~oodst~~s was based on 

a tradition ~rom the Prophet that one might 

not sell ~oodstuffs "li thout being in possession 

o~ it. To this Shaybân:L replies: "Did the 

Prophet say that there is nothing objectionable 

wi th regard to things other than foodstuf~s 7" 

The Medinese: "Vie did not hear that." 'Shaybâni: 

/ 



"Then one should resort to giyâs on the basis 

of the hadith of the Prophet and it should not 

b d "93 e oppose ••• 

With regard to the question of a slave who 

has property, the K~ians as weIl as the 

Medinese decided the question of the owner

ship of his property by eonsidering it to be 

.analogous to thepurehase of a tree whieh has 

fruit. Since the aecepted principle with 

regard to the latter ''las that the fruit 

belonged to the seller unless the buyer had 

stipulated otherwise, it was dedueed analogi

cally that the property of the slave would be 

owned by the seller of the slave. 94 ' 

The sale of animal against meat was con

sidered to be analogous to muzâbanah and 
mW;âgalah, that is, the sale of the dates on 

palm-trees against dried dates, and the sale 

of corn in its spike against wheat by measure

ment (kaylan). 95 Nâiik was of the view that · 

wheat might be exehanged against barley 

only in equal quantities (sinee the two 

essentially.belonged to the same speeies). 

He permi tted e:xehange wi th unequal quanti ties 

only when the items exehanged belonged to 
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alt6gether different species, such as date 

and wheàt. Shaybân1, on the contrary, applied 

the anal ogy of the exchange of gold against 

silver, in which case exchange with unequal 

quantitieswas permitted. 96 

:;00, 

Qiyâs \'las, therefore, a, well-e stablished method 

of deriving positive doctrines, which \'las frequently 

used by the Kufian jurists' of the second century. 

Gradually, the concept was becoming ~o~~alised owing 

to a clear defini tion of the method and scope of i ts ,.,,' 

use, a process which incre:;~sillg1y paved the ground 

for challenging the validity of ra'y and also for 'its ' 

diminished use. Both in respect of a clear defini

tion of giyâs and in respect of dexterity in its' 
"-

application to specifie, que,stions, the Kufian school 

had reached its apex in Shaybâni. 

'Ile have already seen that in the earlier period 

the use of ra'ywas not confined to the strict method of 

giyâs, that with the fOl~alisation of jurisprudence and 

an increasingly strict definition of qiyâs, the scope of 

ra'y was progressively narrowed dO'''n. 98 Despite the fact 

that formalism became one of the characteristics of Isla-

mie law at least from the second century on, it, nevertheless 
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remained permeated with the ethical ideals of Is1âm side 

by side with systematic considerati"ons. In the 1egal 

doctrines of the judges and jurists of the early period, 

these ideals occupied a position of such vital importance 

that formal and systematic considerations were not in

frequently ignored. There were considerations of material 

justice and common good, of the broad interests of Islâm, 

of established practice, of administrative and judicial 

convenience, etc., which influenced legal doctrines from 

the ear1iest p~riod. 'VIi th the growth of formalism, there 

developed the trend that every doctrine had to be neces

sarily justified in terms either of authoritative sources, 

or of giyâs ba'sed on them. So overridingly important, 

however, were some of these considerations that they could 

not be ignored just for the sake of formal and systematic 

reasons. Hence, these considerations had to be accommo

dated wi thin the frame\'lork of the legaJ. the ory • This was 

done by the Kufians by the formulation of the term and 

concept of istïhsân (juristic approval). The concept of 

istïhsân at once testifies to the importance attached to, 

as weIl as the limitations imposed upon, the operation of 

giyâs. 

Of fundamental importance in this regard is the 

fact that while isti~sân was considered a justification 

for departure from giyâs, it could not justify departure 
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~rom âthâr. 99 Shaybânî accuses the Medinese, ~or inst

ance, o~ having used istihsân even though there was a . 
hadith ~rom the Prophet (to which their istihsân was 

~PPOS~d).l?O The concept o~ istihsân was that out o~ 
deferéI1:ce for considerations o~ public wel~a.re, the · 

broad .interests o~ Islâm, convenience, good common sense, 

etc., the strict applicat~on o~ giyâs could be abandoned 

if it led .to undesirable results.101 

The i'ollowing examples o~ istihsân will amply il-
• 

lustrate its use by the Kufian jurists: 

A slave marries \'li thout the permission of 

his. master and obtains the . permission after 

the marriagehas taken place. From a' strict .. 
and ~ormal point oi' view, the marriage is in

val id • Such a marriage was held to be va.J.id, 

however, by Abû Yûsuf and Shaybân! on account 

of istiJ;sân.102 

The husband of a minor IvIagian girl. (who, 

however, is capable of understanding Islâm), 

embraces Islâm. vfuat will be the effect of 

his conversion on their marriage? The KUfian 

doctrine "las that Islâm wouJ.d be offeredto 

her: if she embraced Islâm, the marri age 

would remain intact; if she declined to do so, 

they would be separatedaccording to istihsân.I03 
• 



Quite o~ten istihsân signi~ied departure from a 
• 

too literal interpretation of ' statement or a too ~ormal 

application o~ the authoritative rules, disregarding the 

broad interests o~ Islâm, and the considerations o~ 

common good and equi ty. The ~ollowing exampJ.es are 

typical: 

If a person says to a woman: "I~ you ent~r 

this house, i~ , you enter this house, my slave 

will become ~ree.n According to giyâs that 

person is liable to fulfil the undertaking 

only if the Woman enters the house twice; but 

according to istihsân, he is liable even ~ she • 
enters once.J.04 

Four persons gave evidence o~ zinâ against 

a person, and two others testified that he was 

a muhsin, as a result of which he was punished 

wi th J.apidation. What should be done in case 

it was round subsequently that the witnesses 

were slaves, or in case the witnesses withdraw 

their testimonies while the accused was still 

alive - although injured owing to lapidation? 

According to giyâs, he should,be subjected to 

the punishment o~ a hundred.lashes, which is 

the doctrine o~ Abû Yûsuf and Shaybfud; whereas 

istihsân demands that they should be excused . 
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~rom all kinds o~ punishment whatsoever. l05 ' 

""li tnesses are brought against a person, 

that he has committed illegitimate sexual 

intercourse and the judge sentences the ac

cused to be ~unished with a hundred lashes. 

Be~ore the completion of the enforcement o~ 

the J;add, or subsequent to its en:forcement, 

two ''litnesses testif'y that the cOl1vict is a 

married person. According to giyâs,'he should 

be subjected to lapidation; whereas according 

to istihsân, he should be excused f'rom lapi-• 
dation 'as '\'lell as the residue of' lashes, if 

there is any part of it outstanding against 

him. (Abû Yûsuf' and Shaybâni, however, were 

of the opinion that if the former ~ had 
• 

been fUlly enforced, the convict would be 

spared lapidation; and ~ versa).106 

A person dies, leaving behind three slaves 

each of equal value and has no other property 

'besides them. The inheritor says to one o~ 

the slaves: "The deceased did not manumit you," 

and then says~ "'He manumitted you." He said 

the same to the second and the third. Accord

ing to isti~sân, all of them will become free 

and \"lill, therefore, not be required to \"lork 
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and pay :for their freedom. And if he said to 

all of them: "He did not manumi t you, ,,107 ~nd 

said subsequently: "He manumitted you: ,,108 

according.to giyâs, aIl will become free, and 

w'ill . be required to make no payment for the 

purchase of liberty, whereas according to 

istihsân,they v/ill be made to \'Iork and pay . 
off from the ir e arnings -:.tw (;) -.:. thirds of . 

their value. lOg 

A }!uslim army layssiege of a fort or a 

locality and a group of the besieged people 

begs for the security of their property and 

their relatives in lieu of which they promise 

to open the gate ' of the fort for the 11uslims, 

·a pr~mise which they do fulfil. Those people 

were considered to he entitled to security. ' 

However, if they cla~led that the good arti

cles belonged to them and that the good cap

tives were their relatives: according to giyâs, 

their claims should not he accepted unless they 

produce the evidence of 'udÛl Huslim·witnesses. 

Shaybâni adds, hO\,lever, that i t . '<J'ould be dif

ficult to apply giyâs in this situation for 

. i t is unlikely that 'udÛl r\!uslims "'ould be 

found at that place. . He points out 

/ 



a parallel case, a case in which evidence 

concerns matters which are not likely to 

be known to men. In such a case, an exemp

. tion is made from the normal rule. In the 

same way the requirement of' testimony itse1f 

may be dispensed with in the case in question 

and one shouJ.d rather follow istihsân, 

according to '\'{hich if' the captives verif'y 

the claim made by those who have been 

granted security, their cla~ should be 

accepted as true and the captives should 

be granted security.110 

If the non-Mus1ims (seeking security), . 

say: tiGrant us security with regard to our 

children Il and they have chi1dren as well as 

grand-children. According to istihsân, the . 
amân would cover chi1dren as we11 as grand

children, whereas according to giyâs, it 

would cover only the former.lll 

The person in-charge of the fort said: 

IlGrant me security in regard to my fort or 

my city . on the condition that l will sur

render [literally, open] it to you." If the 

conversation indicates that what was meant 

was the fort or the city per~, then the 
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security would cover only the ~ort or the city 

(as the case might be), without including the 

security o~ their ~ates or o~ their proper

ties therein. HO\'lever, if there i6 nothing in 

the conversation to indicate this restriction, 

the doctrine would still he the same according 
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to giyâs • . On the contrary, according to istir:;,~ ê..n 

(i~ there was no positive indication o~ rest

ricting security to the ~ort or the city alone) 

i t \'1ould cover all that the ~ort or the city 

contains on the strength o~ ,~.l12 

A person swore that he would not buy a oertain 

article unless it was ~or less than ten dirhams 

and then bought i t for nine dirhams pl.us one 

dirham. According to giyâs, this does not 

entail breach o~ the oath; according to istihsân, 
i 

it does.113 

A person employs a l.ahourer to dig · ·~or him 

a \-lell. which lie s on the way o~ J:.iuslims .for 

which hehas not obtained any permission ~rom 

the ruler. Someone ~alls into the well and 

dies. According to giyâs, the responsibility 

is that of the labourer. Abû Yûs~, hO\'1ever, 

argues that giyâs would not be followed in 
'" 

this matter because o~ [the presumption o~] 
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the ignorance of the labourer. Hence, the 
responsibility would fall on the 'âgilah of 
the employer.114 

A harbr enters dâr aJ.-Islâm and some • 
Muslim cuts his hand or steaJ.s his property. 
According to giyâs, the hand of the Muslim 
should be eut. In deference to the doctrine 
of (some authori ty ], says Abû Yûsuf', whose 
doctrine was opposed to this one, the con
clusion from giyâs shou:ld not be i'ollo"red.ll5 

A pers on cuts another person's hand, and 
the latter excuses hîm. so that the culprit 
is not subjected to the punishment of the 
amputation of hand. Subs1quently, the irijured 
person dies because of the wounds caused by 
the other person. According to giyâs, the 
culprit should he put to death; whereas 
according to istihsân, he is obliged to pay . . 
blood-money out of his property.ll6 

With regard to the award of prize on having 
won a competition (e.g., race, etc.): if this 
is on hehalf of one party only, it is permis
sible according to istihsân owing "lio the saying 
of the Praphet: "Believers are baund by their 

~) .. , 
mutual stipulations ;" whereas accarding to 



giyâs it is not permissible for it amounts to 

putting money at stake.117 
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A Woman apostatises during her mortal illness. 

AbÜ 1!an1fah ;:md AbÜ YÜsuf d~cided that her husband ' 

would inherit. her according to isti~sân, which was 

the basis of Abû Y~suf's distinction between 

apostasy in normal circttmstances and aspostasy in 

the state of (mortal] i1lness. Ab'Û Y~suf pointed 

out that this was contrary to giyâs, for on the 

basis of giyâs no distinction could be made between 

apostasy in the states of illness and go04health.l18 

A person claims that the goods or money found 

in the possession of some thieves belong to him~ 

He fails to produce the required evidence in support 

of his claim. He is, however, an honest and trust

worthy person who has never been accused of claiming 

for himself other people's possessions. He will be . 

made to state his claim on oath, whereafter the 

things claimed by him will be handed over to him. 

"This," says AbÜ Y'Ûsuf', "is istil;-sân, for it might 

probably not be possible for a person to produce 

evidence that the articles or money concerned 

belong to him, al though the person himself is trust

"lorthy and not one of those ''l'ho ma.'lre claims upon 

things which do not belong to them".119 
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A person usurped a slave, then sold it to 

someone "/ho, in turn, set him f'ree. This was 

held to be permissible according to isti~sân; 

but Shaybâni, f'o1loWing Abû I-fanif'ah and .Abû Yûsuf' J 

held it tQ be impermissible on technical legal 

groUnds.120 

A group of' people comTIli ts thef't. Out of' them 

one undertakesto carry the 'stolen articl,es. 

According to giyâs"the hand of' the person who 

iscarrying the stolen articles, only his hand 

will be cut on charge of' thef't; whereas according 

to istihsân, thehand of' each one of' those 
i 

thieves will be cut.12l 

A person says to his wif'e: "If' you enter the 

house, you are divorced", and he says so at a 

time '1rvhen his wif'e is present in the house. 

According to giyâs, says Shaybâni, the presence 

of' the wif'e in the house at the time of' his 

making the statement amounts to the breach of' 

that person's oath; according to istihsân, 
, . 

however, breach of' oath '\'1ill occur only if' the 

woman re-enters the house after once having 

gone out ' of it.122 

These examples prove beyond doubt that the 

considerations. of'ten designated as ra'y (say, by 
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Shâfi'f) continued to' influence the Kufian doctrines. 

The invention o~ a ~ull-~ledged technical term ~or this 

purpose shows an attempt to legitimise the authority, 

even i~ to a limited extent, of non-juristic considera

tions, by assimilating them in the jurispru.dentiaJ.. theory 

i tsel~ • The same fact - the formulation o~ the term 

istihsân and its consideration as a source o~ doctrines-

also implies that systematic legal ~easoning had already 

become normal. Wi thin the total structure of Islamic 

la\-!, istihsân played a role of minor significance at 
• 

the period o~ time under our study as well as subsequently. 

It was used as a brake against carrying systematic reason

ing, or literalistic formalism too ~ar, and against 

setting aside those material ethical considerations which 

are vitaJ.ly linked \'li th the supreme objective o~ Islâm

man' s ·spiri tual and mundane '''el~are. . For i t is largely 

because of these considerations and objectives that the 

structure of Islamiclaw was erected, and they continued 

to influence Islamic law through9ut its history. 

IV 

We have seen that one o~ the main problems which 

.faced Islamic law from the beginning was that o~ applying 

certain given rules to an ever-increasing number of legal 

questions.123 The earliest e~~orts in this connection 

/ 
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produced a considerable number or lega,l doctrines \'/hich 

seem to be the rirst efforts to work out the legal 

implications of the authori tative rules (and \'Iith regard , 

to these authoritative rules too there was less certainty 

than there came to be from the second century on).124 

The bulk or the doctrines of Ibrâhim as mentioned ~ 
" 

Âthâr A. Y. and Âthâr Sh. is typical of t11is stage in 

the developmentof Islamic legal doctrines.125 

By the turn of the rirst century, ' the tentative 

outlines of Islamic la\'l had already been drawn in Kuf'a 

(as \'1ell as l1edina). The accepted doctrines oi' that 

period ~epresent, in general, elementary deductions from 

authoritative sources and are only rarely oi' an advanced 

technical legal nature. Secondary legal deductions and 

the consideration of technical legal details took place 

on a fairly impressive scale during the first half of 

the second century and subsequently. Abiding testimonies 

or this are available to us in the form of Tr. l and ~. 

IX, which record the disagreements bet\'1een Ab'6. Han:Lfah 
• 

and Ibn Ab:L Laylâ,and betvreen Abû Ij:a.nifah and .Awzâ ci 

respectively. The questions discussed are generally 

related to la\'1 proper, using the terl2l in i ts restricted 

sense, and usually concern thei1' technical details. 

There are several striking differences beti'l'een the 

doctrines of Ibrâhim and those of Ibn Abi Layla and 
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Ab-a. I}an:tfah. In addition to the dii'ferences mentioned 

above (i.e. relating to the relatively elementary 

characte~ of the inferences drawn from authoritàtive 

sources in the early period), there seems to have been 

another difference which has had a major impact on the 

course of the development of Islamic legal doctrines 

as weIl as of Islande legal the ory • Ibrâb.:tm and other 

jurists upto his time were generally concerned \'lith those 

legal questions which had actually arisen and they had, 

therefore, felt called upon by the pressure of practical 

problems to lay down appropriate doctrines relative to 

those actuel problems. By the end of the first centur,y 

a olass of legal specialists had already come into 

exist_~nce, ,of whom Ibrâh:tm is a brilliant example. As 

contrasted 'vith his predecessors, the concern of Ibrâh1m 

was not a few scattered legal questions considered in an 

ad ~ fashion; he.was rather concerned With the entire 

body of legal doctrines. The emerging class of legal 

specialists began to take a professional academic interest 

in legal questions. Eence the attitude of these specialists 

appears to be perceptibly different from that of the 

earlier gâdis and muftÎ§.. Their innovation lay in a • 
comprehensive and systematic treatment of legal questions 

a deliberate activity directed towards evaluating legal 

questions from the Islamic standards. Previously, legal 
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questions had been considered, in the main, under the 

pressure of practical needs. That pressure was now 

combined with professional academic interest. This 

seems to have gradually led more and more to pronoUllc

ing 1egal judgments on questions of a hypothetical nature. 

Even as early as in the ~ime of Ibrâ.him, hypothetica.l 

questions seem,to have been considered, though not 

frequent1y.126 In the generation of Abû ~anifah and 

Ibn Abi Laylâ such problems were considered much more 

frequent1y -- ·so much so that the consideration of hypo

thetical questions seems to have become an integra.l part 

of a jurist's vocational activity. Abû I.Ianifah's doc

trines sho\\f a considerable advance in this direction, and 

there seems to be substance in the reports which charact

erize him for that, though with derogatory motives.127 

Even though this method was not unknown to the Medinese, 

it was used so consistently in Kufaas to have acquired 

the reputation of being characteristically Kufian or 

Iraqian.128 This method, which had been .developed to an 

. impressive extent by Abû I}anifah, \lIas further developed 

by Abû Yûsuf, and reacched its apex in Shaybâni whose 

works, specially Jâmi c Sagh1r, Siyar KabÏr, and Jâmi c 

. 
Kabir (most particularly the last-mentioned work) , 

testify to amazing juristic dexterity and subtlety, which 

found their expressions not .only in the answers to 

./ 
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highly complicated and subtle questions, but also in 

the questions themselves. 

A comparative study of the questions considered 

by Ibrâhim, Abû Ha.n1fah, llbû Yûsuf, and Shaybâni '-lill 
. . 

illustrate the ever-increasing consideration of hypo

thetical questions: increasing in range as \'lell as .. " 

complexity and subtlety. This will become quite evident 

from stud~g the doctrines of Ibrâhiu, or of his contem

poraries mentioned in Âtht:.r A. Y. al'ld Âthâr Sh., etc., 

with parallel sections in T~. I, Tr. IX,. and Kharâj, and 

i.;hen further comparing. them ''li th parallel chapters in 

Jâ.rni C Sagh1r and Jâmi C Kab1r. The follo''ling examples 

have been picked at random merely for the purpose of 

illustrating this trend of development. 

V{ith regard to the question \'lnether zakâh on 

money which had been loaned out should be paid by the 

oV'lner or the person ";ho used this money, the early 

Kmian doctrine viz., that of Ibrâhim, was that i t should 

be paid by the latter.129 Abû J]an1fâb. disagreed with 

this view on the strength of a tradition from cAli 

according to \'lhich zakffil should be paid by the lender 

after the recovery of his money.130 Âthâr Sh. also 

mentions through Abû 1lan1fah a tradi-t;ion from t Uthm~n 
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according to \<Ihich, ii' a person is in debt, and at the 

same time o'ms some property, he shoUld pay E:.,éÙrâh on the 

dii'i'erence bet\.,reen his assets and liabil'ities.13l 

Apart ,from recording these traditions (J~thar' A. Y., 

433, Âthâr Sh., 290), Tr. l records the i'olloWing 

signii'icant question on \'Ihich Ab11 Han1i'a.h and Ibn .Ab1 
" . 

Laylâ had disagreed. 

Ii' a person l'las 1,000 dirhams ''li th him, O\'les the 

same amount to sorne people, and at the seme time some 

other people owe him 1,000 dirhams, is he liable to pay 

zakâh? .Ab11 Ha.n.ifah \Vas of the view that he need pay no . 
zakâh till the recovery of the loan.133 

In Jâmi t Sagh:Lr (pp. 23 f.) a:'ld Jâmi t Kab1r 
o 

(pp. 15-26), the fe\'! principles embodied in Athâr A.Y. 

and Âthâr Sh. i'orro tile point of departure for elabo

rating the rules relative to zrurâh, following the method 

mentioned above viz., applying the accepted rrues to a 

large number of hypothetically conceived questions. 

The following exanples will illustrate the method 

as \<Iell as indicate the extent and direction of the 

elaboration of le gal doctrines. 

A person has had l, 000 dirhams against another who 

had refused to pay for several years, whereafter the 

plaintiff established his claim by means of evidence. 

The o'mer neednot pay za]c.§'!.h for the period during 'which 
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the debtor had refused to acknowledge the debt.134 

Jâmi' Kabir, (pp. 19 f.). A person has livestock 

and dirhams and dinâr~ and merchandise, but is aIso in 

debt to others. If the dirhams, dinârs and merchandise 

are aJ..l exhausted in the payment of the debt, then he 

will pay zakâh on whatever is left atter that.135 

A person has 5 camels, 30·cows and 40 grazing 

cattle and there is a debt of 1,000 [dirhams] againét 

him and aJ..soin respect of those categories of live

stock which he OWns. What \'li11 be the rule according 

to Which he will pay zakâh?136 

A person has a claim of debt against a rich or 

a poor man and when the year com~s to an end, the 

former makes hibah or ~adagah in favour of the latter. 

Does this absolve the former of zakê~?137 

A person purchases a slave-girl for the sake of 

trade, then changes his mind and decides to use her for 

his service. If he changes his mind once again and 

decides to use her for the purpose of trade, he is not 

o.bliged to pay zakâh until he sells the slave-girl after 

\'lhich the liabili ty of zalcâh will be on the price of the 

.slave-girl as part of his property.l38 

To take up rulother case, the eccepted doctrine 

that 200 dirhams and 20 mi thqâls of gold are the minimum 

for the payment of zakâ'l1. .A large number of questions 
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relating to this principle was hypothetically raised 

to ''lhich an attempt · was mac1e to apply this rule. 

·A person has a jug the weight of "lhich equals 

200 [dirhams] but its value is 300 dirhams. According 

to giyâs from 'the doctrine of Abü Han:Lfah and according . 
to the doctrine of Abû Yüsuf, he should pay 5 dirhams 

as zaJrâb. [that is, on the 'basis of ",cight]. According 

to Shaybâni, he should pay for the e~tra value as "tell, 

[that is, the basis of reckoning .should 'be the priceJ .139 

Pre-emption 

Âth~r A.Y.,766 and Âthâr Sh •• 748, 749 and 750 

show concern with t\'lO problems: (1) whether the neigh

'bour ''las enti tled to pre-emption or not ;140 and (2) 

":lhether pre-emption was co:p..fined to it'l!!lovable property, 

or did it apply to 811 kinds of property, movableas 

''lell as immovable .141 These rules evidently consti tute 

the first qU,estions ''lhich had presumably arisen in regard 

to pre-emption when an attempt was made to apply the 

principle of pre-emption. Renee, it is not unlikely 

that Ibrâhim and Shurayh sho1.11d have e::qlressed their . 
views on these questions as our sources claim. 

As compared ''li th these elementary questions regard

ing pre-emption, ~. l records divergent opinior~of Abû 

:F,.lallÎfah and Ibn Abi Layla \'ri th regard to the follo\'ling 
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questions which broadly show the advance that was grad

ual1y made. 

If a woman had been given a portion of a house as 

her mahr, will pre-emption still apply to that portion of 

the house?142 

A person buys a piece of land and erects a build

ing on it ''lhereafter pre-empti'on is ·claimed. "Will this 

claim be still entertained (i.e., despite the erection 

of a building on that piece of land)?143 

If a person buys a piece of land or a house, how 

long is any claimant of pre-emption entitled to make such 

a claim (i.e., whether it lapses with the lack of exercise 

of that right immediately after having come to knO"\-1 of i t, 

or does it remain valid for some time after that)?l44 

A pers on become·s entitled to a house by pre-emption 

and pays the priee for it to its buyer. In whom does the 

responsibility vest: the seller (i.e., the original owner) 

or the buyer?145 . 

If the orphan is entitled to pre-emption: can this 

right be exercised on his behalf by his "\'lasi, or does he -.-
become entitled to it on attainment of majority?146 

~l.hat is the correct order ·of priorities in respect 

of the claimants of pre-emption: partners owning common 

prollerty, partners ''Ii th shares in the sarne property "\-1hich 

have âlready been divided, and the next-door neighbour?147 

.' , 



320 

A person buys a house and mentions a higher price 

for i t than he had actually paid, wherefore' the person 

entitled to pre-emption agrees not to exercise his right 

of pre-emption. Does the claimant remain entitled to 

pre-emption because of the buyer's mis-statement, or 

does he forfeit his right owing to his decision of .not 

claiming that right, although this itself was the out

come of a false statement made by the buyeri148 

These questions were considered by Ibn Abi Layl~ 

as weIl as Âbû Hanifah. Âbû Hanifah and his colleagues 
• • 

considered a large number of other questions which has 

been mentioned in Jâmi c Saghir: 

Five persons purchase a house from some individual. 

Will a person's claim to pre~emption be entertained 

merely "li th respect to one fifth of the house, or "lill 

he be entitled to claim the entire house?149 

Aperson buys a piece of land and its palm-trees 

''1hich have fruit on them. \'Till the claimant of pre

emption be entitled to all that, including its fruit? 

And if the trees had no fruit at the time .of sale, but 

bore fruit between the time of sale and the recognition 

of the claim of pre-emption, will his claim of pre

emption includ.e the fruit as well: (1) in case the 

buyer had not eut them, and (2) in case he had eut them~50 

A person buys half of a house which was not already 

; 
,/ 
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divided at the time of its purchase, and gets it divided 

after the purchase. Subse quently, a person's claim of 

pre-emption is granted. Will this person become the 

owner of that portion which had fallen to the share of 

the buyer, or will he have the right to choose between 

the two portions of the house?151 

A person who has a ma' dhûn slave ("lho is in d(;bt), 

sells a house. "{ill his ma' dhûn slave be entitled to 

pre-emption •. 152 

Jâmi c Kab1r, vlhich embodies the doctrines of 

ShaybânÎ (With . ~ccasional references to the doctrines 

of Abû Hanifah and Abû Yûsuf) , contains several dozens . 
of questions relating to the problem of pre-emption and 

the motive seems to be to consider almost aIl conceiv

able que stions which had arisen or which m:i.ght arise in 

future in connection \vith pre-emption.153 

Hud.âraba.b. 

Âthâr A.Y., 731, 732, 733 and .A:l:;hâr Sh •• 75l, 752, 

756 show consideration of the folloVTing problems: 

(1) ~lhether mudârabah on the basis of haJ.f or one-third . 
plus ten dirhams is permissible or not?154 

(2) Whether ... vasi is entitled to invest the property --.-
of the orphan in mudârabah . or. not?155 . 

A 
.... c person who had with him some money as wadi ê.h 
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against him. Will the three categories of claimants -

the depositors, the partners, and the creditors be treat-

ed on par, or will a:ny one of these categories be trcated 

preferentially?156 

~. I, does not elru)orate the problem very subst

antiaJ.ly and records only t'\'lO questions: (1) A person 

hands over some cloth to another to sell it withthe sti-

pulation that the profit would be divided on the basis 

of half and half; or grants him a pie ce of land for 

construction, whereafter it 'I,,,ould be let out on rent and 

the rent 'I:lould be divided equally. Is this transaction 

VaJ.id?157 (2) A person has some money in connection with 

mUdârabah, ~hich he loans out to someone else without any . 
'positive or negative instruction from the owner. Is the 

partner 'I,'1ho had money in his custody l:Lable or not?158 

Jâm~c Sagh!r (pp. 130-33) and Jâmi t Kab!r (pp. 337-. 
46) record' :the opinions of Abû Hanifah, Abû Yûsuf and" . 
Shaybân1 on dozens of hypothetically conceived questions 

relating to mudâraball. 

Aymân 

..... "' .... The contents of the chapter on a;vman in !1har A. Y. 

and Âthâr Sh. are restricted to the follo'l,'ling questions: 

A person fasts in order to expiate for breach of 

./ 



oath (OWing to non-avail ab il it y of the means to expiate 

by means of feeding or clothDlg ten poor persons or by 

manumi tting a slave, as laid down in · the Qur' ân. V. 89), 

and then beiore the required period of iasting (three 

days] is over, he comes to possess·.a slave whom hemight 
. 

manumi t. Is he obliged to abandon hie faeting and ex-

piate in the aforementioned manner, or will the three

day .. fating be deemed enough forexpiation?159 

(2) An attempt is made to fix the details about the 

various forme laid do''ln in the Qur' ân (V. 8'9) for expia

tion of breach of oath.160 

(3) ~fuether certain expressions can be reckoned as 

constituting oath or not, sa that their breaéh would 

necessitate expiation?161 

(4) Does the freeing of a mUkâtab, or of umm ,.,aJ.ad or of 

mudabbar fulfil the ' requirement of ~reeing a slave laid 

do''ln in connection wi th expiation:?162 

(5) Does taking .an oath t'\'lice necessi tate expiation 

tWice, or only once?163 

(6) Whether the addition of in shâ' 1ülâb. to oath 

releases a person from the responsibilijiy of expiation 

if he commits the breach of that oath?164 

(7) A person undertakes sometJ:ing on oath and dis

covers later that the undertaking \Vas of a harmful nature. 

Should he abide by the undertaking or should he disregard 
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it and make expiatiOn?165 

If' . these f'ew questions are compared \'li th li terall;'l 
the hundreds of' questions mentioned in Jâm.i C S8.f,"bir and . 
Jâmi c Kabir, it becomes evident that they Viere the result 
of trying to formulate doctrines covering aIl conceivable 
legal questions. The fantastic extent to which this 
particular method .was used by the Kufian jurists of -'G11e 

second century (particularly by Shaybâni), surely points 
out that its original home '\'las no other place but Kufa. 
Moreover, if a comparison of Kufian doctrines,elaborated 
by means of the application of the above-mentioned method, 
is made with the doctrines of the other contemporary 
centres of Islamic law such as Syria or Medina, it 
becomes still more obvious that this method had originated 
With, or that it had at least been mainly developed by, 
the Kufians. It is also not difficult to imagine that 
the elaboration of doctrines by this method would have 
helped to develop, refine and elaborate legal methodology 
in Kufa, for the application of this mè'thod is incon-·· 
ceivable wi thout considel;'J3.ble.. .. -juristic dexteri ty, which 
in turn is bound to be further developed and sharpened 
by the constant application of this ·method. Furthermore, 
al though this :particular method was not adopted w11ole-

. heartedly by the other centres of Islamic law, i t was 
impossibie for them not to be influenced at all by this 
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impressive pioneering work of the Kufians who, by their 

tremendous elaboration of legal doctrines, provided a 

pattern and framework . for the elaboration of legal doct-

rines in other centres of Islamic la\-T. This becomes 

· obvious if~., i1udm'JvTanah and Umm are studied incom

parison \-li th the ,",orles of .Abû Yûsuf and Shaybânî. 

v 

"The developme:q.t of technical legal thought ll , as 

Schacht has pointed out, His an essentiaJ. aSp'ect of the 

history oi e arly lYIuhammacl~ jurisprudence. 11166 Our study 

cOnfirms,in respect of Kufa, the general conclusion of 

Schacht that "technicaJ. legal thought, as a rule, tended 

to become increasingly perfect from the begÜL~ings of 

tb.e ::l.2.ster c.rcli tec"':; cf t.~e cl2.s sic2.1 ISl2.;:llc legal 

theory \'/hose "forle reSl)resents at once the zenith of sys- . 

tematic legal reasoning and the most coherent and system-

atic exposition of legal theory. ~lr investigations not 

~nly collfirm these findings, but also est~blish that the 

tecru"lical legal thought of the Kufia..~s \'las more highly 

developed than that of the I·:ed.inese and other contel:lp

orary centres of Islamic jUrisprudence.168 

The development of tecl1Uical legal thought in early 

Islamic la\'l \'Tas a consequence of the gradual elaboration 
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o~ legal theory and methodology and the striving after 

\ systematic consistency and coherence, \'Ihich owed them

selves partly to inter-schaol polemics. It 'VIas also a 

result o~ the established Kufian tradition of'elaborat

ing Islamic la\'! by applying the established ruJ..es o~ 

Islamic law to a large number o~ actual as '\'lell as 

imaginary legal questions.169 This last presupposed a 

fairly advanced methodology and i ts actual . practice, in 

turn, further contributed to clari~ication and elabora-

tion .of legal methodology and also to the development 

and systematisation of technical legal thought. 

The Kufian juxists o~ the second century \'lere in

heritors to a ~airly large number of doctrines o~the 

legal specialists of the previous century, particularly 

o~ those 'w'ho had lived in the last decades of that 

century. Of these, IbrâhÏm is most important. A study 

of Âthâr A. Y. éU'ld Âthjtr Sh. sho'\"s thé~t "the opinions of, 
. -

and traditions transmitted by IbrâhÎID occur mostly in 

the legal chapters proper, much less in those concerning 

ritual, and hardly at all in those devoted to purely 

religious, ethical, and edifying matters. On the other 

hand, there are ver;,r fe\" references to Ibraim in Tr. l 

'Vlhich treats of rather technical dete.ils of law. n170 It 

can be inferred from this that technical details of law 

had as yet not been fonnulatedin IbrâhÏm's time. This 
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is evident from the fact that technical legalreasoning 

of IbrâhÎm Was quite restricted in range, and relatively 

prtmitive in quality.l7l 

In Ibn Ab! Layla' and Ab'Û ~an!fah, however, we 

find a considerable amount of explicit technical legal 

thought which is impressive both in its range and quality. 

Tr. I, Tr. IX, and Jâmi t Sagh1r and Hujaj embody, inter 
. . . . . 
~, the technical legaJ. thought of the lCutian la\'lyers 

of the second century. This means that in the second 

quarter of the second century, the Kufians had reached 

a much higher stage of development and refinement in 

respect of technical legal thought than is evidenced by 

Ibrâh1m l s doctrines. It seems certain, therefore, that 

there was considerable legal activity in the generation 

'of ~ammâd -- that is, roughly. the last decadesof the 

first and the first two de cades of the second century, 

and i t is the doctrines of this generation \'lhich served 

as the raw material for the legal doctrines of Ibn Abi 

Laylâ and Abû ljanifah. I"c 'Vlould à.lso not be unjustified 

to assume that many a doctrine which is ascribed in the 

works available to us to these t'\ ..... o jurists had not been 

formulated by them for the tirst time, that they had rather 

been formulated by their predecessors or contemporaries, 

\'lhich they merely endorsed. The .reasol'l for the attribu

tion or many of these doctrines to these two jurists is 
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the ~act that · a ~Sirly large proportion o~ legal doctrines 

o~ that period was not recorded,172 a ~act Which hinders 

making. any cut and dried assessment o~ the contributiono~ 

~ammad or o~ his contemporaries during this crucial stage 

o~ the deveiopmento~ Islamic law.173 

Ibn Ab1 Laylâ174 (d. 148), was a Ifu.tian judge and a 

contemporary o~ Abîl :r:anûah. His doctrines, which are 

authentically recorded in~. l, show an impressive amount 

o~ technical legal thought side by side with numerous 

imper~ections. The doctrines o~ Ibn Ab1 Laylâ represent, 

to cite Schacht, "seemingly naturaJ. and practicaJ. common 

sense, and rough ~d ready decisions tt • 175 This practical 

common-sense "o~ten takes material, and particu.:L.arly 

Ialamic-ethical considerations into acoount. u176 Connected 

with these material oonsiderations is Ibn Ali Laylâ's 

regard ~or actual praotice, a tendency whioh was presumably 

rei~orced by his holding the o~~ice of a jUdge.177 His 

doctrines also oocasionaJ.ly evidence ndownright primitive 

features, both material and ~ormallt.178 These ~eatures, 

as we know well, increasingly regressed in Islamio law 

subsequently. Side by side with these ~eatures, which he 

seems to have inherited ~rom the past, is hie ~ormaJ.ism 

which constitutes, to borrow ~rom Schacht, '~he most 

per~istep,t single ~eature of his legal tho~ght".179 The se 

w~re the component elements of Ibn Ab1 Laylâ' s legaJ. 
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thought. The progress in the development of legal thought 

achieved by Ibn Ab1 Laylâ was 'quite strikiIig, notwithstand-' 

ing the prominence of certain primitive features Which he 

had inherited from the past, as we just noted. His achieve

ment isevident from the fact that on a considerable number 

of questions his legal reasoning was of quitea high 

standard180 so much so that on severaI questions he antici

pated Shâf1'1.l81 The degree of systematisation achieved 
, " 

, ... 
by Ibn Abi Laylâ 1s evident from the fact that, in the 

words of Schacht, the "cases of remarkable systematic 

consistency definitely outweigh those where the incon

sistency is obvious. n182 

The doctrines o~ AbÜ ~anifah, however, represent 

on the whole a much higher level of technical legal thought 

than" that of his contemporaries, for example, Ibn Ab1 Laylâ 

and Aw'zâ'i.183 In Abil l!an::Lfab. too we find traces of many 

of those features which were prominent in the doctrines of 

Ibn Abi Laylâ - regard for practice,184 comm,onsense 

decisions and material considerations,185 and primitive 

;easoning.186 

These factors, however, have ,a much less influence 
. ... ' 

on the doctrines of Abü Hanifab. than on the doctrines of . " " 

Ibn Ab~ Laylâ. ' Abti ~anifah was a specuJ.ative jurist rather 

than a judge, and hence he showed much less regard for 

administrative and judicial ,practices. The advance 

/ 
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registered by Abû ~an~~ah on Ibn Ab~ Layl~ and Awzâ'i 

and other contemporary jurists essentially lies in his 

relegating some of the considerations which featured pro

minently in the doctrines of the latter into the back

ground of insigni'fieanee, the foreground being occupied 

by the concern for systematic consistency. Again and 

again established practices w'ere disregarded, consider

ations of administrative and j~dicial convenience "'ere 

set aside, and even the demands of etlrical considerations 

ignored by Abû l1anifah in favour of the dictates of syste

matie consistency. The following will illustrate this ;LS7 

A person took illegal possession of a slave

girl, then sold her to someone else '\'lho manumit

ted her. The consideration in favour of freedom 

made Ibn Ab~ Layl~ consider manumission to be 

valide In or der to recompense the loss suffered. 

by the original owner, however, he made the usur-

per pay the price of the slave-girl. Abû Haxnfah, . . 

follo'\'led by Abû Yûsuf ,considered th~ first act 

void on technieaJ. legaJ. grounds, and consistent 

\'li th this premise held all the subsequent acts 

to be void.1SS 

A person purchased an article with·the stipu

lation that the vendor would have option 

for one day. The article perished in the 
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possession o~ the buyer and be~ore the lapse of 

the period o~ the vendor's option. Ibn Ab:t Laylé.'s 

decision was seemingly just and reasonable, but it 

was re~ut~d by Abû :r:antiah' s technicaJ. legaJ. 

reasoning. He rigidly held to the formal position 

that since the contract of sale had been concluded, 

the article was, at the time o~ its perishing, the 

property o~ the buyer.188a 

~ the debtor hides himsel~ ~way ~rom the 

creditor till the latter reduces the amount due 

against the former on the condition that the former 

paid back part of what was due against him. Ibn 
. ... 

Abi Laylâ, moved by the consideration that the 

en:forcement o~ the reduction of debt would be 

counter to material justice and harm the legitimate 

interests of the creditor, decided that this reduc-

tion was .legally void. Abft Han1fah, consistent . . 

with his doctrine that declarations had their legal 

effects, irrespective of the circumstances in which 

they were made,189 decided that the reduction was 

valid.190 

~ The problem is whether the wa~1 o~ anorphan is 

entitled to invest the latter's property in trade 

or in mudârabah transaction. Ibn Ab! Laylâ, • 
motivated by the consideration of protecting the 
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interests o~ the orphan, considered these transactions 

valid only if they Were ~ the interest of the 

orphan, not ·otherwise. On the contrary, Ab'tl 

~a.nifah.·s approachwas a purely legaJ. one i.e., 
. ... 

whether the wasi had thelegal right to do so or --.--
note If he had that right, he could invest it, 

irrespect~ve of the profit or 10S3 that the 

exercise o~ that right might lead to.19l 

Regarding the identification of slaves by seals 

. of·lead attached to their necks and of the official 

correspondence be~~een judges, Ibn Abi Layl~'s 

doctrine was based on the recognition o~ both the 

practices, which ''1ere presumably well-established. 

Ab'tl ~ant:rah totally declined to recognize the 

validity o~ these practices and adduced weighty 

technical legaJ. arguments against them. ~e 

departure ~rom practice was so radical and the 

consideration of j udicial administration had been 

so grossly neglected in Ab'tl Hanifah's doctrine 
• 

that Ab~ . Yasuf reverted to the doctrine of Ibn Ab! 

Layl~.192 

A person bought apiece of land and erected a 

building thereon, whereafter pre-emption· was 

claimed (and the validi tyot' the claim was recognized).' 

.Now, in deference to · the fact . that thebuyer has 

/ 



already spent his money and has'erected the 

building, Ibn Ab:L Layl~ tried to arrive at a 

doc'trine ,.,hioh would nei ther cause inconve

nience to the buyer, nor nuilify the right of 

pre-emption.' . His doctril'le, therefore; was 

that pre-emption would be enforced if the 

claimant paid not only the price at which the 

land had been 'sold, but also the value of the 

building. ' Abû Ija.nifah, followed by Abû Yûsuf 

and Shaybâni, ;t.93 took a purely legal view of 

the matter. The basic question which they 

faced was whether the claim of pre-emption 

was valid or note And once it was recognized 

to be valid (as even Ibn Ab1Laylâ did), they 

ruthlessly followed up the legal consequences 

of this recognition.194 

À person sells his share in a house \'li thout 

making i t clear as to what portion of the house 

is owned by him. Ibn Ab1 Layl~' s consideration 

in the formulation of his doctrine was practi-

·cal expediency and hence he permitted it in case 

the number of owners of the house was small (two 

or tbree), .but not so if the number was large. 

Abû ~an1fah's decision had a technical legal basis: 

whether the sale of an object was valid il its 

1 
/ 
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amo.unt ''las not precisely dete:rinined? AbÜ Ha.n1fah, . . . -
consistent with his view that transactions were 
valid only if the quantity of the property was 
precise.~.y known,195 held this transaction to .be 
void.196 

·A slave is jointly owned by two persons of· 
whom one enters into mu.kâtabah. contract wi th the 
slave, without the approval of his partner, who 
subsequently expresses his disapproval of this 
contract before the mu.kâtab had paid any instal~ 
ments of his mukâtabah contract. Ibn Ab! Lay14 
was moved by the consideration in favour of the 
freedom of the slave, Which was combined by him 
With the concer.n to safeguardthe right of the 
disapproving co-owner of the slave (secured by 
the doctrine that he would receive money propor
tionate to his share in the value of the Slave] • . 
Hence he declared the contract concluded by the 
partner to be valid, although he did not consider 
the manumission of the sl~ve by the act of one of 
the two partners to be vaiid (for, in this case, 
the interests of the partner had not been dUly 
secured] • AbÜ Hanifab., followed by Abll YÜsu!, took . . 
a strictly legal view of the aot and declared it 
to be void.197 
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. ,In the same way as AbÜ Ua:nifah t S legaJ. thought was 

considerably more advanced than that of Ibn Ab1 Lay14, 

i t was similarly more advanced than that of his Syrian 

contemporary, Awzâ'i198 ,and his younger Medinese contem

porary, MâJ.ik, who died about three decades af'ter him.199 

The Syrians as well as the Medinese admitted 

the practice of carrying back surplus meat and 

fodder from the battle-field, withoutmakingit 

part of the booty. Awzâ'i, moved by ethical consi

derations, expressed the view that if a person.sold 

that before the distribution of the booty, he should 

put the money in the booty; and. if he sold that 

after the booty had been distributed, he should 

distribute i t as charity. Abll l}a.tÛfab., followed 

by Abü YÜsuf, rejected this ~nconsistent position. 

The main question before them was: is it permissible 

to carry surplus food home? From a strictly formal 

point of view this "las not permissible, : :for the 

surplus af'ter consumption on the battle~field was 

part of the booty.200 

If a private raider carried out an expedition 

in the enemy territory, what should be done with 

the booty that he might capture? Awzâ'! considered 

this to be primarily an administrative problem and 

hence decided that the ruler had the option either 



to punish the raider and deprive h~ of the 

booty altogether, or to excuse h~ and deduct 

one-fifth of it [Which is the rule with regard 

to booty], thus leaving the rest of it for 

the raider. Abû Han1fah, 'jUdging on technical . , 

l~gal grounds, considered this 'case to be 

, divergent from the case of booty.20l 

Rence, Schacht' s conclusion that "Abû Hantea~, 
• 
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[~]pIayed the role of a theoretical systematiser Who 

achieved a considerable progress in technical legal 

thOUght,II202 is quite accurate. Abû Hanteah is ,indeed 

an important landmark in the early history of Islamic 

law insofar as he had reached the highest level of tech

nical legal thought that had been achieved upto his time 

so much so that "in his doctrine systematic consistency 

has become normai ".203 He represents the shift in em

phasis trom the material considerations, which were still 

prevalent ,in his t~e, to the technical and formal quaJ.i

ties ot legal thought. 204 In trying to achieve systematic 

consistency, Abû Hanii'ah sho'\'1s, on many occasions, a 
, . 

ruthless disregard oi' material considerations such as 

administrative convenience, established praotice, etc. 

Abû Yûsuf's main role, as we shall see, was to re-accom

modate some of these considerations. But Abû ~anifah 
• 

had given Islamic law auch a formaI orientation that 

..' 



their accommodation was possible only by a fusion of 

material and technical legal elements. 205 
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Abû Yûsuf's contributionto the development of 

teclmicaJ. legal thought lay primarily, as we have 

remarked above, in restricting technical legal thought 

by material considerations, and thereby partly restoring 

its old practical orientation. Abû Yûsuf, as we know, 

was a judge. He could not, therefore, ignore the prac

tical problems of judicial administration, the importance 

of established practice, and the realities of day-to-day 

living. He had, therefore, a moderatlllg influence on 

the Kufian doctrines. His doctrine was not, however, 

in any radical manner different from that of his master 

which is in tact pre-supposed in his own doctrine. His

contribution was, therefore, in the nature of effecting 

slight modifications and improvements Which Were 

generally designed to bring legal doctrines closer to 

the realities of practical life and judicial administra-

tion. 

~. l, 17. Abû Yûsuf reverts to a seeming;L.Y 

just and natural solution of Ibn Ab! Layl~.206 

~., 21. Abû Yûsuf reverts to a convenient, 

but systematically inconsistent doctrine of Ibn 

Ab~ Laylâ •. 

~., 23. A person declared ba.ukrupt by the 

/ 
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judge ,according to Abu Hanif'ah, was still 
• 

entitled to carry on monetary transactions 

such as sale, purchase, manumission, gif't, 

and charity. Ibn Ab~ Layl~, obviously moved 

by regard f'or the legitimate interests of' 

the cre dit or , consideredall these transac

tions to be void. Abû Yûsuf' f'ollowed the 

doctrine of' his mas ter but ef'f'ected a modi

f'ication which was inspired by the ethical 

consideration in f'avour of' f'reedom. His 

doctrine \-Ias that all transactions, except 

manumission, are void. 

1J2ig,., 28. Abû l]anlf'ah' s doctrine is 

technically more satisf'actory, but less 

practicable. Abû Yûsuf' returns to the 

doctrine of' Ibn Ab1 Laylâ. 

~., 32. Abû lja.n!fah is systematicaJ.J.y 

consistent, while Ibn J~bi Laylâ 1 s doctrine 

takes into consideration the dictates of' 

practical expediency. Abû Yûsuf', by accom

modating the practical consideration in his 

doctrine which pre-supposes technicaJ. legal 

thought, brings about a f'usion of' the two 

strands. 

~., 54. Regarding compromise concluded. 
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under duress Abû Hanifah takes a ruthlessly . , 

formaI attitude, which reflects a neglect of 

practical reaJ.i ties. Abû Yûsuf', while follow- ' 

ing the doctrine Abû ~an1fah in its essentiaJ.s, 

takes these realities into consideration ,and 

thus considers void the compromise which was 

concluded·on the point of the sword, but not 

otherwise. 

lli,g,., 60. Àbû Yûsuf reverts to Ibn Ab1 

Lay14's doctrine which gives greater consi

deration to practice and expediency, as 

against Abû Hanffah's doctrine which seems . , 

to be tecbnically sound, but perhaps practi

caJ.ly inconvenient. 
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I!?i9:.., 107 and 110. Abû Yûsuf takes judicial 

practice into consideration which had been 

ignored by Abû ~anifah, and hence reverts to 

the doctrines of Ibn Ab1 Laylâ. 207 

~., 228. Divergence in the evidence 

of two witnesses, according to Abû Hanffah, 
• 

made the evidence void. Ibn Ah! Lay14 adopted 

a more reasonable and expedient doctrine, 

which was 'aJ.so in keeping with the dictates 

of judiciaJ.. administration, and Abû Yûsuf 

followed him. 
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At times, Abû Yûsuf's technical legal reasoning 

representedan improvement on the legal thought of Âbû 

~Snifah,208 'but such instances are not many. Moreover, 

it is partly 9ffset, as Schacht has pointed out, "by 

cases where Abû Yûsuf' s lega1 thought appears weak and 

superficia1 n. 209 

In the same \'lay as Abû Yûsuf 1 s doctrine pre

supposes the doctrine of Abû ~anifah, so does the doct

rine of Shaybânt pre-suppose that of Abû YÛsuf. It is 

, significant that in a vast majority of questions on which 

Abû Yûsuf had diverged from the doctrine o~ ' Abû Jtan!fah, 

Shaybân! followed the doctrine of Abû YÛsuf. 210 His use 

of istihsân, almost as frequently as that of Abû YÛSuf, . 
ref1ects the acco~modation of practical considerations. 211 

From the viewpoint of technica1 1egal thought, however, 

the level achieved by Shaybâni is perceptib1y higher than 

that of both Abû Han1fah and Abû YÛsuf. This i6 evident • 
from th~ improvements and refinements introduced by him 

in the doctrines of his ' predecessors,212 as well as from 

the elaboration of lega1 doctrines on a tremendous scale 

which he carried out -- an enterprise in which he remained 

at a level of technical 1ega1 thought theretofore un

attained by anyone e1se. 213 At times Shaybân! reverted 

to the doctrine of Abû Ha!lÎfah as against that of Abû 
, . 

Yûsuf, generaJ.ly because Abû Han1fah' s doctrine was 
• 
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sounder trom the technical legaJ. point of view. 214 The 

best evidence of the greatness of the technical legal 

thought of ~aybâni is a comparison of his doctrines 

with those of his Medinese contemporaries (particularly 

I-iâlik), '\'1hich brings him out almost invariably al:l the 

superior,215 and with the doctrines of Shâfi'i216 whose 

technicaJ. reasoning seems to be generally of a higher 

standard than of Shaybâni. Sometime s, though not often, 

however, Shaybân:L's legal thought approximates the 

standard of Shâfi'i: at times, he anticipates him;217 

andsometimas, though rarely, he aven surpasses him. 218 

VI 

It would be evident from the above that Rufa 

remained the centre of intense juristic activity of a 

high standard throughout the second. century. The record 

of the doctrines of this period which has come down to 

us testifies to the superiority of the Kufian jurists 

from the viewpoint of technical legal thought over those 

of aIl other centres of Islamic law • 

. We have aJ.ready seen that Abû Ijan:Lfah' s technical 

legaJ. thought was more developed than that of his Syrian 

contemporary, .Awzâ t i. 219 The SaIne is coni'irmed .by a 

comparison between the doctrines of Abû Hanifâh and the . 
I-ledinese jurists recorded by Shaybâni in his I!ujaj 0 



·-

342 

A.l though the doctrines of Abû I;Ia.n:Lfah have been recorded, 

·. in generaJ., wi thout reprodttcing his ov,rn arguments in 

support of those doctrines, they generally represent a 

higher standard of technical legaJ. thought thanthat of 

Hâlik. 220 Wbat has been said of Abû Ha.:nifah can be said 
• 

even more vehemently of Shaybâni. A compari~on of his 

technical legal thought \'Tith that of I1âlik conclusively 

proves the superiority of Shaybâni over his Medinese 

cont emporary, and over the Nedinese school as a whole. 

A person's property which had been loaned 

out to someone "las received back by i ts o"Wnex 

after several years. 

Abû :tranifah, and the Kufian' school along \'/ith 

him, held the vie''''' that [the o'ltmership of the 

pro'perty being the efficient cause of zakâh] 

the oi:mer "las liable te. pay zakâh for the entire 

periode The l-Iedinese jurists took into considera-, 

tion the fact that the property had not been in 

the use of the oÏ'lner, and were, therefore, of the 

opinion that the O\'lner should pay zakâ.h for the 

period of one year only. 

Shaybânt easily shows the untenabili ty of the 

Medinese position by pointing out that either the 

loaned money ,'ras liable to zakâh, or i t was not; 

and that in both cases there could be no question 

/ 
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o~ paying it for a period o~ one year. Either 

the person was not obliged to pay zakâh at all, 

or'he was obliged to pay ~or the entire period. 221 

Is a person obliged to pay ~adagatal-fitr on 
, . 

behal~ of his wife and servants as weIl? Abll 

Rani~Bh as weIl as his school was o~ the view 
• 
that he Was obliged to pay only on his own behal~ 

and that of his minor 'children and slaves who 

were not meant for trade. As for his major 

children and wife, they were obliged to pay it 

themselves i~ they owned sufficient property, 

otherwise note The Medinese doctrine, on the 

contrary, was that a person was obliged to pay on 

behal~ of his wife, and that o~ one of the slaves 

o~ his wife, but not on behal~ of all her slaves. 

ShaybânÎ's arguments in re~utation of the 

Medinese doctrine show a marked1y higher degree 

o~ technical thought. First, that the wife being 

a major, was bound by the seme rules by which 

all Muslims were bO')lIld in respect of zakâh in 

their properties. In the same way as it was the 

wife herself who was liable to pay zakâh on 

behalf of her property, likewise she was liable 

to pay sadagat al-fitr on behalf of herself • 
• 

Rence, if a person had sufficient property which 

/ 



made him liable to pay zE~âh on his property, 

he ,·tas also liable to pay sadagat al-fi tr; and . . 
in ·the same way as a person was obliged to pay 

za}tâ.h on his O'in behalf [and not on behalf of 

his wife] , so was the case in regard to sadagat • 
al-fitr. Secondly, a person's financial obli-. 
gations towards people were to be distinguished 

from the obligation of paying zakât al-fitr. 
a 

For, the former 'related to mundane life so that 

neglecting the discharge of such obligations 

(say, tO'\'lards a minor child or wife) might lead. 

to ruination. As for sadagah, it was a means of .. 
currying the favour (tagarrub) of God. Hence, 

sadagat al-fitr was obligatory on those who had 

property and were liable to pay zakâh, and on 

none 615e. 222 

Concerning the limit of the validity of 
.... 

tayammum, Abû Hanii'ah . \vas of the opinion that . . 

i t \'las the same as in . the case of \'lUdû', "/hile --
the Ï'Iedüiese '\'/ere of the view that a fresh 

tayammum should be performed for each rituel 

prayer. 

The Hedinese argued that if one intends to 

pray one is'obliged (as laid down in the Quranic 

verses IV. 42, and V. 6) to seek \'later for 

ablution and should perform tayammum in case 

344 
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water is not avaiIabIe. The Kufian doctrine is 

not only more logical but the arguments adduced 

by 'Shaybânî show a much higher level of reasoning. 

The argument runs as follows: "l'hat nullifies 

tayammum is not lack of success in the search for 

water, but ei ther "I;he availabili ty of water or 

hadth (i.e. breach ot \~dü') whereafter it is . . 
not permissible to pray without having perfor.med 

'wu~ü' [or without having renewed tayammum]. 

Suppose a person wants to perform supererogatory 

prayers, and owing to non-avail ab il it y of water, 

~akes tayammum and performs two rakcahs: should 

he renew the tayammum if he wants to pray another 

wo rak C ahs [the wudû' having been nullified by 
---r-

the first prayer]? The Medinese had justified 

their doctrine by distinguishing between obligatory 

and supererogatory prayers which Shaybânî shows, 

by citing anumber of relevant cases, is false. 223 

il. man performed tayammum because of non-avail

ability of water and entered into the prayer where

after someone brought water for wu~û' while the 

person concerned was still in the state of prayer. 

Ab'Û Han:1fah was of the opinion that he should break . 
a\'lay from the prayer and make wu~û', while the 

~edinese were of the opinion that he might continue 

./ 



his prayer. Shaybâni argued by pointing out 

that tayammum ' .... as a substi tute t'or ~', and 

hence if' \'later ''las available, the matter reverted 

t th .. 1·· t· . d;" 224 o e or~gJ.na ~l'lJunc ~on, ~., '-111. U • 

The Hedinese were of the opinion that a 

personwas not permitted to marry if' he was in 

the state of ihrâm [for sexual intercourse is , 
prohibi ted in the state of ihrâm]. Abû Han~fah . . 
sharply distinguished between concluding the 

contract of marriage and the actswhich this \ 

contract va.1idates such as kissing, sexual 

intercourse, etc., and pointed out that it is 

these last which he ought to abstain from. 

Shaybâni adduced a persuasive analogical argu

ment which shows a high degree of techincal 

- legal reasoning. 225 

JI.. ''J'oman is forcibly subjected by her husband 

to sexual intercourse in her state of ihrâm • . 
The l1edinese, '''ho did not distinguish as sharply 

bet'\'1een religious-ethical and legal aspects of 

acts as the Kufians did, did not consider that 

woman to be liable to expiation. Their opinion 

was based on the consideration that since the 

act had been committed against the will of the 

wife, she had co~nitted no sin (and hence there 

was no question of expiation). . Abû I;.1a~fah' s 
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doctrine m., that she was obliged ti:> make expia

tion \'las sound from a technical legaJ. point o.f 

vie\'l • . Citing the case of homicide w'ith and \'/ith- . 

out deliberate intent, he pointed out that even 

though the t\'/o acts viere not the same from the 

view-point of sinfulness, expiation was oblige.

tory, nevertheless, in both the cases. Shaybâni 

pursued this line of reé.soning still further 

and adduced impressive analogical arguments. 

He considered this case to be analogous to the 

case of the person \'Iho kills an rulimal by 

mistake while he is in the sta.te of ihrâm. Such 

a person \'lill be required to make expiation, 

Shaybân:L points out, even though he has not 

sinned. 226 

A sells a slave to B on deferred payment (of 

100 dinârs). 1>.. ap:9roaches B "\1ith the proposal 

that he would pay B 10 dinârs if B agrees to 

cancel the sale in \\Ihich event À \'lotùd also excuse 

him from the paymel1t of the 100 d:Lnârs due against 

him. Or B approa.ches Â \Vith the proposal that A 

should cancel the contra.ct in vlhich even B vlould 

pay A 10 dinârs e ither immeâiately or at a date 

later than tha.t fixed for the payoent of the price 

of the slave. 



The l\Iedinese were of the view that a:n.y 

ca:n.cellation with addition to the price from 

the b~yer's side was invalid, but there was 

nothing objectionable if the addition was 

made by the seller. 

The_ Kufians took a position 1'/hich was 

supported by a sound technical legal consi

deration. Elaborating the Ifuf'ian arguznent 
,.. -

Shaybâni pointed out that the distinction 

between additionfrom the buyerls side as 

against that from the sellerls side was purely 

arbitrary.227 The transaction envisaged could, 

cf necessity, either be considered an annulment 

of the original contract of sale, or the con

clusion of-a new contract. If the former was 

the case, any addition was void. And if the 

latter was the case, it would amount to -the 
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sale of an article not in-the seller's possession 

(bay C mâ lâ yagbid.) ["\'lhich is_ not permi tted] • In 

both the cases, the dis·~inction between addition 

from one party as against the other has no 

sound basis. 228 

A person buys an orchard the fruits of which 

have begun to blossom and he takes possession of it. 

Then some calamity befallsand destroys all or 



.e 
part of the produce. 

The Medinese [obviously out of sympathy for 

the afflicted buyer], held the view that the 

seller should return to him upto one third of 

the price in order to compensate for his 10ss. 

Ab~ ~anifah, and the Kufian school as such, 

disregarded,~his consideration of compassion in 

favour of. a doctrine which, from the technical 

legal point of vie"l, a.ppears i;ïo be consistent 

and reasonable. 
~ . 

Abft ~anifah's reasoning was 

·,49 

that once the buyer had·taken possession of the 

merchandise, it became his property and any 10ss 

thereafter was a 10ss o'f his property and nobody 

else's. 

Shay'bâni particularly attacked the fixation 

of one third by the Medinese as arbitrary. He 

considered this unjustified because it was not 

supported by any sunnah or athar. 'Why should 

someone.else not increase the l:i..mi t of damage; 

which the buyer is liable to compensate, 'for, to 

half?229 

Abû Ijanifah \'las of the opinion that if a man 

sold his.orchard he could stipulate an exception 

of such a determinate (ma'rftf) amount as 1/, or 

1/4, etc., but if the amount excepted was indeter-
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minate (majh~), such' as three palm-trees (without 

specifying those trees), this rendered the saJ.e 

invaJ.id, (fâsid). The basis of the doctrine was 

the determinateness or otherwise of the amount 

excepted: 

The seller, according to the Nedinese, could 

make exception for any amount upto one third but 

not more. 

Shaybân! again attacks the Medinese for their 

arbitrary fixation of one third,230 for in his 

view this was not based on any athar from the 

Prophet or from any of his Companions. "But if 

you make this distinction between two things which 

can not be treated as distinct on the basis of 
, \ 

your ra'ytt, said Shaybân1, "it cannot be 

accepte<Ï~231 

A person buys a sword, etc., which has silver 

in it and pays for it in dirhams. Abtl l!an1fah 

'\'las of the view that if the sil ver in the sword 

was less in weight than the weight of the dirhams, 

the saJ.e was valid; but it Was invalid if the 

sil ver in the sword weighed the same or more than 

the weight of the dirhams. 

If the dirhams '\'leighed more than the silver 

in the sword the transaction would be vaJ.id, for 



it '\'las valid to receive dirhams a~ainst the same 

amount of' sil ver in the sword, anü the dirhams 
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in excess ' of the quantity of the silver in the 

sword 'V/ould be exchanged against the s'V/ord i tseli'. 

The Kuf'ians were also oi' the vie"1 thattl the 

amount of silver in the s"lOrd was not precisely 

kno'\m, the transaction \'Iould be invalide 

TheI1edinese 'VIere of the vie\'1 that ii' the value 

of ,the s'V/ord \'las t\iO third, "'hile that of the silver 

in i t \'las one third, the sale was valid~ 

It is obvious that the Kufian school combined 

in this case " an ethical consideration of material 

justice ''li th technical legal reasoning. 232 

A person gives defective dirhams to another on 

promise of deferred payment and receives dirhams 

,.,hich' are oi' full weight so that he 'receives in 

return more sil ver tha.n he paid. 

The 11ed~ese held this to be valid, while the , 

Kui'ians did note Shaybâni pursuasively estab

lishes the point that this is nothing but ribâ. 

His argument is: Suppose a man has gi ven someone 

what amounts (in terms of the \'leight of sil ver) 

to one dirham less than 100, and then receives 

100 dirhams. Ho\" can one justify this addition 

oi' one dirham? Dj_d he not receive something in 



excess ' . . Qf· the amount of silver he had lent 

out to the other person? If it is not permis

sible for the creditor to receive hundred 

dirhams in retur.n :for ninety-nfne, is there 

any basis for supposing that the transaction 

in question is different from that?233 

A person sells to someone a lot without 

excepting anything and the buyer pays the 

price for it. L:a .t:eron the seller decides 

to buy a part of i t. 
,. 

Abû Han:l,fah was of the opinion that if the 
• 

buyer had not taken possession of it, he might 

not buyany quantity, whether big or small; 

but if the buyer had taken pOfisession of.' i t, 

he could buy any quanti ty of i t that he wanted 

to buy. 

The Medinese thought that he could buy 

upto the maximum of one-third of the lot, but 

not more. 

Shaybâni attacked the Medinese for their 

arbitrary exception of one-third and claimed 

that this exception was not supported by any 

athar from the Prophet or from his Companions. 

The only thing that could be adduced in support 

of this exception was the doctrine of an al-
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Saghir b. 'Abd Allâb., "Tho was once the governor . 
of I-Iedina and o"/ing to whose practice I1âlik was 

persuaded to abandon his previous doctrine. 

Shaybân& adds: "It is not proper to abandon 

what conforms to the Qur' ân and the sunnah 

d.n these invol ved (mukhtaJ.i tah) matters and· . . 

follow (the doctrine of] al-~aghir b. 'Abd Allâh 

or those who are [evenJ infer10r to hi~II.234 

With':;.regard to ex change of olives against 

. olive oil, Abll Hanifah '."as of the opinion 

thatit is permissible only if it is known 

for sure that there is less oil in the olives 

than the amount of oil that will be received 

in exchange. 235 

It is significant that Shaybâ.ni supports 

this ethicaJ. consideration by a technicaJ. 

legal ar~ent, "lhich shows the merging of 

the two. 236 

The Medinese believed that the seller and 

they buyer had option in respect of sale until 

they separated. They supported it by a tradi

tion from 'Abd .AJ.lâb. b. 'Umar. 237 After 

ci ting this tradi'tion, however, ~'IâJ.ik adds: 

tlFor this we have no fixed limi t and no estab-. 

iished practice Il. 238 . The Kufi~s, however, 
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interpreted the tradition concerned in quite 

a d~ferent manner. 239 In their view the 

traditions on option meant that option was 

permitted but only if it had been specifically 

stipulated in the sale-contract: As for a 

sale-transaction in which option was not 

stipulated, there \'ias no question of option 

at all and the transaction was considered to 

become operative immediately, a doctrine 

which \'iaS supported by reference to tradi

tions from 'Umar and Shurayh. 240 
• 

Huj aj, pp. 249 f. Abû Han1fab. was of the . . 
opinion that it was -not permitted to borrow 

animals, for they could neither be weighed 

nor counted in the manner money or eggs, etc., 

[i.e., those articles aIl units of which are 

of equal vaJ.ue] -.are counted. There were 

things \'lhich could not be subjected to weight, 

measurement, and even reckoning in the same 

way as articles su ch as eggs, etc., were, 

each unit of them being of equal value. Hence, 

it was not permitted that animals, cloth, 

utensils, etc., should be made objects of 

loan [i.e., with the stipulation that an 

animal would be returned in lieu of the 
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animal borro'W'ed, etc.]. 

The Medinese, on the contrary, considered 

such transactions to be per.mitted if· the 

qua1ity of the articles was specified and 

the debtor was obliged to pay the article 

of the same quality. The Medinese, however, 

made an·exception with regard to slave-girls 

for f~ar that the debtormight take more 

liberty with her than permissible. 

Shayb~ points out several inconsistencies 

in the Medinese doctrine: 

(1) [Legally speaking], there is no dif

ference between male and female slaves. 

(2) If the. Medinese fear sexual inter

course between the debtor and the slave-girl, 

this is contrary to their own doctrine, ~. 

that the buyer of a slave-girl may return 

her to the seller for any defec"ti subsequently 

discovered in her, even after he had had 

sexual intercourse with her. 

(3) The Medinese also held that if a person 

usurps a slave or camel,etc., and it perishes, 

he is liable to i ts value reckoned on the 

basis of its value on the day when he took 

possession of it. This was contrary to the 
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doctrine in questionwhich should have required 

that the usurper should be forced to return a 

slave or camel of the same quality, rather 

than to pay the value of the slave or the 

camel in terms of money. 
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It is also significant that possibly aince the 

Kufians belonged to an area with greater commercial acti

vit y they Were inclined to take a permissive attitude 

towards a number of transactions which the Medinese dis

approved of for fear that they might lead to involvement 

in prohibitions, e.g., ribâ, and justified this by tech

nièal le gal reasoning. The Kufians disapproved of the 

~xcessively precautionary attitude of the Medinese, which 

was likely to stand in the way of commercial activity. 

What is significant is the ab il it y of the Kufians to 

support their doctrines by cogent arid sharp-sighted 

. technical legaJ.. arguments: 

A person exchange s dirhams against d:i.nârs. 

After the exchange has been concluded, the 

pers on discovers that a few dirhams were 

counterfeit. Abû ~anifah was of the opinion 

that if the defect was that the sil ver in 

those dirhams was of an inferior qua1.i ty, 

those dirhams should be replaced by others 

with silver of the required quality. :But if 



the dirham coins were made o~ spurious silver 

or o~ lead, these dirhams should be deducted 

~rom the contract o~ exchange and adjustment 

made inaccordance with the rate o~ exchange 

between dirhams and dlnârs. But the exchange 

i tsel~ '''ould be held vaJ.id in respect o~ the 

remaining amount. 

The Medinese, on the other hand, considered 

the transaction void. 241 

Two persons ex change dinâr against dinâr 

so that .the ''l'eight o~ gold wi th one party 

is slightly in excess o~ gold in the posses

sion o~ tp.e other party. Âbû Hani~ah was . 
o~ the view that the slight excess o~ one 

party's gold could be paid ~or by the other 

person in dirhams. 242 

The Medinese disapproved o~ this doctrine, 

considering it to be a means leading to ~. 

ShaybânÎ: "How is that a means to ribâ?" 

Medinese: "I~ it is permitted to buy this 

slight surplus according to its value once, 

it will be permissible to do so over and 

over again." Shaybân:L: n.And what is wrong 

i~ he buys the slight surplus according to 

i ts value over and over again? .AJ.l this is 
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permitted. \'fuat the Prophet has prohibi ted 

is the taking of excess when gold is exchanged 

for gold, but if there is anything extra in 

the possession of one of the two parties and 

the other party pays for it by means of some

thing else than gold, then what is wrong with 

it?[VJhat has happened in this case is that] 

some people have fled fro~ harâm to halâl, . . 
and if you pronounce against this transaction 

on the basis of conjectures (tawahhum) then 

[it should be known that] merely conjectures 

may not invaJ.idate things !1243 

A person buys \'lheat on deferred payment 

and takes possession of it. What is the 

legal judgment in respect of the folloWing 

two cases if they arise from the above trans

action? (i) If the buyer exchanges wheat 

against dates from the same party, before 

that partyhas received the dinârs which 

were due against the other party. (ii) If 

the original seller buys dates from someone 

el se than the original buyer before he has 

received payment from him in dinârs and 

transfers the claims against himself to 

the orig~nal buyer. 
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With regard to case (i), Shaybân! points 

out thatit does not fall under any of the 

possible categories of prohibition ~., 

gharar, (uncertainty). and exchange of debt 

against debt. \lAnd if they say, 11 !3ays 

Shaybâni, "that i t amounts to the exchange 

of .wheat against dates, then there is nothing 

objectionableabout i t." Cl 

With regard to case (ii), the l'1edinese, 

as opposed to the Kufians, considered it to 

be permissible. Shaybân~ repeated AhÛ . ~anifahls 

argument for considering this to be in val id 

viz., that debt introduced the element of 

gharar in the transaction, for i t "'as not 

certain that the debt would actually be 

realized. 244 

A manconcludes a contract of sale with 

regard to foodstuffs on the stipulation of 

deferred delivery. kG the stipulated time, 

hO\'lever, the seller is able to deliver oruy 

a part of the promised quanti ty. Abû IJani:rah 

was of the opinion that the transaction could 

be regarded as valid upto the extent of the 

quantity that \vas available, and should be 

deemed ascancelled for the rest and the 



price proportionate to the quantity cancelled 

should be retllrned to the buyer. 

The !-!edinese disapproved of this trans

action and considered it to be similar to 

the prohibited transaction designated as · 

IIbay t ,va salafn, and they argued that even 

if this transaction did not fall under that 

catego~y directly, it was a means to that 

k±nd of transaction. 

Shaybân:! : nThis is not a means to any

thing and·your invalidation of the sale 

transactions and mutual agreements between 

people is merely on the basis of conjectures . 

al though C Umar b. al-Khattâb has said that .. -

agreements between people are permitted 

except those which turn halâl into harâm -. 
and harâm into hal ru. • II (Huj aj, pp. 217 f.). . . . 
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One aspect of the development of technical legal 

thought was to make distinction between the religious 

quality and purely legal effects of acts. This aspect 

of the development of Islamic Figh led to the formulation 

of two different scales of evaluation -- the religious 

and the legal. -The five well-known categories of the 

religious scale -were: obligatory, recommended, indif

ferent, prohibited and disapproved. Side -by side, how-



ever, there developed ano-cher, an almost purely legaJ. 

scale of evaluation, which '\'las concerned not \'li th the 

-, religious quaJ..ity o'f an action, but with merel:'( its legal 

effects. This, in the classica1 Fiah, comprises the 

following categories: (1) Sah~, valid if both its . . 
nature (as1) and'its circumstances (wasf) correspond 

~ , -.-
with the law; (2) mrucrÛh, reprehensible, disapproved, 

if i~a~l corresponds with the law but something ·forbid

den is connected \'lith it; (3) fâsid, defective, if its 

~ corresponds with the la\'1 but not its wa~f; (4) bâtil, 

invalid, null and void. 245 

The Kufians played a significant role in making 

this distinction sharp, as \-lill be obvious from the fol

lowing examples: 

If a husband coerces his \'life into cohabi

tation in the state of j~râm, does this obligate 

expiation on the part of the'wife'? The IvIedinese, 

whose distinction bet\\Teen the religious and the 

purely legal aspe,cts \'las not as keen, did not 

think that the wife ",as obliged to expiate, for 

she had not commi tted any sin. The Kufian 

dO.ctrine, on the contrary, ''las that i t was 

o bligatory;. The principle \'lhich they enun-

ciated in this connection ''las significant: 

that expiation \'las not inaJ.ienably connected 
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"li th the notion of sin. There vIere Qertain 

actions \'/hich \-Tere not sinful, they argued, 

and yet entailed compense.tory ' obligations. 

For instance, the person v/ho commi tted homi

cide by mistake, did not commit a sin, and 

yet he \'las obliged to pay blood-money. In 

the SaDe 'lJra:(, if a mu}?-"im killed some animal. 

by mistake, he 'lJla.S not a sin:ner but \lIas obliged 

to expiate, nevertheless. 246 / 

It "Tas reported that the Prophet had inst

ructed people to give away not more than a 

third of their property in charity. It was 

obvious that any person \'lho gave away the 

whole of his property in charity 'Vrould be . 

going against this instl~ction of the Prophet. 

The que stion, therefore, "las '''hether such a 

decision 'Vras legaJ.ly operative or not. The 

Hedinese considered ths:t the maximum limit of 

legal validity in respect of donation for 

chari table . purposes \Iras one-t:w.r.d of one 1 s 

property. The Kv.f'ians, owing to their clearer 

distinction bet\'leen the religious-moral. and 

purely legal ,aspects of e.cts, disagl"eed \'lith 

this vie\'!. They considered the action in 

question to be analogous to the,pronunciation 
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o~ repudiation or o~ zihâr. Both these were 

reprehensible~rom the religious viewpoint, 

and yet they h~d their legal e~fects.247 
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Thus, there can be no doubt that the technical 

legal thought, even as the legal theory of ,the Rufian 

jurists, was better developed than that of the Syrians 

and the Medinese, and in many si~ificant ways, it anti

cipated ShMi'i. It xepresented an intermediary stage 

between the other ancient schools and Shâfi'i,Who 

further improved and refined the K~ian technical legal 

thought. Despite Sh~fiCits denunciation o~ the Rufian 

jurists, his technical legal thought was closer to the 

legal thought o~ the K~ia.n jurists than o~ the jurists 

o~ other centres. 248 
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CONCLUSION 

Our account in the foregoing pages o~ the devel

opment of Figh in Rufa (Which is vitally linked with its 

over-all development), is perceptibly different from that 

accept~d to be true by the majority of the present-day 

Orientalist scholars. The main reason for this differ

ence is our disagreement with some of the hypotheses with 

which the Orientalist scholars proceed and thè assump

tions which underlie their methpd of inquiry. 

What is of basic importance in this connection is 

the question of the outlook and attitude o~ the Prophet 

vis-à-vis legal matters. The generally accepted assump

tion in 'Vlestern scholarship about the Prophe"t is that he 

had only a perip~eral interest,i~ at all, in legal 

matters. We have established, on the basis of Quranic 

legislation and some of the incontrovertibly authentic 

incidents of the lite o~ the Prophet, that this assump

tion is invalid. On the contrary, "Ille have shown that 

even though the basic concerns of the Prophet were reli

gious and moral, the y do not detract from the fact that 

he took a positive interest in legal matters and that 

his religious 'and ethical concerns provided him with a 

frame of reference to judge legal questions. This seems 
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to be related to the Prophet's desire to build up the 

proper insti tutiona.l f'rame''lork '''/i thin which his religious 

and moral ideals could prosper. Signif'icant in this 

connection is the fact, as '''/e have sho'm, that the Huslim. 

judicial organisation had come into being in the Prophet's 

O~l.n life-time. The establishment of the judicial organ

isation is, on the one hand, an index of the Prophet's 

attitude to legal matters. On the other hand, this devel

opment makes it probable that many more legal problems 

'''ould have been f'aced by the first generation of I~luslim.s 

than is generally imagined. In f'act, this provides a 

substantial ground f'or concluding that a good many legal 

questions would have been encountered by the Prophet 

himself' and by his Companions, : .. as the classical Islamic 

sources claim. The lack of recognition of' this f'act 

seriously distorts thewhole approach to an historical 

investigation of the development of Islamic law. In 

fact it assumes or creates a gap which does not f'it in 

with the over-all picture of the history of Islamic law. 

Thus-· ' .... e start from pre-suppositions '<1hich are 

quite different from those of the Orientalist scholars. 

For their à priori deniaJ. of' 81.1 the ru.lings of the Prophet 

on legal questi?ns as later formulations has no solid 

basis. 

Moreover, our investigations show that neither 
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in the earliest period, nor subsequently, was law con

sidered to be .outside the jurisdiction of religion. On 

the , contrary, the idea that religion is vitally relevant 

to legal matters seems to underlie the Quranic legisla

tion and was a corollary of the fundamental revolution 

that the Prophet had brought about -- the establishment 

of the authority of revelation. This conclusion i8 

fu~ther corroborated by the fact that the discussion of 

legal questions remained centred on those question which 

are related to, or had been stimulated by, the Quranic 

legal prescriptions. In this connection special atten

tion has been paid to investigating whether the concept 

of the sunnah of the Prophet existed in the earliest 

period of Islâm or was it a later development, as some 

Orientalist scholars claim. Our own conclusion is that 

the concept goes backto the earliest period of Islâm 

and any other conclusion is untenable on à nriori as 

weIl as à postriori grounds. 

The legal speculation of the early generations 

was motivated by the desire to practise the teachings 

of the Prophet, a desire \'lhich naturaJ.ly enough led to 

the question: . what are the teachings of the Prophet? 

It is by trying to find out and apply these teachings 

to the problems ,.,hich arose in their lives that the 

legal1 doctrines came into being. 
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In the relatively early period, although there 

was a body of legaJ. rules, however, there '\rIas scarcely 

any legal science. 

The reason was that at this stage attention was 

directed to . specifie' legal questions which were consi

dered more or less in an ad hoc fashion. During the 

last decades of the first century, however, a class of 

specialists arose. These people '\'1ere concerned \'lith 

the entire body of laws, rather than merely with speci

fie legal que~tions. It is this development which paved 

the ground fo~ the development of a legal science and 

for its attendant resul ts - the clee.r formulation of a 

legal the ory , the elaboration of positive doctrines in 

a systematic f~shion, and the development and refinement 

of technical legaJ. thought. 

Ibrâhim al-Nakha'i is a good example of this new 

class of specialists. À study of his doctrines -- which 

have reached us in an authentic manner -- testifies to 

the authority of the precepts and practices of the Pro

phet, even as in the period before hilU. Moreover, it 

shows the importance "attached to the precepts and prac

tices of the Companions. Furthermore, it appears that 

while the outlines of Islamic law had been formulated 

by the time of Ibrâhim, its technical details had yet 

to be worked out. 

/ 
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Kufa -- the le gal thought of which this work 

attempts . to study - ",as one of the earliest centres of 

Islamic legaJ.. speculation. For a number of reasons -

the historicaJ.. background of Iraq, the nature of its 

population, the l'ole of the Iraqians in the early poli

ticaJ..history of Islâm, its socio-economic structure, 

etc.,. Ku:fa became not only an important centre of Islamic 

legal thinking, .but its Figh also acquired an impress of 

its oWn. In this connection, apart from other factors, 

the peculiar I1cIimate of theologicaJ. opinion" found in 

Iraqseems to have contributed to giving the RUfian Fiah 

its peculiar orientation. 

The period on which this study is f'ocussed, 11,0'\';

ever, is the second century. vVe began investigating the 

stage of development of Figh in Ku:fa during this period 

by means of a semantic survey of the terms in use. The 

main conclusion of this survey is a lag between the con

ceptual and semantic development -- the former aJ..ways 

remaining ahead o~ the former. Eence, while some of the 

positive results . of semantic analysis can be considered 

to be trust\<lorthy, i ts negati ve' resul ts cannot be trusted 

too much. 2 A number of concepts remained in use for a 

long period of. time before they could acquire standard, 

technical phraseology for their expression. This fact 

reinforces the testimony of other evidences that some 
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of the .fundamental concepts such as the sunnah of the 

Prophet, consensus, etc., are anterior to the period . 

when they began to be expressed by means of technical 

terms. 

Even though there was a sema.l1tic lag, yet the 

formulation of technica.l terms with a.ccurate connotations 

was, at this stage, weIl on its way and considerable 

progress seems to have been achieved in that respect. 

Some of these concepts had already acquired full-fledged 

technical terms for their expression such as giyâs and 

istihsân. There were others ""Thich seemed to be on the 

verge of that point -- such as the concepts of sunnah, 

mandûb and malrrûh, etc. 

On the \'fhole, the Kufians seem to have prepared 

the ground not only for the conceptual and methodologi

ca.l contribution made by Shâfici, but a.lso f'or his 

sema.ntic contribution which consisted of' a more precise 

definition of terms such as sunnah, a.thar, etc. 

The semantic evidence, despite being fragmentary, 

however, ref'lects the direction of' the development of 

Figh. The increasingly elaborate terminology that vias 

coming into' use, the neat distinctions vlhich the tech

nicalterms were beginning to express, the more and more 

precise definition of terms that was taking place - aIl 

these reflect corresponding developments in Figh itself: 

/ 
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a more vivid u~Ûl-consciousness reflected in the growing 

recognition of distinctions bet\\Teen the various sources 

of positive doctrines, and its corollary, an increasing 

formalism and finesse in technical legal thought. 

Owing to the fact that Islamic law is based on 

revelation, i t has ali'lays made a distinction between what 

is authoritative in a binding sense and what is not. This 

distinction was sharply articulated by Shaybâni \'lhen he 

pointed out that khabar lâzim and giyâs alone were 

relevant in legal matters. Basing olœselves on this 

distinction, we have attempted, first to explore the 

consti tuents of khabar lâzi."'Il, and then the process of 

inference, elaboration and systematisation of legal 

doctrines. 

The first constituent of khabar lâzim, of course, 

was the Qur'ân. So far as the Qur'ân is concerned, its 

position as a "bindingU source of la\'l seems to have been 

taken for granted from the earliest ~eriod of Islâm. Henc~ 

it is natural that the rules contained in the Qur' ân should 

have influenced ~ositive doctrines from the very beginning. 

The influence exerted by the Qur'ân on positive doctrines 

appears in two different forms. (1) It is manifest from 

the positive doetr~~es which are direetly derived from the 

legal verses of the Qur'ful (even though specifie referenee 

to the relevant Quranie verse might not have been made). 
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(2) NO .less important than this is another aspect of the 

Quranic influence. This consisted of stimulating a large 

number of question so that not only in the early period, 

but even subsequently, legal discussion remained centred 

around the questions raised by the Quranic verses which 

had a legatrelevance. 

"Ile have also scrutinized ·the view that oruy a 

perfunctory attention was paid to the Qur'ân. The fact 

of the matter ' is that the Qur'ân continually remained the 

focal-point of Muslim legal and dogmaticspeculation. 

Hence, i t was naturaJ. that the relevance of the Quranic 

verses to the problems co~~ronted by later generations was 

noticed, in generaJ., by the later rather by ·. the earlier 

generations. l\'Ioreover, occasionally the legaJ. inter

pretations of certain verses underwent change with the 

passage of .... 
IIJJD.e. These, hO'\'lever, do not justify the con-

clusion that the attention paid to the Qur'ân was per

functory. 

The problem of the relationship between the Qur'ân 

and the traditions posed certain problems. The traditions 

were generally considered entitled to restrict the appli

cation of the Quranic legislation, although insuch cases 

a high degree of confidence in their authenticity seems to 

have been required. 

However, since formaJ. traditions as yet \'lere not as 
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prestigious as they became la"cer the purpose that the 

Qur' ân served along (with the sunnah) and ijmâC 
- was 

that of a barrier against the intrusion of doctrines "Thiel"... 

did not fit in with the teachings of the Prophet. 

The second component of khabar lâzim was the su.nna...'h. 

The discussion on sunnah occupies a considerable portion of 

the work and leads to the folloWing conclusions: 

(1) T.hat the authority of the precepts and practices 

of the Prophet, contrary to the findings of some \'lestern 

scholars, has remained unquestioned aIl through. 

(2) , That the authoritative sunnah consisted, hO\'1ever, 

not merely of the sUIDLah of the Prophet, but included the 

sunnah of the Companions as weIl. The sunnah of the 

Companions did not derive its authority at the cost of, 

but through the sunnah of the Prophet. In fact the 

belief in the authority of the sunnah ' of the Companions 

implies the .paramount importance of the StULnah of the , 

Prophet. The vogue of the "Tord t Companion t i tself indi- ' 

cates the source \'lherefrom this authority was derived -

the Pr'ophet himself. It is by virtue of their ttcompanion

ship Il \'li th the Prophet that the precepts and practices of 

the Companions "Ilere deemed to be normative. In other 

''lords, the authori ty of the Companions '!;'las a derived and 

subsidiary one, and there \'las no question of i ts being 
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regarded as on par, not to say of its being regarded as 

higher than that of the Prophet. 

(3) Consistent ''li th the above, i t is natural to f'ind 

that traditions f'rom the Companions ' -'ere f're quently 

ref'erred to as the bases of' legal doctrines • . vl.hat is 

intriguing, hO''lever, is the.t occasionaJ.ly traditions 

f'rom the Compan~ons viere. allo,'led to prevail over tradi

tions f'rom the Prophet. This did not and could not mean 

that the Companions \'lere dee;:ned to be possessed of gl"eater 

authori ty than the Prophet. What i t generaJ.ly meant \'las 

that at times a tradition f'rom some Companion was deemed 

tO be more trustworthy mirror of sunn8~ thana tradition 

'Vlhich c.lai.T\led. to have come down f'rom the Prophet, this 

claim being considered of' doubtful validity. 

(4) Âpart from traditions f'rom the Companions, ref'erence 

''las aJ.so made to established 'practfce'. The sanction 

behind practice, hO''lever, 1.'las, in general, the assumption 

that it had originatedin the time of the Prophet or of' 

the Companions, and that its introduction was e~ther on 

their initiative or approvaJ.. As f'01" the supercession of 

traditions trom the Prophet by 'practice', the remarks 

about the relationship between traditions from the Prophet 

and traditions f'rom the CO!1panions apply t o. th:ls question '.-

as 'IITell. 

(5) Furthermore, traditions from the Successors and 
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doctrines of accredi ted jurists \'lere also often adduced. 

These were cOl1sidered to be '\'leighty, but not biriding. 

Their credential for acceptance was the assumption that 

they were likely to besound, though thère was no absolute 

guarantee of that. The authority of the Successors or of 

the fugahâ' '<las declaratory, rather than constitutive, and 

hence did not form part of khabar lâzim. 

(6) So far as the paramount authority of the precepts 

and practices of the Prophet is concerned, it seems to be 

quite obvious. 1t is established, inter alia, by the 

explicit statements of the Kufian jurists of the second 

century on that subject as weIl as by the numerous depar

tures from the established doctrines of their school made 

by Abll ~anifa.b., Abll Yllsuf and Shaybâni, and by the numerous 

alterations of their own doctrines since the y came to know 

tradi t-ions from the Prophet '\'lhich we~e opposed to those 

"doctrines. 

(7) The fundamental difference bet"t:teen the ancient 

schools and Shâfi C i \'las that to the latter sunnah was iden-

tical with well-attested traditions trom the Prophet. In 

the ancient schools, sunna.h. 'vas not necessarily " embodied 

in the forro of traditions from the Prophet. Traditions 

from the Prophet were ~erely one evidence of sunnah. There 

were, hO\'1ever, other evidences as weIl, such as 'practice' 

and traditions from the Companions. The attitude of the 

ancient schools is to be eJ..'"Plained by the fact that by the 

/ 
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time under study formalisation ' of la'\'l had not reached 

the point of culmination ''lhich i t did in the doctrine 

of Shâfi '1. It is also to be explainedby the less 

. advanced stage of development in the science of tradi

tion and the relative deficiency of trust in formal 

traditions Ca fact 'Vlhich is understandable since those 

compendia of traditions which elicited universâl confi

dence of Muslims had as yet not come into being). 

(8) The Kufians, hO'\'lever, were ahead of their con-

temporary Medinese and Syrians insofar as they paid 

less attention to 'practice' and gel1erally based their 

doctrines on traditions from the J?rophet and from the 

Compansions. Moreover, they gradually tended towards 

greater strictness in the application of traditions 

which is evident from the diminished influence of those 

considerê.-~ions ''lhich l'lad restricted the application of 

traditio~s, and from the decrease in thé use of ra'y 

in their in:~erpretation and enforcement. On the whole, 

the Kufians ,;-lare closer to, and in 'severaJ.. aspects pre

pared the ground for, Shâfici's identification of sUP~ah 

with well-attested traditions from the J?rophet, includ

ing the isolated ones. Moreover, a careful comparison 

of the legal theory of Shâfici and the ancient schools 

shows that Shâfi'i did not introduce any basic conceptual, 

as distinguished from methodological, change in Islamic 
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law. 

(9) \'lestern scholars have also concluded that tradi-

tions from the Prophet are products of the process of 

uback-projectionU o.f doctrines. This conclusion, along 

with the assumptions underlying the method which led tQ 

i t, has been thoroughly scrutinized. Our scrutiny sho''''s 

that the assumptions on the basis of which a particular 

method \'las evolved by these scholars in order to study 

traditions from the Prophet from an historical point of 

vie"T are invalid and the conc~usion:" highly exaggerated. 

To sum up the position of the Kufians on the 

question of sunnah and traditions, it seems that aJ.though 

the ancient schools shared a degree of identity of a:p

proach and outlook, the Kufians were ahead of the I-iedi

nese and the Syrians. For while the Medinese and the 

Syrians clung to the early attitude which was character-

ized by frequent reference to, and trust in, 'practice', 

the Kufians departed from this and based their doctrines, 

a~most as a rule, on traditions from the Prophet and the 

Companions, and stressed that these traditions should 

co:hform to c.ertain obj ective criteria of authentifica

tion. Shâfici further developed and formalized this trend 

and applied it with his characteristic rigour and con

sistency so that he identified ~ah completely with 

well-attested traditions trom the Prophet, and from him 
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alone •. 

As for the third constituent of khabar lâzim, 

viz., consensus, the Kufians represented a more advanced 

theoretical formulation of the concept of consensus and 
. . 

were closer to Shâfici, even in this respect, than other 

contemporary schools. The fact that the scope and imp

ortance of consensus in the Kufian the ory and practice 

is narrOWer than in the Medinese is also significant in 

view of the severe restrictions imposed uponit by Shâfi'i. 

The reason seems to be the close relationship be~veen 

consensus and practice'in the Syrian and Medinese doct-

rine - a concept which was rejected, though in varying 

degrees, by Shâfici as well as the Kufians. 

The Kufians referred to the consensus of aIl. 

!1uslims, of the Companions, of all fuaahâ' , and of the 

fugahâ' of their own school. These various types of con-

sensus represent a descendir~ scale of authority. The 

last' of these, hO\'lever, even though i t was often advanced, 

was not deemed to possess binding authori ty', but was con

sidered to be i'airly ,rreighty, nevertheless. Noteworthy 

also is the fact that the Kufians overc~e the provin

cialism of this concept in the J:.Iedinese the ory. 

The constituents of khabar lâzim, ·therefore, 'VIere 

the Qur'ân, the sur~ah of the Prophet and the Companions, 

and the consensus of the Huslims, of the Companions, and 
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o:r the :rugahâ'. 

Theabove-mentioned authoritative sources serTGd 

asa reservoir where:rrom positive doctrines i'lere derived 

and elaborated. l'li th the passage of time the process 

o:r :rormulating and elaborating legal doctrines assumed 

an increasingly de:rined mould. In the earlier phase, 

there was a relatively free use of ra'y, that is, 

jurist's discretion based on considerations o:r common 

good, the broad interest of religion~ administrative 

convenience, subst~~tive justice, etc. By and by, the 

use of ra' y ass'ŒIled i ts standard fron, ru., that of 

aiyâs. Nevertheless, the above-mentioned considerations 

continued to exert their influence, although less than 

before, and were accommoda"Ged in the legal theory under 

the name o:f istihsân. The importance o:f giyâs is a 

measure of the formalisation which ha.d developed in the 

legal science. Both in respect of a clear definition 

. of 'aiyâs and dexterit~T in i ts application to specifie 

questions, the Kllfian school \<las ahead of other ancient 

schools. 

In the elaboration of doctrines, the Kufians 

made use of a method which seems to be their character

istic contribution to Islande Iaw. The method i'las te 

imagine aIl conceivable questions relating to a subj ect 

and then apply the accepted rules to them. This methed 
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seems te have been born and developed in Kufa. It pro-

vided a standard pattern according to "\-Thich elaboration 

of doctrines could be carried out. Thismethod contri

buted not only to the elaboration of doctrines, but also 

refined technical legaI thought. 

Another aspect of the development of Figh '''as the 

development of technical legal thought. Our inquiry 

confirms that Schacht's conclusion, i.e., "thechnical 

legal thought, as a rule, tended to become increasingly 

perfect from thebeginnings of Muhammadan jurisprudence 

upto the time of Shâi'i' i", applies to Kufa as "'ell. 

Our investigations also establish that the 

technical legal thought of the Kufians was more ·highly 

developed than that of other contemporary schools. 

This development reflects a diminishing influence of 

material and ethical considerations, .and the trend 

towards according more and more importance to the con

siderations of systematic consistency and technical 

sounclness. The technical legal thought of ~he Kufians 

reached its zenith in Shaybâni, and represented the 

highe.st level of technical legal thought achieved by 

Islamic law uptil the time of Shâi'i'î. In this respect, 

as in other respects, the Kufians represented an inter

mediary stage between the other ancient schools and 

Shâf-i(î who further improved a~d refined technical 
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legaJ. thought. 

To sum up: Islamic legaJ. doctrines "lere i'orrau

lated as a result of the desire to define and elaborate 

the religious ethic of the I1uslim community. This was 

naturally done .with reference to the teachings of the 

Prophet. Rence, . Islamiè law has had a religious charac- '\. 

ter from the beginning and retained this character 

thr.oughout the centuries. vlith the emergence of special

ists in law, Islamic legal thi~~ng increasingly turned 

towards i'ormalism. From the vantage-point of the classi

cal Islamic Fiah, in respect of legal ·theory as weIl as 

technical legal reason.ih g' the Kui'ians outpaced other 

contemporary schools, and anticipated and paved the way 

i'~r Shâfici on several importal1t questions. The Kufians, 

therefore, represent the indispensible historical link 

between the ancient schools and Shâfi ct, a link i:lithout 

which the early development oi' Islamic law cannot be 

fu11yappreciated. 



NOTES 



INTRODUCTIO]f 

1. This \'Tri ter was not able to e onsul t this \-Tork 

owing to its non-availability. 

2. Cited hereafte:c as Zé!Èiriyen. 

3. Cited hereafte:c as Hlm. St. VIe have used in 

this study the second edition (Hildesheim, 1961 

llo.D.). Another \·rork \'lhich thro\'[s light on the 

development of Isl·9.lnic lavl vii thin the totaL frame

"lork of the develo;9ment of various intellectual 

trends among Huslims is his Vorlesungen 'li.ber den 

Islam, (Heidelberg, 1910 A.D.); Al."abic tr. Hu.J:1.amI!lad 

Y'Ûsuf Hûsâ, et al, ru.- ( Aq tdah wa aJ.-Shari (ah ft 
. . 

al-Islâm, II edition, (Cairo, .ciree. 1959 Â.Do). 

impression, (Oxford, 1959 A.D.), p. 4 and n. 2. 

Ci ted hereafter as OJ."'ie;ins. 

5. See belo\\" J? 194 and :'111. 56 ff. The contribu-

tion ' made by these authors ta tlle ee..rly develop-

ment of Islaraic jUl~isp:cudence 'I:las only nominal. 

One maj or trend, hO\'lever, \'las developed by Harga-

liouth m1d Lammens -- that the concept of SUY.U1ah 

during the early l)eriod of Islâm l'ras fundamentally 

different from the COnCel)t of sU'1nah in the classi-
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cal Islamic usage. Schacht took this idea ~rom 

these t-vro scholars und f'v.rther cleveloped a:.l'J.d 

elaborated it in his O:r;gins. 
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6. See I. Goldziher, flPrinciples of La'1l1 in Islflm ", 

, . The Historian' s History of the \iorld, ed. H.S. 

Vlilliams, (New York, 1904 A.D.), vol. VIII~ p. 302. 

This article of GoldzLh.er will be ci ted hereafter as 

Principles, and the book as Historian's History. 

7. See below, p. 195 and n. 62. 

8. It is to be noted that, as Fazlur Rahman [sic] 

has pointed out, Goldziher "had maintained that 

immediately after the advent of the Prophet l'lis 

practice and conduct l'lad come to constitute the 

sv.nnah for the young Muslim cO!DJ."D.uni ty and the 

ideality of the pre-Islamic Arab sunnan l'lad come 

to cease".· See l'lis Islamic Methodology in History, 

(Karachi, 1965 A.D.) ,. p. p. 4. 

9. Cited hereai'ter as History. 

10. Ibid., Fore~rord, p. v. 

11. Coulson criticises Schacht for holding the view 

that "the evidence of legal traditions carries us 

back to the year A.H. 100 only" and for Schacht's 

denial of the authe::l-Gici ty of prac.tically every 

alleged ruling of the ?rophet (Ibid., pp. 64 1'.). 

He himself is of the opinion that "an alleged. 



ru1ing o:f the Prophet should be -tientative1y 

accepted as such unless some reason ca~ be 

adduced as to Vlhy i t 'vO"LLld be rege.rded as :fic ti

tious ll • (Ibid., p. 65). This opinion is radi

cal1y at variance ,"vi th the vievls o:f Schacht 

'vhose :fundamental premise is that "every 1ega1 

tradition :from the ~ro?het, "LUltil the contrary 
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is proved, must be taken as the :fictitious 

expression o:f the doctrine :formulated at a 1ater 

time \1 • (Origins, p. 14·9). It is 0 bvious that 

the ~vo attitudes are quite divergent. Compare 

wi th this Coulson' s inrüstence that IIthe the sis 

o:f Joseph Schacht ·is irre:futab1e i~ its broad 

essentia1s ~~d that the vast majority o:f the 

1egal dicta attributed to the l?rophet are apocry

phal and the resul t o:f the proce ss o:f llback

projection" oflega1 doctrine ... tI (Ibid., p. 64. 

See aJ..so Il. 69 \'!here he repeats this statement). 

12. J!.nother noted Orien-ca1ist 110ntgomery Watt has 

taken a 1ess skeptical viel" of the ear1y sources. 

The subj ect o:f Vratt, hovlevex, is sira.h, rather 

than 1ega1 traditions. His vie\'lS are neverthe1ess 

sig.ai:ficant.. See be10vr, p. 243, n. 227. 

The exaggerated skepticism of some of the 

modern scho1ars in regard to traditions seems to 
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. to be as immature as of tho se scholars \'lho, during 

the f'irst half of the present century (of the 

Christian era) had "denied the genuineness of' the 

"",.hole body, or of aJ.l but a fraction, of' pre-Islamic 

.4.rabic poetry ll. (H.A .. R. Gibb, Ittabic Li te rature , 

second revised edition, Oxford, "1963 A.TI., po 21. 

For a generaJ. acquaintance '1.'li th this trend of 

argument., see ibià .. , pp. 20 f.). ~heir conclusion, 

as vie know, has been falsified by more recent 

researches. See ibid., p. 21 e.nd Nâf?ir al-Din 

al-Asad, :iYIa~âdir al-Shi ~ r aJ.-j âhi11 VIa gimatuhâ 

al-ta'rikh:Lvah, (Cairo, 1956 À.D.), p-assim, 

especially pp. 617 fr. 

13. lb1 investigation into the image of the histo-

rical development of Islamic la\'T in the mind of 

the Euslim scholars or the past f811s outside the 

scope of this thesis. .Al thaugh the subj ect has 

not been studied thoraughly by t~:üs 'Vlri ter, i t 

seems safe to say, on the basis of a cursory reading 

of' the Huslim scl'lolars of the past, that even though 

the vision or an average educated. Huslim might have 

been hazy, outstanding HV.slim scholars '\"rere qui te 

conscious that Islemic la'\'! had passed through a 

process of develo]!ment. They reaLized that like 

other historical abjects, it had eJ.so "developedll; 
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that inspite of its revealed bases, it had not always 

been the sarne. For an illustration of this, seethe 

views of three well-known Muslim scholars of the 

past:. Ibn. al-Qayyim (d. 751), l clam· aJ.-!1m·laggi 'in, 

ed. Muhammad !1uhy al-D1n 'Abd aJ.-Hâmid, 4 vols, . . 
(Cairo, 1955 A.D.), vol. I, pp. Il ff.; Ibn Khald~ 

(d. 808), Mugaddimah, (Cairo, al-I·!aktabah al-Tijâ

riyah, edition, n.d.), pp. 446 ff. and 452 ff.; 

Wal1 lUl§h al-Dihla\'li (d. 1176), Hujjat lUl§h al~ 

Bâlighah,. 2 vols., (Cairo, 1;;2), vol. l, pp. 112 ff. 

14. In this work, tvle have used its VII edition, 

(Cairo, 1960 A.D.). 

15. See his series of books (passim) beginning With 

16. 

17 _ 

18. 

Fajr al-Islâm. For a list of the books of Ahmad . 
.Amin, see the bibliography at the end of this 

work. 

See below, pp. 10 f. 

Fazl Ur Rahman, .Q.P.- .91:1., p. 6 

See loc. ill- ~!oreover, as will be evident from 

the citation ab ove , his concept of the sunnah of the 

Prophet is also different from the concept which is 

generally accepted by the Muslims. 

19. See the .works of Khuç.ari, Abû Zahrah, DawâJ.ib1, 

Zarqâ', t.Ali Hasb Al1Élh, Faruki [sic], Mabmasân:L, -- .. 
~.. etc., in the bib1iography_ 
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f, 
i" 
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See Hu~1:afa ru-Sibâ ~ i, _~-~l.:'J;.leJ.l 'VIa Hakânatuhâ 

fi al-~~~Fric al-Isl~m~, (Cairo, 1380/1961 A.D.), 

pp. 213 ~. 

21. See also above pp. 6 f • 

. 22. See Sibâci, ..Q.P.. cit., Pl). 212 ff. 

23. (Cairo, 1377/1958 A.D.). 

24. See Sibâci, .9J?. cit., pp. 12 if., and 305 ff. 

25. Sibâ ci' s '''or1\:; 'V'hich is of a respectable 

scholar1y standard (though marred occasional1y by 

a ·polemicaJ.. style), \ .... as follo''led by t,'lO 'Vlorks from 

a young Syrian schol[!X, Hu1}ammad 'Aj j âj al·-Kha~ib. 

lU though his 'vorJes seem to be mare1y elaborations 

of Sibâ'i's argwnents, they embody a considerable 

amount of rese2.rch. These '\'lorks are aJ..-Sunnah 

gab~ aJ.-Tad\'l:in, (Cairo, 1963 .A.D.) and Ab11 

Hurayrah, . (Cairo, 1964 A.D.). 

26. In the Indo-Pakistan sub-continent discussion 

has continued on mor(~ or less the same q,uestions. 

The denial of the authentici ty a.'ld/ or authori ty of 

the traditions troD -'::;he :Pro:phet ':I8.S ini tiated by 

HU43.!"nlnad .A.slam Jayrâjpûri (d.c. 1957 A.D.) and is 

present1y spearheadeà. by Ghulâm .. AJ.;unad Parvêz. 

(On Ghulâm .Ahm.ad Parvêz see the doctoral disserta-- . 
tion of Hiss Sheila HcDonough (typescript), sub

mitted to the Institut€) oi Isl:;mic Studies, McGill 
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Univers i ty, Hontre al, 1963 11.. D., 'al though this 

particular aspect of the ideas oi' Parvéz has 

not been treated at length. For his 1-'ri tings, 

see the bibliogra::?hy therein). The expression 
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oi' skept:Î.cal Vie\'ls about Hadith aroused a considér

able amount oi' polemical \'lri ting on the one hand, 

and a substantiaJ.. 8l110unt oi' scholarly 'Vlork, , on the 

other. Se e, e spe c ia11y, l'1:anâ~ir l~sa.n G11W, 

Tadvln-i I}adls, (KaraChi, 1375/1956 A.D.); N.Z. 

~iddiqi, Eadith Literature, (Calcutta, 1961 A.D.); 

Hun.ammad Hamidullah [cüç:J ~ahifa11 Hammam ibn 

Munabbih, [sicJ, V edition, (Hyderabad, 1380/1961 

A.D.); see esuecial1y its "Introduction ll ; Huhammad ... . 
'Abdu-r-Rashid Nu 'mâni., Ibn -11âj ah a\"rr 'Iim-iHadis, 

• 
(Kru:'achi, 1960 A.D.), see particularly i ts "Intro

duction ll • Oi' these only ~idd:tq:t ',l1as talcen a serious 

notice oi' the views of Orie,ntaJ..ist scholars, such 
.... 

as Goldziher, on ~adith. The recent article by 

S.I-I. Yûsuf also deserves mention, being a serious, 

sch01arly attemp-'G to explain: IlThe Sunnah - its 

Transmission,Deve10pment and Revision ll , Islamic 

Culture, vol. X)~vII, 'pp. 271-82 and vol. Y~orvIII, 

pp. 15-25., 

27. Cf. Schacht, Il?re-Islamic Background and Early 

~ Developmen t of Jurisprudence ", ria':, in the Hiddle 
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East, vol ~ l, e d. Haj id Khadduri and Herbert J. 
. . 

Liebesny, (Washington, 1955 A.D.), p. 41. Cited 

hereafter as La"r in the Hidd.le E,a.st. 

28. Origins, p. 6 and nassim. 

29. It has been observed \'ri th regé:'.rd to the 

Khâriji and· shi'i legal doctrines that they 

differ from the lega.l doctrines of the sunni 

schools no more than these last differ·from 

one another. This featltre apparently makes 

it plausible to conclude that the features 

. common to Illiârij i, shi' i and SU1'll:d schools 

"are older than the schisms whicl:.. split the 

Islanlic communi ty 'vvithin i ts fi:r-st century". 

(Origins', p. 260). It also pOil'lts to a 

possible commOl1 source i'lherefrom these doc

trines were derived. Schacht considers this 

conclusion mHvarr.anted (] .. oc. cit.), but' on 

grounds \vhich are themselves open to question. 

In fact on this point he seems to argue in a 

circle. The subject is important and challeng

ing enough to forn the theme of a separate 

study. 

30. See on·thissubject, S.G.V. :Pitzgerald, 

"The iUleged Debt of Is181nic to ltoman La,',", 
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1.02 and J. Schacht, UForeign Elements in 

llncient Is1.amic Law Il , Journal' of Comparative 

Legis1.ation and International La\-', vol. XXXII, 

(1.950 A.D.), pp. 9-1.6. The two \-'riters represent 

two confl.icting view·s. 

31.. Out of these, the works of Abü Yûsuf (d. 1.82) 

and Shaybân! (d. 1.89) are the :fundamenta1. 

sources of our study, for they constitute an 

authentic col1.ection of the doctrines of the 

Kufian jurists from Ibrâh1m to Sn~ybân1. 

32. See R.G. Coll llLgwood , The Idea of History, 

Galaxy Books, III Galaxy printing, (New York, 

1959 A.D.), passim, especially pp. 249 ff. 

33. It would be pertinent, perhaps, to point 

out that besides the objective canons of histo-

rical inquiry and in our vievT they are 

important and a good deal. of confusion on our 

subject has resulted from the failure to apply 

these canons adequately -- the outlook, atti

tudes and inherited biases of the investigator 

on the sub-conscious level also influence his 

findings to a considerable degree. This obser

vation applies to those scholars with whom this 

, .. Tri ter has frequently disagreed in this \'lork, 

as well as to the "{ri ter himself. (.An interesting 
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\'lork i'lhich illustrates the influence of the life-

eXl1eriences, personal convictiOll:3, etc., of five 

eminent Western scholars viz. Goldziher, Becker, 

Hurgronj e, r,Iacdonald and Hassignon, 011. their " 

academic findings in the field of Islamics is J. 

'\'faardenburg, L'Islam dans le I1.:!-roir de " l'Occident, 

II edition, (Paris, 1962 A.D.). See passlin, 

especially pp. 264-314). On the '''hole, the '\'lestern 

scholars seem to be possessed of a skepticism "lhich, 

to this writer, appee.rs to be unuarranted; and it 

''lill be no surprise if severaJ. of these "lestern 

scholars ''lill find this Vlri ter r s attitude bordering 

on uncri tical credulity. li.cademic honesty demands 

that this element of sub-conscious, perha1's su1'er

rational bias be i'rarJdy recogr..ized. " 

This "lri ter C2.n hardly illustrate this better 

than by citing a personal incident, for the mention 

of "\"lhich indulgence is craved. This wri ter \'las 

once reading a section of the HiJ.vratta' of I-Iâlik 

\-li th a very learr.:.ed "\"'testern scholar. Vle read 

together a tradi tj_Ol1 \'Ihich stated that 'Abd lQlâh 

b. 'Umar sold a slave for 800 dirhams with barâ' ah. 

The buyer later complained that the slave had some 

defect which Ibn 'Umar had not disclosed and the 

matter \-ras referred to 'Uthman b. 'Mfân. The 



plaintifi' having made his complaint, Ibn 'Umar 

pointed out that he had sold the slave with 

barâ' ah. 'Uthmân aslœd Ibn 'Umar ta state on 

oath that at the time of the sale he \'Ias not 

aware ai' any dei'ect in the slave. Ibn 'Umar 

declined ta state that on oath [on account ai' 

pietyJ and the slave 'ViaS returned ta him and 
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the sale cancelled. Subsequently the slave 

became heaJ. thy and \'!aS sold for 1500 dirhams. 

(See 11ro.ik b •. <\nas, NLl\'ra·~~â, "ed. Fu' âd • Abd 

aJ.-Bâq:t, 2 vals., (Cairo, 1370/1951 À.,D.) ,vol. II, 

p. 612, cited hereafter as Muw.). About this 

tradition, particularly the last part of it, 

the learned scholar pointed out that he coUld 

regard it as nothing e1se but sheer fabrication 

on the part of the Huslims of some later period 

in arder ta create a halo of piety around the 

personality ~f Ibn tThnar. On the contrary, this 

\'1riter failed, and still i'ails ta see \'1hy it 

could not be a true story -- a luanls rei'usal ta 

drag in Godls name for the sake of petty pecuniary 

gain. i-'Jb.at seems ta lie at the base of these t\'10 

differentattituo.es is not sa m"<.wh a disagreement 

in the application of the historica1 method, but 

perhaps certain pre-suppositions, at the sub-
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conscious if not at the conscio'1..18 level, about 

huma.ll nature and our generaJ. estj.mates of the 
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piety and moraJ.. Cllél.l·8.cter of the early Huslims. 

34. It is not suggested that only à priori argu-
/ 

ments have been adduced in favour of this judgment. 

The à 'Criori judgments seem, hO,\'lever, to " have 

coloured'the intel~retation of à postriori evidence. 

35. See below pp. 39 ff. 

!36. ' K. al-Âthâr, ed.' '\'lith comments by J-1.b'Û aJ.-i'lafâ' 

aJ.-Afghâni, (Cairo, 1355), cited hereafter as 

Âthâr A. Y. Reference has been I1cde accor,ding 

to the numbers of the traditions. 

37. K. al-Âthâr, (Karachi, circa 1960 A.D.), cited 

hereafter as .athâr Sh. Reference has been made 

according to the numbers of the traditions. 

38. Cf. Schacht: U\'le :must regard the aJ...leged 

opinions and traditions of Ibl"§.him as be ing fully 

as fictitious as those of his contemporaries ••.• 

Hammâd or someone usil1g his name is therefore, . 
mainly responsible for a:ctributing latèr doctrines 

to Ibrâhim Il. (Origin~, p. 236) 0 For our views, 

see belo'" p. 92 3l1d n. 88. 

39. Origins, p. 27. S'3e for instance, Ibn Qutaybah, 

Ta'vlil t·1ukhtaJ...if 8,l-;eod:tth, (Cairo, 1326), passim, 

see especiaJ..ly pp. 64 f.; aJ...-I{ll8,t;ib aJ.-Baghdâdi, 



Ta' rildl Baghdâd, 14 vols., (Cairo, 1349), see 

for instance, vol. XIII, p. 386 f:f., and often. 

See also Ibn Khaldûn, .2:Q.. cit., pp. '444 and 

446 f. 
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ClIA:PTER l 

THE EEGIliJ'NING 

1. See Qur'ân II, 170; V. 104; VII. 28 and 70; XXI. 

53 f. r XXVI. 74 ff.; XLIII. 23. 

2. It is true that in the more prosperous commercial 

ci ties su ch as Hecca, the conditions '\'lere not aJ. to-

gether primitive aJ.1.d city states of sorts '\'rere 

emerging. NeverthelGss, the autrtority of the tribe 

had not been substantially ''leakened to render our 

statement incorrect. 

3. . The plural of this "lord is 1';-al{amah. S.v. al-

Hu C jam aJ.-Was:Lt, 2 vols., ed. Ibrâhim Nustafâ, et al, .. " --
2 vols., (Cairo, 1380) • .As for the .... lord huld{Sm, 

(see Qur'ân, II. 188), it is the plural of ï;âkim, and 

this latter means the same (certainly at least in the. 

usage of the post-Jâhil:L pe:-ciod) as 1?-akam. S.v. the 

standard }~abic dictionaries sucrt as Lisân al_cArab, 

4. See E. Tyan, Histoi:l.'e de l' Orge.nisation Judiciaire 

en uays d'Isla~, II edition, (Leiden, 1960 A.D.), pp. 

27 ff.; J. Schacht, .!ln Introduction to Is1amic Lm'.", 

(London, 1964 A.TI.), J)p. 7 f., ci ted herea.:rter as 

Introduction; J. \'[e11hausen, "Tribal Life during the 
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Epie Feriod", Historien's History, vol. VIII, pp. 

284 :f:f~ . 

5. See the Qur' ân VII. 70; XXI. 54· and passim. 

See aJ.so n. 1 aboV0. . Sigl'1i:fican"lï ruso is the 

Quranic term to de:;lignate the pre-Islamic past o:f 

the Arabs; "j âJ:lil:Lya..l).1t (Qur' â:n V. 50; XXXIII. 33; 

and XLVIII. 26). This S0ems to epitomise the 

Quranic disdain :for the time \'/he11 the ufore:fathers Il 

of the Arabs did not enjoy the privilegeo:f being 

directed by heavenly dis:gensatio11. For the Quranic 

attitude to the pre-Islamicpast, see the Quranic 

verse III. 103: l'lYou viere on the brink o:f a pit 

of fire, then He saved you therefrom". 

6. See, for· instance, -t;h0 Qur' ân IIo 213; IV 60 ;f.; 

V.47 and 49; and XXIV. 48, and often. 

7. See the Qur'ân passim, especially V. 45 ff. 
, 

8. \'lith regard to the Qt1X'ân one canhave either of 

the two follo'Vlil1g hypotheses: ei ther i t is revela.

tion from God to the Proj?het, as the Huslims believe; 

or that the Frophet's claim of its being reve1ation 

from God . is incorrect. In both t9:é cases our above

mentioned observation is accurate. I:f it is true 

that Gabriel revealed it to the Prophet's heart (as 
-

the Qur'ân says, vide. II. 97; XXVI. 193 1'., etc.), 

i t is obvious that this .tact \'las bound to becorne the 
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predominant factor in the shaping of the mental 

attitude of the Prophet. On the contrary, if one 

does not accept this and starts 'I.:ith the other 

hypothesis, the intimacy bet\'leen the outlook of 

the. Prophet and the Qur' §n '\'!ill still .remain undeni

able. 

9. See the Qur'ân, passim, especielly IV. 65: 

lIBut no, by your Lord they do not believe [in 

reali ty ] until they malee you a judge of that '\'lhich 

has become a matter of disagreement among them, and 

then do not find any straitness in their hearts as 

to 'Vlhat you have decided and submi t 'Vii th entire 

submission. Il 

10. To cite Gibb: UDuring i t.s first century" the 

rl1uslim religious com.munity presents, in general, the 

features of an ethical society .... Its ethics are ••• 

revealed ethics, not the produc"'.; of rational specu-

. lations or of social (3x"Oerience.. Their authori ty and 

validity are deriv-ed i'rom the belief that they conform 

to the "'ill of an all-controlling personal God, the 

motive behind them. is i<leally one of religious devotion, 

their sanctions are supernatural and eschatologicaJ. ••• 

Vie\'led in the light of the ul tiraate principle '\vhich 

regulates hv]Uan existence, all human institutions 

talce on a new signific2.J.lce. They are not immaterial 



399 

to religious life, they either eJ~ress or do not 

express the \'lill of Gad fpr men, andthey ei ther . 

conduce or do not conduce to a life of t;rue sub

mission te Godl~. (S-ç2-:~<;l=L~~p __ th~ __ 9i vili~~ti.9..~ of 

Islam, ed. S. J. Shai'i and Vl. R. Polk, London, 

1962 A.D., p. 197 ~ . Cited hereafter as Civiliza

tion of Islam.). '\IJhat is most crucial, it may be 

pointed out, is not the inherent re1igious rele

vance of a question, but the attitude of mind \'lhich 

perceives it to be religiously relevant. 

Il. Cf. Schacht: 71But he [i. e., -'.;he ProphetJ i'lie:l:ded 

his aJ..most absolute pOi'ler not i'li"'.;hin but \'Tithout 

the existing legal system; his authori ty 'VIas not 

legal but, for the be1ievers, religious and for the 

lulœi'lBrm, politicalll ' (Introduc-'.;ion, p. Il). 

Schacht also observes for a slightly later period: 

"As had ceen the case in. the time of the Prophet, 

la\'I as such fell outside the sphere of religion, 

and as far as tll ere uer-e no reli8ious or moral 

objections to specific trrulsact~ons or modes of 

behaviour, the t .8chnic2J. aS3Jects of lavl i'iere a matter 

of indifference to the )Iuslims" (Ibid., p. 19). 

12. IV. 10. See clso for instance, II.81. "Yea! 

vlhoever earns evil ruld his sins beset him on every 

side, these are "che inrilates of t}le fire: in i t 



400 

they shaJ.l E'.bide. Il 

13. Coulsol1,.sm • .9.~i!., p. 12. 

14. . See, for instance, the doctrine of Ibn Ab! Laylc1 

(d. 148) in Tr. I, 3. 

Schacht, . for instance, remarl:s: "Generally 

. spea.king, Huhrurmad [s.ic] had little reason to ch;:mge 

. the existing customary 1aw. His aim as a l'rophet 

"las not to create a ne''! system of la\'l; i t "/aS ta 

teach men hO"l ta act, what ta do, and '"hat to avoid 

in arder .to pass the reckoning on the Day of Judge

ment •••• Rad religious and ethical standards been 

comprehensively applied ta aIl 2spects of human 

pehaviour, .and had they been consistently follo\'led 

in practice, there 'V'oulel have been no room and no 

need for a legal system in the narroi'{ meaning of 

the term" This ' \\Tas in fact "I:;he original ideal of 

Nuhammad; traces of it, such as the recurrent in-

sistence on the merits of forgiveness, in a very 

\'Vide meaning of the \'10 rel , are fou..'l'l.d in the Koran 

[..ê.iQ.] and the abandol1I1ent of rights is consequently 

. treated in detail in Islamic Laiv. But the :Pro"'Ohet 

eventually had to resign himself to applying reli-

gious and ethic8.1 pril;.d:ples to legal institutions 

as he fou.nd thern. (Introduction,1". 11)~ (Emphasis 

is our own). Rah.rnan eXpresses the view that: Il No i'l , 
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the overall picture of the Prophetie biography 

if we look behind the colouring supplied by the 

11edieval legaJ. mass - has certain1y no tendency 

to suggest the impression o~ the Prophet as a pan

l~gist neatly regulating the fille details of 'human 

life from administration to those of ritual purity. 

The evidence, in tac't, strongly sil.ggests thatthe 

Prophet was a moral reformer of mankind and that, 

apart from occasional decisions, which had the 

character of ~ ~ cases, he seldom resorted to 

general legislation as a means of furthering the 

general Islamic cause •••• For one thing it can be 

concluded à priori that the Prophet, who waa, until 

his death, engaged in a grim moral and politica1 

atrugg1e againat the Meccans and the Arabs and in 

organizing his community-state, could hardly have 

found time to 1ay down rules ~or the minutiae of 

1ife. n (Fazlur Rahman, .Q.n.. ill., pp. 10 f.) Both 

the excerpts indicate a certain attitude of mind 

which is no less significant than the actual opi

nions. Oommon to both of these writers is the fact 

that the Prophetls interest in 1egal questions was, 

on the whole, a nominal one. Bee also Ooulson, 

.Q.n.. m., pp. 11 ff., and • Abd al-Qâdir, .Qp.. ci t., 

pp. 20 f. See also n. ,21 below. 
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15. L. Ostrorog, The Angora Reform, p. 19, cited 

by S. D. Goitein, "The Birth-Hour of MUE!lim Law"~ 

Mus1im World, voie L, p. 24; Faz1ur Rahman, ~. 

m., p. 10; Coulson, .Qll. ill., p. 12. 

16. For the legal aspect of the Qur'ân, see Ab~ 

Bakr al-Jassâs, Ahkâm al-Qur'ân, 3 vols., (Cairo, ... . 
1347) • 

17. According to Coulson, (~. ~., p. 12), 600 

verses. 

18. Ostrorog cited in Goitein, ~. ~., p. 12. 

19. .. Goi tein, n. ill., l? 24. 

20. For this we might borrow Schacht's expression: 

"applying re1igious and ethicaJ. principles to 

legal problems and relationships." (Introduction, 

p. 11) ~ 

21. Cf. J .N.D. Anderson 1 s observation: "It is 

evident that 1IIuJtammad himself made no attempt to 

work out any comprehensive legaJ. system, a task 

for which he seems to .have been singularly ill

suited; instead, he contented himself with '\'1hat 

went little beyond '~hQQ' amendments to the 

existing customary law." ("Recent Developments in 

Shari' a Law", Muslim V/orld, XL, p. 245); Fazlur 

Rahman, 2.l2.. ill., p. 10 and Coulson, ~. ill., 

p. 13. 



22. 

·.23. 
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Qur' ân. ri. 7. 

G. Bergstrasser, G1JYldzüge des islamischen Rechts, 

(Berlin, 1935 A.D~), cited in Coulson, .Qll. ill., 

p. 16 and n. 2. Schaoht attributes the same motive 

to the QUranic attitude to polygamy.(See Introduc

.i!Qn, p. 14) • 

..24. . For:ooits text, see Ibn ~ishfun, aJ.-S1rah, ed. Mul:}.ammad 

.I1ul}.Yal-Din 'Abd 1:iJ.-~amid~ 4 vols~, (Cairo, 1937 A.D.), 

vol. II, pp. 119 tt. 

25. Goiten, .Qll. cit., p. 25. 

26. Ibid., p. 27. 

27. . Loc.~. Â Muslim, such as the present writer, 

would be inclined to look at this matter in a ditte

rent light. The wo phases of the Prophet's lii'e -

I>leccan and Hedinan -seem to the Huslims to be the 

gradual unfolding of a Divine plan, a plan according 

to which the stress on dogmatic and ethical aspects 

preceded the expounding ot legal prescriptions. 

This generally appears to the I·luslims to be unrelated 

to tortuitous circumstances. It seems to tollow a 

wise scheme in which first things come tirst. See, 

tor instance, Faruki, 2Q. cit., pp. 20 tt. 

28. Goi ten, . .Qll. ci t., p. 29. 

29. See immediately belovl. 

30. See below pp. 39 ff. 
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to be used :for dispel'lsation o:f justice, is plausible. 

Nevertheless, the nature o:f the :function o:fthe hakam 
o 

gradually changed, begil~ing with the modi:fications 
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introduced by the Prophet. 'It is aJ.so possible 

that during the first century of Islam the terms 

gâ41 and 1;aJcam (and ï;âkim?)were used interchange

ably. This'does not detract from the fact that the 

institution itself had substantially changed. See 

belowpp. 46 1'1'. 

38. See Tyan, .QJ2. li., :pp. 67 f:f. and 83 1'1'. In 

this he has been i'ollo\'led by Schacht who, in fact, 

has taken over the entire 'thesis of Tyan as an, 

historicaJ.ly established fact. See Introduction, 

. pp. 24 ~i'.; IIPre-Islamic Baclq~round ", Law in the 

Middle East, pp. 29 1'1'. 

As for our conclusion, it is supported, ~~ 

~, by "Constitution of Medinan' (mentioned in 

Ibn Ip.shâm, .QJ2.. ci t., vol 0 1I7 pp 0 119 1'1' 0), which, 

outlines the afuainistrative structure of Medina 

under the'Prophet. See paragraphs 23 and 42 of the 

said constitution (according to,the paragraphing 

of 11. Watt, 11uhammad at Medina, (Oxford, 1956 A.D.), 

pp. 223 1'1'. 

39. Tyan, .QJ2. ci t., pp. 27 1'1'. 

40.. Ibid., p. 64. 

41. Ibid., ,pp. 64 f. In the case of the last-men-, 

tioned verse, the actual words of "the Qur'ân are: 

"'\'la li kulli ummatin rasiU fa idhâ j â' a rasÜluhum 

/ 
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gudiya bay:nahum bi al-gist wa hum la yuzlamlln. (And . . 
.for every nat~on ~here is an apostle. When their 

apostle comes, the matter will be deoided between 

them with justioe and they shall not be dealt with 

unjustly) • 

42 • Ibid., p. 65. 

43 • lli9:,., . p. 69. 

· 44. lli9:,., p. 70. 

45. Rather than by a oourt of law! 

46 • ~., p. 73. 

47. ~., p. 77. 

48. Loc. cit. 

49. ~., pp. 78 ff. See below lm. 64 ff. 

50. For the latter part of the statement, see the 

. Qur' ân XXXIII. 21. 

51. This should also be read in oon.junoti·on wi th the 

denunciation of the pre-Islamic tahkÎm (Qur'ân V • . 
50, etc.) and with the insistence of the Qur'ân 

thatdisputes should be referred to the Prophet 

alone (Qur'ân IV. 65). Âs for the Prophetls dis

oretion to decline judgment of disputes (Qur'ân 

V. 42), referred to by Tyan (Q2. cit., p. 65), the 

reason is not what Tyan suggests, viz., the arbitral 

jurisdiotion of the ~rophet. It has rather been 

hinted in the following Quranic verse: "How come 

.1 
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they unto .thee for judgment when they ha:ve Torah, 

wherein Allâh hath delivered judgment ~for them]? 

Yet . even a.:fter that they turn away. Such folk are 

not believers" (V. 43). 

52. Ty'an, 2n.~., p. 64. 

53. See above pp. 41 f. 

54. See above p. 44 • 

. 55. Indeed, it continues to ~ction even to-day and 

in the most primitive as weIl as the most advanced 

societies. 

56. This,. however, was not the case in the question 

unde~ discussion. For, as we have pointed out above, 

arbitration does not necessarily exclude the exist

ence of a publicly administered system of justice. 

It can also supplement that system. 

57. See below p. 50,nn. 61 f. 

58. Tyan, .Ql2.. m., pp. 69 f. 

59~ Another tradition, hO'lIever, places the total. 

period of his judgeship at 60 years. Wak1', Akhbâr 

al-Qudâh, 3 vols~, ed. 'Abd al-'Az1z Mustafa' al-. . . 
, , 

~arâghi, (Cairo, 1366), vol. II, p. 200. Moreover, 

according to Schacht the death of Shuray:Q. occured some

times between 76 and 99, though Schacht inclines to the 

view that he died sometime before 80. (Origins, ·p. 

229). (According to a tradition cited by Wak!', 
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Q2. ~., vol. II, p. 199, he died in the year 86). 

The argument of Tyan consists of showing the legend

ary character of Shurayh, inter alia, on the ground . -
that Kufa w'as found;ed between 17 and 19, and Shuraylt 

died circa 80 ("lhich makes i t impossible that he 

should have served as a judge for siXty-five years). 

See Tyan, .Q.R., cit., p. 75. 

60. See ~., pp. 77 f. 

61,. Cf. Wald:: .Q:Q.. cit., vol. l, pp. 280 f. "Abil }Iûs~ 
, ' 

was the amir and the gâdi till 'Uthmân removed him - . 
towards the end of 28 or in 29." 

62. The office of judge "ras combined sometimes wi th 

'that of,pol~e, sometime with public exchequer and 

qui te often w'i th that of gassâs. See Kind:t, K. al-.. . 
\'lulâh ''la K. al-Qu~âll :ri :r-li~r, ed., R. Gue st , (Beirut, 

19.08 A.D.), pp. 303" 311, 317 ' and 3480 

63. Tyan, .Q.R. Qii., pp. 78 f. 

64. K. al-IDlarâj, (Cairo, 1352), p. 117. (Cited here

after as Kharâj). According to Hamidullah, however, 

the earliest work in \'Ihich excerpts of this instruc

tion are found i8 the J~i' of Ma'mar b. Râsh1d 

\ ' . 

65. 

(d. 132). One manuscriDt df this work is found in 

Istanbul and ano'l;her in lwkaxa. 

See K. al-Hujaj, (Lucknow, 1888 À.D.). The sen-• 
tence mentioned has relevance ta legal the ory. This 
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epistle has aJ.so beenmmentioned by Sarakhs1 in his 

Mabsû~, 30 vols., (Cairo, 1324-31), see vol. XVI, 

pp. 60 ~~., as having been taken from Shaybâni. 

The ~ragments of Shaybân:L' s K. al-A~l (found in 

the ~orm o~ manuscript in Egypt and Turkey) , also . 

contain excerpts ~rom theepistle o~ 'Umar in the 

chapters on Sulh and Da C âw:L. For the citation of . . 
a sentence o~ this letter, without any mention of 

the name of Ashtari, see ~., p. 720. 

66. . The i:n:formation about the manuscripts o~ ~t of 

Ma 'mar and about A~l ofShaybâni is based on a 

letter of M. Hamidullah to this writer. Hamidullah 

claims -thé."t; ha has been able to locate the complete 

text of this letter in twenty seven works, and 

excerpts in the worka of rive authors of the early 

periode For a f'uller discussion, see al-Nucmân b. 

aJ.-Firâq, Ta'rikh aJ.-Basrah, ed. Hamidullah, under 

print in Kuwait. 

67. See, the classical works on U~ûl aJ.-Figh,e .g., 

Sa Q d al-Din: T~tâzâni, al-Talw1h t alâ al-TaWdft, . . 
(Cairo, n.d.), 2 vols., see vol. l, p. 26. 

68. Schacht, Intorduction, pp. 17~. C~. Coulson: 

". .' • tfler~ was no suggestion at this stage, that 

the Prophet '\'las any other but a human interpreter . 

of the divine revelation; his authority lay in the 

.' 
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tact that he was closest, in time and spirit, to 

the Qur' an and as such ''las the ul timate starting

point of the sunna" (.Q.],. ill., p. 43). ' 

69. Cf. Faz1ur Rahman, QR. Q!i~, p. 9. See also 

n. 75 be1ow. 

70. See ~., p. 11. This underlies much of what 

Schacht says in his "lorks passim. 

71. ~ee above ; pp. 33 f. and n. 23. 

72. Schacht, Introduction, p. 6. 

73. This conclusion which, in this writer' s view, 

is of very considerable Si~lificance, is based on 

a genera1 survey o~ the subjects dealt with in the 

traditions found in the ear1iest extant works, 

~., the wcrks of Abû Yûsuf, Shaybant and HâJ.ik, 

etc., in comparison '\Vith Qura:nic Iegal provisions. 

Cf. Coulson, .Q.p,. m., p. 22: ."Su:rfice i t to say 

here that I1uhammad must have been faced during his . 
rule at Hedina wi th a variety of 1egal problems, 

particular1y those which, as '\tre have noted, arose 

out of' the terras of the. Qur' ân i tself." See also 

~., pp. 64 ff. 

74. The lack of e::chaustive records of · the sayings and 

doings of the ~rophet, as contrasted with the case 

of the Qur'ân has been a standing argument against 

their untrustworthiness. See, for instance, D.S. 
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l'-Iargoliouth, The Early Development of I1ohammedanism, 

(London, 1914 A.D.), pp. 79 f. Cited:hereafter as 

, Early Development. 

75. Cf. the remarks of Fazlur Rahman: "That the 

Had~th from the Prophet must have existed from the 
• 
every beginningof Islam is a fact which may not 

reasonably be doubted. Indeed, durillg the life-

time of the Prophet, it was perfectly natural for 

the I1uslims to ta~k about what the Prophet did or 

said, especiaJ.ly in a public qapacity. The .Arabs, 

Who' memorized and handed do,.,n poetry o:t their poets, 

sayings of their soothsayers and statements of their" 

judges and tribal leaders, cannot be expected to 

fail to 'notice and narrate the deeds and sayings of 

the one whom they aclmowledged as the Prophet of 

God. Rejection of this penomenon is tantamount to 

a great irrationality, a sin against history. ,Their 

new Sunnah - the Sunnah of the Prophet - was much 

too important (an importance so emphatically en

sbrined in the Qur'ân itself) to be either ignored 

or neglected •••• " (Fazlur Rahman, .Ql2.. ill., pp. 31 

f.). Cf. also the remarks of O.S. Hurgronje: 

"Violent disputes arose in the Huslim state concern

ing all kinds of meas~~es •••• The decisive argument 

in their disputes cO:''lsisted from the beginniug in 

./ 
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proving that the Prophet had acted or decided in a 

certain way; Muharrunad 1 s competence as a. law-giver 

had not yet been established as an explicit doct

rine, but the whole of the comm~~ty took it for 

granted that whoever could ~uote a precedent of 

the Prophet "las right. If this attitude "las aJ.

ready an axiomatic truth when Muhammad was still 

aJ.ive, it is easy to understand that after his 

death it was less than ever likely to be called 

into doubt; it is not strange, indeed, that after 

his l~ps Were foreever closed, more and more weight 

came to be given to his utterances. 1t (Se1ected 

'\'Torks, ed. and tr. in Eng1ish and French by J. 

Schacht and G.H. Eousquet, Leiden, 1957 A.D.), 

p. 270. 

76. "The Ear1iest 13:i:-0graphies of the Prophet and their 

Authors", Is1amic Culture, vol. I,pp. 536 ff. 

77. See H.A.R. Gibb, Civi1ization of Islam, pp. 109 ff. 

78. See his Introduction to Sahifah Hammam ibn 

Hunabbih [sic] ed., 11. Hamidullah, with English 

translation N. Rallimuddin, V , edition, (Hyderabad, 

1961 A.D.), pp. 43 ff. Ci ted hereafter as Sahifah 

of Hammam ibn l'lunabbih. 

79. See, for instance, reference to the Sah1fah of 

c Abd .AJ.1âb. b. t,Amr b. al- C 15, ron Sac d, al-Tabagât 
. • 0 



a1-Kubr~, 8 vols., (Beirut, 1380), see vol. IV, 

p. 262. For the early collection of traditions, 

see Had1 th Li terature, .Ql1. ci t., pp. 22 ff .Cf • . ---
Muh. ~., v~l. II, pp. 195 and 231 f. 

ao. Afterpointing out that 'Urwah used to state 
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his sources, he \"rites: "Isnâd in its primitive 

form \'1as then somewhere about the yea:r 75 A.H. 

aJ.ready esta'blished li (Horovitz, 0'0. ill., p. 550). 

Ote Islamic Methodology, p. 72 &ld n. 60. 

al. "Treatise of Ba~ri", ed. Ritter, Der Islam, vol. 

XXI, (1933 A.D.), p. 67, cited hereafter as 

"Treatise of Basr1" • 
• 

a2. It is strange, . indeed, that notwi thstanding 

these evidences Schacht should have come to the 

conclusion that. isnâd originated sometime early in 

the second century (Origins, pp. 36 f.). Stranger 

still is his interpretation of the traditions which 

refer to the fitnah as the starting-point of isnâd. 

Basing himself on Awzâ'i' 's reference to the fitnah 

folloWing the assassination of "lal1d 'b. Yazid in 

the year 126 (Tr. IX, 3), Schacht argues that even 

though the statement is correct as to the time for 

the origin of isnâd (i.e., circa 126), t~e tradition 

itself is spurious, for its transmitter, Ibn Sirin 

had dies in 110 A.H. several years before the fitnâh 
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(Origins, pp. 36 ~~.). This is a colossal error. 

'Fitnah' is a generic term which signi~ies civil 

war. It is because of this ' that Awzâ'i used this 

term with re~erence to the civil war Which Awzâ'i 

had himself witnessed and which had had grave con

sequences. In early (as well as later) Islamic 

literature, however, ~itnah usually denotes the 

civil war which roughly covers the ~ive yea:rs f'ol

lowing the assassination of the third Caliph 'Uthmân. 

A tradition ~ ~ujaj (p. 139) with the isnâd Mâlik -

Nâfi' mentions that Ibn 'Umar (d. 73) performed 

pilgrimage during the ~i tnah. No''', if Mâlik had 

in mindthe f'itnah of ,126, he would obviously not 

have used the term for here the span of time between 

the death of the person referred to and the fitnah 

of 126 is no less than fifty-thr~e yea:rs. The 

only fitnah that he could, therefore, have referred 

to would have been either the one following the as~ 

sassination of 'Uthmân (circa 36) or that f'ollowing 

the assassination of'" Ibn al-Zubayr (circa 73) • For 

the use of' the term fitnah, see: 

(i) Abû Hanifah aJ.-Dmawari (d. '282), al-Akhbâr ' . . 

al-Tiwâl' (Cairo, 1960 A.DJ, pp. 145, 158. . ' ' 

(ii) Bukhâri refers to three "fitnahs, the first 

was that following the assassination of 'Uthman, 
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As t'or 

the third one, he mentions no partioular event (see 

the seotion on 11§ghâzt) • Bukhârî also re:fers to 

the C um,rah o:f Ibn C Umar during the time o:f fi tnah 

(see Seotion on Nuhassar). In the Book o.f' Fitnah, 

too, there is re.f'erence to fitnah in a tr.adition 

which men~ions Zayd b. Thâbi t and cAli. Obvious1y 

.enough, here nothing could have. been meant except 

the .f'itnah which :followed the assassination of 

CUthmân. 

(iii) Ibn Mâjah, see the Book o.f' Janâc iz re.f'e·rs 

to the same. 

(iv) In the r1usnad o.f' Ahmad b. HanbaJ. this very 

.f'itnah is re.f'erred to (vol. l, p. 185), aJ.ong with 

the .f'itnah o.f' Ibn aJ.-Z~bay~ (vol. l, p. 320; vol. II, 

p. 63). 

(v) Waki l , QR. cit., vol. l, p. 121; vol. II, 

p. 218, p. 397 and o.f'ten. 

(vi) Ibn Sald, ~.'2!!., vol. VI, pp. 140 and 

141. '. 

Our own oonolusion is that the isnâd had origi

nated around the year 50, but it was not oonsidered 

essential ~d was there.f'ore not used very oonsiet

ently. See also above p. 60 and nn. 80 .f'. 

See Origine, passim, see, especiaJ.ly, pp. 141 :f.f'. 

/ 
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84. , Cf. Muh. St., vol. II, pp. ,204 f. 

85. Hamidullah, Sahifah, ~. m., (Introd1.1.ction), 

p. 4', ci ting BaJ.âdhuri, Fut-ah al-Buldân" Leiden 

edition, pp. 471 f. See a1so Sidd!qi, Hadith . 
Li terature , .QI?. m., p. 41. 

86. Loc. ci t. See also Sahifab. of Hammam ibn 

Munabbih, .2ll. ill., p. 4 and IUl. 2 and ,. 

87. Among other factors, it may be noted that the 

first paper factory was estab1ished in Iraq in ~78 

(Civi1ization of Islam, p. ~15). This would give 

some idea as to the material hindrances in the 

spread of information. The composition of written 

works began after the 1apse of a considerable 

period of' timeafter the death of the Proph~t, and 

of the ear1iest composed works, only a few are extant. 

"The [ful1-f1edgedl1iterary period of Is1amic law, 

accordingto Schacht, ' began around the year 150." 

, (Law in the Middle East, p. 50). For the ear1iest 

period of the composition of books, see aJ.so Early 

Deve1opment, pp. 39 f. 

88 &: 89., For a fuller discussiol'1. of this, see below 

pp. 2,4 ff. 

90. For his use of this argument, see Origins, passim, 

especiaJ.ly, pp. 141 ff. 

91. . The fo11oWing incidents of aFl 1ate as the time 
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of Shâfi'i give some idea of the difficu.lties that 

would have been encountered by the ear1ier genera

tions: 

(1) In order to find out the true amount of 

jizyah exacted from the Jews an.d Christians in 

Yemen under the ProphetIe regulation, Shâfi'! 

trave11ed over the who1e of thatcountry: and as~ed 

for information in every province. (K. al-Umm, 

7 vols., Bulaq, 1321-5, vol. IV, p. 101. Cited · 

hereafter as Umm) • . 

(2) In order to discover the true theory of 

wagf, he consul ted many descendants of the .Ansâ.r • 
and the Muhâj irs. (1Ë.ll.., vol. III, p. 276). 

(3) He consulted more than one member of the 

fa.mily of 'Umar a~'ld of the family of 'Ali about 

so and so. (~., p. 281). 

92. Cf. Coulson's moderating consideratioris regard-

ing sweeping about this line of argument, .Ql2. • . ,Q,Ü., 

pp. 64 1'1'. 

93. La"l in the Hiddle East, p" 46; Introduction, p. 34. 

94. Coulson, .QJ2.. ill., pp. 64 f. This less skepticaJ. 

approach to the corpus of traditions, as à who le , 

does not mean denial of the need for a critical 

study of the traditions, and judging each on the 

basis of its merit. Although it is difficult to 
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elaboratehere the critGria that should guide such 

a critical study, it should be pointed out that 

while isnâd is important, yet it is not enough. 

Perhaps a little more use should be made of the 

canons of internaI criticism which are known to 

the Muslim scholars as dirâiah and which have also 

been developed during the last few centuries by 

the science of history. Cf., the attempt made by 

F, Rahman, ~. cit., pp. 27 ff., to suggest and 

apply sorne such criteria. His attitude, however, 

appears to the Dresent"vriter as leaning towards 

skepticism to an unwarranted extent. 



CH1ŒTEH II 

TIre E.ABLY l'I-li:..SE - FIQH BEPOllli .AJ3'Û' HAlil"îF.AH 
• 

1. See above pp. 27 ff. 

,2. See immediately belo\'l and pp. 68 f. 

3. Loc. cit. 

4. Traditions on this' question are fOUnd in almost 

aJ.l the standard ''Iorks of Hadith. For a collection . 
of these traditions see aJ.-Shawkâni, :Ha:[l aJ.-A\'ltâr, 

• 
8 vols., (Bu.laq, 1297), seevol. V, pp. 337 ff. 

5. PersonaJ.1y, this "'ri ter believes that Aba. Baler' s 

attribution of the rluing ' in question to the Prophet 

''las genuine. There seelns to be 110 ground to suppose 

that he wou1d have forged a saying of the Prophet 

''Ihich was detrimentaJ. to the material interests of 

his O'V1n daughter, 'Â' isha.h. This is apart from the 

fact that fabrication of this kind hardly coheres 

with the historica1 picture that we have of his 

personaJ.i ty. 

6. For shi'! criticism of Aba. Bakr's ruling (as 

being opposed to the Qur'ân, etc.), see Ibn Kath:Lr, 

al-Bid§yah ",a éQ._:-!fihâ:[8h, 14 vols., (Cairo, 1351-58), 

vol. V., pp. 290 f. Cf. the noted shi'i muffasir 

Tabras:L 's rema.rks, ~'!ajma t al-B~ân f:L Tafs:Lr · al-Qur' ân, 

30 vols., (Beirut, 1955-56 A.D.), see vol. Jal., p. 31. 

419 
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7. For the account of the prob1em given by the 

historians, see al-Bal âdhuri , Futûh al-Btildân, 
. . 

(Beirut, 1957 A.D.), pp. 41 ff., cited ~ereafter 

Fu A B "'~ Y t ~ A , .... as ' Wh aJ.- uldc:u:.Lj al- a qu.bi, Ta rikh, 2 vols., • 
(Beirut, 1379), vol. II, pp. 12 f.; aJ.-~abari, 

Ta'rikh âl.-Umam ''la al-11ul'Ûk" 8 vols., (Cairo, 
A 

1358), vol. II, p. 448; Ibn aJ.-Athir, al-~âmil 

fi al-Ta'r1kh, 9 vols., (Cairo, 1349), vol. II, 

p. 152; Ibn Kath1r, Q2. cit., vol. V, pp. 282 f., 

aJ.-Dhahab1, Siyar A'l?m al-Hubalâ', 5 vols., 
. .. 

(Cairo, 1367), vol. II, p. 89; idem. , Ta' rikh 

al-Islâm, ed. Sal~ aJ.-D1n al-Munaj jad, et al., 

3 vols., (Cairo, 1962 A.D.), see vol. I; pp. 
t" "'" "" t::..t:t 346 ff.; and al-Mas udi, al-Tanbih wa al-Ishri::U., 

ed. 'Abd Allâh Ismâ'il al-~âwi, (Cairo, 1938 A.D.), 
-

p. 350. For traditions, see Shaw1èâ.ni, 10c. ill. 

8. For these events, see Ya'qûbi, .QJ2.. m., vol. 

II, pp. 127 ff.; Ibn Sa'd, Q2. ~~., vol. IV, pp. 

65 ff.; Futru:- al-Buldân, pp. 131 if.; Dhahab1, 

Ta'r1kh aJ.-Islâm, .Ql2.. cit., vol. l, pp. 344 ff. 

See also Kharâj, p. 80, where Abû Bakr is reported 

to have said: . "If they declined [to pay even] a 

rope which.they paid to the :Prophet, l will strive 

against them Il • 

See ab ove pp. 27 f. 



421 

10. See Ibn al-Nadim,' al-Fïhrist, (Cairo, al-

Maktabàb. aJ.-~ijâ.riyah, n.d'.), :p:p. 42 :f:f. 

11. See ab ove :pp. 58 f. 

12. See abov,e pp. 59 f.' 

13. In the early period, mosque was the main 

centre of intellectual activity, including 

doctrinal discussion. See art. "Masdj id Il , in 

E.I., vol. III" :p:p. 315 :ff., especially :pp. 350 f. 

For the discussion on dogmatic questions, see, 

:for 'instance "The Treatise o:f Basri", .Q.Jl. ill., 
• 

passim. The dominant interest of the Muslims 

at this period, however, lay in matters which 

are part of Figh. (See Civilization o:f Islam, 

:pp. 197 :f.). 

14. For this, see above :p:p. 39 :f:f. 

15. See below :p:p. 76 :ff. 

16. One of ,the tasks which engaged the attention 

o:f the Muslims in the early' period was, there:fore, 

to co11ect, al1 available authoritative traditions. 

See also n. 12 above. 

17. ' Qur' ân II, 222. 

18. Âthâr A. Y., 175 i'.; Âthâr Sh., 4,7 :r" 

19. Ibid., 522. 

20. Âthâr Sh., loc. ill. liere the parallel seems to 

have been drawn :from the doctrine of mahr mithl. 
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See also Tr. l, 214. 

21. See Âthâr A. Y., 122 ff. 

22. Âthâr A. Y., 363; Âthâr Sh., 177 ff. 

23. We are proceeding on the assumption that the 

Âthâr of Àbû Yûsuf and that of Shaybâni contain, 

on the whole, authentic information regarding the 

° doctrines of °Ibr§him. See below p. 92 and 

n. 88. 

24. Qur'ân IV.o23. 

25. ° t-!uw. Sh., p. 242; Âthâr Sh., 442 ff. Cf. Waki', 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

~. 211., vol. II, p. 403. 

Ibid., vol. III, p. 20; Âthâr A. Y., 584. 

Âthâr Sh., 426. 

Ibid., 425; Tr. l, 217 f. 

II. 230 ff., 2;6 f.; LXV l f., 6 f., etc. 

Âthâr Sh., 472 f. 
. -

Ibid., 501,509, 516 ff.; Âthâr A.Y.,: 632, 

634. For doctrines on divorce coming down 

from the first century, see~. II, 10(e), (g), 

(h) and (j). 

Tr. II, 12(a). 

Âthâr A.Y., 871. 

34. Tr. II, °ll(b); \,{aki c
, .2ll. m., vol. II, 

p. 230 

35. On gi~â~, see Qur'ân
o 
II, 178; V. 45 

./ 



36. 

37. 

38. 
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Âthâr Sh., 580.C:f. g. l, 171 and Tr. VIII, 1. 

'\vaki', .Qll. cit., vol. III, pp. 8 :f. 

For these, see the earliest works o:f :figh-âthâr, 

especially lthâr A.Y. and Âthâr Sh., passim. See 

aJ.so ~. II: 

39. See above, pp. 29 :f:f. 

40. See above, pp. 35 :f:f. 

4l. II:- 241. 

42. wald c, .Qll. ci t., vol ,. II, p. ' 266. 

43. Kindi, .QJl. m., p. 344. It'is interesting ta 

note that the same judge took a purely legaJ. view 

oi' this deviation :from piety in respect of another 

question. He regards such a person as having lost 

the requisite moral quali:fication :for evidence. 

44. See ~., p. 357. C:f. ~., p. 350. On this 

45. 

see also "{aki', op. cit. , vol. II, pp. 287, 327, 

343 and o:ften. C:f. Mu\'l. Sh. , p. 262. 

~., 1'lak:l c, Jm. ci t." See aJ.so 
.... 

Kindi, .Q:Q.. ci t. , 

vol. II, pp. 384 :f., 395; vol. III, p. 32. This 

question rested on the interpretation o:f the Quranic 

verse XXIV, 4. 

46. For these non-Quranic sources, see be1ow, pp. 

193 :f:f. 

47. ' See Qur' §n II. 106. For a ve.riant view, see 

.Ahmad Hasan, "The Theory o:f Naskh n, Islamic Studies, . . 
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vol. IV ,pp. 181-200. 

48. See ~. II, 10(b), a tradition ~rom tAl1 sup-

porting the view that the pregnant widow's period 

o~ waiting ended either with the completion o~ 

~our months and ten days or with the delivery o~ 

the child depending on whichever occùrs later. 

For other traditions on the subject see Âthâr A.Y., 

650,656,670, I1u\'l. Sh., p. 258. 

48(a). See abôve p. 75. 

49. . Qur' ân XXIV. 4 ~. 

50. See aiso p. 78 above and n. 44. 

51. See A. Jaf~ery, Materials f'or the History of' 

the Text of' the Qur'ân, (Leiden, 19,6A.D.), pp. 

,6, 126, 197. 

52. Âthâr A.Y., 698; Âthâr Sh., 428. See aiso 

n. 46 above. 

5,. See above, p. 60, nn. 80 f'f'. 

54. Even though this situation subsequently con-

tinued to improve i t . 'persisted till as late as 

the second hal~ of' the second century which is 

evidenced in Trs. l, II, III and IX, etc. 

55. See the remark o~ Ibn al-Qayyim, (.Qll. cit., 

vol. l, pp. 64 f~.) about the use o~ ra' y by 

the ear1ier generations. See also Muhammad Abû . 
Zahrah, Abû Han1fah, (Cairo, 1966), pp. 102 f' • 
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56. . See be10'" Chapter V, 'Passim. 

57. VIe are not necessarily sugges"t;ing that the 

word futyâ was used at the period under discus

sion, though it night weIl have oeen in use. 

(See, e.g., "ra1d~, .QJ2. cit., vol. II, p. 251 and 

often) • There can be no ~doubt, hO'Vlever, that the 

institution o:f fut;râ did exist during the first 

century. 

58. See above, pp. 69 f~. 

59. That is, ·a systematized body of knowledge 

de aliilg,·:'''i th the "practica1 · shar·:t ordinance s 

derived from their detai1ed evidences". S.v. 

AJ..-Sharif aJ.-Jurj âni, e.l-Ta ~ rif&:t, (Cairo, 

1983 A.I>.). 

60. See below, pp. 179 ff. 

61. Cf. Origins, p. 214. 

62. Cf. Schacht remaries: 1/ . . . this common body of 

doctrine is, genera l1y speaking, not the result 

of a converging develolJment frem original diyer·

sity towards 1ater unit y, but t~at the common 

a:ncient doctrine came at the beginning and ,.,as 

subsequent1y divGrsii'ied in the severaJ. schoo1s 1/. 

(Origins, . p. 214). Schacht would, in aIl probabi

li ty, disagree from our opinion eJ..')?ressed above 

insofar as he \'1ould date the lI~eginningn ta be 
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much later than we have done, for this "beginning" 

in his vie"l, ,~as the resul t of scrutinizing the 

practices of the Umayyad period. (See Origins, 

p.190). To cite from Schacht again: "The exis

tence of a common body of ancient doctrine ••• does 

not imply that Huhammadan jurisprudence "las cul ti-

'vated exclusively in one place, . but that one place 

was the "intellectual centre of the first theorizing 

and systematizing activities which were to transform 

Umayyad [sie] popular and aruninistrative practice 

into l'1uhammadan la\.,. The ascendency of a single . 

centre of Muhammadan jurisprudence mu.st have been 

maintained for an a~preciable period, because we 

findthat the conmon ancient element sometimes 

com~rises several successive sté€eS of legal doc

trine." (Origins, pp. 222 f.). In his view, this 

centre was Iraq and not r-Iedina (;Loc. cit.). 

This vie\.., of the "Origins 11 of Islamic jurispru

dence does not seem to be unjustified for if the 

last decades of the first century were to be 

regarded as the ~_~lies~ period of Muhammadan 

jurisprudence, this ''Iould mean a too rapid develop

ment of legal doctrines after the year 100 A.H. 

If that is so, \'Tould it be justifiable to hold the 

vie\'l that ••• 11 the ascendancy of a single centre 
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65. 

66. 

67. 
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must have been m8:intained for an appreciable period 

•••• ?" 'Indeed the only historicnJ.ly justifiable 

pre-supposition is that from the earliest times of 

Islâm there has e:dsted a common element \'/hich be

came diversified owing to the attempt to define and 

elaborate i t-Oi'ling to the existence of a common 

source of positive doctrines from the very begin

ning. Moreover, the phenomenon that the Fioh was 

more highly developed in Iraq in the second century 

than it 'l,'las in Hijaz, does not prove that Iraq was 

the original home of Figh and that Iraq'reta~ed 

its ascendancy for a considerable period of time. 

The common element in the legal doctrines of all 

schools of the early period which Schacht perceives, 

owes i tself, as 'l,'le have po~ted out, to a common 

source of inspiration. As for derivation and ela

boration of positive doctrines, they 'l,'lere carried 

on simultaneously at various places, but proceeded 

in Iraq on'a faster pace, as we shall see. 

See ab ove , pp. 76 fi. 

See ab ove , pp •. 82 ff. 

Tr. II, 18 Ca). 

Ibid., ,18 (k). 

~., 19 Ch) and (j). 

~., 11 Ca). 

i 
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70. 

71. 

Ibid., .11 (c). 

~., 12 (j). 
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T11.ere is some error of printing, but the doctrine 

undo,ubtedly is as 'VIe have stated. 

418. 

,.. ,. 
Cf. Athar S11.., 

72. ~. II, 10 Ch). 

73. 1,lli., 10 (e) Cf. HLW!. Sh., pp. 226 f. 

74. Ibid., 10 (g). The above examp1es are al1 taken 

from ~. II, vlhic11. records traditions from C 1ü.i and 

Ibn Nas ·ûd. This ''lri'ter seriously dou1;>ts the aut11.en

ticity of the attribution of severa1 of these tradi-

tions to these t'Wo Compal'l.ions. These have been 

mentioned by shâfri in order to show the extent of 

the deviation of the Iraqians frOID the doctrines of' 

their two avowed authoritiesamong the Companions, 

a f'act \'lhich seems to have led to a considerable 

relaxation of' Shâf'i t 1 t s standards of' cri ticism -iii----

respect of traditions. Nevertheless, these doct

rines seem to be10ng to the period around the middle 

of' the first century. 

75. llindi, ~. Qi1., p. 345. The technical irregu-

1arity of' this judgr.'lent at a 1ate stage, . second 

half' of' the first century, is a pointer to the state 

of' ~airs in the f'irst half of .JGhat century. For 

aneven more accurate and direct evidence, see 
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~. II, passim. 

76 • Ibid., p. 318. 

77. lli.Q.., pp. 344 f. See also:? 346.Cf. on the 

question of evidence \'lakf c, .2:2. • .9i t., vol. II, pp. 

194 f, 195 :f, 200 ft., 252, 273 and 308. 

78. Kindi, QQ. Qii., pp. 317 f. The examples given 

here are those of judges. Some';lhat less irregular 

than these, and yet far from the standards of tech-

nical soundness of later juristic schools, were the 

decisions of the legal specialists of the early 

periode This '\'iould become evidsnt by comparing 

the doctrines of Shurayh, a judge (as embodied in . 
\'laki c

, .Ql2.. ill., vols. II and III), and those o:f 

Ibrâhim (as embodied in Âthâr A.Y. and Âthâr Sh.). 

79. The representatives of the class referred to 

above were, :for instance, the so-called "seven 

jurists ot 11edina", the l'Ieccan jurist, c .Atâ' b. ,Abi 
. . 

Rabâb. (d. 113). In Rufa, there ''':ere 'lIJ..qamah . 
(d. 66), I>1asrûq (d. 63) and Satid b. Jubayr (d. 95). 

A fairly important early second century judge-cum

jurist 'ViaS Sha' bi (d. 114). The most prominent and 

competent of themall , hO'\vever, seems to be Ibrâhim 

al-Nruclla'i (d. 95 or 96). 

It may be noted in passing, i:'l. respect of the 

Hedinese sChool, that j.t \'iould have taken a consi-
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derab1e period of time before the "the seven jurists 

of !-Iedina" \'/ould have been able to estab1ish their 

reputation. That there shou1d have been disagree

ments as to who did and who did'not be10ng to this 

group, seems to be natura1 and CE~ hardly be adduced 
, 1 . . 

as a serio'us argUlllent against the fact that · a . 

c1ass of speciaJ.ists i11 1a\'1 had come into being. 

The fact that the second century sources mention 

this group, the members of \'lhich genera11y died 

tO .... lards .the end of the first ce:'ltu.ry, makes a strong 

case in favour of cor-.sidering . that there 'V'/as a core' 

of truth behind this semi-1egendary reputation. Cf. 

the views of Schacht, Origins, pp. 243 ff. 

80. Ibid., pp. 8 f. 

81. For biographicaJ. as \'le11 as bib1iographica1 

information about Awzâ'i (d. 157), ~,E.I. His 

doctrines are mentioned in Tr. IX, and ~abari, 

Ikhti1âf al-Fuaahâ', ed. J. Schacht, (Leiden, 1933 

A.D.), and ed,. Kern, (Cairo, 1902 A.D.). 

82. For Iraq, .ê.:.X:. "a1-' Irâ~ n, E. I,., vol. II, pp. 
-

513 ff., "KÛfa ll
, ibid., vol. II, pp. 1105 ff., 

"J3a~ral, ibid., vol. l, pp. 1085 f., See a1so, 

Futûh a1-J3uldân, ~p. 387 ff., 4~4 ff., 483 ff.; 
. . 
Yâqût a1-?amawi, l\Iu'ja"ll. al-J3u1dâl1, 5 vols., (J3eirut, 

1374-76), see vol. IV, . pp. 491-94. S.v., Basra and 
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Iraq). Fajr al-Islâm, pp. l82 ~f.; Duh~ al-Islâm, . . 
vols., l and II, passim. ]U'·âd. I~annâ ~arazi, 

. Il!uslim b. l'ia lid., (Beirlrb, 1961 A.D.), pp. 19 ~f. 

The folloWing paragraphs are broa,dly based on the 

i~ormation contained. in the above mentioned sources. 

83. For the role of the non-kab 1;:Uslims , . see Fajr 

al-Islâm, pp. 84 ff. and pp. 152 f~.; ~., Duh~ -.-.-
al-Islâm, IV ed.i tion, 3 vols., (Cairo ,. 1365), vol. 

l, pp • .5 ~~. See especiaJ.ly hi8 vie'\'rs on the impact 

o~ intermixture of races and pe'oples, ~., pp. 9 

~f. 

84.. For a cursory acquaintance with the contribution 

85. 

86. 

87. 

88. 

o~ non-Arab l'!uslims to Figh, see Fajr al-Islâm, pp. 

153 ff., see especially (pp. l54 f.) the citation 

from al-' Igd al-Farid. For a glance at the contri

bution of non-.Arab Huslims to t~e pureiy ".Arabic 

sCiences ll , see Ml:! al-Islâm, vol. II, pp. 243-3i8, . .. 
nassim. For the corr~ribution of the Iraqians in 

this connection, see ibid.. , pp. 283 ff. See also 

Ibn al-Had.:tm, .Q.:Q.. ill .. , pp. 65 if. and pp. 95 ff. 

See ~. IX, ]assim. 

See belo,"; , pp. 114 fi. 

See above, pp. 88 f. and. n. '79. 

Cf. Origins, pp. 233 if. and. 105 and. n. 1. See 

belo":' , n. 91. 

.. 
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For these, see Âthâr Sh., passim, espeeially, 2, 

14, 19, 22, 23, 52" 66 ff., 115, 121 ff., 155 ·f., 

177 f.,206 f., 220, 396, 442, 575 f., 708 f., 

719 .t:.> 
.L • , 722, 757, 777, 791 • 

90. Cf. Origins, pp. 234 f. 

91. Schacht' s viev!, to reproduce i t ." in'. his own 

words, is the follo\'ling: IIJudging from Âthâr A.Y. and. 

Âthâr Shaib., \'/llich are the mail'l.sources for 

Ibrâh~'s doctrine it al1pears that opinions of, 

and traditions transmitted by Ibrâh~m oecur only 

in the legal chapt~rs proper, much less in those 

concerning ri tuaI, and hard1y a-li aJ.1 in those 

devoted to pure1y religious, ethicaJ., and edifying 

matters. On the other hand, there are very few 

references to Ibrâhim in Tr. l "I[hich t::çeats of 

rather. teclmicaJ.. detai1s of la"l on ""hich }.bû :tIan1fa 

and Ibn Abi Layl{~ disagree. These technicaJ. legal 

questions, therefo~e, Were in any case elaborated 

oruy after the tir".1e of Itlbrâhim 11 or \vhosoever may 

be responsib1e for the opinions contained in Âthâr 

A Y and 1'..L.l1~--' ~::ha~b.1l _0 _. .Po U . CJ • .L h. .Jo (Origins, p. 234). The fact 

that Ibrâhim' s name "ltras mentionednei ther in con-

nection \'/i th purely religious, ethicaJ. and edify

ing matters, nor in eonnection VIi th. the tecbnical 

details of la\'l, but to legal questions proper 
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(albeit of a less technicc9~ nature), is presumably 

an evidel1ce in favour of ~he authenticity of the 

doctrines ascribed to Icrâhtm in the Âthârs. 

i t seems plausible and naturaJ. that doctrines per

taining to purely religious and cthicaJ. matters 

should have received prior atten-i:;ion and should 

have been discussed before discul3sing purely legal 

questions, . and that the discussion of these latter 

\'Tould have ta1œn :place prior to the discussion of 

teclLnical legal details. Furthermore, the consi-

deration of elaborate technicaJ. legal questions by 
... 

Abû tIanifah and l'bn Ab1 Layl~, \'l:üch to ok place at 

the latest in the second quarter of the second 

century, pre-supposes several decades of discussion 

of' ".rhat may be termecl 5.S non~techl1ical, or less· 

tecluxicallegaJ. questions. Is it reasonable to 

suppose, then, that SOf::eone would have f'ormulated 

doctrines around the year 120 ("rhich underlies 

Schacht's conclusion that the opinions attributed 

to Ibrâhim date, in fact, only trom the time of' 

Ham.llâd, .~., Tl. 234, n. 5), and that \Vithin three . 
decades after that all this weal-i:;h of' doétrines on 

teclmical.details of' le.w \'lhich are embodied in Tr. 

I came into existence? Does this not post~ate an 

unreasonable le2_11 in::ltead of naturaJ. gro\'lth and 
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development? 

Another line of argument adoptedby Schacht 

against the authenticity of the doctrines attributed 

to Ibrâb.im. is that "the opinions attributed to him 

express secondary stages in the development of the 

Iraqian doctrines ••• 1t etc., (ibid., p. 235), and are" 

therefore, spurious. He illustrates this by pointing 

out that: "The technical legal thought, for inst

ance, which underlies the doctrine attributed to 
i 

Ibrâllim in. Tr. l,140, and which is explicitly as-

cribed to him in the parallel passages ~n Âthâr A.Y. 

and Âthâr Shaib., is so incisive and abstract that 

the historical Ibrâhim cannot possibly be credited 

with it. It must belong either to ~ammâd himself, 

who comes in the isnâd between Abû Han1fah and· 
~ t Â Â 

Ibr~im. Nakha i, or to his period.. Further, Ibrâhim' s 

alleged statement on the three degrees of intention 

in unlawful homicide is technically so weIl reasoned 

that it is not feasible in the time of Ibrâhfm, and 

again it must be10ng either to ~ammâd himself or to 

the :!.)eriod or l!ammâd." ( Origins, p. 235). It would 

perhaps suffice to point out, ,in order to 'show the 

utter weakness or this line of reasoning, that 

Ibrâhim died in the year 95 and l!ammâd in 120, which 

means that the intervening period between the two 
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does not exceed 25·years. A legal doctrine o~ 

\'1hich Schacht is S1:!.re that it dates fromthe time 

o~ ~ammâd (i.e., at the latest 120), can it be 

rejected à priori as impossible for the year 95? 

92. The other possible reason for this attribution, 

~rom Schacht' s point of view, could be '\'lhat he 

terins as ua li tere.ry convention which found' pa.:rti

cular favour in Ii'aq and by '\'lhich a legal scholar 

or author put his o'\"ln doctrine or ,\'jork under the 

aegis of his master. Shaybâxd, for instance, 

refers at the begilll1i~~ of every chapter·of his 

Jâmi c al-Sagh1r and at the'begi~~ing of Kitâb 81-

!·lakhârij fil-Hiyal [sie] to tll,e final authority o~' 
- . 

Abll Ijamfa, _ as transmi tted to him through A.bll 

YûsUÎ; this does not mean that tile books in question 

viere in any \vay based on 'Iilorks or lectures of Abû 

I.,Ianifa and Abû Yûsuf but implie s only the generaJ. 

relationship of pupil to master. vre musttake the 

standing reference of H~mâd to Ibrâh1m as meaning 

the same." (Origin~, p. 238). Schacht refers for 

evidence in support of this conclusion to ibid., 

pp. 156,f-. and 1655' (for whicn, zee our views 

below, pp. '234 ff.), and to ShayoÉl.n:t, 11akhârij fi 

al-~iyal., ed. J. Schacht, (Leipzig, 1930 À.D.), 

Ulntroductionu , p. 66, (\'1hich is inconclusive). 

See also Origins, p. 238 n. 5. ana. n. 89 above. 
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93. For "traditionaJ.ism", see Hax '![eber, From I1ax 
.' 

Weber: Essays i...'1. Sociology, ed. ~r. H. Gerth and 

C. 11ills., (llJew York, Oxford Boo3:El, 1958 A.D.), 

pp. 296 ft. 

94. See above~ pp. 27 ff., and 67. ff'., 

95. The ver.J use of' the term. Companions which seems 

to be very early illustrates this attitude. At the 

sarne time it also hints at the rationale of this 

ideaJ.ization - their association \"ith the Prophet. 

Its use in the cor~"espol1dence bet\'leen 'Abd aJ..-HaJ..ik 

and ~asan al-Ba~ri suggests a fair1y ear1y use of 

the terme See "Treatise of Ba~r:i, Il .9J2.. cit., 

passim. 

96. ~., p. 67. Emphases are 01..11' o\'ln. 

97. Ibid., p. 68. ~his sentence reveals not only 

that the early tilles had been ide[ùized, but also 

brings to light the reason adduced for this ideali

sation. The idea 8eems to have been that being 

nearer to the Prophet in point of' time, the earlier 

generations followed the I1SUlmaJ:"! ... of the Prophet" 

and were, in general better qualified to appreciate . 

the implications of the Il teachinga , of the Prophet". 

·98. Loc. ci t. The note, vlhich according to H. Ritter, 

was the forv/arding remark of 'al-I!aj jâj, repeats the 

~ expressions of Hasan (~., p. 80). 



99. 

100. 

101. 

437 

See be10'\'1 pp. 111 ff. 

See below p. 112 and chapter V, passim. 

One of the reasons ''las that communication of 

doctrines bet'\'leen the various centres of juristic 

thought was not as regular and thorough as it be

came 1ater. In this work we have used the recent 

Cairo edi tion of the "fork, ed. 

Shâkir, (Cairo, l358). 

. 
.Ahmad Muhammad . . 

102. See the t\'lO "forles nassiIll. 

103. Âthâr A.Y. 608. Apart from this, for reference 

to the Qur'ân,see ibid., 643, 651, 652, 666, 698, 

745, 763, 770 and often, includ.ing sometimes "lith

out explicit reference to it, for instance, 811 f. 

103a. Ibid., 763. For other instances see ibid., 444, 

651, 652, 698 and 770. See al:30 above p. 80. 

104. See above pp. 94 ff. 

105. Origins, p. 33. 

106. Loc. Qii. The n~~ber of traditions from the 

107. 

Successors transmitted by Ibrâh1m is negligible, 

,. i.e, 15 and 11 in Âthâr A. Y. and Âthâr S.a. res

pectively (loc. 9it.). This in understandab1e in 

view' of the period' to vrhich Ibrâb.tm be1onged, a 

period \vhen qui te a number of Successors were 

alive. 

For reference to practical conduct, as disting- ' 
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uished f'rom the verbal statements, see Âthâr A. Y. 

a-nd Âthâr Sh. passim. See esp'scia11y Âthâr A. Y., 

'- 4, 6, 94, 114, 412, 732, etc., (f'or prac,tices of' 

the Companions),62, 65, 69 f', 42 f, 45, 119 ff', 
1 

108. 

471 f', etc., (for practices of the Prophet). It 

is evident that f'rom practices norms were derived, 

,that is, in this case the attitude, mental capa

city, etc., of' the jurist generûl1y played a more 

important role than in the case ''lhen a princip1e 

was embodied in the f'orm of a 'verbal statement. 

For instance, ~., 94 reports that Ibn Nas 'ûd 

, and hi5 , Companions perf'ormed (a.~.:r: prayer late. 

From this it can be derived either that it is 

meritorious or at 1east permissible to do so. To 

take another instance: ~., 114 states that while 

in journey Ibn (Umar used to perform ~upererogatory 

prayers on his mount, without any regard for direc-

'tion [i.e., without taking care that he was facing 

the Ka 'bah]; but when he prayed fard or ~, he 
• 

dismounted and prayed on earth. From this can be 

derived the rule that \;,hi1e i t is proper to perform 

supererogatory prayers on the mount, \;,i thout regard 

for direction, one should per:form :fard and ~ 
\ --.. 

prayers on the ground. 
~ A ~ A 

See Athar Â. Y. and Athar Sh:. passim. For an 
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. exception to this rule, see Ji.thâr .ll. Y • , '. 38 and 52. 

The former sta.tes that the Prophet lay" dO'l,'ln on 

his backand slept. Then he woke up and prayed 

without mâIdng ~'. The latter tradition states .. 
the doctrine . of Ibr§him that any one who slept 

standing, sitting, e·~c., is not obliged to make 

,ru~l1', while the one 'Viho slept while l.ying down 

is obliged to do so before perfor.ming the ri tuaI 

prayer. The only possible exp1anation is that 

this doctrine was based on the t~eory of the 

personal privi1eges of the Prophet. See Âthâr Sh., 

162. 

109. We are assumil1g that the princip1e embodied in 

these traditions ~ that one is bound by the 

Prophet 1 s precepts and practice s - was shared by 

Ibrâhim, and i t is for this rea.son that he trans

mitted these traditions. 

110. That is, 53 in Âthâr A.Y. and in Âthâr Sh. 

(Origins, p. 33). There ·are several ear1y works 

e • g., 11u'V/. Sh., ~Iuj aj, etc., which contain severaJ. 

more traditions from Ibrâhim. 

Ill. Assumptions sllch as these underlie the arguments 

of Schacht on the tlgro'w'th of legaJ. traditions ". 

See ibid., pp. 140 1'1'. 

112. Cf. Loc. cit. 

/ 
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114 • . 

115. 

See Âthâr A. Y. and l~thâr Sh., passim. 

See above pp. 67 f~. 

See above p. 99. 
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116. See Âthâr A.Y., 651, 652 and 654. Traditions 

651 a.nd,652 mention the doctrine o~ Ibn Mas·Üd, 

based on a Quranic verse: that -the pregnant 

woman' s period of \'rai ting ends with chi1d-birth. 

The same doctrine is mentioned in ~., 654 as 

the doctl'ine o~ Ibrâ.h:Îm ''Iithout arry · mention o~ 

Ibn ~~as' Üd or of the Quranic argument on the basis 

o~ which Ibn 11as 'Üd supported t:le doctrine. To · 

talce another example, Jl.thâr Sh., 598 m~nti6ns 

the doctrine 'of Ibn lIas' '!ld that i~ an unmarried 

man and woman had seJ~al intercourse, they should 

be beaten ' .... i th 1ashes (the punishment prescribed 

by the Qur' ân) and ba.nished ~or one year. It also 

records the variant doctrine of 'Ali that banish

ment couJ.d 1ead to morally reprehensible conse

quences (fitnah). Âth@.r Sh., 599 merely repeats 

the statement that it was fitnah, without the 

mention of '.A.l:L or any other authority. 

117. For statistics, see above p. 99. 

118. See Âthâr A.Y. and '!thâr Sh., nassim, e.g~, 

Âthâr A. Y., 633 a..">J.d 635 and Âthâr Sh., 598 ~ • 

., and often. 



441 

119. This also represents the gro"'ing technical 

120 

interest in the co11ecti~n of traditions as such. 

See, for'instance, his statement: ItThe Compa-
" . 

nions of HuJ::.ammad agreed on' nothing relating to 

~a1§h as they. agreed on ••• " (Xthâr A. Y., 93). 

See also ibid., 390 and 418, which refer to the. 

practices of the Companions, in such a manner as 

to imply their ijmâ c; but\oli thout catego,rically 

stated it as such. 

121. See above pp. 94 f. and n. 95. 

122. See below pp. 188 f., and 220 ff. 

123. See ruso be1o\tl pp. 160 ff., and pp. 268 ff. 

124. For the se, see Tr. II, passim. Even if these 

doctrines do not represent authentic traditions 

from the authorities to whom they are attributed, 

they represent a very fairly sté~e in the develop

ment of law around the middle of the first 

century. 

125. For further examp1es, see .1l2..iQ.., 10, 25, and 

Âthâr Sh., 115, 121, 220, etc. 

126. Cf., ibid., 457 and Tr. l, 88. 

127 • Qur' ân IV. 15. 

128. See,e~.g., Âthâr A.Y., 598, 601, 650, 656, 679. 

129 •. Ibid., 629. For apD1ication of this principle 

to various questions •. See, for instance, ibid., 
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·58, 597 and 618. 

See ibid., 618, 619, 633,< 634, 637, 6!)6, 679, 

717, 720. 

131~ See ibid., 618, 619, 626, 627, 637, 679, .728, 

741, 742, 758, 869; Athâr Sh., 387, 757, etc. 

132. See Âthâr Sh., passim.See especially 177, 

442, 575 ~~., 622, 634. 

133. See, ~or instance, ltthâr A. Y., 434 and 778. 

134. See,~or example, question o~ evidence o~ 

minors, Athâr Sh., 634. C.I:'· 
.1.. the more :forma1 

attitude o~ Shaybâni (~. cit.). 

135. C~. Tr. II; Wald: c, .Q.12.. ci t., passim; and 

Kind:f, .Q12.. m., passim. 

136. .An important aspect o:f the development o:f 

137 • . 

138. 

139. 

140. 

Islamic Figh was the trend tO\'lards greater :forma

lism and strictness ,. which 1ed ta placing an ever 

higher value on systematic consistency. 

For the culmination o~ this trend, see Shaybâni, 

al-Jâmi C al-Kabir, ed. 1l..bÜ al-"lafâ' al-Afghâni, 

(Cairo, 1356), uassim. Tr. l, marks the beginning 

o~ this trend. 

Âthâr A.Y., 623. 

Ibid., .628. 

"le see the vagu .. e beginnings ai' this trend in 

re~erences such as the one con~ained in .Âthâr A. y ., 
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98, ~or which see n. 120 above. 

141. This term is used here to signify the opposite 

142. 

143. 

144. 

145. 

146. 

tendency o~ ra'y, and thus denotes authoritative 

doctrine or precedent, rather than "traditions 

~rom the Companions l1 , "lhich is the classical con

notation of the terme For the classical connota-

tion o~ athar. see below, p. 121 and n. 2. For this 

kind of use of athar, see Tr. IX, 50;. and Hujaj, 

passim. 

Zahiriten, p. 5. 

~., pp. 5 f. 

• 

IvIuhammad b. C Abd al-Karim aJ.-Shahrastâni, al-. .-
Hi1al wa a1-Ni~a1, ed. M.S. Kiltmi, 2 vols., 

(Cairo, 1961' A.D.), vol. l, p. 199. 

See be1o\-1 pp. 113 fi. and 268 ff. 

There "lere, besides ' these, other ~actors as 

wel1 which contributed ta familiarising the use 

of ra'y in Iraq. See be10w pp. 113 ff. 

147. Zahiriten, p. 11. 

148. ~. cit .. Ra'y and giyâs tagether represented 

one out of the t\'TO main strands. For the tradi-

tionaJ.ist strand, see above', pp. 27 ff., 67 ff., 

and 94 ff .• 

149. See, e.g., Ibn al-Nadim, ,Q.'g. m., p. 298; 

Ibn Qutaybah, Ta'wil Huldltalif é'~-I!adith, .QJl. m., 
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pp. 15 ~~. and o~ten. 

150. See below, pp. 278 ~~. 

151~ . See above, pp. 89 f~. and p. 112. 

152. S.v. "Khâridjites tl , E.I., vol. II, pp. 904 ~~. 

153. .§.:.Y.:. "Dj ahm 11, E. I., vol. l, . pp. 100~ ~. See 

also W.M. vlatt, Free "Till and Predestination in 

Early Islam, (London, 1948 A.D.), pp. 99 ~~. 

Cited here~ter as Free Will and Predestination. 

154. .§.:.Y.:. "al-Mu C tazil~", E. I., vol. III, pp. 787 
. - . 

~~. See also Zuhd1 J:Iasan Jâr Allâh, al_Mue tazUah, 

(Cairo, 1366). 

155. S ItSh~ ca" E l ~ J. ,_._., vol. IV, pp. 350 ~~. 

156. ~ "~adar1ya", ~, vol. II, pp. 605 ~. 

157. S.v. "Murdji'att , E.I., vol. III, pp. 734~. 

158. Free Will and Predestination, pp. 34 ~~. 

159. Ibid., p. 38. 

160. See the IITreatise o~ Ba~ritl, passim. 

161. For their doctrines,see Shahrastâni, ~. ~., 

vol. I, pp. 43 ~~.; Abil aJ.-~asan aJ.-Ash C âri, 

HagâJ.ât al-ISlâmiyi~, ed. l1. M. t Abd aJ.-l;Iamid, 

2 vols., (Cairo, 1369), see vol. I, passim, esp. 

pp. 217 ~~. (Ci ted hereafter as IlTag.âlât). See 

also Free Will and Predestination, pp. 61 ~~. 

162. Maqâ1ât, vol. I, pp. 217 ~~; and Shahrastân:L, 

~. cit., vol. I, p. 45. It must be emphasised 



445 

that the OppOl1ellts of the Hu1tazilah (e.g., al~ 

Ash1ari, d. 333).were not trying to stress the 

arbitratiness of Godls Will. Their opposition 

to l'Iu 1 ta~ilism seems to have been motivated by , 

their emphasis on Godls Omnipotence and the 

inscrutabili ty of His ways. The difference 

bet\'leen the two approaches vias sl.lbtle, and yet 

signi:tica.nt. The Hu' tazili posi'l;ion seems to 

have been, at least in the sight of their 

opponents, that God ,'ras righteous because (al1d 

only as long as?) His operations conformed to 

a set of norms of goadness and righteousness. 

On the ether hand, al-Ash 1 ari, '\'le migb.t say, 

considered Gad to be righteous uJ1reservedly, to 

be the One 'Vhose operations could not be subjected 

te the human criteria of evaluation. Hïs view 

vias that whatever Gad willed was right owing to 

the very :tact af His \'lilling it, irrespective of 

whether itseemed to affect men advantageausly 

or adversely. For the Vie\'lS af al-Ash 1 ari, see 

al-ÂSh cari, The Tllea~o.gy of Ash cari, (embodying tWQ 

treatise s ' of al-.Ash 1 ari) ed., and tr. R. J. l·IcCarthy, 

(Beirut, 1953 A.D.), pp. 76 ff., and 97 ff., idem., 

al-Ibânah 'an USllI al-Diyânah, tr. '\val ter C. IUein, . 
(New Haven, 1940 A.D.), pp. 107 f:t. The above 
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conclusions are based on this Î'lri ter' s paper: 

"Man' s !iloral Responsibili ty: ·:rhe Significance 

of aJ.-Ta.:ftâzân:L' s vie\'ls on Takl:Lf assessed in 

terms of the Historical Develo:pment of such 

Vie,",s", (t~lpescript, contributed to Dr. 1'f.C. 

Smith's Seminar, Institute of Islamic Studies, 

HcGill University, NontreaJ., January, 1963 A.D., 

I.I.S. Library, Vertical File), s'ee especially 

pp. 5 fI'. 

163. Shabrastân:L, .2.l2.. ci t., vol. I., p. 146 i 

I.Iagâlât, vol. l, pp. 202 ff. 

164. See al-Hâturid:L (d. 332), Shar:t;. al-Figh al-

Akbar, II edition, (Hyderabad, 1356), passim. ' 

F6r its translation see A.J. vrensinck, The 1I1uslim 

Creed, (Cambridge, 1932 A.D.), pp. 103 f. 

165. Shahrastâni, .Qi.. ci t ., p. 91 •. 

166. Sharl; al-Figh al-lUcbar, .2.l2.. cit., p. 5. 

167. oyre ' are not suggesting that "the ideas expressed 

during thethird and fourth centuries go back to 

Abû I}an1fah. Vlhat 'VIe are suggesting is that 

sincethese ideas did not come out from the 

vacu~, the ,absence of any evidence to the cont

rary justifies the conclusion that more or less 

the seme ideas, in vague and embryonic forms, 

consti tuted what vie haye stammeringly terlll,ed, 
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owing to lack of clearer evidence, the "general 

climate of theologicaJ.. opinion. 1I 
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168. Ibn aJ..-Ath:Lr, .Qll. m., voie VIII, p. 120. 

169. Schacht remarks the same wi th regard to Hâtur:Ld:L 

on the basis of his study of the manuscript of li.:. 

al-Ta\"h:Ld of l'iâtur1d1 (still unpublished). See J • 
• 

170. 

171. 

Schacht, "Ne''l Source s for the History of Huhammadan 

Theo1ogy", Studia Islarnica, Paris, vol. l, (1953),. 

p. 35. See aJ..so his remarIe on p. 42: "I1âtur:Ld:L 
-

ShO'VIS himse1f y:ery hostile to the Hu ~ tazilah, 'V/hile 

at the seme time being in no small degree inf'lu

enced by their doctrine •••. " 

Fee'Vlill and Predestination, p. 151. 

Sayyid IvIurta~a, Itl;âf aJ..-Sâa.ah al-Huttagin, 10 

vols., (Cairo, 1311), see vol. II, pp. 5 ff. We 

take this as rul accurate formul~tion of disagree-

b Ash t A '!III''''t '-' (> ments etween aJ..- ari and al-"'la ur~d~ • Even 

. though this ~~iter has not beeu able to use K. al

Ta"lJ:;id of I1âturid1, the general remarks of Schacht 

about the attitude of the author and about the 

contents of the book corroborate the correctness 

of' this conclusion. See Studia Islamica, vol. I~ ·. 

pp. 35,41 and 42. 

172. Nagâlât, vol. II, p. 144. It is significa.rit 

that a group which denied that t~d's ordinances 

,. 
" 
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were related to 'ilal, also denied giyâs, and ~ 

versa. ~. cit. See also Taftâzâltl, aJ..-Tal'\'lih 

'alâ Kashf Hagâ'ig al-Ta\'rd:Lh, cited in Zahiriten, . . . 
p. 12. 

Hilal, vol. l, p. 4·5. \lhat '''e are suggesting i6 

that a conscious affirmation of the role of human 

reason in religious matters, and the notion that 

religious ordinances are based on wisdom created 

a basis for a conscious ap:plica·tion of human 

reason to what 'Vlere considered to be revealed l.aws, 

and this possibly accounts for the comparatively 

greater vogue of ra'~ and giyâs in Iraq. 

174. Ta'w:Ll Mukhtalif aJ.-?adfth, 2:12.. ,Qii., pp. 15 ff. 
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CRAJ?TER III 

T1I8 SEl'1ANTIC EVIDENCE 

1. '.Abd a.l-lifabi b. t Abd aJ.-RasÛl, Dustûr al- t Ulamâ' , 

4,vols., (Hyderabad, 1329), see vol. II, p. 15. 

(Cited hereafter as Dustûr al-'Ulamâ'). 

2. ~., vol. l, p. 37; Tâj a1-'UTÛs, vol. III, p. 

4. It is significant that Shâfi'i, generaJ.ly re

served the term athar for traditions ~romthe Com

panions (ûrigins, p. 16). 

\'lhenever page nu-nbers of !!.. l or Tr. IX have 

been cited in this chapter, the y re~er to the edi

tions o~ these treatises published under the edi

torship of Abû aJ..-'''"Pf' al-A.fghânÎ. (For details, 

see the bib1iography at the end). 

4. The instances of this lcind of use are the fol1ow-

ing: 

(i) For a tradi-~ion regarding the distribution 

of' booty during the caliphate or 'Umar and of 

'Utbmân. (llli., 1, :D. 5). 

(ii) For a tradition from 'Umar and '.Ali -(Ibid., 

i5, p. 52). 

(iii) ilnother use ~ liVre have received none except 

one hadith from the J?rophet or his Companions. 1I 

(~., 9, p. 41. Emphasis is our own). 

449' 
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To these should be added the ~ollowing examples 

of the use of the terra \'ri th reference to traditions 

~rom the Companions in other 'vrorks of Abû Yûsuf and 

Shaybânl.:' See Kharâj, p. 19, an conne ct ion wi th 

'Umar' s approval of a certain principle in the 

distribution o~ booty); p. 65, (referring to several 

tradi tions 'I;li th the Sf:llne content, attributed to the 

Prophet and to (Umar); p. 70 (a tradition ~roD 'Umar 

with which Ibn' Abbâs agreed.); ~ • .§h., p. 323, 

(a tradition from 'Ali); ~., p. 97, (a ~ad1th 

from (Umar). See aIso ~~jaj, p. 164, etc. 

5. See above p. 121, n. 1. For the exemples of i ts 

use in the sense of 'tre.di tion' as such, '\'li thout 

any reference to the Prophet and/or the Companions, 

see Kharâj, p. 6, \'lhere Abû Yûsuf mentions to the 

Caliph that he has \IIri tten for him "good aJ;âdith Il • 

See also ~., p. 39 \1here a sha:rkh o~ al-l}1rah 

(accordlllg to anotaer manuscript, al-Jaz1rah), from 

"'lhom Âbû Yûsuf had inquired abov.t the agreements 

concluded betw'een the conquering lIuslims and the 

local populace, etc., ''Tri tes to Abû Yûsuf the infor

mation available to him, making it clear that it "las 

not derived from the fuaahâ', but consistedof 

W}âdi th of the specialists in these matters <man,yû~af 

bi C ilm dhâlik). 
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6. For a fe\<T instances of ~aditl:~ in the sense of 

traditions t'rom tne J?rophet, see ,Kharâj, p. 89 

(ru;âdith from the Apostle of JUlllli); p. 121 

(hadith from the Apostle of Alltili); p. 18 (refer-. 
ence to ahâdith and âthâr f~llowed by citation ". 
of two traditions from the Prophet); I1uvl. Sh., . 

pp. 261 and 389; lIuj aj, p. 2, p. 3, p. 15, p. 51, 
p. 57, p. 189 (al ·-hadithal-mustarid from Ibn ; 

'Abbâs that the Apostle of Allâh); p. 201, lines 

3 and 5; :p. 230, and often. 

7. See n. 5 above. 

8. Fayrûzâbâd1, Q~m~s, II edi~ion, 4 vols., 

(Cairo, 1952 A.D.), vol. l, p. 170. 

9 • Muh. St., vol. II, p. 3. 

10. .Al;mad b. Fâris b. Zaka.riyah, Hu'jam I.ragâyis 

al-Lughah, ed. 'Abd aJ.-Salfun Muhammad Hârûn, 

6 vols., (Cairo, 1368), vol. III, pp. 60. f. 
11. Lod. ci t. . See also Zamakhshar1, 1\ .. sâs al-

Balâghah, (Cairo, 1372), p. 222. 

12. See Ibn Fâris, ~. ~~t., p. 60~(The expres-

sion "j â' at al-rih sanâ' in" "'as used 'vhen winds 

.came through the same course). See Zamakhshar1, 

~. cit., ~. 222, especially the ~uotation of 
the couplet of 'Umar b. Abi Rabi' uh: tlQad 

j arrat al-rTh bihâ dlléWlahâ/~'!L~~tanna :fi . .. 
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atlâlihâwâbilu n. 

13. See Ibn Fâris, .!m. ill., p. 60, and Zama.kb.shar1 

~. ~., p. 222. 

14. l!.Q..Q.. ci t. 

15. Lane, Lexicon, ed. Stanley Lane-Poole, Book l 

in 8 parts, (New York, 1893 A.D.), see part IV, p. 

1438. (Cited hereafter as Lexicon). See also Ibn 

Man~, Lis&. al-' A:rab, 15 vols., (Beirut, 1374-76), 

vol. XIII, p. 224. (Cited hereafter as Lisân). See 

~urther ~or the use of sunnah in this sense: 

Diwân Hassân. b. Thâbit, ed.~-Abd al-~ân a.l

Barq~qi, (Cairo, 1929 A.D.), p. 24, line 3; AbÜ 

al-Faraj aJ.-I~~ahâni, K. aJ.-Aghê.ni, 21 vols., 

.- (Beirut, 1956-57 A.D.), vol. V, p. 143, 1ine 3; 

vol. VI, p. 227, line 7; vol. VII, p. 180, line 

3; vol. X, p. 241, line 12. (Cited hereafter as 

Aghâni). Tâj aJ._tUrûs, vol. IX, p. 244, lines 7 

and 8; Lisân., vol. XVII, p. 88, 1ines 9 and 11; 

al-Hufa~~aJ.iyât, ad. Ch. Lyall, (Orlord, 1921 A.D.), 

p. 185, line 15 (repeated p. 542, line 12 and p. 791~ 

<line 1); Farazdaq, ]):1-vlân, ed. 'l~bd lU1âh Ismâ'i1 aJ.

~âwi, (Cairo, 1936 A.D.), p. 329, line 4; DhÜ aJ.

Rummah, Di\'lân Shi cr. Dhû aJ.-Rummah, ed. C.H.H. 

IvIacartney, (Cambridge, 1919 A.D.),. p. 4, 1ine 11; 

p. 266, 1ine 4; 'Umar b. Abi Rab:Ltah, Diwân, ed. 
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Multammad Hulty al-D1:n C Abd aJ.-lfamid, (Cairo, 1935 

A.D.), p~ 25, line 14; p. 133, line 7;, al-Akh~al, 

Shi cr aJ.-Akh~al, (BeiJ:'Ut, 1891-92 A.D.), p.' 278,' 

lin~ 6; 'D:Lwân c ùoayd , al-Abras al_Sac adi. al-As ad 1: , . , 

1 ed. Charles Lyall, (Leiè.en, 1913 A.D.), p. 67, 

line 13; ~abari, Ta'r1kh, vol. V, p. 123, line 5; 

vol. VII, p. 281, line 1. 

Lexicon, part IV, 1) • 1438. 

,For instances of the use of the term sunnah in 

this sense, see D1vrân Hassâ.n, p • 24, line 3, • 
Aghâni, vol. VI, p. 128, line 8· , vol. VII, p. 179, 

line 2; vol. IX, p. 139, line 2; vol. XII, p. 379, 

line 4; vol. XIII, p. 73, line 13; J~~~, K. al

:f;Iayawân, ed. (Abd aJ..-Sa1&l Hl~éiLtll!lad HârlÎn, 7 vols. 

(Cairo, 1943 A.D.), vol. VII, po 84, line 2; Tâj 

al_CUras, vol. l, p. 256, line 14 (sunnah of al

Fârûq, ioe. (Umar, the second caliph), Lisân, vol. 

XIV, p. 291, line 20, (a.sunnah ~ld its leader, 

Labîd); Hufa~~ali;rât, p. 830, line 1; Diwân 

Farazdaq, p. 308, line 3; Dîvrân Kllthayyir b. (Abd 

al-Rahmân a1-Ki:lUzê. c i, (n.p., 1930 A.D.), p. 35, 

line 7; (Ubayd Allâh b. Qays, al-::tuqayyât, ed. 

I1ultammad Yûsuf Haj;n, (J3eirut, 1378), p. 9, line 12; , 

aJ..-Qâli, Simt al-La'âli, ed. (Abd a1-~.Aziz al-
• 

l-iayman1, (Ce.iro, 1936 .A. D. ), p. 393, line 18, 
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( g adâ' MU sunnah vlU q m'Il uhu mathal); Nao â ' i~ 

bayn Jarir ,va Farazdaq, ed. Anthony Ashley Biran, 

vols., (Leiden, 1908-09 A.D.), vol. II, p. 1015, 

(the sunnah· of the t"lO ' Umars , i. e ., of 'Umar b •. 

al-Kha1ï'~âb and 'Umar b. 'Abd aJ.-' J:.ziz); ~abari, 
. . ." 

~a' rl.kh, vol. VII, p. 38, line 1·; Bu.1}.tari, K. al-

Hamâsah, (Beirut, 1910 A.D.), p. 23, 1ine 10 (a . 
couplet of Zullayr). " That sunnah and sirah \llere 

synonymous is proved by the fact that the· :ramous· 

couplet of IChâ1id b. 'Utb8.h. aJ.-HudhaJ.:L: Fa la 

taj zi 'anna 1 an smmati~l anta sirtahâ/ Faa\'lVialu 
. . 

râ~in sunnatan ma';~.'y'asirlglâ. (~m.âni, V, p. 128, . 
1ine 8), has been reported with slight variations 

which are significant. In one instance, sirtahâ 

has· been rep1aced. by ~~lantâb.â (Jbid., vol. XIII, 

p. 73, 1ine 13) éU1Cl in the t\V'o othar instance s the 

vlord sunnall in the firf:lt 1ine of the couplet has 

ceen rep1aced cy s:Lrah (~~j al- 't:~as, vol. IX, 

po 244, line 7; Lisân, vol. l, p. 377, 1ine 12). 

See also Appendix II. 

17. Ibn Fâris, .Q.:2.. cit., p. 61. 

18. Cf. Faz1ur Rahraa:n, 2.l2.. ci t., pp. 2 ff. 

19. n:LVlân Hassâl'l. b. ThâlLit., p. 248, line 1. 

20. ~âj al-'Urûs, vol. l, p. 256, line 14; Lisân, 

vol. I, p. 377, 1ine 12. 
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21. Nagâ'i~, p. 1015, line 15. 

22. Sim~ aJ..-La'âl.:t, p. 397, line la. For other 

instances sho\'Ving the normative nuance of the 
~ , 

\'ford see D~"rân Farazdaq, p. 308, line 3; 

Hufaddaliyât, p. 830, line 1; Rv.g ayât, p. 9, .. 
line 12; al-Mu'aJ..1agât al-'Ashar, ed. aJ..-Shan

qi~~, (Cairo, 1353), p. 105, line 6; Tâj aJ..-'Urfts, 

vol. IX, p. 173, line 18. 

23. Qur'ân XL. 85; XLVIII. 23; XY~III. 38; etc. 

24. XXXIII. 43; XLVIII. 23. 

25. VII. 38; XV. '13; 1.7"1/III. 55; xxxv. 431. Cf. 

III. 137; "Sunnahs have passed before you ' •• ,., Il 

'I:rhich, in this wri"t;er' s view, refers to the 

same theme. 

26. BaYél-âwi, ~. his Commeiltary, verse VIII. , 38. 

Cf. Hurgronj e 1 s remark: Il Su:rma [s j.c ] .•• "c an be 

taken both in the active and the passive sense: 

a man 1 s sunna is both the \'fay in 'VThich he usuaJ..ly 

acts, and the way in which things happen to him. 

The manner in which 1ùlah has usual1y treated, and 

still treats the generations who rej ect His r-Iessen

gers, is repeated. by Allahts sunna in the Koran, 

"rhereas , the, 'sunna of the former generations' refers 

repeateUy to the m.anner in which, or the rule 

according to Which , they had beel'l. treated. Thus 

/ 
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the 'sunna of the Prophet' is, the ,'{ay of ac.ting, 

or, follo'IJling an extension of the meaning which 

the later system applied to this ter.m~ the way 

of acting which he prescribed to others during 

his lifetime, or \'Ihich he ,allowed to go on around 

him ,-,i thout reproof. 11 (Hurgronj e, 2l?,.. ci t. , 

p. 268). 

27. Qur' ân XXXIII. 21. This is not an isolated 

. remark about Muham::nad, but seems °lio be the 
, . 

consistent vie,,' of the Qur' an vlith regard to the 

prophets as such. See, for instmlce, LX. 4. 

28. See, for instance, Huslim, tlf1asâjid 11, ,IIÎmântl ; 

Tirmidht, "Salâh li ; Abû Dâvrûd, lI~aJ...fuLtI, and 
• 

Il Sunnah Il, Ibn Hâj al!, Il ~al âg tI, IINiJ::ru: "; l'iTasâ' i 

tlQudâh"; :Ahmad b. Hanbal, J.iusnad, vol. II, p. 124. . . 
29. 0 Kharâj, pp. 14 and 115 .... Cf. ·Pazlur Rabman, 

30. 

(op. ci t." pp. 8 f.) \'iho argues on circumstantial 

grounds for the possible genuineness of this state

ment attributed to cUmar. 

~abari, Ta'rikh, vol. III, p. 297. Schacht 

considers the connotation of the term .êJdP.l1ah in 

this particular case to have been poli tical and 

administrative rather than legal (Introduction, 

p. 17). It is true that the occasion ,0lhen this 

sentence was uttered t~:le subject of the conversa-



tion '\'1as primarily administrative and poli tical. 

This does not warrant, however, the conclusion 

that the expression itse1f sign:i.fièd this res

tricted scope of the ~xrrah. 
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31. "Treatise of :Basri ll , p. 68. (Emphasis is our 
-

o'V/n) • This letter '''as wri tten J~o 'Abd aJ.-I·!alik 

and hence between the years 75 <~l1.d 86. Cf. 

Islande Methodology, p. 12 for the 'view's of Faz1ur 

Rahman as to the content of the concept of the 

Sunnah of the l?rophet as embodied in this letter. 

(It is, incorrect, hovlever, to ste.te, '\'1hich Rahman 

does, that... Il tlHasan tells '.Abd al-HâJ.ik b • . 
I1arwân that al though there is no Hadi,th from the 

l'rophet •. ,. " (Ibid., p ,. 12). Cf. aJ.so Origins, 

pp. 74 and 141. It needs to be pointed out here 

that the sunnah of the l)rophet h2.S not been put 

forth by ~asan as the argument in support of his 

doctrine of ~dar, which is the claim of Rahman 

and Schacht. Vlhat he i8 saying is that the 

doctrine of Jabr did not constitute an item of 

belief to which the salaf subscribed. Hence the 

main argument of ~asan against t~e opponents is ' 

that the sala! dic1 not subscribe to this doctrine 

and hence i t is an innovation, a statement '\vhich 

he even explicity makes~ (See :L1::id., p. 68). 
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Here he is merely trying to ~orti~y the authority 

o~ the salat by atating their merits and one of 

those merits is that they ~ollowed the sunnâh of 

the Prophet. 

32. See his letter in Barrâdi, K. al-Jawâhir, (Cairo, 

1302), p. 157. 

33. Ibid., 158. On p. 160 the saDle accusation is 

repeated in the ~o11owing "lords: "hakama bi ghayr . 
mâ anzal AJ..lâh wa khâlaf'a sabil iQlâh wa sabil 

s &i bayh. Il . . 
34. Loc. ill,. For other exam.ples o~ the expression 

'sunnah o~ the Prophet", see p. 165 ( twice ), and 

'p. 166. 

35. ~., p. 164. He saya that on the contrary 

those who are indignant at [the sight o~] the dis

obedience to God and summon tow'a:rds the "Book of 

AJ..lâb. and the sunnâh o~ His Apostle and' the sunnah 

of the believers ••• o
ll cannot be accused o~ extre

mism. (~. ill.). The eXpression su:nnâh of the 

believers is significant. It aeems to re~er, 

broadly, to the way of life of the Muslims as a 

whole which was based on the Book of Allâh and the 

sunnah of .the Prophet. Ibn Ibâd's reference to 
• \ 

"sunnah o~ the believers' is broadly the sème as 

the concept of practice. For practice, see below 
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pp. 209 ff. 

36.' "Risâlah .fi al-Sahâbah ", in Muhammad Xurd 'lUi, . . . 

37. 

38. 

39. 

40. 

ed. Rasâtil al-Bulaghâ', IVedition, (Oairo, 1954 

A.D.), p. 121. 

~. ill· 
Ibid., p. 122. 

4' 

~., p. 126. 

This meant the .first four Caliphs. (Bee HUjaj, . 
p. 32). Another expression .for the same was "aJ.-

khulafâ' aJ..-râshid"Cin" (the reference, 'in both the 

cases, being to the .first .four caliphs) and waa 

used, .for instance, by Lay th in his letter tO,Mâlik. 

(See Ibn al-Qayyim, IClâm al-Muwaggi t in, vol. III, 

p. 96). 

41. Ibid., p. 126. 

42., This indictment is much the same as Ab~ Ydsuf's 

indictment 'o.f al-Awzâ C i and',~the Hij azia. (Bee.ï!:. 

IX, l, p. Il, and 3, p. 21). 

43. Cf. Origins, pp. 58 f., pp. 103 f. and 137. 

44. Cf. above pp. ,121,f. 

45. See Appendix II. 

46. See above pp. 124.f. 

47. See Tr. IX, 25. For a similar example see the 

letter of Lay th b. Sacd (d. 165) the well-known 

Egyptian jurist in Itlâm aJ.-Muwaggicin, vol. III, 

} 



• 

p. 95. 
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Speaking of the Companions who were sent to 

different places for jihâd, Lay th says: ii.And in 

each of their battalion there was a group who taught 

the Book of Allâh and the sunnah of His'Prophet and 

who exercised ijtihâd in matters which the Qur'ân 

and the sunnah had not explained for· them. Il It ';/ill 

be noted that in the last part of the sentence 

"sunnah of the Prophet" was inadvertantlyreplaced 

by the term IIsunnah" Which shows their equiva1ence. 

48. Âthâr A.Y., 478. 

49. ~. IX, 13. 

50. Tr. IX, 50 • 

51. Qur'ân XXXIII. 21 cited by Awzâ'i in Tr. IX, 23. 

Only once do es Awzâ'i use the term sunnah without 

. exp1icit referenc9 to the Prophet. (See ibid., 37). 

52. For these references, see Tr. IX, ·1, (a. practice 

of the Prophet); 2 (a saying of the Prophet); 3 (a 

practice of the Prophet); 4 (the denia1 of the reli

gious relevance of an institution because of its 

non-existence in the time of the Prophet); 5 (a. 

practice of the Prophet continued by a'immat al-huda • 

. S'Se, for the meaning of this expression, n. 40 above);" 

7 (a practice of the Prophet subsequently followed 

by the Muslims); 8 (a practice of the Prophet subse

quently practised by Muslim rulers); 9 (the same as 

,1 



461 

ab ove ); p. 46 (the s'ame as above); 17 (a practice 

of the Prophet); 20 (a saying of the Prophet); 23 

(a practice in the time of the J?rophet);' 26 (argues 

for the per.m~bility of a practice which was he1d 

as permissible ,in the time of the Prophet, support

ing it by a saying of the Prophet); 31 (a sayingof 
... 

the Prophet); 34 (a practice of the Prophet); 48 Ca 

practice of the Prophet (p. 129), and an ,anal ogy , 

, based on an event in the life of the Prophet (p. 130); 

50 (a practice of the Prophet Which, says Awzâ'i, 

has the greatest c1aim to be fol1owed). 

53. ~., 4. 

54. For instances of reference to practice without 

the mention of the Prophet,see ibid., 3, 6, 9, 14, 

19, 25, 32. 

As for 'references to practice as a supp1ementary 

evidence and claiming it~ introduction by the Pro

phet,see its instances in n. 52 above. 

55. See ~., 6, 9, 19, 25 and 32. In several of 

these, the reference is to the a'immah an~or the 

'u1am§.' which sho'''s the continui ty of practice and 

thus reinforces the claim of ijmâ'. The reference 

to the 'ulamâ' seemB "1;0 serve the purpose of sp.OWing 

: that the practice concerned was religious1y un

objectionable. 
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56. Origins, p. 22, on the basis of Zurqani. 

57 • ~. , . p. 100. The purpose of the tradition is 

that ev en what the Proph~t forgot (or .was caused 

by God to ,forget) had a normative significance • . 

For another example of the use of the expression 

"sunnah of the Prophet" , see~., p. 513. For an 

instance where sunnah has been used without any 

explicit reference to the Prophet, but contextually 

it could mean nothing else but ·sunnah of the Prophet, 

see ~., p. 314 where Hâlik states that in matters 

. which are "faridah or nâfilah Il one may .not innovate, · 

and may only fo11ow that which the Mus1ims have 

followed. Mâlik thereafter adds that the Apostle 

of.AJ.lah performed i t tikâf and the Muslims came to 

know thereby the sunnah of i C tikâf • For still an

other instance of the use of SUl'l..nah meaning "sunnah 

of the Prophet" see ~., p. 77where Mâlik quotes 

some scholars as holding the view that there had 

never been any call for prayer and igâmah in the 
, ... 

two ~ "from the time of the Prophet till to-day." 

Thereaf'ter Mâlik adds: "And ·that is a sunnah wi th 

regard to which there is no disagreementamong us." 

58. For his view that the sunnah .followed by the Medi-

nese rested on the sunnah of the Prophet, see pp. 209 

f. and n. 132 be1ow. 

/ 
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59. Besides these, there are severaI uses of sunnah 

wi thout exp1ici t1y l"e1a"(;ing i t to the Prophet or to 

the Companions. For a. few inste.nces, see p. 130 

above and p~. 148f. be1ow •. 

60. Besides these there are numerous references. in 

Hujaj. See for instance p. 137 1ine 6 and 1ine 2 
• 
from be1o\'l; p. 141; p. 147; p. 169; p. 214; and 

often. 

61. It may be recterated that the term sunnah was 

used in the c1assical Is1amic 1iterature and conti-

nues to be used even ·to-day in a variety" of mean

ings. S.v. "Sunnah" in Thânawi, Xashshâf Istilâhât 
. . . . . 

al-Funûn, (Calcutta, '1862 A.D.), p. 703 ff., (cited 

hereafter as Kashshâf); Abû al-Baqâ', Kulliyât, 2 

vols., (Bulaq, 1253), p. 203 (cited hereafter as ' 

Kul1:Ly'ât) • .According to Abû al-:-Baqâ' the term 

sunnah is not restricted as such to the sunnah of 

the Prophet; it means ta.rigat.aJ..-din which is the 

" • 
model behaviour either of the Prophet (consisting 

of his sayings and deeds) or of his Companions. 

In Shâfi'i, hO\llever Abû aJ..-Baqâ' point out, the use 

of the term sunnah is restricted to the "sunnah of 

the Prophet alone" (iJ;ü..Q.., p. 203). .According to 

Kashshâf (p. 703) one of the meanings of the term 

is shari'ah. It a1so m~ans that \l'hi ch i8 proved by 

/ 
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me ana of the aunnah(i.e., one of. the four. adillah) 

ia also cal1ed sunnah (1.QQ. m.), and "estab1ished 

re1igious practice without its being made ~ or 
, . 

wâjib and by thia nestablished practice is meant 

that which the Prophet consisten"tly practised such 

as the prayer of tarâwÎh. .And if' deviati.on of' a:ny 

such sunnah is considered blameworthy then it is 

termed sunan al-huda or sunnah mu' akkadah" (~., 

p. 704). Some of' the examp1es mentioned by Ab~ aI

Baqâ' are noteworthy: "Sunnat aJ.- t ibâdah or sunnat 

al-ittiba: such as pronouncing of talâg during the 
• 

~uhr in which a person has not had sexual inter

course; and the sunnah of mashâ' ikh such as number 

nine in brushing teeth n, etc., (Kulliyât, p. 203). 

62. Hâshimiyât al-Kumayt, (Leiden, 1904 A.D.), p. 32, 

1ine 4. See Fazlur Rahman, .ftQ.. cit., p •. 8 f'or 

reasons why sunnah here can posaib1y mean "sunnah 

of the Prophet Il only and nothing else. For another 

examp1e of the use of sunnah along with the Qur' an, 
see the treatise of Ibn al-Muqaffa', .2l2.. m., p. 

126. 

63. Cf. Muw. Sh., p. 315. 

64. See Blso ibid., p. 225; Muw. Sh., p. 315, and 

of'ten. 

65. This was the opinion of the majority of' m~addithan, 



butnot their unan±mous view. See, for example, 

Dustûr aJ.-'Ulamâ', vol. II, p. 15. 

66. See above pp. 121 f~. 
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67. . For, as Goldziher has pointed out, sunnah re~erred 

to the substance o~ ruJ.es relating to ·practicaJ. 1ife 

(~. ~., vol. II, p. 12). See also the examples 

through which Goldziher i1lustrates· the d~ference 

between sunnah and hadith (~., pp. Il ff.). 

68. Se.e ,!t. IX, 9. 

69. lli.9..,1 (p. 5),. 2 (pp. 15 f.), 5 (pp. 24 f. : and 

30 f.). 

70. ~., 14 (p. 49). 

71. lliQ.., 5 (p. 32). 

72. lliQ..,7 (p. 38). The same seems to be the basis 

of distinction between athar and sunnah. Bee, e~g., 

HUjaj, p. 75, p. 77, and.often •. . 
73. ~. IX, 8 (p. 40). See also I{harâj, pp. 95 and 

96. 

74. For this opposition of sunnah to innovation, see 

~., p. 314; Regarding ma.rliters ''1hich are religious-

1y recommended or mandatory, says I1â.lik, "one acts 

according to the sunnéili which has come down trom the 

past (bimâ madéi mÏJ.'1. aJ.-sunnah) and one is not enti t1ed . 
to innovate in that as against that which the Huslims 

have followed •••• 11 For its context see n. 57 above. 
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For usages of the word sunna~ with madâ, see . 
.ill.9:.., pp. 290, 318, and often. In Abû Yûsuf, see 

Kharâj, p. i64i ~. IX, 3, 13 (in a statement made 

by Awzâ':t), and 18 (in a statement made by Abll 

ytlsuf) • See also ibid., (p. Il) (j arat ' al-sunnah) ; 

Kharâj, p. 59, (the same expression). For 

ShaybânÎ, see Muw. Sh., p. 290; ~ujaj, p. 176 and 

often. See also the statement regarding Sha'bi 

that he was the most knowledgeable person in 

respect of sunnah mâdiyah, Waki', .QJ2. • .Q.Ü., vol. 
l 

II, p. 427. 

75. Margo1iouth has . gone so far as to suggest that 

t~e acceptance of the Qur'ân and Sunnah as sources 

of law meant to the early generations, that \'/herever 

the Qur'ân had no positive commands, the ancient 

Arabian custom should prevail. ne seems to suggest 

that the attitude of Isl§m to "unobjectionable ll 

customs was not just permissive, it \'/as one of 

exalting them to the position of a full-fledged 

so~~ce of law. (See Early Deve1onment, p. 68 and 

"Omar's Instruction to the Kadi l1 , J.R.A.S.). (1910 

A.D.), p. 314. Such a view would have been tenable 

only if the sunnah of wha t the Qur' ân terms as 

j ffililiyah had been extolled by -che Qur' âne The 

most that qan be said about jâhili practices. is 



that the Qur'ân does not oppose them if they do 

not con!lict \\"ith its teachings. Thisis quite 
, 

different fromputting the jâhil! practices and 

usages more or less on the same level as the 

Qur'ân. 

· 76. Tr. IX, 6 (pp. 34 f.) and 8 (p. 42). 

77. Ibid., 1 (p. Il). In a paraL1e1 passage Abti 

Yllsuf says that to say that 'al~hâdhâ kânat 
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a' immat a1-r.Ius1imin fimâ saJ..af : is 1ike say:i.ng 

"bi hâdhâ madat aJ..-sunnah" even though this might • . 
be the personal opinion (ra'y) of .some of the 

mashâ'ikh. of Syria "/ho are neither well~versed 

in questions of ""'1.l~Û', nor tashabhud, noz. u~û1 

a1-Figh (ibid., 3, p. 21). Even Ibn aJ.-I-Iuqaffa· , 

who be10nged to the class of secretaries of state, 

denounces the trend of consider~~ administrative 

practices to be .~unnah, without there being any 

evidence of their having been in existenc·e in the . 

time of the Prophet or of the eexly Caliphs.See 

above. pp. 132 ~. and n. 40. 

78. Ibid., 24 (p. 76). 

79. For this inference of ours, see below pp. 150 ff. 

80. Kashshâf, p. 703, Kulliyât, p. 203. See aIso 

Muw~, pp. 226, 268, 273, 568 and 843. Hence the 

expression: "To waJ.k behind the funera1 i8 a 

./ 
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wrong sunnah." It is in the satna sense that Mâlik 

quotes the tradition "Treat them in the satna manner 

as you should treat shl aJ.-Kitâb" ("Sunnl1 bihim 

sunnat a.hl aJ.-Kitâb"). (Ibid., p. 278). 

81. For Ab'Cl Y'Clsu:f, s ee Rharâj, p. go; p. 203 (If akhta' a . 
aJ.-hukm wa aJ.-Sunnah"); Tr. IX, 15 (p. 53), and 41 

• 
(p. 116). For Shaybâni, see Hujaj, p. 77 (sunnat al-

• 
saJ.âh).; Muw. Sh., p. 250, "talâg al-sunnah", see also 

Hujaj, pp. 40 and 79, "aJ..-sunnah ri aJ..-jam t bayn al-. 
maghrib wa al- t ishâ' fi al-matâr ••• " This usage .seems 

to hava some relation to the folloWing usage of the 

term in Arabic poetry by Dirham b. Ya:zid ; Lâ narfa t 

al- t abd fawga sunnatihi · / Mâ dama minnâ bi batniha 
. . 

sharafu (see Sharh Diwân Hassân, p. 279, line 11). 
• • 

82. For this expression see ~. passim. For Mâlik's 

reasons for attaching so great an importance to 

"established practice supported by the consensus 

for the Medinese lt , see his letter to Lay th in aJ.

Andalus, vol. XV, pp. 416 f. 

83. For this expression see ~. passim. 

84. ill.9:.., p. 853. 

85. Ibid., p. 860. 

86. It may be noted, ho .... 'ever, that along with this 

was the concept of the personaJ. privileges of the 

Prophet so that a number of actions of his were 

/ 
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con!3idered to be uniquely peculiar to him and were . 

not normative for others. 

See for instance, ~ •. IX, 5 (pp. 24 and 34) and 

39 (pp. 107 f.). For reference to i t in Shaybânl, 

see ~ • .êl!., pp. 178 and 180. 
, 

87. See, for instance, ~. IX, 8, 24 and n. 90 below. 

88. For the connotation of this term, see n. 40 

below. 

89. 

90. 

91 .• 

92. 

93. 

94. 

95. 

97. 

98. 

See n. 93 belo\-l. 

See Hujaj, passim. 
• 

~. IX, 24 (p. 76). 

Ibid., 18 (p. 57). Emphasisis our own. 

Kharâj, p. 164. For the special positionaccorded 

to the first t\'lO Caliphs, see also the letter of 

Ibn c Ibâ~ in Ja",âhir, pp. 157 fi. 

Ibid., 58. For a'immat aJ.-hudâ,. see above n. 40. 

Sunnah continued to be used in this sense even 

subsequently. See Kashshâf, .p. 703; ICull!yât, p. 203; 

and Nasati, Kash al-Asrâr, 2 vols., . (Eulaq, 1316), 

vol. II, p. 2; Taftâzan1, ~. Qii~, vol. II, p. 124. 

This seems to be peculiar to the Kufian school 

and later became a part of the ~anafi ~cale of Shar'i 

values. See~., pp. 124 f. 

Cf. ~., p. 347. 

HUjaj, p. 5. 
u 

/ 
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99. 
. ~ ~ ~ ~ A ~ 

__ .Am1d1, aJ.-Thltéllll fl. Usü1 aJ.-Ahkam, 4 vols., . . . 
(Cairo, 1332), vol. I, p. 140; Taftâzâni, 22. ~., 

vol. II, p. 124. 

100. FutÛh al-Buldân, p. 629 • • 
101. Waki', Qll. ~., vol. II, p. 372. 

102. Kharâj, p. 5. Another interesting example is 

that of the use of sunnah in the sense of the creed 

of ahl aJ.-Sunnah. See in Humaydi (d. 219), 11usnad, 
• 

ed. Ijab1b aJ.-Ralpnân al-A' ~ami, 2 vols., (Karachi, 

1382), his short treatj.se enti tled: "UsÛl al-. 
sunnah", (vol. II, pp. 546-48). This meaning of 

the ''lord sunnah is confirmed if i t is read in con-

junction with Ibll Qutaybah~ Ta'-Wll HukhtaJ.if aJ.-

'" Hadith, ~. cit., p. 59. See also ~., p. 98 • • 
103. See above n. 47. 

104. ~. "Treatise of Ba~rill, Q"Q.. cit., passim. 

105. ~. IX~ 4. Cf. Âthâr A. Y., 339 f., "/hich ShO"/S, 

however, that a Companion's practice was not in-

'" variably considered to be authoritative. In Athâr 

A.Y., 140, the basis of non-acceptance of a certain 

p~actice of Ibn 'Umar is that it was based merely 

on his ra'y and that he had no ather in support of 

it. See also Hujaj, pp. 12 f., where the Medinese 
• 

support their doctrine in regard to washing by refer

ring to a practice of Ibn 'Umar which the Kufians 

./ 
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reject on the ground that Ibn 'Umar was too meti

culous in the matter o~ washing. 

106. ~. VIII, 3. 

107. ~. IX, 24. See also above pp. 143 ~~ • . 

108. See above p. 149. It is a non-technical usage 

and means "good example", or "good conduct". 

109. See !!:. IX, 23.' 

110. See, ~or examp1e, ~.,. 2 and 20. 

1110 Ibid., 2, 5 and 9. 

112. See above pp. 141 ~. 

113. ~. I~, 2. 

114. See ~., l, 2, etc. 

115. See the struldard works on UsÛl al-Figh, ~or inst-
;. ,. .... 

ance, Taftâzâni, ~. cit., vol. I., p. 26; !midi, 

~. Q11., vol. l,pp. 226 ~. 

116. See Section II above, especia1ly pp. 145 ~" 

117 • For examp1e o~ A'ltlZâ« ~ t S re~erence to consensus 

118. 

as a supplement to the claim that the doctrine in 

question ,vas based on the "surinah o~ the Prophet", 

see Tr. IX, 2 Ca continued practicebacked by a 

saying o~ the Prophet); 3, 5, 13, 31. For a doct

rine based on Abû Bakr's interpretation o~ the 

Qur'ân and ~ollowed by the Muslims subsequent1y, 

see ~., 29. 

See ~., 5, 14, 15, 24 and 32. Awzâ'~'s state-
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.ment (ibid., 9) apparent1y is a reference to con

sensus independent of "liradi tions, etc., but .Ab1l 

Yûsuf' s observation · (loc. ci t .. ) seems to show that . . .-- --- . 

a tradition on thÇj.t question did exist which seems 

to, be pre-supposed in Awzâci's statement, but was 

not exp1icit1y stated. 

119. .l.Bi9.., 6. For a similar expression, see ~., 

14 • . In his reference to consensus as a supplement

ary argumen~ the usual form. that Awzâ C ~ adopta 1s 

to c1aim 1ack of disagreement, (see passim, e.g., 

3), or to c1aim that the original practice intro

duced by the Prophet remained in operation ti11 the 

assassination of al-vlaJ.id (A.H. 126), see~., 1 

and 3. 

120. See ~., 5 and 31. (On bath the occasions 

. i jm~' is c1aimed wi th regard t 0 a practice or doct

rine introduced by the Prophet). 

121. See ibid., 6, 9 and 14. In fact actuaJ. practice 

might even have ceased to be in operation. 

for examp1e, ~., l and 24. 

122. For its meaning, see above n. 40. 

See, 

123. See, for instance, Tr. IX, 3 (where reference 

has been made to uninterrupted adherence by the 

Muslims to a practice initiated by the Prophet with

out ever disagreeing about it, a statement which 

.1 
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seems to be motivated by the purpose of reinforcing 

the claim that the practice in question was a sunnah . 
, 

of the Prophet)t and 24 (where reference has been 

made to an uninterrupted' and undi~puted practice 

of the Muslims upto the assassination of Walid, 

but without rulY explicit referenceto the Frophet). 

124. See for reference to the consensus of the Oom-

panions by ·,Ibrâ.him, above p. 103 and n. 120. See 

aJ.so n. 125 bel 0\'1 • 

125. SeeMâlik's letter cited in the fragment of'Iyâd, . 

126. 

127. 

128. 

129 •. 

al~Hadârik in al-Andalus, vol. XV, pp. 415 f. 

See ~. passim. 

~.,. p. 502. 

Ibid., p. 522 and of'ten. 

See !!:. IV, nassim. 

130. Tr. III, 148, (p. 248). For the 11edinese con-

cept of consensu~ see Origins, pp. 83 ff. 

131. Cf. Origins, pp. 85 ff. 

132. See the statement of' a Basrian opponent of 

Shati'i in!!:. III, 148 (p. 245). 

133. 

134. 

135. 

'136. 

137. 

1191., 71. 

~. IV, p. 256. 

~. VI,II, 1. 

Hujaj, pp. 125 f. • 
Kharâj, p. 48. For another instance, see ~. 
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IX, 17 and 42 Ca statement about consensus made in 

the positive f'orm, supplemented by the claim of' 

absence of'·disagreement). 

138. See also ~., p. 129: 'alayhi aJ.-jamâ'a.h wa 

al _ t amaJ. • 

139. See above p. 78. 

140. Hujaj, p. 161. 

14;1.. ~ • .§l1., p. 149. 

142. Loc. m. Cf'. nn. 135 :f. above. 

143. Hujaj, p. 176 • 
• 

144. See Huj aj and HU\'I • .§h., :passÏl!l. Genera11y the . 
expression is: \1' _am fugahâ' 

145. See n. 136 above. 

146. Loc. ill. 

147. ~ • .§h., p. 140. 

. "''' J.n.a • 

148. Hujaj, p. 161. This seems to have been derived 
• 

:from !-iâlik. Shaybâni also uses the expression: 

"Hâdhâ amr mujma ( C alayh" ç (ill!!., p. 184). 
/ . 

149. Hujaj, p. 236. See aiso ~., pp. 23 f'. 
i 

150. See above pp. 110 f'f. 

151. For distinction betvleen athar and ra' y, see 

above pp. 27 f'f. and pp. 94 f'f. and : ,.p. Ill. 

152. IITreatise of Ba~rill, p. 67. 

153. ~. VIII, 3. 

154. IITreatise of Ba~rill, pp. 70 f. See also ill.9.., 
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p. 72 for the use of the same expression. To 

these "misguiding desires", Ijasan opposed the 

Qur'ân which is "light and life" (ibid., p. 70). 

The opponents of ra'y used the word in this sense 

when they denovnced it. The motivation of the 

opposition was the fear that"misguiding desires" 

might distort religion. For an interesting dis

cussion on ra'y, see Ibn al-Qayyim, 22. cit., vol. 

l, pp. 53 ff. Ibn&-Qayyim cites the use of the 

word with both good and bad shades of meaning •. 

155. Ibn al-l-1uqaffa', 22. cit., po 122. 

156. Ibid., p. 126. In the view of Ibn al-Muqaffa' 

ra'y, ev en in its logical and systematic form of 

giyâs, could lead to unhappy consequence (~., 

p. 127). It is also interesting to note that this 

use of ra'y in abad context is followed by its 

use in a good one. For instance, Ibn al-Muqaffa' 

advices the Caliph to codify legal doctrines in 

the light of "his ra'y inspirec1 by God" (ra'yuhu 

al-ladhi yulhimuhu AllâJ.1) which should serve as 

the legal code of the caliphate. Ibn al-Muqaffa' 

hopes that the fixation of doctrines according to 

the ra'y of the Caliph (bi ra'y amir al-mu'minin), 

would lead to the development of a uniform legal 

code. 
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1.57. Âthâr A.Y., 607. See aIso ~lU"l"' • .ê!!., p. 244. 

158. Tr. l and lli IX, :passim. See aIso Kharâj, 

159. l!ujaj , p. 168. See aJ.so ibid.,. p. 88, where 

1.60. 

161. 

Shaybâlri finds i"l; objectionable to use giyâs 

and nazar - denot!ing thereby hu.:nan reasoning 

at the cost of sunnah élnd athax:. See aIso 

Origins, pp. 98 ff. and 103 ff.; and Zahiriten, 

pp. 3 :ff. 

For tahar-.Jrum, see ' Huj aj, ,pp. 224 and 234. . . 
œhis conclusion is based on abroad compari

ive study of the contetlpOrary '\tJri tings of the 

Medinese and Syrians on the one hand, and the 

Kufians, on the other. The l·Iedine se seem to have 

used the ter.m ijtihâd either as an equivaIent of, 

or in a sense close to~ giyâs. See its use in 

~. p. 858, lines l and 4 (1aysa fi dhâlika i11â 

ijtihâd). See also ibid., p. 859 \'l'here l1âlik 

opposes i t to al-amr aJ_-muj tama t t alayh. 'Conern

ing the use of this term and the use of the method 

of giyâs, see Origins, pp. 116 f. 

162. Tr. I, 137. 

163. ~., , 89. 

164.See also IDlarâj, ~. 160. It may also be pointed 

out that bi "manzilah and a ra' ::.yta and a lâ tarâ 



were. aJ.so frequently used to denote giyâs. 

See Tr. l and Tr. IX, 8Jld.I!ujaj, passim. 

165. See aJ.so Kharâj, pp. 182 and 189, and passim. 

166, For ftirther ex~mples, see ~ujnj, p. 66, lines 

9 and 10, p. 153, p. 158 (giyâs as opposed to 

athar), p. 162, p. 174, and often. 

167 • See immediately belo\-! ff. 

168. See n. 164 above. 

169. See n. 164 above. 
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170. Origins, p. 110. For the actual use of giyâs, 

see below pp. 280 fi. It may be noted that often 

when giyâs was opposed to ist~sân, the former 

generaJ.ly signified a strict li,teralist · or forma.

listic application of law in disregard of those 

considerations on which istihs~ was based. For 

these exemples, see below pp. 168 ff. and above 

pp. 300 ff. Noteviorthy are aJ..so some of 'the con

clusions of Schacht. According to him, a systematic 

conclusion from someo~els doctrtne was termed as 

g iyâs gaul.ih (sic]. (Origins, pp. 110). ~Ioreover 

Shâf'll i ofteri:ineans by giyâs not a strict anal ogy , 

but consistent systematic reasoning in a broader 

sense. (~., p. 126). 

171. Thus, istihsân somet.:Lmes ruso denoted avoidance . 
@ of normal legal i,'nplications on account of athar. 
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. For another instance, see ·~~âj, p. 178, 1ine 

3 (Inthis case there is no reference to giyâs). 

173. l!uj aj, p. 77. . See for a similar accusation, . 

ibid., p. 59. 

174. See Shaybâni, J§mi' Saghir, (Ilucknow,1310) • . 
For reference to is"tihsân without specifie refer-. 
ence to giyâs, see pp. 32, 1ine 2; p. 6, 1ine 15; 

. p. 107, 1ine 2; p • 118, 1ine 11; p. 120, 1ine 14; 

p. 136, 1ine,16; p. 137, line 7; p. 144, 1ine 15; 

p. 156, 1ine 1. For further examp1es,see the 

other works of Shaybâni, passim. See particularly 

Jâmi' Kabir, ed. ·.llb-G. aJ.-\vafâ' aJ.-Mghâni, (Cairo, 

1356), passim. Ci ted h.3reai'ter é.S Jâmi' Kab:Lr. 

175. For use with reference to giyts,see ibid., 

p. 21, line 8;· p. 61, 1ine 10; p. 69, 1ine 16; 

p. 83, line 16; p. 84, 1ine 15; p. 113, 1ine 13; 

p. 124, line 15; p. 160, lines 5 and 7. See for 

further examples the works of · Shaybâxd, passim. 

176. For further examples of istil~sân, see belo'" 

pp. 302 ff. 

177. In the two above-mentioned eJ:amples, giyâs 

y denotes a literal and formalistic application of 

law, whi1e. isti:r:sâ.n signifies that over-riding1y 

important consideration \'1hich justifies departure 

from it. 



178. 

179. 

Origins, p. 112. 

For this see the examp1es cited above and 

those cited below pp. 302 ff. 
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180. For these scales, see Introduction, 'PP. 120 f '. 

181. For i ts use in Abû Yûsuf, see ,Âthâr A. Y., 56, 

57 and 361. See also Illiarâj and Tr. IX, passim. 

For its use by Shaybâni, see ~. Sh., p. 48, p. 

71, p. 73, p. 75 and p. 105. In this sense it is 

often opposed to what is recommended but not 

obligatory, for '''hich the term vTUS not yet 

rigidly ·fixed. AlI the aboveinGtances except 

that on p. 105, i1lustrates this. Shaybâni also 

defines wâjib, though only by im}>lication. ,This 

sho"ls that by wâjib he meant those acts ' the ommis

sion of which entai1ed sin (ith~) (Ibid., p. 48). 

For fard and wâjib, see also , Huj(~, p. 5 ' (far:f-
, . 

~ fi Kitâb Allâh) , pp. 6 and 9 (used in op~osi-

tion to nâfilah) , p. 17 and often; Athâr Sh." pp. 

94, 122, and often. 

182. For the basis of this concept in the Qur'ân, 

see II. 78 and 237. 

183. The pains that Ibrâhim takes in order to make 

his concept clear and the lack of sharp distinc-

tion between indifference and recommended, consti-

tutes a forceful argv~ent in favourof the authen-



e. ~o 
ticity ofthis tradition. See the seme doctrine 

of Ibrâhim, \'lithout any exp1anation, in Âthâr Sh., 

66, 67, ,68. 

184. ~o Sb., :p. 73 and flthâr Sh .. , 67. This is a 

favourite word of Shaybâni. See for its use, 

Muw. Sh., :p. 138, 1ine 3. 

185. For other instances, see ibid .• , :p. 75 and :p. 

150. 

186. Âthâr A.Y., 310, 811, 812; Àthâr Sh., :p. 45, 

:p. 48 and :p. 50; Hm·'.. Sh., p. 82; ~uj aj, p. 1 and 

often. See also Khal"âj", TI'. IX, .Tr. l, passim. 

" A ~ 187. See Athar J:l...Y., Nuw. Sh., !}..1Û~, etc., passim. 

188. ICharâj, :p. 68, Tr. IX, p. 13, 22, and other 

\'forles, of Abû Yûsuf andShaybâni, passim. 

189. Îlthâr A. Y., 842, and often in the \'forks of 

Ab'Û Yûsuf and Shaybâni. 

190. ~. IX, p. 23, 26, êilld,often. 

191. Kharâj, :p. 68; Mu~r. 8h., :p. 184, and often. 

192. TI'. I, :p. 18; and often. 

193. For harâm, see ÂthÉtr A. Y., 1003, 1007, 1009 and 

1010; ~ujaj, p. 256 émd often. 

194. For the use of ma};::rûh in the sense of harâm, see . 
Âthâr A.Y .. , 1012; Nu'~ 13h., :D. 28, :p. 261, :p. 337; 

Hujaj, p. 235. This \'las the sense in which makrûh 

was generaJ.1y used. ,Hakrûh, however, was aJ.so use d 
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in the more advanced sense, that is, disapproved 

but not prohibited or sinful • . See be10w p. 173. 

195. For its use in the sense of harâm, see n. 194 
• 

above. Schacht also tends to support this con

clusion. (SeeOrigins, p. 133). 

196. See, for instance, Taftâzâni, ~. ~., vol. 

II, p. 125. 

197. Hujaj, p. 188, and often • . 
198. ~., p. 175. 

199. It may be pointed out, however, that while 

the two scales were distinct, the y were never 

quite unrelated to each other. What was harâm, . 
for instance, was regarded as bâtil (i.e., 1egal1y 

void) as well. 

200. See, for example, ibid.; p. 188, Âthâr Sh., 3, 

and often. 

201. See Tr. I, Kharâj, Âthâr A.Y., Âthâr Sh., 

Hujaj, etc., passim • 
• 

202. This conclusion is partial and should be combined 

wi th what follo\'lS, particularly the conclusion no. 

3 to appreciate the findings of this writer. For 

even though the concepts were there even when tech

nical terms were in the process of being formu

lated, they lacked standardised forms to express 

them. 



203. For this, see in C~apter IV below, the 

section on Sunnâh and traditions,pp. 193 ff. 
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CHA:PTER IV 

KHABAR LÂZIM 

1. The present and the i'ollowing chapters are 

specifically devoted to portraying the Kufian 
A A 

"Figh from the time of A'bû ~~"'lifah to Shay'ûâni. 

For the meaning of the term, see below p. 179, 

n. 8. 

2. That the usÛl were four, hO\'lever, is not --.--
li terally correct. These four '\'lere the main 

source's of law and \'lere supplemented by a number 

of subsidiary so~~ces such as ist~sân, al

masâlih a~-mursalah, t~, etc. For these, 

see the works on Usûl al-Figh, e.g., Sarakhs1, . . 
Usûl ~ ed., Abû al-W"a.fâ' al-.A.fghârri, 2 vols., 

.. 
' (Cairo 1372-73), see vol. II, pp. 65 ff., and 

pp. 199 ff. 

As for the formula of four-fold sources of 

1 a\'! , even though the second century jurists 

'\'fould have agreed with i t they \'Iould have dis-

agreed as to the connotation of terms, e.g., 

'VIi th regard to ~mah, particula.rly if i t was 

used in 'the restricted sense so as to exclude ~ 

the, precepts and practices of the Companions. 

483 
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Regarding,the formula on sources o:f doctrines in 

ancient schools, see ~~. IV, p. 225; Tr. VIII, 3. 

S al T IX d li . .' . CoP • ShAoPJ.~ t J.' t S ee so -E. ; an ~uJaJ, passJ.m. ~ ~ 

views in Risâlah, pp. 39, 284 :f., 322, 476, 478 :f., 

and Tr. III, 148 (p. 246). 

3-. There has remained a certain a:nount o:f dis-

agreement as to the extent o:f the authoritative

ness o:f consensus, and there have beensome, 

though not many, who denied itsauthority alto-

gether. See Ibn Hazm, aJ.-Ihk&l :fi usûl al-.Ahkfun, . . . . 
ed. Ahmad Shâkir, 8 vols., (Cairo, n.d.), pp. 494 . 
:f:f., see especially p. 506. 

4. See, e.g., Muw o Sh., p. 142. 

5. This is evidenced by the greater authority 

claimed :for the doctrines o:f the t ammat al-:fugahâ~ 

the higher degree o:f authenticity attached to ,the 

tradi tions which .... rere generaJ..ly accepted as against 

shâdhdh traditions. See for example, Tr,. IX, passim, 

but particularly the vrorks o:f, Shaybân! passim. See 

below pp. 252 ff. See also the l'1edinese doctrine 

in Ri sâl ah , pp. 534 f. 

6. See t Abd al-llalik' S Cluery whether a certain 

doctrine was based on personal opinion or on tradi

tions transmitted by the Companions. See "Treatise 

of Ea~ri", cited above p. 94, n. 96. See also the 
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alleged statement of cUmar on ra'~ (Kharâj, 
p. 80). 

7 • See;, for instance, Huj aj , p. 46: "Rad there 
not come dow.n. a:ay atl~a.r, giyâs '«Iould have been 
in accordance ,.,..i th [the doctrine of] the 11edinese. 
But there can be no gi~âs as against athar •••• II , 

an idea which oocurs quite frequently iD. the 
'''''orks of both Abû Yûsuf and Shaybfud. See al.so 
ibid., p. 7, where Shaybâni inquires of the 
Medinese whether their doctrine \'/as based on a:n:y 

. other or was it mere1y a ra'y; p. 54, where he 
remarks about the Medinese that on the questio~ 
oonoerned they had noathar and that whatever 
they had was mere1y ra'~;, p. 196, where he 
opposes na~ar and giyâs to âthar, and often. 

8. Tr. VIII, 3. See aiso Shâfici, Ikhtilâf al-

9. 

Hadith, on the lnargill of Umm,. vol. VII, pp. 117 f • . 
Cf. Cited hereafter as Ikh. Cf. Sarakhsi, U~Ül, 
vol. II, pp. 105 ff. 

This is proved by the faot that the bulk of 
the questions 011 \'/hich the attention of the. 
jurists was focussed'pre-supposed the Quranic 
provisions and had bee11 mainly stimulated by them. 
For this see above pp. 75 f., anQ 97 f. 

10. See above pp. 27 ff~ 

;' 



11. Schacht, f'or il1stancG, concludes: "It:'.is 

true that a number of' legaJ. rules, ,particularly 

ill f'amily law and la",,' of' inheri tance not to 
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mention cult and rituaJ..,.,:'.ere based on the Koran 

[sic] f'rom the very beginning. Il (Origins t ,p. 

224) • This t hO\'lever, is only a Il art of' his con

clusions on the subject. For his f'ull conclusion 

' on the influence of' the Qur' an on Islamic law in 

the early period, see ibid., pp. 224 f'f'. 

12. See above pp. 75 f'. 

13. Cf'. Origins, pp. 224 f'f'. 

14.· See, e.g., Abû Yûsuf"s citation of' the Quranic 

verse IV. 59 in connection \'/i th a question of' the 

distribution of booty (Kharaj, pp. 198 f'.). Cf'. 

!!: .. I~, 25; and ~aba.ri, Ikhtilâf al-Fugahâ', ed. J. 

Schacht, (Leiden, 1933 A.D.), 64. For another case, 

see ~o IX, 21 and the citation of a Quranic verse 

(LXVIII. 25) "/hich ..Abû Yûsuf' rejects as irrelevant. 

See also Hujaj, p. 343, regarding a question of' . 
divorce, and o~ten. 

15. See above pp. 78 f'~. 

16. See ICharâj, pp. 23 f. and p. 35. This incident 

itself confirms 'V'That \lTe have said above. The process 

was not that the legal implication of' the Qura.nic 

verse quoted by (muer had been elaborated in adva.nce. 

1 
1 

./ 



17. 

18. 

Its relevance \"laS perceived when an actual 

problem arose. See also ibid., p. 140. 

Origins, p. 224. Cf. Qur' ân II. 240. 

Origins, p. 227. In fact Schacht seems to 

t11.ink that this attention ViaS so perfunctory 

that even as late as in the late Umayy~d'~ 

times, in explici t vj.o1ation' of the Quranic 

verse LXV. l, the practice for the divorced 

\'loman and Wido\'l'. ''las to vacate the house of 

her husband immediate1y after death or divorce, 

'\'lithout waiting for the end of t iddah. (~., 

pp. 197 f.). 
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19. For the process, as 'Vie have just pointed out, 

often \"las not of consciously working out the 

legal implications of the Qur'ân, but trying to 

find \'lhat relevant guidance \'las found in the 

Qur' ân relating to these questions. See also 

n. 14 above and n. 20 belo\'l. 

20. See ab ove n. 18. To appreciate and examine 

Schacht' s vievls, see ill9:,.., pp. 70 f., 73; 101 

f., 181 f., 188, 193 f., 197 f., 204 f., 212, 

218, 226 :f., 266 f., 279 f., and 288. A care:full 

study of these evidences put forth by Schacht in 

support of his conclusions s11.o\'ls that his conclu

sion is exaggerated and inaccurate. Sôme of the 



instances cited by him are, in :ract, examples 

'o:ralteration of, or disasreements about, parti

cular i~terpretations 'of Quranic verses, rather 

than instances of llLtroducing a Quranic norm at 
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a secondary stage. In the case of the obligatory 

gift from the, husband to his divorced wife (Origins, 

pp. 101 f.), for instance the evidence cited by 

Schacht proves, at the Illost, that during' the early 

period this gi:rt was not regarded as judicially 

entorceable, and that at a 1ater stage a certain 

, judge made a departure from the tradition of his 

predecessors by dec1aring it to be judicial1y 

enforceable. In fact even that statement is 

disputable because of the report that Ibn ~ujayrah 

(a judge of Egypt 69-83) used to instruct sâhib 

al-di"lân to deduct three dinârs from the stipends 

of those who had divorced their wives (Kind:!, 

.Ql>.. ci t ., p. 317). vlhat seems to have happened 

''las that even thoughthis gift "las considered a 

religious imperative, there "l'las 11.0 general agree

ment for a considerable period of time that i t "l'las 

judicial1y enforceable. Let us take another 

instance cited by Schacht: the question of divorce 

before consummation of marriage (OriRins, pp. 193 

f.). The divergence of doctrines, in this case, 

/ 

J" -' 
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does not point to a 'lack of kno"fledge of the 

relevant passage in the Qur'~, or its neglect 

during the earlier stage. It only points t<? 

disagreement as to the import of "masis" men": 

tioned in the ~tr'ân verse II. 273: whether it 

could be presumed by privacy (~r~{hâ'al-su~ûr), 

or was it constituted by nothing short of actual 

physical mas1s.To consider another example 

cited by Schacht (Origins, pp. 215 f.), what is 

proved by the relevant citations of Schacht is , 

interpretative disagreement on the question of 
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the oath of abstinence. To consider still another 

example: the question was as to 'I.<[here the divorced 

"life or \'lidow should stay during the , term of her 

"laiting ('iddah) (ibid., pp. 197 f.), a question 

Which "aJ.so seems ' to be connected 'l.'li th the problem 

of the rights of a divorced 'I.'Ioman (see lli,Q.., p. 

225) • Schacht 1 s inference that IIi t must have been 

the practice for the divorced wife or widow to 

vacate the house of 11er husband immediately, with

out wai ting for the enc1 of her 'iddah" (~., p. 

197) is hardly supported by the evidence which he 

adduces. , 

On the 'I.'Ihole, the inferences dra\'ln by Schacht .

from the examples that he has cited sho\'1 arbitr-a:r-i-

/ 



ness o~ interpretation, apart ~rom the ~act that 

they are the results o~ employinC a method of . 

dating doctrines and traditions, etc.~ which is 

of doubt~ul validity. (For his method o~ dating 

traditions, see Origi~, pp. 163 ff.) He seems 
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to be correct, ho\.;ever, in inferring on the basis 

o~ the instances which he has citedon pp. 73, 

210 f., 218, 227, 297 f., that the introduction 

o~ Quran.ic norms (or, perhapsin some cases, the 

introduction of explicit reference te relevant 

Quranic verses?) took place at a secondary stage. 

The over-all picture, there~ore, seems to cohere 

with our conclusion thet the Qur'ân continually 

remained the oasis of le gal speculation which 

led to the gradual unfolding of the implications 

o~ its legally relevant verses -- a process which 

corresponds to the rise of legal problems in the 

early Islamic society. 

21. One of the early instances is ~ound in the 

letter o~ ~asan al-Ba~ri, albeit in connection 

with dogmatic questions: IIEvery opinion which is 

not supported by the Book of .AJ..lâh is misguidance." 

"Treatise· of Basr:L". 
r--

22. Tr. IX, 23. See also ibid., 5, where he 

mentions the Qur' ful aJ.ongwi th the sunnah as a 



criterion ~or the acceptance or rejection o~ 

traditions. (See Tr. IX, 5). 

The statement of Abü YÜsuf that" categorical 

Quranic verses a10ne are to be re~erred to in 

connection with the determination o~ what is 

halâl and what is harâm should not be taken at 
o 
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its ~ace va1ue. It seems to be the expression 

of a scruple rather than a strict ~ormulation 

" either of the Kufian position or ev en of Abû 

Yûsuf's o~m position. For in ~. IX, 24, Abû 

Yûsuf states that the question of halâl and 
o 

harâm instead of being decided with reference 
• 
to 'practice', ough"t to be decided on the basis 

of IIsunnah ~rom the Prophet alld forbears: his 

Companions, and the fug ahâ' ." This inaccuracy 

o~ expression i8 one of the numerous indications 

of the vastly superior exposition of the usûl --.--
of Figh by shâfi'i, in his works, particularly 

in Risâlah. 

23. Hujaj, p. 258 • . 
24. ~., p. 212. 

25. See, for instance, ibid., p. 366. 

26. For nasY~, see Qur ' ân II. 106. 

27. Âthâr A.Y., 651 f. and 666; Âthâr Sh., 456. 

For more instances, see Âthâr A.Y., 763 and 7790 
'1'-"See also Siyar Kalnr, p. 93. 
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28. SeeI\!U\v. Sh.,:p. 263J AtharA • .x~, 592,608, 

726 and 727. ' 

29. l1?i9.., 608. 

30. Loc. cit. 

31. ~. III, 10~ M~., pp.' 244 t.; 11u'\'1.'Sh., 

p. 169. 

32. Loc. ill. 

', 33. ll. III, 10. 

34. Commentary Hu",,". SIl., p. 169. This ref1ects, 

inter~, the increasing confidence in formal 

traditions. 

35. g. IX, 28 t.; and Siyar Kab:Lr, pp. 41 ff., 

especiai1y p. 52; IChaxâj, pp. 194 1'1'. See aiso 

Habsût, vol. X, p. 31 • 
• 

36. Tabari, Ikhti1âf, ed. Schacht, 81 • . 
37. ll. IX, 29. 

38. - ~. ill. 

39. See above pp. 187 i ' ., and immediately belo\'l. 

400 See Kharâj, :pp~ 162 ff., ~. II, 18(a); ~., 

pp. 819 1'1'., anà. ~1UVl Sh., pp. 304 1'1'. 
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41. See, for instance, §iyar Kabir, :pp~ 212 f. The 

doctrine concerned ''las rejected because i t \'las 

deemed to 'be o~oDosed to the Quranic verse V. 103. 
"'~ 

This \'las reinforced by two arguments: ' (1) that 

the Sha'b:L, the transmitter of the traditioIi does 
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not ~ollow that tradition; and (2) that the tradi

tionsis shâdhdh, and shâdhdh traditions are not 

·~ollowed. 

42. See 1!a., pp. 345 ~~.; Muw., p. 724. 

43. . Ibid., p. 721. 

44. 11ill., p. 349. 

45. See Muw. Sh., p. 361. Shaybân1 cites two tradi-
1 ... 

tions, one ~rom ~A~â' and the other ~rom Zuhri, both 

o~ which claim that the Nedinese doctrine represents 

an Umayyad innovation, rather than .the originaJ. 

practice (i.e.,~rom the time of the Prophet or the 

first ~our Calips). 

46. See above pp. 190 f. 

47. See Ibn Qutaybah, Ta'wil Mukhtalif aJ.-Had1th, 
• 

~. cit., pp. 53, 112, 256. 

48. Umm., vol. VI, p. 115 f. 

49. Tr. IX, 5. For the translation o~ the early part 

o~ the passage the "/ri ter is indebted· ·to Fazlur 

Rahman, .QJ2.. cit., p. 35, even though this wri ter 

considers that the translation of the latter- 'part of 

the p_assage by this wri ter (viz., lI~ollow the hadith 

which is ~ollowed by the communi ty •• ,," has a slightly 

dif~erentshade of meaning, , .as will be evident from 

a comparison between this writer's translation with 

that of Fazlur Rlmlan. Cf. aJ.so the transla-
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tion of the same })ortion by Schacht, Origins, p. 28.· 

As for the translation of Schacht, it is inaccurate 

in this writer's opinion. 

50. ~. IX, 5. 

51. For instance, Tr. l, 115 discusses the question 

whether the testimony of minors \\'as admissible 
... A 

against one another. Abu ~anifah was opposed to 

i ts ad,missibili ty, while Ibn Ab1 Layla favoured i t. , 

In this discussion reference has not been made to 

Quranic verse II. 282 which can be interpreted in 

such a m~er as to exclude the acceptance of the 

testimony of minors agains~ one ru~other. Shaybâni, 

however, refers ta this verse (.Â.thârSh., 634). 
... .... 

This does not necessarily mean that Abu ~anifah was 

not aware of this Quranic verse, or of its relevance 

ta the subject. Cf. Akhbâr al-Ç~~âh, vol. II, pp. 

308 and 313. On the question whether one may read 

the Qur' ân after having urinated. and wi thout having 

performed wu~û', .~thâr A. Y., 327 mentions a tradi

tion from Ibn 11as' ûd. CL'he said tradition makes no 

explici t mention of and nothing else seems to explain, 

the question satisfactorily except that the question 

had arisen from the Quranic ver::le LVI. 79, and that 

the tradition merely signifies that the "pure" refer

red ta in the verse do es not refer to, or at least 

/ 
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does not obligate onels being in the state of wudû', --
at the time of reading of the Qur'ân (see Muw. Sh., 

p~ 263). To consider another case: several tradi

tions revolve around the question v/hether a divorced 

woman or widow could !nove out from. her husband's 

house before the expiry of her '.id.dah. These tradi

tions do not refer to any Qurani.c verse, though the 

verses II. 234 and LXV. 4 are certainly relevant to 

the questions discussed. Cf. MU;!:!., pp. 59 1'., where 

there are four traditions on the question of the 

duration of the 'iddal1 of pregnant widows. None 

of these refers to any Quranic verse, though the 

question had Obv:i.0usly E<.risen from the seemingly 

contradictory implications of two Quranic verses, 

. ID., II. 234 and LXVI. 4·. Shaybâni, al-Jâmi' al

~aghir, pp. 84 f. The question under consideration 

is that of highway robbery with ruld without homicide. 

The question presupposes the Quranic verse V. 33, 

but there is no explicit mention of the Quranic 

source of the doctrint~s, 9 (Cf. Kharâj, p. 177). 

This only shows that the failure to refer to the 

source or argument in support of a doctrine at a 

certain period of time, does not prove its non-exist

ence. Again, the reference to that source or argu

ment in connection with the doct:cine in question 
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by some later authority, does not automatically 

,\..,arrant the conclusion -Ghat i t ""as necessarily a 

later fabrication. (Cf. Origins, pp. 140 ff.). 

52. It must be emphasised that even though it has 

generally meant "sunnah of the Prophet", this has 

not been the unanimous vie\'1. The Ijana.:fi school, 

for instance, has formally retained a wider conno

tation of the term "sunnah". See n. 77- below. 

53 .. See Origins, p. 77 and n. 5.-

54. 11uh. St., II, pass~; also "The Principles of 

Law in Islam li , in Historian's History:, vol. VIII, 

see p. 302: "Judged by a scientific criterion, 

on.?-y a very small part, if any, of the contents of 

these canonicciJ.. compilations Ca:ll be confidently 

referred to the early period from which they pro

fess to date. Il 

55. "One of the main conclusions to be drawn from 

Part l of this book is that, generally speaking, 

the living tradition of the ancient schools of lai." 

based to a great extent on individual reasoning 

came first, that in the second stage it was put 

under the aegis of Compemons, that traditions from 

the Prophet himself, put into circUlation by tradi

tionalists tOi'rards the middle of ·tihe second century" 

A.H. disturbed and influenced this living tradition, 
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and that only Shâfi'î secured to the traditions 

from the Prophet supreme authority." (Origins, p. 

138). To cite another revealing passage from 

Schacht: "In the course of po1emica1 discussions, 

doctrines are frequently projecteü back to higher 

authorities; traditions from Successors become 

traditions from Companions, and traditions from 

Companions become traditions frOnt the Prophet. 1I 

(Ibid., p. 156). 

56. For Lammens, seeFazlur Ralman, .QJ2.. ill., pp. 4 f. 

57 • See J:.Iargoliouth, Early Development, pp. 65 ff, 

especially p. 98. He is of the vie\'l, hO'\'iever,< that 

these "inventions" "lere not later than the first 
. .. 

century (Loc. cit.). 

58. For H.C. Hurgronje, aee his :Selected i'lorks, tr. 

and ed. J. Schacht and G.H. Bousquet, (Leiden, 1957 

A.. D. ), P • 51. 

59. See J. 'Vlensinck, .2.:2.. ill., passim, especially' pp. 

108 f, 158, 162. 

60. A. Guillaume, Traditions of Islam, (Oxford, 1924 

A.D.), passim. 

61. Goldziher 1 s vie"l, hO"/ever, '\-laS significantly 

different.. See Fazlur ?.ahman, .Q.:Q... ci t., p. 4. 

62. Introduction, p. 18. This tl'end of thought '\'las 

_ developed ~y Hargoliouth. See IJarly Development, 

/ 
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pp. 68 ff., particular1y pp. 69 ~. and 75 f. 

63. Origins, p. 149 J Introduction, p. 34, .a.nd La"; in 

the IIiddle East, p. 46. 

64. See above pp. 27ff., pp. 52 fÎ., pp. ' 67 ff., pp. 

99 ff., and pp. 125 ~f. Cf. Faz1ur Rahman, .QJl. ill., 

'pp. 6 ff. 

65. See above pp. 125 ff. 

66.\ See above pp. 67 ff. 

67. See above pp. 149 f. See also inwediately be1ow. 

68. 

690 

70. 

71. 

72. 

73. 

In fact it had even a broader and more generic con

notation, but that .... laS rare and l'las on the dec1ine 

corresponding to the development of technica1 1ega1 

termino1ogy. See above p. 149 • . 

!!:. IX, 18. 

Ibid., 10 • 
. -
~., 16. 

~., 24. 

.ill.2:.., 25. 

Âthâr A. Y., 4·82; Âthâr Sh., 315. 1 

74. Kharâj, p. 164. 

75. HUjaj, p. 210. See also ibid., ,pp,. 201 ff., 219 f., . 
225, and often. 

76 • ~., p. 210. 

77.; Ibid., p. 55. Sec also Tr. l, 89 and 183. Schacht 

apt1y remarks: l'The doctrine of the decisive charac-
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ter· o:f traditions :from Oompanions pers·isted in the 
-, 

school o:f Abû I}sJ.1i:fa. \1 <.9l'igins,·· JI. 29, n! 4). This 

. is corroborated by the later Hana:f.':L \'Torks on UsÛl 
• • 

aJ.-Figh. See, :for exemple,· Sarakhs:L, Usûl al-. 
Sarakhsi, vol. l, :pp. 113· :f., vol. II, pp. 105 :f:f., 

Uasa:ri, .Ql2.. cit., vol. II, p. 2. (C:f. illi., pp. 

99 :f.). 

78.~. VIII, 9. 

79. For instance, Ibrâh:Lm.' s statement: III pre:fer· the 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

87. 

·88. 

89. 

90. 

91. 

doctrine· o:f t Ali to the doctrine o:f c Um~. Il (Âthâr 

.1l.Y., 591). See also ~., 594-, 597, 606 and 

'" o:ften. See also Kthâr Sh., 453, 521 :f., 563, 598, 

and o:ften •. 

For this, see Coulson, ~. cit., pp. 42 :f. and 68. 

See ab ove p. 195 and n. 64. 

Âthâr A. Y., 607. 

Tl"'. l, 9. See also ibid., 116. 

Kharâj, p. 58. 

Ibid., p. 26. 

rOid., p .. 68. 

Âthâr A.Y., 277. C:f. ~ujaj, p. 8~. 

Âthâr A.Y., 390. 

~., 478. 

:J1:. IX, 24. 

- Shaybâni, K. al-Nakhârij·, :fi .. ::Q-I-:D.yal, ed. Schacht, 
• 
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(Leipzig, 1930 A.D.), p. 3. Cited hereafter as 

Hiya1 • 
• 

92. !!:; IX, 10. 

93. ~., 11. See aJ.so ibid., 12 and 16. 

94. ~ujaj, p. 213. See a1so ~., pp .. -210, 225, 

and often. 

95. NU"[. Sh., p. 190. 

96. Ibid., pp. 257 f. 

97 • Âthâr A. Y ., 120 . 

98. 112i9:.., 181. Whether the reference to C lUqamah 

99. 

100. 

101. 

102. 

103. 

104. 

105. 

106. 

107.-

108. 

109. -

110. 

is trueor false does not concern us here. vfuat is 

relevant is that this statement represents the 

doctrine to which Abû Yûsuf subscribed. 

Ibid., 70. 

Ibid., 4. 

~., 62. 

Ibid., 65 f. 

Kharâj, p. 54. 

Âthâr A. Y., 124. 

Ibid., 830. 

Hu\'{. Sh., pp. 87 ff. 

Ibid., p. 120. 

Ibid., _p. 195. 

Âthâr Sh., 322. See also ibi~., 314. 

~., 445. Cf. ibid., 722. 
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111. 

112.' 

113. 

114 •. 

Ibid., 206 f. 

lli9:.., 575 • 

!!:. l,' 234. 

Ibid., 51; and Khara.j , pp. 88ff. 
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115. Tr. l, 234; and Kharâj, pp. 108 f". Abû Yûsuf 

mentions t\'lO traditions from the l'rophet (see 
.. 

Kharâj, p. 89), which had been cited by Âbû Hanifah 
" . 
in support· of his doctrine, but \'lhich have not 

been mentioned in Tr. l, 234. 

116. !!:. IX, 3. Cf. Kh8.râj, pp. 18 f. IncidentaJ.ly 

Âbû Yûsuf mentions a tradition rrom cumar cited 

117. 

118. 

119. 

120. 

by Abû ~anifah in favour of his doctr:i.ne (see ill.9:., 

p. 19), which is not mentioned in!!:. IX, 3. 

Kharâj, p. 77. 

Âthâl:' Sh., 296. 

~ujaj, pp. 92 r. 
" "" 

~., p. 126; Âth2.r Sh., 302; Nuw. Sh., 169. 

Cf. Kharâj, pp. 52 ff. and 55 and~. l, 169. In

cidenta11y Âthâr Sh., 302 merely mentions the 

doctrine of Shaybâni, whi1e Abû Yûsuf mentions 

traditions from the Prophet (See Kharâj, pp. 52 

ff.), on both the questions, and Shaybâni himse1f 

bases his doctrine on traditions from the Prophet 

(see ~ujaj, p. 126), though he does not cite the 

ones mentioned by .A.bû. Yûsuf in Kharâj. 
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121. Hujaj, pp. 32 ff • . 
122. 1.kh9:.., pp. 77 ff. 

123. Mm". Sh., pp. 326 f. 

124. For some of these exa.mples ~Iee below pp. 2,21 ff. 

125. See above pp.146f.a.nd pp. 195ff. 

126. Se~ for instance, the attitude of Awzâ'isupra, 

Pp~188f.Shâfici also subscribés to this view. (See 

~, VII, p. 20). 

127. See, for instance, the statement of Shaybâni on 

the question of option in sale that cUmar's inter

pretation was authoritative because he was most 

kno'VTledgable in matters relating to the Prophet 

(Hujaj, p. 238). 

128. For references to these argtuaents, see~. III, 

39, 83, 119; ~., p. 325, and oiten. 

129. For this, see belo'Vl pp. 221,i'f. vlhen the "an_ 

cient schools" preferred a tradi-t;ion from some 

Companion to that from the Prophet, the reason 

generaJ.ly was that they doubted the authenticity 

of that particular tradition from the Prophet. 

This is evident, for instance, from the following 

statement of Shâ.fi ci: \lIt is not permissible for 

a scholar ,to abandon the doctrine of the Prophet 

in favour of that of one someone else. And if ~ou 

sa~ that .... 
~v is 1:)ossible that there might be error 



in 'Vlhat has been re-ported from the Pronhet .• ' •• " 

(Tr. lII, 148, p. 241 ,md oi'ten). (Emphasis 
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is our O"ln). See also Hisâlah, pp. 543 i'., 

''J'here Shâfi' i mentiol1s that in a discussion he 

adduced a tradition trom the Pl'ophet and his 

opponent adduced a ruling of Ibn Has t lld which 

was opposed to it, ffild based his doctrine on 

the latter. Sh&fi'i inquired if any one had 

any authority as aga:Lnst the P!'o:phet?" "lifo, if 

it is established to be from the Prophet", said 

the opponent. See also below n. 203 

130. See above p. 146 é:lnd n. 87. 

131. Ci'. r'largoliouth, ci"'Ged ab ove , Chapter II, 

n. 75. 

132. See the fragaen"'G of Qâq.i'IyG,q., Hadârik, in 

133. 

.l'mdalus, v'ol. Y:V, p. 415. That ·~his "'as the 

vie\1 of the I1edil';,9Se is an estab1ished fact, 

even if there might be some dispute about the 

authentici ty of this })c.rticular t ,radi tion: 

See Hu,',a~~ct, pa.ssim, 8.Y!,d the statement: "Our 

doctrine is to [;).uthenticate oruy those tradi

tions that are [.tgreed upon by the people oi' 

r-ïedina, to the exclusio~1 of othe:::- places".' 

(Tr. III, 148, p. 242). 

See the letter of Hâlilc in Hadârik, .QJ2. ci t., 
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pp. 416 ff. The authenticity of this letter 

is confirrned by the reJ?ly of Lay th to this 

letter. See I t13.:!l al-Nu,,,aggit:Ln, vol. III, 

pp. 94 ff. as weIl as by the llrtiernal evidences 

of the two letteJ."s. I,Itlik r S cOl1oept ofpractice 

is also illustrated by another e:-cample. "Ti th 

regard to the que st ion of i t tikâ:~ r·Iâlik observes 

that one should follo\'l the sunntl}:l that has come 

from the past; that one is not elltitled to 

follo"" anythins ne\'T in that matter besides the 

prac.tice. of the Huslims coming dO'\'ll1 from the 

past (gha;v.: mâffi._<l~â «~?-.Y...1!.i al-~!}l.~~imûn).. So 

far r-iâlik might a?pea,r to be advocating the! 

sanctif·ication of the current practices of the 

r·luslim society. :3uch an impression is refuted, 

ho'\vever, by his concluding obsèrvation: Il The 

J?rophet perfon.i'led. i' tiJ'::âf and the Huslims came· 

to lmO\'1 thereby the s'W.'lnah of i t tikâf ll (l'lm'!. 

p. 314). To consider another c:;i.se, i'lâlik cites 

a tradition which sho\'1s that the J?rophet decided 

on the basis of the testimony of one witness and 

the oath of the plaintiff. He reinforces this 

by traditions from 'Umar.b. 'Abd al-'.Azîz, and 

Sulayrn.ân b. Yas@.r, and then say:::: "J:.Iadat al-

s'W.'ll'lah fi 8].-9 ad~, t 11 (J~.IU"·l., pp. 721 ff). For 



134. 

. 135. 

the concept of practice among the Syrians, see 

above pp'. 135 ft. and be1o\'l p. 234-, n. 211. 

See above pp. 102 f., p. 146, and pp. 195 ff. 

This is prove d, for i'nstanc e, by Ibn aJ.-. . . .' . 

l-Iuqaffà IS statement (llRisâ1el1 fi .§l.l-~aJ;âbah 11, 

.Q:Q.. ci t., p. 126). It is· also corroborated by 

the remarks of Abû Yûsuf e. g .', his b1aming the 

I1edine se and the Syrians for cIG.iming the sanc

tity of s~~ah for their practices, even for 

those which might have been introduced by some 

market-inspector or sorne provincial governor 

(TI'. IX, 1. See a1so ibid.,3 ana. 24). 

136. Cf. Schacht 1 s conclusions abo1..'..t the Hedinese 

concept of consensus: tlEut the 'practice' of 

the Nedinese doe s not simpl~r ref1ect the actuaJ.. 

custom, it.contains a theoretical.or ideaJ. 

element". 

In.NY.Q.., l, 65,I\Tâlilc opposes the Ipractice 1 

to a tradition from Abû Brucr (M~., p. 149). 

But he thinks of the practice as it ought to 

be, and therefore says: "The prE"!.ctice, in my 

opinion - Il ~s •••• In HuQ., III, 12, Ivlâlik says: 

. , This is ho'" i t is (huwa l-sha'n) . 1 • But the 

picture he gives is not one of the actua1 

custom. It is, rather, an idea1, fictitious 
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picture of the practice at the beginning of 

Isl§m, as is sho\lm by ~~. IX, 1. In Muw. III, 
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39 Mâlik states: IIThis is our practice." :Sut 

it was not yet so in the time of Zuhr1, shortly 

before l::Iâlik. So Nâlil::' s recurrent expression 

aJ.-amr ~ indanâ, li teraJ..ly 'the practice wi th us t , 

may mean .here alld in other place s only "the 

(rightl practice in our opinion ••.• ~t (Origins, 

p. 68). 

For a more detailed view of Schacht on 

.'practice', see ibid., pp. 64 f., 67, 70 f., 75, 
, ---- ' 

147, 192 ff., 219 if., 277, 285 f., 288:,'f., 292 , 

294, 312, 314 and 318. 

137. See n. 135 above. 

138. See, for instance, I)P. 209 f. above. 

139. The Ku.fian attitude to 'practice' is reflected, 

both negatively and }?ositively, in the follo\'/ing 

statement: ;of Abû YÛsl.lf: "One cioes not decide a 

question of allo\'led and forbidden by simply 

asserting that people al\'lays did it. Most of 

people always did is not allowed and ought not 

to be done. There are cases \'111ich l could 

mention, ••• when the great mass (C &rraah) . acts 

against e prohibition of 'the l'rophet. In these 

que st ions one has to f.pllo'!,·' the sunnah which has 



come down from the Prophet and t:1.e forbears, 

his companions aJ.'ld f~hâ' ." (Tr. IX, 24). 

For AbÜ Yûsuf's denial of' the sllthority of 

the so-called uninterrtl.pted eus tom and his 

demand for formal traditions "'i th isnâd 

instead, see ibid., 1, 3 and 9. Cf. ibid., 
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5. Inspite of all this, the heritage of the 

informaI ' attitude lingered on among t'h e 

Kufians, including Abû YÜs~. ~nong other 

things, 'practice' or its continuity was con

sidered to confirm the belief that the principle 

concerned had originated in the time of the 

Prophet or of the first Caliphs and was, 

therefore, bind~lg. For Shaybâni,' see, for 

instance, his st<.:~tement that: liA ,!;-Tell-mown 

hadith which is doubtlessly from. the Prophet, 

and which has been fo11o\ved ti11 , this day by 

the Muslims in the administration of their '. 

affairs all over that a person has option if 

he has not seen it [i.e., the merchandise]u. 

(~ujaj, p. 236). For another example of 

'practice', see 1-11..1\'1. Sh., p. 361. 

140. On this point the Kufians seelû to consider 

(and perhaps rightly so), the Sy~ians and the 

Medinese (or Hij azis ,e.s they often called them) , 
\ 

/ 
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144. 

145. 

146. 

147. 
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to possess a c0l1side1'able amount of identity of 

approach. This is eviètent trom .Tr ~ IX, 1 (p. 11) 

and 3 (p. 21). 

For ~tatistics, see Origins, p. 33. It is 

interesting to note -t;hat among traditions cited 

by 11âlik in his NU\'fa-t;tE~ the number of traditions :.::;:::.;.;..:;..:_, .. 
from the Successors is considerably less than 

traditions from the Prophet as \'lell as tradi tiens 

from the Companions. Por statistics, see ibid., 

p. 22. 

See ~., p. 33. 

Tr. VIII, 13. 

Ibid., ,6. 

Ibid., 15. This further' confirms that the doc

trines of the Suecessors ''lere not considered to 

be binding as such. 

Origins, p. 32. 

The position of the aneient schools of law' 

appears to be ~uch less inconsistent if we were 

to bear in mind the reE~sonable distinction between 

"''lhat may be follov.,reà. l1 and "\'J'hat must'be follo"led ll
• 

This ruso applies, to a great extent, to the ques-

tions 'VIe shall diseuss beloï'.,r pp. 227 ff. 

148. See Shâfi cil s referE:nee to the Hedinese claim 

~ about the famous successor Ibn a,l-l-1usayyib, Tr.,· 
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III, 77. 

149. ~. IV, ~. 258. 

150. 

151. 

152. 

153. 

154. 

See the Ivledinese vie"\q thél,t Ibn cUmar, his 

Companions' and the Successors \'[Gre tlmore advanced 

in know1edge and c10ser in point of time to the 

, Prophet ••• " T:::,. III, 14-5 (a). Or Shaybâni 1 s 

statement about the ear1y generations: , "what is 

Imo\'lledge except the know1edge of' the ancie'nts ••• 11 

(~Uj aj, p. 81). 

See the works of il.oÛ Yûsuf ano. Shaybâni, passim, 

and especia11y Âthâr i3h • 

.Abû Yûsuf, fo:r instance, considers acceptance 

by the fugahâ' to be one of the criteria for the 

authenticity of tradi-~iol1s. " Tl'. IX, 2 and 5. See 

. éÜso Kharâj, reference to (âmD1atu fugahâ' inâ in 

Hu\'!. Sh. and Huj aj" .ll~~sim • . 
!!:. IX, 2 and ofte::l. It is imp1ie~ in the 

statements made 'both by Abû Yûsuf and Shaybâni 

that certain doctrine enjoyed the support of the 

fuq8.hâ' in gene:ral, or of the b't;,lk of the fugahâ' 

of their school, etc. See n. 152 above. 

See Tl'. IX, 2L~ = "In these qy.e stiol1s one fo110ws 

the sunnah from the :P:cophet and the forbears, his 

Companions and the f\l~lâ' ." For the significance' 

of this statement, see above pp. 151 f. 
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155. The Kufian doctrine vIas that a tradition 

t'rom a Companion being :part of "binding infor

mation" should preyail over giy6,~. See IIch., 

pp. 117 f. As for t~·l.e Sucee ssors, we have 

seen that their precepts and :rractices were not 

considered to be authoritative in the. sense of 

being binding. See [iliove pp. 212 ff. 

156. See above pp. 199 ff. 
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157. See TI'. VIII, l, TI'. IX, 6, 11, 29, and often. 

158. Tr. III, 148 (p. 246). 

159. ~. III, 16, 76 f., 83 f. 

160. Tr. III, 57, 148 (p. 248). 

161. Umm, vol. VII, p. 20. 

162. See Origllls, p. 77, n. 5. 

163. TI'. III, 10. 

164. This partially explains his .extremely ha::csh 

criticism of the Hedinese in Tr. III, (passim) 

despite his profession that he belonged to that 

school (Ori~ins, pp. 9 f.). 

165. See below pp. 227 ff. 

166 • Tr •.. IX, 5. 

167. Tr. III, 119. 

168. 

169. 

170. 

Ibid., 87. See also ibid., 39 

~., 77. 

One of its eviélences is the considerably less 
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frequent referenee to 'practiee' made by the 

Ifufians. See n. 210 belo"'. Cf. Origins, p. 76 • 

. For a feVI referenees to 'practiee' by the Ku.f i ans , 

see I{harâj, p. 59: "dhâlika al-amI' '-Ta 'alayhi 

al- c amal ll ; p. 129: ".!'!.§l huvra al-ladh1 C alayhi 

al-j am§. C ah wa al.- C am~?lll; p. 134: "\'la • alâ hâdhâ 

. aJ.- C amal C indanâll • The , conte::::t maltes i t evident 

that the reterenee was to 'nor,Qative practice'. 

For referenee to the p:cactice of prominent Com

panions as against A\'lz8. ci' s reierenee to a tra-

dit ion from the J?rophet, see ~. IX, 31. See 

aJ.so Hujaj, p. 236 where a wel1-kno\'ln tradition 

trom the Prophet is supported by the claim that: 

' ''the Hùslims have continued to administer their 

affairs aeeord:ingly till to-day". 

TI' . ' IV, p. 258. 

r.IU\'l. Sh., p. 361. It is cle.imed here by impli

cation that i t \'las during the early Umayyad :period 

that the 'original practice ' suffered a change. 

There can be no doubt that what ShaybânÎ is trying 

to show is that the practice prevalent in the time 

of the Prophet flnd/ or the a' immat aJ.-huda (to use 

his expre~sion for the first four Caliphs, vide. 

-Hujaj, p. 33), "Tas different fro:n the one embodied . 
in the traditioncited by Hâlik. lifevertheless, 
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11~ik . could c1aim to have the support of a 

formally wel1-authentice.ted tradi-'(iion going back 

to the Prophet, while Shaybâni' s traditions \'rere 

not of that high order froma fon~a1 point of 

view. 

!t. III, 10. 

Loc. m.; ~., pp. 244 f.; Huw. 8h., p. 169; 

Tr. l, 169. 

175. See ~. III, 10. 

176. Loc. ill. Abû Yûsuf and Shaybfurl, however, 

·177. 

178. 

disagreed ''li th their master on this question. 

8ee Com. lŒuVl. S11., p. 169; and ~ujaj, p. 126. 

See also above pp. 208 f. and be10w p. 230 ff • 

. 'vIe are referril1g here to the \'ie11-known fact 

that the growth of' Hanaf:L, Hro.iki and other schoo1s, . 
etc., \'las preceded by the formation of regional 

schoo1s such as the schools oi' Iraq and Hijaz, etc. 

Cfe Origins, pp. 7 f.; and 'l~i Hasan 'Abd al-Qâdir, . 
Qll. cit., pp. 131 ff. 

179. See also immediately beloll and pp. 226 f. 

180. For instance, even the moderate Kha\'lârij charged 

'Utbmân and 'lü.i wi th having introduced innovations. 

See the letter or t Abd All~ b. ; IbâQ. to 'AbdaJ.-
, 

Halik III Barrâd:L, K. aJ.-Jai'lâhir, cited above pp. 130 

f. and n. 33. 
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See for instrulc.e, Ibn al-Huqa..f.fa', ci ted 

abov~ p. 132 an~ n. 39. 

See ~. IX, 1 alld. 3. See also Shâ:ri ci, !!:. 

VIII, 14 ''lhere he accuses sorne or the ancient 

practices o.f the I>Ieo.inese in the ma.:nner Ibn aJ.

Huqa.f.fa' and Abû YÛsu.f had done be.forehim, that 

they had possibly been introduced by the governors. 

In f'act, such criteria seem to have been at a 

not yery advanced stage of' development around the 

year 100. The quest .for objeètive criteria (such 

as isnâd. etc.) .\'lhich had aJ.ready begun in the 

.second haJ.f' o.f the first century ,.,ras, at 1east 

part1y, a mani.festation of' dissatisfaction with 

the "tradition o.f tl."U.st", a mild dis satisfaction 

in the beginning, but eventually destined to 

become very f'orcef'uJ. e.nd consequentiaJ.. 

184. ~or sorne o.f these examples,see above pp. 203 

f'.f. 

185. See ~ L~, l, 2. 

186. Ibid., 1 and 3. See also Origins, p. 191, 

n. -6. 

187. . Ibid., 5 and 9. Cf. Shaybllni, Siyar Kab:Lr, 

in Sarakhs:L, Sh..!;).r~ al-Siyar al-ICab:Lr, ed. ~aJ.âf;l 

a.l-Din al-r1unajjad, 3 vols., (Cairo, 1957-60 A.D.), 

p. 213, (Ci ted herea.fter as Siyar Kabir). See also 
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. l-Iu\'l. Sh., p. 148. For the attitude of the 

Medinese to isolated traditions, see!!:. III,·· 

,148; and Risâlah, p. 534. 

188. See his works and the works of Shaybâni, 

189., 

190. 

191. 

192. 

193e 

194. 

195. 

196 •. 

passim. 

For an explrulation of thisapparent inconsis-

tency see above p. 214 and n. 146. 

Ikh., pp. 360, 375, 390. 

HU'\'I. Sh., p. 113. See also Tr. II, Il (b). 

For someinstances, see Origins, p. 38. 

See Tr. VIII, 1 a.~d 13; Ikh., .pp. 195, 360 etc. 

For identification of SU1Ulah with formal tra~ 

diti6n'from::the",Prophet, .see Tr. III, 148, 

(p. 249); Tr. l, 9 and 138; Ikh., pp. 27, 51, 

57, 357; Umm, IV, 172, and often. 

See Ikh., 58. 

Ris~tlah; ~. III; and.!!h., passim. 

ciaJ.ly IIr.b,., p. 138. 

See espe-

197. See also above pp. 208 f., 221 ff., and below 

198., 

199. 

pp. 231 f. 

See above pp. 228 f. 

This is eviclel1t trom the use of technical terms 

of the science of tradition "Jhj.ch \'1e find in the 

wri tings of the cOlltem~!oraries as \'1ell as. pre

decessors of Shâ:fici. For some of these terms, 
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see Origins, p. 36. The seune is the . case with the 

Kufians "/ho used a number of terms which be10ng to 

. the science of tradition. The \'10 rd , isnâd and 

musnad, for instance, \'lere used often. (See e.g., 

!.!:. IX, 1, 2 and Kharâj, p. 39). Such sta~ements; . 

about traditions as hadith mashll~r (Hujaj, p. 15) . . 
,.. ", ( ) and hadith mustafid ma 1"'Û:f ibi<!., p. 2 , were 

§Llso often,used. 

Origins, p. 36. 

See n. 129 above. 

For isolated traditions see above p. 227, n. 187, 

and be10\'f pp. 249 f. That this "'as the main point 

of disagreement betiveen the ancient schoo1s is 

proved by the \'{orles of Shâfi' i, particular1y by 

IIch., paSSll"l. See also Risâ1ah, pp. 401-70. 

203. See above nn. 129 and 177. This was common to 

the Kufians as \'lel1 as the Nedi:!lese • For evidence 

of the point ''le ha.ve made see I:':rl1., l39which 

implies that the action of some Companion, if it is 

opposed to a tradition of the Prophet, makes the 

authenticity of that tradition from the Prophet 

doubtful. Tr. III, 119 a..'I1d 145(a), suggest that 

Ibn 'Umar ·could not have been i.§;·l1orant of the doc

trine of the Prophet ivllich, in plain '\tlords, means 

that the tradition "Illich embodies that doctrine is 
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not trust\·torthy; ibic1., 39 and 87 sho',! that the 

Medinese rejected a tradition from the Prophet 

on the p1ea that «Umar would be l)etter informed 

abou·li the Prophet tl1an Sac d, the transmi ttero! 

the tradition concerned from the l'rophet which 

again implies the inauthenticity of that tradi

tion. 

DdL. , 325. 

Risâlah, pp. 433 ff. 

ll· III, 39, 87, 119. 

Ibid. , 148, CP • 243). 

208. Ibid., 2, I~L., pp. 138 ff. 

209. For a more severe criticism or' the Hedinese 

by Shâfici see Tr. III in ' comparison with Tr. l, 

Tr. VIII, and Tr. IX, passim, . where Shâfi ci 

criticises the Kufians. 

210. Ikh., p. 336. See aLso Tr. IX, 10 'I/here A'''zâ ci 

refers to a practice from the ?rophet without 

isnâd, '''hich is rejected by .Ab'Û Yûsuf who points 

out: l1Vle have not heard that from the Prophet or 

any of his Companiol1s. It is u:rù:nown to scho1ars. 

Had it been in the I!le.ghâzi, it -"'ould not have been 

unlmo"rn to us". Then Abû Yûsuf cites a · tradition 

from Ibn C Abbâs in support ,of t~J.c doctrine of his 

schoo1. See aLso ibid., 31: Abû Yûsuf rejects 



5J.7 

A'ltlZâ' i' S undocumented rGference to a tràdi tion 

from the J?rophet, SUP1)0j."'ted by El. tradition from' 

.. 'Umar, and further reinforced by reference to the 

consensus of scho1ars. He counters ,Awzâ'i's 

argument by c1aL~ingthat proninent Comp~ons 

and Successors had practised ,,,hat A\'lzâ t i cJ.aimed 
" 

to be forbidden [attempting to prove, thereby, that 

the tradition invoked by A\'IZâ' i '\'las not trustworthy J. 
See aJ.so 1!:. l, 254: Ibn Abi Laylâ supports his 

doctrine (on the question \'lhether anun-married 

person who is convicted for fornication should be 

externed, in addition to being lashed), by referring 

to a tradition from the J?rophet and traditions from 

Abe. Bakr and 1 .1IJ.:L • Abû Yûsu:r, on the contrary, has 

oruy one tradition, that from '1J.i, to support the 

divergent doctrine of his master. For. an example 

of the sarne Idnd, see 1!.!:hÏ aj, pp. 98 f. Rere Shaybâni 

interprets a tradition from the ~rophet in a manner 

quite different from · the Hedineseand reinf'orces 

the doctrine of his schooJ. by adducing traditions 

from the Companions. 

21J.. See n. 210 above and n. 23J. below. 

212. See above p. J.95 and n. 63. 

2J.3. Coulson is of the view that Scllacht's thesis "is 

.irrefutabJ.e in i ts broad essentials and that the vast 

/ 



518 

majority o~ the legal dicta attributed to the 

Prophet are apocryphaJ. and the resul t o:f the 

process o:r tlback-projection lt of legal doctrines ••• It 

'(CouJ.son, .2.l2.. ci~., p. 64). Some o:f the contem

porary l'Iuslim scholars hold substantial1y the 

same view, the most notable among whom is Faz1ur 

Rahman. See his Islamic Hethodo~, .Ql2.. cit., 

pp. 5 :f. 

214. Origins" pp • . 140 :f. . In his actua1 use of this 

argument Schacht has not been mindfuJ. even of the 

stipulation which he himse1f mentions, ~., the 

non-use of a tradition "as a legal argument in a 

discussion which '\'/ovJd have made re:ference to it 

imperative." (Etlphasis is our o,\·m). For an 

examp1e cited by Schacht himseli' whichseems to 

contradict one of the assumptions on ''1hich his 

argument is based, see ibid., p. 142. 

It would also be interesting to note that Schacht 

·himse1f has often used later sources for the doc-

trines of the first and the second centuries in 

:flagrant violation of the principles he ellunciates 

(~.~ pp. 140 :rf.). He cites an argument of 

Shaybâni .in favour of a doctr~~e of his school, 

for instance, on the basis of a late :fifth century 

book m., Sarakhsi, Hab sût , and observes that 
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Shaybâni "deve10pes ' the argtunen"t in a master1y 

~ay and introduces a judicious distinction; this 

seems to be the argm~ent, that Shaibâni ' did real1y 

use". (Origins, p. 271). .Agam, an aJ.leged doc

trine of the early second century is referred to 

on the basis of tlyâ~ quoted, in Zurqân1's Commen~ 

tary of Nuw'atta' (ibid., pp. 107 f.). Forother .. 
instances,see pp. 273 ~md 303, and otten. 

See ~., pp. 140 ft., and passim. 

Accordingto Schacht, the 1iterary period in 

Is1amia 1egaJ. history beginsa:r'ound the year A.H. 

150. (Law in the HicldJ.e East, p. 50). r'largoliouth's 

view seems to be substantially the sarne. (See 

Ear1y Devel opmel1.t, pp. 39 f.) In our O\'ln vie"r 

whi1e the composition of books began ear1ier, 

hardly any of tho se bo oks is eJo:t ant • l1oreover, 

the earlier '\-Torks Vlould naturally have had numerous 

imperfections O\V'ing to the fact that the .Arabs had 

hardly any tradition of prose-vœiting before Islâm. 

As better \vorles came into existence the earlier 

ones became some .... rhat SU1)erfluous and hence gradua.l1y 

disappeared • 

. See above pp. 62 ft., 218 fi'. and 225 f. 

See above p. 192 and n~ 51. 

See aJ.so Âthâi; A.Yc) 1048 and compare it '\"lith 
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Âthâr Sh., 878 which shows that a certain doc

trine \'1l:J,ich \'1as l'ecorded by Ab'l1 Yûsuf as a tradi

tion from the Prophet and transmitted by Ibrâhim, 

\'las 'reco:r:ded by Shaybâ;û in his Âthâr as the doc

trine of Ibrâhim. In the same way in Tr. l, 116 

Abû Hanifah 1 s disciple Abû Yûsuf mentions a certain . 
tradition from the Pro:phet \'/hile lthâr A. Y ., 738 

mentions i t only as a doctrine of .Abû ~anifah. 

Kharâj, p. 51 re3lroduces a tradition from the 

Prophet \'li th isnad on the question of muzâra t ah 

cited by Ibn Abi Laylâ, but Tr. l,51 which records 

the doctrine oî Ibn Abi Lay1â (e.. doctrine \'li th 

which Abû Yûsuf agrees), mentions the traditions 

without isnâd. 

220. It is intere sting to note thê.t ~Iujaj (pp. 1 f.) 

\'Ihere Shaybâni cites savera1 tré~clitions in support 

of the ,doctrine of his schoo1" the tradition of 

I-IUVI. referred to above l'las been mentioned. 

221. The non-citation of these trc~dition does not 

prove being Ul1G.ware of that tr.::.ë.i tion., Shaybâni 

refers to this tradition in ~ujl!:i, p. 289 \'li th 

exactly the sa-ue isnâd as :round in ~. "and bases 

his doctrine on this very tradition. And this 

precise1y is our point: that i t is un\'larranted 

to assume that one Mways cited the tradition that 
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one kne\'/, or its corollary that -the non-citation 

.o:f a tradition necessarily meant i ts non-existence. 

222. Shaybân1 as \'le knovi \'las youngf~r than Abû Yû~~:f 

\"Iho \'las also his teacher. I-!oreoyer, Shaybfu1.:L 

edi ted the' \'lorks o:f .Abû Yûsuf and himself composed 

works '\'/hich \'lere ci ther based on or paralle1 to. 

those of Abû YÛsuf.· Hence, if a 'considerable 

number of traditions v/hich are ucntioned by Abû 

Yûsuf are not found in the paralle1 \'Torks of 

Shaybâni this :fact l.;mdermil1es the vaJ.idi ty of 

those assumptions (mentioned above pp. 235 f.} 

. \"Ihich aJ.one can sustain the e si 1 entio method 

adopted by"Schacht. 

223. See aiso nn. 115, 116 and 120 above. 

224. For exp1icit mention of foregetting traditions, 

or their isnâd, or of' 10ss of booles containing . 

these traditions, and of not citing aIl the tradi

tions that one Imew, see Kharâj, p. 57; Risâ1ah, 

p. 431. Shâfi t i 's p2.s·sage is alJ. the more instruc

tive. He mentions t}::'..e fo110\'/il1g: (1) There are 

several traditions \'lhich he has cited in his vlork 
" 

as interrupted even though he had heard them as 

muttasil a.nd m8.shhûr. He prei'erred, ho\'/ever, to 
4 

mention them as interrupted tracli tions because of 

his lack of full raemory. (2) He lost several of · 
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his ,·torks and so he hac1 to .get the traditions 

''1hich he [still] remem1>ere d verified by scholars. 

(3) He omitted saveral traditions for fear of 

increasing the btllk of his "\'1or1:. He put forth 

what ''1asenough, saye Shâfi 1 i, 'Vlithout attempting 

to record aIl that he 10lew. See aJ.so ]"mm. , vol. IV, 

p. 177; vol. VI, pp. 3 and 172; vol. VII, p. 41. 

225. .Among thepresent-d2.y ''le stern . scholars, Coulson 

has initiated, in a tentative marmer, the, process 

of questioning the asstU:1ptions behind Schacht's 

method. (See Couls'o:a., History, pp. 64 ff.). 

Coulson cites, by way of illustration, Schacht's 

conclusions on the tradition regarding "s ix slaves Il 

(ci ted in Origins, pp. 201 1'.), \'/llich restricts 

the povler of testament8.ry disposition to one-third 

of the deceased's asse"tis, to be a tradition of 

Umayyad origin (back-projected to the Prophet). 

Schacht considers this to be "explicity stated" 

in l!âlik's Nm'!. ,',rhere it is recorded that, when a 

man on his death-bedmD.numi tted the six slaves 'V/ho 

were his property, ilbân. b. 'UthmÉln (d. 105), the 

governor of Hedina dre\'1 lots between them and set 

1'res only the \"il~'I'ling t\'/o. Horeover, Schacht is 

of the opinion that the tradition with its full 

isnâd going back to the Prophet dates "only from 
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the second centtu7, because Shâfi'~ s~ates that it 

is the ' only argtunent \'1hich can be adduced against 

the doctrine of Tâ~~s on another problem of legacies; . . . 

whether the aJ..leged cloctrine of '~a~rûs is authentic 

or not, the tradition cannot ha.ye existed in the 

time of historical Tâ\~î.s who died in A.H. 101" • 
(Origins, ·p.202). :G'or a refutation of the assump

tions underlying Schacht's line of argument, see 

Coulson, Qll. Qil., pp. 66 ft. Regarding the second 

part of the argument, Coulson is alive ta possibi

li ties other than the one \'lhich alone appears. ta 

Schacht as plausible alld thus comes close to our 

O"\fln position stated above pp. 60 1'1'. To cite 

Coulson: "Schacht's second argument, then, that 

the Tradition did not exist in Tfu~s's time because, 

if i t had, he could not have maintained the view 

he did, is only valid if ",fe assume Ca) that Tâ"W'Ûs 
• 

\'Iould necessarily be aware of an existing Tradition, 

(b) that he ",Iould interpret it in · exactly the same 

way as ash-Shâfi 1 î did, and (c) that he i'lould con

sider himself bOtUld by it. Each of these supposi~ 

tians is open to serious objection1l (1lli., p. 67). 

For his . criticism of' tnese sUPJ~ositions, see ~., 

pp. 67 f. 

See above Chapter l, nn. 87- and 91. 
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227. . Montgomery \'la"lit "ras coni'ronted. wi th a similar, 

if' not identical problem \\'hile undertaking the 

task of' writing the biography of the Prophet. It 

is significant that he adopted a considerably dif

ferent attitudeto'Vlards the early sources on s:trah. 

(See Huhammad at J.lIecca, Oxford, 1953 A.D., pp. xi 

ff.; Fruhammad at l,redina, Oxford, 1956 A.D., pp. 336 

ff.; and 1-1:uhanunad. : Prophet and Statesman, Oxford, 

1961:À.D., pp. 244 f.). 

The pre sent ''1ri ter considers a full-scale dis

cussion as to the extent to \'Ihich the traditions 

from the ~rophet (e.g., those recorded in the six 

canonical collections of' hadith) are authentic to . 
be beyond the scopa of the present study. Nor does 

he consider himself, at the present stage of hi8 

knowledge of ~8.dith and its auxiliary sciences 

(e.g., li.smâ' al-llijâl, etc.), to be competent to 

deal with the subject. It suffices for the purpose 

of this study to record that meny of the conclusions 

of' the present-day Western scholar~hip on the sub

ject are invalid and exaggerated, and thus to 

affirm the possibility of the authenticity of a 

.considerably greater ntunber of traditions than has 

generally been recognized by current \Vestern 8ch

olarship. 
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228. See above p. 233 and n. 209. It is signi~icant 

that Abû Yûsuf' seelUS to · be1ieve that the Hedinese 

and the Syrians had an identicaJ. attitude to,..,ards 

'practic~'. (See ~. IX, 1 and 3). 

229. See nn. 209 and 210 above. See also nn. 230 ~~. 

be10''''. 

230. ~. IX, l, and often. 

231. Ibid., l, . 3 and 9. Shâ~i 'i held a similar vie~l. 

The advance made by the Kuf'inns over the Syrians 

,..,ho are, in the vie'.... of Abû YÛsl.lf, akin to the 

Nedinese (see above n. 228), is a.mp1y i11ustrated 

by ~. IX,\'lhich shows a shi~t from 'practice' to 

tradi tions~rom the Prophet and Compani.on s'. For 

Abû Yûsuf"s reference to traditions ~rom the l'rophet 

(''''hich are not, hO\'rever, uniformly o~ a high order 

~rom a fOl~aJ. point 01' vie",), zee ~., l (pp. 2 

f~., 8 .~., 9, 10, 11 and 12), 2 (interprets the 

tradition cited 1)y A\'lzâ'i dif~el'ently), 3 '(agrees 

with .A\'lzâ'i m'ld diyerges ~rom the doctrine o~ Abû 

Han1fah on acco~~t of traditions from the Prophet, 
• 
4 (points out that the import oi' the tradition 

cited by A'\'lZâ'i is di:fferent from ,,,hat he thi~cs); 

5 (pp. 23 f., 24, 31, 32), 6, 7,8, 9, 10 (a nega

t .ive argument from traditions: the c1aim. that on 

the question concerl1ed no tradition has come down 
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from the Prophet or the Companions; Cf. 18), 14, 

15 (a tradition from ~ Umar follovled by Abû Hanifah r s 
• 

statement: "Something to·this effect has reached 
o. 

us from the Propl:let tl ), 16, 17, 18 (the same argu-
-

ment as in 10), 20 (interprets the tradition cited 

by A\'lzâ'~ differently), 21, 22, 24, 26, 28, 29, 30, 

34, 36. For traditions trom the Companions inde

pendent of any refercnce to the ?rophet,see 4 (ref

erence to d:t\'lân as an institution in existence since 

the time of 'Umar), 10, 15 (a tradition from Ibn 

'Umar a~ against A"tlZâ tir S reference to the doctrine 

of the scholars of the past), 27, 31, 40, 41 •. For 

traditions from the·Companions as supplementary 

arguments, see ~., l;assim. The discussion of 

legaJ. problems in the ".'orles of Sliaybâ.n:t (e.g., 

Huj aj), "lhich is a debate between Shaybâ.n:t and the . 
r'Iedinese on controversiaJ. legaJ.. doctrines, revol ves 

around traditions from the Prophet and the Compan-

ions, besides systematic arguments. See .iQi9..., 

uassim. / 

232. For Shâfi' i. r s uncompromising attitude to prac-

tice, see Ikh., p. 284. See also Origins, pp. 5$ f. 

and 77 ff. 

233. Cf. ibid., pp. 27 and 33 f. 

234. See above pp. 227 f. 
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237. 

239 •. 

~. IX, l, 2, 5 and 9 and else\'lhere., 

See above pp. 204 ff. 
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One of these considerations \'las the idea that 

the J?rophet had certail1. privileges \<Ihich were 

shared by none and that in matters involving these 

privileges, i t vias 'V/rong to deri"re any norm from 

the 90nduct o.f theJ?rophet. (See~. IX, 5, pp. 24 

and 34; Hujaj, pp. 34 6;nd 231; HU"'. Sh., 166 f and • 
often) • This partim,;Qé'.r consideJ:'ation continued 

to influence the ICufian doctrines. For other such 

considerations 'Vrhich led to res"trictive interpretation 

'o'f., t)."adi tions, see Origins , pp. 47 ff. This also 

reflects the co~"respol1ding decrease of the use of 

I-ïu.w. Sh., p. 331. The Hedinese too used to inter

pret traditions from the Prophet restrictively. See, 

e .g., Tr. III, 61 which mentions the Hedine se doct

rine that the application of the ruling of the Pro

phet thatthe killer of the enemy-soldier was en

titled to his spoils, rested on the discretion of 

the a:rmy commander: the killer l'Iould be entitled 

to the spoils only if the army commander had so 

announced, and not automatically. Shâfi~i dis

agreed with this and formulated a principle for such 
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occasions: "The decision of the Prophet to grant 

something has a general import untilthere is any 

evidence from him that his statement should have.a 

restricted application ••• ,." ·(10.2,. ill.). 

240. For relevant instances in regard to the Medinese, 

see pp. 220 f. See also Origins, pp. 23 f. See 

a1so n. 241 beloi"i. 

241. This conclusion is based on a broad survey of 

the examples of the superoession of traditions f~om 

the Prophet by traditions from the Companions, es

pecia11y those mentioned by Shâfi'i in ~~ and Ikh. 

242. See above pp. 231 f. . 

243. For the traditionists and their 1egal theory, 

see Origins, pp. 253 ff. 

244. See above p. 217. 

245. See above p. 218. 

246 • See Origins, pp. 23 f. and p. 29; Huw. Sh., p. 

133; ~ujaj, pp. 237 ff. For Shâfi'i's Opini04, 

see Tr. l,51. 

247. 1!fh, 117 f. For Shâfi t î' s vieÏ'ls, see Origins, 

248. 

249. 

250 •. 

251. 

p. 19, n. 2. 

See above pp. 187 ff., 208 f., 222 and 232. 

I~l., pp. 138 ff. 

See n. 248 above. 

For the attitude of. Kufians so11"ools to is01ated 
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traditions, 'see g. IX, 5, 9 and 38; l\!uw. Sh., p. 

148. Of. also Tr. IV, 2'56. See also above n. 202. 

!!:. IV, p. 255. 

For t~e Medinese attitude to isolated traditïons, 

see !!:. III, 148 (p. ~42).' This is besides the fact 

that one of the main points of disagreement between 

Shâfi t i and ancient schools was -lihis very question. 

254. ~., 328 ff. 

255. See Risâ1ah, pp. 591 ff. 

For siin i1,aropinïol1s of the allcient schools which 

seem to arise, at least ;, partly, f'rom ,deficiént 

confidence in formal traditions particular1y iso

lated traditions. Of. Origins, pp. 47 ff. 

256. ' See Tr. IX, 5, etc. See also above pp. 186 ff. 

,257. 

For-Shâfi 'ils attitude, see Tr. I~~, 5; RisâJ.ah, pp. 

228 ff. 

~. III, 13. Schacht has mistranslated it as 

merely'sunnah'. (See Ori~ins, p. 30, and for his 

further interpretation of the Kufian concept of 

sunnah, see ibid., pp. 73 ff.). This misinterpre

tation is oWing to a serious error in reading the 

teri which has the vlord: "his sunnah" (sunnatihi) 

rather than mere1y ~.l1nah. (See Tr. III, 13, p. 

182, 1ine 9). To whom this 'his' refers becorn.es 

obvious by the fact that the Prophet has been 
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259. 

260. 

261. 

mentioned in the previous line). 

~. IX, 5 (p. 32) • Cf. lliQ;. , 7, 8, 

~. IX, 5 (pp. 24) 31 f., and, often. 

1.l2i9:.. , 2 (pp. 15 f.), 5 (p. 31), ,and 

lli9,. , 1, 2, 4·, and often. 
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14. 

often. 

262. See above pp. 152 ff. 

263. Âthâr A.Y., 98 and 278. Schacht is of the opi

nion that the statement attributed to Ibrâ.him in 

these traditions seems to be genuine. (See Origins, 

p. 142). 

264. ,See ~., pp. 42 f., based 011 Tr. IV, pp. 254 

ff. The Mu'tazi1ah also be1ieved in consensus. 

(See ibid., pp. 41 and 88). 

265. See above pp. 186 ff., 

266. Fpr Shâfict's ideas on consensus, see Origins, 

pp. 43 and 88 ff. See also Tr. IV, pp. 256 ff.; 

Tr. III, 129 and 14-8 (p. 244). 

267. ' For 'practice', see above pp. 143 ff., and,pp. 

209 ff. 

268. See ~. IX, 1 (a }1re.ctice of '~he Prophet fo11oived 

'VIi thout interruption by the l'luslims), 3 (a rule 

regarding the distribution of booty adopted,by the 

Prophet and maintained by the H'us1ims IItill this 

day") , 5 (a practice regarding t:le distribution of 

booty adopted by the Prophet regarding which 
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a' immat aJ.-hudéi Viere agreed), 7 (a princip1e of 

distributing boo"'cy introduced by the Prophet and 

follO'l,'led by the l'1us1ims subsequeilt1y), 8 , (a prac

tice of the Prophet, follo\'Ted by ÏlIus1im rulers) , 

10 (the same as above) ,13 (a sunnah has come dO .... ln 

from the Prophet "rhich has been practised bythe 

rulers til1 to-day), 31 (a princip1e laid do~m by 

the Prophet, "V'hich i8 corrobora'lied by a tradition 

from Ibn 'Umé'..r and reg[~rding which the scho1ars 

are agreed). 

Ibid., 16. 

~., '28. 

Ibid., 5 and 31. 

Ibid., 6 (a certain practice which was denounced 

neither by arry ruler, nor 8:fJ.y sc1101ar), 9 ( a doct

rine accepted by scholars and practised by the 

rulers), 14 (the same c.S 6 ab ove ), and 32 (a doct-

rine continual1y f'0110"ied and apJ?roved by rulers 

and scholars). It is perhaps signif'icant that in 

case a practice is not mentioned ashaving origin

ated \'ii th the Prophet, A'I,'izâ' i' s reference to the 

practice of' rulers ia consistently fo110\'ied by 

reference,to the approva1 of scho1ars. The former 

seems to represent the actua1 aSJ?ect of 'practice', 

'\'Ihile the latter ensures i ts being religiously 
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approved (i.e., its normative aspect). (Cf. 

Origins, pp. 70 ff.). 

It is also significant that in~. IX, Abû Yûsuf' 

refers to consensus ' much less frequently than 

11.'V1Zâ t i does. Instead of referring to llrl:documented 

practice sanctified by anonymous ijmâ t . (of the com

munit y , or of 8cholars), Abû Yûsuf generally refers 

to traditions from the J?rophet and Companions. A 

significant eX~ù~le in this cOlLnection is ~. IX, 

9, 'Vlhere A\'lzâ' i supports a doctI'ine by claiming 

that i t has been the approved doctrine of scholars 

and has been practised by the rulers, more or less 

in the same manner ê.S in ~., 6 and 14. (Cf. 

also ~., Il). .ll.bû Yûsuf counters thisby point

ing out that on the question concerned only one 

tradition had come dO'Vln, and that soli tary tradi

tion ,,,,as irregular. Significant also are the pas

sages 'Vlherein Abû Yûsuf disapproves of undocumented 

reference to practice, and calls for for.mal and 

well-attèsted traditions (ibid., land 9). 

This "'las the doctrine of Rabi'. (~. III, 148, 

p. 242). 

274. See Origins, pp. 83 ff. 

275. See I1âlik' s letter to Layth b. Sa' d, ci ted above 

i ~ pp. 209 f. 

\ 
\ 
1 
1 

J. 
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276. ~. III, 77. 

277. See abovenn. 231 and 272. 

278. See 1!ujaj ,passim.. This is evident from Shayb-

, 279. 

âni' s repeated claim that on the question under 

discussion there was a number of traditions and by 

his repeated demand that the Medinese should produce, ' 

ifthey have, traditions from the Prophet and the 

Companions (besides systematic arguments), to 

establish their doctrines and by the small number 

of questions on ""Thicn he invokes the sanction, of 

consensus. (See Hujaj, ~assim). 
, . 

For isolated traditions, see above p. 249, n. 

251. 

280. That is, mâ nagalathu al-' âmmah 'an aJ..-' âmmah 

(~. IV, p. 255). See aJ..so Tr. IX, 5 and also lm. 

258 ff. above. 

281. Tr. IV, pp. 255 ff .It may be note'd that con-

sensus denoted the generaJ. opinion of the majority, 

rather than complete Ulliformity of opinion of all 

Muslims, of all scholars (see Origins, pp. 82 and 

85). 

282. Ibid., p. 255. 

283. HU:vl. Sh., pp. 138 ff. 

284. ~., p. 140. 

285. !!:. IV, 255. 
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286. Kharâj, p .129. For another instance, see ~Uj aj , 

p. 104 • . 

287. See above p. 252, n. 263. 

288. ~. l, ;L8;. See a1so ~., 89 \11here Shâfi c 1-

mentions the Kufians as those ''Iho pro.fess not to 

oppose the doctrine of any Oompanion • 

289. ~. VIII, 9. 

290. Of. Schach~'s observation that the consensus o.f 

the Companions took, in the nature of things, the 

form of a silent approval (ijmâ' sukût~) in 1ater 

terminology. (Origins, p. 82). 

291~ For this kind of assumption on the part of the 

1Iedine.se, see Tr. III, 69 where Shâfi ':t addresses 

the lledinese as fo110wing: liA decision given by 

'Umar, according to you, is public and we11-known 

and can o:n1y have proceeded froIl a . consultation 

''Ii th the Companiol1s of the Prophet, therefore, his 

decision, according to you, is equivalen~ to their 

opinion, or the opinion of the naj ori ty of them •••• 

and you say that his decision in IvIedina 'is the same 

as their genera1 consensus." 
-

292. Origins, p. 44 (based on~. IV, pp. 258 1'1'.). 

Cf. the vie", of the Basrian opponent of Shâfi':t in 

~. III, 148 (p. 244). 

293. See, for instance, IDlarâj, p. 174, on the question 

of stea1ing 'Umm" consul ted people, says Abû Yûsuf, 
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and they co~curred that •••• " 

For reference to the consensus of Comp aniona , 

see further Khar,fl,j, pp. 55 and 59; and Huj aj, pp • • 
13 and 15. 

294. See some of i°!is evidences ill Origins, p. 85. 

In addition to the evidences c:L ted by Schacht see 

also ~ujaj, pp. 125, 161, 175, 176, etc. ln the 

first and the third of these e:camu1es there is 
. . 

exp1icit reference to the consensus of the Hedi

nese and the Kufians. 

295. Tr. IV, p. 256. 

296. 

297. 

298. 

299. 

Hujaj, pp • 161 and 176. . 
Ibid. , pp. 125 and 175. See also !r.. VIII, 1. 

J}ujaj, p. 161. (b'mphasis is our own) • 

~., p. 176. (Emphasis is our ow.a) • Cf. Tr. 

IV, 255 ff. For other evidences of the smae, see 

the views of a :Basrian jurist mentioned by Shâfi' i 

in Tr. III, 148 (pp. 244 and 245). For the Hedi-

ne se view \~hich v;as the same, se e Origins, po $4. 

300. For this eÀ~ression,see above po 178. 

301. See Tr. III, J.48 (p. 244). 

302. Tr. IV, 256. (Ci ted in Origins, p. 91). This 

sentence also S110'''S that in Shâfi ci' s opinion con-

sensus too vias something which l'las transmi tted 

much in the s~~e malTILer as traditions were trans-
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Illi tted., This is partly a consequence of Shâfi'i's 

:formalisme 

For some eXél.!'1lples 0:E' the re'ference to this kind 

of consensus, (see ubove pp. 157 ff.). The fol-

lov.ring aJ."e a fel" more examples: "I found our ' 

fugahâ' ,follovr that doctrine and that is [a doct

rine] regarding Vlhich, there is consensus among 

us" (Kharâj, p. 76). "Abu r.Ianif'ah and the majority 

of our fUQ ahâ' '\'lere of the viel" that.' ••• " (Ibid., 

p. 21). See also ibid., pp. 165 and 167; and~. 

IX, 42. It is this, perhaps, which is meant , by 

Shaybâni's constant reference to "The opinion of 

l1.bû l.Ian:Lfah and the generali ty of oUr fug ahâ' tt in 

HU'vr. Sh., passim. 

See above p. 210, n. 133. 

See above p}? 212 ' ff. 

See above , pp. 260 f.', 

This is the prese::''lt '\\Tri ter' ::: interpretatiol1 for 

frequent refel'ence by ,Abû Yûsu:f <:l.nd Shaybân:1. to 

the do'ctrine of tlAbû IJan:1.fah and our fuqa.hâ' in 

genera1 11 (see especially Kharâ.i; IoIuVl. 8h.; and 

~rujaj, passim. Cf. 8c:i:lacht' s conclusion in Origins, 

p. 85). ,This ki:nd of consensus vras at times men

tioned to record the particular interpretation of 

the texts: e.g., regul'ding the question whether 
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the testimony of g~dhif is valid, \'Ihich is based 

on a difference of interpretatiol1 regarding the 

legal implications of a Quranic verse (Kharâj, 

p. 166. For a sinilc..r example, see ~. , . p. 167). 

It ''las aIso mentioned to record v/hich out of the 

authori tative precedents or traditions was con

sidered to be the basis of the accepted doctrine 

of the school (ibid., pp • . 21 and 165) • 

308. The reason seems to lie in the, imp1ici t distinc-

tion between u\'Ihat may legi timately be fol10wed Il 

and u\'Ihat .mB:.§.1 be follo"l'led". In thelight of the 

ab ove , this \Irriter takes an al together different 

vie''I from the one expressed by 'l3chacht: uWe must 

therefore, conclude t l'la-'G Ab'C. Hanifa, Ab'Û Y'Ûsuf,. . . 

Shaibâni and their companions fOtUld the consensus, 

as their group understood it, represented by the 

body of doctrines associated "ri"th the name of 

Ibr~im". (Origi~s, pp. 86 f.). 

309. See above pp. 252 f. 

310 See above 10c. cit. 

311. See p. 256 and n. 281 above. This is o\<ling to 

312. 

the fact that traditions, specia11y isolated tra

ditions, as yet had 1ess prestige that \<lhat they 

enjoyed a little 1ater. 

Tr. IX, 5. 

/ 
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313. ~Uj aj, pp. 93 f.' See also j.bid., p .. 15, 

314., 

315. 

!I!uw. Sh. ', p. 148, and of'ten. 

~. IV, p. 256. 

This doctrine is imlùicit:l'y stated in Ï!:. IV, 

p. 255. For sorne examples, of the application of' 

this princip1e see ,above pp. 187 ff. 

316. , Tr. ' III, 71, ci ted in Origins, p. 84. 

317. Ibid., p. 83. 

318. ' See above pp. 258 

319. Tr. III, 148, (p. 24·4) cited in Origins, p. 83. 

320. ~. IV, 256. 

321. See ibid.,:pp. 256 f'. al1,d else1v11.ere. 

322. Origins~, p. 87 ~ 

323. It is significant that the classica.l Islam.ic 

doctrine of consensus represents, on the ,.,11.ole, 

a return to i ts pre-Shâi'i c'i concept. In the 'Words 

of' Schacht, Shâfici's tire je ct ion in principle of' 

the consensus of the scholars and 11.is restriction 

of' consensus to the unanimous doctrine of the 

community at large, \Vere unsucceEJsf'ul". (Origins, 

p. 85). Since the Kufian attitude to consensus 

during the second century ,.,as rooted in the allcient 

concept of, S'Lumah, the later Ijallê.fi doctrine, of' 

consensus remained essentia.lly "1;11e sarne. Consensus 

"las invoked, ho'vlever, less of tell as an authoritative 
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,argument in the settlement of concrete legaJ.. issues 

, than in the early periode This was o\'ling to the 

gradually arrived "consensus" of the I<Iuslims at 

large to consider the body of traditions recorded 

in the authoritative collections of Hadith to be 

authentic. Thus consensus actually became the 

sanction·behind these'collections of traditions. 

~Ioreover, as Snouck Hungronje .has pointed 'out, 

consensus became "the ul timate mainstay of legaJ.. 

theory and of positive la,', in their final form: 

the guarantee of the authenticity and correct 

interpretation of the Qur'ân, the faithful trans

mission of the sunnah of the Pro:?het, ·'.the .legiti

mate use of analogy and its results. Thus it 

covered every detail of the law, including the 

recognised differences of the several schools ll 

(cited in ~., p. 2). 
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CEAPTER V 

INFERENCE, ELABORA!rIOI~ AND SYSTEMATISAœION 

1. See ' above pp. 94 ff., and 111 f. 

·· 2. For this, see above p. l78, n. '1. 

3. Ta 'wh Mukhtalif' ~.-I:ad:tth, .Q2.ci t., p. 63. 

4. See Origins, pp. 98 t., and 100 ff. 

5 • Ibid., p. 98.. 

6. For .a.11 examp1e of ' the use of pa'y .in interpreting 

the Qur'ân,see Tr. IX, 2l. For its use in interpret

ing tra.di tions, see be1o"T pp ~ 271 ff. 

7. This was besides the practice of opposing ra'y 

8. 

9. 

10. 

Il. 

12. 

13. 1 

14. 

to athar and sunnah • . The distinction between ra'y 

in the bad sense, in the sense of arbitrary opinion 

as distinguished from qiyâs occurs fair1y frequent1y 

in the second century Kufian '''orles, such as the 

works of Shaybâni. See especially ~ujaj, passim. 

For these, see be10w pp. 302 ff. 

1 ,. thar A.Y.; 277. 

I;Iuj aj , p. 68. 

VIII. 41. 

Kharâj, pp. 19 f. 

Ibid. , P.· 81. 
o. 

Ibid. , p • . 62. 
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.' 
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, Ibid., pp. 63 :f. Ab"Lt Yûsuf" disagreed With this 

stipulation in favour of interpr l3ting the traditions 

from the Prophet according,to its apparent meaning 

and without binding it with admin.istrative, measures. 

For a similar case, see the ~edinese doctrines cited 

'above, p. 245, n. 239. 

16. Cited above p. 245. Abû Yûsuf é~d ShaybânÎ, from-

ever did not accept this exception (loc. cit.). , 

17 • I1U1'l., pp. 618 f. 

18. Tr. l, 19; HUI'I. Sh., :pp. 327 t'f.; I;Iujaj, pp. 205 

ff., !te III, 12. The IC1..l.i'ians aIso argued that none 

of the tirst Oaliphs ever made a legal judgment or 

expressed verbally in favour of ~he doctrine of the 

lIiedinese (loc. ci t. ) 

19. Tr. IX, 13; Siyar Kab:Lr, p. 716. For another 
( , 

instance of binding the application of an authori ta- , 

tive doctrine wi th aa.ministrEi,tive procedures, see 

above p. 245, n. 238. 

20. Kharâj, p. 97. 

21. 

22. 

Tr. IX, 33; and Tr. l, 201. 

1!:. l, 27. Of. ibi9:., 34. This ref1ects the 

importance of the consideration of the broad interests 

of Islâm. ;Iror other instances, see Kharâj, pp. 26, 

27,37,60,60 f., 62, 63,66,69,94,95,97,,'98 f., 

105, 110, 184, 187 a..."1d 200; ~. IX,2,14, 19, 20, 21, 27, 

/ 
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28 and 29. ' See also ' the sections relating to . 

istihsân, above pp. 167 :ff. élnd bolowpp ~ 302 :ff. · 

23. !1u'.,r. Sh., pp. 274 :r ~ 
24. . See ab ove pp. 233 [md 243. ' 

25. For .explicit reierence to liu;f,'1lÎstic usage in 

legaJ. judgments,see Siyar ICabir, p. 170: Il Al-thâbit 

bi al- turf ka al-th@.bit bi al-na~~~". See- also illi., . 

pp. 312 and 333. See also J~nic Kabir, passim, 

.especiaily the questionsrelating to aymân. 

26. Futûh al-Buldân, . p. 629 (read il.bû Yüsuf' instead 
. . . 

of Abû Sayf). It isinteresting to note that I1âl.ik 

and Shâfi'i were of the opinions that all inequit

able customs ought to beput an end to, let alone 

those introduced by unbelievers (loc. cit.). 

27. The custom Was deemed to be o:f considerable 

importance by the earlyjudges. (See Introduction, 

pp. 25 ·f. and Origtn§., 100 ff.). Por some other 

instances illustrating tjJ.e imporJtjc;.:rlce of established 

customs and pract ice s in the vie\'! of the Kuf'ians, 

see~. IX, 2, Il,12,21, 29 and HU\-I. Sh., p. 356. 

See also other works of li."bû Yûsuf and Shaybâni, 

passim. See a1so be10\'[ pp • . 302 ff. 

28. See ab ove p. 245, n. 237. 

29. This did not necess2~ily mean that all ra'y was 

necessarily wrong, as "'e shall see. 'iJhat i t meant 
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was that ra'y, U1lless it was exercise.d according 

to the required methocl, vias 1iab1e to 1ead to \'/ro:rlg 

conclusions. Ra'y was considered ta be definitely 

\'lTong when i t \'Ias o)!posed to SUrt..nah · and athar, and 

qui te often '\'1hen i t vias not used accordmg to the 

proper method. 

30. See ~ujaj, passim, especia1ly pp. 46, 88, 146, 

'170, 207 1 207 :f., 210, 212, 214. This accusation 

generaJ.1y took the ;form o:f cha41e~1.ging the Hedinese 

to produce i:f they have, any ~llah or athar either 

fromthe :Prophet or 8J.1.y o:f his Companions on which 

their doctrine i8 based, to \'lhioh ,'ras sometim~s added 

the positive statement that their inabi1ity to adduce 

relevant traditions proves thattheNedinese do not 

have a:ny su ch tra.ditions • . (See for instance, ibid., 

pp~ 146, 169 :f. and 202. See·aJ.so ~., pp. 224, 

. 234 and 251 where Shaybâni 'uses the term tahakkum.) 
. . 

31., See ~., pp. 6, 9,153, 158, 212, 230 :f.,. and 
/ 

32. 

233. 

. Ibid., pp. 207 -" Jo • , 209 :f., .. ~ 212,: : 213 :f., .. . . 

215 :f. ,\'rhere Shayl)âni contends that the. Medinese 

doctrine is based on excessive precaution and is 

thus arbit~ary; p. 218, where he expresses the 

opinion that Medinese ' doctrine is based on conjec-

tures and·misgivings. 

" 
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That ra' y (or even gi.yâs) bei:1g .invalid if i t 

vias in opposition to ijmâ', \'ras qui te obvious. 

(See above pp. 256 f., and Tr. IV', p. 255, which 

clearly postulates a very high decree of ,authority 

for ~onsensus.). 

34. Shâfi':t arrived at this position only gradually. 

For Shâfi'1's' vie\'ts on ra'y, see 9rigi~s, pp. 120 ff. 

Shâfi'i con~idered ra'y to be equivalent to isti~sân . 

(Tr. VII, 273; Risalah, p. 503); and to istihsân, . . 
as we Imow well, Shâfi t i was uncompromisingly 

opposed. See Tr. VII, pp. 270 ff.; and Risâlab., pp. 

503-59. 

35. See Ibn Qutaybah, .Q.'Q.. cit., passim. 

36. See ibid., p. 63. See also Zahiriten, pp. 5 ff. 

For the use of ra'y' and istihsân by the Medinese, see . 
Origins, pp. 113 ff., and. llB f. Shâfi'i also fre

quently charges the I-Iedinese of 1..1.sing arbi trary ra'y 

(Tr. III, passim.). For the Syrians, see Origins, 

p. 119. 

37 • In this wri ter' s vie".." . one of the reasons for .the 

characterisation of the Kufians as the adherents of 

ra'y \<J'as presumably their \vell-recognized method of 

trying to ~ind ans\'rers to hypothetical quest~ons in 

law, a practice which seems to have been considered 

objectionable by several contemporary scholars. See 

,/ 
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the remark of' l!-af~ b. Ghiyâth about Abil :tranifah 

" that he was "most kno;"rledgeable about things 

\'1hich have not taken Illace, and most ignorant ' 

about things which have taken place n • See also 

the report , about }!asrt1.q that whenover he was asked 

about a legal question, he inquired: "Has this 

aJ.ready taken place. n If 1;he ans\'1er was in the 

negative, he used to aay: "Excuse me till it does 
-. 

aC,tuaJ.lytalce place. Il (For these along with a 1'ew 

other opinions of' contemporaI'y aU'~horities on the 

same question, see ~iriten, pp. 17 1'.). Although, 

the authenticity of these statements is not beyond 

doubt, they represent at least second century 

,reactions to the a"titi tude of the Ku:fian jurists. 

See aJ.so ab ove, pp. 111 ff., 

38. A survivaJ. of this original connotation of the 

term is to be 1'ound even as 1ate us in the "'ri tings 
, 

of Shâfi t i. (See Tr. III, 135 and 145). 

39. According to Schél:cht, "/hen ra' il. "is direc~ed 

towards achieving systematic consistency ' and guided 

by the paraJ.lel of' an existing institution or 

decision ll it is ca11edgiyâs (Origins, p. 98). 

Shaybâni d~1'ined the princip1e in a fa~rly cogent , 

manner: . liOn \'lhichever question there is no athar, 

one should. resort tOé.l1a10gy from a paraJ.lel case 

,/ 
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40. 

41. 

42. 

43. 

regarding \'lhich there i8 ari. athar "(~Iuj aj, p. 6. 

See also pp. 9, 174 and 235). Shaybâni c;i. tes 

: 'Umar as having instru.c-Ged that aIl matters about 

which there is nothing i11 the Qur' an and Sunnah 

one shouJ.d look up to parallel cases (al-ashbflli 

"la al-naza' ir) andmalce giyâs accordingly" (~., . 
p. 212). 

, For some exemples, see above pp. 105 f. 

1!:. ' IV, p. 258. 

Loc. ill· 
See notes 44, 45, .9.nd 46 be1ovJ', i'lhich imp1y this. 

See also Risâlah, pp. 478 f. 

44. See I:ujaj, pp. 46, 66, 153, 'l5f?, 162, 174'and 

212. ' 

45. See Tr. VIII, 3 and IJd~., pp. 117 f. 

46. See for instance, I.Iuj aj, 1? .4·6 (for athar being 

more authoritative than 9i y9.S), and Ikh., 117 f • 

.. (for khabe.r lâzim being more authori tative than 

giyâs) • 

47. Ikh., pp. 117 f.; ~1.i~âlah, pp. 543 ff. 

48. See below pp. 302 :ri. 
49. For the use of ~?-s by the l![edinese, see Origins, 

pp. 116 ~f ,. For the use of qiyÊ'.s by .AV1Zâ! see Tr., 

IX, nassim. 

50.' - See above p. 269, n.,3. 
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~. l, 137. 

Ibid., 89, (Shfd'iti e~so credi"i:;s the I"1edinese \'lith 

using giyâs, ibid., p. 116 and n. 5). 

53. They thre\'/ aside (!labadhft) the Book of God and 

the sUlmahs of his .àpostle and bound tb,einselves by 

giyâs" (Ta" 'ri1 r.rvJ~l.ta1if al-Hadi~1, p. 165. See 

aIso ibid., pp. 16 anc1 20, \1here Ibn Qutaybaf1 ref'ers. 

to the c1aim of the ahl aJ.-Kâlam, ,.,hose out10ok he 

presumab1y considerec1to be close .to that of' the 

Kui'ians to be proficient in giyâs) . 

. 54. Origins, p. lOb. 

55. 1 For their charactel."istic atti-t;ude, see above, · 

56. 

57. 

58. 

59. 

60. 

pp. 82 f'f'. Cf'. Origins, pp. 100 If. 

~. l, 40. 

Ibid. , 13. 

: Ibid., 155. 

1lli. , 171(a) • 

,lli9:. , 63. 

61. Tr. IX, 37. See also ibid., 36, · where Abll 

Ha:ri.:Lfah state s the princ iple whic~1 under1ie s this . 
anaJ.ogy~ . 

62. lli.Q.., 19. For the o.octrine t:.lat the saJ.e of' 

arms to th~ enemy is prohibited, see IGlarâj, p. 190. 

63. Tr. I, 130 • 

64. . ICharâj, p. 160. 
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Apart from these, ( qui te a good llumber' of the 

examp1es of the use of giyâs which go under the 

names of AbÜ Yûsuf and Shaybânl (for some of these, 

see be1ow, pp. 287 ff.) go back to AbÜ Han1fah. In . 
regard to quite a few of these questions, AbÜ YÜsuf 

and Shaybâni seem to have reproduced or exp1icated 

the giyâs implied in the doctrines, \'lhile in respect 

of others they presumably advanced arguments of their ' 

owu. That the tw~ disciples of AbÜ ~anifah did not 

a1'\'lays care to mention a doctrine to be that of' his 

master even on occasions when such was case is \'{e11-

estab1ished by contempor::::.ry evidence. See, for 

instance, J&li' Sagh:Lr, p. 107., a doctrine \'lhich 
• 

is not ascribed'to Abû I!anifa.h or to AbÜ YÜsuf, aJ..-

though it was beyol1d doubt .the à,octrine to which 

they subscribed (see Tr. l, 3). 

66 • Kharâj, p. 121. 

67. Tr. IX, 38. 

68. Kharâj, p. 36. 

69. Ibid •. , p. 70. 

70. ~., p. 77. 

71. Ibid., pp. 21 if. 

72. Kharâj, p. 66. 

73. 

74. 

Tr. l,51; Khar$.j, J?p. 88 1'1'. 

.lliQ;., pp. 75 a:.'ld 91 f. Cf. ibid., p. 93. 

/ 
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"There can be no .9..~1s where there is a:ny athar. 

On such occasions nothing ,e1se is proper but to 

submit to the athar ll (Hujaj, p. 46. See'aJ.so 
""t- , 

~. " Il. 88)., 

. See~. VIII, :3; 11::h., pp. 117 f. J and Ris~llah, 

pp. 543 ff. 

77. Based on TI'. VIII, 3; Ikh., 117 f. and on the 

highly authori tative character of consensus. (For, 
, , 

, this, seeTr • IV, passim). 

78. ~ujaj, p. 212. 

79. Ibid., p. 6. The same rule is repeated a1most in 

the same \'lords on p. 9. On another occasion he 

urges: IIQiyâs ought to be resorted to according to 
~ 

'\'lhat the Prophet did 11 ( ibid., p' 153). Things are 

subjected to analogi~al deduction (yÜgâs) on the' 

basis of the things '\'1hioh are simi1ar to them (ibid., 

p. 174). See âLso ibid., pp. 224, 230 f.,. 233, 234 f" 

and often. 

80. Ibid., p. 235. 

81. Tr. VIII, 1. Shâfi t i, however, brings fOI'\'lard a 

c ounter-ana1 ogy, ~rhich is quite impressive (loc. oit.) 

Cf. Ibn Ab:! Lay1â 1 s anaJ..ogy on a simi1ar question, 

( TI' • l, 171) • 

82. See Tr. l, 20. Cf. Âthar A.Y., 829. 

83. l!uja:i, pp. 199 f. See a1so NU\'l. pp. 691 f. 



550 

84-. .Hujaj, p. 188. . , 
85. Ibid., pp. 134 f. For another examp1e. of aiyâs, 

see ibid.,.pp. 178 f., 179, and 184. 

86. Ibid., p. 257. 

87 • ~., pp. 11 :r. 
88. . . Ibid., pp. 41 :r. 
89, Ibid., pp. 116f. 

90. .. ~., pp. 157 f. Cï. Muw. Sb..., p. 208 

91. Ibid., p. 235. 

92. ~. ill. 

93. See iQiQ.., pp. 230 f. and 234 f. and aJ..so l-iuw. Sh., 

pp. 331 ff. 

94. ~., pp. 199 f. 

95. l·'[U\'I. Sh., p. 337 ~ :b'or muzâbanah and mur:âgaJ.ah, 

s.ee I1uw., pp. 624 ff. and. NU\"l. Sh. 336 f. 

96. I-Iu\'/. Sh., 332 i'.; Hujaj, pp. 219 f. 

97. In connection vii th this section, see abov.e, 

.' pp. 219 ff. 

98. See abov~ pp. 111 f. and 163 ff. and 277 f. 

99. It may be pointed out, J:l0\vev'3r, that in the 

interpretation of âthâr, a particular attitude 

gradual1y deve1oped. For this, see above,pp. 245 f. 

100. Huj aj, .p. 77. See also ibid., p. 59 where , 
Shaybân:L accuses the I1edinese of deviating from 

athar on the basis of istihsân :'Ili thout the support 
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· 101. 

of sunnah and athar. On the contrary, there are 

instances of the use of the term istihsân to des-. . 

cribe the supercession of gi;râB by âth§.r itself. 

See, for example, Kha:ril.li,, p. 178, where . Âbû. Yûsuf' 
.' 

rejects giyâs in deference to the traditions from 

.Abû Bakr and 'Dinar, \'/hich he characterises as 

istihsân. See a1so ~., p. 189 • 
• 

Apart from Shâf'i' i 'vho devotes a wh01e treatise 

to refute istil;sân (i.e., TI'. VII) and a fairly 

long chapter in his. }lisâ1ah (pp. 503-59), Ibn 

Qutaybah a~so refers to the use of' Istihsânby the .. 
Iraqians as an evidence of théir fickle-mindedness • 

. See Ta'\'I:Ll Hukhtalif aJ.-Hadith, pp. 62 f'f • 
• 

102. Jâmi t Kabir, p. 85. 

. 103. 

104. 

Ibid., p. 98 • 

. ~., p. 45. Here, perhaps, the t\'lO doctrines 

are different because of' disagreement in regard to 

1inguistic usage .• 

105. ~., p. 165. 

106. 

107.and 108. 'You' in both the instances has been used 

109. 

110. 

111. 

in the plural. 

,lli9;.. , . p. 287. 

'" Siyar ICabir, pp. 308 I. 

~., p. 333. 



112. 

113. 

114. 

115. 

. 116. 

Ibid., p. 44-7. 

rGlarâj, pp. 160 f4 

lli9:.., 189. 

Jêm{' Saghir, p. 160 • 
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117. Siyar Kabir, p. 85. 

118. Khe.râj, Il. 182. 

119. ~., p. 183. , 
120. Jâmi' Saghir, p. 107.- Cf. !=f:., I, 3, with the 

121. 

122. 

123. 

124. 

difference that it .specifically mentionsslave~ 

girls. Abû Hanifall ,"as of the view that i t \'las . 
not permissible, because "he sold what he did not 

O\'ln, II and "mam.uni tted what he did not o\m." This 

example of the lJreference by Abû Yûsuf and Shaybâni 

to the systematically consistent doctrine of Abû 
A 

Hanifah, and their disl'egard of the material con-• 

sideration in favour of liberty vlhich \'laS the basis 

of doctrine and 1ts replacement by systematic con

sideration 1s one among the mal'ly examples which 

s11o\'ls the trend of development. See a.J..so be10\'l pp. 

325 ff. 

lli§;., p. 83. 

Ibid ~ , . p. 69. 

See above pp. 71 ff. 

For this, seG above pp. 228 f. 
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125. Bee above pp. 92 f. Cf. the dating of these 

doctrines by Schacht in Origins, pp. 234 ff. 

126. For Ibrâhim, see above pp. 106' ff. 

127. See n. 35 above. See also Zahriten, pp. 14 f. 

128. See above pp. 108 f. This is evident,. for inst-, 

ance, from the opinion attributed to ~af~ b. 

Ghiyâth (d. 177), cited in ~riten, p. 16. Cf. 

Muhammad Abû Zah:rah, Abû Han1fah, (Cairo, n.d.), 
• i 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 

139. 

l40. 

pp. 229 ff.; I]ajawi, cited'.in loc. m. See also 

Baghdâdi, 2E. cit., vol. XIII, p. 348 which men

tions the reason under1ying the adoption of this 

method by Abu Han1fah • 
• 

J. Â A Â 

Athar A.Y., 432, 434; Athar S~., 291. 

Âthâr A. Y., 4-33; Âthâr Sh., 290. 
A A 
Athar Sh., 239. 

See Ï!:. l, 167. 

IQi9.., 166. 

Jâmi' Saghir, p. 23. 
o 

Jâmi' Kab1r, pp. 19 f. 

Ibid., p. 20. 

Ibid., p. 21. 

Jâmi' Saghir, p. 23. 
• 

Jâmi' Kab1r, pp. 23 f. Cf. Tr. l, 171 and 172; 

Âthâr A.Y., 434 f.; Âthâr Sh., 289 ff. 

Âthâr A.Y., 766 f.; Âthâr Sh., 748 and 750. Cf. 

!!:. l,50. 

/ 



J.4J. • 

J.42. 

J.43. 

J.44. 

J.45. 

J.46. 

J.47. 

J.48. 

J.49 •. 

J.50. 

J.51. 

J.52. 

153. 

154. 

155 • 
. 

156. 

. 157. 

158. 

J.59. 

160. 

Âthâr. Sh~'; .750. 

Tr. I, 44. 

~., 45. 

~., 46. 

M9.., 47. 

~., 48. 

~., 49. 
112.1Q.., 50. 

J .... , S h~ a.nu. ag ~r, 
• 

lli.9:,., J.08. 

~. m· 
~. cit. 

pp. 107 :f. 

See Jâmi' Kabi~, pp. 307-15. 

Âthâr A.Y., 731; Âthâr Sh., 751. 

Âth~r A.Y., 732; Âthâr.Sh., .752. 

~., 756. 

!!:. I, 40 • 

1J2iQ.., 41. 
,.. ".. 

Athar A.Y.-, 49.2. 

~., 770; Âthâr S11., 694 :r. 

J.61. 1J2iQ.., 693. 

162. 1J2iQ.., 696. 

1.; ".. A '6 J..63. _~thar .Y., 93. 

J.64. Âthâr Sh., 697 :f:f. 

165. Âthâr A.Y., 769. 
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/ 



166. 

167. 

168., ' 

169. 

170. 

171. 

172 • . 

Origins, p. 269. 

Ibid., p. 287. 
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See below pp. 341 ff., ,and 11. 128" Cf. Origins, 

pp. 276 ff., pp. 311 ff. 

For this 1ast, see above pp. 311 ff. 

Origins, p. 234. 

On Ibrâh~,see above pp. ' 108 f. 

Cf. Schacht's position (Origins, p. 234, no 5), 

which is hardly justifiable. He is of the view 

,that the doctrines attributed to Ibrâ.him "date in 

fact oruy trom the time of I}amLlâd" (Origins, p. 234, 

n.'5). ' (Cf. above p. 92, n. 88 for the view of 

this writer on this question). This gratùitous 

assumption leads him to consider the technica1 

questions embodied in J'.1:.' l to be10ng to the short 

,period bet\'leen Ij:ammâd (d. 120) on the one hand and 

Abû IJanÎ:f'ah (d. 150) and Ibn Abi Lay1é1 (d. 148) on 

the 0 ther (~. ci t • ) • If tt8mmâd was, on the whole, 

not concerned wi th t:1.e technica1 1egaJ.. questions 

embodied in~. l (as Schacht thinks), and was 

concerned exc1usive1y vith the kinds of questions 

''lhich are ascribed, in his opinion spuriously, to 

Ibrâ.b.im' in ÂthÉlx- A. Y. Dnd , Âthâ:r· Sh., then the years 

120 to 150 \-Iould be credi ted ''li th an amount of , 

legal deve10pment ' ... hich can be , ruled out as incon-
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ceivab1e. on à priori grounds. Such a Vie\'l amoUnts 

to assuming not a gradual nature~ deve10pment --

, even though i ts pace might be somewhat acce1erated

but a big 1eap. 

173. Cf. Origins, pp. 187, n. 5, and pp. 236 ff. 

174. For biographicaJ. information about Ibn Ab! Lay1é1, 

see Ibn Sa'd, vol. VI, p. 358; ~iakit, .2.],. m., vol. 

III, pp. 129 ff. .f..s for his legal thought, it has 

very ab1y ana1ysed by Schacht to which litt1e can 

be added. See Origins, pp. 270 ff., 284 f, 290 ff. 

175. Origins, p.290. For its illustration, see 

~., pp. 290 f. 

176. Ibid., p. 291. See for its illustration, ~., 

pp. 291f. 

177. See ~., p. 292 and nn.' 2 and 3. 

178. 1.!2i9:.., p. 292. For illustration, see 1.Q.Q.. ill. 

179. Origins, p. 292. For its i11ustratïon,see 1.Q.Q.. 

ill., n. 4. 

180. See Tl.". I,_ 123, 125, 133,' 151, 152, 206, and 

' 181. 

182. 

often. 

~. l, 16, 39, 75, 83, 129, 148, etc. 

Origins, p. 294. 

183. For A\'IZâ' ilS reasoning, see Tl.". IX. See also 

Origins, pp. 285 ff., 288 f. 

184. See ibid., p. 294. 

'/ 
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' Bee ~., p. 295. 

Loc. ' cit .. --
The fo110wing are mere1y for the sake of typica1 

' illustration. For detai1ed eVidence,see Origins, 

pp. 296 ff. 

188. ~. l, 3. Cf. Jâmi' BêBhir, p. 107 • 

188a. 

189. 

190. 

,191. 

192. 

193. 

194. 

195. 

196. 

, 197. , 

• 

h· l, 13. 
;. , 

Bee Athâr Sh., 481; Tr. l, 54, and often. -
h· l, 17. ,Cf. ~., 53. 

1l?iQ.. , 130. 

~., ' , 107, 110. 

l-Tabsût, vol.' XlV, pp • 116 f. 
• 

~. l, 45. 

Ibid., 21 f. itbû Han:!fall was so strict on this 
• 

point that he considered the donation of undivided 

property to be void (illi., ' 60 :C.). 

~., 3~. 

!r.. l, 134. See further lli9.., 55, 60, 66, 72, 

82, 83, 92, 93, 94, 96, 106, 108, ,126, 141 f., 150. 

198. See immediately be10\'i. This i8 the view of 

199. 

( 6) A. A,A, . Schach tas weIl Origins, p. 29 • For A\'iza i s 

legal thought, see Origins, pp. 285 ff., 288 f., 

298. 

For a comparison of the legal thought of Abû 
... 

Ijanifab. Emd Nâlik, see, ~. J I1uw. Sh •• and lIujaj , 

./ 
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" 

, 

passim.. Bee also belo"l, pp. 34·1 ff. 

200. Tr. IX, 14; !Cabarf, Ilditi1df aJ.-Fugahâ', ed. 

Schacht, 76. 
r'. 

201. !t. IX, 25; Cf. Ilmtilâf aJ.-Fugahâ', .Q.R.. ill., 

202. 

203. 

204 •. 

205. 

64 • . Bee :further ~. IX, 16, 20; Cf. Ikhtilâf 8.1-

Fugahâ' , '.2.l2.. ci t., 34; ~. IX. 27, and 33, 34; Cf. 

Ikhti1âf aJ.-Fugahâ' ' . $)..ill., 46; k,. l, 201 where 

Abû ~ani:rah ~onsistently raises the question of 

competence of jurisdiction. See also !!:. IX, ·41 

. (where Abû I}anifah.' s doctrine ·followed by Abtl 

Yûsuf, takes consideration ofa relevant technical 

distinction) • 

Origins, p. 294. 
/ 

~. ill· 
~ .. m· . 
Bee, e .g., ~. I, 32, and often. In Abûtianifah 

too we find attempts at the, fusion of these two 

different ,elements.. This is evident from Abû 

Hanifah' s ocCaSiOl'làl. use 6f istihsân, and consi-
• • 
deration of the political ~terests of the Muslims 

which underlies a numbe.r of his doctrinesmentioned 

in!!:,. l, 19; Huja;l, pp~ 157 f., 208, 215 f., • 
etc. On the who1e; however,. in .itbû J;rantrah t.he 

balancewas tieted towards formai 1egal considera

tions •. 
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206. . This oan presumab1y be explained by the 1'aot 

that Abû Yûsuf' l'las a judge. 

207 .See above p. 332. 
. ,," ~ '. 

208. See~. l,80 t., 99,135; Tr. IX, 2, 19, 40, 

42. See . also Origins, pp'. 303 :f. 

209. ~., p. 304. For evidence, se~ ~., pp. 

210. ' 

211. 

2J.2. 

304 1'. 

See ~. l, passim, and e1se''lhere. 

For examples 01' istihsân, see above pp. 302 1'1'. 
i 

See instanoes in Origins, p. 307. 

213. . Cf. Origins, p. 310. For its evidenoe, see 

~., pp. 307 1'1'. 

2J.4. See !!:. l, 103; Mabsût, vol. XVI, pp • 129 1'; • 
~. l, 107, 110; and ~Iabsût,: vol. XI, p • 24, and , 

• 
o1'ten. 

2J.5. For this, see below pp. 342 :ff. 

216. For this, see ~. VIII, passim. 

217. See, e.g., 1-Iu''1. Sh., pp. 244, 330, 331, 357; and 

!!:. III, 58; Tr. . - IX, 28; ~. VIII, 4, 6, 11, 12, 

14, 16. 

2J.8. l1uw. Sh., pp. 202, 236; ~. l, ,44; and Hab sût , . 
vol. V, p. 78. 

219. See ab ove pp. 335 :t:. See aIso!!:. IX (passim) 

with paraJ.lel passages in ~abal.'i, Ikhti1â:r al

Fugahâ' • 

, / 
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See ~ujaj, passim. This wi11be evident from 

theexamples cited immediate1y be1ow. 

221. 

222'-

223. 

Hujaj, pp. 117 f. Cf. a sim:i.lar case ~., 
• 

p. 119 (the quest~on of zakâh on merchandise Wh1ch 

had 1ain idle f'or severeJ. years)'. 

ll?:i:S., pp. ·130 f. 

ll?:i:S., pp. 9 ff. 

224. ~., pp. Il f. He eJ.so bri11iant1y supports. 

225. 

226. 

227. 

228. 

229. 

t.his by adducing two . anaJ.ogical. arguments, see 

ab ove p.. 285. 

~., pp. 157 f. 

~., pp. 173 ff'. 

For this Shaybâni uses the 'term "tahakkum". 
• • 

~., pp. 198 f. 

~., pp. 207ff'. Cf. ~., p. 621, a tradition 

from 'Umar b. 'Abd al-'Aziz supportillg the doctrine. 

230. , Cf. ~., pp. 207 ff'., and often. 

231. lli,g,., pp. 209 f. 

232. ~., pp. 213 f. 

233. ~., pp. 222 f. 

234. ~., p. 225. 

235. Cf'. a parallel case ~., pp. 213 f. The 

Ku:fian, re.asoning in both the cases i6 the same. 

236 • ~., pp. 235 f'. For another examp1e indicat-

e' ing the seme attitude,.sae lli.!!., pp. 251 f. 
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-
( ' . 

237. ~., p. 671; Hujaj, p. 238 • 
• 

, 238. ,-~., lQ.Q.. ill. 
1 

239. For the Kufian inteJ.'"pretation of the word 

tafm-rua occuring in the tradition concerned, see, , 

Hujaj, • p • 237 ff. 

240 • . ~.~ pp. 237 ff. 

241. .~., pp. 214 ff. For Shaybânt·s reasoning' 

. 242 • 

in refutation of the l1edinese doctrine, ' who argUed 

that the Medinese,judgment was based on· excessive 

precaution, see 2:lli., p. 215. For the same in

dictment~ see also ~.,p. 218, and e1sewhere. 

Such a transactions seems to have been neces-

. si~ated by foreign trade which led .to the use of 

several currencies. This se~ms to be evident from 

the tradition from 11uj âhid ci ted in ~., p. 216. 

243. ~., pp. 215 f. This allegation is made fre-

244. 

245. 

246. 

'247 .• 

248. 

quently, see ~., l~. 216, 218, 221, 222, 225, 

251 and often, specially in regard to the questions 

of sale and exchange. , 

Ibid., pp. 216 f. 

For these scales, see Introduction, pp. 120 ft. 

Hujaj, pp. 173 1'1' • • 
~."pp. 134 1'. For another examp1e,see ~., 

pp. 188 f., and of tell. 

For our remarlts abot1.t the simi1ari ty between the 

/ 
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legal theory of the Kufians and that of Shâfi'i, 

see above OhapteroIV (uassim), especially pp~ 250 

°and 0 267 • 

1 
/ 



co~rCLUSION 

1. Rere the term .legal has been used în its broader 

sense, and hel,lce refers to the body of rul·es by 

which one' is bound. 

2~ That is, if there is positive semantic evidence 

about the existence of. a concept, we can confidently 

make an affirmative statement.· But if, on the cont

rary, the semantic evidence of a concept 1s lacking, 

this does not necessar11ymean the absence of that 

·concept. 
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APPEN.DIX l 

The fo11oWing 1s the text of the 1etter written 
'( 

by this writer to Pro~. Schaoht, seeking his c1aasifi-

cation on certain questions. 

DeBr Prof. Schacht, 

12/18 Bunder Raad, 
Karachi. 

January 26, 1966. 

Hope this letter finds you in enjoyment of good 

health and happiness. 

Many thanks for your previous letter dated the 

llth September, 1965, answering my queries. MY. thesis 

has proved quite stick;y. l hope the next month and 

early March wUl see 1 ts completion'. 

There are quit: a ~ew points on Which l am urgently 

in need of your clarifications and guidance. l am sure 

you will not mind the trouble that l am giving you for 

which l thà.n.k you in advance. (All re:t'erences are' to 

Origins). 
'. 

1. On p. 23 y.ou wri te : "Traditions' :t'rom the. Prophet / 

are often superseded by traditions :t'rom' Oompanions, 

or disr~garded ev en without any apparent reason." 

The las t' part o:t' the statement has not been 

565 



supported by any evidence. 

2. On p. 48 you remark: "Another easy metho9. of 

dispos~g Of, traditions from the Prophet was 

566 

to represent them as particu1ar commands, appli

cable only to the occasions when they were 

given.... The exemples adduced here are Medinese, 

but the Iraqiens aJ.so used this argl1ment. Il You 

"have not cited any examples with regard to the 

Iraqiens. 

3. On p. 29 you ''lri te wi th regard to the Iraqians 

that : "traditions :f'rom Companiona supersede 
. 

traditions :f'rom the Prophet •••• " l found scarcely 

eny evidence for this during my reading, noria 

there any example of it to be found in Origins, 

except the one you cite on p. 75 (re:f'. Kharâj, 

p. 99). 

On p. 21 you refer to ~., pp. 34 fi., to Shâfi'i's 

argument against the Iraqians. l checked these 

pages hoping to find something in support of the 

above contention but found no examples of the 

supercession of traditions from the Prophet by 

those from Companions. Will you be so kind as to 

point?ut, even if very briefly, some of the glar

ing examples that you might have come across? 

4. On p. 30 you mention the occasions when the Iraqiens 

/ 
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reJ."ect .traditione trom the P.ro~het and one of .... . 

them ie: "or simply for systematic reasone: 

because the tradition in question would make the 

doctrine inconsistent." l found no evidence in 
-

Origins concretely supporting this conclusion. 

on p. 21 you referto ~., 30 ff.as an evidence 

of ShAfi'i'e allegation against both the Medinese 

and the Iraqians that they neglect traditions in 

favour of systematic conclusions. On which page 

does Shâfici refer to the Iraqians? 

5. On p. 29, n. 2., you refe:x: to "Tr. IX, 40 an<l 

elsewhere" in support of your view that the 

Iraqians claimed that the Companions would not . 

have been unaware of the pra~tice and decisions 

of the Prophet. Tr. IX, 40, however, does not 

refer to the subject you have mentioned. 

'/ 

6. On p. 30 you wri te: "Sha:t'i ci is justified in 

charging the Iraqians With accepting traditions 

more easily from Companions than from the Prophet. 

(~., 345 f.) n. l .looked up to ~., 345 f., but 

found no charge of that kind levelled against the 

Iraqians. 

I .wonder if there is any error in page-reference. 

The main purpose of my writing to you for the 

moment is to find out what concrete evidences you have 

/ 
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for the statement that the Iraqians allowed traditions 

,from Oompanions to, supersede traditions :t'rom the Prophet. 

Needless to say l will feel deeply obliged to you 
1 

for,your olarifioations. 

Prof. J. Sohacht, 
348 Ivy Lane, 
Englewood, N. J., 
u. S. ' A. 

Yours sincerely, 

' (Zafar Ishaq Ansari) 

On the following'page is photostat oopy of 

Prof. Sohacht's reply to the letter in which he gives 

further evidences in support of some of his conclusions. 

/ 
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Columbia lTnivct~it~· in the City of Nt~W York 1. ,vell.' )'fJ/k S. r, IOU2,-

! ! - 13PiF4 !i:S: "*'L. r f.2.!\ . 618 "0 '~.'. 

'.'1'UQT U. 1 N6 

. 
. 

It i. quite _0.81ble to~.e ooatinual1 T 1;0 look uP '-:1' 110"-

ot lcmg aso to~ _41tiOD&1. ' trrl.4eJ1Oe to~ the oonGl.uaioas 1 u.. 1a 

, , wq "O~igm.·· (wi:tib. aple evic1411lOG m .e JI.01;czo), .. l h.aft MW cle_ 

. to~ ~ ... ~a1 tSa... It;rou ua DOt oonriAoecl b;y what 1 have .&14 

aDd 'b7 ... GY14aa.oe w:1doh 1 baYe adduoec1, 7ft DulYe 0Dl.7 BO~ te 8q 

80. l al ao 1h1Ak .t.bat .8V'G~a1. ot 7O'U' querieo ~ ~t 1'I"l have ut 

"ad 1ib.e te:d8 'te» whiah l "t.~, ri. tall. œu1en"-4iac, •• B. 

8iit1 "t'. oC8llDeat. GA t:r.~6 BD4 ~.lL40, or l!al.~tt., 01' 'th. , 

iJapo1"tuLt '88.1188 ~M& tt. (NG4 ·tt." 1n »~ao. ot .~ ••• bat l 

.abo12l.c1' JM»t lia" el!p8o"-l TOu to otop ' :JOU :Na111ac riO. tale MOGII4 

»aae. aD4 J1Qt ùke in &1àti ''t'. OQllDllGD.'ta cm P.' 312 tt.). DLe IftIli_ 

for mOllI 7W loolœ4 in Ya1D. 1:A llè,.30 ft., 111 , 1al~ JaoOIPMe4b&ee 

b:_lo01J:to~ ot fbatl't (e.B. p.33, bottCID). 

For ,..our '.8fl t, l rill mat10a a terr edd !:til.oDal "~emDO •• 

te ~e 8O'U1'OG8. 

(1) ~3231 ~.IlI,26 

(2) nh.~~, ~. 111.2" 

(3) Tr.Il.1S(.)i .!!!.. '5i Drt11;',::hg;;.b.8' 

C4r) J!mr;'lIlarb.166; Tr.Il.1S(b ).18(8). Tr.IIl.U.12.51.; Tr,lX.M 

(6) :..-r i.182.158; lfuw.@L«rb.19 

1 · aria a1'raicl l oaDDOt ooatimie thia oo:nespoù8ZliDe in fU~. 
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.' APPENDIX II 

USAGES OF SUUNAH IN :PRE-I~LAMIO 

Alm ' EARLY ISLAMIO ,ARABIO POE!I!RY 

' \s J L~ -:JI 'Co.: b ~ ~ l.....> V I,-t.';· , 

' cri';;J1 ~ ~)I .. 40-· r.r, ~ 
(t '~t, ...;: :;~li.1I) 

~ . j .: 

" 

~1 '-)j~.:t:...J1 e;él, ;;0 IJ 1..1::- 1. ('-; JI 

( \'" -u"- ,. f. - \oP) 

~U'~WJ:u..l~..li -.~";"I,.r~V- ~1,JJlvl 

( , -v-- tf.À_ ,~) 

cJ~. ~ t:.. rl.J \. - « _0 J'; ~I ~~ "ll 

( \ '!J'- TV' -\.?) 

. \? ___ ot"lll ~ ... l~ 

( t' '\ 00 ._ ~~) 

~ V"till~ I~..li - (i;,.;.I,.nJv- ~~JJlvl 

(\" -U"- \ 1 -4J'- f. - C!.) 

1 ' 1'"', ... .,.0.". k~, - 1) =r-, ~ cl.:.. 4f.!1 

( r -v- , 'i.À _.~_ 0 _<:, ) 
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1~,:, ~~ l; ,.l.II", ' 4~~ V"' W 1 .....;,1 f1: Î 1 ,J'; , 
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~I, ~~I,;ill '::~~~ - ~'j ~4.:.- ~ W 
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APPENDIX III . 

TRANSLITERATION TABLE 

From Arabie -

'(initial: UneXpress~d 
Medial and final:. ' .J d 

""' b .. ,j db 

~t J r 
... . . .. 

-:. th j z 

~ j ..,. s 

c.~ 
.. sh IJ" 

°kh C. ~ ; 

. . -

. ..;. 
.. .1, 

.J; 

t 

t 
..; 

J 

<1 

. \- . 

, .: 
• 

sb 

t . 

q 

, .. 

.. d k 

J l 

r m 

'-J n . 

• h 

, . v 

From Urdü - as trom Pereian exeept as tolloWIJ: 

() Q 

, in vords trom lArabie . - v 
. Persian - v 

. Sanskrit - • 
From Turk1ah - aèeording to the Lat1nspelling current 1n Turk8,1. . 

Vowela. diphthongs. ete. 
, 
- a; 

, 
- 1; ~~. , short: 

long: 1 1; ,ü, and 1n Pers1an and Urdü alao rendered by ~; 
'" i, and in Persian and Urdü al80 renderad b;; 1; '-- (in Urdü) i. 

, 
alit maqfJürah: .s". 

. long with tashdid: 
, . 
1"; iya; ",;. üwa. 

. diphthongs: 
, 

ylq; " av o 

tl' marbùtah: :; ah; but 1n iAAtah, at. 

. . 
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ADDENDA 

We have considered at some length the question of 

the occasional supercessionof traditions from the Prophet 

by traditions from the Companions. vIe have also ci ted a 

few examples of that and have tried to explain them by 

placing them in their historical context (see above, pp. 

207 ff.). In his Origins Schacht has also referred to the 

.' same phenomenon and has stressed that both the Medinese · 

and the Kufians practised this consistently. Schacht 

expresses his views on the question in a manner which 

suggests that it was a well-established principle of the 

J.l1edinese and the Iraqians to have traditions from the 

Companions supersede traditions from the Prophet (see 

Origins, pp. 23 and 29 f.). With regard to the Iraqians, 

for instance, Schacht writes: "shâfi'i. is justified in 

charging the Iraqians \'li th accepting traditions more 

. easily from Companions than from the Prophet. • • Il (~., 

p. 30). While it is true, as we have seen, that this 

supercession did occasionally take place, it would be 

wrong to think that this was a full-fledged principle. 

Such an inference would have been plausible only if the 

Companions were deemed to be invested with an authority 

higher than, or at least equal to, that of the Prophet. 

This obviously was not the case 
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a fact which isproved 
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by the reasons adduced by ·the ancient schools in self

justification whenever they dis~egarded a tradition from 

the Prophet in favour of one from some Companiçms.or of 

a 'practice l (see above, pp. 231rf~.). In addition to 

what Schacht has written on this question in·Origins, he 

has adduced further evidences in support.of his conclu

sion inhis letter addressed to this writer (seeabove, 

appendix I). A brief scrutiny of his evidence~ on this 

question in respect of the Iraqians is being essayed in 

the following pages: 

Schacht refers to the following passages: Tr. II, 

l8(e); ~., p~ 75 (.'Qimg edition); and ]'\'luw. Sh., p. 87, i1'1 

support of his conclusion. 

(1) So far as ~. II, 18(e) is conèerned, Schacht has 

taken the statement of shâfi'i at its face value despite 

the polemical context in which it was made. The question 

concernsthe enforcement of certain plli~ishmentsin which 

connection shâfi'i. cites a tradition :from the Prophet 

which was transmitted by 'AIt, but was not accepted by 

the Kmians. Instead, adds shâfi' i, Il. • • hum yukhâIifûn 

hâdha il~ ghayr fi' 1 al'Jad 'alimtuh min a~1;âb al-nabi. Il 

It is evident that in this instance shâfi'! is not ev en 

accusing the Iraqians of having traditions from the Com

panions supersede traditions from the Prophet. 

(2) The second instance is a passage which occurs in 
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ill:.ê,., p. 75 (Umm edi tion) • strangely enough, Schacht 

himsel:f has re:ferred to this passage in Origins Cp. 110) 

in these words: "The Iraqian opponent states in Ikh., 

117 :f. that no giyâsis valid against a binding tradition 

(khabar lâzim), but the word 'binding' is operative, and 

how this rule works ' in practice appeaxs :from 'ill:.ê,., 75, 

w~ere the Iraqian opponent :follows the opinion o:f Ibn 

Mas'ûd, which re:flects the Iraqian doctrine, against an 

analogy drawn :from traditions :from the Prophet." (See 

also ~., p. 27). This interpretation o:f the passage 

concerned is quite accurate. Strangely enough, now the 

same pas~age has beeri adduced as an example o:f the Iraq

ians' supercession o:f traditions :from the Prophet by those 

:from the Companions. 

It also seems significant, that in the passage 

concerned, in reply to Shl!f-i' t, s pointed que'stion whether 

anyone had any authority against tha.t o:f the Prophet 

(cf. its translation in Khadduri's translation o:f Risâlah, 

Baltimore, 1961 A.D., p. 323), the Iraqian interlocutor 

'of shâfi'i replied: liNo, if it [i.eo, the tradition] is 

established to be :from the Prophet ll (cf. 12.2.. m.). 
(3) The third instance adduced by Schacht is a passage 

in Muw. Sh'~, p., 87 (actually 87 ff.). The ques tion con-
~ 

cerns raising of hands while pronouncing takb~r during 

the ritual prayer. Ibrâllim mentions a traditions :from 

/ 
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a Companion, Wâ'il, that he saw that the Frophet raised 

his hanâs while pronouncing ~~cbir during the prayer. 

Ibrâhim does not follow this tradition and his reasons 

are the followirig: . "Ferhaps he saw the Frophet only on .---.-·

that day so that he remembered this (practice) from the 

Frophet while Ibn Mas'ûd and his Companions did not 

;r:emember it, for l have heard this from none of them". 

(See also Âthâr A. Y., 105; Ikh •. , pp. 214 ff.). · 'What is 

actually involved in this 'case is that raising hands only 

.in the beginning of the prayerbut not during it is the 

established religieus practiceof Ku:fa, where practices 

. were supposed te be based on the precepts and practices of 

Ibn Mas' ûd and 'Ali. 

Thus, the basis on which the Kufians rejected the 

tradition transmitted by '\'Tâ'il was that those two,illust

r iou-s Companions of th(i Prephet could net ha.ve prayed 

in a manner different from that of the Prophet. It will 

be notic~d that in the statement made by Ibrâhim the 

paramountcy of the practice of the Prophet is clearly 

postulated. 

In addition to these instances, we have ourselves 

briefly referred to above (see pp. 233 f.), an important 

instance from Kharâj (pp. 164 f.), wp.ere Abû Yûsu:f men .... 

tions that the punishment for drinking wine used to be 

40 stripes during the time of the Frophet and Abû Bakr; 
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that 'Umar increased it to eighty; that while each of 

. these constituted sunnah, the Kufian school was agreed 

in favour of eighty stripes. 

A study of the traditions on this subject sho\'/s 

that during the time of the Pro~het the quantum .of the 

punishmenthad not been definitively fixed. The Qur'ân 

.had, however, condemned drinking in very strong terms, 

denouncing it as a work of the Satan CV. 90. See also 

II. 219 and v. 91). No wonder, thèn, that the Prophet 

should have tried to punish those who violated the 

Quranic prohibition. Trad.itions mention that whenever 

such an offender was brought before the P:r::ophet, he used 

to ask those who happened to be present on the occasion, 

tq. beat him. The result \'las that people beat him with 

their hands, with pieces of üloth, with sandals, with 

plam-leaves. Even the number of blo\'ls do es not seem to 

have been precisely fixed at forty. Instead of a def~ite 

round figure, the traditions in Nusli.m, Abû Dawd and 

Tirmidhi mention tI aroUl1.d fort y" blo\'1s. . The alleged act 

of 'Umar seems to have been, therefore, in the nature of 

making fixed and definite what was before him fluid and 

somewhat uncertain, a measure which seems to be in keeping 

with his attitude to administrative matters as a whole. 

(See, for a similar instance, pp. 257 fo above). More

over, while it is true thatthe earlier generations of 

/ 
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Muslims considered themselves to be bound by the sunnah 

of the Prophet, they were freer in the use of their ra'y . 

in applying it, as we have already noted (see above, pp. 

270 ff.). This fact seems te be corroborated by the 

traditions which assert that in the time of ·'Umar the 
. ,." 

habi t of drinking, acco,rding to Bukhari and .Al}.mad b. 

~anbel, had begun to spread, that" this was brought to 

'Umar's notice whereupon he consulted the Companions 

and increased the quantum of punishmentto eighty stripes. 
,. ... ... 

(For these traditions, see Shawkani, Nayl al-Aw~ar, vol. 

VII, pp. 49 ff.)o 


