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ABSTRACT 

Nepal had promulgated its first domestic Civil Aviation Act on 12 Apri11959, more 

than a year before it became a member of the International Civil Aviation Organization on 

29 July 1960. Since then it has adhered to a number of international air law conventions. But 

on the domestic front very few regulations have been made under the Act to deal with only 

certain aspects of civil aviation. This thesis explores Nepal's obligations under the 

international air law conventions and analyzes the extent of domestic legislation in Nepal. 

At first, the study surveys the overall setting of the air transport system and 

regulations in Nepal. The second part briefly deals with the International Air Law 

Conventions which Nepal has ratified. Finally, the study examines how Nepalese domestic 

air legislation compares with its obligations under the international air law conventions. The 

thesis concludes with the recommendation that a whole new set of rules and regulations 

should be promulgated as soon as possible to meet the modem trends in air transportation. 

Also, a restructuring of aviation authorities for the effective implementation of air transport 

regulation is long overdue. 
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Resume 

Le Nepal a promulgue sa premiere loi nationale reglementant 1' Aviation Civile 

le 12 Avril 1959, pre d'un an avant de devenir membre de !'Organisation 

Intemationale de !'Aviation Civile, le 29 Juillet 1960. 

Depuis, le Nepal a adherer a de nombreuses Conventions Intemationales 

portant sur le droit aerien. Toutefois, sur le plan national, a !'exception de certains 

aspects de !'Aviation Civile, il existe tre peu de reglementation. 

Cette these a pour objet d'etudier _les obligations du Nepal issues des 

Conventions intemationales portant sur le droit aerien ainsi que d'analyser l'etendue 

de la legislation nationale nepalaise. 

A cette fin, ce memoire considere d'abord la structure et la reglementation du 

transport aerien au Nepal. En second lieu, il apprecie brievement les Conventions 

intemationales de droit aerien ratifiees par le Nepal, et enfin, examine la maniere 

dont la legislation aerienne nepalaise peut etre comparee a ses obligations issues des 

Conventions intematioales de droit aerien. 

Cette these conclue sur une recommandation proposant la promulgation dans 

les plus brefs delais, d'un systeme de droit et d'une reglememtation entierement 

nouveaux, permettant de s'adapter aux developpements modemes du transport 

aerien. 11 apparait de plus indispensable de revoir la structure des autorites 

aeronautiques si l'on veut offrir une reglementation effective dans ce domaine. 
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Chapter 1. The Air Law of Nepal. 

Section I. Introduction. 

A) History. 

Nepal is a land-locked country squeezed in between the vastness of China 

to the North and India to the South, East and West. Nepal, as it is known today, 

came into existence as a Nation in 1768 AD, when Prithvi Narayan Shah, King of the 

small hilly principality of Gorkha, a district in western Nepal, unified by force many 

separate feudal principalities and the three kingdoms of the Kathmandu valley.1 

Being a land-locked country, its external relations were limited to China, India and 

the U.K. during the early period of its history. The reason for its relation with the 

British was their obvious presence in India. For almost two centuries Nepal had 

pursued an isolationist policy. The Treaty of Peace with British-India, which it was 

forced to conclude in 1816, after Nepal's defeat in the Anglo-Nepal war of 1814-1816, 

was also a cause in its pursuing this isolationist policy.2• 

The Rana-Oligarchy, which established its power by a cold-blooded massacre 

in Sept.1846, ruled the country in the name of the king for 104 years. In 1950, an 

armed revolution led by the Nepali Congress overthrew this Rana-Oligarchy. In 1951, 

for the first time Nepal opened its border to foreigners and foreign aid. The N epali 

Congress won the first General Election held under a multiparty constitution with 

overwhelming majority, in 1959. But on, 15 December 1960, King Mahendra dissolved 

the popularly elected parliament and took over power in a bloodless coup d'etat. And 
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since December 1962, the Partyless Panchayat System, which derived its name from 

early village council composed of five (Panch) seniors, prevailed in the country for 

almost three decades.3 A new movement for the restoration of Democracy was 

launched on 16 February 1990 by the joint progressive forces of Nepal with 

confrontations. After 50 days of Nepalese Democracy Movement marked by 

demonstrations, fights and bloodshed, finally, on the night of 8 April 1990, the king 

announced the abolishment of Panchayat System and the restoration of the multi 

party system. Since 9 November 1990, Nepal has a new constitution with sovereignty 

vested in the Nepalese people and a Democratic Constitutional Monarchical System. 

Now, with this political stability, Nepal's main challenge is the economic development 

of the country. This was well emphasized by the State Minister of Finance in his 

budget speech of 1992-93 as follows: 

"There is no dispute left in respect of the political structure or system 

following the transfer of Sovereignty to the people leading to the 

establishment of Multi-Party Democracy. Now the challenge is mainly 

that of country's development, reconstruction and alleviation of 

poverty. Only through overall economic progress can Democracy be 

safeguarded and the future of all Nepalese people rest secured."4 

Being a land-locked country with about two-third of the area occupied by hills 

and mountains, air transportation plays a very vital role not only in respect of its 

economic development but also in respect of its national unity and integration. To 

this end, a sound basic legal system to deal with the changing needs of air 
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transportation is urgently needed. The Nepalese Civil Aviation Act was promulgated 

in 12 April in 1959. It has been amended only three-times, the last amendment 

coming in 1977. 

B) Geography and Climate. 

Nepal has a total land area of 147,181 sq.km. with a rectangular shape running 

East to West 885 km in length and mean width of 193 km North to South. It lies 

within Latitudes 26 22' N to 30 27' Nand Longitudes 80 4' E to 88 12' E.5 Nepal is 

predominantly a mountainous country. Eight out of the ten highest peaks in the 

world lie in Nepal, including Mount Everest- the highest peak in the world. Except 

for a narrow belt of plain area in the south, about two-thirds of its land area is 

covered by hills and mountains. Its elevation varies from 70 metres to 8848 metres 

above mean sea level. Because of great varieties of topography, the country has a 

diversity of weather and climate. It experiences a tropical, mesothermal, micro­

thermal, taiga and tundra type of climate. The main rainy season is in the "Monsoon 

(June to Sept.)"- caused by the differential heating between land and sea, when 60-

80% of the annual rainfall falls. In winter, at the higher altitude, most of the 

precipitation falls in the form of snow. Maximum recorded temperature was 44 C in 

the year 1983 and extreme minimum temperature of -6 Cat Jiri.6 Basically, Nepal 

can be divided into three geographical regions: the southern plain belt, known as 

Terai where the climate is hot, mid-regions with hills and valleys where the climate 
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is moderate and pleasant, and the North- Himalayan Region with dry and cold 

temperatures. 

C) Economy. 

Nepal is predominantly an agricultural country with a population of 18.5 

million in 1991 with a growth rate of 2.08 percent per annum. 90 % of the 

economically active population is estimated to be engaged in agriculture. Because of 

topographical constraints, only 18 % of the total land area has been brought under 

cultivation. The southern plain area - terai belt, alone accounts for 57 % of the 

cultivated area. Agriculture accounts for 75 % of exports and contributed about 56 

% of the GDP (Gross domestic product) in 1990/91.7 The GDP at constant price 

had increased by 5.5 %in 1990/91. Due to high rate of population growth and the 

low rate of growth of GDP, Per Capita Income (US$ 180 in 1989) has not been 

increased appreciably. Most of the people still live below the poverty line. Major 

focus has to be given to the rural masses to alleviate their poverty and hence 

agriculture sector still occupies the top priority in the National Economy. Tourism 

also contributes very significantly to the National Economy as one of the main 

sources of foreign exchange earnings in the country. A total of 292,995 tourists visited 

Nepal in 1991 which represents a 15 % increase over 1990 and the gross foreign 

exchange earning was 58.59 million US $. Tourists entering by air constituted 91.5 

%in 1991.8 
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Section II.The Air Transport System in Nepal. 

A) Early beginning: 

The history of Air Transportation in Nepal is a very recent one. The first 

aircraft ever to land in Nepal was a small Bonanza aircraft in May 1949 (2006.1.11 

Bickram Sambat) carrying the then Indian Ambassador. It landed on a site known as 

Gaucher, 6 km east of downtown Kathmandu, which was levelled a year earlier and 

designated as an airport. Scheduled commercial air services started in October 1950 

between Kathmandu and Patna(India ) and Calcutta(lndia) by an Indian carrier ( 

Indian National Air Services)9• In 1957, the Department of Civil Aviation was 

formally established within the Ministry of Transportation and Communication to 

look after the aeronautical affairs of the country. In the year 1959, the Civil Aviation 

Act 1959 was promulgated. Before the establishment of a National Airline, 

Himalayan Aviation Ltd., a private company registered in Nepal, provided domestic 

air transportation with a leased aircraft from India. On 1 July 1958, the Royal Nepal 

Airline corporation, a national airline, was established under a separate Act of 

Incorporation. The government granted it a monopoly to provide scheduled air 

services within Nepal under the said Act. 

B) Airports and Navigational Facilities: 

Because of the extreme topographical constraints, it was not easy and 

expedient to build roads and it was also very expensive. In 1951, there were only 

376 km of roads and by 1990, Nepal had 7330 km of roads.10 Still there are many 

http:roads.lO
http:2006.1.11
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hilly and mountainous areas where road transport has not reached. Therefore, as a 

viable alternative, the Government has given high priority to the development of air 

transportation. Airport construction in a rugged mountainous country as Nepal was 

not an easy task. It was very hard to find a flat area suitable for landing aircraft. 

From 1951 to 1965 altogether 14 airports were constructed and in Kathmandu 

Airport, a new runway with a length of 2012 metres was added.11 Mostly, those 

airports were concentrated in the plain terai belts of south. Later, demands to build 

airports in the Northern hilly and mountainous region increased, due to the increasing 

local needs as well as political influence. By 1975, ten more airports were 

constructed.12 In the meantime, Biratnagar, Bhairahawa and Janakpur Airports 

were black-topped and the Runway of the Kathmandu Airport was extended to 3048 

metres. At present, Nepal has 43 airports (as shown in fig.l) with 4 asphalt runways 

(Kathmandu, Biratnagar, Janakpur, Bhairahawa, Nepalgunj). Kathmandu Airport, 

which is called Tribhuvan International Airport, entered a new era of modernization 

with the operation of an artistically built new terminal complex in 18 Feb. 1990. This 

new terminal is fully equipped to handle 1060 arrivals and departures per hour. It is 

expected to cope with traffic demand up to the year 2000 AD. As the only gateway 

to Nepal by air, this airport has adequate facilities and services required for the 

International operation. Besides a modem control tower and Air Traffic Control 

Centres, this airport is equipped with VOR/DME, NDB navigational facilities, P API, 

Runway and Approach Lighting System.13 Out of 43 airports, 30 airports are 

manned by Civil Aviation staff and equipped with communication facilities. Seven 

http:System.13
http:constructed.12
http:added.ll
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airports provide air traffic control services while rest of the airports provide 

Aerodrome Flight Information Services (AFIS). Seventeen airports are equipped with 

NDB's while nine airports also have P APIS( Precision Approach Path Indicator 

System). Twenty-one airports are run on solar power. These thirty airports are linked 

up with each other with domestic AFTN (Aeronautical Fixed Telecommunication 

Network). 

C) Department of Civil Aviation: 

Nepal had initiated the institutional development of a transportation in early 

1957 with the creation of Transport Department. It was entrusted with the 

responsibility of developing roadways, rope"i'ays, railways, waterways, along with 

airways. In the same year, the Department of Civil Aviation was formally established 

as a separate entity under the Ministry of Works, Communications and Transport. 

Two years later, the Civil Aviation Act 2015 B.S.(1959 AD) was promulgated with 

clear cut legal provisions for civil aviation activities. In 1960, Nepal became a member 

of the International Civil Aviation Organization, a UN-Specialized Agency . At 

present, the department employs about 1500 people and has 35 offices spread over 

the different parts of the country. Since 1983, the Department of the Civil Aviation 

is under the Ministry of Tourism. Very recently(1993), recognizing the importance of 

aviation, the Ministry's name was changed to Ministry of Tourism and Civil Aviation. 

As the aeronautical authority of Nepal, its main objectives can be derived from the 

0 preamble of the Civil Aviation Act, which is as follows:''Whereas, it is expedient to 
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control and manage the civil aviation for creating a situation conducive to the 

development of the civil aviation in order to make optimum benefit to the nation out 

of the air transport and to maintain law and order as well as the comfort of the 

people in general .. "14 

Along with this, the department regards as one of its main objectives to develop and 

promote safe and reliable and economical air services in and outside the country. To 

fulfil these objectives, the Department of Civil Aviation specifically carries out the 

following activities: 

-Develop and construct airports. 

-Install, operate and maintain communication and air navigation 

facilities. 

-Enforce the Civil Aviation Act and regulations thereof as well as all 

international air law conventions to which Nepal is a party. 

-Regulate air transport operations in terms of registration, licensing, 

examination, certification 

-Promote and manage Bilateral Air Services Agreements. 

-Provide search and rescue services and carry out aircraft accident 

investigation as directed. 

-Develop and promote Air Traffic Services including air routes and air 

space management. 

-Train and develop human resources as required. 
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Earlier, because of a lack of infrastructure, much attention was focused on the 

construction and maintenance of airports, and installation and maintenance of 

communication and navigation equipments. Regulatory and operational aspects seem 

to have been neglected. At present, with 43 airports and to some extent adequate 

Com./Nav. facilities in 30 or more airports, the author feels that due attention has to 

be given to the system development and regulatory tools needed to manage present 

day air transport problems. Otherwise, one vital aspect of air transport will be 

limping, which might reflect in the safety of the air transport itself. 

D) National Airline: 

In the early fifties, before the establishment of the National Airline, internal 

air transport service was provided by a private Nepali registered company called 

Himalayan Aviation Limited. Royal Nepal Airline corporation, a national carrier was 

established on July 1, 1958 by a separate Act of incorporation. It is a fully 

Government-owned corporation. Its initial Act of incorporation of 1958 was repealed 

by a new Act of Incorporation in 1963. Initially, it started its service by one D-3, with 

97 employees, to 4 domestic points. Now it has a fleet of 17 aircraft serving 39 

domestic points and 9 international points in 8 countries with over 2450 

employees.15 From the early days, the from lifting of cranes and bulldozers across 

the mountains to assist the development of transport, to the present day role as a 

catalyst for the socio-economic upliftment and trade and tourism development of the 

country, the role of Royal Nepal Airline cannot be overemphasized. It has linked the 
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various remote inaccessible parts of the country through its extensive domestic 

network, thus integrating national unity and harmony. The airlines basic objectives 

as given in its corporate profile are as follows: 16 

-To manage air-transport services inside and outside the Kingdom of 

Nepal in a safe, efficient, economical and professional manner. 

- To ensure optimum profitability while offering services at economical 

fares as far as possible and 

- To continuer diversifying air-transport services. 

These are the broad ideal objectives which most airlines may like to achieve. 

But looking back at the track record of the national airline, it has performed not so 

badly in the context of world wide gloom and heavy losses in the airline industry. In 

spite of world wide-economic fluctuations (inflation, oil price hike, recession ) RNA 

has consistently maintained profitability for the last 15 years. In fact, except for a 

brief period in 1968-72 (1962/63), so far it has always able to maintained 

profitability.17It carried 648,767 passengers ( Domestic 309,429 and International 

339,338) in 1991/92, a 2.3 % increase over previous year. And in the same year, its 

load factors were: Domestic 81.3 % and International 60.2 %. Its market share with 

regard to air passenger traffic to and from Nepal ( 3rd. and 4th. Freedom traffic only 

) was 44.3 % in 1991/92.18 Even with this track record, it has been widely criticised 

(locally) as very inefficient, ill-managed, overstaffed, etc. Definitely, its progress in the 

international sector has been very slow. It has not been able to benefit sufficiently 

from the growth of tourism in the Asia/Pacific Region. One of the main problems this 

http:1991/92.18
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airline is facing is the capacity constraints. Its fleet of two Boeing B757 is not very 

suitable for a long sector-route like Kathmandu-Frankfurt-London. Its aged B727 

needs replacement as well as replacement of Avro aircraft in domestic sector. 

Domestic sector needs are to be given careful attention now because of competitions 

by four Private Domestic Airlines. Keeping in line with liberal economic policy and 

private participation, last year the Government granted licenses to four domestic 

airlines. With trimming down unnecessary staff and costs and introducing new 

marketing strategy such as yield management etc., the airline should be able to 

achieve higher growth rate and profits than its average slow growth. RNA's long 

term plan seems to be to construct a cargo complex at Tribhuvan International 

Airport, Kathmandu and have a flight kitchen for its own use and other incoming 

airlines and also run its own hotel to provide a complete package service to its 

passengers.19 The author feels that these are very ambitious plans and may not be 

very cost effective for want of expert knowledge, experience and the huge capital 

investment required. 

Section Ill. The Legal system of Nepal. 

A) Legislature. 

Nepal is an independent, indivisible, Sovereign State and is the only Hindu 

Kingdom in the world. It has never been subjected to any colonial power. Now, Nepal 

has a adult franchise, a Parliamentary system of Government, constitutional monarchy 

and a system of Multi-party Democracy. The new constitution of the kingdom of 

http:passengers.19


c 

0 

12 

Nepal came into force on November 9, 1990, after successful people's movement for 

restoration of democracy. It was led by united front for Nepali Congress and 

Communist parties of Nepal. This new constitution has 133 Articles with 3 Schedules. 

The Legislature is called Parliament and it consists of His Majesty, House of 

Representatives and the National Assembly. Thus, the legislative system is a Bi­

Cameral one consisting of the National Assembly and the House of Representatives. 

The House of Representatives consists of 205 members elected for a five-year term 

under the adult franchise system of election.20 The National Assembly which is also 

known as upper house, consists of sixty members. Ten members are nominated by 

His Majesty drawn from amongst persons of high reputation who have rendered 

service in various fields of national life. The National Assembly is a permanent house 

but one-third of its members are replaced every two years and the vacant seats are 

filled in the same manner with which the seats of the vacating member were filled. 

This Bi-Cameralism system insures the presence of at least one house permanently, 

even if the other house is dissolved due some reason. Quorum for either house of 

parliament is one-fourth of the total number of the concerned house. These figures 

are 51 for House of Representatives and 15 for the National Assembly. Either house 

of parliament decides by a simple majority vote of the members present and voting, 

except as otherwise provided for in the constitution. Those exceptions are vote of 

two-third majority of the house of representatives for a approval of proclamation of 

a state of emergency by His Majesti1
, vote of two-thirds of its total membership 

attending for the amendment of the constitution 22 two-third majority of the House 

http:election.20
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of Representatives for removal of Supreme Court Judges for reasons of 

incompetence, misbehaviour or failure to discharge the duties of office in good 

faith.23 Vote of two-thirds of the members present at a joint sitting of both house 

of parliament are required for ratification of, accession to, acceptance of or approval 

of treaty or agreement concerning peace and friendship, defence and strategic 

alliance, boundaries of the Kingdom of Nepal, natural resources and their 

distribution. 24 

B) Legislative Procedure. 

Normally, a Bill may be introduced in either house of the parliament. Once 

it is passed it will be sent to the other house for its approval. Once it is approved, it 

is presented to His Majesty for assent. It becomes an Act, once His Majesty gives his 

assent. Finance Bill can be introduced only in the House of Representatives. A 

finance Bill, a Bill concerning the Royal Nepal Army or the Armed Police Force are 

termed as Government Bills. Prior approval of His Majesty is needed for the 

introduction for the amendment of such bills.25 The open question is what 

constitutional recourse is available if His Majesty fails to give approval to introduce 

such amendment. One possible recourse may be that the Parliament can amend the 

very Article 68 by following the constitutional amendment procedure. A Bill which 

is passed by one House but rejected by other house or passed with an amendment, 

will be sent back to the House where it originated. The House of Representative has 

overriding authority over the National Assembly, because a Bill rejected or amended 

http:bills.25
http:distribution.24
http:faith.23
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by National Assembly can be passed by the House of Representative in its original 

form or with amendments and presented to His Majesty for assent. Joint sitting of 

both houses are needed to pass the Bills which have been passed by the National 

Assembly and rejected by the House of Representatives or Bills which the House of 

Representatives fail to pass with the amendments of the National Assembly.26 His 

Majesty may send back a Bill for further deliberation with his recommendations. But 

if the Bill is sent back again with or without accommodating his recommendations, 

His Majesty is bound to give assent to that Bill within thirty days of its 

presentation.27 There is a provision of the issuance of an Ordinance without 

prejudicing the constitution by His Majesty in circumstances requiring immediate 

action but it has to be tabled and passed at the next session of both houses of 

parliament, otherwise it will ipso facto cease to be effective. 

C) Judicial system. 

Article 85 of The Constitution provides for three tiers of courts namely -

Supreme Court, Appellate Court and District Court in order of hierarchy. These 

courts administer justice in accordance with the Constitution, the laws and the 

recognized principles of Justice.28 There is also a provision to establish, by law, 

special types of courts or tribunals for the purpose of hearing special types of cases 

but such court or tribunal will not be constituted for the purpose of hearing for 

particular case.29 The Supreme Court is the highest court in the judicial hierarchy 

and it can inspect, supervise and give directions to its subordinate courts and other 
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judicial institutions. An exception to this is the Military court which does not come 

under the authority of the Supreme Court.30 Judges of the Supreme Court are 

appointed by His Majesty on the recommendation of the Constitutional Council for 

the Chief Judge and on the recommendation of the Judicial Council for other 

judges.31 A Judge of the Supreme Court can be removed from his office only if the 

House of Representative passes a resolution by two-thirds majority of the total 

number of its members (not total number of members present during the voting) for 

his removal on the grounds of incompetence, misbehaviour or failure to discharge the 

duties of his office in good faith and that resolution is approved by His 

Majesty.32Retired judges of the Supreme Court are not eligible for appointment to 

any Government Service and also not entitled to practice law before any office or 

court.33 Being the highest court in the country, the Supreme Court has a jurisdiction 

to declare any law or part thereof void on the ground of inconsistency with the 

Constitution because it imposes an unreasonable restriction on the enjoyment of the 

fundamental rights conferred by the Constitution or on any other ground.34 The 

Supreme Court can issue appropriate orders and writs including the writs of habeas 

corpus, mandamus, certiorari, prohibition and qua warranto. These orders and writs 

can be issued "for the enforcement of the fundamental rights conferred by the 

Constitution, for the enforcement of any other legal right for which no other remedy 

has been provided or for which the remedy even though provided appears to be 

inadequate or ineft'ective or for the settlement of constitutional or legal concem.".35 

The Supreme Court has original and appellate jurisdiction as defined by law and may 

http:concem.".35
http:ground.34
http:court.33
http:judges.31
http:Court.30


c 

0 

16 

review its own judgements or final orders subject to the conditions and circumstances 

prescribed by law. Jurisdiction, powers, establishment and management of Appellate 

Courts, Districts Courts and other courts subordinate to the Supreme Court are to 

determined by law subject to the Constitution.3tYrhere is a judicial council for the 

administration of judicial persons in Article 93. All are obliged to comply with the 

orders and decisions made in the course of hearing of a suit by courts and "any 

interpretation given to a law or any legal principle laid down by the Supreme Court 

in course of hearing of a suit will be binding on His Majesty's Government and all 

offices and courts."37 The Constitution of the Kingdom of Nepal guarantees a 

judiciary system in line with democratic principles for the administration of justice. 

Section IV. Domestic Air Law of Nepal. 

A) Civil Aviation Act 2015 ( 1959 AD). 

The purpose of the Civil Aviation Act 2015, hereafter referred to as The Act, 

is well illustrated in its preamble, as follows: 

" Where as it is expedient to control and manage the Civil Aviation 

for creating a situation to the development of the Civil Aviation in 

order to make optimum benefit to the nation out of the air transport 

and to maintain law and order as well as the comfort of the people in 

general."38 

It follows that the primary objective of the Act 2015 is to develop civil aviation 

for the optimum benefit of the nation. The objective of maintaining the law and 
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order and to look after the comfort of the people was added by Some Nepal Law 

(Amendment and Re-management) Act 2020 (1964 AD). To look after the comfort 

of the people is a well accepted objective of the civil aviation, but to maintain law 

and order, this, in the author's opinion, is the function of the police and army. Civil 

Aviation should not be mixed up with military aviation. Of course, as a provider of 

the aviation infrastructure network (civil) in the country, the State can always use 

these facilities for the sake of maintaining law and order. This type of objective is not 

found in the objectives of the Aviation Acts of the neighbouring countries namely, 

India, Pakistan and Bangladesh. India, Bangladesh and Pakistan were a single country 

during British colonial rule in India. What was known as East Pakistan became 

Bangladesh after breaking up with Pakistan in 1973. Therefore the Civil Aviation 

Acts of these countries are similar in essence. The objectives of the Aircraft Act of 

India and Pakistan are given below for proposes of comparison: 

Aircraft Act 1934 ( India): 

" where as it is expedient to make better provision for the control of 

the manufacture, possession, use, operation, sale import and export of 

aircraft. •• "39
• 

Ordinance No. XXXII 1960 (Pakistan): 

" Where as it is expedient to make better provision for the control of 

manufacture, possession, use, operation, sale, import and export of 

aircraft, the control and regulation of air transport services, and the 

control and development of aerodromes in Pakistan •••• ". 40 
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As we see, none of them has the objective to " maintain law and order" in 

their Acts. The possible explanation of its inclusion in Nepalese Act is to cover 

various aspects of aviation security which mighty arise in future. The Act 2015 has 

been amended thrice: 1st. Amendment in 2023/5/4 ( Aug.20,1966); 2nd. Amendment 

in 2030/5/15 (Aug.31, 1973); 3rd. Amendment in 2034/6/6 ( Sept.22,1977) and it has 

27 Section with 39 Sub-sections. 

1. Scope, Definition and applicability of the Act: 

The scope of the applicability seems to be based on the principle of 

territoriality, personality and universality. The Act shall applies throughout the 

Kingdom of Nepal, Nepalese citizens residing anywhere and each Nepali registered 

aircraft wherever they may be and every person on such aircraft. So it covers the 

national aspect fairly well, no matter where Nepalese citizens or Nepali registered 

aircraft are, this Act will apply.41 The only exception of non-applicability is to the 

private aircraft of His Majesty the King or the aircraft of His Majesty's Government 

or Royal Nepalese Armed Forces.42 According to Article 3 of the Chicago 

Convention, 1944, the Convention shall not be applicable to State aircraft, State 

aircraft being aircraft used in military, custom and police services. Hence the criteria 

used to determine the State aircraft is not the ownership of the aircraft but the 

functional use of the aircraft. But according the Act 2015, it is the ownership of the 

aircraft which determines the non-applicability of the Act. At the moment some 

charter flight are operated by aircraft belonging to His Majesty's Government and 

Royal Nepalese Army. These are some of the grey areas about the applicability of 
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the Act 2015. But in the author's opinion, there should be clear-cut demarcation in 

line with Article 3 of Chicago convention in the Nepalese Civil Aviation Act. There 

are only five definitions in the Act, namely, for Aircraft, Aerodrome, Import, Export, 

and Specified boundary. Thus a hovercraft, which moves on the cushion of the air , 

deriving its lift from the reaction of the air against the earth's surface, will also be 

considered as aircraft according to the Nepalese definition. Being a land-locked 

country without having access to the sea, the author fails to see the rational of 

including such a machine as an aircraft, because this might create some legal problem 

at a later stage, in case Nepal develops inland waterways with hovercraft. 

2. Power to make Rules in General: 

In general, His Majesty's Government can make rules as required in the 

following cases. 

(1). For implementing the objectives of the Act. 

(11). To make provisions to issue licences to non-governmental organizations for the 

construction, possession or operation of private aerodromes. 

(III).For regulating the manufacture, possession, use, operation, sale, export or import 

of any aircraft or class of aircraft. 43 

To meet the specific needs of various aspects of civil aviation, His Majesty's 

Government can make rules without prejudice to the power to make rules, in above-

mentioned cases. Twenty-nine specific aspects of aviation have been identified in 

subsection 2 of Section 3 of the Act, for which rules can be made. This covers the 

0 wide spectrum of the aviation field such as regulation of air transport services, 
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conditions of using government and non-government aerodromes, various aspects of 

aircraft such as manufacture, maintenance, operation, registration, regulation of air 

traffic services and related fields, acquisition and/or restriction on property for the 

safety of aviation and compensation thereto, fees to be charged for various 

services,aircraft noises and pollution of environment to be caused by the aircraft, 

general safety of life, search and rescue operation, communication and alerting 

services, various requirement for the pilots to receive licences and renewal as well as 

work. duty, flight-time limitations and leave. Most of the subjects covered have been 

just broadly mentioned. For example, in clause (r) of sub-section 2 of Section 3 of the 

Act,it is mentioned, " The ordinary measures to be taken for the purpose of ensuring 

the safety of life". How do we define ordinary measures and what level of safety? 

These are the some of the questions to which it is difficult to find answers for, in the 

Act. One conspicuous subject which seems to be missed by the Section is the 

Economic Regulation of Civil Aviation Services, including approval, disapproval or 

revision of air tariffs and related matters, though it may be argued that "regulation 

of air transport services" clause might able to cover the whole spectrum of related 

fields including above mentioned topic. 

3. Power to make Specific Rules. 

In specific situations, for the sake of public safety and tranquillity, the 

Government may issue orders to cancel, suspend or impose conditions on the rights 

and privileges conferred by the Act. The Government may also issue orders to deliver 

aircraft and related facilities to the specified authority, to be at the disposal of His 
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Majesty"s Government for public services. Of course, there is provision for 

compensation as determined by His Majesty's Government.44 Section 6 of Indian 

Aircraft Act,1934, also has the same identical provision. Air power is very crucial to 

nations in case of emergency, war or natural calamities. In those circumstances all 

resources have to be pulled up. Hence such provision is essential for emergency or 

unforseen situations. The Government has a public duty to protect public health from 

any infectious contagious disease which might be introduced or spread from incoming 

aircraft. And if there is an out-break of any dangerous epidemic disease, the 

Government has to move quickly to control it. Section 7 and Section 8 gives specific 

powers to the Government to make rules for such circumstances. There is a provision 

to make rules for the investigation of aircraft accidents in the Kingdom of Nepal, of 

any aircraft or occurred any where of aircraft registered in the Kingdom of Nepal. 

This is one subject where the Government has already made rules on 21 August 1987 

known as Civil Aviation ( Investigation of Accident Rules 2024 (1967 AD). 

4 Provision for Aviation Security. 

Since the early sixties Aviation Security has been a top priority item in the 

agenda of ICAO activities. There is no reference to Aviation Security in the Chicago 

Convention of 1944. But ICAO was successful in convening diplomatic conferences 

of plenipotentiaries to deal with aviation security matters. The outcome was five 

international instruments dealing with aviation security, out of which four are already 

in force. Regarding Aviation Security Conventions, Nepal has adhered to the Tokyo 

Convention of 1963 on 15/1/1979; the Hague Convention of 1970, and the Montreal 
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Convention of 1971 on 19/1/1979. Interestingly enough, major provisions of those 

conventions have been incorporated in the Act by the Second Amendment in 

31/8/1973, well before Nepal adhered to those conventions. And those provisions 

came into force on the date 15/1/2043 (28/4/1987) by notice published in Nepal 

Gazette. Domestic implementation of these conventions will be discussed in Chapter 

3. 

5 Penalty for Non-compliance. 

There can be imprisonment up to three month or a fine up to one thousand 

rupees (US $ 20 approx. @ Rs 50 per $) or both for the violations of the rules made 

under Section 3 (various provisions of aviation), Section 6 (power to detain the 

aircraft), Section 7 (protection of public health in general), Section 8 (protection of 

public health in special cases.45 In case of flying an aircraft in dangerous manner, 

there is provision for imprisonment up to six months or four hundred rupees (US $ 

8) or both.46 Interestingly enough, penalty for entering into the restricted area 

without permission is just a monetary fine which may extend up to two hundred 

rupees (US$ 4). There could be a serious threat to the safety of flight and aviation 

in general, but the penalty is only a monetary fine and not any imprisonment. 47 

Compared to the seriousness of the offenses, penalties provided in the Act are too 

soft- up to 3 month imprisonment in one case and up to 6 months in another case 

and/or monetary fine of few hundred rupees. 

6. Other Provisions. 
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To prevent the aircraft from flying in a dangerous manner, to secure 

compliance with any of the provision of the Act or to prevent the contravention of 

any rules regarding air routes or prohibited area ( i.e. any rule made under clause G) 

or (k) of sub-section (2) of Section 3 ) an authorized authority may detain the 

aircraft. But the rules to exercise this authority will be effective only after their 

publication in the Nepal Gazette.48 So far no such rules have been made and 

published. Hence, for want of such rules,whether the Aeronautical Authority of 

Nepal, a designated authority to look after civil aviation matter , can detain an 

aircraft according to Section 6 is a debatable question. One other general provision 

is the applicability of Nepal Law relating to the customs for import and export of 

goods by air. This is a basic need to conduct business by air and there seem to be 

no controversy with regard to application of customs law.49 

7. Jurisdiction and Procedural Matters 

Hearing of complaints and Special Courts: The District Court will hear and 

decide the cases under this Act. The District Court may issue an order to forfeit the 

aircraft or articles or both in cases of offenses concerning violation of prohibited area, 

or carriage of prohibited goods or for the public safety or tranquillity. Regarding 

offences like hijacking and safety of air navigation, the District court will adopt the 

procedure laid down in a special court Act,2031(1974). An appeal can be made to 

the appellate Court within 35 days of such decision. Therefore aviation security cases 

have to be given special treatment. According to Section 12( a) of the Act, Special 
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Court may also be constituted under the Special Court Act 2031(1971) to deal 

specifically with aviation security cases.50 

Bar on certain suits: To avoid unnecessary and irrelevant cases of minor 

consequences due to trespass or nuisance caused simply because of overflying aircraft 

at reasonable height, civil suit of any such nature is barred from proceeding in the 

courts. Damage might be caused to old houses or even hearing loss due to low flight 

by aircraft or supersonic aircraft. If such an event is to occur, this section 14 (Bar on 

certain suits) alone cannot properly deal with such cases due to lack of definition of 

reasonable height or ordinary incidents of such flight. 51 

His Majesty's Government to be complainant: In cases concerning aviation security, 

as mentioned earlier, His Majesty's Government will be the complainant. In other 

words, being taken as criminal cases under Nepalese law, it will be prosecuted by His 

Majesty;s Government.52 

Saving for the act done in good faith: Unless one can prove wilful misconduct, 

no legal proceeding can be brought against any person for anything done in good 

faith under this Act. Such an unqualified clause, might invite some abuse or misuse 

of power.53 

B) Civil Aviation Regulations under the Act. 

So far, His Majesty's Government of Nepal has made the following Rules 

under the Civil Aviation Act. 
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1). Civil Aviation Rules 2019(1962)- published in Nepal Gazette on 2019/4/29 (14 

August 1962): These Rules basically deal with various aspects of registration and 

marking of aircraft, issuing licences to the flight crew, airworthiness of aircraft, 

operation of aircraft, and the aviation medical board. 

2). Civil Aviation (Investigation of Accident) Rules 2024(1967)- published in Nepal 

Gazette on 2024/5/5 (21 August 1967): These Rules deal with the investigation of 

accidents, responsibilities of accident investigation teams, preservation of evidence 

and other various procedural and legal matters concerning accident investigations. 

3). Airport Charges Rules 2038 (1981)- published in Nepal Gazette on 2038/5/1 

(August,1981): Various rules and regulations for rates and fees for landing, housing, 

parking, and navigational charges are provided for in these Rules. On the non­

aeronautical side, they cover rental fees,advertisement, entrance fee, cargo and fuel 

charges, etc. Payment procedures, late payment charges and penalty for non-payment 

are also provided for in the Rules. Interestingly, these Rules do not cover the 

disembarkation tax, which is collected by the airlines for the Ministry of Finance. 

4). Aviation Security (Management) Rules 2046(1989)- published in Nepal Gazette 

on 2046/3/5 (June, 1989): These Rules basically deal with the establishment of the 

National Civil Aviation Security Committee and Airport Security Committee. Duties 

, responsibilities and the authority of these committees are provided for in the Rules. 

Details of the above-mentioned Rules are critically analyzed in Chapter 3, 

while discussing various national obligations under international air law conventions, 

which Nepal has ratified. 
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C) Royal Nepal Airline Corporation Act (with amendments)2019 (1963). 

So far only two Acts have been promulgated in Nepal which directly deal with 

Air Transport. They are the Civil Aviation Act 2015(1959 AD) and RNAC Act 2019 

(1963). The National Airline was established in 1958 AD by Royal Nepal Airline Act 

2014(1958AD). This was repealed by the present RNAC Act in 1963. Certain 

functions of the National Airline are very much inter-related with the functions as 

envisaged in the Civil Aviation Act 1959. Rather than examining the provision for 

the establishment, capital and management, fund, accounts and audit, it will be 

relevant to critically analyze the provisions which are directly related with provisions 

under the Civil Aviation Act 1959. In the RNAC Act, there are two important 

definitions namely " Air Transport Service" and "Scheduled flight service", which are 

missing in the Civil Aviation Act 1959. Regulatory authority of His Majesty's 

Government has to deal with these terms very frequently. The main function of the 

National Airline is "to operate the concerned air transport services within or outside 

the Kingdom of Nepal in a safe, efficient, well managed, economical and proper 

manner and exercise its power for developing air transport services so as to ensure 

maximum gain and make available such services as cheap fares as far as possible. "54 

One of the main objectives of the Civil Aviation Act is also to develop air transport 

services and make rules necessary for the regulation of this services. In absence of 

a clear cut demarcation line there might be overlapping of the activities. Another 

interesting point is National Airline is supposed to provide air transport services at 

as cheap fare as far as possible. There might be ambiguity in interpreting " as cheap 
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fares as far as possible." From the consumer's point of view, it should be the "Break 

Even Fare" which means cost of operating a flight should be equal to the revenue 

from that flight. If so, does it mean that RNAC is not allowed to make some profit? 

Of course the National Airline should not be allowed to charge excessive fares and 

earn excessive profits. But, at least, it should be allowed to earn reasonable profits 

to be a commercially viable business organisation. The Air Corporation Act 1953 of 

India allows such reasonable profit to be earned by the airlines. To quote " ... exercise 

those powers as to secure that the services are provided at reasonable charges .... ".55 

Therefore, in the author's opinion, the word " cheap fares as far as possible " should 

be replaced by "services at reasonable charges." RNAC is also allowed to 

manufacture or produce aircraft under the RNAC Act. Generally, an airline is 

expected to carry out work related to maintenance, repair and overhaul of aircraft. 

Manufacture and production of aircraft are generally delegated to specialized aircraft 

manufacturing companies. It seems RNAC is already licensed by the RNAC Act for 

the manufacture or production of aircraft belonging to itself or any other person. But 

according to Clause (e) of sub-section (2) of Section(3) of the Civil Aviation Act, it 

is the Government's prerogatives to issue licences and control the manufacture and 

the production of aircraft. Therefore, there might be conflict of interest between the 

two entities on this subject. A compromise solution may be reached by applying 

provision of Oause (a) of sub-section (3) of Section 13 of RNAC Act, which says" 

Nothing contained in this Section shall be construed as (a) authorising the disregard 

by the corporation of Nepal Law for time being in force."56 
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Another interesting provision is, RNAC can allow a third party, who is also 

engaged in air transport services, to operate air transport services on behalf of or in 

co-operation with the Corporation.57 In other words, RNAC can allow another 

airline to operate its services. But His Majesty's Government, through bilateral 

negotiations, acquires the right, to operate in a foreign country, for the designated 

airline of Nepal. It is the Government who decides and designates the airline in that 

particular route or sector.lf any modification to that regime is to take place, then His 

Majesty's Government should be involved in the process and give its consent. For the 

same clause in the Air Corporation Act,1953 of India, prior approval of the Central 

Government is mandatory.58 RNAC has a monopoly right to operate scheduled air 

transport services from or to or within the kingdom of Nepal with some exceptions 

as provided in the RNAC Act. The exceptions are foreign operators allowed by His 

Majesty's Government under bilateral agreements, technical, test,and instructions 

flight, relief, ambulance flights, agriculture, joy ride flights. 59 Though, in general, 

there can be no competition in domestic air transport service, there is an exception 

clause by which Government can allow others to operate new air transport service 

after consulting with the corporation. 60 The point to note is the Government is 

required only to consult RNAC but not required to get the consent for granting such 

permission. The issue came up very recently (1991), when, in line with a liberalized 

national economic policy, the Government felt the need to introduce competition in 

domestic air transport services. So the Government formed a high level committee 

including Managing Director of RNAC to submit policy recommendations to the 
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Government. Based on the committee's recommendations, the Government has 

granted licences to four private airlines to operate in the domestic sector. 

D) Bilateral Air Services Agreement. 

The legal basis for bilateralism in the regulation of air transport is provided 

for in Article 1 of the Chicago Convection which states" the Contracting States 

recognize that every State has complete and exclusive sovereignty over the airspace 

above its territory."61 The provision for scheduled international air services is 

stipulated in Article 6 of the Chicago Convention. It states that "no scheduled 

international air services may be operated over or into the territory of a Contracting 

State, except with the special permission or other authorization of that State , and in 

accordance with the terms of such permission or authorization."62 This implies that 

every State requires to obtain permission or authorization from a State before 

engaging in international air transportation into the latter's territory. The issuance of 

approval could take any other form besides bilateral arrangements. However, States 

have, for almost 50 years, opted for the bilateral system in aviation. The popularity 

of the bilateral regime can be evidenced from the fact that ''by 1990, almost 4889 

bilateral agreements and arrangements have been registered with ICAO Secretariat 

in accordance with the Chicago Convention.'163 Section 15( a) of the RNAC Act 

2019(1963) allows a foreign carrier to operate international air transport services in 

Nepal according to the provisions of the bilateral agreement between Nepal and the 

State concerned. So far, Nepal has concluded 17 such bilateral 
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agreements/arrangements with other States.64 Nepalese bilateral air services 

agreements are basically based on the predetermination of capacity clause and double 

approval approach for tariff clauses. Article 126 of the Constitution of Nepal specifies 

that " the ratification of, accession to, acceptance of or approval of treaties or 

agreement to which the Kingdom of Nepal or His Majesty's Government is to 

became a party shall be determined by law." According to Nepal Treaty Law 2047 

(1991 AD), certain treaties and agreements which are specifically mentioned are to 

be brought before Parliament for approval. Other forms of agreement can be 

approved by the executive branch of the Government, which means, in general, the 

Cabinet. So far to, the author's knowledge, no bilateral agreement has been 

submitted to the Parliament for approval. Generally, once the agreement is 

concluded, it will be sent to the Cabinet for approval through sectoral ministry. 

Notification of fulfilment of legal requirement is exchanged through diplomatic notes. 

Because of predetermination of capacity clause and double approval approach in 

tariff clause, bilateral air services agreements of Nepal are restrictive and protective 

in nature. For the regulation of international non-scheduled air services, "Article 5 of 

the Chicago Convention allows a State to impose regulations, conditions· or 

limitations on taking on or disembarking of passengers, cargo or mail by such a 

service in its territory.'165 One of the main objectives of regulatory devices applicable 

to non-scheduled air transport services is to ensure an adequate degree of protection 

for scheduled services and the viability of scheduled carriers operating under public 

obligation. His Majesty's Government of Nepal had formed a Charter Committee for 
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the purpose supervision and management of foreign regular charter operation in 

Nepal and published so-called charter regulation on 6/7/4041(1983 AD) in the Nepal 

Gazette.66 One of the main factors the Charter Committee has to take into 

consideration, while authorizing regular charter operation in Nepal, is to promote 

charter operations from such destinations where RNAC has not yet started its 

services. There are other various conditions and limitations laid down in the charter 

regulation for the protection of the national airline. Notably among them are the 

requirement of minimum stay of 7 nights in Nepal, they must be in groups and there 

must a group leader for every fifteen tourists. In other words, free individual 

travellers (FIT) are not allowed to travel on such charter flights. They also must 

spend their expenditures in convertible currencies and return on the same charter 

flight. And there are various cumbersome administrative and procedural formalities 

to be completed by the charter flight. One of the main guideline of the third Air 

Transport Conference (1985) for the regulation of non-scheduled air services is that 

"State should avoid situations in which overly restrictive regulatory devices may make 

the operation of no-scheduled (charter) services impossible, inefficient or uneconomic 

since both, types of services together meet the public demand in various ways. 67The 

present charter regulations are too restrictive in nature and cumbersome in 

administrative procedures. The regulations are more sound in theory than in practical 

implementation to meet needs of present fluctuating air transport demand. 

Bilateralism has been severely criticized recently. It is labelled as too restrictive 

and stifling in growth. One commenter states that "The interest of States and their 
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governments hangs round the neck of bilateralism and cannot be removed without 

serious consequences. Before a government opts to negotiate with another 

government for traffic and operational rights for its airline(s) it must be in its 

economic, political or ideological interest. "68 Modem trends in air transport 

regulation show a gradual liberalization of international aviation policies; and 

increasing de-regulation of the economic side of international air transport; a 

progressive privatization of the airline industry; cross-border (international) 

cooperations and equity participation (multi-nationalization). As an alternative to 

bilateralism, search for viable "multilateralism" is on since the very beginning of 

Chicago Conference in 1944, though without any success. Mr.Jeffrey N.Shane, 

Assistant Secretary for policy and international relations, U.S. D.o.T, advocates "open 

skies" as an alternative and has commented, "Air transportation is too important to 

trade, economic development, and the future growth of economies around the world 

to be compromised by to-day's artificial restrictions. Courage and creative thinking 

are needed to move from bilateral to a system designed to meet the needs of the 

modem world.1169 Mr.Hans Raben, Special advisor on international policy, for the 

Kingdom of the Netherlands, highlighted the disadvantages of the bilateralism as 

follows: 

"The price of protection can be high. It tends to foster inefficiency, 

thus further weakening the competitive strength of the airline. It 

retards innovation and disregards consumer's interest. It is a 

cumbersome method. It is virtually;y incapable of providing for the 
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new regulatory needs of the market: anti-trust rules, rules 

guaranteeing fair competition, rules against the abuse of power and 

distortions through State aid, etc. Bilateralism tends to obscure the 

new international reality: the market's maturity, airline's own 

commercial responsibility, the importance of transport services in 

international trade relations."70 

Other experts caution moving towards "multilateralism" and "open skies". 

Ms.AMascarenhas, of Air India, commented: "It (multilateralism) has nothing to 

otTer smaller countries whose airline may not withstand this free-for-all. 
' 

Multilateralism, at best, is a theoretical solution which optimizes at the global macro 

level without addressing the micro realities of national boundaries and balance of 

payments concerns. Its strongest supporters are the few countries who have strong 

airlines but limited home markets. There is little prospect of a global multilateral 

regime for the exchange of traffic rights."71 Mr.Susumu Yamaji, Chairman of Japan 

Airline, while commenting on the same topic, said that "A system which depends on 

the 'Law of the jungle' is not acceptable, even though free competition is an ideal 

form of commercial activity. No country will stand by and see a national carrier 

forced out of business by unfair, uneven competition."72 "Between protectionism 

and freedom of the skies there are, after all, many new formulae for the regulation 

of international air transportation one can think of .'173 Bearing in mind those 

comments, a country like Nepal should be very cautious in moving towards 
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liberalization in air transportation, towards which she must move to benefit from the 

global changes taking place in the field of international air transportation. 
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Chapter 2. International Air Law Conventions (ratified by Nepal) 

Introduction: 

Nepal pursued the policy of isolation for more than a century. During those 

days, its external relations were very much limited to its close neighbours India to the 

south and China to the north. Only during late forties, did it abandon this policy. In 

1947, Nepal began to establish diplomatic relations with other countries and finally 

in 1951 it opened its door to other nations for normal diplomatic and commercial 

relations. On 29 July 1960, Nepal became a member of the International Civil 

Aviation Organization1 
- a specialized agency of the UN created" to develop the 

principles and techniques of International Air Navigation and to foster the planning 

and development of International Air Transport".2 Since adhering to the Chicago 

Convention, Nepal has ratified a number of other International Air Law Conventions 

and Agreements.3 In this introductory chapter, a brief historical background and 

overview of those International Air Law conventions, which have been ratified by 

Nepal, will be given. They have been grouped together into four sections depending 

upon the relevancy of the subjects. In the later chapters certain provisions of these 

conventions will be critically discussed in relation to the provisions of the Domestic 

Air Law of Nepal. 
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Section 1: Chicago Convention. of 1944: 

Even before the Wright Brothers made the first successful flight in 1903, 

during the era of Balloons and Airships, several international conferences were held 

in Paris and Brussels between the late nineteenth century and early twentieth century 

without major success.4 A major attempt was made in 1910 to reach agreement on 

a code of International Air Law. Nineteen European Nations, including the United 

Kingdom and France met in Paris to discuss the proposed International Air Law 

Code. It was a diplomatic failure but nevertheless of great historical importance. 

Though there was no international agreement, the Conference produced a draft 

Convention of 55 Articles and three Annexes, including such subjects as aircraft 

nationality, rules of the road and photographic and radio equipment in aircraft.5 

Many principles agreed on at this conference were to reappear in Paris Convention 

of 1919 and which in turn influenced the Chicago Convention of 1944. 

Since 1902, when Fauchille and Nys introduce their celebrated theory of " 

Freedom of Air ", there has been basically four categories of publicists of 

International Air Law namely those in favour of absolute freedom of air, those 

accepting a vertical limitation, those in favour of absolute State Sovereignty of air , 

and those accepting a functional limitation by International Law.6 By the time the 

Paris Convention on Aerial Navigation was held in 1919 on the initiative of French 

Government, the " Free Air Theory " had been overshadowed by the "Principle of 

complete and exclusive sovereignty over the airspace above State territory."7 The 

basic principles adopted in the Paris Convention included the recognition of exclusive 
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sovereignty of air space, freedom of innocent passage, provision for the prohibited 

zone, registration and airworthiness of aircraft and certification of competency and 

licensing of aircraft. Another important step was the creation of the International 

Commission for Aerial Navigation(ICAN). This convention, though signed by the 

United States but not ratified, had world wide sanction and remained the basis for 

international air law until replaced by Chicago Convention of 1944.8 

The Second World War significantly changed the world scenario on Aviation. 

Because of the vast number of aircraft and the great potential for commercial 

operations, a number of legal and economic issues- like passing of commercial 

aircraft over another country's air space, air traffic control and safety aspects etc, 

urgently needed to be addressed. Being aware of these problems, the United States, 

in consultation with the United Kingdom, on September 11, 1944 invited allied and 

neutral powers for an international conference to be held at Chicago. The 

Conference was inaugurated on November 1, 1944 and fifty four States sent more 

than 400 delegates. At the conference, the United States and the United Kingdom 

were sharply divided over the issue of freedom of air. The former advocated a very 

hberal policy for Civil Aviation while the later viewed it from a conservative stand 

point. They could not reach multilateral agreement on the exchange of commercial 

rights for international air transport. The International Air Transport Agreement 

(lATA) and the International Air Services Transit Agreement (IASTA) were the 

product of the compromise reached during the conference. Besides the Chicago 

Convention and these agreements, two other agreements, namely the Interim 
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Agreement on International Civil Aviation and the Standard form of Agreement for 

Provisional Air Routes were also the product of the conference. The basic foundation 

of the Chicago Convention is the recognition of exclusive sovereignty over the 

airspace, which is stated in Article 1 as follows: 

11 The Contracting States recognize that every State has complete and 

exclusive sovereignty over the air space above its territory. 11 

The scope of the Convention is limited to civil aircraft only. It explicitly 

excludes State Aircraft- that is aircraft used for military, customs and police 

purposes.9 Here, a noteworthy point is that it is the functional use of the aircraft 

which determines the applicability of the Convention, not the registration of the 

aircraft.The Convention prohibits the misuse of Civil Aviation.10 As for international 

scheduled air services, prior permission must be obtained.11 For non-scheduled 

international air services, 11 the right to make flights into or in transit non-stop across 

another States territory and to make stops for non-traffic purposes without obtaining 

prior permission was granted.12 But in practice, almost all flights need prior 

permission for reasons of safety or otherwise. THE right to refuse to grant cabotage 

rights was retained.13 Aircraft must have nationality and registration and duel 

registration is not permitted.14 Various provisions to facilitate air navigation, like 

customs and immigration procedures, custom duties, facilitation formalities, assistance 

to aircraft in distress, and provision for accident investigation were also made.15 

Every aircraft engaged in international air navigation is required to carry its 

registration certificate, air-worthiness certificate, journey log book, passengers and 

http:permitted.14
http:retained.13
http:granted.12
http:obtained.ll
http:Aviation.1o
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cargo manifest.16 As for the rules of flight, there are provisions for the 

establishment of prohibited areas, landing at the custom airports, entry and clearance 

regulation, prevention of spread of disease, airport and similar charges and search of 

aircraft.17 

The other main achievement of the conference is the establishment of the 

International Civil Aviation Organization with the aim to develop the principles and 

techniques of international air navigation and to foster the planning and development 

of International Air Transport.18 To achieve its objectives " the International Civil 

Aviation Organization shall adopt and amend from time to time, as may be necessary, 

International Standards and Recommended Practices and Procedures.19 Every 

Contracting State is to undertake to secure the highest practicable degree of 

uniformity in regulations, standards, and procedures. In cases where a State finds it 

impracticable to comply in all respects or feel it necessary to adopt different 

regulation or practices it, shall give immediate notification of such to ICA0.20 

These Standards and Recommended Practices, which are generally called SARPS are 

the back bone of the technical legislation of ICAO and deemed essential for the safe 

and orderly development of air navigation. To this end, so far ICAO has adopted 

eighteen Annexes covering vast ranges of subjects. 21 On chapter 3, Section I, 

Nepal's obligations with respect to this convention and some of the Annexes will be 

analyzed. 

The essence of the Chicago Convention can be summarized as follows, as one 

prominent author puts it: 

http:subjects.21
http:Procedures.19
http:Transport.1s
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" The Chicago Convention has a "dual personality" •• In 

the first place, the Convention is a charter of Public 

International Law, a broad codification and development 

of Public International Air Law as it relates to 

International Civil Aviation. In this sense it is a multi­

lateral law-making convention , stipulating rights and 

duties and functions of Sovereign States in a specialized 

field of activities. At the same time, the Chicago 

Convention is a constitutional instrument creating an 

international body of States, the International Civil 

Aviation Organization, which became, in 1947, a 

specialized agency in the United Nations System under 

the terms of Article 57 and Article 63 of the UN 

Charter."zz 

This Convention reflects the wishes and aspiration of the Contracting States. 

It shows the balance of interest and compromise reached among differing views. 

Prof.Dr.Michael Milde opines that " it continues to provide a firm legal basis for 

cooperation of States in the field of International Civil Aviation and represents an 

acceptable balance of interest among States."23 As of 25 June 1993, 180 States have 

ratified this Convention. Nepal became party to this Convention on 29 July 1960. It 

has four Parts, twenty two chapters and 96 Articles. 
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Section IT: International Air Services Transit Agreement (IASTAl: 

The Chicago Conference, though successful on agreeing in uniform operating 

and safety standards and on the coordination of air navigation aids and 

communications facilities, nevertheless failed to reach substantial agreement on the 

commercial aspects of international air transport. Provision to govern the exchange 

of commercial air transport rights among States was the focal point of discussion 

during the Conference. The United States was in favour of full freedom of the air.24 

It was clear, at that stage that after the war, the US economy and manufacturing 

ability would suffer little damage and it had also produced long-haul transport aircraft 

during the war. These aircraft could be easily converted into commercial passenger 

planes. Contrary to this, Britain and other European States suffered heavy damages 

during the war, adversely affecting their economies and the manufacturing industries. 

On top of that, Britain had focused primarily on fighter bomber aircraft. These 

aircraft are obviously not suitable as passenger planes. Because of this weakness to 

compete for post war traffic, the British proposal was to place limits on the ability of 

individual airlines to expand and compete. The U.K. position was characterized by 

the slogan "order in the air"25• The Canadian proposal was to regulate routes and 

capacity according to fixed formulas established by the agreement, whereas Australia 

and New Zealand proposed for international ownership and operation of all civil air 

services on trunk routes world-wide.26 Mainly because of the two opposing views 

of the United States and the United Kingdom, the Conference failed to reach 

http:world-wide.26
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agreement on the commercial aspects of air transport. Therefore, according to Article 

6 of the Convention, scheduled air transport services may not be operated without 

special permission or authorization. For this reason, two multilateral agreements for 

the exchange of commercial rights in international air transport were proposed, 

namely the International Air Services Agreement ( lAST A) and the International Air 

Transport Agreement ( lA TA ). The lAST A is generally known as the two freedom 

Agreement. Parties to this agreement grant one another the first two freedoms of the 

air i.e. the right to fly across the territory of the grantor State without landing (1st) 

and the right to land in the territory of the grantor State for non-traffic 

purposes(2nd). According to Wassenberg, " the consequences of the Transit 

Agreement may amount to the right of innocent passage which may be claimed as 

a principle of customary internationallaw.27 The right of this transit agreement is 

subject to the conditions as spelled out in the Agreement." According Section 2 of the 

Agreement, the exercise of the privileges shall be in accordance with the provisions 

of the Chicago Convention of 1944. Until that Convention came into force, the 

provisions of the Interim Agreement on International Civil Aviation applied. An 

airline, enjoying the privileges for non-traffic purposes may be required to offer 

reasonable commercial services at the point at which such stops are made and 

regarding such requirement there shall not be any discrimination between airlines 

operating on the same route.28 Also, airlines may be required to follow the 

designate route and use the designated airports. The airlines may also be required 

to pay for services for the route Navigation and Airport Facilities.29 The Grantor 

http:Facilities.29
http:route.28
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State reserves the right to withhold or revoke the privileges, if it is not satisfied with 

regard to the Substantial Ownership and Effective Control clause in section 5, which 

states that: 

"Each Contracting States reserves the right to withhold 

or revoke a certificate of permit to an air transport 

enterprise of another State in any case where it is not 

satisfied that Substantial Ownership and EtTective 

Control are vested in national of a Contracting State, or 

in case of failure of such air transport enterprise to 

comply with the laws of the State over which it operates, 

or to perform its obligation under this agreement." 

The last line in this section covers a wide variety of obligations and may 

include those stemming from the laws and regulations for issuing certificates or 

permits, filing of schedules, tariffs, taxation, conditions of employment, and 

regulations under Art.ll and Art.13 of the Chicago Convention.30 Some conflict of 

jurisdiction might also arise. According to Art. 5 of the Chicago Convention, aircraft 

on non-scheduled int1 flight may require landing while exercising those two freedoms, 

whereas in the Transit Agreement, there is no general competence to require 

landing. 31 The right to take on or discharge passengers, cargo or mail, free of 

charge, while landing for non-traffic purposes is not clarified by the Chicago 

Convention or The Transit Agreement. In practice, this may be defined by the 

territorial State on a reciprocal basis. This Transit Agreement has enjoyed broad 

http:landing.31
http:Convention.30
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acceptance. As of March 31, 1993, 99 States have ratified this Agreement. Nepal 

became party to it on 23 November 1965. lATA which is generally called the Five 

Freedom Agreement, grants the exchange of all the five freedoms of the air between 

the parties to this agreement. It had 17 original Signatories and most of them did not 

ratify it. The United States denounced this agreement on July 25, 1946. Now only 11 

States are parties to and it has 11 very little practical significance except as the source 

of the five freedoms of the air.1132 Nepal is not a party to it. 

Section ID : Aviation Security Conventions: 

The Tokyo Convention of 1963: Aerial piracy or hijacking or Unlawful 

Interference (ICAO Term) is not a very recent phenomenon. The first recorded 

hijacking took place on 21 February, 1931, when army rebels of Peru, after an 

unsuccessful coup attempt, seized Panagra Ford Trimoter of Captain Byron 

Rickland.33 The first wave of aerial hijacking by so called 11freedom seekers11 were 

from East to West during the Cold War Era. They were mostly political escapee 

seeking political asylum in the West. They were welcomed in the West on 

humanitarian grounds. The second wave began, in early 1961, when US-aircraft were 

hijacked to Cuba. These Cuban hijackers, who were 11 mostly emotionally disturbed 

or mentally unbalanced people with very little political or social awareness11, were 

termed as the11 Lunatic Fringe11 by Edward Mcwhinney.34 Then there is third group 

of Hijacking, for which the main motive is instant large scale financial gain for 

criminal perpetrators. They can be termed as 11Sky bandits or skyjackers1135 The last 

http:Mcwhinney.34
http:Rickland.33
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group of hijacking, as Edward Mcwhinney puts it, " essentially confine to Middle-

Eastern countries or those nationals .. with the prime motives for the solution or at 

least continuance of hitherto unresolved international conflicts, by novel or 

unconventional means."36 They are generally known as international terrorists and 

the most difficult of all to control. As early as 1902, " the problem of jurisdiction over 

crimes committed in aircraft and the question which law should apply" were 

considered by jurist, lawyers and international bodies.37 An example of earlier work 

of the world community to combat international terrorism is the" Convention for the 

prevention and punishment of terrorism." This convention was the outcome of "an act 

of high political assassination,involving the murder of the king of Yugoslavia while on 

a State visit to France in 1934 and the murder, at the same time, of the French 

Foreign minister who was officially receiving him in Marseilles."38 This Convention 

defined the acts of terrorism as " criminal acts directed against a State and intended 

or calculated to create a State of terror in the minds of particular persons or a group 

of persons or the general public" (Article 1(2)).39 Then it lists the acts of terrorism 

which the Contracting States are required to make criminal offenses under their own 

laws. Although 24 States had signed the Convention in November 1937, it never 

entered into force. India is the only country who did ratify it. 40 In 1944, when the 

Chicago Convention was drawn up, a provision was made in Article 25 to deal with 

such situations. Article 25 of the Chicago Convention states: 

" Each Contracting State undertakes to provide such measures of 

assistance to aircraft in distress in its territory as it may find 

http:1(2)).39
http:bodies.37
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practicable, and to permit subject to control by its own authorities, the 

owner of the aircraft or authorities of the State in which the aircraft 

is registered to provide such measures of assistance as may be 

necessitated by the circumstances. Each Contracting State, when 

undertaking search for missing aircraft, will collaborate in coordinated 

measures which may be recommended from time to time pursuant to 

this convention.41 

Though this principle represented one of the older principles of customary 

international law, according to Edward McWhinney, this can be categorized as 

International Humanitarian Law.42 ICAO undertook the major task of studying and 

preparing a draft convention on the subject of jurisdiction over crimes on board 

aircraft. The Legal Committee of ICAO started work in 1950. It held several session 

and the legal sub-committee prepared a number of drafts.43 Finally, the Legal 

Committee presented its Rome Draft entitled " Draft Convention on Offenses and 

Certain other Acts Committed on Board Aircraft" to the International Air Law 

Conference held in Tokyo on 20 August 1963. After certain modifications and the 

addition of certain provisions, it was adopted and opened for signature on 14 

September 1963. 

One of the main objective of this Tokyo Convention44, is the unification of 

the rules on jurisdiction. In Article 3(1), it provides" the State of registration of the 

aircraft is competent to exercise jurisdiction over offenses and acts committed on 

board ." This is aimed to ensure that cases like U.S. V. Cordova45 and 

http:drafts.43
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R.V.Martin46 will not go unpunished for want of jurisdiction. The scope of the 

convention is stretched to " the offenses against penal laws and acts, whether or not 

they are offenses, may do or jeopardize the safety of the aircraft or of persons or 

property therein or which jeopardize good order and discipline on board."47 The 

Convention .also applies "to offenses committed or acts done by a person on board 

any aircraft registered in a Contracting State while the aircraft is in flight or on the 

surface of the high seas or in any area outside the territory of any State. 48 Article 

3 Para 1, which identifies the State of Registry as a competent authority to exercise 

jurisdiction, has also established among the Parties the principle of extra-territorial 

jurisdiction of the State of Registration of the aircraft.49 States other than the State 

of Registry are allowed to interfere with an aircraft in flight in order to exercise their 

criminal jurisdiction over an offence committed on board only under certain specific 

cases as mentioned in Art.4 of the Tokyo Convention, 1963. The aircraft commander 

is authorized to take certain reasonable measures to protect the safety of the aircraft 

or of persons or property therein or to maintain good order and discipline on board 

or to enable him to deliver such person to competent authorities or to disembark 

him. 50 The Contracting State must to take all appropriate measures to restore 

control of the aircraft to its lawful commander or to preserve his control of the 

aircraft and to permit passengers and crew to continue their journey as soon as 

practicable and to return the aircraft and its cargo to the person lawfully entitled to 

possession.51 One of the main drawbacks of the Tokyo Convention is it does not 

define the offence of unlawful seizure nor does it specifically provide for the 

http:possession.51
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extradition or prosecution of the alleged offender. This is dealt with according to 

national law. The Convention does not require the Contracting State to punish the 

offender nor does it provide for the mandatory extradition of the offender.52 This 

Convention entered into force on 4 December 1969. As of 25 June 1993, 145 States 

have ratified it and Nepal became a party on 15 Apri11979. 

The Hague Convention of 1970: Hijacking were increasing at an alarming rate 

in the late 1960's. In 1968 alone, there were more than 30 hijacking rising to 81 in 

1969. In response to this epidemic growth of acts of unlawful seizure of aircraft, the 

ICAO Assembly in its resolution A 16-37 requested the ICAO Council to initiate a 

measure to cope with the problem. The seriousness of the problem was evident from 

the fact that hardly more than two years thereafter, a diplomatic conference was 

convened at The Hague on December 1, 1970 and " The Convention for the 

Suppression on Unlawful Seizure of Aircraft" was unanimously approved by the 

conference on December 16, 1970.53 This Convention not only defines the 

offence54 but also made the unlawful seizure of an aircraft an international offence, 

punishable by severe penalties55 and established universal jurisdiction. It also 

attempted to put the legal teeth into the enforcement procedures by expressly 

incorporating the principle aut dedere, aut judicare and requiring States to make 

provision for such offenses as extraditable to already existing extradition treaties 

between States. 56 The Convention contains detailed provisions on the establishment 

of jurisdiction by States over the offence and on the taking of the offender into 

custody. As of 25 July 1993, 148 States have ratified. Nepal became party to it on 11 

http:offender.52
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January 1979. 

Montreal Convention of 1971: Sabotaging aircraft by using explosive devices 

and armed attacks at airports continued to take place at various places in the world 

throughout the period 1969 to 1970.57 While the Tokyo Convention of 1963 deals 

with offences and certain other acts committed on board aircraft and The Hague 

Convention of 1970 deals with unlawful seizure of the aircraft ( i.e. Hijacking) , there 

was no effective instrument to deal with such type of sabotaging the aircraft as 

mentioned earlier. Therefore, an extraordinary Session of ICAO in June, 1970, 

directed the Council to prepare a draft convention to deal with such matters. Within 

a very short span of time, the Legal Committee prepared the Draft. A Diplomatic 

Conference in Montreal adopted the Draft and opened it for the signature on 23 

September 1971. This Convention for the Suppression of Unlawful Acts Against the 

Safety of Civil Aviation58 is generally referred to as the Montreal Convention of 

1971. It mainly deals with acts other th~ unlawful seizure of aircraft. The Convention 

defines a number of Acts such as sabotage, armed attacks, the destruction of an 

aircraft in service, damage to air navigation facilities, and false communication ( such 

as Bomb Hoax) as unlawfu1.59 Most of the other provisions like offences to be 

punishable by severe penalties, universality of jurisdiction, aut dedare- aut judicare 

principle for extradition or prosecution of the alleged offender are essentially 

identical with the corresponding provisions of The Hague Convention of 1970.60 

This Convention entered into force on 26 January 1973. As of 25 June 1993, 149 

States have ratified this Convention and Nepal became party to this Convention in 



c 

0 

55 

18 February 1979. 

Montreal Protocol of 1988: In recent years, the indiscriminate killing of . 
innocent travellers at International Airports sickened the world community. The 

explosion at Narita in June 1985 and the armed attacks at Rome and Vienna 

Airports in December 1985 are glaring examples of the new types of violence against 

the safety of Civil Aviation.61 Strangely enough, these attacks were not covered by 

the existing Aviation Security Conventions. At the 26th Session of the ICAO 

Assembly in Sept.-Oct.1986, by ICAO Resolution A26-4, the Council was directed to 

"develop an Instrument for Suppression of unlawful Acts of violence at Airports 

Serving International Civil Aviation." A Diplomatic Conference was convened from 

9 to 24 February 1988 and adopted unanimously the" Protocol for the Suppression 

of Unlawful Acts of Violence at Airports Serving International Civil Aviation" 

(Montreal Protocol of 1988).62 This Protocol fills the gaps existing in the present 

Security Convention concerning acts of violence at international Airports. Article 11 

of this Protocol adds "acts of violence against a person at an international Airport 

which causes or is likely to cause serious injury or death or destroys or seriously 

damages the facilities of an airport serving International Civil Aviation" in the list 

of offences in the Montreal Convention of 1971 and paragraph 1 bis in Article 1. 

Contracting States are required to establish their jurisdiction over these new offences 

when the alleged offender is present in their territory and the Contracting State does 

not extradite the offender to the State where the offence was committed. According 

to Edmund Faller, "In the history of codification of International law there is no 

http:1988).62
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other precedent where a new and important International Instrument was adopted 

with unanimity in such a record-breaking time." It entered into force on 6 August 

1989. As of 25 June 1993, the Protocol is in force for 27 States.63 

Convention on the Marking of Plastic explosives,1991: The disaster of Pan 

American Flight 103, which crashed over Lockerbie in Scotland on 12 December 

1988, was the result of failure to detect explosives substances hidden in the suitcases. 

That explosion was caused by a plastic explosive called Semtax, concealed in a 

cassette player radio. These explosives are very difficult to detect by X-rays. The only 

solution is to add an additive to enhance their detectability. Therefore to find an 

international legal solution to this problem, "not only by the ICAO Member States, 

but also by the Security Council and the General Assembly of the United Nations 

urged ICAO, in Resolution 44/29 of 13 December 1989, to intensify its work on 

devising an international regime for the marking of plastic or sheet explosives for 

the purpose of detection. n64 The result of this intensified work was the Convention 

on the Marking of Explosives for the Purposes of detection, which was adopted on 

1 March 1991 at a Diplomatic Conference held at Montreai.65 The essence of this 

Convention can be best summarised as follows: 

" ••• to prohibit and prevent the manufacture in States territory of 

unmarked explosives, as well as the movement of such explosives out 

of or into their territory. Within three years, stockpiles of plastic 

explosives not specifically held for military or police activities, are to 

be destroyed, used, or rendered ineffective; those used for military or 
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police functions are to be disposed of within 15 years. An international 

Explosives Technical Commission, established by the Convention, will 

assess future developments in plastic explosive manufacturing, 

marking and detection. The Commission shall keep the International 

Community informed and propose amendments to the Technical 

Annex to the Convention. "66 

This Convention will enter into force after ratification by 35 States, provided 

that no fewer than five of these States are producers of plastic explosives. So far four 

States have ratified this Convention. 

Section IV. Warsaw System of Liability: 

Warsaw Convention of 1929: From the early days of regular air services, it has 

been predominantly international in character. As different countries have different 

legal system, it was felt essential to have uniformity of laws applicable for carriage by 

air. In the words of Mr.Goedhuis, "From the point of view of passengers and shippers 

of goods as well as from the point of views of air carriers, uniformity of laws 

governing carriage by air is an absolute necessity of regulating the liability of the air 

carrier intemationally."67 In this regard, the first unsuccessful attempt was made 

on 17 August 1923 by the French Government to convene a diplomatic conference. 

The first International Conference on Private Air Law was held in Paris from 27 

October to 6 November, 1925, once again under the invitation of the French 

Government. A draft proposal for a Convention was put forward.68 Failure to agree 

http:forward.68


c 

0 

58 

on a Convention at this Conference may be partly attributed to the nature of the 

participants. They were mostly diplomats accredited to the French Government and 

did not have sufficient professional expertise to deal with the highly technical legal 

text.69 However, the conference decided to set up a committee of experts to carry 

on the work. The committee thus set up was known as " Comite' International 

Technique d'experts Juridiques Aeriens (CITEJA)." In 1928, a draft convention 

prepared by CITEJA on this subject was distributed by the French Government to 

the participants of the 1925 conference. A Second International Conference on 

Private air Law took place at Warsaw from 4- 12 October,1929, under the initiative 

of the Polish Government. This Conference adopted the "Convention for the 

Unification of Certain Rules relating to International Carriage by Air" •70 The 

Convention entered into force on 13 February 1933 upon ratification by five States. 

The principal feature of the Convention was that the carrier assumed liability without 

proof of fault, in cases of death or bodily injury resulting from an accident during 

carriage by air. A right of defence was also provided under certain conditions.71 In 

exchange for this as a "quid pro quo' (i.e. for the reversal of the burden of proof), the 

carrier was entitled to limit its liability at a fixed amount by reference to the value of 

gold. This limitation of liability may be revoked if the damage resulted from wilful 

misconduct on the part of the carrier or its agent acting within the scope of the their 

employment.72 The essence of the Warsaw Convention can be best summarised, as 

Prof.Michael Milde puts it, as follows: 

"a) Definition of International Carriage which determines the scope of 
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applicability. 

b) Unification of rules concerning the documents of carriage( 

passenger ticket, baggage check and air waybill) including the 

particulars to be embodied in each of these documents and 

including penalties for any irregularities of such documents 

c) Unification of the rules concerning the liability of the air carrier. 

i. the liability is based on fault of the carrier 

ii.the fault of the carrier is presumed and the burden of proof is 

reversed. 

iii. the amount of liability is limited, the limits are determined by 

French Franc Unit, convertible to national currency under the 

gold clause. 

iv. in case of "wilful misconduct" of the carrier, the limit of liability 

does not apply. 

d) the rules concerning jurisdiction (determination before which courts 

an action for damages may be brought) have been unified by the 

convention. 

e) the convention contains a specific provision on combined carriage 

performed partly by air and partly by any other mode of carriage. 

f) the provisions of the convention are of imperative nature and the 

parties cannot infringe the rules thereof under the penalty of 

nullity."73 
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This convention is also one of the oldest conventions Unifying "Certain" 

aspects of private air law and widely accepted in many countries and covers most 

cases of international carriage by air of passengers and goods.74 Dr.Rene H. 

Mankiewicz termed it as the "Magna Charta" of liability of the international air 

carrier.75 As of 25 June 1993, 134 States have ratified this convention. Nepal 

became party to it on 12 February 1966. 

The Hague Protocol of 19SS: with the passage of time, there was much 

criticism brewing up regarding the deficiencies in the Warsaw Convention. Especially 

targeted was the amount of the limit of liability. It was considered to be too low. 

Changes were also felt necessary to keep pace with technical advancement, legal and 

socio-economic changes. There were problems of interpretation regarding the civil 

law concept of "dol" or a fault equivalent to "dol". In Common Law Systems there is 

no concept equivalent to this. There was also a problem with the interpretation of 

gross negligence too. Therefore, the Legal Committee of ICAO, which was created 

by ICAO Assembly resolution 1-46 (which abolished CITEJA), was intrusted to carry 

on the work for the revision of the Warsaw Convention. A new draft convention was 

prepared by the special sub-committee of the Legal Committee in a 1952 Paris 

meeting. However, the 9th Session of the Legal Committee, which was held in Rio 

de Janeiro from 25 August to 12 September 1953, favoured limited amendment of 

the convention by protocol rather than wholesale revision of the convention as 

proposed by sub-committee. This decision was prompted by doubts that United 

States, due to political considerations, might not ratify a new convention limiting the 
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carriers liability.76 The text adopted at Rio was submitted to The Hague Diplomatic 

Conference which was held from 6 to 28 September 1955. The two major issues- " 

increasing limits of liability and redefining the acts, resulting in unlimited liability, and 

harmonization of the protocol, which was to be adopted, with the original convention­

were deliberated at great length."77 Finally, The Hague Conference adopted a 

Protocol for the amendment of the Warsaw Convention78 on 28 September, 1955. 

The major changes it brought included a doubling of the limit of liability in respect 

of "persons" to 250,000 Francs. 79 It also modernized and simplified the documents 

of carriage.80 Article 25 of Warsaw Convention concerning "wilful misconduct" has 

been revised and the limit of liability does not apply with respect to acts or omissions 

done with intent to cause damage or recklessly and with knowledge that damage 

would probably result."81 A new Article 25A (to the Warsaw Convention) was 

introduced to extend the limit of liability to a servant or agent of the carrier acting 

within the scope of his employment.82 The United States, though it actively 

participated in the Hague Conference and signed the Protocol on 28 June 1956, 

never ratified the Protocol. The U.S. considers that the limit of liability is too low to 

satisfy the U.S. Public in general. The Protocol came into force on 1 August 1963 

after the deposit of the 30th and 31st instrument of ratification. As of 25 June 1993, 

121 States have ratified the Protocol and Nepal became party to this on 13 May 1966. 

One of the important features of the Protocol is Article XIX which states as follows: 

" As between the parties to this protocol, the convention and protocol 

shall be read and interpreted together as one single instrument and 
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shall be known as the Warsaw Convention as amended at the Hague 

1955" 

This has created a new separate and distinct international instrument binding 

only with respect to the parties thereto. Consequently, States which are party to this 

protocol do not have a convention-based relationship with States-parties only to the 

original Warsaw Convention.83 

Guadalajara Supplementary Convention of 1961: As the modalities of 

transport developed, carriage by air became more complex. Because of the 

development of charter operations and freight forwarders, one party enters into 

contract of carriage with passengers or shippers and another party performs the 

actual carriage without having any contractual relationship with the passenger or the 

shippers. The Warsaw Convention of 1929 and Warsaw as amended at the Hague 

1955 did not regulate this sort of situation. Therefore it was necessary to bring the 

actual carrier within the Warsaw Convention to encompass him under the term 

"Contracting Carrier". For the sole purpose of this, a diplomatic conference was 

convened by the ICAO Council at Guadalajara, Mexico on 18 September 1961 and 

adopted a Convention Supplementary to the Warsaw Convention.84 This 

Guadalajara Supplementary Convention entered into force on 1 May 1964. As of 25 

June 1993, 113 states have ratified it. Nepal has not yet ratified this supplementary 

convention. 

Montreal Agreement of 1966: In 1966, the United States threatened to 

c withdraw from the Warsaw Convention mainly because of the very low limitation of 
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liability and hence there arose the possibility of ultimate collapse of the Warsaw 

System. In fact, the US gave notice of denunciation on 15 November 1965 in a 

Diplomatic Note addressed to the depository (Government of Poland) which was to 

take effect on 16 May 1966. The US eventually withdrew that notice just two days 

before it was to take effect, not because of the efforts of ICAO but because of the 

efforts of air carrier members of lATA (International Air Transport Association). 

These carriers filed the so called "Montreal Agreement of 1966"85 with the US Civil 

Aeronautics Board (Agreement CAB No.18900). In the agreement, they agreed 

among the carriers operating passenger transport to, from or via the territory of the 

United States of America, to raise the limit of liability for passengers to US $ 75,000 

inclusive legal fees and costs or US $ 58,000 exclusive of legal fees and costs. They 

also agreed to waive the defence available under Article 20(1) of the Warsaw 

Convention, which essentially means acceptance of strict liability regardless of fault. 

Lastly, also agreed upon was to give a new type of notice to passengers, printed in 

a distinct legal print. Of course , this Montreal Agreement is not an international 

inter-governmental agreement. It does not have the legal binding force of the 

conventions. But it becomes mandatory for the carrier to comply with this agreement 

if it wants to operate to, from, or via United States territory. 

Guatemala City Protocol of 1971: The Montreal Agreement of 1966 was 

supposed to be an Ad Hoc solution only. A new revision of the Warsaw Convention, 

acceptable to US , was felt necessary and consequently, the ICAO Legal Committee 

was again instructed to a draft new revision relating to the liability of the air carrier 
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in case of death or injury to passenger. After much deliberation with the concepts of 

the Warsaw-Hague System of liability (i.e. based on fault) with a high limit and the 

principle of strict liability with a limit equivalent to that of Montreal Agreement, 

finally , the 17th Session of the Legal Committee drafted texts for revision of the 

Warsaw Convention as amended at the Hague. A Diplomatic Conference was held 

from 9 February to 8 March 1971 (one of the longest conferences on Air Law) at 

Guatemala city and adopted the Guatemala City Protocol of 1971.86 This Protocol 

has drastically amended the Warsaw Convention. Some of the main features of this 

Protocol are as follows: 

i) Simplified documents of carriage with the provision of electronic data 

processing.87 

ii) Principle of strict liability regardless of fault, subject only to contributory 

negligence of the person claiming compensation. 88 

ill) Limit of liability for death or personal injury increased to a maximum of 

1.500,000 Poincare' Francs (about US $ 120,000)89 

iv) For delay of passengers or baggage, liability based on a rebuttable 

presumption of fault of the carrier with reverse burden of proof. 90 

v) Unbreakable limit of liability 91 

vi) one more jurisdiction has been added, namely the court within which the 

carrier has an establishment if the passenger has his domicile or permanent 

residence in the territory of the same State.92 

vii) Provision for supplemental National Insurance Plan to provide extra 
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protection to passengers. 93 

viii) Provision for automatic periodical adjustment of limits of liability.94 

There is a unique clause for the protocol to enter into force. It has to be 

"ratified by 30 States including five States whose total international scheduled air 

traffic, expressed in passenger-kilometres, according to the Statistics for the year 

1970 published by ICAO, represents at least 40% of the total international scheduled 

traffic of the airlines of the member States. "95 This obviously means that, without 

ratification by the United States, this Protocol will not enter into force. And because 

of some other protocols (Montreal Protocols of 1975) and because of the new 

concept of unit of account in liability (SDR System), this Protocol , probably, will 

never be ratified by US and hence will never enter into force. So far only eleven 

countries have ratified it. 

The Four Montreal Protocols of 1975: The Guatemala City Protocol 1971 

covers only the provisions governing passengers, baggage and delay to them. For 

cargo, one still has to rely on the old Warsaw System of presumption of fault with 

reverse burden of proof. This created the necessity of harmonizing with the liability 

system (strict) with passengers and baggage as provided in the Guatemala city 

Protocol of 1971. Therefore the International Air Law Conference, which met at 

Montreal from 3-25 September 1975 adopted the so called Montreal Protocol No.4 

to amend the Warsaw Convention of 1929 as Amended by the Hague Protocol, 

1955.96 This Protocol basically introduced the principle of strict liability in 

international carriage of cargo by air. Only in cases of loss of or damage to the cargo 
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resulting from an inherent defect of the cargo, defective packing of that cargo, an act 

of war or armed conflict or an act of public authority, the carrier may be exonerated 

from this strict liability.97 Another noble provision of the Protocol is liability limit 

expressed in the Special Drawing Rights (SDR) of the International Monetary Fund. 

Interestingly enough, The amount of the limit was maintained at 1929 level of the 

Warsaw Convention.98 In addition to this , provision was made for the non 

applicability of the amended convention to the carriage of postal items.99 It was left 

to be dealt with between the carriers and the Postal Administration. In other words, 

the carrier is liable only to the Postal Administration according to their contract. The 

air waybill for the cargo was also very much simplified with the introductions relating 

to provision of electronic data processing.100 

In the Warsaw Convention, the unit of account for compensation was based 

on the Poincare' Franc which may be converted into national currencies according 

to the conversion of one Franc equals 65 1/2 mg. of gold at the standard of fineness 

nine hundred thousandths. This system of "gold clause' worked well as long as 

International Monetary values were based on gold. However, after the Bretton-

Woods Agreement along with the free market value of gold since 1968, gold was 

demonetized and hence the "gold clause" in the Warsaw System lost its practical 

meaning.101 There was much confusion and many suggestions given for the unit 

of account to be used. Courts have used up to four systems of conversion namely a) 

the official price of gold b) the market price of gold c) the French Franc d) the SDR. 

Therefore, at the 1975 Montreal Conference, the SDR System of unit of account was 
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introduced - as a comparatively more stable and widely acceptable unit of conversion. 

With this introduction of SDR, it was also necessary to adopt three more protocols: 

No.1102, No.2103, and No.3104 to the replace gold clause with the SDR Oause 

in the Warsaw Convention of 1929, in the Warsaw Convention as Amended at the 

Hague in 1955, and in that Convention as Amended by the Guatemala city Protocol 

of 1971. Once again, as in earlier cases, Protocol No.3 creates a "separate and distinct 

instrument to be read and interpreted together."105 At present, the Warsaw System 

is very complex, chaotic and no consolidated text exists. The result was a patchwork 

of the "underlying convention of 1929 amended by a Protocol, thereafter amended 

by a Protocol to Protocol and eventually amended by a Protocol to Protocol to 

Protocol."106 The solution reached in the Guatemala city Protocol of 1971 and the 

Montreal Protocols of 1975 represents a "genuine balance of interests accepted by a 

great majority of the ICAO Contracting States". Alternative to this may be 

denunciation of the Warsaw System, which invariably will lead to a "chaotic conflict 

of laws, conflicts of jurisdiction, unpredictably high compensation claims and sky 

rocketing increase in the insurance premiums. A third alternative may be the Italian 

way, who introduced unilaterally by legislation the regime and limits of Protocol No.3 

of 1975 not only on their national air carriers but on all airlines operating to, from 

or via the national territory of ltaly."107 Even though the future of the Warsaw 

System will be very much affected by the attitude of US towards the ratification of 

the Montreal Protocols Nos. 3 and 4, the great majority of ICAO Member States 

support some form of system of limitation of liability. Without a system of liability 
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limitation, International Air Transport at present is unthinkable. This in itself, will 

lead to the survival of the Warsaw System. 

0 
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CHAPTER 3: The impact of the International Air Law Conventions on the Nepalese 

Domestic Air Law. 

Section 1: Nepal's obligations under Chicago Convention of 1944: 

A) Chicago Convention and Annexes to it. 

The Chicago Convention is one of the most widely accepted Public 

International Air Law Convention, it is second only to the UN Charter. As mentioned 

earlier, as of 31 March 1993, the Convention has been ratified/adhered to by 175 

Contracting States. It is not only a comprehensive codification of Public Air Law but 

also a constitution of the International Civil Aviation Organization. Under Article 37 

of the Chicago Convention , ICAO "adopts and amends International Standards and 

Recommended Practices (SARPS) to fulfil one of its main objective of "developing 

the principles and techniques of international air navigation and to foster the 

planning and development of international air transport". Article 37 (para II) reads 

as follows: 

"To this end International Civil Aviation Organization shall adopt and 

amend, as may be necessary, international standards and 

recommended practices and procedures •••.• 111 

The Chicago Convention does not define Standards and Recommended Practices, but 

ICAO Assembly resolution A1-31 defines a"Standard" as: 

"any specification for physical characteristics, configuration, materials, 

personnel, or procedure, the uniform application of which is 
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recognized as necessary for the Safety or regularity of international air 

navigation and to which Member States will conform in accordance 

with the Convention; in the event of impossibility of compliance 

notification to the council is compulsory under Article 38 of the 

Convention."2 

This resolution was meant "for use by the organization in relation to air 

navigation matters." 3 For the "Recommended Practice", the same resolution defines 

as follows: 

"any specification for physical characteristics, configuration, material, 

performance, personnel or procedure, the uniform application of which 

is recognized as desirable in the interest of safety, regularity or 

efficiency of international air navigation, and to which Member States 

will endeavour to confirm in accordance with the Convention."4 

Since matters concerning facilitation for air transport are different in nature 

than those concerned with air navigation, Standards and recommended practices have 

been defined in Annex 9 as follows: 

"Standard: Any specification, the uniform observance of which has 

been recognized as practicable and as necessary to facilitate and 

improve some aspect of international air navigation, which has been 

adopted by the Council pursuant to Article 54(1) of the Convention, 

and in respect of which non-compliance must be notified by States to 

the council in accordance with Article 38. 
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Recommended Practices: any specification, the observance of which 

has been recognized as generally practicable and as highly desirable 

to facilitate and improve some aspects of international air navigation, 

which has been adopted by the Council pursuant to Article 54(1) of the 

Convention, and to which Contracting States will endeavour to 

conform in accordance with the Convention."5 

The main difference between Standards and recommended practices is that 

the former is recognized "as necessary for the safety or regularity of international air 

navigation or to facilitate and improve some aspects of international air navigation 

and which Contracting States will conform to these international standards "and the 

latter is 'recognized as desirable'(for the same purposes) and the Contracting states 

will endeavour to conform." Compliance with those SARPs which are designated as 

Annexes for convenience6 is spelled out in Para I of Article 37 as follows: 

"Each Contracting States undertakes to collaborate in securing the 

highest practicable degree of uniformity in regulations, standards, 

procedures, and organization in relation to aircraft, personnel, airways 

and auxiliary services in all matters in which such uniformity facilitate 

and improve air navigation."' 

The importance of national implementation of those SARPS is well highlighted 

by Eugine Pepin by quoting an ICAO Resolution of 13 April 1948: "to free those 

engaged in international air navigation to the greatest possible extent from the 

necessity of detailed examination of national laws and regulations upon crossing 



c 

0 

82 

international boundaries, and because many of the benefit of the international 

standardization of practices and of regulatory requirements may be lost through 

diversity of form and arrangement in the publication through which they are 

promulgated in the various States."8 But the Convention does not provide a 

mandatory legal obligation to implement or to comply with the provisions of a duly 

promulgated Annex or Amendment thereto because Article 38 of the Convention 

contains provision for the Contracting States to file differences as follows: 

"Any State which finds it impracticable to comply in all respects with 

any such international standard or procedure, or to bring its own 

regulations or practices into full accord with any international 

standard or procedure after amendment of the latter, or which deems 

it necessary to adopt regulations or practices ditfering in any 

particular respect from those established by an international standard, 

shall give immediate notification to the International Civil Aviation 

Organization of the ditferences between its own practice and that 

established by the international standard. In the case of amendments 

to international standards, any State which does not make the 

appropriate amendments to its own regulations or practices shall give 

notice to the Council within sixty days of the adoption of the 

amendment to the international standard, or indicate the action which 

it proposes to take. In any such case, the Council shall make 

immediate notification to all others states of the ditference which 
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exists between one or more features of an international standard and 

the corresponding national practice of that State"9 

The only exception, in which a Contracting State cannot file differences and 

hence requires mandatory compliance, is the regulation regarding "rules of the air 

over the high seas" promulgated under Article 12 of the Convention which states in 

part " over the high seas, the rules in force shall be those established under this 

Convention." Annex 2:Rules of the Air is the only Annex promulgated by the Council 

concerning "rules and regulations relating to flight and manoeuvre of aircraft" under 

Article 12. The 9th Edition of Annex 2 does not contain any recommended practices 

and hence compliance with it over the high seas is mandatory to all the member 

States of ICAO. There is no time limit for the notification of differences from 

international standards and recommended practices under Article 38. According to 

Bin Cheng, "a member State may decide at any time not to comply with a given 

international standard, with the sole exception of rules of the air overt high seas, .. 

the only duty incumbent on a member State is to give immediate notification to the 

International Civil Aviation Organization of the difference between its own practices 

and that established by the international standards."10 

The ICAO Council adopts the Annexes according to Article 90 (a) which 

requires "the vote of two-thirds of the Council" and becomes "effective within three 

months after its submission to the Contracting States or at the end of longer period 

of time as the Council may prescribe, unless in the meantime a majority of the 

Contracting States register their disapproval with the Council"11 So far none of the 
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Annexes have ever been disapproved by the majority of the Contracting State. There 

was some controversy over the voting requirement for the adoption of 

Amendments.12 The practice of the ICAO Council has been to follow the vote of 

two-thirds as mentioned in Article 90(a). 

Though SARPS do not have the legal binding force of Convention or Treaty, 

it is often termed as "Soft Laws". In the practical aspects of international air 

transport, these soft laws are very strong; maybe as strong as the law of gravity. 

Without uniformity in regulations in the form of those standards and recommended 

practices, international air transport would be unthinkable. In the foregoing sections 

, since Nepal is a party to the Chicago Convention, the provisions of Annexes which 

Nepal has introduced in its national air law , will be examined. The scope of 

examination will be limited to certain Annexes concerning air navigation. 

B) Aircraft Nationality and Registration Marks: 

States parties to the Chicago Convention are obliged to have appropriate 

nationality and registration marks on their aircraft, if it is to engage in international 

air navigation.13 By virtue of registration of an aircraft in a State, it will have the 

nationality of that State.14 Dual registration of an aircraft is prohibited under the 

Chicago Convention, but its registration is allowed to change from one State to 

another.15 Detailed rules and regulations regarding the registration or transfer of 

registration will be governed by the national laws of the Contracting States.16 On 

8 February 1949, pursuant to the provision of Article 37 of the Chicago Convention, 

http:States.16
http:another.15
http:State.14
http:navigation.13
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the ICAO Council first adopted minimum international standards required for the 

display of marks to indicate appropriate nationality and registration which is required 

to comply with Article 20 of the Chicago Convention. These Standards were 

designated as Annex 7: Aircraft Nationality and Registration Marks.17 The fourth 

edition (published on July 1981) of Annex 7 contains no recommended practices. 

Nepal had promulgated "Civil Aviation Rules 2019(1962)" on 29/4/2019 (August 14, 

1962) to deal wit~ the provisions on nationality of aircraft of chapter Ill of the 

Chicago Convention and Annex 7.18 The Chief engineer (i.e. head of the 

Department of Civil Aviation) shall keep a register for the registration of aircraft and 

shall issue certificates after registration subject to these Rules.19 This is in line with 

Standard 6 of Annex 7. But the rule lacks does not define "aircraft". Categorization 

of aircraft is important, in the sense that uniform rules may not be practicable to all 

types of aircraft. Annex 7 defines eleven different types of aircraft. 20 The Aircraft 

Rules, 1937 of India defined at least fifteen different categories of aircraft.21 In line 

with Article 18 of the Chicago Convention, Rule 3(2) does not allow dual registration. 

The conditions required, according to rule 3(3), for the registration of aircraft in 

Nepal are as follows: 

a) The aircraft should belong to a Nepalese citizen; or 

b) The aircraft should belong to a corporate body registered or established and 

having more than fifty percent members of the Board of Directors as 

Nepalese citizens. 

Aircraft falling under these two categories will be registered directly by the 

http:aircraft.21
http:aircraft.2O
http:Rules.19
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Department of Civil Aviation(DCA).22 To register any other aircraft, requires the 

permission of His Majesty's Government (HMG) of Nepal. It is not clear in the 

Rules, what other aircraft will be registered by HMG Nepal and under what 

regulations. The aircraft thus registered under these rules will have Nepalese 

Nationality.23 The Registration certificate is not transferable ta new owner. In case 

the aircraft is sold or transferred, details of the new owner and a certificate of 

registration should be submitted to the DCA24 A new certificate of registration 

shall be issued subject to the Rules.25 Nepalese registered aircraft cannot be sold 

or transferred for use outside Nepal without permission of HMG Nepal. If is sold or 

transferred without permission, the transaction shall be invalid. It follows from this 

that one can sell or transfer the ownership of the Nepalese registered aircraft without 

permission to anybody if it is to be used within the Kingdom of Nepal. Aircraft 

belonging to other than Nepalese citizens or Corporate body (as stipulated in rule 

3(3) ). can be registered provided HMG Nepal gives permission. The issue becomes 

sensitive with regard to leased aircraft because the leased aircraft do not fall under 

the category of Rule 3(3). Hence, the DCA is not authorized to register under 

existing rules without permission from HMG Nepal. Registration will be cancelled if 

the aircraft is destroyed or permanently withdrawn from use within the Kingdom of 

Nepal.26 The second situation implies that aircraft has to be not only permanently 

withdrawn from use within the Kingdom of Nepal but also has to be taken back to 

other places. The owner of the aircraft has a duty to notify the change of status of 

the aircraft and accordingly its registration will be cancelled. 

http:Nepal.26
http:Rules.25
http:Nationality.23
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Nepal, obviously, complies with the nationality mark (9N) allocated to it by the 

International Telecommunication Union (ITU). The Nationality mark is followed by 

a Registration mark consisting of three letters. The first Nepalese registered aircraft 

will have its Nationality and registration mark as 9N-AAA. 27 However, for the 

"Royal Aircraft", after the nationality mark there will be a mark of two letters RF and 

at the end of that there will be a number, for example 9N-RF1.28 Once again, there 

is no definition or explanation of "Royal Aircraft" but in practice, it is that used or 

belong to His Majesty. In, the author's opinion, there is a conflict of laws. Civil 

Aviation Rules 2019(1962) was promulgated "in exercise of the power conferred by 

section 3 of the Civil Aviation Act 2015(1959).".29 Section 16 of this Act explicitly 

states as follows: 

"Non-applicability of the Act: Nothing in this Act or in any order or 

Rule made thereunder shall apply to the private aircraft of His 

Majesty the king or the aircraft of His Majesty's Government or Royal 

Nepalese Armed Forces."30 

Therefore the Civil Aviation Rules 2019(1962), which were made under the Act, 

should not be applicable to Royal Aircraft. 

Details of locations and measurement of the nationality and registration marks 

are given in the Schedule of the rules. This, in genera~ follows with minor variation 

the requirements as stipulated in Standards 3,4 and 5 of the Annex 7. But there are 

few differences. Notably among them are the following: 

a) Rule 4(2): the height of marks remained on the wings shall be 30 centimetres (12 

http:2015(1959).".29
http:9N-RF1.28
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inches). 

ICAO Std. 4.2.1: the height of the marks on the wings of heaVier-than-air aircraft 

shall be at least 50 cm. 

b) Rule 4(3): The marks on the fuselage shall not reach the outer lines of the 

fuselage. 

c) Rule 4(4): The marks on the surface of the vertical tail shall be at a distance of 

at least 5 centimetres(12 inches from the both edges. 

The marks mentioned in above clauses (3) and ( 4) above shall not exceed 15 

centimetres (6 inch) in height even if such marks are magnified to the optimum.31 

ICAO Standard 4.2.2: Fuselage (or equivalent Structure) and vertical tail surface: The 

height of the marks of the fuselage (or equivalent structure) and on the vertical tail 

surfaces of heavier-than-air aircraft shall be at least 30 centimetres.32 

The author fails to see the rationale for the departures from the ICAO 

Standards. Of course, Nepal as a sovereign State, has the right to depart from 

International Standards and procedures as stipulated in Article 38 of the Chicago 

Convention but it also has a duty it give immediate notice to the International Civil 

Aviation Organization of such differences.33 So far, Nepal has not yet notified its 

differences. 34 

C) Personnel Licensing. 

One of the main goals of the Chicago Convention is to develop international 

civil aviation in a safe and orderly manner.35 As a prerequisite to this, every 

http:manner.35
http:differences.34
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aircraft of a contracting State, engaged in international navigation, must carry 

appropriate licences for each member of the crew.36 According to Article 32(a) of 

the Chicago Convention, the pilot of every aircraft and other members of the 

operating crew of every aircraft engaged in international navigation must be provided 

with certificates of competency and licences issued or rendered valid by the State in 

which the aircraft is registered. The Convention as well as Annex 137 does not 

define the phrase "certificate of competency as well as licences." But Black's Law 

dictionary defines licence as "a permission by competent authority to do an act, 

without such permission, would be illegal, a trespass or a tort."38 Annex 1 to the 

Chicago Convention, which was adopted first on 14 April 1948 and which is entirely 

devoted to personnel licensing issues, does throw some explanation on these terms. 

According to this, the term "licence" used throughout the Annex has the same 

meaning as the expressions "certificate of competency and licence", " licence or 

certificate" and "licence". Similarly the expression" flight crew member" has the same 

meaning as the expression " member of the operating crew of an aircraft" and 

"operating personnel."39 Annex 1 also defines a Flight Crew Member as "a licensed 

crew member charged with duties essential to the operation of an aircraft during 

flight time".40 Neither the Civil Aviation Act 2015(1959) nor the Civil Aviation 

Rules 2019(1962), which deal with licensing issues, define the term· ''licence". The 

Personnel Licensing and Training Panel (PELTP) of the Air Navigation Commission 

of ICAO, defined personnel licensing as "the means by which a State authorizes a 

licence holder to perform specific activities which, unless performed properly, could 

http:time".40
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jeopardize the safety of international aviation.'141 Rule 8 of the Civil Aviation Rules 

2019(1962) empowers the Chief Engineer to issue following types of licences:42 

a) Student licence and Private licence. 

b) Provisional licence or Temporary or Restricted licence. 

c) Aircraft and aircraft maintenance engineer's licence. 

d) Commercial Pilot's licence. 

e) Senior Commercial Pilot's licence. 

f) Air Transport Pilot's licence. 

g) Flight Engineer's licence. 

h) Flighty Radio Operator's licence. 

i) Flight Radio Telephone Operator's licence. 

j) Flight Navigator's licence. 

k) To grant rating of more than one type. 

I) to grant Instrument Rating. 

m) To grant the Instructor and Assistant Instructor Rating. 

n) Renew licences and ratings. 

Annex 1, para 1.2 recommends the issuance of licences to private pilots, 

commercial pilots, airline pilots, airline transport pilots for aeroplane and helicopters, 

gilder pilots, free balloon pilots, flight navigators, and flight engineers. In the category 

of other personnel, it includes aircraft maintenance-technicians, engineers, air traffic 

controllers, flight operations officers, aeronautical station operators. Since the eighth 

edition, Annex 1 no longer requires to the senior commercial pilot's licence and the 
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flight radio operator's licence. It is advisable to delete those from the rules. 

Conspicuously absent in the rules is provision to issue licences to air traffic controllers 

and flight operation officers. From the point of view of safety, personnel working in 

these fields should be competent and properly licensed. The validity period for a 

licence issued under these rules varies according to the type of licence. The maximum 

validity period is two years for the student licence and private licence, and the 

minimum period is four months for the provisional licence and one month for the 

temporary certificate.43 For a senior commercial pilots licence and air transport 

pilots licence, the validity period is six months.44 This in general follows the 

requirement of medical fitness as mentioned in para 1.2.5.2 of Annex 1. With regard 

to aircraft type rating, it will be valid up to the period of the licence relating to which 

such rating is granted.45 

The qualification required for receiving the licence and ratings are stated in Rule 10 

as follows: 

"The knowledge , experience, skill and physical fitness required for 

receiving the following licences and ratings and the privileges related 

therewith shall be as specified in the Chapter 2 and 3 of Annex 1 of 

the Convention." 

Hence it follows that Chapter 2 (licences and rating for pilots) and Chapter 

3 (licences for flight crew members other than licences for pilots) are part of the 

domestic law of Nepal. Whether any subsequent amendments (related to chapter 2 

and 3) will also becomes part of the domestic law is a debatable. In the author's 

http:granted.45
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opinion, it would be better if specific requirements are spelled out in the form of a 

Schedule. For example, the Aircraft Rules 1937 of India elaborate its requirements 

for the licences in Schedule 11 of the said Rule. 46 With regard to the age 

requirement, Rule 8( 4) follows the respective provision as stated in chapter 2 of 

Annex 1.47 According to this, minimum age requirement is seventeen years for 

student and private licences, eighteen years for the commercial pilot's licence, flight 

radio operator's licence and radio telephone operator's licence, radio maintenance 

engineer's licence, and twenty one years for a commercial pilot's licence, air transport 

pilot's licence, flight engineer's licence, flight navigator's licence and aircraft 

maintenance engineer's licence. In the case of a flight engineer's licence and flight 

navigator's licence, the required age, according to the Rule, is twenty one years, 

whereas according to Annex 1 para 3.2.1.1 and 3.3.1.1 the age shall not be less than 

eighteen years. So Nepalese requirement for age is higher than the minimum age set 

by the ICAO Annex. There is no categorisation of aircraft maintenance engineers 

licences in the Rule, whereas Annex 1 grouped them into two categories as Type I 

and Type 11.48 As for the qualification required for the restricted commercial pilot's 

licence and the privileges, Rule 10(2) specified the level of knowledge, experience, 

skill and physical fitness required and privileges conferred.49 The holder of such 

restricted licence can exercise all the privileges of a private pilot and act as pilot-in­

command of an aircraft having an all-up-weight not exceeding five thousand pounds 

only within the Kingdom of Nepal, relating to the operation of non-scheduled air 

transport. In other words, he is not authorized to fly as a pilot-in-command in 

http:conferred.49
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scheduled air transport operations. 

Every flight crew member of an aircraft must have a valid licence either issued 

or rendered valid by the State in which the aircraft is registered.50 The State shall 

recognize the licence issued by the other contracting State, only "if the requirement 

under which such licences were issued or rendered valid are equal to or above the 

minimum standards which may be established from time to time pursuant this 

Convention."51 According to Article 32(b) of the Convention, each contracting State 

reserves the right to refuse to recognize the licence granted to any of its nationals by 

another contracting State. The refusal will be only for the purpose of flight above its 

own territory.52 This is mainly for the situation, where a person may not qualify for 

a certain type of licence in his country but may qualify for the same licence in some 

other country where rules might be more relaxed. Therefore, Article 32(b) may be 

used to prevent such circumventing of the national laws of a country. In line with 

those Articles, Nepal validates the licences issued by other member States, as 

stipulated in rule 9(1): 

"The Chief Engineer may validate for the remaining period the licence 

or rating granted by the competent authority of any member State of 

the International Civil Aviation Organization. In case the Chief 

Engineer has specified any limit or restriction, while granting the 

certificate of validation, such licence or rating shall be valid up to that 

period subject to such limit or restriction."53 

There are two points in this Rule which are noteworthy. One is the use of the 

http:registered.so
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word "may", which does not have the mandatory force of the word "shall" as used in 

Article 32 and 33 of the Convention. Rule 45 of the Aircraft Rules, 1937 of lndia54 

as well as Rule 73(1) of the Civil Aviation Rules 1978 of Pakistan 55 also use the 

word "may" in those relevant section. The other point is the absence of the condition 

(as stipulated in Article 33) for the recognition of the licence. This is also absent in 

the Aircraft rule 1937 of India. But, in the case of Pakistan, it has not only mentioned 

the required condition but also has gone a step further by encompassing the licence 

issued by "any other country."56 The recognition of licences of flight crew members 

also constitutes a part of the operational provisions of Bilateral Air Transport 

Agreements (BAT As). These are public international air law agreements concluded 

between two States for the regulation of commercial air services between their 

respective territories.57 In most of Nepal's BATAs, there is this specific provision 

for the recognition of licences.58 The knowledge and skill required to obtain the 

flight radio telephone operator's ratings are specified in the Rule 10(3) (a) and(b).59 

The holder of such licence will have the right to operate the radio-telephone on an 

aircraft for the purpose of communication or controlling in the flight-route. By use 

of the word" rating", it may be deduced that the provision applies only for flight crew 

members, where as in the Aircraft Rules 1937 of India, the provision for "Flight 

Radio Telephone Operator's licence" is made in Section R of Schedule 11 of the said 

rule. 60 Considering the type of aircrafts used in commercial air transport these days, 

this type of rating or even licence may not be of very much practical use. 

The physical fitness of the flight crew member is very important and directly 
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related to the safety of the flight. In case of decrease in medical fitness, para 1.2.6.1 

of Annex, prescribes that "Licence holders shall not exercise the privileges of their 

licences and related ratings at any time when they are aware of any decrease in their 

medical fitness which might render them unable to safely exercise these 

privileges.1161 There are three classes of Medical Assessment, namely Class 1,2,3, 

depending upon the type of licence required. The details are given in Chapter 6 of 

Annex 1.62 According to the notification published in the Nepal Gazette on 

2020/1/9 (April22,1963), a Medical Board has been constituted for the examination 

of physical fitness of the flight crew members.63 To be member of the Board, the 

medical doctor must be recognized as qualified by HMG Nepa1.64 According to 

para 1.2.4.4.1 of Annex 1, "medical examiners shall have had or shall receive, 

training in aviation medicine." But the rule does not specify such requirement. Only 

HMGN must recognize a qualified medical doctor.65 This has raised to some 

controversy on occasion as to whether the medical examiner first should have training 

before he assesses flight crew members or only training at the earliest opportunity. 

The assessment will be done according to the Standards specified in Chapter 6 of the 

Annex 1 and a report of the physical examination will be sent to the Chief Engineer 

having been signed it by all the members of the Board present there.66 

In some situations, States may not be in a position to fulfil all the 

requirements of Annex 1. Therefore a certain amount of flexibility is needed, 

especially when licence holder is operating in an area distant from designated medical 

examination facilities. Para 1.2.5.2.3 of Annex 1 allows the Licensing authority to use 
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certain qualified discretion for the required medical examination. But Rule 11 gives 

wide discretionary power to Chief Engineer as follows: 

"Exemption: In relation to any applicant having been qualified as a 

flight crew member in any Air Force or having experience and 

technical knowledge, relating to government recognized flight, in civil 

aviation, the Chief Engineer, in case he deems necessary to exempt 

him all or any requirements relating to licence or rating in view of his 

experience, technical knowledge and skill, and in case the Chief 

Engineer has observed that he has completed satisfactorily any special 

examination or test desired by him all or any requirement of licence 

or rating in relation to such applicant may be exempted."67 

Competency of flight crew members is very much related to the safety of the 

aircraft operation. If a State issues a licence or certificate with requirements below 

the minimum standard set by Annex 1, then according to Article 33, other contracting 

States are not obliged to recognize such licences. Therefore, while exempting the 

requirements one must take extreme care that these are not below the minimum 

standard set by Annex 1. Nepal has not yet filed any differences with respect to 

Annex 1. 

D) Airworthiness of Aircraft: 

First of all, in the interest of safety, aircraft, as a mode of air transport, must 

be fit to fly.68 Therefore, an aircraft must be provided with a "certificate of 
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Airworthiness" i.e. the certificate of fitness to fly. Article 31 of the Chicago 

Convention obliges each contracting State to ensure that every aircraft engaged in 

international navigation is provided with a certificate of airworthiness issued or 

rendered valid by the State in which it is registered.69 The certificate of 

airworthiness issued or rendered valid by other Contracting States shall be recognized 

as valid only if the requirement under which such licences were issued or rendered 

valid are equal to or above the minimum standards which may be established from 

time to time pursuant to the Chicago Convention.70 The ICAO Council, in 1956, 

recognized that each Contracting State should establish its own comprehensive and 

detailed code of airworthiness or select a comprehensive and detailed code 

established by another Contracting State.71 The intention of Annex 8, which was 

first adopted on 1 March 1949, is to set broad international minimum standards "for 

the recognition by States of certificates of airworthiness for the purpose of the flight 

of aircraft of other States into or over their territories, thereby achieving, among 

other purposes, protection of other aircraft, third persons and property.72 The 

provision for issuance or validation of the certificate of airworthiness is provided in 

Rule 12(1) of the Civil Aviation rules 2019(1962), as follows: 

"In Case a certificate of Airworthiness has been issued to any aircraft 

by the authority of any member State of International Civil Aviation 

Organization and if the certificate is still valid, and if it is shown to 

the satisfaction of the Chief Engineer in the airworthiness of such 

aircraft, he may issue certificate by validating such certificate and if 
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there has been specified any limit or restriction while issuing such 

certificate, the certificate of Airworthiness shall be valid to such limit 

or restriction. "73 

The reason for such validation is to "facilitate the import and export of 

aircraft, as well as exchange of aircraft for lease, charter or interchange, and to 

facilitate operation of aircraft in international air navigation.'174 Nepal recognized, 

at the time of promulgation of its rules, its lack of expertise for the development of 

a comprehensive and detailed code of airworthiness requirements. Hence, a provision 

was made in rule 12(2) to renew or extend the period of certificate of airworthiness 

issued by other State, having relation with His Majesty's Govemment(HMG), as 

follows: 

"Until the Standard of airworthiness to be valid in the kingdom of 

Nepal is specifies by ffis Majesty's Government, if the certificate is 

renewed or extended by the same authority of the State has issued the 

certificate of airworthiness, for the period of such renewal or extended 

period or if the Certificate of Airworthiness is issued by the registered 

air works of any other State and if it is shown to the satisfaction of the 

Chief Engineer in relation to such airworthiness, he may, renew such 

certificate or extend its period. "75 

This provision empowers the Chief Engineer to renew or extend period of 

certificate of airworthiness issued by States (not necessarily a contracting member of 

ICAO) having relations with HMG Nepal or the registered Air Works of any other 
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State (not necessary to have relation with HMG Nepal), subject to the satisfaction 

of the Chief Engineer in relation to such airworthiness. Article 33 of the Chicago 

Convention provides for recognition of certificates and licences of Contracting States 

only. There is no mention of certificates of non-contracting States. Rule 50 of the 

Aircraft Rules 1937 of India, also has a provision to renew or extend the validity of 

a certificate issued elsewhere.76 But rule 24(1) of the Civil Aviation Rules 1978 of 

Pakistan allows to recognition of the certificate of airworthiness issued by the 

appropriate authority of another Contracting State only for the purpose of validation 

or renewal.77 The Standard in para. 2.2 of Annex 6 gives the condition of 

recognition of such certificate as follows: 

"A Contracting State shall not issue or render valid a certificate of 

airworthiness for which it intends to claim recognition pursuant to 

Article 33 of the Convention on International Civil Aviation, unless the 

aircraft complies with a comprehensive and detailed national 

airworthiness code established for that class of aircraft by the State of 

Registry or by any other Contracting State ••••••• ". 78 

Therefore, it seems, the Convention and Annex 6 do not have any provision 

for the recognition of a certificate issued by a non-contracting State. The purpose of 

ICAO Standards of airworthiness is not to replace national regulation and national 

codes of airworthiness, but "to assist States in applying the Standards and in 

developing their own comprehensive national codes in a uniform manner."79 Before 

the issuance of certificate of a airworthiness, the State must also ensure that the 
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design, construction and operating characteristics of the aircraft are in compliance 

with the appropriate airworthiness requirements of the State of Registry. This is 

evaluated during the type certification of the aircraft. There are separate provisions 

for the approval of the type certification in the Aircraft Rules 1937 of lndia80 as 

well as in the Civil Aviation Rules 1978 of Pakistan.81 Nepal, at present, neither 

manufactures aircrafts nor its component parts. In the light of this fact, the absence 

of a provision on type certification in Nepalese law is quite understandable. In the 

interest of safety, the certificate may need to be revoked, suspended or cancelled, if 

the operator failed to maintain an aircraft in an airworthy condition as required by 

the appropriate airworthiness standards.82 For example, according to Rule 26 of the 

Civil Aviation Rule 1978 of Pakistan, the Director-General may suspend or cancel the 

certificate of airworthiness (with prior approval of the Federal Government), if he 

has reasonable grounds to believe that the safety of a registered aircraft is in doubt 

or is satisfied that it is not safe to fly a registered aircraft or is satisfied that a 

condition set out in or applicable with relation to the certificate of airworthiness has 

not been complied.83 Rule 55 -of the Aircraft Rules 1937 of India also has the same 

sort of provisions with minor variations.84 But there is no such specific provisions 

in the Civil Aviation Rules 2019(1962) of Nepal. The only provision is the authority 

to detain the aircraft under the condition as provided in Section 6 and to penalise 

according to Section 9 of the Civil Aviation Act 2015(1959).85 In Rule 12(3), 

"certificate of recognition" is been mentioned as follows: 

"Certificate of recognition should be kept by attaching with the 
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certificate of airworthiness and such certificate shall be considered as 

a part of the certificate of airworthiness until the period is 

expired. n86 

But nowhere has the term "certificate of recognition" has been defined or 

explained. The only inference that can be drawn from Rule 12, is there be validation 

of the certificate of airworthiness as mentioned in the rule. The owner or the 

operator of Nepalese aircraft must be capable of maintaining the aircraft properly 

according to the required standard. For this he must provide sufficient staff, office, 

materials and facilities as required for the maintenance of aircraft as approved by the 

Chief Engineer.87 He must also keep a proper record, according to the directives 

of the Chief Engineer, of each aircraft, its engine, propeller, and machinery and 

materials relating to it. Only authorized persons, who have an Aircraft Maintenance 

Engineer's Licence recognized by the Rules or the certificate of qualification as 

provided under the rules are allowed to certify the airworthiness of the aircraft. 88 

Until arrangement for the issuance of a Nepalese Aircraft Maintenance Engineer's 

Licence is made, licences issued by the authority of a member State of International 

Civil Aviation Organization, may be renewed or extended for the remaining period 

of such licence.89 This is in line with Article 33 of the Chicago Convention. Nepal 

has not fully developed legal provisions for providing Aircraft Maintenance 

Engineer's Licences, but there are people who are capable of carrying out certain 

aspects of maintenance of aircraft and its relevant components. To authorize this sort 

of qualified person for the maintenance work of the aircraft, the Chief Engineer may 
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issue a "certificate of ability" to such person. The nature and extent of the work and 

duties authorized to carried out by such certificate will be specified in the certificate 

itself.90 The provision of this sort of qualified technician or mechanic is also 

provided in chapter 4 of Annex 1.91 Detailed technical requirements for the 

certificate of airworthiness are provided in Part Ill and Part N of Annex 8.92 

Guidance material on this subject is given in the "Airworthiness Technical Manual" 

published by ICA0.93 Present provisions on airworthiness in the Rules do not cover 

various other important elements of airworthiness. Nepal has yet to develop a 

comprehensive and detailed national airworthiness code. The Department of Civil 

Aviation did prepare a manual called Nepal Civil Aviation Requirement (NCAR) but 

it has not been published under the Act as a rule. The legal validity of such a 

document may be questionable. It is being used as guidance for the supervision and 

inspection of airworthiness. 

E) Operation of Aircraft: 

The safe operation of an aircraft is the paramount concern of Civil Aviation. 

To this end, "International Standards and recommended practices for the operation 

of aircraft for international commercial air transport were first adopted by the ICAO 

Council on 10 Dec.1948, and designated as Annex 6: Operation of Aircraft."94 By 

amendment 152, Annex 6 is being developed into three parts, Part 1: International 

Commercial Air transport-Aeroplane; Part 11: International General Aviation; Part 

Ill: International Commercial - Helicopters.95 Since the majority of international 
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commercial air transport is being performed by aeroplane, the provisions for the 

operation of aircraft in Nepalese air law are analyzed in the light of Annex 6(1) only, 

though, by definition, the rule will be applicable to other types of aircraft as well. The 

main purpose of Annex 6(1) is to "contribute to the safety of international air 

navigation by encouraging States to facilitate the passage over their territories of 

aeroplane in international commercial air transport belonging to other States that 

operate in conformity with such Standards"96 Therefore, the operation of an 

aircraft must be carried out in accordance with the laws, regulations and procedures 

of those States in which operations are conducted and the operator is obliged to 

ensure that.97 Rules for the operation of aircraft in Nepal have been sub-divided 

into two parts- one for Nepalese aircraft and another for non-Nepalese aircraft. To 

operate Nepalese aircraft, wherever they may be, according to Rule 18(1), the 

following conditions must be fulfilled: 

a) It must be registered under the Civil Aviation Rules 2019(1962) and there 

must be Nationality and registration mark prominently displayed on it. 

b) The aircraft must be certified as airworthy and any conditions attached to this 

certificate or contained in aircraft manuals must be fulfilled. 

c) The aircraft must be well equipped with all necessary machinery and 

materials. 

d) There must be well qualified, appropriate licences and ratings, and adequate 

number of flight crew members. 

e) The pilot-in-command must be fully satisfied that the all-up-weight of the 
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aircraft is safe for the proposed flight, the load has been properly balanced for 

the safety of the flight and above all, the aircraft is safe for the flight in all 

respects.98 

For non-Nepalese aircraft to fly over the Kingdom of Nepal, in addition to 

fulfilling the requirements of Nationality and registration marks, certificate of 

airworthiness, properly licensed and adequate number of crew members and other 

documents for the flight, it also has to comply with any directives given by the Chief 

Engffieer.99 Those directives may be in line with Bilateral Air Transport 

Agreements (BAT A's) between Nepal and the concerned State and requirements of 

compliance with the rules of the air and other technical requirements pertinent to the 

safety of the flight. These conditions are, in general, in line with Article 29 of the 

Chicago Convention100, Documents to be carried in the aircraft and conditions laid 

down in chapter 3 of Annex 6(1). As the pilot-in-command has the last word with 

regard to the safety of his aircraft, he must be fully sure that the aircraft is safe and 

have all the necessary information required for the proposed operation. To fulfil this 

responsibility, the operator has an obligation to ensure that "all pilots are familiar 

with laws, regulations and procedures, pertinent to the performance of their duties, 

prescribed for the areas to be traversed. the aerodromes to be used and the air 

navigation facilities relating thereto.101 And the aeroplane must be operated with 

a comprehensive and detailed code of performance established by the State of 

Registry in compliance with the applicable Standards."102 The conditions laid 

down for the operation of aircraft in the Aircraft rules 1937 of India 103 and the 
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Civil Aviation Rules 1978 of Pakistan104 are more explicit and exhaustive. The 

operators, authorized by the States to conduct international commercial air transport, 

which includes scheduled international air services as well as non-scheduled 

international air transport operations for remuneration or hire, must be competent 

enough to comply with the minimum Standards applicable to the operation of 

aeroplane.105 The Air operator certificate signifies the competency of the operator 

and without this, the operator can not engage in commercial air transport 

operations.106 The State of the operator, in general, evaluates the operator in 

terms of adequacy of organization, method of control and supervision of flight 

operation, training programme and maintenance arrangements consistent with the 

nature and extent of the operations specified.107 It is the responsibility of the 

operator to develop and operate accordingly, the operation manua1108, 

maintenance manual109
, training programmes110

, flight manuals and other 

requirements such as inflight procedures111, flight recorders112, composition of 

flight crew and their training113• The State the operator has an obligation to 

supervise the compliance with those requirements by the operator authorized by that 

State. In this regard, Rule 18 of the Civil Aviation Rules 2019(1962) is not explicit 

enough to encompass those requirements for the operation of an aircraft. Though 

Section 3 of the Civil Aviation Act 2015(1959) gives authority to HMG Nepal to 

make rules as required to cover all those areas mentioned above, so far such rules 

have not been made.114 
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F) Rules of the Air(RAC) and Air Traftic Services(ATS): 

The first aerial regulation was issued by the Paris police on 23 April 1784, by 

prohibiting balloons to fly without prior special licence.115 The Paris Convention 

on aerial navigation, in 1919, entrusted the International Commission for Air 

Navigation (ICAN) to lay down "general rules fqr air traffic" and compliance with 

these rules was made mandatory by the States parties to this Convention.116 The 

Chicago Convention imposes upon each Contracting State two obligations with 

respect to rules of the air and air traffic services. The first, according to Article 12 

of the Chicago Convention, requires the Contracting States to have their national 

rules and regulations conform to the greatest extent possible, with those established 

from time to time by the ICAO Council. Article 12 states the following: 

"Rules of the Air: Each contracting State undertakes to adopt 

measures to insure that every aircraft Dying over or maneuvering 

within its territory and that every aircraft carrying its nationality 

mark, wherever such aircraft may be, shall comply with the rules and 

regulations relating to the Oight and manoeuvre of aircraft there in 

force. Each contracting State undertakes to keep its own regulations 

in these respects uniform, to the greatest possible extent, with those 

established from time to time under this Convention. Over the high 

seas, the rules in force shall be those established under this 

Convention. Each contracting State undertakes to insure the 

prosecution of all persons violating the regulations applicable."117 
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It is note worthy to mention here that over the high seas, the rules and 

regulation applicable are those established by the ICAO Council from time to time. 

The second obligation is for the provision of air traffic services and air navigation 

facilities. By incorporating the following provision in Article 28, the Chicago 

Convention obliges the Contracting States, as far as practicable, to establish and 

provide necessary facilities for international air navigation: 

"Each contracting State undertakes, so far as it may find practicable, 

to (a) provide, in its territory, airports, radio services, meteorological 

services and other air navigation facilities to facilitate international air 

navigation, in accordance with the standards and practices 

recommended or established from time to time, pursuant to this 

Convention;"118 

Annex 2:Rules of the Air, which was first adopted on 15 April 1948 by the 

ICAO Council119, contains a set of internationally agreed rules of the air 

encompassing General Rules, Visual Flight Rules and Instrument Flight Rules.120 

"Annex 2-applies without exception over the high seas, and over national territories 

to the extent that they do not conflict with the rules of the State being 

overflown" .121 Any aircraft which is in flight or on the movement area of an 

aerodrome has to comply, in addition to general rules, either with the visual flight 

rules (VFR) or with the instrument flight rules(IFR).122 It is the responsibility of 

the pilot-in-command of an aircraft to comply with the rules of the air as applicable. 

While flying under VFR, the aircraft must able to remain clear of clouds by a 
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distance of at least 1500 m horizontally and at least 300 m(100 ft) vertically and to 

maintain a forward visibility of at least 8 Km. VFR flight is not permitted at night or 

above 6100 m (20,000 ft). 123 Aircraft, equipped with suitable instrument and 

appropriate navigation equipment for the route to be overflown, will be allowed to 

fly under IFR. Also, when weather condition deteriorate below the weather set for 

VFR, aircraft must fly under IFR.124 

During the early days, air traffic control was essentially based on the principle 

of "see and be seen" or " seen and avoid".125 With the advent of jet aircraft and 

the enormous increase in air traffic, air traffic control services became more complex 

and very important. Standards and recommended practices applicable for the air 

traffic services have been laid down in Annex 11 (Air Traffic Services) to the Chicago 

Convention, which was first adopted on 18 May 1950.126 The prime objectives of 

air traffic services, as defined in Annex 11, are as follows:to 

"a) prevent collisions between aircraft; 

b) prevent collisions between aircraft on the manoeuvring area and 

obstructions on that area; 

c) expedite and maintain an orderly flow of air traffic; 

d) provide advice and information useful for the safe and efficient 

conduct of flights; 

e) notify appropriate organizations regarding aircraft in need of 

search and rescue aid, and assist such organizations as 

required." 127 
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Depending upon the specific objectives to be achieved, air traffic services have 

been divided into three categories namely -air traffic control services (to accomplish 

objectives a, b, and c above); flight information services (to accomplish objective d 

) and alerting service (to accomplish objective e ). The air traffic control services are 

further sub-divided into three parts, namely -aerodrome control service, approach 

control service, and area control service.128 Annex 2 and Annex 11 constitute the 

basic documents of Standards and recommended practices in this field. However, 

ICAO Doc.4444-Procedures for air navigation services, rules of the air and air traffic 

services (PANS-RAC), is the most comprehensive document dealing with the 

technical aspects of air traffic services and is intended for world-wide 

application.129 Regional Supplementary Procedures (SUPPS), developed through 

the Air Navigation Commission of ICAO, are meant for regional application. 

Individual countries, based on these annexes and documents and respective national 

air law, prepare their own manuals on air traffic control (ATCM) for local use. The 

obligation on the part of each Contracting State to promulgate, to the greatest 

possible extent, its national rules of the air in harmony with Annex 2, stems from 

Article 12 of the Chicago Convention.130 Article 12 further obliges the Contracting 

States to insure the prosecution of all persons violating the regulations 

applicable.131 As mentioned earlier, Article 28 of the Chicago Convention obliges 

the Contracting States to provide, as far as it may find practicable, necessary services 

and facilities to facilitate international air navigation.132 Section 3 of the Civil 

Aviation Act 2015(1959) of Nepal has provisions to make rules for rules of the air 
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and air traffic services.133 According to Section 9 of the Act, violators of the rules 

made under the Act will be penalised as follows: 

"Any person who contravenes any provision of any rule made under 

Section 3, Section 6, Section 7 and Section 8 shall be punishable with 

imprisonment for a period which may extend to three months or with 

a fine which may extend to one thousand rupees or with both."134 

So far, Nepal has not yet promulgated the rules specifically dealing with the 

Rules of the air as mentioned in Annex 2 and also, no specific rule has been made 

for the provision of air traffic services. However, the Department of Civil Aviation, 

through its various airports does provide an air traffic control service, a flight 

information service and an alerting service within the Kingdom of Nepal and also 

coordinates adjoining air traffic services units for the safe, expeditious flow of air 

traffic. It has also prepared an air traffic control manual (ATCM) for use within 

Nepal. In general Nepal does follow standards and recommended practices according 

to Annex 2 and Annex 11. Nevertheless, clear cut legal provisions to govern those 

rules are very essential to avoid any controversy in terms of the legal status of rules 

applicable in Nepal. This can be done by inserting a simple clause for the rules of 

the air as applicable and detail procedures to be set in the schedules, as in the case 

of the Aircraft Rules 1937 of India 135 or by promulgating the detail rules and the 

procedures as in the case of Civil Aviation Rules 1978 of Pakistan.136 No nation 

can ignore the implications and consequences, especially with regard to flight safety 

and the legal liability of the air traffic control agencies, that may arise in absence of 
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specific rules and regulations concerning rules of the air and air traffic services. 

G) Search and Rescue(SAR): 

Each contracting State has an obligation to provide assistance to aircraft in 

distress in its territory.137 While undertaking a search for missing aircraft, the 

Contracting States are expected to collaborate in coordinated measures which may 

be recommended from time to time pursuant to the Convention.138 The essence 

of search and rescue operations is to find survivors of aircraft accidents as rapidly as 

possible. Success of such SAR operations depends upon well coordinated efforts and 

cooperation from all concerned. For this purpose the ICAO Council has adopted 

international standards and recommended practices for search and rescue and 

designated them as Annex 12 on 25 May 1950.139 The first requirement on the 

part of the Contracting States is to establish an organization responsible for SAR 

services within their territories and over those portions of high seas or other areas as 

determined by regional air navigation agreements and approved by the Council of 

ICA0.140 Such SAR services should be provided on a 24 hours basis. To provide 

SAR services effectively, Contracting States need to establish a Rescue Coordination 

Centre (RCC) in each search and rescue region 141, and equip them with suitable 

means of communication. The States should also designate various public and private 

services suitably equipped as rescue units for SAR operations and define the relative 

function of these elements. 142 For efficient conduct of SAR operations, 

cooperation and coordination between SAR services of neighbouring States is very 
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essential. Not only are Contracting States required to coordinate their SAR 

organizations with those of neighbouring countries143, but they must also permit 

the rescue units of other States, subject to such conditions as may be prescribed, 

immediate entry into their territory for SAR operations.144 Those requirements 

should be published and information disseminated.145 The RCC must have up to 

date information 146, and a plan for the conduct of SAR operations within its 

search and rescue region.147 "SAR operation is dynamic activity requiring a 

uniform set of operating procedures."148 Chapter 5 of Annex 12 deals with the 

standard operating procedures for such emergencies. Depending upon the seriousness 

of the emergency situation, three distinct phases are recognized, namely, the 

uncertainty phase, the alert phase and the distress phase and SAR operation varies 

accordingly.149 According to Sub-Section 2(w) of Section 3 of the Civil Aviation 

Act 2015(1959), His Majesty's Government can make rules for "search and rescue 

operations".150 So far, such rules have not been made. On the practical side, the 

Department has prepared a working manual to deal with SAR operations, and units 

responsible for air traffic control services also coordinate SAR activities. A legal 

provision is highly recommended, so that those elements of public or private services 

suitably equipped for search and rescue, can be effectively and legally mobilized when 

the need arises. 

H) Aircraft Accident Investigation: 

"All causes which lead to aircraft accidents must be rapidly identified to 
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prevent other such accidents."151 The obligation on Contracting States to institute 

an inquiry into the circumstances of an aircraft accident flows from Article 26 of the 

Chicago Convention.152 This mandatory requirement applies only if the accident 

of an aircraft of a Contracting State occurs in the territory of another Contracting 

State and it involves death or serious injury or there is indication of serious technical 

defects in the aircraft or in the air navigation facilities.153 So far as national law 

permits, the investigation of accidents is to be carried out in accordance with the 

procedures recommended by ICA0.154 The State of registry of the aircraft will be 

given an opportunity to send its observers.155 Annex 13(Aircraft Accident 

Investigation), which was first adopted on 11 April 1951156, is applicable only to 

the investigation of accidents and incidents occurring in the territory of a Contracting 

State and involving aircraft registered in another Contracting State.157 To fulfil the 

obligation imposed by Article 26 of the Chicago Convention, Civil Aviation 

(Investigation of Accident) Rules 2024(1967) were promulgated on 2024/5/5 (Aug.21, 

1967) by HMG Nepal under the power conferred by Section 5 of the Civil Aviation 

Act 2015(1959).158 There may be an incident or accident which may not be serious 

enough to warrant investigation under these investigation rules. Therefore the 

definition of "accident" is very important for the applicability of the rules. According 

to Rule 2(b) of the investigation rules 2024, "accident" is defined as follows" 

"Accident means the occurrence of any of the following incidents due 

to any kind or disorder in the aircraft between the time any person 

boards the aircraft with the intention of flight until such time as all 
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such persons have disembarked:-

(!) Incidents causing substantial damage to the aircraft. 

(2) Incidents relating to the fall or burning of an aircraft or 

destruction of aircraft by any means. 

(3) Incidents, in which any person sutlers death or serious iDjmy 

incapacitating while descending or walking from the aircraft or the 

place of an aircraft accident as a result of being in or upon the 

aircraft or by direct contact with aircraft or anything attached 

thereto or due to the situation under the Clause (1) and (2)."159 

Except for some minor variations in the phrasing of words, this definition is 

quite similar to the one found in Chapter 1 of Annex 13.160 The essential condition 

is that the accident has to occur between the time any person boards the aircraft with 

the intention of flight until such time as all such persons have disembarked. The 

definition does not clarify situations where death occurs from natural causes or where 

fatal or serious injuries are self inflicted or inflicted by another person. Substantial 

damage to the aircraft is defined, in Rule 2( a) of the investigation rules 2024 as a 

"damage which necessitates extensive repair or a replacement of the part or 

machinery of an aircraft." But whether some damages which are localised, for 

example engine failure, damage limited to engine or to propellers or other areas 

which do not affect the well being of the persons on board, comes under this 

definition is not clear. It is noteworthy to mention here that "accident" as defined in 

Rule 321 of the Civil Aviation Rules 1978 of Pakistan specifically excludes such 
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situations.161 Investigation rules 2024 do not define the term "incident" which is 

frequently associated with accident. There need to be clear cut demarcation between 

accident and incident. Incident is defined as "an occurrence , other than an accident, 

associated with the operation of an aircraft which affects or could affect the safety 

of operation."162 Immediate notification of the accident to the proper authority is 

very crucial for a timely response to aid the survivors, in any, and for the preservation 

of evidence for the investigation of such accident. Rule 3 of the investigation rules 

2024 obliges every person, who witness an aircraft accident, to inform to the 

concerned authority as soon as possible and by the quickest means available.163 If 

the accident occurs within the Kingdom of Nepal, the operator or aircraft owner has 

an obligation to notify the director of such accident by the quickest means.164 In 

case the accident occurs anywhere outside the kingdom of Nepal, in addition to the 

Director, he has to notify the residential diplomatic official in the State concerned, 

if any.l65 Standard 4.1 of Annex 13 requires the State of occurrence to forward 

notice with a minimum of delay and by the most suitable and quickest means 

available to the State of registry, the State of the operator and the State of the 

manufacturer.166 But Rule 5 of the investigation rules 2024 requires the Director 

to give notice only to the State of registry and the residential diplomatic official of 

such office.167 The format and the content of notification will be as prescribed by 

the investigation rule and will be up dated from time to time.168 Whether the State 

of the operator and the State of the manufacturer have the legal right to obtain 

notification according to para 4.1 of Annex 13 depends upon the domestic law of the 
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country concerned. In Nepalese law, it is not specifically mentioned, The only lee way 

available is under Rule 6(2) of the investigation rules 2024, which states as follows: 

"In case the notice is required to be given to the other foreign State 

pursuant to RuleS, the decision taken by His Majesty's Government 

for the type of investigation of the accident to be carried out shall also 

be mentioned briefly in the notice and sent it immediately.n169 

Responsibility of the State of occurrence for the protection, custody and 

removal of evidence has been stated in the para 3.2, 3.3, 3.5.170 The same has been 

incorporated, with minor variations, without substantially changing the context, in 

Rule 8, Rule 11, and Rule 12 of the investigation rules 2024.171 Responsibility to 

investigate into the circumstance of the accident lies with the State of occurrence and 

which may delegate the whole or any part of such investigation to the State of registry 

or the State of the operator.172 Rule 9 of the investigation rule 2024 empowers the 

Director to conduct investigation himself or appoint an investigator.173 Such 

investigating officer has been given wide ranging authority necessary for the conduct 

of the investigation, including some quasi-judicial authority like summoning a person 

for inquiry and entering into any place if necessary. If it is a private house written 

notice is necessary before entry.174 These provisions are more or less similar to 

what has been stated in Chapter 5 of the Annex with regard to responsibility of the 

State conducting the investigation.175 His Majesty's Government can constitute an 

"Accident Investigation Commission" before or after the investigation of the accident 

pursuant to Rule 9 of the investigation rules 2024.176 When such commission is 
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instituted, there will be at least three members and one will be nominated as 

chairman.177 The responsibility of the Commission is not only to find out the ·cause 

of the accident and other details, but also to recommend "the appropriate steps to 

be taken by the administrative authority of the civil aviation for the security of the 

public and the persons working in civil aviation and to make a provision to prevent 

such accident in the future."118 The provision for recommendation is very 

important. Because, more often than not, accident investigation reports becomes very 

sensitive and hot issues. Lawyers and other concerned parties are always tempted to 

use then for the apportionment of blame or liability. Therefore, to prevent such 

controversy, the main purpose of the investigation is clearly stated at the very outset 

in para 3.1 of Annex 13 as follows: 

"The fundamental objective of the investigation of an accident or 

incident shall be the prevention of accidents and incidents. It is not 

the purpose of this activity to apportion blame or liability. n179 

Hence, according to Rule 10 and Rule 16 of the investigation rules, the 

accident investigation report will be only administrative and technical in nature and 

shall not be produced or submitted as evidence in any civil or criminal case in any 

court proceeding.180 In case of an accident of the aircraft registered in another 

State, "His Majesty's Government may permit the accredited representative and 

advisors of the registering State to be present in the investigation".181 In what 

capacity the accredited representative will be permitted to participate is not very 

clear in the investigation rules. According to Article 26 of the Chicago Convention, 
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opportunity will be given to the State of registry to appoint observers to be present 

at the inquiry.182 Obviously the right is limited to be observers only. But para 4.19 

of Annex 13, gives the State of registry and the State of the operator entitlement to 

appoint an accredited representative to participate in the investigation.183 The 

relationship between Annex 13 and Article 26 of the convention has been clarified 

by the ICAO Council at its twelfth session on 13 April1951. According to which "The 

accredited representative and the advisers referred to in the Annex together comprise 

the observers that are given the right to be present at an inquiry under Article 

26."184 Impartiality of the Commission is very crucial and any conflict of interest 

should be avoided at all cost. There is also a provision for remuneration to be given 

to the investigating person if he is not an employee of HMG Nepal.185 Though in 

general, the investigation rules incorporate most of the provisions of Annex 13, there 

is room for improvement by making them more specific and incorporating detailed 

provisions. Detailed technical guidance and procedures for the investigation of the 

accidents are given in the ICAO manual of aircraft accident investigation.186 
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Section 11: Nepal's obligation under the Aviation Security Conventions: 

Introduction: 

''There is no more pressing problem facing the world aviation community than 

the problem of aircraft hijacking."187 States have high obligations, both legally and 

morally under international humanitarian law, to protection of international civil 

aviation.188 ICAO Assembly resolution A29-5 urges the States to become parties 

to the Aviation Security Conventions and to include relevant provisions in their 

national legislation.189 In UN resolution 46/51, the General Assembly urges States 

"to take all steps necessary to implement the existing international conventions on this 

subject (aviation security) to which they are parties including the harmonization of 

their domestic legislation with those conventions."190 As a member of the 

international Community and in line with UN and ICAO resolutions, Nepal had 

already ratified the Tokyo Convention of 1963, the Hague Convention of 1970 and 

the Montreal Convention of 1971 on Aviation Security in 1979.191 Major provisions 

of these aviation security conventions were enacted in its domestic legislation in 1973 

and came into force on April 28, 1987.192 In the following sub-sections, provisions 

related to the scope and definition, jurisdiction, prosecution and extradition, penalties 

and others will be discussed in the light of international conventions and domestic 

legislation. 

A) Definition of Offenses, aircraft in flight or in service: 

The Tokyo Convention of 1963 does not define the offenses of hijacking. This 
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convention was never conceived as an "aviation security" convention. Its main 

objective was to establish criminal jurisdiction and to identify the duties and 

immunities of the aircraft commander.193 The Hague Convention of 1970 defines 

the offence of unlawful seizure of aircraft in Article 1194 and The Montreal 

Convention of 1971 included in its definition the acts of sabotage and violence against 

the safety of civil aviation in Article 1.195 Sub-section 1 of Section 9A of the Civil 

Aviation Act 2015(1959) (hereafter referred to as the Act) incorporates both these 

articles with minor variations as follows: 

(1). Any following act shall be the following otTence:-

(a). In case any person who on board an aircraft in Bight 

unlawfully, by force or threat thereof, or by any other form of 

intimidation, seizes, or exercises control of that aircraft, 

commits and otTence of unlawful seizure of aircraft and hi­

jacking; 

(b). In case any act of bloodshed is carried out against any person 

board an aircraft in Bight, and such act is likely to endanger 

the safety of that aircraft, otTence against the safety of air 

navigation; 

(c). In case an aircraft in service is destroyed or caused damage to 

such and aircraft which renders it incapable of Bight or which 

is likely to endanger its safety in Bight, otTence against the 

safety of air navigation; 
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(d). In case any person places or causes to be placed on aircraft in 

service, by any means whatsoever, a device or substance which 

is likely to destroy that aircraft, or to cause damage to it which 

renders it incapable of Oight, or to cause damage to it which is 

likely to endanger its safety in Oight, commits and otTence 

against the safety of aircraft; 

(e). In case any person destroys or damages grounded aircraft or 

air navigation facilities or interferences with their operation, 

commits an otTence against the safety of air navigation; 

(f). In case any person communicates information which he knows 

to be false, thereby endangering the safety of an aircraft in 

Oight, commits an otTence against air navigation.196 

Above 1(a) Sub-section is identical in content to Article 1(a) of the Hague 

Convention of 1970. And sub-sections 1(b) to 1(t) above correspond to Article 1 para 

1( a) to 1( e) of The Montreal Convention of 1971. By using the words "commits an 

offence of unlawful seizure of aircraft and hi-jacking"197 in the Act, it went further 

than the Hague Convention, by categorically naming the offenses as unlawful seizure 

of aircraft and hijacking. The Hague Convention did not use the word hijacking at 

all. Article 1 of the Hague Convention simply says that "a person commits an 

offence"198 if he performs certain acts as specified in the article. Similarly Art.1 of 

the Montreal Convention simply states that "any person commits an offence if he 

unlawfully and intentionally carries out act or acts" as specified in the article 199 
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whereas Subsections 1(b),1(c),1(e), and 1(f) of section 9A of the Act define the 

offence against the safety of air navigation and Subsection 1( d) of the same Section 

defines the offence against the safety of aircraft. One important factor missing in 

these definitions (except 1(a) of Section 9A) is the key phrase "unlawfully and 

intentionally" which is found in the Hague Convention and the Montreal Convention. 

These words are very important and have far reaching implications. It is not hard to 

imagine a situation where a person might need to commit an act specified in Article 

1 of the Montreal Convention "lawfully and/ or unintentionally". In such a case 

according to the Hague Convention and the Montreal Convention, he does not 

commit an offence punishable under the said conventions. But in the case of the 

Nepalese Act, by omitting those key words, it has encompassed all those acts as 

offences whether done lawfully and or unintentionally or unlawfully and intentionally. 

This was not the intent of the conventions. This, in the author's opinion, is a serious 

flaw in the definition incorporated in the Act. This has left hardly any flexibility to the 

State in dealing with genuinely innocent cases. Another important factor is the 

division of the offences into certain categories ( eg. offences against the safety of air 

navigation, offences against the safety of aircraft, offences of unlawful seizure of 

aircraft and hijacking). Offences were not categorized like that in the Conventions. 

The author fails to see any real advantage in this categorization, but rather fears the 

complications which might arise from these definitions. An attempt to commit any of 

the offences mentioned earlier or acting as an accomplice to a person who commits 

or attempts to commit any such offence, "shall also be considered an offence under 
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this Section"200• This is line with the provisions of para 2 of Article 1 of the 

Montreal Convention and Article 2 of the Hague Convention. In above sub-sections 

1(b) and 1( c) of Section 9A, the word "commits" is missing before the word "offence". 

The author takes it as an error in translation; to think it otherwise would require 

further search for the motive and consequences. 

Definition of Aircraft in night or in service: 

The definition of aircraft in flight as stated in Article 3 of the Hague 

Convention and Article 2( a) of the Montreal Convention is incorporated in Section 

9B (a) of the Act in an identical way, which states "an aircraft is considered to be in 

flight from the moment when all its external doors are closed following embarkation 

until the moment when any such door is opened for disembarkation, provided that, 

in the case of a forced landing, the aircraft shall be deemed to be in flight until the 

competent authorities take over the responsibility for the aircraft and persons and 

property on board."201 The rationale behind this definition is that once the aircraft 

door is closed it is considered a world in itself and there can be little influence from 

the outside environment. For aircraft in service, the Act states: "An aircraft is 

considered to be in service from the beginning of the pre-flight preparation of the 

aircraft by ground personnel or by the crew for a specific flight until twenty four 

hours after landing. The period of service shall, in any event, extend for the entire 

period during which the aircraft is in flight pursuant to clause (a)."202 In cases of 

sabotage of an aircraft, this can be done without the actual presence of the offender 

and with delayed action by using,for example, timed-devices or radio-controlled 
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detonation. Therefore, the aircraft is considered to be in service even up to twenty 

four hours after landing. This definition matches the corresponding definition in the 

conventions. 203 

B) Penalty for the oft'ences: 

Article 3 of the Montreal Convention and Article 2 of the Hague Convention, 

require the States to undertake to make such offences punishable by severe 

penalties.204 Subsection 3 of Section 9A of the Act provides the very severe penalty 

for such offences.205 Unlawful seizure and hijacking "shall be punishable with 

imprisonment for life". This is the maximum penalty one can get under the criminal 

code of Nepal. For the attempt to commit an offence or being an accomplice, one 

may get life imprisonment or fifteen to twenty years of imprisonment. Regarding 

offences against the safety of air navigation, the offender shall be punished with 

imprisonment for life or fifteen to twenty years imprisonment. For the attempt to 

commit an offence or for being an accomplice, one shall get imprisonment for life or 

ten to fifteen years imprisonment. But, if there occurs the death of any other person 

on board the aircraft or the aircraft is destroyed, the offender shall get the life 

imprisonment, whereas the accomplice may get life imprisonment or fifteen to twenty 

years imprisonment. The properties of the both, the offender and the accomplice 

shall be confiscated. In Nepalese criminal code, life imprisonment or twenty years 

imprisonment is awarded for very serious crimes especially for murder. By making 

such provision for severe penalty under the Act, Nepal has fulfilled the obligations 
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under Article 3 of the Montreal Convention and Article 2 of the Hague Convention. 

C) Conditions for the application: 

The main condition for the application of the Conventions is the presence of 

a foreign element as stipulated in Article 4 of the Montreal Convention and Article 

3 of The Hague Convention, regardless of whether the flight is international or 

domestic.206 However these Conventions shall not apply to aircraft used in military, 

customs or police services.207 Section 9A (dealing with offenses) will be applicable 

to aircraft registered in Nepal regardless of whether it engaged in an international or 

domestic flight and the offences against air navigation facilities situated in Nepal. In 

case of aircraft registered in another State, the required condition is: (a) the place 

of take-off or landing, actual or intended, of the aircraft is situated outside the 

territory of the State of registration of that aircraft; or (b) the offence is committed 

in the territory of a State other than the State of registration of the aircraft. If the 

said navigation facilities are in foreign countries, such facilities must have been used 

in international air navigation.208 Article 4 para. 3 of the Montreal Convention 

states that, with regard to offences mentioned in sub paragraphs (a ),(b),( c), and (e) 

of paragraph 1 of Article 1, the Convention "shall also apply if the offender or the 

alleged offender is found in the territory of a State other than the State of 

registration of the aircraft." Section 9B of the Act is silent on this as is the provision 

of para 4 of Article 4 of the Montreal Convention.209 
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D) Jurisdiction: 

Article 5 of the Montreal Convention, Article 4 of the Hague Convention and 

Article 3 of the Tokyo Convention obliges the Contracting State to "take such 

measures as may be necessary to establish its jurisdiction over the offenses." Section 

9D of the Act empowers the court of the Kingdom of Nepal to establish jurisdictions 

in any of the following cases: 

(a) When the otfence subject to this Act is committed within the 

territory of the kingdom of Nepal; 

(b) When the otfence is committed against or on board aircraft 

registered in the kingdom of Nepal; 

(c) When the aircraft on board which the otfence is committed 

lands in the territory of the Kingdom of Nepal with the alleged 

otfender still on board; 

(d) When the otfence is committed against or on board an aircraft 

leased without crew to a lessee who has his principal place of 

business in Nepal or, if the lessee has no such place of business 

but has his permanent residence within the kingdom of 

Nepal.210 

This is identical to paragraph 1 of Article 5 of the Montreal Convention. This 

encompasses all the offenses mentioned in subsection 9A of the Act. For the offences 

under Section 9A committed anywhere except under the conditions mentioned above 

(subsection 1 of Section 9D), the court of the kingdom of Nepal shall have 
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jurisdiction if such alleged offender is present within the kingdom of Nepal and is not 

extradited to any State pursuant to this Act or any extradition treaty to which Nepal 

is a party. 211 

Section 9D of the Act ensures that once the offence is committed or has been 

attempted, the offender will not go unpunished for want of jurisdiction, which is also 

one of the main objectives of the Aviation Security Conventions. The punishment and 

proceedings with regard to the offences under Section 9A of the Act shall not be 

considered to exclude or limit the use of criminal jurisdiction under prevailing 

law.212 This is in line with Article 5 para 3 of the Montreal Convention and Article 

4 para 3 of the Hague Convention. 

E) Extradition or Prosecution: 

One of the fundamental issues of the Montreal Convention and the Hague 

Convention is that the offender should not go unpunished no matter where he is or 

where he has committed the offence. Therefore State parties to the Conventions are 

obliged to accept the principle of "Aut Dedere Aut Judicare." This is stipulated in the 

Article 7 of the Montreal Convention and Article 7 of the Hague Convention.213 

Section 9F of the Act incorporates the same principle in milder tone by using the 

word "may" instead of "shall" as follows: 

"9F. The offender or accused may be extradited:(!) Notwithstanding 

anything contained in the Extradition Act, 2020(1963), His Majesty's 

Government may extradite the alleged offender committing an offence 



0 

0 

128 

pursuant to Section 9A, if he is a non-Nepalese national and if the 

State in the territory of which the offence is committed or on aircraft 

registered therein, has demanded the extradition of the offender. In 

case, the extradition is not carried out in such way, the case shall 

proceeded in the court of Nepal for the purpose of prosecuting the 

offender. "214 

The Act does not allow the offence (under Section 9A) to be considered a 

political offence, no matter what the status of the offender or the purpose.215 But 

this principle "to submit for prosecution or extradition" is not without its loopholes. 

States are obliged only to submit the case for prosecution if the offender is not 

extradited. "Actual disposition of the case may be affected by a variety of 

considerations, including the factor of discretionary-prosecution, defence, and judicial 

inadequacy of witnesses or essential evidence, defence of temporary insanity, plea 

bargaining etc."216 In some cases not only extradition is refused but the authorities 

fail to submit the case for prosecution. The tragedy of PanAm 103, which killed 269 

people over Lockerbie, Scotland after an explosion on board on 21 December,1988 

"seemed to give impetus to national governments to put real teeth into international 

provisions for aviation security."217 

F) Power to Arrest: 

Article 8 of the Tokyo Convention empowers the aircraft commander to 

"disembark in the territory of any State (contracting or non-contracting) in the 
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territory of which the aircrafts lands, any person who he has reasonable grounds to 

believe has committed or is about to commit on board the aircraft an act in Article 

1, para 1b.218 He "may deliver to the competent authorities of any contracting 

State in the territory of which the aircraft lands any person who he has reasonable 

grounds to believe has committed on board the aircraft an act which, in his opinion, 

is a serious offence according to the penal law of the State of registration of the 

aircraft.'1219 In those cases, States are obliged to take into custody the alleged 

offender for further proceedings. Article 6 of the Hague Convention and Article 6 of 

the Montreal Convention, which are identical to each other, require the Contracting 

States to take into custody the offender or the alleged offender, if he or she is 

present in the territory.220 The custody should be limited to enable any criminal 

or extradition proceedings to be instituted. States are to make a preliminary enquiry 

into the facts immediately and notify immediately the State of registration of the 

aircraft and indicate whether it intends to exercise jurisdiction. 221 The State shall 

also assist the person in custody to communicate immediately with the nearest 

appropriate representative of the State of which he is a national.222 The provisions 

of these articles are incorporated in Section 9E of the Act. According to this, the 

aerodrome officials ( ie civil servants), crew members, officials of police or Royal 

Nepalese Armed Forces or any other person may arrest the offender or the accused. 

The only condition is that he or she should have reason to believe to that an offence 

under Section 9A has been committed or is likely to be committed by the accused. 

Immediately after the arrest they must deliver him to the police.223 The implication 
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of the word "any person" is that any Nepali citizen or any foreigner can arrest the 

offender or the accused. Article 6 para 2 of the Tokyo Convention gives authority to 

any crew member or passenger to "take reasonable preventive measures, if such 

action is immediately necessary to protect the safety of the aircraft or of persons or 

property therein. "224 This is of course limited to acts committed on board aircraft. 

Whether the term "reasonable preventive measures" can be equated to the "arrest" 

is a topic of debate. Even if it can be equated, the provision is limited to acts 

committed on board the aircraft. Whereas the provisions in Section 9E of the Act 

encompass all the offences mentioned in Section 9A The other condition is that if 

the arrestor is some one other than the police or a security official, one has to get 

permission from the police or security officials if there is a danger to the life of any 

person or if it is likely to cause great damage to the aircraft or to air navigation. 

Subsection 3 of Section 9E of the Act corresponds, with minor variations, with the 

Article 6 para 3 and para 4 of the Hague Convention.225 

G) Return of the seized aircraft and permission for continuation of the flight: 

According to Section 9G of the Act, if unlawfully seized or hijacked aircraft 

land within the Kingdom of Nepal, then the control of such aircraft shall be restored 

to the commander or the official or the air transport service lawfully entitled to 

possession. The continuation of the journey of the passengers and crew to the place 

of embarkation or disembarkation shall be facilitated as soon as practicable. 226 
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This is, with some minor variation, identical to Article 11 of the Tokyo Convention 

and Article 9 of the Hague Convention. In some earlier cases of hijacking, passengers 

and aircraft were unnecessarily held up even after the hijacker had been taken into 

custody. This provision will facilitate legally the restoration of control of the aircraft 

to the commander and will enable passengers and crew to continue their journey 

without any obstacle. 

H) Preventive Measures and Other Provisions: 

According to para 1 of Article 10 of the Montreal Convention, Contracting 

States are required "to take all practicable measures, in accordance with 

international and national law, for the purpose of preventing the otTenses mentioned 

in Article 1."227 Certain preventive measures such as the "search of body and goods 

of passengers or any other person" have been incorporated in Section lOB of the Act. 

The body and goods of passengers may be searched by authorised persons before or 

after boarding the aircraft ready for the flight. 228 Aircraft crew and other staff and 

workers related with the flight may also be searched.229 Those who refuse to be 

searched may be prevented from boarding the aircraft or going near to it. 230 If 

illegal weapons (including sword, khukuri, dagger etc) or explosives (including bomb, 

grenade, shots, gunpowder) are discovered with a person, then he or she will be 

delivered to the police for the legal proceedings.231 If the weapons or explosives 

or fake guns are not illegal but an attempt is made to hide them without giving 

information upon inquiry about it, the concerned authority may allow carriage of such 
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weapons or explosives by flight crew or other passenger, if "the offensive intention is 

not found upon the inquiry made by stopping the passenger or crew."232 The 

concerned official may search, without warrant, anybody and his accompanied goods, 

if an information is received or there is reason to believe that such person has 

entered or is about to enter into the aerodrome or any restricted area of it with an 

intention to commit a criminal offense under Section 9A or under other prevailing 

Nepalese law. If weapons or explosives are found, the person shall be delivered to 

the police for the proceedings upon necessary inquiry.233 The official performing 

such duties cannot be held legally liable towards anybody for the delay of the flight 

or any loss suffered due to the consequences of carrying out his duty in good 

faith. 234 From the foregoing clauses, it is evident that sufficient legal authority has 

been provided for the officials concerned for preventing unlawful seizure of the 

aircraft or suppression of unlawful acts against the safety of civil aviation. It is 

noteworthy that the searching of the body or goods of a passenger or any other 

person under Section lOB of the Act is not mandatory. The verb used in the above 

clauses is "may", not the mandatory "shall", whereas in Article 10 of the Montreal 

Convention, the word "shall" is used in connection with "endeavour to take all 

practicable measures".235 Of course, at one extreme, one may argue that there is 

no practicable measures at all, which in itself will sound absurd. Another point is that 

there might be confusion regarding authority or overlapping responsibility because 

there is no single authority responsible for searching: the provision in the Section 

mentions " chief official of any aerodrome or the employee authorised for such work 
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Other Provisions: 

133 

In general, the district court shall have the power to hear and decide the cases 

under this Act. While doing so, for the offenses contemplated in Section 9A, the 

district court has to adopt procedures laid down in the Special Court Act 

2031(1974).237 According to Section 12A of the Act, Special Court may be 

constituted by His Majesty's Government under the Special Court Act 2031(1974) for 

hearing and deciding the cases relating to offenses committed under Section 9A His 

Majesty's Government shall be complainant in the cases under Section 9A This is 

understandable, because the offences are criminal offences and in such cases, the 

State is the complainant. 238 

Section 91 stipulates that, if His Majesty's Government becomes party to the 

Tokyo Convention of 1963, the Hague Convention of 1970 and the Montreal 

Convention of 1971, then "it may issue an order mentioning the date of 

commencement of such convention and other matters that may be necessary for 

implementing such convention in the Kingdom of Nepal and such order shall be 

published in the Nepal Gazette." The order issued pursuant to subsection (1) shall 

be considered as a part of this Act239 This provision was inserted by the Second 

Amendment of Civil Aviation Act in 2030(1973). Those three conventions became 

effective for Nepal from 1979.240 Section 91 came into force on 2043/1/15 (April 

28,1987). Those three aviation security conventions have become a part of the Civil 

Aviation Act 2015(1959) since that date. 
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I) Montreal Protocol of 1988: 

The Hague and Montreal Conventions provide legal measures to protect 

passengers on board aircraft. "Other passengers who were in the process of boarding 

or disembarking found themselves internationally unprotected by law."241 This 

problem became more serious after the terrorist attack at the Rome and Vienna 

Airports in December 1985, which left 19 people dead and 112 injured and the bomb 

explosions at the Frankfurt and Tokyo International Airports in June 1985. This 

prompted ICAO to adopt resolution A26-4 at its 26th Session of the ICAO Assembly 

in October 1986, which called upon the Council "to take necessary measures for the 

preparation of a draft instrument for the suppression of unlawful acts of violence at 

airports serving international civil aviation for the consideration of the Legal 

Committee." The result was the Protocol, supplementary to the Montreal Convention 

of 1971242 which was "adopted on 24 February 1988 by consensus and without a 

vote, certainly a rare example of the unity of the political will of States in the 

development and unification of international law in this important field."243 Article 

11 of this Protocol adds the following to the list of offences in Article 1 of the 

Montreal Convention, as paragraph 1 bis: 

"Any person commits an offence if he unlawfully, using any device, 

substance or weapon: 

(a) performs an act of violence against a person at an airport 

serving international civil aviation which causes or is likely to 

cause serious injury or death or 
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(b) destroys or seriously damages the facilities of an airport serving 

international civil aviation or aircraft not in service located 

therein or disrupts the service of the airport, 

if such an act endangers or is likely to endanger safety at that 

airport. 11244 

States are obliged to establish their jurisdiction over such offences when the 

alleged offender is present in their territory; and they do not extradite to the State 

where the offence was committed. 245 This protocol lacks clarity in certain key 

phrases such as "airport serving international civil aviation" and " facilities of an 

airport". This protocol is most useful only when perpetors escape and are found in 

other country. Otherwise it can be dealt by domestic law of the State. Nepal has not 

yet ratified it. But nevertheless, since no country is immune from terrorist attacks 

these days and airports being one of the most vulnerable targets, it is in the interest 

of Nepal to ratify it as soon as possible. 

J) Convention on Marking of Explosives: 

International events can trigger the creation international legal instruments. 

The explosion of PanAm 103 over Lockerbie on 21 December 1988 killing 269 

persons on board and on the ground, focused the attention of the world community 

on the need to tighten the procedures for the detection of explosive substances.246 

The result was the adoption of the "Convention on the Marking of explosives for the 

purpose of detection" on 1 March 1991 in Montreal.247 State parties to this 
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Convention are required to prohibit and prevent the manufacture in their territory 

of unmarked explosives as well as movement of such explosives in and out of the 

country.248 Existing stockpiles, which are not specifically held for military or police 

activities, are to be destroyed, used or rendered ineffective within three years. Those 

used for military or police functions, which are not incorporated as an integral part 

of the duly authorized military devices, are to be disposed of within fifteen years.249 

There is a provision for the establishment of an International Explosive Technical 

Commission (IETC) to supervise future developments in plastic explosives 

manufacturing, marking and detection.250 Nepal, being neither a country which 

manufactures the explosives nor a major user of them, has a small role to play. But 

it might be vulnerable as a transit point for the movement of explosives by terrorist. 

It is better to join the world community in working for lasting peace and harmony 

than to stand idle. Therefore, Nepal should study this Convention seriously and move 

towards its ratification. 

K) Annex 17: Security and Aviation Security (Management) Regulation 2046(1989) 

of Nepal: 

Hijackers and terrorists, by definition, are not expected to comply with the 

international legal instruments dealing with aviation security. It is the preventive 

measures adopted by the States which will help to stop them from carrying out their 

inhuman activities. For this purpose, Annex 17 to the Chicago Convention of 1944 

was adopted by the Council on March 22, 1974, pursuant to the provisions of Article 
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37 of the Chicago Convention.251 The safeguarding of civil aviation operations and 

the safety of passengers, crew, ground personnel and the general public are the main 

aims and objectives of Aviation Security. To this end, each contracting State is 

obliged to establish an organization, develop plans and implement procedures 

regarding aviation security.252 Each contracting State is not only required to 

establish a national civil aviation security programme but is also required to define 

and allocate the tasks for implementation of it as between agencies of the State, 

airport administrations, operators and others concemed.253 In the case of Nepal, 

this obligation has been fulfilled by Aviation Security (Management) Regulation 

2046(1989). It has established the "National Civil Aviation Security Committee" for 

the purpose of making civil aviation fully safe.254 The duties, responsibilities and 

authority of this national level Committee are stipulated in Rule 2.3 which is mostly 

in line with the requirements of Chapter 3 of Annex 17. Rule 2.3 requires the 

Committee: 

1. to develop national policy on aviation security and develop and implement 

aviation security plans in line with the national security policy; 

2. to develop and implement aviation security manual concerning various 

Standards and Procedures required to implement for aviation security at the 

airports; 

3. to set procedures and implement screening and body search procedures for 

passengers and their luggage, crew and crew members; 

4. to declare prohibited zone around and nearby airport to stop general public 
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for the safety purpose; 

5. to supervise, evaluate and make necessary arrangement for security 

procedures, required infrastructures and equipments; 

6. to comply and implement security measures and procedures adopted and 

called for ICAO; 

7. to provide necessary management of other matters concerning civil aviation 

security.255 

Therefore, this national Committee has overall responsibility for aviation 

security matters including the implementation of Annex 17. This high level 

Committee , in practice, concentrates only on the formulation of broad policy aspects. 

De facto executing and implementing the authority lies with the Department of Civil 

Aviation and respective airports. Rule 4.3 authorizes the Committee to delegate its 

authority to members or Committee or officials of the Department of Civil Aviation. 

According to the wording used in Rule 4.3, it can only delegate authority and not the 

responsibility.256 The Director General of the Department of Civil Aviation shall 

act as a focal point for exchange of information related to aviation security with 

ICAO and its contracting States.257 The responsibility of the Director General 

seems to be limited only to the exchange of information. Standard.3.2.1 of Annex 17 

obliges the contracting States to "to cooperate with other States in order to adopt 

their respective national civil aviation security programme as necessary"258 and 

also to ensure "that requests from other states for special security measures in respect 

of specific flights, as far as practicable, are met."259 According to Standard.4.1 of 
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Annex 17, each contracting State is to establish an airport security programme as well 

as an airport security committee and must take various measures required for 

aviation security such as making available necessary resources and facilities, screening 

procedures and support equipment. Also measures must be taken to prevent 

unauthorized access to aircraft and to restricted areas of the airport.260 Rule 3.1 

of the Security Regulation has provision for the establishment of airport security 

committees for the airports. Their objective is the same as that of the National 

Committee, that is to make civil aviation fully safe.261 One of their main 

responsibilities is to implement effectively the guidance and manuals concerning 

aviation security authorized by the Committee(national level). Their other 

responsibilities are to implement screening procedures, to keep up to date security 

equipment and facilities and to safeguard sensitive areas of the airport. Necessary 

training and security alertness of the officials related to airport security is to be 

maintained. Overall supervision and coordination of the aviation security aspects of 

airports are to be carried out effectively.262 This committee is to be established 

basically at the airport level to carry out aviation security requirements. This is very 

important in the sense that it works at the actual implementation level, at the airport. 

As recommended in 3.2.1.1 of the Annex 17, Nepal has in included, in almost all of 

its Bilateral Air Services Agreement, a clause related to aviation security. Nepal 

generally follows the ICAO Model clause on Aviation Security with minor 

variations. 263 As in the case of the national committee, this airport committee may 

also delegate as deemed necessary all or some authority which it derives according 
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to the security regulation, to members of the airport security committee or another 

officer of the airport. 264 

His Majesty's Government can give direction to the national committee and 

airport committee from time to time as necessary.265 It shall be the duty of the 

national committee and the airport committee to with comply such direction. For 

anything missing in the regulation or any future requirements, His Majesty's 

Government can always give directions to fulfil the requirement. Provisions for the 

operator's security programme and information and reports concerning unlawful 

interference, as stipulated in chapter 5 and chapter 6 of Annex 17 respectively, are 

to be dealt in the security manual. Obviously, national and airport level security plans 

and manuals are restricted in circulation on need-to-know basis. 

At the implementation level of aviation security, airport security services in 

Nepal are being provided by the Nepal Police Force. Whenever practicable they are 

given basic airport security training. The role of the airport authority is to provide 

them with all the equipment (e.g. X-ray machine, metal doors etc.), facilities(CCfV) 

required for aviation security at he airport. Actual screening and inspections are 

carried out by them . So far there has not been any major problem, only a very minor 

incident.266 Nepal, as far as practicable, within its constraints and limitations, is 

implementing its security obligations under Annex 17. But detailed security plans, 

procedures, and manuals still need to be developed. Without these, ad-hocism will 

be the rule of the game for the time being. 
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Section ill:Air Carrier's Liability in Nepal. 

Introduction: 

The vast majority of international carriage by air is governed either by the 

"Warsaw Convention of 1929" or ''The Hague Protocol of 1955."267 Nepal became 

party to both the Warsaw Convention and The Hague Protocol on 13/5/1966. Many 

countries have enacted domestic legislation "to make the rules of the Warsaw System 

also apply in whole or in part to international air carriage that does not fall under the 

original or amended Convention as well as to domestic carriage."268 Neither the 

Civil Aviation Act 2015(1959) nor the Royal Nepal Airline Act 2019(1963) 

(hereinafter RNAC Act.) has any such specific provision to deal with the liability 

regime of the carrier. The only provision on liability is the exemption of the personal 

liability of the employee of the corporation for the damage or loss resulting from the 

exercise of authority (vested upon them) without ulterior motive or without any 

irregularity deliberately.269 Though the Warsaw Convention has been amended by 

7 Protocols, only the original Convention and The Hague Protocol are applicable to 

Nepal. Therefore, provisions of Nepalese domestic law as it relates to carriers liability 

with respect to these Conventions will be analyzed briefly. In this regard, the scope 

of the Convention, the documents of carriage, the principle of liability, the limitation 

of liability and other provisions will be discussed in general. Finally the future of the 

Warsaw system will be discussed in the light of present thinking. 
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A) The Scope of the Convention: 

According to Article 1(1), the Warsaw Convention applies to "all international 

carriage of persons, luggage or goods performed by aircraft for reward. It applies 

equally to gratuitous carriage by aircraft by an air transport undertaking. "270 The 

meaning of "international carriage" has been explained in para.2 of the same Article, 

according to which the following conditions must be met to qualify an international 

carriage: 

(a) There must be a contract made by the parties, and 

(b) The origin and destination must be situated between two Contracting States, 

whether or not there is a break in the journey, or 

(c) The origin and destination must be situated within the same Contracting State, 

if there is an agreed stopping place within the territory of another State.271 

If there are several legs in a journey, it will be considered as a single 

operation, regardless of whether one travels under a single contract or of a series of 

contracts as long as the origin and destination of that journey satisfies the criteria of 

International carriage.272 Article 2(2) excludes the application of the Convention 

to carriage under the terms of any International Postal Convention.273 Article II 

of The Hague Protocol 274 amended this provision making the Convention non­

applicable to the carriage of mail and postal packages. It has been further amended 

by Article II of the Montreal Protocol No.4 of 1975275 which has not yet entered 

into force. Also excluded from the application of the Convention, is "international 

transportation by air performed by way of experimental trial by air navigation 
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enterprises with the view to the establishment of regular lines of air navigation, nor 

shall it apply to transportation performed in extraordinary circumstances outside the 

normal scope of an air carrier's business."276 This Article has been deleted by 

Article XVI of The Hague Protocol277, thus making the Convention applicable to 

such experimental flight as well. The only exception, according to the amended clause 

is the "provisions of the Convention relating to documents of carriage are not 

applicable to the cases of carriage performed in extraordinary circumstances outside 

the normal scope of an air carrier's business."278 By way of inference, the 

Convention does not apply to carriage which is not international as defined in the 

Convention, to gratuitous carriage performed by other than air transport undertaking. 

Stowaways and crew members are excluded from the application of the Convention. 

The former lacks the contract of carriage and the latter is under a contract of service 

to perform specific duties. There are many questions raised regarding the contract 

made by the parties, departure and destination points, agreed stopping places, 

undivided carriage and the cases excluded by the Convention. The scope of this study 

precludes detailed discussions here. 279 

B) Documents of Carriage. 

One of the major achievements of the Warsaw Convention is the unification 

of rules relating to documents of carriage in air transportation. These documents are 

the passenger ticket, the baggage check and the airway bill. The Convention imposes 

strict formal requirements regarding delivery of the ticket and information contained 



0 

0 

144 

therein, for the carrier to be entitled to rely on the limit of liability. As for the 

passenger ticket "the carrier must deliver a passenger ticket" which shall contain 

specific information as stipulated in Article 3.280 Furthermore the Article states 

that "the absence, irregularity or loss of the passenger ticket shall not affect the 

existence of the validity of the contract of the transportation which is none the less 

subject to the rules of the Convention.281 If the carrier accepts a passenger without 

having delivered a ticket to him, the carrier shall not be entitled to avail himself of 

those provisions of the Convention which exclude or limit his liability.282 This 

Article 3 has been modified by Article Ill of The Hague Protocol, which, among 

other things, states that the passenger ticket shall constitute prima facie evidence of 

the conclusion and conditions of the contract. The limitation of liability clause will not 

be applicable if the ticket does not contain the specific required information. 283 

There has been much controversy regarding what constitutes the delivery of the ticket 

and the particulars to be included in it. It will be necessary to a mention few leading 

cases to highlight the evolution of thinking on this subject. In Ross Et AI V. Pan 

American Airways Inc,284, the ticket was laid before the passenger on a table at 

the airport of departure and this was held to constitute delivery of the ticket under 

the terms of the Warsaw Convention thus enabling the carrier to take advantage of 

the Convention's limitation of liability. However, in the case of Warren V. Flying 

Tiger2B5, the air carrier's delivery of tickets to servicemen at the foot of the 

boarding ramp to an international military charter flight, which did not afford the 

servicemen a reasonable opportunity to even read the tickets, much less obtain 
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additional flight insurance, was not sufficient to constitute delivery of the ticket within 

the terms of the Warsaw Convention. In another landmark case, Lisi V. Alitalia286, 

the unnoticeable and unreadable small type used for the printed notice indicating the 

applicability of the Warsaw Convention on the delivered ticket was considered 

insufficient notice that is required to be given to the passengers. However, in Ludecke 

V. Canadian Pacific Airlines287, the Court held that as long as a ticket is issued, 

the size of the print of the notice is irrelevant and hence the Convention applies. 

Finally in the famous case of Elisa Chan, et al V. Korean Airlines Ltd.288, the 

Supreme Court of the United States settled the issue with the following judgement: 

"International air carriers do not lose the benefit of the limitation on 

damages for passengers injury or death provided by the Warsaw 

Convention if they fail to provide notice of that limitation in the 10-

point type size required by the Montreal Agreement. Neither the 

Warsaw Convention nor the Montreal Agreement prescribes that the 

sanction for failure to provide the required form of notice is the 

elimination of the damages limitation. The only sanction in Article 3 

of the Warsaw Convention subjects a carrier to unlimited liability if 

it accepts a passenger without a passenger ticket having been delivered. 

The non-delivery of a ticket can not be equated with a delivery of a 

ticket in a form that fails to provide adequate notice of the Warsaw 

limitation. A delivered document does not fail to qualify as a passenger 

ticket, and does not cause forfeiture of the damages limitation, merely 
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because it contains a defective notice. The use of 8-point type instead 

of 10-point type for the liability limitation notice is not so great a 

shortcoming as to prevent a document from being considered as a 

ticket."289 

Article 3 of the Guatemala City Protocol drastically altered the requirement 

of Article 3 of the Warsaw Convention as amended by The Hague Protocol.290 

Entirely new forms of tickets, such as can be produced by electronic means, are 

allowed under this Article and formal delivery of a ticket is no longer required, nor 

is there any need for the notice of liability limitation to be given to the 

passenger.291 For the carriage of baggage, the carrier must deliver a baggage check 

in duplicate, one for the passenger and another for the carrier containing the 

particulars as specified in Article 4(3) of the Convention.292 The delivery of the 

baggage check is not required for small personal objects of which the passengers 

takes charge himself. It is to be noted that if the baggage check does not contain the 

particulars set out in (a), (f), and (h) of Article 4(3) of the Convention, the carrier 

shall not be entitled to avail himself of those provisions of Convention which exclude 

or limit his liability. With regard to carriage of goods, according to Article 5(1), every 

carrier has the right to require the consignor to make out and hand over to him a 

document called an "Air Waybill". Likewise every consignor also has a right to require 

the carrier to accept the document. 293 The procedure for the Air Waybill and 

conditions for the separate air waybill are given in Articles 6 and 7, whereas Article 

8 provides the particulars required in the air waybill.294 Article 11(1) of the 
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Convention provides that the air waybill will constitute prima facie evidence of the 

conclusion of the contract, of the receipt of the goods and of the conditions of 

transportation.295 Therefore once the air waybill is made and handed over to the 

carrier, that will determine the applicability of the Convention. As in the case of the 

baggage check, there must not be any omission of certain particulars as set out in 

Article 8 (a) to (i) and (g), otherwise the limitation of liability or exclusion of it as 

provided in the Convention will not be applicable to the carrier.296 Article 10 

makes the consignor responsible for the correctness of the particulars and statements 

in the air waybill. He will be liable for the consequences resulting from irregularity, 

incorrectness or incompleteness of the required particulars and statements. 297 

C) Principle of Liability: 

The principle of liability is deeply rooted into human civilization. In simple 

terms, he who causes damages to somebody has the obligation to compensate that 

person. The causal link between the act or omission and the damage or loss is very 

important in liability. The link may be "Causa Proxima or Causa Remota". Generally 

there are three forms of liability, namely, fault liability - which may arise due to 

intentional or negligent failure to carry out the required duty; strict liability -which 

arises regardless of fault, intentional or negligence; and absolute liability - a form of 

strict liability in which mitigation and exoneration are not permitted. The liability of 

the carrier in the Warsaw Convention is based on fault liability. Article 17 of the 

Convention sets out the condition for liability as follows: 
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"The carrier shall be liable for damage sustained in the event of the 

death or wounding of a passenger or any other bodily injury sutfered 

by a passenger, if the accident which caused the damage so sustained 

took place on board the aircraft or in the course of any of the 

operations of embarking or disembarking. "298 

The fault of the carrier is presumed, unless he proves that he and his agents 

have taken all necessary measures to avoid the damage or that it was impossible for 

him or them to take such measures.299 For the destruction, loss of or of damage 

to any checked baggage or any goods, the carrier will be liable if the occurrence 

which caused the damage so sustained took place during the transportation by 

air.300 As provided in Article 19, the carrier is also liable for damage caused by 

delay in the transportation by air of passengers, baggage or goods.301 The carrier 

may be exonerated partly or wholly, in accordance with the provisions of its national 

law if the carrier proves that the damage was caused by or contributed to by the 

negligence of the injured person. 302 A number of difficulties have arisen regarding 

the different approaches in interpretation of Article 17. In particular, terms like "any 

other bodily injury", "accidents" (what constitutes accident and did it caused the 

damage?), the meaning of "in the course of any of the operations of embarking or 

disembarking", the meaning of "all necessary measures" or "impossible for him to 

take such measures". "Certain of its provisions are still subject to contradictory 

decisions and interpretation by different courts of the various Contracting States. 

Some of the divergence emanates from the court's fundamental approach to 
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interpreting the Convention."303 Some of the important court decisions, which will 

be briefly mentioned below, will highlight this point. In Air France V. Saks304, an 

elderly passenger had suffered hearing loss during the aircraft's descent for landing. 

She had argued that "accident" should be defined as a hazard of air travel and that 

her injury had indeed been caused by such a hazard. But the Supreme Court of the 

United States held that "it is the cause of the injury that must satisfy the definition 

rather than the occurrence of the injury alone and hence, an airline could not be held 

liable for a passenger's hearing loss caused by her reaction to normal cabin 

pressurization changes during normal landing." In Herman V. Trans World Airlines 

Inc.305 and Husserl V. Swiss Air Transport Co.306, aircrafts were diverted to a 

desert location. The U .S. Court interpreted that the damage had been sustained while 

on board the aircraft during the flight. In the second case the Court stated: 

"the drafters of the Convention undoubtedly assumed that the time 'on 

board the aircraft' included all of the time between embarkation at the 

origin of flight and disembarkation at a scheduled destination of a 

t1ight"307 

In clarifying whether the accident occurred in the course of any of the 

operations of embarking or disembarking, the location of the victim at the time the 

damage occurred was considered the decisive factor. In Macdonald V. Air 

Canada308
, in which an elderly plaintiff fell in the baggage collection area of the 

terminal. It was argued that the damage she sustained occurred during the operation 

of disembarkation and therefore the carrier should be liable. It is noteworthy to quote 
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the decision of the Court of Appeals for the first circuit, which held " it would seem 

that the operation of disembarking has terminated by the time the passenger has 

descended from the plane by the use of whatever mechanical means have been 

supplied and has reached a safe point inside the terminal ••• "309 This location test 

has been discarded in a number of other cases involving embarking passengers. A 

new criteria known as the "Day Test" has been applied. This test was formulated in 

the cases of Day V. Trans World Airlines Inc.310 and Evangelinos V. Trans World 

Airlines Inc.311 Both cases, involved the same terrorist attack on passengers in the 

travel lounge of a Greek airport, who were lining up for a hand baggage check and 

a physical search conducted by the Greek police prior to boarding. In the Evangelinos 

case, the Court states as follows: 

"In our view, three factors are primarily relevant to a determination 

of the question of liability under Article 17: location of the accident, 

the activity in which the injured person was engaged, and the control 

by the defendant of such person at the location and during the 

activity taking place at the time of the accident alleged to be 'in course 

of any of the operations of embarking'"312 

This tripartite test was found to be satisfied in both cases and hence the airline 

was held liable for the damages. In Herman V. Trans World Airlines Inc. 313, the 

hijacked aircraft remained for a week in a desert location in Jordan, the Court held 

that the airline was absolutely liable for both physical and emotional injuries 

sustained by the passengers during international air transportation. The controversy 
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surrounding whether mental anguish can be recoverable has been settled in a recent 

U.S. Court decision. In the case "Re Korean Airline disaster of September 1, 

1983"314
, the jury of the U.S. District Court, had earlier awarded 50 million US 

dollars of punitive damages to the victims. However that decision was overturned on 

7 may 1991, by the United States Court of Appeals. It held that the "Convention 

disallowed awards of punitive damages. Article 17 of the Convention strongly implied 

that a carrier's responsibility was compensatory. A finding of wilful misconduct 

under Article 25 does not create a right to recover punitive damages."315 

The Convention does not specify who may bring suit in respect of death or 

injury or the type of damage recoverable. Courts have simply applied the Lex fori for 

compensable damages. Therefore there is a considerable difference of attitude in the 

different courts as far as the calculation of damages is concemed.316 The carrier 

will be liable for registered baggage or goods if the destruction of or loss of or 

damage occurred during the carriage by air.317 The carrier will be liable only 

during the period when the baggage or goods are "in charge of the carrier." The 

carrier's responsibility begins when it accepts the consignment note and the goods. 

According to Article 11(1) of the Convention, "the air consignment note is prima 

facie evidence of the conclusion of the contract, of the receipt of the goods and of 

the conditions of carriage.318 The carrier is considered in charge of the goods until 

they are delivered it to the consignee or his agent. 

The raison d' etre of air transport is the advantage of its rapidity compare to 

other modes of transport. Therefore carriers are required to perform their 
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contractual duty as quickly as possible and are liable for damage occasioned by delay 

in the carriage by air of passengers, baggage or goods.319 But contractual clauses 

of most carriers (especially lATA member carriers) applicable to the carriage of 

passengers320 and the carriage of goods321, makes it almost impossible to 

establish liability for delay. One commenter comments the principle of liability for 

delay as follows: "the actual conditions of carriage do not openly contradict the terms 

of Article 19, but they deprive the Article of any real meaning. The principle of 

liability for delay is respected, but the condition precedent to the application of the 

text i.e the existence of delay, is made unattainable. "322 

D) Limitations of Liability: 

The amounts of the carrier's liability is limited under Article 22 of the 

Convention. The monetary unit used to express those limits is found in the gold 

clause (Poincare Francs consisting of 65.5 milligrams of gold of millesimal fineness 

nine hundred). The limits amount to 125,000 Francs (about US $ 10,000, according 

to the last published official price of gold quoted as US $ 42.22 per troy ounce of 

pure gold) for each passenger, 250 Francs( about US$ 20)per kilogram of baggage or 

goods and 500 Francs (about US$ 400) for objects carried by the passenger.323 

This liability limit may be raised to a higher limit of liability by a special contract if 

the carrier and the passenger agree to that.324 This is widely practised by the 

carriers voluntarily or otherwise, especially after the Montreal Agreement of 13 May 

1966. The Hague Protocol of 1955 doubled the limit for passengers, but left the other 
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limits unchanged. The following arguments have been often put forward for the 

justification for the limitation of liability. 

"a) Analogy with maritime law with its global limitation of the shipowner's 

liability; 

b) Necessary protection of a financially weak industry; 

c) Catastrophical risks should not be borne by aviation alone; 

d) Necessity of the carriers or operators being able to insure against these risks; 

e) Possibility for the potential claimants to take insurance themselves; 

f) Limitation of liability as a counterpart to the aggravated system of liability 

imposed upon the carrier and operator ('quid pro quo'); 

g) Avoidance of litigation by facilitating quick settlements; 

h) Unification of the law with respect to the amount of damages to be 

paid.n325 

Most of these arguments are hardly convincing and justifiable at present. 

Aviation has become a powerful industry with sophisticated risk management through 

a complex insurance system. As long as gold was the standard basis of the 

international monetary system, there was no problem in conversion of the 

compensable amount into national currencies. But, because of demonetization of gold 

by the International Monetary Fund (IMF) in March 1968, gold ceased to be a firm 

yardstick of value. This has reduced Article 22 to some extent to a "lottery" 

depending upon the fluctuation of the price of gold according to supply and demand 

like the price of any other commodity. The difficulty surrounds the choice of four 
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alternatives: 

a) The last official price of gold in the United States. 

b) The free market price of gold. 

c) The SDR (Special Drawing Right - a monetary unit of IMF). 

d) The exchange rate of the current French Franc."326 

The supreme Court of United States settled the controversy surrounding the 

conversion, giving the following decision in Trans World Airline Inc. V. Franklin Mint 

Corp. et a1327: 

"The Warsaw Convention cargo liability limits remain enforceable in 

United States Courts and are not rendered unenforceable by the 1978 

repeal of the Par Value Modification Act(PVMA). The repeal of the 

PVMA was unrelated to the Convention and was intended to give 

formal effect to a new international monetary system •••• The erosion of 

the international gold standard and the 1978 repeal of the PVMA 

cannot be construed as terminating or repudiating the U.S. duty to 

abide by the Convention's liability Limit.. as calculated from the last 

official price of gold in the United States, is not inconsistent, with 

domestic law or with the Convention itself. Tying the Convention's 

liability limit to today's gold market would fail to effect the purpose 

of the Convention's framers and would be inconsistent with well­

established international practice."328 
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E) Other Provisions: Wilful Misconduct. 

One of the most controversial and most invoked articles of the original 

Convention is Article 25 concerning wilful misconduct. This is partly because of 

inherent difficulties in interpretation and application, and partly because it is one of 

the few openings through which the limits of the carrier's liability in Article 22 of the 

Warsaw Convention can be overcome and obtain full compensation for damage 

suffered can be obtained.329 According to Article 25 of the Convention, a carrier 

cannot avail himself of the provisions which exclude or limit his liability if " the 

damage is caused by his wilful misconduct or by such default on his part as, in 

accordance with law of the court seized of the case, is considered to be equivalent to 

wilful misconduct."330 Most of the controversy surrounds the interpretation of 

whether 'faute lourde' (gross negligence ) should be treated as 'dol' (wrong 

intentionally committed) on the basis of the maxim "culpa lata dolo equiparatur (i.e. 

gross negligence is equivalent to dol)". Some of the following cases will highlight the 

different interpretations. In Horabin V. British Overseas Airways Corporation331, 

the Court, interpreting the wilful misconduct, directed the jury as follows: 

"To be guilty of wilful misconduct the person concerned must 

appreciate that he is acting wrongfully, or is wrongfully omitting to act 

and yet persists in so acting or omitting to act regardless of the 

consequences, or acts or omits to act with reckless inditTerence as to 

what the result may be." 

In Grey El AI V. American Airlines Inc.332, the U.S. Supreme Court defined 
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"'wilful misconduct' as a conscious intent to do or omit doing an act from which harm 

results to another, or an intentional omission of a manifest duty." In Reiner V. 

Alitalia Airlines333, the New York Supreme Court held that 'the determination of 

wilful misconduct does not require a single act of horror but may be based upon the 

cumulative effect of numerous departures from required standards on the part of the 

defendant or any of its officers, agents or employees." In Lambert c. Curion334, all 

on board a helicopter were killed in a crash when the pilot flew under the cables of 

an aerial railway in the Mont Blanc. The Second Chamber of the Cour de Cassation 

drew inference from the pilot's behaviour and concluded that the pilot had knowledge 

of the dangers involved and he deliberately and unnecessarily exposed his passengers 

to it. Plaintiffs in many civil law courts were comparatively in a better situation than 

those in common law countries. ''The reason is that most civil law courts widened the 

scope of Article 25 by use of notion of faute lourde, whilst no similar move was made 

to resort to 'gross negligence' in common law courts. The divergence appears all the 

more clearly when it is realized that faute lourde and gross negligence are almost 

identical notions."335 The Hague Protocol of 1955 redrafted 'wilful misconduct' in 

Article 25. Now the plaintiff is required to prove" that the damage resulted from an 

act or omission of the carrier, his servants or agents, done with intent to cause 

damage or recklessly and with knowledge that damage would probably result."336 

Jurisdiction: 

Article 28 of the Convention covers the question of jurisdiction and provides 

four fora where a plaintiff may bring suit. those are where the carrier: 
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a) is ordinarily resident; or 

b) has his principal place of business; or 

c) has an establishment by which the contract was made; or 

d) before the court having jurisdiction at the place of destination.337 

Questions of procedure are left to the lex fori.338 For the combined carriage 

performed partly by air and partly by any other mode of carriage, the Convention is 

applicable only to that portion of the carriage which is performed by air.339 The 

provisions of the Convention are of imperative nature and the parties cannot infringe 

the rules under the penalty of nullity.340 The Warsaw Convention is a very far 

sighted and successful convention. As one commenter puts it: 

"The package of solutions embodied in the Warsaw 

Convention must be considered to be far-sighted and 

creative and drafted with profound legal vision. The 

basic principles of the Convention have survived 

successfully from the days of infancy of Civil Aviation 

well into the jet age and the years of supersonic 

Oight."341 

Though the Warsaw Convention is the most successful and widely accepted 

international private air law as mentioned earlier, one must not fail to note that it 

deals with only certain aspects of private law governing international carriage by air. 

There are a host of other areas where it is salient. "More specifically, it does not deal 

with the legal capacity of the parties to the contract; the form, validity, cancellation, 



0 158 

voiding, violation and non-execution of the contract; the negotiability of the airway 

bill; the legal status of the carrier, his agents and servants and the basis of their 

liability; the gratuitous carriage which is not performed by an air transport 

undertaking; the rights and obligations of the passenger; and most procedural 

matters."342 

F) Air Carrier's liability in Nepalese law: 

Since Nepal is to the Warsaw Convention and The Hague Protocol, air 

carriers in Nepal are liable under these Conventions for their international carriage 

as defined in the Convention. In order to obtain the greatest benefit from the 

Warsaw System, it is desirable and important to make domestic legislation in 

harmony with the provisions of the Conventions. Yet, so far it has not been 

incorporated into domestic legislation. There is no special legislation concerning the 

air carriage contract or aviation tort in Nepal. Therefore, liability in cases of domestic 

carriage by air, will be governed by conditions of contract of carriage, general law of 

contract, and general provisions of tort in the civil code of the country. The national 

airline is liable only according to the conditions of the contract (the airline ticket 

being the or document contract of carriage )343 and acceptance of the ticket 

constitutes prima facie evidence of the acceptance of the conditions set forth in the 

ticket.344 The principle of liability is based on fault, but the fault of the carrier is not 

presumed; it has to be proven, as provided in condition 2(1) of the ticket as follows: 

"The Carrier shall be liable for damage to passengers and their 
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baggage only when such damage takes place on board the aircraft or 

in the course of embarking on or disembarking from the aircraft and 

such damage is proved to have been caused by the negligence of the 

carrier; any contributory negligence of the passenger shall be subject 

to the applicable law."345 

Contrary to the Warsaw System, where fault of the carrier is presumed with 

the reverse burden of proof, here it is rather the victim, who has to prove that 

'damage so sustained has been caused by the negligence of the carrier." This puts 

domestic passengers in a disadvantageous position in relation to passengers on 

international flights. When a domestic flight becomes an extension of an international 

flight, local passengers on that flight will be in a disadvantageous position compared 

with the international passengers on the same flight. 346 Any contributory negligence 

of the passenger will be dealt with in accordance with the applicable law (i.e. lex 

fori). This is in line with Article 21 of the Convention. The liability is limited to the 

maximum amount equivalent to US$ 20,000 for passengers, US$ 20 per KG for 

registered baggage and US$ 400 for carry on Articles, in local currency.347 These 

amounts are approximately equal to the amount prescribed by The Hague Protocol. 

The carrier's liability can neither be raised nor claimed otherwise. According to 

condition no.3 of the ticket, unless the lex fori determines otherwise, all claims for 

compensation for injury or damage or loss howsoever caused will be limited to the 

specification in the ticket only. Condition no.3 states as follows: 

"Subject to condition 2 above and unless the applicable law otherwise 
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requires, the Carrier shall be under no liability to passengers or for 

their baggage and personal articles and passengers renounce for 

themselves, their representatives and defendants all claims for 

compensation for injury (fatal or otherwise) loss, damage or delay 

howsoever caused whether directly or indirectly to the passengers or 

their baggage or to persons who, but for this condition, might have 

been entitled to claims and whether caused or occasioned by the act, 

neglect or default of carrier and otherwise howsoever and the 

passengers for themselves and their estates will indemnify the carrier 

against such claim."348 

This condition not only gives no choice to the passenger but also the passenger 

is forced to renounce the right to all claims of compensation against the carrier for 

injury, loss or damage howsoever caused, except under the limit set by the carrier or 

unless the applicable law determines otherwise. In other words, even in cases of wilful 

misconduct or gross negligence on the part of the carrier, the victim cannot claim 

otherwise. This is a gross injustice to the passenger and not in line with the provisions 

of the Warsaw System of liability to which Nepal is a party. The applicable law is not 

very clear in this regard to determine otherwise. The only recourse the victim may 

have is to nullify the contract on the ground that this is against the public order and 

is a forced contract. According to Section 8 of the Contract Act 2023 (1966), " a 

contract will be 'ipso facto' null and void if it is against public policy or benefit or for 

an immoral motive. "349 According to Section 7 of the same Act, a victim of a 
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forced contract can petition for the nullification of the contract.350 To bar the 

victim from exercising the right to seek the compensation for real damages, even in 

case of wilful misconduct or gross negligence, is against public policy or order. It is 

a forced contract in the sense that the passengers have no other choice ( remote air 

fields cannot be reached by other modes of transportation). The carrier is always in 

an advantageous position to dictate the terms and such a forced contract (the French 

used the term "contract d'adhesion"), should always be questionable in the court 

regarding validity. No provision of the conditions of the contract can be altered or 

modified or waived by any agent, servant or representative of the carrier.351 There 

is no choice of fora and therefore no conflicts of jurisdiction. According to condition 

no.9, "the contract of carriage comprised in this ticket shall be construed according 

to the law of the Kingdom of Nepal."352 The crucial question is whether these 

conditions of contract are compatible with the Contract Act 2023(1965?53 of 

Nepal? Section 2(a) of the said Act defines a contract "as an agreement between two 

or more parties to act or omit to act for something." Section 4 of the same act 

provides for the proposal and acceptance of the contract and Section 6 allows 

conclusion of the contract according to published public notice. Analysing those 

provisions, the domestic passenger ticket and baggage check can be considered as 

document of contract. Provision for compensation is provided in Section 15 of the 

Contract Act, according to which "compensation should be provided according to the 

specified conditions in the contract, if so specified, and if not so specified, the 

claimant may be compensated for real damage sustained. Indirect or imaginary 
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damages shall not be compensated." Since the liability limit has already been specified 

in the ticket and the ticket constitutes prima facie evidence of conclusion of the 

contract and acceptance of the conditions set forth, there seems to be no other 

recourse available to the domestic passenger in Nepal, unless the applicable law 

determines otherwise. It would be very difficult to seek compensation for damages 

under the Nepalese Contract Act. There are many vague provisions in the principles 

of contract. Even after 7 years of enactment, legal principles concerning such term 

as contract, its scope, cause of the damage, and damage evaluation procedures have 

not yet been developed. The concept of tort and its provisions are very much 

underdeveloped. There are no substantial tort laws in Nepal. There are only some 

scattered provisions of tort. In fact, in Tunga Samsher V. Indian Airline case in 

2012(1960), the Supreme Court of Nepal had held that compensation for death 

caused due to an aircraft accident cannot be claimed under Nepal Law.354 Other 

domestic private airlines of Nepal, for want of any other alternative, have been 

instructed to follow the suit of national airlines regarding liability limitation. The 

present de facto liability regime in domestic air transportation is far from being 

satisfactory. One even wonders whether such a stringent requirement for the 

passenger to prove the negligence of the carrier and the unbreakable limit of liability, 

does not constitutes an infringement of the fundamental rights of the people and 

hence the constitution. Harmony between the liability regime in international carriage 

and domestic carriage is an essential element for the development of air 

transportation. 
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G) Future of the Warsaw System: 

The most criticised and controversial aspect of the Warsaw Convention is 'the 

limitation of liability'. As one commenter puts it as follows: 

"By imposing a low limit of liability, the Convention purported to 

achieve an impossible task: to 'unify' the cost of living in the 

international community by pretending that the lowest denominator 

was a 'common denominator' under all circumstances. The economic 

reality is ditTerent and it is not possible to attach one single 'price tag' 

on loss of life or physical injury everywhere in the world. What may be 

marginally acceptable as a compensation in a developing country with 

low cost of living is totally unrealistic for a great number of countries 

with high cost of living. "355 

Though the Hague Protocol doubled the limit of liability with respect to 

persons, the United States-the major aviation country without whose participation 

success of and continuity of the Warsaw System is very much doubtful, did not 

consider it satisfactory enough to warrant ratification. Because of the unacceptable 

low limits of liability, claimants, especially in the United States, used every 

conceivable avenue to break the Warsaw limit by using shortcomings in the ticket, 

notice , invoking wilful misconduct or even seeking punitive damages. The growing 

discontent of this low limit reached its boiling point in 1965, when the United States 

gave notice to denounce the Convention. The collision course was averted by the so 

called "Montreal Agreement of 1966"- a private agreement between carriers operating 
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to, from or via the United States to raise the limit to US$ 75,000 (inclusive of legal 

fees and costs) or US$ 58,000 (exclusive of legal fees and costs) in case of death or 

bodily injury of a passenger and to waive any defence available under Article 21(1) 

of the Convention (thereby accepting strict liability regardless of fault). ICAO 

prepared a package to modernize the Warsaw System with a view to satisfying the 

needs of the United States. This package was adopted by a diplomatic conference on 

8 March 1971 and popularly known as the Guatemala City Protocol. But the Protocol 

did not enter into force because of failure to ratify it by the United States. This 

Protocol , which was later modified by the Montreal Protocol No.3 in 1975 to 

introduce the SDR monetary system, truly reflects the development, modernization 

and improvement of the Convention. Among other things, it simplified the documents 

of carriage ( opening the way for electronic means of ticketing), introduced the 

concept of strict liability regardless of fault, raised the limit considerably (e.g. then 

equivalent to US$ 100,000 for passengers), added an additional jurisdiction. It could 

have been the solution to the crisis of the Warsaw System, had it been ratified by the 

United States. Unfortunately, not everybody agreed with it. Prof.Bin Cheng, the best 

known scholar in the field of international air law comments as follows: 

"The result was the ill-conceived Guatemala city Protocol of 1971 to 

amend the Warsaw-Hague Convention, ill-conceived in sofar as 

passenger liability is concerned. The Protocol is through and through 

carrier-oriented. It and its reincarnation MAP3 draped in SDR, have 

completely messed up the elegant structure and delicate balance of 
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interests of the Warsaw System. "356 

He further commented that "if such a regime (i.e. deletion of Article 25:wilful 

misconduct) were to be found in a contract, instead of a treaty, many systems of law 

and of conflict of laws, especially in civil law countries, would declare it to be contrary 

to public policy, violative of ordre public or contra bonos mores- in short null and 

void."357 The flow of ramifications of Montreal Protocols have been well below 

expectation and in fact none of these protocols are in force at present. The main 

obstacle being the delay in ratification by the United States. It was noted recently that 

the proposal to ratify Montreal Protocol No.3 has run into new difficulties in the 

U .S.Senate, particularly because of mounting legal and constitutional doubts over the 

viability of the suggested passenger-paid supplemental plan which forms an 

indispensable part of the ratification proposal.358 While the debate was going on 

in the United States, the other parts of the world, especially western Europe started 

taking unilateral action to increase their limit of liability to the equivalent of 100,000 

SDR in their national currencies or directly in terms of the SDR.359 The so called 

Malta-Group of States also raised the limits of liability towards passengers by simply 

requiring their airlines to subscribe a special contract.360 In Italy, by Law No. 274 

of 7 July 1988, the limit of liability for passengers must not be less than 100,000 

SDR361 for Italian carriers and others who want to fly to, from or via Italy. In a 

recent EC Consultation Paper circulated to its member States regarding possible 

community action to harmonize the limits of passenger liability and to increase the 

amounts of compensation for international accidents victims in Air Transport362, 
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the following elements were suggested for in-depth discussion on the structure and 

substance of a community system on passenger liability: 

a) Fair compensation, simple and speedy procedures, Transparency - From the 

point of view of users and third parties. 

b) Controllable/acceptable compensation/insurance costs; equal treatment 

between different carriers and types of operation; Efficient insurance system -

Interests of air carriers and/or aeronautical manufacturers. 

c) Aeropolitical and general public policy considerations - must fit with existing 

obligations and procedures at bilateral and multilateral level. 

To encompass these, three basic policy options were suggested, namely, -

Mandatory versus optional rules; unlimited versus limited compensation limits and 

solution inside or outside the Warsaw System.363 In Japan, for domestic carriage 

the liability limit has been unlimited since April1,1982 and for international carriage, 

Japanese Carriers waived the limits effective November 20, 1992.364 Thus the 

Japanese carriers will accept strict liability for claims up to 100,000 SDR and 

unlimited liability beyond that, while reserving their defence under Article 20(1) of 

the Warsaw Convention (i.e. right to prove that the carrier and his agents have taken 

all necessary measures to avoid the damage or that it was impossible for him or them 

to take such measures). Prof.Bin Cheng considers this Japanese initiative as a 

historic landmark in the evolution of the Warsaw System365 and preferred to "tear 

up" the Guatemala/Protocol No.3 and suggested to "shore up" Warsaw/Hague System 

by a sort of "Japanese solution" from which "a much healthier Warsaw System will 



c 

0 

167 

doubtless emerge."366 The main defects of Guatemala/Montreal Protocol No.3 are 

the unbreakability of the limit in any circumstances and deletion of Article 25-

provision for wilful misconduct. But these can be rectified by a supplementary 

compensation plan and the victims would be compensated from a source other than 

the carrier. One cannot easily put aside the collective wisdom and balance of interests 

reached by 180 member States of ICAO. After all, in an unlimited liability scheme, 

in the end passenger will foot the bill. As one noted scholar in this field comments 

as "since there are 'no free lunches' any where in the world, it will eventually as 

always be the consumer (passenger) who will pay the increased cost of risk 

management (insurance premiums) and of the settlements which will appear on the 

balance sheet as an integral part of the operating cost of each airline."367 

The dye has been cast and the ball has started rolling. Already 19 States have 

ratified Protocol No.3368 and 21 States have ratified Protocol No.4.369 Sooner 

or later, the Protocols will enter into force. One can not afford to be left behind the 

bandwagon of the world community in these days of interdependence. 
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1. 

2. 

CONDfinONSOFCONTRACT 
This Passenger ticket and Baggage Check is issued by Royal Nepal 
Airlines Corporation, hereinafter referred to as the "carrier", and 
accepted by the passenger who hereby agrees to the conditions set 
forth herein. 
Passengers and their baggage (registered and personal articles) are 
accepted for carriage upon condition that: 
(i) The Carrier shall be liable for damage to passengers or their 
baggage only when such damage takes place on board the aircraft or 
in the course of embarking on or disembarking from the aircraft and 



0 

3. 

4. 

5. 

6. 

7. 

0 8. 

187 

such damage is proved to have been cause by the negligence of the 
carrier; any contributory negligence of the passenger shall be subject 
to the applicable law. 
(ii) For death, wounding or bodily injury of a passenger liabilities shall 
be limited to the maximum amount equivalent to US$ 20,000 in local 
currency. 
(ill) For loss of or damage to: 
(a) registered baggage shall be limited to amount equivalent to US$ 20 
per KG. in local currency. 
(b) personal articles retained by the passenger shall be limited to the 
maximum amount equivalent to US$ 400 in local currency. 
Subject to condition 2 above and unless the applicable law otherwise 
requires, the Carrier shall be under no liability to passengers or for 
their baggage and personal articles and passengers renounce for 
themselves, their representatives and dependents all claims for 
compensation for injury (fatal or otherwise) loss, damage or delay 
howsoever caused whether directly or indirectly to the passengers or 
their baggage or to persons who, but for this condition, might have 
been entitles to claims and whether caused or occasioned by the act, 
neglect or default or Carrier and otherwise howsoever and the 
passengers for themselves and their estates will indemnify the Carrier 
against such claim. 
The limitation of and exclusion from liability of Carrier referred to in 
conditions 2 and 3 respectively shall apply to and be for the benefit of 
agents, servants and representatives of the Carrier and any person 
whose aircraft is used by Carrier for carriage and its respective agents, 
servants and representatives. 
Registered baggage will be delivered to bearer of the baggage check. 
In case of damage to or loss of baggage complaint must be made in 
writing to Carrier forthwith in the airport counter of the Carrier after 
discovery of damage or loss. 
The ticket is good for carriage for one year from date of issue, except 
as otherwise provided in this ticket, in Carrier's tariffs, conditions of 
carriage or related regulations. The fare for carriage hereunder is 
subject to change prior to commencement of carriage. Carrier may 
refuse transportation if the applicable fare has not been paid. 
Carrier undertakes to use its best efforts to carry the passenger and 
baggage with reasonable dispatch. Times shown in timetables or else 
where are not guaranteed and form no part of this contract. Carrier 
may without notice substitute alternate carriers or aircraft, and may 
alter or omit stopping places shown on the ticket in case of necessity. 
Schedules are subject to change without notice. Carrier assumes no 
responsibility for making connections. 
Not agent, servant or representative of Carrier has authority to alter, 
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modify or waive any provision of this contract. 
The contract of carriage comprised in this ticket shall be construed 
according to the law of the Kingdom of nepal and any action arising 
therefrom shall be sought only in a Court of the Kingdom of Nepal. 

344. Ibid., condition 1. 

345. Ibid., condition 2(1). 
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Chapter 4. Conclusions: 

A. Revision and promulgation of the Act and Rules: 

So far, only two Acts, namely -Civil Aviation Act 2015(1959) and Royal Nepal 

Airline Corporation Act 2019(1963), have been promulgated to deal with air 

transport matters in Nepal. Under the Civil Aviation Act, four Rules have been 

made. They are Civil Aviation Rules 2019(1962)- to deal with the registration and 

marking of aircraft, issuing of licence to the flight crew, airworthiness of the aircraft, 

aviation medical board; Civil Aviation (Investigation of Accident) Rules 2024(1967); 

Airport Charges Rules 2038(1981); Aviation Security (Management) Rules 

2046(1989). Under the RNAC Act, so far, only two Rules have been made . They are 

RNAC Employee's Rules 2031(1974) dealing primarily with the regulations and 

conditions of services for RNAC employees; and RNAC Financial Administrative 

Rules. 

Nature of the regulatory approach to deal with air transportation has been 

drastically changed in the two decades. Nepal has already embarked on liberalising 

air transport policy and allowing competition in the domestic sector. Already there 

are four new domestic airlines operating in Nepal. But the Act has not been revised 

since 1977. Though there are number of provisions in the Act to make rules, no 

specific rules and regulations have been made to deal with the present trend in air 

transport activities. Predatory pricing, price fixing agreements, market manipulation, 

leveraged buy out (LBO), mergers etc. are distortions of the competitive environment 

in the air transport industry. There is no specific Act or Rules similar to Anti-trust 
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law in the U.S.A and Competition Rules in the EEC. 

Another area which needs to be addressed urgently is the Warsaw System of 

carrier's liability. Nepal has not yet incorporated the Warsaw Convention of 1929 and 

the Hague Protocol of 1955 into its domestic air legislation. Hence, air carrier's 

liability for domestic air transportation in Nepal is governed by the conditions of 

contract. The conditions, as stipulated by the national airline, favour the airline and 

the rights of the passengers are very much limited and restricted to the extent of 

being against the public order. 

On safety regulation, the Department of Civil Aviation also lacks adequate 

authority to carry out its functions effectively and efficiently. For example it lacks the 

authority to issue air navigation orders with legal binding authority essential for the 

safe operation of flight. Considering the overall responsibility of the Department of 

Civil Aviation on aviation matters and national obligations arising as a party to the 

international air law conventions, in the author's opinion, promulgation of Acts, Rules 

and Regulations on the following subjects are urgently required: 

- Rules to regulate air transport services, including competition laws in air transport 

the operations. 

- Rules to regulate air traffic services, including operation of airports and airways. 

- Rules to regulate environmental pollution, including aircraft noises, restriction of 

construction and settlement in the specified areas around airports. 

- The promulgation of the Carriage by Air Act to extend the Warsaw System of 

carrier's liability in domestic air transportation. 
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- The promulgation of a separate Aviation Security Act. 

Therefore, a comprehensive revision of the present Act and Rules should be 

carried out as soon as possible to encompass above the mentioned subjects. 

B. Privatization of the Airline Industry: 

The air transport activities of an airline always play a very significant role in 

the national economy. Because of the need to ensure a regular and reliable provision 

of air services to all parts of a country at the lowest cost to fulfil the public service 

obligation of the nation, traditionally, national airlines have been protected from 

competition and in most of the developing countries, it enjoys a monopoly of the 

passenger air transport. Most of the national airlines are owned and controlled by the 

· Government. This has led to managerial inefficiency and public deficits. This resulted 

in a heavy burden on the public exchequer. The modem trend is to introduce 

progressive privatisation of the airline industry to eliminate the financial commitment 

of the Government and to increase efficiency and cost-effectiveness. Privatisation also 

offers relief to the civil service, which is overburdened with involvements in public 

enterprise matters. Therefore, in the author's opinion, RNA-the national airline, 

should be progressively privatised and be allowed to function freely in the competitive 

commercial environment. To protect it from denationalization by way of merger and 

acquisition from foreign airline industry, equity participation should be limited to 25 

percent of the voting share, so that the control of the airline lies with the Nepalese 

nationals. The Government may also opt for a golden share concept authorising a 

veto power when the national interest is at stake. The regulatory role of the 
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Government should be limited to safety, security, assuring a fair competition, 

protection of the environment, labour interest, consumer interest and the public 

interest. 

C. Need for an Autonomous Civil Aviation Authority: 

Most of the regulatory structures of an aviation authority follow one of the 

following patterns: 

l.Airports within a Civil Aviation Administration: 

Traditionally, most international airports are operated by a Civil Aviation 

department, under the guidance from sectoral ministry (usually Ministry of Transport 

or Civil Aviation). In such cases, operation of an airport is part of the overall 

functions of the department which include the operation of route facilities and 

services, inspection of aircraft, issuance of certificates and licences, approval of air 

carrier's fares and. rates, negotiations of bilateral air services agreements etc. 

2.Autonomous Airport Authority: 

Most of the international airports, especially in Europe and the United States, 

operate as autonomous airport authorities. The main objective is to meet the needs 

of the local people and users of the airport. This type of authority, also sometime, 

operate and manage route facilities. The Civil Aviation Administration mostly looks 

after the safety regulations and licensing. 

3.The Autonomous Civil Aviation Authority: 

In a small State, where operation of an international airports constitutes major 

aviation activity, it will be of little use to have two separate authorities-one for 
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operating an international airport and other for the administration of aviation 

regulations. This could result in costly duplication of functions. The other important 

factor is the potential rivalry between airport authorities and the civil aviation 

administration, which may have detrimental effects on air transport development. 

Therefore, in such a situation, a single autonomous Civil Aviation Authority will be 

more efficient and cost-effective than a separate authority for airport and civil 

aviation administration. 

4.Privatisation of Airports: 

A recent trend in the western world is to privatize the airport ownership and 

operations. Privatisation may relieve the Government from the burden of capital 

investment. This will also allow the airport the freedom of direct access to open 

capital markets. But many factors must be considered carefully before privatisation. 

There must be a guarantee of freedom of access, non-discrimination between 

different users, compliance of international obligations etc. 

Nepalese aviation regulatory structure at present follows a pattern 1 described 

above. Nepal cannot afford to be a silent spectator of the regulatory changes taking 

places in the world aviation. The most notable among them is the liberalization and 

the deregulation of air transport industry. With a fragile economy of limited resources 

and heavily dependent on the tourism industry, Nepal has to move very cautiously in 

this direction. Therefore the author strongly recommends the creation of a single 

Autonomous Civil Aviation Authority, with adequate authority to effectively carry out 

its responsibilities on civil aviation matters. 
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English Translation 

CIVIL /\ VIATJC>tJ AC";T, ~015 ( 1959 ) 

Date of the public8.t.Lon 

r.~tt:> rJf the R.oynl Sc:J.l in the Nernl 0nzette 

~n15/l2/3l (April 12, 1959) 2016/1/10 (T·Iay 21~, 1959) 

;,mend~: -r:-- Some f!epal L8Vl (Amendment and 

Re-M2na~ement) Act, 2020 (1964) 2020/11/16 (Febo28, 1964) 

2. Civil Aviation (funendmont) 

Act, 2023 (1966) 2023/5/4 (Aug.20, 1966) 

Act, 2030 (1973) 2030/5/15/6 (Augo31,1973) 

I r. ' iJ ' ' t ' ( rr• ' d \ J t) ~o .... J.V _ 11.V1.a 1on .n.1r. ,,menurnen 

Act, 2034 (1977) 2034/6/6/1 (Sept.22,1977) 

Act N~. 22 of 2015 ( 1959 ) 

Prr: . .,mbl.? : ~:/hereas, it is cxr•edient to control Rnd man<'ge the civil 

'lvi~.tion for crea tinz n f;i tuation conducive to the development of the 

civil aviation in order to mal';.e optimum bencfi t to the nation out of 

the air transport·~· nnd to m'"l in ta in l8w <=1nd order as well C'.S the comfort 

Ei the people in ceneral, 

* Amended by (An!endment and Re-M::-1nae;ement) Act, 2020 

(1964). 
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I'low, therefore, His r~8jcsty the Kin£: hA.s, with the advice of 

the C~binet, made and promuleated this Act. 

1. Short Title, Extent and CommPncement : (1) This Act may be 

called the "Civil Aviation Act, 2015 (1959)V 

( --:) 
"-, It .shall extend throught the Kingdom of Nepal and 

shall Also apply to the followinG aircrafts and persons :-

(a) Nepalese citizens residing anywhere, and 

(b) Each aircraft which is registered in the 

Kin£l:dom of Nepal v1herever they may be a:1d 

every person on such aircraft. 

(3) It shall came into force from such d2tes as His 

TTnje:::ty' s ·'";overnm~nt by 8 notific8tion published in the 
-~ 

2. De f lni tion.s . lJnles::> the subject or context other'\·lise requires, 

.. 
'• 

in this <'>..et -

. '· ~ 

"Aircraft" menns any machine which can derive 

s1.1pport in the atmosphere from the reactions of 

the air and it also includes balloons, whether fixed 

or free, n.irships, kites, eliders and flying 

machines • 

Commenced from the date 201714113 (July 29, 1960), (Date of 

notification published in the Nepal G9zettee 2017/4117 (Aug.2, 1960). 
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(b) "Aerodrome" means Any definite or limited ground 

or W8ter area intended to be used, either wholly 

or in part, for the lnnding or departure of the 

aircrA.ft, ::-nd it nlso includef: all the buildings, 

sh8des, Vt?ssels, piers cmd other structures thereon 

or ~l.Pr>P.rtaininr; thereto. 

' (c) "Specified Boundary" means the place or ar~a 

within the four point botmdary as prescribed 

by His f.1ajesty 1 s Government by a notification 

published in the Nepal Gazette. 

;;. Fovr<::'r to m8.l':.e Rules : (1) His Mnjesty 1 s Government may make 

rules as rertuired for implementing the objectives of this 

Act r•nd to m~lce provisions to is~ue licence to non-governmental 

or[';nnizations for tlle construction, possession or operation of 

the private aerodromes .3nd r~z::;ulating t!'le manufacture, possession, 

usP, operation, sale, export or import of any aircraft or class 

of aircraft. Those rules shall be effective only ,qfter their 

publication in the Nepnl Go 2 ette. 

(2) ':lithout prejudice to the generality of the power 

conferred by sub-section (1), rules may be made particularly 

in respect of the following matters :-

i, Inserted by Civil Aviation (Amendment) Act, 2023. (1966). 

1\ 
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(a) The authorities by i·Thich the power conferred 

tmder this Act r1.r'.? to be exercised ond limitation 

on exercise of such power; 

(b) The regulation of air transport services, and 

t!Je prohibition of the use of aircraft 'in 

such services except undc~r the 8.Ut!:wri ty of 

r-md in 2ccord:1nce with a licence a11thorising 

the estnhlish1nent of the service; 

(c) The particul.qrs to be furnished by 8.n applicant 

for, or the holder of, a licence authorising the 

establishn1ent of an 8ir transport service to 

such :=tut::ori ties as n1ay be specified in the 

rules; 

+(d) The conditions under 1:rhich aerodrome may be 

maintnilled.. the licen~ing of the aerodrome and 

th•~ fees which may be charr;ed thereat, the 

in3pection of such aerodrome, prohibition or 

reo1lntion of the use of unlicensed aerodromes, 

the fees to 'f:le cl•<' rGed for usine ( land in?, housine, 

parl<::ing etc o) the· .:;ov·.~rnmen t and non-government 

aerodrome and other facilities therein and for 

+ Amended by Civil Aviation ( Amendment ) Act, 2023 ( 1966 ) 

http:particul8.rs
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the advertisement of trade and other profession 

ljy ::::overnmen t ::md non-e;overnment person within 

t:he aerodroi:Je, the royalty to be taken on feul 

or any other rnotters to be sold within the area 

of the aerodrome and determinine the fees of the 

c;overnrnen t house and lands with in the nerodrome; 

(e) The i.ns:-~er.tion :::md control of the ffi[tnufacture, 

repair and maintenance of the aircraft ?.nd of 

places where tz1e aircrA. fts are being 

manufacturec.i, repaired or kept; 

(f) The registration and markin3 of the aircraft; 

(e;) The conditions unrter which the aircraft may be 

flown, or rnay carry passengers, mails or goods, 

or may be used for industrial pnrposed and the 

certificA.tes, licences or documents to be carried 

by the aircr::lft; 

(h) The in~pection of the aircraft for tLe purpose of 

en fore ing the provision of this Act 8.nd the rules 

made therenncter anri the facilities to be provided 

for such inspection; 

0 
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+(i) The licensiny of the pilots of the aircraft, 

p~rson emr)loyed for the repair or maintenance 

of' the aircr;:lft 8r.d other ground personnels 

~n~aeed in the controllin~ and operation of 

the air transport; 

(j) The air - routes by which and the conditions 

1_q 1der wlllclt the RircrA ft me~y enter or leave 

the Kinc;dorn of liep?..l, or may fly over t.te 

Kincdo'n of n ep.'ll cmd places at which the 

nircr2ft shall land; 

(k) The prchihition of flie;ht by Aircraft over the 

area s;_-.ecified hy His T·:<:•.jesty's r.overnment, either 

absolutely or at specified times or subject to 

specifJerl Conrlitinns; 

(1) The supply, supervision and control of air-routes, 

beacons, aerodrome lie~ts and other lights at or 

in the nede;llbourhood of aerodromes or on or in 

the neighbourhood of air-routes; 

-------------· ----·--------·--------------
+ Amended b~' Civil Aviation (Third .Amendment) Act, 2034 ( 19?.7 ) o 

"" 
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(m) The installation and maintenance of lights 

on the private property in the neighbourhood 

of aerodromes or on or in the neighbourhood 

of air-routes by the owners or occupiers of 

such property, the payment by His Majesty's 

Government for such installation and 

maintenance and the supervision and control 

of such installation and maintenance, 

including the right of access to the property 

for such purposes; 

*(n) Specification of terms and conditions to be 

fulfilled for the construction or set up of 

any building, house, shade, tower, post etc. 

in the neighbourhood of the aerodrome or on 

the air-routes or in the lands within the 

Specified boundary or the prohibition of the 

construction or setting up or increasing the 

height of the building, house, shade, tower, 

post, tree or any thing in more than the 

specified heights or dismantling or pulling 

up or cutting of such existing building, 

* Amended by Civil Aviation (Amendment) Act, 2023 (1966). 

(\\ __ _ 
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house, shade, tower, post, tree etc. absolutely 

or partially for the removal or any kind of 

obstacles for the entry of aircrafts in the 

airodrome; 

=(o) The method and the authority for determining 

the compensation amount and the provisions 

for giving compensation to such person whose 

house, building, shade, tower etc. shall be 

dismantled absolutely or partially pursuant 

to the rules published under clause (n); 

(p) The signals to be used for purposes of 

communication by or to the aircraft and 

the apparatus to be employed in signalling; 

(q) The prohibition and regulation of the 

carriage in the aircraft of any article or i 

substance specified by His Hajesty's 

Government; 

( r) 'l'he ordinary measures to be taken for the 

purpose of ensuring the safety of life; 

= Inserted by Civil Aviation (Second /,mendment) Act, 2030 (1973) 

and the previous clauses from (n) to (u) are re-arranged as 

. clauses from (p) to (w) respectively. 
,. \},·()~___..., _... 
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(s) The is:3ue and maintenance of log-books; 

(t) The manner and conditions of the issue or 

renewal ot any licence or certificate under 

this Act or the rules made there-under, the 

examinations and tests to be undergone in 

connection therewith, the form, custody, 

production, endorsement, cancellation, 

suspension or surrender of such licence or 

certificate, or of any log-book; 

(u) The fees to be charged in connection with 

any inspection, examination, test, certi i'icate 

or licence issued ur renewed under this Act; 

(v) The recognition for the purposes of this Act, 

of lic~1ces and certificate~ issued elsewhere 
than in the Kingdom of Nepal relating to the 

aircraft or to the qualifications of persons 

employed for the manufacture, operation, 

repair or maintenance of the aircraft; 

(w) Conductin~ the rescue operation and the 

investigation of the aircraft; 

··., .... l 
Amehtled by Civil Aviation (Second Amendment) Act, 2030 (1973). 

' 
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:: (wl) Specification of the requirement of 

aeronautical charts for the visual and 

instrumental flight, preparation and use 

of such charts, establishment and operation 

of communication service and alerting 

service relating to the flight for giving 

information relating to the climate for 

the flight; 

:: (w2) Specification of the unit of measurement to 

be used relating to the air communication 

and the provisions and procedures of the 

exchange o1· the means relating to such 

communication to be raised to the specified 

standard; 

:: (w3) Controlling of the sound of the aircraft and 

checking of the pollution of environment to 

be caused by the aircraft; 

:: (w4) Specification of the work, duty, fligpt time, 

resting time and leave of the pilots of the 

aircraft; 

Inserted by Civil Aviation (Third Amendment) Act, 2034 (1977). 
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:: (w5) 0pecification of the minimum requirements 

relating to the health for receiving the 

licence and the renewal of such licence 

pursuant to clause (1); 

(x) Any matter subsidiary or incidental to the 

matters reffered to in this sub-section. 

4. Power of His l:njesty' s )fovernment to issue orders in special 

situation (1) His Hajesty's Government may, if it deems 

necessary for the public safety or tranquility, do as follows 

by an order published in the Nepal Uazette:-

(a) ro cancel or suspend all or any licences 

issued under this Act, subject to such 

conditions, if any, specified in such 

order as His Hajesty 1 s Government may have 

thought fit and if no conditions are 

specified therein, without any condition; 

(b) ·ro prohibit the flight of all or any aircraft 

or class of aircraft over the whole or any 

portion of the Kingdom of Nepal subject to 

such conditions, if any, specified in such 

:: Inserted by Civil Aviation (Third Amendment) Act, 2034 (1977). 

lii Amended by Civil Aviation (Second Amendment) Act, 2030 (1973). 
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order as His i'-!ajesty's Government may have 

thouv,ht fit and if no conditions are 
e 

pecified ther,iin, without any condition or 

to re8ulate in such manner as may be 

specified in tne order; 

(c) To prohibit or regulate either with condition 

or without any condition, the erection, 

maintenance or use of any aerodrome, aircra1·t, 

factory, flying school or club or place 

where aircraft are manufactured, repaired or 

kept or any description thereof; 

(d) To direct that any aircraft or class of 

aircraft or any aerodrome, aircraft factory, 

flying-school or club, or _ .place where the 

aircraftsare manufactured, repaired or kept, 

together with any machinery, plant, material 

or things used for the operation, manufact~re, 

repair or maintenance of the aircraft shall 

be delivered, either forthwith or within a 

s;}ecified time, to such authority and in 

such manner as may be specified in the 

order, to be at the dlsposal of His Majesty's 

Government for the public service. 
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(2) Any :person who suffers direct injury or loss by 

reason of any order made under clause (c) or (d) of sub­

section (1) shall be paid such compensation as may be 

determined oy such authority as His Hajesty 1 s Government 

may appoint in this behalf. 

(3) His Hajesty' s ;;overnment may take or authorise 

such steps to be taken to secure compliance with any order 

issued under sub-section (1) as appear to it to be necessary. 

+(4) If any person does not comply with or does any 

act in contravention of an order issued under sub-section 

(1) he shall be punishable with imprisonment for a period 

which may extend to three years or with fine \'Thich may 

extend to five thousand rupees or with both. 

5. Pm•rer of His fvlajesty 1 s Government to make rules for investir;ation 

of accidents : (1) His lVJajesty 1 s Government may make rules 

providing for the investigation of any accident arising out 

of or in the course of the navigation in or over·the Kingdom 

of Hepal of any aircraft, or anywhere of aircraft registered 

in tne Lincdom of Nepal. }rules shall be effective only after 

their publication in the Nepal Gazette. 

(Second /,mendment) Act, 2030 (1973). 
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h(2) i'/ithout prejudice to the generality of the power 

conferred by sub-section (1), the following matters may be 

provided in those rules :-

(a) Notice to be given of any accident, the 

format of such notice and the person 

sending such notice; 

(b) To apply the provisions of the prevailing 

Nepal Law relating to the investigation of 
I 

accidents either with or without any 

modification for the purpose of such 

investigation of accidents; 

(c) To prohibit pendine investigation access to 

or interference with the aircraft to v1hich 

an accident has occurred, and to authorise 

any person so far as may be necessary for 

the purposes of an investigation to have 

access to examine, remove, take measures 

for the preservation of or otherwise deal 

with any such aircraft; 

Amended by Civil Aviation (~econd Amendment) Act, 2030 (1973). 

\ 

-~- ·~ \\·;o~o/ 
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(d) To authorise or require the cancellation, 

suspension, endorsemet or, surrender of any 

licence or certificate granted or recognised 

under this ,\et when it appears on an 

investigation that the licence ought to be 

so dealt with, and to provide for the 

production of any such licence for such 

purpose. 

G. Power to detain the .Hrcrait : (l) 'l'he authority authorised 

in thls behalf by His Lajesty' s · ;overnment may detain any 

aircraft in the followine condition :-

(a) If havin~ regard to the nature of an intended 

flic;ht there is any doubt that the flight of 

such aircraft would involve danger to person 

in the aircraf't or to any other persons or 

to the proper·ty of any person, or 

(b) If it is deemed that such detention is 

necessary to secure compliance with any of 

the provisions of this Act or the rules 

applicable to such aircraft; or such 

detention is necessary to prevent a 

cont:i.·avention of any rule made under 

clB use ( j) or (1{) of sub-section (2) of 

Section 3. 
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(2) His 118.jesty's Government may make rules regulating 

all the matters incidental or subsid.Bry to the exercise of 

the power conferred by sub-section ( 1). 'l'hose rules shall be 

effective only after their publication in the Nepal Gazette. 

'1. Power of His Jvlajesty' s <;overnment to make rules for protecting 

the public health : His f.lajesty 1 s Government may make rules 

for the prevention of danger arising to the public health by 

tne introduction or spread of any infectious or contagious 

disease from the aircraft arriving at or being at any 

areodrome and for the prevention of the conveyance of 

infection or conta~ion by means of any aircraft leaving an 

aerodrome. 1'hose rules shall be effective only after their 

publication in the Nepal Gazette. 

8. :.:ipec~al Powers for protectine the publi.£ health : (1) 11· His 

I'·(Rjes ty 1 s Guvernment is satisfied that the Kingdom of Nepal 

or any part of it is visited by or thereatened with an 

outbreak of any dangerous epidemic disease, and that the 

ordinary provisions of the prevailing laws are insufficient 

for t:l1t.:! prevention of danger arising to the public health 

through the introduction or spyead of the disease by the 

agency of the aircraft, His Hajesty•s Government may take 

or cause to take such measures as it deems necessary to ,!\ .. 
. '\ prevent such danger. 

w(.J ···-1\·YJOo/ 
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=- ( ~) In nrd'=r ·t-o fulfill tile objectives cf sub-section 
(1), • T • I .. lS r:njesty' ~ ·;overnment may issue necessary orders by 

r> .. notific8tion puhli.sl:ed in the Nennl Gazette. 

9. PF>n8l ty for Act i.n contr8venti<~>n of rule made under this 
;\r,t : .:,ny ~1erson who contrc:>.venes a.ny provision of any rule 
JW.J.de: under :~ection 3, :;ection 6, Section 7 and Section 8 
shn ll he flF1islt8ble with imprisonment for a period vrhich 
r:•~1.y extend to three months or with fine which may extend 
to nnc tlwus~·nd rureP.s or with both. 

I.SY...ic..:3tion ?nd nen.qlty : (1) i\ny followin~ act shall be the 
follmvL!l'' offl"nce :-

(r1! Tn case any f;Crson \·!llo on board an eircrnft 
i_n fli~llt unlm·1fully, by force or threat 

= Amended by Civil i~viation (Third i\.mendment) Act, 2034 (1977). 

+ Inserted by r::ivil iwiation (Secoml :\i!lendment) Act, 2030 (1973) 
2nd this Section c~me into force on the date 2043/1/15 (April 28, 
1987). 
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thereof, or by any other form of 

intimidation, seizes, or exercises 

control oJ that aircraft, commits an 

o~ience of w1lawful seizure of aircraft 

and hi-jacl{ing; 

(b) ln case any act o1 bloodshed is carried 

out ae;ainst any person on board an 

aircraft in flight, and such act is 

likely to endanger the safety of that 

aircraft, offence against the safety of 

air nuvigation; 

(c) In case an aircraft in service is 

destroy0d or caused damage to such an 

aircraft which renders it incapable of 

fliGht or which is likely to endanger its 

safety in flie;ht, offence aeainst the 

safety of air navigation; 

,(d) In case any person places or causes to 

be placed on aircraft in service, by any 

means whatsoever, a device or substance 

which is likely to destroy that aircraft, 

or to cause damaee to it whiqh renders it 
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incapable of flight, or to cause damage to 

it which is likely to endanger its safety 

in fli8ht, commits an offence against the 

sct.fc ty of aircraft; 

le) ln case any person destroys or damages 

grounded aircraft or air navigation 

facilities or interferes vri th their 

operation, commits ar1 offence gainst the 

safety of air navigation; 

(f) In case any person communicates information 

which he knows to be false, thereby 

endangerine the safety of an aircraft in 

flight, commits an offence against air 

navigation. 

(2) 'l'o attempt to commit offence pursuant to sub­

section \1), to be accomplice in committing or attempting 

to commit such offence shall also be considered an offence 

tm<.ier tltin .::..:ectiono 

(3) (a) One who commits the offence of unlawful 

seizure of the aircraft and hi-jacking 
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shall be punishable with imprisonment for 
life, one who attempts to commit or becomes 
accoplice to such offence shall be 
punishable with imprisonment for life or 
with imprisonment for a period which may 
extend from fifteen to twenty years. 

(b) Lne who commits the offence against the 
sai'ety oi air navigation shall be punishable 
with imprlsunment for life or with 
imprisonment i'or a period which may extend 
1rom fifteen to twenty years, one who 
attempts to commit or becomes accomplice 
to such offence shall be punishable with 
imprisonli1ent for life or with imprisonment 
for a period which may extend from ten to 
twenty years. 

(c) irotwithstanding any thing contained in 
clause (a) and (b), in case there occurs 
the death oi' any other person on board an 
aircraft or the aircraft itself is 

destroyed as a result of the offence, the 
person comitting the offence shall be 
punisharJle with imprisonment for life and 
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the occomplice :'>hAll be punishablE' with 

irnprisonrnE:nt for life or with imprisonment 

for a ~eriod ~1ich may extend from fifteen 

to twenty y~ars oud the properties of the 

offender ~nd the accomplice shall also be 

confisc;-,tecl. 

· + 9Bo ,\ire raft in flirllt or in SP.t'Vice 

(o) An aircraft i~ cnnsidered to be in fliGht from 
i:lv,; rnornent v: hen all i :,s external doors are closed 
folJO\·: inf'" em berl:<• tion until the moment when nny 
tuch door is npe~ed for disembarkation. 

Pr~vidP.d th2t, in the case of a forced 
lc·ndi.nc;, the 8ircraft sl18ll deemed to be in 
fli~1t w1til the competent Authorities tnke 
0vr:r tlle res:ronsihili ty for the r:lircraft and 
11crr;cns and propP.rLy. on bo~rd. 

(b) ~n Aircraft is considered to be Jn service from 
the bec:inin--; of t;:1e l)re-flight prepn.retion of the 
:drcra.ft by grow1d personnel or by thE> cre~tr for a 
;;, "?c.ific flight nnd until twenty four hours aft~r 
1:-:.nd ine. The fl ~=.:riod of service shall, in any event, 

+ Inserted by Civil Aviation (Second Amendment) Act, 2030 (1973) 
and this Section r.ame into force on the date 2043/1/15 (April ~8, 
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extend for the entire period durine; v1hich the 

aircr~1ft is in fli~ht pursuont to clause (a}. 

+ 9C. Corv1i tions fur the ;'lp)lit::ation o.f ~ection 9:~ : Provision of 

:-;ection 9•\. shall ap;1ly in the following conditions :-

( 1) In the casP, the 8ircraft :Ls ene;a15ed in an 

intern? ti on::1l or domestic flight, 

Provided tl;at, in tlLe case of the 8ircraft 

recistered in Pny state other than Ne~al, the 

follov:inc; conc1i tions should be present :-

( n) The pl:tce of tn!~e-off 0r lnncl in~, 

nctt~8.1 or intended, of the <~ircrnft 

i:; situo.Lcd outside the territory of 

the stnte of recistration of that 

aircr.qft, or 

(b) Tlle offence is com!J1itted in the territory 

of a sta.te other than the state of 

r·ccistration of the aircraft. 

In the case of offence committed against the air 

nBvi~otion facilities. 

+ Inserted by Civil Aviation (Second Amendment) !,et, 2030 (1973) 

nnd this SPction came into force on the date 2043/1/15 (April 28, 
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Provided that,if such facilities are in the 

foreign country, such facilities must have been 

used in inten1ational air navigation. 

o~- 9D. Juris~ii~tion : * (1) The court c.,.f the Kine;dom of Nepal 

shall have jurisdiction over the offences under Section 

9A in any of the following conditions :-

(a) ·.1hen the offence subject to this Act is 

crnrunitted within the territory of the 

Iangdom of Nepal; 

(b) 'Jhen che offence is committed ag-ainst or 

on board aircraft ree;istered in the 

Kingdom of Nepal; 

(c) ·1'/hen the aircraft on board in which the 

offence is committed lands in the 

territory of the Kingdom of Nepal with 

the alleged offender still on board; 

(d) 1iihen the offence is committed agai~st or 

on board an aircraft leased without crew 

to a lessee who has his principal place 

of business or, if the lessee has no such 

------------------------------------------
+ Inserted by Civil Aviation (Second Amendment) Act, 2030 (1973) 

and this Section came into force on the date 204311115 (April 28, 
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place of business (Jl"perrnanent residence 

within the Kin~dom of Nepal. 

(2) 'l'he court of ti1e Kingdom of Nepal shall have 
jurisdiction over the offences under 3ection . 9A \·Thich 
may be committed anywhere except in the conditions 

contained in sub-section (1), if such alleged offender 
is present within the Kingdom of Nep:1l and is not 

extradited to any state pursuant to this Act or any 
extradition treaty to which Nepal is a party. 

+ 9E. Power to Arrest : (1) Having reason to be believed or 
witnessing the offences under Section 9A, which is 

committed or likely to be committed and the offender or 
accused being identified, tJ1e aerodrome officials, crew 
members, officials of the concerned air transport service, 
officials of police or ~oyal Nepalese Armed Forces, 
security officials or any other person may arrest the 
offender or the accused and immediately after the arrest 
they must deliver him to tile police. 

Provided that, if there is a danger for life of the 

passengers or other persons or it is likely to occur great 
damage to the aircraft or air navigation facilities while 

Inserted by Civil i\viation (Second Amendment) Act, 2030 (1973)and 
this Section came into force on the date 204~/1/1~ (Anril ?R lOR7)

1 
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arresting such offender or accused, other persons except 

police and security official must proceed to arrest only 

by taking permission of ·llie police or security officials. 

(2) The aerodrome officials and police or security 

officials may call for help to armed police, security 

officials and Hoyal Nepalese Armed Forces or other 

.e;overnment and non-government persons for the arrest 

pursuant to sub-section (l) and it shall be the duty of 

all to render help when such help iz being called for. 

(3) If the offender or accused arrested pursuant 

to this Jection is a national of a foreign state, he 

shall be assisted in communicating immediately with the 

nearest appropriate representative of the state of which 

he is a national. The notice of such arrest and the 
y 

findings after completing the preliminary inquiry 

indicating whether it intends to exercise ju~isdiction of 

this Act or not should be promptly informed to the 

concerning states. 

+ 9F. The offender or accused may be extradited : (1) Notwithstandj 

anythine contained in the Extradition Act, 2020 (1963), His 

l\1ajesty 1 s Government.may extradite the alleged offender 

Inserted by Civil Aviation (Second Amendment) Act, 2030 (1973 

and this Section came into force on the date 204311115 (April 
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<:~s .Pl·acticable vrl tlwut any ous tacle. 

Juri.sdic ti on unclE:-r c:tl:ler ITr.::;J<:"\1 Luw : i·Johrithstnnding anythiq~ -------

t11c offf~nce:::; tmder :Jecticm :JA, iu this Act, the use o1· 

crj 111inal juri suiction received under prevailinc; law shall 

nuL lJc c unsidr:!reu t.;r' be exclur.h~d or li1ni ted. 

In co.se H.is 1 8jesty 1 s ~overnraent becomes party to any of the 

folluwinc ~onvcntions, it may issue an order mentioning the 

ch:>'..:e of coinrnenccmE:nt cJf such Convention and other matters 

t:l1:.:t mc-·.y oe 1w cess~~ry l'or im.!Jlc~rl1E:ntin~ such Convention in 

( ~,1,) Convention on offences :1nd certain otner 

ctct::; comi~titted on lJonrci Rircratt, l'okyo, 

l9uj. 

Mfl,~,· (o) C011Ver1tior1 _Lor the sttpression of unlav1iul 

~ \ seizure of aircraft 9 Hague, l9'l0. 
f. ·.·.,_,J 

c -· -- ·-·--------------------
+ ln~"ertcd by Civil , .v lu ti on \ ::.ieconc.l ·~nrEndmen t) Act, 2030 ( 19'/3) 

:.:no ti: i.s ::.;E~ction c~ttne into 1orce un the elate 2043/l/15 ~Ap1 il 28, 

,/ 
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(c) Convention for the suppression of unlawful 

acts against the safety of civil aviation, 

r1ontreal' 1971. 

(2) The crder issued pursuant to sub-section (1) 

shall be considered as a part of this Act. 

10. Penalty for flyin:; aircraft !P such a manner that may cause 

dancer : .\ny person who knowingly flies any aircraft in such 

a manner that may cause danger to any person or property of 

any person lying on land or water or in the air or in such 

a manner that may cause obstacle to the army or aircraft of 

His l'·lajesty's Government, shall be punishable with 

imprisonment for a period which may extend to six months or 

with fine which may extend to four hundred rupees or vri th 

both. 

* lOA. Pena~_!y for enterins into the restricted area without 

takin;:; permission : (1) Hls Najesty' s Government may by a 

notification published in the Nepal Gazette, declare a 

specific area of any aerodrome prescribed in the same 

notification, as a restricted area. After such declaration, 

it shall be tite responsibility of the Chief Official of the 

Anserted by Civil Aviation (Second Amendment) Act, 2030 (1973). 
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concerned aerodrome to display such notification in the 

main spots of public movement around the restricted area. 

(2) No person shall, without taking permission of 

the Chief Official of the concerned aerodrome, enter into 

the area declared as a restricted area pursuant to sub­

section ( 1). 

Provided that, in case the Chief Official of the 

concerned aerodrome, deeming it appropriate, has displayed 

notification permitlin_!?: the movement of the public in the 

restricted area for some period in some time, it shall be 

considered that the permission is received to enter into 

such restricted area for that time for the purpose of this 

sub-sr~ction. 

~3) Person entering into the restricted srea in 

contravention to sub-section (2), shall be punishable with 

fine which may extend to h1o hundred rupees by the order 

of Ute Chief Official of the concerned aerodrome. 

* lOBo Search of body or goods O.f...E.£ssenger or~ other person 

* Inserted by Civil Aviation (Second Amendment) Act, 2030 (1973). 
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(1) For the prevention of oJfences under Section 9A the 

Chief Official of any aerodrome or the empleyee authorised 

for such work or police or security official may search 

the body and c;oods of the passengers before or after 

boardinG the aircraft ready for the flight, and any 

scientific means and appliance may be used in such search. 

Such search may also be carried out to crew of the 

aircraft and all workers including officials of the air 

transport boarding or GOing near to the aircraft for the 

purpose of arrangement of such flicht. 

(2) any passenger or person denying to be searched 

pursuant to sub-section (1) may be prevented from boarding 

the aircraft or guing near to itG 

(3) In case any t:;un (of all kinds), ~n lookin~ as 

ori:;lnal or illusive duplicate gun, other injurious weapons 

(includine; S\'JOrd, Khukuri,da.:~:er) or explosives (including 

bcmo, ,;:,renade, shots, e;unpowder) are discovered upon the 

search of the passengers and crew pursuant to sub-section 

(1), followin~ steps shall be taken:-

(a) If sech gun or explosives are illegal, such 

passenc;ers or per~uns shall be delivered to 

the police for the legal proceedings. 
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(b) Even if such Q-m, duplicate gun, other 

injurious weapons or explosives are not 

illegal, if it is tried to hide them 

without giving infurrnation upon an 

inquiry about it, the Chief Official 

of the aerodrome or the employee 

authorised for such work or police or 

security official may, if he deems it 

appropriate, pennit to carry such 

ori~inal or duplicate gun, injurious 

vreo..pons or explosives through the 

Pilot-in-command or give access only 

to such pas::enger or crew by preventing 

such weapons tc be carrieti or give 

access tu such passenger or crew or 

perlfli t to C8T!'Y such p;un, weapons or 

explosives, if he is satisfied that the 

offensive intention is not found upon 

the inquiry ~:mde by stopping the passenger 

or crew. 

(4) If cm infor111ation is received or there ·is 

reason to believe that any person with an intention to 

commit criminal offences under Section 9A or under other 
·~ .... -
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Frevailin<:~ ITqK•l L0vr, h:::ts been entered or is about to 

Cirl;cr into the o.erucJrc·t~te Ol~ :my restricted arer1. of it 

cc:trryinr; 8llY I\ ind of c:tm, C~'-:~ 1 LLce. tc ,run, injurious 

employee autilul'ised uy niin ior such work or security 

o1'Licial or police or army official stationed therein 

tor tl1e sc~curity oi the aerodrome may without any warrant 

i.L l\l(; r·Lm, oth12r we::tpuns or eJ~plosivEs are discovered, 

U'-'ull llt"ces::~lry inqulryo 

~J) '..L'he oiiicial sh:J.ll y,ot i:v;ve any leG21 liability 

tm·1<:'.rc.is o.ny body ior the cielay of ilic;ht time of the 

circr~tt ur ony loss occured therein due to preventing or 

stc·p~:in'T to :::ny ~-~er~un 1rom boo.rdine ti:1e oircr<.!i't or goin.v~ 

L'J r tc .L :_ ur <.cllJ rc.st r·ictcd .J.ren o1 the nerodrt)me, whicll 

= .. ::.:2:LJ-~:.tion : ~ n1· .iJ c y)urpose o.f t!lis .iL'Ction, the word 

./~l'e'.··'" 1 11 · 1 ·· ··1· "t · u ct· or~· V s 1!:1. UlC UUE:: l' l~_?'!l i'..ri!";J .. neer, na 10 . .LlCer, 

J.;lir·i.1 t i·iavi.,~::: tor, -~ir Hostess, Cabin Attendant and Purser. 

--------- ------....,-----
= Inserted bv ·-:lvil .~vintion (L'hird .dn~_mdment) Act, 2034 (1977). 

http:tm'lC:'.rc.is
http:31'18.11
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11. Penalty .f.or abetment of of~ence and attempted offence : 

12. 

In case any person abets the commission of any offence 

punishable under this Act or Rules made thereunder or 

attempts to commit such offence, and in such attempt 

does any act towards the commission of the offence shall 

be liable to the punishment provided for the offence. 

Of"ficer for hearina of complaints and procedure for such ---- { 2 --·-
hearine: • (1) The District Court shall have the power to . 
hear 2.nd decide the cases under this Act. 

(2) The District Court while deciding the cases, 

may issue an order that the aircraft or article or both 

rel2.ted to the offence committed against the Rule made 

under clause (k) or (q) of sub-section (2) of Section 3 

and the Order issued under sub-section (1) of Section 4, 
~.,.-" .,..-

shall be forfeited to .His l'iajesty' s Government. 

The District Court shall, in respect of hearing 

cases relating to the offences tmder Section 9A, adopt the 

procedure laid dovm in + Special Court Act, 2031 (1974). 

------- ---- ---------------------------·---------------------------
= 

+ 

Amended by Civil Aviation (Third Amendment) Act, 2034 (1977). 

IJepal Specia 1 Court Act, 2013 (1957) was replaced by Special 

Court "1.ct, 2031 (1974) from the date 203116/20 (Oct.6, 1974). 
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(4) An appeal shall lie to the Zonal Court against 

the decision made by the District Court in accordance 

with sub-section (1) or (2) within thirty five days of 

such decision. 

+ 12A. Suecial Court may be Consti tuated : Notvli thstanding 

anything contained in Section 12, His Hajesty's Government 

may constitute Special Court under the Special Court Act, 

2031 (1974) for hearing and deciding the cases relating to 

offences committed under Section 9A. 

13. Power ~~.£1L.N e..E,?l Law relatinp· to Custom : His Haj esty 1 s 

Government may, b:'i notification published in the Nepal 

Gazette, declare that any or all of the provisions of the 

prevailine; Nepal Lm'l relatinG to the export or import of 

e;oods shall with such modifications and adaptations as 

may be specified in the same notification, apply to the 

import ru1d export of e;oods by air ways. 

14o Bar on certain suits No civil suit shall be proceeded 

in respect of trespass or in respect of nuisance by 

reason only of the flight of aircraft over any property 

at a height above the ground which having regard to wind, 

weather and all the circumstances of the case is 

---·------·-----
/ + Inserted by Civil Aviation (Second Amendment) Act, 2030 {1973). 
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reasonblc, or by reason only of the ordinary incidents 

of such fliehto 

His r~~ajes~_9_<?vernment to be Complainant : His Hajesty' s 

Government shall be c;omplo.inant in the cases under Section 

9A. 

15. Say~ for acts dcne in r;ood faith : No suits, prosecution 

or other lego.l proceedincs shall lie against any ~erson 

= 1(,. 

= 

+ 

Note 

fur anything done in GOOd faith under this Act. 

Non-a,Eplicability of the Act : Nothinc; in this Act or in 

r 
any Order or i{Ul<.~ made theJ?under shall apply to the 

lJrivate aircraft of His Lajesty the King or the aircraft 

of Ilis liajesty' s Sovernment or + Royal Nepalese Armed 

Forces. 

Inserted by Civil ,·,viation (Second Amendment) Act, 2030 (1973) • 

. i\.rnended by Civil r~viation (Second Amendment) Act, 2030 (1973). 

11 Royal Nepalese Armed Forces" by the Second Amendment of the 

Constitution of Nepal. 

The following words are substituated by the following 

viords by the Civil iwiation (1'hird Amendment) Act,2034(1977):-

"Kingdom· of Nepal 11 in place of 11 Nepal State11 • 
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Eng\isb Ttansbtion 

Civil Aviation Rules, 2019 ( 196g_l 

Amendment 

1. Civil Aviation (Amendment) 

Rules, 2019 (1962) 

2~ Civil Aviation (Amendment) 

Rules, 2021 (1964) 

3. Civil Aviation (Second Amendment) 

Rules, 2028 (1971) 

Date of the publication 

in the Nenal Gazette 

2019/4/29 (Aug.l4, 1962) 

2020/2/27 (Aug.l5, 1963) 

2021/4/19 (Aug. 4, 1964) 

2028/9/26 (Jan.lO, 1971) 

In exercise of the power conferred by Section 3 of the 
Civil Aviation Act, 2015 (1959), His r1ajesty 1 s Government 
has made the following rules • 

• 

CHAPTER - 1 

Preliminary 

1. Short title and Co~n~ncement : (1) These rtiles may be 

called the "Civil Aviation Rules, 2019 (1962) 1J 
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(2) These Rules shall come into force from the 

date of their publication in the Nepal Gazetteo 

2. Definitions : Unless the subject or the context otherwise 

+ 

requires, in these f\.ules :-

+ (a) "Chief Engineer11 means the Chief 

Engineer of the Department of Civil 

Aviation of His Hajesty•s Government 

and it also includes the Director in 

case there is Director instead of 

Chief Engineer. 

(b) "Convention" means the Convention on 

International Civil Aviation, 1944 

signed in Chicago on December 7, 1944o 

(c) "Flight Crew" means a licensed crew 

member charged with duties relating 

to the operation of an aircraft. 

Amended by Civil Aviation (Second Amendment) Rules, 2028 (1971). 
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CHAPTLR - 2 

Registration and rlarking of Aircraft 

3. Registratic:n of Aircraft : (1) The Chief Engineer shall 

keep a register in his Department for the registration 

of aircrafts and shall issue certificates after the 

registration subject to these Rules, in case any owner 

of aircraft comes therein to register his aircraft. 

(2) No aircraft shall be registered under these 

Rules, which is registered in the other country at the 

moment. 

(3) ·Ho aircraft other than the aircraft of 

Nepalese citizen or corporate body registered or 

established and having its head office in the Kingdom 

of Nepal and having more than fifty percent members of 

the Board of Directors as Nepalese citizen shall be 

registered under this Rule without the permission of 

His I11ajegty 1 s Government. 

(4) The aircraft registered issuing a certificate 

under these Rules shall be considered as Nepalese aircraft. 
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4. Change in owr~ersl1ip : ( 1) The certificate of the 

reGisteration of the aircraft shall be invalid in the 

event of any change in the ownership of the aircraft. 

The person selling or transferring the aircraft shall, 

within fourteen days, inform the date of purchase, 

sale or transfer of the aircraft along with the name 

and address of new owner and subimt the certificate of 

registration to the Chief Engineer. 

(2) Upon the application of the new owner, the 

Chief Engineer shall register his name as the owner of 

the aircraft and issue a new certificate. 

(3) 'rhe owner of Nepalese aircraft shall not sell 

or transfer his aircraft to be used in other places 

except in the Kingdom of Nepal without the pennission 

of His Hajesty's Government and even if it is sold or 

transferred, it shall be invalid. 

5. Cancellation of Registration : \fuen a Nepalese aircraft 

has been destroyed or permanently withdrawn from the 

use within the Kingdom of Nepal and taken back to other 

places, the owner of the aircraft shall, as soon as 

and submit the certificate 
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of re8istration to the Chief Engineer and upon such 

submission, the certificate of registration shall be 

cancelled and necessary particulars thereof shall be 

mentioned in the aircraft register. 

6. Nationality Harks : Nepalese nationality mark of 

Nepalese aircraft shall be 9N in the figure and 

letter and after the nationality mark the re shall be 

a hyphen(-) and after that there shall be a 

reeistration mark 9N - AAA. The Chief Engineer shall 

have the power to give such nationality mark and 

registration mark to the aircrafts. 

Provided that,in the Royal Aircraft after the 

nationality mark there shall be a hYPhen(-) and a 

mark of two letters RF and at the end of that there 

shall be a figure of one like 9N-RF1. 

7 o Place for keeping the narks : The nationality 

. registration marks of the aircraft shall be kept in 

such place and form as prescribed in the Schedule of 

these Rules. 
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CHJ;.P'l'hR - 3 

~uinP: Licence to the Flight Crew 

+ 8. Licence ratin~ and Certificate issuing Power : (1) The 

Chief £ngineer shall have the following power subject 

to these Hules :-

(a) To issue the certificate of aircraft 

registration, 

(b) To transfer the registration of the 

aircraft, 

(c) To issue the Certificate of Airworthiness, 

(d) To issue the Radio Mobile Licence, 

(e) To issue the Student licence and 

private Licence, 

(f) To issue the Provisional Licence or 

Temporary or • .;.estricted Licence, 

(g) 'l'o issue the aircraft and aircraft 

+ illnended by Civil Aviation (Second Amendment) Rules, 2028 (1971). 
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(h) To issue the Commercial Pilot's 

Licence, 

(i) To sissue the Senior Commercial 

Pilot's Licence, 

( j) ·ro issue the Air Transport Pilot's 

Licence, 

(l) To issue the Flight ~ngineer's 

Licence, 

(1) To issue the Flie;:.1t Radio Operator's 

Licence, 

(m) To issue the Flight Hadio Telephone 

Operator's Licence, 

(n) To issue the Flight Navigator's 

Licence, 

(o) To grant the aircraft Rating of more 

than one type, 

(p) To grant the Instrument Rating, 

(q) To grant the Instructor and 

Assistant Instructor Rating,· 

http:Flie;:.lt
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(r) To conduct any type of Technical 

Examinetion relating to aircraft, 

\s) i-(enew the Licence, Rating and 

Certificate mentioned in this 

sub-rule. 

(2) The period of the following licence or certificate 

to be given under sub-rule (1) shall be as follows:-

(a) Two years for the licence mentioned in 

Clause (e), 

(b) One year for the certificate mentioned 

in Clause (c) and licence mentioned in 

Clause (d), (e;), (h), (k), (1), (m) and 

(n)' 

(c) Six months for the licence mentioned 

in C la us e ( i ) and ( j ) , 

(d) Among those mentioned in Clause (f), 

four months for the provisional licence, 

one month for the temporary certificate 

and for the restricted licence until 

the period of such type of licence for 
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which type of licence such restricted 

licence is received. 

(3) In case the period is not specified while 

granting rating under this Hule, the period of rating 

shall be valid up tc.: the fJeriod of the licence relating 

to which such ratin8 is granted. 

(4) The followins licences shall not be issued to 

any person vri thout attaining the following ages :-

(a) For the Student pilot's 

Licence and private Pilot's 

Licence 

(b) For the Commercial Pilot's 

Licence, Flight Hadio 

Of€ rator' s Licence and 

i(adio Telephone Operator's 

Licence and Radio !-lain·tenance 

Engineer's Licence 

Seventeen 

Years 

Eighteen 

Years 



c 

(c) For the Senior Commercial 

Pilot's Licence, Air 

Transport Pilot's Licence, 

Flieht Engineering Licence, 

Flight Navigator's Licence 

and Aircraft Naintenance 

Engineer's Licence 

= 10 = 

Twenty-one 

Years. 

9. Va_~idat_~on of t,he Licence issued by the r·1ember State : 

(1) The Chief ~ngineer may validate for the remaiming 

period, the Licence or rating granted by the competent 

authority of any Ilember State of the International 

Civil .\.viation Oreanization. In case the Chief Engineer 

has s11ecified any limit or restriction, while granting 

the certificate of validation, such licence or rating 

shall be valid up to that period subject to such limit 

or restriction. 

(2) Certificate of such licence or rating should 

be kept by attaching with the licence and such certificate 

shall be considered as a part of such licence or rating up 

to the valid pariod. 
~·t. /.;. 

I ~~. 

~d~oy 



0 

c 

= 11 == 

10. Qualifications required for receiving the Licence and 

Rating : + (1) The knowledge, experience, skill and 

physical fitness required for receiving the following 

Licences and Hatings and the privileges related 

therewith shall be as specified in the Chapter- 2 and 

3 of the Schedule - 1 of the Convention :-

(a) Student Pilot's Licence, 

(b) Private Pilot's Licence, 

(c) Commercial Pilot's Licence, 

(d) Senior Commercial Pilot's Licence, 

(e) Airline Transport Pilot's Licence, 

(f) Flight ~ngineer 1 s Licence, 

(g) Flight Hadio Operator's Licence, 

(h) Instrument Hating. J 
(2) The qualifications required for receiving the 

Restricted Commercial Pilot's Licence and the privileges 

related therewith shall be as follows :-

Amended by Civil Aviation (Amendment) Rules, 2019 (1962). 
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(a) Knowledge : Equivalent to that specified 

for the private pilot, 

(b) ~xnerience : EA~erience of at least 200 

hours flight time, among which -

( 1) 1.'/orked as a Pilot-in Command 

for at least 100 hours 

flight time, 

(2) ·~lorked as a Pilot-in Command 

in a cross-country flight up 

to 20 hours flight time 

having a flight of at le~st 

300 miles. 

(3) Having at least 10 hours 

instrument type, among which 
s-

have)hours instrument flight . 
type. 

(c) Skill : The applicant shall have 

demonstrated his competency in general 

and emergency flying tests on the type 

of aircraft to which the licence is 

beine requested. 
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(d) Physical fitness: The physical fitness 

shall be equivalent to that specified for 

the Commercial Pilot's Licence. 

(e) Privileges : The privileges of the holder 

of a Restricted Commercial Pilot's 

Licence shall be as follows :-

(1) To exercise all the privileges 

of a private Pilot, and 

(2) To act as Pilot-in-Command of 

an aircraft having an all-up­

weieht not exceeding five 

thousand pounds only within 

the Kingdom of Nepal, relating 

to the operation of non-scheduled 

air transport. 

(3) The qualification required for receivine the 

Flight Radio Telephone Operator's Ratine and the 

privileges related therewith shall be as follows :-

~cl7 

(a) Knowledge : Certified as having full 

knowledge of t11e following things from 

the examination relating tQ such things:-
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(1) Civil Aviation Rules, Orders 

and Directives relating to the 

work and duty of Flight Radio 

Telephone Operator, 

(2) Government recognised informations 

and publications relating to 

radio-telephone operating 

prac~ices and procedure. 

(b) Skill : He must have demonstrated his 

compentency to do the following things :-

(1) To operate and maintain the 

controls of aeronautical radio 

telephone transmiter and 

receiver, 

(2) To receive the messa&e sent by 

speech and to send message by 

speech. 

{c) Privileges : The holder of a Flight Radio 

Telephone Operator's Rating shall have the 

operate radio-telephone on an 
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aircraft for the purpose of communication 

or controlling in the flight-route. 

11. ~xemption : In relation to any applicant having been 

qualified as a flight crew member in any Air Force or 

having experience and technical knowledge, relating to 

government recognized flight, in Civil Aviation, the 

Chief ~ngineer, in case he deems necessary to exempt him 

all or any requirements relating to licence or rating in 

view of his experience, technical knowledge and skill, and 

in case the chief ~ngineer has observed that he has 

completed satisfactorily any special examination or test 

desired by him all or any requirements of licence or ratirg 

in relation to such applicant may be exempted. 
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CHAPTER - 4 

Airworthiness 

12. Cert~ficate of .\i~.orthiness : (1) In case a Certificate 

of Ail~orthiness has been issued to any aircraft by the 

authority of any Member State of International Civil 

Aviation Organization and if the certificate is still 

valid, and if it is shown to the satisfaction of the 

/\. 
I 'I 

I .. 

Chief ingineer in the airworthiness of such aircraft, he 

may issue certificate by validating such certificate and 

if there has been specified any limit or restriction while 

issuine such certificate, the Certificate of Ainiorthiness 

shall be valid subject to such limit or restriction. 

= (2) Until the standard of airworthiness to be valid 

in the Kingdom of Nepal is specified by His Majesty's 

Government, if the certificate is renewed or extended by 

the same authority of the State having relation with His 

Ivlajesty' s Goven1.ment, which has issued the Certificate of 

Ain~orthiness, for t~e period of such renewal or extended 

[
/····-~. ··_-~od or if the Certificate of Airworthiness is issued by 

'W I j \liOt<y 
. : $he registered Air works of any other state and if it is 

·shovm to the satisfaction of the Chief Engineer in relation 

= 
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to such airworthiness, he may, renew such certificate or 
extend its period. 

(3) Certificate of recognition should be kept by 
attachinz with the Certificate of Airworthiness and such 
certificate shall be considered as a part of the 
Certificate of Airworthiness until the period is expired. 

13. I,1aintenanc_~_gf Aircraft : (1) The owner or operator of 
Uepalese aircraft should provide or cause to provide 
staff, office, materials and privileges as required for 
the maintenance OT aircraft as approved by the Chief 

~neineer. 

(2) The owner or operator of IJepalese aircraft shall 
keep a record of his each aircraft, its engine, propeller, 
machinery goods and materials relating to it according to 
the directives of the Chief l.:;ngineer. 

(3) 'l'he Chief Imgineer shall determine that whether 
the provision made for the maintenance pursuant to sub-rule 
(1) is sufficient or not. 

(4) Every person certifying the airworthiness of the 
aircraft, its engine, materials and machinery to be used 



r 
i 

c 

c 

= 18 = 

in the aircraft as well as in the air navigation must 

have received the Aircraft Maintenance Engineer's Licence 

recognised by these Rules or the certificate of qualification 

subject to these Rules. 

14. (Licensing of) Aircraft Haintenance Enc;ineer . : (1) The 

Chief Eneineer may issue a certificate validating an 

Aircraft Haintenance Engineer's Licence issued by the 

authority of a Member State of International Civil Aviation 

0reanization for its remaining period and in case the Chief 

Engineer has specified any limit or restriction in such 

certificate, such licence shall be valid for its remaining 

period subject to such limit or restriction, if any. 

(2) Until there shall be arrangement by His Majesty's 

Government relating to the issuance of the Nepalese Aircraft 

I•iaintenance :C.ngineer' s Licence, if the licence is renewed or 

extended by the same authority of the Hember State of the 

International Civil Aviation Organization which has issued 

such licence, the Chief Engineer may renew or extend the 

period of the certificate of recognition issued in relation 

to such licence under sub-rule (1) up to the renewed or 

extended period of such licence. 
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+Provided that the period of the certificate of 

recognition shall in no case exceed the period of the 

licence. 

~3) The certificate of recognition should be kept 

by attaching with the licence and such certificate shall 

be considered as a part of such licence until the period 

is expiredo 

15. Certificate of ability : The Chief Engineer may issue a 

certificate of ability to a person, ,.,ho has not received 

+ 

the Aircraft f.'Iaintenance Engineer's Licence, but is 

capable of doing the vro rk and dischare;ing the duty 

relatinG to maintenance of aircraft, its engine, 

materials and mechinery to be used in the aircraft as 

well as in the air navigation. 

(2) The nature and extent of the work and duty to 

be complied by the person receiving such certificate 

shall be specified in the certificate to be issued 

under sub-rule (l)o 

Inserted by Civil :~.viation {Amendment) Rules, 2019 {1962). 
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CI-IAPTER - 5 

General 

16. Nedical Doard : (1) His Hajesty' s ·;overnment may 

constitute and establish a I·:edical Board for the 

examination of physical fitness of the persons 

applying for a licence of flight crew.ll 

(2) Person to be the member of such board shall 

be qualified medical doctors recognised by His Najesty•s 

Government. 

(3) The physical examination shall be carried out 

according to t!1e standard specified in the Chapter - 6 

of Schedule - 1 of the Convention and the report of the 

physical exa.mination should be sent to the Chief Engineer 

having sign~d on it by all the members of the Board 

present over there. 

~~ 17. ~ : (1) The fees for the following certificates, 

licences and ratings to be issued according to these 

Rules and their renewal fees shall be as follows :-

-------------------------------------------
ll: f.'ledical Board is constituated according to the notification 

published in the Hepal Gazette on 2020/1/9 (April 22, 1963). 

' ' 
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Fee for issuing ?,enewal fee 

certificates, for the 

licence and certificate, 

Licence or rating for the licence and 

Certificate first time ll'ating 

Rs. Fs. 

1. Any type of 

Student Pilot's 

Licence Twenty five Ten 

2. Any type of 

Private Pilot's 

Licence Thirty Fifteen 

3. Any type of 

Provisional 

Licence Thirty Fifteen 

4. Commercial 

Pilot's 

Licence Fifty Twenty 

five 

5o Senior Commercial 

0 Pilot's Licence Sixty Thirty 
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6. Air Transport 

Pilot's Licence Seventy Thirty 

five 

7. Flight Engineer's 

Licence Thirty Fifteen 

a. Flight Radio 

Operator's 

Licence Thirty Fifteen 

9. Flight Radio 

Telephone 

Operater's 

Licence Thirty Fifteen 

10. Assistant 

Instructor's Rating Thirty Fii'teen 

11. Instructor's Rating Fifty Twenty 

five 

12. Instrument Rating Fifty Twenty 

five 

c 13. Flight Navigator's 

Licence Thirty Fifteen 
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14. Retistration 

Certificate 

15. Certificate of 

Airworthiness 

16. Aircraft 

Naintenance 

Engineer's 

Licence 

= 23 = 

Three hundred 

Three hundred 

Fifty 

Fifty 

One 

hundred 

T\tenty 

five 

(2) The fees for the transfer of registration of 

the aircraft shall be rupees one hundred. 

(3) The fees for any type of technical examination 

to be conducted under these Hules shall be rupees fifty. 

18. Operation of Aircraft : (1) No Nepalese aircraft shall be 

o~erated without fulfilling the following conditions:-

(a) [{egistered under these Rules and its oJm 

nationality mark and reeistration mark 

written by painting or sticked, 

(b) Certified as airworthy and the conditions 

as specified in the certificate of 
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Airworthiness or aircraft flight 

manual are fulfilled, 

(c) The aircraft to be operated shall be 

equipped i'li th all necessary machinery 

and materials, 

(d) The number and type of the flight crew 

members have been as required and all 

such members have received the required 

licences and ratings, 

(e) The Pilot-in-Command has been satisfied 

in the following matters :-

(1) An all-up-weight of an aircraft 

is safe for the proposed flight, 

(2) The goods loaded in the aircraft 

has been kept by balanced and 

safe way for the safety of the 

flight, 

(3) The aircraft is safe for the 

flight in all respect. 
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(2) A non-Nepalese aircraft shall not be flown 

over the land of the Kingdom of Nepal without fulfilling 

the following requirements of the country where the 

aircraft is registered and except in accordance with the 

directives, if any given by the Chief Engineer :-
' 

(a) Nationality Re~istration Hark, 

(b) Certificate of Airworthiness, 

(c) Number and type of crew members and 

licences to be hold by them, 

(d) Other documents necessary for the 

flight. 

19. Savings : Any act or certificate, as provided for in these 

~ules, done or issued before the commencement of these 

H.ules shall be considered to have been done or issued 

under these H.ules. 

, 
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Schedule 

ll?rking in the Aircraft 

1. Harking : The nationality and regi_stration marks shall 

be painted on the aircraft or shall be affixed thereto 

+ 2. 

by any other means ensuring a similar degree of permanency. 
Such marks shall always be kept clean and visible. 

i;:ings : 'rhe marks should be kept on the lower surface. 

3o far as is possible the marks should be placed in the 

middle part at equidistant from the front and posterior 

part of the wine;. The tops of the letters shall be towards 
the leading edge of the \•ring. 

3. .Fuselage o.nd Vertical surface : The marks should be kept 
on the both side of the fuselage between the surface of 
1."1'ings and tail of an aircraft or on the half leading !:El rt 
of the vertical surface of the tail to be visible. If 

such marks are lcept only on the surface of the vertj,cal 

part of the surface, such marks should be visible. If 

such marks to be kept on the verticle part of the multi­

verticle tail, they should be written on the exterior 

part of the surface. 
c·l 

! l-/\ + _:::ended by Civil :.viation (Amendment) Rules, 2021 (1964). 
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4. f'leasurement : (1) The direct letters and figures shall be 

in seperate group of marks of equal measurement. 

=(2) 'l'he hei~ht of marks remained on the wings shall 

be 30 \.Centimet~s .. (12 inches). 

(3) l'he marks on the fuselage shall not reach to 

the outer lines of the fuselage. 

(4) rhe marks on the surface of the vertical tail 

shall be at a distance of at least 5 centimetres (12 inches) 

from the both edees. 

Provided that, the marks mentioned in the obove 

Clause (3) and (4) shall not be necessary to exceed to 

15 cei1tirr•eter (6 inch) in height even if such marks are 

mac;nified to optimum. 

5o Type and Script of the Farks : (l) The letters shall be 

in capital letters of Homan script ':ri thout ornamentation 

and the fie;ures shall be in ;~.rabic script \ofi thout 

ornamentation. 

(2) The width of each letter and height of the 

hyphen sl)all be two-third of such letter except the Roman 

letter 11 I 11 and Arabic figure 11 1 11 • 

Amended by Civil Aviation (Amendment) Rules, 2021 (1964). 
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(3) Each letter and hyphen shall be formed by 
solid lines and shall be _of a colour contrasting 1tri th 
the background on which they appear. The thicl~ness of 
these lines shall be one-sixth of the height of a 
letter. 

( 4) .t:ach letter shall be seperated from the 
letter which immediately precedes or follows it by a 
space of not less than one-quarter of the '\vidth of 
the individual letters. Hyphen also shall be regarded 
a letter for the purpose of this Clause. 

6. Ot_her Aircr~ft except .\eroplane : In case where the 
parts of the aircraft are not similar to that of an 
aircraft as in helicopter, the marks mentioned in this 
Schedule shall be kept in such a manner to be clearly 
visible. 

**·~:-+:--)(-
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English Translation 

Civil Aviation (Investigation of Accident) 

Hules, 2024 (1967) 

Date of the publication 

in the Nepal Gazette 

2024/5/5 (Aug.21,1967) 

In exercise of the power conferred by Section 5 of the 

Civil Aviation Act, 2015 (1959), His Majesty's Government has 

mo.Ci.e the following Hules:-

Prelimin.:tr.z 

1.. 0hort 1'itle and Commencement : These rules may be called 

the 11 Civil "\viation (Investigation of Accident) Rules, 

2024 (1967) 1J 

(2) These I:ules shall come into force at once. 

Definiti~ : Unless the subject or the context otherwise 

requires, in these Hules :-
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(a) "Substantial damage" means damage which 
necessitates extensive repair or the 
replacement of the part or machinery of 
an aircraft. 

(b) 11 Accident11 means the occurence of the 
following incident due to any kind of 
disorder in the aircraft between the 
time any person boards the aircraft 
with the intention of flieht until 
such tirne as all such persons have 
disembarked:-

(1) Incident causing substantial 
damage to the aircraft, 

-( 2 )-

(2) Incident relating to the fall 
or burn of an aircraft or 
destruction of aircraft by any 
means, 

(3) Incident, in which any person 
suffers death or serious injury 
incapacitating for descending or 
\'lalking from the aircraft <?r the 
place_ of aircraft accident as a 
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-( 3 )-

result of bein':'; in or upon the 

aircraft or by direct contact 

with the aircraft or. anything 

attached thereto or due to the 

situc::.tion under the Clause (l) 

and (2). 

(c) 11 Pilot-in-Command 11 means the pilot responsible 

for the naviGation, operation and safety of the 

aircraft during the flight time. 

(d) "C o-Pilot 11 means a pilot in the aircraft 

assisting to the pilot-in-command. 

(<=) "Aircraft Owner" means the person or organization 

in whose name the aircraft has been registered. 

(f) "ner;isterinr.: .State" means such·state in whose 0 

register the aircraft is being registered •. 

(g) "Director" means the L:irector of the Department 

of Civil Aviation of His !Iajesty' s Govemmen t. 

(h) "Inspector" means an inspector appointed by 

the Director in the written form for submi~ng 

report of inquiry about the accident and this 

word shall include a person nominated by other 

3tate for investigating the accident relating 
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ClL~PTER - 2 

Notification of Accident 

3. Uotification of Accident : (1) The person or persons 

v1i tnessing the accident pursuant to sub-clause (2) of 

Clause (b) of d.ule 2 shall immediately notify the 

nearest aerodrome or police-post or post office or 

telegram or telephone office or the Office of the Zonal 

Commissioner abcut the accident. 

(2) Upon the receipt of information or notice or 

upon the knowledge of an accident b~' any means within 

its ward, the Village Panchayat shall immediately make 

an investigation and the notice shall be sent to the 

nearest aerodrome, police-post or post office or telegram 

or telephone office or Office of the Zonal Comnissioner 
·~·1" e 

as soon as possible and by_(quickest means available. 

(3) ImPlediately after the knowledge of the accident 

pursuant to sub-rule (1) and (2) or by any means, the 

place, tin1e and other available particulars (\'lritten under 

the sub-rule (2) of Rule 5) shall be notified to the 
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~olice-post, telegram or telephone or post office, ne~rest 

Office of the Zonal Commissioner and the Office of the 

Zonal Commissioner and aerodrome shall immediately inform 
!.h•':" 

the Director by~qyickest means available. 

(4) In case an accident occurs within the border 

arc::.. of the a.erodrome the Chief Official of the aerodrome 

or the person in command of the aircraft shall send 

details of the accident to the Zonal Commissioner and 

tl1e Director by the quickest means available. 

4. Notice to be r~i ven by the Operator or Aircraft Ovmer : (1) 

In case an accident occurs within the Kingdom of Nepal, the 

Pilot-in-Command,Co-Pilot or other operator shall 

ir!mediately send a notice with technical details to the 

Lirectcr by the quickest means available. 

(2) The Aircraft Owner or his representative shall 

immediately send a notice of aircrai't accident to the 

Director enumerating the particulars written in the sub­

rule (2) of : ~ule 5 as f2.r as possible by the quickest 

rnec-tns available. 

(3) In case 

I.!'\. in the Kingdom of . ~ 

to\9 
an accident of the aircraft registered 

Nepal occurs anywhere outside the Kingdom 
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of Nc}al, the Aircraft Owner or his representative shall 

send a' notice pursuant to sub-rule (1) and (2) to the 

resiJ.ential diplomatic official in the concerning state, 

if any, and to the Director. 

5. Notice to be fiven by the Director : (1) Upon the receipt 

of the notification, the Director shall immediately give 

such notice to His I-injesty's Government. In case an 

aircraft reP;isterecl in the foreign State involves in an 

accident pursuant to sub-clause (2) and (3) of Clause (b) 

of ,\ule 2, the ;{ec:istering State arid the residential diplomatic 

official of such State within the Kingdom of Nepal shall 

also be notified immediately. 

(2) In the notification of the Director, the followir:g 

::_Jarticulars shall be enumerated as iar as possible :-

(a) l'he type, nationality and Registration 

Harl(s of the aircraft, 

(b) The date, time and place of the accident, 

(c) '1'he name of Pilot-in-Command, 

(d) L'he name of the mmer or the leases, in 

case the aircraft is operated in lease, 
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(e) The point of departure and the next • 

point of intended landing of the aircraft, 

(f) The e;eographical description of the place 

oi accident to find out the place of 

accident easily, 

(e;) The number oi' the persons killed and 

injured in U1e accident and their names, 

if possible. 

6. notifying from time to time : (1) In case the particulars 

mentioned in Rule 5 relGtins to the accident are not 

received at a time, the office, official or the ~jirector 

sending notice under suo-rule (2) of Rule 3, shall further 

notify the particulars as and when received. 

7. 

(2) In case the notice is required to be given to 

the other foreign State pursuant to Rule 5, the decision 

taken by His I'iajes·ty 1 s Government for the type of 

investic;a·tion of the accident to be carried out shall also 

be mentioned briefly in the notice and send it immediately. 

Particulars of the accident to be mentioned : While giving 

the notice, the person c;ivine the notice shall mention the 

particulars pursuant to subrule (2) of Rule 5 ·as far as 
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CHAPTER - 3 

Preservation of the ~vidence and 

Investieation of the Accident 

8. PreservDtion of the Evidence of ;"ccident : The Director 

shall make necessary arrangements to prevent the further 

destruction of the damaged aircraft, to prohibit the 

entrance of the unauthorised person into the place of 

accident of a1rcraft, to protect the damaged aircraft 

and good~:;, deod bodies and otller things on board the 

aircraft from the theft, destruction or loss and to 

preserve the evidences relatinG to the accident in as it 

is condition and to take, if necessary, the photographs of 

such evidences for their well preservation. 

Provided that, the Director may is~ue an order to 

reuove the damaged aircraft from the place of accident to 

such extent as may be necessary for extracting or bringing 

cut the property, dead body and such other precious matters 

on bonrd the aircraft in order to protect them fr.om fire or 

other causes or to take them to other place o:f safety .or to 
I 

continue the air transport or to remove obstruction or 

d2.neer t:1at rno.y cause to the public. 
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9. Investigation of accident and power to investigate : (1) 

The Director himself may investigate any accident or may 

ap~")oint an inspector for such work (investigation). 

(2) the official investigating pursuant to sub-rule 

(l) shall be enti tle<l to do the following things:-

(a) To investicate by enterine into the 

dam2.~;ed aircraft or the place of 

accident at any tillle and cause to keep 

the ai:c·craft and its any part or 

machinery in as it is condition without 

any movement until the completion of the 

investigation. 

(b) 1'0 examine, remove, conduct analytical 

experiment or cause to· keep in as it is 

condition with safety or cause to do 

any thing which is necessary relating to 

the aircraft or any part of it or substance 

placed therein, 

(c) To cause to submit books, documents, 

certificates and other articles which he 

w~ t... '~ 

deems to be related with the a.ccident and 
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to retain such books, documents, 

certificates and other evidences 

until the cc»lpletion of the 

investic;ation. 

(d) To cause to summon a person for inquiry 
when he deems fit and to take information 
ur statement frcm him relating to such 

accident and cause to affix his signature 
on his statement nentioning his statement 
to be true, 

(e] .l'u enter into any pluce, if necessary, 

i'ur the investi~ation oi the accident, 

Provided that, one must enter into a 
house oJ some one by giving a written 
notice only in cnse the entery into a 
house in the c0urse of an investigation 
becomes necessary, 

lf) If any statement has been taken by the 

lonal Commissioner or police prior to 

this, such statement also shall be 
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attached and kept in the furm of 

documentary evidence. 

10. .·~eport on Accident : i'he Investication Official shall 
prepare a report o.fter having investigation and enquiry 
relating to the accident with the detailed particulars 
and his o~inion abcut the cause of accident based on the 
collected evidence and lo~ics and with the recommendation 
alon.:::; with other thinGS to prevent such accident in the 
future. This report being an administrative and technical 
report prepared in relation to an accident shall not be 
used as an evidence in any civil or criminal cases. 

11. Preservation of the :•;vicience on the request of the Rer;isterinp: 
St2.te : In case the i{e[:Jsterinc 0tate has requested to keep 
the aircra£t, the goods therein and the evidences in as it 
is condition vli thout disturbin.~ them until the inspection 
by the authorised representative o1' such State, the Director 
shall do needful according to the request, if it is 
appropriate and practical to do so. 

Provided that, notwithstanding anything contained 
above, it shall not be considered to be obstructed by this 
ii.ule to do anything pursuant to the proviso of Rule 8 • 

._D., 
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12o H.elease oi the .1.ircraft or the Goods : L'he Director shall 

give or shall cause to give tile aircraft or goods on board 

th8 2.ircraft or any part of the aircraft or machinery by 

liftinc; control over it to the Aircraft Ovmer or· a person 

nominated by him in the case of an aircraft registered in 

the Kingdom of lJepal and to a person ciuly nominated by the 

Registering State in the case of an aircraft registered in 

otllCr State, if they are not necessary for the investigation 

of accident or on the completion of the investigation without 

havinc; any adverse effect to the provisions of F<.ule 8 and 11. 

/\1. 
r \ 
. ' 

'• 
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CHAP'l'l!;R - 4 

I Iiscellaneous 

1 7, 
.-'0 Pov1er oi' His I·Iajesty' s ,·~o~rnmm t to cause the Investif!ation: 

His Hajesty's ;overnment may cause to make special 

investi[Iation, if it G.eems necessary to have detailed 

investi~ation of the accident before or after the 

investig<1tion oi the accident pursuant to Hule 9. 

14. Commission for the Investigation of Accident : His Hajesty's 

'].overllment shall constitute an Accident Investigation 

Commission if it \'fishes to have detailed investigation 

pursuant to :-<.ule 13. 'rh ere shall be at least 3 members in 

the said Commission and His f'·1ajesty' s Government shall 

nominate the Chairman of the Commission from among them. 

His Majesty• s c;overnment may also depute other specialists 

as advisors to help the Commission. 

15. -::,uty of the Investigation Commission : The duty of the 

InvestiGation Commission shall be to findout all details 

ru1d causes of the accident as well as to submit report on 

the followine particular things:-

(a) Time and place of accident, 
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(b) Cause of the accident and the situation 

in which such accident has been occured, 

(c) The appropriate steps to be taken by the 

administrative authority of the civil 

aviation for the security of the public 

and the persons working in civil aviation 

and to make a provision to prevent such 

accident in the future. 

16. hepor t of the .•.ccidcnt Inv8stigation Commission : rhe 

report oJ the .~ccident Investieation Commission shall be 

only administrative and technical. This report shall not 

be prepared with an object to relate it with any civil 

or criminal cases and ti:lis report shall not be produced or 

submitted as an evidence in any court proceedings. 

l r/ 
I o Accident to an Aircraft ;~e>:istered in other State : His 

l'lajesty's C~overnrnent may permit the accrediated representative 

and advisors of the :~eQ;isterinc State to be present in the 

in vestigation of an accident of an aircraft registered in 

ot11er .::>ta te except in the Kingdom of Nepal. In case a 

vrri tten request is .'la de by the Ite:sistering State to His 

I1ajesty 1 s ·Jovernm:_nt for che active participation of such 
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repre:,~entatives in the investieation, His f·1ajesty' s 

Covermnent may give permission to those representatives 

to participate actively. 

18. .le~:-~_ration to be viven to the Investigating r:erson : In 

case ott1 er outer persons other than the employees of His 

Uajesty' s Government are appointed for the investie;ation 

of accident, His J.Iajesty's Government may grant remuneration 

and other expenses to such ~)ersons. 

19. Provisions to ;.:;earch, Protect and ftemove the Damap-ed Goods : 

(1) His f.Iajesty's )overnment may give necessary privileges 

I 

to enter into the Kingdom of Nepal to the person duly 

authorised by the Reeistering State to search, protect, 

inquire or re.:.;air· the aircraft lost or involved in an 

accident or to preserve the damaged goods. 

(2) IIis J.iajesty' s :;overnment may give privileges 

subject to prevailing Nepal Law to bring, in the Kingdom 

of Nepal temporarily, an aircraft, search tools, spare 

parts and eoods, necessary for searching, prot~cting, 

investigatinc and repairing the aircraft involved in an 

accident and removing the damaged goods \'li thout paying 

costwn duty or any other tax and to cal<e I>ack those 

i(~~~ ,, 'IV;Y 
' ' ;- . 
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thincs after the completion (Jf the business. 

(3) In case any aircrafts, tools, spare ;_)arts and 

gocds brought in pursuant tc sub-rule (2) and aircraft 

invCJlved in an accident or its parts and goods loaded on 

the aircraft are not tol:en bacl{ within 6 months of their 

entry into the Kin:3dom of Nepal, costum duty shall be 

levied ,m tl1em subject to ti1e prevailing Nepal Lavr. 


