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Abst:ract:

This thesis is about the cultural bargain; the balancing relationship between author
monopoly and user affect desires, as applying to the ambigvity of characters. Character
culture is a hybrid of the characters that are createdand sold by authors with artistic and
legal concems,. and the character-affect-relationship of the audience .. users of those
characters. This study eXamines the lawand industry practices in the United States and
Canada as it relates to character and the limited scope of the law in defining just what
exactly .a character îs. Also, examine. the major.issues in. the cultural bargain between
the ownership of charactersof authors, and the appropriation of chara.ctersby audiences,
through the dominate arguments for.· both authors and audiences and the .issue of
privileged accessibility to characters. By "appropriate", 1 am referring toany act of an
audience member, utilizing a character theydo not own, in new ways, that .the original
author of thecharacter did not givepermission for, orapprove. Finally, 1 present my
analysis of howthe cultural bargain mayexperience a balance between both authors and
àudience,by defining characters using the audience affect interpretationas criteria.

Résumé:

Cette thèse traite de l'échànge culturel; l'équilibre entre le monopole de l'auteur et la
relation que l'auditoire entretient avec un personnage, tel qu'appliqué à l'ambigvïté
générée par la définition de ce qu'est un personnage. La culture du personnage est un
mélange des personnages crées et vendus par les auteurs ayant des préoccupations
artistiques ·et légales, et de la relation que l'auditoire entretient avec un personnage et
l'utilisation qu'il en fait. Cette étude examineraJes lois et pratiques de l'industrie aux
États-unis et au Canada relativement aux personnages et la portée limitée de la législation
dans la définition d'un personnage. En 0lltre, je me pencherai sur les questions majeures
de l'échange culturel entre la propriété des personnages par les auteurs et l'appropriation
desperson11ages. par l'auditoire en utilisant lesatgvments principaux, tant pour les
auteurs que pour l'alJditoire relativement à l'accès privilégié des personnages. Par
«appropriation» j'entends toute nouvelle utilisation, par un membre d'un auditoire, d'un
personnage dont il n'a pas la. propriété d'une manière à laquelle. l'auteur du personnage
n'a pas donné la permission ou n'a pas approuvé: Enfin,je présenterai mon point de vue
sur. la manière dont l'équilibre entre les auteurs et l'auditoire pourrait être atteint dans le
domaine de l'échange culturel en ajoutanfà la définition de personnage le concept de la
relation de l'auditoir~avec un personnage.
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ChaRter One: Introduction to Character Culture

Once upon a time there was an author named J. K. Rowling who wrote a

cmldren's book centered around the character of Harry Potter. It was so mghly popular

with children that two more books followed. At one point, aIl tbree werebest seTIers. The

hype was on, as a fourth book was preparing to make ifs way into the market place and

more and more of the public began to take inrorest in Harry Potter. About that time,

Wamer Bros. had contracted with author J. K. Rowling for rights in the Harry Potter

books in order to produce a movieand other media materiaIs, induding web site rights.

However, by the time that Wamer Bros did in fact acquire the rights in Harry Potter, a

number of Harry Potter fans had established web sites in honor of their favorite character

and ms companions. As a means of protecting their investment in the Harry Potter works

and in the name of consumer protection in source identification, Warner Bros. sent legal

"cease-and-desist" letters to web site managers and owners. It tumed out that the

managers and owners were mostly children aged 16 and under (the very target audience

to which WB were aiming to sen the Potter movies). Wamer Bros. has come under heavy

criticism from bothchildren and parent followers of Harry Potter. As a result sorne of the

Harry Potter fans, especially those that had Potter-related websites, tried to organize a

boycott of the movie once released. Author J. K. Rowling has not publicly commented

on the situation. And Harry Potter is still a character, oblivious to the issues that tug away

at his stardom.

Just what is a character anyway? It seems like an innocent enough question until

one tries to answer ft. It seems to be that characters faH into that non-existing area of

common sense. Everybody knows what. a ·character is, or at least they know one when

they see or read one. Or do they? There are plenty of books written about how to create

and develop characters, their importance to plot, stones, consumers, advertisers,

corporations, children, fanatics, readers, watchers, performers, but how are "characters"

det1ned exactly? Most technical and entertainment industry literature available on

characters discussestheir relationship with their audiences, their place in a story, their

effect on the plot or theme of the script. More has been written to describe specifie given
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characters, than on the general definition of character. For most people, a character is

simply something that is recognized when seen. What is clear from the Harry Potter

example is that characters are complex cultural agents that focus on relationships between

entertaînment industry players, consumers/audiences, and authors/creators.

Characters are the ambiguities of creation. One can own the copyrightin a story,

but not the characters those stories are about. One can daim. to have authored song lyrics,

but not the elements that inhabit the characters of the song. One can own the recording of

a commercial, but not the charaeters that appear in that eOlnmercia1. One can own the

visual depiction of a character,· but not own what the character embodies or represents.

Characters are not real, but they are spoken of, remembered, and related toas if they

Were. Characters can stay the same, even if the story changes, but the story always

changes if the character does. Characters are a combination of tangible and intangible

elements, real or make-believe, lovable or dastardly, strangers and family, aIl at the same

time.

Legally,charaeters are proteetable and protected by different overlapping bodies

of law, but the one area that seems. to be most applicableto the protection ofcharacters is

copyright law. More often than not, legal cases involving characters will cite copyright

precedents for issues of protection, damages and infringement. Copyright is a body of

intellectualproperty law that has always· been a tricky area to maneuver through, and

eharacters are its epitome. In fact, not even the Canadian Copyright Act has a definition

for"charaeter".

Characters have the unique ability to transcend the original form in which they

were introduced, and to growbeyond their originally designed framework of intention.

For example, the charader of Ebenezer Serooge, began his"life"·· in·a story entided, A

Christmas Carol (1843) authored by Charles Dickens, but today we eanregularly see this

eharacter, with his partner Santa Claus, around mid-November up to early January, in

Canadian-Tire commercials. Also, unlike a derivative work, which 1S presenting an

original work in a new medium (transferring a novel into movie script intoi a motion­

picture), eharacters can be plucked out of the original work, and have new works ereated
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around them. These11ewwùrkscanhe and usually arecùmpletely different-itl story-line,

pJot~advepture,c.irc:wn$tançe"m.edium, andexpressiou, yet the c.haracters.are alwaYB

familiar and recognizable. A very good example of this is the characterof Superman. He

originally appeared in comic book format (Action Comics # 1) in 1938. Ever sinœ, the

characterhas appearedin tmd on, radio series broadcas1s, Hve-'actionand animatiort

teJevision series, movies.graphic .novels, the internet. birt.hday cards. JJ..ewspaper comic

strips, sunglasses, 7UP bottle caps, bubble-gumcards, parodied on Saturday Night Live,

plastic figurines, toys, stickers, posters, T-shirts, and a host of other products, while

continuing to survive in the comie book medium under more than one· regularly printed

tide. Not bad for an unidentifiable entity. But each time the character appears, regardless

of the battle he fights, regardless of the actor who plays him, regardless of the way he 1S

dtawn, he is still recognizedas Superman by his audience.

Audiences' experiences play a significantrole in the construction of characters.

Characters can appear in literary form (Edgar Allen Poe's Annabel Lee), comic books

(Marvel Comics' Spiderman), on a theatrical stage (Rum-Tum-Tugger of Cats), on

television (Dan Connor played by John Goodman o:n Roseanne), in movies (Martin Riggs

playedby J\.1el Gibson in Lethal Weapon (1987)), the internet (MI. Wong), radio

broadcasts (The Lone Ranger), in audio recordings (Froo-Froo the· Catby Radio Free

Vestibule), or the characters that exist in songs (MotleyCrue's Dr. Feelgood). There

exists a special relationship between an audience and the character to which that audience

is exposed regardless of the medium in which the characteris produced. It is uncertain

whether or not audiences live through characters, or if characters are merely vessels for

the audie:nce to identify with, or if characters act as reflections of audiences, at the same

time as audiences perceive characters as separate from them. Whatis more certain. is that

throughthe special relationships tOOt exist between a character and its. audience, audience

appropriation of characters seems a1most inevitable. By Ilappropriate", 1 am referring to

any act of an audience member, utilizing a chamcter they donot own, in new ways, that

the original author of the character did not give permission for, inkind, or approve.

Whether out of sorne sense of praise of, distaste for, loyalty and or attachment to the
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character, audiences may. feel perfeetly justified in .finding new uses for the charaeters

fuat theotiginal eharacter ereators and/or ownyrs never intended. Audiences play a

tremendous role in the "life" of a given character, hy involving the character,

experieneing the chameter, fol1owing the exploits of said ehameter, and·even helping to

termi.natethe life of characters hy rejecting presented characters in a market place or by

direct active participation. 1

But, does the sigrlificant position that audiences have in relation to·the characters

they experience, give them the rightto approptiatethe characters? Could it not be argued

that audiences are in part creators of the charactersand shouldhave the same freedoms to

those characters that the original character creators have? There is no dispute that

audiences are not autbors of characters in the CUITent legaldefinition of author.2

However, the audience uses the eharacters, makes meanings of them,and depending on

the situation such as .an· on-going television series, can make. suggestions and influence

the development of the characters. If audiences' participation in the "life" of a character

involves theit attention, investment, and emotional connection, then should not audiences

be free to exploit the characters in uses that were not originallypart of a character design?

What is theJaw as ifrelates •• tochamcters, anddoes.it meet with·adequacythe needs of the

audiences? What does it mean for the audience to appropriate a character? In oIder to

answetthese questions, first "character" has to he defined. Oncedefined, it is important

tQ .understandhow characters can he categorized, and what legal doctrine affects them.

Furthennore,·how are chamcters treated in their role.andfunction in the ind'Ustry in which

theyare firstpresented? ·.Do current legal regulations consider the needs an audience has

to use characters in .. ways not permitted hy character authors? Finally, given the

audience's rolein the life of acharacter, howdo the needs. of the audiene.ebalanee out

againsttherightsofindividual creators and owners ofthe chameter?

Chameter culture is the term 1 am. using to denoteahyhtid of the characters that

are createdand sold py authors with attistic and legal COIlcems and the Character-affect­

relationship of the usersof those characters falling into popular culture. However, who

o\\<nsthosecharacters and what freedom of use does that entitle? What are the issues
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when characters are both introduced to, and are appropriated by audiences in economic

spheres? Authors cannot use any one particular body of law to identify characters as

property. Audiences make meanings ofcharacters that the author cannot daim to control.

This thesis is about the CUltural bargain: the balancing relationship between author

monopoly and user affect desires, as applied to the rich cultural resource of characters.

This thesis will attem.pt to answer and addtess the foregoing questions.

It i5 important to note the limitations ·of this thesis. The following discussions

and perspectives are that of a communications scholar,an artist, a businessman, a creator,

a user, and an afficionado of pop-culture characters. Although this thesis "",.11 he

examining certain laws as they pertain to charaeters, the analysis in tms documenUs not

legal analysis. This is an atiempt to clarif)r thought and theory on the subject, and will

argue various aspects that may be in contradiction with current practices. Also, the

rUlture of the research that has gone into this document should be detailed. This thesis

will be considering legislation and case law from both Canada and the United States of

An1erica. At ti:mes European precedents or case law may be referred to, but only in

passing. The laws surrounding character creation are different between the two countries,

but given that the Canadian and Americ~' entertainment industries impact one another, it

is important to know how procedures in relation tocharacters will affect character

creators, owners and end users alike on both sides of the border.

The methodology for this thesis involved extensive readings, interviews with

character. industry professionals, lawyers, office workers, mists, .and others, as weIl as

and random sampHng in on-Hne e-mail message surveys. The readings involved both

primary and secondary sources from law, literature and the culturalindustries. A specifie

note about the rnethodology ofthis thesis is the use of various examples of characters. 1

have purpose1y included boL~ familiar and COlTh'llon examples of characters found in

popular culture, and have also included many more obscure charaeter examples as weIl.

The reason for tbis is to show the incredible diversity of characters avaHableto the public.

By presentingboth weIl recognized examples, and sorne not so well known, 1. aim to

guide the reader to experience characters not only under a sense of familiarity, but also
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present characters as a concept of thought, to envision. WeIl recognized characters do

not require an audience to conceptualize the idea of their character, but more obscure

characters mandate that the audience evoke such an effort, basing their thoughts on a

communicated character concept. Furthermore, some characters change so much over a

relative1y short period of time that a nUt'TIber of examples need to be given so that should

onecharacter change and not he no longer applicable to that concept, the other characters

listed will still be relevant. 3

Charactcrs dcfined, th:rec strcams·of thought

As theorist John Frow noted, a character's "sheer obviousness disguises the

conceptual difficulties it presents. ,,4 Befme providing my definition for "character" in

tbis document, 1 will briefly explore how others define characters. Here a distin.ction

must be made benveen defining how to make a character better and believableand

defining exactly whata character is. There are countlessresources advising writersand

creators how to develop their characters,5 However not an ofthem take the time to define

what (or who?) a "character" is, for it is easier to improve on a character you recognize as

acharacter, evenifyou do not know why it is recognizable as a character.

Most attempts to define characters can be organized into three streams of thought.

The first involves the structuralist thre~d, wruch takes a very historical approach in

defining characters as part of, and not separate from, the literature text and plot ofa story.

The second are writers who work in the enteriAimnent industry and are the predominant

modem chataeter creators; their views posit a separation between chamcter and

characterization. Lastly, we have the legal and businessperspectivethatincorporates the

idea of character to organize, label and attach value to the eharacter as a property and

sales too1.

Under .the historical and structuralist thread, even though characters have been

objeets of commentary since Aristot1e's Poettcs (Fourth Century RC.) there is also a

sense in whieh, until the startof the eighteenth century, characters did not exist.6

Âristotle was of the mind that character comes in as subsidiary to the actions 7 because for

]1jm,a chameter, when it figures in texts, i5 seen to fiLl1ction in terms of the ordinary law5
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of psychological causality: the laws of love, haie, jealousy, and other emotions. 8

"Aristotle weighed each side and. concluded that story 1S primary, character secondary.

His view h~ld sway until, with the evolution of the novel, the ~ndulum of opinion swung

the other way. By the nineteenth century many held that structure is merely an apphance

designed to display personality, that what the reader wants is fascinating, complex

characters. ,,9 Baruch Hochman author of Character in Literature(1985), has defined the

suhject matter ofhis book claiming,

l have limited myself to figures that are directly presented as characters.
On the whole, those that are named, that are endowed ,vith traits, and that
"ask" us to envision them, for a moment at least, on the model of
people... as they figure in surface structure of the text-that is, its manifest
world of actions and agents. 10

Vladimir Propp's struct'ùIalîst theo:ry of characters suggests that they are agents of

the plot, secondary elements necessary to the enactment of the story. Il Novelist and

structuralist as well, Henry James said, llCharacter is plot".12 Therefore, for the

structuralist, the character is there to carry forwardthe action or (for the less radical) to

amplify the theme. 13 On the whole, the structuralist view has held that character does not

emerge asa detachable or independent element in our consciousness .during or after

read.ing. 14 Character in itself does not exist unless it is retrieved from the text by our

consciousness together witheverything else in thetext. They, like everything else in the

text, exist meanülgfully only insofar as theycometo exist in audiel1ceconsciousness. 15

It 1s Roma.'1tic-period characters who firs! succeed in prompting their readers to

conceive of thern as beings who take on lîves of theu own and who thereby escape thelr

social. as well ·as their textual contexts. 16 The Romantic interest in personality,

individualîty, and originality had directed tieattention of nineteenth-century readers of

literature to the motivations of the characters they were experiencing.. More than that they

spoke of these characters as though they had really lived, and critics [elt free to discuss

dimensions of the characters' experience that went weIl beyond the boundaries of the

works in wmch·they ap~ared.17
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The second thread of Li.ought on characters predominantly· originates from the

modem character creators,. the writers. There are two major running themes in these

character definitions. The first is the acknowledgement that characters are not real, but

fictitious simulations of life. The other therne is that there is a sentience that exists

beyond the tex! .and presentation ofthe character. This "spiritual" element requires just as

much attention, if not more, than other story .elements. liA character, first of aH, is the

noise of his name, and aIl the sounds and rhythms that proceed from him, Il 18 says novelist

William H. Gass. For something to "proceed" from a character thère must first he a belief

that characters are more than material representations. "Character is a product of

combinations... an ever-changing adjective rather than a thing or noun" comments Roland

Barthes19
. Andrew Horton, author of Writing the Character-Centered Screenplay (1999),

interprets Barthes' definition to mean that "Character is never complete, set, finished but

always glimpsed in motion from a certain perspective.,,20 Robert McKee author of Story

(1997) defines characters by first stating they are not human beings. He then goes on to

say that lia character 1S a work of art, a metaphor for human nature, made up of two

primary aspects: Characterization (the sum ofaU observable qualities. that are unique) and

the True Character (which can oruy be expressed through choice in dilemma)"21

Dwight V. Swain refers to characters throughout hisQook Creating Cb..aracters:

How toBuild Story People(1990) as story people that are not real; an imitation of an

individual, and a sense of caring exists at its core.22 Linda Seger, author of Creating

Unforgettable Characters (1990) •• notes that "character is created through a combination of

knowledge and imagination."23 "Human nature being what it is, character i5 always

more than just a set of consistencies"24 which again seems to indicate thatcharacters are

more than the material representations we attach to them. Charactersare interpreted by

Nancy KIess, author of Dynamic Characters (1998), through actions as, "... what

characters do, how they react to story events, must grow naturally out of their îndividual

natures. ,,25 "In short, a real human being. A character.with genuine, tangled, messed-up,

mixed-bag characterizatîon. Just like an of US.
n26 Kress also notes that "You create

characters out ofeverything you are: yoUf perceptions, emotions, beliefs, history, life10ng
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reading, desires, dreams. It's not a mappable process, or a simple one, or a straig."lt4ine

one.,,2? Similarly, author Mate McCutcheon of Building Believable Characters (1996)

refers to characters as a "... construction of a living, breathing, three-dimensional being

that readers can relate t~, love, hate, love to hateor hate to love. ,,28

The tbird thread of thought defining characterscomes from legal theories of

economic spaces. Here, defining characters is not just a matter of recognizing sentience,

but trying to define it for thepurposes of establishing a property right for categorization,

sale, legal protection and economic order, and not oruy cultural or artistic reasons. Author

Ron Suppa of This Business of Screemvriting (1999) notes that, "characters should be

multidünensional, motivated and vulnerable.,,29 He also states tOOt "the setting for your

story is alsoa character.,,3o Buck Houghton, author of What aProducer Does (1991)

briefly mentions the topic of character by describing fi••. attractive. lead and subsidiary

cha,racters... " as givens for a good story.31 Stephen F. Breimer author of The

Screenwriter's Legal Guide (1999) lists characters under Merchandising Rights as

needing to be "... sufficiently detailed in its description so that any merchandising efforts

inyolving that character dearly differentiate it from any similar·merchandise. on the

market. ,,32

Michael C. Donaldson autho(of Cleara.l1ce & Copyright (1996) gives two separate

categories for· definingcharacters wbich he daims are identifiable and sometimes

valuable. .He cites Visual COOracters (those that are recognizable for facial and bodily

characteristics, usually cartoons (like Mickey Mouse)~ and Story Characters as the other

category. Story characters firstappear in literature,can be played by different

performers, andareprimarily defined by their. dialogue, plot and interaction with other

characters. Physical appearance does· not a Story Character make?3 Francis M. Nevins

Jr,· in his at'iicle "Copyright + Character - Catastrophe"gives the follo'Vving for helping to

identify characters, "They can give it a name, a VOlee or other abihty to communicate,

dothes, and sometimes just the addition of a pair of eyes isenough to identify sentience

of sorne sort. Mostly though, a borrowing orthe Judge Leamed Hand theory of "weIl

developed" strikes the mind and the criteria for character identification.n34 Michael Bauge
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authorof Writing Screenplaysthat sen (1991) believes that any character is made up of

3 facets: l} Physical makeup (age, gender, appearance), 2} Personality (intelligence,

emotional makeup) and 3}Background (everything that happened to the character prior to

his appearance?5 And finally, Richard Wincor, authorof the book The Mof Character

Licensing (1996) describescharacters as, nthe stateless persons of the .lawl136 and

"imaginary being that provide royalties. ,,37 Wincor also provides this example of sorne

basic legallanguage for defining characters in a contract:

Thecharacter(s)(hereinafter"the Property") are those fictitious or
fictitious versions ofanimate and/or inanimate beings original1y published
or otherwise released to the public on the date and in the medium and
territory and under the n&'1le(s) and in visuai formes) (if applicable) listed
in Exhibit I, andexcept where varied explicitly in this Agreement the
Property comprises (but without requiring their. collective appeara..'1ce)
eaeh and every past, curtent and future version,. depiction .and component
element including"vithout limitation group .and individual na.."l1e(s), art
work, key phrases, .. musical signatures, accompanying props and other
dev:ices ever creared by the O'V"ner,by Licensee or by third •parties
anywhere, together with aU existingand aIl subsequently restored or
acquired copyrights, trademarks, goodwill, moralrights or the equivalent
and whatever new additional rights. arise or become recognized in one or
more identifiable characteristics likely tv cause recognition by an intended
readership or audience.38

Thus far, characters llave been defined as non-existent, fictional, as having a

presence beyond representational textand other· elements, based on the idea of people,

made up of many parts· including personality.and descriptions, and create4 tv be soM· and

categorized as valuable property. Unfortunately, all these definitions also all have an

lmderlying. theme: .You know them when you see them.\Vhat none of theseprevious

definitions do however isissue criteria that irrevocably and irrefutably offer adefinition

of character thatgo beyondsimplyknowing it whenseen.

I argue that characters donoteven exist unless .there is an audience to flesh them

out. Thus if a character does not exist independently of an audience, then the participation

of the audience is a necessary criterivn. in trying. to ·estabhsh a definition for character.

The meaning is not in the character unless .the audience brings knowledge to the

character. This is separate from the characterization, which exists, even if an audience has
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never been exposed to a character. Audiences can reaet to characters, they can reflect on

why they react to a character, and they can also relate to a character by putting the

character into the context of their own lives.

Audiences do not create characterizations; they have an interpretive experience

with the characterizations, and fill in the gaps within the character authors' already set

conditions of restrictions. The audience is the end user of characters, and the action these

users embark upon is the production of internaI meanings. These internal meanings can

then manifest themselves in the· form of audience appropriation of the characters that the

audiences connected with, as the internaI meanings are reconstructed and recreated into

tangible and fixed forms ofexpressio~that among other things, may enter the legal realm

ofcopyright infringement.

Despite the audiences' role as producers of these new internaI meanings derived

from characters, they .are not recognized, legally, as having the rigbt to do so. Except in

incredibly limited capacities set out in Iaw under the idea of fair copying, which will be

discussed in greaterdetail in the nextchapter, audience access to characters is not broad.

"Character" is anlli'1defmed entity, yet at the same time "character" or more appropriately,

"characterizations" are treated like property. In order to better understand the tensions in

the cultural bargain, the nature of the audience-character relationship needs further

examination.

The Definiti<)J]. of Audience and the Audience/Affect Relationship

Audience members do not simply recognize characters, audience members

experience characters and make internaI meanings of them,by filling in of the characters

structures what theydo not know, from elements of themselves and their experiences.

Audiences experience characters in affect· relationships with the characters' simulated

sentience. The culture of character exists between the authors of characters who. offer

them to audiences, and the audiences who experience them. 1 define audiencenot

singularly as the people who are sitting. in a designated enclosed seatingarea snch as a

cinema or live-L~eatre audience, butas any naturai person who is exposed to the character

within a given space where the character is exhibited. The audience is orten a sub-culture
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within popular culture that interprets characters through signifying practices. In short,

the tenn audience in tbis text will refer to aIl people who have been exposed to a given

character, regardless of the nature of the medium of expression and whether or not the

audience prefers that character, provided it has made some meaning of that character.

To borrow terminology used by Raymond \Villiams, an audience experiences

characters as works and practices of intellectual and especially artistic activity whose

principle function is to signify, to produce or to be the occasion for the production of

meaning. 39 When using the terro of popular culture here, 1 evoke Williams' meaning of

wen liked by many people, deliberately setting out to win favor withpeople, and culture

actually madeby the people for themselves. This inc1udes the obvious starting point that

popular culture is simply culture, which is widely favored or well liked by many people.40

The difference between audience and public is that, under law the mass society at

large 1:; often referred to the. public. However, the audience is a specifie sub-set of the

public delineated by its specific activity of popular culture consumption. The public at

large may not be able to identify a specifie character by name or source, even if a

character is identifiable as simply a character. The public at large can not be expected to

expérience the deep affective relationship t.lmt a character's audience win have. Chafacter

affect of the audience is an example of popular culture that originates from the people.41

By the terro "affect" l evoke Lawrence Grossberg's definition:

Affect is perhaps the most difficult plane of human life to define and
descriQe: ... because there isno critical vocabulary .to describe its different
forms and Structures.... But tbis does not mean that affect is sorne ineffable
experienceor a purely subjective feeling. Affect is .a plane ofeffects, a
mattegof"actualization, effectuation, practices ... an abilityto affectand to
be affected. It is a pre-personal intensity corresponding to the passage
from one experiential state of the body to another and implying an
au.gmentation •or diminution in that body's capacity to act Affect is
doselytied to what we oftendescribe as the "feeling" of life. One can
underst3l1danother person's life, share the. t?ame meanings fu"1d pleasures,
but stillnotk:now how it feels ..•. Thesame experience will change
drasticaHy as it affective investment or state changes. .The same object,
with the same meaning,giving the same pleasure, isvery different in
different affective. contexts....Affect operates across aU of our senses and
experiences,across an the domains. ofeffe.cts which construct dailylife.
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Affect is what gives color tone or texture to the lived.42

WhatGrossberg refers to as Ajjèct, 1 develop as recogrJzing the sentience of the

character. It is more than just having an aesthetic experience; it is an intimate relationship

between an audience and the character's sentience. When a being has sentience, then the

viewing audience will fill in what. they do not know about this new character, with

elements from their ovm sentience or experience. They win base those elements from

whatever signaIs the new character sends out via characterizations (gestures, expressions,

and any other criteria that the performance is trying to embody).

Characters capture and Iead an audience's imagination. That is the affect

relationsbip that audiences have with characters. An audience's imagination is led by the

character's sentience. Thehigher degree the affect, the more the character leads the

audience imagination. The lower the degree of affect, the more the audience imagination

leads the character. The higher the degree of affect, the easier the audience recognizes a

character for identification purposes. The 10wer the degree of affect, then the harder for

the audience to recognize the character for identification. Affect, regardless of the degree,

identifies a character. The lack of affect disqualifies character identification.

The Charader CreationProcess

Character creation is comprised of two processes. The first is the two components

of which every character is made up, The second, are the two methods whereby

characters relate to stories. 1 examine tms because it is important to understanding

distinctions made by the industry, by creators, by audiences, and by the law that mediates

their relations.

In the first part, 1 examine the characterizations of a character and the personality

sentience of a character as being separate in the creation process, but equai in the

embodiment of the character as a whole. The are two components that make up the

construct of a Character:

A) The Externai Tangible Elements (Characterizations)

B) The InternaI Intangible Elements (Sentience)
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A) The External Tangible Characterizations

The external tangible characterizations are the external expression we recognize as

the chamcter, which can also be tenned the material representation. It is these clements

which are, for the Most part, protected by law(specifically copyright). These external

factors can be expressed in fixed tangible forms, such as a drawing of·a character in a

visual depiction, or the sound recording of its voice, or a weIl written chamcter synopsis.

This "Characterization" is best defined by Robert McKee as

the sum ofall observable qualities ofa human being,everything knowable
through carefulscrutiny: age and IQ~ sex and sexuality~ style of speech
and gestures~ choices of home, car, and dress~ education and occupation;
personalit'j (type) and nervosity; values and attitudes - aH aspects of
humanity we could know by ta,king notes on someone day in and. day out.
The totality of these traits makes each person urJ.Ïque because each of us is
a ·one-of-a-kind combination of genetic givens and accumulated

• 43expenence.

Bl The InternaI In-Tangible Sentience

The In-tangible Sentience is the· internaI pattern that is not protected by law. One

cannot copyright a character's wit, thinking and motivations. These are· clements of the

character that can be described, but not fixed in a tangible state. Only the description of

this i5 tangible, not the quality itself Here I refer to the sentience of the character, the

feeling of thecharacter's inner being. This consists of the beliefs that character has,and

thechoices that a character makes both in times· of leisure and those of stress. The

character's. intangible sentience can be recognized, but not specifically defined. This is the

part of the character that audiences connect with and with which they form an affective

relationship.44

The are two distinct methods of character creation, each with their own legal

standing. The first is the character-first creations, and the second i8 creating characters as

vehicles for storytelhng. These processes are directlyrelated to the character's

relationship with the storytelling. It is not an issue of which is more important (the story

or the character) but rather which is the leading ideology. The story helps to define the
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character. V/hen t.~e character reacts to a situation in the story, the reaction demonstrates

a specifie aspect of the character's personality. But whether the story acts as a

communication tool for the personality of a character to an audience, or whether the

character is the communication tool of the story is directly dependent on the intent of the

creation process.

Character First Process: This is when the character is trotY weIl developed. In

these instances, the character i5 usually created tirst incorporating various

characterizations and personality traits that will dictate .the action and decision making of

thecharacter in a story. They are knOV"ll in the industrj as characters who write

themselves because of the premise of predictability of their internaI resources, as they

direct the story to an outcome in line with the way the character moves through its

existence. These characters capture and lead the imagination of the audience. The

character's pre-existing development will decide actions taken fu.""ld therefore story is

5ubject by the character. If you replace the character in a given story with a well­

developed character, you are going to have a different story. The way Mickey Mouse

would react to seeing a bus accident is not going to be the same way Homer Simpson

reacts. In this way, the character perspective becomes the stor)' perspective.

Story Vehicle Process: In this process, the plot of storyline comes tirst, and

characters are created to specifically suit the character-roles that the plot requires. These

characters are much more stereotypical character prototypes, which can be replaced by

other similarcharacters of the same prototype, and the storj will change little if at aU.

Here the external characterizations ofthe character are much more developed than the

personality of the character. Very little thought goes into the internaI elements of the

charaeter. Although these characters can be identifiable as separate from plot, the way a

character can be detined in this document, they are so tied with the story, that it is the

story that captures the imagination and leads an audience, not the characters in that story.

Therefore, in this process, the story perspective becomes the character perspective.

When does a story vehicle character. become a well-developed character, which

effects the story such that the storj must change significantly to maintain character
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continuity? The answer is that it is more than just substantial use of the character. A

character that is used many times, cangainan air of being weIl developed, but only if

there is significant sentience development. A character which has been used little, but is

highly developed is much more delineated from the story !han a character that has been

used on multiple occasions, and not had further development. Repeated use does not

necessarily produce a well-developed character. When such changes occur is, for

example, in a spin-off of an original work. The character from the original work, on

which the spin-off is based, may in fact have been created as a vehicle for that particular

storj. However, if the new spin-offis created around the idiosyncrasies ofthat character,

and the character is no longer part of just another story telling then the. character has

crossed the Hne to becoming a character which belongs in the character-first creation

process. That is to say the character. significantly influences the new story telling such

that the absence ofthe character becomes the absence of t~at storj.

Charader Process and the Law

Charactercreative processes, the relationship between character and story, have a

very significant representation in copyright law. Two of the most important character law

cases in factcallon these creation processes to determine exactly whether or not a

character should in fact be subject to copyright protection. There are two main ideas

about characters and copyright protection: the "Character Delineation Test" and the

"Story Being Told Test". The Character Delineation Test wasfirst dictated (cir. 1930)by

JudgeLearned Hand who presided over the case ofNichols vs: Universal Pictures Corp.,

where he aHowed that literary characters may be protected· "quite independently of the

plot. ,,45

The issue at hand was author/playwright Anne Nichols suing Universal Pictures

Corp for copyright infringement. Nichols claimed that Universal's 1926 comedy movie

The Cohens and The Kel~vs copied the plot and the characters from her smash hit stage

play Abie '8 Irish Rose. 46 Both works involve conflictsbetween Jewish and Irish families

where the child of one family marries and procreates with the·child of the other family.

There are four characters common.tobothplays.•The caring and fertile lovers and their
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fathers. This, however, is where the similarities stop. Nichols' play has both fathers as

widowers, both are religious fanatics of their respective faiths, and the loyers have twin

cmldren. The conflict is eventually resolved by the grandfathers' mutuai desire 10 see the

grandchildren. In Universal's work, there is no fanaticism where religion is concemed,

both mot~er characters are alive and weU, and t~ere is only one child born of the loyers.

The conflicts are resolved from the honesty of one father and the generosity of the other,

and have little or nothing to do with the birth ofthe grandchild.

These works were similar in plot, but not similar enough for there to be an

infringement. Judge Rand then considered tI~e characters, and whether or not the

charactersconstituted a substantial copying. He found none, stating that these characters

were closer to prototypes, and did not reany separate themselves from the plot of the

story. As prototype characters cannot be the subject of copyright right protection, it stood

to reason that there could not be· infringement unless the characters could separately

constitute enough characterization originality and fixation of their own merit. Thus Judge

Hand dismissed the claim against Universal, given that plot is not copyrightable, and as

part of that judgement wrote the Character Delineation test, meaning a character not

delineated enough to be considered separate from plot accrues the same copyright

protection given to plot, namely none.

Judge Hand wrote: "... the less developedthe characters, the less they canbe

copyrighted; that is the penalty an author must bear for marking them too distinctly. ,,47

The test that 1S suggestedby this dictum 13 that apoorly deve10ped character. constitutes

nothing more than an "idea" not meriting copyright protection.48 The issue here isthat the

case never exacdy defined "weIl developed", and offered no significant analysis system.

largue that what Learned Hand labels well-developed, is the affect relationship

that acharacterhas with the imagination of the audience. The more a chamcter captures

and leads the imagination, the more it is well developed. A character that forces the

audiencemembers to use more of their own imagination (character-types) becausethe

character cannot lead the imagination, the less developed it îs.
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For example, the North American audience at

large is familiar with both Bugs Bunny and Miss

Piggy (see image on this page). What if a. story were

to have these two interact? Consider Bugs Bonny's

"wrascaUy" behavior meets Piggy's temperament. One

doesn't have to try hard to image the outcome for

these two characters as we interpret them. They lead

our imaginations. However, what if the situation were

an interaction between the ("The one as big as me?")

small lad from A Christmas Carol in· a story with

Dasher, Dancer and Prancer (3 of Santa Clause's

flying reindeer)? An imagination wouJd have

to go into overdrive to fin in what has not been

developed and or communicated by the original

authors about these characters. Incidentally, in the

last example, an four characters mentioned are well

known, but are not what Judge F..and Tefers to "weIl

developed".

The Story Being ToldTest (cir.1954) was written by Judge Stephens in the case of

\Vamer Bros. Inc vs. Columbia Broadcasting System (CBS) also knovvn as the "Sam

Spade Case". The issue was that Wamer Bros. had purchased various media rights

(including radio rights) to the literary work The Maltese Falcon (1930) from author

Dashiell Hammett, featuring the detectivecharacter Sam Spade. About 16 years later the

CBS networkcontracted with Hanllnett to use only the Sam Spade detective character in

a new radio series, but did not use any other material from The. Maltese Falcon original

work. If the character was in fact. subject to copyright protection, then Warner would

own the rights to it, and the Sam Spade radio series wasa violation of theWamer­

Hammett contract. If Sam Spade did not enjoy copyright, then there Vias no violation in

licensing or using the Spade character. In tms particular case, Judge Stephens rnled that
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the Spadecharacter did not er~oy copyright because, borrov'v'ing from the Character

Delineation test of Judge Hand, he further interpreted that:

It is conceivable that the character really constitutes the story being told,
but if the character is only the chessman in the game ofteHing the storj he
is not within the area of protection afforded by the copyright
(Thus)... even if the owners assigned their complete rights in the copyright
to the Falcon, such assignment did not prevent the author from using
characters used therein, in other stories. The characters were vehicles for
the story told, and the vehicles did not go with the sale of the story.49

This case has encountered rejection, engendered confusion, and generally not been

foUowed.50 My extensive review of entertainment industry contracts revealed that

characters are listed separately, as part of the transaction of a larger work (like a script)

wl1ich characters inhabit. It is interesting to note that although characters are not easily

definable, they can still be listed and identified, for an concemed to tmderstand their place

inthe transaction. It would seem that tms inclusion of characters as a separate element to

the transaction of a larger workmay be a response to the above-mentioned ruling.

Although this judgement provided for short term gain for Hammett who, under

this judgement was not in breach of contract and for CBS for lack of copyright

infringement, Judge Stephens reany did not do either of those parties (including Wamer)

any good in the long term. If there is no copyright in the character Sam Spade and

therefore no identifiable property right, tti.en that may mean not only did CBS pay a

license fee for something that cannot be owned, but also, anybody c.an use Sam Spade the

detective character. If anybody can use him, the public gains access, but Sam Spade loses

his economic value. There is little reasonable interest to pay for something that can be

used for free. Wamer lost Oui because even tti.ough Wamer's copyright claim in The

Maltese Falcon was not in question, an of the time,energy and money they invested in

their version of Sam Spade of the Maltese Falcon is no longer part of their monopoly

interest. The loss of value is most relevant to the original author, Hammett, because he

cannot license what he cannot legally own. This judgement in fact, was not in Hammett'g

interest, as Hammett endeavors can no longer he rewarded in the Sam Spade character.
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But CBS demonstrated there was initially a value to the character. They could

have used any detective character for their radio program, but they did not. They chose

Sam Spade. That particular detective character was recognized by CBS as being a

reasonable interest. Now that a property right cannot be associated with the character,

and ar.yone can use it, Hammett's Sam Spade is no longer Hammett's, anymore than the

story plot belongs to its author. The premise. behind tms decision makes sense. If

copyright protection were to apply 10 characters that are merelycharacter-types, with no

recognizable distinctIy unique characterization combinations, then not allowing copyright

protection has merit. However, it "vas applied to a cha..--acter named S&'11 Spade,

notwithstanding a license agreement between Hammett and CBS indicating the fact that

the author, CBS and Warner Bros. recognize it as being a property ofreasonable interest.

In fact, the legally binding contract, the substantial fee, and even the lawsuit itself

indicate a perceived value.

The most important consideration in Iooking at these two tests·brings up the issue

ofwhen do vehicle characters become delineated? In neither case is criteria established to

acknowiedge when that moment of change, or that boundary of crossing, when a

character has entered the kingdom of "well-developed-ness" and becomes deserving of

copyright protection.

The next chapter will examine the law and. industry practices in the United States

and Canada as they relate to character. Tl'.tÎs provides a solid basis for understanding how

the law currently handles the needs of an audience (if at aU) and the limited scope of the

law in defining just what exactly a character is. Also it provides a necessary basis of

understanding for a discussion in the third chapter of this thesis, where 1 examine the

major issues in the cultural bargain between theownership of characters of authors, and

the appropriation of characters byaudiences. In Chapter Three 1 examine the three

dominant arguments for both authors and audiences and the issue of privileged

accessibility to characters. In Chapter Four: the conclusion, 1present my ideas on how the

cultural bargain may provide a· balance between both authors and audience, by defining

character using the audience affect interpretation as criteria.

Chinappi 20



Endnotes for Chapter One

1 For example, in the Batman comics story Hne titlOO, A Deathin the FanÛly, comic book fans were asked
to vote via special telephone numbers whether or not the character Jason Todd, should die in an explosion
set by villain character The Joker. At the time, Todd was the second character to assume the roIe of
"Robin" Batman's sidekick. The majority of the comic book audience voted him to die, and thus in Batman
Comics # 428, Robin's sentence was carried out
2 There is no direct definition for "author" in either the Canadian or the United States copyright acts. The
definition is based in. case law. According to the case law, the author is the person who creates the work (at
times hires and oversee others who createthe work) or is the first person to express the idea in fixed fonn
that is subject to copyright. An author may aIso he the person or entity that has acquired the right, under
contract, to use the term "author". Audiences are not character creators (authors) under this understauding
oftheterm.
3 For exalllple, Marvel Comics' Incredible Hulk has gone tr,rough significant changes ovec L'le last 25 years.
When first issued the Hulk was gray. Later the Hulk becanie the green rampaging monster the character is
most remembered for. At one point the David Brnce Banner characterand the Hulk were separated. Later
they reemerged and the Hulk tUl:ned gray again,. but· this time developed a distinct personality with a bad
attitude.•. ;l':ventuaUy the Incredible Hulk character were three persons living in thesame body (The Gray,
The Green and Banner). Finally aIl three persons merged again to a composite Huik with the body of the
Green Hulk, the intelligence of Banner and the Attitude of the gray Hulk. The ongoing continuity includes
a future st'lfofthe Hulk having gone mad named Maestro.
4 Deidre S. Lynch, The Economy ofCharacter, Chicago, University ofChicago Press, 1998. p.l
5 See the list ofbooks in the bibliography ofthis thesis
6 Lynch p.14
7 Frauds Ferguson, Aristotle's Poetics, New York, NY,Hill and Wang. 1961. p22
8 Baruch Hochman, Character in Literature, NY, CorneU University, 1985. p29
9 Robert McKee, Story, New York, NY, Regan Books, 1997. plOO
10 Hochmân, p.8
11 ibid, p.20
12 Nancy Kress, DynamÎC Characters, Cincinnati, Ohio, Writer's Digest Books, 1998. p.1
13 Hochmap, p.21
14 'b' '2~1 la, p. .j

15 ibid p.32
16 Lynch, p.8
17 Hochman, p.16
18 Andrew Horton, Writing the Character-Centered Screenplay, Los Angeles, CA, University ofCaHfornia
Press, 1999. P.25
19 ibid
20 ibid
21 McKee, p. 375
22 Dwight Swaïn, Creating Cbaracters, Cincinnati, Ohio, Writer's Digest Books, 1990.p. 3, 8
23 Linda Seger, Creating Unforgettable Characters, New York, NY, Henri HoIt and Company, 1990 p. xiii
24 ibid p. 32
25 Kress, p. 4
26 ibid
27 ibid
28 Marc McCutcheon, Building Believable Characters, Cincinnati, Ohio, Writer's Digest Books, 1996. p.2
29 Ron Suppa, This Business ofScreenwriting, Los Angeles, CA, Lone Eagle Publishing Co., 1999. p..37
30 ibid pA3
31 Buck Houghton, What a Producer Does, Beverly RiUs, Silman James Press, 1991. p.2
32 StephenBreimer, The Screenwriter's.Legal Guide, New York, NY, AHworthPress, 1999. p.52

Chinappi 21



33 Michael Donaldson, Clearance & Copyright, Los Angeles, CA, Sihnan James Press, 1996. p.16-l7
34 Francis.Nevins, "Copyright + Character =Catastrophe", Journal, Copyright Society fthe U.SA

p 312-313
35 Michael Bauge, Writing Screenplays that Sens, New York, NY, Harper Perennial, 1991. pAl
36 RichardWil1cor The Art ofCharacter Licensing, Little Fans, NJ, Glasser LegalWorks, 1996. 1'.4
37 'b'd ·VI1 1 p.
38 ibid p..51-52
39 John Storey, An Introduction Guide to Cultural Theory and Popular Culture, Georgia, University of

Geonria Press, 1993. p.2
40 ibid p. 6 - i . .
41 ibid p.12
42 Lawrence Grossberg, We GottaGet: Out ofThis Place: Popular Conservatism and Postmodern Culture,

New York, Routledge, 1992. p.80
43 McKee, p375
44 In the case ofHidden Characters, (See Appendix 1) which are not direct1y identifiable by an audience, it

is this sentience that the audience still recognizes unconsciously, as it speaks to audiences t.lu-ough
affect.

45 StevenNetmetz, "Copyright Protection ofFictional Characters", Intellectual Property Journal,
December 1999. p.74

46 ibid
47ibidp 64
48 ibid P 75
49 ibid P 78
50 ibid p 79

Chinappi 22



Chapter Two: Characters, Law and Industa

will present law from Canada, the United States of America, and even some law that is

practiced in Europe. 1 also examine entertainment industry practices that, although not

laws, actas a form of regularion. The legal information that follows creates a context for

c011sidering what allow-a.nces an audience has to eharacter creations (if any) and whether

or not the current legal status of characters takes into consideration the changing state of

that status and the effects on the public at large. In the context of this document, the

following rights and regulatory constructs are of particular .significance. This chapter

elucidates .a discussion of character toprovide the reader of this study with an

understanding of the legal issues raised by characters, and not only to explain the law.

First, 1 identify three broad character categories, which have been designed to

reflect the different bodies of lawto which those characters are subject. Then 1 oudine the

different types of law and legal terms that are relevant to those character categories.

During the course of the discussion 1 will explain how those laws relate specifically to

characters, and l offer a very brief account of the differences in Canadian and American

concepts of those laws and legal terms. The three main character categories 1 have

identified (caeh with sub-groupings), which will guide the infofll1atîon to follow are: 1)

Fictional Characters, 2) People-linked Characters, and 3) Commodity Industry

Characters.

Fictional characters arecreated without being directly based on real exisring

people, ai1d donot have a direct economîc commoditj îndustrj related Hnk. It is these

characters which are most subject to Leamed Hand's "Charaeter Delineation" test to

decipher the "Well Developed" characters and Judge Stephens "Story being Told" test,

whether a character is merely a vehicle for a storyteHing. The area of law to which these

characters are most subject 1s cOPYlight and CûPytigt1t-related practices, (süch as parody

and moral rights of the creators). There are nille sub-groupings inc1uding Name, Literary,

Speech, Graphie, Figure, Anonymous, Composites-and-Divisible, Group, and T.AC.tors

characters.(For anaceounting of the sub-group characters, please refer to Appendix 1).

People-linked charactersare subject to aH the same laws as fictional· characters, but in
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addition, because these characters are linked with real people, both living and dead, they

bring with them a multitude of other legal considerations beyond the boundaries of

intellectual property rights. These include Personal Rights, Rights of Privacy, Rights of

PublicitylRight· of Personahty, Defamation, and Neighboring Rights for performers.

There are seven sub-groupings including Repurposoids, Story, Sound, Historical-Person,

Real-Based, Real-Person, and Perlormance Art characters. (For an accounting of the suh­

group characters. please refer to Appendix I). Commodity Industry characters are subject

to an the laws that apply to both fictional characters and people-hnked characters, but

these characters directly represent economic concems of owners, authors, and other

Înîeres1ed third parties. They repœsent products, services, teams, goodwill, quality

as,SJJJlmç~.s a;ng oth~J economiç conç~ms, Th~y r~QJJjr~ Tr;;lg~m~rt "mg Unia,ir
Competition regulations. There are five sub-groupings including Real-sponsor, LiteraI,

Mascot, Product, and Hidden characters.(For an accounting of the sub-group characters,

please refer tû Appendix 1)

As 1 have presented in the eartier chapter, the law's position on characters is that

characters are not deserving of property rights, unless. in the express circumstances of a

character being sufficiently weIl developed. At the same time, the law does not offer

çriteria to define "well-developed". The law focusesonhow it can be applied to character,

but does not specifically define the term "character". What the law can take account.of is

the copyrightability of the characterizations (i.e. the image of a character), but not the

combinations of characterizations and inner sentience with which an audience

cliperiences affect. Thecurrem leg-islation .1135 allowances for audiences '10 -use

copyrightable works without pennission under the tenns of fair copying, (which wiU be

examined later in the chapter), but just how that applies tothe ambiguousness of

characters is a gray area. If characters (both characterizations and sentience)are not

usuafry seen to ment property' rights, then characiers shOûld be appropriatablei:ry

audiences withant question. HJ)wever" snch a practice is not the case as authnrs remin the

power to take action against audience appropriation, through the protection of. the

intellectual property rights of the characterizations, and the economic concems of

character aûthors and imerested i.hird parties.
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In order to understand why character appropriation is legally prohibited by

authors, it 18 necessary to examine the CUITent Status of the law (in North Anlerica for the

purposes of this stl~dy), the original reason the law was developed, and how it bas

changed in the last hundred years or so. The majority of legal protection afforded

characters fails under the category of intellectuai property.

Inteneetu~i Property

Intellectually property· is a tenu referring to the rights in the tangible results and

fixed expressions of ideas, but not the ideas themselves. They are organîzed by legal

frameworks and rights granted by governmen1. Intellectuai property policies have been

developed to encourage the creation and sharing of an author's intellectual property with

the public. 1

The word "intellectual" is used to distinguish it from "physical" property.
Intellectual property lawrefers to and protects the intangible or
"intellectual" nature of an object, whereas physicalproperty law refers to
and protects the tangible or physical aspects of an object. By owning the
physicai or intellectual property in a creation, you do notnecessarily own
theother sort of property in i1.2

Canada and the United States do not have the same laws for inteUectual property,

although precedents fromone jurisdiction can sometimes be used ln the other. (Their

law8 are orga.nized differently) Thu8 works snch as certain types of computer software,

which may be covered by patents in the U.S. might faIl under copyright in Canada. This

thesis will make an effort to distinguish the most significant of those differences. in the

bodies of law expiored, specifically as they relate. to characters. Canada's intellectually

property laws incIude patents, trademarks, industriaI design, confidential information and

trade secrets, copyright, plant breeders' rights and personality rights. The United States

intellectuaiproperty laws incIudepatents for utility, design$, plants, trademark, service

mark, trade secrets, copyrights, and the right of publicity.Characters are not fully covered

byany one body of law, but rather, different aspects of a chal"acter are protected by a

variety ofdifferent, sometimes· overlapping, bodies of laws. 1 consider each of the types

ofcharacters-Fictional, People-Linked and Commodity Industry. characters- in relation to

their legal protection.
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Fictional Characters and the Law

The area of law that FictionalCharacters are 1nost subject to 1S Copyright. In the

follovving discussion Texamine copyright related bodies of law and practices, as they

relate to fictional characters, including such issues as authorship, owners and creators,

joint.-creations, work-for-hiresand service agreements, on-spec projects, fair copying,

parody, tenu duration, public domain, international conventions, adaptations. and

derivatives, and moral rights,

Copyrigbt

Copyright is the monopoly right to copy. It is a bundle of different rights granted

to the OWl1er of the copyright in a wurk (who may be the creator of the work but not

necessarily) sole and exclusive rights. Orny the owner of the copyright in a work caTI

authorize, and benefit from, its reproduction,. its performance, its display, its publishing,

its modification, or association with other entities. The owner can agree to let others use

the copyright right8 in the work in verbal or written agreements.

One should also keep in mind that a copyright is divisible under the
copyright law. Not only can it be broken doyvn into the rights asnoted
above, but also by medium. Thus, one can convey motion picture right5 in
one's screenplay and the copyright in the motion picture .rights and remin
live stagerights and the copyright therein. Or one can convey television
rights and remin publishing rights. There are numerous commutations and

.' 3permutations.

Copyright is automatïc. Once the work is in a Iiflxed ll (tangible) fonn, copyright

automatically exists. Thus it protects the expression of.an idea, but not the idea itsclf

Understanding this definitÎon is of theutmost importance. There are a number of items

that cannot be protected by copyright. such as facts ofactuality, real-life events, and

histûricaldetails. News pmgrams can aU report the same news and facts, but each has a

separate copyright on the audio/visnal or written form their version of the news takes.
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They each own theirexpression of those facts, but not the facts themselves. To further

c1arify iliis understanding, below i5 a chart of some more concrete examples:

Non-copyright protected idea:

1:::u~;:e:er space come 10 live
Real live Courtroom cases· presented in a
television prognun
Talk show featuring guests 'WÎth unusual
situations of interest

Copyright protected expressions:

Alf, My Favorite Martian,
Alork and A4indy, Alien Nation,
3rd Rock (rom the Sun,
Judge Wapner,Judge Judy, Divorce Court, .
Power a/Attorney
Oprah, Donahue, Jerry Springer,
RickieLake
Diffrent Strokes, Webster. Inter-racial families coping with modem

society
t-='::c.=~~---------_._---~-+----~~-_---~ ------

Situation Comedy about a family unit, and Family Ties, Cosby Show, Family Matters,
growinl! up Malcolm in the Middle
Possible destruction of the earth due to Deep Impact (1998), Armageddon(1998)
falling asteroid
Person(s) with super abilities & resources Greatest American Hero, The X-Men,
fights the fmccs ofcvil . Kid Super Power Hour
Large reptilian creature staring in Barney, Duddley the Dragon
children's television program
Righer Being sends his only Son to earth The New Testament,

1

and Son becomes the Savior of the WOrld,!. The Death of Superman (1993) & World ·1

•dies and is resurrected and represents allWithout A Superman (1993) & The Return
j things that are Good 1 of SUJ2erman (1993) Trade Paperbacks 1

Important tokeep in mind is that copyright was not initially developed to protect

artists, creators or owners of copyrightable material from audience appropriation, but il

was designed to protect the audience from monopoly· ownership of the works. The law

was written to give creators/owners, a hmited monopoly, which include restrictions they

could put on how audiences may use thelr copyright works. What we now know as

copyright law, is currently used primarily as a means of protection to beneŒ aulhors and

other· creators, but when it originated in England, copyright law was intended as

protection against authors. In 1710, the Statute of Anne .was produced in response to

complaints by a guild of established publishers loyal to the Crown because independent

publishers were taking business away from the guild.. This Statutegave the guild some

relief, but the wording of the Statute included that authors be granted certain protections
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for their works. Given its ultimate gQal of the enhancement of the public welfare through

the dissemination of knowledge, the Stalute slated that ils purpose was "the

encouragement of leamed men to compose and write useful work." On this foundation

modem copyright law was subsequently constructed. 4

In 1790, thefirst United States Copyright Act came into being.5 In America there

are state and ferleraI regimes of copyright, and the .Federal overrides the State schemes in

cases of couflict. .l1.,.bout 134 years later, the Canadian Copyright Act came into being on

January 1, 1924 and statesthat copyright protection in Canada only exists by virtue of the

Act.6 Both copyright acts have been ·amended a several times sincetheir enactment, and

revisions are a continuous process, as new technologies are developed and new media are

conceived. Under both copyright acts, individuals are responsible for enforcing their

rights, while the govemment is responsible for th.e administration and revisioll of the

acts.7 Both copyright acts provide the copyright owner the sole. and exclusive right to a

work. These rights give rights holders the ability to benefit, monetarily and otherwise,

from the exploitation of their works, a.'1d in sorne cases.protects the reputation of creators.

Cha..racters and the Copyright Acts

There are. not significant differences under the respective copyright acts of

England, the l1nited States, and Canada relative to fictional characters. 8 JNhether or not

characters per.se incurcopyright protectionis hased on a confusingand inconsistent set of

standards.. There is morejurisprudence in the United States than in Canada.

Inany legal suits dealing with the violation of copyright of a fictional
character, a successful·defense must show a.similarity in the expressicm of
the .idea of the character in. the original ..• and copied versions of the
character. It must beproven that the character has significant importance
to the original work, and that thecharacter •po&sesses original and
distinctiveness characteristics.•Also the character .• must .have certain
popularity, inc1uding.one in the eyesof the violator that entices a
deliberate appropriation ofthechliracter.9

Here, l take up the issuewith the definition of the word original.. nA work will

usually be consideredoriginal ifit is independentlycreated(as oppose4 tocopied from

other works) and if it possesses at least a minimal degree of creativity. n 10 The

copyrightable expression of a character is much more than just the character's physical
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appearanee; it includes the specifie name, physieal appearance, and eharaeter traits of that

character. ll However, there have been cases· that ha-ve been decided on the ùnage of a

chameter alone. 12

Establishing Charaeter Ownership: Anthot, the Owner and the Creator

The owner of the copyright is the person or entity who owns the rights in the

work, but notneeessarily theperson or entity that created 11. The "author" of the work is

a Iegal term to mean both the owner of the copyright in a work at the time ofcreation, and

at the same time, the creator of the work upon whose life span the copyright tetm of

ouration is based. A character can be developed by a creator, as part of a work that is

overseen by another person named the "alJthor", andthen aU rights soId to a third party or

parties, the "owner(s)". When audiences appropriate characters, there may be.a number

of different individuais that will be affected, as those individuaIs share in the existence of

tÎlat character, and notjust any paliicular "author".

Depending on the circumstances at the time of the creation process, the author of

the material in whieh the character exists (legally referred to as the "work") may notown

the copyright in the. work. Copyright maybelong to the author at the time of creation and

be sold orgiven away, at a later date to a new owner or multiple Owl1ers. In some cases,

the author of a work may be in Il situation where the ownersmp of a work ispre­

detetmined to be someone else even before the workisconceived. Forexample, in music

publishing·· contracts, a publisherisassigned copyright in a musician's music works,

usually •for a period of 2-5 years. Thus, the publisher aiso will own the copyright on

musical works that are not yet created but that win be created in the course ofthe 2-5 year

term that the contract.

Character Ownership: Joint Creations

Knownas a Joint-Work in the U.S. and Joint-Authofship in Canada, il. joint

creation is createdjointly hy the efforts oftwo or more people, wherethe contribution of

one creator is not distinct from that of the other coUaborator(s). Thekey to 1ms is in the

intention ofjoint-creation in the work, at the time .of creation, with separate contributions

being merged into a sillgular unit. 13
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In the U.S., either of the authors/ovvners of joint-works can make non-exclusive

deals regardÏJ.îg the joint-work, subject lo the obligation Lo pay the other person his or her

shan~ ofany proceeds, That means a co-ovvner may give aH the non-eXcl\lSive licenses he

or she wants, subject to paying the other co11aborator(s). However, if a co-ovvner wants to

give an exclusive license to, or sell the joint-work, the co-ovvner requires the written

pemlissioll of aU collaboralors. The one exception to the fuIe is that any co-owner of the

copyrig.-ht l11ay assign his/her entire interest to Il third party, who then steps in into the

shoes of the assigning co-ovvner, unless a Wfitten contract states otherwise. In Canada,

copyright law requires the permission from a11 the collaborators of a work of joint

authorship to allow the creation to be licensed, sold, or other uses. Unlike the United

States, Canada makes no distinction between exclusive and non-exclusive deals of use.

The collaborators are co-ovvners of the copyright of the work in question. The

presumptions with any joint creation is that the co-ovvners each ovvn an equa1 share (50 %

each if there are two,33.33% each if U1.ere are three) unless there is an agreement Lo the

contrary.

It is important to note, that audience members who attempt to gain chameter

ovvners' permission to use charaeters (that are joint-creations) have an easier time in the

United States than in Canada, because the U.S. requîres only one of the owner's

pennission" whereas in Canada, multiple pennissions, are required under law. This 1S an

example where the cultural bargain whieh is suppose to balance the ovvnership of

copyrightable works, and the public aceess to it, is out of balance, ,between territories.

Copyright Ownership: ""Vork-Fur-Hire, Service Contracts and Spec-SitüaHons

Work-for-hire is a concept that is applicable in the United States and not Canada.

According the United States Copyright Act, an employee who creates, a work within the

scope of his or her employmentproduces a "work made for hire". Copyright in that work

is ownedby that ·e111ployee's employer.• A work made' forhire does notautOlnatically

result everv time a work i5 com.missioned for monetarv remuneration. A special
....... "" ... ... .. ... . '.. . "" . ... . .

eommissioned work canbe a work made for hire,but oruy ifthere is a writtenagreement

specifically eommissioningthe work as a workmade for hire. 14
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There i8 no work~for-hire mandate in the Copyright Act in Canada. In fact, in

Canada, a work-for-hire contract will not be recog-r1Îzed. VVhat has thus been the trend is

to evoke the American definition of work-for-hire in Canadian entertainment industry

contracts. Such a clause shaH appear as uThis agreement shaH be regarded as a work-for­

hire contract as recognized and defined by the United States Copyright Act".

The Canadian Copyright Act does state that in an employer-employee relationship,

the employer will be considered the owner of the copyright in any work produced by the

employee within, and limited t~, the scope of the employment. This means that if writing

a particular script is the joh of an employee, then the copyright of that script is ownedhy

the employer; however script material that the employee writes outside the scope of the

employment relationship belongs to that employee. Canada has made a very interesting

distinction in the area of service contracts. When a copyrightable work is commissioned

(for example an exchange of services for money or other considerable values, but not a

direct employer-employee relationship) the wording ofu1.e typeofcontract lias been used

in court to deterrnined copyright ownership. In short, there are two distinct types:

Contracts-OF-Service, and Contract-FOR-Service. Contract-Of-Service is more akin to

the work-for-hire theory,and the person who commissions the workis the owner of the

copyright. In·the case of a Contract-For~Service, the person creating the work retains the

copyright. even if the person commissioning the work hJls paid for it. and is in possession

of the item. ·An example of this is a wedding videographer. The videographer 1S paid for

the time and .expertise of making the wedding video, and the marrying couple may even

own, or be in possession of the master edit video~ but the videographer still retains

copyright in the video, This prevents the married couple from making further copies of

the video to distribute to friends and family, and gives the videographer recourse to

colleet any lost revenues from those illegal copies.

The nature of the entertainrûent industry, which uses,. and is in some c.ases is built

on, characters, may involve the Spec Situation, This means that the producer is not sure

the writer can write a script the producer would buy, so the writer writes a spec script,

retaining aIl rights in the script until the producer actually huys or options the script,15

The writer, or creator of the spec script, owns the characters in that script, because unlike
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a commissioned work, the spec script is an. existing script that the writer wrote with only

a speculation that someone ma)' bu)' iL Chamcler creators in a spec situation thus rdain

aIl rights in their work including the characters in those works.

Audiences do not have legal pennission to appropriate characters; thus should an

audience member appropriate a character, the audience· member cannot know who

(persons responsible for the character creation) is direcHy being appropriated froUl. :Mosl

agreements surrmmding character creation are held to be .con.fidential, and audience

access to them is quite limited. The argument here is· that the difficulty of audiences

getting direct permission lies in the fact that the information they seek may not be made

direcUy available to them. One argument against character appropriation under the

cultural bargain 1S the difficulty of an 8lldience· member knowing exactly whose

permission is required and how to go about getting it. However, the research required to

get permission is a deterrent for audiences, and !)lay actually encourage acts ofcharacter

appropriation. Another argument for audience character appropriation is to look at the

context of the use of the character· that is being appropriated. If the conteÀ1: constitutes a

fair copying, the law already states that it is allowable without the audience obtaining the

authorsl permission. However, what exactly is considered fair. copying for characters is

faidy ambiguous. Under the cultural bargain, fair copying i8 one of .the few recourses

audiences have from the monopoly ownershJp of copyright holders of characters. .The

next section examineshow fair copying is not specifically defined, and that the difficulty

in applying fair copying to characters does not provide audiences the access it desires to

characters.

Fair Copying

The main and best-known exception to copyright infringement is fair copying. It

IS the legal copying of copyrighted material, where one does not have 10 obtain

pennission from the owner of the copyright. In bou) Canilda and the United States, there

are instances where a less-than...substantial portion of a work may be copied without

asking permission or paying a fee. There are only general guidelines as to what

constitutes a fair copying, andultimately only a judge is authorized to make any final
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decision. The purpose of these exemptions is to balance the interests of audience users

and copyright holders llnder the cultural bargain.

If anything less than a substantial part is used, the copyright owner has no right to

prevent its use. However, the law does not define dearly what constitutes a substantial

part of a work. No case has clearly established what exactly constitutes fair copying.

Copyright law applies LO only a substantial part of a work. \Vhen considering whether or

not something can qualify as fair copying, a judge will look at sorne of the foUowing

criteria, which wilLbe more or less important depending on which side of the border the

iss\le is taking place.

One umst look atthe exteut and Hmnber ofiterns copied, the manner in
which the copy is used, whether or not it fails under specifie provisions
outlinedby the territorial district, the purpose of the copying, commercial
or non-profit nature of the. use, the nature of the •original work it was
copied from, the portion copied in relation to the copyrighted work as. a
whole, and the effect of thecopy upon the potential market for or value of
the copyrightedwork. 16

In the United States tbis exception is known as fair use and includes purposes

such as criticism, comment, news reporting, teaching (inclllding multiple copies for

classroom use), scholarship, or research, A parody may also constitute fair use of

copyrighted work under criticism. 17 In Canada, the exception is known as fair dealing,

and includes the purposes of private study, research, criticism, and review or newspaper

SUl11l11ary. The Canadian fair dealing i5 Tftllch narrower than· the American fair use.

Whereas fair dealing is accepted as a deferu;e to. copyright infringement oruy for the

purposes .of researc~ or private study, and, on certain conditions, for criticism, review or

news reporting, parody is not covered by the exception. Il!

Bere the obvious question is whether or not characters .count as a substantial part

of t~e warks in wlüch theyare presented. Doles a character have. to be "well-developed"

to be a substantial part? If the character is only a vehicle intelling a story, it then only

qualifies as a less-than-substantial part and can be appropriated without permission.

Vv'hen dues li chamcter constitute a complete and sllbstantial work unto itself, if ever? Is

charactersubstantiality based on popularity? In cases where adefendant i5 pleading fair

copying, itisthesequestionswhich will be considered by ajudge.
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Fair Copying: Parody

Parody 15 the act of communicating through the practiœ of making fun of and

criticizing a culture's ieons, eharaeters. public and celebrities. Tt exists when a oiece of
...... . . '. . ,.. J>, .. J..

work or individual, i5 imitated for a humorou5 or satirical effect. Thus the very nature of

parody inevitably makes use of another creative work. This inherently creates a conflict

between the creator of the original work, or the person that is being parodied and the

creator of the parody. As copyright holders are generally reluctant to allow permission to

parody creators, the parody creator relies heavily on the i1'lterpretation of fair copying to

bypass any legal pennission required and·defend against any legal recourse that copyright

holders may Lake against the parody creator. The fair copying defense will only be

sueeessfui when the newly ereated work that purports it to· be parody is a valid parody

based on certain factors. These factors include the purpose and nature of the use

(commercially motivated or nonprofit educational), the nature of the original work, the

quality fuïd quantÜyof the amOlU.ït copied and econonrical effect of the use upon the

potential market for or value of the eopyrighted work. 19

Canada is much stricter than the U.S.. on· the defense of parody. Parody is not

specifically mentioned in the Canadian Copyright Act, and for the most part isconsidered

a copyright infringement without proper pennissions.2ü This is completely opposite the

American Interpretation ofparody. In the United States, parody is interpreted as a form of

critieismand faIls under fair use, and free speech. Historically courts have been sensitive

to the interaction between parody. as a means of entertainment and as a form of social

commentary and criticism alldFirst Amend111ellt values. The public interest in such

expressioneould he eonstrued as outweighing the rights of the copyright owner?l

Most parodies .are character based. In fact, one cannot parody a work that

includes characters, without patodying the eharacters. Furthennore,· eharaeters can be

parodied without directly indicaling their works of origin. For example, when Saiurday

Night Live does a parody of eomie book superherocharacters. they do so by presenting

the charactersas audiences recognize them in new situations, and do not parody any

particularly specifie eomic book issue.
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Because fair copying is a trade-off for audiences under the cultural bargain, it is

interesting to note juS! how limited it is. Furthennore, if fair copying can only truly be

decided by a judge, then audience access is never actuallypermissible, it is only tolerated

until a legal authority figure daims otherwise. The example of parody more clearly

illustrates how the balance of the cultural bargain differs depending in what territory the

audience is using the characters, and that fair copying as an audience resource to

charactersis 'luite Inadequate. Lastly, as the next section will explain, audiences access

under fair copying has remained relatively unchanged since the inception of the copyright

law in Canada and the United States. In directcontrast to tbis, new law in support of

copyright holders has increased the tennduration orthe copyright holder thus pushing the

cultural bargain even m9re out ofbalance.

Copyright Term Duration, and the Public Domain

The tenn of copyright is how long the copyright Will last in a work. Copyright is

finite. At SOUle point, il ends, and the owner or creator of the property will not be able to

restrict use of the work or financial1y benefit from tms unrestricted use.When copyright

runs out, the formerly copyrightable material becomes part of the collective "public

domain". Intemationally speaking, terms offoreign copyright protectionvary, with some

countries giving shorterprotections and others longer. Both the American and Canadian

copyright acts have had a numberof recent revisions, usually adding new. items thatcan

enjoycopyright and allowing copyright extensions for longer terms. Significantly, when

the. tenn of copyright is extended, it only applies to those works that are currently

protected by copyright at the lime the· extension conles into force, or those works that

have yet to be created. A.generalassumption is that anything that enters into the public

domain stays there. However, tbis has not been proven to be the case according to some

fairly recent legislation, whichWill be further explored ""hen thetopic of "public domain"

is explored later in this document.

At the present time in Canada, the generai principle 1S that. copyright subsists

during the life of the author, the remainder of the calendar year in wbich the author dies,

and 50 years folloWing the end ofthat calendar year. In the. case of a work of joint

authorship, copyright subsists during the life of·· the aUtl10r who died last, for the
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remainder of the calendar year in which that author dies, and 50 years foUowing the end

of that calendar year. One of the exceptions to the general fuIe in Canada is photograplls.

If the owner of a photograph is a corporation, the photograph. will enter public domain 50

years after the death of whomever the majority shareholder is. If there is no majority

shareholder in the corporation, the term is 50 years from the year of the creation of the

initial negative. In Canada, another exception is anonymousand pseudonymous wotks,

whereas the copyright term duration ends 50 years from publication date, or 75 years

from the date of creation, wbichever comes first. In Canada, cinematographic works such

as· documentary films (classified as lacking choreographed dramatic context) are only

prolected for 50. year~ following first publication.22

Current term duration ofcopyright for the United States (and the European Union)

is life ofthe authorplus 70 years (for works created after Jan 1, 1978). In the case ofjoint

works, copyright subsists during the life of the author who died last, for·the remainder of

the calendar year in which that author dies, and 70 yeats following the end of that

calendar year. The exceptions for the United States includecorporate copyright (ie. for

works made for bire) where the duratioll is 120 years from the year of creation or 95 years

frol1l publication, wbichever cornes first. Further, another U.S. exception is ananonYlllous

or pseudonymous work, where the duration of copyright is 95 years [rom first publication

or 125 years from creation, whjchever is shorter. 23

The cultural bargain states that authors are given a limited monopoly through their

copyright, wbich is supposed to be fiIlite. Characters in works still subject to copyright

are generally restricted from audienceaccess. Characters that exist in works where the

copyright expired can be freely approprii:lted, The CUITent state of law wouldseel11 to

indicatethat although audiences are currently restricted for access to certain characters, in

a simple matter of time, audiences will eventually gain the access they desire when the

copyright mns out. This is not the case, however. In fact, to understand exactly how

alldiences have less access now to characters, than they ever had in the past. 1 present the

following section on "public domainll
. It illustrates that the current status of law is in fact

part of an ongoing trend of copyright extension, and further audience. rights restrictions.

VVhereas copyright holders have been given increasing copyright tenllS and more rights,
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fair copying exceptions and audiences' access have either remained the same or

decreased.

Pu.blic Domain

Public domain i3 the terro to define the cultural statu3 of an things in which

copyright has expired or in which copyright does not exist. This includes facts, ideas and

copyrightable works in which copyright hasexpired. TypicaUy, as. the copyright of

copyrightable works ran out, and new copyrightable works were regularly created, the

public domain was sure to continue to increase in size year after year. However, recently

copyright teml duration extensions have forbidden the entry of copyrightable works into

the public domaifl as those works are never permitted to have their copyrights expire,

Furthermore, some new legislation bas decreed that certain works, which enten~d the

public domain, may have their copyright restored. This means that the public domaÎn

which was at one time an ever gwwing space, not only experienced a slow dOW11 in

growth, but began to actually decrease in volume, This 1S because both the Canadian and

American copyright acts have had numerous revisions which have increased the

copyright tenu duration on copyrightable works, or recognized new enforceable

copyrights or botll. As more and mçre works are prevented from· going into the public

domain, the balance that exists between the creators and authors of works and the end

users of works has now been tipped to favor authors, giving them longer monopolies, at

the .expense ofthe public access to works. AIlcharacters thatexist in works, to which the

audiences would have had access to once the works ~ntered public domain, will be denied

to audiences as those works continue to enjoy copyright Because the ihterpretation of

fair copying has not broadened, while copyright extensions have Încreased, the cultural

bargain is more out ofbalance tban it bas ever been since the inception of copyright law.

It was .once very likely that a work would enter the public dumain within the

lifetime of a.nyone who was around long enough to be exposed to the original publication

of the work The balance ofthe cultural bargain provided limited monopolies to authors

in favor of the eventual free. public acc.ess to the works authors created. Now, it is very

urJikely for allyone to be witness to the entering into the public domain of any work

created during that potential-user's lifetime,
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Public Domain: Copyright Extensions and New Rights Granted

In 1924 theCanadian Cûpyright Act came into affect and the tenu of copyright in

Canada has a1wavs been 1ifé of the author Dlus 50 vears after death. There have beenJ ... •..... .... .... . .. .Â· . ....

changes to the copyright act in Canada but these changes had less to do with copyright

extension, and more. to do with bringing the act in Hne with international copyright

treaties which recognize more works as copyrightable, and more people and entüies as

hàving enforceable rights. Furthermore, as· the .. years went· by copyrightable works that

were exceptions to the rule (such as cinematic film and photographs) which initially

enjoyed a shorter copyright, now through amendments, have been brought in bne to enjoy

the teml duration of the general rule. For example, prior to January 1, 1999, photographs

enten~d public domain 50 years after the production ofthe initial negative. As ofJanuary

1, 1999 photographs faIl under the life-of-author plus 50 years terro. In the case of

materials tbat currently do not enjoy the general. copyright protection rule in Canada, it i5

more likely than not, that they will eventually be made equal to the teml ofcopyright for

other works in Canada, Rarely has Canada revoked ·or reducedcopyright protection, with

one major current exception of posthumous works. A posthumous work is a copyrightable

work, never pubHshed during the life-plus-fifty year terro of copyright that protects it.

(For example, if someone were to discover anunpublished play written by \Villiam

Shakespeare, the work would be considered posthumous aS aIl of Shakespeare's works are

now public domain). In this case, copyright win continue toexist for such a work, until

such a time that it isp~blished,and then continue to exist for 50 years from the year of i15

publication, This concept known as "PerpetuaI Copyright" iLlinlits access to users

(going against the spirit.in which copyright laws\Vere originaHy intended .for under the

culturalbargain) and constitutes a means of over-protection.. As of December 31, 1998

new Canadian legislation was adopted, that will obliterate perpetuaI copyright altogether

forany author who dies aUer December 31, 1998, fuïd the general rule of Ufe-plus-fifty

win be.apphed whether or .not ft work has been pubhshed. A transmittalprovision exists,

in the case where author died before December 31, 1998,and the work was not

exploited, the protection lasts oruy until December 31, 2003.24
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In 1790 the first United States Copyright Act was enacted and supported a tenn

duraüon of 14 years from the date of publication. or from the date of registration in the

case of lmpublished works, with privilege of renewal for term of 14 years. (lInder early

American law, copyright had to be renewed by the author, and failure to do so under a

prescribed time limited forced the work into the public domain.) The first copyright

extension came in 1831 where the tenn of copyright was extended to 28 years with

privilege ofa renewal for tenn of 14 years. The second copyright extension came in 1909>

where the renewal term extended from 14 to 28 years. The third copyright extension in

the1976 Act extended the renewal term to 47 years, giving a total of 75 (28 + 47) years of

protection to works that have properly copyrighted and renewed under L.1.e 1909 copyright

extension.25 In 1976, the fourth copyright extension was signed and came into effect on

January 1, 1978 which brought the United States Copyright Act in line with Canada's.

Thus copyrightable rna.terial. .created post 1978 have a copyright periodof life of the

author plus 50 years with the following excepiions. \Vorks made for hite, and works

published under pseudonyms, had .a copyright term of a flat 75 years from the date of

initial publication, or 100 years from the date of creation, whichever expires first. The

fifth copyright extension, not only halted works from entering the public domain, but

decreased the volume of the existing public domain. Signed on December 8, 1994, The

Uruguay Round Agreements Act restoredcopyright to certain foreign. works under

protection in the source country but in the public .domain in the United States. The sixth

and. most current copyright extension (The SonnyBono Copyright Term Extension Act)

was signed in October 1998 and ümnediately extended the tenn of copyrigI1.t an

additional 20 years.26 Thus the current re~mlt in the United States is a longer protection

period, ego life of the authorplus 70 years (applying to work created after Jan 1, 1978)

with certain notable exceptions. The exceptions include corporate copyright (i~, for works

made for hire) where duration is the shorter of 120years from creation or 95 years from

publication and anonymous or pseudonymous work, where the duration of copyright is 95

years from first publication or 125 years from creation, whichever is shorter.27

A character becomes part of public domain when the work in which tbat character

was first presented enters the public domain. regardless how recently the character w~s

Chinappi 39



last used. However, if the character is used in subsequent works, copyright owners of the

subsequent works may still be in a position to continue to enforcecopyright For

example, consider the case of a TV series in remns, where thefirst season has entered the

public domain, but the second season in still copyright Or consider when the ..same

character that has been used over the course of many years in different works, where the

urst work is.public domain, but the mos1 recent use was the curren1year. In both these

cases an argument can be made that although the original works are public domain, taking

from those works may infringe elements in still copyrighted works.

Copyright was originally designed to proteet audiences from author monopoly; it

is interesüng 10 study the history of copyright extension. (and new precedents a[[ecting

public domain) to see how this legislation has now become the very reaSon why

audiences have less freeaccess to creative materials than ever before. This is. most

significant in the discussion of characters, as characters are the at the hem of

infringement and appropriation moreso than any other element in an original work

including plot, storyline, ideas, and generally works as a whole. In fact, you catlnot

infringe on a whole work without infringing the rights in character (whichever mayexist),

but you can infringe the rights in a charaeter without infringing the right in the original

work in which lhat characler 11rst appeared.

International Copyright and the Conventions

There is. no International Copyright Law. Copyright laws are territorial. Bach

country sets up its own copyright laws, and if a .given country decides to become a

memberofcopyright treaty .conventions, il means that the copyright law of that country

matches certain shared minimum protection terms and clauses, In the event where a

country'scopyright law does not match the regulations of the convention, its laws will be

altered to equal the minimum provisions set by the convention. One of the most relevant

aspectsofintemalional copyright conventions is that Canadian and Al11erican characlers

are· protected in the other member eountries .under those countries' copyright Jaws.

Characters from other countries win be protectedin Canada and the United States under

the terms of Canadian and American copyright laws. Thus if something is public domain

in one country, il may still er~oy copyright in another country, and depending on the
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circumstances, have more or less protection as the case may be. Copyright protection in

Canada and the United States collecÜvel) ensures protection in more than 140 countries

around the world. Also, a copyrightahle work will be protected in a country for the terro

of copyright that exists in that country's legal framework, even if that work was created in

a different country. In other words, a work that was created by Canadians, and created in

Canada will be protected in the UnHed States under American copyright law and vice

versa.

Under the current law, characters that are protected in the United States, because

of t11eir longer-teml duration copyright period, may be in the public domain in Canada.

This i5 another example of how the cultural bargain is out of alignment from territory to

territory as regards audience access to authors' works, while rights in favor of authors'

continuing monopolies are encouraged.

Right ofAdaptations and Derivative \,\'orks

A derivative work i5 a work that derives at least a portion of its existence frOID

another work that is subject to copyright protection. A derivative work is subject to the

restriction that use of the preexisting work must be with the permission of the copyright

owner.· A derivative work is so tied to the original work that there must be agreement with

the holder of the rights in the underlyingmateriaL28 The owner of the derivative work

will solely henefit from the copyright and economic gain of the derivative work, unless a

writtenagreement states otherwise. This. includes a monopoly on anything new that

appears in the derivative work t11at was not a pmi of the original underlying work such as

new characters.Copyright in a derivative work win not·extend the copyright terro on the

original work on which it is based. The changes that are made to the original work are

subjectto a new different copyright. Generally,at sorne point in rime. the copyright in the

original work will expire and the original work will go into the public domain, but the

changes added for the newedition win stiJlbe undercopyrightprotection. As a.practical

matter this means that the new edition as a. whole is protected, but anyone is free to

produce a different revised edition of the original work. 29

Economically, the derivative work may effectively make the original worthless,

destroying the market for the original. Nonetheless, the original still remins copyright
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protection, and anyone wanting to borrow material from the original work or to create a

different sort of derivaüve work would still need to obiain appropriate penllission from

the original rights holder?O Lastly, anyone looking to make a derivative work of a

derivative work would need the permission of both the original owner of the underlying

copyright material, and the owner of the first derivative work. For example, the owner of

a novel ag-rees to have someone create a derivative work of a movie based on that novel.

Then later a third party wants to issue a comic book,based on the movie that was based

on the nove!. The comic book creator would have to get permission from both the movie

owner, andthenovel owner.

New characters u1.at are created as part of a derivative work are solely the property

of the author of the derivative work Even if the new characters are based on the existing

character of the underlying original work on which thederivative is based. For example,

consider an underlying work is based on a young femalecharacter named Kaisa, and a

derivative work (for example a .film) is made about a story starring Kaisa and her

grandmother, If the derivative work author created the grandmother chameter and this

character never appeared or was mentioned in the underlying work, the grandmother

character would be owned fully by the author of the derivative work. Thus the author of

the derivative work would OWl1 aH character rights including merchandising, economic

rights and copyright, recognized by government, unless there is a written agreem.ent to the

contrary. This position is also echoed by CAVCO: Canadian Audio-Visual Certification

Office Film. or Video Production Services Tax Credit (PSTC) guidelines regarding what

qualifies as copyright ownership of the derivative work.

For the purposes orthe PSTC, the copyright Owner will he the person(s) or
entity(s) which has the rights to produce the accredited production (based
on the acquisition of underlying rights sufficient to produce the
production) and retains legal copyright· ownership of the production.
Where for example, a chamcter previously exists, the owner would not
have to acquire a11 therights to that character. To be the copyright owner
(of the derivaLive work) for the PSTC, one would, aL minimum, have to
acquire a license to produce a production based on that character and
retain legal copyright ownership of the finished production.31
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Stephen Breimer, an Entertainment Attorney and author of The Screenwriter's

Legal Guide (1999) statesthat any merchandising hased solely on a movie (such as any

new characters created for the movi~) will usually belong solely to the prodllcer of the

derivative work. 32 V\'hen an author of a work is contracting to have a derivative work

created based on the original work, inevitably aU sequel, prequel and spin-off rights must

he given away. Usually though, the author retaitls at least.a finfuidal henefit [rom the

continued use ofany characters that will be used and or modified, 33

In most cases, original authors will usually negotiate a part ownership or share of

any revenues, even jf the characters in the derivative work are substantially different from

those ofthe original work. Derivative works that are adaptations of the origitlal also

inc1udes Spin-offs, Sequels or Prequels, A story that uses familiar ch-.aracters in a different

setting and rime is called a sequel. A prequel is a slang term used to describe a new

setting and timeframe featuring familiar characters, that occurs prim to the original story

in which the characters first appeared.34 A spin-offiswhen a creator takes, usually a

minor character, from an existing copyright work, and bases an.entirely new (and likely

continuous) different work around that character. Spin-offs reany focus in on one, two or

a group of specifie characters, and create a whole new world around them that is distinct

frbmthe original Examplesofthis phenomena are: Happy Days series spinning off the

televi13ion series Mark and Mindy, Laverneand Shirly, Joannie Loves Chaci;. and

Yesterland (an animated spin"off, wherein the Fonz, Richie, Ralph and Fonzie's dogMr.

Cool, accidentally join a time-traveler on her misadventures).

Spin-offs, Sequels and Prequels are directly built and fabricated on the affect that

existsbetween audience andcharacter13, For exal'nple, the ielevision programFrasier i13 a

result of the affect that existed between the character Frasier and the audience that was

developed when the character Frasier was part of the cast of .characters on the long

running hit sitcom program Cheers. The current stateof law is designed to continuaIIy

Sllpport .author13 of characters; by allowing frameworks for them to continue to freely

exploit their characters, but does not take into. account tb.e audience-character affect­

relationship. In this respect the law is incomplete.
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Moral Rights and Droit Morale

:Moral rights proteet the personaliry or reputation of an author. Beeause these

rights attach to the personality of an author, an author retains them even after he or she

has assigned the copyright in a work. This is a very important concept. An older English

case described the moral rights concept in the following phrase, "to protect the copy.after

publication." Another case described the same concept statiug that "aner the author has

parted with his pecuniary interest in the manuscript, the author retains a species of

personal or moral right in the product of his brain." Since moral rights are so personal to

an author, they cannot be assigned for subsequent copyright owners to exercise, except

upon the death of an author. Moral rights can be divided iuto tl.1ree categories. The first is

Right of Patemity meaning the right to be associated with the work by name, under

pseudonym, or to remain anonymous. The second right is the Right of Integrity. This

right prevents any distortion, modification. or changes to the work that is prejudice of the

honor or reputatiou of the author as proven wiL.~ the testimony of witnesses. Finally is the

Right of AssociatioR This right covers issues associating the author, or the author's work

with a product, service, cause, or institution without the authors' consent, which could

also be prejudice to the honoI andreputation of the author, again as proven by testimony

of witnesses)5 Notwithslanding that moral rights call1ot be assigned or sold or licensed,

authors can agree to have their moral rights waived. A "waiver" means the rights are

always.present, but a.person agrees not to act on them. Moral rights cannot be acted upon

by any person other than the author (oranheir), and subsist for the same tenu duration as

copyright

Ln· Canada, a11 works are protected under the moral rights doctrine, The author

may waive his or her moral right in whole or in part. For instance, an author mayaccept

not to assert patemity in a work but refuse to abandon his or her. integrityright. There is

no particular requirernent with respect to the form whicha waiver can be made.

Final1y, where the author (If a work and the owner of the work are not one and the same

person, the author always retains moral rights in the work. In theU.S., the moral rights

protection offered is very limited because it only applies to visual art. What the United

States does acknowledge is the "Droit wlorale".ful1erican contracts require the author to
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waive the right of "Droit Morale". These laws limit the changes that the buyer of an

author's work can make. The moral rights .of authors ensme that the wrÜer be named as

the author and specifically prevent the hl.1yer of· a· work from making changes which

deform of mischaracterize the original intent of the author or refleet poorly on the authors

professional reputation. They also prevent the buyer from falsely attribution written

material to an author (for instance when a famous writer,s work had been changed, yet

the publisher or studio still wants to exploit the famous writer's name). 36 Both the

Canadiart Moral rights and the American Droit Morale, are based on the same concept of

the European concept of "Droit-en-suite".37

The most peculiar aspect of this detlnition, is that it is based on the idea that

identirjing the "author" of a work is a sim.ple issue. As 11'.ave presented in tbis chapter,

the identity of the author of a character is not always easily determined. Usually, the

author 1s someone who is agreed to receive the title of author under sorne fonn of written

agreement. The law takes into account aIl the different people il takes 10 build a character,

and fmds a way to deal with themall in copyrig.-ht and contract law HQwever, the law is

unable to do so for the audience, a necessary PartY in identirying charaeters, who arenot

recognized as having any rights for the role they play in the existence or definition of a

character.

People-Linked Characters and the Law

These eharacters are subject to aIl the sarne standards as fictional characters. In addition,

because these characters are ]inked with real neople. both living and dead. thev are also
.J. .Jl. ,;. . .... ....., .. ... -- .....

coveredby other bodies of law. In the following discussion 1 look aUhe additio~allaws

that apply to people-linked eharaeters and examine neighboring rights, personal rights

which cover both privacy law,and the right of publicity/right of personality, defamation

(libel and slander), and life-story rights.

Neighboring Rights

Neighboring rights protect the performer of a chameter. These include actors,

singers, perfoITuers, broadcasters, and certain types of sound producers. Neighboring

rights are sepatate from copyrights. Where Ils copyright deals· with the actual work,
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neighboring rights coyer the people involved with the work. Neighboring rights covers

the actual perf0I111er'S perfonnance, and not what is being perfonned. 80 for example,

person "A" writes a musical monologue, and person "B" performsit on video. In order

for an audience member to use. that recorded performance, the audience member must get

the copyright clearance of person "A", and the neighboring rights clearance· from person

Chamcters that are nt:'rformed for audiences are usuallv seDarate frOn1 theJ-''''' . .t . .L

performer (see Appendix 1 for more details). Audiences tOOt desire to appropriate a

certain character may inadvertently infringe on the rights of a performer. Chamcter actors

have rights in the perfonnance üself, of the characters they portray but also, in the use of

their personal images whjch will be discussed below.

PersonaI Rights

Personal rights are rights heM by individuals and are based on the notion that

every person has the right to control the way they are presented in public, wûess they

have placed themselves in the public eye or are participants in n1atters of public interest

Even then, individuals· have the right to insist on accuracy and tbis right allows. an

individual to probibit the unauthorized commercial use of bis or her image,. and

particularly of a photograph in wl:üch he or she is recog-nizable. Ihere are two distinct

branches of Personal Rightf.t The first is the Right of Privacy~ the second is known as an

economic right generally referred to as the Right ofPublicity in the United States, and as

Right of Personality in Canada. Characters that are based on real people are subject to

Privacy laws. The right of Publicüy/right of Personality applies to using the images of

real people for characters.

PersonalRight of Privacy Iaw

The right of privacy i5 an individual' ~ right to control infonnation concerning his

or her person and generally disa,ppears on thedeath of an individual?s The right of

privacy has various forms. It includes the right to be left alone and. free from intmsioR It

includes the right not to be portrayed in a false light. It includesthe right to not bring to

light embarrassing facts, which may have been buried and unknown to the public for a

lengiliy period of lime. Once the ri~~t of privacy is exposed, il maynot be proteetable

Chinappi 46



thereafter. The courts have taken differing approaches, but the. general concem i5 that

once someone gives permission 10 waive their privacy rigbt, the privacy rigb! disappears.

Thus. it i5 not a right that may be assigned orpassed on by wilL Therefore, a story about a

person who does not have a public persona may violate that person's rights of privacy.

Also, a license of the right of privacy for only one motion picture may extinguish that

right completely for the individual. 39 This particular rigbt overlaps with, Defamatïon,

Libel, and Slanderand Life Story Rights that are discussed later.

A character creator that creates characters based on people who reaIly lived must

clear the right of privacy with aIl the individuals that may appear in the authors' work. For

example, a movie based on the life of a dead, and relatively unknown soldier of war, may

require releases from an the real people that surrounded the life of the soldier, and if they

have characters based on them, in the movie. Audience members that desires to

appropriate a character of tms nature may inadvertently present the character in a way that

is contrary wiÙl the individuals those characters were based on.

Privacy Law: Defamation, Libel amI Sla.nder

Audience members that desire to appropriate characters that are based on real

people must be aware of defamation laws so that, when actually appropriating, audiences

will not present the chamcter in a way that will not only challenge the author's rights in a

character, but alsochallenge the defamation laws that are relative to thecharacter, and the

real person the character is·based on.

Defamation consists of publication of a falsehood that damages an identifiable

person or corporation. A falsehood is anyiliing that caruïot be proven to be true. Even if

something is tme,proving it in court, under the mIes of evidence, may not be easy. A

statement is defamatory if it tends to damage a person's reputation. The terro "Libel" is

used to identify a defamatory statement Or act in written forro such as letters, posters,

scripts and in sorne American Stateseven broadcasts. \rV'nen the Sfuue act is done orany il

is called "SIander". such as duringspeeches. and radio transmission.

Characters that are based on real people are subject to defamation law. Creators

must take care when portraying people in the public eye, and extra special care when

portraying living individuals who are not public figures Of public officials.40 The
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presentation of the character must be as accurate as possible. If it is at aU inaccurate, the

creator must change ilie character sosignificanHy, iliat not even the person's

acquaintances will be 'able to identify the .chamcter as being based on the real person.

Also important to note is that as Defamation does not require the victim to be known' to

the defamer, a character creator can be sued by a person she or he never met. For

example, a creator creates a characier that works for an organizaîion that actually exists

(like the FBI, Department ofHeritage Canada) and uses a proper, yet common name, If it

happens to be the same name as a real person once employed by that organization at any

point in time, the character creator may be sued for libel by that real person if that person

[eh any reputation-related damage. 41

Privacy Law: Life Story Rights

"Life story rights" are a group of Ieal and imagined rights that are not clearly

defined other than that they are held by living individuals. Life-story-rights are actually

waivers from individuals who have characters based on iliem in order to poriray events

thathappened inthe real person's life. It may not even be necessary if the life story being

told is reasonably accurate and based on certain information that is considered public

domain, such as facts that are reported in newspaper articles or court transcripts.42

Everything that has been covered in this study regarding privacy rights is to

indicate, to the reader that audience-character appropriation is not simply a matter of

audiences being denied access to characters from corporate owners. It is to demonstrate

that depending on the nature of the character, and especiaUy with people-linked

characters, that much law and regulationgoes into the creation process of a character.

Authofship issues alone, do not merit a complete argument to cbaracter appropriation as

for everycharacter there are more thanjust the individuals who create the character to

consider, and there are concems that go beyond the economic savings of the

appropriators. There are ÎJ~e real people whi} inspire, influence and give, persona to the

stories that house 'characters who have just as much an interest as the character creators

themselves, for controlled audience access 10 characters.
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Persona} Rights of : Right ofPubUcity & Right of Persomdity

The right of publicity has become so. expansive that the easiest way to
think of the action is that there is a potential case for liability any time
anybody uses anyone!s name, likeness, or voiee (or imitation thereof) for
any reason. Beyondthat, it is a matter of what defenses, if any, might

. 43
apply.

The right of publicity is an American doctrine defining an individual's inherent

right to control the commercial use ofhis/her image. Spedfically, using someone's face

or name to sen a product without permission.44 The term. durationof tms .right may be

Infinite. Unlike the right of privacy that ends upon the death of the person, the right of

publicity may well exist forever, akin to trademarks. In fact, a number of estates of

deceased celebrities have thdr images aggressively protected from users who wish to

associate their products or services with them. In about ten states in the United States, the

law recognizes that the estate of the deceased personality is entitled to continue to receive

royaltiesaccruingftom the use of the likeness ofthe personality. On this basis the estate

of Elvis Presley has received a lot more money since the entertainer's death than he had

ever received during his lifetime. 45 This rightextends to stopping the use of imitations,

which are so similar to a well-known person, and obviously not in the context of a

parody,that it would confuse the public audience that the person in question had endorsed

the productor service.46

Canada has a right of personality instead ofright ofpublicity, but both bodies of

lawsregard the. exact sametype of offense. Generally, this tort recognizes the existence of

a proprietary right in a person's personality, image or name for the .purpose of marketing.

IL usually applies to a person who enjoys some celebrity status, andwhere there is an

implication that the person endorsed the user's activity. 1t is an offence under Canadian

law 10 doanything that couldfalsely suggest a connection with an individual. The term

duration in Canada for right of personahty survives the death of the .person whose

personality is misappropriated for at least 14 yeats as interpreted by Judge Ledennan
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ruling in GouM Estate vs. Stoddart Publishing Company.47 It is the opinion of this author

that as more cases are litigated under this tort that the term d.uration will continue to

expand as in the case with the American precedents.

Again, a character creator that creates characters borrowing the images of people

who once lived or are still alive must clear the. right ofpublicity in the United States, and

the right of personahty in Canada with an the pertinent individuals. This includes

performers who are thought to lend their bodies and images in the interpretation of

characters through their performance. Audience members that desire to appropriate a

character of fuis nature will not be affecting only the character copyright holders, but also

the people and estates who own the images that were incorpomted in the presence of the

character.

Commodity Industry Characters and the Law

Commodity Industry characters are subject to an the same standards as fictional

characters and people-hnked characters. These charactersare different from the fiTst two

types because these characters are associated directly with business and economic

concems. They represent comparues, services, and products and not the author of the

character. Their primary goal is to aHract attention for sales, advertising and marketing

purposes. In addition, because these characters are associated with economic spaces, other

bodies of law and industry practices aiso coyer them. In the following discussion 1 look

at the laws and practices that apply to commodity industry characters which are

Trademark Law, Unfair Competition and the practice ofMerchandising.

Trademark

When characters can be identified with a particular source, the image of that

character may qualify as a trademark. (Bugs BUilllY, Porky Pig and today Mid:-rigan J.

Frog are aIl identifiable with Wamer Bros). The graphie depictionof the character is

already protected by copyright, but trademark gives additional protection because tmlike

copyright, whichhas a limited term, and which "Will eventually expire, trademarks cau(at

least theoretically) lastforever. As long as a trademark continues to he re-registered, and

the owner of the trademark is actively protecting the distinctiveness of the mark, it can
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continue to be protected even if the copyrightable portion bas entered public domain.

Characters used as trademarks may work bette! than logos or slogans hecause character

trademarks have the ability to evoke emotional responses" Characters instiH confidence,

trust, integrity and honesty in products, services or the source responsible for those

products and services. Faith in corporations may be shaky, but belief in characters

persists.48

A trademark is a word, symbol, picture, logo, design or shaping of goods, or a

combination of these elements, used to distinguish the goods or services of one person or

organization from those of another in the market place. A trademark allows its owner

exclusive use of that mark to he idenüfied wüh certain goods or services.49 In Canada a

trademark has to be re-registered every 15 yeaTs, whereas the United States requires a re­

registration every 10 years. Trademark owners will not be stopped from registration

unless it can be proven that the general public at large no longer associates a trademark

wüh the distinct features of.a particular entity from another entüy. This aspect is what

forces trademark owners to be more vigilant with unauthorized users than with copyright

infringement. For example, "Coca-cola" and "Coke" are trademarked names for a tine of

products from the same entity, which primarily includes a soft dritIk. If however the

generai public at large began to use the work "Coke" to describe any and ap soft drinks,

"Coke" would lose ifs distinctiveness for that entity and be prevented from being re­

registered which can conclude in having anyone using the "Coke" name to sell goods.

When this happens, both the entity and the public will suffer. The entity has lost its

distinctive mark, and with it the ability to identify their truly direct association products,

thus confusing a public which thi:nks it may be making purchases and connections with

one sources entity, but in effect, has been duped. For this reaso~

... the stronger the trademark for a cbaracter becomes, the less willing the
owner ofa character is allowing uses of the character, such as fair use, that
may be pennitted under copyright law. Trademark will not permit a
graphie character to be trademarked solely for its own protection,
however, it does permit the charaeter's name and Iikeness to be
trademarked when the function of that trademark is to indicate the source
of the produetsand services bearing that mark,50
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Dnlike most other characters, characters that quali:fy as trademarks carry the added

element of source identification. Here it is not Just the author's moral rights that come

into play, but the investment of organizations that usecharacters as a symboi for aIl things

they represent. For this reason, character appropriation here is seen almost as a deterrent

to consumer protection. The idea behind the trademark law is to identi:fy the goods and

serviCes of one sourCe from another, and trademark characters are those identifying

signaIs, When they. are appropriated, the very nature of the good faith that is suppose to

existbetween merchants and consumers is threatened, as the character is not merely a

form ofentertainment, but a reminder of the familiar quality that consumershave come to

expect from a particular producer. However audience appropriation tends to happen most

frequently to those characters that are so weIl embedded in the fabric of our culture as

cultural commodities. Trademark characters are part of that fabric. Within a

predominatelycapitalist culture (such as in North America), trademark characters are

abundant in adveîtising, marketing and penetrate the everyday life of audiences. 1 will

argue they are too familiar, too recognizable, and evoke too much audience-affect, to

avoid their being inevitable targets of character appropriation.

Unfair Competition

The law of unfair competition i5 where 1borrowed the tenu "a.ppropriation" (from

misappropriation) for the initial idea for thisstudy. Hnder this law the concem is not for

the social or cultural status of the character, but the source identi:fying power that

characters have as business signifiers. As discussed under trademark law, characters as

signifiers ofproduct and service sources encourage incredible investments from business

corporations, and· the appropriation of those characters further complicat.es a husinesses'

meansto control their message to their consumers. But as 1 also stated earlier, it is

characters which are predominately used assignifiers that carry more value for audiences

as appropriation tooIs, precisely because those.particular charactersare so engulfed with

meaning making affect

Dnfair competitionis a legal principle stating that using a character (for source

identification) without authorization equals unfair competition with the individual who

created the characî.er and invested considerable suros of money to develop il. 51 The law
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of unfair competition is primarily concerned with causing an economic injury to one

business through a deceptive or wrongful practice fonn another business or illdividua1.52

Dnfair competition laws involve a variety of differentcauses of action and those that are

character related primarily faH into three categories: misrepresentation, sponsorship and

misappropriation. Misrepresentation occurs when a party represents that a particular

character is associated with fuei! product or service, when in realüy, ü is noL

Sponsorship occurs when a party indicates that fi particular chameter has endorsed hs

product or service when it has not. Misappropriation, which is most relevant with the

protection ofcharacters,occurs when a party, in essence, reinterprets another's chamcter

in order lo associate il with their product or service. Therefore when. one brings an unfair

competition action, the injured party is claiming that their character has been wrongly

associated with anotherparty's product, service, person, company, or idea. 53

Merchandising

Merchandising i5 a commercial, not a legal practice, yet it 15 based on legal rights

that l have already. descrihed. l have included 1t here for one reason. Sometimes an

audience appropriates· a character, and does so in a way that may resemble an act of

merchandising. 1 wan! to present to the reader how the commercial industry defines

merchandising in order to present both sides of tbis cultural bargain argument.

A merchandising property is anything that is capable ofbeing licensed. The most

common reason character merchandising occursis the opportunity to buy instant goodwill

for a product byassociating it witha famous character. These are clear cases of added

value, in 1hat the character changes a product in such a manner as to make itthe

overriding reason for the consumer topurchase the product It is very important to make

sure there is a good "fit" betweenthe merchandisingproperty and the product or service

to be sold in association with it.54

Merchandising rights can be. extrelllely profitable. ln 1987, sales of licensed

products in the United States were approximately 56 billion dollars. However, L1-te

character creator may not. see a share of merchandising royalties if the creator is not the

person· investing the m.oney to produce· the merchandising item. The top royalty that may

be paid 10 the original creator i5 15%-20% of ÎJ.~e licensor merchandising profits for
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characters that have previously been merchandised. If the merchandising has never been

exploited [or a parlicular character, the royalty will generaUy be less. 55

When an audience appropriate a character, beyond the cultural desires of that

audience are economic, moral, and personal concems·ofthe authors, owners and investors

of characters. Under the terms of the cultural bargain, neither side is no more and no less

important, but changes in the law over the last neat century have indicated a trend to

favor· the position of the rights holders of characters, and restrict audience access to

characters. The law and commercial praçtices sUITounding character acknowledge a

public audience as consumers and appropriators, but not as participants in the definition

ofcharacters, nor dves it acknowledge the desire of audiences for characters in any means

beyond those of economic exchange_ The law is incomplete, as the cultural bargain

(which the copyright law was initially based on) has fallen out of balance, and audience

access toauthors' work is not only stagnated, it is decreasing.
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Chapter Three: The Three Arguments for Authon and Audiences

Anexample ofmodem day author monopoly:

Bill Watterson and Audienceaccess toCalvin and Hobbes

1 spent nearly five years fighting my syndicate's pressure to
merchandise my creation. In an age of shameless commercialism, my
objections to licensingare not widely·shared. 1bellevelicensingusuaUy
cheapens the original creation..... When cartoon characters appear on
counHess products,the public .inevitablygrows bored and irritated with
them, and the appeal and value of the original work are diminished. 1
don'! want sorne greeting card company. using Calvin to wish people a
happyanniversary, and 1 don'fwant anani1nation studio givingHobbes
an actor's VOlee. •1 don't think.of .Hobbes as a doU that miraculously
comesto life when Calvin's aroulld. Neither do 1think of Hobbes as the
product of Calvin's imagination. The nature ofHobbes's reality doesn't
interest me, and each story goesout of its way to avoid resolving the
issue and l don't want the. issue of Hobbes's reaHty settled by a doU
manufacturer. When everything fun and magical is tumed into
something for sale, the strip's world isdiminished. Calvin .and Hobbes
wasdesigned to be a comic strip and that's aH 1 wantit to be. It's the
one place everything works the way 1intend itto. Who would.believe in
the innocence of a little kid ·and his tiger if they. cashed· in on their
popularityto sell overpriced knickkriacksi thatnobody needs?
Unfortunately, the more popular Calvin and Hobbes became, the less
control I had over ifs fate. Iam probably the only cartoonist who
resented the popularity of bis own strip.When 1 didn't license, hootleg
Calvin and Hobbes merchandisesprung up to feed thedemand.MaU
storesopenly soM T-sbirts with drawings illegally lifted from my
books, and obscene or drug..related sbins were rife on college
campuses. Only thieves and vandals have made money· on Calvin and
Bobbesmerchandise.For years UniversalPress Syndicate pressured me
to compromise on•a "limited" licensing program. The idea of bartering
principle was offensive to me and1 refused tocomprorrlÎse. l will not
license Calvinand Hobbes.!

-BillWatterson, AuthOt, Calvin and Hobbes

It was intellectualproperty attorney and scholat Michael Shapiro, who coined the

phrase "the cultural bargain", that l use in tbis study. Shapiro describes it as abeliefthat,

"our copyright law is based on the conviction that encouraging individual creativity by

personal gain i8 the best way to advance tht;: public welfare. ,,2 He is identifying two sides

in this bargain; theauthors, creator and owners of copyrightable work on the one side,
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and the public audience end users on the other. effectj creators must have an incentive

to create, ·to produce new works that will enrich a .spciety. This. incentive the fmite

monopolythey are granted controland profitfromtheuseoftheworks. In exchange

for this incentive,. once the limited monopoly expires, thecopyrightable workbecomes

public property (enters into thepublicdomain) and audiencesarefree to use it without

author permissions or consent. So .. copyright evolved in North America with its core

philosophy being a balance. ofoften opposing views: .the ·balancebetween the economic

rights of the creator and the public good? Withinthi$ cultural bargain, characters, of the:

copyrigbtableworks, are thecurrency exchangedas part ofthatbargain. However,. as 1

examined the current legal stafus ofcharacters in Chapter Two, il is evident tbatthe

cultural bargain is not in balance. The balance of the cultural bargain isshifting due to

newcopyright precedents. The economlC aspect of the.copyright equation. (giving creators

a limited monopoly on thei! works)is receiving increasing emphasisat the expense of the

other end of the equation. (the public. goOd).4 The debate inqûe;stionboils down to who

gets privileged~ and cau be presented undertbree mainargumentheadings, .each one witb

a .strong case for both the author.of the work, and .the audience.that desires·touse and

sometimesappropriatecharacters. This. cbapter 'Will consider the arguments for each side

of the culturalbargain d~bate.

The example· of authorBill Wafterson's. modem day authormonopoly,with

regards to limiting audience access to hi$comic strip Calvin and Hobbes is an excellent

study todraw out the threemainarguments.and the caseS for each side.. of the cultural

bargain debate.Watt~rson is the author of Calvin and Hobbes, and one of the few authors

that refusedtp full ~conomically capitalize on the successof his creations.. This caused

tension. between bim (the creator of the strip) and .bis syndicate (his distribufor, with

which he. had signed a contract). Effectively, withthesîgningof the cpntract, Watterson

is confirmedas the creator of the work, and syndîcate as theowner (boih of whom

wouldshare .in thetitle andprivileges off'atlthor fl
). Luckily, the syndicate chose to respect

Warterson's property rights and'Wishes aboutmerchandismg, as contractually.they. were

under no obligation to do so. As Wattersonrefused .further access to his characters, the
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audience~character affect relationshipcaused a dêsire 80 strong bootleg (acts of

appropriation) merchandise began toappear to fiU the demand by audience members and

businesses alike. It. i8 possible that sorne. of the people who purchased the bootleg

merchandise may have surmised that· Watterspn had authorized snch practices, and thus

assume that not only wasWattersonapproving of the use, but that he was profiting from

it, causing confusion in sourqe identification.·However~anyonetruly a fan of Calvin and

Hobbes would be. able to distinguish that atleàst the obscene materials were genuinely

counterfeits by taking into account thecontextof the use of the material. At one time, an

audience member could have free access t<> an author'svv<>rk within the scopeof that

audience memberst lifetime as copyright waS set to expire within decade.·or two. of the

workbeing created and lor published. Iftheauthors' wasissued the sarne year that

the audiencemember was bom, the work would enter the public domain by the time the

audiencemember had reached adulthood. Under thecurrent Iegal status, that action would

unlikely be. available during the audiellce member lifeti1TIe as l have already demonstrated

in Chapter Two. In order to further encourage Watterson to continue. creating his

cartooning and sharing it with hisaudietlce,he had to be given property rights as an

author, to restrict the appropriating,· which was· itself an act of creativity and self­

expression of thé appropriators. In the meantime, none of the legal regulations in place

addressedthe desires of the audiellce based on the affect relationships they formed with

the·characters of Calvin and Hobbes.

There are three main analytic arguments present in this example. The tirst is the

moralJproperty argUment. Here case·for authors· is that they have heen given a

property right (copyright a:i1d other intellectual properlyJin the works they crea.te~·andthat

it is wrong foranyone to aPpropriate the properly another, for· their own means,

without thecollsent of the properly owner. The case for audiences under the

morallproperty argument is •that, under the.cultural.bargain, the. audience waS originaHy

meant have.completeaccess to. the works ofauthors, aiter a reasonable limited

monopoly. However, as the monopolies have grown innew rights recog11ized for authors,

and longer~term duration, the present trend .indicates that fewer works shaH enter the
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public domain. Audiences have 10st access to characters as meaning signifiers due to the

changing regulations of public domain. At the same lime, the interpretation of audiencesl

fair copying exceptions have not increased but· stayed relatively the same whileauthors

continue to enforce the pteferring meaning of characters, leaving audiences at a lose for

global communication tool~ that characters perform as.

The second argument is. the labor argument. Here the case for authon;is that for

anycharacter, there are multiplepersons whoclaim the "authorlt titleincluding creators,

owners· and mal1Y others who. conttibute to the existence of a character, such as

performers,designers, writers, and so.on. There are nU111erous contributors, aU of whom

have a vested interest (financialandlor creative) in not seeingcharacter appropriation

happen. Such appropriation may confuse other audience memlX':rs,· who .consume

characters, into thinkjng the result of the approprütting practice is in factendorsed by the

original and possible multiple author(s). The case for audiences comes in twoparts. First

ls that thecontext of the appropriation needs to really be considered carefully. Not aU

~ppropriation of characters win confuse. CQnsumers of characters, (.md infact most of the

readily identifiable appropriation, is readily identifiable preciouslybecause audiences can

distinguish it from·material that.is representative ofthegoodwill ofsourceidentificatiop.

Character appropriation is not, nor should it be a shield for fraudulent businesspractices.

Character appropriation. is a· means by whichaudiences express. the. affect relationship

they celebrate. with characters. The sec()lld is thataudiences .a1soperforma formof

"labor" in the existence of chatacter beyol1d the character-affect relationship.. Audiences

play a direct role 111 the popularity and successof a charader. Audiences confer meanings

incharacters, celebrate characters, promotecharacters, and pfovide .economic incentives

of authors in the cultureoLqhâracter.GeneraHy, in a liberal capitalisf society, ifone

investslabor in something, one gets some rights back in exchange. .l'heauruence does

commit an ad of Hlaborll in the existence. of characters,but it isdifferent from that of

authors,alld is notquantified Hlabor" in the law (or ll11der the cultural bargain)asmeriting

rights in characters.
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The thirdargument is the public argument. Here the case for authors i5 that

without restricting .the activities of chamcter appropriators, .authors may lose incentives to

be creative, and willdefinitely 10sejnc~ntive.for sharing any oftheirfurther creations. If

their earlier creations are aU but completely ~ppropriated in ways they can not .control or

take action a.gainst, authors will not investthe creativity, time and.efforts to create more

work in the future that 15 just going to be 10st to them. Forauthors, the good of the public

i5 interpretedas their beingable to control the creative expressiOnS of theirwork, so that

the public willnot be denied future publication of iheir newer works. The case .for

audiences is that theyenter irtto affect relationships with thecharactersofauthors' works.

Audience desire to appropriate characters 1S basedon thisrelationshlp and restrictingsuch

accessdoes notserve the publîc good, as the act ofappropriation is a means by which the

audiencemay express itself using familiar characters as representative signifiers. The

audience affect relationshlp is not ai all recognized under any legal. status, as aproperty

rightor .. otherwise, and is cOl11plete1y· absent .from current regulations surrounding

chamcters. For audiences, the goodofthe public is interpreted as the freedomto use the

characters they experience affect with in a .manner that allows them to experience

different .meaning-making of the characters, tha.t should not be controllableby

authors/owners.

The MoraJ/Property Argument. for Authors

Whert. copyright was firstdeveloped, was not in the name of protection for

authors,but toprevent authors from having along lasting monopoly control of the works

they create,whichwouldprevent audiertceaccess. In .exchange for the eventual

al1owance·of audience freeaccess to· authors'. works, authors were encouraged to create

works andshare them with the public audienceby being. given property rights in the

works created. Since tbis initialcreatjon of copyright inauthofs'. works, copyright tenu

durationshaveincreased, .a.nd the nU1nber ofrightsrecognized has als() încreased.

Jane Gaines,·author ofContested·.Culture·The· Image. the Voice. and the Law

(1991), givesan analysis of John Locke's definition ofproperty right "Property is

premised upon freedom,the ownership ofoneself andone's own labor,fQr ifyou can not
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own yourself, you can not own property, and if you can not ownproperty, you can not

own yourself. ,,5 A right is a moral principle defining and sanctioning.a person's freedoms

based on apersonls fundamental right to a person's own .1ife.6 The. right to life is the

source ofall rights, and propertyrights istheir Quly implementation. Sirice a person has to

sustainlifethroughaction and effort, the person whohas no right to theproduct ofthose

effortshas no means to propersurvivaL7 The right to property means thata person has the

rightto takethe economic actionsnecessaryto eam property, touse it and to dispose ofit~

it does nQt meanthat others must provide that person with property.8.Thusmorally, an

author should notbedeprived.the opportul1ity to hold on tothe rights of the fixed tangible

expressions the authorhas created.9

The nature· of the rights in question allows for more than one Interpretation of

"author". The titleof author can refer to the person who created the work, theperson

.owns the rights in the work, the person who commissioned the work, the person who

acquired the rights in the. work, theperson who was the directingmind that oversaw the

creation of the. work, the person who invests in the work, the person who contractually

can act as if the person were the author, an employer, a business entity, oratombination

ofany of the above. Individuals that create works, but donot own the GQpyright, and thus

forfeittheir title of authorto arlother person or entity isnot the same situation as when an

author retains rights in a work,and the work is appropriatedhyanother per80n or entity.

In the first scenario, the individualalways has a choice .in the •matter and the· opPOrtunity

to obtain final1cial remuneration (oranother form ofexchange). .The individuaI is fuHy

aware. that tlle copyright and other inteHectual· propertydoes not rest with himiher, and

there iS\lsuaHy a signed agreement to that effeGt. If the individual· 18 uot in favor ofsuch

an arrangement, the individual can silllply choose not to enter those types of agreements.

In fact, the title of author that entitles the. rights in a work (such as copyright)alsocarries

with it .added responsibility. It is the .auth.or of the. copyright and .other inteUectual

properties who responsible for protecting the workftom infringement, appropriation,

legalconcems .(such as proper registration), business & financial management, document

control, and maintaining the integrity of the· work. .This responsibility also· includes
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responding to legal actions taken against the author, including. nmsanceçases (cases

which there is no legitimate daim, but are simply individuals attempting to take

advantage of others' success demanding payoffs).• Other than creator ovvnership can also

have many benefits such as the narne recognition ~atwillbe associated withthe work

being created. A single creator may create a marvelous .workinwhiCh copyright vests in

him or her. However, in economicspaces the creator wouldenjoy much more finandai

sucçess having a name like Paramount to influence the attention the work would receive.

In eithel' case, the inrnvidual has a choice whether or not to share or separate from the

property rights in the works created.

Works (and the characters they hear) that areapproprîated, leave no such freedom

ofchoice for the author. The authors' endeavor is taken hostage.by audience affect desire.

Chameler ereators are given a living wage to eompensate them. for their quantifiable time

and effort which includes researeh, refleetion,eonsultation, trial and error, and taking

finaneial and reputation risks. The creators and.rights .owners .have earned the ·right to

their property rights~ appropriators. havenot Authors' works and thecharacters are the

should. he free from audience· interference,coercion and appropriation and .an author

shouId he able to enter into license-use agreements in a completely voluntary fashion.

The MoraJ/PropertyArgumentfor the Audience

Copyright was original1y designed to protee! the public from authors' monopolies,

it isinteresting to study.the history of copyright extensionto seehow this legislation has

now become the very reason why audiences have reduced free ~ccess to creative

materütls than ever before. This is most significant in the discussion of characters, as

characters are the. subject of infringement ..and appropriation moreso than any other

element in an originalwork. Currenttreatments of intellectual property conflicts. that are

treated in the judicial system today areprimarily economic in nature. The cultural bargain

that supports publicaccess to author's works lS seldomconsidered in case law. Theresult

i8 that the public's interest in access to author's works is underrepresented,10

The paradox here is that the owners of popularforms,which constitute
our.· most widely shared culture, are in. the contradictory position. of
eneouraging the wide spread uses of eharacters (such as Batman,
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Superman and SnowWhite). But whenthese formsare used
spontaneously, as in the cases of Snow White parody on the Academy
Awards show, the owners want to take themback. aggressive
monitoring the uses of a popular form(character) worldwide, does the
entity (author) that circulates·the.popularform·.(character) also attempt
to enforce what the popular fonn means?ll

Authors attempts to control the meaningsof the characters they create stifle the

audience opportunity to use those charactersas personal signifiers, for audience members

to·express themselves with symbols (characters) that have communal meanings already

assigned to them. At one rime, the. cultural bargain provided that authors have short

monopolies over their works, so that the authors could control the meanings of those

works fora limited time only. When those worksentered the public domain, audiences

would have complete access to new meaning signifiers that they could use without the

interferenceof the authors/ownersattempting to influence their expressions of internal

meaning. This arena for audience-global communication has aH but vanished due. the to

changing nature of the public domain. In orderto understand the effect of the .changing

public domain on the freedom of audience-global communication, l present the argument

below on the public domain, and the lîmited resources audiences· have to· appropriate

characters freely.

There are only two avenues for audiencesto legallyappropriatecharacters. They

are fair copying and the public domain,both ofwhich havebeendiscussed in Chapter

Two. However, as. authors enjoy more power andarehaving more rights recognized, the

audience has been practicing under the samelirnited definition of faircopying and a

decreasing public domain. TheJaw needs to have a broader interpretation offaircopying,

just as the U.S. has a broader scope of parodythan Canada does. There are two

identifiable values associatedwith· fair copying and the public domain. The first is that

society bases sorne·ofits creative works upon theeaxlier work of others. The richer our

interpretatîon of fair copying and public domairi, the more creative works a society bas

available without restriction, the more "fodder"· a society has for creation of new

works. 12 The second value i8 that fair copying and works in the public domain cost
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notbing to use, as the .•. original author can not charge a fee or royalty for access to the

work. 13

There have been up to four ways for. copyrightable materials toenter into the

publicdomain. Two ofwhich no longerapply undercurrentlegal statutes, one ofwhich is

becomingincreasingly rare and a last one isnot directlyaddressed by law. They are: 1)

Failure of registrationand proper notice 2) Failure to ren.ew a copyright 3) Copyright

expiration and 4) Author mandated public domain.

Failure of registration and proper notice,and failure to .renew a copyright refers to

a timewhenthe copyright laws whenthelackofa proper copyright marking on the work,

or the lack of renewing copyright with the government meant an automatic forfeiture of

copyright in the work..14 For example,Fîlmmaker FrankCapra's movie, It's aWonderful

Life (1946), fen out of copyright for failure to renew. 15 However the laws in Canada and

the US. aredifferent today, and suchpracticesare no longer followed or required, and

copyright remains intact regardless or registration or renewal. Copyright expiration refers

to works in which the copyright simply expires. This situation hpwever, as has been

presented earlier in this study, is becoming less common due to copyright term duration

extension. Lastly, author mandated public domain refers to situations where theauthor of

acoPYTightable work wilhng puts the work into the public domain prior to anyexpiration

of the copyright. This is when the authorhas made the conscious choice. to give up, or

waive copyright. Currently, the law simply does not address tbis issue and it is rare. What

an author can do is inciude a notice on the work that copying (or a limited copying) is

permitted. 16

The current trend seems to indicate that eventuaUy, authors \\illenjoy perpetuaI

copyright, and such a precedent has already occurred in England for the work of Peter

Pan (1904). The late Author J.M. Barrie assigned aUthe rights and royalties from bis play

Peter Pan to the Great Ormond Street (London) Hospital for Sick Childreninhis will.

The copyright in Peter Pan was due to<expire in 1989 (SOyears after the authors' death).

However in 1988, one year .1:>efore the work .entered the public domain, The British

Parliament under Prime Minister Lord Callaghan presented .. a n~w Copyright Bill and
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amended the lawas to assign the Peter Pan work perpetuaI copyright in the care of the

Hospital. 17 This means that Peter Pan, Tinker-bell, Captain Hook, Wendy, and aU other

characters from tbis story wil1also be denied entry into the public domain for the territory

9fEQgland. Therefore, StevenSpielberg had tom~e peacewith the Children's Hospital

in London, which OW11S the copyright to Peter. Pan, ·before he coulddistribute. the film

Hook(1991) (a derivative work.of Peter Great Britain, even though PeterPan Is

publicdomain intheU.s' wherethe filmwas m.ade. lB

As the public domain continues to decrease,. and the stagnate Interpretation of fair

copying,the balance ofprivilege is tipping, and it isnot towards the audience endusers.

The termdurationof the. copyright lùnited monopoly·1S stilllimitedcompared to infinity,

but unlimited compared to the·life. expectancy of an individual audience member. ·.If a

person i5 born thesame year that a work is issued,On life expectancy statistics alone, the

COpyright in the work williastlonger thanthe person shaH live. This is a far cry from the

termof copyright expiring in a couple of decades, well within areasonable lifetime.

Audiences need moreroolll for appropriation, as the law. has .pushed limiteq andJree

accessso. far out of .their livable reach. Gaines notes, "The doctrine of secondary

meaning tells us that. some signs take on newcommercialconnotations· through their wide

circulation and thenew meaning becomes so COmmon that itcomes to seem·the ·natural

meaning.of thesign(character)." 19 Wjthoutthecwtural bargain· in reasùnable balance,

and auth()rs controlling .the meanings ofcharacters,audiences are left without t4e global­

communication tQols of •.characters .• to further. explore the relationships their internaIs

meanings havewithsitnilarly relatedglolJal audience comtn1Jl1ities.

The LabQt ArguUlent for Autbon

'the IalJor argument for authors. cornes. inthree sections.. Thefirst is .the ideathat

thereare multiple peoplethat being injuredthrough appropriation, when audiences

appropriate characters. The secQnd ecùnomic issue of source identification and

consumer protection of audiences threatened by character appropriation. The third the

labor goes into how auth0fs and Qthers make· charactermeaningful and affect­

possible for audiences. As was in ihis chapter, t4ere are a nilinber of
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people who can qualify for the title ofauthor, and although only very few ofthese acqUire

the title, behind the existence of every character are a multiple of players.Some of those

have been explofed in Chapter Two. The people whoparticipate in the .existence of

characters .can inc1ude the WIiter who conceives of it, the illustrator·of a visual depiction,

the investors who fundit, the employees that.are hired to··add to the character existence

(such as animation designers and marketing consultants) and so on. These also include

producers, directors and other contract workers in the various· media in which that

character is presented. The actors,perfotmers and voiee workers that present characters

include make~up artists, plastic surgeons, puppeteers, set and model designers, agents,

lawyers, managers, as well as suppliers, distributorsand sales personaLthat contributed to

getting the characters accessible to the public consumption. Asstated throughout Chapter

Two, .. an audience appropriator of characters is not jus! effecting theauthor (in the

copyright definition of the word),but aH the people who participate<~nthe existence of

the character who may still.be sharing in the characters' continuing· success .(such as

merchandising royalties).

The second. argument for more protection for ·authors is the issue of source

identity. and .consumer protection. By "so1.lrce identification" In:1ean that whenan

appropriatoruses a character, without permission ofthecharacter autb0r, ifmay he highly

possible that audiences of the appropriation willassume.that the outcome. is fully

endorsedby the original character author. Thus, the audience is confused regardingthe

source of the appropriationwiththe source of the original character. The source of the

appropriation is theappropriator. The source of the original work is whomever the

original author may license Sllchrights to, •or the original authors themselves. In the case

of the· appropriator, there is no value for the appropriator to maintain anysense of qu.aIity

associated with thecharacter, for the long terro. The au.dience surfers and blames the

ofiginalauthor. The original author of the charaeter is greatlyconcetnedwith estahlishing

the good will and quality withthe character audience as the o.riginal author 18 looking to

establisha. long terro economic and cultural-affect relationship with the audience. The

premise that this argument is. based upon is the idea that the public knows the value of
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characters to. authors. As an audience· becomes.aware •ofcorporate licensing

arrangements, it becamefeasible for thenlto believethat aIl uses of charaeters must have

tbeir authors consent. 20 Also, beeause the general public iisaware that the OntlS is on the

rights holder to take action against infringements, public \viIlthink (unless they.have

situl;ttedknovvledge to the contrary) that allcharacter related products must have tbe rights

bolder permission.· Many character oW11ers do not them.selves mal1ufacture the product .on

which the chameter appears. Authorsallowor license aCQ.mpl;tny to manufacture and sen

a produet under their character mark. The essence ofthelicensor-licensee relationship is

the controlby the licensor overthe use of the chl;tfa.cterand quality of the goods

manufactured and sold by the lîc.ensee?lA character author who allows a third party to

use its character mark to decorate shirtswouldnotWantthat·maik to he associated with a

shirt of inferior quality. Legal implication~ aside,this simplya dollar and· cents

proposition.22 Characters have incredible. power •as signif1ers of source, and the

appropriatiQu of such charl;tcters not only infringeson the multiple authors that participate

in the existence in the character, but directly infringe·on the opportunity of producers that

usecharacters to communicate to specifie market audiences.

The thini labor argument .ig that charaeter authors aspire tomake character

meaningful to audiences. No character i8 created by mistake. and there are an unhmited

number. of techniques to make·· characters .meaningful. The· author .finds something .in

c0111IDonamong a large group of people in a .certainera; once they· atticulate tms, it

materializes into theculturalproduct of charact~r. Tbus the"pyople fl become"audiences",

actively interpreting character. There are~toryte11ing~talldards· solid1y structured to

deliver a satisfyingemotional.experience to anaudience,z3 Some. ofthe other 100ls tOOt

the industry uses to make. characters connect with audiences include siabilityfactors,such

as consistency. In thesecases, charactets typical1y stayth$1same age, maintain same

appearance, and same outfit no matter how thing:gchange in world. (Sesame

Street's Big Bird aged about 3years overthe course of the. 20 that the showhas

been on air). Also,characters will go through certainpredictable and reoccurring events

and situations overly frequent, with only rnil10r variations (Charlie 13r6wn never kicking
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Lucy's football after 50 years of trying).24 Characters are created with intent to attract

affect relationships with audiences. Characters represel1tthe fruits labor of a multiple

of players (sorne of which are authors), and act as signifiers and authors callingcards.

They embody that labor.. Allowing appropriation of characters encourages acts of fraud

against authors and character-audience consumers,··and discourages .motivation for the

authors and otherparticipants from creating more characters.

The La.bor Argument for. the Audience

Audiences have a desire.of characterappropriation that goes beyond the economic

concern of authors as an access to .CQ111mU111cative resources soas to· construct public

identities of expression. Here 1 look at two .arguments. The first is the labor of the

audience in the existence of characters, and the second is at the context in which some

character appropriation may exist. For the labor argument, as Richard Dyernotes

The agencies of fan magazil1esand clubs, as. wellas box office receipts
and audience research, meanthat the audience's ideas about a star (read:
character) can aet .back on the media producersof the (character's image).
This is not an equal to"and-fro.• The audienceis more disparate and
fragmented and does not itself produce centraIized massively available
media images.25

The situated position of the audience does not allow for the labor audiences invest

in characters to be regarded by legislation related to characters. Audiences are restricted

from thecharacter properties they helped influence the character development of, and

encourage the continued character existence ineconomic spheres.

Earlier in this study,1 acknowledged the difficulty in defining what a character is.

Although not yet a direct contributor in the definition of character, Ilcontext" was in faet

considered as necessary in the firstattemptstodefine character, as examined in Chapter

One. That is 10 say, to define a charactet, one has toexamine the context in which

character is used. Asa study ofthe context il1which acharacter is presented isabsolutely

necessary for attempting todefining characters, so too· must a study of the context he

absolutely necessary to understandwherçthe.1ine must be drawn for acceptable character

appropriation. The labor argument for the audience·agrees.that characters are not.created

in a vacuum; they arecreated pnmarily to.developcteep affect connection with audiences.
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The intent of affe.ct behind the creative process of character development 18 precisely the

reason that audience .appropriationdesire occurs, thus audiences are merely responding in

the manner that a.uthors themselves invoke.

When a character enters into an .economic space to he absorbed and consurned by

audiences, it is the audience that decides ifa character fails ..or·.succeeds economically. It

1S the audience that enters i into audience-chamcter affect relationships .and manifests that

relationship withbuying character J.nerchandise, putting up homage web-sites, watches

television, rents the videos, buys the book, tells other potential.audiences members about

itanddeCidesthe business-related fate of characters. This fonn· oflabor, on the. part of

audiencesisnotrecognlzed as quantifiable labor tmder law.as akin toauthor labor. The

cultural .bargain .ioriginally intended authors to initially profit· from àudience-character

affect relationship, and thenal10w for full audience access· after authors' limited term

duration.. As .the lawchanged,. the lü:nited access for audiences to the charactet they made

famous was never balanced out with a broader interpretationof audience rights (in the

fonn. of better fair copying access). As Michael Madow suggests inhisartic1e llprivate

Ownership of Pl1blic Image", fame is arelationalphenomenon, conferredby others. A

cha.raeter·can bemade (created) but cannot be ma4e famous on its own. has less to do

with the intrinsic merits· or accomplishments (of the character) andhas more.to do witn

the needs, interestsandpurposes oftheir audience. ,,26 l interpret Madow's definition of

flfame n
, toalso inc1uqe the concepts of financial success,and as anexarnple ofthe labor

an· audience inputs into. characters, for which audiences receiye no property rights in i the

fonn of rights· of access 10 characters beyond the narrowmeans of fair copying. As l

presented> i1:1Chapter Two, fair copying allows audiences to use a less. thansubstantial

portion ofa copyrightable work for purposes of research, criticism, commentary, news

reporting, teaching,education, private study, review,and news sutnnlary. Depending on

the territorythereare varying interpretations of fai! copylng that could bemore or less

flexible. Character appropriation is style ofcopying that maygobeY01:1d the parameters

of fair copylng. As to whether· or not· a character constitutes a substantial part of a

copyrightable work, or a work unto itself, is based on non-specifie criteria, and ultimate1y
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is for a judge to decide. This ambiguousness in the law is further compounded by the. fact

thatcharacterscan embody the meanings ofthe workstheyreside, and tben carrythose

means beyond· the confines of the original parameters of those Furthermore,

character 1S also indefin~bleby law, and its own ambiguous nature does not incorporate

the affect relationships that it develops withaudiences; audiencesthatcan use characters

as cultural symbols and signifiers of ideas and imagesj:)y in works thaï originaUy intended

byauthors.

The intent of the cultural bargainwas to provide .authors with hmited property

rights generating economic .incentive to create works, andgiving.audiences fair copying

privileges during the copyright .term of the work, and complete access at the .expiration of

copyright Now. thaï authors' property right5areno longer quite 50 Jimited, audiences'

access to works,(and especially.characters) should.accommodate. audience appropriation

of works that althoughmay go beyond faircopying, which would still notendanger the

source identification argurnentofauthor.

Forexample, the artwork of DickDetzner whose art collection entitled Corporate

Sacrilege is a true embodimentof character appropriation. Detzner uses wellkhown

trademark characters from breakfastcereals, .food products, Disney and>McDonald's and

appropriates thelll in original works in religious-parody setting n::rimicking .scenes from

the Bible (See Appendix In, imag~n12 to III.7).. This social commentary ranks

charaeters. in our culture. as being akin to religious deities would probably faU uu4er the

fair copying doctrine of the United. States, as itparodies recognizable characte:rs and

settings in new ways to interpretfamiliar images, causing the audience t~ rethink the

me:ming behind those images.. Any audience member who c1early grasp5 the intent and

charactei references .in Detzner's work would. have tocometo the ·con.clu.sion thathis

images. are ·not synonymouswith the jntent ofthe original authot. In fact, it is precisely

the factthat his images counter the preferredimageüfthe· original authors that Detzner's

work5 comnmnicate 50 well, and cause no confusion of source identificatioll. Other

examplesof thi13.are fah fiction ( which appropriates weIl known· characters •inta original

stories and published on the Internet for example) and Characters Tattoos. both
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contexts,there 1S no doubt in the mind of the audience that these expressions are nôt

synonymous with the intent of the original authors, thus no source .confusion identify

issue. In fact, fan fiction has a weUestablished modus operandi toopenly acknowledge

that those stories do not refleet the values of the original authors, and in practically aH

instances, there is no commercial economic value attached to these technically illegal

works. In tattoo culture, the state of the business is characters inscribed into someone's

flesh that lives and breaths, taking on another fonn in the skin. The faet that tattoos work

inside the human body is an angle that makes this an even more complex legal issue.27

This personaluse of characters in tattooing does not cause confusion in the general

audience as the.uature of tattoo circles simply does notaffect source identification, but

tattôoing is not listed as .a fair copying,under the law.

Theauthor argument for source identification and consumer confusion is a strong

one, but an outlawing of aIl appropriation would be against the very nature of why fair

copyingand public domain existed under the cultural hargain to beginwith. largue that

instead of a fullhanning on thepractice of appropriation, first consider that the audience,

although not anauthor of a character, hascommitted acts of labor in the existence, and

furthennore economic· success or failure acharacter. Second, the context of the

appropriation should he consideredin lightof its use. What the labor arguments caUs for

our cultural needs is better legal.regulations for appropriation, to allow audiences to once

again enjoy a balance. of the culturalbargain and access to characters for self-expression

that would not infringe on the author's concem of source identification. In instances

where a direct infringement occurs when oneauthor attempts to profit from the consumer

confusion of the audience with character~related materials under the guise of being frorn

the original character source, wc CaTI identify that fraudulent act as heing a legitimate

daim for damaging character appropriation. However, .that reasoning alone shouldnot

cause an character appropriation to be forbidden.

The Publie Good ArgulDent for the Author

The argument for the public .good on the side· of authors includes. the further

encouragement of creativity and continued growth of an intellectual industry. Here,

Chinappi 72



copyright, and other bodies of inteUecml property law, are looked atas concepts. ofvalue

in the definition andstructuring ofvalue relationships. Authors are encouraged to create

and develop characters, and in exchange for these endeavors, authorsare recognized as

retaining rights in the work, and that precedent is the basis for other authors toproduce

more works, as opposed to new authors reusing already existing works. By limiting

accessto already existing works, authors orthose existingworksare able tocontrol and

maintain the integrity of their originalcreatio:ns, and receive proper compensation when

their works are used with pennission. Newauthors, facing the lackofaccess, will be

encouraged to create their own works, so ..that they too, may enjoy thç benefits of the

authors before. them. The cultural bargain promotes çreativity by promoting the sharing

of creativity.

It should be. made clear that creativity of authors exists regardlçss of the status of

law. What the lawdoes, as an agent of the cultural bargain, is encourage the sharing of

that creativity, in the fixed tangible expressions that .are subject to copyright protection,

with aucliences of the public. This issue is not the aspect ofcreativity of authors, .but the

dissemination to the public of authors1 work. It is not thecreativifY that is encouraged, if

is simply sllggesting that ifany financial profit results from the authors' creativity, then

the author will profit. There are authors who creatt': for the funofit, with a lackeconomic

incentive, but those authors usually do something. else for a living. Restricting

appropriation .enables authors to make. an economic living from being authors. Authors

are just as creative regardless whether their rights are protected as an author. However,

authorsare more likely to start a business venturebased ontheir developfuents if the risk

of appropriation is minimized by legal protection. Even if an authorfs works .were stolen

in the past, the author may continueto be creative inprivate andchoose not tomake new

works public. However,the authorwill choose not to create a business venture based on

those works, which wouldshare thOse 'WQfks with the public, which is for the benefit of

the pubhcgood. ·•• Creativity i5 independent of whether ·copyright is. protected or not.

However, if the author knows property rights· are active, the author will be secure in

showing and sharing the creation with the public .by having the· work published,
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circulating copies, or self-publishing it. Creation is private~ property rightscome into play

when the creation leaves the private sphere to be consumed in the public sphere.

In order to encourage creativity (of authors), certain creativity (of appropriators)

must be discouraged. That is the paradox. Without public domain access 10 particular

authors' works, would-be users of works, who wish to create their own versions of the

works, .must create thei! own unique works instead. Newer works constantly being

created serves the public good. When authors orny createbased on the sameworks, as

oppose to facing restrictions to certain materials, the public good is not serviced, as· the

orny newly created works, are repackaged similar workswith little or no new creativity.

What good would the public. enjoy if the .onlynewer works being created were

repackaged versions of the same story and the same characters? How does the public

good prosper when there is no incentive for authors tocreate new works, and the only

works that are shared with a public are slightly different versions of The Three Little Pigs

a public domain tale? Restrictions for bothappropriators, and authors looking to create

derivative adapted works,encourage those authors to bemore imaginative, creative and

productive tocreate· different works, which they too shaH enjoy· property rights in, and

will restrict access to other would he creators. Creators are in constant search of

something original that bas not been done yet, which forces them to seek new allies. and

new fonTIS ofinspirations.

A good example. is the true story ofan imaginative,cynical, hard working would

be writer and director who was also a big Flash (}ordon fan. He wanted to make a Flash

Gordon movie, but after attemptingtonegotiatepetmission to .. do sO,he foundtbat he was

unable to get the rights. Discouraged but not giving up, he simply decided to create his

own story characters, and proceeded to make his own.U1ovie. The script went through

many drafts as hetoiled away with greateffort to distinguishhiscreation from thoseof

his influences. The name oftheauthor is George Lucas, and the resultofhis endeavors is

what the public has come to knowas Star Wars (1977). Lucas owns an the propertyrights

to this work, and the public good is better served with more works for it to absorb.
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It i5 in the interests of the public good to continue to. respect ·authors' property

rights in created works. The cultural bargain,alld the laws that actas its agents do not

encourage creativity,.which 1 have argued exist5separately from thestatus oflaw and

rights in creative works; the cultural bargain was· designed to .encourage .creativity So that

it would be shared with the public. If an author's incentive toshare the created works is

disregarded, so too will the society that can build and growbasedon those works be

disregarded. Restricting characterappropriation i5 a measure to offer. authors a

motivation to create Juller, richer and weH-developed characters free fromappropriators.

By festricting the creativity of audience appropriatot's,·. authors are. motivated to evolve

their creations. The public good is enriched when authors, can continue to be authors and

enjoy property rights in those works, earnïnga living being authors. Without respect to

thoseproperty rights no author could fully eam the means sustain their own life,

without diverting attentions to other needs, instead of practicing •the act of authorship.

What good is the public, Without thé creations ofthepublic's .authors?

The Public Good Argument for the Audience

Under the public good argument for the audience 1take issue with the fact, that no

where, is the audience-character affect reh.ltionship taken into account in the laws that

govem the use of author's works by audience users. The relationship that exists between

an audience experiencing what they· identify as a character,· is a missingelement in the

quest to finda definition forcharacter. Therelationship also encourages the desire for

audiences to appropriate characters in methods that areseparatefrom the preferred image

of characters that l:l\lthors wish to enforce.. Here the issue is the authors' attempt to control

the meaning of characters in public spaces and the audiences' freeqom to make .neW

meanings of thecharacters in the publicspace. The cultural bargain wasdesigned to

al10w for audience experience of authors' work; however, that experience is being

optedby authors who ·atte1l1pt not only tocontrol the use of characters byaudiences, but

to control what those charactersmean to audiences, under the bannerofeconomic

protection.

Chinappi 75



Richard Dyer has pointedout, "stars (read: characters) appear before us in media

texts, but unlike other forms of representation (they) do. not only exist in media texts. To

say that (they) exist outside ofmedia texts in reallife would be misleading, but (they) are

carried in the persOn of people who do go on living away from their appearances in the

media. ,,28 The audience-charaeter affect relationship is a necessary component 10 first

identify what Dyer caUs "Stars", that 1 interpret as IIcharacters". In a very real sense,

characters can be akin to stars in our culture. However, in the CUITent situation,

intellectual property laws often operate to stifleaudience practices in the public sphere.

"The law acts in preventing audiencesfrom using the most powerful, prevalent, and

accessible cultural forms (in tbis case the characters they experience affect with) to

express theroselves in alternative visions that character authors wish to bar. ,,29 The

cultural bargain wasestablished to aUow for some reasonable fOrIn of audience access,

but as the .law changed, and the balance between authors and audiences sbifted, so that

currently authors control their works far beyond theireconomic encouragement, and into

the public spaces. As well, public domain becomes a space of controlled privateproperty

interest The CUITent trend to increase power for authors has not taken account of the

original .. intention of the cultural ·bargain nor the audience affect relationship that

specificaUy characters (over other elements in a work) have with audiences.

As 1statedearlier in this section, characters are made-meaningful, and authors are

attempting to control a "preferred" roeaning. Thecharacter that is now a popular property

may he subject to quality control and design supervision up to the point at which it leaves

its .source. But once it has left the orbi! of the owner, it cari bereinterpreted and

reinserted into the everyday lives onts users. 30 The point here is thatprecisely because a

character has an existence beyond that ofthe original author,it is only logieal that they

become endowed with ne\\, meanings and interpretations. The author-controlled meaning

of the chametet 1s only so good as the author retains secret possession of such anentity.

Once the. character is released into the public space, the author cannot. control how

audiences are going to continually interpret a chamcter. The most anauthor.càndo

beyond the initial attempts to··. influence apreferred meaning, iscontinually attempts· to
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influence the preferred meaning. Character meaning-making nature is exactly what makes

itan ideal reference tool for communications and audience appropriators. A healthy

public spaceis one that will al1ow.for thegreatest freedom of communication, which

serves the public good of a society. There is a value incharl:lcters as identifiable cultural

references. Value is something audiences confer tlpOn objectslike characters. However,

once acharacter is publiclyrecognized, its meanÏ11g willalso have a public value and that

meaning belongs to thecommunity in a communal memory bank. Authors own the

tangible expressions of character. However, authorscannot own the meanings their

characters may be endowed with, regardless of authors' attempts to control the audience

communal meanings. Indeed if the cultural image has reached global proportions, seeking

out distinct ownership can be a waste.of time· in cases where. the context of the use does

not address itself to the issue of authorship. Therefore, character appropriation by

audiences is a reflection of the meanings ofthose character in public spaces.

Beyond the confines of authors.' introduction of charactersto the public, characters

may takeon a lifeof their own (albeit a simulation of life).Ybu do notquote the author

when quotinga. character... Stan Lee, Matt Groening, and Friz Freleng's·· may havebeen

the first authors to write "With great power .comes great responsibility", "D'ûh!",and

"Sufferin' Succotash" but it .is the characters Qf Spidennan, Homer Simpson, and

Sylvester. the Cat that we name. as having spoken them.. Oneneeds only to say Romeo,

Tom Sawyer or Hollywood Hulk Hogan,to communicate so much more thanthe ljmitsof

characteriza,tions. Characters actas the symbols of meaning, and curtency of exchange in

the cultural bargain between authorand au4iences.

Whether mythic, literary, cartoon, or live action, characters have an
uncanny ability·· to achieve stams in <popular culture as. imaginary
cornpanions, friends, heroes, idols, androle models. Characters can have
an enormous life span aH their()Wn,crossing generation lines from parent
to child,. and experiencing renewedappreciatiQn by adults seeking
remindets ofchildhood.31

Ahealthy public space is one where audiences are free to grow cultural1y,

remaining vibrant and·healthy, and one ofthe ways to do that is appropriating characters

to cornmunicate ideas, themes and identity build communities ami. influence society.
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Character appropnatlOn by audiences is a sharing of infonnation, building on the

endeavors of others, uses charactersas language t()ols, and character-audience affecthas a

context. A culture could not continue· to exist if aU approptiating were prohibited as

culture is interdependent, and requiring each act of dependency to render an accounting to

one or many authors, would destroy the synergy on which c:ulturallife rests?2 Audiences

need to bepart of something great~r than they are and associatethemselves with

characters. that they feel best represent their interna.! meanings. Character images

represent atime period, a· generation, .. a lifestyle, or a "feeling" for many audience

individuals. The charaçters that are appropriated by an audience are simply used to reflect

some of, or much of, the audience. In these contexts, the .abilityofaudience expression

could .outweigh any potential economic concems of the original author.

FinalSummary

Ioconc1udethis chapter, 1will analyze my posîtion on the clùfural bargain. To do

that, 1 must ask the question, what kind of a world do J want to.live in? Do 1 wishto live

in a world of strictpropertyrights ofinteHectual creations? Or do 1want to live in a world

that appropriates works and discoura,ges authors fromcreating more? Dol want to live in

a world where the desire of a sharing society thrivesat theexpense of an individual's

means to sustain that person's very existence? Do 1 want to·livein a world where the

author, under the banner of consumer protection, keep audiences safe from source

identities fraud practices, but that a1so censor fanfictions,talented artists like Dick

Detzner,or interfere with an individual'sprivate choice of body art tattooing? My answer

is, 1 wantto live in a world where 1 cou1d still. wake tl'p every moming .and read Calvin

and Hobbes.

Calvin and Hobbes ran from November 18, 1985 to December 31, 1995 when

Watterson decided to end hisstrip stating that he was to move on to .new challenges. As

al} author, ms unique stance on merchandising and exploita,tibn of his strip illustrated

many of the arguments presented in this chapter. As an author, Watterson has property

rights in bis creation, and restricted a.ccess to his creation from. the very audience he set

out to attracf with his affect generatingcharacters. Whenanaudience desired to acquin;:
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character-related items to manifest their affect relationships and internaI meaning that the

audience interpreted, appropriation outcome items were developed by audiences members

to fiH the demand. In sorne cases, tuere waS soUrce confusion, and only those audience

members that had situated knowledge ofthe appropriation knew that Watterson was not

economically benefiting from the sale of merchandise that. was not clearly identifié!ble as

appropriated .without permission. Dnder the cmrent state of law,· appropriation outcome

items, would be the only way that the audience would be al10wed to manifesttheir affect

relationship with Watterson's characters. At least for the periodof the rest of Watterson's

naturallifeand 70 ye(!fs after bis death (pendingmore>copyright extensions) or dependillg

on the exact use, and the territory, have a limited fair copying access to bis works. Even

then, the context of the fair copying would have to ~e carefully consideted, and ultimately

decided by a judge. But withoutWatterson's ability to control and create Calvin and

Hobbes, it is arguable that there would havebeen no Calvin and Hobbes to speak. 1

definitely would not want to .live 1world like that.

For the most part, 1 support the authors of works, because without supporting the

authors, the vast variety of works would be greatly diminished. Withoutproperty rights

in authors' works, what works are created would be easily· co-opted by anyone with the

authority or opportunity, and· the original voice of the work is sme to be 10s1. 1 also

acknowledge the intent of theculturalbargain,and the fact that as the law has shifted

power to authors, and audiences have not gained the same opportunity to benefit from

amending legislation. There isa definite calling to accommodate audience access to

authors' works, but denying rights to authors,even if afteran. êxtended monopoly of their

rights. does not quantify fair encouragement and comp~nsation to authors, nOf does it

satisfy the desires ofaudiences-character affect relationsbip.

My support for authors is· also based ondistil1gu1shingthe differel1ce between

"influence" and "copying". l'Copying'' tS thedirectmimicking of a w()rk or character

such that there 1S potential confusion in the mind of the public between the work being

copied, and copied work,such that the public mindcan identify themboth as one and the

saine. "Influence" is when a work is similar another work in theme, or plot, or in
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image, but thereis enough distinction·betweel1.the new work, and the original work that

inspired part or aH ofit. Authors produceoriginal works, which enter the publicspace as

influences. So, authors works in publicspace do addtothe collective knowledgeofthat

public, but the. author mustmaintain copyright on the expression of those influencing

ideas. The ideas themselves were neversubject to property rights. Consciously or

unconsciously, aH human creativity is influenced to one degree or another on earlier

works; no person Jabors totallyin a vaclJum. Allof culture's most original creations owe

an immense debt to public fodder for creation. In a free, creativesociety, audiences can

takeasixnuch as they need from public space,and may becomeauthors thelnselves by

adding enough of theirowncharacterizationsthat it wilLbeconsidered to be "original".

Culturally speaking. there are no new thoughts, and no new ideas that are born of a vQid.

My support of authors is not an act against audiences. It isan acknowledgement in

the spirit ofthe culturalbargain thatencouragedauthors to share their works with society

fornot only the economic benefit of the. author~but the benefits of a society that can build

on the influence of authors' works. This leads me tomy final conclusion: the cultural

bargain:must have its balancerestored bytakinginto ..accountthedesires of appropriation

byaudiences,.and the public good that appropriation serves. Furthermore, audience

access needs to bere-evatuated and a structure should be applïed so that the broadest

interpretationpossible is Jeviedaçross the borders of both Canada and the United States,

so .tliat fairness of audience.apprQpriation .is the same in both. countries.· The cultural

bargain started onthebasis that audiences needed· to be protected Jrom authors'

monopoly, and. the balance. of power. was with the audience. T(i)day, the ·law •has shifted

the power in the cultural bargllinslJchthafthe audience is exactly where theorigin.al

intent ofthe cultural bargaindid notwant theaudiencetobe: .. th~lllercy oLauthor

monopoly. In ChapterFour-The Conclusion l present apossibleresQlutiQn the nature

oftl1ecultural. bargain, a suggestion in the interpretation of faircopyirig for audience

access,and address the chamcter-audience affect n~lationshipasatneans of a working

definition>of character.
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Chapter Four: The Conclusion

There has always been a tension between the creators of intellectual property and

the users of that property. The cultural bargain is the balancing the rights of authors of

copyrightable works, and the sometimes-alternative uses of .those copyrightable works by

audience end users. The balance consisted of giving authorsand creators limited

monopolîes on their creations toencourage creativity and sharing of their works with the

potential audience, and al]owing audiences fair copying .uses of the material during the

limited monopoly, and total free access once the monopoly expired. As tbis thesis has

demonstrate<.L today,.the cultural bargain is out of balance. From the time that copyright

law was first issued to itscurrent status, authors' limited monopolies have extended and

with tbis trend, may eventuaHy become perpetual. At the same time, audiences' fair

copying access has remained the same, and access to works whose monopolies would

have long ago expired .under originallegal precedents, still continue to enjoy its original

(and not so limited) monopoly.

When the CUITent status of the cultural bargain intersects with the ambiguity of

characters, the situation becomeseven more difficult as 1 have shown. There is no

specifie definition ofcbaracter and the legal status of character is non-criterion based an.d

ambiguous itself. In addition, characters form affect relationsbips with audiences, not

recognized by law, but those relationships are precisely the reason why characters, over

aH other parts of a work (copyrightable or not), are subject to appropriation by audiences.

The desire for appropriation is nota needper se, but as a direct result of the affect-driven

industry that produces and promotes characters. The character industry bas promoted a

culture of character, wbich is designed specificaUy to amact audience attention. There 18

an attempt to control the meanings of character as signifiers by the industry in order to

encourage audiences to enter into economic spaces as consumers only, not also as

producers. Theseeconomic spaces oftrade have a mandate for audiences tobe given the

opportunity to satisfy their affect ·character relationships. desires in exchange for some

form of compensation to be distribufed to the author of the character, third party

investors, or both. However, audiences re..interpret characters, assignîng meanings of
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their own, which the character producing industry cannot control, thereby practicing the

act of·character appropriation, when characters are used in alternative ways that the

original authors (and other interested parties) may not have given permission for or

approve of. The problem is that even if the cultural bargain was not out of balance (as it

currently is), the cultural bargain would still not adequately apply to characters, as the

specific status of characters, both legal status and a definitio:n. of character, are non­

specifie. Thus the solution l present corneS in two stages.

A Possible Solution

The first stage is to restore the balance in. the cultural bargain by taking the

cultural bargain to the ultimate extreme, sothat both players in the cultural.bargain can

benefit best in the ways that are most relevant to each side. In tms new cultural bargl;iin,

an order is established for both authors of works and the audiences that consume them.

Under the current cultural bargain, the trade off in giving authors a limited monopoly is

the idea that eventually, they will lose their rights, and the work becomes a public

property for audiences to use freely without restriction. Under the new interpretation of

the· cultural bargain, authors are allowed perpetuaI copyright, and the exchange is the

broadest interpretation possible of fair copying as to counter balance for limitless

monopoly. For the authors, creators and owners of characters tms involves abolishing the

notion .that copyrightable works should ever enter the public domain and a new

establishment of perpetl.la1· copyright (as was done for the work of Peter Pan (1904))

becomes the norm. This.will come with specifie provisions regarding the forbidding of

retroactivity acknowledging copyright for works that have already entered the public

domain. Prior to the new cultural bargain. comÏng into force, a11 works, whichare.·already

in the public domain, stay there. This is to prevent the economic extortion of players who

have created newer worksbasedon the works that have.entered the public domain. .As

these newer creations were. created on the good faith ofthe cultural bargain at the time

they were prepared, it would he unreasonable for those authors ofnewer works to now he

responsible for royalty payments, or subject to negotiating a permission, after the newer

work is. completed. For audiences, tms involves fair copying to be brought iuline across
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territorial boarders, and to be taken in the broadest interpretation possible so that

audiences have the maximum use of the works (and characters) allowable underspecific

regulations to safe guard the integrity,and economic concems ofthe author.

The benefit of perpetuaI copyright for authors, is that the resources that authors

divert to encouraging copyright extension legislation could then be redirected to

negotiating license-use agreements (a process that this author found to he a long tedious

one, during the course ofthis study). The benefit of perpetuai copyright for audiences is

that authors would no longer be able torestrict audience access to their works under the

banner that characters would lose their value and possibly the legal protection they enjoy

without such constant stringent restrictions. Furthermore, the benefits to the authors'

heirs (inc1uding charity organizations suchas the Children's Hospital and Peter Pan)

mean that perpetuaI copyright could continue. to provide the means of life sustenance for

countless individuals and third parties. Copyright and other intellectual properly are

becoming the source for much ofthe wealth generated by new technologies in thecoming

mil1ennium. The daunting truth is that copying products has never been easier. 1 Thus

perpetuaI copyright, not onlyencourages further creativity and sharing of that creativity,

it will provide great wealth and opportunity for survival in the growili industry

information age.

The second stage of the proposed solution is to offer a definition of character

based on a four-part· criterion that encompasses the affect relationship between characters

and audiences. This means presenting the audience, as an. authority to recognize and

identif.y the affect presence of charaeter.in order to simply define the character as separate

from the otherelements that may occupy theworkwith the character such as plot, theme,

format, medium and other non-copyrightable ele111ents. largue that doing so would help

establish a soliddefinition for character, while at the same time, disqualif.y the. audience

asa direct creator of the character. This meansthat the audience is excluded from any

legal definition of "authôr" (and the rights that are associated with the title). This will in

fact proteet the actual authors, creators and owners of characters, as it was intended under

Chinappi 84



the original terms of the cultural bargain for authors to benefit from the fruits of their

labor.

First Stage: The New CuUural Bargain

Under the new cultural bargain, authors are given a perpetuai copyright in the

work$ they create, and audiences get the·broadest interpretation of fair copying available,

for uses that which will not requîre author1s permissions. As thi3 study presentedin

Chapter Two, the definition of fair copying is different in Canada than it is in the United

States. In cases like the act of parody, Canada has much stricter regulations, than the

United States. Under the new cultural bargain, these definition offaiT copying would be

amalgamated into one body of law, retaining the interpretation offair copying that is most

favorable to audiences. With respect to the example of parody, Canada's definition of

parody would relax to come in line with the parody interpretation of the United States.

Furthermore, l propose that this newly acquired freedom must be tempered with

regulation, so that the cultural bargain continues to enjoy a proper balance,without

favoring either side. The regulations would be. in respect to four important issues,

designedto prevent authors·from losing value in their newfound perpetuaI copyright, and

aIso give audiences the guidelines to help preserve their side of the cultural balance.. The

four new regulationsthatIpropose for audiences access to perpetuaI copyright works are:

I-Non-EconomicProfiting

2-Respectful Consumer Protection

3-Absolution Disclaimers

4-Respecting an Authors' Moral Rights

Non-Economie Profiting

Under the new cultural bargain, economic rights ofauthors would be held in the

utmost respect, and in order to balance the cultural bargain, audiences would be free to

use works (and characters) in ways, which were non-economic. These methods. inchade

anything that done for personal and not for profit uses (such as unofficial web-sites where

no monetary exchange takes place). This particular regulation aise is an author's weapon
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against users that may use works in ways that will damage the original author economic

standing with the original work. As long as the use does not constitute a commercial

purpose, it should be pennitted.

Respectful Consumer Protection

The audience user must never use an author's work to confuse the public at large

that the author endorses the use made under this new cultural bargain. Nor can the user

use the new cultural·bargain to commit acts of fraud in passing off the items of the users.

as those of the original author. The mandate of the new cultural bargain shaH not

invalidate the laws of trademark or unfair competition. Nor should it be used as a shield

to protee! fraudulent actions of those individuals who would. disrespect the good faith of

the cultural bargain by taking advantage of the consumer rehance on authors taking

actions against these types ofpractices.

Absolution Disclaimers

Earlier copyright legislation required authors to mark their works in order to remin

rights.Eventually, that practice has been eliminated and now the author. regardless of

whether or not works are .marked, retains copyright. 1 argue that, in the name of fairness

under.the new culturalbargain, those users of copyrightable materials should be required

to issue a disclaimer with their re-Interpretation of the author's work. Such disclaimer

should include a notice. acknowledging that, the work is being appropriated without

pennissionof the. original author, and that the work shaH not reflect upon the intent of the

original author. For example,a fan fiction story on the Internet shaH carry such a notice

on its title page.

Respecting. an Authors' Moral Rights

By moral rights, 1 refer to certain specific definitions of moral rights as defined

under Canadian copyright law which include the right of paternity, the right of integrity,

and the right of association. Under the right of paternity an audience ffiember must give

proper credit to the original author whose work is being appropriated. An appropriator

must never take credit forcreating something thatwas devised by an original author. The

right of integrity is the defense of authors againstany action that an appropriator would
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take, that would hann the reputation and the honor ofthe original author causing provable

damages. The rightof association prevents an appropriator from associating an authors'

work with any product, service, cause or institution that would be damaging to the honor

and reputation of the author. AlI tbis of course, is in Hne with the other three criteria

listed above; thus if the above criteria have been followed there should not be any

damages to the author.

Vnder the new cultural bargain, if audiences can follow the regulations 1 propose

above, authors need not feel threatened that their perpetuaI copyrights will ever become

worthless due to outside audience practices. The main concerns for authors, including the

economic, consumer protection, source identification, and the freedom from damages of

appropriators have aIl been· addressed, and thus authors cannot fOfmulate arguments

against audience-character appropriation.

Second Stage: Towards a Working Defmition of Character

What is a character? This question appeared in the first pages of this thesis. 1have

presented a number of different perspectives on the definition of character, and none

would adequately provide a measuring toolthat could be applied to aIl different types of

characters and none reflect aH the considerations of a fair cultural bargain.

What my definition offers that draws upon earlier definitions is the idea that a

character is a simulation, and that it has a sentience separate from the mode of

presentation.(text). What my definition also adds is the recognition of the roles, both the

author of the character and the audience of the character play into its definition and

identification. Furthermore, with my definition, both the character and the sentience of

that character are considered simulations, because l make no distinction between the

character, and the sentience of that character. The sentience is no more real than the

character it represents. Lastly, I.emphasize the fact that characters are created by authors

for an audience, even if that "audience" is the author himlherself At some level, there is

creative endeavor, thought, work, inspiration, an action happening and a goal in mind.

That particular issue is specifically relevant to defining what a character is, separate from

whom a character is. Lastly, 1 have abandoned the notion of whether or not character is
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plot. Character can he developed from plot (as was demonstrated earlier in Chapter One

under the Character Creation Process), but a character is identifiable·separatelyfrom the

plot, andcan transcend plot. HistoricaHy, tbis may not have been the case, however an

understanding .of history is what is needed to understand the .roots of charaeter

identification, not to suggest unchangeability throughout history. As far as the eleJ'I).ents

that make up a character, Ihave inc1uded lOOt in the section on the Creation Process, (see

Chapter Qne) as the separate clements of a eharacter do not define the character. A

character is. not made ofany one thing, but a group ofthings, aH ofwhich must be present

to be called "character". For the purposeS· of clarity, and in· an attempt to define what a

Character is (and is not); 1 will define "Character" as fôllows:

Character ·is·a simulation of sentience that exists in a created context made specifically

where the author presents it as acharacter and an audience identifies it as a character.

In orderto bea character, a given character must have aH fOUfcriteria.

1) Simulation of Sentience

2) Exist in a Created Context Made Specifically

3) the Authorpresents it as a Character

4) An Audience identifies it as a Chafacter.

By Simulation, 1 mean the fact that as. real as cOOracters may be perceived, and

however they may exist, and in whatever medium they are presented,characters are not

rem. They are illusions of reality. andnot reality. They are. fictional beings of the

imagination. When authors createcharacters, they are not presenting real people, only

simulations of people (even in. cases where the character is being porttayed by the person

the character is simulation (i.e such as when Tom Jones plays bimself in various episodes

of Fresh .Prince of Bel Air). As author Ron Suppaof the book This Business of

Screenwriting (1999) states about why creators do not transcribe reality, "... if people

want to see reality, they needonly look around them. The writer (creator) doesn1t

transcribe life - he dramatizes it, arranges if to delight, excite or surprise the

audience... Characters in movies also do notspeak as you and1 would, they only seemJo.

They eut to the heart of any conversation and never waste words. ,,2 He also cites ihis
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example, "The painter Mastisse once presented one of his stylized portraits to a lady who

exclaimed, "but a woman isn't like that. fl Matisse replied simply, !lIt isn't a woman,

Madame,it's a picture." Likewise, the audience knowsit is not life; it i8 a story, They

malœ a deal with the film (character) makers to suspend disbehef in exchange for the

chance to escape reality for two hours.3 This may betrue from a creative standpoint, but

at times audiences will not always remember to distinguish reality from a. world of

illusion, which may give· sorne.argument about the rights of audiences, and their rights of

expression via thecharacters with which they have become entranced.

By Sentîence, 1 mean that which an audience recognizes to be an identifiable

human life spirit. Characters are the artificial people of a story, but they are presented not

just as people in humanbodies but in aU sorts ofvessels (animaIs, robots, monsters, and

objects). Sohere 1 use the terro sentience to refer to the intangible element that is

recognized in the presentation of potentiallife spirit. The .audience is able to identify the

human qualities of having or showing qualities as rationality or fallibility, viewed as

distinctive of people, and of belonging to, or typical of. humankind. Humanism and

human nature is revealed to the audience through systems of thought or actions based on

the nature, dignity, interests, and.· ideals of human qUalities or ·characteristics of the

character. Sentience as defined here must be taken as intangi1;>le as it cannot he touched.

It 1S incorporeal and impalpable~and represents value, but has neither intrinsic value not

material being. This is the element ofacharacter. that cannot be easily defined,

formulated, protected, orgrasped forits vagueness. It i8 thestate ofthe character withthe

capacity for feeling or perceivirig; a consciousnessthat exhibits more than mere

awarelless or sensation that doesnot involve thought or perception. These are the senses

of the character, givingthe characterthe ability to take.hold of, feel, comprehend, grasp

mentally,take note (of), recognize, discern, observe andbecome aWare (of) througb sigbt,

sound, or other senses (known. ornot understood). Herewe find thecharacter's

comprehension, intuition, knowledge, understanding, and impressions. It could also be

described as the character's source of vital energy, as the capacity for self~volition, the
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occupying force or spirit which penetrates, inspires, occupies, and animates the body; its

one defining characteristic is that it cannot be seen.,,4

Bere we read more than just the character personality, which i5 also important. As

written in the book The 50 Greatest Cartoons (1998) edited by Jerry Beek, personality has

suchan important rolethat, "some cartoons convey the personality of their animated stars

with astonishing force, the cartoon is almost stream-of-consciousness, whose foibles and

bickering, make us recognize their humanity. ,,5 At times however, the audience will

recognize a character as existing, such as a cartoon graphie representation, but not be

exposed to the eharaeter's personality. Nevertheless, that graphie representation is still

simulating the sentience that an audience can rcad and identify in the image through the

eharacters abi1ity of capturing and leading an audiences imagination by penetrating the

audiences thoughts.

It is this simulation of sentienee that is said to take a life of its own and that life

goes beyond theereator's time and characters' intended performance. This part of the

eharacter is what audiences connect with and continue to interact with long after the book

is put down, the curtains end the play, and the videotape goes backin its sleeve. It is this

part of the character that may give just cause for audiences to feel the need to interact

with. the character long after the character intended context. The specifie type of affect

relationship that the sentience ofa .character has with its audience was discussed earlier in

this study.

By "Existing in a Created Context Made Specifically" 1 mean the whole

situational context, background, event, or environment relevant to a particular character

creation. The situational context also includes the parts of a sentence, paragraph,

discourse and medium immediately surrounding the character determining its exact

meaning as a character. Thus, characters can be seen as a part of a fabrication weaving

together as interwoven whole. In simpler tenns, .Created Context is the way in which a

thing is put together in structure and composition thatallows for a temporary suspension

of audience belief to readily be open to characters. A character is not only a checklist of

simulated facts, but the way those facts interact within the specifically made context.
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Audiences will generaUy accept the character as "real", but not if the character is not in a

plausible context. Without the explanation and rationalization of the specified context,

there can be no suspension of belief Audiences are ready to aecept the impossible, but

they will never easily accept the implausible. For example: talking rabbits are not

realistiçally possible in our CUITent reality. But if these talking rabbits are presented in a

context that snch characters can exist, they.are then.made plausible. Once audiences have

beenassured of the plausibility, the question of how real a charaeter is becomesmoot.

Audiences know there are no such things as talking rabbits; however in the context of

Loony Tunes Cartoons featuring Bugs Bunny, the context of the Trix Rabbit in Trix

cereal television commercials, and the context of Toontown's Roger Rabbit from the

movie Who Framed Roger Rabbit? (1988) aU allow forthese charactersto be acceptably

plausible, even though impossible. So regardless of any and an items listed in a character

check list which may be documented, if a character responds in a manner which cannot be

explained by the context it isin, whether or not it relates to the checklist, then the

character stays impossible for an audience.

Whensaying "the Authorpresents if as a Characfer", 1 am higblighting the idea

thatCharacters are not created by accident, but with intent. They are created for the

purposes of connecting to an audience. Whether to help create. atmosphere, move the

story along, or to add a missing.particle, aIl characters have sorne intended presence. A

weIl reviseq script is a script that has the number of words· reduced until there are just

enough words for the script to make sense, but not one word more.6 Each word i5 written

for a specifie reason. The same principle applies to characters. It needs to be very clear

thatif·an audience identifies a· character .where no character was createdby the author

with audience identification in mind, then notwithstanding the perception ofthe audience,

there is no character present. For example, when looking. at line patterns in wooden

panels used for walls and floorboards, audiences of that hne pattern may see or outline

faces. But since there was no intention by the author of the Hne patterns, there is no

character present. Another example of this is how the front of cars may look like human

faces with the headlights serving as eyes, and the front· grill serving asa metaphor· for a
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mouth. However, unless a car manufacturer intended to create a character face· in the

front of a car (such as the cartoon chamcter Speed Buggy), there is no character present.

Lastly, the characteristic "Audience identifies it as a Character'" means that if the

author intended a creation to be considered a chamcter, but the audience does not

recognize the simulated sentience as such, it fails to be meaningful to the audience. There

is no affect character-audience relationship present. Whatever that creation maybe

considered, it simply is not a chamcter. It can be describedas something that. has the

potential to become a character, and it can be something that is inafixed copyrightable

expression, and it can be in the process to become a character, but whatever its

description, it is not definable as a character. It is important to distinguish the difference

between the audience as a creator of character, and the audience as an identifier of

character. Audiences do have the ability to identify creation elements that they do not

create. For example, an audience of a romance novel, can identify the nove! itself (hard

cover and pages), the· plot of the storyline, the ovetall theme and genre of the writing

style. the font of the writing, and the characters. The audience created none of these

elements, but the audience recognized them aH as being present witmn the

communication from the author, through the medium of that nove!. As merely identifiers

of charaeters, to facilîtate a working definition of character, audiences are not authors,

creators, or owners of characters and thus do Dot partake in an.y of the legal rights

afforded those titles under law. The ambiguity ofcharacters however, caUs on the

requirement to have a criteria of audience recognition as unlike plot, theme, and other

non-copyrightable ideas, characters, ashasbeen demonstrated in the first chapter of tms

study. hasno direct definition to be used as a segregation too1. For that reason, the

audience affect relationsmp with characters, which is the motivation that audience desire

character .appropriation moreso than any other element of a copyrightable work, is

included in providing a more complex defmition of character.
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The Defmition of Character and the New Cultural Bargain

The cultural bargain historically is based on the idea fuat the eventual entry into

public domainof the work is the trade off for an author's lim.ited monopoly. The new

cultural bargain aUows authorsl perpetuaI copyright, in exchange for .a broader

interpretation of fair copying. Using audiences as a hecessity to identify (not create)

characters, 1 suggest that the fair copying doctrine ···must be expanded to consider the

audience affect relationship. The unique nature of someintellectual property requiring

audience affect interpretation, beyond the tangible and fixed expression of

characterization, is the argument that will permit various forms of fair copying of authorls

property, provided they foHow the mandatory guidelines 1 have. issued above,> in this

conclusion.

Harry Potter Revisited

1 began this study with the story of Wamer Brothers·Inc. acqlliring the rights to

the Harry Potter eharaeter, and their attempts to proteet their newly acquired property

from on-hne infringements. The actions Wamer Brothers Ine. took inevitably caused

them much negative publicity, especially with the fans of Harry Potter that the movies

wouldeventually be marketed to, even though they were well within their rights under the

law. However, as an example of how such negativity can be avoided in the future

between the audienee· users andauthors/owners of characters, 1 will present the same

situation as applied under the terms ofthenew cultural bargain.

Wamer Bros. would have contracted the Harry Potter Rights from author 1. K.

Row1îng, and rightly so, as Rowling holds an rights, tide and interest in the Harry Potter

material, and Warner Bros. wish to make Harry Potter movies for commercial purposes,

which also included Harry Potter web-sites. As fights holders, Warner Bros. would have

theresponsibility·to el1sure that their Tights are not being infringed on.When Wamer

Eros. would discover the .rogue web sites (mostly designed a.nd web ·m.astered by Harry

Potterfans paying tribute to their favorite character), insteadof "cease-and-desist" letters

Warner Bros. would have sent letters to ensure that first, the web-sites were not non­

commercial, that each web-site would earry a disclaimer, and clearly indicate that they
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were not associated directly, or in-directly, with Warner Bros. or the original Harry Potter

author, RowHng. Beyond that, any use of the copyrighted material would then be

examined to see if it would constitute causing damagesto the original work. In this

particular case, most of the web-sites were fans celebrating the Harry Potter character,

thus damages were not the issue. Warner Bros. would still have the power to protee! their

investment, ·and the fans of Harry Potter wouldstiU retain a fonnn for their appreciation

of Harry Potter. There would have been no negative reactions, as the broader but

regulated new interpretation of fair copying would allow both sides of the cultural bargain

in character .culture to·benefit in the ways that are most important to each side.

The Journeys End

This study has been.an incredible journey through the world of character culture,

and it has come to an end. Along the way, 1 had the chance to revisit some old friends

(Mr. Dressup, The Muppets, The Sesame Street gang and breakfast cereal advertising

icons) and make some new ones (Ernie Coombs, Jill Peterson, Cathie MacKinnon, and

Andy Gryn). Characters have .become less real to me,now that 1 have taken on the

intellectualchallenge of studying their existence, but they have become more special to

me than lever understood was possible. Toyou the reader ofthis study 1 say·thank you

for taking this intellectual cunous, legal researching, affect building, meaningmaking,

author controlHng, industrypromoting, and audience appropriating journey with me. And

thnnks to the many characters that throughout my life have inspired me and encourage an

of us to seek out happiness and fulfillment in our lives so that we aU may live happily

ever after. The End
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APPENDIX 1: The.Different Categories of Characters Types and the Law

The following categories are not medium specifie but attempt to take an overview

ofthe different forms that characters can be presented and the significantly different ways

they are dealt with under law. It. i8 alsoimportant to note that it i5 very possible for a

characterto qualify for more than one category. These categories donot segregate

characters by character traits. Whether or not a character is strong, weak, ugly, attractive,

bIue, red, protagonist, antagonist, major, minor, extra, etc .. .is irrelevant. The criterion

here 1S based on the identification code ofthe chamcter.

Fictional Characters

Name Chsracter: These are characters that are never actually seen, heard or appear to

the audience. These characters are spoken of and to by the other characters in the setting.

Sometimes these characters may not even be given a proper name, but a nickname or alias

that other characters Tefer to the Name Character by. Specifically, these characters are

categorized by the faet that the only way they are recognized by the audience is through

the descriptions of the Name Character by other characters, without the audience ever

actual1y experiencing the Character for themselves directly. Examples of this type

include HarryStone's Mother ofNightCourt, Diane of Twin Peaks, Maryse fromFrasier

and Rosa Coletti of Happy Days (Ars famous lostlove). They are also called Invisible

Characters. in some circles. Name Characters are almost impossible to protect with

copyright. Without an image to gain copyright protect as anartistic or graphie work, the

only way to proteet thistype of character is to copyright the work in which the character

i8 mentioned. For example, you can copyright a recording of how other characters speak

of the Name character or as a literature work in the word description grouping. It would

probably still fail the Well-Developed test, and qualify as a story-being-told character

equaling no copyright protection.
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Literary Charader: These characters appear in hterary fonnsuch as. a nove!. Most

characters begin as literary characters until sucha time as a derivative work is made

based on the literary work Examples of this are. the characteT Ozym~nbias frOID the

poem of the saIne name by P.B. Shelly, Lenore of Edgar Allen Poe's The Raven, and

Tar.za~ a character that was one. of the first to eam copyrightability. These characters,

like Name Charaeters,arevery difficult to protectwithout sorne added element, such as a

drawing of the. character. However theirchancesofachieving copyright protection are

higher than NameCharacters. Literary Characters not only gamer much more vividly

written.descriptions, but sorne of the more popular characters may be sufficiently weIl

developed ~ough to PllSs the character delineation test and fail the story-be-told test,

qualifying .the character aS separately copyrightability frOID the literature it was born

from.

SpeechCharacters: These are.characters that exist oral communicationwhen there is

no expression of the communication in .a tangible fixation. As there is no copyright

without fixation, there is no protection available for thesetype ofcharacters. Examplesof

these are· characters that are in folklore and stones thatmay be. handed downfrom

generation to generation through word •of mouth, and characters in stand-up comics

routines if theyaren't Wfitten down or recorded.

Graphie Characters: This is when a Characterhas an imagethat makes the character

readily identifiable.. Wheneyer yon see a graphiccharacter yonknow whom it îs suppose

to be. Examples of this. are ponaldDuck and othe}" animation characters with established

looks il1cluding computer animation such as Bob the Guardian frornReboot, The Ghost

Riderandother ÇQ11ÙC book heroes, and the visual eletnentsofcharacters that appear in

newspapt;;f cOlllicsttips such as Blondie.. These visuaI alldartistic works of course, are

protected· directly undercopyright. Any acco:tnpany Ijteratureand literary works that

accompanythem (such as words in thOught bllbbles) arealso protected by çopyright.
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Kermit the Frog.
TMaud ©

The Jim Henson
Company

These materials are used
with the permission of

The Jim Henson
Company Ine

Figure Character: A figure character is a·three-dirnensional

model character. Unlike literary character, which Ca11not be

touehedor graphie eharaeters, whicheanbc. sccu but

embraced, these·characters have a physical form. Examples

of this are. the clay-mation California Raisons, Mechanical

Characters like the remote control robot model of R2-D2

used in the various. star warsfilms, puppetcharacters

Kermit the Frog(see image), marionettes, l11asks andother

costumes, and public statues in a story-tellingcontext. This is

not to he confused with :merchandising ooit8 which ·are

replicas of Figure Characters calledProduct Characters

discussed. later in this appendix. In the case ofMuppet-style

puppets 1 contacted Pat Brymerof Patbrymer Crea,tions

www.pbcreqations.com.Brymerwritesthatasfar.as ownership rights to the character,

generally, if the. client provides the design and they huild.· the character exactly as

depicted, itis strictlya "work-for-hire" situation and the client re,ains allownership rights

in the chamcter upon payment But, each project has its own unique negotiation and in

some instances,.they ]Day design the characterat no charge in exchange for a percentage

of ovvnership and a percentage of merchandising royalties at a later date. The cost of a

custompuppet (in aS$yle similar to Bert. Of Emie.f:rom Sesame Street) would he about

2500$ USD, plus the cost of any additional mechanicalapplications.1 In Canada, the

same pril1ciplesapply, withcosts as high as 10 000$ USD for the creation of the same

types of puppets (included in this highercostsis the l'pce of imported materials from the

United States). However,as pupl'ets may bedirectly related .llS an. extension. oia

l'uppeteers' performance, some·.puppeteers retain rights •in theirpuppets even· when the

l'ul'pets were cr~ated for tbepurposes ofaproject. For example~ Judith Lawrence the

puppeteer creator and perfonner behindCaseY and Finnigan, Aunt Bird, and Alligator Al

on the children's television program Mr.Dressup, retainsall rights in those puppets.

When she retired from the show, thepuppets disappearedwith her? Statues in public faU
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under the except of permanently placed works in public places, which aUows the copying

of theobject, in a painting, photo, etc ... even publishingof those works, as .long as the

copying is Dot aD. architectural plan or drawing. The work il1·question simply has to be

pennanently fixed in place}

Anonymous Character:Charact~rswithout proper names that the audience can still

identify as charaeters.Examples of tms type include the many character extra.s in visual

scenes, the characters that interact Mth the main interestcharactersuch as waiters and

delivery comiers. A great examp1e of this 1s the character construction worker who co­

stared in the Wamer Brothers cartoon short One Froggy Evening(l955) with the singing

Michigan J. Frog. They are usually associated with an image of sorne sort butother than

the obvious image protection that copyright covers, as characters they usually faIl short,

unless the Anonymous Character takes on a primary role.in the work as a whole. (See

Appendix III, •image # lIt1, as aH those characters are Anonymous. Characters as weIl)

Composites and Divisible Charader: Charaeter that bas more tban one persona. Here

we look at the faet that the personas are sorne how conneçted, but possibly separable

depending on the CÎrcumstance. For example, there'sthe character tuming from one

persona to auother such as Dr. JekyU· & Hyde and The IncredibleHulk & David Bruce

Banner. The DC comie hero Firestonn was a merger of two distinct characters, each

havi11g a separate secret identity (making for three charaêters in aU). Twocharaeters

sharing the same body such as the two-headed Mudslinger.of Groundling Marsh, and the

many persortas of amultiple-personality character sueh as Vièky Carpenter of One Life to

Live are also examples. Paradoxically,as each combination .is still a singlecharacter,

each persona can be classified as a different character as weIl. Baehpersona's image may

be subject to copyright, but copyrightability. as character would still make it subject to

the charaeter tests ofJudge Hand and Judge Stephens.
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Group Character: Characters that areconnected a bya philosophicalbelief, biological

or chosen aHegiance. They are.:referred to asa collective based on theircommon

eJement. we have image below), Star Trek's The Borg, the

Transformers, and the many different

groupingsof prisoners in OZ.

The Fraggles. TM and ©
The JimHensonCompany
These materials areused
wiilithe permission of

The Jil11 Henson
Companylnc

T.A.C.tor:Listedseparately solelybased on itg technological use of displacement and

thei! existence in audiovisual. media. TACtors (Technology Animated Characteractors)

inc1ude aB those .characters that are separated from their medium of origin and re­

purposedinto a new work. They are best defined as characters iliatdo not appear during

principle photography andare.insertedlater in.the. editing process. These include .Jar Jar

Binks in Star. Wars: Phantom lvfenace (1999), Roger Rabbit from Who Framed Roger

Rabbit?(1988), andPorkyPig &Daffy Duckin You Ought to be in Pictures (1940). The

technologies used surrounding this type of character would be protected under patents.

Although not inany offieiallaw or industry reglllatioIl, one issue that may become a

standard clause in actor's contracts, when those actars have to perform with T.A.c.tors i5

something l ·developed .. called "The· Bob Hoskins Clause". This clause aHows for

substantial breaks for an actorperforming with T.A.C.tors, and studio funded

psychologicalor psychiatrie therapy after the fihning... Thisidea isbased on the situation

thatactor Bob Hoskinsfound bimselfin after the filming of the fuovie "Who Framed

Roger Rabbit?" as documented in the August 1998 magazine Starlog. Thatmovie was a

first of its kind that had ·liveactors performing with animationcharacters for the full

duration of the film. The live actors in Roger Rabbit were filmedbefore any of the

animation, thus on set, in the absence of thereal cartoon characters, which were to be
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added later, Hoskins' imagination was aided by temporary stand-ins. Sometimes, it was

very diffkult tokeep his hallucinations correct for size and perspective. So, he vigorously

concentrated on his imagination and he 11lanaged to. actuaHysee them, which was aH

right, but he did it for 16 hours a day for five months. Hoskins started to lose control and

haHucinate in allkinds of embarrassing places. At one point, it was quite frightening for

him, withweasels (antagonist characters fromthe film) and aU sorts ofthings turning up.4

People-Linked Character

Repurposoids: Celebrity T.A.C.tors. The. significance ofthis as a category of character,

i3 that it. is specifical1y what makes the ChamcteT special that it is chosen to. be

repurposed. Examples of this indude Gene Kelly dancing with PaulaAbual in Diet Coke

commerciais, Frankenstein as playedby Boris Karloff co-starring withHoney Bee for

Honey Nut Cheerios commercials, and the deceased US. Presidents in Forrest Gump.

Also, the Sir Lawrence Olivia Die! Coke audio production by Radio Free Vestibule.

These Characters are chosen plimarily for their notoriety and are the stOIY, notjust.the

spectacle. Same legai issues as TA.C.tors with the inclusion of Right of PublicitylRight

ofPersonality.

Sound Character: Characters that are identified as characters becausethe audience hears

them. Ifa çharacter i8 only heard by other characters andnot theaudience,then it may

only qualifyas .eithera NameCharacter or Anol1ymous Charactyr. They are absentofany

visuaI presence, but the audiencehas sorne fooo. of audible contact with the character.

Examples ofthisare the adult charactersofthe Peanuts CartoonS, aNarrator, andvarious

off-screencharacters .Qf Bobino et Bobinette. Also, weaddress charaeters that

appear strictly in audio fonu such as Froo Froo the Cat perfonued by RadioiFree Vestible.

Legal· protection inc1udes copyright by the copyright holder for i infrinsement of

mechanical copyrights (the copyright in the recording of the soun(i). An industry

regulation on the area of voices and noises as characters, and applies to professional
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voicers. of animation programs is referred to as .the "Mel Blanc Rule". This industry

procedure demands that any person hired todo a series of character voices, will have

sound-a-likes also hired,resulting ina work split of about 70%-30%. The premise here i5

that thefirst voicer is the lead getting the mostwork but ifdoesn't have. the privilege to

become to important to the role as there is aiready another voicer trainedalld ready to step

up. This.does two things. First, the. first voieer can not become unreasonable during

compensation negotiations, and the audience doesn't get used to exactly the samesound

fora eharaeter, whieh l11akes a later replacementallthe more difficult. This procedure is

based on the days when Mel Blanc was a major voice-worker for Hanna-8arbara and

eventuaUy reached unprecedentedcompensation amounts. 5

StoryCharacter: Fictional charaeters that· are required to .be performed by a live real

performer. Appearing works like scripts, these characters can to a performer to

interpret the character. They Can not be identified by agraphie representation, as their

look will change as theperfonner who· plays them changes. Examples of this type are

like James Bond and. Frankensteill. Dialogue, plot. and interaction with .other characters

define these (Story)characters. Various actorshave played these tworoles over the years.

Inspite of different physical attributes ofthe aetors, the charaeters are the SaIne. Physical

appearance is not attbe .heart ofa story character.6
•Thecharacters themselves are much

more difficult to proteet, as they. do not have a specifie physical· visual imagé, they are

protectedhycopyright as a part of another work (script). The.criterion to b~ performed

by an aetor raises issuesofusing theactors' îmage for thecharaeter.fa11ingunder a Right

of Publicity/Personality legal issues. The actor retainscertainrights for their person

(name, looks, and sound) and .·may haye neighboring rights protection as. weIl for

performance issues. Although there is very· littledifference in terms of personality

betweenentertainer Ernie Coombs and the character Mr.Dressup, one overwhelming

difference .is that Ernie Coombs was.hisown person, and Mr. Dressup was owned by the

Canadian Broadcasting Corporation (CBC)} An actor and an owner of a Story Character

should very c1early outline ownership and image use issues prioT to any commitment
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Historical Person Cbaracter: Characters that are.. based on people who reany livedand

are nowdead, that may be recognized and famous for what transpired in their lives, but

not necessarily. They can either be presented in works. that either illustrate a telling of

their life (the movie Man on the Moon (1999) ab9ut Andy Kaufman) or the taking of a

historica,l figure and presenting that figure in a completely new story, Abraham Lincoln,

GengbisKhan, Joan of Arc, Socrates, Billy The Kid, and Napoleon Bonaparte were

characters in Bill and Ted's Excellent Adventure(1989). Thehistorical characters on the

television program Voyagel's about a time travelling duo would be classified here as weIl.

Rights of PublicityIPersonality maycontinue after death, but the Right of Privacy

terminates upon the death of the person.

Real..Based Character: Charaçters thatare based on people who really lived and. are still

alive, that may be recognized, but not necessarily famous for what transpired in their

lives. They can be presented in a telling· based ·onatrue ·story, such as the movie Ali

(2001) about the life of boxer Mohammed Ali was made· and re1eased while he was alive.

This categoryalso includes characters that are significantly influenced by real people that

the creator knows personally in which the character.. resel11bles the real person influence

80 much that the real person i8 recognizedby an audience for who the chamcter is based

on. Also, includes the taking of a real-based character· and presenting that figure in a

completely new story (the parodies of politicianson comedy programs like Saturday

Night Live and Royal Air Farce).

Real Person Character:. Real People who perform as themselves as Characters. Mel

Tormé who guest-stared from tirne on Night Court î8 one example. Kareem­

Abdul-Jabbar on Webster. Cher. on Will & Grace, Dan Marino in Ace Ventura: Pet

Detective (1994), Elizabeth Hurley on The Job, Tom Jones on Fresh Prince of Belair,

Marshall McLuhan on Annie Hall, Peter Falk inWings of Desire, Alice Cooper in

Wayne's World (1992), Keith Hemandez, Jay Leno, Paul O'Neill, Corbin Bemsen, George

"Vendt, Fred Savageon Seinfeld.
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Performance Art Characters: This is when the hne between the perfonner and the

performance is so gray andblurted thatnot even the performers themselvescan

absolutely distinguishaH the difference between their personalîties. The most highly

publicized current exampleoftbis is theindustry ofprofessiomll wrestling where sorne of

thewrestling characters of the ring and the wrestler perfonners themselves are very close

to being one and the same. Also, it includes when aperformerhasplayed acharacter for

such long timethat the image orthe performer has become synonymous in the public's

eye as them beingone and the same. (RoanAkison .is Mr. Bean, Randy Poffo is Randy

"Macho Man" Savage, and Enrie Coombs is Mr... Dressup. The rnetger in the public1s

mind of theactors' imageswith the depiction of thecharacters they portray can allow

protection of these chéuacters on the. grounds of the Rightof PublieitylPersonality. 8 This

also includes when a real person invents, creates anddevelops elements sufficient enough

to be classified as a completely separate persona. Examples .of tbis are tood· industry

entrepreneurs Hector Boiardi and Badand Sanders. They each developed characters

based on themselVes and today. those characters are still used and recognized by

audiences respectfully as ChefBoy-Are-Dee and Colonel Sanders.

Commodity Industry Characters

Real-Sponsor Character: This is when a Real person is.contraeted to be assoeiated with

a produet 01' service. The· real persons ·in question are valuable· for theircelebrity or

standing in the public eye. This also includesathletes and star perfonners who license

their images and names away. Exarnples of this include BillCosby promoting Jell-O

producÎfi, Brittany Spears· Pespi camptiigns, and Tom Bosley for .cHad Garbage Bags.

They are eharacters in the sense that, although they are. real people, they are assuminga

characterrole, in a ereated context, to be presented as a sponsoring charaeter (thernselves)

to be reeognized as a (sponsoring) .charaeter by an audience.
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LiteralCharacter: Advertising Charactersthat are derived from the wares thehelp sell.

Simply put, they are products and services given characteristics to make audiences

identiry them ascharacters. Sorne of the more weU known are Mf. Peanut of Planters

Peanut and Chocolate, Charlie Tuna of Star-Kist Foods, the KooI-Aid Pitcher ofGeneral

Foods,and for service characters we have the dassk Noid of Domino's Pizza

emphasizing speedy deIiveryand Ol'Lonely, the Maytag repairman.

Mascot Charader: Characters that are meant to bri:ng good.luck and he a·representative

of a team,product, service, .event and are suppose to bemedia friendly.Mascots are

charaeters with a specifie job. Like corporate logos they specifical]y gQout to represent

more thanitself, anddraw inpotential audience members Ina way that corporatelogos

cannot using thellffect that characters have that logosyrnbols do not Fou:nd here are

Ronald McDonald of McDonalds Restaurant and Tony the Tiger for Kellogg's Frosted

Flakes. (Both of who are featured in the artwork ofDick Detzner presented in Appendix

III, images UI.2, InA and III.6)

Product •Character: Listed here partly due to .its economic inclination, a Product

Chamcter 1S just the opposite of a Literal Character. Vnder the tenn known.as

merchandising here the character 1S tllmed into a product. Best .examples of these

phenomena are .coffee mugs in the shape of the heads of Looney Tune and Star Wafs

Characters. Also found in tbis c(ltegory ar~ when aCharacter appears as a design on a

useful items su.ch as pens, cereal bowls, glasses, hats, clotbing, mouse pads a:nd a variet);'

of other girmnicks. Tbiscategory includes the G.I. Joe action figures, Barbie doUs, teddy

bears, Lego block people, puppets,costumes, statuettes, mannequins, and most any three­

dimensional.representations that can. be identified as a character, not to be confused with

Figure Characters. Figure Charactersare the actual cltaracters, Product characters are

copies tobe distrihuted toan adoring public.
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llidden Character: Used mostly in advertisements, tms character doesnot appear to the

untrained eye. This not associated with "WherelsWaldo" games, but based on even

more subtleties, Existing in mos! in visualmediums this i5 when items or objects have

character identifjable traits, designed to communicateto the audience.at an unconscious

leveLThebest example 1 canpresent is the adverl;isementused by the Montreal Transit

System, ina promotion for students to take their backpacks off wmle standing in a bus.

The posters had. cartoons characters with· backpacks. The backpacks that were hcld

properly looked like happy faces· and. the backpacks that were interfering with other

passengers looked unhappy (with zippers andpockets used to make up the contours of the

eyes and mouth). The genius ofthis pieceis thatyou àctually had to look for the faces,

because theyweren't thatobvious. They hidden tothe naked eye. but intentionai

created to .communicate with audiences. They are the only character category not to

require an audience direct identification tobe considered a character. Hidqen characters

appear in a visua! form. that it fans under copyright protection, as part of a larger artistic

or visua] work If it in an advertisement, is may also quality for trademark protection

as part of the larger work. (See Appendix III Image # III.l)
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The following Character Categories are default groupings. An Characters wiU faU

into one of these two headings. These groupings arett10re relatedto the way the

chameter 18 presented, and not a category in specifie. They are:

Vessel Charader: The idea behind thiseategory is there exists a

presumption aH characters are hmuanbeings. What element helps

the audiences identify ···a eharacter makes the vesse! of .the

character a .secondary concern. Yet, withtlle about unlimited

variety that exists in the way charactersare. presented it is

necessary to. iuclude tbis final category·as a miscellaneous grab bag

to categorize any charactet tha.t is not directly.human or identifiable

in any other category. They are different because of the Vesse!

they arepresented in, not the personatraits they exhibit. Some

examp!es are animalcharacters (talking or non-talking), robots,

artificial life fOIms, supernatural, and inanimate-object. characters.

Inanimate-object characters·· are those where the· initial idea of

sentiençe isn'texpected, but arepresentedtp be identifiedas characters.Examples ofthe

vast category are The Littlest Hobo, E.T., Father Time and Mother Nature ofthe Smurfs

Cartoon, De.athJrom Marvel Comics, ghosts, Godas presented onSouth Park, Winnie the

Pooh, monsters, vampires, zombies, and The Great Gomo (sye image), who was revealed

in the most recentMuppets movie to i:>e al1alien fromoUter-space.

Human Characters: Th~seare characters identified byan audience as being human

beings. .This. is the omy distinction that separates thern from Vessel Characters. These

cbaracters may aiso qualify in at least one or more .Qtb~r categories. Simp!y put,· unless

stricily described as.notbelonging here, and as statedearlier in this studythàt c4aracters

are defined as simulations of human life spirits, tbis category is for allthose characters

whodon't specifically faH into any one ofthe other. categories listed here. (See the human

characters in Appyndix III, image # UI.1 )
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APPENDIX fi: Character DefmitionChecklist

The foUowing isa compellatitm ofthedifferent Character Checklists l havy CDme

across. in my studies. This should beconsidered auseftù tool to help creators flesh out

their characters, but not abe aU and end aU description. Characters can evolve·over time,

and the fol1owing 1ist is best used as a device of clarity. Character sentience is not

something we see, thus what we caU charac(er, then, is just a huge collection of

predispositionto act in a certain Way, given certain types ofsituations. As such, no one

can owna character per se, How could one? The number of possible predisposition

anyone might have is theoretically Infinite. You cau own a name, a catch-phrase,· a set of

words (i.e. copyright), a particular likeness (a photograph), etc., but not a character. It is

not important for allrequested information be filled out for any given character, \?ut that

the creator be awareoLwhat has been defined what has not been defined and

incorporate that in the context. of howthe character ispresented. Even if every one of

these criteriahas infonnation, we are only scratching the surface. Characters are more

thanthat, and audiences fin in whateveris yet missing.

1. IndividualName(s):
2. Group name(s)
3. Name Variants in Different Languages:
4. Nicknames:
5. Alias:
6. Character Category(ies): (as defined in Appendix 1)
7. Living or Dead
8. Gender

Male_
Female
Androgynous_·
Unknown_
Non-applicable_
Herma,phrodite_
Transsexual: Male to Female Completed_
Transsexual: Female to Male_ Completed_

9. Age
10.. Height
11.Weight:
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12. Place of Birth
13. Place ofDeath
14. Race
15. Nationality
16. Citizenship
17. Ethnie background
18. Original language:
19. Clas~: lower, middle, upper
20.Personal status:
21. Colorofhair
22..Color.ofeyes
23. Côlor of skin
24. Body Type:
25. HaitStyle
26. Generalappearance (good-looking, average,homely, sloppy,neat, disheveled)
27. Çlothing Styles/Favorite Outfit:
28. Recurring traits and other characteristics:
29. Anyabnonnalities (defects)
30. Distinguishing birthmarks
31. Physical Condition (Fit, unfit orsomething in between?):
32. MedicalJ1istory
33. Distinguishing Features:
34. Physical Itnperfections/Would Like Most to.Change:
35. How weIl does your character groom himlherself
36. Whatis yourcharacter's pace ofspeech?
37. What kind. ofimagedoes you character project?
38. Whatkindofposturedoes you character adapt?
39. General Health, ExceUent,Be1ow Average, Terrible orany current or chronic

conditions
40. Current Address
41 ... Rented or owued?
42. Briefdescription of home (Apartmentltenement buildinglhigh.-rentllow­

rentldistrict/house/mansionlcastle~etc. ):
43. Other occupants ofcurrent home
44. ls y<>ur character from the area in which your story takêsplaceor not? What influence

on environment?
45. DescIiptionofNeighborhood:
46. Main h.abitatifon preexisting earthly or .stellar maps orMain fictitious habitat with

description andimaginary mapif anyannexed
47.• Where wouldhe/she.·prefet to·live?· Why doesn't he/she live there?
48. Whatkindofdécofof personalspace is .controlled bythis character?Is itcarefully

planned, Expensive, Neat, Clean, COIl1fortable, attractive, cluttered?
49. Mail1occupatiou/Job/career:
50. Current occupation
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51 .• Current employer
52. 1ncome 1!neome level:
53 .. Areas ofExpertise:
54. Past Occupations/Significant pastjobs
55. Attitude towards work and school
56. Organization towhich character(s)belong(s) with mnk or title:
57. What kind ofcause beyondselfwould your character care about?
58. short-terrn Goals:
59.1ong-termGoals:
60. short-term Needs:
61. long-term Needs:
62. Education / Years of Schooling: (how much, whatschools,kind of grades, likes,

dislikes,aptitudes)
63. Major and Minor Studies inCollege:
64. Degrees:
65. Grades Achieved in School:
66. Skills, Abilities and Talents:
67. MilitaryExperience:
68. 1s your character deep in debt?
69. Does.your character save money?
70. Does your character spend whatever he/she has, soonafteracquiring it?
71. 1s your character into criminal activities from financial need?
72. 1fhe/she were suddenlymuch richer, what wouldhe/she do with the money?
73. What is his/her stated dream in life?
74. Accomplishments in "society'g eyes"
75. Name and sumrnary of cause orphilosophyidentified with character(s):
76. Continuingproject or mission?
77. People oftenfoundwithoutside ofwork?
78. How does he/she get to work?
79. Does he/she anticipate, dread, resent,etc. The workahead?
80. Does he/shegivethejob genuine attention andeffort?
81. Would he/sheiratherbe doing something else and if so, what?
82. How long, .andhardis the work daY?
83. Does he/she stop forlunch?If so, wherë, eatingvvhat,typically and with whom?
84. Whatdoeshe/she actively work to gain or keeporprotect- not merely says is

important, but actually invest time and emotion in- money, fame, family, love,
country, revenge, etc.?

85. Whatis hislher .earliest memory?
86. Whodoeshe/she,inhislherdeypest soul, reallylovebest in the whole world?
87. What would he/she be willing to die for, if anything?
88. Howwould he/shedescribe himselflherself,iftotallyhonest?
89. 18 YOQr charactera father or son? Daughteror mollier?
90. Father'sName
91. Father's current status (living or deceased)
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92. Mother's name
93. Mother's CUITent status
94. Brothers!sisters/significant-other relatives?
95. How manychildren if any?
96. Home life: relationship withparents; influence of parents; parents still living;

divorced; any brothers and sisters and, if so, relationship with them.
97. Parent's profile inclurlingrace/ethnicity!socioeconomic level, habits
98. Family structurellife (importantto be able to imagine)
99. Marital Status and for how long?
100. Spouse's name
101. Name by wllich character addresses spouse
102. Spouse's occupation
103. Children and their ages:
104. What time doesyour character usually wake up and who is he/she with?
105. What wakes mm/her up?
106. Type and Number of Close Friends:
107. Best Friend:
108. Other Friends:
109. Relationshipswith friends (who, howlong)
110. What kind ofvehicle does you characterown? (make, mode!, year, condition)
Ill. Does your character have any petes) and why or why not?
112. Where did your character acquire his pet(s) if any?
113. What is yourcharacter's relationship to his/her pet?
114. What is your character's attitude in the moming?
115. What does he/she eat for breakfast?
116. What does yourcharacter do whilst eating breakfast?
117. What does your character do on atypical evening, where, with whom, and enjoy

it?
118. What would he/she prefer to be doinginstead?
119. Why doesn'the/she do that?
120. 1s theevening atmosphere pleasant, calm, tense, frenetic, wary, fun, productive,

other?
121. Does he/she usually go to bed af a consistent time?
122. When doesbedtime occurat a different time?
123. Does he/she usuallyfallasleepright away?
124. lfno, what is he doing in the meantime - rearling, watching TV, sex, tossing and

tuming?
125. How much does he/she enjoythis activity?
126. Does he/shedreama lot, little, ornever?
127. Are most ofhis/her dreams scary, pleasant, sexua1, etc.?
128. Is any one dream tecutrent?
129. Does YOur character sleep pea.cefully through thenight, relentlessly, or very

bailly?
130. Favorite Physical Attributes in other people:
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131. Attributes About Character That Turn On Opposite Sex:
132. Sexual Turn-Ons:
133. Sexual Tum-Offs:
134. What is the sexual orientation ofthe character?
135. Degree ofreligiouspractice
136. R.eligiousbeliefs, if any (what are they; and are they expressed)
137. What doeshe/shebelieve about God?
138. What doeshe/she.believe the purpose oflife?
139. Does he/she believe anafterlife?
140. Political views, ifany (whatarethey; and are they expressed)
141. Hobbies/interests (sports,physical fitness, sailing, race track, gambling)
142. What does he/shereally long for, underneath?
143. What event is he/she mostafraid mighthappen?
144. What are the character's frustrations and disappointments?
145. What do you see is the biggest contradiction(s) your characterlives out?
146. Temperament: pe~sünistic, optimistic, aggressive, easygoing
147. Attitude towards life: resigned, militant, defeatist
148. Complexes: obsessions, inhibitions, superstitions, phobias, quirks
149. Extrovert, Introvert, ambivalent
150. Main protagonist orantagonist?
151. Tends to.be victim/persecutorfsavior?
152. Intuition or sensation?
153. Tendsto be innocent/imposter/ironic figure?
154. Mostly self-centered, Selfish? Selfless?
155. Judging or perceivingoriefttation?
156. More thinking orfeeling?
157. Whatdo you see is yom character's core characteristic?
158. Qualities:ltnagination,judgment, taste, poise, sociaLgraces
159. I.Q.
160. Pet Peeves and Gripes?
161. Any favorite phrases or words?
162. What 1S your character'sfavorite gesture and when does he/she use it?
163. Usualcuss.words, if any
164. Things That Make the character Uncomfortable or Etnbarrassing
165. MostPainful Things inOne's Life:
166. Most hated activities
167. Most enjoyed activities
168. Deepest secret or wildest fantasy
169. EverBeenArrested? Ofso, forwhat?):
170. Politicalor Social Issues Most Important To You:
171. Opinion on Abortion:
172. Opinion on Environmentat Issues:
173. Opinion on HomosexuaIity:
174. Opinion on Military intervention:
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175. Opinion on Progress:
176. Opinion onCrime and Gun Control:
177. Opinions Peculiar to Ch~lracter:

178. Which Political Party does your character support?
179. Liberal, Conservative, Middle orthe Road, Radical:
180. Sense ofHumor (None, dry, understated, witty, slapstick, dirty, etc.):
181. Fears:
182. Phobias:
183. Physical Illnesses Or Afflictions:
184. Mental Disturbances:
185. Enjoys sports? Which?
186. Enjoys music? Which?
187. Enjoys readi.l1g?Which?
188. Enjoysdance? Which?
189. Enjoys Theater? Which?
190. Enjoys Movies? Which?
191. Enjoys the outdoors? Where?
192. Enjoys going out? Where?
193. Enjoys Shopping? Shopping for what? Where?
194. Favorite Pastü:ne:
195. Favorite TV Shows:
196. Favorite Movies.:
197. Favorite TravelDestination:
198. Pets:
199. Drinks Alcohol? (Howoften?): Favorite AlcohoIicDrink:
200. Favorite Books:
201. TraumaslPsychological Scars from thePast:
202. Philosophyof Life:
203. Most Crucial Experience (experiences that mold character's personality or

attitude):
204. Car: (Type/ColoI):
205. Drivë.Fast orSlow/ObeyTrafficLaws:
206. Major Problemsto Solve or Overcome:
207. MinorProblems to Solve or Overcome:
208. Solutions toProblems:
209. Whichfigure in history would yourcharacter most admire?
210. Howmuch would if take for your character to do something seemingly

contradictory or
out ofcharacter?

211. Alcoholic ordrug user or son/daughter of one or the other?
212. Is your characterthe right personat the righttimein the right place? Or the wrong

person at the wrong time in the wrong place or any combination of the above?
213. Whatwould yourcharacter become during a New Orleans Mardi Gras?
214. What should you write on your charactt':I's tombstone?
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215. A loner? Family oriented? Couple oriented?
216. Favorite music or group/favorite TV shows or films
217. Which photo in the family album best captures "everything" about your character

(note: people who have absolutely no photos ofthemselves; thistoo is an option!)
218. Arrestsor convictions, and if so, whatfor?
219. Sentences served?
220. Howdoes the. character treat and/or get along with:

Spouse?
Children?
Parents?
Siblings?
The opposite sex?
Children in general?
Neighbors?
Friends?
People more successful than he/she 1s?
People less successful?
Boss?
Underlings at work?
Competitors atwork?
The local police?
TheIRS?
Anyone who challenges himlher?
Anyone who angers him/her?
Ahyone who helps him/her?
AnYOJ1C who asks for help?

221. Vegetarian or meatandpotatoes or lean cuisine?
222. Isgoodfood important to himlher?
223. What kind(s)bffood?
224. Can he/she cook? How well?
225. Favorite Meal:
226. Diet (Rich, low-fat, low cholesterol, restaurant, etC.):
227. Favorite RestaurantlEthhic Food:
228. Who prepares his/her meals?
229. Whodoeshe/she eat them with?
230. What do the. meals typically consist of?
231. Does he/she enjoy the mealsand why?
232. What goes onduring dinner - TV,. conversation, fighting, reading etc,?
233. WhoCleans up?
234. Howwouldyour character tend to react to:

Inheriting$l .rhillion
The death of a loved one
Two weeks on a Greek Island
A natural disaster:.hurricane/earthquake, etc.
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Beingfired
Meeting an old friend or enemy not seen for years
A blinddate
Children: having them/raising them
Being raped/muggedlviolated in sorne way
An unexpectedkindness.or compliment
A serious iHness such as aids. or cancer
A flat tire on the expressway
And un~xpected day off
An interracial relationship
Five minutes on local or national TV

235. SloganPhrasesusedto identify characters bythemselves or by others:
236. Favorite Pet Sayings, Words/1diolect:
237. Speaking Style (Talkative,ta.citurn,soft-spoken, loud, formaI, casuaI, accent)
238. Voice (Shrill,Average,Deep, Unusually musical, Unusually authoritative, Other)
239. Cha:racteristic Gestures:
240. Manias:
241. Does your chameter ever Smoke? 0 NoD Former smoker

Howmuch?
242. Doesyourcharacter.ever drink?

Howmuch?
Was your character evera drinker?

243. Does your character do Drugs?
244. What drugs and Howmuch?
245. Props (recurring costumes, mascots, andother physicaldevices)

with llames ifany:
246. 1dentifyingtheme music ifany: (Specifytitle and me11.tÏon any Copyright

Registratiol1 recordi11.gs, broadeasts,al1d otheî transD1issions worldwide.):
247. Foils and otherancillary elup-acters included in the grantofrights subject to

eontract provisions on "spin-off': (in some cases, thèse are oost listed on separate
forms. Where not separately listed, abriefsummaryoftheir recurring·elements
aecording with the formwiU be usefuL)

248. USes of charaeter name(s) as book, production andgametitles:
249. N'ame ofthefirst book and/or public!y peIfonned vehicle in whichcharacter(s)

first appeared anywhere: First publicatiotldate:
250. 1s this Characterin the Public Domain? What territory?
251. First United States publication date:
252. First Canadian publieationdate:
253. List concerning.productionsin an media where the character(s) appear(s):
254. Origim.llliterary author(s) and graphie creators(s) ofeaeh ofthese works
255. Date ofdeathQfany author(s)or creatQr(s)
256. Attached any and allcharacterregistration forms (cQPyright, trademarks, ... for an

territories and terms)
257. What captiOIDllg must be presented with charaeter? (Trademark captioning)
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258. In new works, How has the character evolved or altering the character(s) after
original depiction:

259. Approximate size of character's(s) audience worldwide to date via use in aH
media, including commercîals and merchandising:

260. Gurrendy outstanding licensée. options or other circumstances indicating future
continued use of character(s):

261. Proposeci charactets' alteratiolls and new ancillarycharacters under consideration
with authorityofrights owner:

262. Any pertinent quotes from reviews orprizeawards (Annex iflellgthy):
263. Identification anywhere as commercîal spokesperson(s) for aproduct or service:
264. Identification with. any "live" perfonner, livingor decea$ed, including voice orny:
265. Name of anyreal character(s) on whQm based:
266. Namesandaddresses of ownersand licënsing agents: (Questions of estate

succession, previous licenseesand otherrnatters arèleft ourbecause these and some
ofthe points in this form be10ng propefly in contract with warranties.):

267. Era(s) including anY tÎlne period .or event framework of significance
268. Would your character agree with Y0tit assessment? Why or whynot?
269. Ifyou couldcome up with a sound to illustrateyourcharacter, whatwould that

sound be? (Attachrecording)
270. What must the writer of the Characterkriow that .the audience will not be direcdy

made aware of?
271. What Elements of the Character are basedonthe original author/creator/owner(s)?
272. What Elements of the Characterare basedon the newauthor/creator/owner(s)?
273. Is the character in llnadaptationortranslation ofa copyrightable work?
274. Is there an exceptionto the law that allows you to use this character without

obtaining permission?
275. Are you doing anything tothis character that wouldbe against the creator's.moral

rights?
276. Miscellaneous points as furthe.r description:
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APPENDIX In: Images

"Sac à dos If Campaign
Image Created by Andre Cardinal

©STCUM
Used with Permission

1 ,
I11III

Image III.1

Can yon see the Hidden Characters.inthe Backpacks?
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The Last Pancake Breakfast © 2000Dick Detzrler
Part of theCorporate Sacrilege Art Series.· Us~d with Pennission

Image III. 2

Image Ill.3
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Ali Paintings © DickDetzn~r

Part ofthe COfPOrate Sacri1ege Art Series. Usedwith Pennission

"Christians... they're grrrreat!" © 1999 "The Sacrifice .ofSprout" © 1999
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