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INTRODUCTION

The purpose attempted in this paper is to siress some analogies
end differences in the epproach to the problem of real rights in ves-
sels and aircreft at both the nationel end international levels,

This problem is perhaps the most complex one ever embodied in the
form of an international convention. This is due to the fact that indi-
vidual legal systems regard real rights in movables as one of the most
exclusive domains of thelr legislative and jurisdictionsal power.

On the other haend, vessels and eircraft are the two most important
means of international transport and commerce. Performance of this role
may of'ten occasion cases of conflict of laws. As legel systems differ
widely in the degree of their social and cultural evolution, the type
of solutions offered may be detrimental to the lawful holders of rights
in these movables,

Both the Brussels Convention on Liens and Mortgages signed in
1926, and the Geneva Convention on Rights in Aircraft of 1948, provide
a2 new type of solution of conflict of laws in their respective spheres
of epplication.

In the case of vessels, the Brussels Convention advences 'the law
of the flag' instead of the hitherto prevailing 'lex fori' or 'lex rei
sitae', In the case of aircraft, the Geneva Convention provides for the
rule of 'the law of registry', which is the nearest equivalent of 'the
law of the flag'.

Both offer the best possible solution which, up to the present

time, can be obtained.
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CHAPTER 1I

MUTUAL RELATIONSHIP OF LEGAL SYSTEMS IN COMPARATIVE LAW




SECTION I

A General Notion of Conflicts

1. Broad Meaning of a Legal Systen.

Continental writers, more than any others, are inclined to try to estab-
ligh the limitations of legel phenomena., If such limitations are prece-
ded by a thorough anelysis, their advantage is that they give in a short
statement the complete picture of a given event.

P. Arminjon, a prominent Swiss law professor, very accurately de-
fines a legal system as a grouping of persons united by a legal rule,
often also by a jurisdictionel and administrative rule, which governs
the basic principles of their social life.1 As examples of various
legal systems the author cites: metropoliten France, England, Scotland,
the community of Algeria, Moslems of the Malekite rite, etc.2 In short,
it may be stated that there are more legal systems than states.

For a better emphasis of this accurate obeervation it might be
remembered that in such federated states as the United States and Canada,
under the supreme law of the Constitution there are favourable conditions
for the growth of several legal systems purporting to private law matters.

Different cultures, traditions, and habits, the origins of which
can be attributed to peaceful and non-peeceful historicel influences, are
the basis for the phenomenon of the variety of legel systems,

Intercourse among peoples, which nowadays is incomparably more ac-

tive than some fifty years ago, has been always the main factor in bring-

ing face to face these various legal systems which represent various




socisl cultures. As a result of this contact, a new problem arises:
namely, how to reconcile the conflicting rules, although dealing with
only one subject matter. This is the origin of a new branch of law
which is preoccupied with pfoviding solutions to the various conflict-
ing laws, This branch of law is called "the law of conflict of laws",
or "private international law", the latter name being used in the civil

law countries.

2. General Scope of the Modern Conflict Rules.

The rules of the "law of conflicte" are very seldom embodied in a vol=-
ume of written prévisions. Codifications are acarce.5 Having an un-
written form, as is usually the case, the question arises 'Where do

they originate? Where does their binding force come from?' They orig-
inate in court decisions and various domestic sta‘butes.4 Consequently,
the binding force of such a law resides within the scope of domestic
law. Niboyet is very correct when he says that private international law
is neither private nor international.5 This is true because the rules
of the "law of conflict" comprise also the domain of public domestic law
in the sense that such matters governing penal or revenue laws shall un-
doubtedly be governed by domestic 1aws.6 Prench legal doctrine is of
the same opinion in specifying thet political, penal, and procedural
laws, and real statutes as well, are a domain reserved to the French
domestic lawa.7 Consequently all the remaining matters, i.e. those

vhich are outside the penal, politicel, or procedural laws, or real

statutes, constitute the domain in which conflicts may occur.




An absolute prerequisite for their occurrence is that two legal
rules belonging to two different legal systems have to apply in connec-
tion with a case which originates under the rule of one legal system and
is brought before the courts of another one to get a judicial decision.

A foreign rule is supposed to be applied if, according to the opin-
ion of the 'lex fori', the subject-matter is classified as appertaining
to the group of matters in which the foreign rule is applicable. Criteria
according to which the classification of a given subject-matter is pro-
ceeded with, eppertain to the 'lex fori' considerations, when the sub-
ject-matter itself msy have taken shape under considerations of a differ-
ent forum,

Strictly according to the rules of classifications, it is almost
impossible to avoid mistreatment of the principle of justice itself.

E. Rabel points out a non-theoretical example of such mistreatment in
the U.S. judicial practice, where "foreign statutes of frauds are deemed
to prescribe formalities as defined by the rule of conflicts relating to
formalities, though such statutes may be otherwise interpreted in various
jurisdictions for various purposes”,

In French law, for instance, the rules concerning fraude are con-
sidered as substantive rules for the purposes of domestic and conflict

9

aepplication. However, the criterion of the classification, otherwise
celled 'attachement', in the above-mentioned case, lies with the U.S.
domestic rule, from which the U,S. "conflict of law" rule gets its bind-

ing force and its euthorilty.




When the hitherto mentioned requirements have been met in accor-
dence with the rule of conflict of 'lex fori', it seems that there
should be no more obstacles for applicatioﬁ of foreign substantive 1aﬁ.
It follows that the foreign rule hes met successfully the test of equel-
ity as to the social end culturel stendard represented in an eanelogous
provision of the domestic rule.10 Besides the conclusion that the for-
eign rule is of equel rank, it is supposed also that the court of forum
has also found that its application will not encounter any mesjor diffi-
culties on the part of judicial technique and organizetion., Niboyet
holds that the foreign rule must meet the test of technical'expediency.l1

9till, the process of testing shell not be considered as complete
until the last step is teken; viz.,, the compatibility of the foreign
rule with the requirements of the public policy principle must be

established,

3. The Rule of Public Policy.

There is a rule of public policy for the purposes of purely domestic
jurisdiction; i.e., whet is Porbidden by law, and enother rule of public
policy for the purposes of the law of conflict of laws; i.,e., a foreign
rule, although competent, cannot be accepted by the jurisdiction of the
forum, because it is considered able to produce "social uneasiness“.12
What are thén the criteria or conditions which determine the application

of this dangerous principle of public policy? These criteria are of very

vague character, because such characteristics as social or cultural com-

patibility ere very difficult to be precisely appreciated and classified.




Generally spesking, the rule of public policy changes from time to
time and from place to place.15 Humen society, at the level of state
orgenization, continuously pesses through the evolution of sociel and
economic ideas. This evolution finds its reflection in the body of legal
rules of a given state, Within this body of rules the above ideas are
crystallized for a certain period of time. The duration of this period
may also very from place to place. The sense of self-preservation which
characterizes all human society at the level of statehood obviously de-
mends that the state defend its own legal system against a foreign legal
rule which might hurt its own legal system,

The point of departure for analysis of a public poliey principle
should be the following: it is clear that in virtue of the 'rule of con-
flict' of the country of the forum, the foreign legal rule prevails,
competent, ready to be applied, but rejected. Reasons for the rejection
of an apperently binding foreign rule belong to the considerations of the
forum which rejects. It should be presumed that the foreign rule, in
spite of its formel (i.e. technical) compatibility, does not harmonize
with the moral, social, or economic ideas contained in the legal system
of the forum,

Thus, a French court will reject a foreign pledge not accompanied
by the dispossession of the pledgor as contrery to the French legal sys-
tem expressed in the French civil code.14 Consequently, the same should

be deduced with réspect to foreign chattel mortgages or any other real

charges, when they do not correspond with French legal ldeas contained

in the real statutes.




Such practice is common to all legal communities. G.C. Cheshire
has assembled four principal precepts outlining the epplication of the
English public poliey principle. These sre: 1) "where the fundamental
concepts of English justice are disregarded; 2) where English concepts
of morality are infringed; 3) where a trensaction prejudices the inter-
ests of the United Kingdom or its good relations with foreign powers;
4) where a foreign law or statute offends English concepts of human
liberty and freedom of action".l5

The principle of'public policy can be flexible or inflexible. This
depends on its-interpretation. Practicelly all courts have a very wide
margin in their interpretation of it. A narrow, "provincial® interpre-
tation of this principle inevitaebly leads to the substitution of the
public policy principle, which is supposed to have en international mean-
ing, by the rule of public policy as conceived by the municipal law for
exclusively domestic purposes, when no application of foreign law is
needed.16 When narrowly applied, it might be a weapon which will hamper
not only the progress of legal concepts, but aleo, at the same rate, the
progress of civilization as a whole. E. Rabel very rightly remerks that
"to inject national policies directly into 'conflict' law will destroy
it“.l7 Niboyet's opinion that "public policy is a remedy thanks to which
a normally competent foreign rule will not be admitted when there is jud-
icial incompatibility between two legislations" cen be interpreted in a
flexible and also in an inflexible way.18 It ies a very general freme

vhich should be filled out with the contents established by the trial

judge. It is up to him to declare what, in a given case, constitutes a




"legislative imcompatibility" as a requirement of the application of the
principle of public poliey.

As things are now, the usual festure is to give a "homeward trend"
interpretation to the rules of confliet of 1aws.19 A nore appropriate
interpretation which imposes itself is a generous "international® inter-
pretation of this elastic principle.20 E. Rabel suggests that this new
way of interpretation should embrace all internal laws. It should give
meximum protection to private rights, and consequently should lead to the
international wnification of the rules of confliet 1aw.21 This is a very
far-reaching suggestion. When materialized it could serve in the best way
the purposes of humen society, but, at the same time, because of its rev-
olutionary character, it may arouse a strong opposition to the idea it-
self on the part of the individuel legal systems. The realization of this
ides would require a total change of the present attitude. Therefore, it
is very doubtful, if, at this time, these individual systems are prepared
to countensnce such a radical reform.,

A more reasonable, and hence a more appropriate, advisable tactic
to be applied in this respect is a way of gradual change of attitude by
means of internationel conventions which, while dealing with their sub-

ject-matters, unify also the confliet rules occasioned by them,

4, Interpretation of Foreign Leaw,

It is presumed that a judge of a given country is competent to administer

justice only under his domestic law. The law of a foreign country is

normally not required as a component of his legal knowledge. Unwritten




habits, volumes of written statutes, cases and practices, not to mention
the legal literature, accumulated nowadays in such a quantity that, prac-
tically speaking, it is impossible to require a judge to learn the law of
a foreign country in addition to his own law,

However, the rule of the law of conflicts facilitates this appsar-
ently superhuman task which a judge of a forum faces. This rule reads
that the judge shall apply foreign law when the subject-matter coming
under the foreign competent rule has its near equivalent in the statu-
tory provisions, or in the law of cases of the country of the forum.

This is one of the requirements for applying a foreign rule.22 From this
point of view, referring to the judicial technique,a foreign legal pro-
vision that is competent and, as such, admitted in a given case, cannot
be wholly unknown to the judge of the forum. The premises are known be-
cause of the similarity with the domestic rule. The rest of its contents
can be acquired ex officio, or satisfactorily presented by a party to

the case,

A further condition to be fulfilled should be a proper interpre-
tation of the rule. The optimum would be that the rule be interpreted by
the judge of the forum as well and correctly as it would be in the home
country. Probably the best result would be achieved in a country where
the knowledge of comparative law is on the highest level, According to
E. Rabel such an aim should be contained in any future program of legal

23
learning in the individual legel systems.

As universal practice shows, it seems to be quite a common thing
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that the courts are reluctant to sanction the interpretation of foreign
rulee.24 In the U,S, Courts, for example, the burden of proving foreign
law rests wholly with the party who claims its protection. The require-
ments of the standard of this proof are very high, so that in practice,
it iurns out to be very costly. If the financial situation of the party
claiming it is not such as to aliow him to bear this cost, the court mey
epply its own law, where the foreign law, though pertinent, has not been
25

proven.

In France, for instence, where interpretation of the foreign law
is involved, cases cannot be pleaded before the highest court (Cour de
Gassation).26 The highest they reach is the court of appeal, This prac-
tice, however, is not without significance. The Supreme Court of France
in its "arréts" interprets French law at the highest judicial level,

Al though this interpretation binds only the Court itself, nevertheless
the influences of these "arr8ts" at the lower levels cannot be mini-
mized.27 If the Cour de Cassation issues a similar "arr8t" in a case
where a foreign law is involved, it can be regarded, at ieast, as a
lack of courtesy, notwithstanding the fact that the "arrdis" have not
such a force of binding precedent for future cases as ju&gments of the
House of Lords in England.

In conclusion, it mey be said that besides the cases where, owing
to a regard for public policy, related above, the foreign law, although
competent in principle, cannot be applied; in the remaining cases, its

application is hampered in severel directions: 1) lack of knowledge of

comparative law; 2) linguistic difficulties in understending it, and
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3) too high a financial burden for the litigating party to prove setis-
factorily the foreign law claimed.

All these difficulties constitute, in the present circumstances,
the dominant feature of the applied rules of conflict of laws., The im-
pact of domestic statutes on the application of the rules of conflict
is beyond any doubt. In practice, this impact expresses itself in refer-
ences to the domestic statutes. With a great deal of accuracy A. Nussbaum
gives to this impact the adjective "homeward trend“.28

To bring remedy to this situation would require a considerable
effort on the part of the major countries. Of course, the most far-reach-
ing result would be achieved if the existing municipal laws in various
countries were to achleve the same character. Then, the rules of conflicts
would be identical everywhere, because their only source would then lie
within the body of municipal 1awe.29 However, it would be very unrealis-
tic to nourish hopes that such a wish would have any chence of material-
izing in the near future. The undisputed truth seems to be that today's
world of legel systems and notions is more divided than a hundred years
ago when Savigny's recipe for private international law wes its univer-
salism.ao |

Ae nmentioned in the foregoing paragraph, it would not be advisable,
for meny reasons, to push too far the idea of uniformity of the municipal

rules. This may hurt unnecessarily the still very young national pride of

some legal systems., It seems more reasonsble to abandon, for the time

being, Savigny's idea of universalism of conflict rules, or the uniform~
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ity of municipal laws suggested by E. Rabel. Such an effort would be be-
yond the present international possibilities., Attempts should be directed
rather towerds:
1) an elaboration of reliable conflict rules accompany-
ing each internationsl convention dealing with pri-
vate law matters;
2) individual legel systems should tend to the end that
each, promulgated statute would be accompanied by an
appropriate conflicts rule.51
For the purpose of this peper, it is the first proposition which

will be exsmined in the subsequent chapters.

5. Real Rights (Droits Réels).

The concept of real rights has its origin in Roman law. As the name
itself indicaetes, its contents refer to rights in things, Things are
generally divided into movables and immovables. It may be noted, how-
ever, that there is an intermediate class of thinge; nemely, immobilised
or individuelised movables.52 To this category belong, above all, ves-
sels, To this class of movables also tends to enter another important
res; namely, aircraft,

Generally spesking, the domain of real rights is of the utmost
importance within the legal system of a country. It reflects "the state
of society in which any given nation may find itself‘“.55

From the point of view of conflicts rules, the seme reason also

plays a very importent role. According to Niboyet, for instance, real
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statutes belong to this exclusive domain where the only admitted compet-

ency is that of French statutory rule.54 It is said that this competency
is original, i.e. of primitive origin, which does not result either from

the application of the exception of the public policy principle, or from

the application of the rule of 'renvoi',

It means that no real right can be created in a movable belonging
to a foreign national, which, at a given moment, is located within French
territory, which does not strictly correspond to the stipulation of the
French reasl statute. A very similar provision is contained also in a res-
pective stipulation of the Restatement of Law: "capacity to make a valid
conveyance of an interest in e chattel is determined by the law of the
state where the chattel is at the time of the conveyance".56

It mey be recelled in this connection that on the borderline of
this subject-matter is the problem of 'vested rights' in things. A gener-
al opinion favours the recognition of such rights. The Restatement, for
instaence, recommends that "when a chattel is brought into another state,
the new state is presumed to recognize the right ecquired in the former
state of etatua“.57 French and Swiss doctrines shere a similar view in
respect té this subject-matter. The only difference between them consiste
of the fact that in France, for example, a pledge without the disposs-
ession acquired in a foreign country will not be granted recognition by
virtue of the application of the principle of public policy, wherees in
Switzerland, it will be valid only between the parties.58

Another very important and characteristic feature of legal rules

relating to movables ("chattels"), is the most universally accepted axiom
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that the essential proof of ownership in movables is possession. "Poss-
ession vaut titre" as it is translated in the French doctrine. "Possession
is nine points of the law"-say the English. Uncomfortable consequences of
this axiom may appear in their maegnitude vhen applied to such an important
chattel as an aircreft or vessel. This may not occur, nowadays, to vessels,
vwhich in individual legal systems for many decades have enjoyed the excep-
tionel status of so-called immobilization end, connected with it, recog-

nition of title. However, this mey not be the case with regerd to the recog-

nition of title to aircraft engaged in international flights.
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SECTION II

Main Groups of Meritime Legislations

1. Historic Background.

Since the dawn of human history, vessels have pleyed an undisputed role
in promoting not only the economic prosperity of nations engaged in
mutual commercial intercourse, but have helped elso in the spreading of
cultural, sociel, and political ldeas from one maritime nation to another.

More or less frequent visits of vessels to neighbouring ports have
given birth to the various meritime customs and usages. The first written
historical trace of such customs goes back to Ancient Times., Its cradle
was the Island of Rhodes in the Medlterranean,

A more pronounced period of history to which their more complete
formation may be attributed falls into the Middle Ages. The most famous
medieval collections of these usages are known as Consolato del Mare,
from Barcelona, and R8les d'Oleron, in the French Kingdom. Maritime
custons and usages assembled in both of them do not differ essentially
from one another. Their epplication was not at all restricted to the
nationael area in which they originasted. It was not unusual for the
French judges in Marseilles or the Spanish in Barcelona to apply the
stipulation from the Consolato del Mare.59 The same may be said also
of the R8les d'Oleron. No territorial limits were imposed by the law of
that time. In addition, their provisions were frequently cited in the
decisions of the courts in England, Scotlend, Prussia, and Scandinavia.

The uniformity of maritime law which prevailed in the Middle Ages
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for the first time was disturbed by the statutory activity of the Han-
seatic League., This powerful commercial maritime community, known as
'Hensa!, as eariy as the XIVth century started to promulgate its own
statutes which replaced the uniform maritime customs. A specially
created Hanseatic judicial organization applied nothing but its own
rules.

The example of Hansa was later followed by some of the European
monarchs, who had promulgeted the so-celled 'Ordonnances' in order to
settle the whole set of meritime mastters., The most remaerkable ones were
those enacted in France under Louis XIV, known as 'Ordonnance Colbert
1681', and in Spain under Charles V and Philippe II.

In spite of this statutory intervention, it may be assumed, how-
ever, that the maritime law of the Seventeenth end Eighteenth centuries
s8till preserved a considerable uniformi‘by.41 For statutes did not yet
differ from the substantial concept as conteined in the Medievel mari-
time customs. Therefore, the period prior to 1789 is very rightfully
referred to in the United Stetes doctrine as a period of "general meri-
time 1aw“.42

The final blbw to the unity of meritime customs took place during
the Nineteenth and Twentieth centuries. It arose on the paft of the in-
dividual national legislations, Above all, ite effects asre noticesble in
the continental Europe where maritime matters have been included in the
‘body of rules of the commercial codes. Consequently, as in France for

instance, separate judicial authorities known as Admiralty Courts were

abolished, and since 1789, maritime matters have been submitted to the
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jurisdiction of civil tribunels.

In the common law countries where Admiralty jurisdiction survived,
the seme period is also marked by intensified legisletive activity. In
these legislative enactments the basic differing characteristics of the
main maritime systems also with regard to real rights received their

finsl shape.

2. Continental Maritime Systems.

| “A.French Law.
As has been mentioned above, the French Revolution abolished the admir-
alty courts, thus putting an end to & distinet judicial maritime edminis-
tration. In 1808, the Code of Commerce came into force and the whole field
of private meritime lew has been included in it. Articles 190-196 contain
substantial provisions concerning the most important kind of real rights
in vessels; nsmely liens. Article 191 settles their number st eleven, and
stipulates their ranking which has to follow their order of enumeration. A
most striking feature of the French maritime liens is their entirely con-
tractual cherecter. G. Ripert is of the opinion that the justification
for such a character of the French maritime liens may be sought in the
alleged intention of the legislator in 1808 to create favourable condi-
tions to obtain credit on vessels. Inconveniences resulting out of the
fact of the existence of this great number of liens was considerably
alleviated by the provision contained in Article 194 which requires an

effectuation of specisl formalities of proof how the liens came into the

effect.
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What concerns the rule of conflicts which the French commercial
tribunals apply to maritime liens on foreign ships is the rule of 'lex
fori', It means that foreign maritime liens will be enforced only when
they correspond to the kind of charges provided by the Code and to the
unchangeable order of enumeration which has also been provided there.

Another type of real rights which may be established on vessels
(nemely, maritime mortgages), has been known to the French legislation
since 1874, By that time, a law had been passed enabling the shipowners
to establish resl securities on vessels as guaranties for credit contrec-
ted by them. This law was amended in 1885. According to this law the
ranking of maritime mortgeges follows immediately after the privileged
claims enumerated in Article 191.

The basic principles of French meritime law have been adopted by
the whole group of Latin countries (Itely, Belgium, Spain, Portugsal,
Rumeniae, South American countries), and also by the Netherlends, Egypt,
Turkey, and Japan.47 Thus, the area within which the French maritime
system prevails is of quite great gxtent. This should be borne in mind
as en essentlal facltor which might be of considerable help during the
examination of attempts tending to the unification of real rights in
vessels.

B. German Law,
Legal provisions regarding private maritime matters were assembled in
Germany as well as in France in the Code of Commerce enacted in 1897.
With respect to maritime liens, both French and German Codes apply the

method of emumeration. Meny of the provisions in both codificatlions are
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identical. Notwithstanding this appsrent similarity, the German private
naritime law presents by itself a separate group. For instance, liens for
collision or general average do not have their equivalent in the French
Commercial Code. It rather recalls a certsin analogy with the correspond-
ing situation in the British Admirelty. However, this is not the only
difference between the two codifications. A substantial contrast between
them consists in a distinet concept of the privileged creditor. According
to Germen lew, the gusranty to which a creditor is entitled is limited to
the res only (fortune de mer); whereas in France, this guaranty can be
extended to the personal liability of the shipowner or the ship operator

48
respectively.

The German legislation provides for the aspplication of the rule of
'lex f'ori'! as a proposal to solve conflicte where priority of liens is
involved. In masttere relating to the creative basis, i.e. causes giving
rise to maritime liens on foreign ships, it is the rule of ‘rei sitae'’
which is given preference.

Ship mortgages have been known to German law since the second half
of the Nineteenth century. Prussia was the first to introduce them in
1861, and its example was followed by Hemburg end Bremen in 1885 and 1887
respectively. The civil Code of 1896 unified these particular laws and
the provisions concerning ship moritgages are contained in Articles 1259-
1270. The ranking accorded to ship mortgages in this codification has
been placed immediately after the liens enumerated in article 776 of the
Code of Commerce,

The peculiarities of the German maritime system could be found in
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the legislation of pre-Soviet Russia. At present, the maritime legis-

lation of the Scandinavian countries has adopted this system.

3. Admiralty Systems.

There are two substantisl branches of the admirelty syestem; namely,
English and Americen. The principles of the English Admiralty are also
common to the British Colonies and Dominions, For instence, the Canadisn
Admiralty Act of 1934 has integrally incorporated the British Consoli-
dated Act of 1925.50

The Americen Admiralty, in spite of its long, common tradition
with the English Admirslty practice, as well as with the general his-
toric foundations of European maritime law, now represents a distinct

51

systen of law. Therefore, it appears necessary to analyze these two
major Admiralty systems separately.

A. English Admirslty.

In contrast to the continental maritime systems, the English Admiralty
admits a relatively small number of maritime liens. There are five
bhasic causes.which give rise to them.52 The ranking of meritime liens
is established in inverse order to the dates on which they arise. Con-
sequently, their ranking does not depend either upon the order of enum-
eration (as it ie in France) or on the value of the charge as is the
case in the German codification.

Besides maritime liens, the English Admiralty still recognizes
possessory liens, and, as athird group, statutory liens. Possessory

liens, which are based on possession, are also called common law liens,
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Statutory liens have arisen as a consequence of the enlargement of admir-
alty jurisdiction in various statutes, chiefly in the Admiralty Court
Acts of 1840, 1861, 1894, the provisions of which were finally incorpor-
ated into the British Consolidated Act of 1925.53

The order of ranking within these three groups of liens is the
following: 1) maritime liens stricto sensu; 2) possessory liens, and
3) statutory liens, before which have been put ship mortgages.

The enforcement of liens before the Admiralty is executed in a
procedure in rem., In the case of enforcement of meritime liens it is
considered that the right in rem is inherent, and exists independently
of statute; whereas, in cese of statutory liens, the Admiralty juriedic-
tion can be exercised only if, at the time of the institution of the
cause, the ship, or the proceeds thereof were under the arrest of the
court.

Similarly to the other systems, the English Admirelty epplies the
'lex fori' as the rule of conflicts with regard to maritime liens on
foreign ships. It extends to both their ranking and priority.54

As has been mentioned esbove, ship mortgages take precedence qver
statutory liens. They were instituted by the Admiralty Court Act of 1840.
Before this enactment, the Admiralty had no jurisdiction over maritime
mortgages, The scope of this law, however, embraces only mortgages on

English ships.
B. American Admiralty.

The United States maritime law represents a distinct group within the

edmiralty system. The number of maritime liens is comparatively much
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greater then in England. As a general rule, (as in England), they are
all equal and attach to maritime property in inverse order to the time
or their arising. "However, certain classes of liens (esuch as seamen's
wages and salvage) are accorded priority over others regarded as of
lesser dignity, so that the ranking depends somewhat upon custom."55

Another difference betﬁeen the approach of the English and Amer-
ican Admirelties to maritime liens consists of the fact that in England,
vwhere procedural theory prevails, the guilt of the res itself is not
sufficient to cause the arrest of the ship when the enforcement of a
maritime lien is involved. There must also be proved the personsl lie-
bility of the shipowner,

In the United States, meanwhile, with its dominent theory of per-
sonification, maritime liens are regarded as a kind of right of property
and a vessel as a guilty thing.57

Perhaps the most characteristic feature of the American maritime
system with regard to liens is the power of the U.S. Admiraelty courtis
to increase or decrease the kinds of claims which are regarded as giving
rise to a maritime lien enforceable in rem. Henceforth, it implies
that Statutes (in this case the Merchant Marine Act 1920) are not the
only legel basis giving rise to maritime liens. In this respect, the
American Admiralty practice differs sirikingly from the continental sys-
tems where the legal basis is vested only in the respective codifications.

What concerns the rule of conflicts the American Admiralty applies

to maritime liens on foreign ships is basically the rule of the 'lex rei

sitae'.59 However, there are exceptions to this rule; nsmely, in cases




of collision on the high seas involving vessels of different national-
ities "the general maritime law as understood and administered in that
country” is applied.éo Further, the rank end priority of the maritime
liens on a foreign vessel, unless exclusively involving liens arising
by virtue of the law of the foreign country, or the several foreign
countries containing identical provisions on the subject, the rule of
conflicts is the law of the United States.61

By virtue of the Ship Mortgage Act of 1920 (Section 30, subsection
r) ship mortgeges have been accorded a very favorable legel position;
nemely, they have been granted status of 'preferred ship mortgage', which
means that they have "priority over liens arising subsequent in time to
its recording and endorsement, except as to liens for wages, salvege,
general average, and torte claims..."é2 The scope of application of the

Ship Mortgege Act of 1920, until June 29, 1954 was restricted to United

Stetes vessels only.

L, The Idea of Unification of Maritime Law in Respect to Real Rights.

A. Causes Leading to It,

The variety of meritime legal systems with substantiaslly differentiated
provisions concerning, above &ll, the ranking and priority of maritime
liens and the foreclusure of maritime mortgages as well, is the basic
reason of conflicts in the matter of these two most important real rights
in a vessel,

The hitherto practised solution of the ‘'lex fori' is the proof how

much the individual legal systems insist upon their legal individuality.
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It proves also the validity of the thesis that real statutes belong to
this domain of legal matters where the only competency is that of the
forum.

Meanwhile, such a situation could not but hemper international
maritime intercourse. Its disadvantages have been felt, for a long time,
by shipowners, insurers, and benkers; briefly, by all persons engaged or
interested in this intercourse. It is obvious that the repercussions of
the situation may affect many aspects of nationel and internetionel 1ife.
It cannot be solved otherwise then by means of an international conven-
1:,:i.on.65

64
B, Comité Maritime International the Main Promoter of this Idea.

The last decades of the Nineteenth Century inaugurated an extremely sig-
nificant end historically importent era of impressive activiiy and achieve-
ments in the field of international meritime legislation. Two legel bodies
of international repute and competency contributed highly to these
achievements, They are: International Law Association and Comité Maritime
Internationael.. Both were founded in Belgium, the first one in Brussels
in 18735, and the secﬁnd one in Antwerp in 1897.65

The Internationel Law Associastion in its endeavours followed an
interesting method of work. In each subject-matter under discussion, an
agreement of all the interested parties was sought. The leading idea was
t0 create uniform maritime rules which would be adopted from within the
netionel legislations. In that way were elaborated and subsequently
adopted the York and Antwerp Rules (1890), revised in Stockholm in 1924;

the Hague Rules (1922); London (1893); Vienna (1924); and the Warsaw

-




25

66
Rules (1926).

The idea of preparing an international convention relating to the
question of real rights in vessels became one of the most important
tasks of the Comité Maritime International (C.M.I.). Its founders (and
at the same time great scholars), Louis Franck and Ch., Lejeune, conceived
it as a permanent body with national branches in all maritime countries,
Each topic was to be submitted to national associations for discussion.
Nationel opinions in their turn were discussed at the plenum of the C.M.I.
After that, they were to be discussed and examined within the commissions
entrusted with the individuel subject-metters. In the finel phese, dis- |
cusasions were held at the Conferences and then recommendations were made
as to the proposed solutions to the topice on the agenda.

The topic of unification of real rights in vessels was, for the
first time, deliberated at the Conference held in Hemburg (1902).67 The
discussions started there were resumed later in Amsterdam (1904), and
subsequently continued in Venice in 1907. The recommendations of these
three Conferences can be summerized as follows:

1) adoption of a uniform set of rules with regard to maritime

liens.
2) adoption of the law of the flag in respect to maritime
mortgages.

Furthermore, the Venlce Conference prepered alsc a draft conven-

tion for submission to a diplomatic Conference to be held at a later

date. This Conference also met in Brussels in 1909. Representatives from
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twenty-six states took part in it. The U, X, and the U,S, were alsc repre-
sented. Unfortunately, this imposing assembly did not adopt the Venice
draft recommending a relatively smell number of liens. This Conférence
reconvened in 1910, and agein in 1913, for the last time before the out~
breek of World War I.

The first meeting of the C.M.I., held after World War I, took place
in Antwerp in 1921, A lien for disbursements was raised there and the
problem of registration of liens was advanced, In turn, a Diplomatic Con-
ference was called in Brussels in 1922 which passed by a mejority vote
the first convention on liens and mortgages. However, it was amended again
in 1923, and signed as a final draft in 1924, This emendment removed liens
for necessaries and disbursements from the first to the second class rank,
The 1924 draft was received with much criticism in the U.S. and the U.K.68

Soon afterwards, it became evident that such a draft convention
would not obtein widespread ratificetion. Therefore, a new Conference was
called at Genoa in 1925 with the intention of elaborating a universally
acceptable amendment,

In 1926 & new draft convention was presented to the Brussels Diplo-
matic Conference. In substence, this draft recalls the one submitted in
1922, where liens for necesssries and supplies were granted first class
rank,

The United States did not teke part in the 1926 Brussels Conference.,
It made known its negative attitude to it at Genoa in 1925. It claimed

6
that constitutional obstacles impeded its eventual ratification, 4 The

U.K., Delegation withdrew its approval to the 1926 draft on the basis that
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it did not correspond with the British principle "to 1imit the number of
liens in order to improve the status of the mortgage“.Yo

The Brussels Convention on Liens and Mortgages of 1926, led by the
Comité Maritime Internationel, thus came into being after a quarter-of-
a~century of laborious efforts.

In the following chapters, an attempt will be made to stress the
kind of legal solutions this Convention proposes in the matter of real

rights in vessels.
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SECTION III

Types of Rights in Aircraft in the Major Legel Systems.

1. France.

A pledge is a most frequently applied real right in connection with a
movable. An aircraft suited to the purpose it hes to serve, for practi-
cal reasons cannot be subjected to this form of real right in which dis-
possession is an indispensable corollary.71

There is another form of real right in movables which does not
require dispossession, This is the law of the so-called "nantissement
des fonds de commerce" which was introduced in 1898 and subsequently
emended in 1909. It enables the whole commercial entreprise to acquire
credit without being dispossessed of the assets constituting the entre-
prise. A close enalogy may be drawn between the "nantissement des fonds
de commerce®" and the British floating cherge. In spite of the apparent
practicability of the law of nantissement, it has not yet been applied
to aircraft, French authors do not mention any case of such an epplica-
tion.72 Others draw from this fact the conclusion thelt there is little
probability that the law on "nantissement des fonds de commerce"will ever
be applied to aircraft.73

In 1917 the law of hypothecs on river vessels was introduced, Its
provisions have been adapted to the law on air mortgages which was enac-
ted in 1924.74 This law provides that the deed of mortgage, in order to
be valid towerds third parties, must be registered. The act of the deed
must not be authentic, i.,e., performed by a notary, but the so-called form

under private seal is sufficient to give formal validity to it., The air
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mortgage esteblished by this Law is simple in the sense that it can be
only a conventional mortgage between the parties. "Hypothdque legale"
and that of 'a married woman' were avoided in both the 1917 and the 1924
Laws.75

Thus the Law of 1924 creating legal premises for the establishing
of real charges in aircreft constitutes a remarkable exception from the
hitherto prevailling general rule that movables are not mortgagesable.
However, the provisions of the Law of 1924 have not yet been applied in
practice.

As to the other group of real rights, namely privileges, an air-
craft, like other movables, remains under the rule of the Civil Code
provisions relating to general privileges. Moreover, these unregistered
common law privileges on movables take precedence over the aerial mort-

78

gege.

2, Great Britain.

Being a chattel within the rule of English common lew, an aircraft is
not susceptible to be mortgaged as a ship can be. As a chattel, it can
be pledged, but "this is, however, not a method likely to appeal to the
owner of an aircraft and desirous of raising money on it", The only
devices to raise money on aircraft provided in Englend are: 1) bill of
sale or 2) floating charge or deben‘bure.80

Bills of Sales were introduced by the Act of 1882, This Act re-

quires written form of the act and stipulates that it should be wit-

nessed and reglstered, and should specify the amount lent and the inven-
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tory of charged goods as well. Sanction for noncompliance with these for-
ma) requirements nullifies this act. Written form and registration are
used instead of dispossession when a chattel is pledged.

A floating charge which is usually put on the whole assets of a
company is a typical method of lending money to big corporate entreprises
by means of the issuence of debenture bonds. It confers a privileged
right of priority which is especially advantegeous in case of bankruptey
when the creditors from this act have to be satigfied before the others,
In virtue of the Companies Act of 1948, a floating charge act should be
registered within 21 days with the Registrar of Companies.

The floating charge has been very favorably commented on by some
European writers as a very practicable and suitable way of establishing

81
credit for commercial sirlines,

3. United States of America.

The Civil Aeronautics Act of 1938, Section 503, stipulates the kind of
real charges to which an aircraft mey be subjected. They are the follow-
ing: 1) mortgages, 2) leases, 3) conditional sale, and 4) equipment
trust. All these rights must be registered in order to acquire validity
towards third parties.

The chattel mortgage is of great practical value.82 It confers a
lien upon the mortgegee. There is no special form prescribed for the act
of chattel mortgage. If, in practice, a form is applied, it msy serve
only the purpose of an eventual proof, The value of this real right is
strictly nationsl. Hence, when en aircraft crosses a nationel border on

entering a state in which chattel mortgage is unknown, as in Englend, or




is based on entirely distinct concepts as in Frence, this privileged sit-
uation of the chattel mortgagee would lose all its original value,
Leases, the second form of real charges, is very similaer to con-

ditionel sale.85

It provides thet the lessee, after having paid a certain
amount of money in rentals, is entitled to become the proprietor if he
agrees to pay an additional sum, A pure form of lease usually stipulates
that after a certain period of time the chattel should return to the
lessor, A lease which does not contain such a stipulation is presumed to
express the intention of the parties by becoming a conditionsl sale con-
tract.

Conditional sale is not subjected to any special requirement as to
the form in which it must be written. It has only to be registered in
order to acquire the status of a privileged cleim towards third perties.
When the purchaser defaults in his payment, the privileged vendor is en-
titled either to teke back the chattel, or to sue the purchaser for ad-
ditionel peyments. Legal provisions concerning conditional sale vary
from state to state. In the State of Pennsylvenia, for instance, the
validity of this privileged claim is not recognized as extending towards
third parties.

Equipment trust is a form of obtaining credit largely used by
railwey companies. It is also very suitable for airlines, In an equip-
ment trust deal, four parties are involved: the vendor of the equipment,
the trustee, and the beneficiaries of the trust. The trustee issues cer-

tificates to the beneficiaries, pays the sale price to the vendor, and

acquires title to the property. He performs also an agreement of the
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lease with the purchaser, in which the latter obligee himself to pay back
the borrowed money, and the former, to transfer the title to the chattel
upon the completion of the psyment. In the case of nonpayment of the ag-
reed rentals, the trustee has the right to claim possession of the chat-
tel and to sell it in order to pay back money to the beneficiaries of

the trust,

4, Caneda,

Before entering into any enquiry concerning which specifiic types of real
righte are admitted under the rule of Canedien law, it should be borne
in mind that Canada is & federal state. The British North America Act,
the supreme law of this lend, has grented to the Provinces the power to
legislate over private rights.86 Therefore, at present, the subject of
real rights in aircraft has to be exsmined separately in individuel prov-
inciel legislations. For the purposes of obtaining a general picture,
this taek may be simplified by the fact that the legal systems of the
Provinces are, as a rule, common law systems, with the exception of the
civil law system in Quebec. The following real rights may be accounted
as purporting also to asircraft: 1) chattel mortgage, 2) conditional sale
or hire-purchese agreement, 3) lien note, and 4) equipment trust.

In the common law Provinces, an aircraft may be subjected to chat-
tel mortgage as provided under the various provincisl statutes.87 The
Quebec Civil Code, however, (as the French Code does also), considers
movable property not mortgageable.88 The purpose of instituting chattel
mortgages was to enable creditors to obtain security for money lent for

the purchase of household furniture, agriculturel equipment, and machin-
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ery generally, or to secure repsyment of a past debt. Chattel mortgage
Acts usually provide that the mortgage must be registered in a County
Court and it is effective only in the County Court District where the
mortgaged property is located. A mortgaged chattel, therefore, cannot
be seized outside the jurisdiction of the applicable County Court. Be-
cause of the mobile character of aircraft, this type of legal device
does not commend itself to be applied ae security.

A conditional sale or hire-purchase agrsement provides that owner~
ship in goods does not pass until the purchase price has been peaid. This
device is often used to secure payment of the purchase price of aircraft.
It is also recognized under the laws of Quebec,

The lien note is the third method of financing the purchase of
chattels.go This is something like a hire-purchase asgreement. It can be
put into effect only at the time of sale, To be valid, it must be eccom-
panied by a transfer of possession but not of the ownership of the chat-
tel. The requirement of their regisgtration is not obligatory in every
Province. This formd security is extensively used in the sele of auto-
mobiles.

The equipment trust is the fourth method of finencing the purchase
of chattels. The Federal Goverrment enacted this method of financing for
reilvways in sections 137 to 146 of the Railway Act, which provides for
the registration of mortgages, e’c,c.91 0il companies, tank-car companies,
and tenk-line companies, as well as other orgenizations which require
large emounts of capitel to be invested in movable and salable equipment,

may meke use of equipment trust obligations to finence the purchase of
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equipment.

The above-mentioned securities in chattels exist under provincial
laws except for the equipment trust provided in the Railway Act. This
Act requires that securities, according to provinciel lew, have to be
reglstered within the County Courts; and in the case of equipment trusts
for railways, the instrument of such security has to be "deposited in
the Office of the Secretery of State of Canedas, end notice of such de-
posit shall forthwith be given in the Canada Gazette“.92

5. International Convention the Only Solution to the
Conflicting Concepts of Real Rights in Aircraft.

A. Qauses of these conflicts.

The preceding short survey of the four legal systems, representing at
the same time countries with major airlines, indicates that substantisal
differences exist among these systems as to the legal concepts with re-
gard to real rights in airecreft. First, these differences pertain to
the kinds of real rights to which an aircraft may be subjected. Second,
they may relate to the legal measures which are provided in these sys-
tems to enforce these rights. Both kinds of rights end legel means pro-
vided for their execution correspond strictly to the degree of evolution
of a given legal system. With few exceptions (as for instance, in France,
where the law of 1924 creasted a legal basis for the institution of air
mortgages, or in the U.S,., since the enactment of the Civil Aeronsutics
Act of 1938, which elso provides for e distinct type of securities in
aircraft), the remeining legal systems regard the matter of reel rights

in aircraft es belonging to the scope of their common (civil) law rules.
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As a genersl rule, it may be seid that an aircraft, for the time
being, is deemed to be moveble "in tranaitu“.95 Such an aircraft, when
passing through different countries with distinct legel systems in the
matter of real rights, is subjected to the rules of these different
countries. Since positive law changes from state to state, and in the
case of a federal state, changes within the national boundary, such a
situation would give rise to countless cases of conflicts of laws. In
such a situation, en international juxtaposition of real rights would
take place and the rights of creditors or lawful owners of aircraft
would be jeopardized by the application of public policy principle, or
by local privileges of common or &ivil laws.9

In the case of vessels, the matter of real rights has been incor-
porated into statutes which were promulgated in both civil and common
law countries, in the course of the Nineteenth and Twentieth centuries,
These enactments accentuated, to a great extent, the divergencies eslready
existing in the legal provisions of the maritime systems. Notwithstanding
this fact, the old tradition in the case of vessels still may offer some
similarities and common cheracteristics of approach when the matter is
examined at the international level. This, however, cannot be the case
with the subject of real rights in aircraf't. Air transportation is only
fifty years old and therefore cannot have centuries-old tradition behind
it. Besides, private law matters concerning sircraft were subjected to
the bodies of national legislations even before any customary rule could
have been created.95

The problem of real rights in aircraf't, at present, is a purely
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domestic question of individual legel systems. Only through the medium
of an international convention removing the application of the principle
of public policy cen this problem become a component of international
private air law,

B. International Legal Bodies in
Charge of Drafting Such Convention.

CITEJA (Comité International Technique d'Experts Juridiques Aériens) was
the firat international legel organization entrusted with the task of
elaborating en international convention on real righte in aircraft.
Created in 1926 during the first internstional conference of internation-
al privete air law, held in Paris, it was concelved as an official body
composed of lawyers designeted by individual member-states to CITEJA.96
Each state could designate as many delegates as it pleased, but was
granted only one vote in sessions of the Committee. The Committee was
divided intoc four commissions charged with the study of individual sub=-
ject-matters.

The commissions prepared preliminary drafts which, in turn, were
submitted to the whole Committee for approval; After that, such drefis
hed to be presented to a diplomatic conference for the final touches and
for a vote of acceptance. After this stege, the remaining procedure was
ratification according to the constitutional provisions of individual
states.

In this manner, CITEJA worked out the following draft conventions:
the Warsaw Convention on the liability of an air carrier (1929), Rome

Convention on damages caused on the surface; and still another on "saisie
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conservatoire" (1933); and the Brussels draft conventions on salvage and
collision (1933).

Study on the preliminary draft convention concerning real rights
in eircreft was commenced immediately. As early as 1927, the commission
charged with this subject had prepared a report on it. In 19351, during
the plenary session of CITEJA, the above commission presented two pre-
liminery drafts: one relating to aeronautical property and register, and
the other one relating to mortgages and privileges in aircraft. These
drafts received the approvel of the Committee. The third step, namely,
acceptance by a diplomatic conference, was still needed. This, however,
did not teke place before the outbresk of World War IXI. Obviously, the
criticism aroused by these two drafis was the main reason for the delsy
of this conference.97

Af'ter the war, the first session of CITEJA was held in Paris in
Jenuery 1946, In July of the same year, sessions of the commissions took
place also in Paris, These sessions were continued in November in Cairo,
The two preliminary drafts of 1931 were then discussed and examined in
connection with the new legal conditions created by the Chicago Conven-
tion 1944, which set up the post-war status of international civil avi-
ation. During the Ceairo session, an important question had to be decided:
whether it would be possible for CITEJA to continue its work along with
the recently provided Legal Committee of PICAO (later ICAQ). Moreover,
the Legal Committee, according to the resolution taken by the Assembly
of PICAO in Montreal, Mey 1946, was called upon to deal with both public

and private air lew matters as well. It appeared that the simultaneous
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exigtence of both the Legal Committee and CITEJA would become impossible.
Consequently, the Cairo meeting passed a vote that CITEJA should be dis-
solved and its archives handed over to the Legal Committee of ICAOQ.

From that time on, the question of the elaboration of international
convention on real rights in aireraft became the ambitious duty of the
Legal Committee within ICAO. The ICAQO Assembly held in Montreal in May
1947 was presented with the so-caelled Parisian draft convention, worded
in February 1947 by a committee composed of English, American, French,
and Belgisn lawyers. The fourth Commission of the Assembly held in Mon-
treal formulated a new text and submitted it to the Legal Committee
vwhich met in Brussels in September 1947, Out of that meeting csme the
so-called Brussels draft which served as basis of discussion.in Geneva
in June 1948, when the final draft convention on real rights in aircraft
was voted upon and subsequently signed,

A more detailed discussion of these three stages, namely, CITEJA,

Brussels, and Geneva, will be presented in Chepter III.
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CHAPTER 1II

VESSELS AS SUBJECTS OF RIGHTS IN NATIONAL AND INTERNATIONAL L AW




lo

SECTION I

Title

1. Registration of Vessels

From a historical point of view, registration of merchant vessels as a
necessary legal formality was first introduced into English law in 1660,
end into French law in 1681.99 These enactments were conceived primarily
as a defense for home-built shipe. Requirements of registration, at that
time, were imposed exclusively on foreign-built vessels when they wefe
put under the ownership of nationals.

In the ensuing centuries, the practice of registration of merchant
vesgels was extended to both foreign and home-built vessels as well. Com-
menting on later statutes, Ch. Abbott remarks that "the great, and, per-
haps, the only original object of these statutes was to advance the pub-
lic policy of the State by the notoriety of property obtained through the
medium of a public register, a measure adopted with numerous improvements,
from the wisdom of former times".loo

It was until the Nineteenth Century that registration statutes were
enacted in most maritime states, and the reglstration of merchent vessels
beceme a general rule of private maritime law.IOl Moreover, the scope of
real rights susceptible to registration, over a period of time, has been
enlarged considerably. Besides the right of ownership, ship mortgeges also
are now registered to enable them to acquire the privileged status prov-
ided for them in various national legislations.

A brief survey of the respective provisions in the four groups of

maritime legislations should enable us to appreciate properly the legal
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extent of the act of registration of a vessel as creating e clear and
complete title of property at the nationsl and internationsl level as
well,

A, France.
The register of vessels in France is kept by the Administration of Cus-
toms which maintains offices in the major ports.102 Certificates of
original owmership, which are called 'actes de francisation', contain
all the data pertinent to a vessel: its name, tonnage, place of construc-
tion, and the name of the owner.lo5 In the case of transfer of ownership,
the name of the new shipowner is shown on the same certificate through a
formality called 'acte de mutation en dousne' executed before the same
office, The certificate of registration in both cases (i.e. 'francisation'
and 'mutation en dousne') produces equal legal effects; namely, a) it
establishes the identity of the vessel; b) is the proof of its national-
ity; end c) it is an unquestionable evidence of the rightful title of

. 104
property in the vessel.

B. Germany.

The registration of veasels in this country was introduced by the Law of
1899, In virtue of it, special courts, the so-called 'Amtsgerichte’,
were designated to keep the register. This register is public in the
sense that the data contained in the inscriptions can be disclosed to
anyone desirous of knowing them, All transactions concerning a vessel
are inscribed therein, including real charges.lo5 The certificate of
registration possesses, as in France, the quality of absolute proof with

regard to the title of maritime property and to the existence and extent
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of other real rightes as well.
C. England .

The law at present in force in respect to registration of British ships

is the Merchent Shipping Act 1894. It requires that vessels be registered,

and a certificate that this has been done is essential to their recogni- .

tion as British ships.106

As elsewhere, registration in England serves the following purposes:
a) it establishes a clear and complete title of property in British ships;
b) it enables qualified persons, by entry in the register, to proceed
vith e rapid and convenient method of transfer of property in vessels,

It may be noticed, however, that in comperisen with the Continen-
tel maritime systems, where the contents of the certificate of registre-
tion are considered as an absolute proof of ownership, "registration in
Englend is merely 'prima facie' evidence of ownership, which may be re-
butted by proof that the true ownership is elsewhere“.107

D. United States.

Similar provisione are in force in the United States. The Merchant Mar~
ine Act of 1920, Section 30, which, at present, governs the problem of
registration of vessels, requires that the registration be effected in
ceses of the institution of originel ownership, the transfer, or the

establishment of a maritime mortgege. No such transmissions cen be con-

108
sidered legelly binding without a registration duly performed.

2, Uniformity of National Rules Relating to Registration
and the Question of Conflict of Laws,

A short survey of legislations in the major maritime systems shows that,
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at present, registration of merchant vessels is the general rule of
private maritime law of most maritime States. These systems may vary

as to the provisions determining the conditions under which ownership
in vessels is to be accorded. Some of them (for instance, Englend, the
United States, and Germany), traditionally enforce their restrictive
provisions that the ownership of vessels must belong only to the nation-
als of the respective countries.109 Frence is more liberal in this res=-
pect, as the Law of 11 June 1845 stipulates that st least half of the
property of the ship should belong to French nationeals,

Yet these conditions (and underlying them, political consider-
ations) are entirely matters of domestic concern, and as such cannot
pertain to international law.llo

Since internal policy considerations are foreign to internationsl
law, such law must be concerned exclusively with the legal consequences
which are created by the universelly-applied practice of registration
of merchant vessels. These coﬁsequencee are as follows:

1) certificate of registration which is carried by
a vessel engeged in international transport is the
only evidence of a complete and clear title of
property in a vessel;

2) the law of the country which issued such a certif-
icate appears to be the only applicable law in
matters regarding its legal extent and the velidity

of real treansmissions operated.

In this conmection, it msy be noted that the Brussele Convention




on Liens and Mortgages, of 1926 when stipulating in Article I about

the registretion of ship mortgsges, indirectly implies these consequences.
This characteristic legislative omission does not seem to be an

incidental one. It appears to be rather in perfect harmony with the pre-

vailing rule of internstional law "that ownership ie a right which

‘propria virtute' obtains recognition in international law, and no con-

111
ventional agreement is necessary to reinforce it."
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SECTION 1II

Liens

1. General Meaning.

From time immemorial, merchent vessels have been engaged in internation-
el commerce., The performance of their duties very often required that a
loan hed to be contrected, supplies or other services bought, in order
that the vessels might be able to continue their trips. Such contracts
made by a ship, or services rendered to it, soon attracted the attention
of Roman legislators. They enacted laws according to which "every man
vwho had repaired, or fitted out the ship, or lent money to be employed
in those services, had a privilege or right in payment in preference to
other creditors, upon the value of the ship itself, without any instru-
ment of hypothecation, or eny express contract, or agreement, subjecting
the ship to such a cla:l.m“.l12

At present, countries which have adopted Romen Civil Law as the
basis of their jurisprudence, have given an identicel legal meaning to
the above-cited maritime rights or privilegea.l15

These maritime privileges, or 'liens' as they are known in the
Admiralty, appeer to be of utmost importance to the purpose of maritime
trade and commerce, and have been so since the earliest period of his-
tory. The so~called maritime causes which gave rise to them in the course
of centuries were subjected to changes, Especislly, in the Nineteenth and

Twentieth centuries, because of the revolution in the techniques of navi-

gation, a consideresble evolution in these causes took place and was sub-




sequently reflected in the respective legislative acts.

As a general rule, it may be said thet present-dsy meritime liens
ere recognized on a contractual or quesi-contractusl basis, and "the
ship by the general meritime law msy be held responsible for the torts

114

and misconduct!,

2. Kinds of Maritime Liens in the Major Legsl Systems.

A. France.
By Article 191 of the Code of Commerce (before the amendment of 1949)

the following causes give rise to maritime privileges which rank accord-

11
ing to the order of enumeration: 2

1) judicial cost of sale;

2) pilotage, tonnage, towage, mooring;

3) wages for keeping and watching;

) hire of warehouse for storing a ship's appurtenances;
) repairing since a ship's last voyege;

) wages of captain and crew;

) advancement for necessities;

) sums due to the vendor;

) bottomry used for repairing the vessel and victualing;
10) insurence premium for last voyage;

11) indemnity for non-delivery of the goods.

A brief examination of this compulsory enumerestive listing of meri-
time privileges indicates that the privileges are predominantly contrac-
tual or quasi contractusl liens. In contrast to other maritime systenms,
the absence of delictual and quasi-delictuel causes, such as collision
and salvage, is striking. Until the passing of the amendment of 1949, =
claim for salvage, for instance, had to be sought in accordance with
article 2102(3) of the Civil Code. Hence, the claimant was granted only

116
a civil law privilege, the ranking of which was uncertsin. Still worse
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was the situation of a claim arising out of collision. Its purely del-
ictual‘character did not fit with the contractual concept of French mari-
time liens.117 After the implementetion of the Brussels Convention in
1949, the French courts have the legal basis to recognize 'collision'

and 'selvage' as maritime liens towards vessels of all foreign countries.

A strohgly characteristic feature of French maritime liens enumer-
ated in Article 191 is the llens rank according to the order prescribed
in that law. It follows therefore that they ere divided into privileges
of higher and lesser dignity according to the precedence which a given
maritime cause has been granted in this enumerative order.lLiens of more
recent date take precedence over those which occurred earlier, and claims
| vhich attach to the same event are deemed to have occurred at the same
time.118

As to the extent of & maritime lien under the rule of the French
Code of Commerce, it comprises the vessel, its freight, and the access-
ories of both, whereas the other privileged claims attach to all the
goods of the debtor including ships or vessels. It may be noted, however,
that they also involve the personal liebility of the shipowner, since he
is responsible in civil law for the acts of the captain and the crew,

It is held that the most characteristic feature of maritime liens
is the fact that they may attach meritime property unconditionally.119
In French legal terminology, this character is called ‘'droit de suite'.
Article 190 recognized this character of 'droit de suite! ﬁith regard

to maritime liens, but it stipulated, at the same time, that this uncon-

ditional character is lost when the vessel makes & new sea voyage regise




tered in the name of a new owner. Equally, the extinction of this 'droit
de suite' occurs when a vessel is sold and certain formaslities provided
by law (19.2,1939) accompany this sale. The above-mentioned law provides
that the "droit de suite" of the privileged creditors shall be deemed
extinguished after two months have elapsed from the date of sale duly
registered and published in the "Bulletin Officlel des Ventes et Ces-
sions de Fonds de Commerce". Besides, article 196 provides for two ad-
ditional causes of extinction of maritime liens., They occur in the foll-
owing cases. 1) judicial sale, end 2) confiscation.
B. Germany,
Article 754 of the German Code of Commerce stipulates the following
ceuses as giving rise to maritime liens:
1) Preservation charges at the last porti;
2) All public dues and charges on & ship;
3) Wages of the master and crew;
4) Pilotage, salvage;
5) Generel average;
Bottomry and credit arraengements;
7) Non-delivery or damage to goods;
8) Other transactions of the master in the scope of his
authority;
9) Faults of the master and crew;
10) Compensation of seemen,

Those are the privileged cleims which may be made on ship and
freight. In addition to these, the German Code of Commerce admits mari-
time liens which mey also be instituted on cargo. These are: 1) claims
for freight; 2) for bottomry; 3) general average; and 4) salvage (Art,
760). Article 776 provides that maritime liens on ship and freight have
priority over all other liens. What concerns their ranking inter se is

as follows: the expenses of watching and keeping the ship at its last




port, where the ship is going to be sold upon a writ of execution, these
expenses rank first in all cases.lzo

Next to this lien follow:

1) All public dues and charges;

2) Claims of the crew (wages);

3) Pilotage, salvage, general average, bottomry,
and other credit arrangements;

4) Damege of goods;

5) Other transactions; (Art.754).

As has been mentioned above, there is a considerable difference
between maritime llens in both the French and the German systems. Above
all, it should be noted that in the German system, delictual causes such
as salvage have been admitted as giving rise to maritime liens. Another
importent distinction consists of the fact that in Germeny there may be
separate liens on a vessel and its cargo on the one hand, and liens on
the cargo on the other hand. Moreover, in German law, the extent of the
meritime lien is strictly limited to the so-called 'fortune de mer', which,
in practice, amounts to the fact that a privileged creditor cannot pursue
his claim beyond this limit, i.e., he cannot invoke the personal lisbil-

2

ity of the shipowner.1 1 The concept of ‘'fortune de mer'! is also a deter-
mining factor in the matter of establishing the ranking of meritime liens.
Thus, liens are ranked after each sea voyage when it beccmes necessary
to make an account of the 'fortune de mer', Consequently, charges which
occurred during the most recent voyage take precedence over those which
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occurred earlier,

In a way similar to the provision contained in the French Code of

Commerce, the German Code stipulates that maritime liens on a ship may
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be enforced against all third parties who have possession of the vessel. ’

Hence, the unconditional character of & maritime lien is fully preserved
in the stipulation of this provision. The extinction of this uncondition~
el character (the French 'droit de suite') may take place under circum-
stances provided by lew. They occur in the following cases:; 1) when a
voluntary sale takes place and a duly performed notice reaches the cred-
itors; 2) vhen a public sale is executed el home; 5) when the same occurs
abroad; 4) when the sale is executed by the master within the scope of
his authority which is subsequently confirmed by the Court; 5) when it

24
is ordered by a government; and 6) when it is sold as a 'good prize'.1

C. Englend.

For many centuries the English common law courts competed with the admir-
alty as to the jurisdiction over maritime ma‘b‘bers.lz5 A most effective
plece of legislature which took place in the courese of the Nineteenth
and Twentieth centuries crystellized the extent of the Admiralty juris-
diction and provided for a clear distinction of the kinds of real rights
to which an English vessel might be subjected. The most important emong
these statutes then enacted arethe following: the Admiralty Courts Acts
of 1840, 1861, 1894, and the British Consolidated Act of 1925, By virtue
of these statutes, meritime liens arise from such particular maritime
causes as:

1) bottomry and respondentia

2) collision, damage;

3) selvage;

4) seamen's wages; 126
5) master's wages and disbursements.
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These causes constitute a legal basis for the most genuine mari-
time liens.Moreover, it may be also emphasized that in the case of the
sbove-mentioned maritime liens, the right 'in rem' by means of which
they are enforced belongs to the inherent jurisdiction of the Admiralty
Court and mey exist independently of atatute.127

Causes which determine maritime liens are composed, unlike the
French law, of contractual and delictual causes as well. Collision is
a typicel example of a tortual lien, Accordingly, this classification
into contractual and delictual liens has well established the order of
renking so that liens 'ex delictu' go before liens 'ex contractu'. With-
in this division, however, liens ere supposed to be equal and coordinate.
An exception has been made only in respect to liens for salvage. Because
of the weight and lmportaence of this type of lien, it usually renders,
to the 'res' it was accorded, precedence over all other liens 'ex con-
trac‘bu'.l28 Therefore, it may be said, the lien for salvage enjoys a
very privileged status esmong English maritime liens. This privileged
position becomes obvious during procedures before the Admiralty when
enforcement of clalms for salvage services resemble rather the American
procedure 'in rem' than the English one.129 Apert from this, the general
rule is that liens 'ex contractu' rank in the inverse order of their
attachment to the ‘res'.l5o

The legal extent of a maritime lien, as a general rule, comprises
the ship, its accessories, its freight, and its cargo. However, its

limits may vary according to the type of meritime lien. In the case of

bottomry, for example, such a lien may extend to the vessel and its
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freight, or to the vessel, its freight, and its cargo respectively. When
the lien is established on the cargo alone, it is called 'respondentia'.
In this case the shipowner is allowed to seize the cargo, only in order
to compel the cosignee to remit to the court the amount of the freight.lEl
In the case of salvage, the lien embraces the ship, its freight, and itse
cargo. Furthermore, a salvor by virtue of the Admiralty Court Act of 1861
is provided with a possessory lien with regard to a salvaged vessel.1§2
Liens for seamen's w&ges cover the whole ship, with no part being any
more important than another. It extends to the freight, even to that
peayable to subcharterers, and where the proceeds from the sale of the
ship are insufficient, the freight must be paid to the court. However,
where there is no lien on the ship for wages, there is none on the
freight, for the lien on the freight is dependent upon the lien on the
ship.133 The lien for a master's disbursements and wages in this res-
pect has been made equal to that of the seamen by virtue of the Shipping
Act of 1894.154

Causes of extinetion of maritime liens are quite numerous. G. Price

135
counts eleven of then. They mey be grouped, however, into three main

classes: 1) Causes of extinction by virtue of the léuL as for example,

limitation by statute; negligence to follow the delay imposed by statute;
sale by the Court; non-receipt of the claim against the vessel for the
unpaid wages of seamen if, upon agreement, these wages remained in deposit
with the managing owner; and retention of the ship by selvor.

2) Causes of extinction by virtue of an agreement stipulated or

presumed, In this class are comprised: payment and acceptance; acceptance
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of bail; agreement to postpone payment of bond (bottomry); teking of a
security instead of payment in cash,

5) Causes of extinction by virtue of vis mejor, such as: capture

of the vessel; its loss or destruction.

D. United States,

The list of maritime llens which may be enforced before the United States
Adnmiraelty was established by the Maritime Liens Act of 1910 and the Mer-
chant Shipping Act of 1920. The following causes have been stated in
them as giving rise to maritime liens:

bottomry and respondentis;

repairs, supplies, and necessaries;

tort liens and collisions;

seamen's wages;

master!s disbursements;

salvage;

towage, pilotage, wharfage, and stevedore services;
breach of contract;

0o~ O\\J1 BN =
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Both contractual and delictual ceuses as well are comprised in
the above-quoted list as giving rise to maritime liens. They are, how-
ever, more¢ numerous in the United States than in Englend. Compared with
the English list, there have been added liens for necessaries, genersal
average, pilotage, towage, wharfage, and breach of contract of affreight-
ment,

In the ranking of liens, the general rule is that they are ranked
by the voyage in inverse order to their attachment, so that the latest
lien in point of time outranks prior liens., Meanwhile, certain classes
of liens (such as seemen's wages and salvage) are accorded priority over

others, Therefore, it may be assumed "that the ranking depends somewhat




upon custom, and liens are divided into classes of greater and lesser
dignity“.156

Prior to the Maritime Liens Act of 1910, liens for necessaries and
supplies furnished in the homeport were not recognized. In virtue of the
latter statute, any person who furnishes repairs, supplies, towage, has
& maritime lien, which may be enforced by suit 'in rem', This Act does
not make any distinction between foreign end domestic vessels in the
matter of liens for necessities.157

As in other maritime systems, a maritime lien comprises the ship,
its freight, and its cargo.

Extinetion of maritime liens, aceording to the general law of the
United States, occurs under the following circumstences: payment, express
agreement, sale by court, sale out-of-court in bona fide, delay in en~
forcement, giving credit, taking collatersl security, release of the ves-
sel on the deposit of a bond, forfeiture, proceedings 'in personam',
bankruptcy and insolvency, destruction of the vessel.158
3. Conflicts.

A brief survey of the legal provisions relating to meritime liens which
ere in force in the major maritime systems may easily suggest that the
variety of these provisions is the principal source of legal difficul-
ties to which a creditor of real rights in the vessel may be subjected
et the international level. Above all, these difficulties srise when
liens are called for execution in a foreign country. Then conflicts "may

relate not only to the existence or recognition of maritime liens, but

1
also to such questions as their extent, priority, and mode of extinction'.
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The appropriate national statutes or codifications contain explicit
or implicit rules of the conflicts of laws with regard to the matter of
renking, extent, and extinction of maritime liens on a foreign vessel.
Up to the present, the most frequently applied solutions in this respect
have been either the rule of the 'lex fori'!, or the rule of the 'lex rei
sitae'.

The rule of the 'lex fori!, when applied as a key for the solving
of matters of conflicts, is only an original application of domestic law
denying the acceptance of the foreign law.

This rule (lex fori) is always followed by the English Admiralty,
vhenever "the priority of claims against a ship is regarded as a matter
of remedy procedure; hence competing claime will renk according to Eng-
lish law",

This rule has elso been applied by French tribunals to solve the
problem on foreign ships.IQl

The fact that this rule is favored suggests that national courts
are reluctent to administer foreign law because it is difficult to under~
atand. Such may be the only practical justification of this procedure,
Its disadvantages, however, outweigh the aforesaid merits. An example
will easily illustrate this aspect of the problem. A French vessel, for
instence, mey be involved in a collision with ean English ship. If the
suit for damages resulting from this collision is brought before the
English Admiralty Court, the lien will be enforced notwithstanding the
fact that the French law (before the amendment of 1949) did not recog-

nize collision as a cause giving rise to a maritime lien. In an inverse
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case, i.e., & French vessel in fault and the suit brought before the
French civil tribunsl, there would be no legal basis for a French judge
to admit the existence of the meritime lien for collision demages, as
this cause was unknown to the old Article 191. A similar situation could
be created if, for instance, an English vessel contracted for necessar-
ies in any U.3. port. Such a transaction, sccording to U,S, maritime law

142
gives rise to maritime lien. It does not, however, in the English law,

nor in German or French legislations.145 Consequently, a transection for
necessaries contracted in the U,S, would be recognized only as a maritime
lien in the U.S. but would not be admitted as such in England, or in
other maritime systems,

To summarize, it may be said that the rule of 'lex fori', when
applied to maritime liens existing on foreign ships, does not appear to
be an adequate solution in meeting the needs and requirements of modern
international maritime intercourse. Thisg rule appears to guarantee only
the interests of one party represented et the maritime trial; namely, the
party of the forum. The other party, nemely the creditor of reel rights
in a vessel, is not so well secured that his rightful interests, although
originating in other situs, will be properly protected.

Another method of solving opposed real rights in a foreign vessel
is the rule of 'lex rei sitae';"the law of the place where the facts giv-
ing rise to the alleged lien occurred“.144

This rule is applied to some extent in Germeny when the matter of
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causes giving rise to maritime liens on a foreign ship is involved,

With regard to ranking end priority, however, it is the rule of 'lex fori!
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which is applied.

A standard similar to that of Germany embraces American Admiralty
practice. When a vessel is seized and sold in an American court of admir-
alty, the existence of a lien is determined by the 'lex rei aitae'.146
However, the priority of liens, when foreign 1ienoré are involved, seems
to be doubtful, The matter is treated as purely procedural. There are
some cases which indicate that the priority of liens is a substentive
natter and that the foreign law should be followed.14

There should be no doubt that the 'lex rel sitae' is more advan-
tageous than the 'lex fori'! as a key to solve international conflicts
concerning real rights in vessels. Paraphrasing E. Rabel in the field
of maritime law it would seem that this rule is the best existing method
of serving the principle of "international justice“.l48 This principle
requires that each legal act be treated in accordance with the law under
the rule of which it has been created. Notwithstanding this theoretical
superiority, this method is also susceptible to the creating of numerous
inconveniences. Especially mey they occur when "a number of liens are
created on a vessel which has visited several countries“.1 No judge in
the world would be able to apply several foreign laws at the same time,
Hence, the theoretical merits of the rule 'lex rei sitae' seem to be far
outnumbered by practicel inconveniences which may be created when it is
applied in practice,

The foregoing short survey of the major legislations indicates
that the overwhelmingly applied practice of solving conflicts with regard

to meritime liens on forelgn ships refers to the rule of 'lex fori'!. Even
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in the systems where the 'lex rei sitse' prevails formally (Germany, Uni-
ted States), the 'lex fori' is not totelly excluded from their courts.

It was the noble aim of the Comité Maritime International during
its twenty-year-long endeavours to find another solution which would
stimulate international maritime intercourse, The result of these endea-
vours is conteined in the Brussels Convention on Liens and Mortgages,

1926,

4, BSolution Suggested by the Brussels Convention, 1926,

Article 2 of the Brussels Convention establishes five maritime liens
which are to be given priority over mortgages, hypothecations, and other
siﬁilar charges, By virtue of this article, the following causes give
rise to maritime liens: 1) all public dues and charges; pilotage and
conservatory charges; 2) seamen's and master's wages; 3) salvage and
general average; 4) collision damage; 5) captain's disbursements within
the scope of his authority for supplies and necessaries,

The order of ranking of these liens has been conceived as an un-
elterable one. The stipulation from article 3, para. 1, requires that
Contracting States shall not be allowed to change the order of ranking
established in Article 2. As a supplementary provision there, it had
been stated that individuel states may provide in thelr national legis-
lations for other causes of liens, but these other liens can only follow
the privileges of the first rank and mortgages. Hence, articles 2 and 3
are of paramount importence as far as the number and ranking of maritime

liens are concerned. The character of this provision may be said to be

that of a lavw-making rule in the sense that it intends to mske uniform
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the hitherto prevailing provisions in different maritime systems in res-

pect to ranking of maritime liens.

Of course, acceptance of this rule of uniformity within the mari-
time community of states would render the problem of conflicts immaterial,
and the respective rules concerning the causes and ranking of meritime
liens would become rules of domestic law, which would then be identical
in el1 states ratifying the Convention.

Another aspect of the meritime lien which is susceptible to con-
flicts at the international level is the extent to which a maritime lien
may attach to a vessel, The Convention explicitly stipulates that the
maritime lien which attaches to a vessel includes also the freight "for
the voyage during whicgh the secured claim arises and to the accessories
of the vessel and freight accrued since the commencement of the voyage"%50
Furthermore, each lien, without exception, is entitled to that extension.
Article 4 contains a very exhaustive interpretation of the term access-
ories. It is worth mentioning that "payments made, or due to the owner
on policies of insurence, subvention, or subsidies" are deemed not to be
accessories. Equally, in the matter of the extent to which a lien may
attach, the provision of the Convention, when adopted, will supersede
some contrary provisions in this respect in such major maritime systems
88 Germeny or England.l51

The third aspect of maritime liens, which is of primary importance
ag far as conflicts are concerned, is the matter of the extinction of

meritime liens. In this matter, individual national legislations vary to
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a great extent, 2 The Convention provides for two kinde of reasons which




give grounds for the extinction of meritime liens, These are: 1) national,
2) international, i.e. those provided in the Convention.l55

A period of one year was set for all liens except those for necess-
ities, for which a period of six months was provided, after which they
lose their validity.154 The one-year period (or six months in the case
of necessaries) commences either from the date of the occurrence of the
cauge, or from the date on which the claim becomes enforcea.ble.155

In providing for twofold causes of extinction of maritime liens,
the Brussels Convention thus left the way open to national causes as
possible sources of conflicts at the international level. Yet, in this
comnection, it is interesting to note that Article 9, para. 4, imposes
on national legislations an obligation not to permit the extinction of
eny lien as a result of sale, "unless such sale is accompanied by such
publicity as mey be prescribed by the national law",

Sumerizing the substantial provisions of the Brussels Convention
with regard to maritime liens, one may conclude that, in the matter of
causes giving rise to liens, their renking, the extent to which they

attach to the vessel, and even partially in the matter of causes of ex-

tinction, these provisions are of a uniform character. Contracting Par-

ties to the Convention are bound to implement these stipulations in
their national legislations, In such a situation (i.e. these stipula-
tions having been implemented in the individual meritime legal systems),
the cases in which there were conflict of laws would become quite rare.
In the remaining provisions relating to the general legal status

of maritime liens, the stipulation which is contained in Article 8 and
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which states thet liens follow the vessel into whatever hands it may pass
is of great importance, Furthermore, to emphasize the general character
of maritime liens, Article 11 adds that such liens are "subject to no
formality and to no special condition of proof!

The cheracter of these two rules if in perfect agreement with the
actually prevailing situation in this matter in the mejority of maritime

156
ey stens.
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SECTION III

Ship Mortgages

1. 8hip Mortgage: Modern Medium of Maritime Credit.

A lien for bottomry may be regarded as the oldest form of maritime
credit. We are told that this form of meritime credit wes already known
to the shipowners of ancient India and Greece.157 The Medieval ship oper=-
ators also used it very extensively. At present, the lien for bottomry
still appears at the top of list of maritime liens in the majority of
meritime legislations, notwithstanding the fact that its significeance in
the past cannot be compared with that of 't-oday.l58

The bottomry loan usuelly was contracted for by the shipowner be-
fore the departure of his;ship, on the condition thet the money lent
would be applied to the necessities of the ship. Furthermore, the loan
had to be repaid on the completion of the ses=~voyage. On the whole, it
may be said thaet the lien for bottomry ie "in the nature of a mortgage,
but no property passes as by mortgage and no poséession is given as by
a pledge".159

Ship mortgage statutes, which were eﬁacted in all the major mari-
time systems during the Nineteenth end Twentieth centuries, resulted in
the fact thet liens for bottomry lost their prior value as means of meri-
time credit. Obviously, technicel progress in sea-navigation, which coin-
cided with the ship mortgage enactments, contributed grestly to the fact
that the role of bottomry loans was replaced by ship mortgage contracts.

Thanks to this technical progress, see-going vessels became incomparably

larger and, as a result, the safety factor was increased; at the same
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time, the cost of their construction also grew greater. Consequently,
these new conditions required a new form of credit which could fully
meet the new exigencies of maritime intercourse. Ship mortgages meet
these new conditions. In contrast with the short—term credit obtainable
by means of a lien for bottomry, a ship mortgage contract may provide a
ship owner with a larger amount of money, lent on easier terms, and for

a longer period of time.

2. Legal Status of Ship Mortgage in the Major Maritime Systems.

A. France.
The law of ship mortgeges was introduced in France in the last quarter
of the Nineteenth century.l60 Since that time, sea-going vessels with a
capacity of not lese than twenty tons can be subjected to this new type
of meritime credit.,

According to the law of 1874, the renking of ship mortgages with
regerd to maritime liens was set to follow immediately the liens enumer-
ated in Article 191 of the Code of Commerce. As Article 191 (before its
emendment in 1949) did contain eleven privileged maritime claims, the
value of ship mortgeges, regerded from the point of view of security,
could not but appesr very unatirasctive to many prospective investors.

This relationship toward liens, and consequently the value of ship
mortgages as a form of security, was considerably improved after the
amendment of 19149.161 By virtue of this law, the number of maritime liens

has been reduced from eleven to six, end ship mortgeges can be preceded

only by them,
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Another aspect, however, may be regarded as of still more direct
interest to internetional privete maritime law, This is the question of
enforcement of foreign ship mortgages before French tribunals. Until
recently, it may be noted, French courts were reluctant to admit the
validity of foreign ship mortgages within French territory. It is be-
lieved that these tribunals did adopt the practice of rejecting any such
requests for the recognition of foreign mortgages if the process of pub-
licity in the case of foreign mortgages did not conform with the require-
ments of French law.162 In other words, it may be seen that such a justi-
fication amounts to the application of the principle of public policy with
regard to the foreclosure of foreign ship mortgsges.

B. Germeny.
A similar legal situation is enjoyed by ship mortgeges in Germany. Ship
mortgage legislation was enacted during almost the same period as French
mortgages.lé5 It may also be said that in the respect of both ranking and
enforcement, the two legislations reflect the same kind of basic legal
thinking. In the matter of the ranking, ship mortgages in German law are
preceded by maritime liens on ship and freight, as enumerated in Article
776 of the Code of Commerce. Concerning the problem of the enforcement of
foreign ship mortgages, there is no evidence in the available German mat-
erial that these are accorded recognition and validity.

C. Englend.
An English ship mortgagee ranks af'ter persons having either maritime or
possessory liens, but before persons with only a right'in rem'., Because,

in English law, the number of meritime liens is incomparably smaller than
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in any other maritime system, the legal status of an English ship mort-

gage is more advantageous than it is in Frence or Germaeny. However, the

problem of the enforcement of foreign mortgages does not differ substan-
tially from the situation in previous systems. The Admiralty Courts Acts
of 1840 and 1894 do not contain a clear statement in this matter. Then,

an enswer to this important question should be sought rather in the Ad-

miralty ceses.

Yet fhe Colorado, a relaetively recent decision in this matter, can-
not provide us with a clear answer.l54 In that case, a French ship was
arrested in a proceeding 'in rem' in Englend in 1922, and sold., The pro-
ceeds from thissale were claimed by repairers claiming as necessaries
men for repairs done to the ship and a Belgian bank under a French hypoth-
eque, According to French law, a cleimant for necessaries ranks before a
mortgagee. The English Courts, however, applied the 'lex fori' to the
priorities and declared the claim of the mortgagee (whose mortgage was
made in France) preferred.

Meanwhile, the proceeds from the sale were distributed in such a
wey that the claims of the mortgagee were entirely disregarded. It is
very probable that thig fact originated two different interpretations of
the Colorado decision. One of them held that "there is no reason to
doubt that under the doctrine of Colorado/a foreign mortgage could obtain
original edmiralty juriediction in rem".105 The other opinion, and at the
game time an official view of the Comité Maritime Internationsl, main-
tained that the enforcement of foreign ship mortgages in England was un-

166

certain and unsatisfactory.
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D. United States.

Perhaps the bestlegal situetion in all maritime systems is provided for
ship mortgages under United States law. The Ship Mortgege Act of 1920
accorded to them the status of 'preferred ship mortgages'. However, the
applicability of this Law was limited to nationel registered mortgeges
only. For this reason, the Act has been much criticized, as it has failed
to provide protection for investors in foreign ship mortgages.167 The case
of Secundus which ceme before the Federal district court in 1927, ooccasion-
ed atest for the applicebility of this Act in respect to the enforcement
of foreign ship mortgages.168 In this case, a mortgage held by the French
Government on a French vessel was involved. The French cleim was rejected,
and thus a precedent established that the Ship Mortgage Act of 1920 does
not provide for foreclosure of forelgn shlp mortgages,

An importent chenge occurred in 1954, when the Public Law 447 ex-
tended the Preferred Ship Mortgage foreclosure lew of 1920, Subsection X,
to ships of foreign registry. This law is effective immediately and
applies to existing mortgages, as well as to those bearing date after
June 29, 1954.169 There is, however, one substantial difference between
the enforcement of a U.S. ship mortgage and a foreign one. In the case
of a foreign vessel, the "preferred mortgage lien" shall be subordinate
to maritime liens for repairs, supplies, towage, or other necessaries
performed or supplied in the United States, as well as to liens having
priority over domestic ship mortgages. In the case of a mortgage on a

United States vessel, its ranking may be considered much better, as it

is preceded by a smeller number of liens,
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Notwithstanding the distinction between domestic and foreign ship
mortgages, the provisions of the Law of 1954 must be considered very
adventageous, for it provides for legal measures enabling the extension
of the Admirelty process to any mortgage of a foreign vessel., In this
manner, it may contribute greatly to the international solution of the
complex problem of recognition and enforcement of international ship

mortgeges.

3, Conflicts~Proposed Solution in the Convention 1926.

This short survey of provisions relatihg to ship mortgages, their ranking,
and enforcement, leads us to the following conclusions:

1) At present, ship mortgage statutes are in force in sll major
maritime systems;

2) The ranking of ship mortgages in relation to maritime liens
varies according to each legislation;

3) In the absence of an explicit stipulation in domestic stat-
utes, individual national jurisdictions are reluctant to en-
force foreign ship mortgages.

The Comité Maritime International (C.M.I.) at its earliest meeting
attempted to find a satisfactory solution to the problem of ranking and
enforcement of maritime mortgaeges. At the Conference held in Amsterdam
(1904), a resolution was passed which recommended: a) restriction of the
number of meritime liens to such an extent that the possibility of ob-
taining maritime credit in the form of a mortgage would not be impaired,
and b) the granting of an international status of validity to national

170
ship mortgages. In the first draft convention presented to the Liver-
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pool Conference in 1905, ship mortgeges were accorded international rec-
ognition, and the rule of 'the law of the flag' was adopted as the law
governing their international validity from the time of establishment to
the time of their expiration.171 Moreover, at the subsequent conferences
of the C.M.I., this new status of maritime mortgage was never contested,
This aspect might justly be considered as evidence that the international
maritime community, at that time, had become mature enough to accept the
'rule of the law of the flag! as a way of solving conflicts over inter-
national ship mortgages.

This principle of 'the law of the flag' was incorporated, in its
entirety, in the Brussels Convention 1928, By virtue of Article I of
this Convention, a foreign ship mortgege acquires a legal effect towards
all Contracting States, under the condition that the mortgage has been
duly effected and "registered in a public register either at the port
of vessel's registry or at the central office.." Hence, effectuation
and reglstration in accordence with the law of the registry of the ship
ere the only obligations imposed upon the Contracting States, which,
when fulfilled, render a mortgage valid in all Contracting States.

As far as the ranking of ship mortgages is concerned, the Conven-
tion provides that such ranking shall follow immediately after the five
'international'! liens enumerated in article 2,

The text of the Convention does not provide for a uniform type of
ship mortgage., In this respect, the character of the provision contained
in Article I differs substantially from the provision in Article II rela-

ting to maritime liens, In the first case, it is the principle of reé=
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ognition that prevails, and in the other, the principle of uniformity.
Therefore, we may conclude that the provisions of the Brussels Conven-
tion, concerning the enforcement of foreign mortgages, do not present so
great a difficulty as those concerning meritime liens. The only trouble-
some question with vwhich individual maritime systems may be faced is
that of priority of the mortgage lien when it is competing with other
liens,

However, assertions of the principle of recognition of the valid-
ity of foreign ship mortgages, to which the law of the flag is applied
es a rule of conflicis, may be considered as the parsmount achievement

of the Comité Maritime International.
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CHAPTER III

INTERNATIONAL DRAFT GONVENTIONS ON REAL RIGHTS IN AIRCRAFT
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SECTION I

Efforts of Citeia

1. Draft Convention on the Ownership of Aircraft
and the Aeronsutic Register.,

As early as 1927, a study group under the chairmenship of a German,
Professor Richter, prepared a report on the subject of real rights in
gircraft. In 1931, at the plenary session of CITEJA held in Paris, two
separate draft conventions were submitted for finel discussion: 1) Draft
Convention on the Ownership of Aircraft and the Aeronsutic Register, and
2) Draft Convention on Mortgeges, Other Real Securities, and Aeriael Priv-
ileges. Both drafts, undoubtedly, constitute an entity, a complete set
of rules intended to regulate the subject of real rights in aircraft.
However, the draft on ownership should be discussed first, because it
contains the type of stipulations thet may be considered as introductory
to the provisions which are contained in the second draft. Article I,
para, I of this draft conteins a basic stipulstion which provides thet:
"The High Contracting Parties undertake to establish in their national
laws that every aircraft registered according to the said laws shall be
inscribed on a register for the publicity of rights by the competent
authority of the said State".

Paragraph 2 of the same article, in addition, provides the type of
register which Contracting States are supposed to introduce into their
jurisdictions: "The said register may be the one in which the aircraft
is registered on a distinct reglster. In the latter case agreement shell

be established between the two registers".
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A supplementery provision which determines further quelifications
of the contemplated register is contained in Article 5 Para. 2 of this
article stipulates that this register "must be public, end any person
may demand certified true copies". Following the provision of Article 7,
the register "must contain ell data relative to the aircraft and espec-
ially, the number of the certificate of registration, the date of regis-
tration, the mark of nationality of registration, the type of craft, a
brief description of the craft, the date and place of construction, ser-
iel number of construction, kind and power of the motors, name and domi-
cile of the owner, neme of the insured, and the other data prescribed in
Article 9",

It is clear that the provisions cited above are intended to lay
down a type of detailed stipulation concerning the data which are suppos-
ed to be inscribed in an aeronautic register of private rights,

Now the question should be asked, -What kind of legal effects,
between the perties and toward third parties, are those stipuletions
intended to produce? A very clear asnswer to this question is given in
Article 9.

1) All transfers of property 'inter vivos', assignments, sessions
of real rights, and renunciations of the said rights, sre valid with re-
gard to third parties only through their inscription on the register and
produce no effect until the date of said inscription.

2) Ageinst the one who has acquired in good faith the ownership or
a reel right from the person inscribed on the register as holder of said

rights no objection cen be made on the grounds of the lack of right of
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the person from whom his right is derived.

3) The Contracting States shall teke the measures necessary in
order to effect the inscriptions in case of trenefer due to decesase,

Consequently, the legal effects which the register of real righte
is intended tc produce between the parties and toward third perties are
of very great extent, for any change in the ownership of the aircraft,
or eny transaction (transfers, assignments, cessions, renunciations) con-
cerning real rights, acquires legal validity only if inscribed in this
register and from the date of the said inscription, Besldes, nobody can
object to the regularity of the transection if it is performed in such a
menner that the good faith of the acquirer of the said real rights can-
not be questioned.

Briefly, the register in question is presumed to create an absolute

proof of title in aircraft, or of reel rights therein, which cannot be

opposed by third parties unless bad faith on the part of the purchaser

is proven.

2, Draft Convention on Mortgages, Other
Real Securities, and Aerial Privileges.

As the title of this draft indicates, two types of real rights are inclu-
ded in this project of the Convention; namely, liens and mortgages in air-
craft,
A. Liens.
Article 7 provides for three kinds of liens:
1) "The airport fees or fees for eny other public aerial navi-

gation service arising out of the last voyage;
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2) "Compensation due because of salvage or assistance;

3) "Expenses paid in case of repairs effected by the Commander
by virtue of his legal powers, or upon his order in the course of a voy-
age for real needs, or conservation of the aircraft',

Paragraph 2 of the same article expressly stipulates that the rank-
ing of these three liens with respect to one another "shall be determined
in the above order", i.e., in the enumerative order already determined.
In eddition, it ie stated that liens arising out of salvage and repairs,
within their clase, shall be paid preferably in the inverse order of the
dates when they origineted, Yet, in the case of a lien for airport and
other fees, this rule cannot be applied.

Consequently, the lien attaches aerial property with its accessor-
ies, but "the right of preference does not include the insurance indemn-
ity“.172 Furthermore it is stipulated that the right of preference "ex-
pires after a period of three months from the day vhen the operations
vhich give rise to the privileged claim are completed. Considerations
of interruption in the above period shall be determined by the law of

the court taking cognizance“.175

B. Mortgages.
Article I of this draft provides a very clear interpretation of the
meaning of aserial mortgege. This meaning covers "a real security, whet-
ever may be its name and origin, which is inscribed on the register for
the publicity of rights, and which aesigns the aircraft to the payment
of the debt the amount of which is likewise inscribed thereon". The

condition on which the acquisition of legal effects by an aserial mort-
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gage depends is that it should be "regularly constituted and not exting-
uighed, according to the law of the Contracting State on whose register
the aircraft is inscribed“.l74

It follows from this provision that the domestic law of the Con-
tracting State is the law which determines the regularity of the consti-
tution of the aerial mortgage end the causes of its extinction., Its reg-
istration in the national seromautic register, for which detailed stip-
ulations were provided in the former draft convention, is necessary only
in order that this mortgege may aecquire an international status of valid-
ity. It may be noted in thet connection that within such a broad meaning
as that given to the term 'éﬁﬁiZg mortgage', various peculiar netional
forms of real gecurities might be comprigsed.

As to the extent to which an serial mortgage is supposed to attach
to aireraft, Article 4 stipulates that it "shall include the insurance
indemnity due in case of loss or damage to the aircraftt, but."it shall
not extend to the freight'.

As far as the ranking of the mortgage is concerned, it mey be noted
however, that by virtue of Article 7, this charge is preceded by the
three aserial privileges. The renking of mortgages 'inter se', according
to the stipulation of Article 5, "shell be determined by the inscription
" on the register®.

In the problem of the ranking of eerial mortgages as contemplated
in this CITEJA draft, it is worthwhile noting that Article 6 stipulates
that it "shall take precedence over all claims, even those of the Fisc,

which are not privileged by virtue of Article 7". Eventuelly, protocol
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enabled the Signatory States to maeke reservations as to the intended

17
establishment of a Fisc lien in their national legislations. 2

3. Précis,
We mey consider the attempis of the two CITEJA drafts from two angles:
1) We should teke into consideration the extent to which the rules of
the comparsative law prevailing at that time were familier with the mat-
ter of the aeronautic register and the problem of real rights in aircraft.
2) What legal character, from the point of view of conflicts, may be at-
tributed to the rules suggested in these two drafts. |

When, in 1931, these two drafts were presented to the plenary ses-
sion of CITEJA for discussion, an aeronautic register for the purposes
of publicity of real rights in aircraft wes not in force in any legal
system except that of France. In that country, the law of 1924 introduced
the so-celled 'registre d'immatriculation'. By virtue of Article 11 of
this law, the act of registration of aircraeft in this register creates ’
an absolute proof of title to aeriel property ~ "l'inscription vaut titre",.
Furthermore, Article 12 stipulates that any change in the title must be
inscribed in the register in order thet it may produce legal effects with
regard to third parties. In the same manner, serial mortgages (for which
the law of 1924 provides), in order to scquire binding velidity towards
third parties, must be inscribed in the same register.176 Consequently,
a mortgage which is unregistered produces legael effects only between the
two parties. Moreover, through registration, an aerial mortgage avails

itself of the so-called 'droit de suite', which follows this reasl charge

unconditionally. However, this right msy be preceded by privileged cred-
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.itors for the special charges provided in the Civil Code. !

Henceforth, a certein analogy may be traced between the French law
9f_1924 and the CITEJA draft convention on the ownership of aircraft and
the aeronautic register. The respective stipulations in both documents
provide that the aeronsutic register is presumed to create an unquestion-
able proof of title to property in aircraft.178

The intention of the second CITEJA dreft regarding aerial mortgages,
other securities and aerial privileges, is to render internationelly valid
an aerial mortgage which has been “regqlarly constituted and not exting-
uished“.179 However, this international validity can be acquired solely
in cases where the mortgage is inscribed in the aeronautic register.
Therefore, the establishment of an aeronautic register according to the
laws of the Contracting States is a prerequisite of the second draft re-
lating to mortgages and privileges.

In both stipulations concerning the establishment of an aeronsutic
register, and in those relating to the establishment of a valid aerial
mortgege, the CITEJA drafts refer to the domestic laws of the Contracting
States, i.e., to the law of registry of aircraft as to the law which
governs the regularity of registration and the validity of the mortgege.
Hence, the law of registry, which, in this case, may be considered equi-
valent to the 'law of the flag' in maritime law, was conceived in both
CITEJA drafts as the rule of conflicte in respect to the registration
and institution of a valid mortgage. However, the effects, which such
national mortgages shall produce, are determined by the Convention.18o

As far as the matter of aerial privileges is concerned, the rule

of conflicts is not the law of Contrecting States, but the stipulation
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in Article 7 (mortgage draft) which provides for a unified international
rule of e law-meking character, determining the kind of privileges and
their extinction.

These two drafts were carefully discussed by juridicisl experts
and studied also by the govermments to which they were sent for appraisal
after the Conference in 1931, However, no diplomatic conference was con-
vened to give final consideration and the necessary epproval before rat-
ification to these drafits,

Obviously the criticisms which this subject-matter aroused were of
such a nature that they impeded eny further progress in this complicated
matter of international importance. An especially strong attack on both
drafts came from the German air law experts., The provisions concerning
the establishment of an aeronautic register were especially singled out
for attaok.lel These law experts did not favour the idea of the so-called
immobilization of aircraft to what would emount, in practice, to the
applicetion of the draft convention on the aeronautic register,

The German delegation equally disliked the idea of a registered
serial mortgeage, pointing out the fact that the object of contemplated
security was still too mobile, and consequently not secure enough to be
susceptible to aerial mortgagee.182

It may be also added that international bodies of such repute and
competency as the International Chamber of Commerce end IATA shared the

183
opinion expressed by the German delegates.
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SECTION 1II

Efforts of the Legal Committee of ICAO (Brussels Draft 1947)

1. Introductory Paragraph.

Before we enter upon this subject-matter, we shell attempt to point out
some historical data which may be of some importence when we exemine the
Brussels draft,

The outbreak of World War II interrupted the efforts of CITEJA for
several years. These efforts were resumed in 1946 at the sessions held
in Paris and Cairo respectively. As we already know, CITEJA was offic-
ially dissolved et the Cairo meeting, and ite archives were then handed
over to the Legal Committee of ICAC.

In order to mske the historical picture still more complete, another
factor of importance may be mentioned, This was the promulgation in 1938
by the United States of the Civil Aeronautics Act, which provided for
several types of real charges to be established on aircraf‘t.lB4 Thus,
before World War II, another major legal system, that of the United States,
enacted a law which provided for an aeronautic register and a distinct
group of real rights in aircraft. Henceforth, the French law of 1924
ceased to be the only enactment covering this subject-matter within the
body of rules of comparative law, |

The attention of eny examiner may be drawn by the change in the
form, Instead of having two drafts es CITEJA had contemplated, the ICAQ
Legal Committee combined itwo drafts into one and also changed the title

to: "The Convention on International Recognition of Rights in Aircrafi'.

This Brussels draft is the fruit of an extended meeting of the




Legal Committee of ICAO held in Brussels in September 1947, attended by
59 legal experts and observers from 29 nations and 7 international organ-
izations. Building on the previous studies of the CITEJA and of the PICAO,
the Brussels meeting produced a text which may be rightly charscterized

185

a model of skilful compromise and harmonizing of different ideas.

186
2, "Rights Reciprocally Recognized".

As stated above (Ch. III, Sec. I), the CITEJA draft concerning mortgages
and privileges devised a type of rules for use in all states provided
that a uniform effect were attributable to them in sll jurisdictions.
Article 2 of that draft explicitly stipulated:

"Aerial mortgages regularly constituted and not extinguished,

according to the law of Contracting State on whose register

the aircraft is inscribed, shall produce the effects determined

by the present Convention".

Uniformity is no longer the principle adopted by the authors of
the Brussels draft., Reciprocity is the new dominating feature of the
new draft convention on real rights in eircraft, Article I, péra. I of
this draf't emphasizes this character of reciprocity when enumerating
rights which should be recognized among the Contracting States:

"(1) "Each Contracting State undertakes to recognize

a) rights of property in airecraft,

b) rights to acquire aircraft by purchase, coupled with
possessaion of the aircraft,

¢) rights to possession of aircraft under leases of six

months or more,




81

d) mortgages, hypotheques, end similer rights in aircraft
which are contractually created as security for the
peyment of en indebtedness".

Further, the same article states two conditions upon the fulfilment of
which the reciprocal recognition of these rights is to be granted:

1) "Provided that such rights have been constituted, and

2) are recorded in a public record, in conformity with the

law of the Contracting State whose nationality the air-
craft possesses",

It may be noted that the same conditions also were stipulated in
the CITEJA draft. However, a substentisl difference between both stipu-
lations consists of the fact that the effect of the registration of
rights in the Brussels draft is less extensive then that in the CITEJA
draft. In the latter draft, the legal effects of the inscription into
the register were conceived as creating an absolute proof of the exis-
tence of real rights toward third parties; whereas, the former one
states that "the effects of the recording of such rights shell be deter-
mined according to the law of the Contrecting State where they are recor-
ded".l87

Article I of the Brussels draft, when considered from the point of
view of the legislative technique, seems to be a combination of the first
erticles in both of the CITEJA drafts. Above all, it is apparent in the
case of the right of property. In the latter draft, this right was treat-
ed separately, as 1t had already appeared in the draft concerning owner-

ship and register. In the Brussels draft, it has been included in the
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general list of real rights and, consequently, enumerated in Article I,
para., I.

From the point of view of merit, however, the Brussels dreft seems
to be more adequate in meeting the needs of the international legel comm-
unity. There is no limit plsced upon the nature or type of charges to
which recognition may be given. Besides the right of property, three
other classes of real rights have been admitted., The first two categor-
ies,/namely, (b)"Rights to acquire aircraft by purchase coupled with
possession of the aircraft", and (c) "Rights to possession of aircraft
under leases of six months or more"/, were included to cover the finan-
cial devices used and known in the U.S.A, as the "equipment trust" end
the "conditionel sale agreement“.188 Insertion of these two types of real
rights into the Brussels, and subsequently into the Geneva draft, is an
epparent acknowledgment of their usefulness when transactions in eircraft
are involved,

The last type of real right contemplated by the Brussels draft is:
"Mortgages, hypotheques, and other similar rights in aircraft which are
contractually created as security for the payment of an indebtedness".189
This formulation, meanwhile, approaches most closely the hitherto pre-
vailing notions concerning the meaning of real rights. It is almost iden-
tical with the wording used in the CITEJA draft that: "by aerisl mortgage

190

is understood a real security, whatever may be its name and origin'.

101
2, Claims Having Priority.

There are two causes, which, by virtue of Article 3, are considered as

giving rise to aerial liens: a) "Compensation due for salvage of the air-
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craft", and b) "Extraordinary expenses indispensable for tﬁe preservation
of the aircraft",

In a way comperaeble to that of customary meritime practice, these
aerial liens are not required to be recorded, but "without recording,
follow the asirecraft and take priority over all other claims".l92 Also
in a way similer to the ranking of maritime liens, it is provided that
these two claims "shell be satisfied in the inverse order of the dates
of the incidents in connection with which they are incurrecl".195

The stipulation of Article 3, para. 3, which concerns the duration
of these liens, provides, that they "shall be extinguished unless judi-
ciel action thereon is commenced within three months from the date of
their arising". The period of expiry set up in this provision for aerial
liens is considerable shorter than that which was envisaged in the Brus-
sele maritime Convention of 1926, where a one-year limit was set up for
the majority of maritime liens.

Registration or recordation (the term used in the Brussels draft)
if effected within the three-monthe limit, establishes the fact that
liens, upon the extinction of their privileged priority, may eunter the
class of rights mentioned in Article 1.194 Moreover, recordation ie
deemed desirable, although not compulsory, as 'a notice to the world' of
the existence of encumbrances on a given aircraft.195

Salvage and expenses for preservation are the only charges for
vhich the Brussels draft provides a status of liens. Except for these
two kinds, no other claims can be admitted or recognized by the Contract-

196
ing States. ?




4, Legal Extent of Rights in Aircraft.-Spere Parts. .

After long deliberation, it was decided in Brussels that a real right
mey be extended on aircraft spare parts.197 In the majority of legel sys-
tems it is an unusuel form of pledge where accessories can become objects
of a separate right.lgs Only in the United States is this type of pledge
permitted. The Civil Aeronautics Act of 1938 stipulates that, for secur-
ity purposes, an instrument of security may be executed, "which instru-
ment need only describe generally by types..., and spare parts covered
thereby end designate the location or locations thereof“.199

According to Article 8, the conditions for recognition of real
charges in spare parts are the following: 1) the law enabling the regis-
tration of such a right has to be in force in the country of registry of
aircraft; 2) spare parts must be stored in a specified place or places;
3) public notice must be exhibited specifying items, type of right estab-
lished, neme and address of its holder, and where it is registered.

It may be noted, meanwhile, that the enumeration of items consti-
tuting 'spare parts', such as stipulated in Article 8, para. 4, is not
very different from that provided in Article 14 for the aircraft itself.
This mey lead to some contradiction in the case of an interpretation
involving the question which items should be understood as covered by
the general right in aircraft on the one hand, end which are the 'spare
parts' and the separate right on them on the other.

In summaerizing, we may point out that the idea of a distinct real

right in 'spare parts' as formulated in Article 8 of the Brussels draft
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is a characteristic innovation in comparison with the CITEJA dreft. Never-
theless, this idea, taken by itself, seems to be a logical answer to the
economic needs which air transport is facing at the present time. An exam-.
ple may help to illustrate this factor: Before World War II, the cost of
few sircreft was more than $50,000 or $60,000. This was the value of a
DC-3 or a Dekota transport. The purchase of such a plane was not a great
financial problem. Since the war, however, we see numerous large trans—
port planes, the cost of which renges from 8700,000 to $1,000,000 end
more., The 'spare parts' needed cost from 20% to 50% of the value of the
aircraft.zoo

Hence, the problem of the financing of 'spare parts' of such value

is urgent and of extreme economic importance, Simultaneously, this prob-

lem hes become in Brussels a matter of international legeal importance,
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SECTION III

Efforts of the Second Assembly of ICAO, June 19-25, 1948.

(Convention on International Recognition of Rights in Aircraft)

1. Introductory Paragraph.

The dreft Convention on the International Recognition of Rights in Air-
craft was finalized by the Legal Committee of ICAO during the meeting
held in Brussele in September 1947. Soon afterwards, reports on this
draf't were circulated to all Contracting States end International Orgen-
izations such as: IATA, International Chember of Commerce, International
Law Association, snd International Union of Aviation Insurers. The com-
ments, which the States and Organizations were asked to forward, vere
received by the Legal Committee by the end of that year, and were again
circulated to the same bodies,

Thanks to the splendid procedure of circulating comments, a val-
uable documentation was collected, and placed at the disposal of the
Legal Commission of the Second Assembly,

The Second Assembly was a Diplomatic Conference, at which thirty-
one Contracting States, three non-Contracting States and four Inter-
national Organizations were represented. It convened not to draft a new
text, but to introduce some amendments to the one already prepered, (if
such were suggested by the aforesaid comments, agreed to by the Assembly
in the majority vote), and as a final result, to give to the world the
adopted Convention.

However, the framework which was set up in Brussels through smend-

ments passed at Geneva received some substantial minor changes. Where no
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substantial change was made, the Brussels text gained in clerity either
through the new wording of the old stipulation, or by adding new supple-

mentary ones,

2. Rights Reciprocally Recognized,

At the Geneva Conference, no one contested the four main types of real
rights in aircraft on which agreement hed been reached in Brussels,
Therefore, these rights were inserted into the final text in the same
order of enumeration as that which the Brussels draft had provided for
them (rights of property, hire-purchase sgreement, equipment trust, and
mortgages). The two basic conditions of recognition (constitution of
rights in accordance with the law of registry of aircraft, and regis-
tration of these rights) were not questioned either,

However, at the first meeting of the Second Assembly, a question
was raised that the wording (such as used in Article I (1) in the Brus-
sele text, concerning the law which is supposed to govern the constitu-
tion and recordation of rights) was confusing and therefore required
clarification.zo1 The respective provision read: "Each Contracting State
undertakes to recognize"... (four rights enumerated)... "provided that
such rights have been constituted end recorded in a public record, in
conformity with the law of the Contracting State whose nationality the
aircraft possesses". The interpretation which was agreed to in Brussels
held that the Contracting Stetes were obliged to recognize as rights
those which were established on an aircraft as soon as it was ascertained

202

that they arose from a particular nationel law. Several Goverrments,

in their replies to the circulars of the Legal Committee of ICAQ, presen-




ted objections to this kind of interpretation.ao5 To find a solution to
this matter of substance, the following proposal was submitted at the
fourth meeting of the Legal Commission of the Second Assembly:"What law
should be tsken into consideration to determine the regularity of the
constitution and the recording of rights?“go4

The vote which was subsequently teken established the fact that
the regularity of the constitution of rights should be determined by the
law of the registry of the aircraft at the time of the constitution of
such rights. With reapect to the second part of the proposal, the seme
vote decided thet the law of the State in which the aircreaft was regis-
tered at the time of recording, should be the law governing the regulsar-
ity of recordation.z05 The result of these two votes were embodiep in
the Geneva text in Article I, para. I, subparagraphs (1) and (2) respect-
ively.

Henceforth, only one interpretation would be admissible in this
matter of importance; namely; 1) That with respect to the validity of
the constitution of rights in aircraft, it is the law of the registry
of sircreft as to nationality, even if the aircraft is transferred to
enother registry (under the conditions provided in this Convention),
that is the competent law~hence, the law which governs a given real
right throughout its whole legal existence. 2) That with respect to
the validity of recordation of the rights in aircreft, the law of the
actual registry as to nationality is the law which governs the validity
of recordation.zoé

It is obvious that these two importent rules of conflicts may
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become fully applicaeble only in cases of transfer of aircraft to another
nationality.

Yet the principle of integrity which seems to have been achieved
in the two votes mentioned above was substaentiaelly changed in the subse-
quent course of the debates. The Delegations from Argentina, Brazil, and
Portugel presented a proposal which, in substance, read as follows:

"Each Contracting State may, however, in the case where an aircraft
acquires its nationelity, refuse to record rights previously constituted
vhich may be not admissible by its own law“.207 In consequence of the
vote taken, this new concept was incorporated into the final text of Gen-
eve, and was worded as follows:

"A Contracting State may prohibit the recording of any right which
cannot validly be constituted according to its nationel 1aw".208

Considered from the point of view of integrity, the edoption of
the above-mentioned proposel, which enables individual Contracting States
to refuse admission to their national records of rights created under the
law of previous (original in the sense of Article I (1) (i) ) registry,
constitutes undeniably a retrograde step.209 On the other hand, since its
sdoption is limited only to cases of transfer, it has no influence upon
the substantial concept of the Convention where recognition of rights is
involved.210 Evidently, acceptance of this amendwent may be considered

as an expression of 'sui generis' self-defense demonstrated by individual

States in order to preserve the integrity of their legal systems.




3. Claims Having Priority (Liens).

Another substantial chaage to which the Brussels draf't was subjected
at Geneva related to the subject of 'claims having priority'; in other
words, to aerisl liens.

According to Article 3 (1) Brussels draft, two causes were stip-
ulated as giving rise to serial liens; namely, salvage assistance, and
extraordinary expenses indispensable for the preservation of the air-
craft,

At Geneva, it may be noted, it was not the question of these two
causes which was subjected for smendment, but the construction of the
introductory sentence in the above-mentioned Article 3 (1). This was:
"The claims set forth below give rise to charges which, without record-
ing, follow the aircraft and teke priority over all other claims". It is
this construction which was questioned. One substantial objection raised
egeinst it was that the wording used "was capable of giving an interpre-
tation that salvege and extraordinary expenses would have changed into
a charge azainst aircraft", even if such claims in national laws had not
yet been turned into charges of the kind contemplated in Article 3 (1).211
Consequently, it was pointed out that this would be contrary to the inten-
tion of the Convention which does not contemplate creating rights, "but
it was the intention of the Convention to recognize rights which existed
as a matter of law, or by act of the parties“.212 In the subsequent vot-
ing, the contentious subject-matter received a new wording which reads

as follows:

"In the event that any claim in respect of: a) compensation due for
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salvage of the aircraft, or b) exﬁraordinary expenses indispensable fqr
the preservation of the aircraft give rise, under the law of the Contract-
ing State where the operations of salvagze or preservation were terminated,
to a right conferring a charge against the aircraft, such right shall be
recognized by Contracting States and shall teke priority over all other
rights in the aircraf't".215

As for salvage, it had been agrced that it should include salvage
both at sea and on land as well.‘214

There was no disagreement about the remaining stipulations in the
Brussels draft concerning "claims having priority". So, in the final
Geneva draft the seme requirements appeared as were provided in the Brus-
gels draft with regerd to the three-month expiry term for claims.215 Like-
wise, requirements were repeated with respect to recordation exercised
for the purpose of preserving the character of e recorded right if the
three-month expiry term elapsed, and with respect to recordation for
purposes of serving as "e notice to the world".

Briefly, what was achieved at Geneva can be summarized as follows:

1) Claims for salvage and preservation shall acquire status of
privileged priority before the four types of priority rights, if the law
of the Contracting State in which the services were terminated admits
such claims as privileged.

2) The rule of conflicts which was adopted in these cases is not

the law of registry as to nationality, but the law of the Contracting

State in which services of salvage and preservation were terminated.
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4, Fiscal Claims,

In connection with the discussion about priority claims, if the law of
a Contracting State so provides, snother kind of élaim is proposed to be
added to the article treating with such priority claims. The Delegations
of Brazil, Italy, Peru, and Portugal presented a joint proposal,z%z.
according to which a State of the forum "mey accord to claims for texes,
due to that State by reason of operetion of the aircraft belonging to the
enterprise concerned, a priority whiéh takes priority over all other
claims in the execution proceedings"., Further, the proposal specifies
that the taxes for the last iwo years shall constitute a legitimate
basis for creation of priority cleims. Regarding the limit to be placed
on the extent of such a claim, it was stated that the claim "shall not
absorb more than 20% of the price obtained in the sale of an aircraft by
218
judiciel authority”.

If the forum of exgcution proceedings‘is not the State which raises
the tressury claim, the Latin bloc proposal suggested that the claim
"shaell not be taken into account in the execution proceedings unless they
have been recorded in accordance with Articles I and II (Brussels draft;
in Geneva the respective provisions were distributed in Articles I, II
and III). In that case, those claims shall receive the priority due to
them by reason of their recording in a public record, in accordance
with the provisions of Article I.»This proposel fired one of the most
legally animated discussions that had ever happened at this conference.

The subject obviously touched upon one of the fundemental princi-

ples of international private law (conflicts law). The proposal was
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endorsed during the discussion by several Delegates of other Latin-Amer-
ican countries.219 The Delegates of Argentina 220 and of Ireland 221 pres-—
ented amendments aimed at the institution of Treasury claims without res-
trictions, such es two-year taxes which shall constitute the claim and a
20% limit of the sale price deductible to fulfil the claim, It is estab-
lished practice in sovereign courts, irrespective of legal systems, not
to enforce foreign revenue 1aws.222

Revenue laws (or fiscal legislation) belong to the public domain
of national laws and, as such, are incapable of being dealth with in a
private law convention. Against this proposal, an argument was raised
that the matter had been properly settled at the Chicago Convention
(Art. 5) dealing with non-scheduled operations and in bilateral agree-
ments, which in virtue of Art. 6 of this Convention have to be concluded,
end in which payment of texes is usually provided for.225 Besides these
legal considerations, emphasis was placed on the economic aspect of the
purpose of the debated conven‘bion,224 and the detrimental consequences
on the chances of getting credit in ceses where the proposal is accepted.
The supporters of the institution of fiscel claims mainteined that "if
the State of the executing tribunal did not wish to apply the foreign
fiscal lews, it could agree to eccept the recording and not apply the
foreign 1aws“,225 for which there was a stipulation in the third para-
graph of the joint Latin bloc proposal.226

Recordings, according to this reasoning, were conceived as a.means

by which public law cleims could be trensformed into private law claims

and thus could become executable in a foreign court. It is rather doubt-
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ful whether a simple recording is eble to change the public character
of a claim into a private law charge. Even the argument of Prof. Cunha
that "several States, as regards affairs of property, etc., brought
suite and were considered as private persons "indirectly indicates this
necessery condition of private activity on the part of a State which
permits the State to appear before a civil court as a private party.227

When the joint proposal of Brazil, Portugal, Italy, and Peru was
put to the test of a vote, the result showed the majority of delegates
did not agree with the conception of the transformetion of cleims eman-
ating from e sovereign prerogative of a State, embodied in its public law
rules; it proved that the basic principle of the rules of conflict is
opposed to such a transformation.228

On the basis of the Latin bloc's proposal lies their own reason
vhich should not be underestimated. This reason has been clearly stated
in the following words of Prof. Cunha. "It was not a Braziliasn or Port-
uguese proposal to have the fiscal privileges. It was & principle of
internsl law and of fundementel internal policy. It was a question of
prestige, aside from economic aspects for a State to have the fiscal
privilege".229

To support the exactness of this statement with facts, the Ital-
ian Delegate declared that in his country "a new code of navigation had
entered into force in 1942, according to which there was specifically
reserved a special privilege for taxes relating to the practice of aer-

2
ial navigation",

23)
Delegates of Mexico, Cuba, and Venezuelsa »5 made reference to the
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formal provisions in their respective legislations which necessitated
the inclusion of fiscel claims, On the List of Signatoriees %o the Con-
vention 252, Argentina placed beside her signature a reservation grant-
ing to her own fiscal claims a status of priority; Chile did the same,
adding to the claims of the Treasury wage claims and supply liens.2

These reservations were repeated in the ratification documents
deposited later by the govermments of Mexico and Chile,

The U.,S, State Department immediately declared thet these reser-
vations were not acceptable. Whatever concerns the internationel legal
valildity of ratificetions with attached reservations will be treated
with in the next cha.pter.254

In connection with this problem, it is worthwhile remembering that
both the CITEJA Draft on Mortgages and Liens of 1931, and the Brussels
Convention on Maritime Mortgages and Liens of 1926, do not contain in
their principal texts a lien for Treessury claims. However, a protocol
was attached to the Brussels Convention of 1926 to the effect that each
Contracting State would have the right "to establish among the claims
mentioned in paragraph (1) of Article 2 a definite order of priority,
with a view to safeguarding the interests of the Treasury".255

The CITEJA Draft, which was never signed by s diplomatic confer-
ence, had a clause providing that at the signing of the Convention "it
shall appertain to the Govermnments to sefeguard the eventuel interest
of the Treasury, whether by increasing, at the conference, the list of
Article 7 (enumerating liens), or by including into the protocol the

236

right to esccord priority to certain fiscal charges."
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The Legal Commission of the Second Assembly of ICAC completed its work

on June 18, 1948, at which time it presented the final dreft to the
vSecond Assembly for approval. In the subsequent vote, in which thirty-
two delegetions participated, the Draft Convention on the International
Recognition of Rights in Aircrsft was unanimously approved. Thus, for

the firet time in history, a convention on real rights in aircraeft ceme
into legal being. Seventeen years elapsed between that historic daste of
June 18, 1948, and the plenary session of CITEJA in 1931 when the idea

of real rights in asircraft was, for the first time, presented in draft
form, but not epproved by a diplomatic conference. Within this period of
time, the basic approach towards the problem of real rights in aircraft
passed through a conslderable evolution, Below, we shall attempt to stress
along broad lines the substantiel features of this evolution with regard
to three distinct types of real rights: title, liens, mortgages and other
securities., For this purpose, it will be assumed that the principle ad-
vanced at Brussels, and subsequently adopted at Geneva, represents an
identical approach, notwithstanding minor changes of substence as related
abovezz57

A. Title.

Unlike the CITEJA Draft Convention on the Ownership of Aircraft and the
Aeronautic Register, the Geneve Convention does not contain enough exhaus-
tive and explicit stipulations which can create presumption of absolute
velidity of the title in eircraft. The respective provisions in the CITEJA

draft convention states that: "Against the one who has acquired in good
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faith the ownership or a real right from the person inscribed on the
register as holder of said right, no objection can be made on the grounds
of the lack of right of the person from whom his right is derived“.258

In the Geneva text, meanwhile, the right of ownership had been
placed on an equal level with other real rights and securities as enum-
erated in Article I. Consequently, ell subsequent stipulations in that
article concerning the validity of the constitution of reel rights must
refer to the right of property as well.

Hence, the owner of an aircraft, in the case of an enforcement
procedure at home or abroad, or even in the case of a tranefer, was under
the duty of showing that his right of property had "been constituted in
accordance with the law of the Contracting State in‘which the aircraft
was registered as to nationelity at the time of their constitution".259

In summary, it mey be said that the respective provisions of the
CITEJA draft convention regarding the ownership of the aircraft are of

superior rank as they make the recorded title unimpeachable.

B. Cleimg Having Priority-Liens.

The legal criterion which was the basis of procedure in both the CITEJA
and Geneva drafts is dismetrically different. In the former case, the

basis is the principle of unification, for Article 7 (CITEJA mortgage
draft) expressly stipulates: "The following shall be paid with preference
over aerial mortgage claims: a) Aircraft fees...; b) Compensation ....;

c) Expenses pald in case of repairs..." In the latter case there is no
obligation imposed upon the Contracting States to give effect to provisions

which do not correspond with their domestic laws. Consequently, Article
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4 (1) of the Genevae text provides for the recognition of two types of
privileged claims if "the law of the Contracting State where the opere-
tions of salvage or preservation were terminated" gives rise to such
claims,

Briefly, the Geneva provision concerning serisl privileges does
not attempt to interfere with the domestic laws of the Contracting States.
It adopted in that respect the principle of recognition, which, therefoxe,
appears to be a superior method of approaching this subject-matter at the
internationel level,

C., Mortgages and Other Securities.

The authors of the Brussels draft and of the final Geneva text adopted

a broader platform for the choice of real securities which may be estab-
lished on an aircraft. There are three main groups enumerated in Article I
of the Geneva text,

The CITEJA draft on aerial mortgeges had provided only one type of
securiiy, namely en aserial mortgage, "whatever may be its neme and origin"%ho
In providing for & larger choice of forms of real securities, the Geneva
text seems to be more practical and up-to-date as far as the possible
forms for finencing larger fleets of aircraft in various countries are
concerned.

There is still another substantial difference between these two
approaches toward security in aircraft, This difference purports to the
kind of legal effects that each of the documents (CITEJA and Geneva)

intends to attribute to the notion of real security. According to the

CITEJA draft, "aerisl mortgages regularly constituted and not exting-
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uighed, according to the law of the Contracting State on whose register
the aircraft is inscribed, shall produce the effects determined by the
present Conven'c.ion".zl*'1 It clearly follows from this stipulation that
the authors of this draf't were desirous of attributing uniform effect
to serial mortgages. In contrast, the Geneva text laid down another
principle; nemely, the principle of recognition of legel effects of es-
tablished real securities to the extent provided for them by the law of
the country of their constitution.242

In conclusion, it mey be stated that CITEJA followed the principle
of unification providing for ownership and aserial privileges, and of uni-
formity as far as mortgages were concerned,

The Legal Committee of ICAQ and the Second Assembly adopted an

opposite principle; namely, that of recognition of real rights created

and having effect according to the law of registry. This appears to be

g more adequate solution to the problem of the conflicting legal systems
' 243

go far as real rights in aircreft are concerned,
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CHAPTER IV

BRUSSELS CONVENTION 1926, AND GENEVA CONVENTION 1948
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SECTION I

Approach to Reasl Rights —Adopted as Solution to Conflicts

1. Introductory Parsgraph.

The fect that both documents (the Brussels Convention on Liens and Mort-
zages of 1926, end the Geneve Convention on Internationel Recognition of
Rights in Aircraft signed in 1948) deal with the same subject-matter
makes possible an attempt to stress either the anelogies or the differ-
ences between them. Generally, this common subjeci-matter may be looked
upon as referring to real rights in vessels and aircraft.

These two means of transportation have many features in common. By
nature they are movables. As such they can be moved from one place to
another, from country ‘o country, from one system of law to another.
Basically, being movables, they should depend upon the law of whatever
place in which they are situated, for such is the unquestionable rule of
conflicts as stated by Story that "a nation whose territory any personal
property is actually situated has en entire dominion over it while there-
in, in point of sovereignty and jurisdiction, as it has over immovable
property situated 1:.?1ere".2£*4

However, age-old tredition with respect to vessels, and fifty years
of international customs regerding eircraft, show that both vessels and
aircraft are not ordinary chattels, but 'sui generis' chattels. This ex-
ceptional status of these means of transportation within the general
class of movables is due to their quelity of nationelity. In the case of
vessels, this quality is displayed by means of a flag. Besides, a vessel,
in addition to its flag, "must cerry papers which provide a more efficient

means of testing a ship's nationality".
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For similar purposes Article 20 of the Chicago Convention requires
e display of signs in the case of aircraft.246 As a generel rule, it may
be stated that in both cases "the possession of a nationality is the
basis for the intervention and protection by =a state".247 This is a qual=-
ity which distinguishes vessels and aircraft from other movables, These
chattels are the only ones to which public international lew has accorded
the attribute of quasi—personalit-y.248

Yet this analogy teken from international public law cannot be
extended to the private law rules, In this field, vessels may be said to
be the only movables which also possess the characteristics of quasi-
personality, or may be regarded as quasi-subjects in private law.249 The
criterion which enables us to test such capacity, the quality of private
responsibility, is that the vessel may be held responsible for such mari-
time occurrences as collision or salvage, in which the fault of the ship-
owner does not have to be established. It is worth noting thet ell mari-
time systems, except the French one before the passing of the law of
1949, are familiar with these two causes of maritime liens, which, at the
seme time, provide a test of private quasi-personality of vessels.25o

As to alrcraft, their legal status in the majority of legal systems
related above (Ch. I, Sec. III) is not distinct from the one that other
chattels enjoy. Claims against them may arise, they may be sued, and
claims maey be enforced not in a special procedure, but under circumstan-~

ces and in accordance with the rules provided for in the common (or civil

law).

Meanwhile, another aspect common to these two types of international
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transportation, should not be omitted. This is the problem of financing,
the so-called credit. It is not legel in the first instence, but it be-
comes legal at a later stage. As has been stated before, requirements
of modern shipbuilding in the Nineteenth Century were the main stimulus
to the national maritime systems for the enactment of ship mortgage stat~
utes.251 Still greeter requirements, insofer as finances are concerned,
are at present facing air transport companies., It is to be hoped that
the eventual solution to these financiel needs may be legislative enact-
mente covering securities in aircraft.

It should be borne in mind that both means of transportation
(ship and plene) are international in the full sense. Hence, eventual
securities raised on them require not only the protection of national
laws, but also, to some extent, protection from foreign legislative gys-
tems. Having in mind thet the diversity of national legal systems stead-
ily continues toward "proliferation", protection of the interests of
creditors, if not arranged by means of en international agreement, would
be seriously jeopardized .252

In the following discussion, an attempt will be made to stress

achievements in the matter of real rights in vessels and aircraft as

they could be obtained in Brussels and Geneva,

2. Title.

A. Brugsels Convention.

As already indiceted (Ch. II, Sec. I), this Convention does not contain

any stipulation relating to right of property in a vessel, nor any require-
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ment concerning registration of title to this property., Only indirectly
could it be deduced that the Convention recognizes as a matter of fact
the present rules concerning registration of ships as to their title.
Such a deduction may follow from the provision contained in Article I,
which imposes upon the Contracting States a duty to provide for "duly
registered mortgages". Such a deduction becomes apparent, since the
register of ships as to the title of property in them, serves simulten-
eously as a register for ship mortgages. Hence, the most apparent explan-
ation of this omission in providing a direct stipulation for the title
in meritime property is the fact that the registration of ships as an
evidence establishing an unquestioneble title has been well rooted for
long time in all meritime systems. It has become a well established cus~
tom within international maritime communities that vessels (those excep-
tionel movables), by virtue of national statutes, are everywhere subjec-
ted to the obligation of registration for private law matters, which
means that titles to maeritime property are recognized everywhere as im-
peechable.

B. Geneve Convention.

Authors of the Geneva Convention offer another opinion in what concerns
the matter of right of property in aircraeft. This right has been stipu--
lated in Article I, and ranks there as a principal real right. R.0. Wil-
berforce, an eminent private air-law expert, considers this inclusion

"anomelous", since the right of property is sufficiently safeguarded in
internstional 1aw.253 In the opinion of that author, some usefulness for

this inclusion cannot be denied, since this may appear a very useful
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254

stipulation in the case of trensfer of aircraft to another registry.
Moreover, it may be equally useful in the cese of sales in execution.
For the latter type, the respective Article 7, pera. 4, provides that a
sale in execution cannot "be effected unless all rights having priority
of the claim of the executing creditor are covered by the proceeds of
sale or assumed by the purchaser",

Regarded then from the point of view of these additional safe-
guards which the right of property was accorded in the Geneva Conven-
tion, we believe that in this respect the construction of the Geneva
Convention is superior to that evidenced in the Brussels Convention.255

The problem of the formal evidence of right of property was equelly
provided for in the Geneva text. This right must be recorded in a public
record, and only then acquires the quality of priority and may be gran-
ted recognition by other Contracting States, However, the recordation of
the right of property in aircreft does not create an absolute proof of
the title to property on behalf of the owner, as is the case in the nation-
8l maritime registers. The covering stipulation in this matter states:

"Except as otherwise provided in this Convention, the effects of
the recording of any right mentioned in Article I, paragreph (1), with
regard to third parties shell be determined according to the law of the
Contracting State where it is recorded“.256

Some deficiencies of this construction and the desirability of
replacing it by one which would produce 'absolute effects toward third
257

parties' have been stated in the previoué Chapter.
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5. Liens.

A. Brussels Convention.

The problem of maritime liens (their number, ranking, and extinction)
ﬁas the most complex task the Comité Maritime International had to
countenance in its efforts to elaborate a convention acceptable to
possibly all maritime systems. The Brussels Convention which was the
fruit of these efforts offered unification of maritime liens as a 'pat-
tern' solution to this complex problem,

It was provided in Article 2 that the number of liens should be
five, and their ranking should conform with the order of their emmer-
ation. These liens are sometimes called 'internstional’ 1:'Lens,258 which
is whet distinguishes them from the category of "national ! liens, also
contemplated by the Convention. However, the ranking of this latter class
is preceded by 'international' liens and registered mortgages.

The adoption of the principle of ‘'unification',as far as maritime
liens are concerned, differs strikingly from the principle of recognition
vwhich prevails with regard to meritime mortgages. It is believed that
Delegates to the Brussels Conference were motivated principally by the
idea of improving the situation of ship morigages with regard to liens,
end therefore "aimed at a standard list of liens and priorities among
nations, to the end that interests in vessels might be predictable and
the ship mortgage en effective form of security".259

B. Geneva Convention.

As has already been stated (Ch, III, Sec. III), Article 4 of the Geneva

Convention provides for the recognition of two liens in aircraft (salvage
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and indispensable repairs) on the condition that these claims be con-
sidered as privileged by the law of the Contracting State in which the
opercetions giving rise to them are terminated. It may be recalled in
this connection that this formulation of the problem of liens in air-
craft is the result of long discussions held at meetings of the Second
Assembly. Opinion prevailing at that time concerning the velidity end
recognition of these two liens can be summarized as follows: "For exam-
ple, no nation has as yet adhered to the Brussels Convention on Salvege
of Alrcraft by Aircreft at Sea, and it cannot be stated positively that
the law of all jurisdictions would recognize salvage rights in aircraft.
Similarly in the case of extraordinary expenses indispenseble for the
preservation of the aircraf‘b..."2 Moreover, to this should be added
that the Brussels Convention on Salvage of Aircraft by Aircraft of 1938
omits eny claim for liens against the aircraft.2 ! In the ssme manner,
the draft Convention "for the Unification of Certain Rules Relating to
Aerial Collisions" now pending before the Legel Committee of ICAQ pro-
vides for the payment of an indemnity by the operator of an aircraft
responsible in the case of collision between aircraft.262 This draft
convention agrees with the Convention on the Salvage of the aircraft in
that it does not contemplete the creation of a lien ageinst aircraft for
services rendered. These two facts certainly may be held for adequate
evidence that no such liens now exist in internationsl private air
law.265

The foregoing assertion of the lack of evidence of the existence

of liens which could attach aserial property in the same way as they do
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maritime property is of extreme importance. First, it is the most pro-
nounced characteristic which distinguishes the two movables: vessel and
aireraf't, Second, it greatly improves the security value of other real

rights which may be established on aircraft.

4, Mortgages and Other Securities.

A. Brussels Convention.

As stated above (Ch.II, Sec. III), Article I of the Brussels Convention
stipulates the recognition of ship mortgeges esteblished on ships belong-
ing to other Contracting States. The only oondition under which such rec-
ognition could be granted is that hypothecation or other similar security
in a vessel be duly effected and registered "in a public register either
at the port of vessel's registry or at the central office".264 Consequent-
ly, ship mortgages of the Contracting States shall be granted recognition,
hence enforcement (in case the mortgagor is in default in payment of his
obligation) before the courts of the other Contrafting State, if the
mortgagee satisfactorily proves that his claim is based on a deed of mort-
gage which was performed and registered according to the law of the coun-
try of registry of the ship.

The adoption of the principle of recognition with respect to mari-
time mortgages (and consequently the acceptance of the 'law of the flag'
as the rule of conflicts with regard to these mortgages) is an advantag-
eous feature of that Convention. It may be noted, however, that this
principle of recognition and the rule of the 'law of the flag' as con-

ceived in this Convention are closely connected with the other principle,
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i.e., of 'unification' concerning maritime liens. Article 3 of the Con~
vention expressly stipulates that the ranking of ship mortgages has to
be preceded by five 'international liens' enumerated in Article 2,265
irrespective of the date at which these liens may attach the vessel.

It appears that through the connection of the morigage stipula-
tion provided in Article 3, the principle of the recognition so solemnly

proclaimed in Article I was considerably weskened.

B. Geneva Convention.

In comparing the stipulations of the Geneva Convention, covering mort-
gages and other similar securities, with those contained in the Brussels
Convention, attention has to be drawn to the fact that the Geneva Conven-
tion provides for a greater number of forms of real securities. Article

I of the Geneva Convention, besides the standard form of real security
(mortgages, hypothecs and similar rights), which is the only form used
in the Brussels Convention, envisages also such other types as:

1) "rights to acquire aircraft by purchase, coupled with possess-

ion of the aircraft®; (Art. I (1) (b), end

2) "rights to possession of aircraft under leases of six months

or more"; (Art. I (1) (e).

These two additional types of real rights as they are at present
in the U.S.A. may, in the future, serve as two useful forms of security
in eircraft in other countries as well,

Other stipulations concerning the validity and conditions of recog-

nition are, at first sight, similar, In both cases, the creation of real

rights has to be proceeded with according to the law of the country of
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registry. However, a more elaborate character may be attributed to the
stipulation contained in this respect tc the Geneva Convention. As relea-
ted above, (Ch. III, Sec.III), the Geneva text made a distinction between
the law of constitution of the right and the law of the recordation.266
It was understood in Geneva that the law of the real right would not
change throughout the whole legal existence of the charge;2 whereas
the law of the recordation may change es often as the aircraft is trans-
ferred. In view of this distinction, it becomes clear that in the case of
the transfer of aircraft to another nationality, real rights contemplated
in the Geneva Convention continue to be effective according to the law of
substance of the country of their original constitution. There should be
no doubt that such a provision cennot but provide for the maximum legal
security as far as prospective investors in aircraft are concerned, Fur-
thermore, this aspect of security was emphasized by the inclusion of the
provision concerning the transfer of aircraft to another nationality.
This provision states that "unless all holders of recorded rights have
been satisfied or consent to the trensfer", the said transfer cannot be
268
put into effect.

The Brussels Convention, meanwhile, does not contain any such pro-
vision, either of the kind of distinction between the 'law of the consti-
tution' and the 'law of recordation' related above, or any stipulation
referring to the protection of ship mortgages in the case of the trans-
fer of the vessel to a foreign registry.

Therefore, it appears that the Geneva Convention is construed on

a broader basis than that adopted in the Brussels Convention. This
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superiority may be said to purport to the following aspects:

1) The Geneva Oonventiop envisages greater choice of forms
of reel securities:

2) Provides more effective safeguards for holders of secur-
ities in the case of the transfer of aircraft to another
nationality;

3) Because of the absence of finternational' liens in air-
craeft, the value of eventusl securities in aircraft is

therefore considerably increased,
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SECTION II

Ratifications

1. Brussels Convention.

According to the data which were mede available at the Conference of
the Comité Maritime International, held in Amsterdam in 1949, the foll-
owing countries ratified the Brussels Convention on Liens and Mortgages
signed in 1926:269
1) Belgium (1930)
2) Demnark "
3) Spain "
4) Esthonia "
5) Hungery "
6) Brazil (1931)
7) Portugsl "
8) Monaco
9) TNorwey (1933)
10) Finland (1934)
11) France (1935)
12) Poland (1936)
13) Romania (1937)
14) Sweden (1938)
To this number of ratifications should also be added countries
which adopted the Convention approved by the Brussels Conference in

270
1924, 7 The substantisl principle of that Convention is the same as

that adopted in 1926, with this exception: that liens for necessaries
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and disbursements were accorded the second class of renking. This Con-
vention was accepted by:

15) The Hetherlands

16) Greece

17) Morocco

In addition, two countries not adhering to the Conventlion adopted

its principles in their maritime 1egislations.271 These were:

18) Italy

19) Lebanon

2. Geneva Convention.

The list of signatories to this Convention, as of November 15,
1948, comprised twenty States.272

Two States out of this number placed reservations beside their
signatures. These were: Argentina, which presented & reservation claim-
ing priority for its fiscal taxes; and Chile, on the seme basis of fis-
cal claims, and additionally for claims arising out of other charges con-
nected with the service of aircraft, and "the claims for salaries and
wages of the crew during the period prescribed by the netional law".275

The list of ratifications, meenwhile, is much smeller than that of
the signatories. The first signatory state to ratify the Convention with-
out any reservations was the United States of America. The Congress
approved the Convention on August 30, 1950, Next followed the ratifica-
tion deposited by Mexico, April 5, 1950. However, the Mexican ratifica-

tion was accompanied by a reservation claiming "the priorities granted

by Mexican lews to fiscal claims and claims arising out of work contracts
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274

over asny other claims".

Pursuant to Article XX, the Convention should have entered into
force between the United States of America and Mexico July 4, 1950. It
did not because of the objection made by the United States stating that
the United States could not regard Mexico as a party to the Convention%75

Subsequent ratifications of the Convention came from the Govern-
ments of Chile on November 20, 1951, accompanied by the same kind of res-
ervation which was deposited at the signing. On March 19, 1952, the Sec-
retary General of ICAO communicated the Chilean reservation to each sig-
natory Stete "with the request that it express, if it deemed aporopriate,
its attitude towards the reservation, not later than July 1, 1952".276

The Goverrment of the United States of Americe, even before the
request was dispatched, notified ICAO of its objection to the Chilean
reservation and its ipso facto decision not to "regard this Convention
as having entered into force between the United States of America and
Chile oan the ninetieth day after devosit of the Instrument of Ratifica-
tion by the Government of Chile".

Commenting on the reason for this objection, the Representative
of the United States of America to ICAC pointed out that the reservation
atteched by Chile to its ratification was in the nature of an amendment
which would, "to a considerable degree, vitiate the protection offered
by the Convention to persons having property rights in aircraft".277

The Convention was ratified, without reservation by the Govermment

of Brazil (July 3, 1953), and Pakistan (June 19, 1953). Pursuant to Art-

icle XX of the Convention, these ratifications took effect on the nine-




115

tieth day efter their deposit (October 1, and September 17, 1953, res-
278
pectively).
The last ratification was deposited by Norway on March 5, 1954,
and the Convention entered into force for that State June 4, 1954.279
It may be noted that these last three ratifications: Brazil, Pak-

istan, and Norway did not contain eny objection to the lMexicen and Chil-

ean reservations.
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SECTION III

Reservations to the Geneva Convention

1. General Reasons for a New Inter-
national Approach to Reservations.

The steadily growing activity in international intercourse and the var-
iety of mutual relations among States (connected with it) are the main
causes for the continually growing number of international ireaties and
conventions in which these relations are expressed,

Through the creation of the League of Nations in the Treaty of Ver-
sailles of 1919, the role and principles of which are being continued
after World War II by the United Nations Organization, the treaty-making
power of individuel states has derived a new stimulus from these inter-
netional organizetions. Under such auspices, many multilateral conven-
tions have been concluded., Both Article 18 of the Covenant and Article
102 of the Charter of the United States provide for the registration of
every treety or international agreement.

The fact thet up to July of 1944 a total of 4822 'treaties or inter-
national engagements' was registered under this article, and that 204 vol-
umes containing treaties and agreements thus registered were published,
indicates the scope and importance of its provisions.

Volumes of the United Nations 'Treaty Series' are slso systemati-
cally growing. In both cases, it is 'prima facie' evidence of the inten-
sity of the mutual legal relations between states.

Simultaneously with the growth of the number of the multilateral

treaties has grown the number of reservations which the individusl States,
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for their own reasons, have attached to the ratified, or adhered-to
conventions. Application of old rules regarding the interpretation of
reservations to this new situation - nemely, that they must be uneni-
mously accepted or tacitly consented to by the remaining states - would,
in the finsl anelysis, discourage not only the ratifications but the sign-

. . 281
ing of multilateral treaties.

2. Advisory Opinion of the Inter-
national Court of Justice 1951.

The problem of reservations became a very acute one when multiple reser-
vetions were presented to the Convention (adopted in 1948) on the Preven-
tion and Punishment of the Crime of Genocide.282 In order to solve this
problem, the general Assembly of the United Nations in November 1950
edopted a resolution requesting the International Court of Justice to
render an advisory opinion on the matter of the principle to be applied
to these reservations. The basic subject-matter contained in this reso-
lution was formulated as follows:

1) "Cen the reserving State be regarded as being a party to
the Convention while still maintaining its reservation if
the reservation is objected to by one or more of the parties
to the Convention, but not by others?

2) If the answer to question (1) is in the affirmative, what is
the effect of the reservation as between the reserving State
and (a) the parties which object to the reservation and (b) _

283

those which accept it?"

According to traditional concepts, there would be no place for
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question (1) because "a State mey sign, through its plenipotentiaries,
with the consent of other signstories, the text of the treaty with cer-
tain reservations".284 |

However, the Internetional Court of Justice, in its declision of
May 28, 1951, voted in the affirmative; namely, that the reserving State
whose reservation has not been objected to by 2ll the partied to the
Convention, can be considered a party to the Convention "if the reser-
vation is compatible with the object and purpose of the Convention“.285

The considerations which led the majority of the international
judges to the decision reversing the old traditional concept of the val-
idity of reservations, and the legal status of a reserving State, are of
great importance. It established therein that there is no rule of inter-
national law with regard to "the absolute integrity of a convention",
and thet "the considerable part which tacit assent has always played in
estimating the effect which is to be given to reservations scarcely per-
mits one that such a rule exists“.286

A new factor has been adduced to replace the old concept; namely,
the criterion of "competibility of a reservation with the object and
purpose of the convention" which shall be used to help find a basis in
meking e reservation, or the meking of an objection to it as well.287

The answer to question (2) stresses the importence of this new
principle of 'compatibility'., This answer states "that if a party to the
convention objects to a reservation which it considers incompatible with

the object and purpose of the Convention, it can, in fact, consider that

the reserving State is not a party to the Convention". Further, the same
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enswer points out "that if e party accepts the reservations as being com-
patible with the object and purpose of the Convention, it can, in fact,
consider that the reserving Stete is a party to the Convention.288

Although this opinion was rendered in connection with the interpre-
tetion of reservations to the Convention on Genocide, the findings which
the voting majority of judges used as 'ratio decidendi' in delivering
this opinion cannot be underestimated. They refer to the new situation
in which multilateral conventions are the most typical form of internation-
al agreements, These agreements usually ceme into being as a result of
long discussions in which the decisive procedure to establish the final
contents of the convention was the vote expressed by the majority., There-
fore, "the majority principle, while facilitating the conclusion of mul-
tilateral conventions, mey also meke it necessary for certain states to
meke reservations".

It may be noted tha£ the numerous reservations in recent years to
multilateral conventions give proof of this phenomenon. Furthermore, it
weas underlined that, because of this new process in concluding multilat-
eral conventions, "none of the contracting parties is entitled to frus-
trate or impair, by means of unilateral decisions or particular agree-
ments, the purpose or 'raison d'dtre' of the convean’t:.ion".zgo

This Advisory Opinion, when applied in practice, would create a
situation in which "the treaty enters into force only between the State
meking the reservation and the States consenting to it“.29l Hence, foll-

owing this new precept, it is possible that within the membership to a

convention there might be states considered by some es members, and by
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others as non-members. For many reasons, such a situation seems to be
less disadvantageous in the case of private law conventions.292 Since
they are more appropriaste to such groupings of States which very often
may be dictated either by reasons of mutual economic interests, or reg-
ional legal similarities. In other words, these mutual economic interests,
or regional legal similarities should ascertain the application and app-
raisal of the principle of 'compatibility' either of reservations or ob-
jections to them,

3. Legal Status of the Reserving and Cbject-
ing States to the Geneva Convention.

The Geneva Convention on the Recognition of Rights in Aircraft (1948) was
not provided with any article relating to the prohibition of making res-
ervations, nor with eny erticle allowing them. The Convention is silent
about the reservations and their eventual legal effect. It is an example
of a convention which was worded according to the old treditional con~
cept and technical schema. This is a Convention which was concluded be-
fore the Advisory Opinion of 1951, and consequently occurred before the
passing of Resolution 598 (VI) of the United Netions Assembly, establish-
ing types of clauses to be inserted in future multilaterel conventions.295
At the same time, the Geneva Convention, being a multilatersl con-
vention with the purpose of introducing at the international level a new
behaviour in respect to private rights in aircraft, is eapecially suscep-

tible to being applied with new rules respecting the interpretetion of

reservations; namely, those established by the Advisory Opinion.

The practice hitherto adopted by the Secretery Generel of the Inter-~
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national Civil Avietion Orgenization with regerd to the Mexican and
Chilean reservations, (which were communicated to each signatory and
contracting state with the request to express "its attitude towards the
reservation"), proves, somehow, that the modern approach to reservations
vas adopted. This indicates also that the criterion proposed in the con=-
siderations of the Internationel Court of Justice was followed by ICAQ,
and possibly concluded as permitting the admissibility of reservations.
The sbove-mentioned criterion exhaustively states the aspects to be con-
sidered: "the character of e multilateral convention, ite purpose, prov-
isions, mode of preparation and adoption, are factors which must be con-
gidered in determining, in the absence of any express provision on the
subject, the possibility of making reservations, as well as their valid-
ity and ef.'f.‘c’ec‘b“.29ll
It would appear that in the light of this modern trend regarding

reservations the objection of the United States of America to the Mexi-
can and Chilean reservations is completely consistent with the answer of
the Advisory Opinion to question (2a) which states:

"That if a party to the Convention objects to a reservation

which it considers to be incompatible with the object and

purpose of the convention, it can in fact consider that the

reserving state is not a party to the convention®.

In view of the same opinion, the absence of objections to the above-

mentioned reservations on the part of the three remaining parties to the
Convention implies the conclusion that these parties accepted the reser-

vations "as being compatible with the object and purpose of the Conven-




tion", and hence "in fact consider that the reserving state is a party
to the Conven’c,ion".295

Thus, Mexico and Chile, whose reservations were objected to only
by the United States of America, are not parties to the Convention to-
wards the United States of America which held their reservations 'incom-
patible! with the object and purpose of the Convention, but have to be
regarded as parties towerds Brazil, Pakistan, and Horwey, which, by not
raising objections to these reservations, 'ipso facto' recognized them
as 'compatible' with the object and purpose of the Convention.

In this manner, the impact of the Advisory Opinion mey be of far.
reaching extent upon the problem of the applicability of the Geneva Con-
vention on the International Recognition of Rights in Aircraft.

Thenks to this Opinion, a solution may be found to the problem of
fiscael clalims which were raised in Geneva by the Latin group of delegates?96
These Latin countries which consider such claims as an insurmountaeble nat-
ter of their constitutional prestige may be coneidered members to the Con-~
vention by those states which do not object to their claims., In this way
may be obtained the universality of the acceptance of principles pro-
claimed by this Convention; i.e., conceptes of the recognition of real

rights and securities in sircraft, entrusted to this Convention, msay be

accepted by a larger number of states.
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CHAPTER V

GENERAL CONCLUSIONS
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1. Brussels Convention.

Altogether, there are nineteen countries which have adopted the Brussels
principle of solving international maritime conflicts with regard to
liens and ship mortgaeges. European countries, above all, are included in
this number. Germany, England, and the United States, all three represent-
ing the three major maritime systems, are missing on this list of retifi-
cations. Considered from this point of view, the success of the Conven-
tion eppears very moderate,

It seems that the main reason for this moderate success of the Con-
vention rests in the unified character of the provisions concerning mari-
time liens. Evidently the system of enumeration of a fixed number of mari-
time liens does not appeal to many maritime systems with different prac-
tices and different treditions in that respect. In England, for instance,
the number of meritime liens is much smaller than that which is proposed
by the Convention. Therefore, the British Delegation to the Brussels Con-
ference in 1926, in announcing its withdrawel from any further partici-
nation in the work of the Conference, openly stated that the number of
maritime liens as proposed in the draft was too great in comparison with
the English rule.297

Besides, the method of creating meritime liens in England and the
United States of America is quite distinct from that which is contemple-
ted by the Convention. Maritime liens in England are created by court
decisions. In the United States also, "admiralty courts may increase or
decrease the kinds of cleims which are regarded as giving rise to a mari-

298
time lien enforceable in rem",
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The standard system of emmerated liens such as offered by the
Convention, in order to be workable, would have to be integrated into
the legislative systems of the ratifying state., This would call for un-
usual legislative reform and, perhaps, for drastic changes in the juris-
dictional practice.

Hence, it appears that the problem of maritime liens is of such
legal nature "that /these liens/ do not lend themselves to regulation by
an international convention".299 Consequently, it follows that "their
creation and priorities will in all likelihood, remain a matter of nation-
al law".550

In respect to maritime mortgages, the Convention proposed a simple
mode of solving conflicts; namely, the adoption of 'the law of the flag'
as the law which should govern the existence of the mortgage from its
creation until its expiration or enforcement. This simple rule, however,
could not stand by itself, but was combined with the provision concern-
ing liens. The ranking of the meritime mortgage in the Convention wmust
follow the five 'international' liens. It is a less favorable situation
than thet which has been provided in the case of morigages in the English
edmiralty, or the United States Ship Mortgage Act of 1920. With respect
to the latter case, it is believed thet the more favorasble status of pre-
ferred ship mortgeges in the United States may have greatly contributed
to the adoption of a negative attitude towards the Convention.501

To summarize it may be stated that:

1) The lack of widespread ratifications or adherences to the

Brussels Convention is due to its unified provisions concern-
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ing meritime liens.,
2) The present meritime status (i.e., division into main maritime
systems) remains unchanged after the adoption of the Convention.
3) The work of the Comité Maritime International and of the Brussels
Conferences solidified and synthesized the problem of rights in

vessels and the conflicts connected with then.

2., Geneva Convention,

The approach towards rights in vessels, such as was adopted by the
Brussels Convention, is quite different from that which is used in the
Geneva Convention. If the former could be called a convention of unifi-
cation because of the character of rules concerning meritime liens, then
the latter must be considered as a classic example of a convention of
recognition.

The method of recognition, according to the opiniocn of G. Ripert,
is the most simple one, because it does respect the diversity of national
laws and still provides for means to solve the conflicts.

Above all, this method seems to be particularly suitable in the
case of conventions on real rights in aircraft., In the majority of cases,
individual legislative systems consider aircraft as ordinary movables
not susceptible to being charged with distinct real rights (England, Can-
ade), and where such capacity has been provided for, (France for instance),
these rights may be preceded by civil law privileges on movables.305

As the present national concepts are substantiaslly different on the

subject of real rights in eircraft, it would be impossible to predict the

rule most usually aepplied by individual legal systems in the absence of
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an international treaty. Above all, it seems that the principle of
'public policy' would be, in the last instence, the critericn by which
foreign rights in a forelgn chattel would be recognized and enforced.yﬂl

Therefore it appears that the most essential purpose of this Con-

vention is to waive the application of the principle of 'public policy';
otherwise, "the Convention would not be efficacious“.505

Notwithgtanding the fact that this Convention proclaims a simple

method of solving conflicts (i.e., 'the law of the registry'), it is
still complex end no one knows how it may work out in practice. The slow
ratifications are an apparent sign of its complexity. Even after ratifi-
cations are deposited, this Convention seems to impose upon States obli-
gafions such es:

1) The passing of appropriate internal legislations concerning
Public Records. This obligation, although not compulsory in
the stipulation of the Convention, appears indispensable if
the rights in aircraft provided for in Article I (1) have
to be granted mutual internationsl recognition.

2) Equally indispensable seems to be the promulgation of an
appropriate domestic law determining the choice of real
rights a ratifying state wishes to establish on its national
eircreft. In such an ensctment, it should be specified what
type of rights emmerated in Article I (1) a given state
intends to meke as its priority rights in aircraft.

3) The passing of appropriate legislation concerning the en-

forcement of foreign types of rights in aircraft, A ratify-
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ing state may be called upon in the future to enforce
such foreign rights before its nationsl courts.

The enactment of the third category of legislations appears to
have a particular importance. This should facilitate, for instance, an
eventual execution of 'equipment trust', a device provided for in Art-
icle I of the Geneva Convention. The inclusion of this form among the
rightes of priority was rather strongly criticised as being one which
may give rise to many difficulties when it is put before the executive
authorities of the Contracting State in which the legal system is un-~
familiar with it. This criticlem came from the delegates of the countries
with civil law systems where the rights in property are based on com-
pletely different principles.506 Specifically trusts are a form of rights

307

in property which are substantially unknown to these systems.
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ANNEX I

BRUSSELS CONVENTION ON LIENS AND MORTGAGES 1926
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Brussels Internationsl Maritime Conference, 1926.

International Convention for the Unification of Certain Rules
of Law Relating to Maritime Mortgages and Liens.

Article I.

Mortgsges, hypothecations end other similar charges upon vessels,
duly effected in accordence with the law of the Contracting State to
which the vessel belongs, end registered in a public register either at
the port of the vessel's registry or at a central office, shall be recog-
nised and treated as valid in all the other Contracting States.

Article 2,

Maritime liens shall attach to a vessel, to the freight for the
voyage during which the secured cleim arises, and to the accessories of
the vessel and freight esccrued since the commencement of the voyage, in
regpect of the following:-

(1) Law costs and fees due to the State and other expenses incurred
in the common interest of the creditors in order to preserve
the vessel, or 1o procure her sasle and the distribution of the
proceeds of sale; tomnage dues, light, dock and harbour dues,
end other public rates and charges of the seme cheracter; char-
ges for pilotage, and cherges for watching and preserving the
vessel from the time of her entry into the last port (=2);

(2) Claims under the contract of service of the master, crew, or
other persons serving on board the vessel;

(3) Remuneration for salvage, and the contribution of the vessel
in general aversage;

(a) The protocel conteains a declaration to the effect that "The
High Contraecting Parties reserve the right for each State by legislation
or otherwise (1) to establish among the claims mentioned in paragraph (1)
of Article 2 a definite order of priority, with a view to safeguarding
the interests of the Treasury; (2) to give to the suthorities administer-
ing harbours, docks, lighthouses and navigable waterwsys, which have
caused to be removed eny wreck or other obstruction to navigation, or who
are creditors in respect of dock or harbour dues, or for damage caused by
the fault of a vessel, the right, in case of non-payment, to detain the
ship, wreck or other property, to sell the same, and to indemnify them-
selves out of the proceeds in priority to other creditors; and (3) to
meke provision as to the order of priority of claims for damage done to
harbours, docks, plers, and gimilar works otherwise than in accordance
with Articles 5 and 6",
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(4) Claims due for collision or other accidents of navigation,
and for demage caused to works in or about harbours, docks,
end navigable waterways; for personal injury to passengers
or crew and for loss of or damage to cargo or passengers'
baggage;

(5) Claims resulting from contracts entered into or transactions
carried out by the master, acting within the scope of his
euthority, away from the vessel's home port, where such con-
tracts or trensactions are necessary for the preservation of
the vessel or the continuaetion of her voyage, whether the
mester is or is not at the same time owner of the vessel, and
whether the claim is his own or that of ship suppliers, re-
pairers, lenders or other contractual creditors (b).

Article 3,

The mortgeges, hypothecations and other charges on vessels referred
to in Article I shall rank immediately afier the liens mentioned in the
preceding Article.

National laws may grant a lien in respect of claims other than those
specified in the preceding Article; but no modificetion may be made in
the priority conferred on mortgages, hypothecations or other charges, nor
in that of the liens which tske precedence thereof.

Article 4,

The accessories of the vessel and freight, mentioned in Article 2,
mean:-

(1) Compensation due to the owner for material damage susteined
by the vessel and not repaired, or for loss of freight;

(2) General average contributions due to the owner, in respect of
material demage sustained by the vessel and not repaired, or
in respect of loss of freight;

(3) Remuneration due to the owner for salvage services rendered
at any time before the end of the voyage, excluding any sums
allotted or apportioned to the master or other persons in the
service of the vessel.

Freight shall be deemed to include passage money. In cases where
liebility is limited pursuant to the provisions of the Convention on the
Limitation of Shipowners' Liability the fixed sum of 10 per cent. on the
value of the vessel at the beginning of the voyage provided for by Article 4

(b) The protocol contains a declaration to the effect that "This
Convention does not affect the provisions of any national law giving a
lien to public insurance associations in respect of claims arising out
of the insurance of the personnel of vessels".
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of thet Convention shall be substituted for freight for the purpose of
this Convention,

Peyments made or due to the owner on policies of insurance, as
well as bounties, subventions, and other nationsl subsidies, are not
included as accessories of the vessel or of the freight.

Notwithstending enything in the opening words of Article 2, the
lien in favour of persons in the service of the vessel shall extend to
the total amount of freight due for a1l voyages mede during the subsis-
tence of the game contract of service,

Article 5,

Liens atteching on the same voyage shell rank in the order in
which they are set out in Article 2, Claims included under any one head-
ing shall share equally and 'pro rata' in the event of the fund available
being insufficient to pey the claims in full.

The claims mentioned under Nos., 3 and 5 in that Article shall rank,
hovever, for payment inversely to the order of time in which they arose.

Claims arising from one and the same occurrence are deemed to have
originated at the same time,

Article 6.

Claims secured by a lien and attaching to the last voyage shall
heve priority over those attaching to previcus voyages: provided that
claims under one and the same contrect of service extending over several
voyages shall all rank with claims atteching to the last voyage.

Article 7.

As regards the distribution of the sum resulting froam the sale of
the property subject to lien, the creditors whose claims are secured by
a lien shell have the right to prove for their claims in full, without
any deduction on account of the rules relating to limitation of liabil-
ity; provided, however, that the dividend receivable by ther shall not
exceed the sum due having regard to the said rules,

Article 3,

Cleims secured by a lien shall follow the vessel into whatever
hands she may pass.

Article 9.

Maritime liens shall cease to exist, apart from any provision of
national laws for their extinction upon other grounds, st the expirstion
of one year: provided that the lien referred to in Article 2 (5) for
necessaries supplied to the vessel shall cease al the expiration of six
months,
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The period runs for the lien for salvege from the date of the
termination of the services; for the liens for collision accidents of
navigation and personal injuries from the dete when the demage was caused;
for the lien for loss of or damage to cargo or passengers' bagcage from
the date of delivery or when delivery ought to have been made; for the
lien for necessaries and repairs from the date when the obligation attached.
In ell other cases the period runs from the date when the claim becomeg
enforceable,

The fact that any of the persons specified in Article 2 (2) has a
right to any payments in advance or on account does not render his c¢laim
enforceable for the purposes of this Article.

It shall not be permissible by a nationsl law to make the sale of
the vessel a ground for extinction of any lien upon her unless the sale
is accompanied by such publicity as may be prescribed by the national law,
including notice to the authority charced with keeping registers referred
to in Article I of this Convention of such length and in such form as may
be so prescribed.

The grounds upon which the above periods may be interrupted shall
be determined by the law of the Court where the case is tried,

The High Contracting Parties reserve to themselves the right to pro-
vide by legislation in their respective countries that the said periods
shall be extended, in cases where it has not been possible to arrest the
vessel to which a lien attaches in the territoriel waters of the State
in which the claimant has his domicil or principal place of business, pro-
vided that the extended period shell not exceed three years from the time
vhen the obligation attached.

Article 10,

A lien on freight may be enforced so long as the frelght is still
due or the sum paild for freight is still in the hends of the master or
the agent of the owner. The same principle epplies to a lien on access-
ories.

Article 11,

Subject to the provisions of this Convention, liens established
by the preceding provisions are subject to no formality and to no special
condition of proof,

This provision does not affect the right of any State to meke pro-
vision by national legislation requiring the master of a vessel to fulfil
special formalities in the case of certain loans reised on the security
of the vessel, or in the case of the sale of her cargo,

Article 12,

Nationel laws must brescribe the nature and the form of documents
to be carried on board the vessel on which entry must be made of the
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mortgages, hypothecastions, and other charges referred to in Article I,
50, however, that the mortgagee requiring such entry in the said form
be not held responsible for any omission, misteke, or delay in inscrib-
ing the same on the said documents,

Article 13.

The foregoing provisions of this Convention also apply to vessels
in the possession of a time charterer or other person operating, but
not being the owner of the vessel, except in cases where the owner has
been dispossessed by an illegal act, or where the claimant is not a
‘bona fide' claimant,

Article 14,

The provisions of this Convention shell be applied in each Con-
tracting State in cases in which the vessel to which the claim relates
belongs to a Contracting State, as well as in any other cases provided
for by the national laws,

Nevertheless, the principle formulated in the preceding paragraph
does not affect the right of the Contracting States not to apply the
provisions of this Convention in favour of the subjects or citizens of
a non-Contracting State, '

Article 15,

This Convention does not apply to vessels of war, nor to Govern-
ment vessels appropriated exclusively to the public service,

Article 16.

Nothing in the foregoing provisions shell be deemed to affect in
any wey the competence of tribunsals, modes of procedure or methods of
execution authorised by the national laws.

Article 17.

After an interval of not more then two years from the day on which
the Convention is signed, the Belgian Government shall place itself in
communication with the Govermments of the High Contrecting Parties which
have declared themselves prepared to ratify the Convention, with a view
to deciding whether it shall be put into force. The ratifications shall
be deposited at Brussels at a date to be fixed by agreement emong the
said Govermnments. The first deposit of ratificetions shall be recorded
in a 'procks-verbal' signed by the representatives of the Powers which
take part therein, and by the Belgian Minister for Foreign Affairs.

The subsequent deposit of ratifications shell be made by means of
a written notification, addressed to the Belglan Government, and accom-
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panied by the instrument of ratification.

A duly certified copy of the 'procds-verbal! relating to the first
deposit of ratifications, of the notifications referred to in the prev-
ious paragraph, and also of the instruments of ratification accompenying
them, shell be immediately sent by the Belgian Government, through the
diplomatic channel, to the Povwers who have signed this Convention or who
have secceded to it. In the cases contemplated in the preceding peregreph,
the said Government shall inform them at the same time of the date on
which it received the notification.

Article 18.

Non-signatory States may accede to the present Convention whether
or not they have been represented at the Internationsl Conference at
Brussels,

A State which desires to accede shall notify its intention in writ-
ing to the Belgian Government, forwarding to it the document of accession,
which shall be deposited in the archives of the said Govermment,

The Belgian Government shall immediately forwerd to all the States
which have signed or acceded to the Convention a duly céertified copy of
the notification and of the act of accession, mentioning the date on which
it received the notification.

Article 19.

The High Contracting Parties mey at the time of signature, ratifi-
cation, or accession, declare that their acceptance of the present Con-
vention does not include any or all of the self-governing dominions, or
of the colonies, overseas possessions, protectorates or territories under
their sovereignty or authority, end they masy subsequently accede separ-
ately on behalf of any self-governing dominion, colony, overseas possess-
ion, protectorate or territory excluded in their declaration. They may
also denounce the Convention separately in accordance with its provisions
in respect of any self-governing dominion, or any colony, overseas poss-
ession, protectorate or territory under their sovereignty or authority.

Article 20,

The present Convention shell take effect, in the case of the States
which have teken part in the first deposit of ratifications, one year
efter the date of the 'procts-verbal' recording such deposit. As respects
the States which ratify subsequently or which accede, and slso in cases
in which the Convention is subsequently put into effect in accordance with
Article 19, it shall take effect six months af'ter the notifications spec~
ified in paragraph 2 of Article 17 and paragraph 2 of Article 18 have been
received by the Belgien Govermnment.




136

Article 21.

In the event of one of the Contracting States wishing to denounce
the present Convention, the denunciation shsll be notified in writing
to the Belgien Government, which shall immediately communicate a duly
certified copy of the notification to all the other States, informing
them of the date on which it was received.

The denunciation shall only operate in respect of the State which
made the notification, and on the expiry of one year after the notifi-
cation has reached the Belgien Government, :

Article 22.

Any one of the Contrscting States shall have the right to cell for
a fresh Conference with a view to considering possible smendments,

A State which would exercise this right should notify its 1ntent10n
one year in advance to the other States through the Belgian Govermment,
which would meke arrangements for convening the Conference.
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ANNEX II

DRAFT CONVENTION CN THE OWNERSHIP OF AIRCRAFT AWD THE
AERONAUTIC REGISTER, ADOPTED BY CITEJA IN 1921.
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Draft Convantion on the Cwnership of
Aircraft and the Aeronsutic Register

Adopted by CITEJA in 1931
Article 1

(1) The High Contracting Parties undertake to establish in
their national laws that every aricraft registered asccording to the said
laws shall be inscribed on a register for the publicity of rights, hav-
ing in view the inscription of the ownership and the real rights by the
competent authority of the said State.

(2) The said register may be the one in which the aircraft is
registered on a distinct register. In the latter case agreement shall be
established between the two registers,

Article 2

(1) An aircreft inscribed on the register of one of the High Con-
tracting Parties cannot be inscribed on the register of another High
Contracting Party unless the owner proves that he hes effected the can-
cellation of the originel inscription.

(2) 1In cese the aircraft is encumbered with real charges on the
register the inscription on the new register shall be subject to the
proof that the creditors have been paid or have agreed to the transfer
of the inscription. In the latter case the real charges shell be inscri-
bed on the new register solely upon the evidence of the inscriptions
existing on the preceding register.

(3) In order to effect the transfer of the inscription from the
register of one of the High Contracting Parties to that of another one:

1. An application for inscription must be addressed to the
Bureau of the State in which the aircraft is to be inscribed:

2. An application for cancellation with a view to transfer
of the inscription to the register of another State must be
eddressed to the Bureau of the State in which the aircraft is
inscribed. The application shall indicate the Bureau to which
the inscription is to be transferred and must be accompanied,
if the case applies, by the written consent in duplicate, duly
legalized, of the creditors, or by the proof that the said cred-
itors have been paid.

(4) The applicetion for cencellation ipso facto shall render the
mortgage claims payable,

(5) A note of the spplication for transfer shaell be made on the
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register of the first State, and no inscription can be made thenceforth
on the seme register. However, if the Bureau of the first State receives
under the conditions contemplated in article ...... /1 an application
relative to a forced execution after a note has been made of the applica-
tion for transfer, the provisions of the said article shall be applied;

a certified true copy of this application shall be transmitted immediately
by the Bureau of the first State to that of the second State which also
shall conform to article ....../1

(6) In cese the Bureau of the first State does not oppose the
cancellation on its register, it shall, by means of form A of the Annex,
inform the Bureau of the State in which inscription is epplied for, and
shall trensmit to it the application contemplated in section 1 of para-
graph 3, end at the same time a certified true extract from the register
certifying that there is no objection to the cancellatlion of the original
inscription,

(7) The Bureau in which the new inscription is applied for shall
proceed, if proper, according to formula B of the Annex, to the inscrip-
tion of the aircraft and shall send without delay to the Buresu of the
first State a certification of the inscription on its register. Upon
receiving this certification the inscription of the aircraft shall be
cencelled on the register of the Bureau of the first State.

Article 3

Each of the Contracting States may inscribe on its registers, pro-
visionally, aircraft under construction or not yet registered.

Article 4

The following are considered as forming an integral part of the
aircraft; the motors, tools and, in general everything intended for the
permanent use of the aircraft, indicated in the inventory, even if they
are temporarily separated, with reservation of the rights of third par-
ties who are purchasers in good faith.

Article 5

(1) The register contemplated in Article I shall be kept by the
guthorities determined by the nationel laws, and according to the rules
provided in the same laws, in so far as they are not contrary to the

/1 Article 8 of the Draft Convention on mortgages, other real securi-
ties and aerial privileges is referred to, The number of this article
has been left blank in view of the possible amalgamation of the two
drafts by the International Conference on Private Aerial Law., (Footnote
in the draft.)
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provisions of the present Convention.

(2) The register must be public, and any person may demand
certified true coples.

(3) The seat of the Bureau charged with keeping the register
must be indicated on the certificate of registration.

(4) The Bureeus charged with keeping the register are authorized
to correspond directly in order to assure the execution of the provisions
of article 2.

Article 6

The obligation to have the asircraft registered shall devolve upon
the owner who must furnish all informetion which is necessary to effect
the inscription in the terms of the following article,

Article 7

(1) The register provided in article 1 must contain all deta rel-
ative to the aircraft and, especielly, the number of the certificate or
registration, the date of registration, the mark of nationelity and reg-
istration, the type of craft, a brief description of the craft, the date
and place of construction, seriel number of construction, kind and power
of the motors, name and domicile of the owner, name of the insured, and
the other date prescribed in article 9.

(2) For aircraft under construction the register shall contain
the data which can actually be furnished; said datae to be completed after
the construction is finished

Article &

(1) If changes take place in the facts mentioned on the register,
or if the aircraft perishes, 1s demolished or becomes permenently unfit
for air navigation, the Bureau of inscription must be requested to meke
the necessary changes.

(2) The application must be signed by the owner and accompanied
with the necessary documents of proof.

Article 9

(1) All trensfers of property inter vivos, assigrments, cessions
of real rights and renunciations of the said rights are valid with regard
to third parties only through their inscription on the register and pro-
duce no effect until the dete of sald inscription.
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(2) Againet the one who has acquired in good faith the owner-
ship or a real right from the person inscribed on the register as holder
of said right no objection cen be made on the grounds of the lack of
right of the person from whom his right is derived.

{3) The Contracting States shall tseke the measures necessery in
order to effect the inscriptions in case of transfer due to decease,

Article 10

The inscription made on the register by virtue of articles 1, 8
and 9 must be reproduced on the certificate of registration.

FINAL PROVISIQNS
Article 11

This Convention shall apply only to aircreft assigned to inter-
national navigation.

Article 12
The High Contracting Parties whose legislation may not be suffic-

ient to assure the execution of the provisions of thie Convention shall
teke the measures and enact the sanctions necessary for this purpose.
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ANNEX III

DRAFT SCIVENTION ON MORIGAGES, OTHER REAL SECURITIES,
AND AERIAL PRIVILEGES, ADCPTED BY CITEJA IN 1931
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Draft Convention on Mortgeges, Other Real Securities,
and Aerial Privileges

Adopted by CITEJA in 1931

CHAPTER I. - On Mortzages and Other Real Securities

Article First

In the wmeaning of the present Convention, by aerial mortgage is
understood a real security, whetever mey be its name and origin, which
is inscribed on the register for tne publicity of rights end which
assigne the aircraf't to the payment of a debt the amount of which is
likewise inscribed thereon.

Article 2

Aerisl mortgages regularly constituted end not extinguished, accord-
ing to the law of the Contracting State on whose register the sircraft{ is
inscribed, shall produce the effects determined by the present Convention.

Article 3

The aerial mortgage shall guarantee, equally with the principal
sun, the current interests and the interest in arrears for one year, at
the rate recorded on the register, as well es the costs of procedure,
in so far as they are not privileged by paragraph 1 of Article 11l.

Article 4

(1) The serial mortgage shall include the insurance indemnity
due in case of loss or damage to the aircraft.

(2) It shall not extend to the freight,

Article 5

The rank of aserial mortgages with respect to each other shall be
determined by the inscription on the register.

Article 6

With reservation of the provisions of parasgraph 4 of Article 8,
and paregraph 5 of Artlcle 13, the aerial mortgage shall take precedence
over all claims, even those of the Fisc, which are not privileged by
virtue of Article 7.
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CHAPTER II. - Privileges

Article 7 /1

(1) The following shell be paid with preference over aerial
mortgage claims:

2) The airport fees or fees of any other public
aerisl navigation service arising out of the
last voyage; [g

b) Compensation due because of salvage or assis-
tance;

c) Expenses paid in case of repairs affected by
the commander by virtue of his lezal powers
or upon his order in the course of a voyege
for real needs of conservation 6f the aircreft.

(2) The rank of said claims with respect to each other shall be
determined in the above order. Claims connected with one and the same
voyage shall be privileged in the order in which they are arranged in
paragraph 1., The claims contemplated under letters b) and c) within each
of the said categories shall be paid preferebly in the inverse order of
the dates when they originated.

(3) The right of preference does not include the insurance indem-
nity.

(4) This right expires after a period of three months from the
day when the operations which give rise to the privileged cleim are com-
pleted. Considerations of interruption in the above period shall be deter-
mined by the law of the court teaking cognizance,

/1 It will be for the Governments to safeguard where necessary the
interests of the Treasury, either by enlarging, at the Conference, the
list in Article 7, or by making reservation, in the final protocol
(Protocole de Cloture), of the right to privilege certain fiscal claims.
(Footnote in the draft.)

/2 The final protocol shell contain a reservation whereby each State
is left free to establish smong these claims a fixed order, inspired
by regard for the interests of the Treasury. (Footnote in the draft).
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CHAPTER III. - Forced Execution

Article 8

(1) When an aircraft is attached in order to be sold, or when
proceedings of forced execution ere begun without preliminery sttach-
ment, the competent amthorities must apply to the Bureau charged with
keeping the register for the publicity of rights to have a record there-
of made on the register.

(2) The application shall be made out according to the attached
form (See Annex A). It may be delivered to the Consul of the country
where the register for the publicity of rights is kept, for transmission
by telegram to the said Bureau upon payment of the charges.

(3) The Bureau charged with keeping the register for the publicity
of rights must take the measures necessary in order that, upon receipt of
the application, any person coming to consult the inscriptions on the
register relative to the attached aircraft may have knowledge thereof,
that record thereof may be made on the said register, that the owner and
the creditors inscribed may be informed thereof and that a certified true
copy of the record, as well as the list of the addresses of the owner and
the creditors inscribed, furnished by them, may be sent to the competent
authorities indicaeted in the application.

(4) No elienation can be alleged against the attaching or inter-
vening creditor or the beneficiary of the adjudication, if effected after
the receipt of the application by the Bureau charged with keeping the
register for the publiclty of rights or if, at the time of the alien-
ation, the purchaser had knowledge or should reasonably have had know-
ledge of the opening of the proceedings or of the attachment. The same
rule shaell apply to the constitution of mortgages and other real rights,

Article 9

(1) sele by suthority of justice has for effect the transfer of
the property and the settlement of the charges under the conditions
determined by the law of the place of the execution.

(2) This law must prescribe that the owner and the creditors
inscribed shall be notified, at least one month in edvance, of the date
on or before which they mey, in the conditions determined by this law,
present their rights, and that, at least one month in advance, the date
of the ssle shall be communicated to the owner and to the said creditors
and published in the place where the register for the publicity of
rights is kept,
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Article 10

Failure to observe the formalities prescribed in Article 9 will
have for effect, according to the law of the place of the execution,
either nullity of the sale, or the invalidity of the sale as against
interested third parties, or compensation by the State for the damage
caused, The obligation to pay compensation cannot be made conditional
upon reciprocity.

Article 11

(1) There shall be deducted from the amount of the adjudication,
before digtribution thereof, only the court costs incurred in the common
interest of the creditors in order to errive at the sale and distribution
of the price, including the expenses of custody, but excepting the expen~
ses incurred with e view to obtaining an executlonary title.

(2) The surplus of the price of adjudication shall be distributed
to the creditors and to the owner, in accordance with the rules of pro-
cedure of the law of the place of the execution, taking into account the
rank which belongs to the creditors in the terms of the present Conven-
tion.

Article 12

(1) The competent authorities of the country where the register
for the publicity of rights is kept must proceed to release the morte
gages extinguished under the conditions prescribed in Article 9 upon
the presentation of an authentic certified copy of the act of adjudi-
cation, end after the competent authorities, according to the law of
the court of inscription, shall have verifiied that the certified copy
is authentic, that the authorities which performed the adjudication
were competent, and that the conditions of publicity contemplated in
Article 9 have been observed,

(2) The competent authorities of the country in which the regis-
ter for the publicity of rights is kept shall notify the owner and the
inscribed creditors of the release effected.

(3) The copy of the sct of adjudicetion, verified in conformity
with paragreph 1, shell constitute proof, with respect to the Bureau
charged with keeping the register for the publicity of rights, of the
transfer of ownership.
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CHAPTER IV. - Precsutionary Attachment

Article 1

(1) Proceedings of precautionary attachment shall be governed
by the law of the place of the attachment. However, the following pro-
visions must be observed:

(2) The competent authorities or the attaching creditor mey epply
to the Bureau charged with keeping the register for the publicity of
rights to have a record of the attachment made on the register.

(3) The application shall be drawn up according to the attached
form (See Annex B); it mey be sent to the Consul of the country in which
the register for the publicity of rights is kept for tranemission by
telegraph to the said Bureau upon payment of the charges.

(4) The Bureau charged with keeping the register for the publi-
city of rights shall proceed according to the provisions of paragraph 3
of Article 8.

(5) No alienation can be alleged against the atteching creditor,
if effected after the receipt of the applicetion by the said Bureau or
if, at the time of the slienation, the purchaser had knowledge or could
reagonably have had knowledge of the attachment. The seme rule shall
apply to the constitution of mortgages or other real rights.

(6) The authorities charged with keeping the register must cen-

cel the record of the precautionary attachment as soon as the act or
the decision according the relemsse of the attachment is sent to them,

CHAPTER V. - Final Provisions

Article 14

With a view to the applicetion of the present Convention, the
competent judicial and administrative authorities of the High Contract-
ing Parties are authorized to correspond directly with each other.

Article 15

The provisions of the present Convention shall apply only when
an aircraft registered by one of the High Contracting Parties is on
the territory of another High Contracting Party.
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ANNEX IV

DRAFT CONVENTION ON THE INTERNATICNAL RECOGNITION OF
RIGHTS IN AIRCRAFT, APPROVED SEPT. 25th, 1947, AT BRUSSELS
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Draft Convention on the International
Recognition of Rights in Aircraft

(Text Approved by the Legal Committee at its
meeting of September 25th, 1947, at Brussels)

ARTICLE I
Rights Reciprocelly Recognized
(1) Each Contracting State undertekes to recognize:

a) rights of property in aircraft,

b) rights to acquire aircraft by purchase coupled with poss~
ession of the aircraft,

c) rights to possession of aircraft under leases of six
months or more,

d) mortgages, hypotheques, and similar rights in aircraft
which are contractually created as security for the pay-
ment of en indebtedness,

provided that such rights have been constituted and are recorded in a
public record, in conformity with the law of the Contracting State whose
nationality the aircraft possesses.

(2) Except as otherwise provided in this Convention, the effects
of the recording of such rights with regerd to third parties shall be
determined according to the law of the Contracting State where they are
recorded.

ARTICLE II

Public Records

(1) All recordings relating to a given aircraft must aeppear in
the record of the State whose nationality the aircraft possesses.

(2) The address of the authority responsible for maintaining the
record must be shown on the certificate of registration as to nationality.

(3) Any person shall be entitled to receive from the authority
maintaining the record duly certified copies or extracts of the particu-
lars recorded., Such copies or extracts shall constitute prima facie evi-
dence of the contents of the record.

(4) The netional law may provide thet the filing of eny document
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for recording shall have the same effect as a recording, In that case,
adequate provision shall be made to ensure that such documents are open
to the public,

(5) Reasonable charges msy be made for services performed by the
authority mainteining the record.

ARTICLE III
Claims Having Priority

(1) The claims set forth below give rise to charges which, with-
out recording, follow the aircraft and teke priority over all other claims:

a) compensation due for salvege of the aircraft,

b) extraordinary expenses indispensable for the preservation
of the aircraft.

(2) The claims enumerated in paragraph (1) above shaell be satisfied
in the inverse order of the dates of the incidents in connection with
which they are incurred.

(3) The priority accorded to these claims by paragraph (1) above
ghall be extinguished unless judicial action thereon is commenced within
three months from the date of their erising. The law of the forum shall
determine the contingencies upon which this period may be interrupted or
suspended.

(4) If a charge arising from any such claim has been recorded, it
shall, on the extinction of the priority accorded by peragraph (1), take
priority as a right mentioned in Article I.

(5) Any of the claims mentioned in this Article may be entered at
any time on the record so as to give notice thereof to ell concerned,

(6) 1In the cese of any incident occurring within the territory of
a Contracting State to an aircraft there registered, the question whether
any of the cleims mentioned in paragraph (1) is entitled to the priority
or charge there mentioned shall be determinated by the national law,

(7) Except as provided in this Article, no charge teking priority
over the rights mentioned in Article I shall be admitted or recognized
by Contracting States.
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ARTICLE IV
Priority of Principel and Three Years' Interest

The priority of a right mentioned in Article I, paragraph (1)d,
extends to the sums thereby secured. However, the amount of interest
included shell not exceed that accrued during three years prior to
the execution proceedings together with that sccrued during the exec-
ution proceedings.

ARTICLE V
Sele in Execution - Notice

(1) The proceedings of a sale in execution shell be determined
by the lsw of the Contracting State where the sale tzkes place.

(2) The following provisions shsll however be observed:

a) the date and place of the sale shall be fixed at least
six weeks in edvance,

b) the executing creditor shall supply e duly certified ex-
tract of the recordings concerning the aircraft, shell
give public notice of the sale at the place where the air-
craf't is registered at least one month before the day fixed,
and shall concurrently notify, by reglstered letter, the
recorded owner and the holders of rights in the aircraft
recorded or entered on the record whose addresses are tnowa.

(%) The consequences of failure to observe the requirements of
paragraph (2) shall be as provided by the law of the Contracting State
where the sale tzkes place,

(4) o sale can be effected unless all charges having priority
over the claim of the executing creditor in accordance with this Conven-
tion, which are established before the competent suthority, are covered
by the proceeds of the ssle or assumed by the purchaser,

(5) The national law of a Contracting State may provide that the
richts referred to in Article I, if held as security for an indebtedness,
shall not be set up, to an extent greater than 80%, of the sale price
of the aircraft tslken in execution, as azainst persons who have sustained
injury or demage on the surface caused by such aircraft, or by any other
aircraft encumbered with similar rights held by the same persons, except
in the case where the injury or demsge in question is adequetely and
effectively insured by a State or with an insurance undertsaking in any
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State. In the absence of other limit established by the law of the Con-
tracting State where the execution sale takes place, insurance in the
equivalent to the emount of the purchase price when new of the aircraft
sold on execution shall be considered adequate for the damages caused.

(6) Costs legally chargeable under the law of the Contracting
State where the sale takes place which are incurred in the common inter-
est of creditors in the course of execution proceedings leading to sale,
shall be paid out of the proceeds of sale, before any claims, including
those gilven preference by Article III.

ARTICLE VI
Sale in Execution - Effect

Sale in execution of an aircraft in conformity with the provisions
of Article V shall effect the transfer of the property in such eircraft
free from all charges which are not assumed by the purchaser.

ARTICLE VII
Transfer of Nationality

No transfer of an aircraft from the nationality register or the
record of a Contracting State to that of another State shall be made,
unless all holders of recorded rights have been satisfied or consent
to the transfer.

ARTICLE VIII
Spare Parts

(1) 1If, in conformity with the law of a Contracting State where
an eircraft is registered, a recorded right of the nature specified in
Article I, end held as security for the pasyment of an indebtedness, ex~
tends to spare parts stored in a specified plece or places, such right
shgll be recognized by all Contracting States, as long as the spare
parts remain in the place or places specified, provided thet an approp-
riate public notice, specifying the description of the right, the nanme
and address of the holder of this right and the record in which such
right is recorded, is exhibited at such place where such spare parts
are located, so as to give due notification to third perties that such
gpare parts are encumbered.

(2) A statement indicating the character and the approximate
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nunber of such spare parts shall be annexed to or included in the recor-~
ded document. Such parts may be replaced by similar parts without affect-~
ing the right of the creditor.

(3) The provisions of Article V (1) and (4) and of Article VI
shall epply to a judicial sale of spare partis. However, in fixing the
minimum bid at which the sale can teke place, account shall be taken of
charges having priority over the claim of the executing creditor only to
the extent of two-thirds of the value of the spare parts as determined
by experts apsointed by the authority responsible for the sale. Further,
in the distribution of the proceeds of sale, the competent authority may,
in order to provide for the claim of the executing creditor, limit the
gmount payable to holders of such priority charges to two-thirds of the
amount of such proceeds of sale sfter payment of costs referred to in
Article V (6).

ARTICLE IX
Scope of Convention
This Convention applies to aircraft registered as to nationality
in a Contracting State, provided th=2t a Contracting State shall not be
obliged to apply this Convention (except Articles III and VII) within
its own territory to aircraft there registered.
ARTICLE X
Immigration, Smuggling, Air Navigation Laws
Nothing in this Convention shall prejudice the right of any Con-

tracting State to enforce against an aircreft its netional laws relat-
ing to immigretion, smuggling or air navigation.

ARTICLE XI

Militery, Customs, Police Service

This Convention shell not apply to aircraft used in military,
customs or police services.

ARTICLE XII
Direct Administrative Communications

For the purpose of this Convention the competent judicial and
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edministrative authorities of the Contracting States may correspond dir-
ectly with each other.
ARTICLE XIII
Amendment of National Lews
Contracting States whose national lews may not be sufficient to
ensure the fulfilment of the provisions of this Convention, shall teke
such measures as are necessary for this purpose., Upon these measures
becoming effective, such States underteke to notify them to the Secre-
tary Generel of the International Civil Aviation Orgenization.
ARTICLE XIV
Aircraft - Definition
For the purposes of this Convention the term "aircraft" shall
include the airfreme, engines, propellers, radio apparatus, end ell
other articles intended for use in the aircraft whether instelled
therein or temporarily separated therefrom,
ARTICLE XV
Signatures
This Convention shall remein open for signature until it comes
into force in accordance with the provisions of Article XVII.
ARTICLE XVI
Retification
This Convention shell be subject to ratification by the signatory
States., The instruments of ratification shall be deposited in the archives
of the International Civil Avietion Organization, which shall give notice
of the date of deposit to each of the signatory and adhering States.
ARTICLE XVII
Effective Dates

(1) As soon as two of the signatory States have deposited their
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ingtruments of ratification of this Convention, it shall come into force
between them on the ninetieth day after the date of the deposit of the
second instrument of ratificetion, It shall come into force, for each
State which deposits its instrument of ratification after thet date, on
the ninetieth day after the deposit of its instrument of ratification.

(2) The International Civil Aviation Orgenization shall give
notice to each signatory State of the date on which this Convention comes
into force.

(3) This Convention, as soon as it comes into force, shall be
registered with the United Nations by the Secretary General of the Inter-
netional Civil Aviation Organization,

ARTICLE XVIII
Adherence

(1) Thie Gonvention shell, after it has come into force, be open~
ed for adherence by non-signatory States.

(2) Adherence shall be effected by the deposit of an instrument
of adherence in the archives of the Internationel Civil Aviation Organe-
" ization, which shall give notice of the date of the deposit to each sig~
natory and adhering State.

(3) Adherence shell teke effect as from the ninetieth day after
the date of the deposit of the instrument of adherence in the archives
of the International Civil Aviation Organization.

ARTICLE XIX
Denunéiation

(1) Any Contracting State may denounce this Convention by noti-
fication of denunciation to the International Civil Aviation Organi-
zation, which shell give notice of the date of receipt of such notifi-
cation to each signatory and adhering State.

(2) Denunciation sheall teke effect six months after the date of
receipt by the International Civil Aviation Organization of the notifi-
cation of denunciation.




ARTICLE XX
Territorial Declarations

(1) Any State may, et the time of signature or of the deposit of
ite insetrument of ratification or adherence, declare that the acceptance
which it gives to this Convention does not apply to all or any of ite
overseas territories. The "overseas territories" of a State shall mean
its colonies, protectorates, territories in respect of which it exercises
e mendate or trusteeship, territories under its suzerainty, and other
non-metropolitan territories subject to its sovereignty or authority.

(2) The Internationel Civil Aviation Organization shall give no-
tice of any such declarstion to each signatory and adhering State.

(3) Any State may subsequently adhere, in accordance with the
provisions of Article XVIII, on behalf of all or any of its overseas
territories, regarding which it has made a declaration as aforesaid.

(4) Any State may denounce this Convention, in accordance with
the provisions of Article XIX for all or any of its overseas territories.

ARTICLE XXI
Overseas Territories

(1) Upon deposit of its instrument of ratification or adherence,
or by notification to the International Civil Aviation Orgenization at
any time thereafter, any State may declare that any overseas territory
is to be regarded as a separate Contracting Stete for the purposes of
this Convention.

(2) The International Civil Aviation Organization shall give no-
tice of any declaration made as aforesaid and of the date of receipt
thereof to each signatory end adhering State and such declaration shall
take effect as from the ninetieth day after its receipt by the Inter-
national Civil Aviation Organizetion.

(3) Any declarastion mede in pursuence of paragraph (1) of this
Article may be rescinded by a notificetion of rescission to the Inter-
national Civil Aviation Organization, which sheall give notice of the
date of recelpt of such notificetion to each signatory and adhering
State. Rescission shall teke effect as from the ninetieth dey after the
notification thereof to the International Civil Aviation Orgenizetion.
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In Witness Whereof the undersigned Plenipotentiaries, having been
duly authorized, have signed this present Convention.

Done this ..... reeeeesd8Y OF seveeveeceronoseesoncennncey 19 cicees
R
in the English, French and Spanish languages, each text being of equal
suthenticity.

This Convention shall remain deposited in the archives of the
International Civil Aviation Orgenization and one certified copy thereof
shall be transmitted by the Secretary Generel of the Internationasl Civil
Aviation Orgenization to the Govermment of each Jtate which has signed,
ratified or adhered thereto.

* The foregoing text is at this date (October, 1947) merely a draft
proposal.
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