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A hyﬁdthesis in legal philosophy is examined, namely, whether.

. in any well-developed legal system on the Anglo-American model there

is a uniquely correct legal resolution for every legal dispute. It is

'

claimed that this hypothesis is central to the legal philosophy of
Ronald Dworkin, and that it is untenable. It is further claiméd that

Professor Dworkin's so-called "theory of rights" is not a theory in

itself, but rather a set of constraints on any theory of rights, and

'l

that the "one right answer' hypothesis is the most important of these
constraints. The argument against the hypothesis proceeds under the .
restriction that anti-realist views about meaning must be allowed no

weight. Realist, anti-realist, and holistic theories of meaning are

. examined. A realist modél\bf\a moral theory. based on maximin- justice
is developed, in conigpction with an interpretation of legal propositions

as propositions of conditional obligation; and the hypothesis is shown

I
\ "

to fail.
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Le présent ouvrage examine une hypothése en philospphie du

droit, selon laquelle, dams tout systZme l€gal développé sur le modgle

LI

anglo-américain, il y a une unique solution légalement correcte 3

n'importe quel conflit de droit.  I1 montre que,cette hypoth&se occupe

. P
une position centrale dans la philosophie du droit de Ronald.Dworkin,

4 X

et qu'elle ne peut 8tre soutenue. Il soutient en outre que la '"théorie

des droits" du professeur Dworkin n'est pas, en elle-m@me, une théorie,

'

~

mais plutdt un ensemble de contraintes qui s'applique @ n'importe quelle

théorie des droits. L'hypothése qu'il y a toujours une bonne solution

est présentée comme la plus importante de ces contraintes. Une restric-

‘tion imposée @ 1'argument offert contre cette hypoth&se est qu'il n'accorde

_pas de poids aux conceptions anti-réalistes du sens. Les thdories

ré€alistes, anti~réalis§§s et holistiqpeé du géns sont examinées. Up '

moddle réaliste dé larthéérie moraie, basé sur 1'idée de justice maximin,

est développé, en conjonction av;c une intefﬁ?étatioﬁ des propositions

légales comme propositions d'obligation con%?iioﬁnelf%.cN;t 1'échec de ;
\

- . A J
1'hypothdse en question est démontré. . ’ .
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PREFACE
‘Legal philosophy I take to be a ‘species of ai;plied philosophy.
. , N
This essay, therefore, is an essay in applied pﬁilosophy. In it, I
take various views of some philosophers kand logicians, and attemptuto
draw consequences from then in ‘connection‘ wiéh' fhe problem in legal
theory regarding the existence of uniquelly)i%orrect judilcial" resolutions

to legal disputes.
I wro’te this essay because I believed that the influe.nce of
Michael Dummett's views on realism and anti-Tealism might have been an
indirect, cause of some of Phpfessor Ronald Dworkin's odder pronounce-
ments. Now that wseven months have passed since its writing, I find
that‘ 1 am somewhat less enthusiastic in my appreciation of Dummett's
work than I was. Also, since September, Hilary Putnam has delivered

a panegyric on Nelson Goodman's Ways of Worldmaking, which rather

diminishes his credentials as a realist, upon which I had to a certain
extent reliea; and 1 have had the opportunity ’'of seeing Richard Rorty's

.debunking of the whole realist/a’nti-realiést 'depate in Philésephy and

, . ;
the Mirror of Nature. But the vocabulary of this essay wzzs set by -

Professor Dworkin, and I believe that the argm‘nents ‘in it still stand.
If the reader finds himself irritated by the realist/anti-realist jargon,

"he might regard this essay as an attempt to présent an answer to

©

. . . . . ¢ y L )
Professor Dworkin's arguments in the form of an elaborate and rather
o g '

3

Teutor:ic parody.

Many people helped me in the writing of this essay - some of

them, pérhaps, unwittingly. In particulér, I siaould like to thank

3
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“Though nowhere cited in the text, that paper suggested to m
t \ < .
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. . . o ies ( .
Pepita Capriolo, John Hawthorne, Vishwas Govitrikar, Julius Grey,

i

Anil Gupta, Georg; Kopp, Helen Mackey, 'and Barbara Scales. Special

thanks must go- to my mother, Sa;'ah Conter; my brother, Alan Conter;
and to Felicia Goldste{n. "The person to whom this es;say owes most is
Professor James McGilvray, my supervisor - not least because he made
it pos;ible for me" to.attend  the 1978 University of Western Ontal/~io
Conference on i’ragmaticsrand Conditionals. Qj a result, I discovered
Bas \van Fraassen's paper "Hidden Va}riabl_es in Conditional Ldgi‘c" (1§74),

in wll\ich Dawid Lewis' semantics for conditionals is shown to be equi- )

_valent to Robert Stalnaker's gemantics once supervaluationg are dded.

0

t super-

valuations\mi'ght be able to find a place in the semantics of conditional

obligation; and it is on the basis of that suggestion that the whole of

the present essay was written.
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PART I: ONE RIGHT ANSWER? ROOTS AND BRANCHES OF A PROBLEM '

%

[

In Part 1 I set out a description of legal disputes,; which
entails that for every legal dispute there is only one correct .reso-
lution. This is the "one right answer' thesis, which I assert ton be ‘

" false. I indicate something ot: its history and its. special connection
with Ronald Dworkif“and suggest that it has often been assumed false,
on the basis of cursory argum;nt. It is hypothesized that Professor

. . Dworkin's \;vork on a theory of: rilghts has often over-shadowed the"'one
right answer thesis", and then it is urged that in fact he has produced
no theory of rights, and that what he has broduced is crucially
dependent on the one right answer thesis. The aim of Part I is simply

to establish the necessity for a direct and detailed argument against

the thesis; but some of the literature is d#scussed as”well.

/

1. The "One Right Answer' Thesis, ar'1d a ‘Reaction to It

Some people believe that for évery legal dispute there is a
potential judicial resolution of that dispute which would be legally

correct if implemented and which is, moreover, the only legally admis-
sible resolution of the dispute. If some people believe this, what is

J
0

it that they believe?

Some of them, .I think, believe something roughly like this:
k‘ ' ¢ 1
The law is a system of é'htitlements. If the law is a system

of entitlements, then legal disputes must be settled on the basis of

-

entitlements. In any legal dispute, some party - the plaintiff or the

)

prosecutor - institutes legal proceedings against another party - the

defendant - and the point of the proceedings is to determine whether .or

v

TRV
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'C} ‘ " ot some Specified state of affairs is to be brought about. This
M__.m ‘ 4 itate of affairs is one which i; sought by the pa’rty who institutes o
A . " the _proceedings, and which Zecessarily involves the party against whom
N . ;

" "he has instituted them: that party my have to pay damages, or perform
some contract,pﬁl duty, or refrain from some activity, or go to jail,

etc., if the proceedings lead to a judicial dec;ision against him.
Naturally, he may nc’t~ want sucl.\ states of affairs to be brought ab(/mt, .

°

and his par‘i: in the legal dispute will be to show that there is no

¢ justification for a judicial decision calling for the imposition of ' ¢
such a state of affaus upon him. - an imposition, it should be mentioned,

that might be ac}ueved thrOugh the forc1b1d mterventmn of the state, .

o Y A A
-

if necessary. The judicial decision, in which the proceedings culminate,
/ ; v
provides the resolution of the dispute. / B

The decision must issie in a judgement either for imposition
o .
desired by the plaintiff, or against it; but in either case, the decision
' & . ‘\\
.mst be justified. * If on the defendant's behalf it tan be shown (not

necessarily here or now or by us) that (given the relevant standard of -
=

burden of proof) there is no justification for a de‘c‘ision calling f01:
the imposition of the state of affairs sought by t:he plaintiff, then .
the cl'is?ute must be resolved in favour of the defendant and against
" authoritative imposition. If, on the other hand, it can be shown (not
'y necessarily here or now or by us) that (given the relevant standard of -
| . turden of proof) there is justification for a decision calling for the -
imposition of ‘the ustate of affairs 'sought by the plaintiff, the‘ dispute
mst be settled in favour of the plaintiff. But it has already been: _J'

-suggested legal disputes must be settled on the‘bash of entitlements. /i
. , .

WROTT e
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So if a legal dispute is properly settléd in favour of a defendant,
th.atp must l;g‘ because the defendent is entitled to set,t'lement(in his
favour; and similarl& for a plaintiff. Every dispute that is a legal
dispute can be séttl.ed by gudicial decision, and every dispute settled
by judicial decision must be settled in favour either of the plaintiff

?

or of the defendant. Since the settlement consists ejther in the
guthoritative imposition of a certain state of affairs or in the
abstention from such impositiow, the settlement can be in favour of

only one of the parties to the dispute. Since anything that counts

as a justification &f a judicial decision in favour of one party must N

fail to count as a justification of a judicial decision in fsvour of

the opposing party, and since every judicial decision must be"justified,\ .

then logically there can be only one justified judicial decision for
.every legal dispute. °And, ex hypotheseis, there must be one. In every

legal dispute, then, one and only one of the parties is’ entitled to 3
¥ . "
decision in his favour. ‘In one sense, the point of the legal proceedings

is just to identify one of the parties as the party who has the relevant

o

qentitlemen;:, the right-holder in the case. From all of this, at 1least
two conseque;lceshfollow. '
1. mica;lz, the lav as a system of entitlements cannot'
grant discretion to Judges, though it mey do so Berlp_herallx

. and within bounds, as with regard to the length of crinmal

sentences, or to the precise amount of award of damages,
etc. The reason for this lie&siuply in the logic of -

; ;L . . P »
\u . . entitlements or rights. If a judge is granted discretion

" in the disposition of a legal disphtg, then for a mumber

- ‘ o 14 s .
= ]
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» 3 .
of alternative decisions it will be permissible for him -
n H
to select any one of them to resolve the dispute. Then |

for none among the possible alternative decisions does

* he have a duty to select it to re§61ve the dispute. But

the resolution of the dispute consists either in the-
authoritative imposition of a state of affairs desired

by the plaintiff or in the authoritative abstention from

such imposition. If both of these alternatives were ever

oo

- really equally permissible, then it could not be that one

>

of the parties had a right to one of them, because his

]

having a rxght to one of them surely entails that the
other party has no x;ght to the other alternat1ve The
o

fact that one of the partles always has a right to one

(RN

particular decision eliminates the other alternative as

. L
a pOssible resolution to the dispute, and renders any

, dec151on 12Forporating it un]ustlfled ‘and hence impermis-

&
sible. But according to the hypothe31s of judicial ‘

5

discretion, that alternative would sometimes be permissible.

Hence the hypothesis of.judicial discretion must be

incorrect. . T
N . Il . N X :
For every legal question, thereuis,'in an odd but non-

[y

trivial sense, one and only one rlghx answer.“ For it is-,

v

possible to i g1ne the law of a given Jurisdlctlon in

L

the followzng way: - ® each‘posﬁible pair con51s;1ng
g N

of plaant1ff and defendant these are defined as,
persops~ip-roles) and each .po le ;qmbipption of . circum~

s L . “ o> o

s
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stances defined for each pair and each possible dispute

‘ d:;}ned'fpr each pair in each possible combination of

cumstances. Then the law will determine how ‘any
¢‘( ‘ '
dispute involving any such’' pair is to be resolved on, the
basjs of th¢-circumstances in which the pdir;find them-

selves involved. That is, the law detetmines a set of

rtrue conditionals or a set of functions, each taking a

plaintiff B defendant and their circumstances over into
£

one and only one resolution of a dlspute between them._

J“* The law does this for all 20551b1e plaintiffs, defendantsL

circumstances, and, disputes. If this were not so, then

it would be merely an accidental fact about disputes

which'actualix arose that for each of them there was a

single correct resolution. But all of this suggests that
- L]

the set of such true conditionals is not only detérmined

by the law ~ it is exhaustive of the law.

e

this claim is that once the set of such true conditionals

The sense of |

were known, there would be no substantive question of law

left unanswered. Since every legal dispute has but a

*.single correct resolution, the set of true conditionals’

“implies no coﬁflicts; and since it has been stipulated N

~

.

‘that the set of conditionals allows fdr.nollogical gaps

.in the range of the conditionals''antecedents; it may

~ be inferred that for every éubétantive,‘unémbigﬁous

question about the law of a given jurisdiction there is

an ‘answer which is d-truth flinction of the conditionals

L.
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true in that jurisdiction. In virtue of such conditionls,
the law is fully determinate. ‘

I began by asking what some‘people believe, and I have tried
to give a rough idea of what I think ;ﬁéy might believg, but I doubt
whether anyone has eve; believed or ever will bélieéé unqualifiedly in
just those prdpositions to which I have giveP expression. Even so,
the outline crudely presented here of a chain of reasoning, may Be
enough to do something with. The chain of reasoning I shall call "the -
one—right-gnswer thesis", for obvious reasons. i have set the thesis
out in a bald and unqualified form, not mediated by any context of

-

argument. I did this because I wanted to throw into clear relief

what this essay is about: it is about the/one—right-answer thesis. 1
take that thesis to be false,'when it is construed as a conjunction of
propositions; if it is construed as an argument in the indicative mode?
I take it to be unsound; if it is construed as implying a set of'
normative propositions, I take compliance with them jointly to be
sometimes impossible. T shpuld like to persuade people that these are
the appropriate reactions to the one-right-answer thesis (hereafter
' Cod
abbreviated as dRA), even though the foreseegblé laboriousness of such

)
a task is necessarily somewhat disheartening.

. e

2. Some Bibliographical Information, and the Apparently
‘S Limited Interest of ORA

But, the reader may ask, mightn't it be true that everybody
already bel;eves ORA to be false, unsoun@, and productive of pormative
quandaries, so that such persua;ion is not required? No. For a mumber
‘of yesrs, there have beek philqgophers and lawyers who have defended

-~
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\\\\\,/be said to have originated with him. ORA was first supported by

-y
~¥

k)

. N t4
ORA against all comers. Among ‘these are Professor John C. Smith, his

4
occasional collaborator, Professor S.C. Coval, and Professor Rolf, Sartorius.

Tl vy,

n

But the most famous «of the defenders is undoubtedly Professor Ronald

Dworkin; and indeed the ORA to which the others subscribe may fairly

°

. E
Professor Dworkin in 1963 in a Journal 'of Philosophy Symposium called

r

"Judicial\Discretion”. where Professor Dworkin undertook to deny what

Professor Hart had affirmed in The Concept of Law, that "in every legal

system a large and important field 'is left open for the exercise of*’~
discretion by courts and other officials ..." (Hart 1961, p.132). The

denial of judicial discretion is, of course, not the whole of 'ORA, but

“it could easily be argued, I think, that the assembling of the other

2

elements of ORA was motivated by the need to explain and justify the
denial of discretion. It is for instance a fact that an argument from-
the nature of rights to the denlal of discretion seems both explanatory
and justificatory: it would be much odder to assume that the denial

of discretion might be the sort of thing that could explain or justify
the nature or existence of certain rights. (This is because (a) the
generic nature of rights is characterized for a wide range of problems
of human conduct, extending be}ond the limited area whffe the question

of judicial discretion can arise; and (b) insistence on the denial of

"discretion will\§eem arbitrary and unreasonable in the face of opposing

argument so long\hs the only rights violated by the denial of the denial

are those which the denial itself explains and justifies. But more of

this later.)
" To continu$ with the genealogy of ORA: in 1966 Professor

: /
Sartorius' critical study of Hart's The Concept ‘of Law appeared; and

'
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when Professor Sartorius first intimated there that he too inclined

towards ORA, he cited Professor Dworkin's Symposium paper (v. Saz%g;ius
. . ~

1966, p.156). A defense of ORA formed the capstone of Sartorig;Lf1975

book Individual Conduct and Social Norms - in the context of that .

defense Professor Dworkin's work is cited no less than twenty-three

1

times. Professor Smith's book Legal Obliggtion‘ﬁame‘out in 1576: in

its Preface, Professor Dworkin is thanked for having examined part of

the manuscript,'and his work is acknowledged as having influenced tﬁe
‘book's comﬁosi£ion; the explicit‘aim of the ch;pter on the judicial
decision, which was co-authored by Professor Coval, is to provide argu-
ments, stronger than Professor Dwofkin's for ORA {v. Smith 1976, p-151). -

»

These facts lend substance to a particular identification of ORA with

Dworkin's oeﬁ:vre; and in the main it is Professor Dworkin's brand of
allegiance to ‘ORA that I want to investigate in this paper.

Professor Dworkin has had many critics, inciuding Professors
Sartorius, Smith: and Coval. Yet to my knowledge, only these three

have accepted ORA. \By contrast, none of the ten critics cited in the

two versions of Professor Dworkin's 1977 Georgia Law Review contribution

has embraced ORA, and hine of them have at the very least expressed
- ' . ' L¥Y

v

doubts about %}. These nine include the philosophers David Lyons,

David'Richards, J.L. Mackie, Joseph Raz, and of course, H.L.A. Hart.
Nevertheless,ieven in the work of c}itics who have, like the five
philosophers just mentioned, expligztly rejected ORA, detailed argu-
ments justifying such rejection are not frequently to be found; Thus

neither Professor Lyons nor Professor Richards has devoted more than

_half a page to the dismissal of ORA (v. Lyons 1977, p.421; Richards

b ¥
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19774, p.1314). As for H.L.A. Hart, beyond that demial of ORA entailed

;\4‘.

by his assessment of judici§t’aisération in The Concept ‘of Law, he has

himself produced no further a _arguments against ORA, relying instead on -
p051t10ﬁ//developed by J.L. ﬁ:ck1e and Kent Greenawalt. Similarly, i)
Dr. Raz has publlshed only one afZZZi on ORA (v. Raz 1972, pp 843-848),
and it can hardly be regarded as especially s1g31f1cant‘since 1; seems
mainly to consist of the argument that

(a) as Hart showed, it is of the nature of legal ru;e§gto

give rise to judicial discretion in the interpretation

and application of the rules;

(b) legal rules include as a subspecies‘those'legal principles
based on rights which Dworkin had thought to be incon-
sistent with judicial discretion; so that‘

{¢) it cannot be that the existence of Dworkinian rigﬁts or

principles entails the truth of ORA.

Dr. Raz himself seems to be aware that l?ttle intriqsic interest can

attach to so derivative an argument: DProfessor Dworkin has repiied to

[

Dr. Raz's argument, and the reply is contained in Dworkin's book

Takihg Rights Seriously; but when Raz reviewed the book he failed to

mention the febut;al and indeed ignored ORA entirely (v. Raz 1978}).

What facts like these may suggést is that ORA must be of

strictly limited interest,

s

3. One Reason for this Appearance B
. .

It is not hard to understand why ORA should appear in this

light. Suppose that among Professor Dworkin's critics, many believe
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"ORA to be certainly and obviously false. Then insofar as these c;-iticsT
wish to provide sympathetic and constructive accounts‘of Professor
tiorkin's work, to draw on it in some way or to build on it, they may
‘be }ndisposed to labour over those of its features which they regard
as\misgui&ed and unaccéptable.. At the same time, should any of the
critics désire to urge the claims of one ®r another hypothesis about

the nature of adjudication or %f law, they are not likely to spend mucg
time specifically argﬁing th?fﬁerits of their favoured claims over
against the claims of ORA, when ORA, assumed to be false, is already
regarded as failing to gresent any viablé alternative hypothesi;, Tﬁis-
demotes ORA to.& rather lowly position. Profes§6r~Dwo£kin's view is
clearly that a theory of laq\which entails ORA is better than a t£eory
for which this entailment fails (v. e.g., Dworkin 1978a,p.81). His
opponents ;hen, ag least‘és we are br%sently iﬁagining thém, may avail
themselves of t;é gjn&s of options. For any position of Professor
Dworkin'i_which an opponeﬁ% likes or endorses or‘approves of, an attempt
may be“'made to show the invalidity of arguments leading from that position
to ORA. Conversely, assuming the falsity of ORA, and'th;”ﬁ£12;;;y of
Professor Dworkin's arguﬁgﬁts leadéng to it, positions providing the

“ex hypothesi false premises of those arguments may be Shim to be
untenable. ORA thus affords Pfofessor Dworkiﬁ‘s oppoﬁents with a special
vantage point‘from which,yg survey g great deal of his wo}k; but in the

. unfavourable perspecii&g thus gained, the work itself musf appear to

bowilt and witﬁer, Moreover, tﬁe perspective has ghe disadvantage of

being unreachable by any supporter of Professor Dworkin or indeed by

. anyone, who believes in ORA., This, of course, is more of a tautology

bt -t o Sl ST AR G
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. - of the comparative lack of enefgy that has been directed against

//f;' ' , “ 1.

-

‘ than an’.observation; $ut it may serve as a practical reminder that
'anyoné who wants to persuade Professor Dworkin's supporters of the
- inadequacies of some of his . theoretical formulatigns coulé do worse
than to set about arguing explicitly aninst ORA. In the second aﬁd
third parts of this essay, that is what I shall do.
. Such a strategy, however, may not recommend itself to the
obsérver who for one reason or anotherwregards himself as obliged to SR
tonsider P;ofessor Dworkin's views as a whole. Argument against BRA, |

it seems, could hardly proceed by way of argument against arguments . !

for ORA - surely there are¢ indeterminately many of those, and if one C

of them should be refuted, there may still be indeterminately many

left. This line of thought, then, may lead- ohé away from a concentrated

examination of Professor Dworkin's work: if arguments for ORA are better

Lo ' Ny '
simply by-passed, then it might be better if, at the level of particular ~» -
arguments, Professor Dworkin's arguments for the thesis were by-passed

too. Someone who, on the other hand, wishes particularly to attend to o ’

arguments specifically putyforward by Professor Dworkin, might well wish

to forégo the effort of constructing independent arguments supporting ¢

pfopositions incompatible with ORA, even if‘hepregards'ORA as false. ’

At least, some reasoning such as this may suggest one kind of explanation

Professor Dworkin's adherence to ORA. ‘ , 1
, i ’ . ]

4. More Reasons, with More Bibliographical Information -

.

Another kind ‘of explanation may be picked out in the very

pattern of the development of Professor Dworkin's ideas. Over the
LY ¢ ‘
‘. A ' ¢
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_years these ideas have been ramified,’and they are now very'cdmplex.

'ﬁ%e effecg, I think, has been powerfully distracting. It seems to me
worthwhile to try to convey some crude'impression of the gradual pro-,
duction of this»effect; and to provide a béckground against which 0RA»
may be viewed; and so I now offer up for the ;eader’s perusal the fol-
1éwing ﬁrief: if scandélously simplistic} intellectual ch;onicle
{couched for euphony's sake‘in the ﬁistoric present):

' In 1963, Professor Dworkin introduces ORA, in terms not unlike’
those uéed‘in the first section of thig essay.’ In the course of defending
it, he constructs an iﬁaginary gamé called "Policies' - a game 1iké Co

baseball except that in it, umpires are directed to act so as to abide

by the rules or alter them in such a way as ''to bring theé game closer
A

to the realization of certain fixed policies or to make it more consistent
with certain fixed principles" (Dworkin 1963, p.629, emphasis added).

This game Professor Dworkin contrasts with a game called "Limited

- Scorer's Discretion", also like baseball, except that in it umpires are

given discretion to call any pitch not taken by the batter as either

a ball or a strike depending on the umpire's personal préferences or
ideals. Professor Dworkin suggests that the law is more like "Policies';)
than Iigg "Limited Scorer's Discretion"; that in "Policies™, given the
umpire's direction with regard to principles and policies, he may
Ercﬁerlz be said to h;ve no discretion; and that a simiiar conciusion'
should be drawn with regard to a judge in Qllégal system.

In 1967 Dworkin argues not Only‘that legal principies and

policies are standards binding on judges, in such a way as uniquely to

determine the application or interpretation of identifiable legal rules,

' , . . .

§
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3 (i} when these are vague or elliptical; but also that the identification ' )

i

of these principles and policies cannot be established by appeai to
anything like a legal rule.

"We argue for a particular legal principlé by grappling
with a whole set of shifting, developing and interacting
; standards (themselves principles ¥ather than rules) about
‘ institutional responsibility, statutory interpretation,
the pervasive force of various sorts of precedent, the,
relation of all these to contemporary moral practiges,
and hosts of other such standards.' (Dworkin 1978a, p.40)

The recalcitrance of 2 protean body of principles with regard to

incoryération in anything recognizable as a set of rule-formu¥se is

N

p—a—r, O TR ¢

now taken to refute Hart's rule-based legal positivism, and its
accomodation of judicial discretion. |
In 1972, the specification of this protean body of principles
is declared to be a éask inextricably related to the justification of
substantive political and moral judgements. The identificétion of the
| principle; is to be established by appealing to "the soundest theory
of law that can be provided as a justification for the explicit sub-

stantive and institutional rules of the jurisdiction in question ...""

(Dworkin 1978a, p.éé,'emphasis added). Agd arguments for one theory

;‘ ) , of ;aw’qver a;other are to "include arguﬁents of normative political

| 4 theory, like the nature of society's ddty of gﬁgality [s%c], that go r
beyond the‘positivist's conception of the limits of the coﬁsid;rations

relevant to deciding what the law is." (Dworkin 1978a, p.68) \

!
- b

Also in’'1972, a c;assificatory scheme is outlined ézr the - N

sort of justificatory legal theories just described. According to'the.

séheme, competing legal theories are to be understood as embodying dif-

b

ferent conceptions of the same concept. Thus, a concept that figﬁ;;s

._;
E
,%
d
¥
%
;‘i
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in the law - say, fairness, or legality, or equality, or cruelty -
is thought of as setting up a certain area for the exercise of legal
judgenent, whose'spécific boundaries may be drawn in different ways

according to each of a variety of theories of fairness, legality,

]

equality, etc. (cf. Dworkin 1978a, p.135). From‘among ihesg'thgories .
a2 best theory in\each a?ea must be chosen. This classificat&f;;scheme
is attributed to John Ra&ls, and R;wls' A Theory of‘dustice"fis com-
mended to legal thinkers as indispensable.

In 1973, political arguments and justifications for any sort
of action are divided into three distinct classes. Thus, any appeal
to (expected) benefits in the aggregate for an entire community is to

be defined as an argument of policy on behalf of a collective goal;

"any appeal to (expected) benefits .of such a kind that it would be wrong

to deny the (expectation of those) benefits to an individual (person,
' /
institution, minority group, etc.) is defined as an argument of principle

on behalf of an individuated right; and any purely deontologically based
& .

appeal is defined as an-argument on behalf of a duty. This divisien

-

somewhat clarifies the application of the words “}rinciple", Ypolicy",
and “right", as used by Dworkin since 1963. It turns out that claims

of justification may run from arguments of principle to deeper, under-
lying arguments of policy; that conversely, rights may\justify goals;

that duties may give rise to rights, etc. Nonetheless, ihe pypothgsis
is put forward as reasonable that a particular normative political

4

theory "will give ultimate pride of place to just one of these concepts;

. it will take some overriding goal, or some fundamental set of rights,

!

8 .
or some set of transcendent duties, and show other goals, rights, and

3

duties as subordinate and derivative." (Dworkin 1978a, p.171, emphasis

i

[
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-

idded.)' Dworkin argues that Rawls' theory of justipe is a right-based

theory Pounded on ‘the right of each individual to equal concern and

respect - to treatment as‘an equal (though not to equal treatment).

A

This theory is said to be consonant with the traditional liberal
conception of American democratic institutions.
In 1975, Dworkin argues that judicial decisions in hard cases,:
v ~ Vi

where the application or interpretation of simply identifiable rules

of law is not settled, must be based on arguments of principle and not

of policy, so that decisions must be based on, and must enforce, the

‘existing rights of individuals, and not of the goals of the commgpity.

This important thesis is called the rights thesis, and it strongly

constrains the output of the tbgé;ies which insure that .judicial deci-

+ .
N /

sions are never a matter for the discretion of judges. ‘

In 1976, Dworkin suggests that a preférence-based utilitari-
anism would se;m to sati;fy ehch'individual's right to treatment 'as an
equal, each pergon's preferences being measured on the same scale and
figuring at just one £erm in the utilitarian calculation, if it were
not for the fact that people are likely to have external preferences
regarding the assignment of goods and opportunities to others, above
and beyond, the personal preferences people may have regarding the
assignment of goods a;d opportunﬁties to %hemselves.. This "“corrupts"
the utilitarian calculation "because the chan;e that anyone's dreference
has to succeed will then depend, not only on the demands that the
p;srsonal preferences of others make on scarce resources, but on the
respect or affection they. have for him or fgi‘ his way of life" (bworkin

19782, p.235). It is not always possible to reconstitute a utilitarian.

argument so as'to count only personal preferences, and where this is




( the case utilitarian arguments purporting to justify a certain course
b ‘
! of action will be "not simply wrong in detail but misplaced in ‘
pripcip{e", as contravening the basic right to treatment as an equal.
In 1977, Dworkin argues that any idea of a "right to liberty"
is "mﬁ.scon;eived" - "untenablé and incoherent; ther/z_a_,_i&s no such tl?ing _— !
/

as any general right to liberty" N(Qworkin 1978a, pp.271,277).

T

In 1978, Dworkin accounts for the difference between American.

o liberals and American conservatives by attributing to them different

v

i political theories embodying different conceptions of the concept of

i the right to treatment as an equal. Liberals sup‘%ose that treatment ;, ‘

as an equal must be charagterized without reference to any particular

conception of the good life, or of what gives value to life (bworkin

1978b, p.127). Conservativek suppose that treatment as an equal can-

[ -

9

not be characterized independently of 'some theory about the .good fors

-
LY

man or the good of life, because treating a person as an equal means

AN i aex b

SN

treating him the way the truly good or wise person would wish to be

oo

treated" (Dworkih 1978b, p.127). The content of the conservatlve s

conception is filled 6ut by a trad1t1onal1st and nat%onahst account
£

' | , of the good life (Dworkin 1978b, p.136f). The idea é liberty plays
, . P y

no constitutive role in either liberal or conservatiwi\"e theories

\ (Dworkin 1978b, pp.123-126).

WY Lo L S S

b

Well, Professor Dworkin has gone 4 long way frmy variations . .
. - on the game of baseball, and the conditions under which a:z umpire may
or may not beA said to exercise discretion. "'Policies", "principles",
e , tpositivisn", "rights", "utilitarianism", "external preferences",

', "concepts and conceptions", "normative theories", ''democratic institu-

C) tions", "equality" - it is hardiy surprising that words like these

S — -
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- l LY .
should catch the interest of commentato.r’s and turn their attention
. ! b

‘away from the relatively humble ingredients of the original ORA, and

[

also away from Hart's analysis of law as the union of primary and .

secondar'y* rules, against<which ORA camd early to be directed, and

LY

'}udicial decision there is one and only one party such that he has an

' entitlement or “right to a decision in his favour. But the righ}s

cotild always appeal and wh1ch would often be decisive; and that m the

Dworkin's ?ccoums of rights, of&the rig°ht to treatment as an equal and

which may now look positively monkish in its austerity. . l

.
N
- ‘

In fact, the cynosure of almost every critical eye has been

of the consequences of these accounts for the "right thesis": the

thesis every judicial decision must be grounded upon arguments of g
principle, not policy, and must enforce existing legal rights-. This o ‘
x4

thesis is, of course, comnected to ORA, since ORA includes the propo-

sition’that .in every dispute properly susceptible of resolution by

@

thesis does not entail this proposition of ORA, sincei’evé;x granting B ¥

., the nghts thesxs, it at leastamght h-ave been the case that none of ‘ '

by

the parnes to legal disputes had rights to decls1ons in their favour;

- vy

that they fgight nevertheless have sose rights to which legal argument

case. of right- based a:?uments more c:' less vaguely comparable in strength,

the judicial decision might pex"mss.\bly ground ltself on any one or "
other of Mllls_‘!? those right-i)asea arguments. It is not clear that this:'
possibility,contravenes the.rights thesis,‘ but it is c‘leariy ir'lcompt‘;tiblle ; - ‘ﬁ‘.
w;th ORA. This is one half of an argument for the mdependence of ‘the .
r1g}its thesis from ORA. <On the other hand,

it nay seenm plam that the

falsity of the rights thesis will entail the falxity of ORA. Yet I
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doubt that this is true in quite the fullyblooded semse in which it

jnight be meant; and so the rights thesis may indeed be indeperident of

ORA. Admittedly, ORA refers to rights which i’igure in every legal

? . . .
dispute, but if some duty on the part of the judge settling the dis-,

A

pute could ing'ariably be di\sc;over_ed, there might ‘be nothing to prevent
! . ' . o < .

3

the derivativeiintroduction of logically superfluous rights attributable

to the parties to' the dispute. For instance, accoxding to 'adherengs .

of a certai/ﬁ stripe of act-utilitarianism, who worry«abc;ut the problem
that befell Bundan s"ass ut111tar1an15m will always detevrmme a
unique procedure available to,an agent for séttlmg upon a’choice of
one out of a number of §1t§mat1ve options, even in ‘the extraord:mary
case where allgthe relevant probabilities and preferences including

the agent's own init_iallg; fail to determine such a choice (cf Narveson p

[

1976, p.176). The adoption of such a procedure, ]"owever, will be the

act-utilit.ariari's duty even where the identity of the duty is such 'that
\

were the act- utilitarian's preferenjes to be different the duty would

be d1fferent too. Suppose in the 1 gal case that given' a 'procedure
nghtfully adopted by the Judge, both the probablhty of Judgement for
the pla:mtlff and the probab111ty of judgement for the defendant are
less than 1. Then the right of each party to the dispute will be neither

mpre nor less than his rlght to Just the level of the probabnz_y_ of

an outcome in h1$ favour determined -by the rightful choice of procedure

made by the Judge of the dlspute.» In "this kmd of case, act-utllitan-'

am.sm might come vanzshmgly close to satisfying ORA, smce the act- -

» o -

utilltanan J%&ge could not have acted dlfferently (given his preferences)

" without actmg wrongly and failing in h1s duty, though oddly enough,

‘@ { . ' ’ o ; | @
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the 0utcome - the actuadfjud1c1al dec1sion ~ might ‘have been different
" \ '
w1thout any qf the part1es' rights b61ng\V1013ted because of he

\
randomlslng propertlas of the selected dQQV%lon procedure. J.{. Sobel
) .

once played about with the idea that 1f 15 + rule-utilitarianism were

="

not vacuous, 1t would still be 1ncomp1ete \ he gense that its rules

Q\Ell\ but that 1t might be made
L

would fail to answer certaln moral quest107

complete by allowing act-utllltarlan1sm to

J

ern decisions not governed

- 0

by rule-utilitarian rules. (As an act—utLi ,af1an, he found this idea

e : :
unattractive. v. Sobel 1968, p.156f) Iqurﬁer, however, to guarantee

/ s V
the uniqueness and completeness of the sét of correct judicial decisionms

enerated by the legal system of'a iQen 'urisdictiog; one might suggest
generated by the legal system of 2 given jur ¢ might sugg

a similar conjunction of clear legal rules with act-utilitarianisp, in

the manner just envisaged: so that where the legal rules failed to

.
v

determine a unique decision, act utilitarianism would remedy that situa-

tion, thus meeting the nequirements of ORA. 'Of course, whatever its

A}

defects, this system would on Professor Dworkin's view be liable to

& L}

violate the right of each individual to treatment as an equal, because

any given utilitarian calculation might be irredeemably corrupt due to
: A

the influence of external preferences. If the rights thesis is enta%%ed

§

" by the right to treagmgnt as an equal, as th§re is on Professor Dworkin's

views reason to believe, then the rights thesis too might be violated

by jhe utilitarianly supplemented legal system. But ORA might still be
' . Lo >
satisfied. ORA may, therefore, be independent of Dworkin's ideas about

2 )

‘rights. The-upshot of all this is thatggt seems possible for discuSsiqﬁs

of the nature of rights, of the rights thesis, and of the right.io

»

treat??;t as an equal to fail to touch upon GRA.
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. Moreover, if ORA may stand or fall on the grounds occupied
}

by the exotic philosophical doctrines of contemporary act- ut111tar1an15m
B4
it might seem more profitable to abandon discussion of ORA and to

engage in'other discussions - say, discussions of the rights thesis.

One can imagine at least two practical advantages for doing so.

<

(/\\i 1) There is some doubt as to whethér the consequences of the

\ truth of ORA can be practically different from the conse-
quences of its falsity (v. Greenawalt 1975, pp.362f,398f;
Cross 1977, p.220; Hart 1977, p.987; Munzer 1977, p.1061;
Nickel 1977, p-1134; for other views, alst inconclusive,

, 5
compare Cohen 1977, p.337f; Mackie 1977, p.15f). But there
is at least a powerful presumption that acknowledgement
° of the rights thesis, for instance, would make some

practical difference. 'Recall the prohibition entailed
by .the rights thesis barring judges from considering
arguments of policy, and consider the following remarks
of Lord Denning in the SEar n Steel case regardlng
recovery for: economic 16ss in the law of tort:
"At bottom I think the question of recovering
economic loss is ohe of policy. Whenever the
courts draw a line to mark out the bounds of
duty, they do it as a matter of policy so as to
limit the responsibility of the défendant.

Whenever the courts set baunds to the.damages

recoverable - by saying that they are too

remote - they do it as a matter of policy so
as to limit the liability of the defendant.”" -

. v o (cited in Cross 1977, p.221) A
Thére arel two possibilities: either Lord Denning's
' ) :

remarks are incompatible with the rights thesis, or they

- . . s
are not. If, as seems most unlikely, there is no incompa-
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‘accidens Lord Denning has always decided favour of the
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tibility, that indicates that Professor Dworkin uses the
words in a very different way from Lord Dehning, and per-
haps from“sverybady else, -too. This, in fact, has been

argued by MacCormick at some length in Legal Reasoning

and Legal Theory (1978, pp.259-264), and also by Richards

(1977, p.1308f), and it is something that we should be
and Professor Dworkin is right, we shall be complelled to
regard as invalid any and all judicial reasoning styled
upon Lord Denning's dicta. (Professor Dworkin declares

that his views are not incompatible withdLord Denning's -

1978a, p.84.) Now Lord Denning's‘recent book, The Discipline -

of Law, which consists of grouped excerpts from a number
of his judgemeﬁts, linked by elucidatory comment, makes
it quite plain that what he at least considers considera-
tions of policy are not unchafacteristic of his approach
to legal reasoning. Suppose that in many of the cases
that came before him, the reasoning beéind his judgements
depended on considerations of policy; én this supposition,
if the rights thesis is correct and incompatible, pace
Dworkin, with 'Lord Denning's characteristic approach to

legal problems, it must be the case that the texts of
3 —

Lord Denning's judgements in these cases are womse than

worthless, because false and misleading - even if per
. v 4

v

party with thé right to the decision. Well, should lawyers

- r ' . .
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spend their time studying Lord Demning's judgements, or
shouldn t they'? Since Lord Denning is cgrtamly among
the most‘important British judges of this century, this
is very clearly a practical question, and one on wl;ich‘
rights thesis ha.s a,direct bearing; though of course it
is"‘i‘mpossibie to say what that bearing is until we know
what the rights thes\is means and whether or not it is
true, Ql'hese questions, therefore, ’have a more obvious\
urgency than direct duestions about ORA.

Another practical advantage of concentr%tihgﬂ on rigﬁts
and the rights thesis, and one more germane to the
concerns of this essay, is that such concentration might

result in the practical refutation of ORA. I have argued

that the falsity of the rights thesis would not entail

3

-

the falsity of ORA, because ORA might be true, albeit in
a rather stretched way, if a system ofllegal rules could
be c'oherently supplemented by act-utilitarianism. But
the“practicalzity and coherence of act-utilitarianism are
themselves extraordinarily problematic, and so it might
be the case that if the-ri.ghts thesis were false, and
paradoxically act-utilitarianism wer.be the o ____y_ way of
shormg up ORA, then it would be practlcally necessary to
ackfiowledge (a) the absence of'any duty on- the part of a

judge, owed to one or the other party to a legal dispute,

to decide the case in that party's favour; and hence (b}

", the falsity of ORA.

\
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5 .
(:} ~ In any case, a different argument against ORA might .
proceed with a claim that the rights thesis must be false
, Or practically vacuous. In the one case it would be shown

N '

that at least some judicial decisions are based on policy;

o

B ) in the other, that at least some judicial decisions are
: based on what we call policy, though Professor Dworkin
might ﬁo;;,then rgference might be made to Professor
Dworkin's own account of arguments of policy, accordiﬁg
to which such arguments do not uniquely determine choices,
since such arguments must reflect compromises among indi-
vidual goals and purposes even though we have no gbjective
means of establishing precisely how the arguments must
reflect the compromises and are forced to rely on imferfect
approximations provided by the legislation of representa-
tive democracy (cf. Dworkin 1978a, pp.85,324f); finally,
'a normative argument would be presented tordefuse the
objection that in reaching judgements on the basis of
policy-arguments, judges violate democratic principle by
acting as unelected iegislators. With this argument a

&y ‘ .
case would have been made against ORA based on the

\
assessment of the rights thesis as descriptively objection-
able and nbrmatively uncofwincing; and in the process many,
of Profgssor Dworkin's increasingly broad concerns would
have been discussed. . - ‘

In these lines of thought, 1 bélieve that a rationale can be

found for stances taken up by many of Professor Dworkin's critics.

(j)‘ Certainly, it is true that they have been more inclined to deal with

[
.

AR A e L Al T

T

e et

R AR
R

T@ee o -

e e

3 TS TR
e



T o

e T

general hypéiheses about\rights,principles\policies,and goals than with
the‘é%re elements of ORA, As I mentioned gérlier, Dr. Raz's review of

Taking’Rights Seriously passes over ORA entirely, concentrating‘entirely

on the wider issues of rights, conservatism, and natural Ilaw. In his

review, David Lyons declares flatly. that the particular issue of judicial
discretion is red herring in Professor Dworkin's legal theory (Lyons
1977, p.421); and this, by impiication, must apply to ORA. It is Lyons'
view that Professor Dworkin i; mainly motivated by anti-positivism, and
he points out that a system Qf clearly identifiabie legal rules is at

i

least possible which disallows judicial discretion and is nevertheless

lperfectly susceptible of positivist description (Lyons 19773,p.424).

Indeed a system formed from a set of legal rules supplemented by an

act-utilitarian rule in:Sobel's style would be just such a system - if

* it existed, which there is every reason not to believe. (Lyons is a

K
commentator sympathetic to utilitarianism. For Sobel's rule MU, see

Sobel 1968, p.156. The necessary modifications For the legal case are
(s
obvious.) .As a result Lyons concentrates mainly on Dworkin's chardcter-

ization of positivisq, and of various aspects of the rights thesis,

‘Critical depreciation of ORA, however, is perhaps most strikingly

exemplified in the work of Kent Greenawalt. Considering the citations

of his first essay on Dworkin by both H.L.A. Hart and Sir Rupert Cross,
andlthe fact that his critical efforts have earned him almost forty

pages of reply from Professor Dworkin, Greenawalt is arguably the most.
important of the*Dworkin critics. ﬁis first essay on Professor Dworkin's
work- was written before the distinction betweén principles and policies

had appeared in print,‘ana is directed'squarely at the issue ofvjudicial




25,

¢ (.. . discretion and the question of alternative admissible resolutions in

.

hard cases. ‘Early in his second essay, however, he repudiates the '

empha%is of his prior considerations: *... I now believe that whether

or not a judge should be characterized as having discretion is much Co

‘less central to -Dworkin's theory than appeared from his earlier writings.

P

I do not discuss the question of judicial discretion explicitly in this

‘ Article" (Greenawalt 1977, p.992, fn.8). ‘He then proceeds for sixty

. ey

pages to discuss '"Policy, Rights and Judicial Decision". For a number

e

of critics, then, it seems that ORA has drifted into the peripheral

I pm—_ T S S
-

P "~ areas of their vision. N e

~

5. Misconceptions about the Rights Thesis, and the Real Importance of ORA

4

In the preceding two sections I have tried to explain how it

may be that critical attention has-been disposed to direct itself away

from ORA and towards more general issues in political and legal theory.

< 7
Now I should like to say that I regard this orientation as mistaken, and

A R G ® 5 e o 4

symptomatic of an important misinterpretation of Professor Dworkin's

o

ideas about rights.

PER

ry

The rights thesis is said to have both a descriptive and a

Y3

S

; normative aspect; and it is not a general thesis, meant to apply to all

legal systems, but is instead grounded on some features characteristic

of Anglo-American legal systems generally, and perhaps some features

specigic to the constitutional arrangements of the United States (v. b
¢

OF
Lyons 1977a, p.426; for the qualification indicated by "perhaps", v.

Richards 1977b, p.34). But whethex%}t be taken as descriptive or as

normative, one might suppose it to be required of any account of rights,

O
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in such a way as

.

goals, principles, policies and their interrelations, that such an
account, designed to give content to the right; thesis, must provide
as well a conception of rights adequate for general employment in
dism;sions of the problems with which rights are connected in Anglo-
American juri.sd.i\.ctions. “Such an account must Jexplain what rights are
\\to shov\} how questions about particular rights figure
importantly and ci"garacteristically in normative discussions. 'I'herecx
seems to be widespread. agreement among the critics whose work I h::we
seen, that Professor Dworkin <‘has failed to provide such an account.
The assumption is that according to this standard; significant complaints
may be raised against Professor Dworkin'€ account, a catalogue of which
might include the following: ‘

- He underplays the iﬁportance of the protection and extension
of rights as a soc1al goal; he ignores the goals of 1nd1v1duals and
minorities as opposed to their r;._,ghts (m1nor1t1es may have the g__§_
of forming a powerful legislative pressure group); he characterizes
arguments of principle as opposed to, policy in terms of a ‘requirement
of articulate consistency, or .theory-dependence, but declares that this

applies in varying strengths to all political officials, including pre-

sumably legislators, so that what looked like a dichotomous'pdrtftion

turns out to be a continuum (v. Marshall 1977, p.136f).

:
i

- He fails to see that Firs‘t Al;;epdment liberties granted to
individuals, for instance, may reflect a social policy, while at;

a,ggregaté measure of efficiency may be given by t}}e Pareto principle;
that a legislative concern with minimum levels of social welfare may
be based on a consideration of rights, while the conservation of judicial

resources may be dictated by & social ‘goal (v. Richards 1977a, p.1’309;
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1977b, pp.31,54). IR

| - He overlooks™the facts that social policy may be the natural
source of differing standards of negligence or nuisance in tort cases:
a private person driving a car may conduct himself negligently, where
a péliggmén or fireman driving in a similar manner may not be negligent;
the levels of industrial air pgllution. or noise pollution that constitute
a nuisance in a given area may depend on the populatioﬁ density ‘of the
area; judicial decisions in,cases of this type may be e_xplained by
reference to the rights of non-parties to the legal proceedings, but -
only at the cost of trivializing the rights thesis (v. Greenawalt 1977;
p.ﬁ)ls).

- The idea that the rights\ of the parties to hard cases must
be pre-existent so that judicial decisions will be justified, is vacuous:
the identity of these rights is in doubt until tﬁe decision is .reached;
so that the rights cannot have provided the patties with any guides to
action, and the corresponding duties must therefore be regarded as
suffering from a parallel attenuation (v. Munzer, p.1062).

- The elimination of external preferences from utilitarian

calculations doesn't provide an adequate basis for a general theory

of rights, but only for a theory of counter-majoritarian rights; a

majority may have the right to the installation in office of the

poli\t‘ical representative which that majority elected (v. Nickel, pp.1137,

/
H37).

'~ The creation of néw rights by the courts, disallowed by
Dworkin, does not violate the gi post facto clause of the first article

of the United States constitution; the creation of new rights is not
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inconsistent with the rationale for the ex post facto clause as

- considered by the Framers (v. The Federalist Papers, p.282); the rights

thesis in its descriptive guise is not su‘B’%ec; to empirical falsifica-

tlon (v. Brilmayer, pp.1179,1181). . .

- The relationship of rlghts to}lalms and dutles is-not
ma'de clear by Dworkin (v.JRaz 1978, p.l}é).
. ‘ - The result of Dworkin's distinction between principles and
policies is just that any sggument, if ‘a judge considers it important
enough, may be called an argument of principle (v. Umana, p.1181).

As I indicated above, I believe that the complaints in this

catalogue are grounded on the assumption that Professor Dworkin's

. account of rights, to be 'acce?table, must be responsive to the variety

of judgements normally-made about riglegs, goals, principles and
policies. This might be put rather pompously by S}}'ing that these

judgements form the \data for which a theory on rights must account; if

“it is to be descriptively adequate. Since there is evidently a body

of data with which I;rofessor Dworkin'g account conflicts,‘the account
that he offers is not descript;vely adequate. That, at least, is how
the assumption works itself out. _ ‘

In testing the acceptability of I{;ofessor Dworkin's views,
however, I thir;k‘ it will be better to procéed on the basis of the
denjal of the assumption. Why do I think this, and what does it mean

to think this? I'11 give three sets of reasons why I think this, and

in the course of giving them, the question about meaning may be answered,

v

too:

p————
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29.

(f} f y ij The First Reason »

" . The first reason arises directly from the nature of ORA.
Think for a moment of the judgements normally made about rights. The
set of such judgements has no doubt very fuzzy borders; it is nonethﬁf
léss virtually ceréain that it does not contain judgements asserting
for every legal dispute a right of one oroanother of the parties to the
disputglto a .judicial decision in favour of that party. For an account

<

of rights subject to the constraints imposed by ordinary judgements,

i . any enfailment of the existence of these rights is not a desideratum;

s AN ' indeed, to anyone who like Profesgqr Richards, for instance, believes
T P 8

! Fom, in the rarity of the right of a litigant to win a case;’ the entailment

: A% fould be an obstacle to acceptance of the account (v. Richards 1977a,

p.1315). ORA, however, demands the existence of a full,panoply(of such
rights. It can hardly be surprising, then, that an adherent of ORA

- should be prepared to hold in‘abeyance some of the constraints on an

, account of rights insisted upon by opponents of bRA, if the implementa-
tion of those cons;raints appeaf to be unfavoqrably prejudicial‘againgt

ORA. And the prima facie oddness of the idea that litigants may generally

ha;e légal rights to win cases at law, is surely strong evidence that
a requirement of ébnformity to ordinary judgements would have just such
a prejudicial effect on any account of rights which' accommodated ORA.
1J' 1In this iight, some of the poléﬁical for¢ce of the charge of desc;;ptive
inadequacy levelled against Professor Dworkin's account of right must
suffer a diminution, since ;t draws on a presupposition about theories
of rights which it is natural for Professor Dworkin to reject. It is
bossiblé to go further than this, however. For it is not implausible .

n(:) to suppose that as far as Professor Dworkin is concerned, it is ORA

: that must impose a constraint on any acceptable theory of rights.

f !

~
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This is a rather strange idea, but it is more faithful to
) 4

the chronological development of Professor Dworkin's views than any

idea can be which takes ORA to be a primitive, merely vestigial

excrescencz/on the rights thesis. It also has the advantage of exposing

_the weakness of an argument that might be raised by opponents'of

Professor Dworkin. The argument is that, while it is all very wellx
for Professor Dworkin to want a theory of righté‘to accord with ‘ORA,

& '
ﬂany candidate theory must firsf meet the requirements that its output“
conform with our everyday judgements about how right; are connected
with social goals; policie;, etc. The weakness of this argument is,
of tourse, that an exactly symmetrical argument can be launched from
a position which grants‘primacy to the constraint imposed by ORA. The
exasperated sense, apparently felt by many critics, that in discussing
rights Professor Dworkin misses what is obviéus may tend to evaporate
somewhat in the realization that Professor Dworkin, starting from a dif-
ferent presupposition, may clearly find obtuse mch of thé criticism
directed against him.

To take a convenient example: the pr;Supposition of the
primacy of ORA clearly vitiates the strategy touted as plausible in
Section 4 of this essay of arguing against ORA by arguing fiEéE against
the descriptive adequacy of the rights thesis; and ‘then'in ¥avour of
the normative acceptabilit§ of judicial discretion. In the first place,
the p;opriety of any particular standard of descriptive adgquacy for
theories about rights, such as conformit& to everyday judgements about

rights, is just what is placed in doubt by the existence of alternative

presuppositions regarding such standards, such as.conformity with ORA.

hn
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In the second place, as a matter of légic, the normatige' acceptability.
of ju'dicial discretic;n ca;nnot by itsellf be‘sufficient to eliminate the |
presupposition, of the pr.lmacy of ORA as a constramt oln accounts of
rights. For any supposﬁmn to the cgntrary would se@m to guarantee
. the appropriateness of a constraint on accounts of rights formlated
' i
simply in terms .of normative acceptability, because any attempt to
strengthen the constraint déscriptively ‘would ‘mvolv.e rt‘he risk of »

petitio principi, by creating the risk of conflict between normatlbg

‘and descrlptlve criteria. In congkqueﬂce the constraint imposed by

ORA must be Judged more restrictive than the constra:mt formulated in

-
£

terms of the demal of ORA, since the former( constraint rules out some

accounts of rights,.\viz. those that leave open the possibility of

jt;licial discretion, which the latter consfraint fails to rule out.

But as a matter of method, a more restrictive constr,aiﬁt on a class of

theories must beg prefer;eﬂ to a less rer{;ictive or;'e, ‘because the ' more
. v

restrictive constraint will lessen the range of indecision allowed by

‘o

a theory belonging to the cias‘s. So the normative acceptability of

- judicial discretion can have ne proper bearing on the acceptance o—r
‘rejec‘tion of ORA, any more t};a.n the so-called descriptive inadequacy
of Profes§dr Dwérkir_:'s rights thesis caﬁ. As far as I cen see, joinder

of issue with Pro?eésor Dworkin is possible on ‘two grounds only.

(a) One might argue that a legal sygtem allowin‘g jud'icial'
d1scre'g1on is not only normatively acceptable but normatively preferable

. to a legal system which attams the standard set by oral 'I‘he p0551b111ty
of such an argument seems to mé problematic.

Q@ \
that in a democracy it is all right for judges to be granted discretion

If is one thing to say

N
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to shape the institutionallpatterns‘which goﬁern people's livés; quite.
. I ,'> ’
another to say that is is better for this discretion to be granted to
. - - -
them than withheld. On the assumption ‘that both of these are' live -

optioﬁs, argument could only,proceedAéggthé ‘basis of disputable answers

to comﬁlicated questions about ‘social policy. Morepver, Professor

4 ‘ / 3 i

A 0 , R
.- Dworkin's claim on behalf of the descriptive adequﬁcy, not of his

v

1 accouht{%f rights, but.of ORA as a character%zation of (Angidi)American
‘adjudication would have to be carefully investigated. ]
(b) Ong might argue that a legal system-sétisfying‘the o
standards sef‘by ORA is impossible. That,'?f:courqe,-is what, at the ) ‘

beginning of this essay, I said I would argue; I ama Iittle sorry to . Cor
¢ ¢ - '

have taken such a long way of saying why I think that that is a reason-

: able way of doing things, and little more sorry that even now there are

-

, *“istill a few things to be said before than)a?@ﬁment can begin to get.

te

: underway. The first oflﬁhese is that both the methods of argument I
have just outlined take ORA and not any account of rights to be absolutely
central to Professor Dworkin;S\tHbughtg only an approach such as this

- L

can explain wﬁy;;n a¢count of rights like Professor Dworkin's should, * .~

. © 80 to sﬁeak, hang upon a theory of adjudication. This is the real

importance of ORA. . ®

- . That constitutes one rather abstract and convoluted set of

reasons £or thinking that Professor Dworkin's work shotld not be assessed

j { -
ot + -oh the assumption 'that is is constituted of an explication of 'some

- g ordinary notionp of rights. The two sets of reasons to follow,are some-

t —

b}

k . . wvhat less abstract, somewhat more textually oriented, but unfortunately,
L ’ - ”

- v

no briefer. .

”» * ) -
)
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(~ ii) The Second Reason :

a

Professor- Dworkin has nowhere proﬁuced a theory of rights.

That, of course, is the burden of many of the complaints listed at tbe

o _ beginning of the present section of this essiy; and it is the explicitly °

/ expressed view of Professor Richards who says,

"In summary, then, it appears that Dworkin's normative

rights thesis is more successful at identifying and "
illuminating the hitherto unnoted necessity for deve- ‘
loping a solid normative -theory on which to base juris- .
prydential arguments than it is at defining the contours. .
of such a theory " J *

. (Richards 1977a, p.1331) C
If, as has alread&lbgen argued, Professor Dworkin is best understood
r 'y
as exploring the consequences of a novel constraint on theories of
P rights,‘Profgssor Richards' judgfment is accurate but infeiicitous;
; . ' .présppposing (as it seems to) an irrelevant standard for the assessment .
oo ", o 'éf'Professor Dworkin's work. But the idea that Professor Dworkin has ; ;

not attempted to set cut a theory of rights is belied by his own words, {

e.g. "I should add here ... that the theory of riéhts I offer ..," ~ ' A

(Dworkin 1978z, p.366). So 1 feel obliged to say something in defense 5

of the interpretation here suggested. . . ‘ ‘

f j ‘ - I believe ‘that there are features that emerge in Professor

-

*-

N ¢
T . Dworkin's treatment of rights, ‘particularly in his most recent '"Reply

L to‘ﬂr@tité“, which are incompatible with a view of that treatment as

4 constituting a thegzy (v. Dworkin 1978a, pp.291-368).
~"Bx far the most important of these features is the minimal ' N
) \ .

‘ . contact in Professor Dworkin's treatment between statements about rights

3

and knowledge about rights. A theory is nothing if not an organized

(j) BN " ‘body of knowledge. From 2 theory of rights one might suppose that a
- i Y
. e — . . '
¥ o7
]
. !
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man could come to know that he had a right, say, to treatment as an

equal; o; to know, at iedst, of the possibility thaé he had such a
right. But for a.man to know this sort of thing w?uld be for him to
know some proposition to be true, or possibly true, or to know at
least what it would be for such a proposition to be true. Let a
A"proposition" be that which can be assefted or denied, let an "assertion"
be an asserted proposition, and let an "assertion of right' be an
Mgsertién of the form "a has a right that b ¢'" where a and b stand in
for names of persons and ¢ for some prediEate. Now the fact is that

, \
Professor Dworkin's account of rights is hardly at all concerned with

4

true assertions of rfght, and instead almost entirely given over to

consideration of successful claims of right. His earliest published
explication of ‘the idea of a right appeared in 1970 and runs as

follows: .

"In most cases when we say that someone has a 'right’
to do something, we imply that it would be wrong to
interfere with his doing it, or at least that some
special grounds are needed for justifying any inter-
ference. I use this’ strong sense of right ..."

(Dworkin 1978a, p.188)
By 1977 this has become:

"A successful claim of right, in the:strong semse I
described in 1971 , has this consequence. If some-

one has a right to 'something, then it is wrong for

the government to deny it to him even though it would ~
be in the general interest to do so.": '

- (Dworkin 19782, p.269; emphasis mine)
k) ) .
In between these comes the 1975 formulation in which a man is said to

N

‘have a right -to something "if it counts in favour of a political

decision that the decision is likely to advance or protect the statée ‘s

pead e e e
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(ﬂ) of affalrs in which he enjoys the right" (Dworkin 1978a, p.169;
empha51s mlne), and in, the 1973 formulation a man is said to haVe a
right "to a particular political act, within a political theory, if
the failure to pr;vide that ac?ﬂ‘EEEE.EE:EEliE.fQE.iEJ would be
unqutified within‘that‘theorj .+." (Dworkin 1978a, p.169; eﬁphasis

~mine). The point of éuoting these formulations is just to demonstrate
how all but tﬁe earliest of them refer to speech acts, théif occasions,
and their consequences. The intial\difficulf} with this is to see how

1 claimswof right could be sensibly puf forward (as candidates for
"success') independen;ly of any assumptions about the truth or falsity
of assertions of right; but if suspicion is justified here, it must

taint any attémpt‘to account for the truth of assertions of r%ght in
terms of the fate of claims of right, as for example, "succesg" or

"counting in favpur of a political decision". The formulation in texms

of a claim justifi?d within a political theory escapes this difficulty,

but it openly passes on to an unconistructed political theory the
responsibility of accounting for the truth of assertions of right, and'
so confirms:the idea:that Professor Dworkin is plainly not committed

to the effort of produclng a theory of rights that would gghgnige a

O

. ’ body of knowledge of true prop051t10ns of right.
® This explalnslhls otherwise baff11ng reply to Dr. Raz's
review of his book in which he wants to "argue that claims of right
must be understood functionally, as claims to trump some background
¢ collective justification that is normally decisive" (6workiﬁ 1978a,'

p-364). The analogy to a game of cards is naturally reminiscent of

Michael Dummett's analogies to games, employed by him to illuminate

O - )
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the notion of the force of a linguistic utterance, which involves the
variety of kinds of linguistic act which may be effected by an utterance,

on the assumption that thé”sense or cognitive content of the utterance

is al('readz given (v., e.g. Dummett 1973, pp.297,301£,307,ch.10 passim,

1975b, p.74; 1978, pp.2,8-10,420). The danger is that Professor

Dworkin's account of the force of cléims of right may be taken (even
MEerhaps on occasion byiProfessor Dworkin} net to assume, but to exhaust

the sense of assertions of right, and this danger is exacerbated when

Professor Dworkin says, '"Particular political rights can only be under-

stood functionally, as I have just said, by attending to the role of

these, rights in the political prpcess" (Dwofkin 19783, p.367; emphasis

added). This seems to imply that when people make assertions of right,
the sense of their assertions may be learned from~examining only the .
occasions and consequences of actualyassertionS'siﬁilar to theirs in the
context of actual political ptocesses. This wreaks havoc with the

idea, accepted by Professor Dworkin land surely by everybody else as
well, that an asgertipn of right may be true even when a claim of ?ight
base& on it is unsuccessful because overridden, whether justly or not.
Of course, hypothetical claiﬁ; of right in hypothetical situations can
be envisaged, and consideration of their hypothetical successes and’
‘failures might provi@e‘ghe sort of food for thought that Professor
Dwo¥kin might find appetizing; but withoutr;n indepéﬁdant theory of
rights it is difficult to see why intuitively independent and distértive
circumstances and consequences of speech-acts should be screened out

in such a way that the counterfactual fates of claims of right could,

in a normatively acceptable way, give sense to assertions of right.

v
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There is no theory of rights to be extracted just from a naturalistic

examination of the circumstances of speech acts: the idea that there

is smacks of a politically conservative and philosophically old-fashioned

b

meta-ethics. If despite his intentions, Prpfessor.owrkin has been ;o

accused of conservafism by Dr. Raz (v. Raz 1977, pp.133-1§6), and of

kowéowing tb consensual morality by Professor Richards (v. Richards
}977§, p-1324), his "functional" perspective on rights, appareqtiy
readily confused with a theory of‘rights,ﬁéy be in part to blame.
But T would ask the reader to note that the functional perspective is
adequate to the requirements of ORA. The issue in ORA is so simple
'that one party's right to‘; decision in his favour, if he ﬁas that

! .
right, cannot be supposed to be overridden by his opponent's right to
a decision in his favour. The rights in question are mutually exclu-
sive, and are so very specific that the criterion of the success of a
claim of right, though fallible as a means of identifying the right-
holder in a legal dispute, can hardly lead to puzzles which'demand
recourse'to counterfactual suppositions about claims of right; in fact
the very specificity gf thg rights in question virtually‘precludes such
recourse. This is jus;a;n;ther way in which Professor Dwérkin’s account
‘'of rights may be regarded as having been tailored to ORA.

Another more blatant indication of' Professor Dworkin's refusal
to commit himself to a theory of rights appears in the reply to
Professor Greenawalt. As the ré‘ﬂer may recall, Professor Greenawalt
offered a number of counter-examples to the rights thesis, based oﬁ the

treatment of negligence and nuisance cases :in the law of torts. In his

opinion, the standards determining what is legally to count' as nuilance

P L T R
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( 5 or negligence must be regarded as being set by consideration5»0§ social .
‘ policy gglggg_accounts were to be taken of '"rights" to one thing or
another ﬁeld by non-parties of legal disputes hinging on negligence
or nuisance. In that case, however, he supposed “that a criterioﬁ for
the acceptability of judicial d?f}§}°“ would be trivial if it were
grouna;@'on?éhéfaistinction bétween considerations. of s;%ial policy
and considerations s;emming from rights. The relevant part of Professor
Dworkin's reply is his acknowledgement that there are a variety of
available theories of rights, e%Eh differing from the others as to the
4 range ovef which it permits calculation of the &onsequences of, say,
a judicial decision to affect the overall assignﬁent of rights. As
"fjéxamples of this variety, Professor Dworkin outlines an act-utilitarian
theory of rights, an ideal-rule-utilitarian theory of rights, a
plausible-ru1e-utilitarian'theory: a Rawlsian theory, and an institu-
tional rule-based theory (v. Dworkin 1978a,. p.313 ff:j. He declafes
that judges may hold any of these theo;ies, severally or in combiﬂation,
and that they may hold other theories (Dworkin 1978a, p:315). He‘then
argues that the rights thesis would be trivial only if there were no
conceivable theory of rights according to which political or judicia;
deciézons might differ depending on whether they were supported by ,
argumehts\&f principfe or by arguments éf policy‘&Dworkin 1978a, p.317).
- The form of this argument is cleﬁrly such that no particular theory of
rights need be appealed to, so that Professor Dworkin even feels quite
free to commend to the reader's attention a theory of rights exéfacted
by David Lyons from ideas of Mill's, (even though Lyons' development'
of the theory seems in part to have been provéked by Professor Dworkin's

(:>‘ o own hostility to utilitarianism - v. Lyons 1977b, p.115 - a fact which
ﬂ \ : T
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4 4

Professor Dworkin neglects to mention). On the otheé hand, the very
breadth and mildness of Professor Dworkin's sympathies in these métt;rs
has lead that anti-utilitarian, David Richards, to\rega?d the "Reply
toACritics" with relief, apparéntly because in it ﬁe f@nds Professor
Dworkin "relying on utilitarianism as a technique rather than a philo-
sophical model' (Richards 19775, p.-1312). The relief is apparently
due to Professor Dworkin's emphatic réjection of the view - attributed
to him mistékenly, he says‘— that rights might be analyzed in terms of‘
a utilitarianism purged of external preferen%es {v.. Dworkin 1978a,
p.357): The moral of allvthis, I belieQe, is that Professor Dworkin's
catholicity is not just a matter of diplomacy or good manners; ?ather :
it marks a systematic avoidance of committment to é theory of rights.
At another point wheré he might be regarded as castigating
Professor Dworkin'fof-failing to pro@uée a theory of rights, Proféssor
Richards himself unleashes a potential source of untold misunderstan&ing.
Richards complains that because of Dworkin's preoccupation of rights

as constituting a response to any prejudices that deform utilitarian

" balancing, "the upshot appears to be either a theofy of rights based

on utilitarian considerations, or an intuitionist theory containing

the two basic normative judgement& of equélity or maximum utility,

wﬁich are.to bg balanée& against one another, as thg intuitionists

say, 'by 'judgement'" (Richards 1973a, p.1327). Now the prpﬁlem is that,
'while the first alternative - utilitarianism - seems\already to have
been ruled out as an element in the intefpretation-of Professor Dworkin,
the second alternative - intuitionism (?) - cannot be allowed to sfkﬂd;
for it either (a) collapses’into the first alternative or (b) is

eliminable on‘othér“grounds.

o J R

.




Yy

[P -

O

7

. (a) The "intuitionist theory" charaé}erized by Richa;ds -
withou; provenance - ;ccurs aé«item D.1 in the list of conceptions of
! A
justice prOV1ded by Rawls fa% anklng by the anonymous parties to the
original position (Rawls 1971 P 124) Rawls attributes versions of

it to Richard Brandt'andlﬁlcholas Rescher (Rawls 1971, p.34). Taking

S

Rescher's version as an | q}emplar he summarily objects to it its lack
of specificity (Rawls ;9%& p-317). Richards' basic idea here is that

equality and utility mAZ# He taken as 1og1ca11y independent: -factors,

susceptlble only of réconc1llat10n by Mintuitionist" trade-off; and

“the objection is that fhe choice of a trade-off procedure is not

-

readily determinable. But in this case, the basic idea itself/ys

s

highly questionable, in the light of Derek Parfit's arguments on behalf:

of a conceptual , interdependence between utilitarianism and the idea

of equality among persons. Parfit argues against that’ interpretation

of utilitarisnism favoured.by Rawls, Richards and Thomas Nagel, according
to which utilitarianism fails to take seriously the diétinction between
persons, csnflating, as it were, 2ll lives into one, and maximizing
utility from that perspect1ve, 1dent1f1ab1e as the perspective of the
ideal observer (v. Parflt,.pp 149-153; Rawls 1971, pp.184-188; Rlchards
1971, pp.86-88; Nagel, p.138). If Parfit is right and Richards wrong
about the connection between equal respect for persons and utilitarianism,
then Richards second a1£efnative collapses into his first. ‘Confusingly,
Richards appeals to Bérnard Williams' "Critique of Utilitarianism" for
indepecpent"éuppori oflthe idea that utilitarianism doesn't take seriously
the distinction between persons (Richarﬁs 1977a, p:1330); but despite

his coniinuing abhorrencé of utilitarianism, Professor Williams has i

more recently suggested both that Parfit's interpretation of utilitarianism

.
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- work of utilitarians directed toward that end, he says that they

may be s;ﬁnder than that of Rawls, Richafd%, and Nagel gﬂg that the c
moral theory propounded by these men in opposition to utilitarianism
is in any casé itself guilty of violence to the idea of what a person
is \(v. Williams 1976, pp.215n,201,209-214). Richards' voite face

vis & vis Professor Hare has further muddied these waters: in 1974 )
Richards publlcly apologized to Professor Hare for an '"ill con51dered"‘

-

dismissal of the latters' views as symptomatic of-"a def1c1ency in

g Ty R P s s o T

philosophy'; he recognized that, tthhe-contfary, Hare's theories

e

could be understood as "a kind of application of the contractarian

theory" characteristic of Rawls (v. Richards 1974, p.91n; Richards Iﬁ
1973, p.71n). But Hare had already published his attack on Rawls' l , 4

" /s
theory, and in that attack, héa\ﬁeknggledged Parfit as having had an
influence.on the attack (Hare 1973, p.81). Professor Hare, 0f course, /

espouses utxlxtar1an1sm, and is far from being an "1ntu1tlon15t”

D
Professor Richards has said that '‘Professor Hare's theory "may clarify -

legal ideas" (v. Richards 1974, p.71); but in commenting on ‘the actual

L4

B T o L

practice "the moral philé;ophy of the Stone Age" (Riéhards 1877a,
p.1338). 1In fact, in the legal sphere, John Umana has explici%ly
attemptc& to identify Professor Dworkin's Tights the;is with Professor
Hare's universalizability tUmana, pp-1194-1197); but according to Hare
universalizability leads to utilitarianism (Hare 1974, p.116);$ How one
is to distinguish‘ProfeSSOr Richards! hypothesized "intuitionistic |
theory" from utilitarianism, or to intempret any of Profes;or Richardg')
remarks here, becomes more and more problematic, especially wﬁen it is
noticed that Richards' apologetic acknowledgement of the relationms

#

between Rawls and Hare includes a reference to Brian Barry's The Liberal



;

Theory of Justice. In that book Haré's universalizability thesis and

Rawls' idea of conditions of choice for a social contract are indeed
iinked,mgéther ‘(Barry 1973, pp.13-15; cited in Richards1974, p.S1);
only to be rejected together, f;r failing to provide.a rational basis
for a Eomplete sét of social decisions, i.e. a set of social decisions
such that there is a rational decision for every passible situation.
Tbelirony is that Professor Barry js himself an intuitionist (v. Barry
1965, pp.4-8; 1973, pp.6,168), and that in his/ofiginal discussion of
intuitionism Rawls had objected to intuitionism on the gfounds.of just
such incompletenéss as Barry finds in his Rawls work (v. Rawls 197];
p.39); the same sort of incompleteness, coincidentally, as Sobel had
objected to rule utilitarianism. At this point, confusion takes ovdr
completely: éct—utilitarianism, rule-utilitarianism, contractorianism,
and intuitionism are eachoseen to have supporters, and the” supporters
'of each position attack the other positions as incomplete. NoQ‘

4
Professor Dworkin demands completeness from a social decision procedure

so that ORA may not be falsified. Professor Richards probably meant
to complain that Professor Dworkin may be committed either to act-
utilitarianism, or to a.social decision procedure - intuiiionism -
that is incomplete. But he ignored th¢ facts that the decision pro-
cedure at'issue might not be properly identifiable as intuipionism and:
mfght even so be incomplete, and that'if the literature is any guide,
incompleteness seems in any case td be a virulent infettion to which
theories of social decision are prone. But perhaps one shouldn't

\ »

believe everything one reads in the pages of lawyers and phiiosophers.

o

1
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(b) There is a further confusion to be considered. Suppose -
'that Parfit is wrong, and that egalitarianism combined with utilitari-
anism yieldg not plain old utilitarianism, but "intuitionism". For
Rawls at least, qhis would ggg.eliminate it as an alternative to be -
weighed\;gainst other alternative concepgions of justice - tha£ is why
three forms of it occur in RéWls' list of coqfeptions to be considered
in the original position , and why he says, given Barry's sort of
explication of intuitionism iﬁ terms of trade-offs mapped by indifference
Qurves: “"Now there is nothing iﬁtrinsically irrational about this
intuitidnist doctriné. Indeed it may be true" (Réwls 1971, p.SQ).

s

For Profﬁssor Dworkin, however, it seems that intuitionism must be

o

precluded from consideration. Strangely, this attitude toward intui-
tionism makes its first apéearance.in Dworkin's.@nterpretive essay on
Rawls. , Though he nowhere comments on Rawls' attitude to intuitionism,

ﬂe proposes a "cohstructive model" of Rawls' notion of reflective
equilibrium that has as a consequence the unaécéptability of intuitionism.
‘The "constructive model”, he says, demaﬁds that "decisions taken in the

f

name of justice must never outstrip an official's ability to account

for these decisions in a theory of justice, even when such a theory °

must compromise some of his intuitions" (Dworkin 1978a, p.162;.emphasis
mine). But Rawls 'says of the intuitionistic weighting of values which

he regards as providing a poésible alternative éonception justice,

that there may exist no expressible ethical conceptioh which underlies

these weights'" (Rawls 3971, p.$9;‘emphasis.minej. This contradiction

with Professor Dworkin‘§ viéws would appear to provide reasonable

-

A

grounds for dismissing Dworkin's '"constructive model’; and indeed the

B }
model has been criticized by the arch-Rawlsian Professor Richards ss

2
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-

inadequate to Rawls' ideas and to the moral arguments in which those

ideas are meant to figure (v. Richards 1977a, p.1324). Nonetheless,

Professor Dworkin seems to appeal to Rawls for support when he begins
‘to build up background argument for the rights thesis: the rights

?

thesis marks out a specidl application of the doctrine of political
responsibility, articulated above in the‘description og\fhe‘"construc-
tive model". That doctrine "condemn s. a style of politic;i‘édmgﬁi: S
stration that might be called, following Rawls, intuitionistic"
(Dworkin 1978a, p.B7). |

If Rawls believes that the doctrine of intuitiénism may be
true, why does Professor Dworkin suppose that he can peremptorily
invoke the doctrine of political responsibility to dismiss intuitionism,
and still remain faithful to Rawlsf And isn't Professor(Richards somewhat
bald in hi; dismissals, in the face of Prof. bworkin's special preoccupations?
These questions are extremely difficult, I think that I can begin to
suggest an answer to the first of them, but its vindication will have
to wait uﬂtil Part 3 of this essay. '

I believe that the érgfessor Dworkin fears that ihtuitionism
may: be inconsistent. If it were incoﬁsistent, then it would provide i
more than one ans;er to, some political or legal question, and possibly
more than one correct décision for some legal disputes: Thét is,r
intuitionism might violate ORA. 1Is there any reason to suppose this?
Not(é;r"those who follow Barry's outline of‘intuitioﬁism, as Rawls
cIa{ms to do, where it is, effectively st{pulated that thé intuitionisti;
‘trading-off of values must not lead to inconsistent choicés (v. Barry .

1965, p.4f). Where does the danger lie,~theh? I believe that it is

Y
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. ' \
S§§?1§é lie in the threatening possibility that ﬁ?ere will be no way
ch

o]

2

oosing a unique method of carrying out the intuitionistic trade-

.

offs, so that, left with a plurality of intuitionistic methods, one
= r’

will inevitably end up with a multiplicity of possible choices, ;oﬁe

of which will be naturally incompatible with others. Fear of just

such a result as this seems to be the dominant note in Rawls' already

<

v

< PRV

~-cited objection to the lack of‘specificity of Rescher's intuitionistic-™

'

scﬁeme;"apd such fear is more openly and generally expressed in Richards'

¢

work (v. Richards 1971,'p.120). Thus, Professor Dworkin is not without
* some support for his position regarding intuitionism; and it geems that

Professor Richards' criticism of him musfﬂﬁé\heavily qualified, 'if it

d ' ‘}“ -
is to stand at all. a

But now - are there intuifionistic theories or are there not?
I believe that there are. 1 belikve that Réwlsiwas right to think that
‘there are. I believe that he was wrong to object to them on the grounds
of incompleteness. And I believe that he has provided no'argﬂment
, ;gainst theﬁ. But most import;ntly, I beiieve that the sorts of"
mistakes that Rawls makes about intuitionism, are just -the sorts of
; mi;takes‘that are inydlved in supporting ORA. 1In showing why ORA is
false, it is possible to show dhy intuitionism is so appealing. Yet
although Professor Dworkin relies on false, Rawls-igspired positions
regarding intuitibnisﬁ, it seems to me better to show how ORA is false
without appealing to the faiéity of Rawls' positions, so as not to be )

open to the <charge of misinterpreting Rawls. Once more, it seems that

« ORA provides a more useful key to- Professor Dworkin's work than more

o general speculation about the nature and vaiiety of acceptable moral .

o -
.

N ~ theories. ‘ ) -(’
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! ' . What is perhaps most remarkable in the reply to Professor

Grgenawalt, amidst all the dithering about theories, is the stipula- -

Nt ah e i

tion in the absence of any theory that in the judicial sphere, an
argument which denies an argument of principle is itself an argument

of principle (v. Dworkm 1978a, p.303ff). -That is, an argument of any

P
kind which refutes 4 litigant's claim of right ‘is. ¢o ipso a right-based

/

argumenf in favour of his opponent.

R T b

&
It is surely unnecessary to

4

T belabour the extraordxhary counter-intuitivéness of thjs way of

cldssifying arguments. All that is necessary is to point out that its
. effect is-to reduce the rights thesis to ORA. ) |
(Incidentally, the reply to Proéressor Greenawalt has appeared
in two ‘vers.?'.ons. The first version is contained in the 1977 Gedrgia
Law Review Jui‘isprudence Smposium, where Professor Dworkin replies to
-only those comments on his work that had figured in the Sympoéium. .

The later version is contained in the second edition of Professor

In the later version, Professor

Dworkin's Taking Rights Seriously.

Dworkin sees fit to supplement’his original reply with comments on :

Professor Greenawalt's earllezfpaper on "Judicial Discretion".

[

vadently the top1c had ngt' lost as much 1mportance for Professor ‘ ' e

Dworkin ds Professor Greenawalt had supposed.)

.
~
‘ T

\
<
°
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iii) The Third Reason - :

o

‘% S o . ::

Happily, the third set of reaso‘ns'fpr disbelieving in the

Y
R

centrahty of a Dworkmnn theory of"‘nghts can be briefly stated. In to.

:;;%"E_’t"‘l* Mty

e

ot

sE

g
fact this set of reasons is jﬂlt set consisting of no more than a

s
tendency in some of Professor Dworlg s ‘recent writings to deal with » *%:
matters no/of substantwe poﬁtlcal theory, but of logic. Naturally, y

» // . Paa A
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(% . the "no more" is, to my mind, unfairly prejudicial" I thlnk that
¢ . these recent writings are not less 1mportant than the most influential o -
e of Professor Dworkin's pieces, and I believe_that Professor Dworkin

] o would agree with this assessment., In a brief epilogue to his review

; : of Taking Rights Seriously, Professor Richards Teports that Professor
, -

Dworkin, having seen a pre-publication draft of that review, objected

to the characterization of his views contained in the review, in part

N
%

becauge the review insufficiently emphasizes the last chapter of

(the first, 1977, edition of) the book (v. Richards 1977a, p.1340). !
Unlike most of the book, that chapte:: hadynot been previously published,
and its explicit aim is to defend ORA not by any .oopeal to the logic

of rights, ‘but’ by suggesting analogies between the "'logic" of judicial

" decision-making or the one hand, and the "Togic" of literary criticism .

»

and world-class chess refereemg on the other (Dworkin 1978a pp.280-
282 the curious example of chess-refereemg had previously been d15cussed
at some length in the 1975 article "Hard Cases" - v. Dworkin 1978a,

.. Pp-101-105). Similarly in his "Introduction" to the Oxford Readings

. .
T T Sl ke w80 Dt b SOMFSMRORA S0 M sl G R ST WS St S
N

‘ volume on The Philosophy of . Law, Professor Dworkm compares judicial

- _* decision making to the accepj:ance as true of sc:1en\:1f1c theories by ' e

; ‘ sc}&ntists, of historical explanations by historians, of interpretations
! ' ' .B A +
* of literary works by literary critics (v. Dworkin 1977b, p.8f). And in

. . s "No nght Answer"" he has proposed yet another analogy in the form of a

) T, strange literary game in which Dickens scholars bu1;ld up a set of

pr0p051t10ns about Dav1d Copperfaeld,u starting with a set entailed by

. whoat Dickens said, and building the set up -according to the rule that

o
B ?

o
8 N @
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( ) ; "...as [sicj"fu'rther proposition about David is
assertable as true (or deniable as false)} if that
' further proposition provides a better (or worse)
fit than its negation with propositions already
established because it explains in a more satis- '
factory way why David was what he was, or said
. what he said, or did what he did, accordlng to
. those established prop051t1ons. . J
¢ )
(Dworkin 1977a, p.?75)

The purpose of these analogies is to show that since, in a variety

of superflc:lally unlikely entemﬁrls?s, the log1cal pr1nc1p1e of

e r e ey RSB A AT € TS YU W

bivalence may hold for propositions characteristic of such enterprises,

the principle of bivalence may likewise hold for propositions of law,

so that ORA will be true as a matter of logic. It is plaln that the

special nature of rights does not 1ay a role in the putatively analogous
. N\
. \ enterprises, so ‘that the arguments by analogy are arguments for ORA that

. are independent of any account of rights. Indeed, the free use of

o

analogy recalls the very first argument for ORA based on the modified

game of baseball called "Policies', which appeared before anyone had

Al -

reason to suspect the richness of Professor Dworkin's specifically

inion that the jssueof ORA is "central to = large number of

\ ' .political imagination. In "N}Bi/g;t Answer?" Professor Dworkin declares

oversies about the nature of what !law is" (Dworkin’ 19'f7a, p.58);

e last chapter-of Taking Rights Seriously he suggests that the

gity of ORA would constitute a pervasive and destructive objection
to the other arguments in that book (Dworkin 1978a, p.279); and in the
second version of the "Reply to Critics'" he promises us a "repriﬁted

and expanded" version of 'No Right An;wef?" ‘to appear in the New York

University Law Review. All of this seems to me to indicate that in

C) “ . future discussions of Professor Dworkin's work, ORA, as an independently

A\

| '
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\

3 (} interesting thesis, must take its rightful place at the very centre of

P attention.‘

Addendum to Section 5:. The "Sociological" Importance of ORA

4 . . There are, I am sure, many flaws, both apparent and less

] _ apparent, in the foregoing argument. There is;one apparent flaw that

. : "the reader may consider especially irritating, which I should like to

. £ oo b .
CAGavieats © RS S

show as more apparent than real. The flaw consists in the following

tactical inconsistency:

i . , ’ First I outlined a thes%s - ORA - which I claimed to be false. ;
{ . .

Then I suggested that 1t was necesw&at ORA is false,

because it is not widely believed to be false. But I went on -to claim
that the reason for its not having been hitherto generally argued that
ORA is false is just that many people have simply assumed ORA to be

A=

false. -~ Yet if they have assumed that ORA '15 false the}; have 'surely

>
3
[P

-

believed it to be false; they surely haven't meérely entertained the

whie .

- supposition that ORA might be false, in order tg see what might follow

from that. Indeed, I have argued that nobody has bothered much about

AU RN

At

. _ what follows for ORA, just-because of the aséﬁmption that ORA is false. -

LA

But if this is so, then contrary to my supposition, there seems to be
Y “ '

[

' no need to try to persuade peéple that ORAls false. ’ ;
Thus baldly stated, I hope thz;t the fallacy in this reaéoning ” ' %
) ’ is obvious. Certaiﬂly among the eleven or twelve people whose opinions {
.1 have considered in this essay, there seems to be an assumption that ?‘
N\

ORA is _%false. Some of these eleven or twelve are very.distinguished,
A

but it must be admitted that none of them has been givén anything like

- *..",
o
Ve R

(30

C\'\, the widespread attention lavished on Professor Dworkin. ' l . 3
-« ‘ A
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For ‘example, in the September 5 issue oj; 1977, Time Magazine
1 1

M puplished an article called "Treating People as Equals: A Yank at
W .

€

Oxford Rethinks Individual Rights" .(Time, p.36). The article is

‘

aﬂccomﬁanied by a picture of Professor Dworkin in a bathing suit piloting

'

a 'smal\l,‘boat in waters off Martha's Vineyard.‘ Among other things, the
reader is informed of his possible dinner companions for the evening -
Lillian Hellman, Willijam S‘cyrdn, or Anthoﬂy Lewis. - but admonished that
"for Professor Dworkin, the leisure is not idliné, however, but a way -
of getting new ideas to augment his original thinking on individual

rights'., It is no wonder that Professor Richards begfns his review of

.

Taking Rights Seriously not without a certain acidity, announcing that:

"Ronald Dworkin is rapidly becoming the doyen of .American
jurisprudence, if only by fiat of the New York Review of
Books (which recently trumpeted in inch-high type:
DWORKIN ON BAKKE). As Professor Dworkin's influence
_becomes increasingly felt ..."

(Richards 1977a, p.1267)
¥hat is unfortunate about all the bx:ouhaha, quite apart from

the occasionally amusing lapses of taste, is that Professor Dworkin in

“all his flamboyance has continually managed to suggest that while his

W .
approach to légal thinking takes questions of morality seriously, legal

El

positivism makes moral criticism of the law irrelevant, and turns
judges “into ;Jeak—kneesl secretaries of the um-fvashed hordes. (Cf. the
last section of 'Hard Cases' where Herbert J., a positivist modelled
on Profe_ssor Hart, is compared with Heracles J., a man of prihc;pl'e;
Dworkin 1978a, pp.123-130). But it must be. obvious that positivism
ought to be discussed, not slandered.

I believe '::hat Professor Dworkin's influential insistence on

ORA furthers his persuasive attack on positivism, by setting up & target




B s e

for legal the'qries, which legal positivism can't reach. It is all very

well to say as Professor Lyons does, that positivism dogs not logicallyr -
 exclude the denial of judicial discretion, but I find it very difficult ‘
to see how an accurate and revealing positivist description could‘be
provided for a legal system comparable in complexity to those typical

in Anglo-American jurisdictions and in which there is no room for
judicial discreti;)n. What would remain "unrevealed' would surely be

the means whereby such discretion was excluded., As I shall indicate,

this is a problem which has affec.ted the work of the positivist supporters
of ORA, Sartoriﬁs, Smith and Coval. |

I don't suppose that the argument I shall put forward against

ORA in Part 3 of this essay will gain any currency and in that way

affect Professor D\ggrkiq’s\ powerful influence. But perhaps it will
encourage-one or two more qualified persons to try their «hal‘rxds at
providing more compelling ways to falsify ORA. And their efforts might

provoke further efforts, etc., so that his persuasive efforts might be

discredited, and his influence diminished.

Ed
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] ( ! : FOOTNOTES TO PART 1

1. J.H. Sobel has, in fact, shown that in certain situations act-
utilitarian calculation becomes impossible, so that utilitarianism

fails to dictate practical decisions in those situations (v. Sobel

1972, pp.162ff). Now, I said in Section 1 of this essay that I

believed ORA to lead to. normative quandaries, though I spoke more

recently as if a set of legal rules supplemented by the act-utili-

f e e g

tarian rule might allow for an acceptable interpretation of ORA. ‘ 2

; Sobel's results concerning act-utilitarianism lead me to odoubt this,

. {
as does his repeated citation of Hodgson's Consequences of Utilitarianism

[P

in which 1t is argued that act-utilitarianism is self-defeating. o
Allan Gibbard k1978) and David Lewis (1972) have argued against Hodgson, !
but Sobel has remained unimpressed (1976, p.47n). It might be thought

that Sobel's dilemma could never arise in a utilitarianly supplemented

a legal system, but I am not sure that this is true, since ex hypothesi- al

Dt amt o L

the act' utilitarian rule comes into play only in dilemmas where other

legal rules %ailt-to determine a decision; and in the case of the 1

-

hunters and their camp fire described by Sobel, the dilemma requires

o

i ;
the hunters to be exclusively act-utilitarian relying on no other sorts ;

- } o of rules,only on the assumption that the dilemma would have been foreseen
by the hunters and so would have been resolved by some rule or other,
if other sorts of rules had been available to them. Once the unreﬁlistic

assumption of foreseeability is dropped, the hunter-type dilemma may

, ’ arise even in the presence of other rules, so long as the rules don't

apply to the problem in hand, and only the act;utilitarian Tule does, .

(:) as we are supposing in the legal case. The beariné of Sobel's argument

)

/

I

Ve )
T T I —— ot - ” "
e M I et o TR g o S o wﬁmﬂy SMPAAFLCLIr o oo 0L oo o TR ey )

. - L, ot

O S s S il




~ 53,

on act-utilitarianism is, nevertheless, problematic whether the argu-
4] —————

ment is correct or not; for Sobel himself is a s(elf-confessed act-

utilitarian, and - rather quixo"tically it may appear - declares that

when a dilemma arises for act-utilitarlanism, what;ﬁxis wrong is not act-

utilitarianism, but the situation (v. Sobel 1975, p.688).

&
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PART II: PROBLEMS AND QUESTIONS ABOUT A REALIST ARGUMENT
P
In Part I the need for a direct argument against ORA was

stressed. That argument will not be‘presented until Part-III of this
essay. In Part II several constraints on the férm of‘that'argument
‘will be introduced. “The chief of these will be ‘that an acceptable
argument against ORA must be compatible with a realist theory of
meaning, and it must not presuppose an anti-realist theory of meaning.
This constraint is imporgant because on it hingeslthe question of whether
1ogfca1 argument alone can sustain ORA. In or@er to investigate this
question, it will turn out to be necessary to examine' at some length
various propoéals about how legal propositions come' to have any sense
or meahing at all. The examination will include discussion of such
owr&inﬂultopiés as: "secret book" theories of law; the analogy between
legal reasoning and the reasoning of literary critics; and the relaéions
between realism, logical positijgsm, and legal positivism. }n the end,
it will be maintained that no légical argument based on the objection-
afle qualities of anti-realist theories of meaning can be sustained

against the denial of ORA; aqd that an argument against ORA can be

mounted on the basis of a realist theory of meaning.

o

6. Constraints on Possible Arguments against ORA .

o

I have said, more times perhaps than anyone might have cared.
to hear, that it would be worthwhile to argue directly and in detail
against ORA, so that an arsenal of per§uasive weapons might be built

up, for the purpose of disarming some of the positions held by Professor

34
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('j . Dworkin. ., But .it may appear that this is not a very sensible idea

because, of course, there already have been arguments mounted directly
against ORA - arguments that have plainly not had the desired effect.
y R ‘

Indeed, the most important of these grguments against ORA - HLA Hart's

argument in The Concept of Law - is precisely what provoked Professor

% ’ " Dworkin's onslaughts in the first place: if Hart hadn't argued

against ORA, perliaps Professor Dworkin wo\uld not have argued for ORA,

in whi¢h case there would have been not even a pretext for the present

' N

e
o

essay. As things are, however, there is at least a pretext, and also

e R

a problem, and that is how to provide an argument against ORA whose

persuasive force will not be deflected as the force of other argumen‘gs

has been.

<

@

A suitable opening gambit, it seems to me,' is to allow that
.the supporters of ORA have set up a string of objections against the
denizgl of ORA which must be met by anyon'e who wants‘to battle for that
denial. . These objections can be viewed as imposing limits on the s}.mpe

of any argument for thé denial of ORA. Insofar as they narrow the

4

z'ua‘nge,oﬂ strategies that can be considered, t.:hey‘ provide a set of not
un;oeI?come constraints on the argument. For efficiency's sake, so as
not to waste time in entertaining 'ideas of ‘impossible options, it
seems as well to set out these objeéti;ms immediately. I will list

, six of them, although undoubtedly there are more that have\ been made.

1 shall make no serious attempt, however, to comment on them at the
. . ! ) '

moment. Rather, the objections will be treated intermittently as the
argument slowly develops. (The "slowly" is meant.to discourage false

hopes.) They may thus play a useful role in determining the patfern

o of that development.

] 2 M
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( ! Here are six objections to any proposal which denies thé

truth of ORA:

-
-

i.  'The denial of ORA is inconsistent with reccgnition of

the {%\eleological nature of law. (Smith, p.19f.)

. ii. The denial of ORA is less rational than the assertion

. " of ORA from the judge's point of v[iéw-(Dworkin 1978a,
P.286).

i

< e AR IR e A T

i¥i. The denial of ORA is inconsistent with the prMes

of democracy (Dworkin 1978a, p.B84). -

e

iv. The denial of ORA violates the ‘Tights ,’/thesis. ‘
. V. The denial of ORA is inconsistent wif,ii ;; certain
"noble" ideal of justice (Dworkin 19%8&,‘;).338).
\ vi. The denial of ORA evinces a commitment on the part of
the deniers to an anti-realist theory\\ of meaning
(Dworkin 1977b, p.8).
Exh;Lbited in this bald manner, the objections perhaps do not, ‘
A look very impressive. For example, I have already urged that the rights.

thesis was concocted spec1f1ca11y to em:all ORA, so tha*c\ objectmn iv.

fails to stand as an independent obJectlon. in a8 d1fferent -vein, ’
o | objections i. and iii. are distinctly quixotic in\jtone. ' . -
In the present context, however, I believe that obj ectibt\x vi. h
is the most important, not in spite of, but because of its obscurity. \
This obscurity is not merely a matter of the phrasing of the objection
as it has been g:wen here. Discussions of the mérits of realist and

anti-redlist theories of maaning have come to the fore only recently,

and they are themselves rather mysterious; and prima facie quite

C} ' removed from the problems of legal philosophy. Despite the fact that

T "“’! [P,

-
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{” anti-realist theories of meaning are.something of an unknown quantity,
@ objection vi. is the reason for the presence of the word 'realist' in

the title of Part II of this essay. Because the ideas of realism and
- of meaning are both clouded and controversial), Part II is mostly abqut
realism and the theory of meaning. U
'Professo£ Dworkin uses the adjective "anti-realist" only

5

five times, and mentions it once in quotation marks to establish it as

‘

3 a predicate émployed in the philosophy of language and having nothing
| . to do with the species of legal philospphy known as Legal Realism. In
E R Professor Dworkin's work the word occurs only in the "Introduction" to {

the Oxford Readings volume. But the consideration of truth-conditions

i and meaning, which the reference to anti-realist theories of meaning

<
iy

imparts, undoubtedly has pride of place in Chapter 13 of Taking Rights ' -

Seriously and in "No Right Answer?" These were the writings cited in

Section 5 of Part I as reasserting the-primacy of ORA, and for that
. reason, defgrence to the force of the objection against anti-realism
~\~_4,/”///’ ' will be the major constraint on the avgument to follow. Though some

. ' care will be taken to meet the other objections, their influence will

be, perhaps unfortunately, comparatively sl%ght.

There is another more “global' constraint on the fq?m of the
argument against ORA worth mentioning. It arises not from any objectgon
to the denigl of ORA Taised by ORA-supporters, but from the specific

- . detail of the argument launched on b?half of ORA by Professor Dworkin.
According to this conétr;int; the argument against ORA musi reflect -
whenever they are not manifestly ﬁnaccéptable - the very premises used

e in the argument devised by Professor Dworkin on behalf of ORA. The

(:ﬁ point of imposing this comstraint is not just to ensure that the

/
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{: ) A jnvalidity of Profes'sor Dworkin's argumernit will be demonstrated; it is

T

< S .
K rather to show how a set of premises, similar to if not identical with

P

Professor Dworkin's, will not merely alloy, but actually entail the
. ’ ] '\

denial of his conclusion. If this can be shown, then (a)nit will be
, . open to supporters of ORA to try to make alterations in the set of

Professor Dworkin's premises tec avoid this result, without having to
1 y

. construct an entirely new argument, while b)-those who deny ORA may

rest in the comfortable belief that, since those arguments for ORA are

v g -

false that have been nurtured for over sixteen years by a distinguished

thinker to whose position those arguments are crucial, so all arguments

- for ORA must be false. This constraint, too, will be seen to be con- .
. /

i v
nected with realism., — T ——

.

. ; 7. The Nature of the Requirement Imposed by the Constraint of

Accomodating Professor Dworkin's Premises, with Reflections
on_Professor Dworkin's Realism

, Professor Dworkin's argument for ORA has a surprisingly

: _ &
: ' ' distinctive form. It can be seen to consist of two steps: .
{ . (a) first, Professor Dworkin shows how ORA might be true,
X by describing a hypothetical situation in which it would be true. For
this purpose, he employs what is certainly his most famous device, an
j imaginary judge named Hercules, who is the star of Professor Dworkin's ‘“

magistefial article of 1975, “Hard Cases' (Dworkin 1978a, ch.4). .
- Hertules is philosophically inclined; and he is "a lawyer of superhumgn

skill, learning, patience and acumen" (Dworkin 1978a, p.105). He acts

as a judge in some representative Américan jurisdiction and he accepts

: the main constitutive and regulative rules of law in his jurisdiction.

. GeAT ‘ gy heasa - S
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a

6§ . .
His specialty, however, ix-the construction of first-order-and higher-

] . . order theories about what the content of the law is: he builds theories

which determine the allocation of legal rights responsibilities and

duties. Naturally, he uses such theories to resolve hard cases - that ;

’é ' is, to determine the allocation of rights and duties in cases where
i. this allocation fails to be specified by the clearly identifiable Tules u é
? of law in his jurisdiction. This is what the theories are for. l :
\,: - | The task of conveying the richness of the theories that .

.
Hercules constructs is problematic, not least because Professor Dworkin {

- “ ‘

invariably contrives to expréss himself as if he were giving to the

reader only the roughest reports of the contents of these theories,

o

for the reason that full accounts of them would be incomprehensible to

anyone lackifig Hercules' superhuman understanding. While one may be
somewhat “baffled by the way in which this sort of exposition involves
\ »
a peculiar reification of imagined but never specified theories, it is
i . !

P

at least possible to some degree to appreciate the range that the

o
b ¥

theories cover. For example, Hercules develops a theory of the consti- “ y

tution:

.The constitution sets out a general political scheme
that is sufficiently just to be taken as settled ... S ince
he is Hercules ... he can develop a full political theory
that justifies the constitution as 8 whole ... He must

- . . . develop a theory ... in the shape of a complex set of
~ . principles and policies that justify that scheme of govern-
~ .. ment, ,..rHe must develop that theory by referring alter-
nately to political phllosophy and -to mstitutmnal detail.
1 " , - He mast generate possible theories Jusufymg different
", " aspects of the scheme and test the theories against the
broader institution [sc., the political scheme as a wholek.."

S TR, T e L o

{Dworkin 1978a, pp.l106- 107) ’

4
Hercules devslops theories of individual statué

.
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"Hercules must begin by asking why -any statute has the
power to alter legal rights. He will find the answer

s in his constitutional theory: this might provide; for

le, that a democratically elected legislature is
the apprQpriate body to make collective decisions...

But that dame constitutional theory will impose on the
legislatur rtain responsibilities: it will impose
not only constraints reflecting individual rights, but
"also some genexal'duty to pursue collective goals
efining the public welfare.: -That fact provides a use-
ful test for Hercules in 7a hard case involving sta-
tutory interpretation . He might ask which interpreta-
tion more satisfactorily ties the language the legislature
used to'its constitutional responsibilities.... This
calls for the construction, not of some hypothesis about
the mental state of particular legislators, but of a -

special political theory that justifies this statute..."

(Dwotrkin 1978, p.108) S

His biggest job is to develop a theory of precedent (v. Dworkin 1978a, - ‘ ‘

7

pp 110- 115)
-
“You will see now why I called our judge Hercules. He.:
mist construct a scheme of abstract and concrete principles - y
~ ° that provides a coherent justification for all common .
. law precedents and, so far as these are to be justified
on principle, const1tut1ona1 and statutory provisions as
well. We may grasp the magnitudé of this enterprise by .
distinguishing, within the vast material of legal deci-
sions that Hercules must justify, a vertical and a hori-
zontal ordering. The vertical ordering is provided by
L distinguishing "layers of authority, that is, layers at
. "+ vhich official decisions might be taken to¢ be controlling
) Eyer degfsions made at lower levels. In the United States -
- etc. .. . .
. “Suppose Hercules, takxng advantage of his unusual **
skills, proposed to wark out’'the entire scheme in advance,
so that he could be ready to confront litigents with an
entire theory of law should this be necessary to justify
any particular deC151on W '

‘ . | (Dworkin 1978s, p.116£)
He Eupplemengg this theoty of legal institutions with a theory of

judicial mistake: .0 - - o




thetical point of view the faetors of density of 1ﬁformation and 1nter-

- ...Hereules must expand hls theory to include the . o
‘idea that a justification of 1nst1tut10na1 history
may display some part of that history® 'as mistaken ...
He must develop a theory of institutional mistakes

" and this theory of mistakes must have two parts.’ .
It must show the consequences for further arguments . t
of taking some institutional event [sc., decision]

. to be mistaken; and it must limit the number and- . )
character of the events that can be disposed of in i
that way. -[Etec. ] :

4

He also deVeiops theories cf“religiousaliberty, negligénce, and human ' a*:

L

,m . (Dworkin 1978a,.p.121) o §
3

d1gn1ty (v. Dworkin 1978, pp. 107, lﬂgff,ﬁlzsf) 'All these theories

will be legal theories because they are required to Justlfy the ex1st1ng

‘body of law; and the reader is left to. conclude that their rather over-
. e

Ll

.

whelming wealth wiltl be suffdzdent to provide a balance.of. justification ' )
for one dec151on over anothgr in any p0551b1e case. Pr;feséor Dworﬁiﬁ

nay seem to gesture tentatively in: theﬁdlrpctlon of quallfy1ng this a
,conclusion, when he says that Hercules may not reach the same conglu-

szons that any other Judge would reach about cases 1nvolv1ng a contro-

D
vers1al concept 11ke human d1gh1ty (qﬁork1n 1978a, p. 1281 but what he

Yoo

.
K
b
3
"

x
@
o
B
.
o

plannly does’ not do, is to sdggest that HercuIés may fail to reach the

e

)

uniquely torrect deC151on, as ORA requres. In .a similar vein, in ; o

T W

R

"No Right Answer?" Professor Dgorkln canvasses the theoretacal p0551b111ty o

£ WA

of ORA's belng false, but he goes on to suggest that in a modern devbIOped

<

_legal system the "density of 1nformat10n" prOV1ded by an exlsting body

o
of 1aw", “and “the .intersections and interdependen;ies of different legal
doctrine" will insure that ORA is true [(v. Dworkin 1&]7a, p.83f). * What-
‘ever else nay be the case, in "modern complex and developed legal systems“;v
it is certain tha% Professor Dworkir belleves that from Hercules',hypo-

o

dependency of legal docttine w111 guarantee the truth of ORA

<
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That prise de position constitutes the first step in Professor
= ~
el ' 3 N
Dworkin's argument. The purpose of the second step is to translate,
#

as it were, the truth of ORA in the hypothetical situation into truth

for ORA in the actual world. I am not aware that this step has ever .

]

been commented on, but an understanding of what it involves is neces-

[

sary for a pﬁbper appreciation of Professor DworKin's otherwise

remarkably opaque claim that in "Hard Cases" he has provided an

IR .
"effectzve reply" to (nameless) "anti-realists". This is the claim

%Llies behind objection vi. ’ ‘) \

u
> -

‘On Professor Dworkin's account, anti-realists claim that (a)
- 1

o~ €*
~.

i \ o
- there need not be a single'correct resolution to every legal dispute,

because (b) there are controversial cases whose resolution is not
dictated by a clearly identifiable theory-ina%pendent rule of law, and

(c) where this is ‘the case, propositions controversially attributing

0

Tights or duties to ‘the.litigants “cannot be assigned any straight-

[

forward sense, and must therefore be understood in some special way if
at all" (Dworkin 1977b, p.8§. According to Professor Dworkin, the

argument of "Ha®d Cases' does assign a sense to these controversial

propusifioms of law (v. Dworkin 1977b,’ p.g). And it assigns this sense

in terms of truth condlt;pns.' The truth conditions are given as follows:

+

L ontrovers;nl propesitions of law are true just in
case the political theory that supplies the.best justifi-
. cation for non-controversial propositions of law provides’
i for.the rights and duties which the controversial propo-
51t10n describes.," = - . :
; A . (Dworkin 1977b, p.9)
. 8 o

%
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"A proposition oftlaw ... is true if the best
justification that can be provided for the body
of propositions of law already shown to be true
provides a better case for that proposition than
for the contrary proposition..., but is false if
that justification provides a bettet case for
that contrary proposition than for.it."

(Dworkin 1977a, p.82) %

«

"A proposition of law may be asserted as true if

.. it is more consistent with the theory of law that

best justifies settled law than the contrary pro-
. position of law. It may be denied as false if it

. is Jess consistent with that theory of law than
the contrary." ;

'
s

‘ . “ (Dworkin 1978a, p.283)
There are differences betwéen these formulations, and dif-

ficulties with each of them. Particularly noticeable. in the last two

formilations is the odd manner of the'assiggment of the value 'falsé'
to propositions of law: Préfessor Dworkin takes ''contrary proposition™
to mean "negated propgsition", so that a.proposition of law is-false,
not if its truth conéition’merely fails to hold, but only if the con-

2

verse of its truth condition holds. This is a very strong condition

"on falsity, and renders doubtful the "realist" ides that propositions

of law must be simply either true or false. The truth conditions are

constructed aut of rerggigngz‘predicates which are assymetrical: " _

is a better justification than <.y " as-a-case-for-p is better than

... as-a-case-for-not-p"; "__ is more consistent with T than _ ". If

the formulations are meant to tie in with "classical™ or “realist",
- 1 / "
e
bivalent truth, definitions, then an unstated assumption must simply
h iR
be taken to be that the sets of justifications, cases, and propositions

over which these relations range.each form a strict ordering such that

ggﬁggir‘gg elements are equivalent with respect to the ordering. This

.
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may seem unacceptable. On the other hand, if the formulations are not
meant to tie in with "classical" or realist" bivalent truth-definitions,
J

then it is very difficult to see how Professor Dworkin could suppose

himself to be replyiﬁg to anti-realists, since in the relevant respect

v

anti-realism might be held to be the complement of realism. Y;
; 1. have been speaking for some time now about "realism" and
“anti-realism", and about 'realist" or '"classical' truth conditions. '
Certainly in order to assess the effectiveness of‘P}ofessor Dworkin's -
self-styied "reply" to anti-realists, it is nedessary to be clear about

what realism, anti-realism, and realist or classical truth conditions

- ¥

are. ' . . -
Perbaps some terminological reminders would be .in order at )
this poiht. Anti-realism chardcteristically requires that the sense

of a proposition bg given in terms of conditions recognizable by

ordinary human being$ war;anting the assertion of that proposition;
and that thelsense of\the negatibngéf a proposition be given in terms
of conditions recognizable by ordinary human beings warranting the
denial of that proposition. In the place of the classical or realist

notions of truth and falsity, it substitutes the notions of warranted )

assertability and deniability; but, whereas the classical or realist
conditions for truth or falsity are so conceived that if conditions ’

for one of them do not hold, then conditiéns for the other must hold,

the conditions for warranted assertability and deniability are not

such that if conditions for one do not hold, then conditions for the

s

~other must hold. It might be that no recognizable conditions warranted

the assertion of a particular proposition and that none warranted denial.
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Then the anti-realist substitutes for truth and falsity would differ
from their classical or realist counterparts, in that a proposition might
be characterized by neither of them. In this way anti-realism denies

v

bivalence, But it nevertheless accepts tertuim non datur: it does

not allow that there is some other thing a proposition could be, inde-
pendently of its being és;eftable or deniable,

) According to Michael Dummett, who has single:handedly brought
anti-realism inta the foregroﬁnd ofrcoptemporary pﬁilcsophy,‘mu{?ivalence
is not a mark of anti-rifgﬁSm, because "the various different undesig-
nated values are not on the same level as the condition of having ar
designated value and that of having an undesignated one" (Dum;ett 1978,
pp.xxiii:14; 1973, p.431£f); and these‘éan be related to realist Ezgéh_ .

and falsitxﬁ Also, it seems quite clear that, according to Dummett,

+

any possiblg;%ox;g§kizyantics fpr a modal logic should not pe,considered
as meeting the requirements of an anti-realist theory of meaning. This
will be so, I think, even though such a semantics, regarded as a “‘theory
of meaning", will take, not truth and falsity, but truth-in-a-possible-
world and falsﬁty-in-a-possible-world as its égntral notions. It will,
be.so because for the sentences of a language, the ideas of truth - or

faisity-in-a-possible—world are just'the ideas of truth- or falsity-on-

a-bivalent-valuation. Dana Scott has argued that many-vaiued logics

°

should themselves be understood as logics involving a number of bivalent

»

valuations (v. Scott, pp.265-273); if he is right, then once Dummett's

position about many-valued logics is granted, there is at least a shadow

/ .
i
of a good reason to call possible-world semantics realist. Of course,

there might be good reasons independently of these considerations, too:
L .

*
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among which are Dummett's own anti-realist attacks on possible-worlds
semantics (v. Dummett 1973, pp.28§-290; 1978, pp.421,441). The casual

reader might be inclined to hesitate a moment over this element in the

.

present characterization of Dummett's view, recalling the "anti-realist

solely about the past" in Dummett's paper "Thf Reality of the Past",

t

for whom statements about the past dre true if they are true in every

.

possible past history. A possible past history is, of course, very

much like a possible world. But the anti-realist about the past is.an

5 f

anti-realist because possible past histories are defined in terms of

recognizable conditions constituting present evidence for what is a

8 realist

possible past history; and he is an anti-realist solely about the past -

that is, in ether matters - because every 'sentence not explicitly about
R
the past - every non-past-tense-sentence f is determinately either true

or false in every one of the possible pa;ﬁ histories. These sentences

are, therefore, realistically interpreteé. —~— Similarly, when an

alethic modal operator is itself interpreted with reference to a set
Iy

of possible worlds membership in whié; is not defined in terms of
recognizable é%ﬁditions fow providing warrant for assertions of pos-
sibility, such an operator is interpreted realistically. '

This is important, because if’'it can be argued that every
legal proposition should be understood to be fronted by a possibly or
partially orthographically suppressed, realistically interpreted modal
operator - if this can ‘be argued then ORA can b; defeated without any

. appeal to anti-realist theories of meahing. For, if p and.np could

)

be identified as legal propositions, their real forms would then be

understood to be Lp and Lvp, where L was some more or less standard,

Tclassically defined modal operator. Then, if p were the propesition

o
t ‘1
)

~
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3 -
that "In the case at bar, A is legally ént;tled to a judicial decision
in his favour", and the pr&pssition "Lp v. Lap" were not logically
true in the relevant logic (as it‘isn't in any modal logic that I am
aware of), then it might be the ¢ase that A was neither legally-entitled,
notr not—legally-entitléd, to a decision in his favour; and similarly
for whomever his opponent happened to be. Then ORA would be false.
In fact this foreshadows the form that ‘the argument of Part III of
+ this eésay will take. |
In the most curious way possible, I think, an argumént rathér
like this one has alr;ady been anticipated by Professor'Dworkin, in
Section II of Part III §f "No Right Answeri" What‘is particularly
curious is his attitude to the argument.. I shall1say more about this
at the end of Part IT, in Section 9; but the following brief observa-
tions are worth making right now. '
i. Professor Dworkin.calls his version of the argument the
"argumént from positivism", because he reads "L" as
mea;ing something like "A sovereign has commanded that. .
in the manner of Auétinién legal positivism (v. Dworkin
1977a, p-70f). And as is well known, he dismisses legal
positivism. But an argument that depends on a modal
operator néed not admit of this reading of the opefatar,
nor indeed&Pfyany reading that wouid be'favoufable to
. positivism.\ Furthermore, as hés just been urged, the

§

|
sense given ?o the operator need not be antiqrealistically

. \ “
admissible. ‘% modal argument is, therefore, not.ruled
‘l
out by Professor Dworkin's particular qualms about posi-

‘ tivism or antﬂ-reélism.
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68.
Professor Dworkin includes his version of the modal
argunent in a part of his essay ostensibly dealing
with atteﬁpts to deny the biéalence of legal proposi-
tions (v. Dworkin 1977a, p.67). But given that "LG is
the operator of a standard modal logic, then proposi-
tions in which YL" occurs will be bivaleﬁt, since
standard modal logics are bivalent. T;ere i; no
reason here for supposing or fearing that the argument
may import anti-realism. Thére is every reason, how-

ever, to suppose and to fear that in devising the mis-

named "argument from positivism" Professor Dworkin

imagined that he was creating a straw man, and so failed
1

to recognize the force of his own creation. For he
bizarrely laid down that the operator "L" was to be

truth-functional, and that in particular "Lp = p'" was ~

. to be true (v. Dworkin 1877a, p.72). But then, by the

°

usual rules of uniform substitution and substitution
of equivalents, it is elementary that all formulas
containing YL" must be eliminable and the ostensible

modal logic for legal propositions collapses iggo the

non-modal propositional calculus (v. Hughes and Cresswell,

'

p.59): Frém this observation, Professor Dworkin proceeds

- »

in effect to argue that what this shows is ‘the futility
\

of introducing>an operator like "L". What itﬁshows, of

course, is just that "L' must not be truth functional,

which is what anyone looking around for a modal logic

of<1egal propositions would appear already to have known.
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iii. The introduction of a modal operator along the lines
‘ : just suggested, would solve the problems mentioned

above in conmection with Professor Dworkin's own
proposals for truth conditions. The operator would
allow for a gap between the truth of a legal proposi-
tion and the truth of the %enial of a legal proposition -
in such a way as to maintain bivalence and, hence,

o Q;ealism. The reasons for Professor Dworkin's rejection
of 8 proposal of this kind are very cbscure - obscure,
that is, if his commitment tc ORA is forgotten,

. Here, a $oolish1y implausible idea comes teo mind which is,
however: worth exhibiting not only for the increase oﬁ light which it -
may reflect on Professor Dworkin's attitudes to both realism and anti-
Tealism, but also because it points to the identity of the second step
in Professor Dworkin's argument for ORA. The implausible idea 1s thig:

. 'Despite the fact that Professor Dworkin links anti-realist /TB
theories of meaning with positivism and the mistaken doctrine of
judiciai discretion (v. Dworkin 1977b, p.7), nevertheless, in making
an answer to the anti-realists, his intention is not to oppose anti-
realism by putting forward a realist account of the sense of contro-
versial propositions of law, but rather by way of appeasemént to offer
an anti-realist account of these proposit{ons. The purpose of this
account is to show h;w énti-realism is in fact compatible with the
denial éf any need for j&diciai discretion{’and with the affirmation

of ORA. In this way Professor Dworkin may be fégarded as replying to

the anti-realist by showing him that his anti-realist approach to

v
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'meaning need not commit him to any pernicious doctrine as, for example, -

legal positivism. This would e%plain the failure of Professor Dyorkin's
formulations of the truth conditions of propositions of law to guarantee

bivalence; for the abandonment of bivalence is what is chaxacteristgc

|
1

of anti-realism.'

Of course, this is nonsense. ORA is not compatible with
anti—realisﬁ: ORA is said to beotrue in the actual world (v. Dworkin '
1§78a, p.288)é In the actual world, therefore, propositions of law
are either true or false. If in the actual world they were sometimes
neither true nor“false, then ORA would sometimes be falsified in actual
world, and if falsified, then false. But, as has just been said, in
the actual world ORA is suﬁpdsed to be true. If ORA is true, and*antik/
réglism is correct, then the notions of truth and falsity according to

which propositions of law are true or false must be the anti-realist

notions of truth and falsity.

Now, there is room for confunsion here of the realist notion

of truth either with the anti-realist notion of truth or with the (pre-

[

theoretical) notion of truth or with both - as Michael Dumpstt (who

L 9

started all this "realist/anti-realist" talk) has recently pointed out -
in connection with his own writings. Anti-realism, it must be remembered,
consists of a particular approach to the theory of meaning. But, as

has already been indicated, it has consequences for the notion of truth,

-

as Dummett says.
"In the last paragraph but two of "Truth", I urged )
that meaning should be' explained, not in terms of
the (in general unrecognisable)' condition under which

. it is true, but in terms of the (recognisable) condi-
£ion under which it may be correctly asserted. This

!
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. lectual powers transcend our own, such powers being modelled .on those .-

proposal has consequences for the concept of truth, S
. however, namely that we cannot suppose that a state-
ment may be true even though we should be unable to
arrive at a position in which we might correctly
assert it ...: or’rather, we must already have
rejected this supposition before the proposal about
me4aning can reasonably be made; for if we had a
notion of truth with respect to which the supposition
could be made, why should we not regard the meanings -
of our statements as being given by the conditions
for them to be true under that notion of truth? ...
I should now be inclined to say that, under any
theory of meaning whatever ..\ we can represent the
meaning (sense) of a sentence as_given by the condi-
tion for it to be true, jon some appropriate way of
construing "true": the problem is not whether meaning
is to be explained in terms of truth conditions, but
of what notion of truth’'is admissible.

o

(Dummett 1978, p.xxii)

The fact that Professor Dworkin supposes that he can give the sense of

v
P .

propositions of law in terms of truth conditions, then, doﬁs not make

/.

»

him a realist. The suggestion currently under review is.that he is an
anti-realist, and that in upholding ORA he may rely on an anti-realist

Tnotion gf.truth. Now what notion is that? A number of such notions

o

seem to be available, but whatever notion is accepted, the anti-realist

~ \ -

truth conditions associated with the notion will have to be such that

when they obtain, they are recognizable by "beings with our particular

restricted observational and intellectual faculties and spagio-temporal,

8

viewpoint" (Dummett 19752, p.100). ‘The anti-realist will not admit

b

truth conditions such that their obtaining could only -be recognized by ‘

and decidable for a hypothetical being "whose observational'and intel-

¢
Ay
L.

which we possess, but extended by analogy" (Dummett 1975a, p.98); he
will not admit an account of meaning based on truth conditions like

these because such’'an account imputes to us "an apprehension of the

+

.
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({.} .
way in which those sentences might be used by beings very unlike our-
selves, and in so doing, fails to answer the question how we come to °
be able to assign to our sentences a meaning which is dependent on a

izjin 1975a, p.100). The

appeal to a hypothetical being is charactg¢ri¥Stic of a realist and not
N , v

use to which we are unable to put them" (D

% 3 Q¢

‘. .\/
an anti-realist view, because the realist wants to call true or false

all sentences, including those not decidable by us: he invents a
( .

hypothetical being for whom they are decidable.

v

Now I claim that it was just for this realist purpose that
ELAERRE 2 Y LA L. A 9%

S

Professor Dworkin invented Hercules. o

What the invention of Hercules makes clea®, I believe, is

that the appeals to "best theories" and "best justifications" contained

. in Professor Dworkin's truth conditions for propositions of law are not,

N

appeals to best-theories-available-to-commonplace-lawyers or even best-
juéfificétiohs»available—to—commonplace-SEﬁreme-Court-JusticeB. The

appeals are rather to’ imagined ideal legal theories: being ideal,

these will not leave any legal question about rights and duties un-

)

answered. It is his willingness to rely on undecidable truth condi-

tions involving ideal justificatjons for propositions of law that

marks Professor Dworkin as a realist - despite the curiosities in his (J/\

.
! *

presentation of .truth conditions.

ProfessorDworkin has occasionally admitted that the situations

in which lawyers and judges may find themselves might turn out to be

such that no right answer to a legal question presents itself to thenm,

. A

though he believes this to be ﬁnlikely (YV Dworkin 1978a, p.2B9; 1977a,

P.83f). Yet he has never seemed to evince the slightest discomfort in

. : _J/9\¥;‘#/’ o
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_say, other kinds of legal rights - this class not containing trivial

‘variants of members of the original class - to which any class containing

oyt

upholding ORA. Professor Lyons has nevertheless declared that in .
making thesé admissions Professor DQorkin has "conceded the éeneral
poiﬁt" against DRK@(Lyens 1977a, p.121). I believé that this is a
minintertpretation of Professor Dworkin% intentions. If Professor
Dworkin is a realist about legal propositions, it is open to him to
admit that in the’acfual world some legal propositions may not be

decidable by lawyers and judges in their real-world situations as

either true or falser while maintaining that in fact cither their
truth conditipns, stated in terms of an ideal best theéry, do or do
not obtéin, so that the propositions are either true or false. Eveﬂ
given this undecidability in the actusl world, ORA is incompatible with
anti-realism "in the actual wofld"; but if Profpss&r Dworkin is not an
ant{—realist, then tﬁé fact of undecidability should give him no reason
to abandon ORA, contrary to Professor Lyons' suggestion.

The second step in Professor Dworkin's arguﬁent for ORA, then,
may be called thedrealist step. It may be expressed as follows: if :
appeal may be made to a hypothetical situation in which a superhuman

judge -constructs ideal legal theories, then by the realist'step, the .

actual world ORA is true as a matter of logic. For, having realist

weapons to hand,”the supporter of ORA can depend on the law of the

excluded middle in’derivi%g ORA.- Let propositions of the form "X has ‘ v

-

& legal right to\ﬁ judicial decision in X's favour" be legal propositions.
. .
Allow, if you will, that such propositions may never be barely true,

that possibly there mst always be some class of propositions about,

members of the origiﬁal class can be ré&uqed (v. Dummett 1975a, p.9%4);

< °
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{ } but in that case, let the negation of<such propositions be truc just
° " ~ ' ’
in casc the propositions themsclves are not true (v. Dummett 1975a,

} . . p.102). Then if realism holds for legal propositions, the law of the

————

excluded middic will hold for'this class of legal propositions, as

o

the reader may establish for himself.

A <

Now let Heckle and Jeckle be any pair consisting of plaintiff

I
1

and defendant involved in a legal dispute. The issue is whether, as
Heci{e aesires; some ;tatc ofﬂaffairs'is'to be a&thoritativélynimposed
. on Jeckfe; or nét, as Jeckle would prefer. This issuc, which admits
. of only two outcomvg, will Be resolved by a judicial decision. In
. N
virtue of reallsm: eitherlﬂeckle'has a legal right‘to a decision in
his favour or ﬂe dogg not. Suppoée that he does have such a right.
. . . 'Then py the truth conditions for }egal propositions, there is an ideal
v justification for t564propo§itiongthat he has that right. By thg
- stipulation tha{’ideal justificgtibgs preserve the truth of ORA, there
« . is gg_idééi justification for the proposition that he does not have
D RN that right.’ By the same authority as for the previdus proposition,
| 1deal justification ‘for that prop051t10n is equivalent tqeldeal justi-
flcation for the proposition that Jeckle has a 1ega1 right to a judicial
| S dgczsion in hig favour. Slnc; absurdity qpickly follows from the

assumption that there is ideal justification then for the proposition

that Jeckle has a right to a decision in his favour then there is no

S s o e = e o

such ideal justification. Then it is ‘notytrue that Jeckle has a right

>

e

k) ° >
. to decision in his favour. But if Jeckle has no right to a decision
s B*ﬁ in his favour, a judicial decision in his favour cannot not be. justified,
, R
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because the law is a system of entitlements. Judicial decisions must
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~  be justified, by hypothesis. Only one other judicial decision is -

possible, viz. a decision in faVour of Heckle, and it is justified.
Thus there is one and only one admissible judicial decision, and one .

’ s
and only one correct resolution of the legal dispute, whether or not

-

any judge in the actual world can discover it.' That is one half of

a proof for the truth of ORA and it is very eaéily formalized. The .

\ \

other half begins with the supposition that Heckle does not have a_
legal right to a decision in his fayour, and proceeds to the same '

conclusion reached as before. Then by disjunction elimination, ORA is

5

true in the actual world, even if, as a result of less than ideal

&

" . theory construction, actual judges fail to maintain a vivid appreciation

.of this fact.

Th;s, I believe, constitutes Professor Dworkin's argument
on behalf of ORA. Prﬁfessor Dworkin's legal theory often seems both
imaginative and elusive by turns: if it,ihcludes tﬁe very}strange
argument from ideal theories that I have outlined in this section;
that should be unsurprisdng: ' '

The original purpose of this section, haowever, was to indi~ o
cate the nature of the constraint on argument against ORA expressed in
éﬂe requirement that that argument reflect the premises of Professor
Dworkin's ‘argument for ORA. I hope the reader will have grasped what
an important constraint this is. Professor ‘Dworkin's premises.-include
those dealing with ideal %heories and superhuman judges, and he makes
those prémises work for him by taking the realist step. In Section 6,

I conceded that a successful argument against4ORA must not rely on anti-

realist positions. The upshot is tﬂat, although there are many good '

B
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reaéons for objecting to Professor Dworkin's use of an imagingry
situatai,on to make his general point, these perfectly reasonable
objections must be passed.over as irrelevant in the present context.
Instead, thg argument mst be brought to bear upon the very hypothe-0
tical situation that Professor Dworkin has imag}ned: the érgument

mst show that even from Hercules' point of view, ORA is false.

\

/fy 8. Hercules, Ideal Observer Theories of Ethics, the Ideal Mathema-

|

J sunel b i oprint ST g ML S 5 o i

tician in Intuitionist Logic, etc., and Many Second Thoughts
,+ about Realism ' '

1 8.1 Ideal Observer Theories

9

¥hile there are powerful strategic reasons, for not letting
any crucial argument against ORA tum on Professor Dworkm s rather
startling ideas of what realist truth condi'tions may consist in, I find
that I cannot let his'_,gccomt pass without making some comment.

Comment is called for, I believe, because his account so

3 o .
inmediately recalls Roderick Firth's famous ideal observer theory of .
ethics, which g’.s similarly" supposed to "objectivist' - that is '‘realist"
(v. Firth 1952, p.322ff). The major difference between the accounts

is .that for nomoral question need. an ideal observer engage in any
Al

intellectual ope}'a,tion like theory.-constructipn in order to arrive at
"the moral positi/on he takes up vis & vis that question. In this, he
is unlike Hercules, from whom legal questions invariably seen to call

- for theory buildiné. . The view Professor Firth seems to favour is thatof

the ideal observer's taking up a'moral \f:gsition with regard to a situa-

tion, but he also canvasses the view that perception provides the model
for the ideal observer's apprehension of moral phenomena (v. Firth 1952,

pp.328f, 324f). He pointedly rejects the idea that the relevant reac-

'
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tions of an ideal observer could consist in the formation of moral
beliefs, because this idea would make the ideal observer account

evidently circular (v. Firth 1952, p.326). The reasoning behind this

;s plain: an ideal observer theory of ethics is intended to provide
truth-conditions for moral propositions, wherc these truth conditions

- are meant té provide information about the meaning of ethical terms;
‘cdnsequently the cthical terms must not occur in the statement of the
truth conditions, for thelr occurrence would guarantee that someoné who
did not lmow the meanings of such teims beforg coming across the truth

conditions would be no.better off after having found the truth condi-

tions containing them. This raisos one painfully obvious question about

Proféssor Duorkin's reliance on Hercules; but there is another which has
to.be brought out before the\first one can be dealt with.

The second question is reiated to the first because it too
hinges oﬁ ideas comnected with perceptioﬂ. The question is sugpested
by the fact that wﬁcnever Michael Dummett describes tﬁe way in which
the realist cdnstructs the analogy between, on the one hand, the deter-
mination of truth values of sentences as carried out by ordinary human
beings, and on the other, the more extonded assignment‘df truth-values

made by hypothetical superhumans, he dees not fail to refer to the

perceptual powers of these superhumans (v. Dummett 1873, pp.465,466;

~1975a, pp.99,100; 1978, p.314). The gquestion is: why should this be

507

E

Undoubtedly, the reason is bound up with a regulative principle

about truth which Dummett has consistently upheld, viz., if a statement

is tfue, there must be something in virtue of which it is true (v. Dummett

e e e
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; {: 1978, p.14; 1973, p.465; 1975a, pp.89-101). . Now the "something" here .
‘ must in the general case be taken to be something which is to some

degree independént of the existence of the maker of the statement,

S et ki v

something in the world, something real. It must not be thought, for

instance, that according to anti-realism, the world is just identical

P

with the continuous activity of what intuitionist mathematicians might

ot ool g, S €S e

call the "creative subject”. Dummett, concerned to oppose the extreme

N

mathematical constructivism of Wittgenstein, therefore, produces‘% ‘

-t

[ L

H
Ll

remarkable, generalized, anti-realist argument against subjective

idealism:

°

: ' "After all, the considerations about meaning do not -
. apply only to mathematics but to all discourse; and - k
while they certainly show something mistaken in the . :
e ] realist conception of thought and .reality, they
\ C surely do not imply outside mathematics the extreme
\ of subjective idealism - that we create the world.
V. . But it seems that we ought to interpose between thé
Platonist [i.e. realist] and the constructivist
- ~ [i.e. Wittgersteinianl] picture an intermediate
/ pictyre, say of objects springing into being in
response to our probing. We do not make the objects
but must accept them as we find thehm (this corresponds
to the proof imposing itself on us); but they were '
not already there for our statements to be true or
false of before we carried out the investigations
. which brought them into being."

, , (Dumnett 1978, p.185) .

x s "Not already there for us" - something caniamount to the denial of \
’ thigiis just what is supposed to be méd; sense of bi'the podtglation b fa
1 . “of a hypothetical ideal observer. 'The objects are there for/us' - ° ‘

that is what the realist wants to insist. And it must be lpgically
: true that these objects must be independent of any ideal observer,o

since their reality is #hat is being alleged by the realist, while

(:) ' his unreality is freely admitted. He is only hypothetical - of course

»
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he doesn't exist! It is only because this logical independence is

maintained that Professor Firth, for example, is able to insist that ‘ K

> o

ethical properties are real, that they are the actual properties of

o

objects - properties such that if a hypotheticdl observer were to °
observe them, he would react in the relevant way. Dummett implies
that even realism in this hypothetical mode could not tolerate a

°

Ydeclslon procedure for the truth ofva proposition which altered the
reality that the prop031t1on was meant to be true of (v. Dummett 1975a, .
pp.95-97).

Now there is a dilemma for Hercules. He does not merely

N

obsefve, or directly react - he constructs legal theories. The legal
theories must consist of sets of legal propositions (unless Professor
Dugrkin.uses the word "theoryﬂ in an extraordinary, non-standard way -
which perhaps cannot be ruled out.)  But these propositions cammot

be meaningleéess - they must have som; sense. What seﬁse do they have?
The appropriateness of the question demonstrates exactly the danger
that frofessor\Pirth avoided by making his gthical theory .an ideal

observer theory and not an ideal moral judge theory in order to avert '

S e e et e G | s

the pfoblem of the content of “ideal.moral beliefs". The problem that,
by contrast, now appears to face Professor Dworkin, is to give the ‘
sense of the legal propositions that are the product of & hypothetical

"_ideal theory. Perhaps these propositions are susceptible of a realist
interﬁretation. If so, however, then the osten;ible truth conditions

that Professor Dworkin has set out amount to nothing more than promis- i

sory notes for realistic truth condltlons that remain unrevealed.

Professor Dworkin's fruth conditions are on this view circular, unlike

g i SNy A =
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‘

Professor Firth's analysis. I do not know why anyone should think that

promissory notes are a fair return for accepting ORA.

‘8.2 Non-realism in Ideal ,Theories and the Central Core
of Professor Dworkin's Legal Philosophy

There is, however, an alternative to rgalistically' inter-
preting Hercules' ideal legal theories Or rather, there i's another
branching line of thought that looks like it might suggest alternatives.
I will point to two branches that' 1 can sce. The branches themselves
do not appear to me to be very strong, but the limb from which they
grow is rather fascina\ting in shape. :

| This limb is just the idea that the ideally best theory of
law, that is, the ideal set of legal propositions need not be; given a
realistic interpretation; and that even if this possibility is realized,
legal' propositions as used in the actual world may be properiy character-
ized as true and false, and susce};tible of a realistic interpretatien.
-1t is, of course, very difficult initialiy to sée how this idea can

be correct, or even intelligible. But perhaps some of the difficulty

° ©

may be dissipated by the following suggestion: ideal legal propositions
and the ideal legal theories which they form are not true, not bscause
they are false, but because they are not the sort of things that can

be i’ealistically true or false,

2

Perhaps some persuasion would be appropriate at this point.
Let the argument proceed from the actusl, not the ideal, case. Here -

is a subsection of a section of Martin's Annual Criminal Code for 1974:*
193(1) Everyone who keeps a common bawdy-house
is guilty of an indictable offence and is liable
to imprisonment for two years.

Q

i
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Is this true or fglsc? One possible response (in 1979) is, 'Well, I
don't imow, I'd have to look at Martin's Annual Criminal Code for 1979."
Another reply, also possible, slurcly, is that onc feels at least a
slight discomfort in having to émploy the notions of the true and the

false in conncction with a c¢riminal statute. - Here is anothe;r more
. - f

famous example, this time from Lord Atkins judgement in DanoghTe v,

Stevens: ' ' .

"The rule that you are to love your neighbour
becomes in law, you must not injure, your
neighbour, and the lawyer®s question, who
Ais my neighbour? receives a restricted reply.
ceersseas.You mst take reasonable care to
avoid acts or omissions which you can

. reasonably foresee would be likely to injure
your neighbour. Who then, in law,.is my
,neighbour? The answer seems to be persons
who are so closely and directly affected by
my act that I ought reasonably to have them
in contemplation as being so affected vhen
I am directing my mind to the acts or omis-
sions vwhich are called in question."

( 1932 A.C. 562, p.580)
In an introductory book on the law of torts, John Flcming says: .
M'This pronouncement, as classic in its
simplicity as it is profound in its affirmo-
tion of secular virtue, represents morc than
a mere aspiration: it has with the years
beconme the unchallenged model for nmoulding
. ' the shape of the law of ncgligence, a yard-
stick for appraising novel claims no less
than older precedents." ’
(Ficming, p-47)
£
That is as may be's but is vhat Lord Atkin said, his "pronouncement",
is it true?

A philosopher of language must blanch at the thought of

providing a systematic and informative truth conditional scemantics for

‘
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Lord Atkins' romarks. (Onc "is reminded of Austin‘s, aside: “Ju&ges
seem to acduire a knack of E:onveying rmeaning, and even carrying con-
viction, through the use of 2 pithy. A;glo—Saxon vhich sometimes has
literally no mcaning at all" (Austin, p.197n). There is, for
instance,, the cxtrem:eiy curious fact' to be considered by the philo-
so;;her of language, that when Lord Atkins spoke, it was as the member

2

of a majority group in the Housc of Lords hearing Mrs. Danoghue's

*

appeal; if he had said the very same words as a member of the minority,

his pronouncement might never have become the model tha1:. ;Iohn Fleming
claims it to be. - Would that have made his words, taken as legal
propositions, false? If the answer to this question is, "Yes, as a
matter of meaning,” then one might suppose it necessary to admit that

judges sitting in'pancls te try cases should often forego the attempt

to include in their judgements oply true propositions of lay; for, on
the present assumption, such an attempt by a judge w.auld jﬁst be equi-
valent to an m‘:tCmptl by him to make his opinion inté a mirror of the
rajority decision. Since this might appear to oviscerate both of the
accep:ted views (a) that judicial nistakes arc possible cven at the

highest Icvel, and (b) that in this very respect the recording of dis-

scrting opinions is valuable-in itself, it nmight be suggestcd that

legal pro;;o'sitions mst be capable of being tiue or false simpliciter
irrespective of “how they come to be “proncunced".

In fact, however, the doctrine of judicial pmistake, given
expressicn by Professor Dworkin in his stipulation that Hercules have
2 "theory of mistakes", is ];fecisely what makes it difficult to suppose
that classical truth and falsity apply to legal propositions. This I

shall now try to show by returning once more to the plane of ideal
N |3

9

abstraction.

[N
e
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i S 5 First, assume that from the statute books and the law reports,
\
. legal propositions cah be extracted, stripped of rhetoric, of analogical

usage, of metaphor, of idioma%ié cons%ructioni;of conversational impli-
catures,of everything that renders thosc propositions unfit for treat:
ment by a simple (-minded) semanticist. Assume, to begin with, that
some pretheor@tlc‘notions of truth and falsit; can be linked up with
Uthese legal propositions. The task is to determine whether these
notions are classical. The first thing to noté‘is that both Professor
Dworkin énd his opponents would agree that consequential considerations
- consideratioﬁs about conséquences "for society" - may on occasion be

relevant to the truth of'a legal proposition (cf. Dworkin 1978a, 'pp.294-

301, 311-317; and e.g. McCormick, chs, v, vi). This way of putting

, things is less than precise, however and perhgps only barely intelligible. ,

What is meant is that the social as well as the logical consequences

of. declaring é legal proposition to be true, are relevant to the truth

of the proposition; and because social consequences are unlike logical
2 consequences in that they must be temporally located, the implication

'is that they affect tho trith or falsity of legal propositions in time.
‘ Now, that legpl propositions - even true legal propositions - are not

7

always true (''throughout eternity') is something that may be obvious

to anyone who knows vhat "1egi§lation" means, and ‘'vho isn't a zégi‘
metaphysical naé;ral lawyer. Nonotheless, the idea has some father
interesting consequences for the néti&n qﬁ“an ideal legal theory. These
consequences have their source in the probaglyJunarticulated half-

thought that while in a8 given jurisdiction timeless truth doesn't

attach to propositions of law in abstracto, it does attach to dated

(O . i
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. p}opositions of law. The doctrine of judicial mistake accepted by
Professor Dworkin can be shoim to make this idea untenable even in the

ideal case, and this in turn suggests that the truth attaching to

legal propositions in an idecal theory of law is ndt realist truth.
For the following is possible:
At time ty Hercules delivers the majority opinion on an

appeal heard in the highest court in his jurisdiction. The judgement

includes the uniquely correct finding for the case, and is based on a

7

. R N A
legal proposition of some, though not necessarily great, generality.

This proposition - Py - is derived from the ideal theory of law - T, -
. vhich is the single best theory of law that can possibly be constructed °

" to justify the legal system in Hercules' jurisdiction at t

1 ?he first

.. appecarance of ﬁl in the lecgal literaturc of Hercules' jurisdiction.
ee—

-~

occurs in Hercules' judgement at ty- Plris true according to T;. But '

Hercules, though of "superhuman skill, learning, patience, and acumen"
- ' g

is not omniscient; and he is nqt the only judge in his jurisdiction.
Years pass. At t;, another appeal comos before Hercules' court, to

' the disposition of which Pl is directly relevant. Social conditions

have changed, and one or more of threc thiﬁgs have happened. (a)

o

Becausc of the changc in social conditions, Hercules' decision at ty, -
and in particular his articulation of Pl, are now widely rogretted

within the pertinent branch of the legal’profeséion’(v. Dworkin 1978a,
p.122). (This is plginly a contingent matter,'even vhen Hercules®
uncorzon abilities are taken into account: it is plainlﬁ not a logical
impossibility. - Logical distinctions like this are important here,
‘because the problem at hand is not some improssionistic description of

some nore or less likely legal system, but rather an idealized charactere

85, T e A
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ization of che notion of truth fog a class of propositioﬁs.) (b) Over
the years, judges have increasingly TQStTi;th the application of P,
when they have not tried surrcp%itiously‘to ignore it. If Hercules up-
holas Pl again, it will foreseccably cause inconvenience and bring about
injustice, though not necessarily for the partics to the case at bar.
(c) The ‘same as (b), but now the injustice will dircctly touch the
parties to the case at bar. Clearly, once the idea is granted that
judicia} mistakes may occur, it is at least conceivable at Ty, in order

to resolve the case before him, Hercules should contruct an ideal theory

of law TZ’ taking into account whichever of (a), (b) and (c) are true,

.

,and such that\P1 is falsc according to T,. Then P, is true in T, and

1
false in Tz. Now consider the question, "But which' is it really, apart

from’Tl and Té?" If the classical notion of truth applies to legal ’
propositions, it should be possible to give at least & semse to this

question, if not an answver.

'
[

It might be thought that this could be done on the basis of
the consideration that if P1 is false according to T2 and P1 is derived
from Ty, then' Ty dtself is false according to Tz; and siné@*Tz is, in
quite a simple sense, more comprehensive than Tl’ T2
but tyue; then T1 is false, so that Py is false simpliciter.

is not just ideal,
This is
quite evidently wrong, as must be realized as soon as it is recalled
that Tl is an ideal theory. Since at ty, T1 is the single best of all
legal theories, Hercules would have been vrong not te eliminate T2 at

t; as an admissible source for his judgement. If there is, thercfore,

any reason at t, to say that T, is not merely ideal but true, then -

-

exactly the same reasons operate at tl for saying that T1 is not merely

t
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R a0t ideal but true, so that now T, is false, and - contrary to what T2

2

entails - Pl is true simpliciter. The situation is now that Pl is

o SEE BRI ST T

. false simpliciter and that P1 is true simpliciter. Necedless to say,

a realist notion of truth will not accomodate itself to this situation.

M

i

. R
Clecarly, some remedy is called for. A non-remedy would be to take the

Yppn 4w TEE ST

X Cad e g e

expression "At t, it is false that 'Pl" and "At t, it is truc that at

ty it is true that Py," and supposc that they could be simultancously

#

. true. Then Pl wvould simply have changed its truth value. The struc-
turc of legal justification wiliﬂunot, as embodied in a theory of mistakes,
allow this. ,If it is true aE;J t, that it is faisé that Py, then if
Hercules judged at ty that it is true that Py, then the theory of
mistakes must tell us Hercules made a misteke, however blameless hé

.

/*’ may be. If it is twue at tz' t}lxat it is false that Pl, theﬁ it is true
at t, that it is falsc at t; that it is true that Py. It is ridiculous
, to imagine that Hercules made aNmistake at ty by proﬁcﬂ;;ndmg a legal

S ’ truth. But t}ni§/ would be the conscquence of supposing that dated legal
proposition$ are temselessly true. By definition, if a dated legal

p

propositicn is tenselessly true/false, it is ‘tme/false at all times.
If "At Y it.is true that P," is false at ‘tz,'then it is alvays false -
even at tl' Similarly, if "At t4 itwis true,thalt Pl" is (tenseclessly)
i true, then it is true at tl_zmd at tz; but then at t; no nistake is
made, and so no theory of mistakes can account for that fact that at

: t2 it is’ false that Pl. In any case, the idea of dated legal proposi-

tions ‘may be a little stranger than it looks. Of course, onc is used

to the idea that statutes and regulations may specify the time interval

. : over which a certain obligation is said to cxist. But in the case of

F ARGV ——— [P,
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3

the judge-made precepts of the common law, this would surely be extremely

unusual. Although these could be dated from the time of thcir‘fixjst

>

appearance in the law-reports, they arc surely conceived to have legal

effecﬂt over an unbounded if ﬁinitc intezrval. The temporal limits of
their effects are determined by the trﬁth of other%propositi,ons of law,
vhich may or may not havc? the same character, Jux‘igca—mde ‘precepts,
expressed inlpropositions of 2 legal htjhcory, would s;urely be most , s
ptoperly Tepresented without dates attached to them. ‘The idea of
trying to solve logical problems by attaching dates to legal. proposi-,
tions as a short-cut to tenseless truth seems, at best, ad hec.

° A different remedy, which doesn't require the dating ofc
every legai propositipn, 'might seem to be hiding somovhere in the
unpromising motion that theorics that are ideal at late poifits in
time are simply more ideal thag theories ideal at earlier poin‘ts.,;;?\
simple but silly propt;sal comes to mind: in an;l' jurisdictipn, take
the legal theory ideal at the:last moment of the actudl history of the
pdlitical regime containing the jurisdicti;m. That particular ideal
theory is the ideal legal theory for the jurisdiction, and propositions
ofp lav vhether dated or not, are ,tenselessl}» true in that jurisdiction
if they are part of that particular ideal legal theory. This proposal
is evidently normatively unacceptable. Tq see thfgs it i}s, only'neces-

’ '
sary to imagine a political regime whose end is in part brought about

5 - . -
by the increasing weakness and incoherence of its legal system. The

¢ +

,legal theory which ideally justifies a legal system_already shot through

with corruption hardly qualifies as an zcceptable standard of truth

for legal I;ropc{sitions appliqable during those stages of the legal history

<

of the jurisdiction which precede the onset of weakness. and coxjx{xptium -

. ) \

S

b st ot WERESEN S fopas ms it



T () R . it seems not impossible that the employment of such a standard - if
by some strange chance it could be érﬁéioye}i - might abet the destru-c.-
/ pe ‘ N
tior\oﬁ"the very regime for which the legal theory in question is ideal.

-

- » - . N > . ‘ 4
One might, I suppose, claim to see some gglm sort of appropriateness in .

the destruction of a 'regiine whose very idd4al of a legal system played 3 /
. -

e

s . ' a contributory role in the regime's collapse. But the rather mad
reasoning behind this claim would, apart from its circularity, depend
on an equivocal use of the t\erm}"ideal legal theory". In the present

-

e T context, that term is being used to denote, not the legal theory which

some or any persons, possibly unhappily situated, regard as ideal for . ‘
an actual legal system, but a theory'which actually is ideal for the

system, whether any ordinary human being can identify the theory or not.

e

~The ideal legal theory must he the ﬁormg,;ively best one possible for

. lod . .
a legal system; and the relevant mormative consideration must surely

exclude the idea that the best theory justifying the legal system may
appropriately make the system self-extinguishing. Because this proposal .
. is thuys unacceptable, it cannot be useq to solve the problem of the

truth of legal propositipn;

A more complicated proposal’ aIOl@ tHe same lines may be made
| in the following way: for a given jurisdiction take all the logically
: possible social histo;ies of the political gegil;e containing the juris- ’ L
dic?ion, the histaries all starting with the actual sit;xation in which’
. the regime containing the jurisdiction is first constituted.: (If this
. seems Vinsufficiently restrictive, let it be stipulated that eacix}pos- ;
sible history mst hav‘e the regime terminate in less thaﬂ, say fifteen l o
hundred‘years. Even this may seem over-generous in the light of poli-

] (* tical reality, but the reader is free to set his own limits.in this

. <
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: . Py,
connection.) If there is no single longest of; these historiés - one
would expect this to be the case - use some measure' of social welfare
to rank the longest 0his1:or:’u=>s ixz such a way that -there is only one top-

ranked history. (The term '"‘social welfare" should be understood in

. _the.comfaletely colourless sense uséd by welfare economists. It may seem

v

unrealistic to.supiose that no two distinct histories could both be top-
3 ) .

ranked; it should be remembered, however, that all the proposals presently

under consideration im?b‘lve idealizatgkons in which ORA is true.) Or,
if the commitment to durability imposed by the restriction to longest

t

histories seems undesirable, rank ;a_l_l_ the possible histories irrespec-
tive; of length; according to a measure of socjal welfare, in such a
way that there is only one top-ranked history. In either. of these
cases, take the legal theory ideal at the last moment of the best pos-
sible history of the political regime -containing the jurisdiction in
questit;n. That particular theory is thé ide'al legal theory for the

jurisdiction, and legal propositions are (tenselessly) true or false

“in the actual world in that jurisdiction, if they are part of that

- particular ideal legal theory. If a proposal along these lines were

correct,” it would give an account of the truth and falsity of legal

propositions.

The reader may recognize in a proposal of this type) a version

of natural law theory relativized to particular political regimes. It

provides, for a theory of law obtained, as it were, from 2 legal system

which makes no mistakes, in which no decision is ever made that is less

than the best 'possible for the society whose system the systém is.

According 'to the proposal, this theory is what makes propositions of

law true or false in the actual world; and it is what sets the standard,

{
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for determining khpther any particular judicial pronoupceﬁent is a
, T S , -
mistake. The flaws of this type of proposal are so obvious, however,
that one might wonder whether there could be any point in setting the
proposal Sit'gg_gll e
- N .
But at this juncture I might say, risking perhaps a digres-
sive breach of dialectical decorum, that the point: is partly autobio- .@i
graphical For a long time 1 thought that Professor Dworkin, W1th all
hls insistence on ideal theories, had just this kind of ideal theory in
mind. And I now think that Professor Dworkin thinks that many of his
critics think that he thinks‘that ideal theories of just this kind are . 1
ideal (!) My reason forAfhinking as I &o'about all this thipking is
connected with Professor Dworkin's recent broﬁdgide against what he P
has dubbed the "secret book™ theory of law. Thus the point of setting
out the proposal contained in the:breviéus paragraph is not wholly '
autobiographical.
A secret book theory of law maintains that '
« . C o " .
" ... in a hard case, if the plaintiff really does
' have the right he urges, then since that right can- .
-, ROt be deduced from propositions in public books,, , .
it must be deducible from propositions written in .
some secret books, available neither to the public
nor judges nor lawyers. In that case judges in
purporting to decide hard cases on arguments about .
legal Tights are simply guessing what they would LT ,
find in those books if they could get at them.... )
This picture has, I think, excercised z great hold - '
on jurisprudence. It lies' behind Holmes' famous
observation that legal rights must be ohly the
rights that are,laid down in actual terrestrial
books because IQQ cannot be a '"brooding omipre- ‘
sence'. It also lies behind the assumption that | 5
non-positivists must believe in something called : |
natural law, which is taken to be the contents of { o0 . \
' 1

celestlal secret books."
| &

: o ‘ (Dworkin 1978a, p.337)




g ey e

- PV

PSP
g T

[

i

Te anyone attempting to interpret Professor Dworkin's work, this pas-

sage must be initially astounding. It is absoiutply certain that

accordiﬂg to Professor Dworkin legal propositions are true in virtue

.-

of acceptability or preferability of certain ideal, albeit hypothetical,

theories. There is no available conception of theories which does ‘ot

HLA Hart, Stephen Munzer, arid Lea Brilmayer - of his own work. He

attributes the misconceptions involved in the secret book theory to..

then. They attribute the misconceptions to him. They are wrong. He

-

make theory into linguistic entities of some more or less abstract S
kind. Granted that this is so, isn’'t there good reason to suppose]that
Professor Dworkin has proposed a kind of secret boo¥ theofy? Aren't

ideal theories a species of secret books? Yet his very characteriza- .

‘ : }
tion of secret book theories is meant to parody descriptions by critics -

i3

‘ . Wi

is right. Why? - ' :

The best, though almost'certainly not the shortest, way of

seeing why is to begin by considering a passage from Professor Hart's :

essay, "American Jurisprudence Through English Eyes: The Nightmare

, and the Noble Dream. Hart there presents himself in the guise‘of‘én | ‘

interpreter of Profefﬁor Dworkin, but behind this guise Professor Dworkin |

@

espies the influence of ‘the secret book theory. Hart's "interpretation” \\X,

goes liké this: !

i)

“"According to the new Dworkinian theory, the judge,

however hard the case, is never to determine what the

law shall be: he is confined to saying what he

believes is the law before his decision, though of

course he may be mistaken. This means that he must
‘always suppose that. for every conceivable case there |
is some solution which is already law before he ¢
decides the case and which awaits discovery. He must

not suppose that the law is ever incomplete, incon-
sistent or indeterminate; if it appears so the fault

!

of

-

-
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is not in it, but in the judge's limitéd human
ree 3 powers of discernment, so there is no space
Yy for a judge to make law by choosing alternatives
as to what shall be the law.

.

‘(Hart 1977, p.983) -

The last sentence is surely an allusion to Hercules; but what is ’
mainly ini:ereéting about this passage is its in‘siste‘nt temporal refer-
ence. Ti}e presupposition seem¢ clearly to be that there can be @x
¢ne ideal theory over time, whose p;oposi‘ti;ns are always trde, and
whose existence determines _the tru‘th of legal propo'sitions in the
"In his reply to this passnage Prof®&sor Dworkin takes

N

issue pa“x@‘larly"with the idea of the "existence" of such a theory,
) . )

LN

, actual world.

>

but his’ main concern, seems to be fo repudiate its pre-existence, as
]

it is in his reply to Professor Munzer (v. Dworkin.'1978a, pp.293,337)
' question is he says ''whether judges determine what the parties have a

right to have'; and the emphasis seems to rest on the immediacy of the

‘

'social context in which such a determination must take place - an
immediacy of social context comparable to that in which political decisions

are made (v..Dworkln 19782, b.293). This is very vague, and the analogy |

between judicial and political decisions is fatal for at least one of

; _ Professor workin's ostensible purposes: while it is true that no one

w

"would normslly suppose the dptimality of a particular political deci- :
sion to be accountable in terms of the timeless or eternal existence

. , .
. * of a set of abstract objects, it is also true that no one would normally,

5 N

1 supfmse t;hat"{he genuine expression of a political decision should be

)udged true or false, on the basis pf the optimality of the decmmn.
Ve
'I’h1s teply of Professor Dworkin's seems mproper’ly -aimed against

1 k'

N & Pl
Professor Hart.. . » -
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k‘ (i' ' ) Could Professor Hart then be right about what is entailed by .

Professor Dworkin's 'new theory". No, as I'have said. Indeed, in

"Law in the Perspective of Philosophy: 1776-1976“,‘Professor Hart - -

actually quotes evidence from Professor Dworkin's- wrltlng to show that
- \
tE, s . his own later interpretation of Professor Dworkin must after all be \\
wrong. ' : Lo ~

" The subject of discussion in that essay is Professor Dworkin's AN
L)

much discussed review of Robert Cover's Justice Accused, a book about N

) a number of pre-Civil War Northern judges who upheld -and did not stint

SR TR

in ‘applying the Fugitiﬁe Slave Acts - statutes which they opposed .
per;onally and which'offended ordinary notions of due procesg held at

] ' ‘the time. As a result of their applying these statutes, slaves who

P ha%fﬁécaped to free states were ordered by thé‘courts to be returned

y . ' .

g to their masters. Professor Dworkin's opinibn»is that the ju&ges in

. _{ question ought not to have decided these cases as they &id, and.Fhéf

- their doing so must be regarded as in pdrt, the consequence of "a '

failure in jurisprudence".  This assessmefit is based squarely on the '

claim that the judges "missed a chance to develop an alternative to

- - ‘

both natural law and pollcy oriented positivism" (Dworkin 1875, p, 1437

<

; ' ' ‘ col.S). The alternative referred to is, not surpfisingly, the one that . s
Professor Dworkin has tried to develop: The claim i; intriguiné, how-
ever, because of the notion of chance présupposed by it. The implica-
tion seems to be that it.is not for every judge to be enmeshed in a

failure’ of jurisprudence; it isn't the case that evegx Judge at every

moment of his career has a "chance” to develop a tkeoretical approach ' /

.

to legal decision-making. The reason that these judges had a chance

.
s} v e
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to do so, acc;ord“ihg to Professor Dwérikiﬂ, is that "the law was not’

v

. aiready settled against the slayes'', and that z theory of the consti-

v

tution could have been: made out t6 justify finding against tl.{‘e slaves

‘
v

catchers . (v. Dworkin 1975 p. 1437, col. 2).. Now, both Professor Hart

s

and John Mackle Fave protested against Professor Dworkin' s mamta,inmg

that the law in these cases was not "se‘gtled". Professor Hart has

pointed 6ut that even on Professor Dworkin's account the judges at

least claimed that the iaw was settled, and John Mackie has drawn the

conclusion - prejudicial, he ébviously thinks ~ that'Prlhfessor Dworkin''s :
‘ theory "often takes as unsettled issues wh1ch on a.legal p051t1v15t
view beIong clearly to the realm of - settled law" ‘(Mackie 1977 p. 10]

" Professor Hart has‘gone even further in making the accusation that

Professor ’Dwm—kin impugné the sincerity of the Northern judges.

" 1..,'If]he Judges t'hemselves, as Professor Dworkin says, .
sajid thet the law was settleg! He: implies that the
judges could not have believed what they said for, in .
spite of .what they said they believed, they were making -
'new law: 'The decisiens were surprising not because °

the judges refused to bend the law to their own con-
victions, but because, though they believed they were
making new law, they ‘made law they themselves thought

. mmoral' "
B ; , (Hatt 1976, sso citing
s : , letter from ProfeSSOI
- i . Rondld Dworkin to the.
Cl s ' . Editor, in Londen Times

. Literary Supplement ,
, , ' ) {London) Jan. 9, 19‘76
o $#  p.35, col.l}. o

" The alleged mconsistency, of course, is that the Judges clamed that

the 1aw was settled whlle they believed that they were making new law.

v

But note how this alleged mcons:stency in Professor Dworkin's account

begms to evaporate upon contact with the, recollectmn of Michael

v
f -
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Dummett's inté:position of a third picture between the g}ctures offered

by Platonist realism apd subjective idealism, in a passage q&%ted above
(supra p..7¢). The relevant adaptation of his remarks td/the juris-
prudential case would read: 'We do not m;ke the law but accept it as 4
we find it [thi; corresponds to the derivation of a juﬁicial decision
from our iheory of law); but the law was not already there for-oﬁr'
statements ts be true or false of before we carried out the development
of our theory, which brought the law into being." Only if something
like'this image wereisomehow tied up with Professor Dworkins legal,
philosophy ;ould the adm;ssion‘thatofﬁdges make the law be reconciled
with the glaim that judge§ have no choice in decidfng what law it is 3
permissible to make.

But this observation‘done is not suffgcient to dissolve éhe
inconsistency;.and furthermdre the inconsistency itself 'is not of
primary interest. The observation is not sufficient-unless a tertain

hypothesis is‘also granted; and that is, that Professor Dworkin's view-

point it could be said that the judges were aware of making new law in \\\,

the sense of deriving hitherto urﬂgawn légal conclusions from a legal’ e
theory wﬁich ihey nonetheless acceptéd as cq?réct and hence settled. ’
Here is where thelmatter'of inféregt begins to materialize. Professor
DWOrkiﬁ maintains that the liw was not settled against.the slaves.

The judges, he admits, '"said it was'; and Professo; Hart and john Mackie
take him to mean that according to the judg;s the law "was settled" -}
as if he had implied that the judges had\two logically independent

ideas in,mind,'viz. (i) that the law, whatever it was, was~se€t1ed;

_and (ii) that, as it happened, it was settled against the slaves. That

\

E } 0
is not the best way of reading Professor I')workin, I think. ' It suggests ’

-

' ¢ °

[
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(T:? that if the law had been "unsettled" then a decision either for or .
. — , T .
againsf the slaves would ‘have been admissible. But on Professor -
' * Dworkin's prinéiples, if the law was not settled against the slaves, 0
then it was settled for them. Professor Dworkin is clearly of the L

. opinion that a better theory of -law would have resulted in decisions '

- in the slaves' favour. Such decisions would have been the "right
answers' in their cases. But now a question arises. If these "answers",
\ .
3 )

, though never given, were the right answers, then the legai‘prOppsitions

requiring decisions against the slaves must have been false.” In

deci?ing against the slaves, the judges mst have propounded;false
liegal propositions. It is quite clear that altﬁough Professor Dworkin
thinks that at the.time the decisions. were made, the law was not settled
K \\ , against.the slayes. Nevertheless, he doesn't suppose that it is impos-

| sible that the‘faw should havé/become settled against the slaves. Indeed,
his saying ;hat "the law was not already settled against the slaves"
'suggests that he thinks that the law did in fact become "seftled‘
against the slaveg", and this as a result of the decisions made by the

- 1

judges in Question. " And this possibility is to be explained by reference

)

s, o PP A N USRI S i A

'to Professor Dworkin's express acknowledgements that an ideal légal

»

theory must provide the best possible justification for the full range

. ) 1 v
e T of legal materials-that present themselves tc him at the time when he
. , e
. )
o “
has to make his decision. Judicial precedents are naturally included

in this range. The'thges who are the subject of Professor Cover's

a, ,
:

book had, accordingeto Professor Dworkin, a chance to develop legal

- , theory in a certain way. Perhips they had an obligation to do so as

s : well. But the implication of Professor Dworkin's lament for lost

(:} " opportunity, is. that the judges who followed these judges did not have

~ 1 , »
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the same opportunity that fhey did. Idea&l theories of law for them
would'haVe' to ha%/e been constrgined by t'hp need to justify explicit
decisions against the slaves, and the ide;al arguments available to
their predecessors ,fo'r deciding for the s!lavesf, must have been cast in
doubt by the very decisions that those 2 guments, if they had been
canvassed, might have discouraged. Thus on“ Professor Dworkin's own
b -
account, the proposition that the slaves/ had a right to a decision
in their favour might have been false at one time and have become true Yo
-at another. 5o Professor Dworkin's account here gives‘ thg, lie to the
idea that there is some one legal theory ideal over time in terms of
which legal pro;;os‘itions are true or false. For note that propositions
whose truth value ch*’anges include pr?positions that refer to specific
times and places. For, of one _of‘ the unfortunate slaves invélved in
the trials under discussion, i't might have beeﬁ seiid at .one time that
_1_:_}_1';_5_ slave in this case at this time has no right to a decision in his
favour - aﬁd this. might have been false; and at a later time, it might
have been said that the véry same slave in tha‘t very same case at that
very time ;‘eally did have no right to a decision in his favour - ané
. A ‘

that might have been true. It might have been true because the ideal
theory of law at that later time might not have been able to justify a
decision for a slave in a position similar in all relevant res/pects
to the slave ‘in the earlier case, in which case it would have threaténed
normative paradox to claim thaé the earlier slave had had a tight to
a decision in his favbur.

Possibilities of this sort may be unhappy-making, b,gcw;e of
t};e‘ complexiaty then introduce, but ackndwledgement of then seems heces‘-

sary. A legal philosophy on the model of natural law theory, which
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singled out as providing the truth conditions for legal propositions
- .

. -

divorces -the truth of legal propositiéns from the actuﬁﬁvhistory of

2

’ \
legal institutions, is in the plain man™§s sénse of "realism', too

unrealistic to be worth bothering about. There is just no reason why >

L3

a set of legal p;opositiohs ideal at some point in time shouid be

1
at all other points in time. The capacities of an individual or a

2
~

system to realize one value or another change over time; in particular, -
if some obligation is not met, then i; may be futile and destructive

to meet a second obligatiggﬁwhbse import;nce is contingen; on the

meeting of the first obligation. Consider: Sally is dfiving to the
hospital. She ought to hurry. At t she ‘finds herself behind a slow-
moving truck. She ought to change lanes and pass the truck. If she

changes lanes, then she ought by t. to have accelerated to a certain

2

degree. For whatever reason she does not change lanes. But she acts

to meet her obligation to accelerate to a certain degree.by 't,. She

cannot get to the hospital by meeting this obligatin; the trutk in

front of her does not accelerate. She crashes inpﬁ,it and dies. Deontic

logicians discuss thisifort of thing endlessly. Thé regder may’ imagine

less dramatic legal examples.at ﬁislleisure. (The example I have given:

is a modificatién of one given by Holly Goldman, who has written two

remarkable papers on dated’mgral propésitions (v. Goldman 1978, p.186

and'EEEEEE; 1976). ﬁany of the ideas in the preceding paragraphs were

suggested by her work; I am sadly.conscious of their failure to reflect

its }uci&gty'and elegance.) ~ 4
It might still be urged that Q‘Eingle ideal lgggi theory is

possible which would be true over t;me. Such a'th;ory would make the

truth of legal propoS?tions conditional on the legal qisto§y of the .

Y
A ‘
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jurisdiction in which the propositions were meant to be tiue. It seems
- -

fto me urilikely, however, that any such theory could even be formulated.

The propositions of a-legal theory are themselves legal prdpositions.

. .

But on the current proposal, the propositions of the legal theory are

conditipnal propositions rela{iné legal propositions to p&ssible legal

history. In stating thg legal history, however,~mention must be made

of legal propositichs. Thus the antecedents of the legal propositions

contain iegal’proposi;ions which are themselves conditional propositions

whosg antecedents are legél propositions which are themselves coﬂditiongl

propositions whose antecedents ... thgofies of this kind do not seem

‘e

to be formulable.

The only alternative left appears to be the one that appeared

h

worth trying to aveid, viz., that the propositions of ideal legal theories
are true according to those theories and not absolgtely; and that a

'

‘succession of theories is necessary to accomodate the requirements of
g ) . .
extra-legal social reality. This view is compatible with the law's
béing responsive to the contingencies of social change in a way that .
o

is clearly desirable; while at the same time it identifies the legal

system with' an optimal set of propositions, and not with anything that

" can be idéhtified simply by reference to a set of social faéts, such

as the p;dpositions actuall{ propounded by judges. As a hypothesis
about Professor Dworkin's leéal philosophy then, it does not break the
connection between, on the one hand, h;s more general jurisprudential |
vieysqabout the imhédiate political nature of the judiéial decision,
and, on the ather, his hotion of an ideal theory. Thus it remains

possible to see why a critic might sﬁppose Professor Dworkin to be in

thrall to a secret book theory; but it shows why it is wrong to suggest

-
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that he is so in thrall - for a secret book whose paragraphs and

sentences are constantly changmg tg reflect the visissitudes of

social history must be so ' unlike an ordinary book that it had bettera. .

not be called a B®ok at all. ' (.

That is one matter of 1nterpretat1on out of the way. . But
this:particular exegetlcal efforf began as an attempt to show how the
propositions of ideal legal theories are not susceptible to r lali‘st
interpgethtion. The result so far h;as been that there appears to be

no way of extracting legal propositions from the ideal theories which
g

contain them in order to apply the notion of truth to them simpliciter.
) —mr
Now it is necessary to show that because this is so, it is reasondble,

to”suggest that there is no way of giving characteristigdlly realist

truth conditions to the egal proposnlons of an idegl legal theor{'

|
Fortunately, this is easy‘\to show, thanks to two arguments prov1ded by

Hilary Putnam, and thanks also, particularly to Michael Dummett's

[

discussions of Quine and his brilliant attack on Donald Davidson. -

The first two Qrguments suggest that if any notions of truth apply
7

° 1

either to ideal legal theories or to the propositions contained in

'

ideal Jlegal theories, these notions of truth do npt correspond to the
realist, or classical,unotion of truth. . The third argument suggests
that even if some n}vtlon of truth does apply to, the proposnmns of ‘an

‘ideal legal théory, there are grounds for denying that statements of

truth conditions for these sentences w;ll prov1de a realist account of

1Y

the sense of these ‘sentences. - ’

-
H

i) 'In the first place, it is perfectly clear that the pre-

d1cate§:s an ideal legal 'theory', applied to legal theories, is not "

"equivaldnt to the predica.te,"is (classically) true’ According to the

o

- , \
v
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(»3 o preceding argument, there can and indeed there must be more than one A
L4 . ' . & 3 * - .

» . <~ - . . . . ~n . i) -
> - ideal legal theory over time, just as, in general, there can be more
N 3 ’ b
« . than true theory over some partition.of domains. Let Ty and T, be two
.- . N

ideal theories. Now if the predicate "is (classically) true" applies

v L ¢ i

? . to theories, then necessarily, if it is true that "Tl is true' and
. - L4 4, N
«f ’ + ‘. N - ' L_ .:\ H]
. true that “Tz is true", it is true that 'the conjunction T; & TZ is -

v » g

i s " true". Eut suppose it is true that "T is an 1deal legal theory" and:

trué that "T is an ideal legal theory" - it may nevertheless be false
- i
‘ ; ’ . that "the con3unct1on Ty & T, is an ideal theory?r This is because, , .
< as has been argued at;length above, Ty may entail a bropbsition whose ‘
\ ' . 7 * ¢ -

negation is entailed by T,. In that cése,Qif is) conjoined wdth T2,

then a contradiction will be derivable from the conjupction. Surely’ ¢ .

+

then the conJunct1on of Ty and’T2 is no6t an-ideal theory Slnq; for ™,

4

§ ) ‘ e the predicate "1s (class1¢a11v) true'' the distributive law holds for

B L]

conjunction, while for the predicate "15 an ideal legal theory" the :
. M *

. e e e NS . . .
. A distributive. law falls’to hold'fbr conjunction, the predicate “is an o

o
1

o ideal legal theory" cannot be equivalent tb the predlcate "is (clas=~

. = a ' .

L Wt s1cally) tTUe" Though not netessary to the argument, @n even stronger

- conclusion is p0551b1e. If T1 and T, are ideal legal theories which : )

i . .
4 . ¢ u., N B

, © are d1st1nct, then there mist be some legal prop051t10n over whose

" ~ -
P *
[ . " ‘ v

truth-value they differ, so, in fact, there “can be no cen;unctlons of .
ideal legal theories. So 1t is. necessarllz the case that for the pre-

dicate "is an ideal. legal theory" the d15t&1butive law for conjunction
l ooy

faxls to hold and thus the app11cat1on ‘of Yis an ideal legal theory",’

«

r

never coincxdes with the appllcat1on of "1s (c13351ca11y) trpe" (This

o argument is adapted from an argument in Hilary Putnam s "Explanatlcn’

) : , . Ce .o
. - . o . s
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and Reference" (Putnam 1975a, pp.196-214, v. p.210f) - a paper attacking

»

anti-realist theories of meaning which the reader might consult if he

) kK
& i *  is unhappy with the .brevity of what is here presented.)

A ’ . ii) Leét T, by any ideal legal theory. Then te operator
: - b .
, , "according to T, it is true that" is not equivalent to :the operdtor

Fs

"it is (classitally)true that", -4 " Now it is a feature of

§ ' : o o ‘ \
the operator "it is (classically) true that' that it commutes with the

. operator "it is (in ﬁoﬁé intelligible sense) probable that'. . (Perhaps

the reader will object that there is no%&ntelligible sense in which a

legal proposition may be probable either simpliciter or according to

a theory. I should not allow such an objectiop. In his book The

Implications of Induction, Jonathan Cohen gives a syntax for inductive-
-y ,

Qupport gradings one inié}ﬁrezaéién of which is expressly apﬁiied to

st e P st a TR s ST

legal propositions (v. Cohen 1970, pp.135-171). In his more recent:
| book, Cohen shows how the syntax of inductive support grédiﬁﬁs can be
transformed into a syntax of inductive probability. Tﬁis turns out to
‘ be a generalization of the modal lpgicasg, and is susceptible of a )
. legal interpretation (v. Cohen’ 1877, pp.240£, 336£). Cohen, -therefore,
‘ ’ - provides an. explicit logical theory for a sense of "probable" in which
a legal proposition may bé probable. In any case, I believe that most
. ) " people, inclaﬁing lawyers, would admit thaf some iega}lpropositions .
might be more or less probéble than others. To-continue:) 'If Pi is
"any legal préposition, then "it is probable ﬁhét it is true that Pi"
;s equivaieqt to "it is true that.'it i§ probable ;hat‘Pi". But the

Pl

operator "according to T; it is true that" does not commute with the

v, -

operator "it is probable that". Thus, ¥ it is true that (a) "it is

-

/

) L \ .
(;' : probable that according to,Ti it is'true that Pi" it may nevertheless
. NN . .




P

ey

' 103.

'
~

not be true that (b) "according to T, it is true that it is probable
that Pi"' This is because (a) may be true in virtue of some evidence
or other about the content and the deductive structure of Ti; it may °

be true even if it should turn out that in fact Ti entails rvPi; but

“if this is the, case (b) must be false; for if Ti entails fvPi, then

it makes it maximally probable. The operator "according to T, At is
true thaé"‘is therefore not equivalent to the operator "it is true
that™ since they have different logical properties. (An objectioh:
might be raised at this point: i) since the eQideﬂce in virtue of
thch (a) may be true might be wvery different from the evidence in

P

virtue of which((b) might be true, then the sense of the operator "it

3

-is ‘probable that" may be different in (a) and (b).. ii) That might

mean that thé“failure of truth functional equivalence between~(a) and
kb) might not bL«due to the non—équivalence‘of "according tﬁ'Ti it is
true that" and "it is classically true that?. — 0n Cohen's account
of inductive probability sentence i)of this objection is in fact too
weak. The range of relevant variables on the basis of which (a)'s

truth may he assessed are clearly not identical with the range of vari-

ables on the basis of which (b)'s truth may be assessed. For Cohen

| Saffij/pQSSj\i:ﬂ?ecessarily true that the Operator "it is probable that"
has a different sense in (a) than in (b) (v. Cohen 1970, pp.42ff, 89-95; .

’ v
1977, 137-143). On the other hand, whep (i} and (b) are replaced by
/ .
their classical counterparts, then on Cohen's account the operator

"it is probable that" need not be equivocal. - The fact that the theory-

'

relative assertions entail the equivocity of "it is probable “that"
whereas_the classical ‘assertions don't, indicates that the conclusion

of hon-equivalence may stand.) The truth that'attaches to legal propo-
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‘
W 1

sition in virtue of their being contained in ideal legal theories is

therefore, not classical truth. (This argument was suggested by a

ey W SR ERE R TR e e

sentence in Hilary Putnam's '"Reference and Understanding' which is

another attack on anti-realist theories of meaning (v. Putnam 1978, ﬁwy

pp.97-119; v. p.104).) ¢ S .
, iii) The question remains of the possibility of giving the
;;Eniné of the propositions of an ideal legal theory by providing
>

truth-conditions for them - realistically construed truth conditioms,:

N

I am inclined the think that very little of this question remains; but %%

* i
. for the sake of completeness it seems appropriate to. give some direct' ‘%
answer. By way of making & kind of apology, let me say that if the ' % !
reader has grown more ?nd more unhappy at the relentlessly otherworldly ‘ ‘g

42

z

tone of this discussion of non-existent ideally best legal theories,

TN SN

-~  he is not alone in this: I too find the issues in question both dis-

-

concerting and rather dizzying, if oniy meretriciously. But there is

SIS

something at stake here, and might be as well to try to recollect what i

that is. B

L If realist truth conditions can be provided for 'all legal

5

propositions, including those about the rights and duties of particular
4
. plaintiffs and defendants, then ORA will be saved; and in view of the

_failure of the rights thesis to amount to a substantive theory of what

rights people have, it seems as if .the possibility of providing realist

truth conditions’for legal propositions is essential if ORA is to be

preserved. It was argued in Section 8.1 and implicitly concluded that

A .
the truth-conditions actually provided by Professor Dworkin were evi-

dently circular and that realist-truth conditions had, therefore, not

‘

" been provided. In an effort tp escape this undesirable conclusion and

~
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3

its consequences; Section 8.2 began with the suggestion that (a) legal

propositions in the actual world might have realist truth conditions,’
T ’

3

even if (b) the propositions of an ideal legal theory were realistically

Ea ¥4

‘peither true nor false. Although, taken as a whole, this suggestion
 seems imbléusiblé; nevertheless, in Section 8.3 it will be'argued that
ékthe suggestign is acceptable. But the suggestion involves the subposil
tion that the propositions of an ideal legal theory need not be held

v

®  to be realistically true or false. And this suppoSition had‘to be given
‘Asome foundation. }irst, a brief gé;ture was made in the direction of
the sources and ground; of aétual légal propositions, viz. e.g. statutes
and judicial decisions, in order to evoke a certain disinclination to
believe that even actual legal proposition should have truth or falsity
ascribed to them. Such a disihclinatioﬁ, it seemed to me, might then
be analogically transferred to the ideal case, the strategy behind this
being that the disinclination evoked in the actual case might later be
,eliminated with the help of abstract argument, should the whole programme
succeed. A consideration of the significance of the publication in the
law reﬁorts of dissenting ;pinion naturally led to the problems connected
with a doctrine of judicial mistake. Prima facie this doctrine seemed
to countervail against the disinclination to believe that in the actual
world,propésitipns of law were neither true nor false, But®it wés then

\

.argued at sbme length that ét least in the ideal case imagined by

s

Professor Dworkin, the doct;ine'of judicial mistake argued against a

s Y, Lo . s
realistic interpretation of legal propositions. This question is not
yet quite settled, but it is about to be. *

Recall that Professor Dworkin wants, his plan of giving truth

conditions for legal propositions to constitute an “"effective reply"

»

.
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to the anti realist\theory of the meaning of those propositions.

. L. , . : &
Insofar as such’ a reply'dis intended to be effective, it must be

. presumed either to meet the requirements that anti-realists. impose

on the acceptability of any theory of meaning, or, for any require-
ment that the reply does not meet, té provide an independent argument
against that requirement. Now it is & fact that, the provision of a
formal theory of t;'uth in tile manner of"["aski or, bett‘er,’of Davidson,
as part of a theory of meaning, is not suffijicient to characterize that

theory as either realist or anti-realist.’ This is because the intui-

.

~

. ) » .
tionist logical connectives, whose meanings are the model for all anti-

realist accounts of meaning, can be translated so that according to the

translation and the intuitionist mlgs of inference, a, set of theorems
is derivable which looks ‘exactly like the set of all theorems of
classical - "realist" - logic. For this set of theorems it is possible

to give a formal theory of truth exactly like the one for the theorems

of classical logic. But in the theorems of this theory of truth, the B
predicate ' - is true" means what "“the negation of - is not provable" .

.

means. Thus, given a set of sentences and & (homoplionic) formal theory

-5
of truth for them, it is impossible to tell whether the meanings of .

- v

the sentences should be construed realistically or anti-réqlistically

'(v. Putnam 1978, pp.25-—29l; cf. alsc; Wright 1975a, p.238f). But a

formal theory of truth for a set of sentences paradigmatically sﬁaﬁe

1

the truth conditions of sentences. This has led anti-realists to demand

that a theory of meaning include some informal account of the notion
truth to supplement the theorems of the formal truth theory (v. Wright 1975a,’

p.237). At lenst some who are not anti-realists have endorsed this

LY f
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demand; thus John McDowell has suggested that if a_thepry of sense for

2 . " I

" a 1angu§ge is to arise out of a tﬁeory of truth for that ianguage, it

will be necessary ntacedentlz to characterlze the notion of truth in
a way tﬂat passes beyond the bare feature that "is true'" is the predi-
cate which occurs in the "T-sentences" which are the theorems of the ..
truth vtheory, thatii;, in the théoreps of “the forﬁ "s is true iff p" |
(where "s" is a structural descriptivé name of aéﬁéntence ') (v.
McDowell p 42f; and perhaps cf. Strawson 1971, p.180). This may seem

50 obv1ous ‘as not to be worth mentioning, upless it is remembeped that

the main interest of a truth theory of the kind in qugstlon 11es fot

in this antecedent characterlzation of truth but in the recursive mecha-

A

nisms it specifies for attributing semantic properties to molecular

[%

structures on the basis of the semagfic properties of their atgmic

pafts. The question for such theories is that of legical form, and
< .. ’ v - -
everybody knows that for the sentences of natural languages it "i§

extremely perplexing. As I say, this feature of truth theories isg”

P

something té be remembered; and I shall take a moment to point out

S e
that 1t 15 something Professor Dworkin seems to have forgotten. - T

would be rather artificial to think that the legal propositions whjch

)

Professor Dworkin .says lawyers 'use to describe or declare' legal
2

relationships were anything but sentences couched in some natural-,
language (v. Dworkin 1977b, p.5); and one must suppose; too, I thig},
that the same holds for the propositions that Hercules would use in

constructing his theories if he existed, In the circumstances, there-

-

fore, it seems that any man's claim to have suggested truth conditions
' ' ¥

“for legal propositions would have to be anchored to at least some

u
&
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] (Ti - intimation of the form that these propositions take. Professor Dworkin

7 o is thus, §_moins dire, mildly eccentric in having persistently dealt s

N

with this requirement by dodging it: he appears to feel that proposi-

" tions cannot be straightforwardly linked to mére mundane items like

sentences, yet-he has nowhere offered any perspicuously articulated ‘ ‘
set of links to join legal propositions to recognizable 'linguistic.

O\ L ) ‘ entities. This creates the difficulty that one can only guess what

AN he means when he talks about legal propositions. 1In a remarkable pas- ‘ 1

* sage, he denounces the idea that propositions can be individuated,

gz

~ thinking apparently, that the purpose of trying to individuate propo- ' ! ‘

. sitioms is so that they can be counted, and not realizing that propo- .

. R ' ¥ .
sitions must be individuated if one is to be able to distinguish between

s ‘ ’ ~

the expression of one proposition and the expression of a different

,proposition {v. Dworkin 1978a, p.75). If one is going to talk about

s g

propositions at all, one must surely have some idea of how they are
] .

! o to be told apart from each other; it is ridiculous to tell people that

lawyers "use" propositions, while maintaining that nobody in the world

can tell which ones they are using. There is some reason to suspect

; that in the notion of a legal proposition Professor Dworkin conflates

AN

| . .
2 ‘ the notions of the sentence used in making a statement about the law,
‘ : St -

N gnd the content of the statement made by using the sentence. This
¢ .
ﬁ}ﬁb?ﬁésianccounts-for his believing both that there can be no useful

notion of a canonical Torm for legal propositions - since the same

¥ T

sentenée can be used to express different statements (propositions) - W

¢

) ’ and that lawyers can nonetheless use legal propositions (sentences) in

making descriptive or declarative statements about the law (v. Dworkin

o ‘ \ . . .
C -

EE ]
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1978a, p:75f, 1977a, p.4f). But if something like this is his view,

. L
then there is, 1 think, no way for him to avoid conceding that in '

giviﬁéﬁﬁhe meaning of or the truth conditions for legal propositioné’

‘ . - one must give the meaning of or the truth conditions for sentences

.

used in enunciating legal propositions. This will be so, even if one

)

SIS g T

is committed to mainta}ning that really it is not a sentence, but what

» a sentence is used to state, a.proposition, that is true or false.

.

How the meanings of sentences may be given on these terms is a matter

N

of great puzziement. Professor van Fraassen and others, using what is

+

S e e AT

called two-dimensional modal logic, have suggested an ‘approach to the
‘ problem, according to which the meaning of a sentence is a mapping

from those contexts in which a statement expresses a proposition, to / »

e A

the truth value in those contexts of the préposiiion so expressed !
/ < .

[ ) ¢

(v. van Fraassen 1977, p.76f). Here a context is interpreted as a

. part of a possible world; a proposition is regarded as a set of possible

worlds; and a possible world makes a ﬁrqpoéition true if that world is

inéigdgd in the set of possible worlds that defines the proposition.

- . , ‘h:_ghe difficulty in this approach is the apparent hopelessness the task
fme Cw ) :
- ¢ of providing a general meaﬁ%%for specifying which proposition is

expressed by a sentence in a &ontext, which statement is made by using

the sentence in that context. (For a thoroughly depressing discussion
. see Ziff's "What Is Said" (Ziff 1972, pp.21-38).) Yet it is perfectly
clear that-there is no progress to be made in this direction which does

not involve giving an account of -the meanings of sentences. 'If a theory
of truth has any place in that account, unfortunmately for*Brofessor
' ' " i1

o abhors might be

2 e et STl P

Dworkin the canonical verbal formulatéons that h
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( } welcomed in the account of the senses of "legal propositions”; for as . :

Donald Davidson has said about the theorems derived from a theory of

‘ 4
truth; N Co ' ’ . %
, + ."0n the left -hand side of a T-sentence , a
' sentence of the vernacular, its structure trans-
; ‘ ' parent or not, is described; on the right of-the
. /,/ﬂif and only if" a sentence of that same vernacular,
but a part of the vernacular chosen for itsjability
fo make explicit, through repeated application of
S/ the same simple devices, the underlying semantic
//fNNNNN\\-// structure. If a theory of.truth yields such a
\

\purified sentence for every sentence in the
‘_//) Qn the right may be considered a canonical notation."

‘language, the portion of the total language used
\K?ﬁ;?“"\ : | (Pavidson 1977, p.250) ey

o

/,-\\.»

B

"What claim does a theo%y of truth on the Davidson model have, to be

i g .
regarded as a respectable part of a theory of meaning? Its claim

*

~“rests - not unsoundly surety - on the fact that it plays some role in

. P -
e T e R 1 T TR SRR

meeting the requirement that a ‘théory of meaning be a theory of under-

-

standing.' Acéo;ding to Paul Ziff, the concept of Bnderstanding must

'

ST

2

involve the idea of some kind of "analytical data processing", and

iy

. ' must presuppose that whatever is understood have the sort of complex
' ‘structure necessary to provide the input for such processing (v. Ziff

1972, pp.17-20; in relation to truth definitions cf Peacocke, p.183).

bR S

et

. %
The incorporation of a theory of truth in a theory of meaning at least

shows that linguistic objects such as sentences are such that they may
T

be understood. ﬁtofessor Dworkin is ndt|to be congratulated for his

conspicuous fajilure to dirty his hands with these matters. Certainly

-

his suggestions regarding the truth conditions for legal propositions &T“
v contribute nothing to an accost of understanding in the sense just
] M - . ' » : - k
considered. But ‘this is not to say that his suggestions are incompa-

tible with such an accouqfi Indeed, one must suppose, optimistically J/”&

‘ pé;haps; that they couldn't be. A
‘ i ’ . ,
[ , -
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| "'t is enough for the classical truth-theorist

111.

Prior, however, to the foregoing brief excursus on the significance T
of formal theories of truth, the problem was raised of the need,

insisted upon-by anti-realists and admitted by some realists, to give

< /
some antecedent charactérization of the notion of truth that is employed

!

in formal theories of .truth. This problem, too, has to do with the

-

idea that a theory of‘meaning must be a theory of understanding. Bﬁg;
the issue in this comnection is not the comple* structure whieh makeg‘g;
Jdinguistic objects appropriate for ﬁnderstandinﬁ; the issue is rather
the nature of relationship between sentences and sﬁeakérs and hearers
in their various situations.“What must be determined is how the use

of sentences by speakers and hearers is related to their undgrstanding

of the sentences as true or false. This is the point on which realists

-

and anti-realists differ. Anti-realists maintain that since "the grasp
of the sense of a sentence cannot be displayed in response to unrecog-
nizable tonditions", no ‘one learning a language as it ig_uséd could

ever come to know that a sentence could be used in such a way that

‘unrecognizable conditions were relevant to its truth. This is to say

that the senseﬁgf'sentence must be given in terms of those conditions

which recbg§1zablz goverh its use} or to put)lt another way, that its
truth condltlons must not be veﬁ1f1cat10n transcendent or warrant—
transcendent. For there is no means by which a languaﬁe learner could
come to understand that its truth conditions were in this way trans-

cendent. The realist reasons otherwlse Here is Professor Strawson's

reply to the anti-realist:

-

‘

that the grasp of the sense of a sentence can be Co
displayed in response to recognisable conditions - |
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of various sorts: there are those which conclu-
sively establish the ‘truth or falsity of the
sentence; there are those which (given our general
— théory of the world) constitute evidence more or
" less good, for or against the truth of the sentence;
_there are even those which point to the unavoidable
absence of eVidence either way. The appropriate
‘response varies, from case to case, in the last
case being of the form, '"We shall never know
whether p or not". '

{Strawson 1976, p.16f)
The task now at hand is to see whether these different views

as to the nature of admissible truth-conditions can sensibly be applied

" to the sentences used in the‘expréssién of the propositions of an ideal

legal theory éonstructe¢ by a hypothetical superhuman judge. If the

3
distinction between realist and anti-realist interpretations of these

sentences cannot be maintained, then the circularity which seemed to

.

threaten Professor Dworkin's brand of realism may vanish.

And it seems that it is not sensible to try to maintain the

4

distincfion. It has already been argued, at some length, that ideal

* '
legal theories cannot be so ranked that the truth or falsity of the
propositions vf one theory may détermine the truth or falsity .of the
propositions of other theories. It seems oniy sensible to suppose that

this argument should be construed as applying to the sentences of the

"

theories, and these sentences should not in general be thought of as

containing indexica] references. The sentences of the theories must

¢ 4

therefore be considered true, and the problem is to characterize a notgpn

L)

or truth accérding to which this is possible. For any sentence of any
ideal theory the question of whether its truth is to be interpreted

realistically or .anti-realistically must be resolved by saying whether

'
4

its truth conditions can or cannot be considered to be verifiqﬁzz;£—

e
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transcendent or justification-transcendent, if you will., But it is
immediately obvious that[the question which must be ansvered this way
is very odd. For the verification-transcendence at stake applies to
the truth ;onditiéns of sentences which may not have Leen and may
never bé used or even framed in the qftual world, The sentences in

+

question are the sentences used by an hypothetical superhuman judge,

and the question must be ‘whether the truth conditions of these sentences
may transcend his powers of verification or jusfification. If it is
said that the truth conditions of such sentences may transcend even
his Herculean ﬁowgrs of jusiificétion, then it must be %ﬁe case Fhat
the presence of some of the sentences in his theory is not justifiable
by him, although as it happens the sentences are in the relevant sense
true:ﬂ it is just that he c;nnot ﬁnow this. I think that this must be
a silly and gratuitous speculation. For if the sentences were true in
the relevant sense, and included in thefideal kheory; there could be
only one reason for supposing that the hypothetical author of the theory
might not know that fhé sentences in question were true: that reason
would be that in derivipg the séntenges, the author had made’'z mistake
. in inference, so that theré would be some true propositi;qi;uéh that
if the author had known it, he would not have arrived at gikériyation
‘. dé the sentences in question. So'Gettier-problems would;have invaded
the realm of Hercules! This is ﬁiainly ridiculous. Hercules was
postulated to construct theories. For the sublunary perspective that
ﬁrofessor Dworkin énd‘the rest of”humaﬁkipd share, there can be no

reason to attribute to Hercules the particular cognitive modes or

B

PR *

3. capacities that give rise to Gettier problems. It is true that Hercules

i

®
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Q , is not omniscient with respect to the future; but as has been argued,

the truth of ideal legal propositions must be immune to
- G

unforeseen futurk contingencies:- otherwise, theories won't\be accounted

e effects of

ideal that, a?box;ding to the previous*argument, should be 'so accounted.
. .
"o T
It, is just nonsense to hypothesize an ideal judge and then to impute < '
14 = ! \
o a necessary capacity for error of inference, in order to be,able to :

RERCLT

say that even for him, it is possible that some sentence that he utters : /

would be false forlall he kndR, even though the sentence is admittedly

[ e T

true. But if this is so, then there is no reason to insist that sentences

N mbarn o arhen

. of a hypothetical ideal theory need be realistically interpreted. {

- . Another line of thought leads to the same conclusion. The

s L

PPN

. v, ' t?:uth conditiqns for a proposition of law iven by Professor Dworkin

‘ are qivenlwithiln terms of degree to which it fits in with an ideally i
best legal theory. But this would surel{ be better put by saying that

Ei gl proposifion of law is true just in case the ideally best.theory of . .

. . L
4 law which contains it is better than the ideally best theory of law ’

which contains its negatibn. Tl;e advantage of this formulation is

that is féxposes one implication of the doctrine of jgdi;ial mistake,
4 . -viz. that a background of theory cannot be hgfd fixed in order that
i . ’ the testing of pr0pos“§\tion§ and 'theilg) negations may take place one i !

pair at a time. This.kind of testing cannot be acceptable. Take, as

¢
2

‘an example of a legal proposition, the following o
K} ) ' .
’ ' (P1) In English courts for the purposes of liquidation
1 ‘ , proceedings, on claims for a liquidated debt payable . .
’ in foreign currency, judgement must be given for the i
. appropriate amount of English currency as at'the date
- when, payment was due, ) 3
This proposition was held trué by the House of Loxds.in 4961, and it
- ’ i \'
(} | had \been held to be decisive in modern caces since 1898.“' In 1975 the .

-

]

AN




Enghsh Court of Appeal held that it was false, and in 1976 the House

L)

of Lords held that it was false though the Housg of Lords held ‘that
[ 0
the Court of AppeaI had been wrong in holding it false. (For the .

history of the truth-value of this i)rbposition, v. Cross 19177b, PP
147-151; 19772, pp.89,99,105, et passim; Demning 1978 pp.305-308; @L -

Lord Denning there argues in effect that if the Court of Appea] had t o

Lords would not have had the of)portunity correctly to held it to be.

true, and so to change the law; for the case heard by the Lords was.

oniy filed on the basis of ‘the reporot of the incorrect decision of , : ‘
4

the Court of Appeal. None of this contrives to suggest that a standard
of notion of truth is operative in discourse about this yniverse of
discourse.) If this proposition had been held true in 1976 then it

could not at that time have been true that ) 1 ‘ "
' '.F r
\ (P,) The plaintiff in Miliangos v. George Frank
(Textiles) Ltd. has a right to judgement in Swiss ; BN
francs rather than in pounds sterling devalu
since the due-date of the debt, o

A

That is, there are very strong reasons for saying an ideal legal theory
‘containing P, and P, would then have been preferable to an ideal fegal '

A f’; v . 3 "r
theory tontaining P1 and P,. It is, after all, prétty ¢lear- that Py ¢ g @

enta:.ls '\«P On the other hand, if in 1976 P, had been true, then an
“"v‘&m
ideal theory contaiming Py and P, would clearly have been preferable

to ?n ideal theory containing P, and’ Pz. Again, it is pre_tty clear that
P, entails ~P1 * But for the Hou'se of Lords,,the point of hearing
Miliangos v. Gaox:ge Frank jTexules) Lté. was just to decide whether PZ

or 31:2 gmce the House had held P in 1961: and since the House could -

~t
9

[
be said to have been under a Dworkmzan obligation -to construct 2 theory
{"[@ ! -~ % -
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that vg,ould belstjustify t'hq whole body of extant legal material

including P,, it could not take '\:Pl as given. ansequentwly“, it had

°to test for the truth of two propositions simultanegusly and could
only 1oéica11y, gherefore, do so 'byﬂ taking pairwise conjunctions outi
of atomic elements P, P,, ~Py, and nP,, an& then ranking theories
distinguished in ‘terms of the pﬁtyise‘ confiunctlions' so formed.

Since Professor Dworkin's -truth conditions for legal propo-

sitions suggest no sharp line of demarcation between those already

‘

propounded legal proposnmns that are susceptible to a rev%::mn of

truth value in the way that P has been sb,own to be, reasoning along

4

these lines qulckly and naturally leads to the conclusion that what is

ideally involved when a case comes to trial is the “confr”oritatic:,n between,
‘ . -, ' ‘

v

on.the one hand, the total justificdtory situation provided by the

]

actual world gnd,d on the other, the full,rangde of possible complete

theories of the law. For the theories can themselves be construed as ¥

conjunctions of axioms, and sjnce they are ideal .in any case, it seems

[

o

A
not to matter if they are very long conjunctions of axioms. Only one

such theory will be best; and since for every legal proposition all
-complete theories will contain either the proposition or “its negation, )

!

. R , -y - .
he case at hand, having prompted the.construction of the various possible’

theories (conjunctions); will be decided by the choice of -one of these
t ' ’
theories. On this view, the meaning of a legal proposition will be

determined by nothing less than the full fénge of total justificatory
- N - ' '
4 LT - ‘ . >
situations which at different moments single out as ideally best some
A 3 , A
- of the various theories (conjunctions) of which that propoéition is &

part (by which it is gntailed). But this makes the piima}ry unit of

. , . . . A
F .
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"legal meaning" the leéal theory and /ot the legal propositions
‘contained in the theory.

This is why it may seem dif;:'icult to say precisely what the
relations are betwgen a proposition, e.g. Pl, which is an element of

,ideal theory at a time t; and the negation of that proposition, mPl,

" when the negation'is an element of an ideal theory at a different time

.

f o Are they contradietories? Certainly a theory that contains' the

one mist not contain the other, if it is to be ideal. But given the
multiplicity of ideal theories, this is not decisive. The problem here

is the same one that arose in the consideration of the fugitive slave |

cases. An appropriate suggestion for trying to settle this question \

can be extracted from the following intuition: if P; and mPl are con-

tradictories, and one person believes that Pl and the other person

believes that Pz, then one of them must logically be mistaken in his

"]
belief. Of course, this does not take into account indexical references

actually made in the sem:ences,P1 and mPl, but holding these coﬁstant, -
. e :

surely the intuition has some plausibility. And it gives the désired

résult in connection with a theory ideally best at a given moment. If

at 'El -a person A believes that P, and a person B believes that ~P, then

¢

since the ideal theory at t. will contain only one of Pl and &Pll; and

1

since, of Py and +P,, the one that is true can_be true if it is contained

'

in an ideal theory; and since at any time t, there is only one relevant
nes Y 1 .

theory; then at t, one of A and B must be mistaken in his belief about
. , ~1
the law. When we come to consider different times, however, the'results
- Y . '

¢ <

are not nearly so cllear. Ih‘1961 Lord Denning upheld P1 ; in 1875 he

denied it: must he have had a fa}se belief about the law at one of

~ Il
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L ! 4 ! ! 3 -
those times? I suppose it might be held, on grounds I cannot envisionm,
" that between 1961 and 1975 the total justificatory situation could not

have changed in so radical a way that an ideal theory of law in 1961

would have included P, and an ideal theory of law in 1975 AP This

1
- kg
is not true. Between 1961 and 1975 Britain had joined the European

s

Community, and because the 1975 case involved a German company, the
assertion of Pl by Lord Denning in 1975 would have been in violation

of the Treaty of Rome, which was and is pai't of English law. As a

N s . .
“\.gatter of fact, however, there is reason to suggest that he was mistaken

1

1 in some belief about the law whén he affirmed f\aPl in 1975; in 1976' the

. House of Lords rebuked the Court of Appeal for supposing that it could

depart from the precedent set by the House i‘n\‘196\1“e ' By contrast, in

2 obor e

1976 the House was able to depart from that very same precedefit, though
] ' it could not have done so before, 1%66, without laying itself open to
some attribution of a false belief about the law,a for between (1861 or)

1898 and 1956 the Héusg had been bound to follow its.own precedents;——————— ————

except in special circumstances, none of which could have been considered ¥

1

to hold in Miliangos v. George Frank (Textiles) Ltd. in 1976 (v. Cross

1961, pp.106£f, 130ff, 145); but in 1966 the House delivered the Practice M }

Statement in which it declared its intention to 'depart frcim a previous

decision where it appears _r‘ighj_to;qg_snﬂ.(cited.in_ful-l in-Cross-1977a;
p.108)., So there may at least be no reason to think that iif person A ' /
in 1961 believed that P,, and person B (possibly identical with A) in‘
4 1976 believed that AP, either A or B must ‘have;béen mistaken. Insofar

: . . R
as Professor Dworkin's theory has this consequence, it is to be welcomed.

But it leads to the conclusion that P1 and f\.P1 need not be contradictorievs.«

O | o | f ‘

e P R e TV

i B mma il i 1L



119.
/ - , i
This is, I think, in no way a surprising result. It is a consequence

of the hypothesis, to which I believe Professor Dworkin is committed,

:
that ‘the pri;ngw:v.ihit of meaning of the language used by lawyers is i
:
the legall theory and not the legal proposition. . 1 i
7’
g . But the hypothesis that the legal theory is the primary unit - %
] ’ ) 9
1 of meaning has further - though I.should claim, routine - consequences g
. i A
g ’ for the notion of truth-conditions for individual legal propositions, g
¥ . as well. Thus, it is limpidly clear that truth conditions in the form %
, suggested by Professor Dworkin are simply not, coherently formulable. - %
; :
' This is because the truth-conditidéms of a proposition of an ideal legal i
' N {3
theory are given with reference to other propositions identifiably .
3 ! o
. . o :
} belonging to that theory. Then other propositions are true according o
cr
§
{ t\ N R S‘,
1 3
S : S 45
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- - -~ -- -hearers to understand-the sentences -as true or false. In this-way,

120.

© L,

to the th€ory - that much is, so to speak, analytic. Unfortunately,
"however, those sa){xe true propositions are not necessarily antecedently

identifiable. & This is just what was argued” two paragraphs up. For

P
each proposition and its negation, there may be some doubt as to which

of them belongs to the theory. Even if some fixed body of propositions
were re'cognizably immune from revision, there would still remain the
possibility that the truth values of many apparently atomic legal pro-

)
positions and their negations could only b_ej established given the truth

e

values of other legal propesitions and their negations, which in tumn

could only be estabiished gtVven the truth values of the first set of

-

legal propositions. This is so hecause, whatever general 1eg§=1 theory

is suggested. by Professor Dworkin's peculiar tfuth conditiorfs,‘ it is

i

clear that in its ideal guise, at any rate, the ‘theory‘is holistic.

What is more, it is clear that a theory of meaning for the propositions
of ideal legal theories must be holistic, too. The propriety of the
. 4 .
inference here may not be evident at a bare glance, but it can be made
' ™ ' 2

" so. Recall the demand imposed on both realists and anti-realists alike,

, requiring some informal antecedent characterization of-the notion o6f~.__

truth as it occurs in the formal truth theory that can presumably be '
constructed for a language by realist or anti-realist indiscriminately.
This characterization is intp‘xded to relate the use of sentences by
speakers and hearers, to the capacities and abilities of speakers and
the question of what a speaker or hearer knows when he knows the meaning

of a sentence, is linked to the question of what a spe'aker or hearer

can know tout court. ('"The theory of knowledge and the theory of under-

: ,r?’
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standing are inseparable." Strawson 1976, p.16.) Or rather one should
say that the question of what a.speaker or hearer knows when he knows
the'meaningﬂzf a sentence, is linked to the question of'specifying a
conception of what can be known, in such a way that that conception
may be attributed to a speaker or hearer, in the sense that the con-
ception might be said to govern his linguistic responses. Such a con-
ceptioﬁ is specified for a superhuman judge by Professor:Dworkin's
truth conditions. At a given momént, a legal proposition can be known
by a superhuman judge to be ‘true, if the superhuman knows that it is

part of what is at that moment the ideally best legal theory. But

then the conception of what can be known is holistic, since it is not

the case that single propositions are tested against each other for

truth; rather whole theories are compared and ranked according, surely,

.

¢ P

to giobal criteria. What Hercules knows primarily is that one legal
theory is better than all oékers. If in the waf of a dividend he knows
that this or that legal proposition is true, anf explfhation of his
knowledge mus£ be traceable back to his primary theoretical speculétipn.
The conception of .knowledge that informs Hercules' propoundi%g of legal
propositions is a holistic one, and for this reason the conception of
knowledge appropriate to a theory of understanding, that is, to a
theory of meaning for:thOSe legal propositions, is holistic, too. /
There is soﬁéthing that should be observed here, and that is
that a person who adopts a holistic approach to knowledge may tend to
side7s£ep,rapﬁer than:meet‘the.demand accepted by reaii;ts and anti-
realists. Asked for an informal characterization of the notion 6f

truth as it applies to individual sentences, the holist will tend to

.
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P '
reply that there is nothing much to say. Both Gill},ert Harman and Keith
. R}

o N ' fLg .
Lehrer have devoted whole books to giving coherentist accounts: of know-
ledge; in each of the books lip service is paid to the traditional
)

requirement that for a2 proposition P 2 man must not be said to know

that P unless P is true (v. Harman 1973, p.171; Lehrer, pg.33-36).

But Professor Lehrer quickly opts for a Ramsay-style elimination of

truth, and Professor Harman spares just a moment to explain that a

theory of truth can be no more than a theory of logical form (v. Lehrer .

p.37; Harman 1973, p.61)‘. Quine's ideas about truth,,too, have been
subjected to an attempted Ramsay-like comﬁression (v. .Grover, Camp and
Belnap). The effect of these manoeuwvres is to free the concept of know-

ledge from a concept of truth, so that when in indépendent investiga-

“tions the concept of knowledge is presupposed, as it may be in a theory

of meaning, the concept of knowledge need not impart any substantive
notion of truth. Where both realist and anti-realist want to make a
connection between an informal characterization of truth as it applies

to individual propositions, on the one hand, and knowledge, on the

other; the holist provides instead an account of knowledge which renders -

such an' inforfm‘l ‘chgracterization of truth apparently dispenéable'; and
it is this account of kr;owledge as theory construction or glglobal infer-
ence’ that is c;ffered to supplement a‘forﬁal truth theory. NProfesser
Dworkin éi:ggests a holistic théory cf iegal inference - that is, of

the valid transition from one set of‘legal propositions t'o another set -
and in doing so he‘provides ‘the informsl suppiementatian that would be
required ft;r a formal theory of the truth of legal propositions if suc'hl
a theory were to be incorporated in a hol%stic thedz:y of meaning for ,

those propositions. .

E
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Holistic theories of meaning are not immediately coherent,

whatever else one might think of them. To illustrate what this may

mean, it should be pointed out that the immediate results for the

] i
present example are either that negation is, wildly nonstandard for
legal propositions, or else thY‘ P, taken (insofar as it ’can t77e) by

itself, had a different sense i . This second

v

1961 than it had in 1976

altemati\ve seems not unacceptable. 'A rather closely related sug-

gestmn t]\at seems, however, 1ntolerable, is thls that P

1!
itself is émblg_qous. This would at least appear to entail the possibility

taken by

that‘ in 197A6 a person could truly have asserted that '\aPI, and explained

his assertion by saying that he was using the constituent expression :
P1 of f\.Pl in the way that it had been used in 1961. I don't think that
this can be acceptable, for the very reason that such an'explar;ation
would ignore the Iconnection between .P1 and the theories in virtue of

vhich it manages to have any meaning at all, according to the view
pi-esently being entertained. *The idea of giving a holistic theoty of .
the meaning of legal propos1t10ns may indeed be a more attractive idea

than that of giving a holistic account of the meaning of all the

sentences of a natural language (v. Dummett 1975b, p.136ff). But

Professor Dworkin's pretension to have given the sense of individual

‘legal propositions by giving their truth~conditions must be regarded

as a blind.

Yet as should be perfectly evident, this is not to say that
on Professor Dworkin's truth conditions could not be given'for the
individual propositions of an ideal legal theory ranked primus inter

- b

peres in the face of ‘some particular justificatory situation. There

\

is no reason why a formal theory of truth could not be given for the

"
1
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‘é 0 for the pi"gﬁlo\s‘itions of such 3 theory. 1In one perfeétly good sense,
the formal theory would give an account of the truth conditions of the
4 .
ﬁ propositions. But, as has been stated, the truth conditiops provided

by that kind of theory would not determine whether or not the¢ individual

legal propositions were too realistically interpreted. -~ And that is

& b
% / just the conclusion to which the present ar'gumentL has been directed.

ot

. o It has turned out then, that it is at least possible, without
] . -

wandering too far away from Professor Dworkin's arguments, to suppose

that the propositions of an ideal legal theory neeci" not be realistically
inté]rpreted. Curiously enough, this conclusion was reached through an
ﬂ ’ initial consideration of the doctrine of judicial mistake, and the
% A “
importance of dissenting opionions in the law Teports. Where these
items had seemed. to make the case for realism, the truth seems now that .
2 . they necessitate a rather less straightforward treatment than might '
have been expec'ted. ‘

(The entire development of the argument that began from the

idea of judicial mistake is my bull-in-a-china-shop fantasia on the

\ beautiful freatment b‘y Michael Dummett of Donald Davidson’'s questionabie
| holistic use of the notion of linguistic mistake, - v. Dummett 1975,
| pp.117-120. It should be‘ mentioned, as against the holistic interpre-
tation of Professor Dworkin which I have offered, that holism can ha.rdly‘
L be regarded as constituting per se .a reply to anti-realists, which is
C * what Professz;r Bworkin appax:ently wants to give, since Michael .Duﬁ;snett
has done more thap anyoné _to, expose “the inadequacies of holigm, and he
| B is the lesding anti-realist.) ‘

-
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There is one small po{ﬁt that might be raised, which I should
like to deal with briefly. The whole of the foregoing argument has
been built on the assumption that a legal propo;ition in the actual

[y

world could not be true in virtue of a false proposition containec} in
an ideal legal the‘ory: ide:;I legal theories d:g‘ot contain false pro-
positions. But in discussing Hercn:tles' treatmené of mistakes,ﬂ Professor
Dworkin speaks of embédded mistakes‘, meaniﬂg certain legal propositions
which, though mista’ken’ must be indluded in an ideal theory bx\‘acause. of
the authority that attaches to them in virtue of the official level at
which they \;lere introduced (v. Dworkin 1978a, p.121). This may suggest
that i‘deal legal theories may contain flase propositions. . This is not
so, In the first place, there is evérx\re?sonbto say that the notion
of mistake being employed here is an intuitive and pre-theoretic one, "
which is not relevant to the assignmer;t of truth-values to legal pro-

e
positions determined by the ranking of ideal theories. And second,

there is a distinction made by Professor Dworkin himsel{ that can be

"incorporated into an ideal. theory which neutralizes the notion of an .,

embedded mistake. Professor Dworkin distinguishes between the specifiic
¢ T

authority or the enactment force of a legal proposition and -its gravi—"
tational force (v. Dworkin 1978a, p.111). The enactment force of a

proposition is a matter of the particular practical decision or class

. of practical dectsions with regard to which the proposition is pro-

pounded. The gravitational force of a proposition is a matter of the
A

s

inferences that may be drawn, given the truth of the proposition, vis

\ 2 vis practical decisions beyond the literal scope of the proposition.

According to Professor Dworkin, an embedded mistake is a proposition

whose force is linited to its specific authority, it is a propoéition

2
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scope may, if desirable, be regarded as exhausted by the single d;'éisﬁon

126.

from which no inferences may be drawn regarding practical decisions

’

‘ ) Ve
outside.its literal scope. Professor Dworkin also implies that if the’ /

L3

proposition is one propounded by a judge in the course of delivering a

y

judgement on a case, and has no other official backing, tllxen its litefal
; y

made by the judge in the case in whose judgement the proposition is
contained. N‘ow Professor Honoré has proposed for indgpem{ent’ reasons

that all 1ega1 proposit;{ons stioulkl b; “understood to be préfixed.by a, .
phrase of the fotm "For the purpose of __ " where the blank is fi}led

in such a way as to fix the scope of the proposition that follows the o
prefix-phr:-;se (v. Honoré 1977, p.109).  Note that prefixes in this form
are non-truth fv:znctional sentential operaftors. It is only necessary

to allgw that sometimes this ‘phrase sho;.lld read "For the purpose of
____only" in order to accomodatg the:‘distincti‘on between enactment

orce and gravitational force. In the case of propositions whose

scope is a single judicial deci#ion, there can be no objection to
regarding them as true, since even if they are so regarded, thgir“scope

3

is fixed so that they cannot figure'in inferences so as to lead to
othervise false conclusions. In the case of propositions whose scope
is broader than a single decision, it is absalutely necessary that.

these propositions, with their scope fixed, be regarded as true, for

" othervise it will be impossible to infer the legal propositions

regarding the proper dispos‘ition of cases which fall within their scope.

An ideal theory must include such propositions “as true" if the hier-
’ .

4

archy of legal decision making is 'to remain stable. I. conclude that .

ek e oo

-,
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ideally best legal theories do not contain false propositions.
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(There is at least a hint that Professor Dworkin suppodes

his distinction between gravitational force and enactment force can bene-
t v - /

ficially subvert the judicial hierarchy at least in regard to a strict

doctrine of precedent, In Taking Rights Seriously on p.121f, he almost '

certainly alludes to a proposition propounded in Le Lidvre v. Gould

(1 QB 491), viz{ (Plj: In the absence of a contractual or fiduciary

relaticmshiﬁ between plaintiff and defendant, a defendant is not liable

N

to a plaiﬁtiff for economic loss occasioned by the plaintiff's reliance .
on a negligent mis-statement made by the defendant, Professor Dworkin
appears to suggest that a judge bound by the precedent of Le Lidvre v.

Gould might restrict the scope of Pl by, as it were, giving it a prefix

to get: '"For the purposes of the decision in Le Li&vre v. Gould only,

Py." In this way the judge might give himself the opportunity to affirm

a proposition P, entailing ~P,. This is *one interpretation of what

Loxrd Denniné did in his dissenting opinion in Candler v. Crane, Christmas

§ Co. (1951, 2 XB, 164), heard in the Court of Appeal, which was bound

by its own decision in Le Lidvre v. Gould. In 1964, in Hedley Byrne -

§ Co. Ltd. v. Heller § Partners Ltd. (1964 AC 465) the House of Lords

affirmed Loxrd Denning's dissent, but from Lord Reid's judgement, the

?
was true; (b) that in arriving at P,, the Court of Appeal had reached

following propositions can be inferred: (a) that Lord Demning's P

a wrong conclusion in Le Liévre v. Gould even though the case itself .

may have been rightly dééi&ed; {c) that’ in 1951 the Court of Appeal

had neverthelesg been right to affimm P, because of the doctrine of
R,

pl:ecedent'binding that Couirt to follow its own rulings; (d) that in

1951 it was, therefore, wrong to judge that "For the pﬁrposes of the
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‘ tlha.t a theory might be ideal in ®very respect, and still be wrgng. That o

N

128.

a

decision in le LiBvre v. Gould only, P,' was true, for the conclusion
of Lord Reid and the House was that P, was false, even in le Liévre v.
Gould (v. Wright and itinden, pp.495-499) . 1If \Professor Dvworkin meant ‘
to suggest that the di‘tstinctionl between enactment force and gravita-
tional force cou;& have jusiified Lord Demning's dissent —’)in spite of "
the doctrine of precedent- which bound him - and d:dﬁé"‘s,o ih terms of a
restriction of the scope of Pll, he would appear to have been mistaken. ,
(On the bdoub;ful propri’.ety of Lord Dennings' ;‘easoning, ¢f. also Hodgson,
. 2 .

. This sub-section is now comijete. A reading has lxen given (
of a number of doctrines that seem central to Professor Dworkin's légal' .

‘ - ~
philosophy. The major result has beéen that the propositions of an

ideal legal theory ‘need not be understood realistically.  The problem
¢ af

now is to see whether this allows for a realistic interpretation of

+ [ N

legal propositions in the actual world, and whether this will lemd
support to ORA.

2
3 ! o :

8.3 H11arl Putnam s Brand of Realism

]

At least partially in response to M1chae1 Dummett's a)\tl-

realist writings and lectures Hﬂ.ary Putnam has recently set out a. g

- version of realism that would seem to prov1de an ingredient tﬂat night

neet the needs of the present argument. Professor Putnam distinguishes

between realisms. For him, there is metaphysical realism, snd there
!}l - )

AN

is  empirical reaslism. Metaphysical realism he identifies as the doctrine '.gz -

,‘ 5 , ‘ !
is, an ideal theory is one that would be complete and consistent; it

“
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8 (:) ' would explaln or Justlfy or account fon/" predict every datdm, so far

~

C as human be1ngs could ever know; 1t would meet every "operational"
F . gonstraint;ﬁit would be "beautifu}", "simple', "plausible", etc.; igd
] . : / . metaphysical rgalism would hold thét it could still be (in realit&)
i ‘ félse (Putnam 1978, p.125).» According to metaph&sigél realiéh,'truth

is not equivalent to verification or Just1f1c3t1on even in the 1dea1

= limit. Professor Putnam offers 2 short mathematical argUmant to show
r : ' that petaphysical realism so construed is ;ncohereng, if the ideal

theory in question is taken to be an ideal empirical theory ‘of the

{ ) . whole world. I don't see how an argument of that type could in any way

be app11ed to legal theories ideally best at a given momen% "But it

[

turns out that that doesn't matter. For professor Putnan goes on to

drgue that a formal theory of truth could still be given for the 'pro-

positions_of such an ideal theq%y, even if the idpal theory weren't

: ! realistid&lly interpretable in the métaphygical sense, that is, even ‘ -
. i B . . o0 “6

if the ideal theory weren't held to. be true or false of some external

_ reality (v. Putnam 1978, p.135ff). This is just the possibility that

LY . ' o
“ was-argUed for in the preceding subsection with -respect ‘to legal theories

4 T . . ideally best at a given'moment Profeésor Putnam fhf%hér‘arguesbthat o

the denial of metaphysical 1s gggatlble with a &octrlne of egglrlcal b , -

‘l

7 : . realism. s . ) .. . ‘ B
2 ~ Empirical realism, or alternatively, internal realism, is not)

a metaphysical doctrine about the objgé;ive“cérfelanps of linguiétic
‘ % xobjects. Ratheér it is an epistemelogical doctriné concerning the reli--
3 . ) '
. ability of learning; and the kind of correspondence between languistic -

»-items and extra-linguistic reality that may come to obtain in virtue of

. o ° - 9
\ e o) . .- . ~
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causal relationships between (a) factors in the environment of a speaker

-

or hearer and (b) propensities of a speaker or hearef to use language
_in one way rather than another,, given his environment (v. Putnam 1978,
pp-100,105€). The idea is that what has to be explalped/is the fact

that many of people's beliefs are true, and the épproﬁriate pethod of

explanatlon for this 11nguast1ca11y tinged fact is causal Professor

Putnam glves an example: the psychology of visual perception gives a

’
’\
.

1 o R RO e R IR O

causal account of the facts that presented with an object that is green ) :%

. . a speaker w111 probably accept thiﬂfentence "The opgect presented is , %

; \ ' green", and presentéd w1th apnobIEEt that is not green, the speaker 5
g will probably accept\the sentence "The object presented is.not green"; J ‘é
% ’ "but an acceptable truth theory will enkail‘thet "The object presented - éb
? is green" is true iff the object preseneed is green,‘and that "The g

<

object presented is not green" is truepiff the object presented is not

_green; so if the object presented is green and as a result the speaker

RN
T~ RAE

" probably accepts "The object'presented is green", then it must follow

that the speaker probably accepts what is true; and similarly if the

-

object is not green; so in either case, the psychology of visual per-

-ceéption causally explains ﬁhx the speaker proﬁably believes what is .

1 " truey and the fact that what-he-believes-is-true is true enters into

)

. ' the'explanation of his believing that it is true. In this way causality "f

'

and correspondence are intertwined. (For the less compressed original, .

4 W)
a

) /’ v, Putnam’l978. Pp.103-107.) This account of the reliability of learning

- s may sound very tr1fling: but 1t has rather remarkable implzcat1ons when
L pac

1ts appllcat1on is transferred from relxable knowledge about ordinary o

mater1a1 obJects, to reliable knowledge about say, electrnnsk Surely

(:j‘. o7 " there 1s such knowledge, and Professor Putnam s favoured mode of explana-
o . I AN .

L3N
.
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(:ﬁ tion would account for such knowledge in terms of the existence of

ﬂ 13 ) . . .
: .. electrons. Electrons, on this view, cannot be mere theoretical constructs,

2

| Do L .
on the contrary, when people@tgik abeut electrons, what they say is true

or false in virtue of the way electrons are - not in virtue of the . : l
\. ] 3 s r » ° . ‘. .’ %
. ~ simplicity of the theories they construct about electrons, nor in virtue ] 1
i |
' of the nature or degree of copformity those theories have with the % |

~ : o
observable data base, nor, etc. (v. Putnam 1978, pp.19-25). - Note, N

however, fhat empiricéli;ealism would be empirically refuted, if it '

N ' ’ -
turnedggut that knowledge about electrons was not reliable. And é

L . ‘ o 3
knowledge about electrons might turn out not to be reliable in more B ‘

. ( than one way. Of course, it might be true that any theory postulating

. © electrons would eventually Jead to false predictions, byt that is not

S )

the interesting way in which realism about electrons could be refuted.

IS T O

The interesting way that realism'could be refuted would be if the suc-

cession of theories postulating electrons were such that successor

r 1

. “theories accepted as better than their predecessors failed to preserve

the approximatertruth of the propositions about electrons contained in
the'garlier theories. Férvif the truth-value assignments to preposi-

tions hboﬁt\electrong were unstable, there would be no reliable know- ‘
ledge aboutnelectrons\as such, and then tﬂere would be nothing that
realism about electrons could explain. Realism would be a superfluous

hypothesis, and if the complement of realism is anti-reéliém, then

anti-realism. would be correct.

*

‘Now it should be clear that realism in this vein has no obvious

application to the problems of legal theory that vex Professor Dworkin.

,/ Granted, it is undeniable that laﬁyers may have reliable knowledge about

1

tﬁl'law; but it would be ludigrous to declﬂfe one's “"realism" by proposing

. ' /
O
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say, that a lawyer's reliable knowledge about contracts is in part

causally explained by the existence of contracts. It surely cannot be

. . \ .
Professor Dworkin/s claim that legal positivists, whom he calls anti-

realists, deny the existence ég,éontracts. The suggestion would be

incredible. Nor does the realism/antiirealism distinction, drawn

along Professor Putnam's lines, readily lend itself to Professor Dworkin's

defense of ORA. For the point of ORA is that even in hard cases - in
legal disputes whose resolution is not determined by any clear rule of

law laid down by some institution in advance, in legal disputes whose

(3

resolution is inheréntly potentially controversial - there is nonetheless

some right held by one of the parties which determines the proper reso-
-~
lution of the Qi;;ute. But the fact that such rights in such cases are
thenselves controversial entails that there is no rgliablé knowledge
that anyone has about such rights that has to be explainLd by the hypo-
thesis of redlism with regard to those rights. In any case, the whole
idea of providing causal explanations f&r the specific reliability of
lawyers' knowledge of the law seems, as;g programme for'cognitiv;

psychology, very oddly skewed.

.

The by-product is g determination of the minimum content of any realism.

Professor Putnan's empirica‘i realism, however, has Nkby-product.

This by-product emerges from common sense consideration of the fact any -

: eiplanation of human cognition must allow for the possibility of human

error. That is, .it must be ﬁossible!-for example, that a person might'
seen to see a green object presented to him and that there not be a
green object presented to him. The existence of ‘such possibilities is °

1

a fact about human beings. Now let "warrantedly assertible"™ represent

.
e d . .
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any anti-realist substitute for the adjective 'true" classically under-

stood. That is, let .warranted assertability be defined in terms of. the

satisfaction of whatever recogrizable conditions.an anti-realist might

put forward, as for example, the kinds of conditions associated with
e '

constructive provability in mathematics, or with effective verifiability,

or with constructive provability* from the axioms of, currently accepted
- physical theory, or with effective falsifiability, etc. Then, the fact
of the possibility of human error will make it the case both that

sentences: of a certain form are true, and that such sentences must be

deemed contradictory if 'an anti-realist notion of truth is 'substituted

for the pre-theoretic notion.

The form of such sentences is given in
the example ‘

(Sl) "Pi" might be warrante&ly assertible, even though ~P;.

’
'

Thus, in the case of the subject of an experiment in visual perception

presented %With an object that is not green, it may be true that

\
\
i

. (52) "The object presented is‘green“ might be warrantedly

~assertible even though the object presented is not green.

Sentences like Sz, whlch are in the form of Sl’ w111 be true if, for -

all that recognlzable condltzons may warraht they warrant the asserti-

bility of the sentences mentioned in such sentences, even when the

sentences thus mentioned are not true. This shows that anti-realism's

"warranted assertibility cannot bé¢ straightforwardly substituted for

truth. For the anti-realist admist that:
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“"Even the crudest attempts to state, in (an
expansion of) a given language,,the applica-
tion of the predicate ''true" to sentences

of that language must ... yield each instance
of the equivalence thesis i.e. an instance
for each sentence "P", of a sentence of the
form " 'P' is true iff P"..."

* .(Dummett 1973, p.463) .

Presumably this constraint is impoéed on anti-realist contruals of the
predicdte "is true', as it is on realist contruals.‘ Suppose that this
is so, and let ;he anti-realist\truth predicate be "is true ", cor-:
‘respgnding to the predicate '"is warrantedly assertible”. Then the
sentence mentioned. in 82, viz. "T§e object presented is green", will
have as an instance of the equivalence thesis

[

(S3) "The object presented is green" is trueﬁ iff the

object presented is green.
Then, substitution of provable equivalents in'S, yields something like

: (54) It might be the case that the object presented

is gréen even though the object presented is not green.

i

(The provability of the equivalents comes from the formal theory of -

.truth that the anti-realist constructs.) Now there is a reading of Sy

in English which allows 54 to be non-contradictory, but that reading

would definitely be unacceptable to Prqgfssor Putnam. His ides is

clearly that S2 should be read on the model of Sz'

¢

«
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(T} ‘ (Sz‘) The following is possible: that the sentence '
f "The object presented is green' bé warrantedly

aséertible, and yet that the object presented not - !

be green.
3y

-

LT s gy W
&

Application“of S; then yields

i , - | fa

(S,') The following is possible:' that the object
4 \ g

P

presented be green, and yet that the object presented

not be green.

°

@

o R

&,
. Since this contradictory result arises from a perfectly general proce-

dure, the anti-realist cannot admit the truth of sentences of the form

‘Has the anti-realist a reply to this argument? Take some '
sentence in the form of S;; Sz,‘for example. .52 will be true in case

' some error on the part of the subject of the experiment is -due to some

neurological distortion end it is the case that the absence of such

C e e e s . bon st e o o o

neurological distortion is not to be counted 'among the recognizable
N | éonditions of the warranted assertability of the sentence "The object
b '§resented is green", Tﬁis last conqition is surely properly th;ught |
of as both imposed upon and fuifilled within any account 6f the condi-
tions on warranigd assertibility; the anti-realist who would deny this
» rénders his posﬁtion, I think,,indefensib;e; 1f, per contra, the condi-
LA ‘ tion, C, of the }ecpgnizable absence of neurological distortion were

among the conditions for the warranted'assertability of "The object ¥

(j> \ presented is green", a different sentence might be constructed, viz.

. ¢
® /
. f ,
%
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’ (SS) "Condition C; obtains" might be warrantedly

assertible even though ~Cy .

Here the argument against the anti-realist wéuld begin again;
| In gen;aral, the doubts that arise about a realist argument
like Professor Putnam's have their source, I th:mk, in the feeling that )
an anti-realist need not, and in fact would not, allow the set of
recognizable conditions warranting assertibility to be so vulnerable
to mere accidents that might affect the peztc;eptual or intellectual
capaciti;s of speakers or hearers, andx 50 destabilize warréh{ed asser-
tibility. Warranted qssertibili;y, accord.it;g to Michael Dummett, is
not a matter of any Earticglar speaker's entitlement to make ah assertion
(v, Dummett 1975a, p.119; though difficulties may arise when & distinc-
tion parallel to this is applied to intuitionist logic - v. Dummett,

pp.23§-247); the implicaé:ion is that in his particular situation a
speaker may r{ot be entitled to make the assertion he makes, and yet

his assertion may be warranted nonetheless, since even if he cannot

provide justification or verification for his as;ertion still, the

needed justification or verification can be provided, and ‘this without
any appeal that passes beyond ordinary human perceptual or intellectual
capacities. A further implication might seem to be that ig his pirti‘-

cular situatioh a speaker might not be entitled to make an assertion

. but only because an assertion-by him would be dnwarranted, since neither

he nor any other human being E:ould verify or justify his assertion, and
. s 7
yet it might still seem to him and 'perhaps to everybody elu,\ as if

the recognizable conditions warranting an assertion by him obtained,

i i A AT, s T A e ST =1
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‘

so that his entitlement to éake an.assertion would\fail to be called’
into question, with th; result that his asse;tion would be enveloped
in & subtle counterfeit of warranted assertibility. This counterfeit
of warranted assertibility would be igfntified as a merely alleged ‘

anti-realist element rgferred to in sentences of the form of Slz it -

would be maintained that reasl warranted assertability could not attach

" to, say, the sentence "The object presented is green" if there were

A

some way ofﬁreCOgnizing the object presented as not green. The dif-
ficulty with an anti;realist reply in this vein, is that it seems to
allow that theqmeaning of a sentence‘mhy be explicated in terms of an
unknown set of recognizable conditions warranting asssrtibility. Thus .
in the case of §,, it migﬁi be said that therassertibility of. the
sentence '""The object presented is green' really dfes after all deﬁend
or the non-occutrence of some constellgtion of unidentified distortive .
neurélogical factors. The idea is not in itself\incoherent, but it
would be incoherent for the\anti~reali§t to support it. ’This is
because the anti-realist. is committed to explaining the use of sentences
by speakers in assertions, by reference to the .speaker's grasp of the
recognizabie conditions‘that warrant assertibility. The postulation

{of unknown sets of recognizab}e c&nditions makes such explanation
impossible; since it is unacceptable to say that a speaker's grasp or

unéersxanding of those conditions 'is manifested' in his linguistic

. ' . R . ts
behaviour, when by all accounts it is admitted that those conditions

. may not be identifiable either by speakers or by linguistic investi-

gatérs. The difference between the empirical realist and the anti-
realist 1§es in this: ;hit. whereas as the anti-realist looks for

conditions that may be understood by the spbakér as warranting assertion,

)
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the empirical realist looks for the causal factors that influence
assertion by influencing the disposition to assert. In this respect

the realist is not attempting to produce a theory of meaning in the
‘ .

way that the anti-realist is; that is, the empirical realists theory

of meaning is not going to be coextensive Witﬂvhis theory of under-

N

standing, should he develop one. On the other hand, an anti-realist

attempt to accomodate the truth of sentences of the form of S, would

a

seem to violate the premises of the anti-realist programme according
to which the theory of meaning is the theory of understanding. In
this way, then, sentences of the form of Sl provide a kind of test

whereby realist versus anti-realist attitudes can be distinguished in

- - 4
. terms of the positions these attitudes emtail vis 3 vis such sentences.

Now it is clear, I think, that if the truth of legal propo-

sitions in the actual world is determined by their identity or cor-

respondence.with the propositions of an ideally best legal theory,

then given any anti-realist construal of the notion of warranted

' assertibility, it may turn out at a given moment'that.regognizable

condition$ in the actual world Qarrant the assertion of some legal
proposition, and }et that that proposition may not correspond with or
be identical with any proposition in an ;deally best legal theory at
that’ moment. Tﬁié logicalypossibility'ariseg‘simply Qecause ény

lawyer's or judge's undersfanding of legal propositions in the actual

world is not accounted for in terms of his knowledge of the contents

of an ideally best legal theory. How a lawyer or judge actually does

come to léazn what individual propositions of law mean has been left
-

undstermined; perhaps he ‘leams how to use these propositions by way:

of constructing épproxinations of ideal legal theories, but perhaﬁE

:
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not. In any case, just because the contents of an idﬁally,best legal
theory ne-d not be known to anyone in the actual world, it is the case
that recognizable conditions may obtain which a lawyer or judge might
grasp and understand as warranting the agsertion of a legal proposition,
and yet because of some failur; to have arrived at some knowledgggof
the éontent of an ideally best legal fheory, in making the assertion
thg lawyef or judge ma} simply be mistaken. &hat is, his assertion
would Hgve/been justified if anti-realist standards of justification
were employed, but it remains the casé¢ that what he says is wrong.

In ‘this way, legal propositions may be seen as passing a
minimal'tesé férﬁ"reélist content™, despite the fact that their truth-
v;lues are determined witﬁ reference to the propositions of an ideally
best 1;ga1'theory which do not meet this test for realist content. As
has been repeatedly emphasized, there is no acceptable sense in which
a proposition can be said to be¢ included in an ideally best legal
theory and yet be false: in the case of propositions of ideal legal
theories, inclusion in the best justified theory is, at a given moment,
identical with truth.

And this is just the conclusion that has been sought since .-
the beginning of Subséction 8.2. I do not say‘ﬁhat it is ‘plausible, -

In particular, ideal theories in legal discourse can hardly be regarded
as playing the causal role per‘férmed by the objects denoted in empirical '
discourse, so, that the motive for a reAlist construal of émpirical @is—
course must be regarded as absent‘in the case of legal discourse. None-

4

theless, the logical possibility, however artificial, stands. The

>
question now is whether this not very substantial possibiliﬁy provides
a way of by-passing the charge ef circularity levelled against the

¢
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attempt to provide a reilist interpretation for the ﬁropositions of

law familiar in the actual world.
NE

'

i

The reader will surely have guessed that I have not engaged
in the telling of this long story with the intention of giving it a
happy ending. \ =

-

The realism that Profes;or«Dwa;kin requires for the preser-
G . .

i

vation of ORA is a realism characterized by bivalence. ﬁvery proposi~

tion must be determinately true or false in virtue of something or other.
- a

On this hasis, the law of the excluded middle can be asserted, and it

can be used in the derivation of ORA, as was shown towards the ené of

Section 7 in connection with a legal dispute between Heckle and Jeckle.

Unfortunately for Professor Dworkin, Professor Putnam is quite

clear that the type of realism he advocates does not require a classical

logic and does not require the assumption of bivalence (v. ‘Putnam 197§,

. p.192-197, on the merely "heuristic value"’of "operational" definitions

of non-classical, realist logic, 1978, p.34; and cf. replies by Dummett

in Dummett 1973, p.606f; 1978, ch.16; Professor Putnam does not explicitly .

0

deny the’law of the excluded middle, but he does aeny the &istributive

*

law for conjunction, and thus violates the realist principle of dissection;

v. Dummett 1935, p.93). All that is~requ;fed for empirical realism is

)

. that it should be possible for g gentence to be warrantedly assertible

in the actual world, while being false. The appropriateness of'calling

the positions thus characterized "realism" lies just in the acknowledge-

" ment which the position entails, that things are not as they are as a

matter of the mere say-so of human beings - things have a reality of
their own.'  Whether that reality is most appropriately to be character-
ized in a language which includes a classical logic is an indeﬁendent

-

i§sue.
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_It follows from this that ﬁrofe;sor Dworkin cannot rely on
the fact tha? iegal propositions pass Professor Putnam's mipimal test
'fo; realist content, to give him £ﬁe warrant to assert that iegal
propositions are bivalent, that they therefor;;satisfy the law of fhe
excluded middle, and that their realist contents make$ possible the
derivation of ORA from thé'law of the excluded middlé%

On the other hand, ORA might be true. It might be true in
two cases: (i) ORA might be true by ;qnvention.\ This case has a
special interest, but only because it couldn't be reéardcd as fulfilling
Professor Dwgrkin'§ intentions. Professor Putnam points out that because
a non-realist apprhach to ideal theories seems more appropriate than a
tealist one, it:is possible to regard ideal theories as having certain~
features solely in virtue of human stipulatign§ to the effect that
theories not having such features are not bé‘be accounteé ideal (v.
Putnam 1978, p.lﬁif). He goes so far as to suggest that only on the

. . ¥
assumption that metaphysical realism is incoherent is it possible to

understand how there can be a priori truths, even as a limit. It is
hard to resist the temptation to think that for Professor Dworkin ORA
is true a priori, and true, therefore, in virtue of what he stipalates

is to count as an ideal theory. On this view, & legal theory ideally

best at a given moment would contain simply by stipulation a legal

f LN

proposition providing for the resolution of every possible legal dispute;

5

oT yérhaps more arbitrarily, one would have ﬁished to say, a legal pro-
ixgition'proviéigg for the iesolﬁtion of every actual 1eg;1 disﬁthJ the
nwrelyp0$5§ble‘anes)now being of no account. In Section 1 of(this essay
I dismissed the latter Suégestion because it-seemed to make miraculous

the fact thdt contingently occurring disputes should be governed by ORA -

4
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4 ,
But if % ttue by stipulation, there is of course I)gp miracle to
ba;kLalt

An ideally best th}eory simply is one which is stipulated to
1!1‘1‘ the tel#vant legal prapositmns. .

[y -

cont

I
' /C{; ! It mifght be thought that thls idea about ORA is simply too
gl

I/‘f(v%d to be wdrth talking about. Such a reaction would, I thmk,

|
,Btrel‘:ature There are phllosophers who believe that the logic of

be
[
; [M %at on gs parhsnlc upon the 1ogic of imperatives, and who bel1eve
!( i

t}( lﬁgzc of imperatives is strictly parallel to the classical

1)§\,of md;catwes for which the law of the excluded middle holds.
o ! }\
\tﬂ;o:rL e i Castaﬁeda is one of these, and in 1972 he published a pa“fver

ﬁtﬁ §

(
ni:ifhlcl} el maintamed that for any actlon-ascnbmg propos:.tlon, there
i iy
w‘ \ 1

s{ delont:} prop $1t10n w}uch ‘made the satisfaction by an agent of

' ) |
gs{f.hter\ he tmn- sc:rlblng proposition, or 1ts negatmn the duty of

4 |

|
SJT ‘ rsén, (v. Caitaneda 1972, pp.683 692f) On Professcr -Castafieda's
J} [

1972 a c un‘t then, for every 3ud1c1a1 dec1s:,on, a judge is either under

ob}lga ion to reach that deczslon or under an obhgatlon not to.reach .,

\ s

it. ;S Al e m ihe judicial case, 1f one decision is Teached regarding

a di‘sputb théﬁ the' only other possible decision is eliminated, it

|

fqllbws fz:om P%ofesgor Castafieda's law of the exclided deontic middle,
. . that eithe\x\; a j\udge has a duty to dec:{de for the plaintiff or.the judge
‘ has a duty|to decide for' the defendant. This sounds very mich like ORA.

-It tums out; however, that it is like conventional ORA.. Professor

Castafieda holds thawdeontzc proposit1ons are true in vxrtue of the

7 -

. , "endorsement" that may attach to the imperatives c;oxrespond;ng to those
h propositions, whether this endorsement must be a matter of consent or
O - acquiescence to 'the laws and customs of society, or is instead a matter
. 7

while coﬁtingen;ly non-occurring disputes should fail \to be so governed.’

>
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of; the recognition of,actions necessary for tbe atteinxtient of some goal
or ptir;;oxse. | But he r'ecognizes” that the dictates of law,. custom, and
‘practic‘al Teason may not suffice to determine which imperative is t.q'
be endorsed from every pair of imperatives prescribing edither the'
satisfaction by an agent of some action-pi‘Oposition or its negation.

In such&as&, Cin order to preserve the tn{th of the deontig excluded

N L]

niddle, he assigns the value "true" to that deontic¢ proposition cor:

responding to wh:.chever groposnlon an agent p_pens to s agsfz of a

ix

{

. Castafieda 1972, p.l692; a result like this is apparently not uncommon

pair cons1st1ng of an action-ascribing proposition and its negation

i,n the 1cfgic of imperatives, cf.;/ ‘Lemmon, p.55f). On a? account (such as
this,*® if Hercules, per ixﬁpossibile found in a gi'ven case no reason to:
endorse one judicial decision rather than another, but in epite of this.
decided the case arbitrarily, then he would be deemed to ‘have had %1
duty to decide as he did, and not as he did not. The legal prdpositior}

. i

relga'rding the rights of the parties-to the dis?ute with regard to a

decision in favour of either of them would be included in the current

'idgally.\pest legall theory, and the truth of the corresponding legal

prgpositidn in the actual world would have been determined, "realistically",

+in virtue of Professor Castaﬁeda's stipulative approach to truth o"f

* deontic propositions. (In h1s 1975 book 'l‘hmkand Doing_, Professor

Chsy,gﬁeda abandoned the exclusion of a deont;c ‘middle, but retained
excluded middle for imperatives - v. Castaﬁeda 1975, pp.241-245,137ff, }
A realist interpretation of legal propoutmns In the actual world whi.ch

: sntisf1ed ORA in this nmter would have to be regarded as unacceptable.




i §
.
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-1ii) ORA ‘might be preser\red on a realist interpretation of legal pro-
p051t10ns m quite another way. . The dlfflculty is to say preclsely
what this other way 1s‘. ORA, would be presexved in a desirable way iff

it were not preserved merely by ‘convention or st1pu1atlon But* what

¥ L} -

does this mean" One way of explalmng what. it means would be to say

» i

that ORA would be preserved and not by convention, if the propositions '

0‘ it required regarding the rights of individual plaintiffs and defen-

dants m 1nd1v1dual cases, were included in an ideally best legal, the’ory

t 2 given time as theorems and not as axioms. In that way ORA could

be re arded as oLlowm from the ideal theo mstead of constitutm
g following Yy complitAmE
it. But in order for people to assure themselves that this nght be so, -

¥

the theory would have to be iﬁought of as more than a collection of

L

sentéences produi:ed by an ideal judge. 'I’he‘the'ory would have to be laid

. out systemancally, and an explanatlon nould be requlred of the infeér-

ence patterns whereby one prop051t10n nught be - derived from others.
!

Moreover, this would have to be‘ done in a laonguage that people already

» -

understood. . It would be of no help to anyone 'if Hercules were simply
to "é‘xplain" the inclusion of certain propositions in the theory by

"~

fmerely clhg that they were "theorems" or "amomS" or that “many

of \éhem was "more cons:.stent" with t){e total body of thecry than then'«
L]

neganons. For Just as the propos:tzons requzred by ORA mght be

iy

mcluded in-an ideal legal theory by st:.pulanon or convent:.on so,

¢ "
A}

once thnt were done, it m;.ght be declared ‘that such propos;.nons were

tgx conventlon held to be "more :consistent” with the theory, or "better N

AN

g Justzfxed" than the:.r negatmns, or~ "t.heorens" and not “axioms". That

is why people would have to understand an ideal theory off their. own

D 1 Q.
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bats, if they were to believe that ORA was préserved by 'it. Realism
as it has been sket;hed out in ‘this section is not sufficient to
guarantee ORA.

But now’a full circle has been tg.u;ned. At the end of Sub-
section 8.1, one ﬂﬁterprétation of Pr&fessor Dworkin's realism was ‘

. rejec‘ted, becguse the reaiist fea}urg:s .of normative Aegal theories
_which were supposed to support ORA had only beex/I cirlcularly defined -
in terms of ideal th;ories, for which no realist interpret;tion, had
been giveu. Now an anti-realist intqi‘pé%}htion has been given for

' ideal legal n,theo'ries, which allows a realist. interpretation “of legal
p;oﬁésitions in the ac\tpal‘ world; "but again ORA remains unsupp(;rted, C

" and must remain so until thel features of i‘deﬂal legal theories are

specified in such a way and to such an ‘extent that it seemy unreason-

—‘abl‘e to eXpec; ih;_s ‘to be done by anyone éxcept’a Hercules., This

means, however, éhat as far as the iogic behind ORA is concerned,
‘Professor D:vorkin seems to be-whistling‘in the dark.

In Part Thtee of this. esséy the argument that I‘ shall put
fo;z'ward against ORA will be ‘realist in the sense outlined in tahis sul?-

section. That is, I shall suggest that an ideal legal theory would

have a certain character, and I shall show that an intérpreted theory

. \ . :
" v, .having that character would violate ORA. The failure in the ideal case

+

wil? shiow that ORA will fail on a realist interpretation’of ieggl pro-

. Jpesitions in the actual world. In line with at least Professor Dworkin's

_pronouncements, the ideal theory will be taken to be Rawlsian, in a sense

made precise by the logical techniques 65 welfare- economics. In this

’ . way, the argument will exploit-the only hint that 'is available about ~-

e F e e
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the sort of theory Professor Dworkin believes to be ideal. The inter-

" pretation of the ideal theory itself w111 be in terms of truth condl-

tions, a full comprehension of wh1ch would be far beyond the capac1t1es
of ordinary human beings. Moreover, the truth-conditions will be such
that although legal propositions may not themselves be bivalent, they

The question of whether

)

will be redecible to bivalent propositions.
lawyers happen to agree or disagree over the truth or the warranted
assertibility of a ~1e/ga1 proposition in the actual world will not touch
the-actual truth value assigned tixe.proposition. ‘ 5

. ‘But before beginning Part Three, there are still some loose
ends I should like to tie up in connection with Profegsor Dworkin's
realism (or anti-realisn;) and his reliance on Hercules. |

/ | . S

The Ideal Mathematician in Intuitionist Logic; Models of
Reasonable Llnjgnsuc Behaviour; and a Long Discussion of

Professor Dworkin's W

-It is pOSSlble to :mvestlgate the propertles of non-class:.cal

-

logics by prw.uimg a semantlc framework for them in a classical meta-
\

language. In partlcular, it is possible to do thls for, mtuxtmmst

. logic, which is 8 loglc proto-typmally sulted to-anti- real;st inter-

pretauon‘ and it is possible ,toﬂ/ thxs for intuitionist logxc in terms

e

/
of tree-&lagrams wﬁ/se nodes represent the posuble states of information

in which an 1deahzed mathematician t:mclsnhmself at given moments of

5

’

In each state the mathematician is represented as having ascer-

tained the truth of various atomic statements and as being able to

v

deduce from these more comp\x statemmts. From each staté he may
proceed to a later state in which he ascertams the truth of further .

,%\ '
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.atomic statements, or else he may fail to ascertain the truth of any '

further atomic statement so that no further complex statements may be

-

deducibie. Now there may be difficulties in determining prec:.sely in

what ways andg’to what extent a representation of this kind "glves the
meqnmg" of 1:.tems in the mtultlonlst object language (v. Dummett 1977

1-208, lon the defects of Kripke trees; pp‘403-418, on the adequacy

of Beth treeskas a semantic framework, but not as a semantics for
intuitionism); but at least it can be seen that representations of this
Kind are "well-motivated" for an account of mathematics that directly
relates the truth of mathematical propositions to the theoretical
activities of which the propositions are prodducts (cf. {:‘raen‘kel et al.

The. details of such representations in comnection with intu-

itionist logic are not to the point here. The point is just that an

ﬂ attempt to represent the truth of legal pr?)positions in terms of the
theorles constructed by an ideal Judge finds a better analogy in the

. ideal mathematlcal theorist of the semantics for intuitionism, than in

F

-
the ideal observer of Professor Pirth's ethical theory. In saying this,
—_— g , ' :

I do nét mean merely to indicate in a _general way that Professor
ch;rkin'Negal theory may be more ciosely related ta anti-realism

and more distant from realism than he appears to thmk though Ian
certam that that is so, What T want to highlight 1s the fact that
representations m tems of & hypothetical 1dea1 theory-bullder are

parasnic upon avai,lable notmns about what could actually count as an

acceptable theory. Beca.use the language in wh:.ch Professor Dworkin

describes Hercules as & theory-builder is most nqturally interpreted

re\;-listically, it seems et least possible’ to imagine that Hé:dxles

. +
" -
. .
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- as ORA requires, for any proposition whatever, if a yes/no question’ is

should perform certain feats of theory building; and possible to
imagine, too, that in consequence, for any legal problem that comes

before him, he is always able to derive the conclusion either that the

+ plaintiff has a right to a decision in his favour or that the defen-

J%clam: has that right. At least we can form an 1magmat1ve glcture

of ‘someone whom we 1dent1fy as an ideal judge, and we can envision how
"\ . v

;lmings. would seem to us if we ‘gelieved that he always reached the one

. \ .
right answer to each legal question. But the trouble is that this

picture outruns the notions of justification that we have. There is

simply no 'compelling model of linguistic behaviour ‘according to which,

asked with regard to that proposition, either an affirmative or else a
negative answer is reasonable 6,1- j‘ustifia'ble. This will be"?so"no
matter how ideal the imagined respondent.. For some classes of proposi-.
tions, juétifial;ility f£8r one of \the affin\native or the negative can

be shown to hold; for others not. The classical propositional calculus'

is decidable; the class:.cal predlcate calculus is npt except 'in the

13

monadic case; the intuitionist monadic predicate calculus is not decidable.

!

The very queerest feature of Professor Dworkin's whole approach is that

he seeks to guarantee the bivalence of all legal praposnzons by
\ appaa}/ing to the outpyt of theories, when it is well known that many

‘theories ‘uu:r.t' be such that for -some pfop‘ositions the theories camnot

be shown to generate either the propositions or their negatipns. For

« . ¥
someone whose linguistic behaviour is governed by the deductions he -

makes, it will simpl)",not“be reasoneble to answer yes or no to any

yéé/no questiou whatever. If 11: is reasonable for s superhuman theore-

tic:.an to do 80 with regard to legal questions, that nust be in virtue

»

[
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Every inductive logic#ust come to grips with the lottery paradox, a

149,

-

_of certain properties of legal propositions which Professor Dworkin

 has not even hinted at. The a;peal to Hexcules in this connection is

therefore illicit - 1llic1t because he is c¢haracterized more like an

3

‘ideal mathematicmm than an ideal observer.

It might be objected that the restriction of reasonable,

linguistic behaviour to behaviour governed by deductive reasoning is .

unfairly prejudicial to Professor Dworkin's case. Hercules is essennally
a theory-builder, not a theo;ry-user. the 1dea/ that he merely performs
deductions from premises he has at hand harks back to the discredited
secret book theory of legal proposxtlons. But if his beh\avmur is,
governed by anything analogous to inductive reasoning or inductive

. R d
generalization, the situation for Professor Dworkin is even worse. -

*

paradox consisting essentially «n the fact that in some cases, a dis-

junction M be regarded as inductively accegtable,’whiie all of its
disjuncts must be regarded as inductively unacceptable. The aﬁalggy.
to ‘the legal case is obvious: a logic of indnctive acceptability will
allow the followﬁxg trio of second order legal proposn:.ons to be
conJomtly true in some possible situation. :
1) "Either the plaintiff in the case at bar has a right to
a decision in his favour, or he doesn"t,"@, i; justified.’
2) “The plaintiff in the case at bar has a right to a deci-

sion in his favour," is unjustified. :

3 "The plaintiff in the caée at bar has no right to a deq:;- .

n s

sion in his favour,“ is unjustified.

According to the canons of inductive'logic, joint assertion of these

jwroposiﬂti,ons might be reasonsble. If in the legal context joint asserti:bn

¢
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( » of them would never be reasonable, that cannot be because of the nature

of inductive reasoning. (I would remind the reader that patterns of

’ inductive reaéoning need not be held to be radically different in the

4 L 4

"pract1ca1" case as compared with thé "'theorétical” - v. Harman 1976,
p.451 ' ; Cohen 1977, p.127. For treatments gf the lotteg paradox, v.

_ Levi, pp. 38-42, Harman 1973, pp.155-161; Lehrer, pp.192-196; Cohen

L3

11977, p. 321f ) Again, there 1s no general mogel of reasonable lmgulstic

v

behaviour that renders compelling the picture of Hercules Jusnfmbly

p:jonouncing judgement in every case. Whether that picture represents

-g real possibility of not, is undetermined by anythirig Professor Dworkin
. ]

il

says.

%2

)

It might be objected at- this point that the restriction of
reasr;nable linguistic lbehaviour to behaviour governed by the canons of
~ deductive logic and of an inductive logic that applies at the level of
individual sentences 'i's dupfairly prejudicial 1:.o Professor Dworkin's
érgument. Ha::,n't it already been shown that uthe acceptability of a
legal pfgpositiori cannot be tested “for that proposition alone, and that
whole theories must be compared. In that case it could not make sen‘sé
" to nre;j ect all theo.ries that contained 2) above, and sll theories that
R contained 3). If sentence 1) above is true, then one ﬁf 2) or 3) must
. ) | iwe faise;'“’and tﬁe lottery paradox ‘cannot create difficulties fof' induc-
tive reasoning that is holistic. Of <;.o\urse this objacgim'is illitaken

.

m the sense- m wh:u:h it J.s intended for the holistxc solution to the

e

} , . lottery paradox iﬁ just to say that cetcns/panbus there is nothing
to. choose between a %theory that makes 2) fﬁlsg and a theory that ‘makes

- ' 3) false, The reasonableness of ;assertilng oﬁe/ ;athé:‘-'tha'n the other is

v
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justified remains in question even if inductive reasoning is holistic.
But independently of this, the appeal to canons of acceptability for
whole theories is interesting because it raises another problem about .

the justification of legal propositions. The problem is that if

‘theories are constructed at all in such a way that each of then has, at

least one.consequence different from the consequences of all other

stheories, the canons that rank«them cannot be applied to all the pos-
*sible theories 'that can be constructed, because the class of all pos-
sible theories that can be constructed in a language cannot be enumerated.

I3

The result of this'is that there can be no computation once and for all . ' ' {

LA

of ranking of \all possible theories (v. Putmam 1975b, pp.284,290,302). “z :
'Iﬁ‘e meaning of this resuli is that more and more inclusive classes of
: thelories can be rankec; so thﬁt_there will be bett(er and better rankings, J
but, there can be no "best" ranking that can Be ’carried out. Thus, ‘
choice of theory will be a function of both the canon of acceptability
and the incomple,:te class of theories to which‘ it is applied. This
imparts anllinhererit \('gguenes's -irfto any as?gnmen‘tuof truth yélues to

. _legal propesitions, if that gssiéminent is/made to depend on the activity

N

of theor'y‘ conlstruétion; ,df;d this applies even when thé theories are ' -
'onlly imagined. Profegsor Dworkin has. bizaarely argued that the vague-
. 'r;ess of the tems/,ojf ordinary Iangua\ge\ may be eliminated wben the terms o
occur in legal ,ﬁ;-opositio;'xs because there are within the law rules of

'i.nterpretati‘c{nl which render them precise (v. Dworkin-1%77a, p.68f);l but

it turns out that his ‘own chosen truth-conditions for legal pro;;o‘sitions,
. makes };he identity of the true legal propositions ineliminably vague,

even for a super-theoretician, even 4t a given moment. It is interesting
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that Professor Sobel, for reasons similar to these Godelian ones, once

. -F

expressed the opinion that ideal rule-utilitarianism might have no
c(msequences ‘at all for action, since there could be no identifiably
best set of ideal rules, only sets of better and better rules (v. Sobel

1968, p.156f,fn.); interesting, too, that Professor Dworkin has on’

" occasion nodded approvingly in the direction of rule-utilitarianism

(v. Dworkin 1978a, p.95). '

It might be objected that in spite of these general considera~

" tions, ORA is validated by the niture of legal reasoning because legal

¢ o

reasoning is sui generis. Professor James McGilvray once put forward

this heart-breaking suggestion and something 1ike this is said by

°

ogc.\ Jensen in The Nature of Lelal/ Argument (pp.7-31). The suggestion

is heart-breaking because it is at once a promise, and a refusal to.

il

honour that same promise: it is simply an attempt magically to immunize

" the legal reasoning behind ORA from-any action taken to test its validity.

L K

I shall now explain how tp.ccmstruci an ‘example of a kind of
reasonable l‘ingtiis;i\g: behaviour that is sui generis and conforms to the

law of the excluded middle: I,seiect' more or less at random a set of

v
"

indicativg sentences from my week's reading of novels, newspapers,
magazines,}hilosophy texts, etc.; I traﬁsfom each of fhése sentences
into yes/no questions; I have you sit down in.my presence; I place a
loaded gun to your hesd and order you vt‘o‘aﬁswer the questions one by
one, each within ten seconds of its "b‘e:jmgaskod, and in such a way that
I ¥ill be sble to grasp some intélli_giMé ‘pattern in your responses;
you do so successfully, faspuﬂding in sequences consisfin; ‘of two nefa-
‘tive replies followsd bf an affirmative reply. “In’the ch’-cumst;ances’

——
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your linguistic behaviour is reasonable and for every sentence on the

-

list,-either it or its negation is "held true". Is the legal reasoning

that governs,the judicial patterns of assent and dissent like this?

1

Evidently, if it is sui generis, it is not huius generis. Cuiusnam

jgeneris? That remains to be specifi'ed. The ' position so far is that
ORA is true and ’ghat legal propositions are true in virtue the legal
* ‘theory ideally best at a given moment. From ‘this it can be inferred
either-that ideal legai'theories are always decidable, or, that the
canoﬁs of inductive acceptance for ideal legal theories invariably ~_~
uniquely determine a b'est theory which, a.‘t least for a specia}ly selected
propositibn, contains ‘it or its negation, even if the theory'itself is
not in.éeneral deqidable. This is sul generis indeed.
- The appeal to models of reasonable linguistic Behaviour‘
constitutes not & reply to anti-realism but an Invitation to it to
'deny ORA. Professér Dworkin staies that there are many disciplines in -
. which linguistié practice seems.to challenge. the anti-realist position
- (v. Dworkin 1977b, \p.s). This sgeems to me to be a serious mis-statement
of the situation. In Michael- Dumett's exposition ‘of antl-reallsm,
‘systepatic considerations sbout language’ use/\? language learning are
\
' Tused to derive gemeral principles dalling the propriety of some linguistic
. DPpractice into question. The mere existenccp of the prac&ces can hardly
be ;aid to challenge proposals which demand the reform of those practices. .
'l‘ﬁe anti-realist proposals c\an only be defeated either if they are shown ‘
to be internally i,ng:ohér’ent, or if the justgfiéation of existing practices
- oputweighs the justification of anti-realism. ' But there is no logical

. compulsion to regard the existence of some practice or other as i‘ustifxing

.
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. (? ' itself. At least, this applies 'to Michael Dummett's anti-realism.

P Furthermore, and unfcrtunétely for Professor Dworkin, there

. are anti-realisms even more extreme than Michael Dumiett's;. namely,

.

those defended by Wittgenstein and more recently by Dr. Crispin Wright.

Dr. Wright has argued that the theoriy of mcani\ng'may in general have

‘to be construed more behaviouristically than i%s commonly thoyght, and
. ) }if so, it may have to take 1inguistic<practice as ‘/’given independently
. of any coherent systematic set of. rules that m1ght govern a speaker s
| or hearer s linguistic responses (v. anht 1975? P-246f; 1975c) Thus
he proposes that if people accept the law of the excluded middle, then
even if ant.i-realism is correct, the law need noti be given up; rather
it may simply have to be admitted that linguistic and inferential
practices should not be taken to ref»}ect any kind of systematic gn_d_e_:_l_':-
‘standing (v. Wright 1975a, p.243f). Perhaps in the light of an extreme
ﬁittg@nstei!}ian conventionalism, the objection that legal r;asoning is
sui gener,is has soxl;e force.
\ Can Professor Dworkin be an extreme conventionalist in th.e
manner of the late Wittgenstein? My own reaction to this suggestion is
’ to be both amused and confused at the same time. If the suggestion
were correct, I have no idea what its practical cdnsequences would be.
1 have, however, already\suggested that Professor Dworkin's theory of

‘the meanmg of legal proposit1ons must be regarded as a hol1st1c one;

certunly there are well- known links betweer holxsuc theones of meaning’

and behavmunst approaches to the problem of meam.ng; and so one link
might be mde between Pfofessor Dworkin's 1dy§s and an idea that is at

least frequently attributed to the late Wittgenstem In the same vein,
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perhaps Michael Dummett's rejection of holistic theories of meaning
could be'\linked up with His re;ection‘of Wittgenstein's extreme con-
Ventionalisfin; this would provide. further evidence forat least an
affinity between certain lines ‘of thought, one of y{hich, at least,
is clearly evinced in Professor DvorkKin's work. If it weren;t the '

embarassmg intrusion of ORA, .one might argue that Professor Dworkin's

attack on legal positivism is-better explained as an attack on the

atomistic nature of legal positivism rather than on its anti-rgalist
violation of the excluded middle. But ﬁavix’zg\gired these speculations,
I leave it to the reader to draw conclusions. . T
’ There is, however, one markedly Wittgensteinim sortie that
Professor has made, which in my view cdlls .for comment, 'In "No Right

'

i Answer?" Professor desc‘;ibes an "enterprise' in which the participants

Aor

undertake to assign truth-values to propositions about the characters

\\‘ o in David Copperfield where these propositions are not entailed by. the

propositions that Dickens actually included ‘in David Copperfield o(v’ .

Dworkin 1977a, pp.73-83). He a1§o calls this "entezprisg" 8 "game'",

and describes a number of sets of rules according to which it could be

piayed. , The preferred set of rules consists of only a single recursive

e

J *
! . . ale which operates for a start on just the sentences contained in the
novel;\and it is ‘analogous \&’o the truth-conditions that Professor Dworkin
- proposes for legal propositions.

"The riles of this third form of the game provide
- ' ithat a further proposition about David is assertable as
) -true (or deniable as false) if that further proposz-
“tion provides a better (or worse) fit than its nega-
tion with proposinons already established, because’
- it explains in a more satisfactory way why' David .was
o, yhat he was, or sald what he said or da.d wbat he did,

O | ) ¢ . . -’-.{‘(cont'd.) | tn
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"

_according to those already established proposi-

tions. In fact literary criticism often takes . ”
the form-of an exercise! closer to this -

third form of excerc1se ‘than >to either of the

other two."

<
¢
- e e ek b st P S R

T ‘ l :
= ' (Dworkin 1977a, p-75)

" . : N I

According to Professor Dworkin, this form of ‘the game is such that the = i

R
—

--number of questions about Daviq Copperfield for which s "right"
answer is undetermined in the game consists cf a class of "very bormg “jmf:'

questmns no one would w1sh to- ask“ {v. Dwork:m 1977a, p.75). This

BT Rt S T o e e
S\ 1

N , game is "held to provide an analNogy for judicial activity, with the
'ideql of "narrative consistency' replacing "equality of respect for

persons".

"‘.

The employment of a verbasl game to argue for the possibility

4

of the?well-nigh universal éatisfactirm of the law of the emluded.

e

middlé fpr what seems @ most unlikely class of propositions is quite
. Wittgensteinian, I*think. But the employment of the game in an smalogicsl

argument about the actoal tules used in current practice in a specifié ,#
R N . v ———— Y S N . o

, and unrelated,linguiéiic domain seems to me to be zlien to Wittgenstein's .
A . '
chiaracteristic technigue. Ifi particular the game itself in this case

requires so mich linguistic sophis‘ticatioﬁ on the part of the 'playeztjsr '. * &
" that it b&n hardly be used to iiluninate any very specific linguistic . E
puzzle that arises in that" practice, ; K , P
. - " 'The chief mterest of the game lies in the peculiar way it

seems to parody.realisa. Giie's reaction - -to it can only be that if the

reality of Yegal rights and duties is, as detorninod by Judicial dctivity, -

5 e
g ’ . comparable to the reality of David and Sturfqrth and Little‘ Em'ly g_t_' _gl., f
) . then logal rights and dnties are fictious after all. This is not uraly‘ %

( ) \ a 5oke or a hyperbole, Professor Dworkin in fu:t SOERS tiba only vagualy

-
1
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0 aware of the implications of his own ‘views. For 1't is perfec;.ly clear -
that the propos:.tions about Davxd Copperf;eld asserted as tmg according

the mle @.E the gane are not true of Dav:.d Copperfield. - For the same’

~

/game/ might be played by two different sets of paxticiptmts, edch set

e 8

- following the same. mle but playing independently of the other set. . . 0
T Now plainly, the order in which propositzons Are But up- for consmera-
7 : ‘ tion by the sets qf participants will in part detemine the totality

of propositions abont Davzd accepted as true at any given time. This e

b

is *ﬁeqause the mle lﬁces rpference to "prnposmtions aiready establ:.shed"
X ‘ < 'rh v/1f ‘each group begﬁ\ns by considenng . dlffer;nt propositmn, the ; {

totglities of propos;t:;ms accepted by one , group at a given time may

T contain the negations of pmontions apcgyted as true bry ‘the other .

. . . 7

group at the same time. -Thas, David may Coie to satisfy centradictory

predicates; - "rﬁis _surely suggest's that th;e is no David for the propo-
sitions %o be true’ of; if the propositions are true they are true nqt
r s -7 /:Ln v/:.rtue of ‘the way David Copperfzeld is, but\m virtue of the’ ﬁctmn- )
% 1 CoeT alizing activzties of the dafferent groups, "and David himself drops
L o out of the picture. Of qonrse,, the rule of thevgue might be altered
- 'so that us the game conti.ntms to be played by both groups, oily utd all .
conjunctions' of & cortlin length are compared - the length being deter- .’ /-
‘mined by the amount of time dur‘ing which the gue has already been played -
. N B . | and the propositions xsscrtible as ‘true ‘are idcnnﬁed as thosc which ”
T a:hmbers of the best nnkod conjunction. - ’nxis, of course, is K

. holisn &n ovar apin 1‘ha fact tlut Professar Dwrkin fails to, rulize

:lts applicltim in’ the case of the gm givas rise to s mspicicu that -~
t AP
nlso faﬂs to rocpgaiu the iquliqnfms ‘of his denitl of the secret




:

@

book theory ﬁnf legal pfopositions.

-~

5

In any case, as far as the literary

game is concerned the mtroducnon of holism makes the game appear

s

even nore pomtless than it would otherwise have seemed - for if. the-

Q

object of the gane ‘is to determine the "truth" of proposnions, why

proposn::wn, then considering con:nnctmns with: two con:nuncts, and then

-

»

'J should the pa.rtmxpants waste their time by beginnmg wn:h one atomic

three-membered conjunctions, etc. ? _Why not simply begin with maxmal

cons:,stem: sets of sen“tences, "compLQte novels" as Richard Jeffrey says,

' that 15, poss;bie worlds, each with a ]ustdry a;??mg at the last momént

" of ‘the novel‘l Of all thé possible worlds in which the- sentences of

; David Copperﬁeld are true, the part1c1panr.s worild choose the one which'

Ve

provuied the'\best.,explanatiqx}% for David Coppe;-field.

That tbls is not

a sensible enterprise is crear, but "it seems to me 'that 1t is what -

o

\

Prbfessor Dworkms' gane amounts to, 1f it is c;nstrued as an, effu‘rt”

,,w

[

to na:.ntain by and large the 1aw of the excluded middle for fict:.onal

w4

‘n

¢

N

I

d1scogrse‘ o s L

- /9 P,rofessorf Dworkxp c;alms that, only

a/ few very bormg questions "
. S vauld be left without a _right answer 1f the gane was played accordmg

j [ to h;s ;qtle Did Caesnr d‘ross the Bnbicon in the David Copperfieid

o, wofm? Pcrﬁaps a8 world 4n which he didn't better explamg Dav1d than
‘ aw rld in nlricb he did. Certainly the question whethqr Caesar crossed

it opens’

i e the Rubicon in the world of Dwid ‘CopperEield ‘s not bﬂi’m*n

ST whole new vistas. Or consider enother kind of cise: in an intro-

, ot 5 ducu%n to George Bliot's The Mill on the Floss, Gordon Haight °xplﬁi“5

T e the’ rmfer that “the gacmphy of the novel is confused because Goorge * “

B <

Eliot cvus mitially unfuili;r with Lincolnshzre, where the novel is set,. v
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(: }o v s /so that‘ the early landscapes are reminiscent of Warwickshire, where ;
George Eliot “was bom, but after the novel was in’progress she visited iy 3
) Q Lincolnshire and the 1andscapes of the novel change while its settmg . \

3 ) remains t.he same (v. Eliot, p.v). For the particzpants of Professor i
% P T Dworkin's-game, this sort of xeasonmg appears to be 1nadm1551b1e, they .

might be dr1ven to conclude that really 'I‘he M111 o the Floss isn't

‘set in England at all perhaps in the poss1ble world which best instan- -

tiates Thp Mill on the Floss, the action,takes place on a planet other

v - Q. \
[ * t
¢

. / than Eart?perhaps The Mill on the Floss is science fiction.
; The problem of an author's inconsiétencf can be even more ~‘

3

‘serious than this, however, for Dworkinian gamesters. Here are the . ;

comments of W.F. Jackson Kr{iéht, a translator of the Aeneid:

Do ‘"There are little misfits and incongruities in the, ‘
) Aeneid.as we have, it, but so thefe probably are in : ‘ 1
all long literary works, especially the greatest, = , £
The same remark or action may be attributed and in '
( another to someorie else; and sometimes it is hard A
. Ca o . to, see how a period of time, or s distance, squdres
L ., with what Virgil has said in some other part of the
\ ’ " poem. None of these¢ 1ittle oversights matter. .
Ny ; Possibly Virgil would ‘have corrected some of them ‘ '
: . * . if he had lived."” . )

' P e ! R '
. > (Virgil, p.19)

. o ’
'

. . JIf what Jackson nght says is true, then Professor Dworkin's game my

frequentiy be: npossible. For-'given a litersry work contammg any

contradiction, hoever trifling, the assertmn as true of its pZ'OPOSI- i ” ’
. ' ~ tions by tel\w participants will. commit them to the assertibility of - = '
. . \ everx proposition. This is not just a siny problen. if loglc is

taken seﬁmsly as sonehov nodelling the underlying structure of the

Q .

language people use, then the fact that people are willing to overlook o
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contradictions in fiction shows something {xb‘out their undérstanding of
. L3 ’
fictional language, ‘and logicians are rightly interested in this,

Professor John Woods, for instance, has argued that the logic of

" fiction is a modal logit, so that contradictions in fiction occur within

the scope of suppressed operator and are naturally not understood as

Y

real contradictions (v. Woods, passim).

‘ Professor Dworkin by. coﬁtrast mighi offor‘us a theory of
mistakes. In the Mostellaria, Pl‘autus'makes his heroine Philematium W
the daughter of a non«Atheman, thls has the evidently unintended conse-v

quence that as a manumttod slave shé¢ could not lawfully marry her

Athenian love:r, the issue is never raised in the play, which has an\

ostensibly happy‘,ending (v. Plautus, p.xv), Now it would be one thing

to say that there is an inconsistency in Plautus' plot, quite another

to suggest that Plautus must have represen'ted‘P}ﬁlematium falsely, that ’
she must have been an Athenlan after a11 because t.hat better explams
the action of the play. Is ~th15 how the language game is played"
Professor Dworkin' s remark about 11torary criticxsm takmg
the fom ‘of his gnme is rldicuious. The sort of 1‘83115!&‘ about flcmona’l
L

charactors exemplified in the game is perhaps most widely assocuted

w1th AC. Bradley s Shakespearean Tragedy, which appeared in 1904; when

Bradley' s name is mentioned nowadays it is usually to claim that per-

- haps he did not roany espouse the naturalistic approach for which he

- ‘has been 80 nuch reviled ever since (v. e.g. Hatson, p.124; Wilson

lgnight, p-v). Wilson Knight‘ oxtraordinanly influential The Wheel
of Fn-e, pubhshod in 1930 and. mtroduced by T.S. Eliot, roundly condems
the mturalistic approaoh and goes so far as to ‘gg,;hew even the use- of

4‘,/ ' ' v

.
8
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0 - ' the word "character" (v. Wilson Knight, pp.9-12); in 1933 L.C. Knights!
\ scathing attack on naturalistic approaches to character appeared - in
an essay astringently emtitled "How Many Children had Lady Macbeth?"
* in which Wilson Knight is cited wioth approval (v. el(n;‘tgms, p.17.).
o . = One might compare Bernard Williams' much larer remrg: "part of \‘rrhat D
it is for Lad){ Macbeth,tq be a fictional woman is that there are many
queations to which with regard to any real womarx, there must be answega
(though we may not know what they are), but which have nO aNSWers in the
case. of Lady Macbeth" (Williams 19735, p.71); or Dummett's remarks about
Hamlet's moustache (v. Dummett 1977, p.3ééf). uWilsiLKnight's influence
/c\aﬁW150 be traced in 'the work of even so conser'\f“ative a critic as o
: C.s. l.‘\ewfs, whose 1942 British Academy Lecture is called "Hamlet: The

‘ i

' Prmceé\z& %oem?" Not. surprisingly, the prince 1s reJ ected in favour
of the poen} Ete attack on natural:.stlc approaches to character was
most -strongly fought in connecnon with Shakespeare s characters, but

not long after Bradley wrote Shakespearean Tragedy, Henry James began .

to write the Prefaces to'the New York Edition of hls works, which sare

widely regarded as laying the foundanons for modern cntzcism of the
novel. Does Professor-Dworkin perhaps suppose that these Prefaces
contain Henry James' spe,bulat;xons as to the circumstances and motives

i ‘ that might best explain characters' attitudes and“ behaviour? In the

first of rheae Prefaces, the ?t.eface to Ro.derick .Hudson, the eaamcters X ‘
of that novel ar; 'diswsse:i- that is, Henry James' treatment of them

is discussed the najor po.int pf the Preface beinhg that structure of

the nove; can be. seen ‘to be centred on Rowland Mallet instead of

Roderiek Hudson, though Jues declares that he was’ unaware of this

wlgen Roderick Hudson ,waa writtep in the nid~1870'§. wm regard to ‘the

-
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o

"subject" of the novel, James comments:

"Really, universally, relations stop nowhere, and

the exquisite problem of the artist is eternally

but to draw, by a geometry of his own, the circle °
. within which they shall happily appesr to do so...
The prime effect of so sustained a system, so
prepared a surface, is to lead on and on; while .
the fascination of following resides, by.the same
token in the presumability somewhere of a convenieént,
a visibly appointed stopping-place: Art would be
easy indeed if, by a fond power disposed to "patronize’
it, such conveniences, such simplifications had been
provzded. We have as the case stands to invent and
establish them, to arrive at them by-a difficult,
: dire process.of 'selection and conparison, .0f surrender

and sacrifice.”

. . &
' ‘ *}f ‘ (Janmes 1969, p.10)
Placed beside this ‘;l)ass’age, the awful poverty of Professor Dworkin' g
fatuous vision of literary c;iticism‘ stands exposed, for the point of
Jaqnés' ren?;rks is just that the;e: is nothing to be gained and every-
thing to be lost in pretending that art is "reality". And the bearing
of .this Point on discussia\'ﬁ’s of 'literftry ch“aractei-s, ‘is that literaﬁ '
criticism mxst‘deal with questions about the construction and the func- '
tions of 11terary c}mracters, in ways that would make no sensge if
ﬁterary characters were to be regarded as having a reality indcpendent
of literary art., To maintain a Dworl/nman realism about literary
characters is, it seems to me, to ignore what must be characteristic
of fictional nodes of Iiterature. ‘The suggestion that Piterary criticism
m.ght or should be carri!d out altmg Dworkinian lines appears to me to
be a recomendation in f&vour of the abdicat:on of the critical function.
As a literary critic, Janes himself well understood the uses that

chancters can have. Jaﬂcs‘ ‘critical discussion of his treatment of

Henri,etta Stackpole in the Prefalce to The Portrait of 8 Lady can be

seen as southing of a precursor of the famous distinction ude 1n
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Q = E.M. Forster s Aspects of the Novel between ‘"round" and "flat" . .

chamcters -8 distinction that "real:.sm" about fa.ctmn is :mcapable

of making {v. James 1966, p.xvff; Forster, pp.-’75-85).° Northrop. Frye,.

perhaps the foremost 'living literary critic, hes noted this distinction

X » and comments unfavéurably on Forster's own i)réfexence i\n‘hisib noveiistiE
practu;e for 11fe-11ke or “round" characte'rs as opposed to stock or )
"flat" characters. "a contrast s mrked .+« between the refmed write:t

. too finnicky for p@pular formulas, and the major one who exploits them .o
ruthlessly" (Frye 1957, p.168’}.’~ 'l'he “'ma:'ior one" refgr;:éd to 'here is

Charles Dickens, and the novel under discussmn is Davﬂ Copperfleld

Professor Frye goes much farthe*r than Forster would: . L)

"All life-like characters, whether. in drama or fiction, .
owe their consistency to the appropriatepess of the -
stock type which elongs to théir dramat c functlon‘

sary to the character as a skeleton is
plays it." In ‘ P

This passage is quoted w:Lth approval in t.he lead ng English expoS:.tion -

of stmcturahst htarary criucxsm, 7): Jonathan Culler's § tructural;st
"“ ! ' , ‘ v o4y * ¢

Poetics v, Culler, p- ﬁS) , SN T \

; : ‘ - I have spent some¢ time on this matter becaus& Professor Dworkin -
seems to have placed a pood deal of weight on the fact that one of his

cnt:.cs has “accepted the analogy" hetween ‘the Daud C@perfield game, '

‘1,‘

which Professor Dworkin calls "literary crit:.cism" .and Iaw (v Dworkin
‘ . 1978&, p.332). 'rhe s:xitic is Professor Munzer, who | cnns the analogy -
| . v : "tmhelpful" {v. Mimzer, p: 1056f) ‘Professor, Nunzer raises the‘hterary,w.

question of how much the deceived wife, Maggie Verver, in Hemry James'

The Golden Bowl, knows sbout hex 'husband's affair with her.own mother- .
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in-law. Professor Munzer méiniains that there is no right answer'to .

this question. Professor Dworkm replles:that if thJ.s is Professor n

S
2

Munzer s vzew, that q,s\because he "cites" the opinmns of 11terary y
“cr;tms on both sides of the questmn CV. Dwozrkin. 1978a,ﬁp 333; "c:.tes"
is m quotes, because Professor Munzer doesn't cite-a smgle cntlc)
Professor Dworkm h:unsalf appears to believe that it is a serlous
_literary questmn whot,her David Copperﬁeld “had a homosexual affair

u with Steerfoi-th“‘ (Dworkin 1977a, p.73' he cites no cr:tlcls ezther) .

.In the absence of any reference, to. either the theory or the practice
of actual I1terary cmtms, the dlscussron of -these points takes place
:m ah mtellectual vacuum. It is hardly surprlsmg that Professor
Munzer 5 q\ie‘s;.\ion %15 not among thqse troated in Henry James' Preface

. to The Golden Bowl, nor in’ Leon Edel's analysis in the last volume of

his famous biography (v. Edel, p.208-220); nor in the discussions of

The Golden‘ Bowl by Graham Greene or Stephen "Spender or F;ﬁ. Dupee or

Ju 1M, Stewart, the ques'czon As not so ‘much boring as pomtless, as

"asked for Professor Munzer l;akes no attempt to raise 1t in anjr con-

_ nection’ with the novel on wh1ch it is based. - Like Professor Dworkin's
i 3uestion about Darid,’qnd steerforth it "seems mereily vulggr. 0f course,
'to be vulgar is noi to be bad: but to be pointlessly vnlgar, in the

| service of aeademc aims, can harcny be thought to be good‘ B '

Professor Dwoﬁkin makes the point /that cr;itxcs d\nsagree about '

v

ous and important exanple concerns‘x the develop-

the 1nterpretation of tx narrative-line in many works of fzctmn. This .

is certamly true. A £

Dment of the narrative in| Paradise Lost. Whether Paradise Last is ‘a
|
“work of fiction", is of course, & question for- literiry ei{itzcs.

- ¥
t
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Great controversy has raged ov'e:r whether thé narrative is consistent

or not. One m1ght contrast Lewm s A Preface to "Paradlese Lost" with

)

Waldock's "'Paradxse Lost" and Its Critics. If Professor Dworkin were

- to be bel/ieved, all the critics ougi;‘c, to Have been trying to produce
the most consistent narrative interpretation possible, given the text
c;f lf'araciise Lost. This is expressly ccmtrax:y to ‘Waldock's aim since

he wants to show how the structure of Paradise Lost can be bettﬁ

understood on the assumption that it was in part determined by Milton's . /

« comparative :’mexperiénce and naiveté in connection with narrative tech- /
nique (v. Waldock, p 17ff) Again; on Professor Dworkin's account . / 0
all the mterpretations of Paradise Lost are in competlnon, and only
one of them can be top mterpretat;on. That interpretation provides .

the true nerrative of Paradise Lost. The disagreement is about which
; mterpretatmn is really ‘top interpretation. Here, however, is a rather |

[y

differént view of the controversies wh1ch have M11ton as their centre,

x»expressed by Professor Christopher R:.cks ' = ’/
. ~+ "Of the needs to vhich he mim.stars, ‘one of the )
greatest is our need to commit ourselves in pas- ;

sionate argument about literature. Not as part
of the academic -industry, but because’ literature
, : ) ; is a supreme controversy concerning "the best . .
. - that has been thought and said in thie world" (to 1
N S . adopt the words which Matthew Arnbld applied to
' ' ' culture} By the ‘energy and sincerity of his, N

pdetry, Milton stands - as no other -poet quite : ‘

do#s - in hesrtening and necessary opposition to’

an aesthelicisms. old and new." (Milton, p.xi)

i~
“3r

-

. o Professor Dyorkin seens entirely‘mware that the. conflictmg inter~
| pretations to vhich a work of ‘lite ture may give rise arc to ’oe galued
; - in thensalves, and not just inciden 11)', as 8 sort o% snde-show to o

. / 7
I L , the min nttrnctxm, which consists /df "getting the facts" Edmund
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Wilson once wrote an essay called "The Ambiguity of Henry James". As

it appears in the third edition of The Triple Thinkers, it has appended

to it two postscripts, each of which significantly reverses interpretive

judgements contained in what had éarliar been published. If Wilson's

N

aim had been to come up with a single unified consistent interpretation,

his method of publicdtion would have been incomprehensible. But since,
ins}:ead, it is amb'iguity itself that is at the heart of the matter, -

any hostility directed against a mltipliucitypf interpretations cannot

but be thoughst of as ill-judged. Ambiguity, multiple, interpretation,

. @ ' N
. tension, contradiction - for greet critics like William Empson and

Clearth Brooks, these are at the heart of 11terary expenence At the

end of The Secular Scripture, Northrop Frye suggests that the mterpre-

tive experiences)that works of art and interpretations of worky of
literature afford are such as to make a human being's situation a little
litérature, even for the interpreter, affords the opportu-

nity of free imaginative creation. The poliferation of conflicting

&

interpretations is to beaencouraged, for the bbdy of literature "is

+  mot an ordered hierarchy, but an interpenetrating world, where every

-unit of verbal experience is a monad reflectmg an the others" (v.

A

Frye 1975, p.185ff). Catholic:.ty need not mean lack of dxscnmmatmn s
but merely a willingness to benefit from variéty - "the reader, the
mental traveller, is the hero of 1it6raturo‘, or at least of what he has

read" (v. Fryé 1976, p.185). Professor Dworkin, by contrast, in making

o Dav;d Copperfield "real”, surreptitiously mansges to eliminate the

craativity of the reader from literary axperience.

[P
oL ‘e '
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@- A Profes$or Dworkin pal}idly claimsl that literary critics A
. assume the superiority of some competing interp‘retat%ons of literary
works over others. This he clq.ims is argument for realism with regard
"to the value of interpretations. Professor Frye's view 'is pragmatic:
‘somei‘ interpretatirns, like some works of literature repay attention
‘more than others do. Of the rankmg of literary works, he fays \that
K "the whole procedure involved is an anxiety neurosls proupted by a
moral censor, and is totally devoid of content" (Frye 1957, p.24).' I
a,have no doxrbp ﬁe would say the same about the ranking 'of interpretations.
. I conclude that Professér Dworkin's one sustained attempt to
«  present a credible model of reasonable non-legal linguistic -behaviour

‘conforming to requirements of realism is a distial failure. Anti-realism

is a position expréss;y tailored td account for linguistic behaviour.

2
ey

. Realism, by contrast, has to be reconciled with the limitations' of

o

speakers and hearers. The 1dea of argumg for realism by appeahng to

linguistic behaviour can only be judged perverse.

-~

~ B ~

X 8. Final Doubts about Realism, Ant;-Realisn, and the Mean:mg of
- Propositions of Law

This is the las‘t Bsection: of Part’ Twp of this essay. LIn a
vay I am sox:ry to have to write it - not because 1 ’wanr to go on con- . N
-éidering realism and anti-realism ad infinitum, but because I am well

aware that what mst appear in this section can only cast doubt on the

iplan and the content of the two 1ong sactmns that have gone before it.

The main result of those sections, insofar as “the interpretation of

. : \ ‘ Professor Workm s legal philosophy is concernad was a la.rgely negatxve

conclusion, v:.z., that Profas.sor Dworkin's idaas about the nming of

s
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leg;1 propositions are-&mo;phoms, and that any Eiiempt to characterize
his views as either realist or ;nti-realist must be attended with the
difficulties of reconciling conflicting themés.

. But in this section it will be suggested that the problem
apparently posed by fnti-realism may have Beén improperly conceiveq

as such to begin with. If this is correct, it would bespeak a merely

.

depressing confusion. ' ' .
1 . * Professor Dworkin propogei both that legal positivists cann&t
} ~ assign any str;ightforward sense to controve;giél propositions of law,
and that. legal positivists are~;nti-f§aiists (v. i?77a,p.8). If legal

positivists were anti-realists, and really believed that the sense of

Y

any legal proposition was to be given in terms of certain conditions -

viz., the conditions in .which it might be demég;trated %eyon@ contro-
» v .
versy that the assertion of a legal proposition was warrdnted - then

ih logical positivists would have absolutely no trouble in assigning a

éense‘to a controversial legal proposition. = The sense of a controversial

¢

legal proposition would be given in terms of the conditions in‘which

. ' /b' )

its assertion as a proposition of law would be uncontroversially wirranted.
' B ~ )

This is elementary. Anti-realism has no difficulty with the sense of ‘

; ' controversial propositions of law. On an anti-realist view,. they are
not senseless; and they are not aésertible. ) .

't

Then what in the world can Professor Dworkin have been thinking -
of? There is some evidence that he has confused anti-realism with the
¢, N DY - o
kind of verificationism associated with logical positivism. Michael

4

Duniett,ﬁqs'spggested that, quite'apgrt from their holding-that the
-r S ,’meaning)of a‘'sentence is to baléiven‘in teris of the conditions under

O . which it would be verified, the logical posit%ist‘s may have believed

. . . ‘ » . 1
8 . .

’ ' ~
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by

undecidable sentences to be senseless. But in that -case they would

have been realistS' : :

“The logical positivists can, as already noted,

bei mterpreted as holding that the only méaningful

sentences are those that are deCJ.dable, and hence

as advancing a theory of meaning that was realistic
3 and verificationist at the same time: this would

explain their failure to repudiate classmal logic
. , on verlflcatmnlst grounds."

g
§
o
£
¥
4
2"
3
4

t
(Dummett 1973, p.589; emphas:Ls mme)

A similar charge about logical p051t1vism has been made by Gordon Baker -
' the only writer I know to have tried explicitly to import anti-realism
4. ) " into 1éga1 positivism (v. Bak;r 1977, pp.44;57).

- . S, 'L'inde‘ed; 6rthod’ox logical.positivism is a version

A ( of Classical Semantics, with a restrictive notion
ﬁ o . . of what counts as a truth condition." .

GAL

’ pon (Baker 1974. p.166)
Certainly the transformation of orthodox 1og1ca1 positivism mto hohsm,
which is ‘in one sharp sense neither reahst nor anti-realist, seems to
have been motivated by the desire preusely to maintain some ‘accomo-

gy
dating relationshlp betwsen vemfa.cauom.sm broadly concewod, and a ©

' logic with ¢classical qv:lar_lta.flers and connect:wes (v, Hempel, pp.421-426;
"’ . 428-432).° uchal positivists, so far as I know, have not expiicitly
/» , . pi*o'pqsed abandoning class-q'.ca]‘ logic: perhaps they are to be classed
with logical positivists..

Is' there any reason to stippose that Professor Dworkin might

. ' have confused the verificationism of the ‘logical positivists with the

B!
views of conteuporary anti-realists? There are possibly three reasons

' .for supposing thxs'

, o " Y
o . . ,
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i. The first is the striking irrelevance of Professor
‘ : .
Dworkin's major arguments in "No Right Answer?" and "Can Rights Be
Controversial?", to the problem poséd for ORA by anti-realism. The ‘

strhtegy of the ax"ments is such that they seem to be address.ed to

persons who na:.ntam that proposztions about the law or propositions

sbout f1ct10na.1 charactex‘s cannot be true or false at all, even when

there is _greemcnt about which of 2 pair consistm‘g of a proposition

and its negation nay be wamntedly asserted. .

In both "Np Right Answer?" and "Can Rights Be Controversial?"
" an enterprise is deﬁcrpibed, the activity of whose participants consists
in the asser:tion of proposition.;,ﬂ_abogt fictional charg.‘c!:ers‘ in one
case and about law in the other. Thls activity is governed by "ground*
rules" with which the partic:ipmts are familiar, and which even a |
"philosop;ner" ngy lehrn,‘:‘by regularly joining éhe literary games-players
or by geing to law .schooi. as the case n.{y be (v. Dworkin 1977a, pp.73-
76,79; 1978a, p.283). The philosopher will come to learn that claims
shout truth and fs;;ny made within the enterprise By be different -
.fm those that night be made from & standpoint external to the enter-
prise (Dworkin 19773, p. 81; 1978s, p.288). As a ‘result| he may come
‘to learn to use the words "true" and "false" in a new way. ‘There will
’I'be broad. agreement’ among the participants in the enterprise as to whnt
propositions should be asserted., But sometimes there will be disagree-
ments, Yet cven so, the propusui:ns over which there 1s disagree-mt ‘
will be true or fnlse, at least from the point of view of the partici-
pants. This must be tho case, ‘because their disagreements are precisely
g_verl’t_he question vhether the i)roposg,tioné are true or false,

.

e
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‘l‘he anulumt thus baldly snmnze& is plainly not cogent.
(I hope I have not bean unfur ) Messor Dwork,m takes a fau ammmt ' R

-
’

' enents must be rea;list concepts. And nothmg

th:t he- says ‘even encourages' the belief that iaecause propositions about

L4

Iu or litmturc may sonetiles be qorrectly j ged truc or fatse. the

infeﬁcnco is warmtod that thcy mst a;wayi be true or falsq, even in -

o~ . <

the cbsence of agremnt. as to uhether thezr t.ruth or fclsity can be’ S

C " - dmnstntad Only in cmjuncticn vith a rulist conc&ptian of truth ' K
S \.,wcum such an infcrence be wamnted, It follows that Prafessor Duoi‘kin w
IR camlot use his argmants against’’ thosé who reject such a concepticm. L ’

. : LD I Since lbgicqu positivists, however, adopt a m].is‘t. logic, an. crgulent
) o ,' ) | that csub:lishod Legal praposit.ims as potenti;l truth besrers, would

ﬁ% ¥ - ‘f&’/% tf:en gg_' facto astabnsh lagal propositions as actually true or
K I - . ﬁhe. r.mt cmr:* !lormcr, laziul positivists arc stu»typiculy

I/ IR LN . N

L tlta sm of pooplo vho mld detiy 'that legal prapnsitigns can be true o

C or ﬂlu __g_t_:_ cbutt Profbnor ﬁmrkin' urgutmt 13 t.herafate uiccly
’jﬂ‘q“‘ ﬁaﬂorgd for to inprd&s lﬁgi.cu pcsitivists, but not mti-rnlists. :
SR, ‘But cml.d*.an lﬁti\-mlist concaption of t:mth be' ucribea to -
| i ﬂgyogm' '-m m"? 1t not,

psis ﬂmud be,,uutemble. }Lare T L
‘*é&c}xf&i m‘dhpﬁm m:m he nds;:‘ R
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ego:Lsts, altruists; universal altnusts, as each of them or as the =~ -
reader pleases.

¢

. Let the: "enterprise" be construed as a kmd of coordinatmn
problen, requiring, in particular, eoordim.tion of assertmn.v The -

C partxcxpants each want to assert the sane thmgs that other part:.c:.- .

dean,t.s assert. For each particlpa.nt let a preference for coorﬁmatlon . )

- 'of assei'tioi over non-coordination weigh appréciably in the pay-off

scale accozﬂing to which his options -are ranked but not in such a way ™

that coordix@t:.on is always the dominant choxce within the ente::prlse. =

“The purticip\ahts 1(I'Aava othez: aims than mere agreement; these deflect. | v
the ach:wvement of ccordmation, Th‘e'rule of action is for each parti- -
\ ‘ </ cipant to assert as true those proposn’ions that maxinuze his partlcular
: - expected utihty. -This allows for disagreement as to tmth. A propo- ‘ "
o ' s1tx.oh "within the enterpr:.se" is true. 1f (a speczfled degree of) ‘
coordimtiun of ‘assertion of the proposltion is ach1eved its negatmn

v

is true if a’, spaczfiod degree of coordmtibn of assert;on of the

i~

,nagatmn is achieved* otherwise ne;ther it na'r its negation is true or
false. Assertion may be expectod to influence coorditation, so dls- -e

) A ) agreenent nay contmue to-a certam degree after a propos:.tion has ‘ \

E been &stab;xshed as true, if some of the parucipants have _reasoms, TR

ey & : R independant of their desire for. coord:h‘mtion as such, for desu-ing -

~ ~ '

i : I . diffemt solutions td the coordination problon than the ane: consti~ -
S tuted yby the existigag pattoim of - dispps:tions to assartw .When this is.

Nt ;
Pl S ¢ \\ I
2 . \ - 4

R o the u’se the rule of ict;mi uy require than to assart as true a prppo-
. sitim which is ftiu.‘ s:lnce al‘! ‘thp»pmiqipmts vkt.lfn.w“i of, courdination
L - ;Q of asbertion«as-ﬁm L_ﬂoverimm-coop@iﬁ#ﬁon, imd since a’é ﬁ{e em:erprise
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> is set up the ofly outcome .with which assertion-as-neither-true-nor-

[ Y

false could be gssoc:ated is non-coordination, it follows that none of

<@

the part1c1pants has reason to assert of a proposition that it is
rieither” true nor false,'egtcept perhaps occasionally as an intermediary -
\‘strate‘gy in trying to shift i:he pattern of co"o:rd.ination. Fi'nal’ly, it ~=
in general the pay-off for coordmation is high enough or the cost of

d1sagreement or non~coordination great enough it may be ex}Jected that

ag—reement will be reiched on v1rtua11y every propositwn which the

\(‘

partzclpants are ngen to consxder. But even 1f agreement is 1mrar1ab1y

'

: reacheds; so that for every propositmn g:wen to the participants to ' ‘{
consider, either it or its negation were-estabh'she'd as true in the way. - »

outlined, it does not follow that the participants in the enterprise

- A . mst be credu:ed wzth a reahst concepnon of truth for the propoutmng -

[N

f ”’ﬁr}’* I
. ’ in question, in order to account fOr their behaviour. , ":‘
» ' ] In line with all Qf this, belief that a proposition were true ’
-4 . .7 will be explained as belief in the warranted assertzblhty of the Coe

¥ - At Al

S ' proposition, acchrding to the rule of action presupposed by the enter-
s prise. It‘need not }b‘e assumed that the participants nhave any theory
" of truth which is so inconsistent with ‘the accoum given here as to
qo . disturdb seriously the patterr of their thoughts or behaviours; any_ | !
R " .such assuq:tionr about the yractmal efficacy of & theory of truth in

the aetual world wwld be ylainly unraalistlc. On the other hand, "

. ) “a\lthou;h the premt out;l:!m of the notion of truth fur the propositmns ) 1

E] R o ‘\”witkin the, enterprisc‘ ,usy not comspond to the pmicipants' mvn

ff“ ’ . s v mufs a.bout truth 'cr\ mntod assartj.bility, it will. ex hypothosi - o

- ' I : “.\ ) ' ; oo (’ T
(RPN nt :u‘a’st ehcourtga ‘a tendm;y fn assign the saaa tmth»v:luqs to pro~ S ;‘?W&‘

f’s ,o N

b «.&%m"; ~
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There remﬁné'tbe question of thé x.neaning of the propositions"

asserted within the .enterprise and the content of the dzsagreements e

that may arise between partrc:.pants. For, after all, there must be _

some pomt behmd the assertion of a propos:xtzon by one group of
| parucipants in face of the assert:.on by another group of it§ negation.

beyond the satisfaction of a prgfergncg achieved by self-expression.

}n the c'ase of legal propositions, I sixould say‘ that the content of a

legal disagz:sepent is tdzbe understood in terms of a difference in fﬁg

’

probabilities assignea to indicative non-legal propositions sboit human

' action th;t are rac'bgni'zed.as p(;tentiﬁ‘ consequences of the’ legal pro-
%positim in question, if that p%pos1tion is estabhshed as true among
the participants of the legal enterprise. A d:.sagreement about which
_is true out of a pa:r consisting of a legal propositio? or its négation -
gets its point from the pro\aable consequences of the establishnent of |
one of them as true, as opposed to the athei-‘, Part of what a partici- o
I;ant of the legal entcrprizf.e must beiieve when’ ine believes thaf a legal
' proposition is true, is that a cartam recognizahle set of probable
‘ consequences are in fac{:);%;r:\bable sonsequences of the establishnentum,,_
| as true of what he beulves to be true. If such beliefs are shnred
anong the part:.cipants - and this is hardly a strong condition, when x
the propositiqns are . legal proposition;, and tho participants hmrs‘
: ; and judges - then an’answer hts beem suggested 9. questmns about the
“point of legal” disagre«ents, and the nming of 163:1 propositibn,
' such that it duows for dis&mmt. - 131 thﬁ Eue uﬁwtho henterpriu

S of fi}“ling in ﬂte narrativa ﬂe&ils ﬂm: ﬂic&m uy have (mittad £rou‘

bt

mamnd by m'
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just because there seems to be so little of consequence that attaches
\ ]
. to one asseruon as opposed t6 another; but I have aIr?dy Jndlcated 4

L

my diSsatisfacuon with Professor Dworkin's literary speculatlons.

' _That is an account of propositions~asserted-as-tme-within-

’

an-enterpnse which offers not, the slightest encouragement to believe .

that such propos1t10ns obey the law of the excluded middle, no matter | “ ' .

how many of them are assigned truth-velues: Whether the account is, ‘
“true or not, I neither know nor care. ButuProfessor Dworkin has so
- 11tt1e succeeded in ruling it out that one is sorely tempted to supp’iise\

[ he never intended to try. ' PO '
| -ii. There is'a second Ireas'on for Supﬁo.;.ing* that a'nti-reali;m
was nevei- ProfeesOr Dwork:ms' intended [\uctm,'and that somethmg
rather liKe logu:al positivisn has been his/ real quarry. Tlus second

. |\ I \\ L [

. Teason 1s perhaps less a reason than, & suspmion.

0

L

»

R "N‘o/hght Ansuer'?" the argunent based on the "ground Tules ' N
of an enterpnse" is directod agamst an "empiricut philosopher"- SR

{v. Dworkin 1877a, p.BO) The eup:rioist philospher accepts what

. Pi-ofessor ‘Dworkin calls ‘the: denonstrab;hty thesis: ‘

e

o B -~-——-“‘Ehirﬁwstrstem%m 4f -8 propositxon cannot be
1 T g 7. demonstratéd to be trie wftéy all-the hard fucts, -
- L " .. that nitht be relevent:to. its truth are éither known
‘ ’ or ‘stipulated, then: it cammbt be true. By "hard

Ja

A ‘ = *%;‘ | . facts' 1 mean phys: icel facts and-facts about. beheviour o
R IR ' . (including the thmim and attitudes).of people. By . .
e B ? co Tl demonstrated' Iimean’ hu':kﬁ,d by arguments such that . = o

e T anyans who understood the -Ianguage in which the pro- -
P E s i Josition is forwed ‘mast assent’ 0 1ts: truth or, mmd s
e od 01 mmmiw et

» e »
vyt “u '
,,,!". —

'1
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This Ais impossible unless ‘negatioun is nor{-standaurdly d'efix;e‘d. Profes;sor
Dworkimn declares that thls would be accepted by anyone who ‘holds. a
strict forn of enpiricxsm in metaphysics" (Dworkin 19773, p.77); why
such an ehpincist would accept 8 non-standard def:mition of negatmp § (
 is never suggestad Professor Dwo;'krn holds that the thesis provides «

an argumen’c against the truth of legal propositaons in hard cases, ’

[

This, he says, is because’lawyers might reasonably disagree about -the-
interpretation or construa\l of statutes cogé}in‘ing vague terms and can-

nct be convicted of 1:1&atiohality for not assentmg to the. truth o£‘ﬁ/

>

' legal proposit:.on backed by argunent. 'I‘he conclus:wn that legal pro- . -

1 ) ‘\h -
posiuons in ha‘rd cases could not be true 0T false wmnd fvllow on the

/
1

. - demonstrability thesis only, howevg;, if the lawyers continued reason-

- ably to disagre‘a after all the ‘physicai facts and all the facts about

’

, ) people 'S behaviour and thoughts am} attitudes that were relevant to .

/ + the assertibxlity of the pr‘opos:ti]on were mursltallcd in a denonstrative

4

argunent, But there is no 1md}.#te Tedson to conclude that this would

be sg _11’ a1l the facts were taken gecount of, and the argunnt were

5

; g A L really dmstntiveg at least so the "enpnicist philosopher" night
— _ s 'Mwmwmmw:bﬂﬂy theﬁris—‘*wf—_a___
1 * v | _‘ S stﬁtod in tem of 111 the J.éacts, ‘withont refemce to any specifically )

- ¥ < ‘ hw nodes of or cabccitioa for knovledge tho*supﬂosod argument the

A thesis provides ;g&in!t thu truth of legal pxopositims in hard cases

af"

s [ 3 r&ﬁst ugmaﬁt. It is nadé tc look mti-rulist-by the gntuitwn

- «‘f ‘wimpicion rexuding tha Wiciat philesephar" ngunst B
wlxon ‘the argmé /fﬂﬂ the' mund m“le; :of emt‘nprise; 13 d:lract.ed is ‘_

'

mrxsis.fr |
) e
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Ca .o ,
he has specifically denied that any objeqti/'ve moral claim can be true;
and his denial ahas been cii?ad in Professor Dworkin"s work (Dv;orki:r}
1978a, p.349). Professor Dworkin assumes,thaé“éﬂ Mackie™s sthical
view, a i)rovision of ;th‘g Anexl'icah C;m'stitution say, which makes the

°cons’titixtionality of pmxisbmgint dependent on a moral property like,

‘{rielity, is not s‘usceptible to ob'jc‘ctive interpretation, That is‘cor-
rect. But it has nothing to do with the continéency of anybody actually

being abie in the rsal world to demonstrate the truth of any proposition

-«)f RN a A . ¢
1

to anyone. . . ' _ . ;

5

Mackle is & reahst, he i xs not a ver1f1catxonist,, he is not

8 1ogica1 positlvist he is a "stnct" ehpzriclst, e does not believe

that the propr;ety of’ actual :l,ingmstic behaviour must’ be regarded as ,

a donn€ for phllosophy (v. Maclue 1973 p.10£). His main argument

aga:mst the objectiv:ty of values. as he calLs 1t, lias nothing to do o K_H,'

with the neanmgfulness of prescriptive tems or the capacity of s

presc/nptive judgenents to be "objechvely" justxfled. ~ !
"', "Indeed' I would not only reject the varifiability _
prineiple but ‘also deny the conclision commonly ' o
drawn from it,. that soral judgements lack descrip-

tive meaning, ' The assertion that there sre objec-

T e Ttive'values or intrinsioany prescriptive ontities

~ or features of soms kind, which ordinary s e
-, Judgements p:esuppose, is I hold, not meanin Iess )
-'butftlse" L ,

A e (Mack;e mm, p.m))
Tha secondwmmu is cuphcated Pa-ofassor Ducrkin thinks

.t,,‘.,..«w
s a4 K

tlut Hackic is Mttoa to tha view thar nrdinary noral judgmzs ”i’ K
© must be fﬂ“ 01' Miﬁ!ﬁr tﬂﬁ Ao ﬁlu. for Profassor nwo:k;n says Con

‘5’6 - e, d

j»l,!&féwclﬁns ahout %lu ¢mtimi:w

“'r\z Ho

Lit«y \of ctpiul p\m{'ﬂm&u ztmdad /

mwt@
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° false to Mackie's text according to whi d,rguments supporting ‘qvalu- o

J

truth of these is appropnately relatw:ied {v. Mackle, p.SO). One\ .

f
o |
oie roughly cutlined in i) above. ' - ’ . \\

But haven'vt I said that Mackie is g realist? And wasn T \\

relativized notion of truth appropriate \u some purposes mght "be. thb

Al

\
thst an outline of anti-realist notion of truth? Not qu:;te. Indeed  °\
it was an outline of s notion of truth that may hold for propositions ’ \.
whose cpnforiaity with the lav of the excluded middle is highly question- \

’

sble. But thi;e n’re»,mbre ways than one to '\skin a cat, and more than. \

?" one ‘way to arrive at s mon-classical logic, &@ Dummett points out in \

. . ! . ' N \\
"The Philosophical Basis of Intuitionist Logic . "With regard to mathe-

tological class of

creations of ' the hunnn mmd, 1t would be possxble, he'f says, to hold

( Dunett 1978, p. 247) 'mis sight be held. not on th basis of
any gemral considbrations about meaning, but on the basiq of a "ruso- ’ -
. lute skepticism" conceming suhjum:tive conditionals about tho results
3f urrying out a proof. The skeptical ‘clain mst be that there i.s ' \
nothing in virtus of which suhjtmctive conditianal cohld bc true,

| ’1£ the sub)unct;ive emnditimi stated whet the mult of a proof- B

¢
L

procodim wouid be if the proof-pmwﬂ'e wern actiuuy uployul.- -

wtt Mli.wn :hat this skaptiul clain is inylausib;le i connoctim S

Kjust. bccnm af

e ,m u,

:!? ‘lv
S i‘u T,
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Tec se,ly‘ in virtue of the fact phat they are creations of the human -
. 3 '

mind.

o tological st7tu qf mathematical objects, attributable to them

tion’ drawn amongst propositions about these objects,

L

ageording to/ which some of the propositions are decidable and some - ° !
q’ndecidable -is an epistemloéicai disti}xctim~ and it mu;t, therefore, |
/not be ail ved to tbuch the source of the skept1c1sm about sub;unctlve , |
/ condiuonqls, whose effect is to make the notien of truth applicable to
amathematzcal -propositions s dxstinctly non-cla\zcal notion. It 1s the
speczfic notlon of the nature of "Qreatxons of the huuan wind", ‘and not |
any set of ghneral systematlc considef-ations about meaning or language /

.............

sxtions 1ts non—clasa;cal character,\on the view presently under examina-

tjon. '!‘he questi.an of anti—reali.'.t theory of meaning" is sinply by~
' pcssed on this view. But for the very reason that- there is after all .
8 vnble distinction to be drawn betwéen dav/::.dable and undocidabla

o

nthmticcl propasitlm, Michasl Dnmtt is of tlw%pinion that a T

/“ . ;E L skmicll attituda in connocticn with subjunct:m cmditimls rmrd:hxg
B T ‘ the rmlts of 'S proofvgrgcodum for [l deciﬂah:le proposition veuld be’ ’

e f Aoty mmm; to susuin. | For the: skcpticisn would have to! mm

;-5»

&\o thc axtmt of. uiatainm thst, ,ﬂm in instancq ot tha mv :

v "’H '{ﬁ’ s

mlnaqt nﬁm,n whic.h o decmu prmcm :lswprmm ofime. T,

» .
g‘r¢
{,g . ', . uw
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O . / specific individual, there could in the nature of things be nothing in

vmrtue of which suth a disjunction would be true, zf it ‘entailed either
*

)éhat if a proof were carried 36;11:, the predicate would be shown to be
[ L
‘true of 1ts subject, or that if a px‘oof were carried out, the predicate

' would be shown not to be of its subject. izﬁecause this skepticism about 1

B

-~
‘ the results of proof is so extreme, Michael Dummett believes that it
L3l

cannot be sustained, and thit if th;s is so, then anyone who is mtui-

.

.tfonistfin mathematics cax%not be so on_the basis of this skepticism,

3
o

and so, as an alternative, must adopt an anti-realist theory of meaning.

.

. Thus, it is at least logically possible to construct for ontological '

1

§ ' reasons a notion of truth that’ allows denial of ‘the law of the excluded
niddlef and the adoption of such a notzon does not logically requlre

one to be an anti-realist. (Qn all of this, v. Dummett 1978, pp.243-
° ’ 4. o ' ' '
247.) \ : .

s .
1 Now suppose somebne were to view legal rights as the ''creations

¢ : L

; . - ofr humﬁri ool‘itical society" and he held that the notion of tr;th ,
approprinte to propositions ascribing legal rights t6 persons (natural

2 »‘ - or judicinl) nust be non-class:.cal in. order to refiact that aspect

£ ‘ of Iogal rights in’ virtue of which they are "creations". Could he .

1 - e 3 uintain this positicm without being an anti-mlist? It certainly .

J C  seems. thut he could, and much more usily thun ‘the intuitionist who

. does not suhscribe to anti-raalisn. If. for j.nstance he extendéd the ¥

little "coordimtion" model’ glven above, such a way ‘;ha‘t the truth’

ma.p,jml. Pt N ‘«”"**—'\ i

uf Icgai prop&u,u;iﬁ; «Lascribing r:lghts. say - vere held to dcpond on-. |

»;w

B8 m'mxmm

,y»zk'

mdol :he m: of t‘ho oxoludod
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middle would be violated. Moreover, since the methods of establishing
the truth or falsity of legal propositions might be extremely.complex,
it would be a great deal easier to deny the truth of dlsJunct:mns ‘whose
& ‘concerning :
~ d1s;)uncts wexe subjunctive conditionalsawhat would be the results of |
employing such methpds. That is, at a given time, it might not be true
4, that if such methods were emplcyed, some propos:tlon would be established °

- — -~ as true; and at the sa!he time, it ;mght not be true that if such methods

s kA BT

were eqployed, the negation of that proposxtion would be estgbhshg\d
’ o " ‘as true: No sharp,nofion of ''decidable pr&p&sitions“ makes itself felt 1 |
‘ . ixere as causing discﬁnfort‘for anyone who adopts a skeptical attitude i
| toward the. truth of subJunctive condltionals of tlus kmd As a result ‘ .
! ‘ - anti-realism in chhael Dumett's sense, fails to force wself on anyene h i
who wishes to dgny that%;he logic of legal propositions is 1 classical. o
Note that as the model wa§ outlined above , :one of the participaxtts of |
’ : the legal enterprise was given pr1v1Leged status; ng’ sovrelgn was g o
introduced, and no class of participants was spec:fied 258 hnving a LY
N deczsivi .’u(fluence on the patterns of coordination in virtue which lzgal
. proposuious are held to.be true. v It folloas*:ﬁat the nodel may allow:
'for the posgibility thut even judges acting in their nfficial capacity
| . e Hay, assert 1egalr proposztions which sre untrua, nerely in virtue of
\ the fact that the relevant pattern of coordinstion does not exist.

N ,/' ‘ . Yot a parochial notion of warmtad ussertability night be dcfinad for

- judges, m tem of which soms ‘st lﬁafst of the usitrye propositions

which they usart n:lghz ba mmtadly pssertible, in the circumstances

"in wluch the mgu find‘ :hmum. n this uay, the model could .

.;“ﬂ. ,‘4 o

s am-udtte realisn m m‘ofegsor Putmws aansq. o
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K But now it may seem that the model outlined above must be

3

realistic, and this ﬁompatlble w%th anti-reahsm. Yet dl?n't 1

predmcate my sketch of the model on the assumption tf?'gt it could be

regarded as a model:for one of Professor Dworkin's language games and
¢ no less compatible with an;i-iealism for,pll that it preserved the
characteristics of the game. In fact, the-model is compatible with
‘both realist and anti-realist thoories of meaning. \ The difference
_betwéeh thooe theories, if it is to be reflected anywhere, nn.;st be
reflected in the rea:sons a person may have for accepting the non- .
classica\l' implications of the model: a rea;ist who a'ccept;s then must

'

do so on the basis of an o;ltological assumption aboﬁt) legal rights

.and a skepticism regarding subjt;nctive conditionals regarding the ' :

. o results of the empioynént of characteristic methods'of establishing
the tmﬂf of a legsl proposition, the anti-realist, if he accepts the
o model and"its implications, need not accept the implications because '
,r . he accepts the model, since he holds no brief for classicsl logic in
[ . ,any case; and yet it is open to hm to accépt soms’ such modelaeve;x so,‘ o
©"  if he'finds it descriptivoly appeaﬁng. This apotmts to saying that
7 © if the denial of the law of the excluded niddle for legal propositions N
¥ I ‘ \ - and the consequemt denial of ORA sre charscteristic of legal positivism,
) ;hag need not be because lcgal-positivistsuare committed to anti-realism
. S as 2 theory of ioani:;g. Whether they are or not: mst be determined by
Lo N:‘ 1ook1ng elsewhoru than at the logio they attribute to legal propo.sitions.

N ’lhiris just the 1esson of s«:tion 8. 2. sfrippod of ’holistic trappings
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Professor Dworkin seems to have .some inklin this when’

\ ! . ‘ . )
he suggests that the position of the "empiricist philosopher' raises
x H

the ontological question of "what there is" (v. Dworkin 1977, p.74).

This is a question he thinks he can side-step by making his disastrous.

+ -

appeal to, "the ground rulés of enterprises" - that is, to language

o games. In ﬁhzs way ho is led to consider the Condltmns of Justlfx-l s
cation for assertioms, and to the erroneous suppositzoh, that the .

. 4

“empiricist philosopher" is worried about "demonstrability". If the

"empnioist philosopher" really is John Mackie, who denies the .
e ] yd
& y ~ s s

¥ Hobjectivity of walues", then ﬂle mstake con51sts in the suppositjron

o that for Mackle, the obJoctwity o??alues is.merely something” that
could -never be demonstrated even when all the -facts-are—in, —In‘frct*“”‘f
Mackxe's central a:rgument is that the obJectiV1ty of values is simply
mconceivable' an obJecuve value wonld have tovbe something whose
. motivating or action-guiding: force exists in virtue of nothmg that
ﬂ' ‘ j need be defined in terms of human notiVatmn o;' desiro, the existence

of value would have to be conceivable even in the aksence of potentidl

-

valuation. Objective values would as @ Tesult be very ‘quaer (v Mackie,
. .,
- pp.38-42); for Mackze this consntutes a priori argument agai \
“ existence.‘ The pomt is not ‘that human beings caxmot demonstrate the

looked like a demonstration ot‘ the existence of objective valu

. " be fozz thtmmsm .alons autontic;ny suspec't No goneral second-order J

/)J

considerations about langugge lea.ming or hngnage use ox. liagui;ﬂ: : \\,

;ustificutm pxact:.ce m mvolvod hm. the ams.zs éf first order} '

L . discoé\'r‘;e about valuos lnd valuation s;lfficoa comlusivaly%qlqg

s .
/
a T e
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’ C) the possibility of objective values, ' éimildrly, first order legal ®

discourse suffices to réfute the secret book ‘theory; as a theory of

i vhat the -law actually"is ;t any given place and time, a secret book

i _ o theory is inconceivable. And the objéction to it is not that it is .
P o undemonstrable or meaningless, it is just out of the question. amotig
the conpetmg hypotheses that explain or just:.fy vhat has to be \
e

explainad or justified it sinpiy does not find ] prhcn, Proflessor e
Pw'cm has ‘on occasiqn suggested that fuced with gny problem of A
. ~r§a§uﬁing, a human being conf:‘onfs it witin a s‘ot of hypotheses in an
'Y priori simplicity ordering, 0 that.' broadly speal;ing,. fnducti\;qi'
considerations will govern his’ attmpt to reach a solution. Thus, -
agaiﬁ broadly speaking, .’m@uctive consxderations such as, generalizability,
P testabil:ty. corngibilz.ty, aruculateness. sinpncity, confonity with
- kndwn fact, ‘may together deterhuna thnt sone "hypotheses“'are siuply A
not in the runnyhg as solut;ons to problens of msoning. Prof%sor o
‘, o Putnas asserts that ‘the "hypothesis" of the malin L.._.. belongs in this‘
e l “class; so no doubt, does the hypothesis" of the "sccrat books"' uid L\
* perhaps the’ hypotheses of 2 Platonic form- of Gooduess does s too But
all this touches dimtly on the ‘problems of ontology, withc;ut any
. nediating appeal to particular noti,on1 of tmt.h as appropriatc to this B
oor that class of propositions Linguisi;ic behaviour, assmicn, dmixl, v
R ;grcmt, contmursy . noné ¢ of these is im«litmy rq}nvant to the -
, : Cr progrsm of tha "apiricist philosophcr"' thdy(would be if»the Rhﬂo- A
‘ sopher wezo s logi.cal msitivist, but if i au right,e ho is not. v .,i; . |
D my do’ m,h;nkﬂm P:ofusormarkinth,ihk;tht m , A
o . "eapiri.cist ghilosophar" 1; : lngts:-l yositivist? m ntin rum is
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that Professor Dworkin's arguments can be seen as better constructed’
C &

r
. if directed ag”h'{s‘t\n, logical positivist opponent, than if they were

aimed at anyone who would subscribe to empiricism. Then, too, if
' John Mackie were the empiricist philosopher, although it would be wrong
to call him a logical positivist, it would be reasonable. At the end

of ‘his book on ethics he records an intellectual debt to C.L. Stevenson

dnd A.J. Ayer (v. Mackie 1978, p.241); and in the text he admits that the.
L. "

issue of "objectivity" is old-fashioned; more important perhaps is the
. ‘ ' e, ’ '

' antique tone of his ringing declaration, contajned in the "argument

from queerness' that the ideas "of essence, {number, identity, diversity,

solidity, inertia, the necessary}gxistence and infinite extension of

.time and space, necessity and possibility in general, power, and .,
. . il

causation".- all of these ideas must be given "empircist foundations"

if they are not to be eliminated by very same argument that invalidates

'

I )
objective values (v. Mackie 1978 , p.69). This is just the sort of polemic

evoked‘by Professor Dworkin's reference to "orthodox empircism"; .and
perhaps only a logical positivist might £ail to blanch at it.

'iii. The lastl'.,' best, and‘gmost obvious reason fEi\fhinking
that Professor ﬁworkin's target has not been anti-realism, (is,'of
| course, that legall pgsi"tiyists are not anti-reali..r,ts. The idea that

legal positivists have supposed themselves to be giving the semantics

4

. of legal propositions in general has no motivation' whatever. To take

a not irrelévant example: in the first chapter of The Concept of Law,
H.L.A. Hart admittedly discusses the proi:lem of "definition" at some
length, but only"in connection with a single word, viz.,”law. There

is certainly no indication that he would like to give definitions or

anything that woul(i do in place of definitions for all the words that

hes ;. -
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“
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occur in lega‘ga propositions - and a good thing, too, for any p;'oposgl
to that effect would He ludicrous. The linguistic properties df legal

propositions, including their senses, are what they are because of the

« linguistic propexties of their cons}ituept words and because of the

J

. admissible modes of combination of t}\xose words 'in the natural language

' iﬁglwhi'ch the propositions z:re couched - in short, becag‘fé of the pho-
netic, phonenic, morpfnemic, syntactic, semantit, and p;agmatic features’
of the language. In} the end, Professor Hart disavows the intention to
provide g definition for even the single word "law" (v. Hart 1961, p-17);

and the tenor of his introduction to The Concept of law is such as to

suggest that if he had decided to attempt any 'semantic analysis" as
such, the analysis would have been limited to operators which are func-
@ '

2 . ' ) . ¢ . .
- tions from sentences info sentences such as "According to English law,

"y "It is a proposition of French law _‘5 "That _ is a law in state

l’
r
of Massachusetts'', "Legally speaking ", '“From the legal point of view "

et¢. - where the blank is to be filled in by some well-formed sen;:ence
whose sense is taken as givén. It is becduse the sen‘ses of the filler
propositions have to be taken as given ti:at th'ere is an opportuni'ty.for“
the qfxestion of realism versus anti-realism to be asked and answered
before legal theory even begins. Moreover, the effect of introducing
a2 rule of recognition, as Profess5r Hart doés, to determine which pro-
positions are propositions of la}v in terms of one set or another of
properties which the propositions can be recognized as héving - the
effect of this is to make invisible the distinctifm between realism and
anti—rea’lﬂm in conneéction with the assignment of‘truth—values to legal
propositions, that is, fropositions ;vhose main operators importantly

resemble the operators listed above. This because the reliance on

1

H]
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- ‘ recognizable criteria comes to be required, not by a certain general
‘ . ' approach governing the content of a semantic theory, but rather by the
common semantic properties of a set of single 'lexical items, namely,

g . the operators mentioned above. It is open to anyone to dispute this .

5 L4 ¢

approach as providing any contribution to legal theory; but it bespeaks -
i

" . .a misconstrual to suppose that the approach implies or presupposes

. L
presupposition is that meaning is composiitional, and ‘few people would

anything questionable in the theory of meaning. The only significant i -

v~ 'dispute that,

Even this elementary characterization of a rule of recognition '

i casts a dark shadow over Professor Dworkin's analysis of the positivist

' 14

. 4
treatment of legal propositions.h Professor Dworkir\ claims that for,

)
13

[:]
, - legal positivists, a legal proposition such as a proposition ascribing *
— . . \
t ‘a right, can only be true if it is recognized to be true - if there is
% «
¢ » ‘ U N L y L] » -
£ ‘ - controversy over it, then it cannot be true, from the positivists'
i " a ' ,
i’ . standpoint. Whatever force this claim has rests on an illicit equivoca-
i ) - .
t ' tion. Consider the proposition:, e , ¢
i , A
4
!
§

o (Py) A pfegnant woman, up until the twenty-fourth

week of her pregnancy, has the right to have vy
. an abortion performed on her, if shé so demands. .

[

Since the existence of rights may 'be discussed in abstracto’, as it

were, as is the case when people discuss tpe existence" <‘3f moral rig;lts,

l it is ¢lear that there can be a great dealt%of controversy over the A ’
truth of Pl' On Professor Dworkin's 'aécount, this fact alone ‘must (
suff‘ice to guarantee the falsity Fof Py " ’

(P,) According ‘to Canadian law, P, )

'

- even if there is a Canadian federal statute to the ‘effect that 'Rl,,

i

and the statute has been miled constitutional by the Supreme Court of -
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Canada. That this should be a consequence of anybody's version of

legal positivismr is simply not credible. If it is a consequence of
, * !

anything it is piobably a consequence of, Professor Dworkins queer

, ) L
,assumption that.sentence-forming operators }ike the one in P2 are

> truth-functiona?.

It mlght be more persplcuous to represent Professor Hart'
intention by rewr1t1ng the operatcr in P, as "Recognizably, accordlng

to Canadlan law _" or "According to Canadlan law, deflnately

K

Indeed what all such operators have in common could be represented by

ar
.t

the operatpr'ﬂ?ef1n1tely . And fortunately, there is some agreement
on the appropriaée logic for this operator; it is the medal logic T

‘With the necessity operatdr interpreted as meaning "definitely" (v.
- lv‘

Dummet t 1978, p.182f; Fine 1975, p.294). This is.the "logic of vagueness";
it i$ appropriate‘for Professor Hart's positivism because, as Michael .

Dummett has pointed out in connection with Wittgenstein's philosophy

of mathematics, the notion of what is recognizable is vague.. For

v i

. Professor Hart, then, the notion of vagueness is imported into legal

" theory quite independently of the vagueness of the individual words

'that occur in leéal propoQitions{ this was shown to be the case for
Professor bwork;n's own theor& in Section 8.4. ‘

Kit Fine qnd‘bthers have developed the logic of vagueness in -
terms of Bas van Fraassen's ideas‘aboqi supervalhapions. In Part Three
the argument against ORA will also mak; use of supervaluations; it will
require that only one notion be takgn as vague, viz. the notion of iegal
obligation. This requi?enent will be justified with reférence to the
analysis ofég Rawlsian sogcial preference‘funqtion‘by Professor A.K. Sen.

.The logic of legal ®bligation will be the modal logic Sg which is the

I

B
’
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logic of vagueness, when only first order yaguehéss is admtted -

N e Y
o |
.

that is, when it- catmox be only vaguely -true that somethmg is vaguely

A

- the case: if sqnét}ung is vaguelay the case, it-is deflmtely‘vaguely

i o R e b ! ' ! -, ‘. .
, : -, the case. | .- ’ I .
T . a I Bt

. o

“These considerations lead directly to Part Three. I shall

say nothing more about realism and anti—real'ism. _The main results of X i

Part Two are these: o e

- Non-classicsl ‘logic is pot the key to anti-reglism.
r s , ' R f

st oy e T RS RO b Ky IR
; -
%
¢
a

o . - Bivalence is not the key to all varieties-of realism. o )

- .

- Professor Dworkin's legal theory may_be much closer to : ’
. - anti-realism than he seems to think. ‘

7 ! + Professor Hart's legal theory may be more realist than
, . ) _ T ' B X
. Professor Dworkin seems to think. _

~ Vagueness is@imported into legal theory, not b)" specifically

verbal considerations, but by the general idea of legal a - '
justification or legal obligation. &
- In order to protect the idea that the existence of legal

righ\tg does not depend on the sayso of any particular class
+

!
q
f
¢
+
1
£
t
¢
{
%
i . . ; .
\s ‘ , of persons, it is unnecessary to adopt a realism that requires

1

~‘bivalence. ' CT

- Linguistic practice may not provide a justification for the

assumption of bivalence. T . ‘

,

e ' - Nothmg that Professor Dworkin says” about meaning or logm

provides the shghtest reason to accept the truth of ORA .
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, PART III, CONSTRUCTING THE- ARGUMENT

5

In Part III, an argument against ORA is constructed.

. 10. What i an Amment against ORA?

1

I have emphasued the desuablhty of constmctmg argument

against ORA.

14

But what is an argument against ORA? -
An argument against ORA is aefrgument for the proposition
that it is not the case that for every legal dispute there is some

potential re591ution of the dispute wbich would be legally admissible

if implemented and which is the only resolution that is legally correct.

It is an argument for the proposition that, for some legal dispute,
‘either there is no potential resolution that is legally-admissiblé, or

there are more than one such resoluiions. In his diséussion of the

ways in whmh a legal system may fail to generate Yone, rlght answer"
for every legal quesnon, Professor Richards puts it this way:

" T he set of all applicable principles and rules may

be in equipoise in many cases, and so fail to provide !

8 determinate outcome. The system may achieve equi- & .

poise in two ways. First the applicable rulés and X

principles may yield contradictory holdings. Because -

‘principles are self-justifying, nothing in their

nagure can prevent them from being prospectively in-

cczuz.stent and nothing in Hart's definition of rules
would require that evem they must be absolutely con-
sistent. Second, the problem is sometimes not that

. v rules or princip_les balance one another, .but’ thav

. '%here is an indegemimte matter requiring decisiom.”

!
.

¢ (Richards 1977a, p.1314f)

¢

-

are not important. Of coﬁrse, it is possible t,o:.imagine 1é'gal-s);§tgm’s

which occas1ona11y generate confhctmg obhgatwns, or which ful to

provide a decisxve method for determining in 8 given case whether a

5

The import of this passage is intuitively clels.'i-j enough, and its details
- B ! ‘
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certain legal obligation has been incurred by a particular party or

I'd
,not. /Given, howev&r, the '"realist" constraint imposed on any argument

aga?pst ORA, it must seem highly doubtful whether any probative force

can' attach to the mere ability to imagine or even to point out legal
) .

. \ -
systems in the actual world which fail to satisfy ORA in the ways
i A

described by Professor Richards. The realist constraint requires that’

-
s . . . L4

[ attention be fixed upon ideal legal theories. That an ideal legal

-~

theory should fail to be fully determinate mgy’seem to be an unsatis-

factory idea; even more so, that it should generate inconsistencies,
. . \

If an acceptable argument against ORA is to be developed, itrmust be

possible to characterize the denial of ORA in a less tepdentious, albeit

a less vivid, vbcabulary.

The vocabulary of welfare economics and preference orderings
comes to mind. Suppose that legefl -theories determine preference

orderings among the outcomes of legal disputes. Then there are two
ways in which legal thegries might be said to violate ORA. First, a

< »

theory might viclate ‘ORA by ranking the two possible outcomes of a given

‘ '-pq

case eqna}iyp thus jthé theory might be indifferent between the outcomes,

\ -

an& S0 faji,'l’ to determine a choice between them. Second, a legal theory

f

might deterhine an "}ﬁcomplete" or "uncomnected" preference ‘ordering of

the potential outcomes of legal dispute. 3(\1\ preference ordering is

for

"incouplete" gt "unconnected" when there are at least two elements.
®

. déscnbed as withm 1‘ts r y such that the grdering fails to rank

‘either as,pfeferred over 'the other, and also fails-to rank them as

~

. f ' L 4 .
indifferent, s0-that no comparative ranking of the elements is deter-

LI . . : ' .
mined at all. If an ideal theory determines a preference ordering
' .

%

N
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among the possiblé resolutions of legal disputes, then if the ordering

is incombléte ;r allows for indifferqnces, then ORA will be falsified. -
In Sections 10 and(}l, just this will be argued. But beforé the argu-
ment is‘cénstructed, a little more‘should be said about the wordS
"indifferent” and "incomplete", 0
'The irouble with these words is that they are so plainly
"theoretical", that their use is plainly determined by a demand for
""technical" descriptions of theories about preferenc;s; and that, as

a result, a description of an ideal legal theory, in which these words

are used, may seem unattached to the sorts of ideas about legal-systems

"that .are expressed, for example, in Professor Richards' description of

legal systems quoted above.

\ . & AY B ‘)

The problem is less acute in conmection with indifference

8 v
than with incompleteness. A preference ordering is determined by pre-
! . - 4

ferences. Certainly, faced witﬁ two options, a person'- in the lay and
not the legal sense - might prefer one over the other, or he might be
indifferent between them: he might simply not care which option were
realized.‘ In this gxampie, gtfleast, there is nothing technicai to

. L4
fret about. Yet could an"ideal legal theory bg indifferent in this

0

sense? The question is rather obscure, but, a negative answex would

-~ \__ -
seem hard to justify. For suppose.that the underlying rationale of

, an ideal normative legal theory is the promotion of the welfare or the

protection and extension of the rights of all who comwe within the juris-

diction of the legal System for which the theory is ideal. If their

" welfare is indifferently served or their rights indifferently protected

and fostered by either of the two possible judic'iT‘resolutions of a

)

+

.
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given'dispute, then it is hard to see why an ideal legal theory should

»

e

férence ordering effected by an ideal legal theory is détermined on the

basis of the preference orderings of the individual persons within the

h jurisdiction of the legal system for which the.theory is ideal - and

P

.
this would be the'case if a normative ideal legal theory were among

° » Ca
the sorts of theories typically studied by welfare economists - them, -

when all the preference orderings of the individuals in a given juris-

/
@

_diction were indifferent between two options, it would be almost

impossible to see why the social prefere;ce-ordering determined by an

ideal 1ega1 theory should ﬁot be similarly indiffereng. of c&ur§e, if 0¥
"in a given jurisdiction what isfin quesfion isf% legal dispute, then

it cannot be that the preferences of El}lthe individugls within the:
jurisdiction are indifferent between the two possible jddicial resoiu-

tions of the dispute; for if there were no clash of preferences in . 0
regard to the different possible outcomes, there;yéuld be ng dispute.

?ut all I am trying to point out at the moment, is that indifference

between options is no less incongeivable fo£ social groups tha;ﬂit is

for inaividuals; and that if a choice between indifferent social options

has to be m;de. it may have to be made more or less arbitrarily; there

is no guarantee that justification for a decision in favouf of one

option over another may be available. And this fact, I think, is what

N

Professor Rishards is qdverting'td/when he speaks a legal system's
"achievingnequﬁpois;“ when the prnb;;m it must address is "an indeter-
minatermattér requiring degigibn"; fo;‘he éluéidates this phrase by
appealing to ‘the gxnmﬁle of "tﬂe importance of prédictaﬁle rules

»

)4 » b
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allocating property rights, bhere the point is often that rights be

)

adlocateg;kﬁbt that they be allocated in a certain way" (Richards

1977a, p.1315). It is preéisely with regard to such cases as this,
where a lefal problem may be solved by soclal coordination that is
"conventional" in Dav1d ‘Lewis' sense, that rule-utilitarianism, for
1nstance, must fail to determine a unique solut1on This is signifi-
cant because Professor Dworkin frequently alludes to rule-utilitarianism

as an example of the general sort of theory of rights that a judge might

¢

subscribe to (v. Dworkin 1978a, pp.95,313f,317; for David Lewis'

3

definition of a convention which requires the existence of alternative

-

coordination equilibria as equally admissible solutions to a problem

‘;;Ngycial coordination, v. Lewis 19§f: pp.16,69-80; on the failure of

rule-utilitarianism to solve coordination problems, v. Sobel 1968, p.153f).

The meaning of “indifference™ then, is comparatively straight-

forward and intuitive. ' It might be objected that the reliance on the
J o
vocabulary of welfare economics and preference orderings is illicit,

because the preferenge orderings studied by welfare economists can only

come into play after the constraints"imposed on social choice, say, by .,

individual rights have been satisfied. An argument along these lines

has been sqggested by Robert Nozick (Nozick 1973, p.60f§“1974, p.léSf);d
but it has been defused, in my opinion at least, by Professor A.K. Sen.

Professor Sen has pointed out that if a social preférende ordering

f

among options "is supposed to reflect a Judgement of social welfare

taking everything into-account” as welfare economists assume, then '"the

.

ab;l;ty to exercise these rights must enter the social ordering after

all" (Sen 1974, p.230). In fact, a natural way of understanding the

C e etk ety T SRR T
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question whether the conferring of a sét of rights on a group of indi
g ! .

viduals.could be consistent is to regard the question as asking about

the possibility of providing an oxdering for the options that might

1

result from the exercise of those rights (v. Sen 1974, p.234f). In -~

s ~

Sections 11 and-12 T shall assume that social choice theory or welfare

economics - faute de mieux - must provide a suitable framework for the

SR .
discussion of ideal legal theories. And I believe that the mere con- '

-

3 3 ) - ” m- -
ceivability of social indifference is enough to wreak havoc with ORA.

But because of the non-indifference-of ,individual preference orderings

s

that must be involved'iﬁ a legal dispute, I shall base thevérguncg;,
; :

against ORA on the idea of the possible inéompleteness of %he~preference .

orderings determined by 'an ideal legal theory, and not on its possible

indifference.

)

What intuitive meaning does "incompleteness" have? For tﬁ%
Ia

preference ordering of an individual person, incompleteness might reveal

itself in an inability to choose between options, where it %s felt that
L {

‘the inability is not a result of the fact that any such choice must be

. . ,

mergly arbitrary; one may not know which of two options to choos®, and
2

this may rot be because one feels that, as far as one's preferences go,

there is really nothing to choose between them (cf. Seni1970, r.-3).

N “
v

This  phenomenological descriptioﬁ is not, I believe, either empty *
. a

of inconsistent; yet it may seem to have little relevanc§ to the ‘content
of ideal legal theories, just because it is phenomeno{géi;al. No?etﬁe- z
less, it can be applied analogically to the problem of constru;t;ng a
normative theory of sociasl choice. In Section‘sf Part One, of this

b

essay, an "intuitionist" proposal of Nicholas Réscher's was discussed,

[

. ; .
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in which the.principle of averége-utilitarianism is COmbElned w1th a

*""‘ﬁrijlple of equahty According to that proposal, soclal choices

<

should be made to maximize the "effective average", that is, the average

.

utility minus some fraction of the standard deviation from the average.

1

This keeps inequalities down by disepunting benefits which deviate from
averaﬂge levels, at the expense possibly of lowering the average level

of utility. But the proposal is "incomplete'. If, as Professor Rescher

suggests, the relevant fraction of the standard deviation is taken to

be 3, then for any social state in_ which the distribution of individual

utilities is such that the standard deviation is itself g'reatezl than
the averagé utility in that state, the cardinality of that stateb will
be calibrated at less than half the average utility (v. Rescher 1966,

/
p 36). 'Ihe 'point to notice is that for such states, the equity component

of the "effective average" pr1nc1p1e may be regarded as cnpplmgly

-

The upshot is that although the "effective average' principle

©
combines considerations of utility and equality, it does so in a reason-

distortive.

able way only for'a limited class of cases, viz. those cases when choices

must be made between states in which the distribution of individual

v

utilities does not vary too greatly about the average utility.
\ .

the variation is éreat, the principle tends to discount average utility

When

entirely;, with the result that anyone attracted by the harﬁ:ony the
principle promises between equality and utility, must find himself
without a guide in cases where this occurs.

Rescher laconically declares that the 'effective average is "'undefined",

In these cases Professor

that is, incomplete; but the intuitive significance of the incomplete-

,ness lies in the fact that the principle of the gffective avmée mst
o :
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fail to gemerate conviction in 4ny social choice madé in the cases for

~ which it is undefined. 1If one had to make a decisionm in such a case,
- ' . ord 2 ‘
there would be good reason to say that one could not know, on the basis

of the principle of the effective average, which choice to make, And

© 3 .
this need have nothing to do with any kind of indifference.,

° )

What is interesting about the idea of incompleteness is that

it captures a sense in which an ideal legal theory might génerate incon-

’

sistent judgements without itself being inconsistent. A theory may be

a

declayed incomplete in certain cases just because the applicatioh' of

the theory in those cases can rightly seem to have outrun the underlying

rationale of the theory so that attention to the rationale prompts one
* judgement, while the theory entails another. Theories,' after all, do
not apply themselves; the principle of the effective average does not,

_have a neon sign attached to it, announcing that it tends to discount °
. . ' : . . ’
gains in average utility if the distribution of individual utilities

reaches a certain level of variation ; and s the QQmain of the applica-

o

tion of a theory based on that principle may be a matter of /giispute or

nc:;f decisioon, where there need in the nature of things be no further

theory to appeal to in reaching the decislipon or resolving the dispute.

‘ Theories are not magical. ] o
But could an ideal legal theory fall into these sorts of

.

difficulties about incompleteness? This question raises an important

. problem. gbout ratnionalityl There is no 'doubt, for instance,, that the

[}

~ principle of the effective average can consistently be used to determine
social choices even among'pptions where average utility is less than the

- standard deviation from the aveﬁge; the qugstién only arises vhether

A »

it is reasonable totuse the princigle_ to détefnine such choicgs. And

. +
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C; ;o surely the &uestion of reasonableness is not to be reg‘érded as settled,

a'prjori,.in advance of the chéices that have to be made. Similarly

K

it can be argued that the reasonableness of any normative theory is

TR W

, . not\to be regarded as settled a priori, in advance of the choices that

; ‘ have, to be made. But sinte the phrase "any normative theory'" includes

in its extension any ideal legaﬁ theory, it seems that the problem of
_incompleteness cannot be eliminated by mere repetition of the logical

\

. truth. thut an ideal theory is an ideal theory‘

a

g

Moreover, it would seem that any attempt to dlspel the problem

¢

by means of such incantations must involve a ‘committment to a sort of
A v ‘
‘. irrationality. The 1dea that reasonableness may and must attache a

)

priori to all the consequences of some set of normatlve generallzat1ons

Gl e o T T PR S ST

surely involves a false notion of practical reasoning. F6F it \s un- -

>

'

a” ' doubtedly the case, for some normative judgements, that if they.are

implemente&, some persons may be made to suffer harm, as for:example,

. of an adverse judgement in a case at law. "And it is at the very least

s B ¢

) - reasonable for a person to want not to be 1nstrumenta1 in it bringing

B

- ; . about that another persoﬂﬁguffers such harm. But the legal positions

5

| . . of some persons nay be essentiaily such that they are capable of bringing
; b about such harm for others, merely by declaring the consequences of some

l
set of normat1ve generalizations. Now it may be that,for‘a wide range

.

of cases, for any of a- number of sets of genera11zat10ns declqring the

consequences of the generallzatlpns is reasonable, because the harms

L

brought about gy the'declarations seem not unreasonable. In this way

Teasonableness might be said to attach to the consequenhes themselves.

the loss:of money or of a remedy, or ofbfreedoﬁﬁ or of life, as a resultw

-
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But ,without knowing in advance all the practical implications of the

logical consequences- of a set of normative generalizations, including

*

especially the:implications of harms, it would surely be unreasonable -

Nl

to commit oneself in advance practicélly to upholding those generali-_
zations no m;tter whaijthéir consequences shouid turn out to be. That
is, it would be unreasonable at ;nytime, say, to give over, irrevocably
and without reservation, all practical reasoninélwithin the domain
covered by those generalizations, as a task henceforth éo be carried
out by machine programmed to make decisions in accordance with the
generalizations, By'the standards of pur present notions of'préct;cal
Vreasoning, a man who could coﬁceive of this possibility as a reasonable
wfoss’ibility, would h;ve to be judged as endorsing nqt the regimentation
" of practical reasoning, but its abandonment. For what comm%;tment to .
a complete normative éheory suggests is that a person who has undertaken
. such a committment could give up case by case practical }eaéoning andn ‘

without loss, substitute for it & kind of quasilmgchqnical calculation -

had "he but papersenough and time. A complete ideal theory would ensure

phai practical reasoning could be .removed, as it were, from the haphazard -

pushes and pulls of practical reality. But the other side of this coin
¢ ' bl , .
is that so long as it seems reasonable not to admit such removal, then

.even for the best possible ideal theories will it remain conceivable
i i’ \ ' ‘ ¢
‘that they should be incomplete.

n
T

. 3'should point out that Professor Dworkin appears quite willing

"to allow - theoretically, at least - judges to abéndgﬁ judging and take

up computing instead, This comes out in his characteristically ham-

-
a

fisted discussion of Professor Rawls' notion of reflective equilibrium.
. ‘ LI - : )
According to Professor Rawls, gpflective equilibrium is achieved through

v . ' . ° @

L
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the process of successive mutual adjustment between isolated pre-
theoretic intuitions about justice on the oné hand, and principles of
a theory of justice on the other; it is the "resting point" where
principles and judgements -coincide. Thﬁyachievement of reflective
equilibrium‘mgy be _likened to the achievement of a perfect fit between
a generative grammar and particular intuition§ of grammaticality’ (v.
Rawls 1971,.§p.47,50). Professor Dworkin, howeyer, "interprets" the

. role of refleftive equilibfium in d oping a theory of justice as

requiring the sﬁppression of{int ition when it conflicts with theoretical
principle: he proposes his congiructive model of a normative theory,
')which ""demands that we act on principle rather than on faith" (v. Dworkin
1978a, p.162).s He implies that when intuition conflicts with principle,
one must disregard intuition; ;ne mist steel opeself against its influence
"if that is'required to achieve the harmony ofﬁgggilibrium" (v. bworkin
197Ba, p.165).. Though he cites Quine's '"Two Dogmas of Empiricism", he
is apparently unconsc{ous of the fact that the holistic implications of
the technique of reflective equilibrium must leave undetermined the

.

precise locus in a conceptual structure composed of theory and observa-

tion where adjustment may be made to accomodate the pressures of conflict.

It should be obvious - though apparently it is not - that an intuition

~ that refuses to give way is a bad place to attempt coﬁcepfhal revision,
. .

so that harmony of eéquilibrium cannot require revision of such intuitions.”
Yet just because there are such intuitions, Professor Dworkin proposes
tgpz theories of justice must ignoreDthem, in order that principles may

be honoured. The argument above ghg ests that the only consequence of
A . -

3 3 . 3 I I3 . - > 3
this must be for principles to acquire a certain immunization against

the dangerous and dibilitating effectgﬁof th;t deadlx force, intelligence;

g
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S0 that the consequences which are their progeny may proliferate
uncheckeq by human intervention, rather like cancer cells.

'Not surprisingly, perhaps Professor Dworkln has drawn some . °
of his host111ty to intuition from the work of Professor Hare, whose
;ritical stud;\s?‘Pfgfessor Rawls' theory of justice contains a violent
aftacﬁ against the idea of aﬁy appeal to "considered judgements" as
data that a theory must take seriously (v. Ha}e 1973f pp.82-85), and
whose.flbuﬁdering efforts to distinguish on his own principles between

, morality and unreasoning fanaticism have been notoriougly unavailing.
Professor Hare's views on the inadequecy of pre-theoretic moral opinion
have recently been subjected to a devastating re-assessment by Professor
G.R. Grices Professor Grice accepts Professor Hare's argument that a
moral thgory which can be‘modifipd under the pressure of received opinion

Y

;cannot be used to settle moral questions in a way that is independent
of received opinion; but where Professor Hare draws from this the conclu-
si;n that pre-theoretic judgementé must be allowed no probative force
whatever in normative ethics, Professor Grice conclude; that on the
contrary the argument shows the fhtilit; of constructing grand nérmgtive
theories to dictate the solutions of practical problems, since it seems
impossible to do so without appeal to pre-theoretic judgements about,\
for instance, what niay constitute harm for a human being (v. Grice, p.9).
Professor Hare's own utilitarianism is granted something of an exemption
from Professor Grice's strictures against theories, but only under the
assumption that, asTProfessor Hare claims, his utilitarianism is logicalli i
entailed by fhe logical doctrine of universal prescriptivism alone.

(This claim has been refuted conclusively, in my opinion; v. Fullinwider, .

H
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pp-170-173.) Professor Grice's idea is that if a nprmative theory
could be shown to be entailed by a logical doctrine alone, it could
thus be demonstrated to have the requisite independence of ordinary
judgement to settle ques;ions where ordinary judgement failsvto do this.
Since Profe550£5Dworkin has never indicated that an ﬂgeallnormgtive“
legal theory might §e supposed to have a purely logical foundation,

<
Professor Grice's argument suggests that Professor Dworkin's treatment

-~

of intuition and received opinion must be régarded as presumptuous or

.premature because it leaves him without a foundjtion for his normative

theory. This i$ especially clear insofar as a

is obliged to take ds data a heterogenous set ofi normative materials

rmative legal theory

whose common acceptance by.a democratically elected citizenry as opposed
to a band of cultists is surely better understood as acceptance in sensu
diviso than as evidence of acceptance once and for all of some body of

»

theoretical normative generalizations, together with all of their logical

‘

consequences, no matter how intuitively objectionable or harmful these

should turn out to be. Professor Grice's argument, .then, must incline

one to believe that normative theories“cannot be freed érom the con-
straining power of considered but pre-theoretic normative judgement; 9
and if this is so, then an ideal theory may be as ideal as you like,
withéut it being possible’ to secure‘it against® the risk of being in- ’
complete, in the sense described in this Section. '
ORA demands completeness of ideal legal theories.: Professor
Dworkin and Professor Sartorius both argue that it is "rational" to

acecept ORA (v. Dworkin 1978a, p.286f; Sartorius.1977, p.1273f). From

the realist point of view adopted in this essay, if it is rational to
~ - f

» :
) \ .
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" an ideal legal theory may either be indifferent among judici#lly pos- L

accept ORA, then for some ideal legal theory it is rational to accept ‘
. - 7.

that theory as complete. If it is rational to accept for some ideal
legal theory the completeness-of that theory, then it is rational to

be'wifling to suspend intuitive normative judgement in favour of un-

w

critical acceptance of the consequences of some ideal theory, whatever
X ,
' . Fa ‘ , ”

they ‘might be. I do not believe that this could ever be ‘Tational in

o - K
connection with anyﬁtheo;y. I do not believe that it 4is rational to

, ) . “~
accept ORA. Professor Dworkin and Professor Sartorius both seem to {\

- : -

argue from the fact that since for each individual legal dispute it

may he more.fational than not to acceﬁt that it has only one legally . ' ‘
- )

correct resolution, it must follow that it can be no less rational to
accept that every legal dispute Qés only one legally correct resolution.
But argument along these lines is exposed as fallacious by the mere

4 g
existence of the lottery paradox discussed in Section 9. Just as it

is wrong to argue from the probability that any one of a thousand

lottery tickets will be a loser in a fair lottery, to the probability

that all the tickets will be losers; so it is wrong to argue from the

acceptabiliiy of a judgefs'hypothesis about any pa;ticular case before
AN

1 0

him that it‘ﬁas a unigqie correct,solution, to the acceptability of a. °
,lega1°philosopher‘s hypothesis that every case‘has a unique correct
solution. One expects the &escféptiop of legal systems offered by legal « -

philosophers ,to be more responsive to logical distinctions than such
o t -~

.

argument would indicate. But in this sphere, as in others, expectations ‘
are liable to be disappointed.. ' : o B

1
N

To summarize: in this Section } have maintained thét an

argument against ORA will succeed if there is reason to believe that

? ’ ‘

[l
.

- s . R
. - -
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- (;‘ Co . outcomes of legal disputes, or else be incomplete - where "indifferénce"
b . R > . /

i [N .
o and 'incompleteness' are understood as welfare economists understand
them. In Sections 1] and 12 I will try further to julst‘i;fy the ‘applica»

\gé&’)ﬁ.on of the soc1a1 chbide thpory developed by welfare economsts to the

- problem set by Professor Dworkm s failure to epecz.fy the nature of an .

ideal legal theory. In the meanwhile, if the assumption is gmn't::iJ tha?“.
él an appeal ‘to social choice theory is justifiable, a mere consideration

of the words "indifferent"' and "incomplete" is enough to\gugéest that

accept‘ani:e of ORA is unreesenable. " o, y », -

‘ : C S ’ 3

‘.

e

, ’ PRTI

11. Gewirth, Rawls; Richards, Dworkin, and the. ' o
‘ . Idea of a Right-based Political Theory N

v In Part Two a constraint was imposed on the argument 'agamst‘

Y

ORA requ1r1ng the assumptmns of t.he argumem agamst ORA to match th&se

- . (.

W ment is to be met, the foundation of the arguient has to be established .

%

£ : ‘ .
v 4

i

. within the confines of a "right<Based political theory".

It is, howeyer, not easy to say what a right-based pol,itj.éai

v

Al , ’

has attempted to derive a single su,preme mora:; principle that is clesrly

right-bésed, argiing ofily from the effects of a demand for cg;ns'i.‘sﬁency

' 4 - at
0

D e e -~ g

J .of the argument for ORA, msufar as thgss-was possxble. * If this requlre- .

.

ot

.o theory is. Recently, in an extraordinarily sustained effort Alan.Gewirth . -

i
2

L
y i " L
(SN P ut:--r»-»'«e,:,mwyu M 2t . 7""1&""‘"
T = L P P} . N

e e

! : M?n the reason:mg of' any agent whose concern is to msure* fof h:.mself
. ’ the contmuance of his ca,pacxnes to act,’ 'I'he ddea is “that the‘bagic ’
: . or generic requirements of ageﬁcy mke it i-easoneble for an aéent e'o ’ ; |
maintain clauns agamst othEr agents demnding some measure -of non- - BN '
: ‘ . mterference or positive asmstanceffrm them. If he is to dp’ this 1n
{ .
‘ 0 ) Coall consls’cency,yhe must - acknew;edge that xf the generic requarenents c»f (
, 3 . o, K
g s ﬁgency are not pet’ f&'r thqee agamst whmn he- n:amtams his clams, then .
4 / I‘ 4,~,, I @ |
f‘ 2 ) ’ ~t . @ . ey ’ n . ' .-
s —— - ,,,..~..,<e&.w MR ~j~}";~( e

9 ..
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", it will not be reasonable for him to make his cléims; for what he

L

‘candidate to provide backing for a right-based politic

L . :
claims is-just that, other agents must act in certain ways, and if .
) e 4]

‘.

the generic requirements of agencx are not met for them, they will not
be able to act at all, and so not be able to act in such a way as to

v

K ,
‘satisfy the claims made upon them. The upshot of this line of argu-
4

ment is the right-based rulé of action for all dgents: '"Act in accord

’

with the generic rights qf your recipients as well as yBurseIf" (v.

| , ’ L
Gewirth, p.135). Since Professor Gewirth holds violations of ‘this
principle to be inherently irrational, it follows that social activities

-

and institutions, including not only voluntary associations but the

- state as well, must be governed by the principle, even though the

)
B

" effect of this is that the prinsiple may cease to be absolute for

4

particular actions of agents acting within institutional settings, since
these éztiqns ﬁay now be governed by institutional ruies (v. Gewirth,
p.272). Professor:Gewirth claims that the principle‘is complete (v.
Gewirth, p.327); by this he.means that once an agent hasiproperlf
applied the princiﬁle, there are no moral considerations left to be
considered by the agent regarding the determination of the moral\status

of any option available to him. He does not mean, however, that

application of the principle must uniquely determine one option as

obligatory or as the one that ought to be selected over any other (v.

Gewirth, p.352). Nevertheless, apatt from this inconsistency withYORA,

Professor Gewirth's right<based principle seems a much morerlikeiy

"likely".) This is because Professor Rawls is quite clear that his

- "“'

theory of justice has as its "subject", not the moral status of parti-

) T
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‘ _cular actions, but rath,)e,r‘ the basic stru¢ture of society. This is LV
«© ' L P

especially evident in his recent capsule-statement, 'The Basic’ Structure
P33 I .

\ as Subject": T

_ "The first principles of justice of fairness are
v "plainly not suitable for a general theory. These
principles requiré ... .that the basic structure
¥ ‘ establish certain basic equal libertjes for all .
‘ ’ and make sure that social and economic equalities
work for the benefit of the least agvantaged. -

. o against a background of fair. opportunity. In ‘ A
many if not most cases these prmcxples grve unh ‘ ‘
e . reasonable 1€ directives."

[ “ ?

(Rawls 1978, p 49 emphasis minej
‘I‘hls‘ pronouncement is hardly deslgried to mspzre confidence in the ‘
. re11ab111ty of thé asszamptzon that in any case where ithe guxdmg.capai

cities ‘of legal rules runm out, judges confronted with hard cases can o

in the last ‘resortvfall back on the’ Rawl%iaﬁ‘ theory of justice to

prov;de ‘the one rlght aﬂswer that ORA presupppses. : .
L ’ ' . ) It mght further bg sud that despite Proff?.ssor Dworkin's
“n p o wo)!
w” endors;ment of Professor Rawls theory, xhat th ory shmuld not be

’
'

Dworkm places his tmst for the very reasfon that the tﬁeory of' )ustice
., As.not’ eomplete in the'requmed way. glh;t makes the theory a right-

 based %he;‘ory is that it is 8 con.tr'aa:t‘theom, ot that it entails the
A ——

Rmvls hlmseif says. that his themry is not even K "complete contract

ﬂigory“,‘ and that the contractaridn idea éoul,d be extended beyond the

o

*‘ch\ui.;e of:ra,basic :Z&ure for soc1ety to "the choice of mbre or less

' an entu-e eth1ca1 " (v, Rawls 1971, p. 17) Perhaps a contractarun

. theory nf thlS' scope could mote appropi'mtely serve as a fall-back device

O S for Judges confronted with hard Lcases.. " In fact, just sug:h - theory was

1 < ' il
- e . . W ,
. .

i LdentxfxecL w1th the nght»based pohtlcal the ry’ in wh‘ich Prqfessor a '

. o Ltwo paf'tlcular prmcxples of justice that it does entaxl Profes.sor
A I R .

v e camer e -
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Heveloped by Professor Ridhards in A Theory of. Reasons for Aétions;

’but as the quotatzon at the beg1nn1ng of Sectipn 10 showed, Ptofessor

/)f\-.,_{..///)
R;chards belleves that ORA is false * It\would ‘seem_then’ that Prdf%j%o

Rlchards' theory nght not be the appropr1ate type of rlght -based i

,pplitipal thaor@ either.

But.lx may be that Professor R1chards reJectlon of ORA is:

i

o ygf implied by his moral theory. Perhaps 1t is implied by some of the

§

feature 1nherent in the contract argument.

positivist aspects of his thought. Part of the contractarian concep-
. . \ . : ' '

. » - o - N . - : - AS
tion itself requires that the parties to the social contract choose

principles of social organization and morality of such a kind that the

ﬁrinciples may be'public anh leafnable (v. Rawls 1971, pp.17,13§,461,

g 1'1473,582). This suggests that. if legal positivists' requirement that

“rﬁlgs of law‘bq reéoggizable is responsible for the indeterminacy which

they claim results in the falsification of ORA, then that same factor
may render the indeterminate principles chosen by the parties to a
social contract, so that appeal to those principles could not guarantee

that‘every legal question will have one right answer, any more than an’

. appeal t6 rules of law could do so. (Professor Richards has offdred a

somewﬁat different -argument here.) And this will be so because of a -
’ ~

\

A reply to this might take the form of an attempt to distinguish
tﬂis "legalisticﬁ aspect of a contract theory; from that aspect which
makes'suéh a theory a right-based tbeory. In the essay “Justice and
Rights", originally'eﬂtitled “The Original Position"\Professor Dworkin
attempts to isolate the“par%}cular feature of Professor Rawls' contract
argument which makes his the%}& of justice a-right-based theory. His

Y v S
N

L e
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N - - . ' ¥
effort is, to my mind, entirely unsatisfactory. The .feature that he
. o » ,

-

selects is that a contract provides every ﬁarty with a potential veto e \

because agreement on the contract must be unanimous (v. Dworkin 1978a,
p.173). Because of the potential veto, then evén if it is a fact that

the principles chosen by the contractors in Rawls' original position

. ‘ Jo %

do not have the consequence when implemented that in a society governed ~ \
\ ‘ R .

by the principles aéreed on each individual receives equal treatment;
N\

\
nevertheless, the principlé of equality remains intact: it is preserv

in the power of veto accorded to each of the contractors; for the fact

that such power is accorded constitutes in itself the extension to each ‘
' \

contractor of the right to "treatment as an equal". According to ‘
Professor Dworkin, ﬁhis‘is what lies at the heart of the contract argu-
ment, and this is what gives the Rawlsian theory of justice its right-

‘

based character. : )

As an interpretation of A Theory of Justice this is unacceptable.
’ )

Rawls explicitly states thdt the effect of the introduction of the now
. P .
celebrated "veil of ignorance" that is to bring it about that the choice ~

of a theory of justice in the original posdition mighi just as well be
regarded as being made Ez_g_single individual: -

"To begin-with, it is clear that since the ‘differences

among parties are unknown to them, and ‘éveryone is

equally rational and similarly situated, each is con-

vinced by the same arguments. Therefore, we can view :
the choice in the original position from the standpoint

of one person selected at random. If anyone after due °

reflection prefers.a conception of justice over another,
then they all dé, and a unanimous agreement can be
reached.”

' ‘# ‘

i SOP B B+ b ¢ A

e _ (Rawls 1971, p.139)




O

-~ _ona contjﬁct, the idea that any individual may exercise a veto to

fails to answer to any ordinary notion of what is involved in -the

.y w / ©, 209,

The argumenfs in question -are supposed to be dedective (Rawls 1971,

p-121). The idea that anyone in the oriéipal position could 'veto" a

¥

deductive argﬁment is 51mp1y incoherent. This is what ‘prompts Rawls

to 1n51st that 1t is a "very important consequence" of his approach

that "the parties have no basis for bargaining in the usual sense”

' *

(v. Rawls, p.139). rfhe exercise of a ;pto in the course of choosing

" a set of principles to govern social organization only makes sense as ‘

a bargaining strategy. The idea of a potential veto suggests that
there might be some sanction attachied to the failure of ‘the contractors -
in the original position to reach/a unanimous agreement; this idea is

Qi:?rly linked to an assumptions that the contractors are not meérely

engaged in.a discussion of the merits of one conception of justice over

r - the possibility of veto introduces' the further issue of

»

ical inducements to reach agreemerit on one conception of justice ‘

rather than anothsr. The device of the original position was intro-

N hd
duced precisely to neutralize the effects of practical inducements,

so that discussion on the merits, or morallgéometry could be carried

on without the distortions chéracteristic of practical negotiation. In

the context of the originhl position, the idea of veto has no place. .

(On barga1n1n§ vs. d1scuss1on of merits, v. Barry 1965, p.86f.)- -
Fugrthermore, in connection with the requirement of agreement !

. J
prevent ? contract from being formed is particularly associated with

©
et

the Pargto principle. If the Pareto principle is takeh to provide, the '

is’for a complete normative -theory of roial choice, it certainly .

3
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A (:1 existence of rights. The Pareto principle is a collective choice rule

L]

according to which one social situyation out of a set of social options ’

. is Pareto-wise bq\tter for a society than another "if at least one

) person is better off (has more of his wants satisfied) in the first - ‘ _ "t‘
situation than in the second and nobody is worse off in the first than
in the second" (Barry 1965, p.49f).  According to Brian Barry, the .

satisfaction of the quoted condition suffices to make the first situa-

tion Pareto optimal compared with the second; but a more precise : )

R

extension of the terminology here may be desirable. One situstion is
| , Pareto-wise indifferent to another if everybod}\is indifferent between- : T

them. According to Préfes§or A.K. Sen, any situation out of a set of

i

3
s e

social options is Pareto optimal if no situation in the set is Pareto-

StTer Y
, ’ wise better than it (v. Sen 1970, p.21). In consequence, every member

°

v -

of a set of Pareto-wise indifferent options is Paret‘% optimal; and, T

much more importantly, if a set of options is such that each option in !

the set is preferred by at least one person over every other optwion in

2
1

the set, then all the members of the set are Pareto optimal, although )

y ¥ h
none of them is Pareto-wise indifferent b)? comparison with any other i}k
¥

)

option in the set. Thus, when a group of individuals entertains in- v

. compatible prpferéncés among options, the options will be Pareto optimsl,
: — ) M T

but ‘the Pareto principle will require neither that the group be indif-

o v ferent to any particular selection among the options,fnor ths‘zt'any - N
: . , - \
, ; particular option be selected by the group. In short, the principle ;

is incomplete: it doesn't locate all the options in a weak ordering,

.

let alone a strong or linear one; it doesn't define a relation over

- -~ -- ~the options-which-is —reflex%ve,f transitive and complete (or "connected"). - -

[ .
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(} ‘ S _But the Paretmfrinciple canu be made complete in at least two dif-
h - ‘ .. ferent ways. Either all Paroto‘ ogtimal options may be declared indif- .
ferent (not, —of course, Pareto-wise indifferent); or the status quo )

may be singled out for onique considdration, so that if no option is

¥ ' ‘ " Pareto-wise better than any othfér, maintenance of the status quo : : 4
becomes the option of choice. In the first case, considerations of '

N ~
distributive justice drop out of the class of determinants of social

choice entirely, and the-free market system will be adhered to, apart

from compensatory arrangements that may be entered into if market trans-

actions impose costs on non—partie?ﬁ, {v. Sen 1979, p.191; cf. Bu‘chanan

. and ’I\xllock,/p.gl); in the secondﬁcase, which may be scarcely different
=1 - from the first, the principle of social choice will °lay d°owo 2 method
| of "supreme conservatjsm' such that "even a smgle person opposing a

¢
, change can blﬁk it no matter what everybody else wants" with the conse- #» ,

-4

quence that '""Marie Antoinette's opposition to the First Republic would

- . have saved the monarchy in France" (v. Sen 1970, p.25; fmphasis mine).

I These are the implications of the notion of potential veto ghich, as
. - -~
Professor Dworkin sees things, apparently epitomize the right of each

individual to equal respect, and which lies at the Keart of a right-

R ' based political theory. Professor Sen remarks that a social dec151on

—
*

. - rule with consequences 11ke this seems "grotesquely unsati.sfactory"

It might be argued that while Professor Dworkin appears to -
hold that something like the Pareto principle lies at the heart of oo
Professor Rawls' theory of justice, because the theory is based on a

]

contract arguneynt;xnevertheless he may not hold that the Pareto principle
constitutes the whole of the  theory, After all, the prdgent argument
C\ - was introduced on the assumption that it would show how a logical wedge

«
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§ T

might be driven in“between the principle chosen by the contractoTs and

that aspect of the contract arguméhg which makes the theory,of justice
incorporating it a right-based theory. Nonetheless, one would expect

4 3

. that the particular feature of the theory that makes'it & right-based

theory would be in some heasure.reflected in the content of the theory.

Thus, in the present instance, one might expect that if the theory is

| not constltuted by the Pareto pr1nc1p1e extended in either of the ways

suggested in the preV1ous paragraph, it should at least ndt v1olate
o
the Pareto prlnC1p1e in those choice situations where the @r1nc1p1e

determines a choice among options where thls is not the effect of

.doubtfully legitimate extensions of the gfinciple} Then the first

principle of a social-choice theory should be Pareto-inclusive. Unfor:

‘ tunately, in Professor Sen's Collective Choice #nd Social Welfare an+

*

argument is given to the effect that if even as: few as two people wiﬁhin'

a social group are each allowe "to determine by their own choice which

,of two optlons shall be selected each person being assigned a d1stinct

(or it will not apply where it could apply, which is almost the same

-

th1ng), and 51m11ar1y for any principle of social ch01ce that is Pareto
1nc1ﬁs1Ve. "This will be so even when the choices granted to each 1nd1-
vidual are restricted to one trivial personal matter, such as whether

he himself will sleep on his back' or hlS stomach (v. Sen 1970, Pp- 79 88;

1974, pp.218f,233); It would .séem that a soc1al group which did not

allow‘moreéfhan one of‘its pembers to make at least onessuch’ch01ce‘

1

could hardly be saiiﬁtd respect its mgmbers' rights, for it would be

!

. pair of opt:ons to choose from then the Pareto pr1nc1p1e will be violated

/ ' ! . 2.
_at least. uncertain.whether they could be reasonably regarded as having

3 | . , ;
any rights st all., For .suppose, in accordance with Professor Dworkin's

- N

!

|33
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C@ ‘assumptions about the supervenience of rights to liberties, that rights
. ° , -

should be characterized essentially in terms of a distribution of

. benefits to individuals, and not in terms of choices open to indivi-

7

; ) -duals unconditional upon the preferences of sotiety as a whole. Then

N r
'

it may be that some Pareto inclusive rule would entail an appropriate

&a

| ld
, distribution of benefits. But if Professor Sen's argument is correct,
1 _ | ,

d

then it would be a violation of the Paretd inclusive rnle to allow

E " - individuals' the choice of claiming or not claiming those benefits, even
i

where the benefits had been denied improperly according to the Pareto

' S 1nc1u51ve rule in operation; for this primary violation of the Pareto h
inclusive rulq cou%d bardly justify a secondary violation of the rule: - ]
¢ without inconsistency a supreme Pareto inclusive rulé could hardly be
% , - used to Just1fy a vieolation of 1tse1f - But if individuals'cannot
; . claxm what is due to them, the ‘sense in which they have rights must be

N

. severely attenuated, even from Professor Dwoskin's point of view. There

is, therefore, nothing in Paretian considerations to sugge§t that they

J

e

“might figure somehow in ordinary liberal notions about righté. Invete-

e rately 6bliv1ous, however, Professor Dworkln actually cites Professor

Sen's extdnded defense of Sen's own argument for "the 1mp0551b111ty of

5

the Paretzan liberal",” evidently unaware that the argument in question
invalidates his own assumptions about what migﬁx characterize,h right-

based olitical theory (v. Dworkin 1978a, p.357; Sen-19744m SR

. i LN >
' In the end, Professor Dworkin's identification of Professor

o

) - Rawls"theory of justice as a right-based theory comes dowpy to this: ’
: ©oit is a‘right—based theory because . the parties to the contract in .

3

'the original/positioﬁ should be thought of having the "right" to prevent N

'

é
i
1
}
i
!

(j} - the theory of justice from having the content that it actually has; the

-

N s
9
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theory is right-based because any one of the contractors might have -
insured that some other theory (some other option) might have been the
referent of the definite description, "the theory of justice". Given
such an oblique characterization of what a right-based theory'is, it
is hardly surprising that a right—bqsed theory should entirely fail .
nto reflect in its céntent the feature in virtue of which it may ‘
appropriately be called “right-based".
Moreover, siﬁce on the preseAt interpretation, the content

°

of & right-based political theory is, after all, entirely undetermined

by its being a right-based theory, it is utterly inappropriate to take
the facts that a theory is right-based, and that it provides perhaps
the best available justification for the sort of lihefal constitutional
democracy in which th; American legal system is embedded, and 6n thel
basis of these facts alone, to argue that the content of the theory)
must be sufficient towprpvide a single resolution to every legal dispute.
For if‘tﬁe content of the theory is undeterﬁined by its being right-based,
this égnsequensé cannot be_ guaranteed. ' o

"1 conclude that Professor Dworkin's interprefative approach '

to A Theory of Justice is entirely gratuitous, and that it also fails N

to provide support for Professor Dworkin's speculations about thé results
4 . ’

of adjudiéation. The fact remains, hoﬁevqf, that Professor Rawls' theory

is the only one which Professor Dworkin has called “right-based", and \‘ L

-

this provides the only available clue'as to ifhe sort of pollitical theo:}y '
a ‘judge hight‘qppeal té in deciding hazd cases. It has already been
shown that the principles of such & theory - since they must be recog-
‘nizable and learnable, rather like rules of law - must, rather like
Co , ‘
e .- g
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(;} Tules of law, be ‘inadequate to guarantee the truth of ORA. The question

o ‘ C o L. el . . /
more recently under consideration has been whether it is possible to /
- :

e

) . step behind those principles, to discover whether the right-based aspect’

o of the nhéory of justice might be such as to provide the required

; / guarantee, Professor Dworkin's attempt to delineate that aspect has

by starting from a different angle?
. }« N

The o;iy starting place that I can think of lies, indeed,

"

"behind" the principles chosen by the contractors in the original posi-

sy €UE SN ) g STy e

&

tion; it is to be discove}ed in strategy of reasoning employed by the

3 . contractors, that is, in the famous "maximin“ strategy. The maximin
strategy gives rise to a complete sociAI choice iule. Furthermore, it
is incompatible with the Pareto principle. Addi;ibnally, in one vefy-

simple sense, 'whenever the maximip strategy determines a social choice,

b e e e

the riéht of some indivi&ual can be regarded as justifyihg the choice.

As well, a2 maximin rule could be employed by an ideal jydge in a way

@ . compatible with the description of the activity of an igeal’judge out-
lined in Part Two of this essay. And,“finaily, tﬁe hypothfsis of its ~?

i employment in this way Qou}d permit a realistic interpretation of legal <

- propositions as they are used in the actual world. In the next section

w
: of this essay, I shall assume that maximin determines the content of

an ideal right-based politico-legal theory; I shall show that maximin
\\\ ‘ allows for the falsity of ORA and indeed makes it overwhelmingly probable;
- N *
I shall conclude that ORA is false on the best possible detailed inter-

. ’ pretation of Professor Dworkin's assumptions.

P

Ve
7

been dismissed as gratuitous and inadequate. Could the task be accomplished

I 4
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12. A Fragment of a Right-based Political Theory which makes ORA
Overwhelmingly Improbable B o

. In this section I shall describe a rule of social choice
determined by the nmiimin strategy. Towards the end I shall suggest
that the ordering of social states-effected By the mayximin rule can 5e
regarde& as an ordgring of possible worlds and that this o;deriné may

\ N . A .
be taken to provide an appropriate partial specification of a semantic

o

framework for the logics of conditional obligation investigated by
Bengt Hansson; Bas vaﬁ Fraassen, David Lewis, and Wolfgang Spohn (v:
Hansson 1969; vdn Fraassen 1972,1973; Lewis 1973,o.pp.96-104; Spohn 1975).
I shall claim that the semantic framework for these logics is.also an
appropriate ;emantic framework for propositions asserting legal obliga- .
tion, Bu% T shall Tgntion only a very feﬁ features of the 1ogigs, for
most of their detagis are not‘importani 3n the present conteit because
they are not really problematic. The facts that are important are (a)
that the maximin strategy, which is supposed to underlie the reasoning

of the parties to Professor Rawls contract‘may be regarded a}§defining

'an ordering of social states in the precise sense of the thedfy of

social choice, and (b) that such an ordering may inject a special *

content into‘the semantic framewofk f;r a seminal class of legal pro-
positionsk This is important if onl} because results in’the formal
theor; of social choice can illuminate some of the limits on the
application of the ﬁotion of consistenéx in the.justification of
practical judgements within social groups. ~ I use the word "limits"
advisedly, becggig‘it is in this connection that a problem arisés; and
before describing maximin in dg%?il’l should like to take a little time

to construct a dilemms about the application of social choice theory to _
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The reader will recall that Professer Dworkin makes the

. N ~ " n‘/

\ b

explicit demand that judicial decisions manifest "ariiculatg consistency', -
and implicitly, demands that the principles of justification underlying

the decisions must be so ordered that intuitiohistic '"balancing" need . .

not figure in the derivation of specific decisions kv. Dworkin 1978a,
a . . .
_p.87f). In Section 5, Part One of this essgy, it was conjectured that

the implicit demand had its roots in a fear that inconsistency might -

i .
arise if no unique method of balancing the principles were specified.

'If this conjecture is correct, then clearly a precise standard of con- oS ‘
. . R % '
sistency is presupposed in Professor Dworkin's arguments. In Sectgon

8.2, Part Two of this essay, however, the idea is implicit that the
interraction betwe;ﬁ femporal parameters and, the theory of'judiéial
mistakes might properly be said to entail a very l6oge notion of incon-
sisyency, insofar as this interracti&n allows later decisions to be
justified even when they conflict with earlier decisions. The effect |
of this, obﬁiously, is that the precise notion of consistency impliedlk :
by the fejection of ihtuitio&ism can in‘no way be "read qff"'frOm wha%
is included in the law reports or in other institutio;al legal materials;
and, of course, this means that examination of ﬁhe precise notipn can- ‘ f
ot begin until all the legal "data" have been subjected to & good deal |
f ‘ o
of "interpretation', with the result that the precise notion of con-
sistency may seem like something of an artifact of legal theory. But o7
" the point I waﬁt t; make is a point of emphasis, and it can only be .
partially madé in terms of the obse;vation that there is a certain lower

s
limit of regimentation that must be imposed upon legal materials before : \
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a precise notion of consistency can be applied to them - even though

this observation cannot be gainsaid. The fact that bears noticing,

r

however, is.that even if legal materials can be brought up to tQ}s

lower limit of regimentation, then whether the legal theory involved

in this process is distorted or not, the precise notion of consistency

« N

made available by the process will itself be the subject of severe

limitations. And this is because the precision of its results does

.
4

-not prevent the theory of social choice from giving rise to serious

difficulties of understanding.

B .

From the. point of view of the social choice ‘theorist or
N +

welfare economist, the maximin strategy and the collective choice rule
derived from it cannot be cansidered as "basic", in any sense at all.
The welfare economist‘typicélly‘begins by laying down a number of
plausible conditions Constraining the ways in which preferences of

Fad
individuals for different social states may determine according to a

collective c¢hoice rule a ranking of social states attributable to the

'spciety of which the individuals are members. The basic elements of

) ?’social choice theory are these conditions. Examples of the conditions

might be: that a collective choice rule not generate cyclical social

.

preferences; that it satisfy the Pareto principle; that if out of a

set of social states, the rule were to rank one state higher than every

other, then it should also rank that state higher than each of the other

states taken severally;-that in determining the relative ranking of
two social states, the rule should take no account of individual pre-

ferences over any social statés but the two bbing ranked; that the pre-

ferences of no single individual be allowed to determine all social

preferences, etc. (v. Sen, 1977a). Given a host of conditions like
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these, the welfare economist formulates az collective choice rule and .

sees how it combines with various combinations of conditions. Since

satisfaction of the conditions constitutes what is, intuitively, a rational

desideratum of any rule of soéﬁal choice, the virtye of the formalize-
tion employed by welfaéé economists is that it permitg\a plain view of
the possible‘inconsistéhcies derivable from a given rule coupled with
.82 particular set of coﬁditions. An inconsistency poses the choice'of

modifying either the rule or the set of conditions: If collective

choice rules were taken as given, then there would be nothing for wel-

-~ v

: « . . :
fare economists to investigate. -

:
I think thHat the implications of this are not always under-
stood, Professor Dworkin, in the cdurse of explaiming tbat represen-
tative democracy is '"an imperfect machine for pursuing ‘the general
welfgie“, rather oddly classes welfare economists with "utilitarian
party theoreticians", and suégests that their efforts are directed to-
ward thg production of an "independent non-institutjonal definition of
the gehneral yelfare“ (v. Dwofkin 1978a, p.324). But it is impla&sible
t6 attribute any such monolithic aim to the activity of welfare econo-

"

mists. Ip the first place, not 511 collective choice rules can be °
regarded as pléusible candidates for a single functional role, For /

: >
consider: the method of majority decision takes individual judgements
about pairs of social states as determining a collective decision in
favour of one or‘the other members of the pair; wﬁile a positional rule
such as the "Borda rule", takes individual r;nkings over gggg_of social

states, and by assigning weights to the positions #n each¥individual

ranking, determines a social ranking which refiects intensitz'df indi-
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' (' "+ ', widual preferences for one social state over another. Since a positional

rule requires more information than the method of majority decdision,

e' S TR the opportunity:for. its empioyment may be more limited. It would
, , , .

hardly be rational, h'owever, to suggest that ‘either the method of

a ) majority. dec151on, or else, alternatwely, a pos:xtlonal rule should be

. - <

used excl\uswelx - no matter, what purpose is meant to be served by the

determmaﬁlon of social preference in a given case. In formulating

VDAY It

public pollcy, for instance, and in deciding among policies already
. formulated, some method of determining social preference may be desir-
able; but there is no reason to suppose that the same method must be

i

used or that it is reasonable to 1mpose .the same informatfonal con-

-~ straints for both purposes. And, of course, examples like this could

be multiplied.

‘This line of thought leads to a related one, and that is that

N e—

. the conditions on collective choice rules investigated by welfare

economists are not all of a piece. A condition which rules out the

dictatorship of some individual over a set of options is hardly "similar"

. _to a condition which demands that indifferemnce in social preference be

-

a transiltive relation. . 'For a pa;‘ticular class of préblems the condition
L ‘ against dlctatorsh:.p may be appropnately waived - for example in the
| class of problems where the social states are defined in terms of whether
& ‘ an individual sleéps on his back or his belly, everything else remaining
%, eqqai, and the "dic‘tator" is the individual himself (v. Sen 1977b, p.1545);
for a different class of problems the r?quirement of transitivity of

indifference may be waived - as in problems of decision where the method

‘of majority rule is employed simply to make some choice or other 'out of

O S, |
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a set of options, and the reduirements of cons.isg,ency is weaker than
that involved ir the derivation of jxidgeme;lps about optimizing social
: welfare (v. Sen 1977a, p.'SS). This is not because 'policy considera-
tions' are so?m‘ahow more appropriately' taken accouni of in a demgcratic
Dvote, as 'Pr?fessor Dworkiln continues to suggest (v. Dworkin 1978a, pp.
81,356f};‘ but rather because the pressure for some practical decision

- it may not matter which - need not be integp;'eted in terms of a binary
. ! :

concept of "being at least as good as" which orders all social options

——

(v. Sen 1977a, p.55).  Because the problem of practical decision does

. not give rise to an intuitive need for such interpretation, the condi-

tion of the transitivity of indifference has no obvious application.
The non-comparability of conditions on social choice rules is extremely
important: one might ask oneself, for instance, how maximin is to be

compared with the method of majority decision, if maximin provides a

»

complete ordering of social options while the method of majority decision
does not (v..Sen 1977a, p.77f); and how an answer to this question might

be related to the notion of ''democracy', which, on the hypothesis cur-

-

rently being examined,,}séems to be supposed to weigh in favour of judges

4

+ - T .
making their decisions on the basis of the application of the maximin

rule, and never on the basis of the expression of public preference for ‘

%

one sort of social option over another. - But consideration of these

issues must be pushed into the background,, as yet another set of com-

"

plexities entailed by a reliance on social choice theory comes naturally
. [ -

to the fore. ' : i o

Suppose that, despite the opacity and incommensurability

.
'

of conditions on collective choice rules, a legal philosopher insists

. et s i s
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on choosing some such rule for the sake of providing legal decision-
making with a single, precisely defined, exhaustive theoretical founda-
tion. Among welfare economists, Professor Sen has admitted that\this
might involve a dangerous distortion. The effect of, the "welfarism"

of sbcial choice theory is that it severely restricts the information

about social states that can be used in ranking them or choosing among

.
>

them. In determining a ranking of social options, the maximin rule,
for instance, renders inadmissible any information about the amounts
of1individﬁals; gains or losses in welfare; similarly, 'in any given
chqice situation, both the maximin‘rule and the utilitarian rule render

4

inadmissable any information relating to the patt&rn of past choices;

Y

both of them are blind to any discriminations bet&een classes of
choices where as collective choice rules they apply, and classes of

choices over which individuals are allowed to be decisive, so that they/”

are both incompaéib;g,with any degree of liberalism; and fiﬁally, even
maximin, though it may respect egality in terms of individual welfare,
may be incompatible with the ordinary conception of equal treatment
before the law, sihce information aboué institutional proc;ddres is
not admissible' in arriving at social preferegce~(v. Sen'1977b,,p.1559ff).
+ , What is the upshot of these considerations? The upshot is
that although social choicg theory can provitde regimented formulations
of rule; of social choice accérding to which precise notions of con-
sistency can be defined, the practical significance of these formula-
tions is extremely difficult to estimate, so thai the‘notions of con-

sistency appropriate to these formulations are, in a practical sense,

opaque.’ And now the dilemma is this. If a precise notion of consistency

"
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K B for legal decisions is introduced via social choice theory, the import
of the notion will be hedged around with, all the difficulties 'that

attend the interpretation of results in the theory of social choice.

Thus, even if every logically possible answer to a lega} question is
. \ /

classifiable as right or wrong in accordance with the application of

a collective choice Tule, it will remain entirely doubtful whether such .

I ' a classification can be responsive to any practical requirement that-a —

society might impose on its legal system. On the other hand, if no

[P

. precise notion of consistency for legal.propositions can be introduced,
’ . ~ : 7
then the sense ip-yhich one answer to a legal question can be said to

be "right" while another is "wrong", is left undetermined; and this

[

: . leaves ORA itself with‘;ut content. This second horn of the dilemma I
! - take to be somewhat sharper than the fizlst, ‘despite the fact that it
might occasion an objection. The objection would be that to denand

that a precise notion of consistency be defined is to demand a speci-

fication of an ideal theory of law; and that this is contrary to the

n . spirit of the "realist step'' described in Section 7, Part 2 of this

°

essay, dnd vindicated in Section 8.2. But this objection has no force,

-

for reasons indicated throughout Section 8. "Real'{sz;' will be satisfied
; even if the truth conditions for legal propositions can never be recog-
", nized as holding; but the claim on behalf of realism and ORA cannot be

maintained, unless some truth conditions are given, that is, unless it

b i

is possible to know what the conditions are that may never be ?ecognized

‘

as holding. 1 take it, then, that Professor Dworkin is forced to embrace
the first homn of the dilemms.  In specific terms, this would appear to

X mean that for legal propositionS that provide answers to legal questions

(.) . raised in hard cases, truth-conditions must be given in terms of the . -

L

T 0 - e
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expected utility for the worst-off members of their society. The con-

-
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maximin rule: The force of, the firxst horn of the dilemma is to make
entirely puzzling the question why this should be so. Yet if it is

not so, there would seem to be no way left to understend Professor

Dworkin's position. And so I chﬁk that even a far-fetched interpre-

tation of Professor Dworkin's views in terms of the maximin rule is

better than no interpretation at all. At least it is substantial enough

i

to be disputed. ‘ .
The maximin rule is an exZension of the maximin strategy
empioyed by the contractors in the original posi}tion described - in
Brofessor Rawls' theory of justice. The maxinin .;,trategy is a strategy
for rational choice by individuals in a sondition of uncertainty, and
it directs them to select that optio' of t}}’e options available to thgm
in which the minimum of expected u4ti1 ty is imized. As a result of

a

being guided by this strategy, the contra‘“c{:rs in the original position

«

choose principles of social organization which maximize the minimum

tractors do this because in the original position they do r;'ot know who
they are - do not know what position in society they occupy; and desirous”
of maximizing their‘own’,minimum expected utility, they choose principles
favour:{ng the worst-off, on the assumption thaé\they themsellves may turn

out ta be the worst-off. In A Theory of Justice the contractors c¢hoose

Rawls' two famous principles of justice; in David Richard's A Theory

of Reasons for Actions, the contractors choose not only those principles,

but also eleven other principles éoveming the efficiency of institutions,

1

obedience to institutional norms including promise-keeping and truth-

telling, the oblligation's of non-malificence, mutual aid, non-in;erfg'rence,

.
' .
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paternalism, politeness, respect, mutusl love, beneficence, and moral ’
development. Not even in Professor Richards' work, however, is the
maximin strategy alloved to determine social choice "act by act™, as ﬁ

m;y;lfarism requires (v. Sen 1977b, 1560). This leaves open the pos-

sibility mentioned in the previous section, that the principles decided

4 . -
upon *'by the contractors", that is, in accoxziance with the maximin

a

strategy, should be inadequate to determine a choice in every \conce

choice situation.

positions regarding equal opportunity in educsgtion,]pornography, the

> ; . Mg
«right to comsit "unnatural acts" in privates and the right’ not to be |

1977c, pp.162-178). In each case he has

The significance the maximin strategy has for Professor Richards can be
" : S L

gauged from his assertion that "if, as critics have argued, the maximin

strategy does not follow from Rawls' set of assumptions about the

originai position, then these assumptions ‘should be reinterpreted so 4

that jt would follow" (Richards 1977a, p.1325). Nevertheless, it seéﬂs :

clear that he would not subscribe to the idea that the maximin strategy,

L
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could determine a resolution for every legal dispute. For Professor:

Richards, maximin and its attendant comsiderations come into play when

legal disputes raise clear moral questions over which there may be
¢

disagreement; in particular, the contractarian theory provides a way ‘

of articulating moral criticisms of legal judgements, irrespective of

whether the legal propositions in which those judgements are expressed.

EZ&%%EEE.EE.EQEJ the contractarian theory does not provide truth-gondi- |
tions for legal propositions (v. Richards 1977c, p.34f). It seems

unlikely that Professor Richards would be disappointed if maximin failed
to determine a decisive principle in accordance with which, say, a .

uniquely admissible resolution would have been determined for the case
¢

‘ of Spartan Steel and All;ys Ltd. V. Martin and. Co. (Conqractors) Ltd.,

whlch Professor Dwork1n considers to be a hard case (v. Dwork1n 19783,
p.83)._ That case raised the questior® of whether the precise extent of
liability for damages should include damages for purely'economic loss,
such as loss due to interruption of industrial production due to the
neglzgence of a defendant's employees, held respons1b1e for temporarily
cutting off the supply of electr1c1tyaio the plalntlff It 51mp1y does
not seem plausible to approach this question by way of the moral criti-.
cisms that might be made of the possible positions: the question does
not primarily sug;ést moral issues. Perhaps Professor'Dwoﬂ‘gn would
agree; perhaps he would séy that Spartan Steel need not be re§q1ved‘in
terms'o} maxim;n. But any’génerélization of this‘sgeculation would
have Pfofes§or‘Dworkin allowing some hard cases to be resolved according

to this rule;’others actording to that; yet unless there were a supreme

rule governing the application of subordinate tules to particular sets . .

®

4




'(w) l . of hard cases, the }esult Qould be intuitionism; and uqlesé at léast
one rule were specified as an unrestrictedly applicable rule of last
resort, there might be cases without resolutions, in violation of ORA.

e The present hypothesis is just that the maximin strategy can’ be con-

| verted into such a rule, to be applied in hard cases, when all else
; , O

3 C - ' fails. Such a maximin rule would, have to Pé regarded as constituting
/ * N
N J :
; , a distinct institutional mechanism. (Professor Sen, however, suggests

that collective choice rules 1iquthe'maximin rule function more
naturally as tools of soc1a1 criticism than as actual 1nst1tut1onal

mechanisms, thus implicitly siding w1th Professor Rlchardg agalnst

»

" Professor Dworkin (v. Sen 1970, p.199f).)

. i
¢

The maximih rule which extends the maximin strategy is

s

: given in terms of a preference relation defined over social states.
; . '

‘ This pfeference relation determined by orderings of social welfare
levels, different orderings being attributable to the individuals who

. comprise the social group for which the preférence relation is defined.

"

An individual orders the set of possible social states not merely from

. . o

” ' - his own point of view, but also on the hypothesis of interpérsonal
<] . ¢

are m possible social states and n members in his society, then his

- °
‘ -

ordering will be defined over mn elements, the Cartesian prodyct of

the set of social states and the set of individuals: hefwilx compare
o the welfare leveis of everywmember of ﬁ?? society in each péssible

social.state. The ordering of-the individual will ébfine‘a binary

F - relation R which is transitive, 'reflexive and complete (conﬁected);

which can be resd as 'is at least as good as": and whose terms are'

'

.9 , ..

. " b

. . ! 5
- N !

f

a
¢

permutations of preférences. Thus, for a single individual, if there ).
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- be read as, "To be person i in state x is at least as good as to be -

Fia

A

L] < ~ -
ordered pairs consisting of a social state and a person. If x and y ’

are social states, and i and j are persons, then '"'<x,i> R <y,j>" can

person j in state y". This would be to say that the welfare level: of
#
person i.in state x is at least as high as that of person j in state y.

Then a relation M of "maximin justfce" can be defined in termsof R.
If x and y are social states, and i and k are varlables ranging ‘over
persons then: xMylffﬁEk)((1]<x i> R <y,k>). That\ls, x is at least

as just as y iff to be anyone at all in state X is no worse than to be
1 N \

some particular person in state y. If there is not a single person in
v ! » ’
state ¥ such that everybody in state x is 'at least as well off as him, ’ "t

thgn state x is not at least as just as state Y.y x ;s‘ggzg just than “ L
yiff xMy and ~yMx. x is the most just social opfipniff:x is the option
in which.the worst off member is at least as well off as anyone who :
would'have been worst off if any other option were chosen.

But the relaéion M has so far been defined in terms of the

’

poinf of view of a single {ndividual, since only one individuals'
ordering of the Cartesian product of the set of social states and the

set of 1nd1V1duals has been taken account of. This M, therefore, fails

to represent a relatlon of social preference though it does reflect

the commitment of an individual to assess social states according to

the maximin strategy, on the assumption that such assessments should r

«f R

be carried out as if he did not know which position he himself occupied,
9 . -

or as if he felt that the position of those whom he regards as worst

‘off must determine his own ranking of social states. .

0
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The problem now is to furn M into a relation. of social pre-
f?rence. There are two ways of doing this, oOne "st;onger” than the
other.  The &eakef way requires that for each individual i, his ranking |
R; of welfare levels must respect the rankings of every other.individual

.Qith regard to that individual's own preferences. Thus, if individuai hE

. prefers x to y for himself, then individual i's ranking Ri must not °
make true the proposition ~(<x,j> Ri <¥,j»). This requirement is
expressed-in the axiém of identity: where X is the set of social

states and I the set of persons.

~

¢

() () (2) (3) (xeX & yeX § iel'§ jeI/ % @, i> Ry, 1>

S\ 3
{

-, <X,i> Rj <y,i>)
A ' ‘ l
According to Professor Sen, this axiom '"can be justified on ethical
grounds as an important part of the exercise of extended sympafhy"
{Sen 1970; P-156). A much stronger requirement is expressed in the
axiom of complete ident{ty which makes the ordering Ri‘of each indivi-
dual i identical with the ordering Rj of each individual j. The axiom
is stated .

() G) (el § jeI . O Ry = Rj)
The axiom means that not only must each individuals personal preferendes
for one social state over another be reflected in every individuais!

ordering, but also that there must be agreement between all individuals

a
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as to who is worst off 'in any given sdcial state, who is second worst

off, who is ..., etc. The axiom of complete identity can be seen as

a reflection of Professor Rawls' idea, discussed®in Section 10, about
the superfluousness of any supposition that tZ;re must be more than
one contractor in the original position; the axiom gives expression
to his assumption, of unanimity Qithout bargaining. If the axiom of
complete identity can be accepted, then the ranking of a single indi-

vidual will suffice to define a-social preference relation of maximin

A ’

justice in the way described above.
Can the axiom of complete identity be accepted? 1In Professor
. .

~ .
Sen's discussion of the maximin rule in Collective Choicé and Social

Welfaredthe axiom is simply assumed (v. Sen 1970, p.157); and in his

' other discussions of the rule seen to begin with the assumption of
. ' §

cardinal personal welfare functions with full interpersonal comparability,
so that a ready-made scale is determined, eliminating the .need to identify

the welfare levels of persons in terms of the possible social states

over which a social preference relation is defined, and eliminﬁting as "

well the need for eaéﬁ individual to rank social states from any point
of view other than his own, since interpersonal comparabiiity is now
achieved without reference to interpersonal comparisons made by the
individuals themselves (v. Sen 19%3,'p.268; 1977b, p.1546). Professor
Sen's reason for introducing these more powerful assumptions is his
desire to explore the'conflicts between maximin and utilitarfanism;
but the assumptions are extraneous to the intuitive interpretation of
the maximin rﬁle suggested by the idea of contragtors setting up a

social organization in ignorance of the positions they will occupy in

the society that they agree upon, and’ext:dneous, too, tp the effective~
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; .
ness of maximin. And it is in connection with the intuitive inter-

pretation that the'questio? arises concerning a choice between the
axiom of identity and the axiom of complete idenéity. A choice between
these axioms is not without consequences for ORA. Moreover, the problem
of providing a satisfactory intuitive interpretation of the maximin

rule highlights the extraordinary difficulty of relying on social

choice theory to define a precise notion of ‘consistency for legal pro-

gositions.

*

An.intuitive interpretation of the maxim#® rule can be found

in Thomas Nagel's The Possibility of Altruism, and is due apparently

to Professor Nagel and Professor Nozick jointly (v. Nﬁgel, p.141f).
The\pain idea is that egcﬁ individual in a society can imagine him§eif
as expecting to lead the lives of all of the individuals in his society,
"not as a single super-life butmas a set of distinct individual lives,
‘each of them a complete set of experiences and activities". Just how
mucQ can be made of this idea I don't‘know,‘but at least it provides
some imaginative content to the,sprt of ordering that eagh individual

is supposed to construct so that the relation of maximin justice can

. be defined. The rationale for imagininé the lives as led separately .

and not as part of a super-life, lies in the desire to impress upon
the individual that each life is unique, that each individual life
mist be conceivéd as lived without the individual's "der{ving any
compensatory or sﬁpplementary expe;iences, good or"hd, by seepage from

otﬂér unique lives™ (v. Nagel, p.141). This is the justification for

rejecting utilitarianism and for regarding the situation of the potentially

worst off in any choice as most urgently requiring direct and specific

attention. In each choice situation the maximin relation singles out

B r v —
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p
.an identifiable class of individuals - the potentially worst off - and
makes the minimization of thgir plight mandatory, just because whoever
is worst off in a cgrtain situation is mot going to be compensated by
the comparative benefits enjoyed by other people in ;he same situafion.
(Since éll possible opt;ons_are ranked, the effects of all possible
compensatory schemes are taken into account in the ranking, and in‘a
given choice situation the option ranked as "most/jﬁst“ cannot - :
logically cannot - be bettered by deﬁising modifications to accomodate
\

further compensation schemes to benefit the worst off.) in any'given
choice situation, the individualswho will benefit, if maximin determﬁ%es

¥ ‘ >
social choice, will be recognizable on the basis of inspection of the

»

ranking over which maximin is defined as those individuals whose levels |

of welfare fall below the minimin level acceptable, according to maximum;

»
'

in each choice situation, therefore, maximin will determine these indi-
viduals as,right-holders, that is, as persons whose preference for one ...

state over another must be respected if the maximin rule is to be

honoured. In this way, it is true that a normative politico-legal a

"theéry" determined by maximin is indeed a ?ight-Based theory. This
is because each decision justified ﬁy thé theory can be regarded ;s
having been justified in-terms of the rights of specifiable persons
not, to have their level of welfare sef lower than the highest possible
lowest, for,-the sake of benefits\that they themselves are entirely in-
capable of.sharing. Thus the idea of the separateness of individual
lives can be seen to underlie a notion of special rights that can be
assigned to specific individuals ~ rightslwhich éannot be defined in

.

‘terms of the aggregate benefits that a soéiety as a witole may have in




P R - i =R i b

-

O

" of them had to imagine himself expecting to lead severally his life
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hand. From the time of'Benyham, it hgs been recognized that even if
riéhts afe defiﬁed in terms of benefits, benefits aggregated over whole
societies must fail to give rise to rights”precisely because aggregate

) i ‘ X
benefits are not regarded as directlz benefitting assignable (identi-
fiable) individuals (y. Hart 1973, pp.184-188).. In this respect,.the ;
maximin rule answers to an intuitive notion of what it is for a person i
to have a' right. \?;f"‘ : ’ ‘ + 1

This pleasqpé result, however, is not matched by any intuitive

appeél exhibited by th; axiom‘of complete identiiy, in the light of
interpretation proposed by Professors Nagel and Nozick. Under that
interpretation the axiom of complete identity requires each individual
in a society, imagining himself as expecting to lead severally the ' C
lives of.all of his contemporaries, t@ rank the experiences and activities

Jwhose becasion are the oppd;tqnities afforded by every possible social

, \ ' - - K] 03 v
state; and each individual is required to do this in'precisely the same

way as every other member of the society does it when he imagines himself

£ .
expecting to lead those same separate lives.(!) Perhaps this is not

unintelligible; but it is surely in the highest degree implausible.
: /

. It may be %ossibie to extract some vague idea of what is
invoived in this conception from a somewhat inadequate literary analogy:
Virginia Woolf's novel The Waves is virtually mothing but a -
Sequence of interior monologues engaged in bx six characters a£ varioug . !
moﬁents over the couise of their lives. fhey are one aﬁother'% contem- i
poraries, and acquaintances from childhood. Three are men,lthreé women. \
The society in which they 1ive'is the same for all of theﬁ, as of course,

are the social states that are actualized in their society. If each

£
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E (:f and the 1iJés of a1l five others in each of the social states possible
- for each of them, then each of them would have at least to imagine
L expecting to lead those lives in all of the social states actual for
i ' them. A very rough approximation of what each of ;hem would have to
. "expect in the actual social states can perhaps be convéyeé in a meta-
physical conceit which has each of the characters in ;?e novel reading
. b

the novel and in this way coming to appreciate the points of view

adopted by each of the others vis 3 vis the broad soéial states in which

1

they find themselves. (This metaphysical conceit w3s suggested to me

it
.

. by the narrative structure of Muriel Spark's'The Comforters.) The

e

weaker axiom of identity would require merely that \in reading the novel,

gt

' none of the characters might ignore or discount the/ preferences expressed
by any of the other charaqters; this requirement,Seems to me "fair",
and gives expression to a sentiment of mutual respect - indeed, a
respect for the iﬁ&iolablé separatenesé of each character's life. The

. ' stronger axiom of identity requires that the characters unanimously

"agree about exactly whét levels of well-being should be ascribed to

- each of the%/in each state; this requirement strikes me as naively,

pathetically absurd - and 1ndeed as a violation of the separateness of
{
lives which maximin is supposed to insure. Are the characters to be

imagined as getting together to discuss each other's welfare?
L4

s "dertainly not" - one‘half-expects to be toldy '"the ranking of welfare

.. levels should be thought of as a theoretical reconstruction of reasoning
. - - that the'bharaptergvmight carry out, if they were so inclined." And

the assumption is then that each in isolation should arrive at the same

ranking. . But surely this is false to any 1maglnit1ve rea11ty Even in

‘ .Y R et
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y s
connection with the ordinary reader, with you or me, whose lives are

onlf fiétivel& touched by the "social states" depicted in the novel,

and whose capacity for "impersonal judgement” must be thought of as .
comparatively infinitelysgreatérwin'this case than that which might . \
imgginatively be attributed to the characters of the novel - even in :
connection with us, it is ridiculous to assume that Qe,,in our own

isolation booths, should arrive at identical assessments of the welfare

of each character of the novel. In the great central scene of the novel

|

itself, all the characters, reunited after long séparation,‘exﬁibiting‘/

for the f;rsm time the fixedness and strength of adulthood, meet at

0

farewell dlnner party in London. During the early part of th& dlnnéé

Mrs. Woolf shows them somewhat ill-at-ease, conscious p@ their d1 ferences,
e

and thrown back upon themselves. At this point, eaéﬁ of ' them actua(ly

)

e
undertakes to make some assessmentfgﬁ/the levgls of well-being thaé

each has achieved, and the po;gnant fact,, '/ urse, is that the

%

Vi

assessments all conflict. And this i what the separaténess of their

/ i

lives comsists in at the dinner party. It«ls not impossible to imagine

each of the characters reéding the novel, reading the brilliant descrip-

tion of the dinner party, and finding"out that each of them has a dif-

ferent assessment of thelr comparat1ve 1eve15uof well-being. It is not
&

1mposs1b1e to 1mag1ne them learnlng a grcat deﬁi about each other in

this way, and comlng better to underé%tnd the difficulties that each

of them faces. But nothing in any‘of this suggests that their differences,
)

//

mlght be eliminated in this 1magln§x¥ process, and that in finding out

* o

that their mutual assessments are 1qérmpat1ble - they should come to
see how every incompatibility might be erad1cated 1f someone were to

suggest that some elements in thelr 1ncompat1b1e assessments might some-

\, s
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. how be mistaken, he would not necessarily be wrong; but if he were to

i
1

« suggest that there was neverthelesi some assessment' which they ali
would be right to adoﬁi, then I think that that persen would be guilty
of the same sort of'miscqqception which fetter$s the characters them-
selves - the misconception which makes each character assume that there
‘is something non-subjective - & non-subjecéive "asSessment".- which
fixes the "pbsition” of each character just as a pin fixes the positions '
of various specimen beetles in a glasg display case. - ; \
How could anyone suppose‘that the axiom of strong identityf L !
is acceptable? I believe'that the supposition can be traced to a ) ‘
" mistake aboﬁt counterfactuals and in Particuiar about thése counter; /
factuals sometimes called couﬁter-identiéals (v. Pollock, pp.6f,9§-103).
Both the weaker and stronger axioms of identity are supposed to be -
justified by the ethical requirement of "extenqed symp;thy" which
_ demands that when a person makes a judgement, then if the judgement is
to carry moral weight, it must be made not only with regard to the point
of view of the perso; making Fhe judgement, but leo with regard to
the point of view of anyone liable to be affected by the judgement.
This is the source of the n;ed io im;gine expecting to lead the life
of someone else. A natural way of thinking about this is in £erms of
subjunctive conditionals of the, "If I were him" - typé. But the
requirement of extended s&mpaihy is of course imposed on everyone
““equally, so that whén } make my "If t were hin" - judgements, I am
free to suppose that "he" makes judgements which I might call “If he

;
|
were me'" judgements. But it may seem that if I suppose that I were i

him, and he supposes that he were me,’ then the consequence of our joint

AT ©
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t -,
F (}"ﬂ . suppositions is that the differences between us must collapse, so that

the effect .of our exercises in extended sympathy should be unanimity,

and the axiom of complete .identity' should be satisfied.

This reasoning is fallacious, as. is apparent'from the fact

¢
\ "

TR T

that the sentence, "If I were him, then he would be me", has a reading
i ¢ .

which does not make it a tautology. In fact; as John Pollock has shown,

. . . e
the subjunctive antecedents suggested by the requirement of extehded

)

. 'én . N )
. sympathy - the "If I wei$ him'" - type antecedents - do not have identity !

R T i = A ¥~

statements contained within them. If such antecedents characteristically ‘
N expressed counter-identical conditions, they could be expanded into ante- !
4 R ,
cedents expressing such conditions as, "If he and I were the same person, (

who had been fooling you by maintaining two residences, wearing make-

P S I

up, etc..." Subjunctive conditionals with:such antecedents as this
g 7 '

would indeed be cbunterdidenticals, with identity-statements in the

AN

/</ | protasis; but these are not the subjunctive conditionals of extended
' sympathy. The subjun;tive conditionals of extendéd‘sympathy are what
Professor Pollock calls "preférred-subject" conditionals and they do
not contaiﬁ identity-statements in their antecedents. Rather their

antecedents are to be understood as ‘expandable into antecedents expressing

such conditions as "If I possessed some of'phe properties that he does";

L ol , .. and the interpretation of these.antecedents requires that "I'" be taken
» -

]

as the preferred subjeéf, and that some actual simple truths about me
beée held fixed in tbewcounterfacfual situation in which the consequent
of any such condftiongl is supposed “to hold. Thus "I" does not collapse

. into him in the conditionals of extended sympathy; and the transitivity

. ; _ of identity is barred from providing justification for the axiom of

N o .
Q . ' - g
4 - -
’
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1 it appr?priate to adopt that axiom, it may iJe wrong to impute to him
« the rather serious and clumsy error about subjunctive conditionals just
described. But since I can think of no other reason for adoptirig the
4 - axiom, I shall assume that the axiom is unjustifiable. It will be
; urged that this assumption renders any legal theory based on maximin
, inadequate to preserve ORA. S ; .
First, however, I want to try to say how the axiom violates

.

i the postulated separateness of individual lives; I want to do this in '

. order to illuminate some of the political implications of maximin as

e rule of socidl choice. Now the transformation of maximin from an

e Lt
&

Ve individual strategy into aomlg of social choice depends for its
plausibility on the ethical requirement of extended sympthy; the
requiremept of extended’ sympathy finds a natural expression in subjunc-
tives of the "If I were him" - type; and the interpretation of the
antecedents ofw such subjunc'tives requires that one subject be specified

~as the preferred subject, and that certain actual simple truths be held

fixed in the counterfactual situation in which the conséquent of such

a subjunctive conditfonal is supposed to hold. Since it may not be

plail;, I should say that the conditionals relevant to the maximum

N [ [ . .
ordering are of the form, 'If I Were him in state x, I'd be at least
N ¢ '
‘as well off as I am (how) in state y",-"If I were her in state u, I'd
) M U/ o @ ’ . i
be better off than if I were him in state v, etc. Now the question

+ about these conditionals is on what basis I make the judgements they

express about how things would be for me in certain social states,

~

v when I am forced by the requirement of extended sympathy to imagine

e —_ " e rma " o 4 R YRS TR
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! (} T coxﬂplete identity. Since Professor Sen never explains why he thinks -
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(M} B myself: as having in those social states ﬁot my own preferences but the
preferences of those whogéiﬁgifare level I am trying to compare. to mine¥
And this is just the question of what actual s%mple tr&ths about me are
held fixed.so that, given the counterfactual situations described in
the anteéedents of the conditionais,'the conditionals come out true.

The reader might be tempted for a moment, as I was, to want to advert

to the consequents of the conditionals and their coming out true in the

counterfactual situations; but these conditionals are '"counter compara-

. tives" and, as such, counterfactuals de re, with a more complex structure
K than siﬁple counterfactuals, so that, for example, the first conditional

- quoted above would have to be reconstrued somewhat as follows "There
B J

' is some welfare level n which I now enjof %Q state y, and if I we}e him
in state x I'd be at least as well off as f am (now), enjoxing welfare '
level n" (v. Lewis 1973, p.36f). Presumably I begin to construct thex
maximin ordering by ordering my own preferences, so that'the de re
component of the conditionals may be satisfied when I interpolate the

preferences of others into my ordering, whosg ordering is given by‘:%em,

in accordance with the subjunctive conditionals of the type just described.:
But the question remains: what simple truths about me are held fixed

so that the conditionals can be judged true?

Now I suggest that the
only possible answer to this question identifies‘thg relevant truths

: to be truths about my second-order or even higher-order preferences.-

I have the preferences I have; when I imagine myself to be "him", I am
forced to imagine myself as having "his" preferences; and so wheq my

preferenced are distinct from his, which is the crucial case on,&he
- . f '

assumption of "separateness", I cannot rank his level of welfdre as

® 1

N Bae e
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; better than mine just Decause unsatisfied preferences would be satis-

\ .

fied if I were him-having-my-preferences, and I cannot' rank his level o

e

of welfare as worse than-mine just because my satisfied. preferences

@

would be unsatisfied if I were him—having-my-gréferences; etc.; and N
- .

’ °

L ) . so it }s uncertain how I can rank his level of welfare at all, unless

i1 1

‘ ‘ . .. . . ’
S I have preferences for having certain preferences, or preferences for

having certain'patterns of prefe ence§,‘or preferences for having

3 i ) certain preference-strengths, or preferences for having certain patterns
of preference-sat1sfa__1nnf~e%e—~‘ i e‘fﬁére hndoubtedly are such _
» . things as/ﬁigher—order preferences, the present suggestion is not empty .

" And it explains how a max1m1n ordering can be intuitively 1nterpreted
‘ 8ut at the same time it shows how the axiom of complete 1dent1ty v1olates

:

the separateness of persons: for it sh%ws that the axiom requires the

assumption that everybody wants to have the same kinds of wants. And

this simply is not so. And it would be tendentious in the extreme

. . \
simply to reply here, wyithout the most extended argument, that if. it

Lo
f

' ’ is not séz(it ought to be so. N -
1y ’ . ’ Moreover, .the assumption would be mind-boggling. Suppose
3 d. i

that the weaker axiom of identity is adopted, which requires that each

[

maximin ordering respect the ordering of preferences expressed- on his

s \
¢

own behalf by each individual. If there are three people and - two social
. jzates, then no less than ninety“maximin«qrdeiinks,can'be constructed
thout violating the preference order1ngs over the two states of any

X of the three people, .assuming no ind1fferences. generally, for n
N

soc1a1 states and in individuals the number of maximin ord?rings that

can ‘be constructed in conforuity with the weaker sxiom of Fdeniity‘}

S -L_Ql. “As the number of individuals nnd possible social & S,
. .n® o '
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. .
’ (:f . this number becomes very large indeed. In the case of the three

-

individuals and the two social states, if for each of the individuals

‘the construction of any one of the ninety possible maximum orderings

were equiprobable, the ‘chance of the individuals agreeing on a single

)

specifiq ordering wbuld be 1 in 729,006, yielding a probability of

.0000013 - and this for a case so unrealistically simple as to be of

»

a

- no practical interest.

" * It is thus a virtual certainty that the axiom of complete’

{dentity is neither satisfiable, nor justifiable.

v

@ oY

But if,this is so then it is possible to argue that the

maximin rule of social choice ceases to be a-complete ordering. And

- N

. if it is not compfete, then it cannot guarantee the truth of ORA.

4 ., Indeed, the 1mprobab111tv of maximin's being complete is exactly equal

L] v

to the 1mpnobab111ty of ‘the sat1sfact10n of the axiom of complete

identity. S1nce th}s is overwhelmingly improbable! then if 1tAfounded
‘ : Y . o
upon maximin,;ORA,ufoo, is overwhelmingly improbable.

~

. ‘ . .If the axiom of complete identity is not satisfied, then it.
v : T N ‘ A
will be arbitrar&‘and illegitimate to determine social preference on

Q

the bas;s of a unlque ﬁaglmln order1ng. But maximin can still be used

: l ok the,ha51s of what Professor Sen has called “partial comparab111ty"
Vo . L 1 i

. ’ Professor Sen introduced the nof1on of pprtlal comparab111ty in order

...—*u. e o

. ' to cope with %he diff1cu1ty created for ut111t3r1anlsm by the multi-

plicity of sc&les of card;nal utility. Utilitarianism determines social

, choices-according to particular'measurements of cardinal utility. But’

given a uultipliciiy of scales of cardinal utility,ameasurement>df‘a

' v ) -

. particular set of alternatives according to one scale may determine a’
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social choice different from one determined by measuring the same set

@
@

of alternatives according to another scale (v. Sen, ¢hs. 7, 7%; especially

s .

pp.99-102). Professor Sen has-afgued that-this does not invalidate the

use of cardinal scales, and that where more than one method of car%}nali—
zation is in use, choices may be regarded as geﬁérated by the utilitarian

<rule when all the methods of cardinalization in use determine the same

'choice. For choice situations where the methods of cardinalization
Y '@‘ l\/
determine different choices, however, the utilitarian ruie.is defined

'

as incdmplete, yielding no -choice at all in those situations.

-

o

o
\

The application of the notion of partial comparability to the "

maximin rule under the weakér axiom of identity is obvious. 1In the
. y ' . ; /
simple case of the three persons and the two social sziigs, although

there are ninety -possible maximin orderings, only three will be relevant,

LY

and there umay well be agreement as to which of the options shéuld be

chosen even if obvious di;ferences’can be read off the orderings from
which the agreemeﬂt is,deri&ed. In fact, the mathematical probability
that aLchoice would be dete£ﬁined by maximin under the weak axiom must
be much higher than the probability that paximin is complete. - In the,
simple situation under cbnsideratidn it is approximately 200,000 times
more probabié/tbat;?grgement will be reached than fhat maxim?n is com-

plete; every ordering determines a choice of one or other option, and

-each of three arﬁi;rarily chosen lists will make it .5 probable that

one pérticular option will be chosen; the probability of their agreeing

‘on one pa&ti%ular optipn will be .125; and the probability.of agreement

on either option will be .25. - I must admit that I find this result

amusing, for it at, least insinuates that Professor Dworkin may be quite

ﬁioperly reéarded as having appealed to the overwhelmingly improbable

°

s
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- ! '
incompleteness of a normative rule in order to explain exactly what an

incomplete rule explains far more plausibly - and that is the probability

that legal decisions widl be reached, if only a "theoretical" rule is
used to reath them.. It might be objected that whergas the incomplete
rule maywmake this probably true, the complete rulg entails necessarily
that it is tr&e, SO thaiuthg complete rule may have some explanatory
power that tﬁe incomplete rule does not have. Alas for Professor Dworkin,
even this is wrong. For even the complete maximin, under the axiom of
complete identity, allows for options to be socially indifferent to each
other. Professor Sen gives the example of a two persﬁn society faced
with two'opt'ons, in whi;h the potentiélly worse off person is equally

badly off in both options, even though the better off person is much’

‘better off in one of the possible social states than in the other (v.

Sen 1970, p.138).. This violates the Pareto principle, and so Professor

Sen proposes a lexicographic modification of the maximin rule called

' 5
+

’ N ) :
leximin, which preserves the "essence of the maximin rule" for a com-

mnity of n individuals by requiring society to: . -

(1) Maximize the welfare 6f the worst-off individual.
/ <

—_—
P . —

- (2) Forreqﬁii welfare of the worst-off-individuals, maximize

, the welfare of the second worst-off individual.

[
° f

» (n) For equal welfare of the worst-off individuals, second-
worst off individual, ... (n-1).the worst-off individuals,

maximize the welfare of the best-off individual. ‘ A

" But leximin satisfies the~Par1to principle, and if everyone is indif-

.

ferent between two options, then society should also be indifferent,

-

7

AN
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according to leximin. Now, tﬁis situation: may §e irrelevant to legal
concerns, because there woﬁ?ﬂ be no legal disputes of any kind if not
even thg supposed disputants failed to be indifferent between ;hé pos-
sible outcomes of the dispute. But leximin will also make society
indifferent in the case where each of the two potential outcomes of a
legal dispute leaves one of the parties to the dispute just as badly

\ @

off as the other would have been had the other option been chosen; and

everybody else in the society is indifferent between the outcomes.

Under the axiom of complete identity, leximin determines a complete
' &
ordering, but not a strict ordering (v. Sen 1870, p.9). The reasons

4

[ * 74
for this are much easier to grasp than the reasons for the likelihood
of incompleteness; but the framework of partial comparability can be
used to eliminate indifference, by proliferating maximin (or leximin)

orderings so that every case of indifference between a pair of options

.

gives rise to a pair of orderings in which the options are arbitrarily

[ » I N
permuted, so that each ardering is a strict one. This has the advantage

- st

Jthat if the orderings are used to provide a semantic framework for

propositions asée}ting,;ggal obl;gations; then thg law of the exclu&ed
ﬁiddle'wii} apply to those ﬁropositipns, although bivalence will fail
fo§ them.’ |
R It is now a routine matter to use the maximin ordering to
determine truth conditions for legal propositions in such a way that
these provisions sre satiséied.‘ The conditions which make t%e propo-
sitions true or false will be conceived as either holding or not.hAIding
despite the extraordinary improbability of anyoﬁe ever discovering or

recognizing a maximin ordering or a set of such orderings appropriate
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1

for a society. In consequence, the truth conditions fbr legal propo-

sitions determined for a society at a given moment by the maximin-rule -

are realistic truth conditions, at least in Professor Putnam's sense.
But before sketching the form of the truth conditions, I should like
to make a final remark about the rgliance on ''theory' displayed in the

T—

present derivation of those truth conditions. '

MR AR AP A 0

* As I have indicated, there is no way of telling whether

I

according to Professor Dworkin an ideal legal theory for a soEiety at

o e T

a given moment would consist of an ordering of ‘logically available

- B -

social options governed by the maximin Tule. But certainly Professor

T

Dworkin's argument presupposes some class of theories ideal at given

R »

moments, where, for consistency's sake, the theories must be capable .

.of such specification as to guarantee a strict ordering of all social

options, so that no matter what situations are determined‘tp be "choice oo
situaiions" by the légal system, the theories will .determine in each | |
5 ’ ' . t
choice situation a unique choice between pairs of options. It has
just been shown how implausible'this presuppos%tion is; and what must

give rise to wonder is how.the implausibility'has‘gone unrecognized.

My own guess is thst people are inclined to assume that if a sufficient

degree of ﬁbstraction from practical reality is allowed, a completely

general normative'theory can be tailored to fit any demands whatever.

1

0f course, much of the interest og_social choice theory lies in the

fact that this is just not so. ' But as Professor Sen has stressed, this

particular interest derives from the opacity of the simple general

conditions that may be iﬁposed on a normative theg&y: the logical
implications of simple general conditions are simply‘EQE apparent.

Hence it is possible to be misled into a commitment to general theories.

%

w

+ TR e
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Professor Dworkin is not the only legal pﬁi}osopher to have been so
misled. Professors Smith and Coval have argued transcendentally that

a legal system must incorporate a set of ranked social geals, and that

in hard cases solutions will be determined on the basis of the ranking.

But the details of the ranking are 'left to sociologists and Professors

‘Smith and Coval assert that "the sociology will have been done before

the goals become incorpofate to the law" (v. Smith 1976, p.170). On
~ : .

this basis, Professors Smith and Coval construct a causal theory of
law, according to which the structure of systems of legal rules is

determined by the causal roles those rules must play in ﬁringing it

about -that the v&luesﬂhre‘realized. Neither in Legal Obligation nor

in “The Causal Theory of 'Law", however, do Professors Smith and Coval
mention a single specific sociclogical theory about values; and they
seem entirely unaware of the enormous difficulty of justifying any

sociological theory about values - & difficulty discussed at length in

Brian'Barry's SoEiologists, Economists and Democracy (v. Barrx, pp-47-

98, 168:175).
The question of ideal theories is especially pressing in .

relation to the idea of democracy itself. Both Professor Dworkin ?nd

Professor Sartorius have claimed that the non-existence of uniquely

correct resolutions to legal disputés may be somehow contrary to demo-

cratic p;inciplqs (v. Dworkin 1978a, ﬁp.84-86; Sirtorius’1977, p-1275).
It seems to nm‘very doubtful indeed that democratic principles are suf-
ficientlf p;ecisely defined to make these claims intelligible. The

maximin rule, for ins¥ance, is not equivalent to the method of majority
decision: given thé same‘set of social options and the same individual

)
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I
(" . preferences, the employment of one rule need not result in the same
as the employment of the other would.

social choices, Does this mean that the maximim rule itself is incom-r .
patible with democratic principles? One assumes that the an‘iwer is,
No; and that this is so not because there is an acéepted, precise | ’%
. theory of demdocracy with which maximin is definitely compatible; but
because there is no accepted précise theory of democracy withawhich ‘
maximin is definitely incomiaatiblé. _But if this is so then it may be
that the denial of ORA is quite compatible with democracy. For if the
! . contrary is assumed, then if maximin with partial comparability violates
* ORA, then it must be defer:sible to claim 5@4&@&@9 is compatible

with democrdatic principles but maximin with partial comparability is

’
p not. Such a claim, however, would be opaque in the extreme. Suppose

that an ideal theory for legal system of the United States should in-
| cofpdrate maximin with partial comparability.. Could the effect of this )
fact alone be '{hat‘ the Unite"d States\should not be classed‘ as a democrac:)"?
. As Robert Dahl has suggested, democracy is a matter of d.egrees and dimen-
sions of numerous criteria that have to be balanced (v. Dahl,p.1-9). Shoul:d
the claim, then, th;t maximin with partial comparability is incompatible
with democracy be reconstrued as a claim that maximin with pdrtial

 comparability is ceteris )par"ibus to a degree less compatible with demo-

cratic principle aiong somé dimension than is maximin itself? If any-

a

thmg, this claim is even more opaque than the previous one. - My conclu-
sion is that at the level of generahty where social choice theory or
socxology or emplrlcal pohtzcal theory are allowed. to determine the

content of an ideal legal theory, it is well-nigh ipgossible to maintain

thét: should ORA turn out to be false on an ideal legal theory, that g

s
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fact must speak against the democratic nature of the legal system for
which that theory is ideal. For given the abstract character of an
ideal theory, it would be just as reasonable to maintain that a demo-

cratic legal .system might well be revealed by an ideal legal theory as

not satisfying ORA. Pre-theoretic notions of what is democratic must be.
just as vulnerable to invalidation as any otfer pre-theoretic'nc}tions»:
whef\ ,absti'act theory is introduced, its application must not be arti-
ficially r.estrilcted by means of unargued assumption.

It is now time to show how the foregoing considerations about
maximin cen provide a framework for the truth-conditions of legal pro-°

‘

positions which \w‘ilzlomake ORA false. I will divide the demonstration
into four parts. In t}’xe la’st part it will be shown that all lega.I
propositions will ébey the law of the excluded middle, but for some of
them a truth value will be undefined. Since there can be no ques;cion
of any actual person being able to recognize a ﬁximin ordering in terms"
of which the truth of legal propositions is defined, the/ truth conditions
for legal propositions will be "realist" in Professor l%tnam's sense;
and the set of legal propositions true in virtue of a maximin ordering
will constitute an ideal legal theory.' '

i. For the purpose of constructing the theory, it must be |
assumed that the set of legal propositions can be translated into a D
sét of propositions agcribing conditional obligations to judges, as
suggested in the second corollary to ORA in Section 1 of _th/is essay.
The prop'ositiong will specify in tlieir-anteceden;s, for every ‘possible
}egal,dispuie, properties and relations of the parties to the dispute;

and ‘their consequents will determine the judicial obligation to resolve

PR
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cannot have R as a ‘posnble resolution. The antecedents of the condi-

249.
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the dispute in one way or another, conditional upon the .parties having

just those properties and relations predicated of them in the antecedent.

For example, a simplified and ;elementary legalipropbsition of the.
\ C
required form might be \

|
. \ : : . '
(a) For any peirsons x and y, if x has R.to y, and Jq{ sues y,

Iy

then it oug}lt to be the case that the .court dec1des in

-

1

favour of x

[

e e e

These cond1t1ona15 are not|to be@ierstood as being truth-functional.

In particular, glven the tx"uth of a%pvu\tlon of conditional obliga- .« 0
I
\\\ ' ' N
tion whose antecedent is "A" the truth of a second-proposition of . ‘

T
cond1t10na1 obh@gatlon whose antecedent is "A & B" will not f\rrow\
the truth or fals1ty of the second prop051t10n is 1ncf;pendent of the
first. Thus it is clear that the obligations of courts and Judges may
be defeasible according to the repregen(t‘ation of légal materials by,
means of propositions of conéitionaal obligation - as, I take it, sound
legal theory req'uires (v. Hart 1949, pp.155-163); and the iq?a of -
exceptions, excusing conditions, etc. need cdrry no suggestions of
inconsistency in and of tt\emselves. The conditionals are not to be
regarded as obeying the rule of exportation: if "p-»" is a connecti‘ve
of conditional obligation (to be read aé "if __, thén” it ought to be
the ca;se that (the court decides ... etc.)"), then P (Q L#R) will
not be equivalent to(P sd)uak. This depgrture from truth-fuﬂctionality . q

JV

. R s T
is reasconable, in any .case, since it is assumed that for any legal dis-

4

SR e

pute there are only two posszble resolutions, one the negation. of the

67

other, so that a dispute that has (Qo»R) as a poss1b1e resolunon,
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tionals may‘be thought of as unbounded in length, so that even if
judicial decisions are rés‘tricted in thgi kinds of information that

they take accéunt of, they need not, theo‘r&tically at least, be \
restricted as to the amounts of information* thay may proiaerly‘be

brought forward to determine them. If an actual judge is imagined as

u
‘

reasoning according to true conditionals of this kind, the rule of

detachment he uses in inferring their obligations must require him

to base his decisions on a theoretical judgenient as to the precise,

admissible t\otality of information which determines the condition on
which his obligation rests accordiné to some true proposition of condi-
tional obligation, He will be able to justify his decision if he .can
correctly identify both the true c'onditiox;al proposition and the rele-
vant totality; his decision will itself be correct if it is one that

+

could be justified. It should be noted that what is detached according

to the rule of detachment suggested here is not the conseguen t of a

proposition of conditional] obligation. The consequent is just an

-

indicative sentence following a connective which reads "if _ , then

it ought to'bé the case that _ ". That is, the obligation-combonent

of a proposition of conditional obligation is part of the comnective. J
(On detachment, v. van:Fraasssen 1969, p.423. ) Smce, however, the rule
of detachment y1e1ds apparently uncond;ltlonalxzied (not "unconditional")
obligatmns, in a straightforward way, all interest must,‘therefore,
form on the truth conditions for propositions of conditional obligatien.

I hope it is clear that I am not maintaining that the truth
of legal propositions ma.y attach to them in virtue of their having a

particular form, viz, the farm‘_‘of propositions ‘of conditional obligation.

c
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What I am maintaining is that the truth of legal propositions can

attach to them in virtue of the maximin rule, if the propositions

are construed as being propositions of conditional obligations. I do

. .
not éven say "only if": perhaps legal prop051t1ons can be Judged true
or false in virtue of the maximin rule even w1thout reconstruetlon or

without this reconstruction. But no matter what particular regimenta-

tion of legal discourse is adopted, or if none is, still, if the maximin

‘rule determines the truth-conditions of legal propositions at all, then

the s-et of true legal propositioné must be equivalent to the set of
true propos;tions of conditional dbligation, sc long as ‘trans;;tability
is"presérvekl. Whether ﬁit can be preserved‘is another question, lu)ut
among phi\losvophers Jorlathan Cohen h‘as. majintained ;‘or years that it can
be (Cohen 1962, p.405f; 1971; p.169f); and it would appear from

the formulae of‘the Praetorian Edicts of Rgman law, ‘for instlance, that

the true legal prépositions of at least some legal systeins can in fact
A )

be reduced to a set of.propoéitions of conditiondl judicial obligation

(v. Nicholas, p.23ff). I am aware of no explicit argumehts against the

possiboility of extensional equivalence between sets of -1legal proposi-
tions and sets of propesitions of cond.itienal obligation. And so I am
inclined to conclude for the limited purpose presently in question, a
certain regimentation is permi‘-s.sible. The regimentation involved is |

\ . .
to be thought of, then, as a dialectical device, and not as the result

of a commitment to the choice of a.particular canonical form in which

' legal materials must be represented. Logicians are no longer so inclined

as they once were to suppose that any particular regimentation of logically

mfomhzed dlscourse can convey even'all the 1 ogwa.llz interesting

.
'
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properties of the ‘discourse (v. Castaneda 1975, p.68 ; Haack, pp.Z%-\Z?);
and academic lawyers like Professor Honore and Professor Dworkin him-

self have fulminated against the idea that there can be a uniquely

* _eminent "normal form" in which to represent the laws of a legal system,

as Dr. Raz has suggested (v. Honoré 1977, p.10lf; ‘Dworkin 197§a, p.75F;
1977, p.5; Raz 1970, p.145). No objection to these viéws is so much .
as éontemp@ated in this essay; but a demurrer would be put jin against
any attempt'y to rely on these views in opposing the reconstruction of
legal propositions as propogitions of conditional judicial obligation.
ii. The semantic framework for propositions of conditional’

judicial obligation will be given by ordering of a set of possible

"worlds determined by the maximin rult. The possible worlds will take

the place of the'pdssibie social states that have been frequently
ment ioned in‘ the discussion of social choice rules. The set of pos-
sible world may be taken to be fm1te A set of poss:’ible worlds may

be generated froz the notion of a choxce situation. A choice situation

is & moment in the social hlstory of a world. Each choice situation

is conceivéd as giving rise at least to twbn possible subsequent h1stories

each of which would be pt}hs:tuated by a finite number of "mognents of
action'. At each moiment of action there will be one or more agents in
the world and at least' one agent will have more than one action open
to him. Each moment of action determines a ;:hoice situation. The nth
choice situat:.on in a given possible social hlstory g:.ves rise to ;.t
least two possible patterns of action; each of these patterns would
either lead to ann + 1t choice situation or would constitute a termi-
nation of world's history. _Each ?ossible social hisfory is the social

? \

. 0
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history of a set of distinct possible worlds. The worlds are distinct

-~

because, of course, there must be more to the history of a world than

its social history - its natural history, for instance. It is surely

not the case that the set of all possible sequences of human actions

v

could determine the set of all possible worlds, since there are surely
possible worlds without any people in them. But this possiﬁility may .
suggest that only social histories, that is, only a fubset of sets of

~

possible worlds can be relevant and not individual members of the set

of possible world's to a social pref_efence ordering. I think that tﬁis

suggestion\\rmst be wrong. Preference orderings of social histories

N

éguld be incompatible with preference orderings of possible worlds

only if some social histories prgferred over others according to the
. { '
first 'ordering were not preferred over those others in the second

‘ordering. But then choices preferred according to the first ordering

night yield worse possible’ worlds tﬁan cfloices preferred according to
the second or_dérin”g; and there seems to be no reason why a principle
of ordering that may determine worse choices ‘,th;n' its natural alter-
native should be preferred to that alternative. At least this is so,
so long as a preference ordering over social histories is not taken
to be a fungition of the probabilities; of the varigus possible worlds
in'which eachﬂ( such history n;ay be act'bzll put. Since the preference
ordering currently under discussion is the maximin g;‘.dering, 'w)zich
does not assign cardinal values to what it “Grders, there seems to be
no way in which the ofdering of spcial histories could reflect a

/ ' . - s
probabilistic weighting of the set of possible worlds in which eachi

sich history is acted out. And'if cardinal values or probabilistic

i

-
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weighi:ings were 'intI‘:oducéd,’ the in:obléms of arbitfa{riness of metric
and mathematical ind&ference v;ohld‘in—any ca;e arise in wa;ys similar )
to those i;resently being imiest)i‘gatec‘l. ' R

The sogial histories then tha.t/are poss‘iply szséquent’té a
éiven choice situaatiqn’on‘l‘y p;rtiarly detegmine: the possible worlds
accessible from that choicg )situa'\cic;n. A legal theory ideal at a given
time will de;em.ine an orderiné of all the posgible worlds and, ‘conse-

i . 3

quently, an ordering for each choice situation of the set of possible -
worlds acéessibl; from tl;at situation. The ordering will be given by
the mafimin rule hpp‘lit;d to the Cartesian produ;:t of the set of possible‘. ’
worlds and the set ‘of human 'inhabiténts;of, the possibles world. This,
may appear rather odd, but it doesn't seem that |1:he d‘omain of humsn
inhabitants of possible u_rorids should be restricted to the inhabitants

o

of. the actual world, if such things as "the right of the u}xbom" or '

"justice to future generations“are to be considered. - -

o on the ‘other hand if, as I have recomendedl, the axiom of
comple_t'e identity is not émployed to determine a unique maximin ordering,
only the maximin orderings of, human inhabitants of the actual yorld
shoui_d be allowed to figure in the maximin or&ering for a society

generated by partial comparability, (I.will assume that John Pollock's

. amended version of David Lewis’ counterpart theory will be sufficient

-

to take care of problems of ”qiiairt’iﬁcatioq and identity across possible
4‘\ ’ o

worlds; .v. Polleck,p.111€;Lewis 196§,p113-26.)’ The onderinﬁ‘of the

Cartesian prﬂuct of the set of possible worlds, and the set of inhabi-

tants of passible worlds is held fixed for a legil theory ideal at a

.given time{ but since different legal theo-ries miy be ideally best at
differeut times, the ordering of the Cartesian product is'not fixed over

N . ' ' . PR
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time if only because human preferences . are susceptible to ‘change. In

thls way, a theory 1dea11y best at a glven time detérmines a preference

' . ba

order1ng among alternatxves at vegz "moment of aCthﬂ"' but 1t "does

‘not follow that & theory idéslly E/st at a g1yen tlme is ideally best

at every time, Thus, the features of Professor Dworkin's 1egal philo-

2

sophy discussed in Section 8.2 are preserved by the present reconstric-

tion. ' o

~ 9
[}

¢ : A
N o ) %
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iii. Given a set of propositions of conditional judicial
N [
T

. obligation and a_set of possible worlds ordered according the maximin

"

} o < , .
rule, it is now relatively simple, thankS’to the work of clever people,

Y AR

Y .
to state the truth condltlons of the prop351t1ons The’system followed .

For the moment it w111 be assumed unreallst1ca11y 1 belleve‘ that the

_w111 verywroughly, be that of Dav1d Lew;s (¥. Lewis 1973 pp. 96~ 104)

s )

maxlan ordéring ef posszble worlds 15 complete and that the axiom of

complete 1dent;ty is satisfied. But it will also be assumed that the

o
v L4

b
orderlng will allow ind;fference between worlds. As Dav1d/%ew1s says

3 . !
. .
3 .
> . v
.
.

\ <
"By any reasonable standards of evaluatlon there
T are respects of dlfference among worlds that are
» __wholly irreleyant to their comparative goodness.
Worlds differing only in such respects would pe
tied in the prefetence order. Further: ties would
. occur if relevant differences balanced out, If R

ok

tlnuous varzatlo\, t1bs by balancing seem inevitable." .’

L’\ M °

‘(Lewis 1973, p. 98)

‘Let § be a system hf Spheres of possible worlds evaluable

-

from the actual, world accord1pg to the maximin ruIe. The spheres of $

" are rested so that if S and T\Pelong o §, then either s is conta1ned

within T or t is contained withini'$.” Any worldoéonta;ned in a sphere

i

N %

, ©o9 . . - °
is better or higher-ranked than any world outside S;3 & sphere S

.

E

any of the respe ts of comparison admlt of con- , N

1)




. wh11e B may be true in some but not all of them.
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q \»_\ , ( . ~
/ s @ th ] s
contams all th worlds in the it

position in the maximin rank:mg,

y-ranked worlds as well; and the best world, or wor,‘lds,

» o ‘are contained in the.inneermosﬁsphere of 3.

-

B s assumed 'to be fm1te, there ngst be at least one best world.

world J is better than a world k if and only if some sphere contains

l 3

. j but not k. L ’ o : : N
. . K ¢ ’ P
' ‘s " Now a prdi:?/ﬁon‘of conditional obligation will be true if
0 its consequent is true-in every world in the best sphere containing

worlds in which.its antecedent is true. Thus if "AGB" is a proposi-

¥

Smce the number of worlds

tional of ”cbnditional ‘obligatnion, and the }{igﬁeslt rdnked worlds in which

3

' are in no’ spl‘iere smaller than S i’ then AEHB is true is B is true in
. ) :
all the A worlds m S .. But the present assumption: of the possﬂuhty

[}

of worlds being 1nd1fferent1y ranked entails that there may be more

. than one world contamed in” sphere S and in no sphere smaller than Si

and there 15 nothing to prevent A fgom being true in all such worlds,

5 v

In that case, some

<

(A & mB)-worlds would be“as good as the best (A & B)-worlds; and yice

. °

' versa““ and- 30 AmB nor AmmB will be true. 'l‘hen if "An describes

’

properties and® relatmns of the parties to a legal d1spute, and Mg

v e

describes one p0551b1e Jud1c1al resolutlon of that particular dispute

© v

\.
agd "~B" the other p0551b1e resolution, then no judicial obhgatmn to
o [\
decide upon one resodution rather than the other will be detemmed

Aqd it is logically possible that' _this situation should persist, no

the'"legical Dpossib,{lit} is entailed merely by the fact that a maximin

" matter how "A"™ were altered, expanded, refined, and made precise; for .’

A is true are.at thé 1th .level in the mzfx:mun ordering, or equlvalently,‘

B Tl PN
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. just made, although there has beén no suggestion that legal propositions

;xpress the propositioﬁ that in a legal dispute a jddgeﬂ§ duty to decide

' N ' - 257,
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ordering allows for indifferences. In fact for such cases the semantic

4

framework for propositions of cprditional 5bligations provides simple

truth-conditions for proposition#’oficonditional permission (v. Lewis

1973, p.100); which in the legal;domain would have the effect of giving

a judge permission to resolve sqLe di5putes in either of the two pos-
51b1e ways. It turns out, then, that maximin can prOV1de "right-based"
truth cond1t10ns for. 1egal prop051t10ns but not so as to satisfy ORA.
iv. The reader W{ll have noted that accordlng to the proposal
in'the form of propositions of conditional obligation may fail to be
bivalent, the;é may nonetheless be legal propositions which fail to
satisfy the relevant case of the law of the excluded, viz. the so-called
"conditional excluded middle". The conditipnal excluded middle is

. » )
expressed as "(AD9B) v (AD9B)"; and in the legal domain it would

must lie on one ‘side @r the other, 'no matter what the ﬁpsitiohs or
conditions of the parties toﬂthé dispute might be.

The conditionaf excluded middle can be preserved as a logical Y
law for judicial obllgat1on, g1ven truth coqutions for legal propos1-
tions def1ned by the maximin order1ng,,if ‘the h1gh1y objectionable axiom
of complete identity is dropped, anq/g;e weaker axiom of identity is
ssubstituted for lt. If this is done, it W111 be seen that the assumption

of p0551b1e 1nd1fference, which poses a techn1ca1 obstacle to the condi-

tional excluded mlddle, may " either be maintained covertly, or else dis-

carded, whichever seems gore desirable. ‘ ‘ . - :

° o

e
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The assumption of the possibility of indifference must,

however, be overtly suppressed. When this is done, then a maximin

‘ordering will be'a strict one, allowing no tigs. For each proposition

"A" there will be a unique highest ranked 'A-world. Consequently, for
any proposition of conditional obligation "A LB" the unique highest
ranked A-world will be such that either B is true in it or ~B is true

in.it. If B is true in it, then conditional on A, it will be obliga-

tory that B be the case; if B is not true theh again conditional on A,

e e

it will be obligatory that ~B be the case; and so for all conditionms.

Lo o . . -
Then on a complete strict 9ax;m1n ordering, either ALFB or ALInB.

But the current assumption is that a maximin ordering will
. . ) .
not be completé,’ and that an incomplete social preference ordering
according to maximin will have to be extracted from the partial compar-

ab111ty of a number of sets of complete strict maximin order1ngs Can:

the conditional excluded mlddle be preserved for Judlclél obligation

under this assumption? Yes it can - though at a cost - by means of
Professor van Fraassen's method of supervaluations. Every complete

strict maximin ordering provides an admissible assignment of truth

-‘vélues - an "admissible valuation" - for all propositions of conditional

\ ~

judicial oyijgation, and'ﬁence’for all* truth functions of such proposi-
tions. "Since, however, the complete‘strict orderings wili differ
amongst themselves, the valuatzons that they p;ovide for legal proposi-
tions will also differ. The method of supervaluations dictates that °
1egal%%ropos1tlons and the:r truth functions should be asszgned the

(super-)value True 1f they. are true on every admissible 'valuastion;

False if theygare false on every admissible valuatzon, and truth-values

N R
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should be undéfined for them otherwise. Since uqder partial comparability,
a preference ordering is also undefined in just those cases where distinct .
admissible orderings conflict, the method of partial coﬁpafabfiity and
. the method of supervaluations seem made for each ;ther. '
| The pricé, then, of using supervaluations is the denial of
bivalence. Butvsince, as was urged in Part Two of this esigy,abivélence
is‘nof required for realis;; it is not clear that anyone should objeét +
to paying the priée - so long, of course,y s the conditional excluded

middle is maintained. And it is of course; for sihce the conditional 3

excluded middle is preserved by each complete strict maximin ordering,
it is true on all of them, and so the method of supervaluations assigns

it the value True. It is also clear that the method of'supervhluations

=

allows the surrepﬁjtious re-introduction of the assumption of possible
o

indifference. For each pair‘of possibly indifferent worlds, produce :
a pair of strict maximin orderings by permuting them, and let the super-
truth values¥of all those pairs of'prbpositions of condit{qnal obligations

' D 3 ! '

be undefined, which the indifference of the worlds in a complete ordering

would have made false.

'

. ? ' Co :
Is there any intuitive justification for the introduction of

supervaluations in the way here described? I believe that there are

@ .

feapures of Professor Dworkin's work which point analogically, as it

were, tﬁward‘fhe use 'of supervaluations. Professor Dworkin has often

h )

written of a distinction between coﬁEepts and conceptions (v. Dworkin

AR e

1978a, pp.134ff, 226; 1978b, p.127). The distinction comes originally
from Professor Rawls, who*says of the relation between the concept and

the variety of particular conceptions of justfbe: .

.
el - s




embodies will remain subject to a variety of specifications in connection

Aéytinction in maintaining that the employment of avpartipular.concept (in -

260.

"Thus it seems natural to think of the concept of
justice as distinct from the various conceptions
 of justice and as being specified by the role
which these different sets of principles of * . \ |

* justice, about which men disagree ., these different ’ s

- conceptions of justice have in common." ' ;

B

(Rawls 1971, p.5)

I cannot find where Professor Dworkin acknowledges A Theory of Justice

as the source of his distinction, but that is hardly surprising since e 1

Professor Rawls himself acknowledges the rationale for the distinction

as coming from an argument in Professor Hart's The Concept of Law, in
)

which it is urged .that the law 1tse1£, while 1t may fix some features .

of legal justice as constant, cannot itself determlne criteria for its

own application, so that the concept of legal justice that the law

with the disposal of actual cases (v. Hart,'p.lSGf). Just so, ik might

be said, each admissible strict maximih valuation constitutes a particular

"specification of the application of the general concept of maximin justice;

g
each valuation embodles a conception of that concept. But now, given

that the method of partial comparability and the use of supervaluation’s
can give expression to the distinction between a concept and its varidus
conceptions, the infention behind Professor .Dworkin's use of the distinc-

tion is nevertheless not preserved; for Professor Dworkin uses the dis-

the sense of “concepé" now being considered). in compatible with then

" optimality of one particular conception of that concept. This may mot . ¢

in itself be wronmg, but Professor Dwerkin proceeds to argue on this basis
that when people use words that may without linguistic impropriety desig-

nate either a general éoncapt or some particular conception of it, other

o




: o | 261.

‘people to whom those words‘ are addressed may without linguistic . oo
* impropriety understand the wofds as .having been used to desiénate a
genéra} concept, and for that reason“ iniérpret the words in the light

.. of ;vhatever partil:dl;r “concéption of the concept designated is op‘timal.u

'In this way, Professor Dworkin maintains that vague terms which oceur

S

in constitutional clauses are not rc_aall}; vague at all; rather-they’
’ ¢ PR R Lo

F should be understood as expressing general concépts, optimal concep-
1 ‘ tions of which are left to the construction of the interpreter who has

no fesp‘op,sibility to try to uncover any particular co‘qceptiori( that may,

have determined the use of the terms (v. Dworkin 1§7da, p.134ff).' Any ] ‘

*

othe'm; position on this matter, Profesgkm‘ fﬁ\qorkiﬁ implies, must be the . '
consequexnce\ of a theory of mégning which is far too crude. But Professor ! B
Dworkin's ow;m theory o;f 1gnguagé use seems to entail that al‘théugh

hearers know wha.t is to ‘ascribe a ﬁarticuiai‘ conception of a ‘concept

(% ¥

to’ people sirice they may. both asc‘rlbe such concept;.ons to themselves

and assume that then- conceptions are optmal yet they are .never free ’ > -
to make such ascnptlons to s 2 kers, and this e;‘;n\i\ough speakers -and

‘hearers do not generally bélong to dis;omt clasges. ‘This! t_heory of

<

language use seems to involve a principle of systematic Feqtgi{rocation, ’ T

for it allows hearers' to assign truth values to .their own beliefs )
. N ,
: 5

accordmg to concept:.ons which they regard as optimal, but it also

allows them to assign truth values to the assertions made by others
\ AN

Awithoﬂt taking note of the conceptions those others may regard as

, » ) ‘ optional. 'I conclude that Professor Dworkin's theory of language use,

is untenable. - - -
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By contrast the supervaluation approa\ch adopts a uniform
,‘principle of what has been called "non-pedantry"' truth is secured
if it does not turn on what one means - be one speaki"r or hearer

(v. Fine, p.278). A legal proposition is true if it is true on every . “

' conception of maximin justice: not if it is true according to someone's

conception of maximin- justice. The supervaluatlon approach wul preserve

the law of the 'excluded middle for conditional judicial obllgatlon, even

'

when both disjuncts are neither true nor false accordinﬁ to the super-

valuation; and if maximin justice is brought to bear on a dispute where

"this is the case, a truth-value gap will have to be closed by % decision’

A

to exter;d the concept of maximin 5ustice in a certain way; in accordance
with _s__o_m_e; conception of maximir; justice (v. Fine,l p.-278). But précisely
which conception is not determined; if ‘it were there would Have been no’
work to bhe done by a general concept of haximin justice in thé first

place. In the theory of supervaluations each admissible maximin ordering

may be thought of as an ordering constructed by an ideal judge, constructed

' 'with a view to "sa‘tisfying-the conditional. juditial excluded middle - so

that if he should have to decide a case, his ordering will determine .a

§

. decision, His ordering, hoﬁéver, goes” beyond what is determined by the

set of true legal proposltlons - though it does nq»t confl* w1th it,
" since Iegal prbposnmns that are true to the supervaluation must be
tru‘e according to his ordering as well. The upshot of all this is. that
the language wirich ideal judges use can be’ {rirt'uég:r perfectly precise;
yet if there.is more than one admissible maximin ot er'ing: tﬁen at least
t‘he“;:onn\ﬁc‘t’iv’; of conditional judicial !obligat‘ipn must be vague; .and

N

when an ideal judge resolves a ‘pa;tiéular' dispute according to his ordering

-8
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(:} but beyond the justificatiSh that could be provided by legal proposi-
- . . tions true according to the supervalugti;n, then in making his decision

it can be imagined that he makes the concept of maximin justice more

precise by authoritatively ruling out those hitherto admissible orderings i
according to which the proposition of law which he pronounces in deciding . -
the case would have been. false. This corresponds to a more intuitive 3

picture, I think, of what goes on in actual legal systems thanm is sug-

gested by Proféssor Dworkén's account, and yet almost all of the features

St i
B

of the picture have been drawn from his account. In the end, even his

e vt B B s T

insistence on bivalence for legal propositions can be accomodated. A
+ proposition of conditional judicial obligation is true on a'supervalda-

tion.according to the maximin rule iff it is true according to all

5 deders PO Beph ool

admissible maximin orderings, just as a modal proposition is true in
the modal system Sg iff it is true in every possible world. Let the
modal operator "M of Ss°be read "Liquet' ot "It is legally apparent

to any ideal judge that"; and let L(A -+ B) be true iff A - B g; a

proposition of conditional judicial dbligation true on every admissible

maximin valuation; and let legal propositions be identified as proposi-
a0 f N [

tions of the form L(A -+ B) and L(A ~+ ~B)." Obviously these prdposi-

“

tions will be bivalent; and the logic of legal propositions will be the
modal logic' Sg. The legal proposition"L{(A + B) vL(A =+ ~B)}'" will

\\ v be logically true, but the truth function "L(A -+ B) v L{A =aB)"

will not be logically'true; and then, iﬁly, ORA will be untenable.

For if propositions of the form L(A =+ B) and L(A -+ ~B) are construed.
1} as conferring a right‘on one of the parties to a dispute whose outcome \
may be either B pr'mB, then in the case where s proposition of neiter

1

form is true, then no right will have been conferred and ORA will be

. PR % x

» L . - _ - R




fail to be persuasive and people may fail to be inspiréd by the ideal
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false. Moreover, every admissible maximin°ordering will identify one

of the pérties as the right holder, so that according to each ordering

. it will be quantificationally true that there is some right holder in

every case, yet the natural extension of the use of the mdédal operator

in combination with quantifiers will lead to the cohclusion that its

*

being legally the case in each dispute that there is a right holder

will fail to entail that in each dispute there is someone such that it
o . ' Sy
is legally the case that he is the right holder. (On the failure of

this kind of entailment on the supervaluational theory, w. van Fraassen

o

1966, p.aﬂlﬁ) The existence of a rightfholder is iégally oni& de dictﬁ,
and not de re. All of this ,suggesfs that even & legal philosophy that
presupposes an ideal politiéai theory will not give rise the high-sbuﬁding
ideal of'juétice'apparentlj favoured by Professor Dworkin. . For he argues
that on'hiSAQiew:

"Citizens are encouraged to suppose that each has
rights and duties against other citizens and against °
their common government, even though these rights

and duties are not all set out in black letter codes.
They are therefore encouraged to frame and test
hypotheses about what' these rights are, and. to treat
one another, and demand to be treated by the state,
under the beneficial and unifying assumption that
justice is always relevant to their claims even when
it is unclear what justice requires.”

n

: . . - ' (Dworkin 1978a, p.338)

1 think it is quite clear that if the existence of right-holders miy be
légally only de dicto, the enéauragement spoken of in this passage may o |
of'judtjce"tbat Professor Dworkin describes, since legal theory may
app;rently generate ghastly right-holders, who cannot be.idéntified with

any kind of persons at all whether lay or legal.

'

-
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But this failure of the ideal m;y not be such( a bad thing:
in a certain way, preoccuopatioﬁ with the ideal itself can seem to be-
speak an obsessive and oppre:ssive toncern over normative requirements,
. N
perhaps not altogether surprising in one who cites R.D. Laing qn the
deleterious effects of too much liberty (v. Dworkin 1978a, p.272). The
.log‘ical proposals suggested herel have at least the virtue of stripping -
away some of fhe mystidue that swaddles this concerno .
“ Will these pf-oposals accord v’rith the linguistic habits of
laﬁyers and ‘judges? Does it capture the phenomenology of legal reasoning?
I have few erars that’nqn-academic lawyers and judges are likely to

raise objections. What Professor Dworkin would be likely to say is

s

another matter, and one of which I am in no position to make an asses-

fément . ( : e -

_I' have really nothing more to say. I ha\re’ argu;d that a

"

maximin social preference ordering is the only identifiably piausibie

candidate for an ideal pé:]fitical theory according to which ORA.amight

[

be tested. But the improi:apility of a unique choice of a strict maximin

suciai prefereni:e ordering is positivel'y overshelming, and since only '
a unique str;ct maximin soc1a1 preference order:mg will preserve ORA,
R conclude that it is overwhelmmgly probable that ORA is false.

. This makes it more reasonable to believe that ORA is false
than /that it is true, makes it reasonable to beheve that, since ORA
demands of judges both a uniquely best theoret1¢al )ustxfu:atmn for
each decision they make and a decision in every case, normative quandaries
are oveﬁhelmingly probable ‘on, ()RA,~ gince ’a uniquely best theoretical -

justification may not be available; makes it reasonable to believé ’that




'

’ . .

an argument for the existence of a unique correct resolution for every

legal dispute must be unsound if, like ORA, it depends ofx the avail-,
+ ability of such justifications. And the reasonableness of these atti-
tudes is just what I set out to show when I began to write this e$say.

P

My argument is, therefore, at an end. '
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