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ABSTRACT 

/ 

A hypothesis in légal philosophy is exalllined. namely. wh ether , 
< " 

in any well-developed leJal syst.em on the Anglo-American mode l' there 
, 

is a uniquely correct legal. resolution for every legal dispute. It 15 

claimed that thi5 hypothesis 15 central to tqe legal philosophY,of 

Ronald Dworkin, and that it i5 untenable. It i5 further claimèd that 

professor Dworkin 1 s so-call ed "t.heory of rights" :i,s' not a theory in 

itself, but rather a set of const.ramts on any theary of rights; and 
, 

that the "one right answer" hypothesis is th~ most import.ant of these 

constraints. The argument against ~he hyPothe5is proceed5 ?nder the 

restriction that anti-realist views about meaning must be allowed no 

weight. Realist, anti-realist, and hOlistic theories of meaning are 

,,~_._~x~inecL.A r:e~list model---'-of ... a moral theory. based on maximin' justice 

is developed, in coni~ction,with an'interpretation of legal propositions. 

as propositions of conditional ~bligation; ~nd the hypothesis i5 shawn 

ta fail . 
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RESUME K 

Le présent 0uvrage examine une hypothèse en philos9phie du 

droit, sel,on laquelle, dans tout systeme légal dével()ppé sur le modèle 

anglo-américain, il Y a une, unique solution légalement ~orrecte à 

. n'importe quel conflit de droit.' JI montre que. cette hypothèse occupe 

, " " 
une position centrale dans la philosophie du droit de Ronald. Dworkin, 

et qu'elle ne peut être soutenue. Il soutient en outre que la "théorie . ' 

des droits" du professeur Dworkin n'est pas, en elle-m~me, une théorie, 

mais plut~t un ensemble de contraintes qui s'applique- à n'importe quelle 

théorie des droits. L'hypoûhèse qU'il r a toujours ~ bonne solution 

est présentée comme la plus importante de ces contraintes. Une restric-

'tion imposée à l'argument offert contre cette hypothèse est qu'il n t.accord~ 
.' 

. pas de poids aux conceptions anti-réalistes du sens. Les thèories-

,r. , " réalistes, anti-réalis~s et holi5tiq~es du s~ns sont examinées. Un 

modèle réaliste de la' thEorie morale, basé sur l'idée de justice maximin, . 
est développé, en conjonction avec une interpr~tation des propositions 

16g.1es comme propositions d'obligation Cond/::ionnell). ~t l'ê~ec de 

l'hypothè~e en question est démontré. 
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,PREFACE 

'Legal philosophy 1 take to ~e a species of applied philosophy. . ..." 

This essay, therefore', is ;m essay in applied phi19Sophy. In it, l 

" take various v~ews of some philbsQphers and logicians, and attempt to 

draw consequences from them in connection' with' ~he problem in legal 
, ' 

theory regarding the existence of uniquely correct jUdi,cial resolutions 
,( 

to legal dispùtes. 

l \IIrote thlS essay because ~,believed that the influence of 

Michael Dunnnett 1 s views on r,ealism and anti-realism might have been an 

indirect, cause of sorne of p~fe~sor Ronald Oworkin's odder pronounce­

ments. Now that '~even months have passed sinc,e Hs writing. l find 
, 

that I am somewhat less enthusias'tic in' my appreciation of ~mmett 1 s 

work th an l was, Also, since September, Hilary;Putnam' has dehvered 

a panegyric on Nelso~ Goodman 1 s Ways of Worldmaking, which rather 
, -

diminishes his credentials as a realist" ujmn which l had to a' certain 
, , 

extent relied; and l have had the oppqrtunity'of seeing Richard Rorty's 

,debunKing of the whole 
1 

the Minor df Na1:ur~. 

realist/i1llti-reali,st depaie in Phi16sQphy and 

But the vocabulary of t'his essay ~Js set by 
, , 

PTofessor Dworkin, and l believe that th~ arguments 'in it still stand. 

If the read,er finds himself irritated by the realist/anti-realist jar'gon, 

"he might regard this essayas an attempt ta present an answer ta 

Professor Dworkin's • \ 

arguments in the form of an elaborate and ~~ther 
=' 

Teutonic parody . ... 
Many people helped me in the wTi ting of this essay - sorne of 

.them, pe.rhaps. unwittingly. In particular, 1, ~hould l.;ike to thanJc 
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Pepi ta Capriolo, John 'Hawth'orne, Vishwas Govitrikar, Julius Grey. 
"1 ' ,J 

Anil Gupta, George Ko~p, Helen Mackey, 'and Barbara Sca1es. Special 

thanks must go,to my ~otherJ Sarah Conter; my brother, Alan Conter; 

and to Felicia Goldsteirt. The person to whom thi~ essay owes most is 

Professor James McGilvray, my superviser - net least because he made 
o 1 

it possible for me' to. attend' th~ 19.78 University' of Western Ontario 

Conference on Pragmatics and Conditionals. ~ a result, 1 discover~d 

Bas ~an Fraassen's paper "Hidden' Variables in, Conditional L6gi~" (1974), 

in W~iCh Da~id Lewis' semantics for' con.~itiollals ts shown to be equi­

valent to Robert, Stalnaker' s semantics 

'Though nowhere ci ted. in the text, that paper sugges'ted to 

v~~uations\mi~ht be able te find a place in the s~mantics of conditional 
-" 

obligation; and it is on the basis of that suggestion that the whole of 

the present essay was written. ' ~ 
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,,' PART 1: ONE RIGHT ANSWER? ROOTS AND' BRANCHES OF A PROBLEM 

In Part l l set out a description of legal dispu.te~, which 

entails that for every legal dispute t~ere is only one correct reso­

lution. This is the "one right answet" thesis, which l assert to be 

false. 1 indi'cate something of its history and its· special connection 

with Ronald Dworki(-"ana suggest that it has often been II:ssumed false, 

on the basis of cursory argument. It is hypothesized that Professor 

, Dworkin t s ~ork on a theQTY, of ri,ghts has' often over-shado'w~d the. "one 

right answer thesis", and then i t is urged that in faet he has produeed 

no theory of rights, and that what h"e has produced is crucially 

dependent on the one right answer thesis. " The aim of Part 1 is simply 

to establish the necessity for a direct and detailed argument against 

the thesis; but some of, the literature is ~scussed a~welL 

1. The "One R~gh t Answer" Thes is t and a 'Reaction to It 

Some people believe that for every legal dispute there is a 
1 

potentlal j9d,icial resolution of that dispute which would be :J.egally 

correc~ if implemented and which is, moreover, the only legaliy admis­

sible resolution of the dispute. If some people believe this. what is 

it that they believe? 

Some of them, .1 think. believe something roughly like this: ". '"'--. ' 

The law is a system of èhti t lelDents . If the law is a system 

of entitlements, then legal disputes must be settled on the basis of 

entitlements. In any legal dispute, some, part y - the pl.intiff or the 

-prosecutor - institutes legal proceedings against another party - the 

defendant ~ and the point of. the proceedings is to determine whether .or 

1 
.~,.".,..,.,,"'" ....",.,., ........ ~'.""~''''''')ij~~';''",, :"'4 ........ "f.",,~ U fI f..:;: ..... ; • ., _~' .on)' -i.tW!B44anU 1 .,,,. E+ , .i, , __ 
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2. 
, 

not $ome specified state of affairs is to be brought about. This 
-, 

~tate of affairs is one W'hi!h is sought 

the. proeeedings, and which ecessarily involves the party against ~om 

by the p~rty who institutes 

'he has instituted them: that party may have to ,pay damages, or perfarm 

s~ contract.~,l dut Y , or refrain from some aet i vi t'y, or go ta j ail, 

etc •• if. th~ proceeding~ lead to a judicial decision against, him. 
1 

,Naturally. he may not want sucb, states of affa'irs ta be brought about. 

and his part in the legai d,ispute will be ta show that there is no 

justifieatic:m for a judicial decision calling for the imposition of 

such a state of affairs upon him. - an imposition, it 'should be mendoned, 

that might he achieved through t~e forcibl«l intervention of the state, 

if necessary. The judicial decision, in whicH the proceedings culminate,' 
, 

provides the resolution 'Of the .dispute. / 

The decision must issùe in a judgement either for i!Dposition 
~ • > 

desired by. the plaintiff, or against it; but in either case, the decision 

,oost be jus·t ified. ~ If ori the defe~dant 1 s behalf i t "can be shown (not 
" :. 

necessarily here or nowor by us) that (g1ven the relevant standard of' 
> '. , ~ • 

burden of proof) there is !!.2. justification for a decision calling for 

the 'imposition of the state of affairs ~ought by the plaintiff, then 

the dispute JIIlst be resolved in favour of the de fendant and against 

authoritative imposition. If, on the other hand. it can be shown (not 

necessatily here or nowor br us} that (given the relevant standard of 

hurdera of praof) there is justification for a decision calling for the 
~I - , 

, 
imposition of the state of affa,irs 'sought by the plaintiff) the dispute 

must be settled in favour of the plaintiff. But i t has already been 

,suggesud legal disputes IIl1st be se'ttled on th~ 'bas1 of entitlelllents. 
~, , 

... 

.. 
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So ,if a legal dispute is properI'y settled in favour of a defendant. 

that' must be because the de fendant is enti tled to settlement(in his 
>~ , - 1 

favour; and similarly for a plaintiff. Every dispute that is a legal 

,dispute can be settled by J udi~ial decision. and every dispute sett ied 
~ 

by judicial decision must be settled in favour either of the plaintiff 

or of the de fendant . Since the set tlement consists etther in the 

I!uthoritative imposition of a 'certain state of affairs or in the . 
abstent~on from sucb inipositi()R., the settlement can be in favour of 

only one of the pa~ties to the dispute. Since anyth'ing that coun,t's 
, 0 

as a j'ustification àf a judicial decision i~ fa~our of one party DIl~t ~) 

faU to count as a justification of a judicial decision in favour o,f 

the opposing party. and sinçe every judicial decis ion must be JUstified~,' 

then logically there cano be only.!?!!.!:. justified judicial decision for 

o every legal dispute. 0 And, ~ hIPotheseis. there must, be one. In everJ 

lega1 dispute ~ tbe1'\.. one and only orie of the parties is' entitled to il . , ' • 
decision in his favour. lIn one sense. the pbint of th'e legal pr~ce~ings 

is just to identify one of, the parties as !!!! E!Ël. ~ h!!!oh! relevant 

entitlement, the right-holder in the case. From ~ll of this, at least 
» 

two consequences follow. 

'\ 

\,~ ," 

, fi' 
TlEi~.a!lY, the law, as a system ~f entitlUlents cannot \ 

grant discretion ~~ judges; though it may do so pe:ipherally 

and wi~hin bounds, as with regard to the length of crj.mina·i - ~ 

sentences, or to, t~e precise amol.lJlt of ,award pf dam:ages, 

etc. The reason for this li el, simply in the logie of • 

entitle_nts or rights. If a judge is granted dis~retion , , . 
in the disposition of a legal oisput~. then for a \1lUIIber .. 

, \ 
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of alternative decisions it will be permissible for him 
\ 

to select any 6ne af them to resolve the dispute. Th en 

for none among the possible alte~ative decisions does 

he have a dut Y to select it ta re~olve the dispute. But 

the resolution of the dispute consis,ts, either in the' 

authoritative imposftion of,a state of affairs desir~d 

by the plaintiff or in the aut~or~tatiVe abstention from 

such imposition. If ~ of these alternatives were ever 
~ ,~ 

really equally permissible, th en it could not be that one 

of the parties had 8 right to one of them, because his 
, " 

having a right to one of the~ surely entails that the ,. , 

other party'has nO,rjg~t to ~e othe~ alternative. The 
~ '~~ 

fact that one'pf ,t~e parties always has a right to one 
,. ( 

~ particular decision e~iminates the other alternative as 
\ 

a.pbss~ble resolution to the ~ispute, and renders any 
, , 

decisio~ itcorporating it unjustified"and h'ence impermis-
~ ~~ r 

sible. But'according ta the hypothe~is of ,judicial ' 

discretion, that alternative ,wou Id sometimes be permissible. 

Renee th~ hypothesis of.judicial'discretion must be 

incorrect • 
j 

2. For eV'ery legal quest:l,on, there"is, ,in an odd but non-
l' , 
l' trivial sense,' one and only one r1ghi: answ~~.'" For i t i5. 

possible to i gine ,.the law of a $,~ven jurisdietion in 
• 

é each cpo$~iblè pair èonsis~ing 

of plaintiff.and defendant , 
perso,ns-in-roles) ~d 

~ ~.' 
, ' ., 

;) 

these are defined as 

~ .... 
, " 

..!'e'" "'1'1-
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stances defined for each pair and each possible dis'pute 

def}ned 'f,or ea,~ pail' in each possible çombination of 

c~cumstances. Then the' law will,determine how'any 

" dispute invoIving any such' pail; is to be re,solved on, the 
~J; 

basj.s of tM.:J;:,ircUJIIstances in which the pâirlind them-
, 

selves involvea. That is, the law detetIDines a set of 

.true conditionals or' a set of functions, each taking a 

plaintiff, a defendant and their circumstanees over into 
, .. ' '," '1iJ. 

one and only o~e resolution of a dispute between the~., 
\ 

,r The law.dc:es this for !!.!. possible plaintiffs, defenda~tsJ, 

',. 

circumstances, and,. disputes. If this were not 50, then 
, 

,it woul~ be merefY'an accidentaI faet about disputes 

which' actuaÙr arose that for each of them there was a 

single correct resolution. But aIl of this suggests that 
o 

the set o~ such true c?nditionals is not only detérmined 

by the law - it is exhaustive of the law. The sense of 1 

this claim is that once the set of such true conditionals 

wère known. there would be no substantive q~estiOn of law 

left unanswered. Since every 'legal dispute has 'but a 

'. ,s ingle correct resolution, t?e' set of true eondftionals' 
4' 

l, • impl:ies no confHets; an? since it has ~een stipulated \ 

'~hat the set of conditionals ~11ows fqr.nQ logical gap~ 

,in the range of the, condi ~i~nals 1 ' l'plteeedents j i t may 

be inferred that for every subStat;ltive .• 'unam~igUous 

question about the law of a given jUTisdiction there is 

an 'answet which is .-tru'th' fünétion of, the co~ditionais 
, • l'" ~ ~ ... 

/ 
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true in that jurisdiction. In virt~e of"such conditionls, 

the law is fully determi~ate. 

1 began by àsking what some people believe, and 1 have tried 
, 

to give a rough idea of what l, think ~hey might believe, but 1 doubt 
, 

whether anyone has ever believed or ever will be'lievè unqualifiedly in 

just those propositions to which 1 have given expression. Even so, 
i 

the outllne crudely presented here of a chain af reasaning, 'may be 

enough to do something with. The èhain of reasoning 1 shall caU "the' 

ane-right-~nswer thesis", for obvious reasons. 1 have set the thesis 

out in a'bald and unqualified form, not'mediated by any context of 

argument. 1 did tnis because 1 w~nted to throw into clear relief 
/ 

what this essay i~ ~bout: it is about the one-right-answer thesis. 1 

take that thesis ta be faIse, when it is construed as a conjunction of 

propositions; if it is construed as an argument in the indicative mode~ 

1 take it to be unsound; if it i~ construed as implying a set af 

normative propositions. 1 take co~liance with them jointly to be 

sometimes impossible. 1 sh9Uld like to persuade people, that,these are 

the appropriate reactions to the one-right-answer thesis (h~reafter 
, ' 1 

, 1 

abbreviated as ORA). even though the foreseeablè laboriousness of such 
, - Il 

a task is necessarily somewhat dishearten~g. 

') 
2. Some Bibliographieal Information, and the Apparently 

Limited Interest of ORA 
i 

But, the reader œay ask, m!ghtn't it be true that everybody 

already believes ORA ta b~ false, unSO\Dl~, and producti,ve of normative ;' . 

~daries, 50 that 5uch persuasï'on is not required? No. For a number 

'of yeàrs, there have beet phi~~sopbers and lawyers, who have defended 

/' 

... J.,.,L,.,..,_,..._,....,.,~="--~,~~~-~-.- ., 
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ORA against aIl corners. Among-~hese are-Professor John C. Smith, his 
\1 

occasionai collaborator, Prof essor S. C. Coval J and Professor ROIf..~artorius. -
-_::: ."r~ • il 1 

But the mos! famou$ ~f the defenders is undoubtedly Professor RonaJd 

Dworkin; and in4eed the ORA to which the others subscribe' may fairly 

~be said te have originated with him. ORA was first supported by .. 
Professor Dworkin in 1963 in a Journal 'of Philosophy Symposium called 

"Judiciai D~scretion". where Professor Dworkin undertook to deny what 
\ -

,Professqr Hart had affirmed in The Concept of Law J that "in every legai 

system a large and important field 'is left open for the exercise of,,· h
. 

discretion py courts and other officiaIs ... " (Hart 1961, p.132). The 

denial of judicial discretion i5, of course, not the whele of'ORA, but 

, it ceuld easily be argued, l think, that the assembling of the other 

elements of qRA was motivated by the need te explain and justify the 

denial of discretion. It is for instance a faet that an argument fl'om' 
1 , 

,the naturè of rights to the denial of discretion'seems both explanatory 

and justificatory: it would be much odder te assume that thè deniai 

of dis,cretion might be tl)e sort of thing that could explain or justify 

the nature or existence of certain rights. (This is because Ca) the 

generic nature of rights is characterized for a wide range of proplems 

of h~n conduct, extending beyo~~ th~ limited area whele the question 

of judiciai discretion can,arise; and Cb) insistence on the denial of 

'discretion will \seem arbitrary and unrea50nable in the face 

argument 50 long \5 the' only rights Vio~ated' by the dertial 

are those which t~ deniai itself ,explains and justifies. 

\ this later.) 

of opposing 

of the denial 

But more of 

Ta continu~ with the genealogy of ORA: in 1966 Professor 
\ -,' 1 

Sartorius' critical study of Hart's The Concept/of Law appe~r~d; and 

~~--, .-, -, -o;:----~.,...-.----------

J 
J 
\ 
j , 

l 
l 
-1 
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when Professor Sartorius first intimated there that'be too inclined 

towards DRA, he cited,Professor Dworkin's Symposium paper (v. Sa~~rJus 

1966, p.156). A defense of ORA formed the capstone of Sa:tori~975 

book lndividual Conduet and Social Norms - in the eontext of that 

defense Professor Dworkin's work is cited no less th~n twenty-three 
, ~ 

tim~s. Professor Smith's book Legal Obligatio~ came,out in 1976: in 

its Preface, Professor Dworkin 15 thanked for having examined'parr of 

the manuscript, 'and his work is acknowledged as having inf1uenced the 

book's composition; the explicit aim of the chapter on the judicial , 

decision, which was co-authored by Professor Coval, is ta provide argu-

ments, stronger ~ Professor Dworkin's for ORA CV. Smith 1976, p.ISl). 

These facts lend substance to a particular identification of ORA with 

Dw'orkin' 5 oeu~re; and in' the main i t is Professor Dworkin' s brand of 

allegiance to'ORA that l want to investigate in this paper. 

Professor Dwarkin has had many critics, including Professors 

Sa!to,rius, Smith: and Coval. Yet to my knowledge, only these three 
'\ 

have accepted DRA. 'By contrast, none of the ten critics cited in the 

two versions of Professor Dworkin's 1977 Georgia Law Review contribution 
1 

has embraced ORA, and nine of them have at the very least expressed 
" 

doubts about it. These nine include the philosophers David Lyons, 
~ 

Dav~d Richards, J.L. Mackie. Joseph Raz. and of course, H.L,A. Hart. 

Neverthe1ess ;~even in the work of c~itics who have, like the fiv~ 

philosophers just roentioned, explicitly rejected ORA, detailed argu-
~ 

ments justifying sueh rejection are n6t frequently to be found. Thus 
t 

neither Professor Lyons nor Pro~essor Richards has devoted morè than 

,half a page to the dismissal of ORA (v. Lyons 1977, p.421; Richards 

, 

t'; .''; ,)(~,!li!W"N"1'dflif§';\: "$ co, , '1 ~ • -y 
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1977a, p.l314). As for H.L.A. Hart, beyond that derrial of ORA entailed 

by his assessment of judici~Ydiscretion in The Concept Tof Law, he has 

himself produced no further ~guments against ORA, relying instead on 

, positi9/s developed by J. :Z:-./ M~~k{e an~ ~t Greenawalt. Simi~rly, ) 
J \ .. -.....----

Dr. Raz has published only one attack on ORA (v. Raz 1972, pp.B43-848), 

and it can hardly be regarded as especially significant,since it seems 

mainlY tQ consist of the argument that 

(a) as Hart showed, it is of ~he nature of legal ru~e~il to 

give rise to judicial discret ion in the interpretat10n 

and application of the rules; 

(b) legal rules include as a subspecies those'legal principles 

based on rights which Dworkin had thought to be incon-

sistent with jud~cial discretion; 50 that 

(c) it cannot be that the existence of Dworkinian rig,hts or 

principles entails the truth of ORA. 

Dr. Raz himself seems to be aware that l±ttle intrinsic interest can , 

attach to 50 derivative an argument: ' Professor Dworkin has replied 'to ' ' 

Dr. Raz's argument, and the raply i5 contained in Dworkin's book 
, 

Taking Rights Seriously; but, when Raz reviewed the book he failed to 
, 

mention the rebut~aI and indeed ignored ORA entirely (v. ~az 1978). 

What facts like these MaY suggest is that DRA must be of 

strictly limited interest. 

3. One Reason for this Appearance 
\ 

It is not hard to understand why O~ sqpuld appear in this 

1ight. Suppose tnat among Professor D~orkin's critics, Many believe 

( 

.. ' 

\ 
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'ORA to be certdnly a!1d obviously faise. Then insofar as these cri tics-o 

wish to provide sympathetic and constructive accounts of Professor 

Dworkin's work. ta draw on it in sorne way,or ta build on it. they may 
, ' 

" 

'he iJ).disposed ta labour over those of its features which they regard 

as 'misguided and unaccèptable. At the sa~e time, should any of the 

critics des ire ta urge the claims of one ~r another hypothesis abo~t 

the natu,re of adjudicq,tic:m or ~ iaw, they are not likely ta spend much 
) 

time specific~lly ar~ing th~~merits of their f~yaured claims over 

against the clailps of aRA, ~hen DRA, assumed 'to be false, is already' 
, -

regarded as failing to ,~resent any viable alternat1ve hypothesis. This' . 
demotes ORA ta, Il rather Iowly position, ProfesS'or Dworkin t s view, is 

clearly that a th~ory of la\ which entaiis ORA is better than a theory 

for ~hich this entailment fails (v. e.g., Dworkin 1978a,p,81). His 
1:0 a( . 

, , " 

opponents then, at least as we are presently imagining them, may avail 
'o:l4 • J 

themselves of two kind'S' of option's. For any position of Professor 
,? 

Dworkin' s_ which an opponertt likes or e'ndorses or" approves of, an attempt 

may ber'made to show the invalidity of arguments leading from that position 

to DRA. Conversely, assuming the faisity of'O~" and'th'e"r,;ty of - , , 
" 

Professor Dworkin's arguments leading to it, positions providing the 
" ' 

~"~, •• t} .~ hypothesi faise premises of those'argu~ents may be Suown to be 
. . 

untenable. ORA thus affords Professor Dworkin's opponents with a special 

vantage point from whichto survey a great deal af his wark; but in the 

unfavourable perspective thus gained, the work ltself must app~ar to 

wilt and wither! Moreover. the perspectiv.e has the disadvantage of 
~ 

being unreachable by any supporter of Professor Dworkin or indeed by 

anyone. who believes in aRA •. This, of course, i5 more of ~ tautology 
" 

- "1. ,? ------~--~. ~ 
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than an'obseI'Vation; but i t, may serve as a p:ractical, rem~nder that 

anyonè who wants to persuade Professor Dworkin's supporters of the 

inadequaciès of sorne of his,theoretical forrnulatioqs cou1d do worse' 

than ,to set ab~ut"arguing explicitly against O~. In the second and 

third par~s of this essay. that is what 1 shall do. 

Sueh a strategy. however. ~y'not recommend 2tself to the 

obserVer who 'for one reasorr or another regards himself as obliged .to 

çonsider Profe':ssor Dworkin' s view$ as a whole. Argument against DRA, 

jt seems, could hardly proceed by way of argument against argument~ 

for ORA - surely there arè indeterminately many of those,. and if qne 
1 

of them' should be refuted. th~re may still be indeterminat~ly many 
"', 1 

1eft. This line of thought, then, may lead-ché away from a concentrated 

examination of Professor Dworkin's wQr~: if argu~ents for ORA are better 

silllply by-passed, then lt might be better if. at the level of particular 

arguments. Professar Dworkin's arguments for the thesis were by-passed 

too. Someone who, on the other hand, wishes particularly to attend ta 

arguments specifical1y put forward by Professor Dworkin, might weIl wish 

to forego the effort of constructing _independent ,arguments supporting 

p~opositions incompatible with ORA, even if'-he regards ORA as bIse'. 
, ' , 

At least. some reasoning such as this may suggest one kind of exp1anation 
~ . 

of the comparative lack of energy that has been directed against 

Professar Dworkin'S adherence to ORA. 

4: More Reasons, with'More Bibli~graphica1 InfoTmatron -

Another kind'Of exp~anation may be picked oùt in th~ verY 

pattern of the deve10pment of Professot- Dworkin' s ideas. Qv'er, the 
~ . ' 
~ 

", 

1 
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years these ideas have been ramified, and they are now very compIex. 

ô - %e effect', 1 think, has been powerfully distracting. lt seems to me 

worth~hiie to try to eonvey sorne erude impression of the graduaI pro-. 

duction of this .effect, and to provide a background against which DRA 

may be viewed; and so l now offer up fOr the reader'~ perusal the fol-

16wing ~rief: if scand;lOUSlY simplistic; intellectual chronicle 

(couched for euphony's sake in the historie present): 

In 1963, Prof essor Dworkin introduces DRA, in terms not unlike 

those used in the first section of this essay. In the course of d~fending 

it, he constructs an imaginary game called "Policies" - agame liké 

baseball except that in it, umpires are direeted to act so as to abide 

by the roles or alter thern in such a way as r'to bring thé game closer 

'" to the realization of certain fixed Eolicies or to make it more consistent 

with certain fixed principles" (Dworkin 1963, p,.629. émphasis added). 
. . 

This game Professoi Dworkin contrasts with agame called "Limited 
" , 

Scorer's Discretion". also like baseball, except that in it umpires are 

given discretion to calI any pitch not taken by the batter as either 
~ 

a ball or a strike depending on the umpire's perso~al preferences or 

ideals. Prof es sor Dworkin suggests that the law is more like "Policies"l 

than Iilr:e "Limi ted Seorer' 5 Discretion"; that in "Po li ci es" , given the 

umpire,' s direction wi th regard to princip les and policies, he rnay 
, 

properly he said to have ~ discretion; and thgt a similar conc1usion 

should be drawn with regard to a judge ,in a legal system. 

In J967 Dworkin argues not' only that legal principles and , , 

policies are 'standards binding on judges, in such a way as uniquely to 

determine the application or interpretation of identifiable legal rule~, 

,/ 

---- -'~~~;=;r;r' 
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when these are vague or elliptica1; but a1so that the identification 

of these principles and policies cannôt be established by appeal to 

anything like a legal rule. 

"We argue for a particu1ar lega1 'principlè by grappling 
with a W,hole set of shifting,' dev~loping and interacting 
standards (themselves principles ~athèr than rules) about 
institutional responsibility, statut ory interpretation, 
the pervasive force of various sorts of precedent, the 0 

relation of a11 "'tllese to contemporary moral practic;es, 
and hasts of' other such standards." (Dworkin 1978a, p.40) 

Th~ re~~lcitrance of a protean body of princip les with regard to 

inco~ration in anyth~ng recognizable as a set of -rule-formu1>'lre is 

now taken to refute Hart's rule-based legal positivism, and its 

accomodatlon of judicial, discretion. 

ln 1972, the specification of this protean body of princip les 

is ~eclared te be a task inextricably related to the justification of 

substantive political and moral judgements. The identification of the 

princip les is to be established by appealing to "the soundest theory 
(, 

, , 

of law that can be provided as a justific~tion for the explicit sub-

stantive and institutional roles of the jurisdiction in question ... " 

(Dworkin 1978a, p.66, ,emphasis added). And arguments for one theory 
.11 

of law' ,?ver another are to "i,nclude arguments $?f normative political 

theory, like the nature of society's d~ty of ~a1ity [s~cJ, that go 
- • 1 

beyond the positivist's conception of the 1imits of the considerations 

relevant to deciding what the law is." (Dworkin 1~78a, p.68) \ 

Also in' 1972, a c~assificatory scheme is outlil}ed r;,~ the \ 

sort of justificatory legal theories just described. According to 'the 

scheme, competing legal theories are to be understood as embodying dif­

ferent concep~ions of the/same concept. Thus, a concept that fi~s 
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in the law - say, faimess, or legality, or equality, or cruelty -

is t~ought of as setting up a certain area for the exercise of legal 

judgement.. whose' spécÙiC boundaries may be drawn in different ways 

according to each of a variety of theories of fairness. legality. 
~ -' 

equality, etc. (cf. Dworkin 1978a, p.~35). From among these~beories 
'1 ' 

a hest theory in each area must he chosen. This classificat6rY~che11le 

is attributed to John Rawls, and Rawls' liA Theory ofJustice"~is com-

mended to legal thinkers as indispensable. 

In 1973, po1itical arguments ,and justifications for any sort 

of action are divided into three distinct ciasses. Thus, any appeal 

to (expected) benefits in the aggregate for an entire community is to 

be defined as an argument ~,f poliey on behalf of a collective goal; 

°any appea~ to (expeeted) benefits .of such a kind that it ,would be wrong 

to deny the (expectation of those) benefits to an individual (person, 

institution, minority group, etc.) i5 defined as an argument of principle . 

on behalf of an individuated right; and any purely deontologically based 
". 

appeal is defined as an 'argument on behalf of a duty. This division 

somewhat clarifi,~s the application of the words "prineiple", "poliey", 

and "right". as used by Dworkin since 1963. It turns out that claims 

of justification may run from arguments of principle ~o deeper, under-, 
\ 

lying arguments of poliey; that conversely, rights may justify goals; 

that du~ies may give rise to rights, etc. Nonetheless, the hypothesis . ' 

is put forward as reasonable that a particular normative political 

theory "will give ultimate pride of place to just 2!!!..2! ~ concepts; 

, i twill ta*e some ,overriding goal, or some fundamental set of rights, 
~ . 

or some set of transcendent duti~s, and show other goals, rights. and 

duties as subordinate and derivative." (~orkin 1978a, p.l71," emphB:sis 
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tdded.)' Dworkin argues that Rawls 1 theory of justi!=e is a right-based 

theory 'tounded on 'the right of each indlvidual to' equal concern and 
! 

respect - to treatment as 'an equal (thdugh not to equal treatment). 

This theory is said to be consonant with the 'traditional' liberal 

conception of American democratic institutions. 

In 1975. o.worki!l argues that judicial decisions in hard cases,.: 
.... 

where the appli~ation or interpretation of simply identifiable rules 

of law is not settled, must be based on arguments of principle and !!E.!. 

of pOlicy, so,that declsions must be based on. and must enforee, the 

existing rights of individuals, and not of the g~~IS of the cO~ity. 
.J 

,This important thesis is called the rights thesis, and i t strongly 

constrains the output o~ ~he t~ries ~hich insure that ,judicial deci-
,~. " 

sions are never a matter for ~he discretion of judges. 

In 1976, Dworkin suggests that a preference-based utilitari-
o • 

anism would seem to satisfy each individua1's right to treatment'as an 

equal, each person's preferences being measured on the same scale and 

figuring at just olle 
, 
term in the utilitarian ca1èulation, if it were 

not for the fact that people are likely ta have external preferences 

regarding the assignment of goods and opportunities to others, above 

and beyond, the per5?nal preferences people may have,regarding the 
n , 

assignment of go0d:s and opportunitièS to t:hemselves. This "COrrupts" 

the utili tarill11 cahulation "because the chance that anyone' s :preference 

has to succeed will then depend, not only on the demands that the 

persona1 preferences of others make on scarce resources, but on the 
, . 

respect or affection they. have for him or for his way of life" (Dworkin 

1978a, p.23S). It is not always possibl~ to reconstitute, a utilitarian, 

argument sa as,to count only personal preferences, and where this is 

\ 

1 
J, 
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the case uti1itarian arguments purporting to justify' a certain course 

of action will be "not simply wrong i; detail but misp1~ced in ... , 

princip1e", 'as contravening the basic righ t to treatment as an equa1. 

In 1977. Dworkin argues that any idea of a "right to' liberty". 
, 

is "misconceived" - "untenable and in coherent; there is no such th,ing . . r-
, / 

as any genera1 righ t to li berty" (~orkin 1978a, pp. 271 ,277) . 

In' 1978, Dworkin accounts for the difference between American. 

1iberals and American conservatives by attributing to them different 

politica1 theories embodying different conceptions of the concept of 

the right to treatment as an equai. LiberaIs su~se that treatment 
.. 

as an equal must be char~~erized without reference to any partièular 

conception of the good life, or of what gives value to life (Dworkin ) 

1978b, p.127). Conservattv~~ suppose that treatment as an equal can-

not be characterized independently of "some theory about the .. good for 1 

man or the good of life, because treating a person as an equal'means 

treating him the way the truly good or wis~ person, would,wish to be 

treated" (Dworkih 1978b, p .. 127). the content of the conservative's , 
" 

conception 1S fil1ed out by a t~aditionalist and nattonalist, account 

of' the good life (Dwo~kin 1979b, .p .136f).· The ides :~~ liberty plays . t: ) , 
no, constitutive role in either liberal or conservati~e ,theories ' 

(Oworkin 1978b, pp.123-126). 

WeIl, Professor Dworkin has gone â ~ong way fro~ variations. 

on the game of baseball, and the conditions under which an ~re may 

or may not be said to exercise discretion. "Policies" > I princip1es", 

'-'positivisfIl", "rights", "utilitarianism",' "external preferences". 

\ "concePts and c;onceptions", "normative theories", IIdemocratic institu-
\ 

, 
,tions". "equality" - it is hardI}' surprising that wMds like these 

" '. 

" 

l " 
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should catch the interest of commentators and turn their attention 

away from the relatively humble ingredients of the original ORA, and 

also away from Hart t s analysis of law as the union of primary and' 

secondarf nl1es. against<;which ORA c:a,mt, early to be directed, and 

~ which may now look positively monkish in its austerity. 

) 

" 
In fact, the cynosure of almost every critical eye has been 

Dworhn 1 s accounts or rights. of the right to treatment as an equal and 
1 ..,. 

of the conséquences of these accounts for the "right !hesis": the 

thesis every judicial decision must be grounded upon arguments of 

principle L not ,poliey, and must enforee existing 1ega1 rights'. This 

thesis :is, of course, conneeted to 0Rl\:; since ORA includes the prbpo­

sition:that,in every dispute properly susceptible of resolution by . 
<}udi~ia1 decision there is one and on1y one party such that he has an 

tmtitlement or 'righ~ to ~ dedsio~ in his favour. B~t the righ)~ • . 

thesis doe~ not entail this proposition of ORA; since4-ev~ granting ~ 
'';) the rights t;hesis, it st' least ,might. have been th,e casé that none of , 

th. p.~ti'S.t~·.leg.J dispu~es ~.d jhts 'to dec~s;ons in ~.ir favour; 

that the~ ~ight neverthéless have so~rights to which legal argument 
, . 

could' a lwaxs appeal, and which ~O~'ld ohen be decisi ve; and tb~t 'i; the 

case -of r,ight-based' aifuuenti more o~· less vaguely cÔlJ!parable in strength, 
f) • • • ,"" • 

the jUdicia,1 decision might pe~issibly ground 'itself on' any one or 

othèr of ~ju~t' those right-baseo a,:rguments. ,It is not clear that this" 

possibility contravenes the.rights thesis~ but it is c1eariy incompatible \:1' , , 

with ORA. This is' one half of an arguuren~ for the independenc::e oCthe 
1· ) 

rights t~esis from ORA. <On the 9thel' hand, it ,ma}' seem plain that the 

falsity of the rigbts thesis'will entail the faIt1ty of ORA. Yet 1 
. , 

\ , 

" 

, M 
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.,' 

doubt that this is tl1le in quite the fullJrblooded sense in whlch it 
, 

,might be meant; and so the rights thesis may indeed be independet:tt of 

ORA. Admittedly, ORA refers 
~ 

dispute, ,but if some dut y on 

to rights which figure lh every legal 

the part 'of the jud~e settling the dis-, 
,~ ~ l,.. ... 

,1 " 

pute could invariably b~ di~overed, there might'be nothing to prevent 
1 .' 'Q ~ ~. ~ • 

, -
the derivative'introduction of logically superflu~us rights attr~~utable 

' . . 
to the parl:ies to' the dispute. For lJtstance, acco:r:ding to adherents 

<t 
1 l 

of a certain ~tripe of act-utilitarianism~ who worry' about the profilem 

that befell "B~ridanls"ass. utilitarianism will always de~ermine â_ 
• p( , 

unique procedure available to"an agent for settlin~ upon a choice of 

on~ out of a ~umber of alternative options, even ~n-the extraordinary 
~ ~ . , 

Q 
case where aIl the relev~nt probabilit~es and preferences including 

!h!. agent's ~ illitial1~ ~ail to det~~ine such a choice (cf Nàrveson J' 

1976, p.176). The adoption of such a,.proceQure, Jy>wever, will be the 

act-utili~arian's dut y eve~ where the identity of'the dut y i5 such 'that , ~ -, ' , 
. . ' 

w~re the a:t-Utili~ar~anl s p~eferen4es ~o be different, the dut Y wou'ld 

be different too. Suppose in the IJgal case that~ given' a procedu~e 
~ .,-

rightfully adopted by the judge,' both the yrobability of judgement for 
, , ' 

thé plaintiff and ~e probability of j~dgement for the defendant ar~ 

less than 1. Then th-e right of each part! t.o the dispute will be neither 
o , 

JIlÇIre nor less than hi!. right ~ just the !!:Y!!. ~ !!!! probabili ty of 

!! ou~çome JE. his favour determÎllecl ~ by th~ rightful choice 'of procedure 
" 

made ~y the judge of the dispute:, In this_kind of case, act-utilitari-' 
t _ 1" ,~ 

anism might come vanishingly close to satisfying ORA! since the act- ' 1 

~~i1itarian jtd.ge .could not ·ha)'~' ~cted diffeTentÎy C;iven his preferences) 

. without acting wrongly and failing in his dut y • th~ugh oddly enough, 

, "!;\ 

' . 

1 j 

1 
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i 

1 
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'tlIe . out come - the actU«rjudicial decÙion - might have been. tfere~t 
0' ,~ • '\ 

wi thout a~y Qi" the part ies 1 rights be in~\~ V;iolated, beca';l~e of he 

~andomising proper\ies of the se1ec\ed d~~'~~ion p,:ocedure. J.~, Sobel - IN \ 1 

once ~layed a~~u~, _~ith the ide a that ~f id~II~: rule-utilitarianism were 
, .~ ~'! ,It. 

not vacuous,' --:n- 'wo:uiêi still b~ ~ncomplete '1j, l ,~he $ense that i,ts ru1es 
~ • 1 L ' 

would fail to answer certa~n moral questio1\~!11\\lbut that lt might be maqe 

complete by allowing act-utilitarianism ~?I~I~IJern decisions not governed 

by rule-utili tarian ruIes. (As an act-ut~l If~tian. he found this idea 
! Iii' \, 

unattractive. v. Sobe1 1968, p.156f) I~ ~tder, however, to guarantee 
1 . 

the uniqueness and completeness of the set of correct )udiciai decislons 
1 ; 

~enerated ~ .!!!! legai system of ~ given jurisdiction, on~ might suggest 
, .. . 

a simi1ar conjunction of clear 1egal rules with act-utilitarianis~, in 

the manner just envisaged: 50 that where the 1egai rules failed to 

de termine a unique decis ion, 'ac~ util i tarianism would remedy tha t si tua-. 
tion. thus meeting the r~quirements of DRA. 'Of course, ~hatever its 

defects. this system would on Professor Dworkin's view be liable to 

violate tbe right of ea~h individual ta treatment as an equa1, because 

any given utili,t,arian calc;ulation might be irredeemably corrupt due to 
'\ 

the influence of external prefe~ences. If the rights thesis is enta~led . / 1 
by the .r,ight to treatmel'lt as an equal, as there is on Professor Dworkirtts 

~ , ) 

views reason to believe, th en' the rights thesis !;:oo might be violateq 

by Jhe u~ilitarianly suppl~mented legal system. But ORA might still be 
Jo 

satisfied. ORA may, therefore, pe independent of Dworkin's ideàs about 

, rights. The-upshot of aU this is that~t seems possible for discussiqns 

of the nature of rights. of the rights thesis, and of the right ,to 
~ i 

tr.otft uan equal to .foil to toud upon ORA. 

,t , 
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, Moreover. if ORA may stand or faIl on the grounds occupied 
, 

, 
1 

1 

by the exotic philosophieal doctrines o~ eontemporary act-utilitarianism. 
ri! 

it might seem more profitable ta abandon discussion ,of ORA and ta 
• )l , • 

engage in other discussions - say. discussions of toe rights, thesis. 

One ean imagine at least two practi'cal advanta~es for doing 50. 

r" 1) 

\ 
There is ~ome doubt as to whethèr the consequences of the 

truth of ORA can be practieally different from the conse-

quences of its falsity (v. Greenawa1t 1~75. pp.362f,398f; 

Cross 1977, p.220; Hart 1977, p.987; Munzer 197:. p.1061; 

NiCkel 1977, p.1134;,for other views. a1so incQnclusive, 
\ 

compare Cohen 1977, p.337f; Mackie 1977, p.ISf). But there 

, , 

is at least a powerful presumption that acknowledgement 

of the rig~ts thesis, for instance, would make sorne 

practical d,ifference.- ,"Recal1 t~e prohibition entailed 

by'.the rights thesis barring judges from eonsidering 
, 

arguments of poliey. and consider the follawing remarks 

of Lord Denning in the Spartan Steel case reg~rding 

reç~veTy fo~economie 1055 in the l~w of tort: 

"At bottom l think the question af recoyering 
economic 105S is one of poliey. Whenever the 
c;,ourts draw a !ine to mark out the bounds of 
dut y 1 they do i t as a. matter of poliey 50 as ta 
limit the responsibility of the dèfendant. 
Whenever the COUl'ts set bo.unds t'a the -damages 
recoverable - by saying that they are too 
remote - they do it as a matter of poliey 50 

as to limit the liability of the d.e~enqant. Il -. 

o 
(cited in Cross 1977.1':221) 

Thére are two possibilities: ei ther Lord Denning' s , 
remarks are incompatible with the rights 'thesis. or they 

are not. 
" j/J If, as seems"most unlikely, there lS no ineompa-

of 

1 , , 
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tibility, that indicates that Professor Dworkin uses the 

words in a very different way from Lord Denning, and per-

haps from ~verybQdy eIse, ·too. This, in fact, has been 

argued Jy MacCormick at sorne length in Legal Reasoning 

and Legal Theory (1978, pp. 259-264) , and also by Richards 

(1977, p.1308f), and it is something that we should be 

aware of, 'if it is true; just becallse if it is !2.2!. ~ 

and Professor Dwo~_~in is right, we shall be comvlelled to 

regard as invalid any and aIl judicial reasoning sty.led 

upon Lord Denning's dicta. (PT9fessor Dworkin'declares 

that his vi,ews are not incompatible with Lord Dennin,g's 
.l' 
1 

1978a, p.84.) Now Lord Denning's recent book, The Discipline,,' 

of Law, which ~onsists of grouped excerpts from a number 

of his judgements, 'linked by elucidatory comment, makes 

it quite plain that ~h~t he at least considers considera­

tions of policy are not uncharacteristic of his approach 

to Iegai reasoning. Suppose that in many ~f the cases 
"-

that came pefore him, the reas~ning be~ind his judgements 

depended on con~iderations of policy; dn this supposition, 

if the rights th&sis is correct and incompatible, pace 

Dworkin, with 'Lord Oenning's characteristic approach to 

-Iegal problems. it'must be the case that the texts of - --,- - ----- ---- - - -
~ Denning' s judgements .!!!. ~ ~ m. ~ than 

worthless~ because faise ~ miSleadi~g - even if per . -

~ 

() . accidens Lord Denning has alway:; decided favour of tte 
..... 

party with'thè right to the decision. WeIl, should IRWyers 

----~----------------------------
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spend their time studyi~g Lord Denning's judgements, or 

shouldn' t they? Since Lord Denning is tertainly among 

the most important British judges of this century, this 
• 

is very clearly a practical question, and one on which 

rights thesis has ~,direct bearipg; though of course it 

is' impossible to say wh~t that bearing is until we know 
\ 

what th~ rights thesis means and whether or not it is 

true. l':These questions, therefore, have a more obvious 

urgency than direct questions about ORA. 

Anothex practical advantage of concentrati'ng on xights 
<> '~ 

a~d the rights thesis, and one more germane ta the 

concerns of this essay, is that su ch conce~tration might 

result in the practical refutation of ORA. l have argued 

th~t the falsity of the rights thesis would not entail 
~ . 

the falsity of DRA, be~ause ORA might be true, albeit in 

a ra,ther stretched way, if a system of legai mIes could 

be coherently supplemented by act-utilitarianism. , But 

the,practicality and co~eren~e of act-utilita~ianism a~e 

themselves extraordinarily problematic, and 50 it might 

be the case that if the'rights thesis ~ false, and 

para~oxically act-utilitarianism we~ the only.way of 

shoring up ORA, then'it would be practically necessary to 

acknowledge (a) the absence of'any dut y on-the part of a 

judg~, owed to one or the other party to a legal disp~te, 

to. decide the case in that party's favour; and hence (b)~ 

the falsity of. ORA. 

1 

1 
i 
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~ 
In any case, a different argument against ORA might 

proceed wi th a claim that the rights thesis must be fals~ 

o~ practieally vaeuous. In the one casè it would'1be shown 

that at least sorne judicial deeisions are based on polièyj 

in the other, that at least sorne judicial decisions are 

based. on what we calI poliey, though Professor Dworkin 

might no~;, then reference might be made ta PrOfe$Sdr 

Dwor~in's own aceou~t of arguments of poliey, according 

to whieh such arguments do not uniquely de termine choices, 

sinee sueh arguments must reflect compromises among indi-

vidual goals and purposes ~ though we have no Qbjective 

means o~ establishing precisely how the arguments must 

reflect the compromises and are for~ed to rely on imperfect 

approximations, provided by the legislation of representa­

tive democracy (cf. Dworkin 1978a, pp. 85, 324f); final,IY, 

a normative argument would be presented tordefuse the , 

objection that in reaching judgeme~ts on the 'b~sis of 

poliey-arguments, judges violate democratic principle by 

acting as unelected legislators. With this argument a 

case would have been made against DRA based dn the 
1 • 

assessment of the,rights thesis as descriptively objection-
~ 

able and n'ôrmatively unconvincing; and in the process many: 

of Professor Dworkin's increasingly,broad concerns would 

have been discussed. -

In these lines of thaught, 1 believe that a rationale can be 

found fot stances'taken up b~ many of Professor Dworkin's eritics. 

Certainly, it i5 true that they have b~en more inclined to deal with 

',' 
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geneTal hyp~iheses about-~ights,principles\ policies) and goals th~n with 

the~re elements of DRA. As l mentioned ~arlier, D~. Ra~'s review of 

Takins Rights SeTiousIy passes over 9RA entirely, concentrating entirely 

on the wider issues of righ'ts~ conservatism,. and natural law. In his 

review j David Lyons declares fIatIy, that the particular issue of judiciai 

discretion i5 r~d herring in Professor Dworkin's legal theory (Lyons 

1977, p.421); and this, by implication, must apply to DRA. Jt is Lyons' 

view that Professor Dworkin i5 mainly motivated by anti-positivism, and 

he points out that a system of clearly identifiable legal rules i5 at 

least possible which disallows judicial discretion and is nevertheles$ 

perfectly sus~eptible of positivist descrip:ion (Lyons 1977a~.424). 

Indeed a system formed from a set of legal rules supplemented by an 

act-utilitarian rule in Sobel's style would be just 5uch a system - if 

, it existed, which there is every reason not to believe. (Lyons i5 a 
;. 

commentator sympathetic to utilitarianism. For Sobel's rule MU, see 
o 

Sobel 1968, p.l56. The necessary modifications for the legal case are 
li 

obvious.) ,As a result Lyons co~centrates mainly on Dworkin's charàcter-

ization of positiVis~. and of various aspects of the rights thesis. 

'Critical depreciatiol'1 of ORA. ~ôwev~r. is perhaps most s,tl"iking}y 

exemplified in the work of Kent Greenawalt. Considering the citations 

of his first essay on Dworkin by both H.L.A. Hart and Sir Rupert Cross, 

and the fact that his critical efforts have earned him alm6st fort y 

page~ of reply from Professor Dworkin, Greenawalt is arguably the most 

important of the Dworkin critics. His first essay on Professor Dworkin's 

work-was written before' tHe distinction between principles and policies 

had appeared in print, and i5 directed squarely at, the issue of judicial 

CZOJAtZf; k ~ ( i Z 1 
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discretion and the que~tion of alternative admissible resolutions in 

hard cases. 'Ea:t1y in his second essay, however, .he repudiates the 

emphasis of his prior considerations; " ... l now believe that whether 

9r not a judge sh~u1d be characterized as having discretion is much 

'1ess central to ,Dworkin's theory than appeared from his ear1ier writings. 

l do not discuss the question of'judicia1 discretion exp1icitly in this 

Article" (Greenawalt' 1977, p.992, fn.8). He then proceeds for sixt Y 

pages to discuss "Poliey. lÙghts and Judicial Decision". For a number 

of cri tics, then, i t 5 eems, that ORA has drifted into the peripheral 

areas of their vision. 

S. Miscbnceptions about the Rights !hesis, and the Real Importance of ORA 

In the preceding two sections l have tried tp explain how it 

may be that critical attention has·been disposed to direct itself away 

from ORA and towards more general issues in political and legal theory. 
1 

Now l should like to say that l regard this orientation as mistaken, and 

symptomatic of an important misinterpretation of Professor Dworkin's 

ideas about right5. 

The rights the5is i5 5aid to have both a descriptive and a 

normative aspect; and it i5 not a general thesi~. meant ta apply to aIl 

legal sy,stems, but i5 instead grounded on sorne features characteristic 

of ~glo-American legal systems generally. and perhaps some features 

specifie to the constitutional arrangements of the United States (Y. 
\'.t't{-

Lyons v 1977a. p. 426; for the qualifi?ti'on .indicated by "perhaps 1\, v. 

Richards 1977b, p.34). But whethe~it be ta~en as d~scriptive,or as 

normative, one might suppose it to be required of any account of rights, 

.. 
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goals~ principles, policies and their interrelations. that such an 

açcount. designed to giye content to the rights thesis, must p~ovide 

as weIl a conception of rights adequate for general employment in 
/ 

discussions of the problems with which rights are connected in Anglo-
, "l 

American ju:risdidions. ~~uch an account must explain what rights are . ' . , 

, in such a way as \t~ sho~ how questions about particular rights figure 

importantly and ~aracteristical1Y in normat~ve discussions" There 
" 

seems to be widespread, agreement among the cri tics whose work l have 

seen, that Professor Oworkin-has failed to provide such an aecount. 

The assumption i5 that accordlng to this standard, significant complaints 

may be raised against Professor Dworkln'f account, a catal,ogue of which 

might include the following: 

- He underplays the importance of the protection ~nd extension 

of rights as a social goal; he ignores the goals of individuals and 

minorities as opposed to their rfghts (minorities may have the goal 
1 

of forming a powerful legislative' pressure group); he characterizes 

arguments of principle as opposed to.poliey in terms of a requirement 

of articulate consistency, or,theory-dependence, but declares that this 

applies in varying st!engths to aIl political officiaIs, ~cluding pre-
. 

sumably legislators, 50 that what looked like a dichotomous partition 

turns out to.be a continuum (v, Marshall 1977, p.136f). 

- He fails to see that First ~ndment liberties granted to 

individua!s, for instance, May refleet a social pOliey, while an 

aggregatè measure of efficiency may be given py t~e Pareto princip1e; 

that a legislative concern with minimum levels oÏ social welfare may 

" -el 

be based on a considerat'ion of ri'Bhts, while' the' conservation of judicial 

resources uy bedictated by a social 'goal (v~ Richards 1977a, p.l'309; 

" 
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1977b, pp. 31,54) . 
. , 

- He overlooks "'the facts that social policy llIay be the natural 

source of differin'$ standards of negligence or nuisanée in tort cases: 

a private person driving a car may conduct himself negligently, where 
, " 

, , 
a policeman or fir-eman driving in a similar manner May not be negligent; 

the 1evels of industrial air pqllution, or noise pollution that constitute 

a nuisance in a given area.may depend on the population density'of the 
r 

area; judicia1 decisions in cases of this type may be explained by 

reference to the rights of non-parties to the legal 'proceedings., but' 

only at the cos,t of trivializing the rights thesis (v( Greenawal t 1977, 

p.l016). 
, 

- The idea that the rights of the parties to hard cases must 

he pre-existent so that' judicial decisions will be ju~tified, is vacuous: 

th~ identity of these rights is in doubt until the decision i5 .reached; 

50 that the rights cannot have provided the parties with any guides to 

action, and the corresponding duties must therefore be regarded as 

suffering from a parallel attenuation (v. Munzer, p.1062). 

- The elimination of external preferences from utilitarian 

calculations doesn't provide an adequate basis for a general th~oty 

of rights, b~t ~nl>, for a the ory of .countei-maj ori tarian rights; a 

maj6rity may have the right ~o the installation in office of the 

politlcal representative which that majority elected (v. Nickel, pp. 1137, 

H37). 
1 

The c1eation of néw r~ghts by the courts, disallowed by 

Dworkin, does not violate the ex ;eost ~ clause of the first article 

of the United States constitution; the creation of new rights is not 

AOli411MlIWI.V "Pf .... j 



'" 

r " 
1 
1 • 

f , 

1 
, , 
• 
1. 

, 

! 
1 
t 
t , 

L 

,1 , 

o 

o r'-' 

o. 

, ' 

) 
inconsistent wi th the, rationale for the ~ post facto clause as 

28. 

,cohside,red by, the Framers (v. The Feder~list Papers, p.28Z); the rights 

thesis in its descriptive guise is not s~ct te empirical falsifica-

tion Cv. Brilmayer, pp.1179,118l). , , 
" 

- The relationship of rights to~lai~.and ~uties is'not 

made clear by Dworkin (v. Raz 1978, p.l}â) . .. 
- The result of Dworkin's distinction between principles and 

policies is 1ust that any ~ent, if a judge considers it important 

enough, may be called an argument of principle Cv. Umana, p.1181). 

As 1 indicated above, l believe that the complaints in this 

catalogue are grounded on the assumption that Professor Dworkin's 

account of rights" to be 'acceftable, must be responsive to the variety 

of judgements nonnally·,made about rig~s. goals, principles and 

policies. This IDight be put rather pompo~sly by ~Ying that these 

judgements fotm the\data for which 'a theory on rights must ac~u~t; if 

'it is to be descriptivelY,adequate. Since there is evidently a body 

of data with which Professor Dworkin's account conflicts, 'the account 

that he offers is not descriptively adequate. That. at least. is how 

the assumption works itself out. 

In testing the acceptability of Professor Dworldn's views, , 
\ 0 

however, 1 think' it will be better to proceed on the basis of the 

den~al of the assumption. Why do 1 think "this. and what does it mean 

to think this.? l' 11 give three sets of reasons why 1 think this, and 

in the course of giving the~! the q~estion about meaning may be answered. 

too~ 
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i) The First Reason 

. The first reason arises directly, from the nature of ORA. 

Think for a moment of the judgements normally made ab<;lut rights. The 

s,et of such judgements has no dO!Jbt very fuzzy borders j it is nonet~-

less virtually certain that it does not conta in judgements aS$erting 

for every legal dispute a right of one oroanother of the parties ~o the 

disput~ to a.judicial decïsion in favour of that party. For'in account 

of rights subject to the constraints imposed by ordinary judgements, 

any e~tailment of the existence of these rights is not a desideratum; 

indeed, to anyone who like Profes~~r Richards, for instance, believes 

in the rarity of the right of a litigant to win a caset the entailment 

~oûld be an obstacle to acceptance of the account (v. Richards 1977a, 

p.l~15). DRA, however, demands'the ~xistence of a fu11panoply of s~ch 

rights. It can hardly be surprising, then, that an adherent of ORA 

should be prepared to hold in abeyance some of the constraints on an 

Q account of rights insiste,d upon by opponents of ORA, if the imp1ementa-

tion of those cons~raints appear to be unfavo~rably prejudicial against 

ORA. And the prima ~ pddness of the idea that litigants may generally 

have legal rights to win cases at law, is surely strong evidence that 

" a requirement of conformity to ordinary judge~ents would have JUS! such 

a prejudicial effect on any account of rights which' accommodated ORA. 
- ~ 

In this light, some of the polElInical force' of the charge of descriptive . . 
inadequacy levelled against Professor Dwatkin's account of rfght must 

Q, 

suffer a diminution, since it draws on a presupposition about theories 

of rights which it is natural for Professor Dworkin to reject. It is 

possibl~ to go fur.ther than this, howe~er. " For it is not implau~ib'lè , 

to suppose that as far as Professor Dworkin is concerned, it is ORA 

that must impose a constraint on any acceptable theory of rights. 

, ....... , ... 
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This 15 a rather 'strange idea. but it is more faithful to 

the chronological development of Professor Dworkin's views than any 

idea can be which takes DRA ta be a primitive, merely vestigial , 

excrescence~n the rights thesis. It aiso has the,a~vantage of exposing 

the weakneJs of an argument that might be raised by opponents" of 

Professor Dworkin. The argument is that, While it is aIl very weIl 

for Professor Dworkin,to want a theory of rights'to accord with'DRA. 

any candidate theory must first meet the ~equirements that its output 

conform with our everyday judgements about how rights are connected 

with social goals; policies, etc. The weakness of this argument is. 

of course. that an exactly symmetrical argument can be launched from 

a position which grants primacy ta the constraint impos~ by DRA. The 

exasperated sense, apparently felt by many critics, that in discussing 
. ; 

rights Professor Dworkin misses what ts obvious may tend to evaporate 

somewhat in the r'eaIization 'that 'Professor Dworkin, starting from a dif­

ferent presupposition, 'may clearly find obtuse much of the c~iticism 

directed against hi~. 

To take a convenient example: the presupposition of the 

primacy of DRA clearly vitiates the strategy touted as plausibJe in 

Section 40f this ess~y of arguing against DRA by arguing ~ against 
, 

the descriptive adequacy of the rights thesis. and'then'in favour of 

the normative acceptability of judicial discretion. In the first place, 

the propriety of any particular standard of,descriptive adequacy for 
'. . 

theories about rights.,such as conformity to everyday judgements about 

rights, is just 'what ,is placed in doubt by the existence of alteptative 

presuppositions regarding such standards, such as.conformity vith DRA. 

• 1 
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In the second place, a,s a matter of logic, the normative s'cceptability. 
i 

of juClicial discretion cannot by itself be 'sufficient to el.iminate the 
, 

presuppositiono of the pr.imaèy of ORA as a constraint on accounts of 

rights. 
1 • ' 

For any supposition to' the ·cgntrary would seim'to gua,rantee 
~ . , 

, the appropriateness of a constraint on account~ ~f rights formula)ted, 
\ 

simply in oterms ,of normative ,acceptabil,ity, because any attempt to : 

strengthen the constra.int descriptively'would involve the ri!;k of h 
", ... 

petitio principi, by creating the risk' of confl'ict. between normati~ 
;x i\;' 

'and descriptive criteria. In confequefice, the constraint 'impose~ by 

ORA must be judged more restr~ctive than the constraint formulated in 

terms of the denial of ORA, since the former constraint rules out sorne 
\ J, 

accounts of rights" viz. those that leave open the possibili'ty of 

judicial discretion, whl.èh the latte~ constraint fails to rule out. 

But as a matter of ,method, a more restrictive constx:aint on a class of 

theories must be prefer;-ed to a 'less re~ict~ve o~eJ -because thf DIOre 
l. 0 ~ \, ~ J) 

res1=rictive constiai~t ~ill lessen the range of indecision allowed by 
, . . 

a theory belon~ing to the clas"s. 50 the normative accept~bili~y of 

, judicial discretion ca,n have ne proper bearing on the, acceptance or 

reje~tion of W~A, any more than t~e so-cal~ed descriptiv~ inadequacy 

, 

of Professor Oworkin's lrights thes!s cano As far as 1 can see, joinder 
... ~ ~ . 

of issue with Profe~sor Dwotkin is possible on 'two grounds only. 

(a) One might argue that a legal system allowin'g judïcial-

discre~,ion is 'not anly normatively acceptable but normatively preferable 
~' . -

ta, a lêg'al system which attaitls the standard set by ORAl. The possibility 
T 

of such an argwnent sèems to m& problematic. It i-s one thing to say 

that in a democracy it is !.li right for judges to b,e granted discretion 

1 
, t 
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, ' 

to shape thé institutional ' patterns 'which govern people's liv~s; quite; 
, . 

, , 
another to say that is is better fo~ this discretion ta be, g;anted !o 

t;: 
tnem th an withheld. On the assumption 'that both of these are' live' 

options, argument could only, proceed.en the basis of disputable answers 
Il h~ • 

ta cOmPlicated questions about 'social poliey. Moreover, ,Pro;f~,Ssor 
J .\'" f 

1 ), c, 
o ' ,l, 

" Dworkin's elaim on behalf of the descriptive adequaey, not of his 
" 

, acco~t ~f rights, but .of ORA as a charactertzation of (Anglo- ) American 
Î • 

'adjudication would have t'a be carefully investigated. 
, ,c , 

Cb) One might argue tha~ a ,legal system satisfying the 

stan4ards set, by ORA is impossible. That, ·of. cours,e, is what, at the 

beginning of this essay, 1 said 1 would', a~gue; 1 am a Il ttle sarry ta 

hàve taken such a long way of' saying wh) 1 think that that is'a reason-

able way of doing things, and little mor.e sarry that ~ven now there are 
• 1 \'J 1 1 

, . ',still a few things to be said before that;, argument can begin to get, . 

underway. The first of' tnese is that both the ,methods of argument l 

have just outlined take ORA and not any account of rights to be abSolutely . 
central ta Profes:,or DworÙn 1 s ,thl:mght·; only an approach such as th'is 

, " 
~ 

can explain wny,an aécount of righ~s like Professor Dworkin's should, .~ 
~ ~ , ' 

so ta speak, hang upotr a theory of adjudication. This is the real 

importance of ORA. 

That constitutes one rather abstract and convoluted sét of 

reasons for thinking that Professor Dworkin~S work shou~d not 'be assessed 
" , 

( 

-on the assttmption 'that 1s is constituted 'of an explication of'some . , 

ordinary not,ioq of r,ights. The two sets of reasons to follow,!â.re sOme­

wh.at less abstracto somewhat more textually oriented, but unfortunately, 
",,"' 

no briefér. 

-":'.':' l ' . . , 
~ .' . 
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ii) The Second Reason 

Professor,Oworkin has nowhere produced a theory of rignts. 

That. of course, is th'e burden of many of the complaints listed at t~e 

• beginning of the present section of this essay; and it is ~he explicitly 

expr~ssed view of Professor Richards who says, 

"In sumtnary, thén, it appears that Dworkin's normative 
rights thesis is,more ~ccessful at identifying and 
illuminating the hitherto unnoted necessity for deve­
loping a solid nQrmative ·theory on which to base juris: 
p~dential arguments than' i t is a t defining the Con tours. 
of such a theory." / 

'. (Richards 19Fa, p. P31) 

1f-, as has already b~en argued, Prof essor Dworkin is best understood 
, 

as exploring the consequences of a nov~l constrairit on theories of 

~ights, 'Prof~ssor Richards' jud~ement is accurate but inf&licitous, 

pres~pposing (as it seemS ta) an irrelevant standard for the assessment 

'of'Professor Dworkirt's work. But the idea that Professor Dwor~in has 
J 1 _ 

not attempted to s~t out a theory of rights is belied by his·own words; 
o , 

.e.g. "1 should aad here that the theory of rights 1 offer ..• " -

(Dworkin 1978a, p.36~). So 1 feel ,obliged to say something in defense 

of the interpretation here suggested. 
, 

1 believ~ 'that there are features that emerge in -Professor 

• Dworkin's treatment of rights, 'particularly in his most recent "Reply 

to -'GM1:le's", whkh are incompatible with a view of that treatment as 

constituting a the~ (v. Dworkin 1978a, pp.291-368). 

~ Br. far the most imporbant of these ,features is the minimal 
" \ 

contact in Professor Dworkin's treatment between statements about rights 

and knowledge about rights. A theory is nothlng jf not an organized 

, 'body of knowledge. 

)" 

1 • '7 

From a Fheory of ri,ht~ one might suppose that a 
• , ' '"fJ 
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man could come to ~ that he had a right, say, to treatment ~s an 

equal; or to know, at le4st, of the possibility that he had such a 

34. 

right. But for a,man to know this sort of thing W?uId be for him ta 

know sorne proposition to be true, or possibly true, or to know at 

least what it would be for such a propositi~n to be true. Let a 

"proposition" be that which can be asserted or denied, let an "assertion" 

~e an asserted proposition, and let an "assertion of right" he an 

~sertion of the tom "a has a right that b i" where a and b stand in 

for names of persons and ~ for sorne predicate. Now the.fact is that , 
Professor Dworkin' s account of rights i5 hardly at aIl conce'rned with 

true assertions of rfght, and instead aimast entirely given oveT ta 

consideration of successful claims of right. His earl~est publi5hed 

explication of·the idea of a right appeared in 1970 and runs as 

follows: 

"In most cases when we say tha't someone has a 'right' 
to do something, we imply that it would be wrong to 
interfere with his doing it, or at least that sorne 
special grounds are needed for justifying any inter­
ference. l use this' strring sense of right .•. " 

(Dworkin 1978a, p.188) 

By '1977 this has become: 

liA successful claim ~ right, in t1'!e!strong sense 1 
described in 1971 , has this consequence. If,some­
one has a right to 'something, then it is wrong for 
the government to deny it, to'him even though it wou1d 
be in the ge~era1 interest' to do S,!.II , ': 

(Dworkin 1978a, p.269; emphasis mine) 
,'0 

In between these cornes the 1975 fo:rmulation in which a man is said to 

, have. a right, to som,ething "if i t counts in favour of !. poli tical 

decision that the decision is like1y to advance or protect the state '. 
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of affairs in which he enjoys the right" (Dworkin 1978a, p.169j 
. 4' 
emphasis mine); and in. the 1973 formulation a man is sa id to have a 

right "to a particul2;r political act, within a politiçal theory, if 

the failure to provide that ac~, 'when he' caris for H. would be 

unj~stified within' that ,theorY ... " (Dworkin 1978a, p',169; emphasis 

mine), The point of quoting these formulations is just to demonstrate 

how aIl but the earliest of them refer to speech acts, their occasions, 

~~d their consequences. The intial difficulty with this is to see how 

claims of right cou1d be sensibly put forward (as candidates for 

"suceess") independently of any assumptions about the truth or falsity 

of assertions of right; but if suspie~on is justified here, it must . 

taint any attémpt to account .for the truth of ~sertions of right in 
\ 

\ 
terrns of the fate of c1aims Qf right, as for example, "success" or 

"counting in favpur of a political decision", The formulation in terms 

of a claim justified within a poli ticai theory escapes this. difficu1 ty, 

but it openly passes on to an uncotlStructed political theory the 

responsibility of accounting for the truth of assertions of right, and 
.. 

50 confirms·the idea,that Professor Dwork~n is plainly not eommi~ted 

to the effort of pxoducing a theoly of rig~ts that would o\.aniz,e a, 
. . 

body of knowledge ~f true propositions of right. 

This explains ,his otherwise baff1ing reply to Dr. Raz's 

review of his book in which .he wants to "argUe ,that clailUS of right 

must be understood functionally, as claims to trump sorne background 

collective justification that is normally decisive" (Dworkin 1978a. 

p.364). The analogy to a game of cards is natural1y reminiscent of 

Michael Dummett's analogies to games. eMployed by him to illuminate 

< L,...., ~-.-~,.,..",..~ ____________ . ----------~-
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the notion of the force of a linguistic utterance, which involves the 

variety of kinds of linguistic act which may be effected by an utterance • 

.2!!. the assumpÙon ~ thê""sense ~ cOgnitive content of the utterancé 

is a1l'eady given (v., è.j..' Dumme~t 1973, 'pp.297.301f.307.ch.l0 passim. 

1~1Sb. p.74; 1978, pp.2,S-lO,420). The danger is that Professor 

Dworkin's account of the force of claims of right may he taken (even 

pel'haps on occasion by Prof,eSS'or Dworkin) nColt to assume. but to exhaust 

the sense of assertions of right. and this dan'gel' ~s exacerbated when . 

Professor Dworkin says, "farticular political l'ight5 can only be under-

stood functional1y. as l have just said; py attending to the role of ---.­
~ 

the~e. rights in the polj.tical processif (Dworkin 1978a, p.367; emphasis 

added). This seemS to imply that when people make assertions of right, 

the sense of t~eir assertions ,may be learned froÙl"',~a~ining only the 

occasions and consequences of actua1 ,assertions 'similar to theirs in the 

con}ext of actual political ptocesses. This wreaks havoc with the 

idea. acc~pted by Professor Dwol'kin l,and surely by everyboQY cIse as 

w~llJ that an asserti~n of rig~t may be true even when a claim of r'ight 

based on it is unsuccessful because overridden. whether justly or not. 

Of course, hyPothetical claims of right in hypothetical situations' can 

be envisaged, and consideration of their hypothetical successes and' 

failures might prov~e.~he sort of food for thought that Professor 

Dworkin might find appetizing; hut without an independant theory of 

rights it i5 difficult to see why intuitivelY ,independent ~d distortive 

circumstances and conseq~ences'of speech-acts should he screened out 

in such a w,y that'the eounterfaetual fates of claims of right couid. 

in a normative1y acceptable way. give sense to assertions of right. 

, . 
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There is no theory of rights ta be extracted just' from a naturalistic 

examination of the circumstanees of speech aets: the idea that there 

is smacks of a political1y eonservative and phi1osophica11y old-fashioned 

meta-ethies. If despite,his intentions, Professor Dworkin has been . 
accused of conservatism by Dr. Raz Cv. Raz 1977, pp.133-136), and of 

kowtowing ta consensua1 mora1ity by Professor RiChards Cv. Richards 

.1977~. p.1324), his "functional" perspective on rights, apparen.tly 
. .. 

readi1y confused with a theory ofright5)may be in part ta blarne. 

But l would ask the reader t~ note that the functional perspective is 

a~equate to the requir~~ents of aRA. The issue in ORA is so s~mple 
o 

°that one party's right to' a decision in his favour, if he has that 

right, cannot be supposed to be overridden bY,his opponent's right to 

a decision in his favour. The rights in questi?n are mutually exclu­

sive, and are 50 very specifie that the criterion of the suecess of a 

claim of right, thoug~ fallible as a means of identifying the rig~t­

holder in a legai dispute, can hardIy 1ead to puzzles which'demand 

recourse to counterfactual supposi~ions about c1aims of right; in fact 

the very specifïcity Qf the rights in question virtually precludes sncb 
(-\c .. )'~~ \ t 

recourse. This is just another way in which Professor Dworkints account 

'of rights may be regarded as having been tailored to ORA. 

Another more blatant indication of' Professor .Dworkin ,. s refusaI' 

to commit himself to a theory of rights appears in the reply to 

Professor Greenawalt. As the relHer may recall, Profe~sor Greenawait 

offered a numbe! of counter~examples to the rights thesis, based on the 

tTeatment of negligence and nuisance cases ·in the law of torts. In his 
1 

opinion, the standards determining what is legally to count· as nufSanee 

1 
·1 
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or negligence must be regardea as being set by considerations, of social, 

policy llJlless accounts were ta be taken of "rights" '1;0 one thing or 

another held by non-parties of 1egal disputes hinging on neg1igence 

or nuis~nee. ln that case, however, he supposed'that a criterion for 

the acceptabi1ity of jùdicial decision would be trivfi1 if it were 
, ~--

ground~ on>'~he~éÜstinction b~tween considerations. of s~ial poliey 

and considerations stemming from rights. The relevant part of Professor 

Dworkin's reply is his ,acknowledgement that there are a variety of 

available theories of rights, each differing from the others as to the 
, . 

range over which it permits calculation of the iùnsequences of, sax. 

a judicial decision ta affect the overal1 assignment of rights. As 
1 

- <, ~: éxamples of this variety, Professor Dworldn outlines,an act-utili tarian 

theory of rights, an ideal-rule-utilitarian theory of rights, a 

plausible-rule-utilitarian 'theory, a Rawlsian theory, and an institu-, 

tional rule-based'theory (v. Dworkin 1978a" p.313 ff.). He dec1ares 
.... -~ 

that judges may'hold any of these theories, severally or in combination, 

a~d that th'ey JM.Y hold other theories (Dworkin 1978a, p. 315). He then 

argues that the rights thesis would be trivial only if there were ~ 

conceivable ~heo~ of rights according to which politica1 or judicial 
--.., 

decisions might differ depending on w~ether they were supported by 

arguments, of principie or by arguments of policy'(Dworkin 1978a, p.317). 

The form of this argument i5 clearly such that no particu1ar theory of 

rights need be appealed ta., sa that Professor Dworkin ev~n feels quite 

free to commend to the reader's attention a theory of rights extracted 
, , " 

by David Lfons from ideas of Mill's, (even though Lyons' development 

of the theory seems in part ta have been prov~ked by Professor Dworkin's 

own hostili~Y to utHitarianism - v. Lyons 1917b~ p .115 - a fact which .... 

, ;, 
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'. 
Professor Dworkin negleets to mention). On the other hanq, the very 

.-
breadth and mildness of Professor Dworkin's sympathies in these màtters 

has lead that anti-utilitarian, David Richards, to, regard the "Reply 

to Crities" with reliéf, apparently because in it he finds Professor 

Dworkin "re1ying on utilitarianism as a technique rather than a philo-

sophica1 model" (Richards 1977a, p.1312). The relief i5 apparently 

due to Professor Dworkin 1 s emphatic l'ej ection of thé view - at·tributed 

t'o h'im mistakenly, he says' - that rights might be analyzed in terms of 

a utilit;lrianism purged of external preferel}/ces (v., Dworkin 1978a 1 

p.357). The moral of aIl this, l believe, is that Professor Dwol'kin's 

catholicity is not just a matter of diplomacy ~r good manners; rather 

it marks a systematic avoidance of committment tp a theory of rights. 

At another point where he mig~t be' regarded as castigating 

Pref'essor Dworkin' fo; .failing 'to produce a theory of rights 1 Prof~ssor 

Richards himself unleashes a p~tential source of un'told misunderstanding. 
, ....... ' 

Richards complains that because of Dworkin's preoccupation o~ rights 

as constituting a response to any prejudices that deform utilitarian 

. balancing, "the upshot appears to be either a theory of rights based 
, 

on utilitarian considerations, or an intuitionist theory containing 

the two basic normative judgement's of equality or maximum uti~ity. 

which are ta be balanced against one another. as the intuitionists . ~ , 
say, 'b)' 'judgement'!' (Richards 1977a, p.1327). Now the pr9blem is that, 

'while the first alternative - ,utilitarianism - seems\already to have 

been rulecJ out as an element in the interpretation· of Professor Dworkin', .. 
the second alternative - intuitiortism (1) - cannot b~ allowed to stand; 

for it either (a) collapses into the first~alternative or (b) is 

eliminable on other'grounds. 

\ 

" 

1 

i 

1 
,1 

~ 
l 
1 
i 
l, 
l , 



Cl 

40. 

. ,(a) The "intuitionist ;itheory" characterized by Richards -

wi thout provenance - occurs a~., item D.1 in th e list, of conceptions of 
/1'/ J). • 

justice provided by Rawls f?toranking by the ano~ymous parties to the 

original P~sition (Rawls lh:l; p.l24). Rawls attributes versions of 
, /, 

it to Richard Brandt' andl ~icholas Resch~r (Rawls ~97l, p.34). Taking 
'l' , 

, , 11 11
1

1 

Rescher"s version as an :Eft'~mplar he summarily abjects to it icts lack 
'II 

of specificity (Raw1s ~9i1Ü., p.3l7). Richards' basic idea here is that 
,l' l,' 

equality and utility mil ~ I~e' taken a~ iogically independent" -factors, 
;1 , 

susceptible only of ~1c~ncilia~ion 'by "intuitionist'; trade-off; and 

. the obj ection is that' fhe choice of a trade-off procedure is not 

readily determinable. But in this ~~se, th~ basic idea itself(}S 

highly questionable, in the 1ight of Derek Parfit's arguments on behalf-

of a conceptua1, interdependence between uti1itarianism and the idea 

of equa1ity among persons. Parfit argues against that'interpretation 

of uti.litarianism .fa:v~etl,~y Rawls, Richards and Thomas, Nagel, according 

to which utilitarianism faÏ'ls to take seriously the distinction between 

persons, conflating, as it were, aIl lives into one, and maximizing 

utility from th~t perspective, identifiable as the perspective of the 
• 

idea10bserver (v. Parfit, ,pp.149-1S3i Rawls 1971, pp. 184-188; Richards 

1971, pp.86-88; N~gel, p.138). If Parfit is right and Richards WTong 

about the connection between equal respect for persons and utilitarianism, 

then Richards second alt~rnative collapses into his first. IConfusingly, 

Richards appea1s to Bèrnard Williams' "Critique of Utilitarianism" for 

indepe~ent 'support of the idea that uti1itarianism doesn't take seriously 

the distinc~ion between persons (RiCha~ds 1977a, p .1330); but despite . 

his continuing abhorrence of utilitarianism"Professor Williams has 

more recently suggested ~ that Parfit's interpretation of utilitarianism 

Cl 
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may be sounder than that of Raw1s, Richards, and Nagel and that the 
\ -.-

moral theory propounded by these men in opposition to uti1itarianism 

is in any cas.è itse1f guilty of vio1enc~ to the idea of, what a person 
. 

is 'Cv. Williams' 1976, pp.21Sn,201,209-214). Richards' volte face 

vis à Vis Professor Hare has further muddied these waters: in.1974 ---- , 

Richards publicly apo1ogized to 'Professor Hare· for an "i11 considered" 

dismis5al of the 1atters,' views as symptomatic 'of/"a deficiency in 

philo50phy"; he recognized that, to,the·contiary. Hare's theories 
'. 

could be understood as "a kind of application of the contractarian 

theory" characteristic of Ra-wls Cv. Richards 1974, p.91nj Richards 

1973, p.71n). But Hare had a1ready published his attack on Raw1s' 

theory, and in that attack, ha~~~edged Parfit as having had an 

influence.on the attack (Har.e 1973, p.81). Professor Hare, 'of course,/ 

espouses utilitarianism, and i5 far from being an "intuitionist". 
. • ~ IX) 

Professor Richards has said that'Professor,Hare's theory "may clarify 

1ega1 ideas" Cv: Richards 1974, p. 71); but in co~enting on 'the actual 

work of uti1itarians direèted toward that end, he says that they 

practice "th~ moral philôsophy of the Stone Age" (Richards 1977a, 

p.1338). In fact, in the legal sphere, John Umana has exp1icitly 

attempted to identify Professor Dworkin's rights thesis with Professor 

Hare's universalizability (Umana, pp.1194-1197); but,according to Hare 

universa1izability leads to utilitarianism (Hare 1974, p.116). Howone 
, ~~ 

is to distinguish Professor, Richards! hypothesiz.ed "intui tioilistic 

theory" from utili tarianisrn. or to inte~r.et. any of Professor Richards' 

remarks here, becomes more and._'more problematic, especially when lit is 

noticed that R;i.chards' apo1ogetic acknowledgelllent, of the relations 

" 

JI 

between Raw1s and Hare includes a reference to B~ian Barry's The Liberal 

" c 
" 

.. 
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f 

Theory of Justice. In that book Harels universalizability thesis and 

Rawls' idea of conditions of choice for a social contract are indeed 

1inked,together (Barry 1973; p~.13-1S; cited in Rich~rdsI974, p.91); 

only to be rejected together, for failing ta provide.a ratiopal basis 

for a complete set of social decisions, i.e. a set of social decisions 

such that there is a rational decision for ~very PQss~ble situation: 

The irony i5 that Professor Barry is himself an intuitionist Cv. Barry 
1 

1965, pp.4-8; 1973, pp.6,168). and that in his/original discussion of 
, , 

" 
intui tionism Raw1s had obj ect,ed to intui tionism on the grounds of just 

such incomp1eteness as Barry finds in his Rawls work (v. Rawls 1971; 

p.39); the same sort of incompleteness, coincidentally, as Sobel had 

objecteà to rule utilitarianism. At this point, confusion takès ov~r 

completely: act-utilitarianisrn j ru1e-utilitarianism, contractorianisrn, 

and intuitionism are each seen to have supporters, and th~supporters 

of each position attack the other positions as incomplete. Now. 
J 

Professor Dworkin demands completeness from a social decision procedure 

so that ORA may not be falsified. Professor Richards probably meant 

to complain that Professor Dworkin may be committed either to act-

utilitarianism, ~ to a.social decision procedure - intuitionism -

that is inco!plete. But he }gnored thé faets that the decision pro· 

cedure at issue might ~ be properly identifiable as intui~ionisrn and, 
, 

might ~!2. be :rncomplete. and that,' if the literature is any guide, 

incompleteness seems in any case to be a virulent infection to which 

theories of social decision are prone. But perhaps one shouldn't 

believe everythihg one reads in the pages of lawyers and philosophers. 

" 
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(b) There is a further confusion to be considered. Suppose 
, 

that Parfit is wrong, ana'that egalitarianism combined with utilitari-

anism yïelds not plain old utilitarianism, but "intuitionism". For 

Raw,ls at least, this would not eIiminate it as an alternative to be 
- \ ~ 

weighed against other altern~tive concep~ions of justice - that i5 Why 

three fo~s of it occur 'in Rawls' list of conceptions to be consldered 
, 1 

in the original position, and why he says, given Barry's sort of 

explicatbon of intuitionism in terros of trade-offs mapped by indifference 
(1 
curves: "Now there is nothing intrinsically irrational about this 

intui tionist doctrine. Indeed i t may be true" CRawls 1971, p. 39) , 

For Professor Dworkin, how~ver, it seems that intuitionism ~ be 
, l , 

precluded from consideration. Strangely, this attitude toward intui-

tionism makes hs first appearanee in Dworkin" s. ~nterpretive 'essay on 

Rawls. ,Though he nowhere comments on Rawls' attitude to intuitionism, 

he proposes a '''cohstructive model" of Rawls' notion of reflective 

", 

" 

equilibrium that has as a consequence the unacceptability ~f intuitionism. 

, 
\ 

, 1) " 

The "constructive model". he says, demands that "decisions taken m the 

n~me of jùstice ~st ~ outstrip ~ official '5 abi1ity ~ account 

É2! ~ decisions .!!:.!. theol)' 2f justice, even when su~ a theory 

p!Ust compromise sorne of his intuitions" (Dworkin 19781\, P .162; , emphasis 

mine). But Rawls'says of the intuitionistic weighting of values whi~h 
. , , 

he regards as providing a possible alternative conception justice, 

that ~ max ~ ~ expressible ethical conception,~ under1les 

~ wei'ghts" (Rawls '1971, p.~9;' ernphasis .mine'). This contradiction 

, " with Professor Dworkin 't'~ viéW$ would appear to provide reasonable 

grounds for dismissing Dworkin' s "constructive model'~; and indeed the 
1 

model has been criticized by the arch~Rawlsian Professor Richards as 
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inadequate to Rawls' ideas and to the moral arguments in which those ... 
ideas are meant to figure Cv. Richards 1977a, p.1324). Nonetheless, 

Professor Dworkin seems to appeal to Raw1s for support when he begins 

'to build up background argument f,~r the rights thesis: the rights 

thesis marks out, a special application of the doctrine of politica1 

responsibility, articulated above in the' description o~he, "construc­

tive model". That doctrine "condemn s' a style of political admini-= 

stration that might be çalled, following Rawls, intuitionistic" 

(Dworkin 1978a, p.87). 

If Rawls believes that the doctrine of intuitionism may be 

true, why'does Professor Dworkin suppose that he can pere~torily 

invoke the doctrine of politica1 responsi~i1ity to dismiss intuitionism, 

and still remain faithfu1 to Rawls? And isn't Professor Richards somewhat 

bald in his dismissals, in the face of Prof. Dworkin's special preoccupations? 
, 

These questions àre extremely diffïcult, l think th~t 1 can begin ta 

suggest an answer to the first of them', but it,s vindication will have 

to wai t until Part,3 of this essay. ' 

1 believe that the Professor Dworkin fears that intuitionism . ) 
ma~ be inconsistent. If it were inconsistent, then it would provide 

more than one answer to" sorne political or 1egal ques~ion, and possibly 

mOre than one correct dècision for sorne legal disputes. That is, 

" intuitionism might violate ORA. 1s there any reason to suppos~ this? 

Not~r' t~ose who follow Barry's outline of intuitionism, as Raw1s 
" 

c1aims to do, where it i5,' effectively stipulated that the intuitionistic 

'trading-off of values must 'not lead ta inconsistent choicé5' (v. Barry 

19~5, p.4f). where does thé danger lie,. then? l believe 'that it is 

\ 
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\ 
s~ lie in~ the threatening 

o~ch~osing a unique method of 

possibil~ty that ~ere will be no way 

carrying out the intuitionistic trade-

offs, sa that, left with a plurality of intuitionistic m~hods, one 
" will inevitably end up with a multiplicity of possible choices; some 

of which will be naturally incompat~ble with others. Fear of Just 

su~h a result as' this seems to be the dominant note' in Rawls' already 
<;1 00 -"': ~ t'"" ,. .. "E: 

...:- ci ted obj ection to the lack of 'specificity of Rescher' 5 intui tionistrc ... ~: 

scl1emej and such fear is more openly and generally El,Xpressed in Richards' 
" , 

work Cv. Richards 1971, p.120). Thus, Professor Dworkin is not without 

some support for his position regarding intuitionism; and it ~eems that 

Professor Richards' criticism of hilh must- 'ôè\heavily qualified, 'if it 
''<1\ 

is te stand at an. ..~L \0\ 

But now - are there int:!,i:~i~tic theories or ~re there not? 

1 believë that there are. 1 ~eIieve that Rawls1was right to think that 

othere are. 1 believe that he was wrong to object to them on the grounds 

of incompleteness. And.I believe that he has provided no 'argument 
,. 

, against them. But mo~t impertantly, l believe that the sorts of 

mistakes tQat ~wls makes about intui t.ionism, are just ,the sorts of 

mistakes 'that are inyalved in supporting ORA. In showing why ORA is 
, 

faIse, it is possible to show why intuitionism is sa appealing. Yet 

although Professor Dworkin relies on faIse, Rawls-inspired positions 

regarding intuitionism. it seems to me better to show how ORA is faise 
l' 

without àppealing to the falsity of"Rawls', positions, 50 a~ not to be 

open to the 'charge of misinterpreting Rawls. Once more. i:t: seems "that 

• ORA provides a'more useful Key ta· Professor Dworkin's, w~rk than more 
"', , ~ 

general s~culation about the nature and variety bf Iilcceptable moral 

theories. 

l ' 
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What fs perhaps most remarkable in ~he reply te Professer . 

G~enawalt, amidst aIl the dithering about theories, is the stipula­

tion in the absen'ce of any theory t}1at i;n the judicial sphere, an 

argument which denies a~ argumént of principle is itself an argument 

0t.princ.iple Cv. Dworkin 1978a, p.303ff). ,That is, 'an argument of any 
~-

~ which re~uteS"a litigant's c1aim of right 'is,éo ipso a right-based' 
'/'/' \ 

argument' in favour of his oppon,ent. 1t 1s surely unnecessary to 
~~~ ~ (, oJ " 

---~.- / 
>~ belabour the extraordihary cO\1nter-intuitivêness of th~s way of 

~.-_.--- 1 ~'" 

clàssifying arguments. AlI t~at is necessary is to point out that its 

effect is-to reduce the rights thesis to ORA. 

(Incidentally, ,the reply to Prof,essor Greenawalt has appeared 

in ~wo versions. The first version 'is'contained in the 1977 Georgia 

Law Review Jurisprudence Symposium, where Professor Dworkin replies to 
.only those comments on his work that had figured in the Symposium. 

, , ' 

The later version is contained in the second edition of Professor 
, , ' 

Dwo~kin 1 s Taking Rights Seriou~,lr. In the later ve,rsion, Professor 

Dworkin sees fit to supplement"l!is original reply with COmlllents on 

profes~or, GreenawaIt' 5 earlie/p~p~r on "Jt1dicial Discretion". 

Evid~tly the tOplc had n.Q.t· la st as much importance for Profe'ssor 

Dworkin as Professor Greenawalt had supposed.), 
, '~ 

,/ 

iii) The Third Reason 

Happily~ the third set of reas~~s'~or ~isbeli~ving in the 

centr,tlity of a Dworkinian theorr of""rights can be briefly stated. In 

faèt! t~iS set ,of ~easons is Jit ~~~, consisting' of no more ~han a 

tendency in, some of Pz:ofessor Dwotkin' s' recent writings ta deai wi th 
, , , ..----- -- - -, - , ,-------- -

_~ (1-'"" 

/ >:::.~~:?~i~.;tiv.poritied_ ê~(~-~"iC' Natunlly, 
~~ ~-- ,1 
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the "no more" is, to my mind, unfairly prejudidal:' 1 think t4at 

these recent writings are not less important than the most influential . 
of'Professor D~orkin's pieces, anq 1 believe that Professor Dworkin 

would agree w,ith this assessment.,' In a brief :pilogue to his review 

of Takins Rights Seriously. Professor Richards reports that Professor 
/ -

Dworkin, having seen a pre-publication draft of that review,' objected 
, ' 

,to 'the characterization of h:i,s views contained in the review, in part 
, ~ 

becaule the review insufficiently emphasizes the last chapter of 

(the first, 1~~7, edition of) the pook Cv. Richards 1977a, p.1346) . .. . 
Unlike most of the book, that chapter had not been previously p~blished, 

and its expiicit aim :i.:s to, defend ORA not by any,appeal to the Jogic 

of rights, -but' by suggesting analogies between the "logic" of judicial 

'.. decision-making on the one hand. and the "iogic" of li terary, ,crit1.cism 

and world-class chess refereelng on the other (Dworkin 1978a, pp.280- , 

"282; tl}e curious e'l;ample of chess-refereeing had previously been discussed 
... 

af sorne length in the 1975 'article ''Hard Cases" - v. Dworkin 1978a, 

;\ pp. lOI-lOS) . Similarly in his "In~roduction" ta the Oxford Readings 

volume on The Philosophy of ,Law. Professor Dworkin compares judicial 
'" . ',\ ' 

r "'. decision making to t~e acceptance ~ ~ of scienhfic theories by 

sc~tists. Of hist~rical ~xplanations by historians. of interpretàtions 

of li terary works by 'li terary critics (v. Dworkin 19 7Th" p. Sf) . And in 
, ' 

"No, Right Answer?1I he has proposed ,yet another ana10gy in the form of a - . , 
r~ strange'literary game in which Dickens scholars buiJd up a set of 

. 
propositions about David Copperfield., starting with a set entail'ed by 

what Dickens said,and bui1din~ the 'set up' ,accprding to the :mIe that 

" 

te 

, . 
1 



! 
\ 
t 

f 

1 
1 

f 
1 

t 
t 
f 
1 

i 
t 

f 
\ 
l 
i 
~ 
f 

t 
, 

-' 

1 

\ 
r 
, " 

, ' 1 

1 

, , 

1 
1 

Cl 

\ 

\ 

" ... as [SicJ"f~rther prO-position about Dav:id is 
assertable as t,~e (or deniable as faIse) if that 

, further proposition provides a better (or worse) 
fit than its negation with propositions already 
established because it explains in a more satis­
factory way why David was what he was, or said 

, what,~ he said, or did what he did J according to 
thosé established propos itions •.. " 1 

/ 
(Oworkin 1977a, p.75) 

The purpose of these analogies is to show that since, in a variety 

48. 

of superficially unlikely ,enteI1\ris,~, the logical principle of 

bivalence may hold fo~ propositlions characteristic of such enterprises, 

the .principle of bivalence may likewise hold for propositions of law, 

50 that ORA will be true as a matter 'of logie. It i5 plain that the 

special nature of rights do es l'lot ~lay a raIe in the putatively analogous 
, \ 

enterprises, 50 'that the arguments by analogy are arguments for ORA tha t 

are independent of any account of Tights. Indeed .• the free use of 

analogy recalls the very first argument for ORA based on the modified 

game of baseball called "Pol.icies". which a.ppeB:red before anyone had 

reason to suspect the richness of Professor' Dworkin 1 s specifically 

,politica'l imagination. In "~t Answer7" Professor [)workin declares 

o . ion that, the" sue-(;f ORA is !',central to :e. large number of 

overs,ies about th'e nature of what ~aw is" (Dworkin' 1977a. p. 58) ; 
, " 

e last chapter',of Taking Rights Serious1y he suggésts that the 

fai ity of ORA wouid constitute a pervasive and destrt,lctive objection 
, 

other arguments in that book (Dworkin 1978a, p. 279); and in the 

second version, of the "Reply to Cri tics" he promises us a "reprinted 

and expanded" version of ''No ~ight An;\lfer?" ,to appear in the New York 

University Law Review. A11 of this seems to me to indicate that in 

future discussions. of 'Professor Dworkin 1 s work, -ORA, as an indep~ndently 

~ ) ~~~-r",:,"'. ':.~~'.~"~!;:;::; ~;; ~~~-~ ':" .. J.. .... ~ .~ .. -;:-::-;:u:ï/.'.;,~~ ~ ... f" ,1 ~ .... ~'6~ thi@!3 .. :jlhJî&8i!&h; ._W!iL ....... ifiJ;;~~ 
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interesting thesis, must take its rightful place at the very centre,of 

attention.' 

Addendum t9 Section 5:, The IISociologicai Il Importance of ORA 

There are, 1 am sure, many flaws, bath apparent and less 

apparent, in the foregoing argument. dhere is:one apparent flaw that 

the reader may consider especially ir.ritating, which 1 should like to 

show as more apparent than real. The flaw c~nsists in the following 

tacticaI inconsistency: 

First 1 outIined a thes~s - ORA - which l'claimed ta be faIse. 
\ > / 

Then 1 suggested that lt was neces~~t ORA is false, 

because it is not widely belïeved ta be, false. But 1 went on ·to claim 

that the reaSQn for its not having been hitherta generally argued that 

ORA is false is just that many people have simply assumed ORA to be 
.~-

false. - Yet if thay have assumed that ORA is faIse they have 'surely 

gelieved it to be faIse; they surely haven't IDareIy entertained the 

supposition that DRA might be blse, in o,rder t.~ see what rllight follow 

from that. Indeed, 1 have ,argued that nobody has bothered much about 

what follows for O~, just-'bêêause of the aS;bmption that ORA is false. 

But if this is 50, then'contrary ta my supposition, theTe seems to be 
, 0 

no need to try to persuade pe~ple that DRA' i5 false. 

Thus baldly stated, l hope that the fallacy in thi5 reasoning , . 
i5 obvioU5. Certainly among the !leven ~ twelve peqple whose opinions 

,.I have cons~dered in this ~ssay, there seems to ~e an assumption that 

ORA is false. Some of these eleven or twelve are Very. dist,inguished, 
~ 

but 'it must be admitted that none of them has been given anything like 

the widespread attention lavished on Professor Dworkin. , 
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'l. 
For 'examp1e, in the September 5 issue 0t 1977, Time Magazine 

! 
(!) pubÜshed an article called "Treating People as Equals: A Yank at 

~ , . 
Oxford Rethinks Individual Rights" (~, p.36). The article is 

accoropanied by a picture of Professor Dworkin in a bathing suit piloting 
\ 
1 

a smaÙ.,boat in waters off Martha's Vineyard. Among other things, the 

reader is informed of his possible dinner companions for the evening -

Lillian Hellman, William Styron, or Anthony Lewis, - but admonished that 

"for Professor Dworkin, the leisure is not idIing, howev,er. but a way 

of getting new ideas te augment his original thinking on individual 

l'ights". It is no wonder that Professor Richards begins his review of 

Taking Rights Seriously not without a certain acidity. announ~ing that: 

"Ronald Dworkin is rapidly becoming the doyen of ,Alnerican 
jurisprudence, if only by fiat of the New York Review or 
Books (which recently trumpeted in inch-high type: 
DWORKIN ON BAKKE). As Professor Dworkin's influence 
becomes increasingly felt ... n, 

(Richards 1977a. p.1267) 

~at is unfortunate ~bout àll the brouhaha, quite apart from 

the occasionally amusing lapses of taste, is that Professor Dworkin iJ 
, aIl his flamboyance has continually managed to suggest that while his 
~ 

approach to legal thinking takes questions of m~rality seriously, legal 

positivism makes moral criticism of the law irrelevant, and turns 

judges 'into weak-kneed secretaries of the unwashed hordes. (Cf. the 
\ 

last section of "Hard Cases" where Herbert J., a positivist modelled 

on Profe~sor Hart, is'compared with Her~cles J., a man of prihc~pfe; 

Dworkin 1978a, pp.123-130). But it must be, obvious that positivism 

ought tc'be discussed, not slandered. 

1 believe that Professor Dworkin's influential insistence on 
L 

DRA furthers his persuasive attack on positivism. by setting up a target 
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for legal the0.ries, which legal positivism can't reach. It is all very 

weH to say as Professor Lyons does. that positivism do~z,. not logically 

exc1ude the denial of judicial ,discretion, but l find it very difficult 

to see how, an accurate and revealing positivist description could be 

provided for a legal system comparable in cornplexity to ~hose typical 

in Anglo-American jurisdictions and in which there is no ropm for 

judicial discretion. What would remain "unreveaied" would surely be 

the means whereby such discretion was exc1uded. As 1 shall indicate, 

this is a problem which has affected the work of the positivist supporters 

of ORA, Sartorius, Smi th and CavaI. 

l don' t suppose tha t the argument 1 shaH put forward against 

ORA in Part 3 of this essay will gain any currency and in that way 
\ 

affect Professo!: D\jt}rki~'s powerful influence. But perhaps it will 

encourage 'one or two more qualified persons ta try their -hands at 

, providing more compelling ways to falsify ORA. And their efforts might 

provoke further efforts, etc.. so that his persuasive efforts might be 

discredi ted, and his influence diminished. 

, . 
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rnOTNDTES TD PART l 

1. J.H. Sobel has, in fact, shown that in certain situations act-

uti1itarian calcu1ation becomes impossible, so that utilitarianism 

fails to dictate practical decisions in those situations Cv. Sobe1 

19.72, pp. 162ff) . Now, ,I said in Section 1 of this essay that l 

be1ieved ORA te 1ead ta. normative quandaries, though 1 spoke more 

recently as if a set of legal rules supplemented by the act-utili-

tarian rule might allow for an acceptable interpretation of ORA. 
, " 

Sobel's result5 concerning act-utilitarianism lead me to~oubt ,this, 

as does his repeated ~itation of Hodgsen's Consequences of Utilitarianism 

" in which lt is ar~ed that act-ut,ili tarianism 15 self-defeating. 

Allan Gibbard (1978) and David Lewis (1972) have argued against Hodgson, 

but Sabel has remained unimpressed (1976, p.47n). It might be thought 

that Sobel's dilemma could never arise in a utilitarianly supplemented 

legal system, but l am not sure that this is troe, since ex hypothesi- ;'1. 

the act' utilitarian rule cornes into play only in dilemmas where other 

legal rules !ailt.to determine a d~cision; and in the case of the 

hunters and their camp fire described by Sobel, the dilemma requires 
, 

" 

the' hunters to be exclusively act-utilite.rian relying on .!!.2. other sorts 

of rules)onlY on the' assumption that the dilemma would have been foreseen 

by the hunters and'so would have been re~olved by sorne rule or other, 

if other sqrts of ~les had been available to them. Once the unrealistic 

assumption of foreseeability i5 dropped, the hunter-type dilemma may 

arise even in the presence of other rules. so long as the rules donlt 

apply to the problem in hand, and only the act-utilitarian mIe does., 

as we are supposing in the legal case. The bearing of Sobel's argument 

.. , 
l ' 
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or:, act-utilitarianism is, nevertheless, pr~blematic whether the argu~, 

ment is correct or not; for Sobel himself is a self-confessed act-
f 

~tilitarian, and - rather quixotically it may appear 

when a dilemma. arises foI' act-utilitaJanism, what~)t-s 
- declares that 

WTong is not act-

!o- utilitarianism .. but the situation (v. Sobel 19.75, p.688). 
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PART II: PROBLEMS AND QUESTIONS ABOUT A REALIST ARGUMENT 

In Part l the need for a direct argument against ORA waS 

stressed. Tha~ argument will not be presented until Part'III of this 
, . 

essay. In Part 'II severai constraints on the form of'that argument 

·will be introduced. "The chief of these will be ,that· an. acceptable 

argument against ORA must be compatible with a realist theory of 

meaning, and it must not p;esuppose an anti-realist theory of meaning. 

This constraint is impor~ant because on it hinges the question of whether 
• 

logfcal argument alone can sustain ORA. In arder ta investigate this 

question, it will tUTTI out ta be necessary ,tb èxamine' at sorne length 
o 

various proposaIs about how legal propositions come' to have any sense 

or meaning at aIl. The examination will include discussion of such 

Dwor~ topi~s as: "secret bOOk'" theories of lawj the analogy between 

legal reasoning and the reasoning of literary cri~ics; and the relations 

between realism, logical positivism, and legal positivism. In the end, 
1 

it will be maintained that no l~gical argument based on the objection-

able qualities of anti-realist theories of meaning can be sustained 

against the denial of ORA; and that an argument against ORA can be 
/ 

mounted on the basis of a realist theory of meaning. 

. 6. Constraints on Possible Arguments against ORA 

1 hàve said. more times perhaps t~an anyone might have cared. 

to hear. that i t wouid be worthwhile to argue directly and ill detai! 

a~ainst ORA, so that.an arsenal of persuasive weapons might be built 

up, for the purpose of' disanning Some of the positions he'Id by Professor 
1 

"l"I'~,;.,t....,~---"-"-,.,' -'7;'-, ,...-.,......,--,,; ... ,'-, -/ ~ -.... -. ~ .. >~l""~ #,:---,-, 7,7:.%r..7,."1;4.:rJU''':?:.W!~.'T't''.iJOlJO'<",moM;;'''. __ .... _________ _ 
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Dworkin. , But ,it may appear that this is not a very sensible idea 

because, of course, there already have been arguments mounted directly 

against aRA - arguments that have plainly ~ot had,~he desired effect. 

Indeed, tbe most importa~t of these ~rguments against ORA ~ HLA Hart's 

argument in The Concept of Law - is precisely what provoked Professor 

Dworkin's onslaughts in the first place: if Hart hadn't argued 

against aRA, perhaps Profes,sor Dworkin ~Uld ,not have argued ,for ORA. 

in which case there would have 'been not even a pretext for the present 

essay. As things are, however, there is at least a pTete~t, and also 

a problem, and that is how to provide an argument against ORA whose 
Q 

persuasive force will not be d~flected as the force pf other arguments 

has been. 

A suitable opening gambit, it seems to me, i5 to allow that 

. the supporters of ORA have set up a string of obj ections ag'ainst the 

denial of aRA which must be met by anyon~ who wants to battle for that 

denia!. ' These objections can be vïewed as imposing Hmits on the shape 

of any argument for the denial of ORA. Insofar as they narrow the 

r~ge-of- strategi~s that can be considered, they' provide a set of not 

unwe\co~e constraints on the argument. For efficienq' s sake, sa as 

not to waste time in entertaining 'ideas of impossible opti~ns, it 

seems as ~el1 to set out these objeètions immediately. l will list 

six of them. although undoubtedly there are more that hav~ been made. 

1 shall make no seri'Ous attempt. bowever, t'o comment on them at the 
, ,<41' 

moment. Rather, the objections will be treated intermittently as the 

argument slowly develops. ,CThe "slowly" is meant,,:o diS~OUra,ge ~a,lse 

hopes. ) They may thus play, a useful role in determining \he pattern 

of that development. 

\ 
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o 

Here are six objections to any proposaI which denies thè 

truth of DRA: 

\ 

H. 

/ 

The denial of aRA is inconsistent with reccgnition of 

the \eleological nature ,of law. (Smith, p.19f.) 

The denial of aRA is less rational than the assertion 

of DRA from the judge' 5 point of v'iew (Dworkin 1978a; . " 

p.286) . 

iH. The denial of aRA is inconsistent w,ith the pr~es 
of democracy (Dworkin 1978~, p.84). 

/ 
iv. The denial of aRA violates the 'rights: thesis. 

v. The denial of ORA i5 inconsistent w1~h a certain 
1 

"noble" ideal of justice (Dworkin 1978a,"p.338). 
1 

vi. The denial of ORA evinces a commitme~t on the part of 

the deniers to an anti-realist theol")'\ of meaning 
\ 

(Dworkin 1977b. p.8). 

Exhibi ted in this bald manner, the obj ections perhaps do not 

-

look very impressive. '~or example, l,have already urg~d that the rights ' 

thesis was concocted specifically to entail ORA, so th~\ objection iv. 
, 

fails to stand as an i~dependent objection. In a different -vein, 
~ 

objections i. and iii. are distinctly quixotic in tone. 

In the present context. however, l believe that objectio~ vi. 

is the mast important, not in spite of. but, because of its obscurity. 

This obscurity i5 not merely a matter of the phrasing of the objection 

as it has been given here. Discu~sions of the merits of realist, and 

anti~realist theories of ~aning have come to the fore only reéentlY, 

and they are thetaselves ratbel.' mysteriou5;- and prima fade quï te 

removed from the problems of legal philosophy.' Despite the fact that 
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anti-realist 'theories of meaning are .. ~omething of an unknown quantity, 
, , 

objection vi. is the reàson for the presence of the word 'realist', in 

the title of Part II of this essay. Because the ideas of realism and 

of meaning are both clouded and controversial', Part II is mostly at~~ut 

realism and the theory of meaning. 

Professor Dworkin uses th,e adjective "anti-raalist" only 

five times, and mentions it once in q~otation marks t9 establish it as 

a predicate émpIoyed in the philosophy of language and having nothing 

to do with the speeies of legal philo$ophy known as Legal Realism. In 

Professor Dworkin' s work the word occurs only, in the "Introduction" to 
) 

the Oxford Readi~gs volume. But the consideration of truth-conditions 

f and meaning. which the rererence to anti-realist theories of meaning 

imparts, undoubtedly has pride of place in Chapt er- 13 of Taking Rights 

Seriously and in "No Right Ans~~r111 These were the writings cited in 

Section 5 of Part l as reasserting the'primacy of ORA, and for that 

reason, deference to the force of the objection against anti·realism 

will be the major constraint on the a~gument ta, follow. Though sorne 

ea~e will be taken to meet the other objections, their influence will 

be, perhaps unfortunately.. camparatively 51ight. 

'Ihere is ",nother more "globl!-l~' constraint on the forro of the 

argument against ORA worth mentioning. It arises ~ot from any objection 

ta the déniaI of ORA raised by ORA-supporters, but from the specifie 
" ' 

detail of the argument launched on pehalf of ORA by ProfessaI' Dworkin. 

According to t~is constraint, the argument against ORA must reflect -

whenever-they are not manifestly unacceptable - the very premises used 

in the argum~t 4evised br Professor Dworkin ~ behalf 2i ORA. The 

point of imposing this constraint is not just to ensure that the' 

) 
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j.nvalidity of Profes'sor Dworkints argument will be demonstratedj it is 
<' ' --\ • 

rather to show how a set of premises, similar to if not identical with 

Professor Dworkin's, will not merely allo~. but actually enta'Ù the 

deniai of his conclusion. If this can be shown, then (a) it will be 

, open to supporters of ORA to try to make alterations ïn the· set of 

Professor Dworkin's premises ta àvoid this l'esuIt, without having to 
t . 

construct an entirely new argument, while b)-those who deny ORA may 

l'est in the comfortable belief that, since those arguments for DRA are 

faise that have been nurtured for over sixteen years by a distinguished 

thinker to whose position those arguments are crucial, 50 aIl arguments 

for DRA must be false. Thïs const~aint. too, will be seen to be con- < 

i}f • 
nected with realism .. 

7. The Nature of the ReQuiTcment lmposed br ~he Constr~int of 
Accomodafing PrOfessaI' Dworkin's Premises. with Reflections 
on P·rofessor Dworkin' 5 Realism 

ProfessaI' Dworkin's argument for ORA has a surprisingly 

distinctive fOIm. It can be seen to consist of two steps: 

(a) First, PTofessdr Dworkin shows how ORA might be true, 

br describing a hypothet'ical situation in which it would be true. For 
'\ ----

this purpose" be employs what is certainly his most famous device. an 
l ' 

imaginary judge named Hercules, who is the star of Professor Dworkin' s 

magisterial article of 1975, "Hard Cases" (Dworkin 1978a, ch. 4) . 

Hercules is philosophicallY inc lin ed ; and he i5 "a 1awyer of superhuman 

skill., Ûarning. patience and aewnen" (Oworkirl 1978a, p .10S). He acts 

âs a judge in some representative American jurisdiction and h~ accepts 

the main constitutive and regulative ruIes of law in h~s jurisdiction. 

,~! 
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.. ' 

His specialty. however, t-t·tRe construction of first-olrl~r"and ~igher-

order theories about what the content of the law is: he builds theories 

~ determine the allocation of legal rights responslbilities, ~ 

duties. Natu~ally, he uses such theories to resolve hard cases - that 

is, to determine the allocation of rights and du'ties in ~ ~ 

this allocation ill!!. !2. be specified ~ the clearly identifiable ~ 

of .!!! Êl his jurisdiction. This is what the theories are for. 

The task of conveylng the richness of the theories that 
• 

Hercules constructs is,problematic, not 'Ieast because Professor Dworkin 

invariably contrives to express himself as if he were giving to the 

reader only the roughest report~ of the contents of these theories, 

for the reason that full accounts of them would be incomprehensible to 

anyone lackiîlg' Hercules' superhuman understanding. While one may be 
, 

somewhat "'baffled by the way in which this sort of exposition involves 

a peculiar reification of imagined but never specified theories, it is 
l 

" 
at least possible to some degree to appreciate the range that the 

t,Rt,ories cover. For example, Hercules develops a theory of the 'consti-

tution: 

", .. The constitution Setts out a general political scheme 
that i5 sufficiently just to be taken "as 5ettled .•• S ince 
he i5 Hercules ... he e&n,develop a full political theory 
that justifies the constitution as a whole ••• He must 

. develop a theory ... in the shape of a complex set of 
principles and pQlicies that justify that sche.e of govern­
ment, ••• r"!je must dev~iop that theory by referring alter­
nately to politica.l philosophy and .'to institutional dotai1-

- He SlSt generate possible theories justifying'l. different ' 
aspects of the sch~~ and test tbe theorios against the 
broader institution (sc., the political scheme as a whole). •• "" 

(Dworkin 1978a, Jip.l06-107) , 
d 

Hercules deV~lops theories,of indiviàual statu~s: 

'. 

\ 

.' 
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"Hercules must begin by asking why 'any statute~ has the 
power to alter legal rights. He will find the answer 
in his constitutional,theorj: this might provide; for 

60. 

---",y 0 non le , that a demo,cratically èlected legislature is 
the app riat,e body to make collective decisions. ~ • 
~ut that me constitutional theory will impose on the 
legislatur rt~in responsibilities: it ~i11 impose 
not only constralnts reflectlng individual rights. but 

'also some general'duty to pursue collective goals 
efining th/! public welfare.: ·'Jhat ;act provides a use­

fuI test for Hercules in Ja hard case invo1ving sta­
tutory interpretat~on. He might ask Which interpreta­
tian more satisfactorily ties the language the legislature 
used to'its constitutional responsipi1ities, ..• This 
calls f~r the construction. not of som~ hypotbesis about 
the mental state of particular legislators, but Qf a 
special 'poli tical theory that justifie,s this statute ... " 

(Dwo~kin 1978a. p.IOS) 

His biggest job is to develop a theory of precedent Cv. Dworkin 1978a. 

pp.UO-IlS) . . ' , .. 
"You will see now why, l called our judge Hercules. He,' 
must constru~t 'a scheme of abstract ~d concrete princip~es 
tbat provides a coherent justification for aIl common 
law precedents and, so far as these are to be justified 
on principle, constitutional, and ,statutory provisions as 
weIl. We may grasp the IDB.gni'tude of this enterprise by " 
distin~ishing" within the vast material of legal deci­
sions ~hat Hercules.must justify, a vertical and a'hori\ 
zontal ordering. The vertiCfil ordering 15 provided by 
distinguishing'layers of authority, that i5,' layers at 
Which official d~cisiqns might be taken to be controlling 
over decisions made at lower levels. In the United States 
(etc ... J. - , 

"Suppose Hercules. taking advantage of' his unusual ' ' 
skills. proposed ta work out'the entire schema in advance. 
so that he'coulà be ready to ~onfront litigents with an 
entire tlleory of law should this be necessary ta justify 
any particular decisiop Il 

(Dworkin,1978a. p.116f) 

He supplemen\~ this theoty of legal institutions with a theory of 

judicial mistake: , ,'." 

,j 
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" ... Herwles IJI1st exp and His theory to include the 
'idea that a justification of institutional history 
may display some part of that history "as mistaken .... 
He mu~t develop a theory of institutiqnal mistakes 
and this theory of mistakes must have two parts.' '0 
It must show the consequences for further arguments 
of taking some institutional event [s~, decisionJ 
to be mistakenj and it must iimit the number and­
character of the avents that can be disposed of 'in 
that way. ·[Etc. J 

, 
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He also develo1s theories of'religiou$ liberty, negligence, a~d human 
\-""-~ 

dignity (v. Dworbn 1978a. pp.ID7, 1ol9rf J'" 1,28f).. All these theories 

will be legal theories because they are required to justify the ex~sting 

;body of law; and the reader is l~ft to, conclude that their rather over­
/' 

-, --
whelming wealth wÜ:l: be suffiC'lent to provide a. balance. of, justification 

for one decision ailer !lnoth~r in any possibte case. Professor Dworkin , 

may see~ ta gesture tentatively in'the~dir~ction of qualify~g\this 
< , ' 

. ' . ,-~ 
,conclusion. when he says that Herc~les may not reach the same conclu-

t " 1 " - , 

si'ons that ~ny other judge' wou Id readt' _bout 'cases involving ,a contro-. ~, '. . 
versial eOhcept like h~ dighity (~workin:~978a, p.128}; but"~at he 

plainlY floes' !!2!,' d~~ 'is to ~~ggest that H~rcur~s ,may faU' to r~acli the _ 

unigue1i l:orre~t dee.ision,,;'as ORA requîres. :r~.a similar vein, in 

"Nô R;ight Answer?" Prof~ssor DworÜn canvasses the th~oret-i.cal possibility 
, " 

, '. 

of ORAl s 'Qeing false 1 but he goes on to Sl;1ggest th~t in, a modern 'develop~d '. 
_ 0 . 

legal sy~tem the "density of information" provided by an ex1sting body" 
Il - '....' < , , 0 

of law". b~d "the·intersections and ~nterdependen~ies of different' leg~l 
, . 

, , 

doctrine" will insure that ORA is true ,(v. Dworkin 1%77a'~ p. 83f). ", What-
Q 

'ever else ;1II8Y be othe case. in ttlDOdern complex an~ developed legal systems"" 
, 0 Q 

it 15 cèl"tain th.t Professhr Dworkirf believes that !rom He~eules'.(hypo .. 

theticd ~olnt of view the factors' of de~sity of info~'tion and inte;-
D " (;] (, ~ ... , 

dependeney of le,al doctrine will gua.rante,e,' the truth of ORA. 

" ' 
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!hat prise ~ ~osition constitùtes the first step in Professor 
... '1 

Dworkin's argument. The purpose of the secpnd step is to translate, 
"i 

as it were, .the truth of ORA in t~e hypothetical situati.on into truth 

for ORA in the actual world. 1 am not aware that this step has ever 
, • c 

been commented on, but an understandlng of what it involves is neces­

sary for a ~er app~eèiation of Professor 'DworRin's otherwise 

remarkably -opaque claim that in ,"Hard Cases" he ha~ prov'ided a.n 
o \ 

"effective reply" ta (nameless) "anti-realists". This is the claim 

t~'lies behind objec'tfon vi. " 
/ ,) " 

'On Professor Dworkin's account, anti-realists claim that Ca) 
~ 

, there need not be a single'èorrect resolution to every legal dispute, 
Q , 

because Cb) there are 'controversial cases who~e resolution is not 

dictated by a clearly identifiable theory-independent rule. of law, and 

(c) ~here this ts Othe case, propositions controversiaÙY attributing 

rights Or duties to 'the .litigants "~nnot be assigned any straight­

fonard sense, and must' therefore be, understood in SOlDe special way if 

at a 11" , (D~orkin 1977,b." p.S). According to Professor Dworkin, the 
<> "' ~I 

argument of "H~~ Ca'ses" ~ assign !. ~ to these controversial 

propositions of law Cv. Dworkj.n 1977b,u p.9). AJ;ld, -it assigns this sense 

~no terms of ~ conditipns., The truth conditions aré given as follows: 
Il. <,' .. 

l , 

n' ••• c °ontroversial pr9P"s~tions of iaw are tJ'Ue just in 
case the ,'poli,ti~l theory that supplies the, best justifi­
cation fOT ndn-controversial propositions of law providès' 
for othe rights and duties which the cantroversial propo­
sition describes." 

(Dworkin 1977b. p.9) 
r, 
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"A proposition of'law ... is true if the best 
justification that can pe provided for the body 
of propositions of law already shawn to be true 
provides a better case for that proposition than 
for the contrary proposition .•. , but is false if 
that justification provides a bettet case for 
tha t.. contrary propos i tion than for. i t. tt 

63. 

(Dworkin 1977a, p. 82) t, 

liA proposition of law may be asserted as true if 
it is more consistent with the theory of law that 
best justifies settled law than the eontrary pro­
position of law. It may be denied as faise if it 
,is less consistent with that theory of law t~an 
the contrary." . 

(Dworkin 1978a. p.283) 

There are differences betwèen these formulations, and dif­

ficulties with eath of them. Particularly noticeable, in the last two 

formulations is the odd manner of the assignment of the value 'falsé' 

to propositions of law: Professor Dworkin takes "contrary proposition" 

to mean "negated proposition l1
, so that a,proposition of law is'false, , 

not if its truth condltion'merely fails to hOld, but only if the con-

verse of its truth condition holds. This is a very strong condition 

on' falsity. and renders doubtfu,l the "realist" ide~ that propositions 

.2! .!!!'blDUst .È!. simply ei ther !!!!!.2!:. !!!.!.!. The truth conditions are, 

construeted "QU"t of re~ predicates which ar~ assymetrical: " 

i5 a bettèr justification than If. .. ... , "_ as-a-case-for-p is better than 

_ a~~a-case-for-not-p"; "_ i5 more consistent with T than Il If 

tbe formulations are meant to tie in with "classical ll or tlrea)h.st". 
/' . 

/ 

bivalent truth, definitions. then an unstated assumption must simply 
" '\ 

be tàk~n to be that the sets of justifications. cases, and propositions 

over which these relations range.each form a strict ordering such that . 
!!.2.\pàir .2! elemerts !!!. eguivalent !!Eh. respect !2. !h! o1dering. This 

/ 
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~y seem unacceptable. On the other hand, if the formula~ions are hot 

meant to tie in wi th "classical'" or J~realist" ,bivalent truth-definitions. 

then it i5 very difficult to see how Professor Dworkin could suppose 

himself to be replying to anti-realists, sinee in the relevant respect 
, 0 , 

anti-realism might be held to be the complement of realism. ~'. 

1, have been speaking for sorne time now about "realism" and 

"anti-realism", and about "realist" or "classical" truth conditions. 

Certainly in order ta assess the effectiveness of'Professor Dworkin's 

self-styied "reply" to anti-realists, it is neéessary to be clear 'about 

what realism, anti-realism, and .realist or c.lassieal truth conditions 
-_ .... 
are. 

Pe~~aps sorne terminologieal reminders would be ,in order at 
t'~ ) 

this point. Anti-realism characteristically requires that the sense 

of a proposition b.Lgiven in terms of conditions recognizable ~ 

ord'inaty ~ being~ ,war~anting the assertion of that proposition; 

and that the sense of1the negatio~ of a proposition be given in terros 

of conditions recognizable by ordinary human beings warranting the 

denial' of. ~hat proposition. In the place of the classical or realist 

notions of ~ and falsitZ:> it sub,stitutes the notions of warranted 

assertability and deniability; but, whereas the classical or realist 

conditions for truth or falsity are 50 conceived that i! conditions 

for one of them do not hold. then conditi6~~ for the other must hold, 
_.....-.-....,...~--- - 5 ------

the conditions for warrarited assertability and ~eniability are .not 

such that if conditions for one do not hold, then conditions for the 
, 

other must hold. It might be that no recognizable conditions warranted 

the assertion of a particulài proposition and that none warranted deniai. 
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Then thaanti-realist substitutes for truth and falsity would differ 

from their classical or realist counterparts, in that a proposition might 

be characterized by neither of them. In this way anti-realism denies 

bivalence. But it nevertheless accepts tertuim ~~: it does 

not allow that there is sorne other thing a proposition could be, inde­

pendently of its being àssertable or deniable. 

According,to Michael Dummett. who has single-handedly brought 

anti-realism into the foreground ot' contemporary philosophy, 'multivalence . , " 

is ~ a mark of anti-rea~sm, because "the various different undesig-
~ , r 

nated values are not on the same level,as the condition of having a 
,.. 
'\ 

designated value a,nd that of having an undesignated one" (Dummett 1978, 
" . 

pp.xxiii,l4; 1973, p.431f); and these can he re1ated to realist ~ 

~ falsity', Also, it seems quite clear that, according to Dummett, 

anr ~ssibte~WOI~l semantics for a modal logic should not be .considered 
'.s::::::::: 1 r 

as meeting the requirements of an anti~realist theory of meaning. This 

will be 50, l think, even though sUch a semantics, reganled as a "the ory 

of meaning" ,will take, not trtith and falsity J but truth-in-a-possible­

world and fa.ls'i,ty-in-a-possible-world as its ~entral notions. It will. 

be ,"50 because for the sentences of a language, the ideas of truth - or 

falsity-in-a-pos5ible-world are just the ideas, of truth- or falsity-~­

!-bivalent-v~luation. Dana Scott has argued that many-valued logics 

should themse1ves be understood as logics involving a number of bivalent 

valuations (v. Scott, pp.265-273); if he is' right, then once Dummett's 

,position about many'-valued logics is granted, there i5 'at least a shadow 
, 1 

1 

of a good reason to calI possible-world semantics r~alist. Of course, 
, 

there might be good reasons'independently of these consideratio~s. too~ 
. t. . 
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among which are Dummett's own anti-realist attacks on possible-worlds 

semantics Cv. Dummett Ül73. pp.285-290; 1978, pp. 42,1,441). The casual 

reader might be inclined to hesitate a moment over this element in the 

present characterization o,f Dununett' s view, recalling the "anti-realist 

solely about the past" in Dunnn~tt's paper "Thf Rea lit y of the Past", 
J 

for whom statements about the past âre true if they are true in every 

possible past history. A possible pa~t history is, of course, very 

JIluch like a possible worl~. But the anti-realist about the past ,is ,an 

anti-realist because poss~ble past histories are defined in' terms or 

recognizable conditions canstituting present evidence for what is a 
a. realist 

possible past history; and he is an anti-r~alist solelr ~ the past - A 

that is, in Qther matters - because every :sentence not explicitly about 
l' 

the past - every non-past-tense-sentence i ~s determinately either'true 

or false in every one of the possible pas} histories. !hese sentences 

ar~, ther:~ore, realistical1r inteIJ?rete~. - Similarly, when an 

alethic modal oPerator i5 itself interpreted wi~h reference to a set 

of Poss'ible worlds membershi;' in Whi~ is not defined in term5 of 

recognizable c~~ditions fiow providing warrant for assertions of pos: 

sibility, 5uch an operator is interprete~ .realistically. 

This is important, because if'it can be argued that every 

legal proposition should be understood to be fronted by a pos5ibly or 

partially orthographically sqppressed, realisticallr interpreted modal 

operator - if this can 'be .argued then ORA can be defeated without any 
, , 

1 appeal to anti-realist theories of meaning. For, if· p and,~p could 

be id~ntified as legal propositions" their real fOrDIs would then be 
, 

understood ta be Lp and L~p, where L was some JIlore or less standard, 

fclassically defined modal oper~toT. ~en. if p were the proposition 
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that "In the case at bar, A 1S legally éntitled to a judicial decisiorl 

in his favour", and the propos.ition "Lp V. V"p" were not logically 

true in the relevant logic (as it isn't in any modal logic that 1 am 

aware of), then it might be the ~ase that A was neither legally-entitled, 

nor not-legally-entitled, to a decision in his favour; and slmilarly 

for whomever his opponent happened to be. Then ORA would be false. 

In fact this foreshadows the forro that the argument of Part III of 

this essay wi1~ take .. 

In the most c«rious way possible, 1 think; an argument rather 

like this one has already been anticipated by Professor Dworkin, in 

Section II of Part III of "No Right Answel'Î" What, is particularly 

curious is his attitude to the argument. , 1 sha1l say mOre about this 

at the end of Part.,rI, in Section 9; but the following blief observa­

tions, are worth making right now. 

i. Professor 'Dworkin,calls his version of the argument the 

IIargumfmt frolh positivism" J because he reads "L" as' 

meaning something like "A sovereign has commanled that .. \1 

~n the manner of Austinian legal positivism (v. Dworkin 
, 

19"'a, p. 70f) , And as 1s well known., he dismisses legal 

positivism, But an argument that depends on a modal 

operator nèed not admit of this reading of the operator, 
l , 

nor indeed 'of any reading that would be' favourable to 
\ 
1 

posit~vism. \ Furtherroore, as ha.s just been urged" the 
\ 

sense given fO the oper~tor need not be anti-realistically 
. \ ' 

admissible. :A modal argument is, therefore, not· ruled 
\ ' 
1 

out by Profes~or Dworkin's particular qualms about posi-

tivlsm 0; ant~-l"ealism. 
\ 
\ 
1 
1 
1 
\ 
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ii. Professor 'Dworkin includes his version of the modàl 

argument in a part of his essay ostensibly deal~ng 

with attempts to deny the bivalence of legal proposi-

tions (v. Dworkin Ig77a, p.67). But given that "Llf is 

the operator of a standard modal logic, then proposi-

tions in which "LI! occurs will be bivalent, since 

standard modal logics are bivalent. There is no 

reason here for supposing or fearing tnat the argument 
" 

may import anti-realism. There is every raason, how-

ever. to suppose and to fear that in devising the mis-

named "argument from positivism" Professor Dworkin 

inl;agined that he was ereat,ing a straw man, and 50 failed , 

to recognize the force of his own creation. For he 

bi~arrely laid down that the operator "L" was to be 

truth-'functional, and that in particular "Lp :: p" was 

, to be true (v. Dworkin 1977a. p. 72) . But th en , by the 

usual rules of unifoTm substitution and substitutlon 

of equivalents, it is elementary that aIl 'formulas 

containing "L" must be eliminable and the ostensible 

moda,l logic fol' legal propositions collapses ~o the 

non-modal propositional calculus Cv. Hughes and Cresswell, 
" 

p. 59) i Frbm this observation, Profess'or Dworkin pl'oceeds 

in effect tOI argue that what this shows is 'the futility 

of' introducin)"':an operator like "L". ' What' ittlshOWS. of 

course, is just that "L" must not be truth ,functio,nal, 

which is what anyone lQok~ng around for à ~ logic 

of, legal propositions would appear already to havè Jcnown •. 

j,~ 
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iii. The introduction of a modal operator along the lines 

just suggested, would solve the p,roblems mentioned 

above in connection with Professor DW9rkin's own 

proposaIs for truth conditions. The operator would 

allow for a gap between the truth of a legal proposi-

tion and the" truth of the denial of a Iegal proposition' 

in such a ,way as te maintain bivalence und, henco, 
() 

realism. nte reasons for Professor Dworkin's rejection 

of a proposaI of this kind are very obscure - obscure, 

that i5, if his commitment to ORA is forgotten. 

Here, a foolishlY implausible idee. comos to mÎnd wllich is. 

however, worth exllibiting not only for the incrcase of 1ight which it 

may refleet on Professor Dworkin1s attitudes to bath realism and anti-

real1sm: but also because it points to the identity of the second step 

in Professor Dworkinls argUment 'for ORA. The implau~ible idea 15 this: 

'Desplte the fact that Professor Dworkin links anti-realist ~~ 

theories of meaning with positivism and the mistaken doctrine of 

judicial discretion Cv. Dworkin 1977b. p.7), nevertheless, in making 

an answer t? the anti~realists, his intention i5 ~ ta oppose anti­

realism bY,putting forward a realist aecount of the sense of contre-

versial propositions of law, but rather by way of appeasement ta offer 

an anti-realist account of these propositions. The purpose of this 
o 

account is to show how anti-realism is in fact coppatib~e with the 

denial of any need for judicial discretion,' and with the affirmation 
"~ 

of ORA. In this way Professor' Dworkin rnay be règarded as reEl~ing to 

the anti~realist by showing him tnat his anti-realist approach to 

o ' 
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me~ning need not commit him to any pernicious doctrine as, for example, 

legal pdsitivis~. This would e~~lain the failure of Professor D~orkin's 
j , 

formulations of the truth conditions of propositions of law to guarantee 

bivalence; for the abandonment of bivalence is What is cha~acteri~t~c 
of anti-realism.' 

Of course, this is nonsense. ~ is not compatible with 

anti-realism: ORA is said to be true in the actuàl world Cv. Dworkin ' 

1978a, p.288)é In the àctual world, therefore, propositions of law 

are'either true or false. If in the actual worid they were sometimes 

ne,ither true nor false, thén ORA would sometoimes be falsified in actual 

world, and if falsified, then faise. But, as has just been said, in 

the actual world ORA is suppdsed to be true. If ORA is true, and-antl:.. / 

realism is correc't, then the notions of truth and fa1sity according ~o 

which propositions of Iaw are true or faise must be the anti~realist 

notions of ~ ~ falsit~. 

Now, th'ere 1S room for confunsion here of the 'realist notion 

or truth either with the !p_ti~realist notion of truth or with the (pre­

theoretical) notion of truth ~r,with both - as Michael D~ett (Whd 

started a11 this "r ealist/anti-realist" talk) has recently pointed' out -~ 

in connection with his own wTftings. Anti-realism, it must be reme~bered, 

consists of a particular approach to the theory of meaning. But, as 

has already been indicated, it has consequences for the not~on of truth, , 

as DuJmllett says. 

"ln the last paragraph but two of "Tru th " , l urged 
tha't meaning should 'Qe' e~lained; not in terms of 
the (in general unrecognisable)' condition unde,r which 
it j.s tl'1;!-e., but in terms of the (recognisable) condi­
<tion tmder which it may be correctly asserted. This 

\ 
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proposâl has consequences for the concept of truth, 
however, namely that we cannot suppose that a state­
ment may be true even though we should be unable to 
arrive at a.position in which we ~ight correctly 
assert it ... : orOrather, we must already have 
rejected this supposition before the proposaI about 
meàning can reasonably be made; for if we had a 
notion of truth with respect to which the supposition 
could be made, why should we not regarà the ~eanings ' 

.71. 

of our statements as being given by the conditions t: 
,for them to oe true under·that notion of truth? ... 
r shouid now be inclined t~say that, under any 
theory of meaning what~ver .~we can represent the 
meaning (sense) of a seitence a~given by the condi­
tion for it to be true, on some appropriate ~ay of 
cOn?tru~ng "true": the roblem is not'whether meaning 
is -to be explained in t rms of truth conditions, but 
of what notion of truth' is admissible. 

The fact that Professor Dworkin suppo~es 

(Dummett 1978, p~~'Xn) 
~'­

that he can ,give the sense of 

propositions of law in ,terms of ~ conditions,~~hen, dO~S not ~~ke 

him a realist. The suggestion currently under review ~s.that he is an 

anti-realist, and that in upholding ORA he may rely on an antl-realist 

notion of~. Now what notion is that? A number of such no;lbns 

'" seem to be available, but whatever notion is accepted, the anti-realist 

truth conditions assQciated with the notion will have to be suoh that , ' 

when they obtain, they ~ recognhable ~ "beings' ~ ~ E!,rti'cular 

restricted observational ~ intellectual faculties ~!P!tio~temporal, 
" , 

viewpoint" (Dummett 1975a, p.lOO). < The anti-realist will not admit 

truth conditions such that their obtaining could onIy·be recognized by 

and decidable for a hypothetical being "whose observational and intel-

. ,lectual powers transcend our own, such powe~s being lUodelled.on those 

whiçh we possess, but extended by ariilogy" (Dummett 1975a, p'. 98); he 

will not admit an account of meaning based on truth conditions like 

these ,because such' an account imputes to us tian apprehension of the 
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way in which those sentences might be used by beings very unlike our- , 

selves, and in so doing, fails' to answer the question how wc come to 
1 

be able to assign to our sentences a meaning which is dependent on a 

use to which we are unabIe to put 

appeal to a hypotheticaI being is 

an anti-realist view. because the 

them" (~br~in 1975a, p.lOO). The 

charact r~ic of a realist and not 
,V J 
1 

realist wants ta calI true or faIse 

aU sentences, including those not decidàble by us: he invents a 
, 

hypothetical being for whom they are decidable. 

~.!. .cl~im .!!:!!. i!. ~ just !2!.. ~ realist pu:,pose ~ 

" Professar Dworkin invented Hercules. 

\Ilhat the invention of Hercules makes èlear, l believe" is 

that the appeals to "best thèories" and "best justifications" contained 

in Prafessor DworkiÎl t' struth conditions for propasi tians of law are not,. 

appeals to best-theories-available-to-commonplace-lawyers or even best-

ju~t'ifi~àtiohs-available-to~conunonplace:S~eme-court-JustiCes. The _r-

appeals are rather ton imagined ~ lega.:l, theories:". being ideal, 

these will not leave any lcgal question about rights and duties un­

answered. 1!.il. his willingness ~ rell !?!L undecidable ~ condi-

~ involving ~ justifications i2!. propositions -ti. ~ ~ 
~ ProfessaI' Dworkin ~~ realist - despite the curiosities in his 

presentation ofntruth conditions. 

/"\ 
( 

ProfessorDworkin has occasionally admitted that the situations 

in which lawyers and judges may find thems"elves might tum out to he 

such .that no rigpt answer ta a l~gal question"presents itself to them, 

though he beUeves this to lie u~li~ely (''(.Dworkin 1978a, p.289; 1977a, 

p. 83f). Yet he has never seemed to evince the slightest discomfort ,in 

, r,"" ; Ai 

\:, 
l , ~

' 



\ 

\ 
, 

\ 
\ 
\ 

\ 
\ .,. 

...:~-

1 
~ --;'/ 

1 , f 

, ; 
(.1 

1 
r 

-
upholding DRA., Professor Lyons has nevertheless declared that in , 

, 
making these admissions Professor Dworkin has "conceded the generai 

point" against ORA\(Lyens i977a, p.121). l bclieve tliat this is a 

minintertpretation of Professor Dworkins intentions. If Professor 
, " 

Dworkin is a rcalist about lega! propositions, it ~s open to him t~ 

admit that in the actual world sorne, l?gal propositions mal ~ be 
, 4 , 

decidÇible ~ la\?,ers ~ judges in ~ real-\<lorld situations as 

ei ther truc or falsC'~ 'l'hile maintaining that in fact cithcr their 

truth conditions, stated in t'erms of an ideal best theory, do or do 
'}"I 

u 

not obtain) 50 that the propositions are either truc or faise. Even 

given this undecidability in the actuai \~orld, ORA is incompatible with 

anti-rcalism "in the actual world"j bu;t Jf Professor D1'1orkin is not an 

anÙ-realist, thel1 the fact of undecidability shou1d givc him no reason 

to abandon ORA, contrary to Professor Lyo~st suggestion. 

The second step in Profess~r Dworkin's argument for ORA, then, 

may be caUed the realist step. It muy pe exprcssed as follo\~s: if 

appeal may be made to a hypothetica1 situation in which a superhuman 

judge·constructs ideal legal th~ories, thon by the ronlist 'stop, the 

actual world 'O~ is true as a matter of logic. For, having realist 

,weapons to hand,'~ the supporter of DRA, can dcpend on ~ ~ 2f the 

exc,luded middle in' derivi~ DRA.' Let propositions of the forro "X has 

a Iegal right tO,a judicial decis~on in X's favour" be lega1 propositions . .. 
Allow, if you will, that such propositions may'never ~e barely truc, 

-' 
that possibly there must always he sorne class of propositions about, 

say. other kinds of lcgal rights - this class not containing trivial 
1 

~ 'variants 0f'mewt~s of ~he original class - to which anY,class containing 

members of the original class can he reduqed (v. DulIlmett 1975a., p.94)~ 

1 
______ t-: -~- ~.- --- ~- 'i- _, ~ "l i' " ~'CI' 4 ~ 
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but in that case, let the ncgation of4SUC~pr?positions be truc just 
f'> " 'J 

in ,case the propositions thclilSClvcs are not truc (v. DulJl1ilctt 19750., 

p.102). Thon if rcalisrn holds for legal,propositions, the Im"1 ~ the 

excludcd Middle l'llli hold ~"~ .s!.§:.S.~ 2f l?zal E!.0Eositions. as 

the l'cadol' m:ty cstnblish for hiLlSCIf. 

NON let Heckle an4 Jackle be any' pa ,il' consisting of plaindff 

~d defendant involved in a legal dispute. 
\ 

The l~sue is t;hether, as 
• • f 

Heckle desires, Sooe statc o~ affail's' i5 to be authol'itativcly~imposed 
" . , 

on JeckYe; or not, a.s Jeckle l'lould prefer. Th~s issue, Wl11Ch admits 
( 

of only two outco~cs, will oc l'esolvea by a judici~l dccision. In 
~ . 

ovirtue of realism: either Hecpe"has a legal r:ight to a decision in , , 

his favoul' or he does not. Suppose that he docs have such, a l'ight. 

'!hen by the truth conditions for ~egal propositions, there is an ideàl 
, 1 

0' justification for the ~ropositionîthat he h~s that right. By the 

, ' 

" . stipulation that ideal justifications proserve the truth of ORA,' there 

is ~ ideo.l justification for the proposition that he does ~ have 

that right.' By the same ~uthority as for the previôus proposition, 

ideal ju~tification'for that proposition is cquivalent to~idcal justi­

fication for the proposition tha~,Jeckle has a legal right to a Judicial 

dec:L.sion in his favour. Since absurdi ty qUlckly folloHs :frol'll the 

as~umption that thera ~ ideal justification then for the proposition 

that Jeckle has a right to a decision in his favour then theTe is no 

such ideal justification. Then it is llot\)true 'that Jeckle h'as a right 
\ ' 

to decision in' his favour:"But if Jcckle has no right to a decision 
" 

in. his favour, a judie,ial decision in his favouT cannot not be. justified, 
, . 

because the law is a system or 'e!ltitlements. Judicial decisions must 
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be justified,'by hypothesis. Only one other judicial decision is 
, 

possible, viz. a decision in faVour of Hèckle, and it is justified. 

Thus there is one and only one admissible judicial declsion, and one 
,1 

and only one correct re'solution of the legal dispute. whether or not 
~ c ' 

any judge in the actual \~orld, can discover it.· That is one half of 

a,proof for the truth'of ORA and it is very easily formalized. The 

other, ha lf begins ;wi th the SUpp05 i tian tha t Heckl e does !!E!. have a" 

\ 
legal right ta a decision in his fayour, and proceeds to the same 

conclusion reached liS beiore. Then by disj,unction elimination, O~ i5 

~rue in the açtual wor1d, even if, as a result of less than ideal 

" theory construction, actual j~dges fail to main tain a vivid appreciation 

of this faét. 

Th~s, l believe, constitutes Professor Dworkin's argument 

on beha1f of ORA. Professor Dworkin l'S 1egal theory often seerns bath 
> 

imaginative and elusive by tu'rns: if it includes the very strange 

argument from idea! theories that I have outlined in this section, 

that sQould be unsurprisQng. 

The original purpose of this section, however, was to indi- c 

cate the nature of the constraint on argument against ORA expressed in 

the requirement that that argument reflect the premises of Professor 

Dworkin's 'argument ~ ORA. 1 hope the reader will have grasped what 

an important C'Onstraint this is. Professor 'Dworkin 1 s premises, -include 

thbse aealing w~th ideal theories and superhuman judges. and he makes 

those prernises work for hirn by taking the realist step. ,In Section 6, 

1 conceded that a successful argument againstJ\ORA must not rely on anti-

rea1ist positions. The upshot is that. although there are many good 

1 

i 

:~,~,t~.M2; , 
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reasons for objecting t9 Professor Dworkin's use of an imaginary 

situation to make his general point, these perfeetly reasonable 

objections must be passed over as irrelevant in the present eontext. 

Instead, the argument must he brought ta bear upon the very hypothe-
• 0 

tical situation that Professor Dworkin has imagined: the argument 
" 

must show that even from Hercules' point of view, ORA is Ialse. 

8. Hercules, ,Ideal Observer Theories of Ethics, the Ideal Mathema­
tician in 'Intuitionlst Logie, etc. 1 and Many Sf!cond Thoughts 

l \, about Realism 

8.1 Ideal Observer Theories 

While there are powerfui strategie reasons, for not letting 

-any crucial argvment against ORA turn on Professor Dworkin' s rather 

\ 

startling ideas of what realist truth-cond~tions may consist in, 1 find 
. 

that 1 cannot let his "!1ccount pass w,ithout making sorne comment. 

Comment is called for, I, bel~eve, because his account 50 
.,1 

immediately' recalls Roderick Fi!th' s farnous i~eal observer theory of 

ethics, which ~s similarly' supposed to "objectivist" - thaF is "realist" 

(v. Firth 1952, p.322ff). The major difference between the aecounts 

is ·that for no moral question need. an ideal observer engage in any 

intellectual operation like theory-constructi,on in order to arrive at 
1 • 

'the moral position he takes up ~!!i! that question. In this, he 

is unlike Hercules, from whom legal questions invariably seen. to caU 

• 
for theo~ building. ,The view Professor Firth seems to favour is thatof 

the ideal observer's taldng ~ !'~ position with regard to a situa­

tion, but he also eanvasses the view that eerception provides the model 

for the ideal observer's apprehension of moral phenomena Cv. Firth 1952. 
'" 

pp.328f, 324f). He pointedly rejects the idea that the relevant reac-

. 
,,~ .;:~.;--:- -.r 7- :~_." ~1~-'::~--:::-:-':: __ of1lP!~~-H~_~~~77ff'ff"Mf@;; aM $ » 
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tions of an ideal observer could consi$t in the formation of moral 

beUafs, because this idea ~Io,uld make the ideal observer account 

evidentlx circular (v. Firth 1952, p.326). TIIe reasoning behind this 

i5 plain: an ideal observer theQ:ry of ethics is intcndcd to provide ' 

truth-conditions for moral propositions, \~here these truth conditions 

are meant to providc inform~tion about the meaning of ethical terms; 
, . 

'consequently the ethical terms must not occur in the statemùnt of the 

trllth conditions. for thcir occurrence \1ould guarantee tpat somoone \.,ho 

did not lmO\Q the meanings of such tems beiore coming across the truth 

j;:onditions l'lould be no. bettér off after havïng found the t:ro:th condi-

tions containing thom. 111is raisos one pain~ully obvious question about 

Proféssor Duorkin 1 s roliance on Hercules; but there is ::mother \'Ihich has 

te, be brought out before the \first one can be dealt with. 

The second question is related to the first because it too 

hinges on ideas conneqted \1ith perception. The question is suggested . 
DY the fact that ,,,hcnever rüchael Dummctt doscribcs the :,ay in \lhich 

the realist constructs the analogy bcti'reen, on the ono hand, the deter­

mination of truth values of sentencos as carricd out by ordinary human 

beings, and on the other, the more cxtondcd assignment ~f truth-values 

made by hypo~hetical supcrhumans, he does not fail to rofer to the 

Eerceptua) Eol'lers of those superllumans Cv. DurrDott 1973, pp.46S,466; 

.. ,1975a., pp.99,lOO; 1978, p.314). The question is: \'lhy should this be 

50? 

Undoubtedly. the raason is bound up Hith a regU'lative principle 

about truth \'/hich Dum:nctt has consistently upheld, viz., if a. statement 

is truc. there must be something in virtuc of which it is true (v. Dummett 

, 
'., 
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1978, Pc' 14; 1973, p.465; 1975a, pp.89-101)., Now the "something" here 

must in the generai case be taken to be something which is to sorne 
, , 

degree inde~endent of the existence of the,maker of the statement, 

something in the ~orId, something reai. It must not be thougbt, for 

instance, that according to anti-realism, the world is just identical 

wit~ the continuous activity of what intuitionist mathematicians wight 

calI the "creative subject". Dummett, concerned to oppose the extr'eme 
~, 

mathematical constructivism of Wittgenstein, therefore, produces \ 

remarkable, generalized, ~nti-realist argument against subjective 

idealism: 

"After aU, the considerations about meaning do not 
apply only to mathemati~s but to aIl discourse; and 
while they certainly show something mistaken in the 
realist conception of thought and,reality, they 
surely do not imply outside mathematics the extreme 
of subjective ideaIism·· that we create thé world. 
But it seems that we ought to interpose betwee~ thè 
Platonist (i.e. realistJ and the constructivist 
[i.e. Wittgersteinian) picture an intermediate 
'pictqre, say of objects springing into being in 
response to our probing. We do not make the objects 
but must accept them as wc find them-ctnis corresponds 
to the proof imposing itself on us); but they were 
not already there for our statements to be true or 
false of before we,carried out the investigations 
which brought them into being." 

(Dummett 1978~ p.185) 

"Not ilr~ady there for us" - something tantamount te> the denial of 

thiS) is just what ,is supposed to be lIl!1de sense of by the pOs~lation 

, of a hypothetical ideal observer. 'The obj ects !!! ~here for )us' - " 

that i5 what the realist'wants to insist. And it must be Ipgica11y 

true that these objects must be independent of any ideal observer, 

since theïr reality is ~at 1s being alleged by the realist, while 

his unreality is freely admitted. He is only hypothetical - of course 
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he doesn't exist! It,is only because this logical independence is 

maintained that profel~or Firth, for example, is able to insist that 

ethical properties are real, that they are the actual propertie~ of 

objects - properties such that if a hypotheticil observer were to 

observe them, he ~ reac~ in the relevant way. Dummett' implies 

that even'realism in this hypothetical mode could'not tolerate a 

o 

decision procedure for the truth of',& proposition which altered the 

realitx that the proposition was meant to be true of (v. Dummett 1975a, 

pp.95-97) • 

Now there 1S a dilemma for Hercules. He does not merely 
'-' 

observe, or directly reaët ~ he constructs legal theories. The legsl 

theorie~'must consist of sets of legsl propositions (unless Professor 

OW.Qrkin uses the word Htheory': in an ;extraordinsry)" non-standard way -

which perhaps cannot be ruled out.) ,But these proposit~ons cannot 

be meaninglèss - they must have sorne sense. What sense do they have? 

The appropriateness of the question demonstrates.exactly the danger 

that Professor Firth avoided by making his ethicàl theorr.an idea~ 

observer theory and not an ideal moral judge theory in order to avert 

the problem of the content of "ideaL,moral beliefs". The problem that, 

by contrast, now appears to face Professor Dworkin, is to give the 

sense of the legal propositions that are the product of ~ hypothetical , 

ideal theory. Perhàps these propositions are susceptiple of a realist 

interpretation. If sa, however. then the ostensible truth conditions 

that Professor Dworkin nas s~t out amount to nothing more than promis-

sory note$ for realistic truth conditi?ns that remain unrevealed. 

Professor Dworkin's truth conditions are on this view circular, unlike 
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Professor Firth's ana1ysis. l do not know why anyone shou1d think that 

prQmissory notes are a fair rcturn for accepting ORA. 

8.2 Non-realism in Ideal .Theories and the Central Cote 
of P.rofessor Dworkin's Legal Philo50phy 

There i5. hOlvever. an alternative to r~alistical1y' inter­

preting Hcrcul'es' idea1 l egai thoories. Or ra ther. thore is another 

branching line of thought that looks like it might suggest alternatives. 

l will point to two branches that· 1 can sec. The branches themsclves 

do not appcar to me to be very strong. but the 1imb from which they 

~row is rather fascinating in shape. 

This 1imb is just the idea that the idcally best theorY of 

law. that i5, the idea1 set of leRal propositions need ~ be given a 

realistic interpretation; and that even if this,possibility is realized, 

legal'propositions as used in th~ actual world may be properly character-

ized as ~rue andfalse. and susceptible ?f a realistic interpretation . 
. 

-It i5, of course, very difficu1t initially to sec how this idea can 

be correct, or even 1ntelligible. But perhaps sorne of the difficulty 

may be dissipated by the fol~owing suggestion: ideal legal propositions 
o 

and the ideal legal theories which they forro are not truc, not because 

they are false,' but because they are not the sort of things that can 

be realistically truc or false. 

Perhaps sorne persuasion would be ,~ppropriate at th~s point. 

Let the argument proceed from the actual) not the ideal, case. Here' 

is a subsection of a section of Martin's Annual Crilllinal Code for 1974:.ÀI>'/ 

193(1) Everyone who keeps a common bawdy-house 
is gu;lty of an indicta.ble offence and is liable 
ta imprisonment for two years. 

, 
t , 
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Is this truc 01' faIse? One possible rC5ponse (in 1979) i5, "WeIl, l 

dou't know, l'dhavc to look atMartin's Mnua1 Criminai Code for 1979." 

Another rcpIy, also possible. surcly, is that one fccls at Ieast a 
1 

slight discorrrZort in having to cmploy the notions of ~he truc and the 

false in conncction ,'li th a criminai statute. - Berc i5 ,mother more 
1 

1 

in Danoghte v. famous examplc, this time frOID Lord Atkins judgcmont 

Stevens: 

"The mIe that you are ta love your ncighboul' 
becomes in la\v, you must not injure, your 
neighbour. and the lawyer' s question, l'lho 
,is my neighbour? receives Il re5tricted rcp1y . 
. • . . . . . . . . You must take reasonablc care to 
avoid nets or omissions '\-:hich you can 
reasonably foresee would be likely ta injure 
your neighbour. l'Jho then, in Iaw,. is my 

, neighbour? The answcr seems "to be persons 
who are 50 closely and dircctly affected by 
my net that. l ought reasonabiy to have them 
in contemplation as being so affectcd when 
l am directing my' mind to "the aets or omis­
sions which are ealled in question." 

(1932 A. C. 562, p. 580) 

1 

In an introductory book on the lal~ of torts. John Fleming says: 

,"This pronounccmcnt, as classic in its 
sir.Iplicity as it is profound in i ts affirma­
tion of seculnr virtue, represents more t.han 
a. rucrc aspiration: it has with the years 
bccone the unchallenged r.:odel for nouMing 
the shape of the lal,z of ncgligence J a yard­
stick for apprnising novel elaims no less 
than older precedents. 1I 

(Fleming, p. 47) 

That is as I:!uy be \ .. "'but js uhat Lord Atkin said, his "pronouncement". 

is it true? 

A philosopher ·of Innguilge ::mlst hlanch at the thought of 

providing a systcmatic and iniorrnati ve tru~h conditional sCJl13,ntics for 

- - --.- "'--r-:-
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Lord At.kins' romarkso (One ois reminded of Austin's aside: "Judges 

seem to acquire a knack of convcying mcaning, and even carrying con­
o 

victio::1, thl'ough the use of 2 pithy Angle-Saxon uhi.ch somctimos )las 

literally no fù:Janing at a11" (Austin, po 197n) 0 Thore is, for 

instance,., the extremcly curious fact to be considcrcd by the philo­

sopher of language, t.hat when Lord Atkins speke, it was as the l]Iomber 

of a maj ori tl gro~l' in the Housc of Lords he~l.:ting Mrs 0 Danoghue' s 

appeal; if he had said the very sumo \'lords as a member of the minoritr, 

his pronouncement might never have become the model that John Fler.üng 

claims il. ta he. - Would that have 'made his \Iords, takcn as lcgal 

propositions, false? If the ansl'Icr to this question is, "Yes, as a 
o 

matter of meaning," then one might suppose it neeessary ta admit that 

judges sitting in' panels tu try cases should ofte'f;l forego the attempt 

to include in their judgemcnts ollll. ~ propositions ofla\J; for, on 

the present assumption, sueh an attcmpt by a judge \1ould just be equi-

valent "to an attcmpt' by him to make his opinion inta a minor Of the 

~' r.:-ajori ty dccision. Sincc this might appear to ovisccratc both of the 

acccpted vie~lS (a) that judicial ~~stakes arc possible cYon nt the 

highcst fèvel, and (b) that in this very ,respoc~ the Tt'cording of dis­

scrting opinions is valuablc'iE.. it5e!..~. it night he zuggcstcd tha.t 

logal propositions must be capable of bcing true or faise E~BEliciter 

i:rrcspectivc of"ho~1 thoy come 'to be Ilp l'onounced"o 

In fact, hO,'l(ôlVer, the doctrine of judicial tlistakc, givcn 

expression by Professor Duorkin in his stipulation that Hercules have 

a "theory of mistakes", is prccisely 'Vlhat 111akcs it difficult to suppose 

that classical truth and falsity apply to legal propositions. This l 

sha.ll now try to ShOtl by returning once more to the plane of ideal 
b 

abstraction. 
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:. First, assume that from 'the statute books and the lal'! reports, 
\, 

legal propositionf caIl be extr~ctcd, stripped of rhetoric, of ~alogical 
, \ c 

usage, of metaphor, of idiomahc construction, 'of convcrsational lmpli-

c~turcslof everything that rend ers thosc propositions unfit for treat-

ment by a simple (-mindcd) semanticist. Assume, te begin ~1ith, that 

sorne pretheoretlc notions of truth and falsity can be linked up l~ith 

these legal propo3itions. Th,e task is to determine \!/hethcr these 

notions are classical. ,The lirst t~ing to note' i5 that both Professol' 

DtlOrkin p1d his opponents ,muId agree thnt consequential considerations 

- considerations about consequences "for society" - may on occasion be 

relevant to' the truth of'a legal proposition (cf. D\'lOrkin 1978a, 'pp.294-

301, 311-317~ and e,'g. McCormick, chs. v, vi). This \<lay of putting 
" Q 

\ 

1 

things is less than precise, h0\1ever and perhaps only barely inteUigible. 

\Ilhat is meant is that the social as \1e11 ,as the logical consequences 

of.declaring a legal proposition to be true, are relevant to the truth 

of the proposition; and because social c~:nscquences arC unlike logical, 

,consequences in that they must be temporally located, the implication 

is that they affect ;ho truth or falsity of legal p~opositi~ns in~. 

No' .... that legil1 propositions - even true tegal propositions - are not 

alwars true (tlthroughout eternity") is something thnt ma)' be obvious 
, " 

to anyone \1ho knows what "legislation" means. nnd ·who isn 't, a .Y!!l. 

metaphysiCtlJ natural lati1)'er. Noncthelcss, the idca has some rnther 

interesting consequences for the nôtion of,an ~ legal thcory. 
~ 

These 

consequences have their source in the probably unarticulated half-

thought that uhile in a givon jurisdiction timeles$ truth doesn 1 t 

attach to propositions of law in abstracto, it docs attach to ~ 

e' , 
1 
~ 

~ 
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propositions of laN. The doctrine of judicial mistake acceptcd by 

Professor Dl~orlCln can be shOlm to m~ke this idea untenable evon in the 

ideal case, and thi.§..in tUTn ~csts that the ~ attaching to 

legàl propositions in an ideal thcory of la\'I is not roaÜst truth. 

For the rollm'ling is possible: 

At time t 1 Hercules delivers the majority opinion on an 

appcal hoard in the highest court in his jurisdiction. The judgement 

includcs the uniquely correct finding for the case, and is based on a 

" legal proposition of somé, though not nocessarily grcat, generality. 

This propos i tibn - Pl - is derivcd :f'1.·om the ideal thoory of la'rl - Tl -

which is the single best theory of la\1 that can possibly be cOI1,structed 

to justify the legal system in Hcrc,ules' jurisdiction nt \. The first 
q 

,,~~ppcarance of Pl in the legal literaturc of Hercules' juris.diction. 

O,CCUTS in Hercules' judgemcnt at t
1

. Pl,is truc according to Tl. But 

,Hercules, though of "supcrhuman skill, learning, patience, and acumen" 
~ 

if, not omniscient; and he is nQt the only judge i~ his' jurisdiction. 
, 

YeaTS pass. At t~, another appeal conas bofare Hercules' court, to 

the disposition of \'ihich Pl is directly relevant. Social conditions 

have ~anged, and cnC or morc of threc things have happencd. (a) 

Becausc of the change in ~ocial conditions, Hercules' docision at t 1, 

and in particular his articulation of Pl' ure now l'lidcly rcgretted 

within the pertinent bl."anch of the lcgal' profession' (v. lliiorkin 1978a, 

p.122). (This is plainly a contingent ll13.ttcr, evon \Thon Hercules t 

unconon abilities are tal:cn into account: it i5 piainly not a logical 

ililpossibili ty. - Logical distinctions likc this arc important hcrc, 

bccausc the problem at hand is not sorne improssionistic description of 

some nore or less likely leea1 syste~, but rather an idcalized character~ 

) 
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ization of ... he notion, of truth fox;. a class of propositions.) Cb) Over 

the years, judgos have increasingly Tcstrictcd the applicat~on of Pl 

when they have not triod surreptitiouslY 'to ignore it. If Hercules up-

holùs Pl again, it vrill forcsecahlY cause inconvenicncè and bring a.bout 

inju~ticc, though not necessarily for the parties to the case at bar. 

(c) The ~same as Cb), but nON thè injustice \'In! directly touch 'the 

parties to the case nt ba~. Clcarly, on~e the idca is granted that 

judicial mistakes may occur, it is at Ieast conceivablo nt t 2, in oNer 

to reSolve the case bofare him, Hercules should contruet an ideal theory 

of la\'! T
2

, taking' into nccount whichever of (a), Cb) and Cc) are truo, 

,and such tha t, Plis false according to T 2' Thcn Plis truc in Tl and 

false in T 2' Now consider the question, "But l'Ihich' is it really, apart 

from Tl and T2?" If the classical notion of t,;ruth applies to Iegai ' 

propositions, it should be possible to give nt loast a sense to this 

question, if not an an!:a1Cr. 

It mieht be thought that this could be donc on the basis of 

the conSidcrafon Chat if Pl '1S false according ta T 2 and Plis derived 

from Tl' thon'T I itsclf i5 false L\ccol'ding to T
2

; and siné{,- 12 i5, in 

quite a silI1ple sense, more cOIllp!chensive than Tl' T
2 

is not just idcal, 

but truc~ then Tl is falsc, so that Pl i5 faise siI;!plicitcT. This is 

quite evidently ",rang, as must be l'calizëd as soon as it is rccallcd 

that Tl is ~ ~ theory. Sinco ~t t I , Tl is thc single best of aIl 

logo.} thcorics. Hercules l"lould have been \iT~ng not to climinate T 2 a.t 

t 1 as an admissible source for his judgement. If there is, thcrcfore, 

any reason at t2 to say that T2 is Dot morcly ideal but truc, thon' 

exactly the same rcasons operate at t
1 

for saying' that Tl i5 not merely 

) 
1 
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ideal but truc, 50 that no\'] T
2 

is false, and - contrary to what TZ 

entails - Pl is true simplicitcr. 11lC situation is no\'! that Pl is 

faise siwpliciter and that Pl is truc simplicitcr. Nccdless to say. 

a rcalist', notion' of truth llill Ilot accomodatc itself to t1\i5 situation. , 
'J 

Cl carly , sorne rcmcdy is callcd for. A non-rcmcdy \'I()uld he to take the 

expression "At t 2 it is false that'p 1" and "At t2 it is truc that nt 

t l it i5 true that Pl." and suppose that thcy could be simultaneously , . 
truc. Then Pl Ho~lld sil:lp1y havo changcd it5 truth value. Tho struc-

turc' of legal justification IdÜ'" not, as empodièd in a theory of !aistakes, 

all0l1 thi5. ,If it is true at) t 2 that it is faise that Pl' then if 

Hercules judgcd at t 1 thnt it is truc that Pl' thon the thcory of 

mistakes must tell us Hercules made a mistake, hO\1cvcr blamclcss he 

may be. If it is truc at t/t~at it is false 1:ha'1 Pl' then it i5 true 

at t 2 thnt it is falsc at t 1 tho.t it 1S true that Pl' It is ridiculous 
(--'1 

to imagine that Hercules made a mista!œ at t 1 by propvundlng a 1cga1 
? 

~. But th:i$- l'Tould be the consequence of supposing that datcd lcgal 

o 0 // lIB d fO • 0 Of d d 1 1 proposltlgns arC tcn~c ess y ~rue. y e lnlt~on, ~ a ate oga 
/ 

proposition is tenselczsly truc/false, it 15 true/falsc at aIl times. 

If "At t l it ois true t~1at Pl" is ralse at t 2,' thon it is allmys faise -

oven at t
1

. Similarly, if "At t1 it is true,that Pl" is (tonscless1y) 

truc, then it is truc at tl,and at t
2

; but thon at t 1 no rnistake is 

made, and :.JO no theory of rnistakcs can account for that fact tho.t a.t 

t
2 

it is false thnt Pl' In any case, the idee. of datcd lagal proposi­

tions "muy be a little strangcr t~~n it looks. Of course, onc is ttsed 
. 

to the idea that statutes and rcgulations muy .:!.l>..0cify ~ ~ intcrval. 

over which a certain obligation is said to cxist. But in the case of 

;' 

;' 

.·1 
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the judge-made preccpts of the commbn la"" this would surely he extrc11]ely 

unusual. Although thcsc could be datcd from the tir.1c of their' first 

appearance in the law-roports, thcy arc sUl'cly conccivcd to have ~e-ga.l 

effect ovcr an unboundcd if fini te Jntcrvul. .'flle tenporal lioi ts of 
\. . 

their affects are dctermined by the t~-::h of other propositi.ons of lm'!, 

which may or may not have the same '~har<l.ctcr. ' Judg~-mde 'precepts, 
1 j , 

expressed in propositions of Il legal thcory, \'iould surely he cost '. 

ptoperly represented \1ithout ,dates 'attachcd to thom. Tho idca of 

trying to solve logical problems by attaching dates to legal. proposi- , 

tions as a short-eut to tenseless truth seoms. at bcst. ad hoc. 

A different remedy, I>lhich doesn 't :require the dating of 
..l, '.... • 

every legal propositipn, might seem to he hiding s,omo1t!hcre in the 

unpromising motion that theorics tha.t are idcal at late poil\.ts in 

tinie are simply more ideal th an theories ideal nt carlier points., ,iA -- '" ,'. ~~ 

simple but silly proposaI cornes to mind: in' uny jurisdictil:m, take 

the legal theory ideal at the ',~ast moment of the actuAI history 'of the 

politieal regime containing the jurisdiction. That partieular ideal 

theory i5 ~ ideal legàl theory for the jurisdiction. and- propositions 

of la\<l ~Ihether dated or not, are te-nselcssl>~ true in that jurisdiction 
l' . ~ 

if they are part of that particulal' idea.l legal thoory. This proposaI 

is evidently normatively WllIcceptabl.. To seo t~is it) ik" only -neees­

sary to imagine a polit~cal regime w~osc end i5 in part brought about 
~ , 

by the increasing l'l~akncss and incoherence' of i ts, ,legal system. The 

"legal theory which ideally justifies a 1 egaI system. already shot through 
1 

with corruption hardly qualifies as an acceptable standard of tl1lth 

for legal propdsi tions appÜ~able during those stages of the legal history 

of the jurisdiction which precede the onset of weakness, and cox:-ruptiom 

.. . 

A, 
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it seems not impossible toat the employment of such a standard -' if 

by sorne strange chance-Tt eouiCi be employed - might abet the destruc-
!" of.: 

tiO~,~p-6e vetj' regime for which the legal. theory in question is ideal. 
\ ,'il 

Oné might. l suppose, claim to see sorne 8fim sort of apP:r.:.opriatenes,=-~~ __ ' -~;7"-

the destruction of a 'regime whose v~ry idlal of a lega'l system played /~ 
~~ 

\ a contributory role in 'the regime's co~lapse. But the rather mad 

" 

'. 

Jeasoning behind this c1a.im would. apart from its clrcu1arity. depend 

bn an equivocal use of the term )'ideal ,lega1 theory". In the pre~ent 

coutext., that tenu is. being used to denote, not the legal theor.y which 

sorne or any persons. possibly unhappily situated, regard!! ideal for 

an actual legal system, but a theory which actually is ideal for the 

system. whether any ordinary human being can identify the theory or not. , . , 

The ideal lega1 theory must Qe the n0rmatively ~~ possible for 
, (1" , 

a 1egal system; and the relevant l'formative consideration must surely 

exclude the idea that the best theory justifying th~ legal system may 

appropriately make the system self-extinguishing: Becaus\ this ~roposal . 

is th~s ~acceptable, it cannot be used to solve th~ problem of the 

truth o,f ~al proposition. 

A more complicated proposaI' alo~ the same 1ines may be made 

in the f.~l1owing way: fot' a given jurisdiction take all the logically 

possible social histories of the po1itical ~egime cQntaining the juris-
, ' , ..... 

diction. the histories aIl starting with the actual situation in which' 

the regj:p\e containing the jurisdiction is first cohstituted.' (If this 

seems insufficiently restriètive, let it be stipulated that each pos-
. ~ 

sible historY ~st have the regime termi~ate in less than, say fifteen 

hundred years. Even this may seern over-generous in the light of poli-

tical re~lity. but the reader is free to set his own limits.in this 

1 
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r, • 
connection.) If there is no single longest of.; these histories - one 

would expect this to be the case - use sorne' measure'of social welfare 

to rank the longest "histol'ies i~ such a way that .there is only one top­

ranked history. (The term li social welfare" should be understood in 

~he-completeIY colourless sense used by welfare economists. It may seem 
, , 

unrealist'iç to.suPJ~se that no two distinct his~or~es could both be top-

ranked; it should'be remembered, however, tha.t aIl the proposaIs ,presently 

under consideration in~ve idealizations in which ORA is tTUe.) Or, 
~ 

if the commitment to durability imposed by the restriction ta longest 
, 
r 

histories see~ undesirable. rank aIl the possible histories irrespec~ 

tive of length, according to a measure of social welfare, in such a 

way that there is only one top-ranked history. In either, of these 

cases, take ~he legal theory ideal at the last moment of the best pos~ 

sible hlstory of the political regime containing the jurisdiction in 

.. 
question. That patticular theory is thé ideal legal theory for the 

jurisdiction, and legal propositions are (tens~lessly) true or false 

in the actual world in that jurisdiction, if they are part of that 
, . 

particular idea.l legal tpeory. ,~f a proposaI along these lines were 

correct.' it would give an account of the truth and falsity of Iegal 

propositions . 

The rea~er may recognize in a proposaI of this type a version 

of natural law tHeory relativized to particular political reg mes. It 

provides. for a theory, of law obtained, as i t were, from a l'egal system 

wh±7h makes rio mistakes, in which' no decision is ever made that is less 

',:-, than the best 'possible for the _society ~hose system the systèm is. 

According 'to the proposaI, this theory 1S what makes propositions of 

(: 
Î 

law true or false in the actual world;' and it is 'what sets the standard" 

., 
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fo~ determining w~ther any p~rticular judicial prono~cement 1s a 
( --'f 

mistake. The Ilaws of th1s type o~ proposaI are s~ obvious, however, 

that one might wonder whether the,re ~ ~ any point ~ setting the 

proposal o'at ',!! all ... 
~ 

But at this juncture r might say, risking perhaps a digres-

sive breach of dialectical decorum, that the point', is partIy autobia­

graphical. For a long time' l thought that Professar Dworkin, wi~ aIl 

his insistence on ideal theories, had just this kind of ideal theory in 

mind. And l now think that Professor Dworkin thinks that many of his 

cr.itics think that he thinks that ideal theories of just this kind are 

ideal (!) My reason for thinking as 1 do about aIl this thi~king is 

connectEld with Professor Dworkin 1 5 recent broadS,ide against what he 

has dubbed the "se'cret book" theory of law. Thus the, point of setting 

out the proposaI contained in the ~revibus' ~ragraph is not wholly 

autobiographical. 

A secret book theo.ry oi law maintains that 

('" in a hard case, if the 'piaintiff really -does ' 
n~ve the right he urges. then since that right can-

...... 0 not be deduced from propositions in public books " 
it must he deducible from propositions written in 
some secret books, a~ailable neither to the public 
noi judges nor lawyers. In that c~se judges in 
purporting to decide hard cases on arguments about 
legal' rights are simply guessing what they would 
find in those bOOKS if they tould get at them .... 
This picture has, l think, excercised a great hold 
on jurisprudence. It lies' behind Hol~eS' famous 
observation that legal rights must be only the 
rights that ar~~aid down in actual terrestrial 
books because la'\{ cannot be a l'brooding omnipre­
sence". It also lies behind the assumption that 'r 
non-positivists must bel~ve in something called 
natural law, which is taken to be the contents of 
celestial secret books.'" . 

(Dworkin 1978a, p.337) 
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Tb anyone attempting to interpret Prof essor Dworkin' s wor);, this pas­

sage must be initially as~ounding. ,It is absoiut~ly cert~in that 
. , 

! accordin~:o ~rofessor Dworkin legal pro~ositions a!e true in virtue 

.' 

of acceptability or p~eferàbility ~f certain' ideal._albeit hypothe~ical, 
" 

theories. There is no available conception of theories which does :not 

make theory into linguistic entities of some more or'less ab$tract 

kind. Granted that this is so, isn't there good reason to suppose t,~at 

" Professar Dworkin has proposed a kind of secret boo1\" theoiy? Aren' t' 
. 

ideal theories a species of secret books? Yet his very characteri~a~, 
, \ 

tian of secret book theories is meant to Earodx descriptions br cri tics ,. 

HLA Hart, Stephen Munier, and Lea BrUmayer '"_ o~ his'~ wor)(. He 

attributes the miscol'!ceptions involved in the secret book t'heory to.c 

: ' 
them. They atttibute the misconceptions to him. They are wron,g.< He 

i5 right. Why? 

The best, though almost'certainly not the shorte~t, wayof , 

seeing why is to begin by considering a passage from Professor. Hart's 

essay. "Arnericiln JuriSprudence Through English Eyes: The Nigh t~re 

and the Nobl~ Dream"'. Hart there presents himself in the guise of ail 

interpreter of Profe:sor Dworkin. but behind this guise Professor Dworkin 

espies the influence of 'the secret book theory. Hart's "interpretatiort" 

goes like this; 

"According ta the new Dworkinian theory J the judge J 

however hard the case, is never to determine what the 
ïaw shall be: he is confined to saying what he 
beli~is the law bafore his decision, though of 
course heïiiay be mistaken. This means that he must 

. always suppose that; for every conceivable case there 
is some solution which is already law before he 
decides the case and WhiCh awaits discovery. He must 
not suppose that the law is ever incomplete, incon­
sistent or indeterminate; if it appears 50 the fauli 

.' l;,.:<,~ _:,. ,,~;'tr'~:~~~:::'';';'':''~-~~';';';;;;':;'~'''(ëirij~~ilü;4llfiUirIIill.MlkiiÜlIWW;;IIiI ... s:"Xl!llls---------------
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is not in it'. but in the j~dge's limitéd human 
powers of discernment. 50 there is no spac'e 
for a judge to male law by choosing alternatjves 
as to what shall be ~he law. 

(Hart 1977, 'p. 983) 

92. 

The last sentence i5 ,surely an allusion,to Hercules; but what is 

mainly interes'f;ing about this paS'sage is its in;sistent temporal refer-

ence. 11;e presupposition seeJ charly to be !hat there cal} he onl;r 

~ ~ theory ~~, whose p~oposi tions are al~ays tni'e., and 

whose 'existence determines the truth of lega! propositions in the 
.' ~ , 

a,ctuil world. In his reply to this passage Profl!;sor Dworkin tales 

issue pa~larlY"with the idea of the "existence" of stich a theory, 
\4 " ' . 

but nis' main concern, seem~ to he to repudiate its pre-existence, as 
) 

it is in his rapIy to Professor Munzer (v. D~ork,in :1978a. pp'. 293,337) 

questidn is he says "w~ether judges detennine what the parties have a 

right to have";' and the elllPhasis seems to rest qn the iJlÙllediacy of the 

, social context in which such a determination must take place - an 

immediacy of social context comparable to that in which poli tical decisions 
1 

are made Cv •. DWQrkin 1978a. p.293). This' i5 very vague, an~ the analogy 
;' 

betweenjudicieà and political decisions is fatal f~~ at least one of 

Professor Dworkin' s ostensible purposes:. while it is trut that no one 

'would normally suppose theoptimality of a particular political deci-
l' 

sion to be 'ac.countabie in terms of the timeless or eternal e::dstence 
, \ 

of a set of abstract obj ects, it is also true that no one would normallYIi . 
1 suppose that' 'the genuine expression of a political decision should be , 

judged' true or -false, 'on the basis ,pf the optillU\lity of the decision . 
. l' .4~ 

This'teply ~f Professor Dworkin's seems improper~y.aimed agai~~t 

Professor Hart .. 

\, .. 
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Could Prof essor Hart then be right! about what is entailed by 

Professor Dworkin's I1new theory": No, as l'have said. Indeed, in 

"Law in the Perspective of Philosophy: 1776-1976". 'Professor Hart 

ac\ually quotes evidence ~roltl Professor Dworkin's·writing to show that,' 
il \ 

his own later interpretation of Professor Dworkin mst aft'~r aIl be 

\ 

wrong. 

\ 
\. 

The subject of discussion in that essay is Professor Dworkin's 

much discussed review of Robert Cover~s Justice Accused, a book about 

a number of pre-Civil War Northern judges who upheld 'and d~ not stint 
. \ 

in 'applying the Fugitive Slave Àcts - statutes 'which they opposed 

personallYand which'offended ordinary notions of due process held ,at 

the time. As a result of their applying these statutes, slaves who 

ha~scaped to free, states were ordered by the courts to be returned 
, 

to their masters. Professor Dworkin' S opinibn 'is that the judges in 

'luestion ought not to have decided these" cases as they did, and that 

their doing 50 must be regarded as in pàrt, the conse'quence of "a 

failure in jurisprudence". ' This assessmefit is based squarely on the 

cla:im that the judges "mis~ed a chance to develop an alternative to ' . '. 
1 

both natural law and policy oriented positivism" (Dwo;rkin 1975" p.1437. 

col.5). The alternative referred to is. not surprisingly, the one that 

Professer Dworkin has tried to develep. The claim is intriguing, how-

ever, because ef the notion of chance présupposed by it. ~e implica-, 

tion seems to be 'that it,is not for every judge to be enmeshed in a 

failure'of jurisprudence; it isn't the case that ~ jud~e ,at .!!!Il. 

moment of his C8reer ha s' a "chaJ,lce~' to deveiop a 't*eoretical: approach 

" to legal d~cision-making. The reason that these 'judges ha~ a chance 

,1-
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to do 50, accord'ing to Pr,bfes sor D'WaI'kin ~ i s thàt "~hè' law was no.t 

, a1ready set~led against the sb:\le~", and tha~' .a' tneory of the \~onsti-' 
.J.... .J ! } , 

tution cOJlld have been' ~de out t,ô justify fiinding against th'~ ,sl~ve~, 

1 ',' 

and Jonn Mackie tiave' protested against ,J>rofèssol;' D'MorKin', S 'ma,inta1nj.fl'g 
,1 - " " 

that the law in these eâSes was not "séttlèd". 
, , 
Professor Hart has 

pointed (j)U~ that. ev'en O.fi ,Professer ltworhl'1n~ account the judges' ~t 
, 'l '1 - " 

least claim~d th~t the, law was settled, a'nd John Mackie hàs' drawh the . '. ' \ . 
conclusion '- pr~judicial, he obviouslY thinks - that' Pr~fessor Dworkin"s : 

theory "aften takes as un5et~ied issues' whj.ch i:in a, le,gal posii;i.vist 
, \ 

vieil" belong cleariy tc;l the realm of, settlef 18\'1" '(MaCÙe 1971, p.10). 
'J 'i , 

Professor Ha~t has ,gone even funher in makirt& the' atcusatiçm that 
, '. 

Professor n~o1:'kin impu~s the sioc&r-lty of the N~rthern judges. 
• '1 ... 

" ~ ... 'Che j udges th~mselv~s! as ~rof~ssqr Dworkin says, 
sa,ld thl~J the law was s~Ule~. He, ililpl':;,0S that the 
judge~ could not ,have beliéved ~at they said for, in . 
spi te of· what they .said th ey be li eved; th'e)' were making 

. new law: 1 The d'ecisions we;re' surprising not because . 
,the ,judges T'~,fused to bend the' ,law to their own con:.. 
victions, hùt because·, though they beli~ved they were 
making new law, they 'made ~aw they thell1selves thought 
immoral 1 • If .' - , • 

JI' 

'(Hart 19'76, P .5S0; citing 
,letter from Professor 
Ronald D~orkih'to the, 
!:di tar, in Londoll Times 
LiterJlzy"Supplement ; 
(London) Jan. 9, Hi76, 

f p.35. co;.l). 'l' 

, The allege(i incon~istency 1 of course. is that the' judge; Ùaimed that 

tbe law was sèttled whiIe they bélieve~ that they wete II\8.king new l~w. 
{ 

But no~e '~ow this alleged inconsistency in Professor Dworkin's account 

begins t.o eVa]>orate upan contact with the, l'ecQl1ecti,on of Michaél 

" 
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Dummett 1 S inte?OS it,ion of a third pictu~e between the_ ~ctures offered 

by Platonist realism ~d subjective idealism, in a passage qJ&ted above 

(supra p. ·"Tf ). The relevant adaptation of his ~emarks tlthe ju'ris­

prudential case would read: "We do not make the law but accept it as 

we find it (this corresponds to the derivation of a ju~icial decision 

trom our theory of law)j but the law was not slready there for'our 

statements to be true or faise ~f before we carried oùt the development 

of our theory, which brought the law into be'ing." Only if something 

like this image were somehow tied up with Pt'ofessor Dworkins legal, 
l' 

philosophy could the adm~ssion that,judges make the ~aw be reconciled 

with the ~laim that judges have no choice in deciding what Iaw it is . 
permissible ta make. 

But this observation done is not sufficient to dïssolve the 

inconsistency;.and furthermdre the inconsis~ency itself 'is not of 

primary interest. The observation is not sufficient unless a èertain 

hypothesis is \ also granted; and that, is, that Px:ofessor Dworkin' s view-, ~ 

point it could be said that the judges were aware of making new law in 

the sense of deriving hitherto untlrawn legsl conclusions from a legsl' . ' 

theory wRtch they nonethel~ss accept~d as correct and hence settied. . 

!!!!!. i5 whe~e the matter' of intère'~t begins to materialize: Professor 
, , 

P~orkin maintain5 that the law was not settled against the slaves. 

The judges. he admits, "said it was"j and Professor Hart' and' John Mackie 

take him to mean that according to the judges the law "was settled" 

as if he had implièd t~at the ju~ges had)two logically independent 

ideas in,mind, v±z. (i) that the law. whatever it was. was' settled; 

,,' and ~ii) that, as it happened, it was settled against the slaves. That, 
, 1 

is not the, best way of reading Professor Dworkin, l think. ' It suggests 

" 

.', 



\ 

.. 

0, 

96. 

that if the law had been "unsetFedlt then a decision ei~her fO,r or 

against the slaves would 'have been admissible. But on Professor ,-

(J D"workin' s prinéiples, \, if the law,was not settled asainst the slaves, 

then it wAs settled ,for them. Professer Dworkin is clea~ly of the . .( 

, opinion that a better theory of ,law wou~d have resulted in d'ecision:; . 

in the slaves' favour. Such decisions would have beÈm the "right 

answer.s,i in their cases. But now a question arises. If these "answers", / 

i ,though never given, were the right answers. then the Iegal'prop?sition~ 

requiring decisions against the slav~s mu~t have beim faIse.' In 

deciding against the slaves, the judges must have propounded'false 
1 . 

legal propositions. It ~s quite clear that although Professor Dworkin 
, 

thinks that at the,time the decisions, were made, the law was not sett~ed 

against. the sl1fes. Nevertheless, he doesn't suppose that it is impos­

sible that theJla~ snould hav~become settled against the slaves. Indeed, 

his saying that ':the la\l was not already settled against the slaves" 

su~gests that he thinks that the law did in f~ct bec~e "settled, 

Ilgainst the slaves", and this as a rest;lt of the decisions made by the 
l' t 

j'udges in question. ,And trhis POSSibili\, is to be explained by' reference l' 

'to Professor Dworkill' s express aCKnowledgements that an ideal legal 
, 

, " 

theory must provide the best possible justification for the full range 
, . 

\ , 

of legal materials·that present themselves td him at'the ~ime ~ he 
~ , ' 

u .' • 1 

has to make his decisiQn. Judicial precedents are naturally included 

in this r~nge,. The' ju~ges who are 'the subj ect of Professor Cover' S 

book had, according to Professor, Dworkin, a chance to develop. legal 

th~ory in a cer~a~n way. Perhàps they had an obligation to do ,50 as 

we1l. But the implication of Professor Dworkin' s lament for lost 

opp~rtunity, is. that the judges who followed these judges did not 'have 

. . 
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the same opportunity that they did. Ideal theories of law for them 

would have' to ha~e been constrained by the need to justify explicit 
1 

decisions against the slaves, and the ide1al arguments available to ~ 
,1 ' 

their predecessors for deciding for the Jlaves, mu'st havè been cast in 
, - l , 

dQùbt by the very decisions that those ~lguments. if they had been 

cartvassed, might have discouraged., Thus on Professor Dworkin's own 
" 1 r A 

account, the p~oposition that the slaveslhad a right to a decision J 

in their favoulr might have been 'f!lIse at one time an~ have become true " 

,at another. 50 Professor Dworkin's account h&re gives the, lie to the 

idea that thete is some one legal theorY ide~l over time in terms of 

which legal propositions are true or false. For note that propositions 

whose truth value changes include propositions that refer to specifie , . 

times and places. For, of one of the unfortunate slaves involved in 

the trials und~r discussion. it lnight have been said at .. one time that 

~ slave in ~ çase at ~ time has no 'right to a decision in his 

favour - and this might have been false; and at a ~ater time, it might 

have been said that the very same slave in that very same case at that 

very time really did have no'right to a decision in his 'favour - and 

that might have been true. It might have been ~rue because the ideal 

theory of law at" that later time m~ght not have bren able to justify a 

decision for a slave in a position s,imilar in aIl relevant respects 

to the sla~e 'in the earlier case, in which case it would have threaténe~ 

normative paradox to claim that the earlier sl~ve had had a tight to 

a decision in his favbur. 
t 

Possibilities of 1;his sort may be unhappy-making, b,1'cau$e of 
, , , 

the comple;x:ity then in'troduce, but acknowledgement of them ~t'ems neces!.. 

sary. A legal philosophy on the model of natural law theory. which 
, . 
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divorces ,the truth o,f legal propositions from the actua~ ·history of 
) \ 

legal inst it)Jt ions • is in the plain man""S5ense of' "realism" J too 

unreàlistic to be worth bothering about. There is just np reason why p 

.. 
a set of legal p,ropositions ideal at sorne ,poInt in time shouid be 

singled out as providing the truth conditi-ons for legal propositjons 
l , ' 
t 

at aIl other points in'time. The capacities of ,an individual or a 

system to realize one value or another change Over time; in particular. 

if some ob1igatio~ is not met, then it may bè'futi1e and destructive 

to meet a second obligati~n~whose importance is contingent on the 

meeting of the f,irst obligation. Consider: Sally is driving to the 

hospital. She ought to hurry. At t l she 'finds hersélf behind a slowM 

moving truck. She ought to change ls;nes and pass the truck. If she 

changes lanes, then she ought by t 2 to hav\ accelerated to a èertain 

degree., For whatever reason she does not ~hange lanes. But she acts 

to meet her obligation to accelerate ta a certain degree.by't2. She 

cannat get to the hospita1·by me~ting this ob1~gat~n; the trûÉk in 

front of her does not accelerate. She crashes into it and dies. ,Deon,tic 

logicïans discuss this sort of thing èndlessly. The reader may:' imagine 
~ " 

less dramatic legal examples\at his, leisure. (Th,e example l, hQ.ve given, 

is a modification of one given by Holly Go1dman, who has written two 

remarkable papers on dated moral propositions (v. Goldman 1975, p.186 , ' 

and passim; 1976). Many of the ideas in the preceding paragraphs were 

suggested by ber work; .1 am sadly conscious of theit failure to reflect 

i1:s lucidity 'and elegance.) :'f ' 
. '>.... . 

Ii might still be urged that a~ingle ideal legal theory is 
" 

possible ~ich would be true over time. Such a' theory would make the 

truth of legal propositions conditional on the legal history of the 
". 'l l , 

, . 

~. 
\ 
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jurisdiction in which the propositions were mean,t to be ti'ue. It seems 

rto m~ unlikely, however, that any such theory could even be formulated. 

The propositions of a' legal theory ar~ thems'elves lega,l propositions. 

But on the current proposaI, 'the propositions of the legal theory are 

conditi,onal propositions relating legal propositions to possible legal 

history. In stating th: legal histoTY, howeverf mention must be made 

of legal propositiohs. Thus the antecedents of the legal propositions 

contain iegal'propos~tions which are themselves conditîonal proposition~ 

who~ antecedents are legal propositions which are themselves conditional 

propositions whos~ antecedents ... th~ories of this kind do not seem 

to be formulable. 

The only alternative left appears to be the one that' appeared 
l, 

worth trying to avoid, viz., thàt the pr~ositions of ideal ,legal theories 

are true according to those' theories and not absol~~ely; a~d that a 

succession of theories is necessary to accomodate the requirements of 

extra-l~al social reality. This view is compatible with the law's 

béïng responsivè to the contingencies of social change in a way that 
o 

, , 
is clearly desirable; while at the same time it identifies ~he Ie~al 

.' , 
system with' an optimal set of propositions, and not with anything lhat 

can be i~dntified simply by reference to a set of social facts, such 

as the propositions actually propounded by judges: As a hrpothesis 
, ?, 

about Professor, Dworkin's legal philosophy then, it does not break the 

connection between, on the one'hand, his more general jurisprudential 
\ 

views about the tmmediate political nature of the judicial decision, 

and, on the a.ther, :pis hotion of a,n .ideal theory. Thus it, remains 

possible to see why a critic might suppose Professor Dworkin to be in 

th ra 11 to a s~cret b~ok, theory; but it shows why it is wron, to suggest 

.. 
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that he is 50 in thrall for a secret book whose p~ra~aphs and 
( 

Si!!ntences are constantly changing tg reflect the visisS"'itudes of 
Q 

social history must be 50 unlike an ordinary book that it nad better:,,--

not be called a ~k at aIl. 

nlat is one matter of interpretation out of the way ~ But 

this 1 particular exegetical effort began as an attempt to show how the , 
1 

propositions of ideal legal theories are not susceptible ta yaHst 

intexpl;:etation. The resul t so far has been that there appears to be 

no way of extracting legal proposl tians' from the ideal theori es which 

"'" contain th~em in order to apply the notion of truth ta them simpliciter. 

New it is necessaryG to show that because this, i~ 50, it is re~~o~ble. 
ta ~ suggest that there is no way of giving characterist.~l~HlY realist 0 

truth conditions to the f~al propositions of an idef legal theo1. 

Fortunately, t,his is eas~\ to show, thanks to two arguments prov:ide~ lW 

Hilary Putnam, and thanks also, particularly to Michael Dummett 1 5 

" 
discussions of Quine anq his b~il1iant attack on Donald Davidson .. 
, <-

The first two ~rguments ~uggest that if any notions of truth apply 
l ' 

ideal legal theories Lor to the propositions contaJed in either to 

ideal )egal theories, these notions of truth do npt correspond to the , 
realist, or classical,wlotion of truth .. The third argument sugges~s 

that even if some njtion of truth does apply to. the propositions of'an 
'~ , 

, • l J, 

'ideal legal thèory ~ there are grounds for denying that statements.of 
.. . 

t'ruth conditions for these sentences It~ll provide a realist àccount pf-

the sense of ,tbese 'sentences. 

i) , In the' first place .. it is perfectly clear that 'the pre" 
, . 

an ideal legal 'theory" .. applied to lega'l theories, is not , 
to the predicate, fl is (c lassically) true'! According to the 
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• 

preceding argumeJ).t, there can and indeed J:here must' be more than one 

idèal legal 'theo%)' ovet time. just as, in ~ener~l, ther~ ~n be more 
-

thàn true theoty over some partitiQn,of domai~s. Let Tl and T2 be t~o 

ideal theories. Now if the pl'edicate "is (cla.ssically) true" applies 

,to theories. then neces~ari1y. if i t ~s true that "Tl is. true" and 
.... rO , ' t-J.. .;. 

true that '~T2 is true" .. it is true that' ."the fonjunction Tl & T2 i5 
• 

true". But,. suppose it is true that tiTI is an.~deàl legai theoryn and' 
" , 

trué that "T2 js an ideal legâl theory" - it may tièvertheless be false 
, ( 

that lIthe conjuncti~n Tl & T 2 is an ideal theory',~= This is because. 

as na~ beèn argued at.. length above. Tl may entail""'à propOsition whose 

negation is entailed by T2, In that ~ase.~'~ T~_ conjoined \{i1;'h T2•
o 
~ 

then a contradiétion will be de~ivable from th~~tion. Surely'~' 
,then the conj~ction of' Tl and' T2 is not an 'ideal theory., Sinc, for 

, • ",.1, f' .i,. ... ,", 

the pr~icate "is (classicàlly) t~~" the'distributive law holds for 

conj~ction; while' 'fpr the predicate tris an ideal legal theory" the .. . ;, "'. 

distrïb4-tive. law' fails: to hold 'for conjunction. the predicatè "is an 

ide.al legal the ory" cannot be equivalettt t\? the ~'redicate "is (clas-, 
, "/_ l 

s~cally)' true"., Though no"t né'èessary 'to, the arg'ulllent",~ even stl'ong~r 
" Il ~ 

çpnclusion 'is P9ss~ble. - tf Tl ..;w, T 2 are.c ideal legal theories lfhich 
~-, 0 <.. 1 _ • J 

,are distinct, then 't~ere must be some l~~al proposition over,whose 
1. J , 

truth-val~e they differ; 50, in fact, there~can be no conjunetions of . . ' 

ideall legal theol'~e,~. 50' it is ;necess'arily the c~se 'that for the pre-

di~te "is an ide/1l, legal theory" the disi'f'ibu'tive law for conjunction 
1 .0 {l 1 Il 

faUs to hold ~d thus the application ;of ,lis, an ideal l,egal iheory",' 

~ éoincides with the application of. "is' (classically) tl'1)e". (This 
" 

,argumen't is adapted from ~' argument', in Hilary. Putl}~" s "Explanatlotl , 
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and Reference" (Putnam 1975a, pp:196-214, v. p.210f) - a paper attack'ing 
, i 

anti-realist theor~e~ of meaning which the reader might consulilr he 
'1 

is unhappy with the.brevity 9f what is here presented.) 

ii) Let T. by any idéal legàl theory. ~n t*~ operator 
~ , 

i ' 
tlaccording to ,T. it is true that" is not èquivalent ta ,the oper,ator 

l '" Il ~ ,-

.• : Now i t is a feature of 

the operator "it is (classically) trué that" that it commutes with the 

operator Itit is ti~ some intelligible sense) probable that" .. (Perhaps 
l 

th'"e reader wiU object .that there is no'~btelligible sen~e in which a 

legal prqposition may be probable either si!pliciter or according to 

a :theory. 1 should not allow such an objection. In his book The -. 
Implications of Induction, .,Jonathan Cohen gives a syntax for inductive­

,:Y 

~uPPQrt gradings one intérPre~~~i~n of which is expressly apPlied to 

legal propositions Cv. Coh~n 1970, pp.1SS-171). In his more recent' 

book, Cohen shows how the syntax of inductive support ~ridirigs can be 

transformed into a syntax of induétive probability. This turns out to 

be a genera1ization of thé modal l?~ic, S4' and is susceptible of a 
. -

~«:Jal interpretation (v. Cohen' 1977, pp :240ff, 336f). Cohen," therefore, 

provides an. explicit log1cal theory for a sense of "probable" in whiclt 

a lega1 proposition may be p~obable. In any case, 1 believe that most 
...,. 

people, including lawyers, ",ould admit that some 'legal ,propositions 
, 

'udght be more or less probable th9.'f! others. To'·continue:) 'If Pi is 

any legal proposition, then "it is probal>le that it is true that P." 
, . 1 

is equivalent to "it is true that,ït is probable that P.". But the 
. '1 

o~ator "according to Ti it is true that" does not commute with the 

o~rator "it is probable that". Thus. i~' it is t~e that (a) "it i~ • 
l ' 

probable that according to, Ti if is'; true that Pi" it may nevertheless 

\ 
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not be true that Cb) "according to T. i t is true that it i~ probable 
l 

that P.". This i's because (a) may be true in virtue of sorne ev~denc~ 
l 

1 

or other about the content and the deductive structure' of T.; it may , l 

be true even if it should tUpl out that in fact T. entails ",P.; but 
- 1 l ' 

.~ if this is the, c:ase (b) must be faIse; for if T. entails AoIP., then 
1 1 

it makes it maximaÙY probable. The oP:,rator "according to Ti ,it is 

true that",is therefore not equivalent to the operator "it is true 

that'" since they have different logical properties. (An objection, 

mi,ht be raised at this point: i) since the evidence in virtue of 

which (a) may be true might be 'very different from the evidence in 
, ' 

virtue of which (b) might be true, then the sense' of the operator "it 
, " 

'(IlJ 
. ispTobable that" may be dif.ferént in (a) and (h'):, ii) "That might 

mean that th~- failure of truth functionai equivaience between~(a) and 

(b) might not be -due to the non~èquivaience of "according to'T. it i5 
1 

true that" and "it i5 classically true that". - On Cohenls' âccount 

of inductive probability sentence i)·of this obj ection is in fact tao 

weak. Th~ range of rè1evant variables on the basis of which (a)'s 

truth may be assessed are clea!1y not identical with the range of vari-

ables on the basis of which (b)'s truth may be a5sessed. For Cohen 

. ~is ~s it ~ece5sarily tru~ that the ~erator "it is probable that" 

~a di~t sense in (a) than in (b) (v. Cohen 1970. pp.42ff, 89-95; 
\ 

1977, 1~7-I43). On the other hand, wh~ (a~ and ~b) are replaced by 

their ciassica1 counterpa!t~. then on' Cohenls' account the operator 

"it is probable that" need not be eq41vocal. c The fact that the theory­

relative assertions entai! the equivocity of "it is p;robable "'that" 

whereas the c1assical'assertions don 't, indièates ,that the conclusion , , 

" 

of hon-equivalence may stand.) The., truth that attaches to legal propo-

'f 
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sition in virtue'of their being contained in ideal legal theories is 

therefore, not classica( truth. (This a~gument was suggested by a 

sentence in Hilary ~tnam' s "Reference and UnderstandingH which is 

~pother attack on anti-realist theories of meaning Cv. Putnam 1978, 

pp.9T-llg; v. p.104).) 

iii) The question remains of the possibility of givÙîg the 

~ of the proposltions of an ideal 1egal theory by providing ,. 
truth-conditions for them - realisticaHy const,rued truth conditions" 

l am inclined the think that !!!t 1ittle of this question remainsj but 

for the sake of completeness it seems appropriate to,give some direct 

answer. By way of making tt kind of apology. let me say that if the 
, " 

reader has groWn more and more unhappy at the relentlessly otherworldly 

tone of this discussion of non-existent idea1ly best legal th~ories. 

he is not aione in this: l too find the issues in question both dis-

concerting and rather dizzying, if only meretriciously. But there is 

something at stake here, and, might he as weIl ta try to recollect what 

that is. 

If realist truth conditions .can be provided for 'au' legal 

propositions, includlng those about the rights and duties of particul~r' 
o 

plaintiffs and defendants, then ORA will be saved; and in view of the 

,failure of the rights thesls to amount to a substantive theory of what 

rights people have, it seems as if "the possibi1ity of providing realist 

truth conditions(for legal propositions is essential if O~ 1s ta be 

preserved. It was argued in Section 8.1 and implicitly cqn~luded that 
, , 

the truth-conditions actually provided by Professor Dworkin were evi-. 
dently circular and that redist-truth conditions had, therefore, nof 

been provided. In an effort ta escape this undesirable conclusion and 

.• '::"'Ji . .r..) •• ~._ .. .,., ... 'J"iij:" ...... ~-----------
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its consequences, Section 8.2 began with the suggestion that (a) legal 

propositions in the actual world might have realist truth conditio~S,' 
>r' •• 

cven if' Cb) ~he pr'opositions of an ideal legal t~eory were realistically 

~either true nor faise. Aithough, taken as a whole; this suggestion 

'see~s imPlausiblè; nevertheless, in Section 8.3 it will be'argued that 

the suggestiqn is acceptable. But the suggestion involves the supposi~ .. 
tion that the propositions of an ideal legal theQry need not be held 

to be reaiistically true or false. And this supposition had to be given 

.;'some foundation., First" a brief gisture was made in the direction of 

the sources and grounds of actual legal propositions, viz. e.g. statut~s 

and judicial decisions, in order to evoke a certain disinclination to 

believe that even actual legal proposition sho~ld have truth or falsity 

ascribed to them. Such a dis inclination, it seemed to me, rnight therl 

be analogically transferred to the ideal case, the strategy behind thi~ 

being that the disincÙnation .evolced in the actual case might Iater be 

.eliminated with the help ,of abstrac~ argument, should the whole programme 
1 

succeed. A consid~ratipn of the significance of the publication in the 

law reports of dissenting opinion naturally led to the problems connected 

with a doctrine of judicial mistake. ~~ this doctrine seemed 

to eountervail against the dis inclination to believe that in the actual 

world ,propositi~ns of law were neither t~e nor faise. But~' it was then 

,argued at sbme length that at least in the ideal case imagined by 

Professor'~workinJ the doct!ine' of judicial mistake argued against a 
'1/- ' • 

realistie interpretation of legal propositions,. This question is not 

ret quite settled, but it i5 about to he. 

Reeail that Profe5sdr Dworkin wants, his plan of givin~ trut~ 

conditions for legal propositions to constitute an "effect~ve repIr" 

, 1 
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to the 
,',"' , 

of the meaning of those propositions. 

Insofar as such' a re lY'cis intended to be effective, it must b~--

presumed either to meet the requirements that anti-realists. i~ose 

on the acceptability of any theory of me~ning, ,or, for any require­

ment that the reply does not meet, to provide an independent argument 

against that, requirement. Now 'it is "à fact that the provision of a 

formaI thèory of truth in the manner of Taski or, bett~r, of Davidson, 

as part of a theory of meaning, is not suf~cient to characterize that 

theory as either realist or anti-realisf.' This is because the intui-

" tionist logical connectives, whose meanings are, the ~ for aIl anti-

realist accounts of meaning, tan be translated so that, according to the 

translation and the int'ui tionist rules of inference. a, set of theorems 

is derivable which looks 'exac~ly like the set of aIl theorems of 

classical - "realist" - 10g;c. For ~his set of theorems it is possible 

to give a formaI theory of tl'uth exactly like the ,one for the th'eorems 

of classical logic. But in the theorems ,of this theory of truth, the 

predicate Il - is true" means what "th'e negatiotl of - is not provable" - ' 

means. Thus, given a set of sentences and a (homophonie) formai theory 
.... 

of truth for them j it 15 impossible to tell whether the meanings of 

the sentences' should be construed 'realistically or anti-r listic!ll1y 

" (v. Putnam 1978, pp.2S~29; cf. also Wright 19758, p.238f). But a 

fbrmal theoI)' .2f ~ Ë2!: !. !!1 & sent~nces paradigmatically ....... ___ ~ 

!h!. ~ conditions 2! sentences. This bas' led anti-realists 

that a theory of meaning ~nclude sorne informaI actount of the notion 

trutb to supplement the th~orems of the fonnaI truth theo,TY (v. Wrigh~. 1975a, , 

p. 237). At lealst some who are not anti-realists have endorsed tbis 

, ' 
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demand; th us John McDowell has suggested that if A_thepry of sense for 
~ C,." {'". , ' 

a languâge i5 to arise oùt of a theory of truth for t~at l~nguage, it 
~ ~ 

will be neces,sary antecedently to characte,:Ùze' the notion of tnÏth in 
o 

a way that passes beyond the bare feature that "is true" i5 the predi-

cate whiçh occurs in the "T-sentences''; which are the theorems of the 'n 

truth 'PtheoTy, that is, in the theorems of-'lhe form "s is true ~ff pli 
, " , 

(whel'e "s" is a structural a~seriptiv'e' name of a iQ''èntence "pli) (v. 

MeDowell, p.42f; and perhaps cf. St~awson 1971, p.I80). Thisomay seem 
". 

50 obyious 'as-not to bè worth mentioning, u~less it is remembe~ed that 
" , 

) 

the main inte:t:est of a truth theoryof the 'kind in qU~,stion Iles, not 

in this anteeedent characterization of truth, but in the rèeursive mecha-
tl 

nisms it specifies for attributing semantic properties ~ 'molecula~ 

structures on the basis of the semantic properties of their atamic 
" l' • 

parts. The question for such theoTie~ is that of logic~l f~rm~ and 
4-' , 

evetybody knows that for the sent'ences of' natural ,languages it 'H 

extremely p,erplexing. As r say, this feature of truth theories isl' 

'something to. be remembered; and l shall take a moment to point out 
, /' 

- -'~ -__ n 

that it 1s so~èthing Professor Dworkin seems to have forgotten. - l~ 

wou~d be rather artificiaL to think ,that the 1egal propositions Wh~ 
P,rofessor Dworkin .says lawyers "use to-describe or_d~clare'" legal 

- -._- ~---" ------
reJationships ",ere anything but sentences "couched in' seme nat:ura:1 >" 

language Cv. Dworkin I977b, p.5); and one mu$t suppose~ too, l think, 
~, 

that the same hold~ for the propositions that Hercules wpuld use in 

constructing his theories if he ,existed ~ In the ~ireUJI.\Stances', thère; 

fore, it seems that any man's claim 't~ have suggested truth conditio~5 ., 
for ,legai propositions "'ouid have to be anch~red to at least sorne , . , 
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intimation of the form that these proposltions take. Professor Dworkin 

is thus, à moins dire, lI\ildly eccentric in having persistently dealt if>' -----
with this requirement by dodging it: he appears to feel that proposi-

tions cannot be stràightforwardly linked to mére mundane items like 

sentences, yet'he has nowhere offered any perspicuously articulated 
, 

set of links to join legal propositions to recognizable "linguistic ' 
, , 

entities. This creates the difficulty that one can only guess what 

he means when he tilks about legal propositions. In a remarkable pas-

sage, h~ denounces the idea that propositions can be individuated, 

"', thinking apparently, that the purpose of trying to individuate propo-

r 

sitions is so that they can be counted, and not realizing that propo­
, 

sîtions must be individuated if one i5 to be able to distinguish between 

the expression of ~ proposition and the expression of ~ different 

proposi1;ion Cv. Oworkin 1978a, p. 75). If one is going to ta~k about 

propositions at aIl, one must surely have sorne idea of how they are _, 1 

to be told apart from eadh other; it is ridiculous to tell people that 

lawrer5 "use" propo'si tions 1 while maintaining that nobody in the world 
\ 

can tell which on es they are using. There 1s sorne reason to suspect 

th~t in the notion of a legal.proposition Professor Dworkin conflates 
\ , ," 

the notions of the sentence used in making a statement about the law, 
~~ 

ànd ~he content of the statement'made br using the sentence" This 

hypothe-sis,--accounts- for his believing both that th~re can he no useful 

notion of a canonical rorm for legal propositions - since the same 

sentenée can be ~sed to express different statements (propositions) 

and that lawyers can nonethele~s use legal propositions (sentences) in 

making descriptive or declarative statem~nts about the law (v. Dworkin 

" _.r' 
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1978a, p.75f, 1977a, p.4f). But if something 1ike this is his view, 
/ 

then there 15, l think, no way for him to avoid co~ceding that in 

givïf;~'the meaning of or the truth conditions .for legsl propositions 

one must give the meaning of /O'it" the truth conditions for sentence's 
) 

used in enunciating, lega1 propositi~ns. This will be so, even if one 

is committ'ed to maintaining that really it is not a sentence, but what 
• 

~ a sentence is u5ed to state, a.proposition, that is true 9r faise. 

How the meanings of sentences may be given on these terms is a matter 

of great puzzlernent. Professor van Fraassen a~d others, using what i5 

cailed two-dimensiona1 modal logic, have s~gges~ed an'approach to the 
, 

problem, according to which the meaning of a s~ntence is a,mapping 

from those contexts in which a stat~ment expresses a proposition, to 
. , 

~he truth value in those contexts of the proposition 50 expressed 
1 

l '" (v. van Fraassen 1977, p.76f). Here a context is interpreted as a 

part of a possible world; a proposition is _regarded as a set of,possible 

wor1ds i and a possible world makes a propos'ition true if that world i5 
'. -

included in the' set of possible worlds 'that de fines the proposition. 
, '~, ~, ~ ;:: ~ 
~: me difficulty in this approach is the apparent hopelessness the task 
,-, '-:.';/, 

; , 

:of providing a genera1 mèa~s~for specifying which propb5ition is 

expressed by'a sentence'in a context, which statement i~ made by using 
/t 

the sentence in th!l't context. (For a thoroug~ly depressing discuss.ion . ' 

see Ziff's "Wha.t Is Said" (Ziff 1972. pp.21~38).) Yet it i~ pe~fect1y 
/ 

clear that'there is no progress to b~ made in this direction which does 
, 

not involve gi'ving an account of ,the meanings of sentences. 'If a theory' 

of truth has any'place in tha,t account, unforttrmltely foi">1'ijrofesso~ 
, ,,~' t t 

Dworkin the canonical verbal formulations 
1 

( 
o abho~~ might he 

\ 

, 1 
) 

t. 
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welcpmed' in the account of the sense;; of "legal propositions l1 ; for as 
o 

Donald Davidson has said about the theorems derived from a theory of 

truth: 
( 

,~'On the left -hand side of aT-sentence J a 
sentence of the vernacular, its structure trans­
parent or not. is described; on the right ot·the 

~f and only if" a sentence of that' same vernacular. 
J 'but a part of the vernacular chosen for its~ability 

. \ r{o make explicit, through repeatèd application of 
. '~ the same simple devices, the underlying semantic 

~,. ' / structure. If a theory of~ruth yields sucb a 
", / ~ ,\purified sentence for every sentence in the 
(\ \~anguage, the portion of. the total language used 
~J) o,n the right may be considered a canonical n,otatton." 

~" 

, ' 

(Davidson 1977. p,.250) 

~at claim does a theoly of truth on the Davidson model 'have, te be 
" \ \ i 

regarded as a respectab~e part' of a theory of meaning? lts claim 

; ~ests - ,not unsoundly su~ - on the fact that it plays sorne role 'in 

, "" " meeting 1=he requirement that· a ~ory of m.eaning be a theory of ~-

standing. According to. Paul Ziff, the concept of Bnderstanding ~st ' 

involve the idea of some kind of "analytical d~ta processing',', and 

must presuppose that whatever is understo~ have the sort of complex 

'structure necessary to provide the input for such processing (v. Ziff 

1972, pp.17-20; in relation to truth definitions cf Peacocke, p.183). 
- .~' 

The incorporation of a theory of truth in a tbeory of meaning at least 
- ,-

shows that linguistic objects such as s~ntences are such that they may 

be understood. prof essor Dworkin is not ,to be congratulated for his 

conspicuous faHure to dirty his hands with thesè matte,rs. Certainly 

his suggestions regarding the truth conditions for legal propositions 

contribute nothing to an ,acco~ of understanding ân the sense just 
, ' i 

considered. But this is not to say that his suggestions are incompa..' 

tible with sucb an account. Indeed, ,one must suppose, optimistically 

pe!haps. that they couldn't be. 
1 
( , 
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.. 

Prior, nowever, to the foregoing brief excursus on the significance 

of formaI theories of truth"the problem was raised of the need, 

insisted upon "by anti-realists ~n~ admi tted by some realists. to giv'e 

, some antecedent characterization of the notion of truth that i5 employed 1 
1 

in formaI theories of,truth. This problem, too, has to do with the 

idea that atheory or meaning must be a theory of understanding. 
, ç -, 

the issue in thïs connection is' not the complex structure which make,s, :':/ 
, , 

,linguistic objects appropriate for understanding; the issue is rather 

the nature of relationship between sentences and speakers ~d hearers 

in their variolls situations. What mUst be determined 'is how the use 

of sentences by speakers and hearers ,is related to ~heir undprstanding 

of the sentences as true or false. This is the point on which realists 

and anti-realists differ. Anti-rea1ists mainl:ain that since "the grasp 

of the sense of a sentence cannot be dispIayed in resp?nse,to unrecog­

nizable e'onditions", no 'one learning a ianguage !! l:! .!! uséd could 

ever come to know that a sentence ~ ~~ used in such a ~,y that 

,unrecognizable conditions'were relevant to its truth. This 1S t9 say . 
------/ 

that the sen5e1)f' 5en~ence ,must be given in te~ of those conditions 

whic'h recbgnizably goverit its use-; or to put it° another way, that it5 

truth conditio~s must not'be veJification-transcendent or 'warrant­

transcendent. For there i5 no means by which a lan~foe learner could 

come to understand that it5 truth-conditions were in this WJY trans,­

cendent. The, realist reasons otherwise. Here i5 Professor Strawson's 

raply to the anti-realist: 

! 
1 
~ 

Ult is enough for the 
that the grasp of the 
dis~layed in response 

\ 

class'Îcal truth-theorist 
sense of a sentence can be 
to recognisable conditions 



1 

() .. of variou$ sorts: there are those which conclu­
sively establi~h the 'truth or falsity pf the 
sentence; there are those which (given our general 
th~ry of the world) constitute evidence more or 

. less good, for or againl~t the '!I);truth of the' sentence; 
,there are even those whic~ point to ~e unavoidable 
absence of evidence either way. The appropriate 
'~esponse varies, from case ta case, in the la st 
case being of the fOTm, "We shall never know 
whe,ther p or not". 

(Strawson 1976, p.~6f) 

112. 

". 

The task now at hand is to see whether these different views 

as to the nature of admissible truth-c~nditions ~ sensibll be applied 

to the sentences used in the'expression of the propositions of, an ideal 

legal theory constructe~ by a hypothetica~ superhuman judge. If the 

distinction between realist and anti-realist interpretations of these 

5entences cannot be màintàined, then the circularity which seemed to 

thre,aten Professar tOWorkiri' 5 brand of real'ism may vanish. 

And it seems that it is not sensible to try to maintain the 

distinction. It has already been argned, at'some length. that 'ideai 
\ 

legal' theories cannot pe 50 rartked that the truth Or faisity of the 
1 

propositions of one theory max determine the truth or falsity ,of, the 

propositions of other theories. It seems only sensible to suppose that 

this argument should he constru~ as applying to the sentences of the 
, ' 

theor~es, and these sentences s~ould not in general be thought of as 

containing i~dex~ca~ references. The séntences of the theor1es must 

therefo~ be considered true, ~d the problem is 'io char~cte;ize a not~n 

or truth according to which this is possible. For any sentence of any 

ideal theory the question of whether its truth is to be interpreted 

realistically or ,anti-realisticàl1y must be resolved' by, saying wheth'er 

its truth ~onditions can or cannot be considered to 'be verifi~n-

, ., 

"] 

. tr l 
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transcendent or justification·transcendent. if, you will. But it i5 
lé 

immediately obvious that the question which must be ~ns~ered this way 

i5 very odd. For ~~e verification-transcendence at 5take appli~s to 

the truth conditions of sentences which may not have been and may 
" 

never be used or even framed in the actual world. The sentences in" 

question are the sentences used by an hypothetic~l superhuman judge, 

and the question must be 'whether the truth conditions of these sen~ences 

may transcend his powers of verification or justification. If it is 
", 

said that the truth conditions of such sentences may trans~end even 

his Herculean powers of justification, then it must be the case that 
Il 

the presence of sorne of the sentences in his theory is not justifiable 

by him, although ~,it· happens the sentences are in the relevant sense 
,1 

; <;1 

it i~ just that he cannot know this. l think that this must be true: 

a silly ànd gratuit?us speculation. For if the sentences were true in 

the relevant sense, and included in the(ideal theory, there could be 

only one ~eason for supposing thllt the hypothetical author of the theory 

~ght not know that the sentences in question were true: ,that reason 

would be that in derivipg the sentences. the author had ~de' a mistake 
l' t . 

in inferehce. 50 that therê would. be some true proposi tio~ ,such that 

if the· author had known it, he would not have arrived 'at ~~J'~èrivation 
. ,1 ' 

" of the,' sentences in question. So Gettier-problems would have invaded 

the realm of. Hercul es ~ This i5 plainly ridieulous,. Hercules was 

postulated to construct theories. For the sublunary perspe~tive that 

" Professor Dworkin and the rest of~umanki~d share, there can be no 

reason to attribute to Hercules the particular cognitive mOdes or 

capacities that give rise to Get~ier problems. It Js true that Hercules 

, ' , 

\ 

o • 

;. 

, . 
, ' 

1 
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is not omniscient with respect to the future; but 

the truth of ideal legal propositions must be immu~e ta 

L\ f f l . . h'" 0 h' 'b' t d un oreseen uture contlngencles:' ot erwl.se', t eones won t e accoun e 

ideal that, a~o~~ing to the previou-soargument. should be 'so ccounted . 
.-

o 
.. . 

It, is just nonsense to hypothesize an ideal judge and then to impute 
~ 

to a necessary capacity for error of inference, in arder !o be,able t~ 
t) • i' ~''-r; 

say that evén for him. O'it is possibl~ that sorne sentence that he utters 

would be false forlall he kn~, even though the sentence is admittedly 

true. But if this is 50, then there is no reason to insist that'sentences ----- -~-- - -----
of !. hrpothetical ~ theory: need ~ realistically" interpreted. 

, i 

Another line of thought leads ~ the same conclusion. The 

truth conditions for a proposition ai law)iyen by Professor Dwo'rkin 

are qiven withip terms of degree ta which it fits in with an ideally 
" 0 

best leg~l theory. But this would surely be better put by saying that 
":h 

?11' proposition of ~aw is true just in case the ideally best,theory of 
D. 0 .. t 

law which contains i t is be~ter t~an the ideally best theory Qf law 

whidi contains its negation. The advantage of this formulation i.s­

that is ~xposes one implication of the doctrine of j~içial ~istake. 
• _ 1 b, 

-Yb. that a background of theory cannot be ht:1d fixed in order that 

the testing of propos~ions and·thei? negations may tak~ place ~ 

pair ~!~~ This.kind of testing cannat he acceptable. Take. as 
/ . 

, an e,xample of a legal proposition, the following ~ 
1 0 

(P 1) In English courts for the' purposes of liquidation 
proceedings, on claims for a liquidated debt ,payable 
in foreign currency, judgement must be given for the 
appropriate amount of English curr~y ~s at'the date 

~ wh-eJ\t payment was due. ,1> 

This proposition was held true by the House of LoMs· in J961. and it 

ha/lt,een he1d to be dedisive in modern c,e.s since 189B":<- In. 1975 the 

.,. 
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English Court of Appeal held tnat it was false, and in 19~6 the House 

of Lords held thàt i~ was faise, though the Hous, of Lords held th~t 
, ' ! 

the Court of Appea!' had beep. wrong in holding it false. JPor the 

histo~ of the truth-value of this proposition, v. Cross 1977b, pp. 

147-151; 1977a, pp.89,99,105, et passicm; D~ning 1978 pp. 305-308; 

Lord DenniI}g there ar'gues 'in effect ;that if the Court of ~ppeaf, had 

not ,ad ~hê nerve'mistakenly to hold Pl to be true, then'the House of 

Lords would not have'had the oPportunity correctly to hold it to be, 
'i ... <'" ~.l 

true, and 50 ta change !h!..!!!!.; for the ease heard by the Lords /was. 

only fiied on the 'basis of $t~e report of the incorrect decision of 

the Court of Appeal. None of this contrives t~ ~ugge5t that a stà)1dard 
, . 

of notion of truth i5. operati~e in discourse abo~t this vniverse of 

diseourse.) If this proposition had been held true in 1976 then it . . 
could not at that time have be~n true that 

l,)' l 
(P2) ,The plaintiff in Mil!angos,v. George Frank 
~TextileS) Ltd. has a right te judgement in Swiss 

ranes rather than in pounds sterling devalu~ 
sinee the due~date of the debt. 

That is~ there are very strong reasons foX; saying '~ ideal legal theory, 

containing Pl and "'P2 l"ould then have been préferable to ~n ideal legal 
\ fo;, , ~ 

~ theory etptaining Pl and P2' It h, aft~t' aIl, prètty èlear'· that Pl 

entails ~p~ Op the other hand. if in 1976 P2 nad'been true, then an 
....... ~~ 

ideal'theory ,containing ",Pl and P2 would clearly have been preferable 
, ' 

to ~ ideal theory containing Pl and'P2' Again, it 1s pre~ty clear that 

, P 2 'entails ",Pl" But for the Ho~'Se of' Lords ,', the point of ~earing 
Miliansos v. George Frank (Textiles) Lt". was just too decide whether 1:2 ,~, -

~ ~.'" iince the H~se h~d .held' Pl in 1961: and sinee t~e' H9U~fe could, 
. . , , 

be said to have been under a Dworkinian obligat~on ~o'eonstruct'a theory 
~ ~,1 

~ '-...!. f 
;: 
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i 
, '{ 

(' . . 
that ~,ould best ,~ustify th~ wholp body ,Of extant legal material 

including Pl' it ~ not take ~Pl as given. Cqnsequently, it had 
" 

°to test fer the truth ,Of ~ propositiens simu~tanequsly and could 

only logically. ~herefore, do ~o 'by taking pal~ise oenjunctions out
1 

of atomic ,el~ments Pl' ~2' 'VP'l> and ~P2' and then ranking 'theories 

distinguished in terms of the pàl~ise conjunctions' 50 f$rmed. 

Since ,Professor Dworkin 1 s -truth conditions for lega! p,ropo­

sitions 5uggest no sharp line of'demarcation between those alFeady 

propo~ded 'legal propcsition~ tha~ ,are susceptible to a' re~,ion of· 

truth value ~~ the way that 'PI ~a5 been 5~wn to be, reasoning along 

these lines quickly and naturally leads t~ the conclusicn that what is 
\ 

ideally involved when a case come~ to trial 1s the confroritation between, 
, ,~ ", 

cn,the one hand. the total justificatory situatic~ provided by the 

actual world !lnd," on the 'other. the full ,range of pessible ~omplete 
\ 

theories cf the law. For the theories can ~h~msèlves be construed as 

conjunctio;ns E!. axio1llS, and sl!lce they a,re icfe~l "i~ any case, i!. ~ 
- -- - • # • 

r 
!!2!. !2. matter if ~!!!!!!t long cQnjunctions ofaxioms " Only one 

such theory will be best; and since for eveij l'egal proposition a11 
", 

-complete theoTies will, contain either the proposition or'its negatiori, 1 
1 , \ ' 

·!the case at hand. having prompted the'.constructicp of the various possible' 
, ,. . ~1 

theories (conjunctions)~ will be decided by the choice of~ne of these 
- t ' \ 

theories. On this view, the me,aning of a legal proposition will, be 
. 

determ~ned by nothing less than the full r~ge of total justificatory 
~ , 

. 1 l • - .> 
situations which at different moments single eut as ideally best some 

1 l '-"_~ 
~ , 

;of the various theorie5 (conjunctionsj of which t~at proposition is a 
. .' . ~ , . 

part (by which it is ,entailed). But this makes the pri~ry unit of 

,-
net W1 

':), 

'~~î 
;, 
'../ , 
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~'legal, meani.ng" the' legal theory and tilot the legal propositions 

contained in the theory. 

, 

This is why it may seem' difficult to say .preci~ely what thè 

relations are bet~en a proposition, e.g. Pl' which is an ~lement of 

,ideal theory at a time t 1 and the negation of that propositio~, ~Pl' 

when the negation 'i5 an element of an ideal theoty at a dlfferent time, 

',t2• Arè they contradietories? Certainly a theory that contains' the 

one 'must not contain the other., if it i5 to be ideal. But'given the 
, 

mu1tiplicity of ideal theories. this 1S not decisive. The problem here 
J 

is the same one, that arose in ,the consideration of the fugitive slave \ 
, 

cases. An appr?ptiate suggestion for trying to settle thi5 question 

~an be ~xtracted from the following ~ntuition: if Pl and ~Pl are con~ 

tradictories. and one person believes that P and the other persan 
, 1 

• 0 

believes that P2' then one of them must logically he mistaken in his 

belief. Of co~rse, thi~ do es not take into aecount indexical ref-erences 

actually ,made in the' sentence~, Pl and "'Pl' but, holding these constant, 

sure~y the intuition has some plausibility. And it gives the d~sired 

résult in connection with a theory ideally best at a givçn moment. If 
• Q 

at t 1 ·a pers on A believes that Pl. and a persan B believes that 'IIP, then 

since the ideal theory at t
1 

will cOntain only one of Pl and ~p l'; and 
---- -~- --~---~- -- -- ---- .- - - -- - --- --~ ----

since; of Pl ~nd ",Pl' the one that is true ~an.,be true if it is so~tained 

in an ideal the~ry; and since at any time t 1 there 1s only one relev~pt 

theory; then at t 1 one of A and B must be mistaken in his be lief about 

the law. When we come to consider different times; however; the"results 
o 

are not nearly 50 clear. In 1961 L~~d Denning upheld Pl; in 1975 he 
, ' , 

denied it: must he have had a false beHef about' the law at one of 
à 

iIJ' 

,. , , 

1 

1 ; d " 
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, 
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those' times? 1 suppose it might be held, on grounds l cannot envision, 

that between 1961 and 1975 the total justifica~ory situation could not 

have changed in 50 radical a way that an ideal theory of law in 1961 

would have included Pl and,an ideal ~heory of 1aw in 197~ ~P1' This 
.1tr 

is not true. Between 1961 and 1975 Britain had joined the European 

Coamrunity. and because the 1975 case invo1ved a German company, ~he 

assertion of P 1 by Lord Oerming in 1975 wou1d have been in violation 

of the Treaty of Rome, which was and is part of Eng1ish law, As a 
("_ ) 1 

'~tter of fact, however, there is reasOn to suggest that he 'was mistaken 

in sorne belief about the law wh'en he affirmèd ~Pl in 19'75; in 1976 the 

,House of Lords rebuked·the Court of Appea1 for supposing that it could 
..,. 

depart from the precedént s·et by, the House in._196l:·~ . By contrast, in 

1976 the House was a.ble to depat-t from that very sanie precedEtlit, thQugh 

it could not have done 50 before, 1966, without 1aying itself open ta ., , 

some attribution of a false be1ief about the law. for between (1861 or) , 

, 

\ 

189~ a.nd 1966 the House had been bound to follow iU, own prececients.,-------~- -7~-. " 

except in special circumstanc,es, none of wbich could have been cbnsidered 
:' 

'*~ 
~i 

1 

,'. 
I~' 
',~F 
~ . -( 
'i'i 

to hold in Miliangos v. George Frank (Textiles) Ltd. in 1916 Cv. Cross 

1961, pp'.106f, 130ff, 145); but ~n 1966 the House deliver1 t~e ~ractice 

Statement in which it, declared its intention to IIdep~rt fr~m a previous 

decision whe,!,e J:..~~p~~ar.LrJgbLto~dtLso!.!-Ccited--in-ful-l in, Cr~s-1971a,--
--~-~~- --------- ~------------ ,- . , 'fI; ~ 

,V~il 

\ 

o 

p.109)., $0 there may at least be no reason to think that if person A 

in 1961 be1ièved that Pl' and person B (possib1y identica1 with A) in 

1976 believed that ~P, either A or B must ~ave'been mistaken. Insofar 

as Professor Dworkin's theory has this consequence. it is to be welcomed. 

But it leads ta the conclusion th~t Pl and ",Pl neeo not be contradictories.' 
• (1 '/ ,. 

, '( 

1 

, , 
1 

-J 
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This i5, l think, in no way a surpri5ing result. It i5 a consequence 

of the hypothesis, t~ which l believe Professor Dworkin is committed, 

that 'the prim3~'Unit of meaning of the language used by lawyers is 
( 

the lega"l theory and not the legal proposition. 

But the hypothesis, that the legal theory is the primary unit 

of meaning has further - though I~,"!;hould claim, routine, - consequences 

for the notion of truth-conditions for individual legal propositions, 
• l ' 

as weIl. Thus. it is limpidly clear that ~ruth conditions in the fOTm - I--~ 

suggested Èr Professor Dworkin ~ simply ~. coherently formulable. 

This is because the truth-conditi6ns of a proposition of an ideal legal 
. . 

theory are given with reference to other propositions identifiably 
o 

belônging te that theory. Then other propositions are true according 

\ 

• 

1 



, , 
1 , 
~ 

~ 

". 

120. 

identifiable'l$ This is jûst what was argued" two paragraphs up, 
,/' 

each proposition and its negation, there may be some doubt as to which , 
, -, 

of thembelongs to the theory. Even if sorne fixed body pf propositions 

were re~ognizably i.mtnune from revision, there ,",ould sti~l remain the 

,possibility that the truth values of ~ny apparently atomie legal pro­
~ 

positions and the\r negations eould only be~ established given the truth 
.,. , ... ~ 

values of ,other legal prop~sitions and thelr negations, which in turn 
• ... "" l ' 

could only be est!lcbiished gfven the truth values' of the first se't of 
", • ::z: ~:..;~ } 

legal propositions. This is so ~ecause, whatever generai leg~li theory 

i5 suggested, py Professor Dworkin' s peculiar truth conditions,' i t i5 
" 

elear that'in its ideal guise, at any rate, the :theory'is holistie. 

What . ~s more, it is clear that a theory 2! meaning for the propositions 

of ideal le gal theories must be'holistic, too. The propriety of the 
\ 

inference here ~Y!l0t be evident at a bare glance, but it, ean be made 
~ 

50. Reeaii the demand imposed on both realists and anti-realists alike, 

requiring some info~l antecedent chara~terization of-the notion -of--....._~ 

troth as it occurs in the formaI truth theory that c~n presumably be " 

constructed for a language by rèalist or anti-'realist ~ndiscriminately. 

This characterization is in~ded to relate the use of 5en~ences by 

speak~r5 and hearers. to the c;apaci ties and abili ti'es of speakers and 
If' 

.hearers to understand- the sentences -as' true or -faise. In this-Wày, 

the question of what a speaker or hearer knows when he knows the meaning 

of a s'entence. is 'linked to the question of what a spe'aker or h-earer 

~ 1cnow ~~. ("'The theory of knowledge and the theory of under'-
/r 

" , 
\ 
\ 
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standing are inseparable." Strawson 1976, p.16.) Or rather one should 

say that the question of what a,speaker or hearer knows whèn he'knows 

the'meanin~f a sentence, i~ linked to the question of specifying a 

conception of ~ E!!!. be~, in such a way that that conception 

may be attributed to a speaker or h~rer, in the sense that the con-

ception might be said to govel11 his lingu,istic responses. Sùch a con-
, 

ception 15 specified for a superhuman judge by Professor·Dworkin's 

trùth conditions. At a given moment, a legal proposition can be known 

by a superhuman judge to be'true, if the superhuman knows that it is 

part of what is at that moment the ideally,best legal theory. But 

then the conception ,of what can be knowrt i5 holistic, since it is not 

the case that single propositions are tested against each other for 
, 

truth; rather whole theories are compared and ranked according, surely, 
l , 

to global criteria. What Hercules knows pri~rily is that one lega~ 
, 

theory is better than aIl others. If'in the way of a dividend he knows 

that this or that legal proposition 15 true. an; explihation of his 

knowledge mst be traceable back to his primary theoretical speculat~on. ", 

The concep,tion of ,knowledge that informs Hercules' propoundi~g of lega! 

propositlons is a holistic one, and for this Teason the conception of 

know1edge apprapriate to a theory of understanding. that i5, ta a 

theory of meaning for" thos'e 1egal propos i tiens. is bolistic,. too. 

There is somèthing that should be observed here, and that is 

that a person who adopts a holist,ic approach to knowledge may tend to 
, , 

side7step .ra~her than'meet the,demand accepted by Tea1i~ts and anti-

realists. Asked for an informaI characterization of the notion of 

truth as it applies to individual se,ntences, the holist will tend ta 

.-:. 
. ___ ""","'_-.-.-"1") --;-... ,," --;--.,.-~-------~-------
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reply tha t there is not-h1ng much to say. Both Gi1~~rt Harman lind Keith 
~ 

o ' ~ 

Lehrer have devoted whole b,ooks to giving coherent{st accounts· of, know-

ledge; in each of the'pooks Ùp ~ervice is paid to the traditionai 
\ 

requirement that fol' a proposition ~ a man must not be said to know 

that P uniess P is true (v. Harman 1973, p.l?l; Lehrer, p~.33-36). 

But Professor Lehrer quickly opts for a Ral\lSay-style elimination of 

truth, and Professor Harman spares just a moment ta expla.in that a' 

theory of truth can be no more than a theory of logical fom Cv. Lehrer 

p.37; Harman 197.3. p.61). Quine' s ideas about tTUth. too, have been 

subjected ~o an attempted Ramsay-like compression (v. ,Grover, Camp and 

Â(, Belnap). The effeet of these 'manoeuvres is to ~ree th~ conC'ept of know­

ledge from a concept of truth, so that when in indèpendent investiga-

tions the concept of knowledge 1s presupposed. as it may be in 'Ii th,eory 
• 1; 

of m~aning. the concept of knowledge need not impart an);' substantive 

notion of truth. Where both realist and anti-realist want to make a 
, 

connection between an informaI characterization of truth as i t applies 

to individuai propositions. on the one hand, and knowledge, o~ the 

other; the holist provides instead an account of 'knowledge which renders 

such an informaI 'characterization of truth apparently dispensable'; and 
~, , 1 

it is this account of knowledge as theory construction or global infer­

ence' tha~ i5 offered to supplement a formaI troth the9TY. Professer 

Dworkin suggests a holistiç ~htory of legal inference - that is, of 

the valid 'trs~sition nom one set of legal propositions to another set -

and in doing 50 he provides 'th~ informaI suppiementation that would be 

req~ired for a formaI theory of ~he_ truth of legal propositions if such , 

a theo'ty' were to be incorporated in a hOl~tic theory of mesning for, . 
• c 

those propositions. 

k 
1 
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\ ' 

Holistic theories of meaning are not immediatel~ coherent, 

whatever eUe one might think of them. To illustrate what this may 

Mean, it should be pointed out that the immediate result5 for the 
• 

present example are eithel' that negation i5, wild:ly nonstandard for 

legal propos,itions, or, ~th,t Pl' taken (insofar as it ~an ~e) by 

itself,' had a different sense i'n 1961 than it had in 1976. This second 

alternati,ve seems not unacce(ftaBle. 'A rather closely .related sug­

gestion that seems, howev~;, intoleràble, is this: that Pl' taken by 
, 

itself' is tmbiguous. This would at least appear ta entai! the possibility 

that, in 1976 a person could truly have asserted thàt "'P l' and explained 

his assertion by saying that he was using the constituent expression 

P 1 of '\op 1 in the ~ay that it had been used ~n 1961. l don 't think that 
'il" • 

this can be acceptable, for the very reason that such an- exp1anation 

would ignore the connection between 'P
l 
a~d the theories in vir:tue of 

which it manages to have any meaning at aIl, aceording to the view 

pres~ntly being entertained .. The idea of givin~ a holistic theol-y of 

the meaning of lega1 propositions may: indeed be a !2!! attractive idea 

than that of giving a holistic account of the meaning of al! the 

sentenèes of a natural language (v. Dummett 1975b, p.136ff). B\1t 

, Professor Dworkin 1 s preténsion to have given the sense of individual , , 

. legal propositions by giving their truth-conditions I!Jqst be regarded 
~ 

as a blinde 

Yet as should ,be perfectly evident, this is not to say that 

on Professor' Dworldn "S truth conditions c:ould ,not be, gi'l'en "for the 

individua! propositions of an ideal legal theory ranked primus ~ 

pares in the face of 'some particular justificatory situation. There 

is no reason ,why a formaI theoTY of truth cou1d not be given for: the 
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for t.he prop~tions of such a theory. In one perfeèuy good sense, 

the formaI theory would give an account of the truth conditions of the 

propositions. 
~ , 

But; as has heen stated. the truth conditiops provid~ 

by that kitld of theory would not .determine whether .2!. ~ !!!! individual 

legal propositions ~ ~ realistical~y interpreted. ". And that is 

, " just the conclusion to which the present argument has heen directed. 
, , 

It has turned out then, that it is at least possible, without 

wandering too far away from Professor Dworkin 1 s arguments, to suppose 

" 
that the propositions of an ideal legal theory need not hè realistically 

interpreted. Curiously e~ough, this conclusion was reached through an 

initial considel"ation of the doctripe of judicial mistake, and the 
,il 

importance of dissenting opionions in the law reports. Where these 

items had seemed, to make the case for realism, the truth seems now that 

they necessi tate a rath,er less s'traightforward treatment than might 

have been expected. .. 
(The eÎltire development of the argument that b~gan from the , , , 

idea of judicial mistake is my bull-in-a-china'''shop fantasia on the 
, , 

\ beautiful treatment by Michael Dumtnett of Donald Davidson' s questionabl:e 

holistic use of the notion of linguistic. mistake, - v. Dummett 1975, 

pp.1l7-l20. It should be mentioned. as against the holistic interpre­

tation' of Professor Dworkin which l have offered, that holism Can hardly 

be regarded as constituting per se ,a !!E.!l. to anti-realists, which is 

what Professor 9workin apparently wànts to give. since 'Michael .oummett 
f 

has done more thap anyone :t0 expose 'the 'inadequacies of holism, and he 

is the lead,ing a~ti-realis"t.) 

j; \ 
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, 
There is one ,small poInt that might be raised, wh~ch l should 
, 

like to dea! with briefly. The who!e of the foregoing argument has 

" , b'een built on tbe assumption that a legal proposition in the actual 

world could not be true in,virtue of a ~ proposition contained in 

an ideal legal the~ry: ide~l legal theories do~ot contain false pro-

positions. But in discussing Hercules' treatment of mistakes, Professor 
, , 

Dwork,in speaks of embedded mistakes, meaning certain legal propositions , 
whic~though mistâken,must be inèluded in an iàeal theory because of 

the authority that attaches to them in virtue of the official levei at 

which they were introduced Cv. Dworldn 1978a, p.121). Thi-s may s~ggest 

that ideal legal theories may contain flase propositions. ,This is not 
" , . 

50. In the first place, there is evéIry' reason to say that the notion 
~ \. Ii , 

of mistake being employed here is an 'intuitive and pre-theoretic one.' 

which is not relevant to the assignment of truth-values to legal pro-
~ 

positions determined by the ranking of ideal theories. And second, 

there is a distinction made by Professor Dworkin himsel~that can;e 

incorporated ïto an idea1, th'eory which neutralizes the notion of an 

~mbedded mistak~. Professor Dworkin distinguishes between the spec~~~ , 
authority or the enactment force of a legal proposition and "its gravi-, 

tational force (v. Dworkin 1978a, p.llij. The enac1ment force of a 

proposition i5 a matter of the particular practical decision or class 

of pra,ctioal dec\sions with regard to which the proposition is pro-

poundecL The gravitational force of a proposition is a matte],' of the 

inferences that may be drawn, given the truth of the proposition, ~ 

!!!! practical decisions beyond the litera! scope of the proposition. 

According to Profess~r Dworkin, an embedded mista~e ~5, a proposition 
Il .. 

whose forcè is ~imited to it5 specifie authority, 1t i5 a proposit~on 
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from which no inferences may be drawn reg~rding practicai decisions 

outside·its literaI scope. Professor Dworkin also ~mplies that if the' 
:r' 

~ . proposi tion is one propounded by a judge in the course of. delivering a .. 
judgement on a case, and has no other offiCial backing, t~en its literal 

scope may, if desirable, ge regarded as exhausted by the single d~èis~ion 

made by the jud,ge in the case in who se judgement the proposition is 

contained. Now Pt~fessor Honore has proposed for ind~en4ent' r.easons 
, () J ~ 

that ill legal propositions shouJ.,d be understood to be prefixed. by a, 

phrase ~~f the fom "For the ,purpose of " where the blànk is filled - , 

in such a way as io fi~ the scope of the proposition that foll~ws the 

prefix-phrase Cv. Hono1'é 1977, p.109). "Note that prefixes in' thl.S fcmn \ 
. 

are non-trutp functional sentential.operators. It is only necessary 
.# • 

to all~w that sometimes this 'phrase s~ould read "For :the purpose of 

only" in order to accomodate the r.distinction between enactment - , . 
oree and gravitationsl force. ,In the case of propositions whose 

scope is a single judicial decision, there can b~ no objection to 

regarding them as true, s,ince even if they are so rega:rded, the:ir scope 
',' 

is fixed so that they cannot figure'in Inferences 50 as to lead ta 

otherwise faise conclusions. In the cas~ of propositions whose scape 

is broader than a single deeision, it is absolutely necessary that 0 

these propositions, with their scope fixed, be reg~rded as true, for 

otherwise it will be impossible ta infer the legal propositions 

regarciing the proper di~pos'ition of cases which faIl within their s~ope. 

An Ideal theory mu~t include such propositions lias true" if the hier-
If • -1 

aTChy of legal decision making is 'to remain stable. I· canc1ude that 

ideally best legal theories do not contairi false propositions . 

. , 

, . 

., 

1 
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, 
(There is at least a hint ,that Professor Dworkin suppo~es 

his distinction between gr~vitational force and enactment force can bene­

ficially subvert the judicial hierarchy at least i~ regard to a strict 

doctrine of pre!=edent: In Taking Rights' SeriousI:y ,~n p ,I2lf, he almost 

certainly alludes to a proposition propounded in Le Lièvre v. Goula 

(1 QB 49~), ,ViX,! CP 1): In the absence of a contractuai or fiduciary 

relationship belween plaintiff and defendant, a defendant is not li,able 

to a plaintiff for economic loss occasioned by the plaintiff' 5 reliance 

on a negligent mis-statement made by the defendant; Professor Dworkin 

appea,rs to su~gest that a judge bounâ by the precedent of Le Lièvre v. 

~ might restrict the scope lof Pl by, as it were, giving it a prefix 

t,o get:" "For the purposes of the decision in Le Lièvre v, Gould only ~ 

Pl' Il In thïs way the Judge might give himse1f the opportunity to affirm 

a propQsition P2 entailing ""Pl' This is tone interpretation of what 

Lord Denning did in his dissenting opinion in Candler v. Crane-, Christmas 

!..f.2.:.. (1951, 2 Ki, 164), heard in the Court of Appeal, which was bound 

by i t,5 own decision in Le Lièvre v. Gould, In 1964.}n Hedier Byme . 

& Co, Ltd. v. Heller & p'ar1:ners Ltd. (1964 AC 465) the House of Lords 

affirmed Lord Denning's dissent, but from Lord Reid's jud~ement, the 

following propositions can be inferred: (a) that Lord Denning's Pz 

was true; Cb) that in.arriving at Pl' the C~urt of Appeal'had reached 
. ' 

a wrong conclusion in Le Lièvre v. Gould eVen though the case i tself • 

may have been righ:tlf decièledj (c) that' in 1951 the, Court of Appeal 

had nevertheles~een right to affirm Pl because of the doctrine of 
"" 

p~ecedent' binding thàt Court to ,follow Tts own rulings; (d) that in 

1951 it was. therefore, wro~g t~ judge that; "For the purposes of the 
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decision in Le Lièvre v. Gould only, Plo" ",as true, for the conclusion 

of Lord Reid and the House ",as that Pl was faIse, even in Le Lièvre v; 

~ (v. Wrigh~ and Linden, ,pp. 495-499). If Professor OWorkin meant 
~,' , 

to suggest that the distinction, between enactment force and gravita.-
t 

tional force could have justified Lord Denning' s dissent - in spite of 
, , 1 

, ' "Î ' 
the doctrine of precedent- which 1:>o~d hi~ - a~d dôtiê-~o in ternis of a 

res~rietion of the scope of Pl' he would appear to have been mistaken. '. 
, • Ii 1 

(On the doub,tful propriety of Lord Dennings 1 ;reasoning. cf. also Hodgson, 
11 

p.13lf).) \ 

This sub-section i5 n~w comrete. A re:~i~l ~has .b~en given 

of a number' of doctrines that seem cel}tral to Professor OWQrkin' s legal 
" 0 

ph~losophy • The major 'result has been thàt the propositions of an 

~ legal theory need not be understocxi realistically. , The pl'oblem 
1 .• 

now is to see whet.her this allows for a realistic interpretation of 

legal propositions in the actual world, and whether this will lend 
~ 

support te DRA. 

) , 

8,3 Hilag Putnam' s Brand of Realism 

At 1east 'partially in response to Mi~ael Dummett's _~ti-
rèalist writings and lectures, Hilary Pu,t:.nam has recentIy set out a, 

,~ ~ 

ver;sioIi of reaÙsm that wc)uld seem to pl"ov.ide' an ingredient tAat migbt 

meet the ne'eds of, the present argument. 'Professot' Putnam distingui!\hes 

between" realisms. For him, there is metaphysical realis., and there 
. , 

i5, empirical redism', Metaphysical realism he identifies as t.he doct~~ne f' 
that a theory mght be ideal in ~ery respect, and still be wrong. That 

, " ,1 l' 
i5, an ideal theory is one that would he complete and consistent; it 

. " 
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would explain oTJustify or account fo~ prediet every dàt~, ~o'far 
> • 

. ~ 

as human, be~ngs' coul~ ever lcnow; it would meet every "operational" 

constraint; 1 it wàuld be 'lIbeautifu~", "simple". "p1a\lsib1e". -etc.; and 

/ metaphysical realism would hold th';t it coutd !!ili È.!. (in r,eality) 
. , 

~ CPutnam 1978, p.l25). According to metaphysi~l rea...li,;m, ~ruth 
.l' 

is not equivalent to verification or 'justification even in the ideal " 
, -----

," ~. Professor pptnam offers a short math~matical arg'ument to show 

that~taphysical realism so construed is ,incoherenf. if the ideal 

,. , ,. 

. \ 
theory in question i~ taken to be an idesl empirical theory ~f the 

whole vorld. l don't see how an argument of'that type could in,any way 

~be applied to legal tneories ideal1y best at a given moment. 'But it 
o ' 

tJrns out that that 'd'oesn' t matt'er. For Prof essor Putnam g;es' on to 
• 1.: 

ârgue that a formal·theory of truth could'still be give~ for the 'pro­

positions of such an ideal 'the~fy, e~en if th~ idpal th~orr' we~en't 
realistiluy interp;~table in the metaphy'S.ical sense, that is. ev;n c' 

l , ... () \ '" ~ 

" 
if the ideal theoty,weren't held to. be true or faise of !2!! external 

reality Cv. Pùtnam 1978, p.l35rf). This is just the,possibility that 

" .' was -argUe<! fClr in t,he pl'eceding subsec~ion wi t~ 'respect 'to legal theories 

idéa:l1y b~st at a' given ~lIOment; _ ProfeS'-sor Putnam fuith'er 'aTgues' that 
f:'<' ,~ 

the denial of metaphysical is compatible with a doctrine of e!pirical 

realism. " 

. " , Empitical realis., or alternativ~ly. internaI realism, is not\ 

a m~taphysical doctrine about;the obj~é~~~e' c~rTelatps of linguistic 
'.~ ,1 ,,' , . 

'~~~obJects. Rath~r ît is an apisteaelogical]doctl'inè concerning·thè reli·' , , 

\ ' ' 

ability of learning; ~ the klDd of ~o~espondence between languistic ' 
• ' 0 

".' items an~ e~ra.l~guistic reality thàt mat c~è ,to obtai~, in virtue of 

, .' 

o 

l ' 

'..- : 
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causal relationships between (a) factors in the 

ot hearer and (bl propensities of a speaker 

in one way rather than another,. given his environme t 

pp.,IOO,IOSf). The idea is that what,has to be expIa e i5 the fact 
, " 

that many 9f 'peopl~'s beliefs are ~, a~d the appropriate method of 

explanation !or this lin~istically-tinged fact i5 causal. Professor 

Putnam gives an exaiDplè: the psychology of visual perçeption gives a 
,',--
1 

causal account of the fac~ "that presented with an obJect that is green ,., ,} 

" ' . 
,8., s:B~aket will ,probabl~ accep~ th~~;.ientence "The 091 ect' presfmted· Hi 

, n~ 

green", and present~ 'wi ~~ ~!I objeê'f thli-t, i5 not green, the s'peaker / 
• ' Ar'" ' .. v '"' 

will probably aécept the sentence "The obj ect presented is. not green"; 

'. but an .acceptabl~ truth theory will entai!, th~t I~The obj ect presented 

is ,green" is ~rue iffthe object presented is green. 'and that "The 

object presented is n,ot green" i5 tru~liff the obj ect presented is ..... not 

.green; ,50 if the object presented is green and as a result the speaker 

. probablY,accept.s "The obj ect 'presented is ~een", then i t must follow 

that the sp~aker probably ~ccepts what ·is true; and similarly if the , 

object is not, green; so i~ either case. the psyChology of vis~l per-, 

,ception causally explains why the spèaker probably believes what is 
..J " \) l , 

, truer and the fact that what .. he-believes-is-true II true, enters into 

the 'exPlanation of hls believing that it is true. In this way ~usali,ty 

and ~9~respondence ar~ intertwin~d. (For the less compressed original, 
•• t.).: ft ' , • 

r, v. Pu~m' 1978. pp.lOZ-107.) This aecount of the reliability of. learning 

,may sound ~ery' trifli~l: but it has rather remaxkable implications when 
., ~ /' -t> 

, '. i 
its application is transferred from teliable 1cnowledge about ordinary 
~,N • 

'. fi \ 

material' obj,~c~s, ~ to relif.ble ~owledge about say J elect~s., Surely 

. thel'e 15 such knowledge; and Professor Putnam's 

, 
() Cl ,1 .. 

f~voured mode of explana-
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tion would account for su ch ,knowledge in terms of the existence of 

.' c el~ctrons. Electrons, on ~this view, cannot b~ mere theoretical constructs, 
, ! 

on the contrari, when ~eci~~tatk about electrons, what they say is true . -

or false in virtue of ~ way electrons are. not in virtue~of the 

simp1icity of the theories they construct about electrons, nor in virtue 

of the nat~re or degree of conformity those theories have with the 

observable data base, nor, etc. (v. Putnam 1978. pp.19-2S). - Note, 

however. that empirical'rea1ism wou1d be empirical1y,refuted, if it 
, 

turned out that knowledge about 
~ , 

~1ectrons was not re1iab1e. And 
" , 

knowledge about electrons might tum out not to be reliable in more 

than one way. Of course, it might be true that any theory postulatlng 

eIe~trons would eventuaIIy Jead to faise predictions. but that is not 

the interesting way in which realism about electrons cou1d be reÎuted: 

The 1nteresting way that realism'could be refuted woûld be i~ the suc-

,cession of ,theories postulating e~ectrons were such that successor 

'theories acce,Pted as better than theïr predecessors failed to preserve , , , 
, 

~he approxima te t~th of the propositions about electrons contained in 

the 'earlier theories'. For if the truth-value assignments to preposi-. 
tions 'about, electrons were unstable, there would be no reliable know .. 

'\ 
Iedge about electrons as such, and then there would be nothipg that 

realism about electrons could explain. Realism wou~d be a superfluous 

hypothesi$, and if the complement of realism is anti-realism, then 

anti-realism, wou Id be correct. 

'Now it should be c'Iear that realism in this vein hàs no obvious 

application to the problems of legal theory that ve~ Professor'Dwo~kin. 

Granted, it 1s undeniab1e that lawyers may have reliable knowledge about 

th~' la",; but it would b~ l~ic;rou$ to decl~;e one's "r ealism" by proposing 

l· ; 
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~, ' 

say) that a lawyer's reliable knowledge abput contracts is in part 

causally explain~ by the existence ~ contracts. It surely cannot be 
\ 

Professor Pworkinls claim that legal positivists, whom he calls anti-

realists, deny ~ existence .2i ,contracts. The suggestion would be 

incredible. 
, 

Nor does the realism/anti-realism distinction. drawn 

along'Professor Putnam's lines, readily lend itself to Professor Dworkin's 

defense of ORA. For the point of ORA i5 that even in hard cases - in 

legal disputes Whose resolution is not determined by snr clear rule oÏ 

law laid down by some institution in advance, in legal disputes whose 

resolution is inherently potentially controversial - there is nonetheless 

some right held by one of the parties which determines the prop~r reso-

lution of the dispute. But the fact that such rights in sucb cases are 

tbemselves contro~~rslal entails that there is no reliablè knowledge 

that aniône has ab~ut snch rigbts that has to be e~lainbd by the hypo-

thesis of reali~m with regard te those rights. In any case, the whole 

idea of providing causal explanations f~r the specifie reliability of 

1 awy ers , knowiedge of the,law seems, as.~ programme for' cognitive 

psychology 1 very oddly skewed. 

Professor Putnalll' s empirica-l realism, however, has \~y-product. 

The by-product is a determination of the minimum content of any realism. 

This ~y-product emerges from common sense consideration of the fact any 

. ,-

., , 
1 

, 

explanation of human cognition lIl1S~ allow fOT the possibility of huma~ ____________ ~~ 
~ - ~ ~-' -~. --- ------~- --- -- ,--~ --- -- \ \ 

enor. !bat is, .it JllUst be possible" for example, that a person might'\ 

!!!! to. see a green obj ect presen~ed to h.im and that there not be a 

gr.een obj,ect presented ta him. The existence of 'such possibilities is 

a faet about human beings. Now let "warrantedly assertible" represent 

aa,,4.4 

, , \ 

\ 
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any anti-realist subst;i.tute for the adjective "true" classical,ly under­

stood. That is, let_warranted assertability be defined in terms of,the 

satisfaction of whatever recogrtizable conditions.an anti-realist might . . 
put forward, as for example, the kinds ~f conditions associated with , 

constructive provability in mathematics, or with effective verifiability, , , 

or with constructive prov~bilit~fr?m the axioms of,curren~ly accept~d 

? physical theory, or with effective falsifiability, etc. Th en , the fact 

of thè'posslbility of human error will make it the case both that 

sentences, of a certain fOTm are ~, and that such sentences ~ ~ 

deemed contradictory if 'an anti-realist notion of truth is ~ubstituted 

for the pre-theoretic notion. The form of such sentences i's given in 

the exatnple 

(51) "Pi" might be warrantedly assertible, even though ruPi . 

Thus, in the case of the suoject of an'experiment in visual perception 

presented -'with ~ object, ~ i~ ~ green. it may be true that 

(52) "The abject presented is greentr might be warrantedly 

assertible,even though th! abject presented is not green. 

Sentençes lixe 52' which are in the fOTm of ~l' will be true if. for' 

aIl thât recognizable.conditions may warrant. they warrant th~ asserti­

bility of the sentences m~tioned in such sentences, ev en' when the 

sentences thus mentioned are !2!.!!!!!. This shows that anti-realism's 

"warranted assertibility" cannot bé straightforwardly substituted for 

truth. por the anti~realist admist ~hat: 
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"Even the crudest attempts to state, in (an 
expansion of) a given language, ,the applica­
tion of the predicate l'true" ta sentences 
of that' language must ... yield each instance 
of the equivalence thesis Le. an instance 
for each sentence "P", of' a sentence of the 
fom '1 1 Plis ,true iff P".:." 

,(Dummett 1973, p. 463) . 
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Presumably this constraint i5 imposed on anti-réalist contruals of the 

predicate "i5 true". as it is on realist contruals. Suppose that this 

is 50, ,nd let the anti-realist truth predicate be "is true '1, cor-, 
" w 

resp,?nding to the predicate "is warrantedly assertib1e". Then the 

sentence mentioned, in S2' v:i:z. "~e abject ,pr,esented is green", will 

have as an instance of the e~~valence thesis 

(S3) uThe abj ect ,presented is green" is true
w 

iff the 

obj ect pres'ented is green. 

Then, substitution of provab1e equiva1ents in'S2 yields something like 

" 1 (S4) It ~ight be t~e case that the objett presented 

is green even though the object presented 15 not green. 

(The provability of the equivalents cames trom the fo~l theory of 

,truth that the 4nti-realist constructs.} Now there is a reading of S4 

in English 'which allows S 4 ta be non~çcmtr8dictory J but that readj.ng 

would defini tely be Wlacc,eptable ~o pr1essor. Putnam. 

clearly that 52 should he read on the model of 52' 

His idea is 
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i ) The following is possible: that the sentence 

lIThe' obj ect presented is green ll bé warrantedly 
, " 

assertible, and yet that the object presented not ' 

be gre.en. , , 

135. 

Applicationt:of 5:; then yields 

(~41) The foll~wing is possible:' that the abject 

presented be gree~, and yet that the object presented 

not be green,' 

" Since this contradictory result arisès from a perfectly general proce-

dure, the anti~reali:s't cannot admit the 1lruth of sentences of the form .;..;..;;=..;.._--....._....... ----

lias the an'ti-realist a reply to this argument? Talce some 

sentence in the fo~ of SI; S2' ior example. ,52 will be true in case 

some error on the part of the subj ect of the experiment is -due ta some, 

neurological distortion ~ it is the case' that the absence of such 

neurological distortion is not ta be counted' among the recogni:z.able 

conditions of the warranted assertability of the sentence "The obj ect 
~ , 

presented is green". This la st condition is 5urely properly thought 
. , 

of as both imposed upon and fulfilled within Any account of the condi-

tions on warranted assertibility; the anti-realist who would deny this 

"'" rend ers his position, 1 thinlc, indefensib,\e', If, per contra. the c~>ndi-, ' 

tion, Cl of the rec~gnizable absence of neurological,distortion ~ere 

amang the conditions for the warr~nted assertability of "The object t 

presented is green". a çUfferent sentence' might be constructed. viz. 

1 

i 
1 

',' 
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"() (55) "Condition Cr obtains" might be warrantej:l1y 

as!)ertib1e even though 'IIe1 • 

Here the argument ~gainst the anti-rea1ist would bfgin again. 

136. 

In general. the'doubts that arise about a realist argument 

like Professor Putnà.m ,'s have their source, l think, in the feeling tbat 
1 

an anti-real~st need not, and in fact would not, allow the set of 

recognizable conditions warranting assertibility ta bJ SO vulnerable 
. ' 

to mere accidents that might affect the peT~eptual or intellectual 
, , , 

capacities of speakers or hearers, and so destabilize warranted asser-

tibility. Warranted ~ssertibili~y, according ta Michael Dummett, is 

not a matter of any partie~lar speaker's entitlement to make an assertion 

(v; Dummett 1975a, p.119; though difficulties ma~ arise when a distinc­

tion parallel to this is applied to int~itionist logie - v. Dummett, 

pp.239-247); the implication is that in his particular situation a 

speaker may not be ent,i tled td make the assertion he makes 1 and yet 

his assertion may be ~arranted nonetheless, since even if he cannot 
, . 

provide justification or verification for his assertion still, the 

,nèeded justifiCation or verification E!!!. be provided, and this without 

any appeal that passes beyond ordinary human perceptual or in~ellectual 

capacities. ft., further implication might seem to be that is his parti­

cular sit~tion a speaker might !2l be entitled to ~xe an assertion 
, 

, but only because an assertionc-by-him-would-oè-iliiwarrantea;-since nei~her 

he nor anyothe~ huaan ~eing could verify or justify his assertion, and 
• j , 

yet it might still see1!l to him and 'perbaps ta everybodr ehel!!..!! 

the recogni~able condition~ War.r~ting an assertion by him obtain~, 

, . 
• ~~"""(t:;r-,i -:::'"-::l.,MWltot:.t\T ... ~; ...... ~,-'7; ... :.~-~--------
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50 that his enti~lemen~ to make an ,assertion wou1d fait te he cal1ed' 
• t • 0 

into question, with the resuit that his assertion wouid be enveloped 
. . 

in ~ subtle counterfeit of warranted assertrbility. This counterfeit 

of warranted assertibility wou1d be identified as a merely' alleged .... 
anti-realist element referred to in sentences of the form of SI: it p 

would be maintained, that real warranted assertability,~ not attach 

to, say, the sentence "Th, e obj ect presented is green" if there were 
i" 

so~ way of reeognizing the object presented as not green. The dif-

ficulty with an anti-rea1ist reply in this vein, is that it seems to 

aÜew that the "meaning of a sentence may be explicate~ in t,erms of an 

unkpown set ofre:cognizab+e conditions warranting assertibility. Thus 

in the case of S2' it might be said that th~ assertibi1ity of the 

sentence "The obj ect presented is green" really dres after a11 depend 

on the non-occutrenc~ of sorne constellation of unidentifled distortive , 

neurological factors. ,The idea is not in i tself incoherent. but i t 

would be incoherent for t~e,anti-realist to support it. This ~s 

because the anti-realist, i$ co~tted ta ,explaining the use of sentences 
, . 

by speakers in assertions, br reference to the speaker' s B!!!E. or the 

recognitable conditions that warrant assertibility. The postulation 

i of unJcnown sèts of ~ec:o~izab,le è~ndition~ makes such explanation 

impossible; since it is unaceeptable to say that a speaker' s grasp or 

under$~anding of those conditions 'is ma~ifested' in hi~ linguistic 

behaviour. when bf all accounts i,t 1s admitted that tl10se conditions 

~ May not be identifiable either by speakers or by lin~istie investi­

gators. The difference between the empirical realist and the anti-
J 

realist lies in this: th&t, whereas as the anti·realist looks for' 
, " 

conditions thJt My be ,understood by the speaker as .. rranting assert~on, 
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the empirical rea1ist looks for the causal factors that influence 

assertion by influencing the disposition to assert. In this respect 

th~ realist is not attempting to ~roduce'a theory of,meaning in the 

way that the anti-realist is; that i5. the e~pirical realist~ theory 

of meaning is not going to be coextensive with,his theory of under-" 

standing, should he develop one. On the other hand, an anti-tealist 

atte~t to accomodate the truth of sen,tences of the :form of SI would 

seem to violate the premises of the anti-realist programme according 
o 

to which t;he theory of mèaning .k the theory of understanding. In 

this way, then, sentences of the form of SI provide a kind of test 

whereby realist versus anti-realist attitudes cin be distinguished in 
/" / \ . 

, terms of the positions these attitudes entail vis à vis su ch sen~ences. 

;J " 

----...,. ~ 

Now i~ is clear l, l think, that if the, truth of legal propo-
, , 

sitions in the actual world is determined by t~eir identity or cor-

respondence, with the propo~itions of an ideally best legal theorr, 

then given any anti-realist construal of the notion pf warran~d 

, assortibility, it may turn out at a given moment "that recognizab1e 
, , 0, ~ 

conditionS in, the actual wqrld warrant the assertion of some 1ega1, 

proposition, and ret ~hat that ,proposition may not correspond with or 

be identical with .oy propositicm in an ideally best 1,ega1 theou at 

that'moment. This logical possibility'arises simply because any 

lawyer' s or judge' s understanrUng of 1egal propositions in the actua1 

world is not accounted for in terms or his knowledge of the' contents 

of an ideally best" legal theory. How a lawyer or judge actually does 

come to le,.;TI what individual propositions of law lReaD has been 1eft 
• 1 

undetemned; perhap.s"he'leams how\to use these propositions by way' 

of eODstructing approximations of ideal legal theories. but perha~s 

(, 
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l ' 
not. In any case, just beca~se the contents of an ideally best legal 

theory ne-d not be known to anyone in the actual' world, lt is the case 

that recogniz,able conditions may obtain which a lawyer or judge l1light 

grasp and understand i~warranting the a~sertion of a legal proposition, 

and yet because of some failure to have arrived at sorne knowledge of 
, 

the content of an ideally best legal theoTY, in making the assertion 

the lawyer or judge may simply be mistaken. That is, his assertion ' 

would havetbeen justified if anti-realist standards of justification 

we.re employed. but it remains the casé that what he says is wrong. 

In 'this way. legal propositions may be seen as passing a 

minimal test fôr .. "realist content tl
, despite the fact that their truth­

values are ,determined with reference te the propositions of an ideally 

best legal theory which do n?t meet this ,test for realist content. As 
.. 

has been repeatedly emph!,-si70ed, ther,e is no acc~ptable sense in which 

a proposition can be said to be included in an ideally best legàl 

theory and yet be false: in the case of propositions of ideal legal 
, " 

theories, inclusion in the best justified theory is, at a given moment, 

identical with t~th. 

And this is just the conclusion that has been sought since 

the beginnïng of Subséction 8.2. l do not say'ihat it is "plausible •. 

In particular, .ideal theories. in legal discourse can hardly be regard~d 

as playing the causal role petf~rmed by the objects denoted in empirical 

discourse, 50, th~t the motive for a realist construal of empirical dis-
, , 

cou,rse must be regarded as absent in the case of legal discourse. None­

theles~. the logiesl possibility, however,artificial, stands. The 

question now .is whether this not very substantial possibility provides 

a way of by·passing the charge of circularity levelled against the 
, ,\ 
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attempt to provide a realist interpretaticn for the propositions of 

law familiar in the actual world. 
" ' l 

The reader will surely have guessed that l have not engaged 

in the telling of thi's long story' with t~,e intention of giving it a 

happy enaing. , , 

The realism that Profes~or Dw~~in requires for the preser­

vation of ORA is a reaUsm characterized by bivalente. Every proposi.-

tion must be determinately true or false in virtue of something or other. , 

On this ~sis, the law of the excluded Middle can be asserted, and it 

can be ,used in the derivation of ORA, a? was shown towards the end of 

Section 7 in connection with a legal dispute between Heckle ,anà Jeckle. 

Unfortunately for Professor Dworkin, Professor Putnam is quite 

clear that the "type of realism he advocates,"' does ~ ,require !. classical 

logic and ~!!2!. require .!!!! assumption of bivalence Cv'. 'Putnam 1975, 

, p.192-l97. on the merely "heuristic value" of "op erational" definitions 

of non-classical. redist logic, 1978, p.34; and cf. repli,es by DuJll/llett. 

in, Dummett 1973, p.606f; 1978, ch.16; Professor Putnam does not explicitly , 

deny ,the' law of the excluded Middle, but he does deny the distributive . 
1aw for conjtinction, and thus violates the realist p:rincip,le of dissection; 

. 
v. Dummett 1975, p.93). AlI that is required for empirical realism is 

, ' 

, that it' should b,e possible for tl~ente~ce to be warrant~ly assertible 

in the actual world, while being fa1se. The appropriateness of calling 

the positions thus characte~ized "realism" lies Just in the acknow1edge­

ment which the positi:on entailSJ that things are not as they ar'e' as a 
, , 

matter of the mere say-so of human beings - things have a reality of 

their own.' ,Whether tbat reality is most appropriately to be e~acter­

ized in a tangua!! whioh inc~udes a classical' 10gic i5 an independent 

issue. 
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JIt follows 'from this that Professor Dworkin can~ot rely on 

the fa ct tha7 legal propositions pass ProFesser Putnam's mi~imal test 

'fo~ realist content, to give him the warrant to a~sert ~hat Tegal 

propositions are bivalent, that they therefore sati5fy the law of the , , 

excluded middle, and that their realist contents make§ possible the 
i ' 1 

derivation of DRA' from the law of the exc1uded middle~ 

On the other hand, DRA might he true. It might be tl'Ue in 

two cases: (i) ORA might be true ~y cqnvention,' This case has a 

special intere$t. but only. because it cou~dn't be regard~d as fulfilling 

Professor Dworkin'~ intentions. Professor Putnam points out that because 

~ non-realist appr~aeh to idea1 theorie's seems more I!lPpropriate than a 

~ealist one, it is possible to regard ideal theories as having certain 

features solely in virtue of huma~ stipul~tions to the effect that 
: ' 

theories not having 5uch features are not be'be accounted ideal Cv, 

Putnatn 1978, p. Il1f). He, goes 50 far as t,o suggest that only o~ the 
~ 

assumption 'that metaphysicai realism is incoher~nt is it possible to 

understand how there can be a'priori truths, even as a limit. It i5 

hard to resis;t the temptation to think that for Professor Dwotkin DRA' 

is true a,priori, and true, therefore, in virtue of what he stipulates 

1$ to count as an,ideai theory. On thi5 'view, a legal theory idealiy 
, 

best"at a given ~oment wQuld contain simply by' stipulation a lagal 
" r 

1 ...., 

propositioD providing for th~ resolution of ~very' possible legal dis~ute; 

, or perhaps more arbitrarily. one would have wished to say) a legal ,pro-
'If- .. " 

, ~ . ~ 

position 'providing for the resolution of every actual Iegal dispute, the 
o. ", ... 

merely po~s~ble 'ones ,I10W bei~g bf no account;, In Section l of, this essay 

l dismissed the latter suggestion because i~~see.ed ta make miraculous , "~ ... , 

the faèt th8.t contingently occurring disputes. shWld' he governed by ORA 

\ 
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while co~t~ngentlY non-eccurring di'sputes 5hould fail to be 50 governed.' 

But if ~i5 true by stipulation, there i5 of course nO' miracle .. te 
""i 

. btJkl~~1 "An idea11y pest theory simplY is on~ which i~ stipulated te 

:c~1t)rl\ the telrvant legatl propo~ition~ .. cP ~ 
'i'I~~II"( l ilt m~ght be thought that th~s ide~ about ORA is simply too 
li l ,\ ! r .' . 

fb II', ~fv d, ta, ge wdl'~h talking about. Such a reaction would, l think, 
1 \ l,il! . 1 . 1 

,~~IPfe~iure.. .'l'here are philosophers who believe that the logic of 
,JII 'III 1 . l " ." ' . 
'~~. ~atfon ~s' parksitic upon the logic of imperatives, and who believe 
:1 111['. -'t ,\~h Ibgic Qi imperatives is strictly para11el to the classical 

.. 1·, ,II 
~ !' pliQf indJcatives for which. the law of the excluded middle holds. 

,l,l, )" , ' " . 

e~~oIt~,~,e~i cas tafieda i5 one of these,. and in 1972 he published a pa~er 
- .11,1 [ [ .\' [ . ~ 

inllJhi~n e!maintained that for any aetion-as'cribing proposition, there 
li 1 1 -T l '.1 ' 1 

~~I\~' dJo~t!H pl'oPIsiti~n wich 'made the satisfaction br an agen~ of 
,'1[\ " l 'l' 1 \ ' 

~~t~er~~he ~~tion-.spribing proposition, or its neg~tion. the dut Y of 
,,1 l '\ I, 1 \ '\ 

s,e[l,p,rsbn: (v. Castanedll' 1972, pp.683.692f). On pr~fessorÎ'Çastafieda's 
, 1 l, ' 1t -

1972 aje unt, th en ,i for every judicial decision, a judge is either tmder 

Ob~i~a i n t6 l'each that deCi~ion, or under an Ob~igation not to~each ~ 
i t. '1 S ~ e i~ \ ~e judicia1 :as e, ~f on'e decisi"on is reached regarding 

• J " 1 \ \ \, , 1 -

a diSput.~, thèn the' only other possible decision is eliminat4'd. it l ,,' 

fOllbws f~m Ptofessor Cast~fieda's law of the exclùded deontic middle, - , \ . , 
'. \ -- , ' 

that either a judge has a dut Y te decide for the plaintiff or· the judge 
\ -

\ 

has a dut y ': t~ d~ci~e for' the defendant. 
•• lti> • 

This sOWlds very lIBleh like aRA. 
- ~... .' 

,It turns out, however, that it is like conventional ORA" Professor 

Castaftèda. holds thatJdeontiè propositions are trué in virtue of the' 
" - ~ ~, ',. -:J ... 

"endors_nt" that may attach f,o the imperatives cOJ"l'eS~ing\t~ th~s~ 
_ ~ : - 1 

).. . -
propositions, whether this endorsement 1II1st bé 'a matter' of consent or 
, '~ , -' 

l; "" • 

acquiescenéé ta 'the laws and customs of ,society. or'is instead a matter 

/ 
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orlthe recognition of?actians necessary for tQe attainment of some goal 

or pûrpose. But he recognizes" that the dictates of law,- custom, and 
~ 

practical reason ma)" not ~uffice to determine whicb ~mperative is to 

be endorsed f~om every pair, of imperatives pre~cribing~ther th~' 

satisfaction by an agent of 50.8 action-p~position or its negation. 

In such.casés, ~n order to preserve the t~th of the deontif excluded , 
middle, he assigns the v~lue "t·rue" ta that deontic 'propos'ition cor'" 

responding to whichever'EroPosit!on !! agent happens ~ ~a;1sfi of a 

pair consisting of an action-ascribing proposition and its negation 
o • 

• Cv. castafieda 1972, p~692; a result like this is apparently not uncommon 
J ~ l ' 

~n the logic of imperatives, cf. 'LeDDllon, p.55f)'. On an account such as 
( 

this,' if Hercules, per impossibile found in a given case no reason to, 

endorse one,judicial 4eci~ion'rather than another. but in spite o~' thi$. 

decided 'the cas'e arbi'tra:ril'y, then he wouid be deemed to have had a 
, . 

dutr to decide as he did, and not as he did not'. The leg~l J?ropositio~ 
1 

regàrding the rights of the parties,to the dispute with regard to, a 
1 

decision in favour of either of them would be included in the current 

'id,eally ..... best legal .theory, aM ·the truth of the corresponding legal 
~ " \\ 

'h , 

, . " .~ 

-l' l • "" r 
propositiOn in the actùal world WOJ,lJd have been detemineà, "realistically", , - , 

. iA virtue of Profess,o~ Castafteda' 5 stipulative approach to truth o,l 
• , , 1 • 

o deontic' proposit.ions. (In ~lùs 1975 book 'Thinkins and D~1nS:d Professor 
~ • ~ c;l ~ 0 • " 

o Cish~e4a a.bandoned the exclusion of a deonti~ aiddle, but retained ' " . 
~ , 

.~~ 0' 

ei.éiuded,aiddle for iIIpe:atives - v. castaftecla ~91S, pp:241-24S,137ff.).· ' . { .. , ' " . 

A redUt interpretation of lelal propositions in tbe actual vodel vh:Lch , 
,~ • • , • 1"- ' • ". ' 

satisfied ORA in this aanner'would have to be regarded as unacctptable. 
t . 'J '. . ", 

... ,. ... 1 c 1 ~ 

" , , • - f 
\ ' . . .. ~ . ~ .. 
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-H) DRA 'might oe preserved on a. realist intel'pret~tion of 1egal pro,-

positions i~ quite another'way. ,The difficulty is to say precisely 

what this oth~r way i5,. ORA, wou1d be preseived in a desirab1e way iff 

it were not preserved mer,ely b)' :,col\vention or stipulation. But' what 

does ,this mean1 °One wa)' ?f explaining what, it means would be ta say· 
, , 

that ORA would be preserved and not by convention, if the propositions' 
11 \ r t .' 

it required. regarding the rights of individual p1aintiffs and defen­

d~ts ~h individual cases, ~e~e included in an ideally best legal., thè'ory 

at ,1 given de !! thearems !!!! ~ !.! axioms. ~n that way aRA could 

be regarded ~,following from' the ideal theory ~nstead of constituting 
.' , fi , 

it: But in order for people to aSSure them~elves that this might be 50, 
-li 

the theory ~uld have to be thought of as m~re than a coileetion of 
~ 

sentences ,produ~ed by an ideal j~dge:, The· theory would ha~e ,ta be lai4 
, . 

out systematica11y, an~ an explan~tion ~O~ld be required of the infér-

ence patterns whereby'one proposition' might be'derived from othexs. 

Moreo:er: this W~Uld hàve' ta b~' done in a ianguage that p~ople already' ~ . " - l'... ~ , 

• Wl.d~r$toçxi. -: It, w~~ld be of nQ help. tp ,anyone 'if Hercules' we;re silllplY 

to "eàplaj.n" the inclu.sion of certain propo.fition5 in t~e theory 'by 
, '. - . ' -' , ,:, ,,' \. 

.. , \'·1 

l'lJlerely announcing, that they w~re IItheo'J,"e1l1S!' Qr "8JtiomS" Iilr that-many 
" , " ' '. ,', ' '.' \, ' " 

of ~hem was "1IO~e. consistent" "ith tiê ,total.:,bpdY of theo~ than tbeir" 
'.' , :, ... ,' , 

negation~. ~~~,j~5~,a~ the,p,toP,ositiQns req~~~ed by ORA .ight be 
, , 

includ,ed, in 'an Ideal legal theory ,by stil)Ulatiq~ or eonveJI,tion. 50" - - ~ . , ." " - . . . ~ ", ... 

once that were ,~one, it m~gnt'be,declaréd '~hat such propoSitions were 

~ conYe~~~o~"~e;d to l;e "!~o:e :,c~Sist(m~" 'ltith t~e tbeory':' or "b'etter 
,', .1 

\-, . 
" justifi~'~ than ~~i,;r negations. or- "theorems" and not Il'axioms''. 'Thàt 

'~ . , . ,,;' , , 

.. ; is' why ,people :w~ld have te, Wlde~st~ an ,icle&l :tbeory off their. o~ 
~ ~...,;) - ~ , 
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bats, if they were to believe that ORA was préserved by'it. Realism 

as it has been s-ketched out in 'this section is not sufficient to 

guàrantee ORA. 

But now'a full circle has been t~rned. At the end of Sub· 
" 

section 8.1, one ihterpretation of Professor Dworkin's realism was 

rE!jedted, b~ca.use the rea~ist fealur~s ,of normative !egal theories. 
1 

which were supposed 'to s~port O~ ha~ only been citcularly defined -

in termsof ideal theori~s, for which no realist interpretation,had 

beell giveQ. Now an ~ti-realist int~rp;l~ation has been given for , i.l .. 
, ideal leg~l ,theories, which al.lows a realist, interpretation of legal 

• , , j 

propositions in the actpal world; but again ORA remains unsupported; 

and must remain 50 until the features of fdeal legal tbeories are 

. spécified in ~uch a .'Y and tO.5Uth an ~te.t that it , .... 1 unrea50'­

-ablè to eXpect ~hi . .s ,to be done by snyone èxcept'a Hercules., This 
,/ 

means, however, that as far as the iogic behind ORA is concerned, 

'Professor Dworkin seems to be'whistling in the dark. 
1 ' 

In Part Th'tee of this e~say the argument that l shall put 

forward against ORA will be realist in the sense outlined in this sub-
J 

section. !bat i5, l shal1 suggest that an idèal legal theory would , -

, -J 
have a certain character, and l shall show that a~ interpreted theory 

\ 
,having that character would violat~'ORA. The failure in the idea! case 

, .' ' 1 

will silo", that ORA will fail on a realist interpretation1of legal pro-
" =. 

,posi tions in the actua.l world. In line with at least Professar Dworkin 1 5 

, proriounceJllent~ the i~eal th~orr wip be taken 1:0 ,be Rawlsian. in a sens& 

JI!8.C1$ prec~se br the log1ca,1 techniques' of' ~elfare- eçonOmics. In this 
, _ r 

vay, the argument wilt exploit·the qnlY,hint t~at'i$ ava11able abqut 
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the sort of theory Professor Dworkin believes to be ideal. The inter-

, pretation of the ideal theory itself will be in terms of truth condi~ 

• tions, a full, comprehension of which wo~ld be far beyond the eapacities 

of 'ordinary human beings. Moreover. the truth-conditions will be such 

that although legal propositions maynot themselves be bivalent. ~hey 
, ~ 

will be reducible to bivalent propositions. Th~ question of whether 

lawyers happen to agree or disagree over the truth or the warranted 

assertibility of a 1egal pl"op,osition in the actual world will not touch 
/ 

the-- actua-l trothvalue assigned the ,proposition. 

'But before beginning Part TItree. there are' stiÙ some 100se 

ends l should like t9 tie up in eonnection with Professor Dworkin's 
, , 

realism (or anti-realism) and his reliance on Hercules. 

/ 
c 

8.4 Models of 
of 

- It is possible to investigate the properties of non-elassieal 

logies by providing a semantic: framework for them in a classieal meta­

~ language. In particular, it \s possible to do this. for\intuitionist 

/ logie, wh.ich i5 'a logic' proto-typieally < suited_ t:o---ariÙ~l"ealist inter': 
~ \ ---

---
pretatiOÎ1; and it i5 possibl~~o--do-this for intuitionist logie in terms . 

, ~~ 
.------ " 

of treeordiagrams--wtloSe nodes represent the possible sta~e~ of infOrmàtion 

. in which an idetli%.ed matheJll&tician finqs himself at given moments of 
, 1 u. ~ • ~ - 0 Q ,-

. time. 'In each' state the mathemaiieian -h, reprllsented a~ havihg ascer-. 
tained the trut~ of various atomic 5tat~ts and as being able tQ 

.. ~ f ~ ~ ~ '- " , 

d~uce 'from these lIlOre COIllpf,x statements. From eac:h staté he may 

proeeed to a la.ter sta.te in whieh he as certains the truth of further . 

• • 

, \ 

., 

", 



() 

• 

l , 

147 . 

. ' 
. atomic statements, or else he may fail ta as.certain t~e truth of any 

, " '," furtner atomic'statement so that no further complex slatements may be 
t ç. 

deducible. Now there may De difficulties in determining precisely in 

whàt ways an to what extent a representation of this Und "gives the 

,meaningll of
1

items in the intuition.ist abject lan~age (V. ~ett 1977, 

pp. 1-208; ~on the defeets of Kripke trees; pp.403-418. on the adequacy , ' 

of Beth trees as a semantic framework, but not as a se~tics for 

intuitionism); but at leut it can be seen that representations 9f, th.is 

Und are' "well-motivated" for àn accoUllt or mathematics that dir,ectly 

relates the truth of mathematical propositions ta the theoretical . 

activities of which the propositions are products (cf. Fraen\el et al. 
J 

p. 24Sf~. 

The.' details of st,lch representations in connec.tion' with intu-

itionist logie are not to the ,point ~~re. The point i5 just that an, 

attempt ta represent the truth of legal prOpositions in terms of the 

theories 'constructed by an ideal j udge finds a better analogy in the 

ideal mathematical theo'rist of th~ semantics:for intuiticmism. than in ~'" 

~ 
the ideal obser:v~r of Professor Pirth' s ethical theory. Ip saying th~s, 

l do nOt mean merely to indica,te~1~t a ~general way that Professor 
, -

o • 

Dworkin' s~ega.l theory may be more closely re181:ed to. anti-realism 
, , 

llnd _rre d~sta~t from realism than h', appears to think. though l am 

ce~a~n' that that 1s 50. What t want to highlight is the fa~t that 

ropresen~,::eion.s in teflllS of a hypoth'etical ideal theory-builder are, 

parasitic upon avai;lab Itl notions about ~at could actualty count !!,~ 

acceptable theoty. Bècause the language in whiCh Professor Oworkin 

describes "ercules as a tbeory-builder 'is DOst h~tÙrallY interpreted 
- - l ' 

-' 

.. 
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should perform certain feats of theory building; and possible' to 

imaginé. too. that in consequence, for any legal problem that comès 

before him, he is always able to de,rive the conclusion either that the 

plaintiff has a right to li decision in his favour, or that the defên-

Jant has that l'ight', At le~st, w.e can fOrin an imaginativ,e ficture 

, - .~ 

of 'someone whom we identify as an ideal judge, and we 'can envision how 
, \ ' 

things would seem to us if we ~elieved that he a1ways reaçhed the one 
--' --- \' . '\ ~' 

right answer to each legal questli'Qn. Sut the trouble 1s t'hat this 

picture outruns the notions of justification t'hat We have. There 15 

simply no compelling model of linguistic behaviour 'accor~ing to whi'ch, 

as ORA requires, for any proposition whatever, if a res/no question' is 
, . \ " , \ . 

asked wi'th regard to that proposition, either an affirmative or else a 
, , 

n~gative answer is reasonable or justifiable. This will be'so no 

matterhow idea! the,imagined respondent.,', For some classes of propos!-, 

tions. justifiability fdr one of the affil'Jl'ltl.tive 01' the negative ~an . 

be shown 'to 'hold; for others not. The class~cal propositional c9;lculus 

is decidablé; the clàssical predicate cal c,,:lus, , i5 n.Dt except 'in the 
.1 

\ 

'monadic case; 'the intuitionist' monadic predicate calculus 1's not decidable. 

The ve"tY queerest fea~ure of Professor Dworkin's whole approach 15 that 

he seek's to guarantee the bivalence of all legal proposit~on~ br 

appear&ng ~o th~ outP\1t of theoties, \ri1en ft ls vel! known that man)' 

'theorhs "DluSt' be sue.h that ,for ·some propod:ti~ the theories aannot 
. 

be ~ to generate, either the propo~itions or their tlegatipns. For 
, ~ 

~o.eone whose linguistic behavioilr i5 gove-rned by the deduetions, h~f ' 
, ' 

makes, it w;ll simply, not °be rea$onable- to answer yes or no to any 
,'t ' • 

. yes{'!'o ques~ion wha:hver. If it is' l'easonable for a superhWq8,D theore­

tician to 40 sa with regard to legal questions, that IlUSt b, in ,virtue 

~~------~----~"--------------~ 
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of certain properties of 'le'gal propositions which Professol:' Dworkin ' 

, has not even hinted at. The appeal to He~cules in this connecti~n is 

therefore illicit - illicit because he is characterized more like an 

'ideal mathematiciaRl than an ideal observer., 

1t might be objected that the res~riction of reasonable, 

linguistic behaviour to beha~iour governed by deductive reasoning is 

un~airly prejudicial to Professor Dworkin's case. Hercules 1s ess~tially 

8 theory-builder, not a theory-user: the ide~that he merely:performs 

deductions from premises he has 8t hand harks ba~k to the discredited 

secret book theory of legal propositions. But if his behaviour is. 

governed by anything a~alogous to inductive reasoning or inductive 
, , 

generalization, the situation for Professor Dworkin is even worse. Q 

Il 

,Every j.nductive. logic~st come to grips with ~e lottery paradox~ a 
• 

~radox consisting essentially ~in the fa ct that in some cases, a dis-
... ..., ~ , 

junction ~st be regarded as inductively acceptable,'while aIl ,of it5 

disjun~ts DlSt be regarded as inductjvely unacceptable. The analogy , 

to the legal case i5 obvious: a logic of i~ductive acceptability will 

, allow the following trio of second oreleT .1!o'gal propositiOns ta be 

conjointly true in some possible situation. 

\ 

1) ~'Ei~htr the plaihtiff in th~ case at bar has a right to 

a decision in his favour. or' he doesn 1 t, '\ is justified. ' 
, " 

2) lfThe plaintiff i~ the case at bar has a right to a deti­

sion in his favour. Il is unjustHied. 

3) "The plaintiff in the cde at bar has no right to a deç,i,:", 
,< 

sion in his favoÙr. nn ,is unjustifield. 

Accol'ding to the csnOIl$ of inductive 'logic, joint assertion of these 
, , 

proposi,ti,ons IÙght be reasonabie. 

,-<-

If in 'the legal context joint assertion 
,,( 

. ' 
;,' : , 

j 
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of them would Dever be reasonable, that cannot be because of the nature , , 

of inductive reaso~ing. (1 would xemind the reader that patterns of 

o inductivE! reasoning need not be held to be radically different iit th~ 

\0 

, • f 

"practicalu case as cOlllpared with th' "theorètical" - v. ltarman 1976, 

p.4S1 . j . Cohen 1977, p.127. For treatments di the lottei paradox, 'IT. 

Levi, pp.38-42; Harman 1973, pp.155-16~; Lehrer, pp.192-196; Cohen 

'1977, p.321f.) Aga in 1 there is no general ~el of rea$onable linguistic 
. '. 

behaviour that rend ers ,eompelling the picture' of Hercules justif~ably 

p~onoWlcing judgelllent in evel')' case. Whether that picture represents 

-a· real pos$ibiUty of not, i5 'undetermined 'by anything Professor DworUn , 
says. 

,. 
It might be obje'Cted at--tnispofnr-that the testl'ictlon of 

reasonabl,e lingilistic .behavioul' ta be~a.viour governed by the canons of 

d~uctive logic and Qf an induèt'ive 'Io,gic. that applies at the leve! of 

individual sentences i5 ~fairly prejudicial to Professol'> [)warkin' 5 

argument. Hasn 't it already b~en shown, that the acceptabUity of a 
. 1 - ,.' 

~egal pr~position cannot be t~5ted for that proposition &lone. and that 

whole theories must be eompared. In that cue it could not IIIilk$ sense 
. . 

to .. rej ect !!l t~eories that contained 2) above', and !:ll. th~r~es that 

eontained 3). If sentence 1)' above is true. then one of 2) or 3) IllU5t 
o • 1 ............. 

be faise~and the lottery paradox 'cannot create diffieulties fof induc-
,.~ 1 ~ "" , , 

tive'reasoning that i5 holistic. Of course thi! objection'is ill-taken 
,. • '1 ~ , 

, ',. .ri , 

in t~~ . sense- in which it i$ intended, for the hoU,stic solution to the 

'lot~erY p~rad'ox ifs jU5t to say that cete~;;buS 'thçl:'C! is noth1n~ 
ta. choose between a 'ftheol'y that makes 2) f~15~ and a th~;y -tnat 'makes 

3) fa.lse'. l'he reasonableness of asserting one rtLth~~ thân the other is . ,,~ ~ -' /" 

. 
.oc " 
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justified remains in question even if inductive rea50ning i5 holistic. 

But independently of this, the appeal to canons of acceptabi~ity for 

whole theories 15 interesting because it ra,i~es another problem about 

the justification of leg~l propositions. The problem is that if 

'theories are constructed at aIl in such a way that each of ~hem has, at 

least one, consequence different from the consequences of .!!l other 

.theories. the canons that'rank~hem cannot be applied,to aIl the pos~ 

'sible theories'that can ~e constructed. because the class Qf aIl pos­

sible theories tha~ can' be constructed in a language cannot b~ enu~erated. 

The resuIt of this' is that there can be no computation once and for all 

of ranldng of \a 11 possible tb-eori,es (v. Putnam 1975b, pp.284,290,102). 

11lè méaning of, this result is that more and more inclusive classes of 

theories can be ranked 50 that there win be better and better ranklngs, 

but, there can be no "hest" ranking tl\at can be carried out. 1hus, 

cho~ce of theorY will be a function of ~oth the canon of acceptability 
, , 

and the incompl~te class of theories .. to which it is applied. This 

imparts an inhererit vagueness ,irl'to any ass~gnment, of truth values to 

legal, proPQsi tion~. 'i~ that· ~ssiinment iimadt! to depend on' the aeti vi ty 

of tbeory' cons truètion; i~~-~hiS applies even wh,en the theories are 
, 1 / 

'onlY imagined': profe/sor 'Dworkin bas· bbaarely argued, that the vague-7-' , \ 
'ness of the terms ,rii ordinary language -r be eliminated when the tems 

l' 

oceur in leg&'~,lropoSitions because the~e are within the law rules of ' 

interpretati~ which render' them precise (v •. Dwor~in -19?7a, p. 68f); but 

it ,turns out that his 'own cho~en ,truth-conditions for legal proPositions, 

makes the identity of the true legd ,propO,sitions ineliJllinably vague, 
~ ,1 ------ 1 ~! , • 

1 , , 

even -for a super .. theoretidan, even i.t a given moment. It is interes,ting 
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tnat ProfessaI' Sobel, for reasons similar to these Godelian ones. once 

expressed the opinion that ideal rule-utilitarianislD might have no 

consequences 'at al! for action, sinee there could be no identifiably 

best set af ~ rules, only sets of bettel' and b,~tter rules (v. Sobel 

1968 ~ p.lS6f ,fn.); interesting, too, that Professor Dworkin has . on' 

4"~ occasion nod,ded approvingly in the direction of rule-utilitarianism 

(v. Dworkin 1978a, p.9S). 
-

It might be objected that in spite of these general considera-, . 
tions, ORA i5 validated by the nlture of 1 egal reasoning because legal 
:' ./ u 

reasoning is !2!. generis. Pl:'ofessor James McGilvray once put forwanl 

this heart-breaking suggestion and something IiJce this is sa id by 
1 

O~C., Jensen in The Nat~,re of Letali Argument (pp. 7-31). The, suggest~on 

is heart-breaking because i t is at on~e a pl'omise, and> a refusaI to, 

honour that sama promise: it is simply al! attempt magically to iDmlunize 

the Iegal reasoning behind ORA fro,m.rany action t.ken to test its validity. 

1 shall now explain how t,o, construct an example of a kind of 
, • l , 

,,\ a 

reasonable l~nguis~i~ behaviour that is .!!.!& generis and confqrms to the 

law of the exclllded aiddle: 1 .select· JIIOre or less at random a set of 
------------ /" 

indicative setLtences ftom my week 15 reading of novels, newspapers. 

ma,azi~es~~ilOSOPhY texts. etc.; l transfor1D ~ch 'of thèse sent~ces 
into y~s/no qt.\.stiol1$; 1 have you, si t down in. IllY presence; 1 place a 

'loaded gun to' your h~ad and order you ~o answer the questions ône by 

one, eaçh within ten sl'Conds of'its 'bepaJ.&Sked. and in such a way that 
j' ,... 

1 will be able :to grasp SOIle ~tell~gible :pattern "i? yOUT re$flôtlSeSi 

you do' 50 suceessful~y, responcling in sequences consisÜng 'of two neka· 

, tive replies follow.ed hi an af',i1'llative reply. In 'the c~s~ances 

\ \ 
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your linguistie béhaviour is reasonab1e and 'for every sentence on the 

list,. ei ther i t or its negation i5 "held true". Is the legal reasoning 

that governs. the judicid patterns of assent and dissent like this? 

Evidently, if it i5 sui generis, it is not huius generis. Cuiusnam 

,generis? That remains t'o li, spec:ifi'ed. The'position 50 ~ar is that 

ORA is t,rue and t~at legal p~opositions are true in virtue the legal 

. ,theory ideally best at a given moment. From this it can be inferred 

either·that idea!' legal'theories are always decidable, or, that the 

canons of, inductive acceptance for ideal legal theories invariably -..../ 

uniquely !ietermine a best theory which, a:t least for a speciapy selected 
, ~ 

~ropositibn, contains 'it or its negation, even if the theory itself is 

not ~n general de~ldable. This is ~ generis indeed. 

The appeal ta models of reasonable linguistic behavio\U' 

constit':ltes not a ~ to anti-re~1ism but an'invitation to it to 
, , 

deny ORA. Professor Dworkin states that there are many disciplines in ' . 

whicb linguistic practice seems, to challenge, the 'anti·realist pos"ition 
. ' 

. (v. Dworkin 1977b, p. 8) • This seem5 to nie to be a serious mis-statement 

of, the situation. In Michael, Dummett's exposition 'of anti-realism, 

'sys.tematic considerations about language ·~se ~ langu~ge learni:g are 

\ '-usee! to derive geaeral principles êalling the propl'iety of some linguistic 

" practice. into qutstion. The mete existence of the prac~lces can hat'~:ily 
\ 

he sai cl to challenge proposals which demand the reform' of those practices.· 

The anti-realist ptoposals 'tan only be deféaud el ther if they are shown 

ta be inte~ally ~n~oherent, or if the just~fication of existing praetices 

outweighs the justification of anti~realism. ' But there ls no logiesl 

compulsion to re,a.rd the existen~e' of ~omepractice or othft as j'ustifying 

.' 

.. 

'. . ' 
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. 
itself. At least, this applies to Michael Dummett's anti-realism. 

Furthermore, and unfortunately for Professor Dworkin, there 

. are anti-realisms even more extreme than Michael Dummett'sj.namely. 
~ , 

those defended by Wittgenstei~ and more recently by Dr. Crispin Wright. 

Dr. Wright has argued that the theo~ of mean~ngmay in general have 

'ta be construed more behaviouristically than i~ commonly tho~ght. and 
\ 

if 50, it may have to take linguistic pl'actic~ as /given indep~nd~ntly 

of any çoherent systematic set of·rules ~hat might govern 'a speaker's 
• • 1 

or hearer' 5 linguistié responses (v. Wright ~7S~, p. 2,46f j 1975c.) Thus , 

he proposes that if people accept the law of the excluded middle, then 

even if anti-realism is correct, the law need not be given up~ rather 

it may simply have to be admitted that linguistic and inferential 

practice, should not be taken to re~lect any kind of systematic ~-. 
standing (v. Wright 1975'a, p.243f). Perhaps in the light .of an extreme 

Wittg~nsteinian con~entionalismt the objection that legal reasoning is 

sui gene~is has some force. 

Can Professor Dwork~n be an extreme' conventionalist in the 

JII8lU)er of the late Wittgenstein? My own reaction to this suggesti,on is 
, D 

ta be ~th amused and confused at the 5ame t'lme. If .tbe' suggestion 

were correct, l' bave no idea what its practi~al consequences would be. 
, . 

1 have, how~er. already suggested tha~ Professor Dworkin's theory of 
. , . 

'tbe meaning of legal propositions must be reganiec1 as a holistic one j, 
• , ,na 

, (, '. 

certainly there are well~known links betwee~ holistic theories of meaning' . , 

and behaviourist al'Proaches to the problem of meaning; and 50 one link 
, ! " 

aigbt be lade betw~en' Pfofessor Dwo;kin'5 id"s and an idea tbat 1s at 
l' 

least ft'equent.ly attr.ibuted' to the late Wittgenstein. , , 
In' the sue vein, 

, '-.7/ 
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, \ 

perhaps Michael Dummett 1 s rej ection of holistic theories of meaning 

could be ,linked up ~ith His relection' of Wittgenstein'); extreme con-
. ~ , 

ventionalism; this would provide. further evidence for~ least an 

affinity.between certain 1ines of thought, one of ~ich, at 1east. 

is clearly e'Vinced in Professor Dworkin's work. If it weren't the 

e~barassing intrusion of ORA, . one might argue that Professoor Dworkin ,; 

attack on legal positivism i5· better e:xplain~d as an attack on the 

atoDlistic nature of legal ,positivism rather than on its anti-r"alist 

v~olation of the excluded middle.. But ht1viÎlg'~ired these speculations, 

1 1eave it to the reader to draw conclusions. 

There h, however, one markedly Wi ttgensteinim sortie that 

Professer h~ made, wh i ch" in ~y 'lie", clills.for comment. ln "No Right 
o 

Answer1" Professor descfibes. an "enterprise tt in which the participants 

, undertake to assign. truth-values to propo$itîons about the characters 

in navid Copperfie·ld ",here these propositions are ne~ entailed by n the 

propositions that Dickens actually included 'in David Copperfield o(v. 
, . 

Dworkin 197711., pp. 73 •. 83). "He a1so ca,Us this "ente~rise" a llgame". 

and' describes a number of s~ts ,of rules acco~ing to which it could he 

plared. , The preferred set of rules consists of only a single recursive 
J • 

%VIe which operites· for a start on, just the sentences contained in the 
1 \ ' _ 

~ovel; 'and i~ is 'analogous \'0 the truth-colldi tions that Prof essor Dworkih 

proposes for leg~l propositiO~s: 

"'"1- • { 

"The rùles of this third fon of the gaae provide 
·,that a further, proposition about David is assertable as 
'.true (or deniahle as false), if that further propo$i-

'?1;ion prqvides a bettet (or worse) fit than lts 'nega­
ti'on with p:roPo~itions already establishQd, , because' 
it .explains in a lDOre satisfactory way why' David .was 
yhat ~e was, or said wnat he sa:id', or did ~at he d~d. 

.•••• (cont 'd.) " 
, \ 
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.llccording to those a1ready established proposi­
tions.. In fact litera:rY. criticism often takes 
the fon- of an exercise~ closer :to this 
third· fOrD! of excercise thari 'te either of the 
other two." 

(Dworkin 1977a, p. 75) 

• ,,~, 1 

~S6.·, 

.Accerding to ~rofessor Dworkin~ this form of'the game 1s sucli that the 

"-Ilumber of questions about Davi~ CoppeTfield for 'which:"a "right" 

answer is undeterm~ned :Ln the game consists of a class of ''very boring 

questions no one would wi~h to· aslc" (v. Dworkin 19?7a~ p.75). This 

game is ~held to provide an ana 1 ogy for judicial activity. d'th the - , 

ideal of "narrative consistency" replacing Uequality of' respect for 

persons1t
• 

The employment of a v,erbal game to argue for the possibility . , , 
of thdJwell-nigh universal satisfaction of 'the la", of the excluded • 
middlé fpr what seemS ~ Most unlikely class of propositions is quite 

Wi ttgensteinian. l''''think. Dut the emplo~ènt of the gamè in' an analogieal 

arguDlent about the actnal 'rules used in current practice in a specifi~ 
l' < 1 i' , 

and unre la ted. lingui~:Hc d~lJIain setDlS to me to be alien to Wittgenstein 1 s , 

clfaracteristic technique. In partieular the galle itself in this çase 0 
'. . . 

requires so JlI1ch linguistic sophistication on the pan of the . playet:S" 
\'v il>- t!i • ~ , 

that it cu hardly be used to illWllinate auy veTl specif~t linguistic 

pu%~le that arises in that' pra~tict .. ' 

The chief 1aterest of :the gaae lies in the peculiar vay it 

s~ems ta parody.realisa. 
\.... j > 

one's reaction -to, it can only be that if the 
" 

reali~ of l~gal rights and dutiès is} U detendnecl.. hi judic:ial ictivitYl 

cOÏllparable to the reau'ty ~f DaVid and Stearforth and Little Ba'ly êt' al.) 
, ,....,. ...... 

. . '. then legal rip,ts and 4utie. àre figlous ,fter all. ntis 15 not Jer61y . 

-'a job or a h~b~ie; Proftssor 'Oworkin in f.~1: SteM 4 be œ11 ~aplÙY . 
-:;..,., ' 
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aware of the implications q~,hi,s~~wn 'views. For i1:' is perle'~lP.b' c1ear ' 

that the propositions âb~~t , David Copperfièld, asserted, aS t.;J according 
, ; " ~'''",' 

the nile .,ft,the gue are not true ~ ~ Copperfield. - J:o~ the same' 
, ; 

lllight b: playecl py twp different ~,g! Esticipants. each set 
------- ... 

- foUowing the $~' l'Ule but playing independently of the other ·set. 
, \ 

Now- plainly. the order' in ~ich propositions.I8re BUt up, for èonsidera~ 
, ... .... "b .. ~ 1 ~ , 

tiOJi br the set,s Qf 'participqts will in part detenaine the totality' 
\ ' ' 

" ,0 " 

of propositions aboQ,t David ~ccepted as true at any givcm dae. This 
o • \ '\ 

15 'Ie':(use ~e _:ru~e ~es r~fe'-rence' to' ''PropO$Î~ions .1readY estabfished". 

: _ ~~:1if each g~, ,b~~S by ',condde;~n~ iL dÙf'é~t '~t~:i~ionJ the ' 

to~ities -of proposit\opS, accepted by one, group at a given t,lme 1118y 
" 

conta in the negati~ns of proPositio~ ~eé:~ted a.s ,true bY ,th~ othe,:, '" 
.." ... ~ ~ ~ . .,. 

group at the same, ~~~..-~us, Da;id liay e~ to S~b~Y' contndictory 1 •• 

p~ed.ic:a!-esi -:Th~ surely suggests tbat tb~~e 1s no David -fo.r the propo- '~ 
t ~_-- u 11' .-'''' , -' " 

~~---.. ___ ---~..---" 1,. ,), , 

·sitions~.f~ De tl1l' ofj if the propositions are tl1le they arè true nqt ," 
.-__ / ...___- <t ~ ,~ \, ',-

. ~i.nu~irtue of the ~ay David Copperfield is f but '~in virtué of the' fiction':' . 
_____ co;" • ' 

~ 0 , ' • 

/-" alizin, .activities of the diffe~t groups,' and David hill,self :drops . . ' 
• ~ ~ <7 • 

~t of "the pictu1'e. Of ~rse~ the rUle of the"", aigllt he altered 

·50 th4t as the ... continues to be playect by bath ll'ouP&,' only and 1111 
o 

COD;,uncti~' o~ '. c.rtain length 'are ~red - ,the length bei:q, det~r-

'.mec! by 'the UOUDt of tiM dul"ing which ~he ,..e hÛ 0 already heen plaréd' • 
" . ".. " " , 

" ' , <) j\ ~ 

aM the propositions ass.rt~ble as ~.,' are identified u :thos. ~ich 

" ,\ • ,11 .-.-.-

" , 
-' ('<, 
, , \J r 

• 1 .04 t1- ~ • -, . , 
'. ... -' l' . ' )', 

, 
\ 

" 
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In any 0 case, as far as 'the li t~l'ary' book theory~of legal propos~tiQns. 

. r 
game ,1.5, co~c~z:ned..,: t~~, int7oductio~ of hol~sllt ~kes the game appear 

éven .ore pointless than it would otherwise have seemed - for if· the , 
, \ 0 0 

abject of the gaM 'is to determitie the '!truth" ~f proposit~ofiS, why 
,.. J' U 

, , 

s~ould the participants vaste th~il' t~e.by beginning w~~ one'atomic . ' 
, t.' l l 

proposition, then' :considering 'conjunctions With:~wo conjuncts, and the~ 
c ~ t, ~ , , , 

three-membered 'ëonjunctions, "te.?', Why not si1liply begin wi th maximal 

cons~steJ\t sets of sen"tences, l;colllpt~e novels" as Richard Jèffrey says; 
~. 1)r \~.' \' 

. th~t h, 'possible worlds, 'each with a hist6ry ehding at the last momènt 
o , • 

, of the noveU Of a11 thé possible worlds in which the 'se~tences of 
~ li ' ç l' " 

, '" -:--..//' .0 ' 
} David Copperfield are true, the par~lcipants WOJJ~d choçse the one, whicb 

, ~ ~ . 
".. Q 

provided ther,be$t-!oexplanat1~,for David Copp~rfle~d. That tlJis is not 
, - ." 1 

" , a sensible enterpdse 15, c!'ear. ,but ',1 t seelllS ta lDe 'tbat it', is ",hat 
1 Q \~ ... 

'Professor Dw~rlcinst. galle amounts"to, if it is const~ed 
, "'~."I:,,; ~~... ~ 

to ubttairt ',br and 'l~rge the la",' of the excluded middle fOT fictional ' 
l '. 0{ ~ 0 l' ~ 

. /' 

as an\eff~ 

,) . d~~cOfrse. 

~' ',' . p.~,?fe5~or 1)worki~' c,Ùims that, only aj few v~ry boiin~ qùestions ' 
" ". , t l ' 0 

woulel ,he ~eft 'without a right u,wer "if the gUl~ was playecl accordlng ','" 
, ~ l Q 1 

\0 hÜ, lÎ'1e. DiO. ·Caesl,lr é1'oss, ~be JJu,bicon in the David ',C-opperfie'ld 
• 1 'l' • ~ _ • \:) ,. CI ~ f,. ~ Q "" 4 

~l~?, Porflaps a. world. ~Pl whic;b he didn ft ,better explainf David th~ 
- (.,.... ... ~ .' \" l Il v!J ~ 

,1;): .! ' _. , 0'1. () 

'. a i~ld. ~ whie~ ,he, clicl. ~ertdnlY .1:he ?~stion ,~e~~r Cae~at cro~.sed ' .. 

,'the ~ic~ in ,~e wor1d of David ,Copp!rfield is n6t bOl"ing. i~ 9j>eD.s· 

" , 

'0 

, , 
. , 

" ,( 

• 0 .. " 

" 

. '.? .:'. . ' . ~ wh~l~' n~ ~~,: -",Or,. ~lder another Und of we: in an intro-
\~ ' ... j! ::_' , '~'.' , 1'11 "" 

",., " dueti~ to ~rg~ Èlioi's Tbe,'Mill on the Flou, ~rdon ,Haight'expl&~s 
"- ~ \', c:;J ~ 1..' q .. 0 ~ Cl. 

.. ',", • 'to 'the: rud'u that'-ih. ,topoaphy ~f 'the DOvel' b eonfused because 'George', 
~ • • ,t..> , ,q, ~. , 1 1" 0 ,. _ , \ 

~1io~ o~~ ~itial"~Y _UlUar ~i~ LinCol~~:re. ~b.~e th~ novel ~s ~et"" 
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159. 

., 
o 

1 sa tha:t: the early' landscapes are reminiscent ~~ Wa:rwickshire, where 

George Eliot "was born; bu~ after the nov;l ~as in ),rogr,E1ss she visited ~iI( 

Lineolnshire and the landscapes ~f the nov~l change ~hile its setting 
. ' 

remams ~e same Cv. Eliot, p.vl. For the participants of Professor 

Dwol'k~n's.game, thi~ sort of :reas,oning appears to be,i~d.mi~sible; they 
, . . 

might be driven t~ conelude that really The Mill on the Flos! isn't . . ., t " , , ~ 
'set ~ England at'~11; perhaps in th~.possible world which best instan- . 

tiates ~e Mill on the Floss, ~he actionQtakes,p1ac~~n a planet other , 

f~~ Éarth;r-pe~hap!. ~e'Mil! on the Flos5 is science fiction. 

1 The problem of an' ,author' s i~co~sistenci ean be ev~ mo~e 
'serious than this, however, for Dwo..rkinian gamesters. Here are th'~ 

, 0 

comments of W.F. Jackson Knight, a translator ot the Aeneid: 

'''There are little misfits and in~ongruities in the, 
Aeneid,as ~e'have, it, but 50 tbere probably ar.e in 
aIl long ~itetary worxs~< especially thè gteatest. 
Th'e sue remark ~r action uy be attributed and in 
anot~r to someone eIse; and sODtetiiaes'·it is hard ' 
to, see how a perioc!.' ,of tue, or a. distance, squâres 
with what Virgil chas' sa.id in some other part of the 
poer..' None of thes* Uttle oversights matter. 
Possibly Virgi~ would'have correeted some of them 

, if he ha~ lived." 

(Virgil, p.19) 

, , 

, , , 
~ ,l~ wh~t Jack$~ Knight,says ls true, then ~ro~essor Dworkin's g~~ May 

'" u " (>' 

frecp.tenUy'be;'ilipossible. Fox:- '.giyena, litera:ry work containing any 
'c > 

contr~iction, h~ifevèr trifli~g, the assertion as true of its prop~Si~ 
~ \ ~ f\' 

tions, 'by the particip~ts 'Will, c~t' the. to the assertibil1ty of ' 

\ ev-ft 'p,roposit1on. This is not just' a silly probl":' , if 10g1e is 
l, ,0 0 _, ~' -

, taltes\ se'riously' as soaetlow -odelling theunderlring structul"e ,of ~he 
, , 

, l&n~,e people .use, then thé fact that people are willing to o,verlook 
, " '.. ' > J ' ~ ,t< ~ , ' 

" ,1 ;" > , , 

" " /, 

, " ,. ~ 

" 

(' 
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contradictions in fiction shows something about their undèrstanding of 
~ \ . , 

fietional language J 'and logicians, are rightly interested in ,this i 
. 

ProCessor John Woods, for in~tance. bas argued that the log~c of 

fiction is a modal logie, 50 that contradictiQns in fiction' occur within 

,the scope of 'suppressed operator an~ are naturally not understoaÇ as 

real contradictions (v. Woods, Passim). 
, , 

, ProfesSor Dworkin by, contrast might offer us a th~ory of 

mistakes. In the Mostellaria, Pl'autus' makes his heroine Philematium "1 . , 
th~ daughter of a non~~thenian~ th!s has the evidently, uninterided conse~ 

quence that as .a man~tted slav~ sh. could ~ot lawfully marry her 

A~enian lover; the issue is never ra;sed in the play, which has an \ 

ostensibly happy ,endin~ Cv. 'Plautus,'p~xv), Now it would be. one thing 
, , 

·to say that there i5 an ineonsistency in Plautus' plot, quite another 

tO' suggest that Plautus mUst have represented 'Plùl8!D&tium falsely, that 
o , 

she lIlUst hav~ been an Athenia~ after all. ~ecaus.e that better 0 e:icplains 

~he action of the ~lay. , Is-4:~~s how th~ lan~ge g~e is ;laYed? 
, , 

Professor Dworkin's remark about literary eriticism taking, 

the fOl'Bl' of his gue is ridicu1ous. Thé sort of reaUs.' a~out ficrionai 
• 1.. 

characters exemplified in the game is perhaps mos~ widely assoeiated 
, . ' \ . , 

with A.C: Bradley' s Shakeseearean TragedY. which app,ared in 1904; ",hen 

Bradl~f 5 naae is ·Jlentioned nowadays it 15 usually to clalm that per-
o , .. 

" haps he did not really espouse the naturalistic approach,for which he 
• • l -'. 

, 'has l?een ~o 8.lch revileti' ever sinee ,(v. e'.g. W,tson, ~.12,4; Wilsdn , 
" , 

Wght, p.v). :Wilson Knight's extraordinarily influentia1 The Wheel 

of' Fire, 'publl,shed in,I,93O and, int,r~uCed br T.S: Eliot, 'roundly' condemns 
-

the na~uralistic approach $Dd goes so far as t-o .. -e.r}bew even the use· of 

.) , '. 

/ 

1 
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the wOrQ "chara~ter" (v. Wilson Knight, pp. 9-12); in 1933 L.C. Kni~hts~ 

seathing attack on naturalistic approaches to character appeared - in 

an essay astringently eniitled "How Many Childl'en ~ad ,Lady Macbeth?" 

, in which Wilson Knight 15 cited wlth approval (v. ~Knig~~ p. 17. ): 

- one might compare Bern~rd Williams' JII1ch later remar~! "part of what 

i t 15 for Lady Macbeth to be a fictional woman ls tbat there are many , , ' ' ". t~ 

questions to which wlth regard to any real woman, therè must be anS'fers 

(though we may not know what they are). but which have no ,a.nswers in the 

case. of Lady Macbeth'" ,Williams 19731>, p. 71); or DwIImett's remarks about 

Hamlet's moustache (v. Dummett 1977, p.384f). Wilson Knight's influence 

~~~o be trac~ in 'the work of ev~n 50 conservative a critie às 

, C.S. ~wts, ~05e 1942 British Academy Lecture i5 called "Hamlet: The 

'Prin~e ~~o~m?"; Not. surp;ris,ingly. the prince is rej ected in favour 
... '\" , ' 

of the poea. _ ~e'at~a.ck on naturali5t~c a~roaches to eharacter ~as 
, , 

aost ·strongly ~ought in eonnection
o 
with Shakespeare's characters; but 

not long after Bradley,wrote Shakespeare~n Tragedy; Henry James began 
• • ~ ~ 1 • , 

to "t'ite the Prefaces to 'tbe New ,York' Edition of his lforks. whi_ch are 
_, i , 

videly regarded as laying ~he foun~at~on~ for abdern ~riticism of the 

~ove1. ~ès ProfesJor,·Dworkin perhaps suppose that these Prefaces 

contain ,Henry JàJIleS 'spe~ula;ions as t~ the cirCUDlStances and PloUves 
, ' , 

that llight best explain ~aracters 1 attitudes and. behaviour? ln the 
. , 

first of' these Prefaces, the Pref'aee to Roderick Hudwn. the eharacters 
'" • J. 1 • , 

of that novel aH' 'disCUssed; t1~~t is, HenryJ~sl treatmént of theID . , -, 

is 4iscussed,. the _jor po.iftt. f)f the Preface béihJ that structure of 
,\ \ " ~", " j ". • fil· , , 1 .' , { 

the nov~t can, he s~' \to ,b~ centred on ,~ow'land Nallet' instead of - , ' 

- " - - Jo' 

_ R9derick ~on, though ,J~s , d.C:lar~s tha~" he, was~ ~avare of this" 

'-~ Roderick-Hu4son •• ' vr'!tten in the _id-1870'5. With reg~ to -,th~ 
.. ,,2' ., , , :,' ~ j .,., ~J " '~ ,~, ~ ~'~ 4 

'l, ... ,) 

,. 
,. 
, " 

, 1 

1 , 

,1 
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"subject tl of the novel, James comments: 

"Reàlly, univet'sUly, relations stop nowhere, and 
the exquisite problêJD of the artist is etemally 
~t to draw~ by 1. geol8etry of his ow, :the eucle 
within'Whi~ they shall happily appear to do 50 ••• 

The prime effect of so sustained a system, 50 
prepared a surface, is to lead on and on; while 
the fascination of follo~ing resides, br-the same ' 
token in the presuaabillty somewhere of a cqnveniènt, 
a visibly appointed stopping-place~ Art wottld be 
easy 'indeed if 1 by a fond power dispoSed tp, "patro~ize" 
it, such conveniences; such simplifi~tions had been 

"provid~. We have as ~e case stands to, lnvent and 
establish them, to arrive at them by,~ difficult, 
dire process,of'selection and comparison, ,of ,sqrrender 
and sacrifice." . 

(James 1969. p.lO) 

162. 

Placed beside th!s passage, ~e awiul poverty of Professor Dworkin'~ 
! ~ 

fatuous vision of literary criticism, stands exposed, for the point of 

James' remarks is'just that there' is nothing to be gained'and every-
" ' 

thing to be lest in pretending thàt art i5 "realityll. And ,the bearing 
. ... ... :,.. . , 

of, this rint ~~ discuSSi~~S of'liter~~ ch,aneters, ~S that literary 

eriticism JIII,lst deal with questions about the construction and the func-
, . -

, ' 

.l!.2!!., of li~erary cllal'acters, in ways that would make no sense if 
, , 

\' " ' , 

f!tera!y chancters were to b~ regarded as having a reality independent 
, , ' 

, . " 

of li terary art. To maintain a Dworkinian reaHsll about li t-el'8ry 

characters ' is ~ i t seeu to' me t to i~ore ~at 1a1st be characteristic 

of 'ficttOna! modès of 11terature: 'Thë süiiestlon that ~terary criticism 
1 l 1 • 

\ .. , . , 

~gbt < or ~houid be carried out alQng Dwor1cinian lines appears to lI)e to 

be a recammeDdation in favour of the abdication of the critical fun et ion. .' . 
• , " v , . . ' r As a .literâry crit;'c. James h~elf well U!lderstood the uses, that 

dlarac;:.tets can have. ' Jdts','critical di5cuss~on f)f his trea'bllent of 
o ' " ~ l , • , • , 1 

H~iet~aStac1cp~ie, in the .Pref"te't~ The Portr*it of' a Lady can be 
, ,_, ',: JI ' 1 J F '1) \ , 

•• as' ~_thitig 'of a' pr,eeursor of the fuous dist1nctiÔ'n' 'Md. in 
" JI ,1, ; , 

, ' 

"\, b· 

, ' 

,\ 

,'. 

" ..,..~~ , 
<" 
~ ... ,~ :.. .. 
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Q. 

, 

E.N. Forster's Aspects of the NQvel between '''roWld'' and "flat" 

characters - a distinction that "r,ealism'( about Ùction i5' incapable 
.' 

of .king (v. James 1966, p.xvff; Forster, pp.:7s .. s5)., Northrop. Frye" 
, " 

perhaps the foremost 'living literàry criÏ:ic, has noted this flistinction ,', 
, '1 \. ' 

, , ", f -. 

and comments Wlfavourably 9n fotster's own preference in his novelistic 
.' . 

practiçe fol' life-like or ".round" charactel's as opposed to ,stoc~ 0'f 
, . , \' 

Itfiat" characters: "a contrast ,is marked .' .. ' between the refi~ed Writel' 

too finnicky for p~pular formulas. 'and, the major one who exploits tbem 
...,. " j 

TUthlessly" (Prye 1957, p.168)-.', 'lbe ,iujor one" ref.enecI to 'here 1s 
" " ; , , .. ~ 

Charles Dickens, and the nové! onder discUssion i5 David Copperfield. 
, ",. ' ~ 

Professor ~rye goes much farth~'than For~ter would: 
, . , 

"AlÏ life-lilte c:ha~cters J whethe~ in drama or fi,cUon. 
owe their consistency to the appropriat es,s of ,the , 
stock type which pelongs ,to their dn:ut c' function'. ' 
'That stock, type i~ not ,the' character, but it is as n~ces-
san' to the? character as _ a ske'leton is 0 -the 'actor who . 

,plays it."', " 

, ... 
; 

Fry~ 1957, p.172) 
, . 

This passage i$ quoted wlth 'approval in t~e le~d ng English,exposition 
... " J', 

of st~c:turali~t" Ütel'1t-TY c,rl;icisJlr, 1>r. Jonath~ Culler"s S~rUotUràl.ist' , 
j , • , 

Poeti~s (v. CUiler~ ',p •• 5). .-., . \ . '" . \ 

" l, have spent's~e t~ on this latter' beca~l!~~~è:s~~r _'~rltin 
.seems t,o have pla.ce.d, a JOoa deal,of weight. o~ the' fact' 'that on~ of his' ' , . 

l ,\ t , 

critics has j'accepted the :analogy,t be~een the David Copp'erfield galle, -' 
'5'6 .,' ", !J. ' Il, ., , 

wh'ieh ProfeuoI"Dworkin' eaUs "literary critidsfll", ,and l.w. (v. pWorkin" 
"... - ._ .. ~ 1 ~ ~ , . '" 

, , ,1 

1978a;- p.l32f). The ~it,iç b'Professor Mwlzèr, Who:calls ~e' &nalog)'.' 
, .' \ 1 1 ~ '" 'f, ,\ 

"unhelpfUl" (v .. Mùnzer, p~lOS6f). ".Professor, ~~~ ;'ises t~e',literal'Y," , 
question of bow IlUCh the d'clive.! ldfe, Maggie Verver,' in H~~ JaJDeS", 

The Gold.en BOW1, ·mows' ~t hft:hUSba1ld'~ affa~t Wi~"hft',~ mOthe1.'. 
, • " 41'" • ' , ,1 

• ~ J> ~ ",. . , . 
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164. , 

in-law. 
l ' , c' , 

Professor Munzer ~Ùltains ~hat thE;re .!!.!!.2. right, answer' -!,2., 

~ question. Professor Dwo~kin replies tt}lat if"this i5 Prof!ssor 

~zert s view) tl)a~ ~ -bec~Us,e ne "~ite,~" th~ qpinions of "Üte~ary 
"criÜcs o~ both osides of the!questicm CV."Dworkin,1978a"p.333; "cites" 

is in qUDtes,)' because P,rofessor Munze1' ~o~sn' t eite ''8, .~ingl~critic) . 
• . ' " Q. 

, ' 
p,rofessoT Dwork'in ~imselt àppears to believe that i1: is a °serious .. " ~ , . '" 

" ~ , .". 

" literuy q~esti,on -whe>h~r -bavid Cow~rfiefd ''had a hODlosexual affair . ' : "-.. .',' ' , , 
vith Ste~rforthlt, (Dworkin ,1977a, p.73; ,he cites no critics either). 

, " " • d 
.ln the absence of an;' referonce. to- either the theory or th& practice 

,\ , " . '\ \ 

1 ~ 'j , • 

of actua! ,lit~aty, cr;,..tics,' t'he discussfon of,th~se points ta.kes place 

, in ln ~~e~lèctual vacuum. It is hardly sù~rising that Professor 
\ ," '(, "" l' '~ 

Munzerts.que~ti~~ 1s not amang th9se·treat~ in Henri James' Preface 
" 1; ~ • \ 

"to The Golden @qwl. n9r in' Lean E4,el's ~nalrsis in' the l~Jt' ~olume of 
,j • ,~ 

his flUllOus bit?graphy (v .. Edel, "P., 208'-220); D'or 1n th~ discussions of 
• 'fi j ~ .. ~, " 

, 9 nie Go'iden' Bowl br GrahJUD Greene or Stephen'. Spend~r ;or F. W. Dupee ~r 
l .. '1 tf', -

J ... LM. Stewa~; the qU6stion ls not 50, uh boring as ,P'Oi:Utless, a~ 
, 

'as~ed,: for ·Prof4tss,or Munzer makes no at~el!Pt to raise it' in 'an, con--
, 4 '1 ~ , 

nection"with the novelon whièh it is'based. 'Like Prof.ssor Dw~rkints-' 
............... • 1\,: 1 

• .. Il 

,:' question about Davi~.'~d Steerlorth, i'CseelllS mereiy vulg"r. O~ c'Ourse, 
, ",'~ , ~ , ~ 

,Il .t. ~ 

to. be vulgar is not to ,be b~d: but to b~ point1~sslY' vul.~,r, ,in the-
, " ' ", . l ' 

seryic~ .of academie aw, un"haril)' be tbought ta be gooel\.·' 

. " ' P;of.ssor Dwo#kiJl ukes the point (tbat, er~ ii~s d~Sagl'ee'\ a'J)o~t ' 
- ' ' _\ i' '. \ 

the i~té~l'etation O,f t~~ nanaUv" ,line in, JDanY wo:r:ks ~ ,iction:', 'lhis 

is certain~y true. A. f~ous ad .iJllPO:rtant example conceJ'llS11 the. dev~l~­

',ment of the na~tive', liaI Par..a.1se Lost. Wbether Pfiradise Lost .!! a 
, " 1· , 

"work_ of fieU ... ". il DEr.ne •. ,,~uest1~ f~r. moruy TiCS; 

... ., ,~"',1 0 \ • • ·:.t.!; . 
• y~ ,~1,~ ( 1'~' .... , 

, 
! 

0, 

f 

l ! ' 

1 



"- 'j , 
, ' 

" "', 

() 

165. 

Great controversy has raged o~er whether thé narrative is consistent 

or not. One, might contrast LewiSî,,~ s A Preface to "Paradj,qse Lost" with 

Waldock' 5 "Paradise Lost" and It5 Cri tics .' If' Professor DwOrkin were 
/ , 

to be believed, aIl the critics ougbt, to liave been trying te produce 

the Most consistent nar~ative interpretation possible, given the,text 
, , 

of Paradise Lost. This 15 expressly contrary to ~aldock's aim 5ince 
( " 
he wants, , to show bow the structure of Paradise Lost caJ.l be bett-er 

under~tood on 'the assumption that it wa$ in part de\ermined by Milton's 

comparative inexperience and naived in, 'cOnnection ,,:ith narrative tech­

nique (v.' WaldOtk,' p.17ff). ,AgainJ on Professor ,~orkin 's a~count, 

aIl, the interpretations of Pandise Lost, a.re in comPetition, and only 

one of them cài1 be top 'intetp'retà.uon. That interpretation provides ,\ 

the true narratiye, of Pa~dise I;ost. The dis agre emen t' Is about which 
• 

interpretation -1S really'top interpretation. Her~, h~ever, -is a rather, 
, , 

differtnt view of the cODtroversies ~ich bave Milton as their 'cent-ré, 
, -,-,-~- - ----- ,~, /'~' " 

~,expressed by Professor Christoph~r Ricks: 

nOf the, needS to whi'ch he llinisters ~ 'one of the 
great,st b QUl' neec1 to co1llltit ourselves in pas­
sionat~ ar~ent about literature. N~t,as part 
of the academic,'inclustry, but beca.ùse literature 
1$ a supreme controversy 'coneeming "tb8 be$~ , 
tbat h'as ,been thought and said in tlle world" (to 
&dORt the :words 'which Mattnew Anbld applied to , 
culture):. By the 'ènergy and ~incel;'ity 01 his , \ 
poetry ~ Milton stands - as' no otp.~r' poet qui te.. ' 
daos - in h .. rtenin,'and necessary opposition t~ 
aU aesthe~icins, ~ld and new.'~ (Milton, ,p',";) 

j 

Professor ~orktn sells entireiy.unaware that the,coriflicttng inter-oO 
,~ , t' 
-' - , l ' • 

l, ,./j' , ' 1 

pl'etations t~, which, ~ worle Qf ,1iter.t~ ~y ii~,e ri'se are,',~~ be. ~a~~ed 

in tbe.~lve~,o and not just ineiden~l1Y) Ils a sort oFside-show to 
1 l ' ,,(1" t 

the:'~in attraction; which cons ùtS;;<Sf' '!lgetting the fa~t$t.,. Edlund 
/ J.l 1 .," 0 

1 
'''1 " 

" , ' . 
, ,;' 
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',', 1 , - / ~~' 
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\ 1 .' 

! 

, 1 

,c 

:. . ~ 

/ 
! 
1 

1 

" 

/, 

/ . -



.. 

'. 

.. . 
. , , 

.. ~.:r ~-J1t .... ~~~~ ___ ......... """--~ .. "' ... .,...........,. ...... ~_ .. .,,-.... .......... ...,..r-.. _ ..... ,...'_ ... f ......... ' ._..,_~ ... _~ ... 0-

---=-=-=:: ... ~~-
---=-;--

) , 

( 
" 

:A, 
\:J 

166. 

Wilson once Wl'ote an tssay ,called "The Ambiguity of Hehry James". As 

'~ 1t appears in ,the third edition oÏ The 'triple Thinkers. it ha~ appended 

to it two postscripts, ~ch of which significantly reverses interpretive 
1 ! ,] 

, 

judgeaents contained in what had earUer been p~bliShed. If Wi'lson 1 s 
, 

aim had been to comeup with a single tinified consistent interpretation, 

his method of publication.would have been ineomprehensible. But sinee, 

instead, it is ambiguity it$elf that i5 at the heart of the matter, 
, . , 

any hostility direeted asainst a aultiplicitY,of interpretations cannot 
, " 

,but_be thoug~t of as ill-judged., Ambigu!t>', multiple, i~terpretation., 
,~ , 

tension, contradiction ~ for great critics 1ilee William1:mp,SOD and 

Clearth Brooks, these are àt the heart of literary ,experience', At the 

end of The Seculàr Scripture, Northr~p Frye suggests that the interpre. 

tive exp~r.iencesQthat works of art and interpretations of works of 

lite~t~re aifora are such as to make a human being's situation a little 

lU, GO(p s: li tèratuTe, even for the interpr-eter. afforcls the < opportu­

mty of free illll;ginative creation. ,The poliferation of conflicti~g 

interpreltations is to he °encouraged. ,for the body of literature "is 
" ... '. 
, not an otdered bierarchy. but an interpenetrat1,!lg w",rld. where every 

" 

. , -' 

, unit of verba~ experience 15 a JIOnad reflecting all the others" Cv. 
, 
1 

, 1 

prye 1975. p.185ff). càtholitity néed Dot .mean lack of diserimination, 

but merely a w11Iingness to benef!t' frOll\ v$riety - "the l'eadet. the 
, . ' 

lJleIltal travellOl', is the boro of li tèrature', or at leut of what he has 
, 0 , 

re.ad" (v. prye 197~" p.laS). ,'Professor Dworkin, br corttras'f, in making 

David éopperfield "real", surreptitiously,manages to eliminate the 
, • • ,1 •• 

e~eativl~ of thè reade~ lm literari' experienCè. 
\,. • It , , 

" 

" 

, , 

! 

i 
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Professor Dworkin pallidly claims that literary critics 

assum~ the superiority of seme competing interpretations of literary . r 
works over others. 1his he cl~ims is argume~t for realism w~th regard 

to the value of interpr~tations.. Professor Frye 1 s view is pra'itic: 

.s~· interpretations, like some warks of lit~rature repay attention 

'more than others do. Of the ranking of litérary works~ he says Ithat 
, . 

"~e wh01e p~ocedure involv~ is an anxiety ,neurosis prompted by a 

moral censor ~ and is totaHy devoid . of content" (Frye 1957, p. 24) • \ 1 

have no doubt he would say the same about the ranking of interpretations. 
" . 

l cotlclude that Profess6r Dworldn' 5 one sus,tained attemp,t to 

present a ~rèdlble model of reasonable non-legal linguistic .. behaviour, 

, conforming to requiremen~s of ,realism 1s a dis~l ,failure. Anti-realism 

i5 a position ~!presslr tailored t~ account for lingui~tic behavi9ur. 

Realism, by contrait. bas ta'be reco~ciled with the 1imitations' of 

speakers and hearers. The idea of arguing for realism by.appealing to 
, \ ~ ! 

linsuistiè behaviour can only be jud,ed p~rverse. 

9. Final Doubts about Realism, Anti-~ .. liSll, and the Meaning of 
,'Proposition$' of Law i 

This is the Iast section of Part" Twp ,of this essa)!i. In a 

way· 1 am sorry to have to nite it - !!2l bec;ause 1 want to go on con­

.siQer~ng ,realis. and anti-realis. ~ inf,ini~, but because 1 amowel! 

awâre .that what II,1$t appear in this section can onl)'! cast doubt o~ the 
. . ' l' plan ând the content of the two long se~tions that have gone before it. 

The main result of' those secti~, insofar as' the interpretation of 
" ~ 1 

Professor Dworkin's'le,àl phil~lpphy 15 ~oncernedJ was a larg_lr negative 
, " • 1 

con~lu$iO~~ vi~~,~tha~ Pro(~~~r ~orkin's ideas abou~ the .taning of 
" 

~,:J!::'. ~, ~-,--~~,'",-' ~~~'------~~~~~~~-
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~ - 1 

legal propositions are-amo7Phous, and that any attempt to char~cterize 

his views as either realist or anti-realist must be'attended with the 

difficulties o( recanciling conflicting themes. 

, -dut in this 'Secotion it will be suggested that the problem 

apparently posed b~ "anti-J:ealism may have been imprope;rly conceiv~ 

as su ch to begin with. If this is correct, it WOU Id bespeak a merely 

depressing confusion. 
a • , 

Profe~so~ Dworkin propose~ bath that legal positivists cannot 

assign any straightforward sense to controversial propositions of law, _ __ 9' 

, 
and that, l~al positivlsts are .anti-realists (v. 1977a,p. 8). If lega,l 

positivists were anti-realists, and really believed that the sense of 

any lega~ proposition was to 'he given in terms of certain conditions -
/ ~ 

viz., the conditions in ,which it might be de.~trated 1>eyond contro':' 

" versy that the assertion of a l~gal proposition was \oIamnted - then 
, 

logical positivists would have absolutely,no trouble in assigning a . 
-' -
sense to a controversial legal proposition •. the sense of a controversial 

legal proposition woulâ be given in terms' ~f the conditions in'which 
~ . 

its assertion as a proposition of law would be,uncont~oversiall, warranted., 
." 

This 15 elemontary. Anti-realism has no difficulty with the sense of 
., • ... 1 ----, 

contl"ove1"5ial' propositions of law. On an anti-realist view,. the)' are,' 1 

, " 
not senseless; and they are not assertip~e. "-

Then what in the world (tan Professo; Dworkin have been think'ing 

of? 'Ih.ere is some .vidence that he has confused anti"l'ealism with the 
~ ~, " , 

" ~ . 
Und ,of verificationi •• associ,ated with logical p~si,!:ivism. Michael 

, . 
DwlJÎaett., ~$. s~ggested that. 'luite' apart f.J'L'>rI their holding:"'that the 

, . -
, ,« "~' " 

. _aning of a' sèntence is to be gIven ln terms of the conditions under 
!" • 1 • 

whieh· it wOUld be v.rified,~ the l~gieai p~Sltf'ist;s _y have believ,~ 

, . 
, , 
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" 

undecidable sentences to be senselëss. 

have been realists: ' 

aut in that ,case they would 

l'Th,e lOiiéal positivists ~" as already noted. 
bel interpret~ as holding tha~ the only m~aningful 
sentences are those that are decidable" and h~ce 
as advancing a theoxy' or meani~g tha,t' Was realistic 
and' verifieationist at the same time: ~is wou1d 
ëiPlain their failure to repudiate elassica'l: logic 
on verifiea tionist grounds." 

1 • J 

(Dummett 1973. p.S89; 'emphasis mine) 

A simllar charge about logical positivism has been .. de br Gordon Baker -

, the only writer l know to have tried 'exp1icitly to import anti-realism 

i~to l~gal positivism (v. Bak~r }977, pp.44~S7) • 

..... , I.'inde~. orthodox logical...positivislIl i5 a' version 
of C~àssical Semantics , with a restrictive notion 
or what counts as a truth condition." 

. . '" (Baker 1974, p.166) 

Certainly -the transformation of or~odox logical" positivisJ/l into holisJll'. 

which is 1n one sharp sense neither tealist !2! anti-realist, s~ems to 
'-, . 

hâve' been uiotivated ~y the des ire p'recisely to maintain some "accomo-. ./ 

dating relationship between verificationism broadly·conceived. and a 
, .. Il' !. 'oJ' 

logic witP ~las;ical qua~tifiers and ~onnectives (v. He~e1. ~.421-426j , 

428-432).' Legal positivlsts, 50 far as. l'know, h~ve not explicitly 

p'Ï-éposed abandoning elas$~caI 10gie: perllaps th-ey are to beL c:1as'sed 

wlth .logica.l positivists .', 
, , 

Is' there any reason t~ s~ppose ~!t Prof essor Dworkin Dilht 

• 

, "have eonfused the verificationis. of the 'lOgical positivists vith the 

.. 

," , , 

.... '''" ' 

, ," II) 

views'Iof' conteaporary anti-realistsf Th~re are pouibly three reu9lls 
i . 

for sûpposing th~s: 
Il .f, 

1.', , • 

fG:·':,· , , . ',' 
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i. The first is the striking irre~evance of Professor 
{ 

DworJdn' 5 major arguments in "No, Right Answel'1u and "ean J'tigJits Be 

Controversiàl?", to the problem posé,d l0l' ORA by anti-realisll. The 

strategy of the ~~ts Ï$ 5~ch ,fut tbey seem t~ be addressèd to 

persons who maintain that pràpositions,about the law or propositions 
, -

about fictional characters èannot be true or faise at a11, even when 
, 1 ....... ...-.-..... ...... ------,~ ---- .--.-----. 

there !!'agree~~ a:b~;i which of a pair CO!lSist~g of a proposition 
, " 

~ 

and i ts negation say 'be warianted.ly a55enec!. 
,# , 

. -
In both "lfp Right AnSwer?" an~ "Can Rights Be .Controversial 1", 

an enterprise is described, the activity of whose participants consists 
" t 

in the asse~ion of propositions"ab~t fictional cha~c~ers, in one 
, " 

case and about law in the other. This activity is governed by "ground 

rules" with whicb the participants are familial' 1 and which ev'en a 
• ,1 J ..' . 

"philosopher" _y lèaTn;'by regularly ~oining the literary ga)Jle~-players 
" . -

or by going to law.school. as the case say be Cv. Dworkin 197?a: pp.73-

16,19; ,1978a t p.283). nté philosopher will ~O.~ to learn,'that daims 

aqout truth· and, 'a~ity ... de within the enterprise .y be, different ' • 

.. ,fJOll thos. that .aight be ade froll a sta~poi~t extemal to the en~er. 

-Il ' 

\ ' ,',' 

priSe _ (~rkin 1911a, p.81; 1978&, p.28~). As à 'resulty he .. y cOllé 

. to learn to use the Wot'ds "true" and "false" in a new way. 'niere' wi11 
1 

'be broad. agreeaent" nong the partid~nt' in ~e enterpr~se as to what 
" ~ "j,~q., d" '. 

propositidns should he assertad., IUt 10000tiaes there will be dis.gree-. "',0 _ 
Mnts. .Yet even )0, the ~ropositions ~er whiCh th~.:ie is 'a~sagTMMnt 

, , 

will he true 01' faIse,' àt least frOil the point of vie., of the pa;rtid-· , , 

.pant$. lhis JUSt he th. case. "because the1r di •• p'e .... t~ ue pr-ecisely 
, . 

~e:r 't)le ques~ion tmethe%' the propos~tionS are true or .false. 

, . 
\, 
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, , 

o· , " 
,~e. a~guaent -thus ,l?&~1y s_tized' ,is . plamly not cogent. 

,/ .n '1 Il r ',- Cl 

(1 'bope i have Dot beell unfair·.) , -Professor lltforldn tatis a 'faiS QOUnt ( " 
• ..:.~ ~:( .... J • d ~,.,.: , .. ~ • " '. 1· , 

.of~:t uble °t~ explain,how the ground ~l~s ot an enterprise '~an cou '. .' ! ' . . .. \' . 
. ," aovem. the Unau c beh~viour of the par;tiçip~ts in" a reasohable 

1 4 , 1 

" 1 

. .)' " ' ' , 

1 '. / ~Y', $0, ~t the)S COlle to..'1udg~ propositi~s ~ tne or false .. 'But 
, ~ $/ ~. " t >4 .. .... 0 , 

. ,. ',' iaothi11g' that.' he. s içUes that' the Foncepts 'of' truth ,ànd faid ty 
... " • ~ ~ '". l' ~,." ~ • ~, Il; . ;' iDVo~Yed ~; sadi j , gents ~~ be rea1is~ conpePts • And Bathina: 

'that he: says' oyen cme~ges' the be~ief that becaus'e pr.opositions· about 
c 6 0: '. ., • • ',~. ~ t il' j " 

." là~.pr Ut.ratur:e .y.soaéti.-s l!!. sorrectly judeI tmo or f~b'e. thf 
() " . 

~Dfelenc.· ~~)''warl'ant~, tbt 'theY .st. alwan l?!!t!!! ~'fals~. 'wen in , : 
• , t:r .. '" • "" ~ 1 " ! ' '" ' •• ", " c 

the absenée -"of. a.a.re_nt.' as to .ether their truth or f,ll$ity cm. be .. 
" • '~.!> • ,. ," " 

- ,(:0:. d:_stra~:~ :.:onl~ in. C~uhÇ~iOD ."~. Il r';'ui't, cOnè:l;ti~. 6f t~~' 
.. '. vœld "WC,h • 'inftHDce be wanantecL . It follows that Pr<»fes:sOt· Dvoi"k~ 

.• _~. u~~"c ~~ ~~tJ ~~in.t':~osJ ~o' r~j.ct such." ~oi~~i~'.' , 
~, ~ , ~ 

, . , , 

" ' 

" 
, > ~ '\ . 

{ 

1 
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0, ,egoists, 'altruis't.s; universal altxuists, as each of theJII or as the, 
, , ' 

r~er ~pleases: 
, ' 0 

- ,Let the' 1Ienterp~ise'l 'be ,construed as a ld~d 'of coordination 
, . ' 

~ ..' _ n 

problell, , 'requ'iring: ~n p~tieular, cOordination oi assertion. 'Thè ' 
,0 

Il - f". , , 

participants each wan~,to &Ssert the s&me' things that other partici-
, 0, , ~ ~ ,. . ~, 

p&.n,tS' assort. For eaclï participant, let a preferenc~ for c~ra'i~ation, '0 

'Ji ' , ' - ij , 

,';, - '~f ~sse~ioh ov.e~ non .. coord~tidn weigh appreciably in the pay-off 
, , 

scale .. c:co11iing to whicb his options ,are ranked, but not in such a way , 
" ~ \, , . 

,~r ~o~~~t~on.' b 'arways the dominant choiee wi th in the entet:prise. -:0' 

'lbe parti~~pàbts ~'have other, aiu than 1I\ere agreemeJl,t; these deflect. 

the ach~èment of cooJ'dination.. Th'. TUle of action is for each paTti-
, 10 • 

\ 4 ," ' ' ,L , 

cipant to assèrt as tru~' those propos! t'ions that maximize his particular 
1) -. ~ " ~. 

expec~ed utilit)/ •. This ap.ows f~r diSag~~t as to' t~th'. A propo- ' 
- ,- ~ 

sitiob "wi th in , the enterprlse" 15 true.lf Ca specifie<! ,degree of) . ~.' , , 
. coordination' of·'.ss.rtion ~f the P~oPosi~lon iS:~lchi~ved; its ~egation 
, " c ..: ", • 

is true U' a'. specifiee! deP,'O' of coor~Unatitm of ass&rt:i~n of the 
• !~ • _~! t • 

1 neption 15 acbievecl': Qtherwise neither it' nOT its negation i5 ,!:rue or 
, ,', " "f " .' , 

fa],s,- As,s~ion 8y he expected to influence 'êootdiriation~ so dis- . .1> 
, " 

~ - Ji , ' 

asre-..ni may èont~~.'tooa certain,dearee after'a proposi~ion ~a$ 
, , ", '0 •• .-, 

been .sta.blished a.s true, !! soae_ of the participants hav,e. reasQns, 
J. • ~ , ~ " 

0, ,iIldeptndent of their ,desire f,or, eciord~1'l!lti~ a.t, suc:h 1 for! :desiring 
... j ,_ ...... 1 ,.- , • ~ l , , 1 -, ' ,": \, ~ , ... • 

e., d1fI.'ient .solutions toi the coordine.Uon probl" than' th. one' c:onsti .. ' 
0), ,~ " • \ ~ l ' .. \ , • ' , .... ,'. 1 1 ~ • w 

tutéd..by the .lCis.~I",.tt.tn ',c)f>-dispQsitions to use:rt.. .When this is, 
, j " ~~ ',,' ~.a' '.', l " ~ ,,~j( J~ ;_~ (' l, ~ ~.A,.~ " e' ',\': ... , " ~ 

~e :~.! .the, ~le 9~: ~e~~~';'~r, requirè ~~ to, as.s.~,.~:tnJ.e',a p%'~po: __ 
- \ ,- ,'_, "~j.t, .. ~' • " ;~ -1 ~, , ~ • 

" ,rttion, which i~ lib •. 'r ~ince "àli :,~ft:P.'attic1~s' :v8.1ueo'f ,çoo~~tion'. ,-

"', 'ù. ,,' ,~o .. ~f '~~~rt1on~~~!t~. -~~;;l,~on~cô~~àon;' ':~-'sinçe a~ .~e _e~~~ , " 
; );;à, ;,,\.:~,-:;;~,'~~ ,::':-< ""', :~, ',' ~~,j~'~,'c' ,~,' .·,.~~:~t ~;:ff{:"o,""" ",. . , .. ,::: ' 
.~ • '"(1 Jr--' \ .. J.\ ~ ~ <r, t~ ''1,'\ ,:;'#*1,' • r ~,'I, !.~ 

;'.,(.;}<. "";!"", ~"": ';·~L)',:;:~' '~';é~ ":~;,:" ;:{~i,' ,'. ;"f <::", " '. " .. 
;,,- ,~ * , t'ii; ~ f, jJ ",' 'I,,:l,' ." , ' 

'i; '{~i,~;~;:<~:;~~~:~tj:>~; : .;~;;',";,.':, 
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is set up the o~ly outeome "w~th which assertion-as-neither-true-nor-

'fa Ise could be ,ssociated is non-coordination, it followso that none of 
• Çl > o~" l \ • 

the participanu has reason to assert of a. proposition that it Ü 

neither"true"nor fa.lse~' e~eept pe~haps occasionally as an intermed~ry 

'stra~eB! in trying to ~hift :the pattern of côo~ination. Flnal1y, if' 
o 

in general' the pa'/~off for cPDr~inati0!-l 'is, high e~ough, or the c~st of 

~i5agtee~~nt or non,-coordination ~eat enouRh" ft ma~ be, ejected tha~, 

agreelllent will be Nilched _on virt.ually ~veU' proposition whlch the 
,1;...,-c 

participants are given to consider. But even if agreement is inv~~iably 
'" ., \ • 0 ' 

, reàche,:bs 50 that for every proposition given to' the pa~iclpahts 'to 

consider. elther.it or it~ ,n~gation were'establ~shed' as true tn ,he way, 

outlined. it does Dot fOllow that the participan~s in the ,enterprise 
~ , . ,~ 

, .", DIllst be cred'it~ with, a reaUst conception of t:ruth for the propositioIlS . 
, .' . ~ ~ " • \' ~.... ,~ --:::"-L-

Z~~P.in question, in orde;r to accoùnt for their behavlour. ~ 

ln Üne ~ith aÙ ctf th.is, belief that' a proposition were true 

will be explained as beHe! in r.he ~arranted assertlbility of the 
~ , ~. 

proposition, acc6rding to the nIe of action presupposed by the. enter· 
" " ;, , . , 

prise •. It need not he .sswaed tha1: the ,partieipants.h!lve any theory 
, , 

of tJ'Uth· whieh .js so ineons1!?Unt, vith ':~b'e acc~\Ïht. given here as . to 
," . ~ ( 

cU.sturb seriously ~è patt~i:n of theft, thoughts or beb.a.viour5j any. 
, ' . " , 

'such .ssaption· about' the ~rl:çtical efficacy of a theo~.of truth in 
, " " .. .'" . 

the ae~l worlel wou.ld: ,bë',Jil~inly.'·~~~l1stic. On the otber :hand, 
~ ~ , i. ... t .. '" J 1 ~~~ '. "j , ." ~ , , 

,~~~Jli~~e 'p~~~t ~.~l~~.~~"th.,.n9tion ~f tnath,f~ th.'proposttiens 

,'i,;iri~p t~, ent~~r1.è'1"~";'~o~':~~~spcm4 to th~ ~idpan~$t "~ 
• j" , ~!.\ '" ~:" / '" -~! ••• .,) ~ :) . -- ',' ~' ~ • .. .. <:: 

, .' , . bè:( ... ~ .,à~ut t:ntth ,'or:)ià;r.rante4 as5.rt~bi:lity,. it will, ex ,hypo~.si 
f' j':~"':4' 0, " ','1',,, . 1 ;, •• ~... ~", , " ", " :: . ,~r~~~ ~~~~~::,~ ;.t~.Çt.:,td,· ~~~i~>t1le .• ,~e t~~ .. valU.S: ,to pro,: " 

, , 

:>,~ t:'- t',,.,~' " >+ ~ "', .:~~ " ',..:,;'~'j~::"":":'d" .. t>.',~: ;}-.~~) .. " r :) .. :~) "'~I': , ' ~ 
. '@"';"~' '. ,::, , Ipo.~i:~s,.~s/an:}~~.~i:liY··"thJh~i.c~t.~':. ! " " 

i('·,~~;~~:r:;.:;;,.~';, : ~:':;' : ,'.,';" ':.:':~': '~ .... : ~::,)::~~,:+.,',,<~.~,,\:.~<~ ~ .. :,~'::. ': .. <.~": .. '.':, :'.~:,.< , < " :', ..' , 
... "n", ,1 ~ .. ). i., ( ~ ~ ',' • '. l ',' ',~~ \ .. ,j .. _'.1 \' • ..-.J... ..:; . '" _. .. ,.. .... "'. .,~ ,. . ,,'" 

1t~f;i:' [è,;:;;r. t,; .. ~::'~;/:\~;\~?'~" ," ;,,"';~i: ,;;" ',' " .. :Ù~S~;:~;'{"Y{~;,.~,,:;;;,:.!;:Ù~,::~; "{~ .. , \'·vJ~;' .. " : Ir' (", 'c,V: '~J": " . ';\, ~~"i',{,;'':':J1t:, ·t::~~~~ :;:'f(;; ':;":: ~': ;V ~ ~;:,.i"~;r . .k',; .4'0~!~I;l),.!.. - <'1 it~"I" rJ{, , :"l'J,:}~,-:-i;"-:i;'{J. ~ ! ~:i~~:;~ ~:' :: \,~ _ ~ ,.:,i~.r.[;'~~~t. "'t J __ t"',;t~~l'At. • ....... -" .. .. ' ,. • 
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There rema°ins'the question of the meaning of the propositions' 

asserted within the ,enterprise and the content of the di5aireements_~ 
! ' '-

that may arise between partidPant;s: For J afte~ 1.11, there lDUSt be : 

some point behind the assertipn of a proposiUon by' one group of ", 
, 

participants in face of the assertion by another group of tU nega'ttion-, , 

beyond the satisfaction of a pteferencè achieved by,self·expression. 
1 ~ ~.~ l ' • , 

!n the case of l~gal propos,i:ti9ns,. l should s~y that the content of â 

lega1 disa~eement is to'be undetstood in,terms of a differ~ce in tte 
l , ' , , 

probabiÜties assigned ta indicative non-lega.1 propositions about hUEn 
" l ' a 

" a~tion that are r~~ogni'zed' a.s potenti~J ~ ~onsequence5. of the' legal pro· 
l' , 

~P~sition in qué'stion, ,if that p\-opo5it1on i5 est~bli~hed as true a~ng 
g , 

, ,- 1 

the participants of the ,1egal enterprbe. ,A di5agreement about which " 
• 0 ' , 

" ·1 

, is true out of a pair consisting of a l'egal propositioD? or it~ nè'gat~on .r 

gets it$ po~nt from 'the pro\able consequent~s of' the establislûaent of . ' 

one of ,them as true, as opposed to ~e other~ Pa~ of what a pàriici-
, { - " 

pant of the legal ente:rpri~e must bei~eve. when' he believes tha~ a ~egal 
, 1'/' 1 \ ~ .-

, proposition is true" is that a certain recognizable. se~ of probable ' " ' 
'/,' ' _, .. ' _ .... ~........-~' , 1 

~t<lu ... ~ !!!. iIlfaf ~.'Probabl.eoJlSequonc •• -'>f~. _éwb:!:shMnL~_-
as true of what he beli~ves to be true. ,If such beliefs are Shared. , 

~ , '. ~ 1 • 

.-ni th~ participants - and tb!s is hard:ly à stron,· .~iti~1 ~en .: 
• ~ • j ' ~',' ,,', ~ ~ • > I~' r " • v ,~ ~ 

the p~o$itiQns are, lep1 f~ositi~~ t ~ the partic~pants la~,1-! 
\ '. ~ 1 ! r • ~ ", 

". : ~ judges - th.n an' answer"h'~ be~ sÛlle$t~, to. ,qùestions about 'tb~ " 

:' " " ·.p~tnt ';~f, lep.!' dis~~~~ts/~'nl(~e,~.~~g '~f':' ~.~i'· p.~o5tti~,· '.-, :' ~ 
, J ~ , ~,1 - 1 • ,\ 

J ~ ,,1 ~ , ' ." ~" ", ~ -- "' ~ '~' f ri ~ , ,~ ~ .- ,,\~," , .~ " ) ~ . 

. " ".' su~~~t ~t'.~l1~..;.~~ ,ôiS&,.~t •..• ,~:~~:~ •. ;~~~·,~~~I~ ~ 
~_;;....:', ' ": __ l' " ~ ,~~,J. :'IJ .. ~_~' '.~. .) ~ - <J' ~j~ :~ttl ,.111'T _ ,'" 1,.' ~ .. ,~1( 

.:::' c ", ' .. ~~ ,': ',: _ " pl ;lifling':~ iiiè ',nâ1'1'ltiV'e t ' '-Yi ljave. ,:~ t~ed ·f_'-·, ' :,' 
l, _t T.~:' "/,',' ~: :,._~ '~i:'"''''~:~ ~:~tl"}-., ... ;~~_,' '!:, • '1''''' ~ l "'O)l~ c" ~ ~-:f', .... ~e ~., ....... :çJ. rt 

,,'- ,.' ''',;.,'' ". .'" ,'~~ • .t'; ~~:.ï'A·~·"t-b'''''~ '·iI ..... '· " . , . '.",:.;' , ')' ,'. " ' ~ ........ '~~ ~) e"'P0MJ", . , 
,0'" ~"",<.:' :-,':':' .. :,'\,,:i~f)~~:;·'; ,,' ,"!~"c· •• ~,'l}';'V,\ ' " "~'" 

, . " ., ~""~ "~~;~,'~~l'~"'~:~_~)~'If,1"'l,~ 
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, 
just because there seems tG be 50 little of consequence that attaches 

ta one a~ser\eion as opposed t6 another; but '1 have dr,dY ind'~cat~, f 

, , 

my dissatisfaction with Professor Dworkin's literary speculations. , , 

_ That is an accoUbt 9f propositions-asserted-as-true-within· 

an-enterprise which ôffers not, the slightest encouragement t~ believè 
" , 

th,at sucli propositions ob~y the ,law of the exc~uded lIliddle , no matter' 
\ 

, , 

l\ow manYj>f thelll are 'assigned truth-vaIue$~ Whether the aCCOWlt is. 

true or not J 1 neai ther, know not care. But, Profess,or DworUn has 50 
l ' 

. little sueceeded in ~ling it out th~t ,one is sor~ly tempt'ed to s,uppts,\ 
" , ,.r ' ' 

! he .never intended to tlY. \' 4 '. l' , • ? 

. il. There is
l

, second rea~on for supposing' that ~nti-realism 
- Il , 
~) 0 • 

lias nevet' Prof essOr Dwo;'~ins' intend~' victimJ ~ ana that something 
" -. \ . ~. , 

r~t~e~ lite 10gi c'a( posi ti~i~lI, ha~ ,been hiiS(rea} quarry. This se~ond 

reason 1s perhaps less a reason than,. suspicion. 
~ ~ l ' 

• 

~', -4
1

... ~ ~ 

in "tlO/Right' Ans"er~tf, the' argument, b~s_ed on ~e "'grOund tule~ 
J- ~'O r ,.' " • • 

of an eRtèrpt1se!' i5 directed again'st lin "etapiriçist philosopher1t. 
~ '.. • , , "; , Il JI' 

(v. Dworkin 197!,." p.SO). The 8Ç1ricist phU05pher 'accepts what 

. p~fe:'s~'Dwol'ltin e~l1."~e,:d~t'rabilitY~~SiS~ "'.' 
~ '. o' *' 

" 

• 1 

t 
- t 

\ 

.\1 

, ", • -\. " ~ .1 , .,.'.~ '~t;:1:f1nifO]JO$m~Cinffiitlt)e~---:---;-~~---;~-.n 
- __ ._._L __ ., ,,- .--. "~----_. ''11lirtheJis' $tat.~ 

. . . cl,8JIOIls~t&t4t4, to- be ~~.:.fté1', ,~. ,htrrd facts, . , 
, ' ib.~ ~~".t', ~~~ ~~~~t::to',},~. :~~ ue~ .• itl\eJ' bo~ J' 

, or '$t'l~~~.a·~ tti~·',tt· _~o~ ,~, ttlie. Bi. "baN '.1 

'~' '.,: f~c~f~ 1 ... ph~!~\~,.t:ts, .na'~-f.c:ts. &,bout'~bebav~otir 
.(io.~lU4iSll,·the ~~':_,~':âtt~tw1es),of'pèf'9le~ By 

" ',' '~o • 'ttcl~t.tt4!t t;"',~'~~;:lby,.',·,.~ts Judf~a.t , 
" vil __ il 'iI:M 'the 1"' 10liI ",-' ,..,. ..... t. h 

, 0',' ,: ,'h:' "~y~~ ~ ~mt~.". ;l .... : .... a"!'.,w. "!~.~' t e P~':' . , 
, " 0':' ;:' ,';"'1,.j.".~:,,o,~;.,:" '~:.:; ;:' ,; ,', " ~ :~' ~ ),{""iti~:,Ù,'.~,,,,,,,,,t .... t;.to,:' it'J:. tt.uth o~ "t~d . " 

. "' " ... - ' . "',,, ictecl'" 'itnîl' bal!~'n"'" ,.' "->" - .'", ", ',' "~'. ' " 

, " . COII'i '·.~,' .. ;::·'~,j~_'I:.1,;.;-, .. :",~.' \'~;~;'~"", >*,:' """.-,:,' ~', ,~ '> :), ,> :; ,:'.::~' .'~' '~~, . ~ .. ~' ,: ~r ,. ,(" · " ':'~r:>' :.'\'.~-' ' ,~ ,,' "':';"~'''' ,<\' '" .' -' (DlïœJcin .19;l1a"p,. 76). . : 
~/ ~"~~'J ~':,'jJ~, ... • ~', ~,i'.',,'il·~~~'r~'i:',:t~l,r',~ .::,,(." "/"~" ", rr-~'~\'~ 't'~ l, i r 1 ::;.:' ~ ''''~. 

m:f •• 'i"~' .'1:. " '~th~l_,~~lY, - .. ',"', . .- ~~C>'{~.jA;:this;;", .. 
.1"....', 1 .. , ("", " ' " 1 ~~. n r ,~ y ;'i~~~~~ t:..( t.~~~<""~J\\ ". 
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. , 

This is iIIlpossible unless negation is non-standardly defi~éd. Professor 
1 t , ~ 

Dwo;rkin' declare's that this would J>e accepted by anyone who -'!lolds. a 

strict fOrD! of empiricism in metaphys:j.cs~' (Dworkin 1977a. p. 77) j why 
, ' - ~ , , \ 

sucb an e'tnpirieist would aecept a non-standard defini tion of negatiQJl 

, 15 never sugg~sted. Prof.ssor Dwo;rki'n )lolds that the tbe~is provides 
o " 

, , 0 

~ argument againû the tX'Utb of logal propositions in' bard ,case~. 
, {,> • 

,Thb, he say~, 15' because o+awyers might reasonably disagree about -t.he-. ' . ~ 
, , 

interpretation or construa~ of statut es _co~iri'ing vague tel'lllS and can-

'not' be convicted of iJatiobality fol' not assenting" to th~.'truth o~ (" '-'~. 
• ~ , \ 1 1 y";;/ ~ 

l ,lega1 prOposi~,~on backed by 'argument. The 'conclusion that leg~)' pro- ~ , 
, 1 \\\" ' • • '1 'l 1 ~ ~ , .$ 

positions in ha~ cases tould not bel tl'Ue ;01' false would ,fO'Üow on the 
~ J .... 1 

1 

, d8JM)llJtra:bili~y thesis
o 

ooly, 'howev~~~ ~f the lawyers continue4 r,eason. 

- ably to disagree after ~1l ,the physica'l facts and aU the facts about 
• \ Il ',' ,'""'" ." t. . • 1 f 

, pegple"s _ beha~iour and thqbghts an? attitudes, that were relevant to 
L • / ~ • 

the as$ertibili~y pi t.he ptopositibn vere marsKalled in a demonstrative 
- '. - l " 1 

argUa.t~ But -'~Iun~e 15 no i~~~te retson to conelude that thi, ~ld 
" . hé sir,~-,all. th~ 'faéts vere taten aeèount- of, and the atpMllt vere: 

"'re.liy daonstrative\ at ~ ... st 10 the ·'blpi1'ie1st ~ll~sophe1''' IliJht 
l ',' , '< 

j 
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1 
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< " 

" 

h~ bas specifically denied that any objective moral claim can be true; 
, , , 

(1 '<l ' ' , 

and his d8Qial has been ciiedin Prof~ssor Dworkin's work (Dwotkin 

19~8a, p. 349). Profe,sso~ .Dwçrkin aSSUlIIes, that i on ~ckie·t s ethical 
" , 

, view, a. provision of :the American C~stitution say, whieh 1I\Ilkes the , , ' 

'constitùtionality of pWlishment ~~endent on a moral property Uke, 
.' 

~,lty, is not susceptible to o~j~tive interpretation. ~~t is tcor­

recto But it has not~ing to do with the eontingency of anyb~y aetually 
" ,/', , 

b~in~ ,tble· in' the r~al w.or~d to .d~monstrate the truth of any pro~osition 
~\' ,'" ! \. ,(II 

to anyone., 

Mackie :ls a rèalist; he 15 not a verificatlonis1;; he is not 
• ~ ), • ~ , : 1 _ IJo. . ~. ~, . 

. ra logieal positivist; he is a ·'st'l,tict" eiIlp~rici5t; lN' does not believe 
l ' , ,.... ~ 1,,' ,,) "', 1 

that the' propriety of' actuall~inguistic 'l>ehaviour must be regarded as 
, .' , . ) , . ' 

a doM,E for Philosophy (v. Mac~ie 191~, P • lOf) • His, main argument 
, '~ 

aga~st~' the obj ec:Ùvi ty of values J as he' câl~, it l 1iàs nothing to do 
, , 

with the meiningfulness of'prescriptive t~tDs or the'eapacity of, 
.1' t' "\ ~ .. \ 

! l " , • \ • ~ 

P~SCfiPtiYe j,udg~ts "to be tlObj~èUV~lyt:: :j\1S~if~ed. . • 
R \ • '\' 

, . ' , "Indeecl' l lfOUld not orily rej ect tPe varifi.bili.ty 
pri~eiple )mt 'a1so deny th. conclusion cOJllOJlly' • 
drawn fro. it" that .~1'al judaeaenu lack descrip'" . 

, tive, aeaning •. 'lb. as".l't.~, that'th.te are' objec-',{i 
, . ----,----~- " -UVi-' ~lij"~ or -'1n~r1D.ical1y prel"~ptiv. toUt!.. ' 
" - or f.atllres of s. kin4" .ich orciiu't)' .,.,.1' .' : . 
~ ,:' ,. "jUd .... ts 'p:esuppo.e~. ts l bOld', not .-ninïless 6. 

·but false," 
, ' 

'\ )' 

\ J, 

, 7 
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, f~lse 'to, Macl<,ie'. text accordmg to' 'hi+ t,,8jIIIOIIts .upportm~': '~~IU~ 
, 1 

ativé conélusions may includ~ preserip i te prellÛ.ses; as lotlg as the 
l , J ' l.,.' fI, \\ 

• fI· .' \ 

truth ~f thèS~, is apprO~iatelY relativ~ed (v. Màe~i,e; p.30). ,One>. , 

relatiV~%ed notio~ of tn,xth appropria~,e lif so~ p~oses might be, th~ 
orle roughly outlined in i) above.' \ ' -, 

But ha~en J,t, l said ,that MaCki1 is a realist1 And :wa.s~~ t 

~at an outline' of anti-realist notJ..on o~ tru.th,,? Not qui te. Indeed 

, it was ~ ~tline of a notion of truth ,at may hold for propositions 

,~ose' confo~tr vit\! th. )av of th. '-xc~~ed lliddle ~ hiply question­

able. 8ut th~~e are, ,more, ways ~ban ,one to ~kin a cat" and more than., ' 

~" oné-,'way to arri~e ~t a .non-classical iOgic t ~ Dummett point~ :.oU:t in 

, "The Phi1~sophieal ksi. of In~itiOnist. Logi~. :Witb re~a~d ~~ mathe-
'< 

"Jlltical ob~~t5 0"';"14e:ed, asfomln, a SPtal, tOlog,ical\elass of 

crea1:ions of' the huan minci, it would be p,ossible, he'l says. te) 'hold 
, '. ~ l' , 

that It~ere i~ 'no notion of truth applic.able, even t ,nûJleticaJ. 8q~t:i,Ons . 
save tha.t iD' vhich, a statéaent' is true ~en we have, tually"p~rf'o~,' 

. . .' 
1 a eOllp1ltati~ (or eftected ~ praof) whieh .jUstifi~s tha; s.tat_ent" 

\ 

(v. DwlMtt '1978, p'.,247). This -aight be .held. not on th ,ba$i, of 
" ' 

\ 

) , 

, 
\ 

"1 1 

\ 
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( 1 l ,'" 

~. Lti~. S~/ifi~ity. of th. notion of what ... y caUnt as . , 
, . / ' 

"effe Ung ~ ;~roof~' ~ For it must be under~tood that the srepti~Jsm' 
/ ; Q' • , r 

1 • at i sue.Ji;re l c?riceming\~he results. of proof, must ~pply t~ t?e . , 

, : 

.' 
,,' 

,'''( 
" l, 

: 

r , ) 

, 

1 

1 

! 
,1 

,/ 
1 ' ! 

1; 
1 / 

1 i, 
i 

res 1t5 .of eve~proOf' even for decri.dable propositions •. This 15 ' 

. 'b: au,se fo,. SI< ~ici; is .up~.ed ~o hiv~ i t. basi. in th; .~ial . 
, !' , 

'0 to.logical sti.tu 'of matbematical obj ects, attributable to them 
/ ,l " , , 

reCr~lY, in, ir u,e' o~, the faet ~h~t they are creation~ of t~e huun' .. 

min" A dist tion' drawn 8lIIongst propositions about these objects> 
r • , 

a~ording to w ieh salle of the propositions are dec1dable and some 
l " 

". l, 

-qndecidable ·is an episttlllOlogical d1stlncti~; and 1t JIR1st, therefol'e. 
) 1 • " , , 

l , 

jnot be a~ll ~~ to 't~~",the source '~f .the skepticism a~out ~ubjunctive 

/ conditio~ls, whose effeet is to malte the notion of 'truth applicable to 
: 0 /' ' " , 

li Qmathemati~~l.proPOSitions a diSti~c:tlY ~on-cla~ieal nQ~ion'. It' is the 
1 

1 
/ 

! 

, 

~peeific notion of :th~ nat{1~e ~f "~re~tions of' the human lIlind". 'and not 

an,Y s~t o~ g~eral,: systematic eonsidef'!lt~on$' ~D~t meaninj or l~~ag~, ,-

lelTning, .wbiCh JIlSt be held to give the'logie of ... tb_tic~l,:,.propo:>···: .. : .. 
f·l· 

sitions i'ts ,non-clusical 'charaçter.\~ the view presen9y'''under,examina- ' 

~0'11. ',n..' qUe$tioll Of enti ...... liit th.o.y of ..... lng.'i. .b!ply by· 

.' pas~g cm tltis\'!"', ' But 'for the. very retson tha~,'there 15 'aft',r ,aIl " 
" l , 1« " ... 

a v~bl~·dist1n~ti~ to' bt drawn betWêen de~i~bi.·~,un4fCi~le, ' 
, (. , i 

, • 'À AI, ~ ~ 

.theatical propQsiti.ons~ Michael Duaett,'is of tb~inion tbat'a 
o ,. 

\ \.' \ ~ .. • ,,~1 l "0 > • 

sk.'pd~a1 atUtUGe in CODJl.édon wi~·' _bjunctiVe ~GladitiCJDals reJitdin& 

,'" ":<'l,':,, ", ~~,,~~l~,.:'Of ... ,~f,,:p~~~:,·f~',. deè~4a~l~'propc,ition 1fOU~d·b~':,': '. 
j 1 • " • r'" . ,~r'~ ,'.'':f. ~~ '. r: l " ',' 1 ~ • ," ~ '" • \~ _.~ ,r '.rI, .1 
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.. / Specif~C indiv dual, th.,.. couid in the' nature of things be Bothing in 

virtue of which suth a disjunction would be true, if it 'entailed either 
• t, 

ihat if a proo~ were cauied \)pt, the predic:ate would be shown to be 
..... 

true of it~ subjeçt, or tha~ if a ptoof were carried out, the predicate 

" would be s~~wn not to be of' it, 5Ubject. ~c~use '~his sk.eptic:ism aDout 
---./ 

" the results of proof is 50 extreJIe, Michael DuJmaett believes that it' 
-' -.. .(,...' ~- '- ----- ~- -

cannot b~ sustained, and thlt if th!s is sOi'then anyone who is i~tui-
, . 

, tio~1st, 'in mathematics ca~ot be 50 on, the basis of this s1cepticism, 

and $o,'as an alternative, 'must adopt an anti-rèalist t"eory of meaning. , . 
, 1 

,Thus, it is at le.st log~cally possible to eonstruct for ontologieal 
1'''( • -, 

reasons a notion of truth that'allows deniai of the lawof the exeluded, 
, . 

" .~ ~ . . '. ",. 

middle, and the adoptio,n of such' a notion ,does not 10g1ca11y require 

one ta be an ~ti-realist. (Qn aIl of th1s, v. ~ett 1978, pp.243~ 
I:l. 0 

247.) 
1 

Now suppose someone wore ta view legal rights as the "creations 

ol hUJDâri poli tical society" and he he1d that .the notion of truth ' 
. ~ 

.' 'r 

, appropriate t~ p~opositions ascribing lega1 righ~s t.o parsons (natural 
" 

or jU(li~ia11 ~t be, non .. cl.ssical', iu"order to ret'lact that aspect 
,,' ,/ • ' f 

of ,légal d,hts in' virtuel of vliich th"' are "creations". Could he 
1 \ • ~: 

aint.:in thb position without bein, an anti .. realist? It certâinly 
, " ' 0, '~ 

sè8115:~t he could, and _ch IIOre ' .. sUr than ,the intuitionist who 
, 1 a. , '. • •• ' ~" \ 

does. not SWlscrib'" ta anti-realiSll. -If, for ~tance "he extendW the, 
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-, .. , 
middle would bé violated. ,oreover, since the methods ,of establishing 

the truth or falsity 'of legal propositions might be extremely,...comprex, 
" ' 

ft would be a gr~t deal ~asier t~ deny th~ truth of disj~nètions'whose 
,,~ conç;erning 

~, disjuncts were subjunctive conditionalsAwnat would ,be the results of 
.. " -----., 

employing such methÇlds. 'lhat is, .t a given time. it migbt not be hue 

that if suc;h methods were emploYed, some 'prOPosition wou~d be esta~lishod 
, o. 

... as- true; an~ ~t the same time. it 1D,ight not be true that if such methocls 

, ' 

, "-

ware ~loyed, the negation of that proposition would be est~blished 
\ - \ 

. as true. No' sharp notion of '~decidable pr~poS:itionsll ~kes it5e1f feIt 
'0 ' 

hore a$ causing discomfort'for anyone who adopts a skeptical at
4
titude , , 

toward the. truth ~f' sub)unctive cond'itionals of this Und. ~ a result. 
, 

, anti-realism in Michael Dummett's sense, fails to force itself on llDyç.ne 
\ 
04r' , , 

who wishes to d~ny that~-~he 10gie of legal propositions i5
0 

classical. 
~ a 

Note 'that as the model wa~ outlined above, none of the participarlts of 
// 

the legal enterprise was given priviJ..eged status; nq"isovreign wa~ 
" 1 , ~ 

, . 
introduced; and no clau of participants ~s speoified '1.5 having a 

,'" " ,', , t 
decisiv\ ,tnfluence on the patte11l$ of coordin.tion in virtue whicb legal 

propo~i~Ï1ons al" hel4 \. be ~rue .. ' ~t follows.,-,:Lat the model' ~y allow \ " 
~ 0 " 

.)) - 1"' .:. /1." ... 

for the pos~ibiUty th.t, enn ;udges act~g in th.ir .official capa ci t Y 
, 1 ~....... '\~ l , 

*1. au.rt leg~lf p-roPOSl. tions whlch are untrue J. »rely' in v}rtu. of . ' 

the {aet that the relevant pattern of coordination dots not enst. 
o ~ \ • ( 

y.et 'a parochial no~ion Dt W,8.~ted" asse~biiity. ~ight 'be cl.tined' for 
'{ ,~. , '~4 • 

jud,... in ~e~ of which 5.1 "at l.Mt. or th .. Ul1ttqe p~.i't~ons ' 
, " " " , ~" ' , 

" o' .hà.~ they ,.'sert ailht, ,~:. wt#..:n~è41Y ~.Vtible. ~ the c1:rcastaftces 
'" ) " ,... : ~:. r ) , " ~I :..,:, _ ~I • l' "~!" ' 1 

~', ~ .. ","':~ .i~,tb~':j~""fl1W ... ~.~lV':,!.:. In this -'y',' ~. _el could 
j ~ ,'" • ,f 1 -" ~ 1 1:, " ,'.t'· :~:~i,llr,/;,~l'J.\,I,;l'<. ;':~1,~I! j , .. ," 1 

• accollOdct. reallsa iJl"~",,or~~I$ lens •• 

, .~ . 
, 0 

," , , , , 

'" 
.'1" 1 -, 1(· ,1. 

, 
" , , . ' 

~','j~~; ('/,ti'~ 

.' 
1 
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Sut now it ma)' $eem that the mode l, outlined above must be 

, rea1i~tic. and th1s Jil~~tib~e" w?th anti-l'eaù~m. Yet ... di1'n't l 

predic~te ~ sketch of the model ,on the as~umption ifiirt 'it could be 

regard~ à~ a m04e1:fol' one of Professor Dworkin's lan~ge games and 
~ 

no less compatible wi'th anti-realism for .,all that :it preserved the 

charaeteristics of the pae. In fact. the-,model is compatible with 

'both roalist and anti-realist theories Qf meaning. 'Ibe ~iffel'enee 

between tbose theories. if it is to be reflected anyw~ere. must be 

reflected in the reasons a pers on may have for accepting the non- , . \. . 

clauical' impl:i~tions of the model: a realist who accepts them IIIlSt 

do 50 on ,the basis of an ontological ass~tion about legal rigbts 
. " <> , 

o and a skepticism regarding subjUnetive conditionals regarding the 

results of the employaènt of·characteristic methods'of establishing 
", ~ ... J \ ~-

~ '., 
the t~h ~f a. 1egal proPosition; the anti-real,ist, ,if he accepts the 

~ _,l' D 

model·and-its impl~cations. need not accept th~ implications because • 

he accepts th~ model, sinee h.holds no brief for classical logie in 
, . 

!'any case; and yet it ls open to "ilB' to aceèpt 50.
0

5Uch mode! even 50, 
. , .. ' 

. if he\finds 'it descriptively, awealing. This à!Iounts to saying tha~ 

, if ,the- deniai of the law of the excluded middlè for lepl propositions 
, ... 

·~~a the consequent den1al ~f~QRA are ,chanet.nstic 'of lepl positiv1sm, 
, . 

, thllf need, no~ ~ b~cause 1.gal,po~it1vists,are co .. itted to anti .. rea.lis. 

, .' 
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;' 

Professol' Owol'ldn seems to have -some 
, . 

he suggests that the posit,iol1 of tbe "empirlcist philosoph:el''' l'aises .. , . 
the ontologi'cal question of "wh&t ,there is" (v. DWorkin 1977.~ p.74). 

This is a question he thinks he càn' side-step' by mating h,i's disastrous­

appeal to, "the grO\Pld ruIds of enterprises" - that is, to language 

~am~s: In this Wày he is l~~ to consider the conditions Of jUstif~.\ 
... 

cation for assertions, and to the nerroneouS' suppositio~ that the 

!'empiricist philosopher" is worried abc)ut "demo;nstrability", If the 

"empiricist philosopher" l'eally" is John Mackie, who denieS' thfl ,/ 
.li ~ {. 1 / 

t'objectivity of .. alu~sll, then ttle ~stake c~nsists in the supposit)'6~ , 
, / 

that' for Mackie; the object{vfty ~halues is.'iDerely something/that " .' ' • 6 

; 

/ 

cou Id >never be demonstrated, even 'when aIl the 'facts--a~. --IlrfRt;J---_--
, " r'J 

MaeUe's centra:l 'argument is that the objeétivÙY of values is ,silllP1Y_. 
1 1 1 1 • ,"~ 

inconceivable,: an, objectivevaIue woald have to"bC! something whou 
1 '1 • " , 

IIlOtivating QI' action-~idin.l)forc.e e:dlts j,n virtue of nothing that 
,r" 

1 need be defi'Q.ed ib Uni$> .of human .otivatlon o~ destre, the 'existence 
, ) 

,of v~lue would have t~ be ~o~ceivable even i~ the, a~ence ~f potel\tii,l 

:valuation. Objective values wou,ld, as '1 reluIt be cVery''qUur (v. "cUe, 
l, ~ , ''1 t 

. pp. 38-42); for Mackie this constitutes a pdori 'argument agIt 'st t.heir .. 
" 

existe~c:e.' 'lbe point' ~s Dot 'that huun béing. cannat dellOllst 
~ ( 

eXistènce of obj.ct~ve values; the point i~ that l!Jlythina wIli 

loo~.d lik~ a ~emons~rati~~,of the exiJtenc. of objectiv~ val MRUld 

.,' ., '. JI .. fO;;~~~Qn,~alon. aut~t~ca.lly suspe'ct. NO 'eDerai secorid~order 

.. !:. . ..~i;';~it~.~ ~ .. -ïMrl11n,: ~ .1"~~·.':.'Fil~~~t~. ... • \ 
l;,:,'é~" . j'US~+~f~t~ P,~c,tice ~:.~vOlV~,:~,e~e~, th~,',~~'''~~ fbst O~~~i\; 

. ~: i({:': ?',~, ~;: ",'":<:~~s~~j~~:~,,o,..t ~a~~~., ,~, ~~~t'~oD, ,'s~f~~~~i,~~~,i.V.~Y:'~~j~~" ~: 
1 (fD , , " " , ' '" r" " ' " ' , "" • ,. " , , ' , • , './ ' •. ,'~ )'" ' 

~li~f~W~:{j1:;i::~J~~~;,~ti:;·:'.' · .•. :\~:,~>::J;1(;;.·.;,::·;,;·,;;:;~~~1t["~lj2Q!?lè~;ti:~~;,::;, ,-.:. . .. <4';,,;,,:!r-!i~v ',,,," ""- ' .... ,';":!',' .. ,' rd"". <"'" , '.J,,\~ ,ft "., I,~, ":"',.:?,L'1>,~"~~""l" o;",i,~,"I'·~,,~":";'"""\-:?'''''~'.'' c' ' 
:;~;:~:,!~;~~~~~i~~1.: ;·~~~~~i'~~~~i:è3VS·:~:2: ~';~~~~;~:~~~i':',:'~~d ~~/tJ~,~~'~~ .qi~;::~~~q,f,t ';"""',, ;':;4".-': ","P'I ,~"."'" ,~, .: 1,"; ;' '.,. 



(, 

<;. , 

184. 
" 

" 

the possib:i:lit,y of obj ective values. - Simil~ly; first arder legal 
r, .. 1: 

~iscourse sufÙces to réfute the seeret boole .'theory; as a theory 'of 
-

what the -law actually"1s at any given place and tie. ' a secret book 
, ~, .... ' > 

theory is inconceivable ... And the obj~tion to it is ~ot that i~ is .. 

undemonstrable or meanineIes'; it ~s j.ust out of the question: aJIOIig 
. " "- '" ' 

the coiapeting, h~otheses that explain or justify -what ~s to he 
'\ ~ Q' '" 1 

explained or jUlitified 1t sillpiy does not U.d a pl1lc.. Professor ,~ 
~ 1)" .. 

l " r 

Putnu bas 'on oecasion sugpsted that faceci wi:~ any probld of . . 
, " . 

• reasoning, a hWl8Jl heing confronts it vi th " set o( hypothes.s in an 
, . . , ~ 

a priori simplitity ordering, so' that. broadly speaJcing" lnductive,:' 
, ' '1" ' ... 

considerations will govern his 'attempt 't~ reach a solution. 1lJU5, .' '\ 

aga in , broadlY speakina, ~uctive eonsider,ations such '8;5, generalizability" 
L ~~h ' '-' l' '~ , ' 

testibility, corrigibility, articulateness, s~licity, confo%ldty vith 
, l' o· , 

knchm fact.
r 

• may to&.ether determine that S01l8 ''hypotbe5esit are siJlplr. ' 

~dt in the ,~+g a~ 501U~i~S. t9 pr~~l~JU 'o~: nas~ini. h-o"~or .. 
~~ f • \1 

Putnu âs.arts thât the t'byPothesis" 'of the .alin ,ani. belon,., in this 

" 

'';claS's'; 50 'no dO\lbt. does the~''hypothesbtl of the "j~r't ,'boOks"'; ~ " "'\ 
perhaps the' bypotheses of a Platonic fora 'of Goocble., cioesj too. But " 

\ '. . •• t. • Il ~ 

ail thb tCNChea cl1rectly ~ the ''problea 'of ontololY j ~thout any, 
~ • ( t ' • 

• edia~~. i.~eal to pa~~~lar not~, ,of truth ,as .a~Fopri~t .. ',to ~is , .. 

, or, that claas of propf)siti~. L~",~s~c bt!-viour, assertion, dental; 

aare~t. CODtrôveny ~' BOl!' ~! thes~ is ~Urt.l)' J .. l .!8nt. ~ the - •. 
, , ,- , ,1 ,'<: i " . , " . 

, : ."p~ ~t"th.,."eiapir~ist'phi1Q$~~~r.i~ ~ey tfOU~: _~e iflt;!te ~,no-, '-' i . 

sopher ~ ~ loCical ~si"tivist; butU.î· ... :illit"he'is not. ,0 ,,:...;: 

, ! ,"~- - \ - ,. "" 1 ~ ~- , > ' ~ ,/' • , (. l" > , ... , 

, ", ',' ,!. -_y, do: L, ~.~.' ~t ~f..~s~;r ~~Ic~ ,~ ;~t ,~~. " ',;' , ; M 

, " v • 0 , ". I~ . ' , " " , • ' ;'" . ' '., - . .' ' , , 

,_ , , ' tfapid,cut ,ph~!os~e:,.~t-l. ~ IN'~,1.·,p6$l~~Yi.t1. lTII,. _~ '~~: 1( " , :'.~ , ' 

i . ',. ~ .~. ;;, ....• '.,."'. i ,:'.~:~:, :.:1· .';; .~: ~~'~:~l; :·;~;;:~~'7~i!i·,:j:::"!; ' •• " "';~.~~.~ ;:,:! ':';;i,; .'.:'.;~f •.. ;':. 
~ },~;, - /t~ :ï'(....\ \~,i"\~ / " l , ~~~"P~ \t,~,1 - ,', ,~ , ... , \, \tljvf/~(');-;~";J;;'~:j'/~1Î;/ IY~..J'\ r~-I· .. ~t"'!"/J'''' 'p \1'""1'.1 ~"':;/ '~'i;'ll~t?:e4~\(~:>:I' .. r..r~·· ,~~~- ~ , 

4 ., -"~~ ~ ''l~., .. ~ ,~ .. ' /,,' .,'1 Il, \\r}}" .. '" ) '. ;~{,t' :t';I.;".~ .. ""r,.~ ~,~t'~(.~~'"(~."'~;\ • ~ .. '~,I ~~'~,ft )\"Jt.';:}:/1I'''~j.'r~''''''·~'.J:1-' .y' 
J ),\4> '".,;', ,';:;. ... ~t_ " -.{~f'" "~~·[,,· .. t~4 .;,~.(;~, '.'~~'t~~:l-",~.I"~'I!' .... \~' .. î ... ,~d _~i" ?-,j,~,,;,.,l':'" _'~,.;J .. i't.'ï,t.-"",~!';:~::"Lr",·},..,., '..-~ ~ 

:',,;~',:'r ':?k,,-l, " ,:~,:it.',\"",, >-., '.' r·:'~':,,:~'.i"'>~~;':f~,.';·,.::/;:,I(.';';··:"':"';;"" ,C,;,. "-~'.~ ";,,t, n:", l ';'," ," .' 
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that Professo~ Dwo~kin's arguments can he seen as better constrUct~dO 
l , t/1 

if directed agnis.t"" •. logic~1 positivist opponent .• than if they were 

~imed at anyone who would subscribe to empiricism. Then, too, if 

John Mackie were the empir~cist ph'ilosopher. although it would be wrong 

to calI him a 10g1ca1 positivist, it wouid be reasonable. At the end 

of'his book on ethics he records an inteIIectual debt to C.L. Stevenson 

ând A.J. Ayer (v. Mactie 1978, p,'241); and in the 't-ext he admits th~t the, 
\- ':; 

issue of "objectivity" is old-fashioned; more important perhaps is the 
""l'" -

, antique tone of his ringing declaration, con?ed in the "argument 

fram queerness~' that the ideas "of essence, \~ber. identity, diversity. 

,solidi ty. inertia, the neces~ary >existence and infini te extension of 

,~ime and space, necessity and possibi1ity in general, p~wer, and ~ 
f-Y 

causation", - a11 of these' ideas must he ~iven "empireist foundations" 

if they' are not to ~e eliminated by very same argument that invalidates 
1 

~ 1 

" 

objective values Cv. M~ckie 1~7g ,p.69). This is just the sort of polemic~ 

evoked by Prof essor Dworkin 1 5 reference to "orthodox empircism";, ,and 
~ 

perhaps gnly a 10gica1 positivist might fail to blanch at it. 

iii. The las t '. best, and" most obviou~ reason fo~!hinking 
, ' 

that Professor Dworkin's t~rget has not been anti-realism. is, of 

course, that legai P9siti~ists are not anti-realists. The idea that 
. ' 

1ep1 pDsitivists have supposed themselves to be giving the semantics 
,\ 1 

of 1egal propositions in g~neral has no mo~ivation'whatever. To take 

a not irrelevant example: in the first chapter of the Conc!!'t of Law. 
, 1 

,H.L.A. Hart admittedly discU$ses the problem of "definition" at 50. 

length, but Only"in connection with a single w0rd:. viz. '/law. 'I1lere 

is certainly no indication that he would like t~ give definitions _or 

anything that would do in place of definitions for a11 ~he words that 

" 

4 , 

, , 

Di ftil!&fj;:;:~:;: .. ,~ __ ol -.. ... " .. ~.l;~ t. 

~ 
1 
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,>-• 

occur in leg~" propositions - and a good thing, too, for any pr, op~sil 
. il' \1 \ 

~o that effect would,§e ludicrous. The linguistic properties of legal 

propositions, including iheir se~ses, are what they are because of the 
".. 

~ linguistic prope%ties of their,COnS}(tueFt words,and be~ause o~ ~he 

,,' admissible modes of combination of those words 'in the natural language 
~ . 

in whlch the propositions are couchel! - in short, because of the pho-. . ~ 

netic, phonemic. morphemic, syn~actiF, semantié, and pragmatic feature; 

of the language. In the énd, Professor Ha~t disavows the intèntion to 

provide ij, defini tion for even the single word ttlawn (v. Hart 1961, p.17); 
. 
and the ~enor of his introduction to The Conc!pt of Law is 5uch as to 

suggest that if he had decided to attempt any "semantic analysis" as 

such, the analysis would have been limited te operators which are func-
. , 

tions from sentences into sentençes such as "According to English law. 

,~', "It is a proposition of French la", -'1, "lbat is a law in $tate 
1 

of Massachusetts", "Legally speaking ":", l "From the legal point of view _" J 

et~. - where the blanx is to be filled in by some well~formed sentence 

whose sense is taken as given. It is because the senses of the filler 

" proposi tions ha,ve to ~ taken as given that there is an opportuni ty, far 

the q~estion of realis~ versus anti7rèalism to be àsked'and answered 

before legal theory even begins. ~r~over, the effect of introducing 
J • 

a rUle of recognition, as Profes$or Hart does, to deterpdne wnich pro-

positions are propositions of law in terms of one set or another of 

properties which the propositions can be recognized as having - the 
, à 

effect of this is to make invisible the d~stinction between realism and 

anti-reali1m in connection with the assignment of truth-values to leg,l 

propositions, that 15, propositions whose .ain operators importantly 

reSeJlble the ope ra tors listed· above. This because the reliance on 

:\ 

} 
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,1:; 1 
recognizable criteria comes to be required, not by a certain general 

approach governing the content of a semantic theory. bu~ rather br the 

common semantic properties of a s'et of sing,le' lexical items 1< namely. 

the operators mentioned above. It is open to anyone to dispute this 
• 

approach as providing any cont:ribution to 1egal theo:ry; bùt it bespeaks ,_ 
1 

,a misconstrual to suppose that the approach implies or presupposes 

anything questionable in the theory of meaning. The only significant 

presup'position is that meaning is compos'itional, and 'few people would 

'dispute tha,t, 

Even this elementary characterization of. a rule of recognition " 

casts a dark shadow over Profe~~or Dworkin's analysis of the po~tivi5t 

treàtment of legal propositions ""'", Professor Dworki~ claims that for, 
p 

l.egal positivists, a legal proposltion su~h as a proposition ascribing 

'a right. can only' be true if it is rec'ognized ta be true - if there i5 

controversy over it. then it cannot'be true. from the positiv~5ts' 

st~ndpoint. Whatever force this claim has rests'on an illicit equivoca-

,tian. Consider the proposition:. 

A pregnant wOJ!l8.n. up until the twenty-fourth 
week of her pregnancy. has the right t,o hav,e 
an abortion performed on her, if she so demands. 

Since the existence of rights may'he discussed in abstracto " as it 

were, as is the case when people discuss the existen~e of moral rights. 
~ 1 

it is tlear that there can be a great deal of controversy ove~ the 

tru~h of Pl' On Professor Dworkin's account, ~his fact alane must 

suffice to guarantee the fà1sity o~ P2, 

(P2) According"to Canadian law. Pl' 

- even if there is a Canadian federal statute to the ~ffect'that ~l~­

and the statute bas been nlIed constitutional by the Supreme 'Court of ' 

, ' 
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'. 
Canada. That this shoulèI be a conse'quence of anybody' s version of ,,: . 
legal p,0sitivislll" i$ simply not credible. If it is' a consequence of 

, '1 
anything it. is probably a conseql,lence of Professor Dworkins qu«:er ., 
assumpti~n thàt,sentence-forming opera~rs like the one in, P2 are 

, ~.,o! 

truth-functiona1t. 

1t might be more perspicuous to represent Professor Hart's 
\AI 

intention by rewriting the operator in P2 as ~IRecognizably, according 

ta Canadian law Il or "According to Can~dian la,w j defini tely " 
, , 

Indeed, what aIl such operators have in common could be represented by 
, .J" 

th~ operat.oT ",efini te ly _"" And fortunately, there 'is some agreement 

o~ the approprià~e logic for this oper&tor; it is the modal logic T 1 

'with the necessi'ty opera.tbr interpreted' as meaning Udefinitely" (v. 
1 ) t~l ~ 

I
Dullllll~tt 1978, p.182f; Fine 1975, p.294). This ~s1the "logic of vaguene,ss"; 

'" 0 it iS, appropriate 'for Professor Hart' s positivism be~ause, as Michael 

'" , 

Dummett has pointed out in ~onnection with Wittgenstein's philosophy 

of mathematics, the nohon of, w,hat is recognizable i5 va'gue.- For 

Professor, Hart, then. the notion of.vague~ess is imported into legal 

~heory quite independently of tbe,vagu~ness of the individual words 

that occur i~ legal prgpositionsj' this was shown to be the case .. for 

Professor Dwork~n's own theory in S~ction 8.4. 

Kit Fine ~na others have developed the logic of vagueness in . 

terms of Bas van Ftaassen's ideas about supervalUations. In Part Three 
" . , 

the argument,aga~st DRA will als~ make use of supervaluationsj it will 

require that only one notio~ be taken as vague, viz. the notion of legal 

obligation. This T6quirement will be jU$Ùfied with l'ehrenee to the 

analysis of a Rawls~an s~cial preference'function by Professor ~.K. Sen. 
t ' 

,The logic' ~f legal dbligatlon ~ill be the modal logie 55 which is the 

.t.... 

1 
" 

.. f ~~~~ 
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r l ' 

1og,ic of vagu~n~ss, when on1)' fi}";t ,ord~.t N~&1len:s~ ii admi tted -
." 

tha't ~s, when Ü"catmot be only vaguel'y ·t,rue that 's<?met;Mng' 1S vag\lely 
, . 

the ca,~e: 

the ca~e. , , 

" 

if sqÏllèthing is vaguely' ~the ca~e', i t' iS; definite1y'vaguely 
~, ~ 

, ...." 

,'These consideraÙons 1ead directIy.'to Part Three. r shall 

say"nothing lDore about l'e~Usl!I an:s1 anti.-reaÙsm. The main r~sults of 

Part T"o are these: 

- NO~-cIaisical 'logic is pot the key to anti-realislD. 
~ 

- Bivalenc.e is not the key ta aIl varieties -'of realisln. , . ,. 
- Professor,Dworkin's legal theory may~be much closer to 

, anti-realism tha~ he seems ta think. 

- Professor Hart's legal theory may be more realist than 

"" professar Dworkin seems, to think. 

- VagueneS5 is imported into legal theoryj not by specifically 
~ 

verba~ considerations, but br the general idea of legal 

justification or legal obligation. 

In o'rder to protect ~he idea that thtt- existence of legB;l 

righ\~ does not depend on the sayso of a~y particular class . ~ 

of persans. it is unnecessary to adopt a realism that requires 

·,:bivalence. 

- ,Linguistic practice may not provide a justification for the 

assumphon of bivalence. 

- Nothing that Profèssor Dworkin says'about meaning or logie 
, , 

provides, the slightesJ reason to aceept the truth o~ ORA. 
u' , ' 

• 
) 
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PART In. CONSTRUCTING niE· ARGUMENT 

In Pa~t III, an argument agains~ ORA 15 constructed. 
fi 

10. What U an Argument against ORA? 
'r 

1 bave emphasized the desirabi~ity of constructing argument 

against ORA. But what is an argument against DRA? o 

An argument a:ga'inst DRA is a0rgument for the _proposition 

that it is not the case that for every legal dispute there is some 
, 

potential res?lution of the dis,pute which would be legally admissible-

if implemented and which 1s the only resolution that i5 legally correct. 

It is an argument for the proposition that, for some Iegal di,spute, 

either there is no potential resolution that'is legally'admissibl~J or 
~' ) .. 

there are more than one such resolutions. In his discussion of the 
< , 

ways in which a legai system May fail to generate "one, right answer'" 

for every '~egal question, Professor' Richards put~ i t' this way:" 

" T he set of a11 applicable princip les and rules 1!18)" 

be in equipoise in many cases, and 50 ~ait to provide 
a determinate outcome. The system may achieve equi~ , 
poise in two ways. First the applicable ruIés and 
principles may yield contradictory holdings. B~cause 
'princip les are self-justifying. nothing in their 
na)Ure can prevent them from being prospectively in-' 
cQ1\sistent. and nothing in Hart 1 s defini tion of l'Ules 
would require that even they mUst be ,ab"olutelY ~ 
sistent. Second. the probl'Q1 is 50lltttimeS not that 
rules or prinçip~es balance one another. ,but'th~ • 
.lhere i5 an indetetminate utter requiring decision." 

.. ' !) • , ' 

,1 (Richards 1977a, p.1314~) 

l " 

.. ,\ 

The import of this passage is intui~ively, clea:r~ enough\, an~- its de'talls _', ..' , 
aH not ilIportan~. Of cow-se, it is possible t;e:,iJaagine légal, syst,mS 

, 

whieh occasionUly gener,:te conflÏeting obligations, or which f~il tri? 
,"J .1 

'prôV~é a decisive aethod for dete~ning' in ~ given case' wh/!!th~~ a, 

, .. 

, ' 

,i' 
1 l , 

1 

, , \ , 

, , 
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, not. (Given, howev8ir, the "reaHst" c?nstraint imposed on any argument 

, , 

aga~st DRA; it must seem'highl~ doubtful whether'any probative for~e 

caT\' a ttach to the mere abili ty to imagine or even tp' point out legai 
1 

systems in the a~tual world which fait to satisfy ORA in'the ways 
... 

described by Professor Richards. The realist constraint requires that' 
, 

( attentio?- be fixed upon ideal Ieglli theori~s. Thàt an ideal' legal 

theory should fail to be fully determinate may'seem to be an unsatis~ 
" , 

, ' 
factory idea;/ even more 50, that i t should generate inconsistencies, 

\ 

If an acceptabl.e argument against ORA is to be developed. it{~st be 
. 1., 1 " 

pQssible ta characterize the deniai of DRA in 
, .' 

y 

a less vivid, v'beahülary. 
" 

The "vocabu.l~ry of welfare' eCbnomics . 

, 
_ leSldentious. _Ibeit 

and prefeTen~e orderings 

comès to mind. Suppose that lègàl ·theories detennine preference '\ 

order~ngs among ,the outcomes of legal disputes. Then there are two 

ways in which le~gl'the~ie~ ~ight be sald to viol~te ORA. Firs~. a 
1 • 

theory )IIight violate -DRA br ranUng the two possible outcomes of a given 
" , . '"j'l , ) 

,case eq~Uy;. thus' thé theGry migh't be indifferent between the outcomes, 
'" J~' .. 

, .. T' ' 

and sO hil <to ,l'etermine a choice between them. Second. a. legal theory 

migh~ 4e~~rinine, 'an ,4~COlI!Plete" or "unconnected", preference 'ordering of 

,th~ potential o~teomes of legaldispute. \"rA, pr~ference ordering is 
. , .1\' " 

"~nc.oll!Plete" ot "\plco~ected" when there S'l'e at least two elements, 
il> • 

d~s~ribed as w1 th in i 'ts' ':r:~ such that the ordering fails to rank 
\ 

\either as,ptef~~ed ovel"the other, and also failsoto xank tnem as 
, ~ 

indiffer~tJ 1i,~ that no comparative ranking of the elements is deter-
~ 

min~ st a11. If an ideal theorY'determines a prefe~ehce oroering 

... ' 

l 
1 • 

l 
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among the possib1è resolutions of legal' disputes, then if the ordering 

is incomplete or allows for indiffer~nces, then ORA will be fal~ified .• 

In Sections 10 and Il, just this will be ar~ed. But before the argu­
V 

ment isconstructed. a little more should be said about the words 

"indifferent" and "incomplete". 

The trouble with ~hese words is that they are 50 plainly 

"theoretical". that ,their use is plainly determined by 'a denœ.nd for 
" 1 

"technical" descriptions, of theories about preferences; and that', as 

a result, a desctip~ion of an Ideal legal theory, in which these words 

are used, mey seem unatta~ed to the sorts of ideas about legal-systems 
, 

'~hat ,are expre~sed, ,for example, in Professor Richards' description of 

legal syste~ quoted above. 
\- ~ 

The proble~ i5 less acute in connection with in4ifference 
\ 

~ 

than with incompleteness. A preference ordéring i5 determined by pre-
... 

ferences. CèrtainlYf faced with two options, a person'- in the laY,and 

not the legal sense might prefer one over thé other, or he might be 

indifferent between them: he might simply not care which option were 
~ 

reali:ud. In this e'xamp'le. at 'least, there 1s nothing te$nical to 
, , ~ 

fret about. Yet could an-ideal legal theory b~ Indifferent in this 

sense? The qUéstion is ~ather obscure, but,a negativ~ 'answe~ would 
'- , . 

seem hard to justify. F~r suppose.that the underlying ra)ionale of 

an ideal nOl'Jlative lega~ theory is the promotion of the welfare or the 

protection and extension of the rights of aIl who come within ,the juris­

diction of t~e legal system tor which the the~ry is ideal. If their 

welfare is indifferently served or their rights indifferently protected 
, , ' 

and t'ostered 'by eith'er of the two possible jJal- re •• lutions of • . 

( 
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given'dispute, then it is hard to see why an ideal legal th~ory should 

no.t be indifferent bet;ween the options. More specifically J' if a pre: 

ference ordering effected by an ideal legal theory is dètermin~d on the 

basis of the preference orderings of ~he individual persons within the 

jurisdiction of the legal system for which the,theory is ideal - and 
'l .' 

this would be the'case if,a normative ide~l legal theory were among 
" ~ 

~he sorts of theoties typic~lly studied by welfare economists - thQn. 

when aIl the preference orderings of the individuals in a given juris-
" . 

,diction were indifferent between two options, it would be almost 

~' , 

impossible to see why the social preference- o'rdering dete~lIlined by an 

idea1 legal theory should not be,similarly indifferent. Of cdurse, if 

in a given jurisdiction what i~in question i~a lega~ disp~te, ~hen 
it cannot be that the preferences of all the individuals within the' 

Jurisdic,tion are indifferent between the two possible judicial resolu-

tions of the dispute; for if there were no clash of preferences in 
, ! 

regard to the different possible outcomes. there'~ou1d be no dispute. 

But aIl 1 am trying t9 point out at the moment, is that indifference 
f 'r, 

between Ç)ption.s is no less incon~eivable for social groups than' i t is 

for individuals; and that if a choic~ between indiffe~ent social options 

has to be made. ii may have to be made more or less arbitrarily; there 

is fio guarantee that justification for a decision in favour of one 

option over another may be avaiJab~e. And this fact, l think, is what 
. , 

Professor Richard~ is ~verting to when he speaks a legal system's 
" , , 

"achieving equ#,poise" when the p:rob.lem i t ,lII!J!,t addres! is "an indeter-
, 'Q • 

lIIinat, matter requiring decis,ion"; for he elucidates this phrase by 

appealing to "the elUlmple of "th,e i"'portance Cf predictable roI es 
, , ' 

" {\ 
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a110cating property rights, wh~re the point is often that rights be 

aJ1ocatè~'ot that' they be alloca,ted in a certain way" (Ri'chards 

1977a, p.1315). It is pre~isely with regard to such cases as this, 

where a le~a1 prob1em May be solved by social coordination that is 

"conventional" in David Lewis' sense, that rule-utilitarianism, for 

instance, must fail to determine a unique solution. This is signifi­

cant, because Professor Dworkin frequently alludes to rule-utilitarianism 

as ,an example of the genera1 sort of theory of rights that a judge might 

subscribe to (v. Dworkin 1978a; pp.9S,313f,317; for David Lewis' 

definition of a convention which requires the'e~istenèe of alternative 

coordination equilibria as equàlly admi~sible' s~lutions to a problem 

,~Cial coordination, v. Lewis 1968, pp.16,Q9-80; on the failure of , ...... "'r , '" " 
rule-uti1itarianism to ~olve coordi~a~ion problems, v. Sobel 1968, p.153f). 

The meaning of "indiffe;rence" then, is comparative1y straight­

forward and intuitive. ' It might be objected that the reliance on the 
J ' 

voeabulary of welfare economics and ~reference orderings is illic1t, 

because the preferen~e orderings stqdied by wèlfare economists can only 
, " 

Come into play after the constraints" imposed on so~ia1 choice, say, by " 

individual rights have been satisfied. An ~~gument along these lines 

has been s~ggested by Robert Npzick (Nozick 197.3, P.60f; '1974, P .. 16Sf!; 

but it has been defus~, in my ~pinion at least, by Professor A.K. Sen. 

Professor S~ bas pointed out tbat if a 

among options ','ois supposed to reflect a 

social preferenc'e ordering 
t· " 

judgem~t' of social welfare 

taking everything into~ accoWlt" as welfare economists assume, tht;n "the 

ability to exercise these rights must enter the social ordering afte~ 

aU" (Sen 1974, p.230). ln fact,' a, natural' way of underst$llding the 

, ~. 
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question whether the conferring of a set of rights on a group of indi J 

, .. / 
~ " 

viduaIs-couId be consistent' i5 to regard 'the question as asking about 
. 

the possibility of proyiding an ordering for the op!ions that might, 

result from the exercise of 'those rights (v,. Sen 1974, p. 234f) . In 

Sections Il and-12 I shall assume that sQcial choice ~h~ory or welfare 

economics - faute de mieux - must provide a suitable framework for the 
~ ... ~- ~ 

,.f , 

discussion of ideal legal theories. And I believe that the mere con- \ ' 
, /" .. ~ 

ceivability of social indifference is enough to wreak havoc with ORA. 

But because of the non-'indifference·of .individual preference orderings 

--that must be involved'in a lega1 dispute, I shall base th~ ar~~~ . 

against ORA on the idea of the possib1é in~ompleteness of ine 'preference 

orderings detemined by"an idea1 legal theory. and not on it5 possible 

indifference. 

What intuitive meaning do es "incompletene5s" have? For t'e 
r 

preference ordering of an individuaI persan, incompletehess might reveal 
, , 

.itself in ~n inabiIitt to choose between options, where it 1S felt that 
.1 

'the inability is not ~ result of the fact that. any sueh choice mu.~,t be' 
, 1 

lIerety arbi trary; one may not knaw which of two options ta ChOOS.~l, and 
, 

this m&Cy ~ be bec~us.e one feelS that, a~ far as one's,pre~erences go. 

there is realIy nothing to choose between tftem (cf. Sen i 1970. p.3). 

This ,phenomenological descripÙo~ is not. ,r pelieve, either empty 

of inconsistent; yet it may seem to have little reIevanc.~ to the 'content 

~f ide~l legal theories, just because it is phenoaenological. Noneth~-
J 

less, it can be applied analogi~lly to,~he problem of constructing a 

noraative th~ory of sod,al chpiCe.' In Section, 5; Part One, of this 
, 1 

essay, an "intuitionist" proposal of Nicholas Ris cher' s was discussed, 

l" 
-, 

, , . 
';' 

, ' 
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in ~ich the,princip1e of avertge-utilitarianism is co~~~ned w~th a 

---p""r"'l~lpI,e of equaiity, According to that proposaI, social, choices 

.should he made to maximit.e the "effective average"; that is, the average 

utility ~inus some fraction of the standard deviation from the average. 

This keeps inequa1i tie5 down by dis~untiJJg benefits which deviate from 

avera:-ge levels, at the expense. possibly of lowering the a~erage level 

of utili ty, Sut the proposaI is "incompIete". If. as Professor Rescher 

suggest~, the relevant fraction of the standard d~viation i5 taken to 

be ,1, then for any social' state iu. which the distribution of individual 
, .. 

utili ties is such that the standard deviation i5 itself ireater tban ~ 
the averagè utility in that state,. the c.ardinality 'of that statJ\,ill 

be ealibr~ted at less ~han half the average uti'lity (v. Rescher 1966., 
1 

Q 

p.36) . The 'point to notice is that for such 'states, the equity component 

" . of the "effective averagè ll principle may be regarded as cripplingly 
... 

distortive, The upshot is Ptat al though the "effective average" principle 

cOlllbines considerations o'f uülity and equality, it does so in a rea50n­

abl'e ~ay only !!!!.:!.' limited .s!!.!.!. 2!.~. vil. those cases when choices 

IllSt be made between states in which the distribution of individual 

utilities does not vary too greatly about the average utility. Wh en 
) . 

the variati<m is great. the pl'inciple tends to ,discount average utility 
. . 

entirely. wi th the result that anyone attracted by the harmony the 
" 

principle proaises betveen equality and utility, IIIlSt find h!mself 

vi thout a guide in cases where this occui"~. In these cases ~rofessor 
, 

Rescher laconically declaxes ·that the 'effective average is ''undefined''. 

that is, incompletef but the intuitive significanee of' the incOliplete,­

\ ness lies in the fact that the princ~ple of the ~ffeet~ve average IIl$t 
'\ 
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fail to generate conv·iction in âny social choice made! in the easefs for 

. - wlîich i t is un~efined. If one had to make a decision in such ra éase, -, , ~~ 

there wou~d be good reason to say tha't one couid not knoll, on ,the basis 

of the princip~e of the effective average, which choice to'malte, And 
.. ..;1 v 

this need have nothing to do' with ,any Und ()f indifterence., 

What is intex"esting about the idea of incoÏUpleteness is that 

~t captures a sense in wh1ch an ideal legal theory might g.!nerate incon­

"' sistent judgements without itself lieing inconsristent. ,4, theory may be 

declared incomplete in Qcertain cases just ~ecause the application' of 

the theory in those cases ca1'\ rightly ,seem to have outrun the, underlying 

rationale of the theory so that attention to the rationale prompts one 

judgement, while the theory entails another. Theories,' after aH. do 

not apply themselves; the principle of the effective average does not, 

, have a neon sii'D attathed to i t, announcing that it tends to disèount,O 
~ , . 

gains in average utHi ty if the distribution of individual utiiities 

reaches a certain level of variation; and s'cf the qomain of the app1ica-

o t,ion of a otheo~ based on that principle may be a matter O~/~isPUte or 

of decision, where there need in the ,nature of things be no further 
\ , • theory to appeal to in reaching the deciSlon or resolving the dispu'te. 

Theories are not 'magical. 

But- could an ideal \egal theor,r fall into these sorts of 

difficul ties about incompleten~ss? This question raises an importan't 
1 

problem c:fbout ra tionali ty; ~ere is no' d04b't ~ for instance.: that the 

principle of the effective average can' consistently be used to detenaine 
d -

, . ~ 

~bc:~al ,:h~iC~S ~en among~tiO~S where average,'utilitY ii',less than th. 

" standard deVlat10n bo. the avera.ge; the qu~stion only arises whethJ"f 

it is r_sonahle to use the principle to deteraine suqh choie.s. And 
, ~,' . 

n 
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surely the qu~stion of reasonableness is, not to be regaxded as settled~ 

a prJ,ori, in àdv~ce of the cho,ices that' have to, be made. Similarly 

it ca~ be argued that the reasonableness ôf any normati~e thebry i~ . , ' 

not\to be xegarded as settled a priori. in~ad~ance of the choices that 

haVI!> to be made. But sinte the phrase "any normative theory" includes 

in its extension any ideal legal theorx. it se~ms that the problem of 

" incomPl"eteness cannot he eliminated by meï"e r~etition of the logical 

truth -tha~' an ideal theory is an ~ ;theory " 
~ - If 

'- Moreover. it would seem that aoy attempt te dispel the problem 

by means of such incantations mus~ involve a 'committment to a sort of 
\ . 
\~ irrationality. 

) 
The idea that reasonableness may and must at~ach~ a 

priol-i to a11 the consequences 

surely involves a false notion 

of ~ set of normat~ve 

of ptactical reasoning,. 
," , 

, " 

doubtedly the case. ror sorne no~ative judgements. that 

g'eneraliiations 

For-rtt-·' 
if they, are -

implemented, some persons may he made to suffer harm, as for;example, 
t " u, r 

the 10ss .of money or of a 'remedy. ,or ol f~~edO~ or' of lHe, as ~ a resul~; 
of an adverse judge~ent in a case at law. "And it 1S at the very least 

, , 

·reasonable ~or a person to want not to bê,i~strumental in it bringing 

,about that another perso~~ffers suéh harm. But the I~gal positions 
. ' 

of some pers ons may be esserit~aily such that they are ca~bl~ of bringing 
, , 

about such harm for others, merely by decla~ing'the consequences of some , ' , , " 

set of normative generalizations.' Now it may he tpat jQr a wide range 
, , 

of cases, for any of a'numbex of sets of generàlizations decl~ring the 

cOnseque~ces ~f the generalizati~n$ is reasonable) be~ùSe the harms 

brought . about bi the' declara~ions seem no~ unr'~sonable. In this way 
v ~... 10> 

reasonableness might be' said to attach to the consequences themselves. 

. ' . ~ 

o ' 
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But,without knowing in advance aIl the'practical implications of the 
• 1 

logical con~equences' of a set of-normative generalizàtions, including 

especially the !'implications of ha~, i t ,would surely be unreasonable , 

to commit oneself in advance practic~lly ta upholding those genera1i-
\ , 

zations no matter w~at théir consequences should ~urn out ta be. That 

i5, it would be unreasonabl~ at anytime, say, to give over, irrevocably 

and without reservation, aIl practical reasoning within the domain 
-

cove~ed by those generalizations, as a tàsk henceforth to be carried 

out ~~ machine programmed to ma~~ decision*. in accordance with the 

generalizations. By the standards of pur present notions of' practical 

reasoning. a man who coulrl conceive of this possibility as a ~easonable 
~, 

pO$sibility, would have to be judged as en.dorsing nqt the regimentation 

. of practical reasoning. but its abandonmeht. For what COllDIlittment to . 

a complete normative theory suggests is that a pers on who has undertaken 

• such a cOl1llllittment could give up case by case practical reasoning and 

Mithout 1055, substitute for it ~,kind of qua5i~mechanical calculation -- . 
had'he but pape~enough and time. A complete ideal theory would ensure 

~hai p~acticai reasoning could be .removed, as it were, from,the haphazard 

pushes and pulls of practical reality. But the other side of this coin -
is that 50 long as it seems reasonable not to admit su ch removal. then ,-

,even for the best po~sible ideal theories will it remain conceivable 
f ' 

'that they shoul11 be incomplete. 

. .-.:,) 'should point out that Professor Dworldn appears quite wiUing 

to allow - theoretically, at least - judges to abandgn jUQging a~d take 

up compu~ing instead. This comes out in his characteristicallY ham­

fisted discussion ~f Professo~ Rawls' notion of reflective equilibri~. 
• , 1 

Accordtng to Professor Rawls, ;1flective equilibrium ii a~ieved, thTOugh 

, , 

" 
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the pl'ocess of successive l1l1tual adjustment between isolated pre-

theoretic intuitions about justice on the oné hand, and principles of 

a theory of justice on the other; it is the "resting point" where 

princi~les and judgements -~oincide. Th~aehievement of reflective 

equilibrium lIIfI.y be JJJ<ened to the achievement of a perleet fit between 
, , ~ --

a generative grammar and particular iRtuitions of grammatieality' (v. 
1 • 

Rawls 1971, ,pp. 47,50) . Professor Dworkin, howe,;er, "interprets" the 

theory of justice as role of refleStive equilibxium in~Oping a 

requiring the s~ppression of(intpi_tion wh en , it 
~ 

conflicts with theoretical 

prineiple: he proposes his é~ructive model of a normative theory, 

whieh "demands that we aet on principle rather than on faith" Cv. Dworkin 

1978a, p.162).p He ,implies that when intuition conflicts with printip1e, 

one ~st 

"if that 

dis regard intuition; one must steel' 0Ulf against its influence 

is required to aehieve the harmony of~i1ibrium" (v. Dworkin 

1978a, p.165)., Though he cites Quine's ''Two Dogmas 'of Empiricism", he 

is apparently unconscious of tbe fa ct that the holistic implications of 

the technique of reflective e~uilibrium ~~undetermined the 

precise locus in a conceptual structure composed of theory and ob5e~a­

tion where adjustment ~y be made to accomodate the pressures of conflict. 

It should be obvious ~ though apparently it is not - that a~ i~tuiti~~ 

~' that refus~s to give way is a bad pl~ce to attempt conceplual revislon. 

50 that harmony of equilibrium cannot require revision of such intuitions." 

Yet just because there are ~uch intuitions, Professor DWorkin proposes 

t~l·th.ories of justice must ignO:"\them, in order th.t principles may 

be honoured. The argwment above ,~ug,ests that the o~ly consequence of 
;) 1 #Of' 

this must be for principles to acquire,a certain immunization against 
. . .~ 

the dangerous and debilitating effect~,~of tbat deadly force, intelligence; 
~ 1f~ / 
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so that the consequences which are their progeny may proliferate . , 
unchecked by human intervention, rather like cancer cells. '-

'Not surpris1ngly, perhaps, Professor Dworkin has drawn some 

of his hostility to intuitioh from the work 'of Professor Hare, whose 

critical studY~Ofesso:r Rawls t theory of justice contains' a violent 

attack against the idea of any appeal ta "coD'sidered judgements" as 

data that a theoTy must take seriously Cv. Hare 1973~ pp.82-8S), and 

whose_flou~dering effQ:rts to di~tinguish on his own prin~iples between 

morality and unreasoning fanaticism have been notoriously Unavailing. 

Professor Hare's views on th~ inadequecy of pre-theoretic moral opinion 

have recently been subjected to a devastating re-assessmènt by Professor 

G.R. Griçe~ Professor Grice accepts Professor Hare's argument that a 

moral theory which can be 'modiii,ed under the pressure of received opinion 

;cannot be used to settle moral questions in a way that is independent 

of received opinion; but .where Professor Hare draws from this the conclu­

si'on that pre-theoretic judgements must be allowed no probative force 

whatever in normative ethics, Professor Grièe concludes that on the 

contrary the argument shows the futilit~ of constructi~g grand n6rm~tive 

theories ta dictate the solutions of practical problems, since it seems 
, \ 

impossible te do 50 without appeal te pre-theoretic j~dgements a~out. 

for instance, wnat may constltute harm for a human being (v. Grice, p.9). 

Professor Hare's own utilitarianism is granted something of an exemption 

from Professor Grice' s 5trictures against th'eories', but only under the 

assumption that. as Professor Hue claims. his utilitarianism is logically 

entailed by the logical doctrine of universal prescriptivism alone. 

(This claim has been refuted conclusively, in my opinion; v. Fullinwider, 
l 
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pp.170-173.) Profes~oI Grice's idea is that if a normative theory 

couI,d be shown to be entailed hy a logical doctrine alone, it could 

thus be demonstl'ated to, have tha Iequisite independen'ce' of o:rdinary' 

judgement to settle questions where ordinary judgement fails to do this. 

Since 

legal 

professo~ Dworkin has never indicated that an :!Iieal no:nnative' 

theory might ~e supposed to hav~ a purely logieal f~unda~ion: 
'1 

P~ofessor,Grice's argument suggests that Professor Dworkin's treatment 

of intuition and received opinion must be r as presumptuous or 

,premature because it leaves him without a tion for his normative 

theory. This i5 especially clear insofar ~tiv~ legal ~heory 
, ' 

is obliged to take a.s 'data a heterogenous normative materials 

whose common acceptance by,a democratically elected citizenry as opposed 

to a;cand 1 cultists i~ s~rely be~ter understo?d as acc~ptance !E ~ 
diviso < an as evidence of acceptance once and for aIl of somè body of 

, , , 

theore~ical normative generalizations, .together with aIl of their logieal 

consequences, no matte~ how,intuitively objectionable or harmful these 

should tum out to be. Professor Grice's' argument, ,then, must incline 
", 

one to believe that ndrmàtive theories cannot be freed from the con-

straining power of considered bu~ pre-theoretic normative judgementj 

j1J1d if this.ts 50, then an idea,l theory may be as ideal as you ,like, 

withqut it being possible' to sacure it against" the risk of being in- ' . . 
complete, in the sense describe~ in !bis Section, 

ORA demands c01np,leteness of ideal legal theories ,lt, Professor 

Dwor.kin and Professor Sartorius b~th argue that it is "rational" to 

acçept ORA (v. Dworkin 1978a, p.286f; Sartorius.1977, p.12?3f). From 

the realist point of view adopted in this essay. if it is rational to 

\ \ 
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accept ,ORA, thÊm for some ideal legal th'eory it ,is rational to accept 

that theory as complete. If it 15 rati0llal ta accept f'or some ideal 

legal thèory t~e completeness 'of that the~ry, the~ it' is rational to 

be' wifling to suspend ,intuiÙve normative judgement in 'favour of un-
'\ , . . 

critical acceptance of the con~equences of some ideal theory, whatever 
, 'I~!. 

they'~iiht te. 1 do not believe that this could ever be '~tio~al,in 
\ 

connection with an~'theory. l do not beli~ve that it is 1ational to 

accept O~. Professor Dworkin and Profe~sor Sartorius both Seem to 
. 

argue from the fact ~hat since for each individ~al legal dispute it 

may be more,~tional than not to accept tha~ it has only ~ne legally 

co~rect resolution. it must follow that it can be no less rational to ~ 

accept that ~ legal dispute ~s only one legally correct resolution. 
, , . 

But argument along these lines' is exposed as fallacious by the m~re 
"'~ 

existence of the lottery paradox discussed in Section 9. Just as it 

is wron( to argue from the probability that' any one 'Of a thousand 

lotterr tickets will be a 105er in a fair lottery, to the probability . 
that a11 the .tickets wi.1i be losers; 50 it is wrong ,ta argue from the 

. " 

acceptability ~f a judge's' hypothesis about any particular case before 
1 

~ him that it,nas a uniqùe ,correct,solution, to the àcceptability of a, 
1 

, 1 • 

. legal'philosopher's hyPothesis that every case/has a unique correct 
, . . 

solution. One expects ,the descr.tption of legal systems offered by l'egal ' ' 
," \ '\.)' 

philosophers ,ta lie more' responsive to logical distinctions "than such 
1. ',0 

argument would indicate. But in this sphere. as in others. èxpectations 

are liable to be disappointed., 

To summ&ri~e: in this Sec~ion ) have maintained ~at ao 

argument against ORA will succeed if there is reason tQ believe that 
,~ ~ 

an ideal lagal theory may eit~er be indifferent amang judicially pos-

" . 
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outcomes 'of legal disputes J or else be incomplete - where "indifferénce" 
'J''' 

and ,"ineoll\pl.'eteness" a1"~ understood as we lfare economists understand 

them. In- Sections 11 and 12 l will t'ry furthe; to ju~tity the applica,­

l ' 

, , , 

, " .' 

~ ton., of the 

problem set' 

social chôi~e th~ory developed by welfare economists ~o the 
" 

by trofesso"C' Dworkin 1 s biture to specify the natuii of an . 

, , , . 1 l,.' 

, " 

-'>\i 

id~al legal theory. In the meànwhile, if the assymption is granted'~hàt, 

àn appeal 'to sodal' choice theory is justifiable, a mere consideration 
.', 

" 
of the ~ lIindiffer~nt'" and "incomplete" i5 enough to ,sug.gest that 

acceptance of OF~ is unréasonable. 

. .J 

Il. Gewirth, Rawlsj RiChards, DWorkin, and th~, 
Idea I!)f a Right-based ,Poll,tical Theo·ry 

i. " 

, . 

'. , 

~'~ • t 

, . , 

Î, " 

lri Part Two a constraint was imposed o~ the argument 'against ... ',' 

. ORA requiring the assUlDptions of the argument against ORA to match t~'~e' 
'", J (j ~ ~ , , J 

'o'f the argum~nt f$>r DRA, insof~r as th~s. ~as possible. < If this réquire~" 
~" " l " • J 

, 
~I, " 

1\ /1 
,'l .' • 

ment is to be met, ·tl\~ foundation of th~ argumel'lt ha.s t~ be establis~èd / 

wi th in tM' confines of a "d~ht .. f>ased poli tical theor)é". , 
" ,f' \ 1 \. 

,'.",~ 
It is, howeyer, not easy to' say what a .right~based poUtida~ '. 

) , ' -, J ' 
. . 1 

} 1\ " • ~ J ' 

Rece!lt'ly., i, an ex,tl'8o,rdina.fi IY ,sust~'ined ~.ff:o:rt, Alan ,Ge~h:th " " 'i theory is' . 
. . 

has att~mpte~ ta, deriv~ Il sin~le s~préJQe mora~ pri"nciple' tha,:t. ~s c1~a,:rly 

right-bàs~4, argtiiJ'ig otlly irom the effects of a demand for c,msi'stehcy 
," ~ , ,U) • ~ • 

on the reasoni'ng of' any 'ilgèn~ whose c6J,1C~~ is to ·i~st.\re: fot' htmse'lf . 
~ , '. ,(J .,' , • " 

the continùance of hi~ 'éapuïties 'ta act.: Th~ :idea iS "that the:basic . , 

or generic requirements of ago'(tçy' ~ke' l,t ~e'B.SOn6'ble for an, ag~n~ t'o 

maintàin cla'ims aga.in~t o~er .âgents, de_~ding some lII~sur~ .o~ non-, 
• ",.. • • l ", 

interfe.renèé or posUiv~ ~ss'i:st~nc~1 ~r'D}II' th.e~. If h'7 is· to dp 'this in. 

,.' .. 

" , 
,Il co~si~téncy, b~ .u$t.~c~~wtedge .that if tne generic requirements ~r 

", ',~ , ~'1" '\ _' ," -':, 1 • 

agency are not D.et·f~ thQ$~ àgainst Whôm he·ma~~tains his ,claims, then 
lei" > " 

. , 
-l, ..,,,, . .. o . 
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;, it win not be reasonable for him te make his claims; for what he . , , 

clalms is'<just that, other agents lIIUst aet in certain ways, and if 
, - 0 

the geneTic requirements of agencr are not met for them, they will not 
, " 

l:i~ 'a,ble to !.S!. at aIl. and 50 not be able '!2. ~ ,in ~ ,!, way !!.!2:. 
, "" , • J' ' 

'satisfy ~ claims ~ upon ,them. The upshot of this liM of argu-

,m~nt 1S th,e right-based rul~ of action for all agents: "Act in accord 

wit,h the generic Hghts ,!f your r~cipients as well as yourselftt Cv. 
\ 

..Gew~rth, p.13S),. Since Professer Gewirth ho1ds violations of 'this 

principlê to be inherently irrational, it follows that social activities 

and institutions, iricluding not only voluntary ,associations but th~ 

· stùe as wel~, must be governed by the principle, even though the 

· effect of thist, is that the prinGiple may cease to be absolute for 

particular acti~ns of agents a~ting within institutional scttings, since 

" th,ese acti<?ns may now be governed by insti tutional IllIes (v. Gewirth • 

p.272). ProfessorGewirth c1aims that the principle is complete Cv. 

Gewirth, p.327)j by this he,means tha~ once an ag~t has properly 

applied the principle, there are no moral considerations left ta be 

considered by the agent regarding the determi~ation of the moral\~tatus 

of any option available to him. He does ~ mean. however, that 

application ~ ~ principle !!!:!!! uniquely determine ~ option !!. 

· obligatory 2!. !! .!!!!. .2!!!. .!!!!l ought !2. ~ seleeted .2!!!. any ~ (~. 
') , " , 

Gewirth, p.3S2). Nevertheless, apart from this inconsi~tency with ORA, 

Professor Gewirth's right-based principle seems a much more likely 

'candidat'e to provide backing for a right-based poUtie 
~ , 

does Profe;sor Rawls' theory of jùstice. 

"lÎkely".) This is because Professor Raw1s is quite clear tbat his 
..... " , 

theory of justice has as' its "subjectlf, not the IlOral status of parti-

" " 

.'> ... " ' 
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especially evident in his recent c,ap~;u1e-$t:atelnent, '''The .Basic'" Structure 
\",ft, , 

as Subj èct": 

y. 

"The fiTst principles of justice of faimés's are 
, pillinly ,not stiitable for a general theory. These 
prindples requirtj , .. ,that the basic stru~ture 

, establish certain basic equal liberties for aIl 
and mak~ SUTtf that social at;id econom'ic equalities 
~ork for, the ben~fi.t of the least adV'antage,q, ' 
against a background gf tair,opportU1Ïity~ "in 
JIlany if ~ ~ caSles ~ P!iliciplesgive un"', 
reasonab1e diréctives. 1T ' " • 't,I' '~' ~ 

(Rawls 1978 ~ p.49';' enn>hasis lIIinê) 
, , 

'ihis;pronouncement i5 -hi,rdly designed to inspire" confider.\ce in the 
, ' 

. _ '~eÜa:bilitY of thé :ass~tio~ that ~n any case wh~Te ,'the guiciin~',capa-' 

, chies 'of legal mIes ;run QU't, judges confronted with ,bard cases ça n, , " '*' 
, ,in thé last 'resor,t. fau, back Q'n the' RawHial'l' thé'rjry of justice to- . , . 

, " P~~Vide tbe one right a,nswex' th~t o~' presupt>pse~. .' 
, , J ~. , ~ 

\ . "..," 1 

lt ~ght fuith~r be said tbat despite Prof~ssor Dwor~i~'s 
• ~ ,.:) l '1 l' \ 

" 

'1' ,1 ) 1 • 1 "' 

.,. ~dolJs~n:t of Pl'ofessor Raw~s ~ theorr" :that th/Ory' shC)~ld ,n~t b~ , .• 

, "'" i,dèntif:ie4, with the ·r~~~nt.~a~~ pol,itical the/xi in wh'ich PrQfes~or l' 

'- .' .Dwo1;lc.i~ places his tl"':st,. for the ,!er.y reasin that the tneory' of' .j,~stice' 
. ' ,is:!!.2! ,eO!Dpl~te in, the,' r~ui~ed way ~ ,,~~t mgke:Jhe theory a ~t~ht-

. based tne,-ory 'lS that it: b ". con,tract' theo,ry" ncÎt ,that it entails thé 
• ' '" ~ t." .,.......)~ ,,1, 

.. two ~tticol.ar p;Z:il'ldples 'of justiCé tb,lit' i t does e~tai1. Profe~.so:r 
, /. ,'. '." ' , 

. '. Rlwls hi~&Ü ~ays, that. Ms theory '.is not: ev'en ,a "cosiprete contract 
~. ',. , , l , ~" .. , ' 

. tlt,oty"'~ and that thé c()l)tractarian id~' c;oul.d he e:i'und~d beyond the 
, ri " J ~ t 

~ch,oi.çe of:'a,basic !lt~ure for society' to' "the choice of labre or less 

',"'a~ entire '~thi~i '~ory,1I i,:,o Ra'WlS ,1971, p:1;). perh~P5 a èontractarian 
• ' , , j l ' , , 

, ~ J ~ 1 j • " 

til'eor}' Q~ this' sC!ope cou1d !DOfe II-ppropf'iately ,~rve as a fall-back device 
., \ . ' 

, , \ - ,. . , " '.-
for j~ge! confront~ "vith ha·rd,.cas~s., In fad, just sueb B: theory was 
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dev~lqped br Professor Riéhards in A Theory of, R~asons for Actions; 

" " '\::::; br', . 'but as the quotation at'the beginning of Sectl n 10 5ho~ed, ~~~:;~ 

Richards bélieves that ORA ,~s,false .. It, w ul '5eem.the~'that PT~~r 
, 

" ~ichards! theory mi~ht not be the ,appropriate type of right'-based ~ 

, RPl; t i,ca,l theo~ ei th er . 
. , ...---~ 

But i,t may be that Professor Ric;hards' rej ectio.n of ORA i5' ' 
" l' 

, -
nQt implied by his moral theory,' P,erhaps it is implied by some of the . . . 
positivist a~pects'of'his thought. Part of the ~ontractarian cpncep-

, (\ 
. 'tion ~~Sëlf ~equire; that the parties to the social contract choose ' 

" prineiples 'of social organization and morality of such a kind that the 

principles lilay be'public ,and lea~able (v. Rawls ,1971, pp.17,13~,46l, 

, J' r 4.,73, S82). nd.s SUggbS'tS that. if legal positivists' requirement that 

: 

, , 

'rules of law b~ recognizable is responsible for the indeterminacy which 

they claim results in the falsification of ORA, then that same factor 
h 

~y render the inde~erminate principles chosenby the parties to a 

social cont1'l.ct,' so that appeal 'to those principles could not guarantee 

that every legal question will have one r~ght answer. any more th~n an' 

appeal te rules of law could do so. (Professor Richards has offfred a 

somewhat different argument here.) And this will be 50 because of a ' 
, • 1 • 

~eature inherent in the contract argument. 

A reply to this might take the form of an attempt to distinguish 

this "legalistic': aspect of a contract theory. from that aspect which 

maltes 'such a theory a risht-based t?eory. In the essay "Justice and 

R~ghtsff. originally'entitled ',,",e Original Positionlf/rofessor Dwor~in 

attempts to isolate the·particular feature of Professor Rawls' contra ct 

argument which'maJces his the~±t of justice a'right-Qased theory. His 
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effort is, to my mind; enti~ely unsatisfactory. The ·feature that he 
• 

selects is that a contract provides every party with a potential veto , . . 
, .: 

because agreement on the contract must be unanimous Cv. Dworkin 1978a, 

p.173) . Because of the.potential veto, then evèn if it iS,a fact that 

the principles chosen by t~e contraçtors in Rawls' original position " , . , 
}, ~ 

do not have th,e con~~quence when i;lemented ,t~at, in a society governevd " 

by the princip les agreed on each individual receives &quaI treatment; 

n~~~rtheless, the princ'iPlé 'of equali ty remains intact: i t 1S preserv ' 

in the power of veto accorded to each of the contractorsj for the fact 
, ' . 

that such power is accorded constitutes in itself the extension'to each . \ 

contractor of' the righ t to "treatment as an, equal" ~ According to 

Professor Dwprkin, ihis' is what lies at the heart of the contract argu-
.' 

ment~ and'this is what gives the Rawlsian theory of justice its right-

based character. 

As an interpretation of A Theô~ of Justi1e this is unacceptable. 

Rawls explici'tly states that the effect of the introduction of the now 

" celebrated "veil of ignorance" that is to bring it about that the Choice 
, J 

of a theory of' justice in the original position might just as ~el1 b~ 

regarded as being made .2l. !. single individual: 

"To 'begin .with. it is clear that since the "differences 
among parties are unknown to them, al1d 'everyone is 
equally rati9nal and similarly situated, each is con­
vinced br. the same arguments. 1berefore, we can view 
the choice in the original position from the standpoint 
of one persan selected at random. If anyone after due . 
reflection prefers.a conceptio~ of justice ovet another, 
then 'they aIl dd, and a unanimous agreement can be 
reached." 

4 

.. CRawls 1971, p:139) 
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The arguments ~n questi~n -are stipposed ta be deductive CRawls 1971. 

p.121). The id~a tha-f anyone in the origi~'al position could "veto" a 

deductive ar~en{ ~s ~imp1y inèioherent. ,This is what'prompts Rawls 
, / 

( 

to insist tllat i t is ~ "very important consequence" of his approach 
, , 

that "the p~rties have no basis for 9al'gaining in the usual sense" 
, 

1 

Cv. R~wls,'p.139). ,The ex~r~ise of a ~to in the course of ch~osing 

a set of principles to govern social o'rganizatio~ only makes sense as 

a bargaining strategy. 
, 

The ~dea of,~ potential veto sugge~ts that 

there might be some sanction attached to the failure of 'the contractors 

in the originai position to Teac~/a unanimous agreement; this idea is 
7 

~rlY linked to an assUDption/ that the contractors. are no~ mérely 

engaged in· a discussion of the merits of, one conception of justïce over 
, , 

'~~r - the possibility of veto intradue .. ' the further issu. of 

..: i~l indue .... nts ~o rea~ &gr.':"'rtt on o~e c~c'Ption of justice 

_rathe~an anoth~. The device of the original position was intro­

duced precisely t~ neutralize the effects of pra~tic~l inducements, 

sa that discussion on the merits. or moral geometry could be carried 
, . 

on without the distortions ch,racteristic of practical negotiation. In 

the con~ext of the original position, the idea of veto has no place. 
~ 

,(On bargainin, vs. discussion of JlIerits. v~, Barry 1965. p.86f.)- . 

F;tthermore. in connection with th~ requirement of agreement 

on a cont~ct',the idea that any individual .. y exercise a veto to 
!;i 

.., 

preyent r, contract from being form~ 15 particularly associated ~ith 1 
~he Pa~to principle., If the Pareto'principle 1s tak~n t~ provide, the 1 
bas~or a complete nOl'lll8.tive -theory ~f_ ~ocial choice, it certa~nly . L_ 

-t..--~ -~:-- ________________ --~---

fails to answer ta Ilny ordinary notion of what is involve4 in -the 



, , . \ 
l 

..:~:. ~ -=;::;., .... \ 

.' .\ r 
'" ~ ( 

1 

~ 
210. 

-
existence of rights. The Pareto principle is a collective choice rule 
," . 
according to which one social sit~ation out of a set of social options 

is Pareto-wise better for a society than another "if at least one 
o , 

person is be~ter off (has more, of his, wants satisfied) in the first ' 

situation than in the second and nobody is worse off ,in the first than 

in the second" (BalT)' 1965 , p. 49f). ,According ta Brian Barry, the 

satisfaction of the quoted condition suffiees to make the first situa-, "-~ . 
tian Pareto optimal comparèd with the second; but a more precise 

extension of the terminology here may be desirable,. One situation is Il 

Pareto-wise indifferent to ant>ther if everybod}"is indifferent between' 

them. According to p~ofes~or ~.K. Sen, any situation out of a set of 

social opt,ions' is Pareto optimal if nq situation in the set is Pareto-

wise bet~e-T'than it (v. Seri 1970, p.21). 
" , 1 

In consequence, every member 

of a set of Pareto-wise indifferent options is Paretb optimal; and, 
~ ----=--:::..-.--~ 

much more important'ly, if a set of options is su ch that each' 'option in 
, , 

-~-------

the se~ is preferred by at least one person over every other option in 

the set, then'all the,members of the set are Pareto optimal, although 

none of them is Pareto-wise indifferent by comparison with any other 

option in the set. Thus, when a ~oup of individuals entertains in-

compatible pr~fer~ces among options, the 

but 'the Pareto princip le will require neither that the group be indif­

, feI'ent to any particular selection among the option~) 0 nor th~t. any 

'" part~cul,ar option be selected by the group. In sh~rt. the principle 

is iricomplete: it doesn't locate aIl the options in a weak ordering, 

let alone a strong or linear one; it doesn't define a relation over 

, 

the -options wh-ieh-iSrefaxlve; trànsitiv-e and cpmplete. (or "connected tl
). ~ 

, , 

t, 

\ 

i 
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" 

But the paretOLfrinciple can be made complete in at least two dif-

fer~nt ways. Either aIl Pareto optimal options may be' declared indif· 
o 

ferent (not, of course, Pàrèto~wise indifferent); or the status quo 
, ~ . 

may be singled out for unique co~ration. so that if ~o option i5 

• Pareto-wise better than any o~r. maintenance of the status quo 

becomes ~he option'of choice. In the first ca~e, considerations of 
~ lb 1 

d,istributive jUstice drop .!?2l El !h!. ~ .2!. detefminants El social 

choiet entirely, ,nd the-free'market system will be adhered to, apart 

from compensa tory arrangements th~t may; be enter~ into if market trans- " 

actions impose cost's on non-parties Cv. Sen 1910, p.191; cf. Buchanan 
• !ç; • . ~ 

and TullQck, p.91); in the second case, which may be scarcely different 

from the first. the principle of social choice will 'lay down a method 

of '''supreme conservat~sm" such that "even a single persan o~osing a 

change can blbfk it no lD8.tter .mat eVe~~OdY els'e wantsl with the conse­

quence that "~Antoinette' s opposÜion ~!!!!.. ~ Republic would 

h!!!. ~ .Eh! monarcby i!:!. pranceH (v. Sen 197 0, p. 2S; :mphasis mine). 

These are the implications of the notion of poténtial veto~lch, as 
('~ , 

Professor Dworkin sees things. a~rently epitomize the right of eath 

individual to equa\ respect, and which lies at the,Heart of a right­

based Political theory. Professor Sen remarks that a social decision . ' 
rule with consequences like this sOf'ms "grotesquely unsatisfactory". 

It might be argued that while Professor Dworkin appears te 

hold that something like the Pareto'princip!e lies at,the he~t of 

Professor Rawls ,. theory of justice, beeause the th~ry is based on a 
" 0 

contra ct a~gum~t; jnevertheleS5 he _y not' hold t'hat the ,Pare~o princ~e 

constitutes the whole of the:theory. After aIl, the pr~ent ~rru-ent 
" 

was introduced on ~e assUllpt;'on that it would sbOli ,how a lOlieal ",edge 
, , 

1 

l . 
1 , , , 
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might be driven iu"obetween the ptinciple chosen by the contr.acto).s and 
, . '( 

that aspect of the contract a7~en~ which ~akes the theory"of justice 

incorporating it a right-based ,theory. Nonetheless, one would expect 
, , 

that the particular feature of the theory tha~ makes "it Il r:ight-based 
. \ 

,theory woul~ be ~n sorne measure,reflected in the content of the theory. 

Thus, ~n the present instance. one might expect that if the theory i5 
l ' 

not constituted by the Pareto principle extended in either of the ways 

5uggested in the previous paragraph, it should at 'least not violate 
v' 

the Pareto principle in those chaice situations where the prineiple 

detem1nes a choice among options wqere t~is' is notthe effec! of 
~----- -

" , 
,doubt'fully 1esitimate extensions of the princip le'. Then the first 

principl~ of a social'choice theory should, be P~reto-inelusive. Unfor, 

~unately, in Professor Sen's Collective Choicel~nd Social Welfare an~ 

arJUment is given ta the effect that if even as'few as two people wi1hin 

a sodai group are each ~llowe~o determine by their o~ choiee which 

" of; two oPt~ons shal~ be ;electjl eac~ person being ~ssigned a dist~~ct 
pair of options ta choo5e from then the Paretp principle'w~ll ~e vio~ated 

(or it will not apply where it could applYJ which i5 àlmost the sam~ 

th'ing); and similarly for any principle 'of socia.l choice that i5 P.areto 

in~lûsive: 'This will be so even when the choices" granted to each indi-

vidual a~e restricted to one trivial personal ,matter. such as whether , " 

he himsel,f will sleep' on his back' or his stomach Cv. Sen 1970, pp'. 79-88; , 

1974, pp. 218f J 233),' It would ,séem that a' social group which d~d not 
, , ' 

allow'more than one of-its memD~rs to make at least onesuch'choice' 
$ 

é~ul~ hardly be said~~ r~spe~t its member5' rights J for it ~ould b~ 
" 1 

, at least, uncértain.~ether the~ could be reasonably regarde~ as having 
, 

any rights at all.'. For .suppose," in accordanee wi th Professor Dworkin' 5, 

1 

G' 

, \ 

, ' 
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'assumptions about the ?upervenience of rights to liberties. that right's, 

sh?uld be cha!acterized es'sentially in terms of a distribution of 

benefits ~o individuals. and not in terms of choices open to indivi-

,duals unconditional upon the preferences of society as a whole. Th en 

it ,may be that some Pareto inclusive rule would entail an appropriate 

dist'ribution of benefits. 
ri 

But if Professor Sen' s argument is cor,rect. 

then it would be a violation of the Paretb inclusive rule to 'allow '\. 
indivîdua1s' the choice of claiming or not chiming those benefits, even 

Where the benefits had been denied improperly according to the Pareto 

inclusive ru!e in operation; for this primary violation of the Pareto 

o , 

inclusive rul~1 could hardly justify a secondary violation of the rule: ,i , ,. 
~ithout ineonsistency a supreme Pareto inclusive rule could hardly be 

used to justify a violation of itself. - ~ut'if individuals'cannot 

" c1aim what is due to them. the 'sense in which they, have rights must be 

severelY attenuated, even from Professot Dwo~kin's point of view. There 

is, therefore. nothing in ~aretia~ considera~ions to sugge~t that they 

. might figure som,ehow in ordinary liberal notions' about rights. Invete­

ratelY oblivious, however, Professqr Oworkin actually cites Professor 
~ " 

Sen' s ext,nded defense of Sen·s own argument for "th~e i)llP9Ssibi.li.ty of 
~ , . " , ' 

,-

the Pat>étian liberal",' eviljently unaware that the argument i~ qu~stion 

inval:ldates his own assUIIlptions about what might characterize:a right-

.based political theo~ Jv. Dworkin 1978a, p.357; Sen'l97~ 
l , __ ~ 

ln the end. Professor Dworkin's identification of Professor 
, , 

Rawls"theory 1>f justice as a right-based theory comes do~to this: 

it is a right-based theory because , the parties to the 'contract in 

'the original! posi tio~ should be thought of having the "right" to prev~t ' . ' 

the theory of justice from having the content that it actually has; 'the . , 

l _ ... ~" 
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/' 

theory is right-based because any one of the contra~tors might have 

insured that some ~ theory (some other option) might have been the 

referent of the definite descl'ip'-ion, "the theory of justice". Giyen. 

such an oblique characterization of what a right-based theory'is, it ' 

is hardly surprising that a right-based theory should entirely fail 

, to reflect in its content the feature in virtue of which it may 

appropTiate1y he called "right-based". 

Moreover. since on the present interpretation, the conterit 

of a righ't'-based political theory is, aftel' a11, entirely undetermined 

by its, being a ~ight-based theory, it is utterly inappropr~ate to'take 

the facts that a theory is right-based, and that it provides perhaps 

the best available justificatio'n for the sort ,of liberal constitutional 
o 

democracy in whic~ the Américan l~gal system is embedded, and on the 

basis of these facts alone, to argue that the content of the theory J 

must be sufficient to..prpvide a single resolution to every 1en1 dispute. 

For if the content of the theory is Undetermined by its being right-based, 
'l, ' 

this consequence cannot be,guaran~eed. 
, 9 

'. 

, '1 conclude that Professor Dworkin's interpretative approach 

to A Theory of Just,ice is entirely gratuitous, and that it a1so fails 

to provide support for Professor Dworkin's speculations about the results 
r 

of adjudication. Th~ fa ct :emains, ~owev~T. that Prof~ssor Ra~ls' theory 

is the on1y one which Profe'ssor Dworkiri has called "right-based", and 
, " \ 

l, , L 
this provides the only available c~ue!as ta ~he sort of political theory 

a judge might'~ppeal t~ in deciding ha~ cases. It has already been 

shown that the principles of such à theory - sine~,they must be recog-
1 

,nizab1e and 1 êarnable, ra,ther 'Uke rules of law - must. rather like 

,/Ii 
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rules of law, be 'inadequate to guarantee the truth o( ORA. The question /~~ 
, / 

'" Ir 
more recently under consideta~ion has been whether ,it is possible to ( 

step behind those principles, to discover whetker the right-ba~ed aspec~ 

of the ~heory of justice might be such as to provide the required 

guarantee., Prof~ssor Dworkin's attempt to delineate that aspect ha!i 

been dismissed, as gratuitous and inadequa~e. Could the task be accomplished 

by starting ~rom a different angle? 
~\,) 

The only starting place that l can think of lies, indeed, 

"behind" the princip les chosen by the cont;ractors in the original posi.,. 

tion; it is to be discovered in strategy of reasoning employed by the 
i 

contractors, that is, in the famous "maximin" strategy. The maximin 

strategy giv~s rise to a complete social choice rule. Furthermore, it 
. 

is incompatible wi t~ the Pareto prin'ciple. Addi tibnally, in one very , 

simple sense, "whenever the maximi~ strategy determines a sQcial choice, 

the right of some individijal can be regarded as justifying the choice. 

As weIl, a maximin rule could be employed by an ideal judge in a way 
" 

1 

compatible with the description of the activity of an ideal judge out-

. , 1 

lined in Part 'l'wo of this essay. And," finally, the hrpoth,èsis of its (, 

employment in this way wou~d permit a realistic interpretation of legal \ 

propositions as they are used in the actual world. In the next section 
~ 

of this essay, 1 shall assume th~t Maximin determines the content of 

an ideal right-based politico-legal theorj; l shall show that Maximin 

allows' for the falsity of DRA and 1ndeed makes it ~verwhel~ngly probable; 

'" l shall conclude that ORA is false on the best possible detailed inter-

p~eta:~on of Professor Dwo~kin's assumptions. 

. . /, 

" .,40".4C'ft.m!MtdM\JflÇtm?tu2i\ot'S""""R;;ZS~: ...,..-....,,""'-; .• ..,."' .. =ji .. ~; ,-'1'~~ .. ,~t·~,..~f?7~ .. -_.-:~ " 
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Theo which makes ORA 

In this section I shall describe a TUle of social choice 

determined by the maximin strategy. Towards the end 1 shall suggest 

that the oidering of social states'effected by the ma~imin rule can be 

regarded as an ordering of possible worlds and' that this ordering may 
, '. 

, , . 
be taken to provide an appropriate partial specification of a semantic 

framework for the logics of conditional'obligation investigated by 

Bengt Hansson, Bas van Fraassen, David Lewis, and Wolfgang Spohn Cv. 

Hansson 1969; vin Fraassen ~972,1973; Lewis 1973,opp.96-l04; Spohn 19~5). 

1 shall claim that the semantic framewor1c for these logics is" also an 

appropriate semantic framework for propositions ass~rting legal obliga­

tion. But 1 shall mention only a very few features Qf the logics, for .,.;; , 

most of their detaiis are not'important in the present context because 
, ~ 

they are ,not really problematic. The facts that are important are Ca) 

that the maximin strategy, which is supposed to underlie the reasoning 

of the parties to Professor Rawls contract may be regarded alf_defining 

'an o'rdering of social states in, the precise sense of the, the{ty of ' 

social choice. and (b) that such an ordering may inject a special' 

,content into the semantic framework for a seminal class of legal p'ro­

positions. This is important, if only b~cause results in the ~ormal 
~ 

theory of social choice can il1uminate some of the limits on the 
, 

application of the notion of consistency in the.justificatipn of 

practical judgements within social groups. - J. use the word lllimits" 
. 

a"dvisedly., bec,~ it is in this c.onnection that a problem arises; 8;pd 

befoTe describing maximin in detail'I should lixe to taxe a little time 
~ 

to construct a diiemma abQut the application of social choice theory to 

~ 
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problems in legal philosophy. 

The reader will reeall that Professer DwQrkin makes ~he 

èxplicit demand that judiciar' dec'isions m~nifest lIarticul~t~ consi~tencY."" 
. . 

and implieitly, demands that the principles of justification underlying . ' 
l ' ~ 7 

the decisions lDUst be so ordered that intuitionistie ''balancing'' need 
, /, 1 

not figtire in the derivation~of specifie decision~ (v. Dworkin 1978a~ 
n' 

. p.87f). In Section 5, Part One o~ this ess,y, it wai conjectured that, 

the implicit demand had its roots th a feu that incons1stency 1IIight, . 
1 

arise if nô unique method of balancing the principies wer~ speeifièd. 

If this conj ecture is correct, then clearly a precise s_t~ndard of con-

sistency is presuppo~ed in Professor Dworkin's argum~nts. In Sec~on 

8.2. Patt Two of this essay, however, the idea is ~mplicit tpat the 

" interraction between temporal parameters and,the theory of'judicial 

mistakes might properly be said t6 entail a very loo$e notion of incon-

sistency, insofar as this interraction allows later decisions to be 
1 

justified even when they canflict with earlier decisions. The effeet 

of this, obviously. is that the precise no~ion of ~onsistency implied 

by the rejection of intuitionism can in no way be "read off" ·from wha1l 
• 1 

is included in the law reports or in other institutional legal materials; 

and, of co~rse, this means that examination of ~he precise notipn can­

Ilot begin until a11 the legal "data" ha:ve been subj ected' to a good deal 

of "interpretation", with the result that the precise notion of con-

sistency may seem like samething of an artifact of legal tbeory. But 

the point l want ta make is a point of emphasis, and it can onlY'be 

partially madé in terms of the observation that there is a certain ~ 
. ~ 

.li.!!!!. of regimentation that JDUst be imposed upon legal materials before 

, 1 

, , 
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'a preci~é,'no;io'fl of cqnsiStency can be ~pplied to them - even though 
~ 

this o~s.erv~ tion cannot be ga,insaid . The fact that bears noticing, 

n6wev.er~ 'l5, that ,even if legal materials can be brought up to this 
, . ~ 

lôwer li~it'of, regimentation, then whether the legal theory involved , ) , 

in ~his ,process is distorted or not. the precise notion of consistency .. , , 

made available by the pro cess will itself be the subject of severe 

li~itations. And this is because the precision of its results does 

,not prevent the theory of social choice from givin~ rise to serious 

difficulties of underst~nding. 

From the, point of view of the social'choice ,theorist or 

welfare economist. the maximin strategy and the collective choice rule 

derived from it cannot be considered as "baSIC", in any sense at aIl. 

The welfare econotnist, tyPically, begins br laying down a. number of 

plausible conditions tons training the ways in which preferences of 

individuals for different social states may determine according to a 

collective èhoice ru1e a ranking of social states attributable to the 
, 

'society of which the individuals are members. The basic elements of 

f social choice theory are these conditions. Examp1es of the conditions 

might be: that a collective choice rule not generate cyclical social 
, , 

preferences; that it satisfy the Pareto principlej that if out of a 

set of social states, the rule were to rank one state higher than every 

other. then it should a1so r~nk that state higher than eàch of the other 
. 

states taken severallYi -that in determining the relative ranking of 

two social states, the rule should take no account of individual pre­

ferences over any socill:l statès but the, two being ranked j that the pre­

ferences of 'no single individual be allowed to de~ermine aIl social 

preferences, etc. (v" Sen; 1977a). Given a host of conditions like 
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these, the welfare economist formulates a collective choice ~le and 

sees how it combines with various combinations of conditions. Since 

satisfaction of the conditions consti~utes what is, int~itivelYJ a rational 

deside.ratUlD of any rule Qi so~~al choice, th'e vj.rtue -of the formaÙz.a-

tian e~loyed by welfafe economists is that it p~rmits_a plain view of' 

the possible'inconsistehcies derivable from a ~iven rule coupled wit~ 
j 

,a par.ticular set of conditions. An inc9n~istency poses the choice of 

modifying either the rulè-or the set of conditions~ If collective 

choiqe rules were taken as given, then there would he nothing for wel-

-< . 'fare economlsts to investigate. 

1 think tlia-t the implications under-

stood. ,Professor Dworkin L in the course of explain 'ng that represen-

tative democ:racy is "an imperfect machine for pursuing ;the general 

welfare", rather oddly classes 'welfare economists with "utilitarian 

party theoreticians", and suggests that their efforts are directed to­

ward the production of an, "independent non-institutional definition of 

the general w,elfarett (v. Dworkin 1978a, p.324). But it is implausible 

to attribute any such monolithic'aim t~the activity of welfare econo-
.. 

mists. In the first place, not aIl collective choice ~les can be ' 

regarded as plausible candidates for a single functional role, For 

consider: the method of majority decision takes individual judgements 

about pairs of social states, as determining a collective_ decision in 

favour of, one or the other members of the pair; while a positi~nal rule . 
such as the "Borda rule", tates individual rankings ovel' sets of social 

1 \~, 

5,tate5,- and by assigning weigbt,s to the positions zn each':lindividual 

ranking, determines a social ranking which refiects intensity 'of indi-

o 

, , 
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vid~l preferences for ~ne social state over another. Since a positional 
, . 

iule· requires mor,e information than the method of majori~y deèision, - . 
the opportunity fo~ its empioyment may be more limited. It would 

hardlY be rational. however. to suggest that 'either the method of . . 
majority ",deciùon, ~ else. alternatively, a positional rule should he 

used eX~lhsi:;elY - no matter, what purpose is meant ta he served by the 
- \ 

, determinatlion of social preference in a given case. In formulating 

, public poliey. for instance. and in deciding among PÇllicies already 

~ 

formulated. some method of determining social preference may be desir-, 

able; but there is no reaSQn to supposè that the same method mu~t be 

used. or that it is reasonable to impose ·the same informatrona~ oon-

straints for poth purposes. And. of c~urse. examples like this could 

be, mul tip lied. 

,This Hne of thought leads to a related one. and that is that 

the conditions on collective choice mIes investig~ted by welfare 

economists are not aIl of a piece. A condition which rules out the 

dictatorship of some individual over a, set of options is hardIy "similar" 

to a condition which demands that indifference in social preference be 

a transitive relation. For a pa!ticular class of problems the condition 

against dictatotship may be appropriately waived - f?r example in the 

class of problems where the social states are defined in terms of whether 

an individual sleeps on his back or his belly. everything els'e remaining 

~~1, and the "dictator" is the indivHiual himself Cv. Sen 1977b, p.154S); 

for a different class ~f p~oblems the requirement of transitivity of . ' . 
indifference may be waived - as in problems of decision where the method 

, . 
·of. maj ari ty ruIe is employed simply ta make some choiee or other out of 
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~ set of options,. and the requirements of cons.is\~ncy is weaker than 

that involved in the derivation of jUdgeme~~s about optimizing sodal 
. . 

, welfare (v. Sen 1977a, p.55). This is not because "policy considera-

tio~s" are so~ehow Inore appropriate Iy taken account of in a de~cratic 

vote, a~ Professor Dworkin continues to suggest Cv. Dworkin 1978a, pp. 
;:) . ' . . 

8l,356f1; but rather because the pressure for ~ pra~tical decision 

- i t may not matter which - need not be inte~!eted in terms of a b~nary 
1 

concept of "being at least as good as" which orders aIl social options . ---, 
Cv. Sen 19~7a, p.55). ' Because the problem of practical decision does 

not give Tise to an intuitive need for such interpretation~ the condi­

tion of the transitivity of indifference has no obvious application, 

The non-comparability of conditions on social choice rules is extremely 

important: on'e might ask oneself. for instance, how maximin is to be 

compa,red with the method of majority decisiçm, if maximin provides a 

complete ordering of social bptions while the method of majority decision 

does not Cv", Sen 1977a, p. 77f}; and how an answer to ~his questio~ might 

be related, to the notion of "democracy", which, on the hypothesis cur-
, . 

rently being examined, "seems to be supposed to weigh .in favour of judges 
1 

, - L 

making their decisions on the basis of the application of the maximin 

ru1e, and never on the basis of the express~on of public preference for . , 

one sort of socia'! option over another. - But consideration of these 

issues must b~ pushed into the backgro~d.\,s yet another s~t of com­

plexities entai1ed by a reliance on social choi~e theory comes naturally , 
to the for~. .' 

Suppose that. d,espite the opacity and incommensurability 

ot. conditions on cdl1ectïve' choiè~ ro1es. a legal philosoph~r insists 

" 

. ' 

" 
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• 'lit 

on choosing sorne such rule for the sake ofproviding legal decislon­

making with a single, precisely defined, exhaustive theoretical founda­

~on. Among welfare economists, Professor Sen has admitted tha~his 
might" involve a d~gerous distortion. The effect of, the "welfaris)Il" 

of social choice theory is that it sever.ely restricts the information 

about social states that can be used in r~king them or choosing among 

them. In determining a ranking of social options, the Maximin rule, 

for instance r renders inadmissible any information about the amounts 
, -. 

of individuals' gains or los ses in welfare; similarly, in any giv~n 

choice situation, both the maximin rule and the utilitarian rule render 

inadmissable any 

both of them are 

information rel'ting to th. patt!'n of 'past choie •• ; 

blind to any discriminations bet een classes of 

choices where as collective choice rules they apply, and cl~ses of 

choices over which individuals are allowed to be decisive, 50 that they~ 

are both incompa-.tib!e ~ any degree of liberalism; and finally, evèn 

Maximin, though it may respect egality in terms of individual welfare, 

May b~ incompatible with the ordinary conception of equal treatment 

before the l~w, since information about institutional procedùres is 

not, admissible" in arriving at social preference· (v. Sen 1977b, ,p.l559ff). 

a What is the upshot ct{ these considerations7 The upshot is 

that alth~ugh social choice theory can provide regimented formulations 

of rules of social choic~ according to w~ich precise notions of con-

sisteney can he defined. the practieal significance of these fotmula-

• tions is ext~emely difficult to estimate, 50 that the notions of con-

s1stency appropriate to these fOTmUlations are, in a practical sense, 
• • 1 • , 

opaque.: And now the dilemma is this. If a precise notion of consistency 

, . 
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for legal decisions is introduced via social choice theory, ,the import 

of the notion will be hedged, around wi th. all the difficulties' that 

attend the interpretation of results in the theory of social choice. 

Thus, even if every logicàlly possible answer to a lega~ question is 
1 

classifiable as right or Wl'ong in accordancè wi th' the application of 

a cO'llective choicè 'rule, it' wip remain entirely doubtful whether such 

a classification can be responsive to any practical requirement that- a~~-~-~ ----

society might impose on i ts legal system. On the other hand. if no 

precise notion of consistency for legal,propositions can be introduced, 
;r 

then the sense ip-~iCh one allswer to a legàl question can be said to 

be "r ight" while ano\her is "wrong"l is left undetel'liline~; and this 
J 

leaves DRA itself with:o~t q>ntent. This second horn o'f the dilemma 1 

take to be somewhat sharper than the first, :despite the fact ,that it 

might occasion an objection. The objection would be that ta demand 
, 0 

that a precise notion of con,sistency be defined is ta demand a speci­

fication of an ideal theory of lawi and that this is contrary to the , , 

spiri t of thè "realist step" described in Section 7, Part 2 of this' 

,e~say, and vindicated in Section 8.2. But this objection 'has no force, 

for reasons indicated throughout Section 8. "RealJ;.;m" will be satisfied 

even if the truth 'conditions for legal propositions '<:an never be recog­

nized as 'holding; but the claim on behalf of realism and DRA cannat be 

maintained, unless some,truth conditions arè given, that i5, unIess it 

is possible to kr10w what the conditions are that Dlay never be fecognized 

as holding. 1 take it, t:hen, that Professor Dworkin is forced to embrace 

the first horn of the dilemma.' In specifie terms. this w~uld appear to 

mean that for legal propositions that provide answers to legal questions 

raised, in hard cases, truth-conditions must be given in terms of the 

li' 
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maximin mIe. The force of, the fi!I"St hom of the dilemma is to malte 

entirely puzzling the qu~stion why this should be 50. Yet if it is 

not 50, there would seem to be no way left to understand Professor 

Dworkîn 1 S pos i tion. And so 1 thynk that even a far-fetched interp,re­

tation of Professor Dworkin' S vikws in terms of the ma.ximin' rule is 

better than no interpreta.tion at all. At 1east it 1S substantial enough 

to be disput~. 
" 

The maximin rule is an extension of the maximin strategy 

employed by the contractors in the original position described ,in 
1 

Brofessor Rawls' theory of justice. The maximin strategy is a strategy 

for ratipnal choiee' by individuals in a ondition of uncertainty. and , 

it directs them to select· that optio of th.e options "available to them 

in which the minimum of expected util ty i~'~imized. As a result of 

being guided by this str~tegy. the contr~r5 in the origi~al position 

choose princip les of social organ~zation. which maximize the minimum 

expected utility for the worst-off members of their sodet)'. The con­

tractors do this because in the original position they do not know who 

they are - do not know \>/hat position in society they occupY; and desirous " 
, , 

of maximizing their own .minimum expected u'tility, they choose principles 

i ~ 
favourl.ng the· worst-off, on the assumption that\they themselves may turn 

out to he the worst-off. In A Theory of Justice the contractors èhoose 

Rawls' . two famous principles of justice; in David Richard' 5 A Theory , 

of Reasons for Actions. the contr8etors choose not only those principles. 

but also ele'ven other pTinciples ~OVerning the efficiency of institutions! 

obedience to institutional noms including promÎ'se-keeping and truth; 
, 

tellîng. the obligations of nonl.malifièence. mutual aid, non.in~erf~l'ence. 

41, s 

, 1 

1 • 

, . 
l 

1 
D 



~ 
f 
\ 
1 

, 
1 
f 

1 

. 1 

1 

1" 

! 
l. 

(\ 
, , 

225. 

paternalism, poli'tene~s, respect, mutual love, beneficence; and moral 

development. Not even in Professo~ Richards' work, however, is the 

maximin strat.egy aÜowed to determine social ~hoice "act by act") as 

w1farism requires Cv. Sen 1971b, 1560), This leaves open the pos· 

sibility mentioned in the previous section, that the principles decided 
4 ' 

upon "by the contractors". that ~s. in acco~ance. w~th the .~aximin 

strategy. should be inadequate to, detel'lllin~ a ~oice in every \onc 

ehoice situation, 
t 

Yet it :ls important to note that the JlI8.ximin 

used as a critical tool in the discussion of legal questions, 

its domain is restricted and it is used to generate pr~n . 
" , 

general application rather th an specifie resolutiQns 

has used the contractarian fram,ework to argue the . of spec ific 

positions re~arding equal opportunity in educ ion, pornog.raphy, the 

"~ight to corot. t "unnaturàl acts" in private 
-...... "'-

e right' not to l>e u 

discriminated against on the 

1977e, pp.162-178), In each case he has the system of 

the' thirteen lexicographically ordered rinciples 

of" Reasans for A~tion, but more dire , 

to a strategy in the origin,al pos1tion. 

The signific~n.ce t e maxi'inin strategy has for Professar RichaIis can be 

gauged from his u'se.rtion that "if, 'as critic~ have argued, the maximin 

s~rategy do~s not follow from Rawls 1 set of assumptj,ans about the 
" . 

original posÙion, then these assumptions 'should be reinterpreted so, 

that J.t wauld follow" {Richards 1977a, p.132S}. N~ertheless, it se~~s 

cleu that he would not subscribe ta the idea that the rnaximin s~rateg}\ 
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could de~ermine a resolution for eve!y legal dispute. For ,Professor.' 

Richards, Maximin and its attendant consideration~'come _into play when 
, 

~egal disputes raise clear moral questions over.which there may be 
,', 

disagreement; in particular, th~cbntractarian theory provides a wày 

of articulating moral crit,icisms of legal judgements", irrespect ive of 

,wh ether the legal propositions in ~ ~ judge~ents ~ expressed. 

are~trUe or not,' the contractarian theory does not p ovide truth àondi ___ -..-_ r - \ -

tions for legal propositions Cv. Ri~hards 1977c, p.34f). It seems 

i unlikely that Professor Richards would be disappointed ff Maximin fai'led 

to determine a decisive p~inciple in accordance with which, say, a 
~ \ 

uniquely admissible resolution would have be~n determined for the c~se 

,of S~rtan Steel and ~lloys Ltd. ,v. Martin and,Co. (Con~racto~s) Ltd., 
. ' 1 

which Professor Dworkin considers to be a hard case tv. Dworkin 1978a, 

p. 8.3). , That case raised the questiorl' of whether, the precise extent of 

liability for damages should include damages for purely ecoQomic loss, 

such as 1055 due to interruption of industrial production du~ to the 

,negiigence of a d~fendant' s emp~oyee: J held re~ponsible' for temporarily 

cutting off the supply of electrici ty, to }:he plaintiff. It . simply ,does 
.r--J!~ fi " 

Dot seem plausible to approach this ques,tion by way of the ~ criti- , 

cisms that might be made of the possible pos.itions: the question does 

notprimarily suggest moral issues. Perhaps professor'Dw~n would 

agree; perhaps he would say that Spartan Steel need "not be resqlved in 

terms' of maximin. But any' g~ne~lization of this'speculation would 
, l ' 

have Profes~or ,Dworkin allowing some"hard cases to be resolved according 

to this rule;' others acèording to that; 'yet uniess th~re were a supreme 

rule g~verningthe application of subordinate rules to ~rticular sets 
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of hard cases, the result \\Iould be intuitionism; and unless at least 

one TUle wer? specified as an unrestrictedly applicable ~le of last 

resort, there might be cases, without resolutions, in, violation of DRA. 

T?e present hypothesis is just that the maximin strategy can' be con­

verted into 5uch a TUle, ~o be applied in hard cases, when aIl else 

fails. Such a maximin TUle woul'd f have to bë regarded as constituting 
,1 , 

.J ; 
a distinc! institutional mechanism. (Profe'~'!sor Sen, however, sugge~tS, 

, --' ... 
, , ' 

'that collective ,choice TUles like"the 'Maximin TUle function morè 

naturally as tools of social criticism than as actual institutional 
'. 

mechanisms, thus implicitly siding with Professor Richar~ ag~i~~t 

Professor Dworkin Cv, Sen 1970, p.190f).) 

The maximin rule which extends the maxi~n strategy is 
, , 

giv~n in terms of a preference 'relation defined over social, states. 

This ~r~ference relation determined by orderings of social welfare 
'fIi/!II-' , , , 

'levels, different orderings being attributable to the i~dividuals who 

comprise the social group for whrch the prefe~ence relation 1s defined. 

An individual orders'the set of possible social states not merely from 

his own point of view, but also on the, hypo,thesis 'of interpersonal . 
(~ 

permutations of prerérences. Thus, f,or a single individual, if there). 
{ 

are m possi~le social states and n members in his;soci~ty, then his ~ 

orderjng will be defined over mn elements, the Cart~sian product of 

the set of social states and the set of individuals: he will compare 
III. ~"l':...,..r1i 

the welf~,:,e levels of every member of lin soci,ety in each possible 
~ 

social,state. The ordering of"the i~dividual will d'cfine' a binary 

relation R which is'transitive, 'reflexive and complete (connected); 

which can be read as l1is at' least as g~od 85 11
'; and whose terms are' 
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ordered pairs consisting of a social state and a person. lf'x and y 
~ \ .. II 

are social states, and i and j are persons, then "<x,i> R <y,j>" can 

be read as, "To be person i in state x is at lep.st as good as to be 

person j if! state y". ~is would be to say that the welfare level- of , 

person i.in state x is at least as high as that of person j in state y. 

Then a relation M of "maximin justïce" can be defined in terms I.of R. 

l.f x and y are; social states, and i and k are variables ranging 'over 

per,sons then: xMyiff~3k)((i)<x.i> R <y,k». That·is, x is at least 

'as just as y iff to he anyone at aU in state x is no· worse than to be 

sorne particular persan in state' y. If there is not a single person in 

st~te y such that everybody in state x is '~t least as weIl off as him, 

then state, x is not at least as jpst as state y'J x i,s ~ just tha,n 

y jff xMy 
J 

op~i.on iff x is the and 'VYMx. x is the' most just social option 
\ . 

in which the WOTSt off member is at least as weIl off as anyone who 
,.. 

would have been worst off if any other option were chosen. 

" But the relation M has sa far been defined in terms of the 

point of view of a singlé 1ndividual, since only one individuals' 

ordering of the Cartesian product of the ~et of social states and the 

set of individuals has been taken account of. This M. therefore, fails 

ta represent a relation of social preference. though it does reflect 

the commitment of an individual to assess social states acco~ing to 

the maximin strategy, on the assumpt~on that such assessments should 
~ J 'I;~' 

be carried out as if he did not know which position he himself occupied, 
... ,Q , 

or as if he feit that the position of t,hose whom he regards as worst 

'off must determi~ his own ranking of social states. 
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The problem now is to lr)lrn M into a relation. of social pre­

There are two ""ays of doing this, one "st~onger" than .the 

other.· The weak~r way requires that for each individual i, his ranking~ 

Ri of welfare lèvels must respect the rankings of every other.indiviaual 

with regard to ~hat individual's own preferences. Thus, if indi~idual j. 

'. prefers x to y for himself. then individual ilS ranking R. must not 
1 

make true the proposition 'II «x, j > R. <y, j » • This requi,relÎlent is 
1 , 

expressed in the axiom of identity: where X is the set of social 

states and l the set of persbns. 

l , 

(x) Cy) (i)(j )(XEX &. YEX & id' & j d / .::): <x, i> Ri <y, i> 
\ 
( 

A,ccording to Professor Se.n, this axiom "can he justified on ethical 

grounds as an important part of the ex~rcise of extended sympathy" 

(Sen 1970, p.lS6). A much st ronger reqpirement is çxpressed in the 

axiom of complete identity which makes the ordering R. 'of each indivi-
. 1 

dual i identica1 with the ordering Rj of each individual j. The axiom 

is stated 

(i)(j)(iEl & jd .;:). R. - R.) 
1 J 

Th~ axiom means that not only must each individuals personal preferences 

for one social state over another be reflected in every individuals' 

ordering, but also that there must be agreement between aIl individuals 
" 
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as to who is worst off-in any given social stat~, who is second worst 
c • 

off, who i,5 "', etc. The axiom of complete identity can be seen as 

a reflection of Professor Rawls' idea, discusse~!n Section 10, about 

the superfluousnes5 of any s~position that there must be more than 
tt' 

one con~actor in the original position; the axiom gives expression 

to his assumption, of unanimity without bargaining. If the axiom of 

complete identity can ôe accepted, then the ranking of a single indi­

vidual w~l1 suffice to define a ',social preference relation of maxip!in 

justice in the way described above. 

Can the axiom of complete identity be accepted? In Professor 
:1 I~ , 

Sen's discussion of the maximin rule in Collective Choicé and Social 

Welfare"the axiom i5 simply assumed Cv. Sen 1970"p.157); and in his 

other discussions of the rule seen to begin with the assumption of 

car~inal personal welfare functions with full interpersonal comparability, 
-' 

50 that a ready·made scale is determined, eliminating the.need to identify 

the welfare levels of persons in terms of the possible social states 

over which a social preference relation is defined, and eliminiting as 

weIl the need for each individual to rank social states from any point 

of view other than his own, since interpersonal comparability is now 

achieved without reference ta inte~ersonal cpmparisons made by the 

individuals themselves (v. Sen 1973, p.268; 1977b, p.1546). Professor 

Sen's reason for introducing these"more powerfu1 a5sumptibns i5 his 

des ire to explore the conflicts between maximin and utilitarianism; 

but the assumptions are extraneous to the intuitive interpretation of 

the maximin rule suggested by the idea of contra~tors sett~ng up a 

social organization in ignorance" of the positions they will occupy in 

the society that they agree upon. and"extraneous, too. to the effective~ 

, , ' 
'-_____ ---....,.---...,....-...... '"'""!-~_:: .. ""!:";v,.t':'[,,,,._;_"'!l.Vi'I'I'I! ___ P'Z3r:tl~1IIII.n __ .,.,.t>t~.==""..".'T"lI,....,_""','T.~~T· ". ~......."..---~!",..,.,.~-."""' ... ".~.~ .. ~"~~--
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r' 
ness of maximin., And it i~ in connection with the intuitive intel'-

pretation that the 'question arises concerning a choice between the 
< • 

axiom of identity and the axiom of complete identity. A choice between 

these axioms is not without consequences for DRA. Moreover, the problem 

of providing a satisfactory intuitive interpretation of the maximin 

rule highlights the extraordinary difficulty of relying on social 

choice theory to define a precise notion of'consistency for 1ega} pro-

fositions. 

An·intuitive interpretation of the maxi~ rule can be found 

in Thomas Nagel' s The Possibili ty of Al truism, and' is due apparently 

to Professor Nagel and Professor Nozick jointly Cv. Nagel, p.14If). 

The ,main idea is that each individual in a society can imagine himself . , 

as expecting to lead the lives of aIl of ~ individuals in hi's society, 

"not as a single super-life but as a set of distinct individual lives, 

1 each of them a comple'te set' of experiences a~d activities". Just how 

much c~n be made of this idea 1 don't know, but at least it provides 

some imaginative content to the. sort of,ordering that each individual 

is supposed to construct so ~hat the'relation of maximin justice can 
.1 • 

be defined. The rationale for imagining the lives as led separately 

and not as part of a super-life, lies in the des ire t'o impress upon 

the individual that each life is unique, that each individual life 

must be conceived as lived, without the ind~vidual' s "deriving apy 

compensatory or S~PPlementary experiences, good ~r lad, by seepage ~rom .. 
other unique lives" Cv. Nagel, p.14l). This is the justificlltion 'for 

rejecting utilitarianism and for regarding the situa~ion of the potentially 
, , 

worst '?ff in any choice as mast urgently requiring direct and specifie 

attention. In each choice situation the maximin relation singles out 

.... ,.o". 
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,an identifiable class of individuals - the potentially worst off - and 

makes the minimization of their plight mandatory~ just because whoever 
f , 

is worst off in a certain situation is not going to be compensated by 

t~e comparative benefits enjoyed'by other people in the same situation. 

(Since !ll possible options ~re ranked, the effects of aIl possible 

compensatory schemes are taken into aeeount in the ranking, and in a 

given' choice' situation the option ranked as IImost 1 j'ust" cannot -

logically cannot - be bettered by devising modifications to accomodate 
\ ' 

further compensation scheme~ to benefi t th'e worst off.) ln any given 

ehoice S:j.tuation; the individualswho will benefit, if maximin dl;ltermfnes .,. 
social choice, will be recognizable on the basis of inspection of the 

ranking over which Maximin is defined as thos~ individuals whose levels 

of welfare fall below the minimin level acceptable, according tO,maximum; 

in each choice situation, the~efore, Maximin will determine these indi-

'vidual~ as,r1ght-holders, that is, a~ persons whose preference for one 

state over another ~ ~ respected if the maxil1lin rule is to be 

honoured. In this way~ it is true that a normative politieo-legal 

IItheory" determined, by Maximin is indeed a right-based theory. This 
. "" , , 

is because each decision,justified by the theory can be regarded as 

having been justified in·terms'of the rights of specifiable persons 
, ' 

not. 'to have their level of welfare set lower than the highest possible 

lowest, fo~.the sake of benefits that they the~elves are ~ntirèly in-

~ble of sharing. Thus the idea of the separateness of individual 

lives can be seen to underlie a notion of special rights that can be 

assigned to specifie individ~als - rights ~hich cannot be defined in 

terms of the aggrega~e benefits that a society as a wttole may have in 
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hand. From the time of 'Bentham, it h~s been recognized that even if 

rights afe defined, in terms of benefits, benefits aggregated over whale 

societies must faD ta give rise to r.ights"precisely becausé aggregate 

benefi~s are not regar~ed as directly benefitting a~signable (identi­

fiable) individuals CY. Hart 1973, pp.184-188). In this respect. the 

maxirnin rule answers ta a~ intuitive notion of what it is for a person 
~: ~' 

to have a' rigl1t. 

This pleas~t result, however, is not matched by any intuitive 

appeal exhibited by the axiom of complete identity. in the light of 
, ~ 

interpretation proposed by Professors Nagel and Nozick. Under that 

interpretation the axiom of complete identity requires each ïndividual 

in a society. imagining himself as expecting, to lead severally the 

lives of·all of his ~ontemporaries, to rank the experiences and activi~ies 

whose b~casion are the opportunities afforded by every possible social 
~ , \ 

\ ' .. 
statei and ea'ch individual )s required to do this in 'precisely the ~ 

way !!. .!!!!I. ~ member of the soc iety does i t ~ he imagines himse If , 
expecting ~ ~ those ~ separate ~. (!) Perhaps this is not 

unintelligible; but,1t 1s surely in the highest degree implausible. 
, 1 

, , 1t may be possible to extract sorne vagUe idea of what 1s 

involved in this con~eption from a somewhat inadequate literary analogy: 

V1rgini~ Woolf's novel The Waves is virtually nothing but a , 

sequence of interior monologues engaged in by six characters at v~rious 

moments over the couTse of _their lives. They are one artother'~ contem­

porades. and acquaintances from childhood. Three are men, three women. \ 

The society in which they live is the same for all of them, as of çourse. 

are the social states that are actualized in their society. If each 

of them had to imagine himself expecting to lead severally"his life 
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, 
and the livès of aIl five others in each of the social states possible 

for each of them, then each of them would have at least to imagine 
, ..,,, 

expecting to lead those lives in aIl of the social states actual for 

them. A ve~ rQugh approximation oI what each of them would have to 

expect in the actual social states can pe~haps be conveyed in, a meta-

physical conceit which bas each of the characters, in the novel reading 
~ 

the novel, and in this way comi~g to appreciate the points of view 

adopted by each of the others ~! ~ the broad social states in which 

they find themselves. (This metllphysicÙ conceit WjS suggested ta me 

by the narrative structure of'Muriel Spark's'The Comforters.) The 

weaker axiom of identity would require merely that in reading the novel, 

none of the characters might ignore or discount the preferences expressed 
, . 
by any of the other chara~ters; this requirement 

and gives expression to a sentiment of mutual respect - indeed, a 
., . 

respect f~r the inviolable separateness of each character's life. The 

,stronger axiom of identity requires that the characters unanimously 

agree about exactly what levels of well-being should be ascribed to 
, ' 

each of the~in each statei this requirement strikes me as naively, 

pathet'ically absurd - and indeed as a violation of the separateness of 

lives which maximin is supposed to insure. Are the ~aracters to be 

i~gined as Betting togeSher' ~ discuss each other' s welfare? 

• "CertainlY not" - one' half-expects to be told ~lIthe Tanldng of welfare 
'" . 

levels should be thought of as a theoretical reconstruction of reasoning 

,that the -chara~terJ' might ~arry out. if they were 50 inclined."· And 

the assumption i5 then t~at each in isolation should arrive at the same 

ranking •. But surely this is false to any imaginitive reality. Even in 

, ' 
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connectiQn with the ordinary reader,: with rou or me, whose lives are 

only fictively touched by the "socia) states" depicted j.n the novel, 

and whose capacity for "impersonal ~udgement" nrust be thought of as 
, " 

comparatively infini tely, greater i1)' this case than that which m~ght 

imaginatively be attribute4 to the characters of the novel - even in , 
i 

connection with us, it is ridiculous to assume that we, ,in our own 

G" isolatio!l bo?ths, should arrive at identlÎ.cal assessments of the welfare 

of each character of the novel. In the great central scene of the ,novel 

itself, aIl the characters, reunited after long sépa~ation, e~fiibiting(J' 
, • j, 

li 
for the ,~j.H\t" time the fixedness and strength ,of ad~l thobd,. me~: ~~ ri! 
farewell dinner party in London. During the early par't of th$, dinn~r, 

, , 'J, 1 

Mrs. Woolf shows them s6mewha~ ill-at-ea.se, c~nscious. p'~ the'ir dO~ff~re~ces" 
,>'if, r 

and thrown back upon themselves. At this point, ea&" of'them actuaflY 
;t' /' ,.'~ 

undertakes ~o make sorne assessment ôjVthe leve~' of well-being tha~' 

each has achieved, and the po~&nan{fac'y'./4r'seo, is that ~he 
assessments aIl confliet. And this {~~t '~he s~araténess of their , ( 

1 
" 

lives consists in at the dinner party. lt is not impossible to imagine 
..# 

eaeh of the charaeters reading the novel, reading the brilliant descrip-

tion of the dinner party, and finding"out that eàch of tnem has a dif-
, , 

ferent assessment of their co~arative le~el~pof well-being. It is not 
• ,. l ,\.J" 

impossible ta' imagine them learning ,a great défI about each other in 
l' ;ri' ,Ill, 

this way, and coming better ta undet$tina the difficulties that each 

of them f;ces. But nothing ~n any/~ t~iS suggests that their differences. 
'f?I(' ..... 

/ "",; 
might be eliminated in this imagi~1 process) and that in f~nding out 

" '~I 
that their IDUtual assesslIents are l~~fmpatible - they should come to 

see how every incompatibility might be eradicated. If someone were to 

suggest that some elements in their incompatible assessments might some-

. - , 
t;j ~;,{·;%tt-ltt"N." 41":'%' > 5 ., 
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how be mist~ken, he would not neces~arily be wrong; but if he werè to 

,~ suggest that there was nevertheless some assessment' which they aIl 
01< 

would be right to adopt. then 1 think that that person would b~ guilty 

of the same sort of misc~~ception which fetters t~e characters them­

s'elves - ~he m,isconception which makes each cnaracter ,assume that there 

'is' 50mething non-subjective - Il non-subjective "assessment" - which 

fixes the "p~5ition" of each character just as a pin fixes the positions 

of various specimen beetles in a glass display case. " 

How could anyone suppose that the axiom of'strong identity' 

i5 acceptabl~? 1 believe'that the supposition can be traced to a 

mistake about counterfactuals and in particulaT about those counter-
~ 

" , 
factuals sometimes called counter-identicals Cv. Pollock, pp.6f.97-l03). 

Both the weaker and st ronger axioms of identity are supposed to be , , 

'justified by the ethical requirement of "extended sympathy" which , 

demands that when a person makes a judgement, then if the judgement is 

to carry moral weight, it must be made not only with regard to the poin~ 
,\ 

of vièw of the person making the judgement. but also with regard to , , 

the point of v~ew of anyone liable to be affected by the judgement. 
f 

This is the source of the need to imagine expecting to lead the life 

of someone~. A natural way of thinking about,this is in terms of 

subjunétive conditionals of the. "If 1 were him" - type. But the 

requirement of extended sympathy is of course imposed on everyone 
, 

-~equally, so that when 1 make my "If 1 were him" -' judgements. ,1 am 

free to suppose that "he" mak'ès judgements which 1 might call "If he 

were .me" juclgements. But it may seem that if l' suppose that 1 were 

him, and he supposes that he were me," then the cons,equence of our joint 

.' 

~1---------~.--_------~---_~,~,~;.-, ---,-_~,~~>~,~~ jI' .. rt- "". 
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suppositions is that the differences between us must collapse, so that 

the effect .of our exercises .in extended sympathy shouid be unanimi ty, 

and the axiom of complete .identi ty' should b'ê satisfied .. 

This reasoning is fa llaciol,ls , as. is apparent 1 from the fact 

that the sentence, "If l were him, then h~ wou Id, be me", has a reading 
q , 

which does not make it a tautology. In fact, as John Pollock has shown, 

the subjunctive antecedents suggested by the requirement of ext~nded 
-1,.. 

sympathy - the "If 1 weYf him" - type antecedents' - do not have identi ty 

statements containe'd within them. If such antecedents characteristically 

expressed counte:t- identical conditions, they could be expanded 'into ante-
1 

cedell.ts expressing snch conditions as J ~'lf he and 1 were t~e same person, 

who had been fo~ling you by maintaining two residences, wearing make-

up, etc ... " Subjunctive conditionals with'such 'antecedents as this' 

would indeed be c~unter-'identicals, wi th identi ty-statements in th'e 

protasis; but these are not the subju~ctive conditionals of extended 

sympathy. The ~ubjun~tive conditionals of extend~d'sympathy are what 

Professor Pollock calls "prèferred-subject" conditionals and they do 

not contain identity-statements in their antecedent5. Rather their 

antecedents are to be understood as 'expandable into antecedents ~xpressing 

such conditions as "If ~ possessed some of ~he properties that he does"; 

, , and the interpretation of these .antecedents requîres that "1" be taken 
• . ' .. b , • 

~s the preferred subjeet, and that some actual simple truths about me 

bé held fixed in t}1e I,counterfactual situation in which the consequent 

of any such condition".l is supposed "ta hold .. Thus "1" does no~ collapse 
, . 

ïn~o him in th~ condiiionais of e~tend~ sympathy; and the transitivity 

of identity i5 barred from providing justification for the axiom of 

\, ?' 
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complete identity. Since Professor Sen never explains why he thinks 

it appropriate to adopt that axiom, it may be wrong to impute to him 
1 

the rather serious and clumsy errOr about subjunctive conditionals just 

described. But since l can think of no other reason for adopting the 

axiom, l shall assume that the axiom is unjustifiable. It' will be 

urged that this assumption rend ers any legal theoty based on maximin 

inadequate ta prese~e ORA. 

First, however" 1 want t~ try to say how the axiom vialates 

thè postulated separateness of inpividual lives; 1 want to do this in 

arder ta illuminate some of the political implications of maximin as 

'El rule of social choice. Now the t~ansfomation of maximin. from an 

individual strategy into a rule of social choice depends for its 

plausibility on the ,~thical requirement of ex~ended sympatnyj the 

requirement of extended' sympathy finds a natural expression in subjunc-

tives of the "If l were him" • type; and the interpretation of the 

antecedents of such subjunctives requhes that one subject be specified 
" 

as the preferred subject, and that certain actual ~i~ple truths be held 

fixed in the counterfactual situation in which ~he consequent of such 

a subjunctive condit(onal is supposed to hold. Since it may not be 

plain. 1 should sar~hat the conditionals relevant ~o the maximum 
! l' .' 

ordering are of thie fOTm, J'If 1 \.ere him in state x. l Id be at least 
o ;f 

'as well off as 1 am (how) in state yl/,.IIIf 1 were her in state u, Iid 
t:f l" ct 

be better off than if 1 were him in state vtt, etc. Now the question 

about these conditionals i5 on what basis 1 make the judgements they 

express about how things would be for !!. in certain social states. 

when 1 am Îorced by the require~t of extended sympathy to imagine 

• 
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myself, as having in those social states ~ot my ~wn preferences but ~he 
\ 

preferences of those wh~fare leve1 l am trying to compare.to' mint1 
~ ~ , 

And this i5 just the question of what actual simple truths about m~ are 

held fixed '~o that, given the counterfactual situations described in 

the antecedents of the condi tionals, 'ine c;ondi tionals come out true. 

The reader might be tempted for a moment, as l l'las, ta want to adv~rt 

to the consequents of the conditionals and their coming out true in ~ 

counterfactual situations; but these conditionals are "counter compara-

tives" and, as such, counterfactuals de re, with a more complex structure 

than 5ïmple counterfactua1s', 50 that, for exa~ple, the Erst conditiona1 

quoted above would have to be reconstrued SOl!lewhat as follows "There 
/ 

is sorne welfare level n which l ~ow enjoy in state y, and if 1 l'lere him 
i . , 

in state x l'd be at least as weIl off as '1 am (now), enjoy.i~g welfare 

level nIt (v. Lewis 1973, p. 36f) . Presumab1y l begin t.o construct the ~ 

maximin ordering by ordering my, own preferences 1 50 that 1 the de re 

component of the conditionals may be satisfied when l interpolate the 

preferences of others into my ordering, whos~ ordering ts given by ~11\. 
in.accordance with the subjunctive conditionals of the type 3ust described.' 

But the question remains: what simple truths about me are held fixed 

50 that the conditionals c~ be judged true? Now 1 suggest that the 

only possible answer to this question identifies the relevant' truths 

to be ~ruth5 about !!!r second-order 2!. ~ven higher-order' preferences~-

1 have the preferences ,1 have; when 1 imagin~ myself to b'e ''him'' , 1 _ 

forced to imagine myself as having "his" preferences; and 50 ..men my 
1 

preferenC81 are distinct from his, which is the crucial case onfthe 
l ' 

assumption of ':,eparateness", 1 cannot Tank hi. 1eve1 of .~1jre as 

1 
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better than mine just ~ecause u~§atisfied preferen'ces wO,uld he 'satis-

fieQ if l were him-having-rnr-preferences, and 1 cannot' rfnk his ~evel 

of we1fare as worse than~mine just becaus~ my sa~isfie~preferences 
, ' 

would ~e unsatisfie~ if 1 were him-having-my-prererences, etc.; and 
, , 

50 it is uncertain how l can Tank his level of welfare at aIl, unless 
l ,,' 

1 hB;vJ prefe~ences fo~ havihg c~rtai~,,~refere~cesJ ?r prefer~nccs for 

having certain' patterns of prefe\enceS't or preferences for having 
, \ 

certain p"';fexence-',tr~gth~. or ~:rènce, for ~.Ving certdn Patterns 

of preferel,lce-satisfaIDon-,--et-e-.--- . e-----nïere ùndoubtedly are such 
\ _________ \ ' ~ • t 

things/ as1ligher-order preferences/ \he present suggestion is' not è~ty. 

And it e!p1ains howa maximin'orderin can be intuitively interprèted. 

, -But at the same ti~e ~t shows, how ~he xiom of ~omplete identi ty violates 

t~e separateness of persons: for it sh~ws that the axiom requiTes the 

:SS111lPtion that everybody wan,ts to hav.:~~'",,,, kinds of wants, 'And 

this sirnply is not 50. And it would be te~entiouS in the extreme 
\ 

simply to repIr here, l!'Iithout the most extend~~ argument, that if, it 

is not 50" it ought, to" be -so. 
, 

; 

More'over, ,the assumption would be mïnd-bog~ling. Suppose 
, 

that the weaker axiom of identity is adopted, which Tequires that each 

maximin ordering'respect the ordering of preferences expre;sed.on his 
\, 

own beJ:Lalf by each individua1.. If there are 'three pe.ople and :two sodd 

sfates, then no less th~ ninety. maxi~n"~rdering5,can'pe consttucted 

w\thout violating the preference orderi~gs over the two s~tes of any 

,of the ,three people, .assuaing no in4iffeten·ces'. ~ gener~lly, for ,n 
" " . ' 1 

, social States, and i~, incuvi~uals' th~ number of maximn Ordrrings that 

. ,can 'be c:onstNcted ~tl confora~~Y'wi~ th~ weater .&Xio_, of rcl~~~.itY f 
. ',,:l!. lu the .....,." of individuals ... 1' ;oSoJ,bl~ social iI~'. 
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this number becomes very large indeed. In the case of the three 

individuals and the two social states, if for each of the individuals 

the con~truction of any one o~ the ninety possible maximum orderings 

were equiprobable. theOëhance of the individuals agreeing on a single 

specific ordering would be 1 in 729,000, yielding a probabili~y of 

.000001'3 • and this for a case 50 unrealistically simple as to be of 

" It is thus a virtual certainty that the axiom of éo~lete' 
~ , 

fdentity is neither satisfiable. nor justifiable. 

But if.this is so then it i5 possible to argue that the 

maxi~n rule of social choice ceases to be a 'complete ordering. And 

if it is not complete, then it ~ànnotkuarantee the truth- of ORA. 

I,Indëed, the impropabili ty of maximi~ 1 s being complete is exactly equal 
, • J ',' 

to the -imp:oobability of 'the satisfaction of the axiom of complet.e 
" , 

" ~ 
identity. Sin~e th~s 1s overWhelmdnglY improbab~e: then if itAfounded 

~ . 
upon maximiri, ;ORA, .. ,too, is o,:,erwhelmingly improbable. 

\\ '1 

._. "If ,the uiom of complete iden'tity i$ not satisfied, then it, 
'> • • \ 

will be arbitrart,and i!legiti~te to determine social preference on '. \ 

the bas.i~ of a ,Unique ~imin .~rdering'. Bl;tt max'imin' cano stiil be us'ed, 

oh th.ç .bà.sis of wh~t Pl\of~ssor Sen ha~ ealied "partial ~omparability". 
" "", L ( ,) . 

Pro!~ssor Se~ intrbduced t~e notion of p~rtial comparabili~y'in orde; 
,--. . 

-~''iJ-' - . \ to cope'with thé difficulty ~reated for ~tilitarianism by the mUlti-
. 

,plicity of sc&les of card~nal utility. Utilitarianism determines,social 

, choices' aêcoTding to particular 'measurements of cardinal utili ty. But· 
~ ,1) '.., 

.given a mltiplic1..ty of scales of cardinal ut~lity, 'measureMnto o"f a 
J ,;,' , , 

particulai sét of alternatives accotaing to ~ne scal~ may determine a ' 

, , 
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social choice different from one determined by measuring the same set 
o , 

of alternatives accqrding to anat.her ~cale Cv. Sen, chs. 7, 7*1; especially 
. ' 

pp.99-l02). Profe~sor Sen has ~rgued that,this does not invalidate thé 

'use of cardinal seales, and that where more than one ~ethod of cardinali-
, , .1 

zation is }n use, cho~ces may be ,regarded as g~rated by the utilita~ian 

'rule when aIl the methods of cardinalization in use determine the same 

'choice. For choice si tua,tions where the methods of car~inalization 

d . d . ff t 'h . h th' 1 . .''' \~,). d f' ed etermlne l eren c o~ces, owever, e utl ltarlan ru~e.1S e ln ,) 

as incomplete, yielding no ,choice at aIl in those situations. 
" 1 

The application of the notion of partial comparability to the " 

maximin rule 'under the wel:!kéx: axiom of idenÙ ty is Ob'\~' DUS. In the 
• 1 

simple case of the three persons and the two ,social sta, ~s, although 

there are ninety,possïble maximin orderirtgs, only three will be relevant, 

and there may weIl be agreement as to which of the oRtions should he . 
chosen even if obvious differences can be read Q~f the orderings from 

which the agreement is_derived. In fact, the mathematical probability 

that a· choice wou Id he determïned by maxi~in ~ndel' the weak axiom must 

be much higher than the probabi~ity that maximin is ~omplete. 'In the, 

simple ;ituation under consideratidp it is approximately 200~OOO times 

more probable that'agreement will be reached than that maximin is com-
, ,./' . , 

pIete; every ordering determines a choice of one or other option, and 

-each of three arbi~rarily chosen lists will ~ake'it .5 probable that 

one particular option will be chosen; the, probability of the:lr agree-ing 
, ~, 1 

, on one pa'~itular optipn will be .125; and the probabi li ty -of agreement, 

on either option will be .2S. ' - l must admit that I find this re~ult 

amusing, for it at.least insinuates that Professor Dworkin may b~ quite 
1 

°1 " , 

properly regarded as having appealed to the overWhelmingly improbable 

,;' 

j 
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(1 incornpleteness qf a normative- rule in order ta expliain exactly what an 

. , 

o 

l' incomplete rule explains far more plausibly - and that ïs the probability 

that legal dedsions wHl be reached, ~f only a "theoretical" rule is 

used to' rea~h thern. It might bé objected that whereas the incomp1ete 

rule may make this probably truc, the complete rule entaiis necessarily 

that it is true, so that,the co~lete rule may have sorne explanatory .. , 

power that the incomplete' rule does n~t have. Alas for Profes,sor Dworkin, 

ever this is wrong. For even the complete maximin, under the axiom of 

complete identity, allows ~or options ta be socially" indifferent to each 

other. Professor Sen gives the example of a two persan society fa~ed 

with tw~ oPt~ons, in which the potentially worse off persan is equally 

&adly off in both options, even though the better off persan is much' 

'bètter off in one of the possible social states than in the other (v. 

Sen 1970, p.138).' This violates the ,Pareto principle, and so Professor . " 

Sen proposes a lexicographie modification of the maxtmin rule called 
, .~. 

leximin, which px:eserves the, "essence of the maxilllin ruIe" for a com-

munit y of n individuals by requiring society to: ~ 

(1) 

(2) 

Maximize the welfal'e ôf the worst-aff individual. 
~~-

--------' For--eqûaÎ welfare of the worst-off-individuals. maximize 

the welfàre of the second worst-off individual. 
"f •• O 

(n) For equal welf~re' of the worst-off indiYiduals. second­

worst off individual, , .. (n-l), the worst-off individuaIs, 

maximite the welfare of the best-off individual. 

, But leximin satisfies the .Par~to princifle, and if everyone is indif-' 

f~rent between two options, then society should also be indifferent, 

,-
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according ta Ieximin. Now, this situation:~ay ~e irrelevant to Iegal 

concerns, because there wou~ be no legal disputes of any kind if not 

, 

even th,e supposed disputants failed to hé indiffe:z:ent between the pos­

sible outcomes of the dispute. But leximin will aiso make society 

lndifferent in the case where each of the two potential o~tcomes of a 

legal dispute leaves one of the parties to the dispute just' as badly 
\ 

off as the other would ~ beeu had the other option been chosen; and 

everybody else in the society is indifferent between the outcomes. 

Under the axiom of compl~te identity, leximin determines a complete 
" 

ordering, but not a strict orde~ing Cv. Sen 1970, p.9). The l'easons 
• '1 

for this are much easier to grasp than the reasons for the likelihood 

of incompleteness; but the framework of partial comparability can be 

used to eliminate indifference, by proliferating maximin (or leximin} 

orderings sa that every case of indifference between a pair of options 

gives rlse to a pair of orderings in which the dptions are arbitrarily 
, ff ~ 

pçrmuted, SQ that each ordering''is a strict one. This has the advantage 

that if the orderings are used'to provide a 'semantic framework for 
l ' , • 

propositions as~ett:ing ,.a1 obli,gations 1 then the law of the excluded 
l"· • 

middle'will apply to those propositions, although bivalence will fail 
, l ' 

for them • 

1t is now a routine matter to use the maximin ordering to 

determine truth conditions for legal propo~itions in such a way that 
, l 

these provisions are satisfied. ~ The conditions whi'ch make the propo-

sitions true or faIse will be conceived as eithe~ holding or not holding 

despite the éxtrAordinary' improbabil,ity of anyone ever discovering or 
1 

recognhing a maximin ordering or a set of, such orderings appropriate 
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for a society. In consequence,' the truth conditions fbr legal propo-

sitions determined for a society at a given moment by the ma~imin'rule 

are rèalistiç truth conditions, at least in PTofessoT'Putnamts sense. 

But.' before sketching the fOrln of the truth conditions, l should li'ke 

to make a final remark about the reliance on "theory" displayed in the 
, " 

prese~t derivation of those truth conditions. 

As l have indicated, there is no way of telling whether 

according to Professor Dworkin an ideal l~gal theory for a society at 

a given moment would consist of an ordering of 'logically available 

social options governed by the maximin iule. But certainly Professor 

Dworkints argument presup~oses sorne class of theories ideal at given 

moments, where, for consistencyts sake, the theQries must be capable 

,of such specification as to' guarantee a strict ordering of aIl social 

'options, so that no matter what situations are determined 'to be "choice 

situations" by the legal system, the ,theories will ,determine in each 

choice situation a unique choice between pairs of options. It has 

just been shown how implausible'this presupposition is; and what must 

give rise to wonder i~ how, the imp?ausibility has _gone unrecognized; 

My own gue,S5 is thJt people are inclined to assume' that if a sufficient 

degree of abstraction from practical reality is allowed, a,completely 

general normative 'theory 'can be tailored to fit any demands whatever. 

Of course, much of the interest of social choice theory lies in the 
.ft 

fa'ct that this is just .not 50. ' But as Professor Sen has stre5sed, this , , 

particular interest derives from the opacity of the simp~e general 

conditions that mar be imposed on a 'normative th~~ry: the logical 

imPlications of simple general conditions a~e simply ~ apparent. 

Henee it is possible to be misled irito a eommitment to general theories. 

" 
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Professor Dworkin i5 not the only legal phi~o50pher to have been 50 

misled. Professors Smith and Coval havé argued transcendentally that 

a legal system must incorporate a set of ranked social gGals. and that 

in hard cases solutions will be determined on the basis of the ranking. 

But the details of the ranking are'left to sociologists and Professors 

'Smith al)d Coval assert that "the sociology will have been done before 

the goals become incorporate to the'law" Cv. Smith 1976, p.170). ,On 
/"Ir 
this basis. Professors Smith and Coval construct a causal theory of 

law. according to which the structure of systeml of legal rules is 

determined by the causal roles those rules must play in bringing it 

about,that the va"lues'fare, realized. Nei ther in Legal Obligation nor 

i~ "The .Causal Theory of.' Law". however. do Profes~ors Smith and Coval . ' 

mention a single specifie sociologieal theory about values; and they . , 

seem entirely unaware of the enormous difficulty of justifying any 

soe~ological theory about' values - a difficulty ~iscussed at;., length în 

Brian'Barry's So~iologists. Economists and Democracy (v. Barry, pp.47-

98. 168 .. 175). 

The qu~st~on of ideal theories is especially pressing in 

re1~tion to the idea of de~ocracy itself. Both Professor Dworkin and , 
Professor Sartorius have claimed' that the non-existence of uniquely 

,correct resolutions to legal disputès may be somehow contrary to demo­

cratic p~inciples (v. Dworkin 19788, pp.84-86; Sârtorius 1977, p.127S). 

It seems to me very doubtful tndeed that democratic principles are ,suf­

ficiently precisely defined ~o make these claims inte11igi~le. The 

maximin rule, for instance. is not equivalent to the method of majority 
, ' 

decision: given the same set of social options and the same individual 

" 
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" preferences, the employment of one role need not resul t in the sallie 
as the employment of the other would-. 

social choices; Does this mean that the maximim rule i tself is incom-r 

patible with ~emocratic principles? One assumes that the an1wer i5, 

No; and that ,this is so not because there is an acèepted, precise l 
, theory of dem~cr,acy with which maximin is defini tely compatible;' but 

because there is no accepted prècise tneory of democracy with~which 
maximin is definitely incompatible. _ But if this is 50 then' it may be 

that the denial10f ORA is quite compatible ,!ith democracy. For· if the 

contrary b assumed, then if maximin with partial comparability violates 

jl ORA, then ii must be defensible t() claim that maximi!). is compatible 
(> -- ------ -------....-. • 

wi th democratic principles but maximin wi th partial comparabili ty is 
, 

not. Suéh a claim, however. would be opaque in the extreme. Suppose 

that an ideal théory for legal system of the United States should in· , 
cOl'pOrate maximin wi th partial comparabili ty ", Could the effect of. this 

)1 • 
façt alone be that' the Uni te(l States should not be classed aS a democraey? 

" . As Robert Dahl has suggested, democl'acy is a matter of degrees and dimen-

sions of numerous criteria that have to be balanced (v. Dahl,p.1-9). Should 

the cla~m, then, that maximin wi,th partilll comparabili~y is incompatible 

wi th democracy be reconstrued as a claim that maxirain wi th partial 

,comparability is ceteris 'paribus !2.! degree less compatible' with demo-, 

cratic principle aiong som~ dimension than 1s maxirain itsel,f? }f' any-

thing, this claim. i$ even mOTe opaque than the previous one. - My conclu­

sion is that ~t the level of genera,!ity,where social choice theory' or 
, ' 

sociology or eDlpirical political theory are allowed., to determine the 

content of an ideal legal theory, it is wen-nigh iJ\,lP.0ssibl~ to maintain 

that; should .O~ turn out to be false on an ideal legal theory. that 

' .. , 

, , 
j 
1 , , 

J 
" !' 

1 

\ 
1 
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fa ct mu~t speak against the democratic nature of the legal system for 

which that theory i5 ideal. For gi ven the abstract charactér of an 

ideal theory. it would be just as ,reasonable to maintain that a demo-

cratic legal .system might weIl be revealed Èl ~ ideal Iegai theoIT ~ 

.!!2.!. satisfying ORA. Pre-theoretic notions' of what is democratic must be. 

~ just as vulnerable to inv8:lidation as any ot~eT pre-theoretic 'n~tions.: 

wh~n ,abstract theory is introduced. Hs application must not be arti­

ficially restricted by means of unargued assumpti~n. 

It is 1'I0w. time to 5110w how the foregoing consideratipns about 

maximin can provide a frame~ork for the truth-conditions of legal' pro-< 

positions which ,w'il'l" make ORA ~alse. 1 will divide the demonstration 

into four parts. In the last part i twill be shown that aIl Iegal 

propositions will obey the, law o,f the excluded middle, but for sorne of . 
them a truth value will be undefined. Since there can be no question 

of any actual pers on being able to recognize Il maximin ordering in terms' 

of which the truth of legal propositions is deffned. :th1 truth conditions 

for legal pt:'opositions will be "realist" in Professo~ lutnam' s sense; 

and the set of lega! propositions ,tru~' in virtue of a maximin ot:dering 

. ç: .' will constitute an ideal legal theoT)". 

i. For the purpose of constructing the theory, . it must be 

assUmed that the set of legsl p~opositions can he ,translated into a 
- \, 

set of propositions ascl'ibing conditional obligations to judges. as .,-~ 

suggested in the second corollary to ORA in Section l of this essay. 
l , • 1 

The prop'ositions will specify ,in their· anteceden~s, for 'every ,'pos$ibie 
. , 

~egal ,dispute~ prope~ies and relations of the parties to the dispute; 

and 'their cons~quents will detetllline 'the judicial obligation t~ resolvfJ 

i 
i 

.1 
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\-the dispute in one way or another, ~ondîtional upon the ,parties having 

just those properties and relations predicated of them in the antecedent. 

For example. a simplified and elementary legal proposition of the, 
\ 

required form might be \ 
\ 

(a) For any pefsons x and y, if x has R,to'y, and ~ sues y, 
\ '1 ' " 

then it oug~t to be the case that the.~ourt'decid~s in 

i 
favour of x; 1 

1 , 
These COl'lditianals are nat i to b~erstaod as beirig truth-functional: 

In part~cular. given the ttuth of a ~s.ttion of condJtional obliga-
~'---. 

-------,"-
tian whose anteced~nt 1s, :iA", the truth of a secona.--p~osition of 

conditional ObUgati~n w~ose ~ntecedent is UA & Bl! Wi:l ~0l10"~~ 
the truth or falsity of the second proposition is independent of the 

first. Thus it is clear that the obligations of courts 'and judges ~ay 

b~ .;.,.d_ef;;..e_8.;.;s;.;;i.;.b.;.1.;.,.e 8ccording 'to the repre~enthion of l~gal materia1s by. 

means of propositions of conditional obligation - as. l take it, sound 
~ 

legal theory requires (v. Hart 1949, pp .155-163); and the i4~a of 

exceptions, excusi~~tions, et~. need cirry no' suggestions of 

inconsistency in and of t~selves. The conditionals are not to be 

regarded as obeying the rule of exportation: if II~" 1s a connective 

of conditional obligation (ta be read, as nif ,thén it ought to be - " 

the case that (.!!!!. E.2!!!!. decides ",' !!.S' )"l, then P ~ (Q t::f'rR) will 

not be equivalent to (p ~ (Ü~R, This dep~rture from truth-functionali ty 

1s reasonable, in any,case, since it is assumed that for any legal dis-

pu~e there are only tw~ possible resolutions, one the negation,of the 

Cl ... ". 

other, 50 that a dispute that has (QD-PR) as a'pos;ible resoluiion, 

,cannot have R a-s a 'possible resolutfon. The antecedents of' the condi-

\ 

.. 
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tionals may be thought of as unbç>unded in length, so that even if 
, 

judicial, decis ions are restricted in thé kinds of info:rmation that 

they take account of, they need not, theOYlticallY ,at le~,st, be 

restricted as to t~e, amountS' of information thay may pl'operly'be 

br\>ught forward to determine them. If an actual judge is imagined as 

reasoning according to true c-ondi tionals of this kind. the rule of 

detachment he uses in inferring their obligations must require him 

to base his decisions on a theoretical judgement as to the precise, 

admissible totality of information whicn determines the condition on 
\ - " 

whicQ his. o~ligation rests according to sorne true propo~ition of condi­

tional obligation,. He will be ,able to justify his decision if he ,can 

correct~y identify both the, true c,ondi tional proposition and the rele­

vant totality; his decision will itself be correct if it is one that' 

could be' justified. It should be noted that what is detached according 
) 

to the role of detachme.nt ,suggeste.:I here, is not the consequent of a 

proposition of conditionaJ obligation. The consequent is just an 
, . 

indicative sentence following a connective which reads "if ,then 
, -

it ought !2.\ 6e ~ càse ~ -':'. That is,' the obligation-component 

, ~ 

::,ad:::::::::~v~fv:,on:::::::: ::::~a:~::3~_::::C:~ :::.::::o:::v::IO 
, , \ 

of detachment yields apparently uncot:lditionaliz~ (~ "unconditional") 
1 

obligations. in a straightforward way. aIl interest must, therefore. 

form on the tru~h candi tions for prop,ositions of conditional obligation. 

, 1 hôpe it is clear that 1 am not maintaining that the truth 

of legal propositions may attach to them in viTtue of their having a ... 

parÜcular fom, vit; the fon" of propàsitions 'of conditional obligation. 
• 1 

-
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l'lbat 1 am maintaining is that the truth of lega! propositions can 
\ 

attach to them in virtue of the maximin ruIe, Ji.. the prpposi tions 

are construed as being propositions of conditional o,bligations. l do 
. \ 

not even say "on!y if": perhaps legal propositions can be j udged true 
, ~ 

or faIse in virtue of the maximin rule, even without reconstruètion, or 

without this reconstruction. But no matter what particular regimenta­

tion of legai discourse is adopted, br if none is~ stHl, if the maximin 

'rule determines the truth-condi tions of legal propositions at a11, then 

the set of true legal propositions must be equivalent to the set of 

true propo5,it;i.ons of conditional obligation, 50 long as 'trans~atability 

is' 'presérved. Whether Jt can be preserved is another question, ?ut 

among phi,los'ophers Jonathan Cohen b'a; ma:;'ntained for years that it can 

be (Cohen 1962, p.40Sf; 1971, p.169f); and it wo~ld appeal" from 

the formu1ae of the Praetorian Edicts of Roman law, for instance, that 
f 

, 0 

the true legai propositions of at least sorne legal systems can in fact 

t be reduced to a set of,propositions of conditions1 judiciai obligation 

(v. Nicholas, p. 23ff) . 1 am Qware df no expHoi t arguments against the 

possib"Ui ty of extensional equivalence between sets of .1egal proposi­

tions and sets of propositions of conditional obligation. And 50 1 am 

inclined to conclude for the limi ted purpose presently in questioJ}., a 

cer'tSl,n regimentation is pemissible. The regimeJ].tation involved 1S 
\ 

to be thought of. 'th en , a.s a ~ialectieal device, and not as the resu1t 

of a. collimi tment to the choice of a" particular canonical fom in which , 
, 

. legal materials !!!!! be represented. Logidans are no. longer 50 inclined 

a.s they, once were to suppose that any particular :regimentation of logically 

unformaliud discourse can convey even' a11 the logicaUy interesting 

o 



" 

\ . 

,0 

properties of the" discours e (v, èastaneda 1975, p. 68 ; Haack, pp. 2z...t7) ; 

and academic lawyers like Professor Honore and Professor Dworkin him-

self have fulminated against ,the idea that there can be a uniquely 

.. eminent "normal formn in which to represent the laws of
o 

a legal 'system, 

as Dr. Raz has suggested Cv. Honoré 1977,p.lOlf; Dworkin 1978a, -p.7Sf; 

1977 ~ p. 5; Ra:t 1970, P .145). Np obj ection to these views is 50 much , 

as contemp~ated in this essaYi but a demurrer would be put ,in against 

any attempt to rely on these views in opposing the reconstruction of 

legal propositions as propositions of conditional judiciàl obligation. 

iL The semantic framwork for propositions of condi tional' 

judicial obligaticJn will be given by ordering of a set of. possib le 

'worlds determined ,by the maximin rul~, , The possible \l'or,lds wil~ take 

the place of the pdssible social states that have been frequently 

mentioned in-the discussion of social ch'oice rules. The set of pos.­

sible world may be taken to be fini te. A sèt, of possible worlds may 

be generated ftom the notion of a choice situation. A choice situation 
, .' 

i5 à mome,nt in the social history of a world. Bach choice situation 

is conceived as giving rise, at least tq t~ possible subsequent histories 

each of which wo~ld be p~.ctuateà by a fini te number of "momellts of 

action". ,At each IIIOlItent of action there wi 11 be one, or' more agents in 

the world a~d a~ leas~ one agent wi Il have JDOTe thà.n' one action open 

to him. Each moment of action determines a ~hoi,ce situation. 'lbe nth 

choice situation in a gi,ven possible social histoN gives rïse to at 

least two possible patterns of a.ction; each of thes~ patterns would . '" 
either lead to an n + Itli choiee situation or would eonstitute a termi..: 

" 

nation of world', historY. Each possible !i>ocial history is the sOcial 

J 

è, ' 

, J 

, 
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'~." 
his'tory 'of a set of' distinct possible worlds. The worlds are distinct 

because, of course. ther~ must be more to the history o'f a world than 

its social history - its natural history; for instance. It 1S surely 

not thê case that the set of all possible sequences of human actions 

could determine the set of a11 possible worlds, since there are surely 

possible worlds without any people in them. But this possibili ty may. 

suggest that only social histories. that is, only a' subset of sets of 
~ . 

possible worlds can be re.levant and notindividual members of the set 

of pos'\le world' s to a social pref.erence ordering. l think that this 

suggestion. Jmlst be wrong. Preference orderings of social histories 
\ , 

éould be incompatible with preference ordeTings' of possible worlds , . , . 

only if so~e s"ocial histories pr$ferred over others according to the 

first 'ordering were not prefl;!rred over those others in the second 

·ordering. But then choices preferred aecording to ,the first t'lrdering 
l , 

might yield wqrse possible worlds than choices preferred according to 

the second ordering~, and, there seems to be no reason why. a pri.nciple 

of ordering that may determine worse choices .. than' Hs naturai alter-

\ native should be preferred to that alternative. At ,least .othis i5 50, 

so long as a preference ordering over social historhs is, .n0t taken 

to be a fun~tion of the probabilities of the various poss~ble worlds 

in' which each such his'tory uy be act!d oiIt. Since the" preference 
1" • cl 

. , " } 
ordering currently under discussioll i5 the maxilllin 9~ering, 'which 

. . _ ~ ___ ~ _~ ... n 

doe5 not a5sign cal'dinal valuès-to-wnarit -ordër5~~ tltir, seeas to he 
. 

no way in whieh the ordering of sQcial histories could reflect a 

prObabili$~ie weighting of the set 'of p~ssible worlds in whieh ~ac:ht 
süth history is aeted out. And" if cardinal vaIlles or probabilistic 

\ 
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weightings were ïnt};oduc~,' the problems of arbit~ariness of llIetric 
~ {:.& • .. ~" ~ 

and mathematical indiffereijce would'in any case arise in ways simila~ 

to ~hose presently being investigated. 
. , 1 

The so~ial histories then that are PQssibly subseqùent tô a 
------- \~ '\ 

• 1> 

given choice sitU&tion'only partiatly determine ~he possible wbrlds 
~ 1 • l' 

accessible from that choice situation. A legal theory id'~al at ,a given 
, ~ 

o 
Ume wi'll de~ermine an ordering of a11 the possible ~orlds' and, 'con~e-

, . 
quently. an ord~ring for eath choice situation of the set of possible· 

worlds aecessible from that situation. The ord~ring will be given by 
'­

the ma:i.imin rule applied to the Cartesiàn product of the set of possible 

world! and the, set 'o~ human 'inhabitants ~ o~" the possibles 'Iiorld. !his, 

uy appear rather odd., but i t doesn' t seem that the domain of human 

ihhabitants of poss,ible ~orlds should be restricted" to the inhabi tants 

of, the actual world, -if such things as '~the right of the unbo~" or ' 

"justice to future generations"'are ta be considered. ' 

.on th~ Q other hand if 1 as r have recoDlDended. the ~xiom of 

complete identity 15 not employe<J, to determine a unique maximin ordering, ' 

only the 'maximin ofderings of,human inhabitants of th~ actua! world 

5hOU~d be allowed to figure in the maxim1n orderin$ for a society , 

g~erated by partial comparability. .(1:.w1ll assume that John Pollock's 

uended version of' David Lewis' counterpa:rt ~eory vi,n be sufficient 
~ • 0 ... . . 

to take CIre ôf proble15 of'qùantification and identity acros! possible 
\ ' . 

" ." \ ~,.# 

world5; .v. Polloclc,''p.lllf;Lewis 196tp113-2~.)' The ordering'of the 

Canedan, ~rffluet. 'of th~ set of po5s~ble worids, ~ the s'et. of inhabi-
'1 a <, , ' '\, 

tants of possibl~ worlds i5 held fixed-for.a 1eg.1 theory Ideal at a 

,given tilaej ~t siDee dlfferent 'l~gar th~~i~~ ... y be ~eal~y ~~t at 'fJ , . ~ " . ' 

dlffera:t tt.es, th~ o'idering, of the Ca~sian product ho not fixW over 
, , 

r ' 
_1IIIh1ldlSl __ 'iIt,''==_..."...., ........ __ -.... __ ·,,}, -~ . .' 
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.. 
, , . 

Ume, ii only becaus'e human preferences are susceptible to ,·change. In 
( .. 1:). , 

~ , ~ , 

this ~ay, a theoir ideally best at a given ti:me d~tèrmines' a preference 
• 1 ~ Q 

ordering a1!10ng alterna.tive~·at eV,err "moment .?f action"; but ït'does 
1 • • .• 

. not follow that ~ thèory id~a>lly ~t at a gi~en t,i~e i5, ideally b~st 
C' -' ',j 

at evel)' time~ Thus, the features of Professar Dwo:rJçin 's legal philo-
~ ~ 0 • ~... , , • 

, 'Q" , 

sophy dhcussed in Soection 8.-2 are opres~rved by the present reconst1'Ùc-

tion. 

i,iL 
1 \~~ 

lJ, a 0 J 

Given a set of proposItions' of conditiona1 judicia~ . /; 
-~~, ç ~ 

,/.obligatiôn and a, set ?f poss ib)e' worlds order~d ~ccording ,.~he m3.ximin 

, " 

" ' 

" 

rule. lt is now relatively simple, 'thanks' to 'the work of clev~r people, 

to state tt;le t~th condi~i~~~ of th'e pro~a~itions:, Th(~;~tem fol1ow~ 
" '. , .' 

.~ill. ~e;r,roughlY~ be that of Davi~, Lewis Cf. Le~is 1973, pp.96-l04)., . , 
. For ,the molnent i'Ç wil~ be assumed. unreUistically 1 believè~ that the 

<1 ~ ~ \ 0 ' li. 'Ii > l' 

maxiin~' ordéring of po~sible wo'rlds 'is~ cpmplete and that the axiom of .. '" .'.' , ' . 
,~ Q ç l' r 

complete identity'is satisfied. But it will ~lso be ass~med that the 
o 1 • ~..., • • 

ordering will a·l'low indiff~renc; betwee~' 'worlds. As D~vid A,e~~~ says: . 
~ ., \ • ,G, \' t , 

, c 

"By any rea.'s~a~l,e ~~andàrds of ev.,aiuation, there 
are !espects of ~iffe~ence among worlds that are . , 

" wolly irreleylVlt to ~eir comparative go~ness. , 
Worlds differinlg ouly in such' respects would pe ' 
tied in the pre~tence o:rder. Furt~~r'ties ~ould 
occur if relev t differences balanced out, If 0 

any of the respe ts of co~aTison admii o~ c~n- 0, 

tinuous variatio \' 'ties br balandrtg s'eem inevitable.,u 

, "'\ 
.. ". Il 

'(Le\f).s 1973, p,98) 

,'Let $ b! a sy~tem ~f ,.sphe~es' of possi~le worlds ,evaluabl~ .. . ,\ ." , 

from" ,the açtual, world accol'di~gJ to ,the, maxilllin ~re. " The • sphere's of $ 
, CI ' ! l' 0 " .. 

" are :re~~ed ~o ,that if S and ~ \belong to $» then elther S is con~ained 

within T,or T i5 contained wit~ ·S .... Any world, èontatne:d in. a sphere . 

i-i is bett'e:r 'or ~igher~~ed t\an anr ~Orld ,ou~side' Si; a: .s~er~ Si 
J ' , ,~ • ~ ~ Q 

, \ . ' 
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r ... 'l 

con teAns aIl -r • .th ~ 

th worlds in the l, position in the maximin ranking, 
f 

, \ , . , 

~.:....;..;~~.:;.r_-,;.ran=k;;.;e;.;;:.d worlds ~~; and the hes'!! world, or worlds, 
If 

~re contained in the:inne~ost'sphere of $. Since'~he ~umber of worlds 

is assumed 't6 b;. f~pite" the:r:e ~t be at least one best world. ~, A 

world j 1s better than'a world k ii and onlY if some sphere contains 
• 1"'" . , 

j but not ,k. 
, 0 \ . 

, ( , 
,. , 

{ . Now a proPo~ru~n' of condUi:maI" obl~~ation will, be ~rue if 

its. consequent is tnle 'in every world in the bc::st sphere contain~ng 
worlds in which, its antece~ent is true. Thus if "A ~B" is a proposi-

tional of "conditional 'obl~gat.ion. 
, , 

A is truc are.at thé jth,level in the nltiiudn ordering, or equivale~tly J, 

are in no' spl'lere 'smaller tha~ Si' then A';;'B is ~ ,is B 1s true in . 
o ) 

aU ,lhe À,worlds in S .. , But the present assumption' of the possibiHty, 
" '" l " , ' 

~ q" , Il 0 

of worlds being indifferently ranked entails th'at thère may be more , ' 
," , 1'> 

-.....,.. .... ~ ". . 
than one ~orld contained in-sphere S. and in no sphere smaller than Si; 

(, 0 1 1> 

~ l D ~ 

and there is nQ~hing'to prevent A f~om being true in aIl such worlds, 
, , 

whil,! B ,may be t:rue in s'ome, but not "all • of them. In that 'case, , some 
, , 

a 0 " (A & ~B)-worldsawou\d be~às good as the best (A & B)-~orldsj and yice 
~ 1) • () Q 

versa~- and- so A ~B nor 'A D-P~B will be true. 
~ J 'iii 0 

'l'hel!, if "A" describes . 
prQPerties ando relations of ,the parties to a legal dispute, and ,uB" 

, . .... , . 
describes one possible ju~icial resolution of Eh!! particular dispute 

i' \ ' ',8 '. • 

a{ld ."....sll thÊt- other" poss'ihie résolution, then no judicial ob~igation to 
a ~ 

d~cide'upon ~né resolution ra~her than tbe other will he d~termin~. 
" ' 

An~'it 'is logically possible ,hat" this situation snould persi,t. no 
lof ~ " , 

o 

, , matter' how 'liA" .were alte,r,d, expanded. refined., and made precise; for,' 
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\ 
ordering allows for indifferences. In fact for suçh cases the semantic 

framework for propositions ~f conditional ~b1igations provides simple 

truth-conditions for proposition1 'ofconditional permission (v. Lewi,s 

1973, p.lOO)j which in the legal:doma1n would have ~e effect ~f giving 

. a judge peY:lllission to resol~e s~e disputes "in either of th~ two pos-

s'ible w~ys. It turns out, then, that maximin can provide "right-based lt 

truth conditions for, l~gal propositions" but not 50 "as té satisfy ORA. 

iv. The leader w~ll have,noted that ac!ording to the proposaI 

just made~- although there has been no suggestion that le,gal' propositions 

in the fom of propositions of conditional obligation may fail to be 
\ 

bivalent, the!e may nonetheless be legal propositions which fail to 

satisfy the relevant case of the law of, the excluded. viz. the so-called 

"conditiopal exclud~d middle". The conditi~~al excluded ~ddle is 
'li 

expressed as ", (A b-"B) v (A o:.,...,B)"; and in the legal domain i t' would 

°express the proPosition that in a legal dispute a jùdge "7 dut y to decide 

must lie on one Oside or the other, 'no matter what the positions or 

condi tions of the parties to "the dispute might be. 

The conditionai excluded middle can be preserved às a logical 

law for judiciai dbligation, given truth con)1it-ions :for legal'Iproposi-
. " ". \ 

tians definèd br th,e maximin ôrdering, ,i'fthe highly objeçtionable axiom 

of' compl~te identity i5 dropped. 'and/the weaker ax~olD of' identity is 
, , ' '~ . 

'substituted for it. If this i~ done,'it wlll be seen that the assumption 
1 ., • , " , ',~ 

of possible indifference, which poses a tech~ical obstacle to the condi­
! 

tional excludect' middle. may"eith'er be' maintatiled eovertly,' or eIse dis-

carded. whichever seems ~re desirable. 

, . 
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The assuroption of the possibility of indifference mu~t. 

however. be overtly suppressed. When this is done. then a maximin 

'ordering will be'a strict one, allowing no t~s. For each ~ropositiori 

"A" there will be a unique highest rankedA-world. Consequently. for 

any proposition of conditional obligation "A ~B" the uniqùe highest 

ranked A-world will be such that either B is true in it or ~B is true 

in·it. If B is 'true in it. then conditional on A, it will be obliga-

tory that B be the case; if B 1S not true then again conditional on A. 

it will be obligatory that ~B be the case; and 50 for aIl conditions . ..-

. ~en on a complete ~trict maxi~in ordering. either ù:i-"'f3 or A07~B. ., " 

But the current assumption is that a maximin ordering will 
, 8 

not be complete,.' and that an inco~plete ,social preference ordering 

according to maximin will have ~o be ex.tracted from the partial compar­

àbil,1 ty of a numbe:r of sets of complete strict maximin orderings. Can: . 
the conditional excluded middle be preserved for judicidl obligation 

under this assumpti~n? Yes it can - though at a co st - by means of 

Professql' van 'Fraassen' s met]lod of superv'aluations. Every complete ' . 
strict maximin ordering provides an admissible assignment of truth 

vlllues - an "admissible valuation". - for aIl proposition-sof conditional 

judicial obligation, and'hence'foT aIl' truth functions of such proposi-
, _ 0 

tions. 'Since, however, the complete 'strict orde~ing~ will differ 

amongst themse1v~s. the valua~ions that th~y provide for 1egal proposi-
p 

t,ions will al50 differ. The ,method of supenraluations dictates, that ," 

1e~al~r~positions and their truth funct10ns should. be ~SSigried the 

(super-)value True if the~are true on every admissibl~ 'valuation; - " 
f!.!!!. if theyQare faIse' on evlry admissible valuation; and truth-valuès ./- ' , 
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should be undefined for them otherwise. Since uryder partial eomparability. 
1 

1 
a preference ordering i~ also undefined in just those cases where distinct 

• 1 , , 

... 
admissible orderings confliet. the method of partial comparability and 

the method of supervaluations seem ma4e for each other. 

The pric~, th en , of using supervaluations i5 the denial of 
. ' 

bivalence. But 5ince, as was urged in Part Two of this essay. bivalence . . 
is'not required ror realism; it i5 not elear that anyone should object 

to paying the price - so long, of c~urse~s the conditional excluded 

middle is maintained. 'And it is of course; for since the con~itionai ~ 

exclude~ middle is preserved by ~ complete strict maximin orderin~, 

it is true on,all of the~, and so the method of supervaluations assi~s 
. 

it the value True. It is also clear that the method of 'supervaluations 

allows the surrepfitious re-introduction of the assumption of possible 
',1 • 

, , 

indifference. For each pair of possibly indifferent worlcls, produèe 
, 

a pàir of strict ~imin orderings by permuting them, and let the super-

truth valuesYof aIl those, pairs of 'propositions of condi~\'o.nal obli,gations, 
• Il i \ 

be undefined, which t~e indifference pf the world5 in a complete ordering 

would bave made false. , , 

15 there any intuitive justification for the introduction of 

supervaluations in the way hare described? l' beli'evé that tbere are 
" . 

features of Professor DworJein t 5 work which point anal'ogically, as i t 
, , 

,were, t~ard'the ~e'of superv~luations. Profes~or, Dworkin has often 

written of a distinction between con~epts and conceptions (v. Dworkin 
(1 ....' , 

P 

1978a, pp.134ff. 226; ,1978b, p. '~7). The distinction comes origina~ly 

from Professer Rawls, who says of the relation between the eoneep.t and 
. , Ar, ' , ,,' . 

the variety of particular conceptions of justi~e: 

i 
/ 



1 

() 

"Thus it seems natura! to think of the concept of 
justice as distinct from the various conceptions 
of justice and as heing specified by the role 
which these different sets of principles -or-. 

~ justice. about Which men disagree " these different 
conceptions of justice ~ in c01lllOOn." 

(Rawls 1971. p.5) 

260. 

l cannot fi~d ~here Professor Dworkin acknowledges A Theory of Justice 

as the source of his distinction, but that is hard1y surprising since 

Professor Rawls himself acknowledg~s the rationale for the distinction . ~ 
as coming from an argument in Professor Hart's The Concept 0; Law, in 

~ 

which it is urged,that the law itself,. whil~ ~t may fix some features 

of legal justice as constant, cannot itself determine criteria for its 

own application, so that the concept of legal just~ce that the 1 

embodies will remain subject to a variety of specifications in c nection 

with the di~posal of àctual cases Cv. Hart,'p.lS6~). Just so, might 

be said. each admissible ,strict maximin valuation constitutes a particular 

'~pecification o~ the application, of the general concept of, ~~i 
*'" each valuation embodies a conception of that concept. But now, given 

Fj'" 
that the method of partial comparabil3,ty and the use of supel'Valualtion's 

can give expression to the dis~ind:ion between $ concept and it5 variôus 

conceptions. the' in je nt ion behind Prof~sso~.Dwor,kin's use'of the distinc~ 

tion is nevertheless not preserved; for ProfessGr Dworkin uses the dis-
, > 

~tinction in maintaining, that the employment of a'part~~ular, concept (in 

the sense of "concept" DOW being considered). in compatible with the , . , 

optimality o~ one particular conception of that concep~. ~is'mainot 

in itself be wrong. but Profe,ssor 'Dworkin proceeds to argue on this basis 

that When people use words that May without linguistic i.propriety desig­

nate either a gerieral ~oneept or s~.e partieular,coneeption of it, other 

, . 

' .. .:;: 
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people to whom those words are add~essed may witho~t linguistic 

. impropriety understand the words .as "having been used to designate a 

general concept, and for that reason int~rpret t~e wqrds in the light 

of whatever parti~ular ,conception of the concept designated is optimal., 
, 

'In this way, Professor Dworkin U1aintains that ~ague ,te'ms which occur 

in cons~itutional cla~ses ar~ not r~lly vague at aIl; rather~they' 
l" , 

" ,JI, 

should be understood as expressing general concépts, optimal concep-

tions of which 'are left te the construction of the interpreter who has 
, ' 

no respo~$ibi1ity te try to uncover any particu~ar co~ceptio~ that may, 

have determined the us,,: of the tenns (v .. Dworkin 197&a, p.134ff): 'Any 

othèr position on thi,s matter., Professo'r JDworkin imp:Ues, mu,st be the 
, ' 

consequente, of a theory of meaning which is' faT' too c~de. ' But Professor 

Dwprkin' s own theory of language ûse seems to entai! that alth~ugh 

hearers know what is to asc~~be a particular conception of a concept 
, . . ' " ~ 

tO'people, silice they may, both asc'tibe such conceptions, to 'themSelvès , , 
o '. 

and assUme that their conceptions 'are optimal yet they ar~,nevet free 

t6 make such ~scrip,ti9ns to sp~kers; and th~s e~~ugh speak~~s ,and 
, • ~, J 

hearers do not gener~lly bèlong to disjoint clas~es. 'This: t?8ory of 
d • 

language ~e seems to involve a prin~iple of systematic equivocation, 
, '\ • 1. ~ , ~. • 

~ . f, 
for it allows hear,ers' to assign truth values ,to,their own beliefs 

, " \/ 

according• to conceptions, whicll ~ey re~ard: as ~ptimal, b,~J't it ~tSO 
, , 

allo"5 them ,",to assign truth :valués to the assertions IQade br others 

without t$.king note of the' eoneept'ions those others may, re~ard as 

optional. ,'1. eonclude 'that Professo~ Dworkin' s ,theory of language use, . -

is UDtenable. '. 

/ , 1 
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By c~ntrast the supervaluation approa~ adOp~S ,a unÙorm 

,'principle of what has been called "non-pedantry": truth is secured 
" " ' 

if it do es ~ot turn cin what one means - bê on~ speak\-r ~ hearer 
, 

(v. Fine, p.278). A legal proposition is true if it is true on ~ 

conception of ~ximin justice: not if it is true according to someone's 

conception of maximin.justice: The supervaluation approach will preserve 
b 

, 
1 

the la.w' of the 'excluded Middle for conditional judicia~ obligation. even 'u 

when both disjuncts are neither ~ !!.2!. ~ ac~ording to the. super­

valuation; and if Maximin justice i5 brought to bear on a dispute where 

. this is the case, a truth-value m. will ,have to be clo~ed by % decision' 
. , 

to extend the concept of maxi~~n Justice in a certain way; in accordance 

with ~ conception of maximiri justice (v. Fine,. p.278). But prècisely 

~ conception is not determined; if it were there would have ~een no 

work to be done by a genera1 'conce2t-ortriiÜc1ndn justice in thë first , . 
place. In 'the theory of supervaluations each admissible'maxim~n ordering 
, . 
may be thought of as an ordering constructed by an idea} judge. constructed 

, . ' 

, 'w1 th a view to 'satisfying the condi tional, judièial excluded middle - so . " 

that if' he should' have to d~cide a càse, his ordering will determine .a 

,decision. His ,ordering. hO\l1eyer. goes" beyond what is determined by the 

se~, of, true leg~l proposïtions :. th~ugh ï't does n9t eonfltlt with i t, 
• ~ l, 

'sin'cè legai 'prbposi tiens tha't are " ~'rue to the supervaluation must be 
1., 1 ~ " 0 0 , .' "-The upshot ~f ~11 this is: that true according to hls 'ordering 'as welle 

l' j. 1 • 

.d /. J 

t~e language wnlch iaea~ jud~es use cap be'virtu\11Y perfectIy precise; 

yat if there.'"!s more than one admissible I118.xiuiin ~ering: then ai least 
, , 

the 'conn),c,t'itte of conditional judicial' Qbligat,lpn must be. vague; ,and 
f, "'." < 

, " 

when an ide.l judge resolvès a 'partitul8l" 'di,spute acco:rding ta his or4erlng 
1 • ..' • , t ~ 

. " 
\. , .' 

.. , 

" 

1 
l' 
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,~ 

but beyond the justification that could he provided by legal proposi-

tions true according to the superval~tion, the~ in making his d~cision 

it can be imagined that h~ makes the eoncept of maximin ju~tice more 

precise by authoritatively ruling out those hitherto admissible orderings 

ac~ording to which' the proposition (ÇIf law which he pronounce~ in deciqing . 

the case would have bean.false. This corresponds to a more intuitive 

picture, 1 think, of what goes on in actual legal systems than' is sug­

gested by Pro~ssor Dworkin's account, and yet a1mdst aIl of the features 
. " 

of the picture have been drawn from his account. In the en~, even his 

insistence on 'bivalence for legal propositions can be accomodated. A 

~ proposition of conditiona! judicial obligation is true on a' superval~a-. . " 

tiC?D:according to the maximiI} rule iff it is true according to aU 

admissible maximin orderings, just as a modal proposition is true in 

the modal system 55 iff it is true in every possible world. Let the 
, '. 

modal operator I~L" or Ss 'be read"Liquet" or IIIt: is legally appar~nt 

to any ideal judge ,thatl~;. and let L(A + B) ,be true iff A + B \s a 

proposition of conditional judicial 6bligation true on every admissib'le 

iDaximin valuation; ~d let legal proposit'ions he identified as proposi: 
, p 

tions of the form L(A ~ B) and L(A + ~B)., Obviously these proposi-

tions will be'bivalent; and'the logic'of legal propositions will be the 
, . 

" ,modal logtc' SS' 
, « 

The legal proposition L{(A + B) v L(A -i" "'B)}" will 

be logi'cally true. but the truth function "L(A -t B) v L(A -tt\,B)" 

will not he lOgi'e!ll1y'~rue; ~nd théJl, :J"~IY. ORA will he untenable,~ 

Por if proposlti<?ns Ot the fon L(A ,,+ st and t(A ~ "vB) are construed, 

a~ conferring a right on one of the parties to a dispute whose outcom~ 

may be either,B ~r' "'~, ~hen in the case where a propos~tion of neiter 
1 " , 

forra 15 true, then no right will have been confened and O~ wHI be 
Il 

,o. 

\ 

j 
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false. Moreovel', evel'y admissible 11IQ.ximin "ol'dering will i,dentify one 

of the parties as th~ right holder, sel' that according to eacr ordering 

it will be quantificationally true that there i5 some l'ight ~Oldet in 

every case, yet the natural' extension of the. use of the mOdal!, opera~or 1 

in coll)bination withquantifiers will lead to the cohclusion that its 

being tegally the case in each dispute that thel'e is a l'ight hoider 
, 

will fail to entail tbat in ea~h dispute there is someone such that it 
~, 

is legally the case that he is the right holder. (On the failure of 

this kinp 'of entailment on the supervalua,tional theoTy, v". van Fraasse~ 

1966. p. 4'1';.) The' e:dstence of a l'ight-:holder is legally oniy de dicta) 

and not de re. AlI of this ,suggests tha.t even a legal philasophy t~at 

presupposes an ideal political theory will not g~ve ri se the high-sounding 

ideaI of' justice 'apparently favoul'ed by Professor Dworkin: ' For he ar~e5 

that on his ,view: 

ttCitizens a.Ï'ê:ëncouraged to suppose that each has 
rights and duties against other citizens and against 
their common government, even though these rights 
and duties are not aIl set out in black letter codes. 
They are theref~re encauraged to f~ame and te~t 
hypotheses about what'these righ~s are, and,to ~reat, 
one another, and demand to be treated by tbe state, 
under the beneficial and unify~ng assumption that 
-justice 1s always relevant to their cla1ms even when 
it 15 unclear what justice requîres."" 

" (Dworkln 1978a, 'p. 338) 

l think ît is quite clear that if the existence of right-holders may b~ 
, .. ' 

18gally on1y de dlcto, the encouragement spoken of in this passage mar 
< l " ~ l, 

fa~l ta be per5ua~iYe and ~le may fail ta be inspîred by the ideal 

of judtice' that Professor Dworkin describes, sinee legal theory may , 
., 0 g • 

'0 • 

apparent1y generate ghQstly ri,ht~holders, who cannot be identified with 

any kind of persans at aIl Whether 1ay CT legal. 
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B~t tnis failure of the ideal mat not be such a bad thing: 

in a cer~ain way, preocc~pation with the ideal itself can seem to be-
, 

speak an obs~ssive and oppressive toncerh over normative requirements, 

perhaps not altogether surprising in one who cites R.D. Laing qn the 

deleterious effects of too much libe~ty Cv. Dworkin "1978a, p:272). The 
l , 

fogieal p,roposals suggested here have at least ~he virtue of stripping 

away some of th~ mystique that swaddles this concern. 

Will these proposaIs accord With the linguistic habits of, 

lawyers a~d 'judges? Ooes it capture the phenomenology of legai reasoning? 

1 have few fears that non-academic lawyers and judges are likely,to 

raise objeètion~. What Professor Dworkin would be likely to say is 
'", 

another matter, and one of which 1 am in no position to make ~n asses-
'; 

~ment. 
--<"',v;/' 
,-;;J 

1~1\, 1 

• r _ 

• l,have really nothing more to say. 1 ha,:,e argued t~at a 

maximin social pre;erence orde!ing is the only identifiably pÎausibie 
, ~ 

candidate for an ideal political the0ry according to which ORAJmight 

he tested. ~ut the improbapility of a unique choice of a strict maximin 

social preferenèe orde~ing is positively overWhelming, 'and since only 
, " 

a unique str~ct maximin social preference ordering will preserve ORA, 
1 ' 

l conclud'e that it is overwheludngly probable that ORA i$ faIse. ' 

This ûkes' it more reasonable to believe that ORA is false 

than {~it it'is'true; makes it reasonable to believe that, since ORA"' 

demands of judges both a uniquely best theoretièal justif~tion ,for 
." ............... . ~ '.... . 

each decision they make and "a 4,eision i~ every case, noriliitive quandaries 
, . 

are ove~elmingly probable ·on. DRA,. since a uniqùely best. theoretical . 

justification uy not he- available; _kes it reasonable to believ.e"that 

p , 

" -

i , 
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- ~ , 
an ~rgument for the existence of a unique correct resolution for everr 

legal dispu~e must be unsound if, like ORA. it depends on the avail-, 

ability oÏ such justifications. And the reasonableness of these atti­

tudes is just what 1 s«!'t out to show when 1 began to wri te this e$say.' 

My argument is,' therefore, at an end. 
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