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Abstract 

This thesis adopts a two pronged approach in 

examining the hypothesis that legal aid operates as a 

method of social control, more amenable to upholding the 

status quo than to promoting social change. 

Firstly, it analyzes the existing structures for 

legal aid delivery in Quebec and in Ireland, to show how 

their mandate and operation exclude certain classes of 

individuals de facto from the benefit of legal aid. On a 

second level of analysis it highlights the existence of 

entrenched institutional bias within the legal aid system 

itself which effectively prevents the use of legal aid to 

challenge dominant meanings. 

Piecing together the various parts of our social 

jigsaw, the thesis shows how the law and society, through 

a system of constructed realities, slot the individual 

into her given role. It is argued that our ability to 

relate to others and to develop understanding& of each 

other's feelings and social needs can be integrated into 

the mechanisms of legal aid and of the law, so that the 

master's tools may be responsive to each of us. 



0 Resume 

C'est a travers une approche bi-polaire que 1 'hypothese 

de l'aide juridique en tant qu'instrument du controle 

social, mieux apte au maintien du statu quo qu'a 
. 

l'avenement d'un changement social significatif, est 

examinee. 

Nous analyserons d' abord les structures existantes au 

service de l'aide juridique, tant au Quebec qu'en 

Irlande, afin de demontrer comment son mandat et son 

execution excluent de fait certains groupes d' individus 

du benefice de celle-ci. Une analyse approfondie revele 

c les prejuges integres dans !'institution meme de l'aide 

juridique. Cette derniere contient done son propre 

obstacle a la remise en cause des conceptions 

predetermines et dominantes. 

Les parties diverses de notre mosaique social nous 

servent a illustrer comment le droit et la societe, au 

moyen d'un systeme de realites construites, attribuent a 

l'individu un role donne. Nous defendons la these selon 

laquelle notre capaci te de creer. des relations entre 

nous et celle de saisir nos sentiments et nos besoins 

sociaux reciproques, peuvent etre integrees dans les 

mecanismes du droit et, notamment, de 1 'aide juridique 

c afin qu 'ils soient veri tablement au service de tout un 

chacun. 
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Introduction: 

"When a system of powez: is thoz:ouqhl.y in cOIIIIII&Jld., it has acaz:cel.y need. 
to speak itael.f al.oud.; when ita woz:kinga az:e exposed. and. questioned., it 
becomes not onl.y aubject to d.iacuaaion, but even to change". 

Ka.te Millett. 1 

The theory that there exists in each political 

community a single, uniform and universal body of norms and 

that everybody should be able to invoke these norms, had 

little place in developing concepts of law and the role of 

law. 2 The Access to Justice Movement is also very much a 

product of recent decades and seems to have been premised on 

the supposition that justice has an independent and 

determinable existence.3 The increasing centrality of 

notions such as 'the rule of law', the rational and 

reasonable man4 and ideals of equality, neutrality and 

1x. Mi.l.l.ett, Sexual. .Politics 87 (New 'roz:k: Doubl.ed.ay, 1970) . 

2see genez:al.l.y Lawz:ence M. l'z:iedman, "Aaceaa to Justice: A Social. and. 
Biatoz:ical. Context", in M. Cappel.l.etti 1 ..l.cJceaa to Jwltice: .P:z:amiai.Dg 
ZU.titutioua, (Sijthoff and. Nooz:dhoof-Al.phenaandenz:ijn Dott. A. Giuffz:e 
Bd.i toz:e - Mi.l.an 1978 1 Vol. :I :I 1 Book 1 of the l'loz:ence Access to Juatice 
Pz:oject) . 'rhi.a devel.opment haa given z:iae to what Az:thuz:a teJ:IDII 'the 
l.egal. centz:al.ist paz:ad.igm' see B. Arthuz:s, Without t:he Law: 
ldmh;auative Jwltice a.ud Legal. .Pl.ura.l.iam i.D 19tb. Centuz:y J:ngl.a.ud, 
('roz:onto: Onivez:sity of 'roz:onto Pz:eas, 1985) at p. 8. 

3cappel.letti and. Gaz:th, "Acceas to Justice as a l'ocua of Beaeaz:ch", 
(1981) 1 Wind.sor rea.z:booJr: o£ ..l.cJceaa to Ju.atice, Foreword at p. xi foz: an 
overview of the histoz:y of the movement. 

4see Donavan G Wil.dman, "Ia the Beaaonable Man Obaol.ete? A Cz:itical 
Pez:apective on Self Defenae and. Pz:ovocation" 1 (1981) 14 Loy. L. A. L • 
.Rev. 435 I cited. by 'r. Gz:illo, n 'rhe Mediation Al. tez:na ti ve: Pz:oceaa 
Dangez:a foz: Women", (1991) 101 1'he Y&l.e Law Jou.r:tlal. 1545, whez:e the 
authoz:a suggest that, despite a change in tez:m.inology fz:om the 
z:eaaonabl.e man to the z:easonable pez:son, the concept was nevez: intended. 
to include women oz: minoz:ity gz:oups - und.ez:mining the theoz:y that the 
l.aw may be invoked. by evez:yone. 
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determinant individual rights,s have generated a belief in 

the rational and systematic character of the law. This is 

evidenced by the extensive juridification of all forms of 

social interaction.6 

. 
Increasingly the central position of the law has led to 

an imposition of the view that justice is epitomised by the 

law and, for many, access to justice and access to the law 

have become one and the same. Systemic justice could 

therefore only be legitimated as 'equal' and 'neutral' if 

there also existed procedural transparency and all rights 

holders were empowered to participate in the evolution of 

the social order.7 Legal aid was introduced to address the 

undeniable absence of equality and neutrality within the 

legal system. With the costs of empowerment removed, it 

could be claimed that the law guaranteed equality, even to 

the poor. 

Ssee generally J. Finnis, Natura~ Lav and Natura~ .Rights (Oxford: 
Clarendon Press, 1980); B. Hart, f.he Conc~t o£ Lav (New York: Oxford 
Oni.ver•i.ty Pre••, 1961); J. Raz, Aut:ho.r:U:y o£ Lav (Oxford: Clarendon 
Pre••, 1979) ; J. Rawls, A !l'heoq o£ Ja.tice (Cambridge Mass. : Belknap 
Pres• of Barvard Oniversity Press, 1971); R.A. Dworkin, Law's Ea:p:ire 
(London: Fontana, 1986). D. Mander•on examine• thi• reliance on the 
'Rule of Law' in "Statuta v. Ac::t•" (unpubli•hed paper, McGill/Canberra, 
1993) p. 3-11. Each of these theori•t•, in different way•, seek to 
justify the statu. qao and work towards reform within the existing 
institutional structures of Western democracy. For an account of 
liberal legal thought as an attempt to legit~ze the status quo through 
'doctrinal exegesis' , see D. ltennedy, "The Structure of Blackstone' s 
Commentaries", (1979) 28 Bu££a~o L • .Rev. 209, 211. 
6see M. Mandel, f.he Charter o£ .Rights a.nd the Legalization o£ Politics 
:in Canada, (Toronto: 1989) 
7see further D. Trubek, "Critical Moments in Access to Justice Theory: 
'l'he Quest for the Empowered Self" in .kcess to C:i-v:i~ JUstice, (ed., 
Butchinson, Toronto: Carswell Press, 1990) at 107-128. 

2 
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Concerns about access to justice coincided with an 

almost explosive growth in regulatory activity,& dictating 

what justice should mean. Increasing resort to official, 

state law reflects a change in social norms and values. 9 

Law as a social creation has always been an instrument of 

social control. Being the product of a formal law creating 

process, the law is believed to pursue a rational 

development10 but by whose rationality is this development 

controlled?11 Existing legal institutions and processes are 

BA US study reveals dramatic evid.ence of an increase in judicial 
activity. Accordinq to the aeport of the Study Group on the Caaeload of 
the Supreme Court 5 (1972), in 1951 some 1,200 new cases were filed in 
the US Supreme Court and. by 1971 this number had reached 3, 600. For 
further statistics ahowinq this same litiqioua trend see K. Karcua, 
"Judicial OVerload: The Reasons and the Remedies", (1979) 28 Buf£alo L. 
Rev. 111. It is interestinq to note that a study cited therein, carried 
out in Detroit, polled citizens involved in civil disputes regardinq 
their goals and found that only a tiny minority of those questioned went 
to court seeking "justice or recognition of their rights", izl£::ra p. 123. 
See further Kayhew, "Institutions of Representation: Civil Justice and 
the Public", (1975) 9 Law a:a.d Soc. Rev. 401, 413. Theodore J. Lowi 
writes that between 1969 and 1974, the national government of the United 
States went on a regulation binge enacting into law no leas than 35 
regulatory programs of fundamental importance to the economy and society 
- "The Welfare State, the New Regulation, and the Rule of Law", in !l'he 
~e.o£ Law: Idea~ or Ideo~og,y, (ed. Butchinson and Monahan; Toronto: 
Carawell Press, 1987) p. 17. 
9This growth of law is proportionate to the decline of traditional for.ma 
of social control - religion, family, entrenched class and hierarchical 
divisions. Research often highlights more active religious practice, 
greater community involvement, large dependence on family (familiam), 
among minority groups than is found among socially dominant groups and 
this raises a problematic duality. Alienated from the political 
structure because it does not recognise their particular conceptions of 
social justice, facilitating the incorporation of minority groups into 
the 'system' through procedural means does not deal with the substantive 
problem. 

10 See Arthurs .rap::ra no. 2 at p. 86 . 
llAa Stephen Utz writes, "The evolution of a legal system is somehow, 
usually incompletely, prefigured by the system itself - by the aorta of 
thing trained lawyers know and brinq to bear in thinking about legal 

3 
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context bound yet their claim to neutrality12 inhibits our 

ability to understand the full extent of the access to 

justice problem.13 

issues" - "Rules, Principles, algoritluu and the Description of Legal 
Systems", (1992) 5 Ratio Jw:.is 23, 33. B. A:r:thu:r: writes that since 
Dicey propounded the • :r:ule of law' and even before that, "lawyers have 
sought to equate the public interest with law, and law with their own 
pa:r:ticula:r: fo:r:m of professional knowledqe" - see A:r:thu:r:s, supra no. 2 at 
p. 5 and M. J. Bo:r:wi tz 1 !'he 1'.ran..f'oZID&t:ion o.f' Ame.r.ic:ran Law 1780-1860 
(1977, Ba.rva:r:d) where it is shown that, historically, the law was 
developed to promote certain inte:r:esta. There is a growing body of 
feminist leqal writing that documents the law's inability to respond to 
the individual needs of the many who do not sha:r:e its particular 
knowledge or world experience. See 1 :for example, Bender 1 "A Lawyer's 
Primer on Feminist Theory and Tort", (1988) 38 JOU%D&l of Lega~ 

J:dac:at:ion 3 1 10-11, "Our leqal system •••• resolves problems through male 
inquiries :fo:r:mulated from distanced, .bstract and acontextual vantage 
points", also quoted by Grillo .u.p.ra no. 5 at p. 1547. See also C. 
Mackinnon, "Reflections on Sex Equality Under Law", (1991) 100 r~e Law 
Jo'I:Z.Z:Dal 12 81, and A .Femin.isf: !'heozy o.f' State, (Cambridge: Ba:r:vard 
University Press, 1989) where she underlines the fact that women, those 
of colour and non-property owners had no voice in the shaping of the 
legal institutions that govern the social order that she, as a North 
American, lives under. See further, M. Minow, .Mak.i.ng all the 
D.if.f'e.rence: Inc:r~ua.ion, .Exc~ua.ion and .lme.r.ic:ran Law (Co:r:nell, 1991) for an 
insight into • difference' 1 where the l.bel comes from and the 
subjectivity of knowledge and experience. 

12While the neutrality principle has been central to liberal theory, 
reasoning in defense of it or the way in which it is embodied in 
political theory 1 is far from decisive. See La:r:ry Alexander, 
"Interpreting the Constitution: The Supreme Cou:r:t and the Process of 
Adjudication", (1991) 8 Conat.itut:i~ Co.r.muentazy 255; Raz J., !'he 
.Ho.rall ty o.f' .F.reedom, (Oxford: Clarendon Press, 1986) , W. ltyml.icka 1 

"Liberal Individualism and Neutrality" 1 in Avineri & de-Shalit (eda.,) 
Cmmmni ta:r:.ian.i.sm and Indivi.daa.l.i.am (Oxford: Oxford University Press, 
1992) where he discusses 'consequential neutrality• and •justificatory 
neutrality• and ~saq:r:ees with 1\az categorization of neutrality in 
Rawlsian theory. See also J. C. Bakan, "Constitutional A.rquments: 
Interpretation and Legitimacy in Canadian Constitutional Thought", 
(1989) 27 OsgoodJ!t Ball Law Jou:r:na~ 123 where he highlights the non
binding interpretation process, suggesting that it is fa:r: from 'neutral' 
as between different social visions. 

13Th.is in tu:r:n explains an overly exclusive reliance on procedural 
refo:r:m. See D. Boehne, Lega~ Aid .in Cilnada (Lewiston, New York: Ed.win 
Mellen Press, 1989), "The creation of T:r:udeau•s 'just society•, of which 
a c:romprehensi ve legal aid system would be a necessary part, was 
impossible without a major restructuring of the Canadian political 
system. Any attempt to start this restructuring would have resulted in 
massive withdrawal of popular support for the government" at p. 174. 

4 
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Legal reform to enhance access to justice is typically 

comprised of two dimensions; the uni versa! provision of 

legal services, and the simplification of procedural and 

institutional structures to reduce cost.14 These refor.ms are 
. 

fir.mly set in the framework of current thinking about the 

role and techniques of law. Throughout this thesis it will 

be argued that they have operated to suppress al terna ti ve 

viewpoints and inhibit meaningful social change. 

Capelletti and Garth, distinguish three waves in the 

access to justice movement.15 Legal Aid was a central 

feature of the first reform effort and it remains an 

important element of modern approaches. It will therefore be 

used as a focus to examine the way in which the legal system 

responds to the marginalized. This thesis argues that the 

more legally regulated society is, the less likely it is 

14tllustrated in Quebec by the creation of the Small Claims Court in 
1971, by providing legal aid services in 197.3 and by enacting class 
action legislation in 1978. Also illustrative of the refoxm waves 
described by Cappelletti and Garth was the establishment in Quebec of a 
number of administrative tribunals e.g. those governing consumer 
protection legislation in 1971, no-fault automobile insurance in 1977, 
workers compensation in 1978 and landlord-tenant relationships in 1979. 
Finally, it created public inquiry bodies: a citizen protection 
ambudaman in 1975, and a Buman Rights Commission in 1976 - See further 
R.A. Macdonald, Access to .7a.atice, Leg.a.l .P~urali.sm &r:J.d IDterno.z:mativ:ity 
.Project, Summer 199.3 (unpublished) and also JuoJ:UY pour une p~us Grande 
Acceaai.bilite a h justice, Rapport Groupe Travail, 1991. Although 
somewhat later in the Republic, similar refor.ma have characterized the 
last decade, 1980 Legal Aid Scheme, 1992 Small Claims Court. 

1Ssee Cappelletti and Garth, "Access to Justice: The Newest Wave in the 
World-wide Movement to Make Rights Effective", (1978) 27 Buf;fa~o Law 
.Rev. 181. 

5 
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that justice will be readily accessible to those excluded 

from the law-making or the law-interpreting process. This 

thesis further hypothesizes that legal aid has merely served 

to confirm the substantive difficulties of a liberal view of 

social justice. It also assesses how the emphasis of the 

access to justice movement on procedural questions like 

legal aid masks structural inequali tiesl& and limits our 

understanding of the social world. 

The administration of civil legal aid programmes in 

Canada rests on assumptions not identical to those in 

Ireland and the systems in place seem more sophisticated 

than their Irish equivalents. Nevertheless, a broadly 

comparative approach, as adopted here, is useful as problems 

tend to remain unidentified because of our inability to 

recognize and name them.17 

16In Gezmany legal aiel was available to eligible claimants :from 1923 
onwarcia, while in Bnqlanci the first major reforms were introciuceci in 
1949 wi:th the creation of the 'Legal Aiel and. Advice Scheme. :rn 1972 
France eventually replaced. ita 19th century leqal aiel scheme and. in the 
same year Swecien enacted. ita new programme. For a general account of 
the history and. introciuction of' legal aiel see the now elated. finciinqa of' 
the Florence Project - Cappelletti & Garth (ecla. ) , Ai::cess to JUstice: A. 
Wo.rl.d-W.idit S'a.rvwy (3 volumes) (Milan, 1978). Ireland. came in last among 
the Weste.rn European countries not eatalishing a limi tecl scheme of' leqal 
aiel until 1980 - see Scheme of' Legal Aiel and. Advice, (Dublin: Stationery 
Off'ice, 1981) • Quebec introciuceci ita first government financed. legal 
aiel programme in 1973. 

17Aa Lord. Weclclerbu.rn put it, comparisons are useful "not for the 
importation of' solutions but for the discovery of' questions which may 
help to find. solutions" - See Weclcle:rbu.rn, "The Social Charter in 
Britain - Labour Law and. Labour Courts?", (1991) 54 Jfodaz:n Lav Rev:iev 1, 
35 quoted. by M. Cousins in "Employment Courts: A Socio-Legal 
Comparison", (1993) 44 No.rthern I.rel.&ud Lega.l Qaa..rte.r~y 149, 163. 

6 
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By comparing the operation of legal aid programmes in 

Canada, especially in the Province of Quebec, and the 

Republic of Ireland, it is argued that, far from being 'the 

leveller', legal aid is inherently biased by its 

bureaucratic type structure and that it operates to protect 

existing rules from challenge. 

Chapter 1 deals with the notion of a 'right' to legal 

aid, principally in civil cases, in Canada and in Ireland. 

Section 15 of the Canadian Charter and Article 40 of the 

Irish Constitution are briefly analyzad from this 

perspective. The chapter con cl udas with a description of 

how the protections enshrined in International and European 

Law may be used to support the claim that there exists a 

right to legal aid. Chapters 2 and 3 examine more closely 

the development and functioning of legal aid mechanisms in 

both Canada/Quebec and in Ireland. The manner in which 

state bureaucracies exercise discretion so as to maintain 

the socio-economic status quo, is illustrated by evaluating 

legal aid practice in the areas of immigration and welfare 

law. 

An attempt is made to understand the origin and 

maintenance of 'the natura of things ' in Chapter 4, by 

looking at the effect of socialization, elitist politics and 

majori tarian government on consciousness creation and the 

manufacture of a social consensus. 

7 
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Chapter 5 struggles to reconcile the implications of 

our developing understanding of the subjectivity of our 

knowledge of social reality, with the view that there 

remains a possible role for legal aid to play as an 

instrument for change within the access to justice movement. 

Alternatives to the current system will also be at risk of 

domination by majority interests that closely parallel 

existing power balances in society and it is therefore 

necessary to go beyond treating the law as merely "political 

propaganda", for such a view undermines the possible role of 

the courts in the administration of justice. Rather we need 

to struggle with 'recreating' a perception of justice that 

permits difference to co-exist in a framework capable of 

distinguishing injustice and disadvantage from the apparent 

'reality' of the established order. 

8 
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Chapter 1 Dimensions of the "Right to Legal Aid" 

I. Specific Constitutional Guarantees 

MUch of the debate concerning the existence of a right 

to legal aid hinges on the courts' interpretation of 

constitutional due process and equality clauses :18 Most 

Western jurisdictions now recognize a right to counsel in 

criminal cases . 19 In Canada, this 'right' to legal aid is 

said to inhere in the individual because of notions of 

fundamental justice, fair procedures and the right not to be 

deprived of one's liberty, except by due process of the 

law. 20 In Ireland it has been claimed that the concept of 

natural justice and the requirements of the maxim audi 

18see Mary Jane Mossman "'rhe Charter and the Right to Legal Aid", (1985) 
Jour:D&l of L.aw .and Soc:ia~ Polic:y 21 for an overview of conventional 
thinking regarding legal aid since the 1960s. 

19In criminal matters a person may not be deprived of personal liberty 
without trial by jury and due process of the law - see the State (Bealy) 
v. Donoghue (1976) I .R. 325 and 1'.be C.Z:i.mi.Da~ ~tioe (Legu Aid) .IDt: 
1962 (the first systematic approach to the problem of the impecunious 
defendant in the Irish context) . See further J. Casey, Co.a.titution.a.l 
L.aw in Ize~, (London: Sweet and H&zwell, 1987) at p. 411. See also 
R. Citron, "(Un) Luckey v. Miller: The Case for a Structural Injunction 
to Improve Indigent Defense Services", (1991) 101 ra~e Law Jouznal 481. 

20When a 'right' to legal aid is argued in Canada, it is generally based 
upon a combination of equality principles and the constitutional 
protections of s. 7, 10 (b) and 11 (d) . S. 7 guarantees the right to 
"life, liberty and seouri ty of the person" . 'rhe courts have been 
reluctant to read into the concept of fundamental justice an obligation 
on the state to provide counsel at public expense - see R v. Powell, 
(1984) 44 C.R.D. 800-801, Litsky J. S.lO focuses on the right to 
counsel upon arrest or detention, s.11 deals with the legal rights of a 
person charged with an offence. There is still debate as to whether 
s.10 creates a right to legal aid. 'rhe Bon. Jean Chretien denied the 
creation of a right to state funded counsel by the Charter - see Mossman 
supza DO. 19 at p. 27. From her interpretation of the pre-Charter case 
of Re Ewinq & Kearney v. R (1974), 449 DLR (3d) 619, Mossman concludes 
that it is legitimate to suppose the construction of a right to leqal 
aid in criminal matters - infza at p. 29. 

9 
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alteram partam, together with the wider substantive and 

procedural guarantees afforded by the Constitution, provide 

the citizen with a guarantee of basic procedural fairness.21 

The argument is also advanced that entitlement to legal aid 

springs from the notion that individuals are entitled to 

effective access to the law.22 

While permutations of these formulae are used to found 

the principles upon which criminal legal aid is provided, as 

of right, in both Canadian and Irish jurisdictions, the 

courts in both jurisdictions refuse to extend this right to 

civil cases or before administrative tribunals. This seems 

to be because the courts adopt an artificial understanding 

of the concept of 'personal liberty'. Liberty within the 

legal structure is firmly rooted in a constructed version of 

reality that reflects the subjectivities of the judicial 

body.23 

21Deriving from Az:t. 40.3 of the Z:.d.•h Co.u.titutioz:r., (1937). See 
generally B. Delany, "Administrative Law - Legal Representation in 
Administrative Proceedings: A Matter of Right or Diacre~on?", (1992) 14 
Da:b.liz:r. t7.a.iv. Law Jou:t:z:r.a.l 88, 89. See al.so the comments of O'Dalaigh 
C.J. in Xn re Bauqhey [1971] I.R. 217, 264, Walsh J. in Glover v. B.L.N. 
Ltd. [1973 ] I.R. 388, 425 - and further examples cited by Delany. 
22The Ontario Justice Commission asserted as J.onq aqo as 1965 that"··· 
leqal aid should fol:'Dl part of the administration of justice in its 
broadest sense. It is no lonqer a charity but a riqht" - see the .Repo.rt 
of the Jo.iz:r.t Committee oz:r. Lega.l .aid (1965), Ontario Ministry of the 
Attorney General cited by Mossman .supzo.a no. 19. Mar shall J. B:reger 
"Legal Aid for the Poor: A Conceptual Analysis", (1982) 60. .Jl'ozoth 
ca.ro.liz:r.& L.aw Rev. 282 . 
23see Oppenhei.m, D:i.mensio.u. of .F.reec:fcm, (N. Y. , 1961) and N. Chom.aky, 
Ref~ection. on liangu&ge (N.Y.: Pantheon Books, 1975) at 133. See also 
Stephen F. Williama, "'Liberty• in the Due Process Clauses of the Fifth 
and Fourteenth Amendments: The Framers' Intentions", (1981) 53 DDiv. of 
Co~adD Law Rev. 117. 
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In the recent Canactian Supreme Court Case of 

Dehghani,24 a Convention Refugee determination case, it was 

argued that the rights enumerated in s. 7-14 of the 

Charter25 are not rights exclusively reserved for an accused 

facing proceedings under the cr~nal law and the right to 

counsel in s. 10 (b) may arise in situations other than 

formal arrest and detention.26 

S. 7 has frequently been applied outside the purely 

criminal sphere to any situation where life, liberty and 

security of the person are placed in jeopardy. 27 The 

24Dehghani v. the Minister of !mploy.nt C Immigration and the Canadian 
Council for Refuqeea, Judgement of March 25th 1993, file no. 22153; and 
Dehghani v. the Minister of E!ployment and Immigration (1991), 11 Xmm. 
L.a. (2d) 51 (F. C.A.) 

251'he C&a.adi.an c::ba.rter of Rights and Libert.iea (Part 1, Article• 1-34; 
Constitutional Law of 1982, Annex B of 1982 Canada Act, 1982, a. - u., 
c. 11; L.a.c. (1985) app. 11, no. 44 (hereinafter the Charter). 

26see Reference Re section 193 and 195.1 of the Criminal Code, [1990] 1 
sea 1123, 1174-1175 and a. v. Therena [1985] 1 s.c.a. 613 (641 i-j, per 
le Dain) 1 cited in Dehgha.Ai. It ia noteworthy that in the Dehg.h.lmi Caae 
the Canadian Council for Itefugeea argued that a right to counsel should 
not depend on whether the Convention detainee ia under detention but 1 by 
reading a. 7 and a. 15 conjunctively, the Council claimed that a. 15 
required that the fundamental liberty and security intereata of 
Convention refugee claimant& be respected without discrimination and, 
therefore, the right to counsel ahould be made available to all 
Convention refugee claimants undergoing the initial examination. The 
right to counsel haa been recognized aa one of the principles of 
fundamental justice in the context of a·. 7 of the Charter - a. v. 
Berbert (1990) 2 sea 151, 176 a-j; 177 a-d, perMcLachlin, J. The right 
of acceaa to the law for ci tizena of Ireland ia not specifically 
mentioned in the Iriah Constitution (1937) (but aee 'due courae of law• 
S . 38 ( 1) and equality under the law protections in a. 40 ( 3) 1) From the 
decision in Bealy v. the A. G. [1976] I.a. 325, however, it aeema that 
the Iriah Courts will recognize a constitutional riqht to legal aid only 
where the defendant ia at riak of loaing hia liberty in the aenae of 
incarceration following a criminal conviction. 

27singh et autrea c. M.E.I. 1985 1 R.C.S. 177., ae a. 193, a~ra no. , 
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Appellant in Dehghani argued that s. 7 protection applies 

wherever the life, liberty or security of the person are 

infringed upon by a State decision-making mechanism.28 

Despite the persuasive force of the Appellant's reasoning 

however, the courts have persistently refused to recognize a 

right to counsel in civil cases stating in Dehghani that 

"while the right to counael under •· 7 may apply in other caaea in 
addition to thoae which az:e encompaaaed. by •. 10 (b) , for example in 
caaea involving the right to counael at heaz:ing, it ia cleaz: from my 

eaz:lier comment• that the secondary examination of the appellant at the 

port of entry ia not analogoua to a hearing".29 

Yet many 'non-hearings' have consequences that seriously 

affect the whole course of an individual's life. The 

judgements in the Dehghani case reveal that tensions between 

diverse interpretations flow from the inability of judges to 

leave behind their own individual cultural baggage when 

deciding cases . 30 

1175 c-d, per Lamer, J, and Kaur v. M.B.I. (1989) 104 R.R. 50 (F.C.A.), 
53, para 6, p.r Beald J. A right to counsel under a. 7 would seem to 
hav. broader implications than that under •· 10 (b) of the Charter. 

28see Refez:ence RE S 193 and •. 195.1 of the Criminal Code [1990] 1 SCR 
1123, 1175 c-d; 1176 h-j-1177 j; 1177 i-1178 aa per Lamer J, cited in 
~ at p. 22 of the Appellant' • factwa, Sup:reme Court Document 
22153, Maz:ch 1993. 

29Per Iacobucci J. at p. 28 of Dehghani tranacript. 

3Dzn Mahoney J.A. 'a judgment in the Federal Couz:t of Appeal (majority 
judgement) he wrote that, "Everyone, including a Canadian citizen or 
pet:manent resident who haa a right to come into Canada, ia detained when 
he pz:eaenta himself for admission at a port of entry" . Mahoney J. ahowa 
no aenaitivity hez:e to the diverse impact that the same tz:eatment will 
have on people in differing positions. The detention that he undez:goea 
as a Canadian citizen reentering Canada cannot compare at the aubjectiv. 
lev.l to that of a person aeeking z:efugee atatua. For a contrasting 
approach see the minority judgement of Beald J .A. whez:e he z:eliea on the 
same authorities aa Mahoney J.A. to z:each a different conclusion. 
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II. Access to Legal Aid as an Equality Issue 

A conception of legal aiel as an access right in a 

social contract and, as both a 'civil/political' right and a 

'socio-economic' right, has been of significance in the 

application of constitutional equality provisions to the 

issue of court accessibility, but the inherent limitations 

of the courts construction of equality rights and what they 

protect is evident when one considers the question of 

economic class.31 In Ireland and in Canada, classifications 

which have a discriminatory impact upon the poor, such as a 

31Thia ia aa true in the Irish and Canadian context aa in the American. 
A1thou9h the 6th amendment 9ivea the accused in federal courts a ri9ht 
to be represented by counsel, and the Supreme Court haa interpreted this 
9Uarantee to include the ri9ht to court-appointed counsel if the 
defendant ia too poor to retain coUJ:lael, there is no similar 9U&rantee 
to appointed counsel in civil caaea. This classification affects a 
suspect claaa, to uae the terminology of American equality analyaia, 
namely, the poor. In Harper v. Virqinia Board of Elections 383 US 663 
(1966), the court stated that "linea drawn on the basis of wealth or 
property, like those of race ..• , are traditionally disfavoured" 1 and 
later in McDonald v. 'l'he Board of Election Comm.issioners 1 394 US 802 
(1969) 1 "A careful examination on our part is especially warranted where 
linea are drawn on the basis of wealth or race, . . . two factors which 
would independently render a classification hi9hly suspect and therefore 
demand a more exacting judicial scrutiny". 'l'he ratio of these cases haa 
been undermined by more recent cases that make it clear that the court 
does not consider classifications based on wealth linea to be hi9hly 
suspect and they may be justified on a rational basis - see U.S v. Kras, 
409 US 434 (1973). 'Rationality' bein9 beg9ed in aid to favour the 
existing order with no question aa to the·universality or legitimacy of 
that rationality. See also R. Winters, "Poverty, Economic Equality, and 
the Equal Protection Clause", (1972) 41 !'he Supreme Court .Rev:i.ev 41, 96-
102 where he outlines the historical and philosophical reasons why 
economic class was not meant to be included within the terms of the 14th 
amendment and the converse inequalities created by providing free legal 
services in a market economy at p. 96 infra. See further Luther M. 
Swy9ert, "Should Indigent Civil Liti9anta in the Federal Courts Rave a 
Ri9ht to Appointed Counsel?" 1 (1982) 39 Jiashizlgton and Lee Law .Rev. 
1267, esp. at p. 1276 infra. 
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failure to provide legal aid, by reason of their economic 

position, are generally excluded from constitutional 

protection because of the courts' conceptualization of the 

'human person' • Under traditional legal equality theory 

poverty is not 'natural', as race or sex are. Nor is it 

'immutable' in that it is not genetically determined. 

Poverty becomes something which gives rise to a need for 

housing, or food - which we duly give - but 'poverty' does 

not happen to people, or at least they are never allowed to 

talk about it as an equality issue. Poor people are further 

disenfranchised and excluded by our tendency to see them as 

having a bundle of basic needs rather than as human beings 

who are the best able to speak of their need for dignity and 

freedom within the system. 

Section 15 (1) of the Canadian Charter provides that 

every individual is equal "before and under the law" and has 

a right to the equal protection and "equal benefit of the 

law without discrimination". The Irish Constitution reads 

that, "All citizens shall, as human persons, be held equal 

before the law ... The State guarantees in its laws to respect 

and so far as practicable, by its laws to defend and 

vindicate the personal rights of the citizen".32 In both 

32.Bw:lze.acht: n& h-E.i.reazm, 1937 - Art 40. 1 and 40. 3 .1. See J .M. :Eelly, 
~. Con.titution o£ Ize~aud (2nd ed., Dublin: Juziat PUbliahin~, 1987). 
See ~enera1ly :a. Grimm and 1'. Ho~an, .rauoduct:ion t:o .law in t:he 
Be.Pub~c o£ Ize~and, (l'ortmarnock: Wolfhound l'zess, 1981) especially at 
Chapter 8, and further J. Caaey, CoZ18titutio~ Law in Ize~and, .apza 
no. 19 especially at Chapter 13. 
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cases, the extant to which a right to legal aid can be read 

into the language of the provisions is dependant on how the 

court chooses to interpret certain key words and concepts -

discrimination,33 human person,34 before and under. 

Given that section 15 of the Canadian Charter 

guarantees equality before the law and the Irish 

Constitution promises the equal benefit of the law, then our 

construction of what "law" is determines the ambit of our 

constitutional guarantees.35 To borrow from Gibson's 

3315 (2) and ita equivalent . prov:.a.s:.a.on in the Constitution allow for 
affi~tive action and positive discrimination type measures and would 
thus support any discriminatory effects of a legal aid scheme which did 
not apply to the entire population. It would not seem to support 
discrimination between subgroups of a discriminated against 'minority' 
groups such aa the poor - See further the court in Andrews v. Law 
Society of British Columbia, [1989] 1 S.C.R. 141 and in R v. Tw:pin, 
[1989] 1 S.C.R. 1296. The Irish Constitution specifically lays down 
that laws may legitimately differentiate between persona on grounds of 
"capacity, physical and moral, and of social function" . The State' • 
power to discriminate in ita legislative enactment& in this way has been 
tested in the legal aid context in a 1971 Irish High Court decision -
O'Shauqhneaay v. A.G., '11DZ'epo:rted , 16 February 1971, where O'Keefe P., 
refused to declare the C:ri.mizz.a~ .7ast.ice (Lega.l Aid) .l.ot, 1962 invalid 
because it was discriminatory as between civil and criminal actions, 
considering that it was for the legislature to determine how the 
personal rights of the citizen are to be vindicated.. This disclaimer 
has been described as "too sweeping" - see J. M. Kelly, G. W. Bog an and. 
G. Whyte, !t'he Irish Conatitut.ion, Supplement to the 2nd ed. (Dublin: 
Jurist Publishing Co., 1987) at p. 156. 

34The phrase "as human persona" has been used in order to limit the 
range of the equality precept to contexts in which the alleged 
discrimination relates to what the courts seem· to view as essential, 
rather than contingent, features of a citizen's existence - See Murtagh 
Properties Ltd. v. Cleary [1972] I.R. 330 Kenny J. and Quinn's 
Supermarket v. Attorney General [1972] I.R. 1 Walah J, See Kelly at 
p.449 a~:ra no. 33. The Court has not subsequently shown itself ready 
to explore what 'social' might mean, although it does apply the equality 
guarantee to discrimination on grounds of social condition. 

35see Dale Gibson' s comprehensive analysis of what the courts see as 
encompassed by this term in his book !t'he Lav o£ ~e Charter: Eqaa~~ 
Bights (~oronto: Carawell, 1990) at p.BS. This characterization of law 
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enumeration in the Canadian context, one can say that the 

law includes Statute,36 Regulations and Rules, 37 other 

Requirements,38 the Common Law,39 the Constitution, Programs 

and Activities.40 It follows that equality provisions could 

in fact play an extensive role in all 

activity. 41 

institutional 

Section 15 of the Canadian Charter enumerates a number 

of grounds upon which discrimination is proscribed. The 

Irish Constitution also prohibits discrimination 

particularly on certain listed grounds i.e. sex, religion, 

is centralist in nature and doesn't encompass 'law• as seen by a growing 
body of legal pluralists. See for example M. Galanter, "Justice in Many 
RooiiUI: Courts, Private Ordering and Indigenous Law", (1981) 19 Jouzn&.l 
o£ Lega~ P~urali.am 1. 

36Gibson, .-upra no. 35 at p. 88 where he relies on Mcintyre J. 's 
judgement in .AndreW8. In Ireland there is a dispute as· to whether 
Article 40.3 applies only to laws or also a failure to legislate - see 
further the court's decision in O'Shaughues~ s~ra no. 33. 
37see Douqlas /Kwantlen Faculty Aasociation v. Douqlas Colleqe (1988) 49 
D.L.R. (4th) 749. Also supporting the application of s 15(1) to rules 
and regulations see Stoffman v Vancouver General Hospital (1988), 49 
D.L.R. (4th) 727. For the equivalent Irish authority see McBugh v. Comm 
of Garda Siochana [1985] ILRM 606. 
38see GLbson ·~ra no. 35 at p. 91. 
39Zbid., p 92. See also R.W.D.S.O v. Dolphin Delivery Ltd., [1986] 2 
S.C.R. 573. 
40In his treatment of what constitutes a law, Gibson extends its 
meaning to include legal institutions (at p. 94), saying that 
"Discrimination in the provision of court services .. would violate the 
right to equality before and under the law, and the right to equal 
protection of the law, even if the discrimination were not embodied in 
any law .... equal protection of the law would be a hollow pillow if it 
did not include equal access to law-enforcement facilities". 
41Aa the Irish courts have yet to decide what constitutes a decision 
within the scope of its powers of judicial review, it is suggested that 
this question is far from settled. See Hilary Delany, "The Scope of 
Judicial Review - A Question of the Source or the Nature of Powers", 
(1993) Irish Law !t'.imes 12. 
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race, age etc. The language in these equality provisions 

need not limit equality protection to these grounds alone. 

Recent Canadian jurisprudence suggests that the alledged 

grounds of discrimination must be analogous to those 

expressly listed in order to fall within the range of s. 

15.42 

Analogy, sameness and difference are useful concepts in 

evaluating a given situation. Unfortunately the manner in 

which they have been used to determine what is inherent to 

the person and what is external or of marginal value, has 

been narrow and restrictive.43 These interpretations 

illustrate how effectively 'the system' can curtail the 

scope of constitutional rights. Thus certain interests have 

been undervalued, while those of the autonomous and 

independent self are favoured. 

A need to draw analogies, to find links between words 

42see the Supreme Court' s judgment in !'a.rp.in au;p.ra no. 33 where they 
refused to hold a legislative provision concerning the operation of jury 
trials in Alberta to be diacr~natory. They relied on MCintyre J. in 
Az:l.drewa where he said that the "enumerated and analogous" grounds 
approach more closely accords with the pu:z:poses of s.15 (see 
particularly the judgment of Mada.me Justice Wilaon .i.b.id. , pga 126/27) . 

4~Intyre J's inspiration in framing his. teat in Andrew. would aeem to 
be baaed on a mistaken interpretation of a judgment by Buqeaaen J. in 
the Federal Court of Appeal case of Smith, Kline & French Laboratories 
ltd., v. A.G. of Canada, [1986] 1 F.C. 274 (T.D.). Furthermore, it is 
open to question whether Wilaon J. and La Forest J. were in agreement 
with MCintyre J. in l~ting s. 15 to liated or analogous grounds - see 
Andrewa au;p.ra no. 33 at p. 194. For an interesting analysis of the 
Andrewa decision on this point see David W. Elliott, "Comments on 
Andrews v. The Law Society of British Columbia: 'l'he Emperors New 
Clothes" (1989) 35 M'DG.i~~ .r.av Jou.rna.l 235, 243. 
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and ideas, shows a reversion to pre-19th century thought 

where theorists saw words as representative of an absolute. 

Concepts were linked in such a way as to give a seeming 

coherence to thought and thus to lend 'truth' to a world 

view that dominated others. 44 The way in which analogous 
. 

criteria have been used supports the worrying proposition 

that the courts manipulate tham to present a certain vision 

of the norm and of the person, at the cost of social 

diversity and equality. Instead of supporting aquali ty, 

concepts like those of analogy and immutabilit~S have 

become tools to be used by powerful players to validate 

existin9 classifications and the image of a human as 

consisting of certain determinate qualities and not others. 

A different approach to analogy has however, been taken 

by some judges. For example, in Tur,pin, Wilson J. focused 

on the condition of those disadvantaged. For her, 

disadvantage due to lack of political power was sufficient 

to constitute an analogous category to those enumerated in 

section 15. 46 Wilson J. 's approach could facilitate an 

44see H. J'oucaul t, 1'he Order o£ !l'hinga, Chapter 1. For a defense of 
analogy arguments see C. Sunstein, "On Analogical Reasoning", (1993) 106 
.J:la:rva.rd Law Bev. 7 41. 
45A troublesome aspect of the La Forest's judgment in .ll:adrew'B was his 
reliance on "immutability" as a requirement in determining what might 
constitute an analogous ground. The te:r:m. is open to a number of 
interpretations and used by a conservative court might greatly restrict 
the ambit of s. 15 powers. 
46AB Blliott also highlights, Wilson J. in ~1D ~ra no. 33 held that 
a finding of discrimination will often entail a search for disadvantage 
that eld.sts apart from and independent of the particular legal 
distinction being challenged. 
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understanding of poverty, as a social cond.i tion, which is 

neither stigmatic nor oppressive of the poor as a social 

group, but recognises the impact of socio-economic position 

upon our ability to participate and be treated equally.47 

While there is some judicial support for the 

application of s.lS to legislative categorisations such as 

that of economic class, 48 and a growing body of caselaw 

treating this issue,49 the prevailing view is still one that 

47For ~le, aa Winter point• out, ~r& DO. 31 at 98, pov.rty ia not 
abaolutely inalterable. Be linka it to 'individual merit'. See alao lt. 
Selick, "Xf the Poor Don't Care Why Should We?", 6 C&Dadian La~ 60, 
and "The Smokeacreen of Pov.rty", The Globe and Mail, Wedneaday May 27th 
1992 where ahe queationa why ahe ahould be expected to alleviate the 
diacomforta of people who choose to live in poverty. 

48 See R. Moon, "The Conatitutional Right to State J'unded Counael on 
Appeal",(1989) 14 Queen's Law JOUZD&l 171 where Moon reliea on ltaak v. 
Sh~zu 28 D.L.R. (4th) 64 to aupport the inclusion of economic claaa in 
equality criteria - aee McDonald J. '• judgement imra where he aaya that 
one' a aenae of what ia eaaential in a free and democratic aociety ia 
violated if the atate drawa a diatinction between one peraon and another 
peraon or one qroup of peraons and another group of peraona, "on the 
baaia of their wealth or poverty or their larqe or small income". For a 
case that conaidered economic claaa aa a qrounda for conaideration under 
a. 15 aee Bernard v. Dartmouth Bouainq Authority et al (1988) 53 
D.L.R. (4th) 81 (H.S.C.A.) cited by Gibaon a~ra DO. 35 ~~d., p.251. 

49Th• Quebec deciaiona of Paquet and Dr.u:hesne support the view that 
pov.rty ia a soc~al. condition (within the meaning of •· 10 of the Quebec 
Charter) by refusing to accept that being a recipient of social aid was 
sufficient to render the plaintiff• members of an identifiable social 
category, namely the poor. Both decisions were extremely narrow 
readinqa of the law. Being a recipient of social aid did not atteat aa 
to social condition and was not aufficient to show that the plaintiffs 
were being discr~nated againat on these grounda. Bad they been 
diacr~nated against because they were poor in either Paquet or 
Duchesne, they would have been entitled to the protection of the 
equality provisions of the Quebec Charter. As receipt of social aid did 
not necesaarily siqnify poverty, the Charter was ineffective La 
Commiasion des Droits de la Personne c. Marie Paquet [1981] C.P. 18, 
and Duachesne v. C.A.S. & P.G.Q. (1990} R.J.Q. 2292. See Paquet at p. 
83 where the judqe aaid that "ni la loi de 1' aide aociale, ni la Charte 
ne creent avec lea assistes sociaux une condition sociale differente et 
separee et ne changent la definition generalement reconnue de 'condition 
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refuses to acknowledge economdc class as protected by 

equality provisions. 

After all 1 poverty is not 'inmutable' 1 or rather, it 

remains possible to change unilaterally one's social 
. 

condition.50 The traditional attitude adopted by the courts 

denies the true nature of poverty, in that it does not 

accept the view that one's socio-economic position can 

influence one's opportunities in life in the very same way 

as 'inherent personal attibutes' such as gender. 

Discrimination is rooted in our be~iefs about what certain 

personal attributes mean. Poverty, as a social condition, 

bears connotations which can be the object of 

discrimination. s1 

sociale • . " See also the Court Ch&.l.lengea P:rogram, Annual Report 1992 
for a description of t:he intervention of a Quebec Consumer Group in t:he 
Federal Court of Appeal to challenge t:he Canadian Radio-Television and 
TelecOIIIIIIWlications Commission 1 s (CRTC) licensing of Bell Canada to 
impose a per call charge for t:he use of a feature t:ha t blocks t:he 
display of the originating number at the request of the caller. In 1992 
the CRTC ordered Bell Canada to provide free blocking mechanisms to 
those Bell subscribers who desired it. 
50In Aadrews, La Forest J. found that citizenship was immutable because 
it waa not, "alterable by conscious action". Gibson offers a number of 
examples of what might be considered "immutable" by the court for the 
purposes of s. 15 at sup:ra no. 35 p. 158. Re includes political 
affiliation, marital/family status, social rank, language, and economic 
status. On the cyclical nature of povarty see further L. Brunet * D. 
Desrosiers, "R ••• , Chambreur et Pa.uvre" , in M. Gauthier, ed. , Lea 
Nouveawc Visages de ~a Pauv:rete, (Institut Quebecois de la Recherche sur 
la Culture, 1987) 119. 

51see R. Bchenberq • B. Porter, "Poverty Stops Equality: Equality Stops 
Poverty: The Case for Social and Economic Rights", in .B'12m.an .Rights in 
C'.llllada into the 1990 '• and Beyond, (Ottawa 1 1990) p. 1 where they 
highlight the range of possible interpretations for • discrimination 1 

depending upon the vantagepoint of the interpreter. The low-income 
person is subjected to systemic discrimination which is reinforced by 
the court's convenient u~e of the public/private distinction. 
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Balkin writes that to understand the nature of law we 

must understand the nature of legal understanding. 52 We 

vest in the law an independence of existence and of meaning 

that is unfounded.53 As legal subjects, we understand the 
. 

legal system to represent certain universal, objective and 

coherent values or, conversely, to represent interests that 

are elitist, commercial and biased. Under most liberal 

theories of law the act of interpretation is predominantly 

deductive and meaning is essentially constrained by an 

existing text.54 This is a disputed perspective, but it has 

contributed to an inability to effect change through the law 

because it operates to legitimate the view that the law 

reflects an incontestable social reality. Being a 

construct, even the existence of law is largely dependent on 

individual understanding& of it.SS Through their reluctance 

to consider economic class as a ground for discrimination 

52see J. M. Balkin, "Understanding Leqal Understanding: The Legal 
Subject and the Problem of Legal Coherence", (1993) 103 ra~e Law Jour.aa~ 
105. 

53Balkin ibid, says that the subjective and objective are equal partners 
in the constitution of the legal system, and he explains that his 
emphasis on the importance of aubjectivitiea is not to be understood to 
mean that the law does not have an existence independent of the 
subject's comprehension. See especially· p. lOB where he speaks of a 
dialectic between the subjective and the objective aspects of moral 
life'. 
54see P. Cariqnan, "De l'exegeae et de la Creation dans !'interpretation 
des loia constitutionelles", (1986) 20 B..J.X. 27, cited by H. Roy 
"Interita Economiquea Corporatifs", (1993) 34 Cabiers du Droit 426, 432. 

55"Subjectivity is what the individual subject brings to the act of 
understanding; it is what allows her to construct the object of her 
interpretation so that she can underatan~ it" - Balkin, supra no. 25 at 
p. 107. 
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which comes within the equality protections of the 

Constitution, the courts reinforce society's devaluation of 

certain people, who, because they are poor, do not conform 

to the courts' understanding of what constitutes the human 

being.S6 This reluctance is due to a lack of understanding 
. 

of what it means to be the subject of discrimination and a 

failure to consider how this impacts upon a person's ability 

and desire to interact with others. It is therefore, not 

good justification for refusing to recognise a right to 

legal aid as an equality issue. 

III. Ob2igations under Internationa2 Law to provide 

2ega2 aid 

56when Walah J. compiled his list of the characteristics constitutive of 
the human being in Qui.zm'a Supe:aaa.r.ket, .upra no. 34, he intended it to 
be merely illustrative, saying that it was not "complete". Aa in the 
Canadian •analogous • context, however, the act of enumeration has led to 
the unrealistic curbing of the recognized attributes of the human 
peraonali ty. Such a view is not neceaai ta ted by a reading of the words 
of the Conati tution. 'l'he equality juriaprudence of the Irish courts 
reflects very much the dominant, majority moeura prevail.ing in Irish 
society - thus a chapter in a leading constitutional textbook on 
legislation that has been challenged because of ita discriminatory 
impact will typically read something like the following: MU;phy v. A.G. 
[1982] I. R. 241 - A case in which income taz l.egislation l.eft married 
couples worse off than they would be had they not been married. There 
the court said that the inequality was "justified by the particul.ar 
social function of marriage under the Constitution of married couple 
l.iving together.. and when set against the many favourable 
discrimination• made by the court in favour of married couples" and thus 
did not constitute an unequal treatment forbidden by Art. 40 (1). 
Discrimination on grounds of marital status was justified because of the 
existence of other favourable discriminational; Horria v. A. G. (1984) 
I.R. 36 - Challenging the constitutionality of Ireland's homosexuality 
l.awa (a. 61 Offences Against the Person Act 1861); and, Dennehy v. the 
Min for Social Wel.fare, Unreported B. Ct. (Barron J. ) 26 July 1984, 
l.egialation providing for payments to deserted wives but not to deserted 
husbands was challenged as discriminatory, but upheld on the grounds 
that the woman had a constitutionally protected role in the home. 
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The Universa~ Dec::~aration adopted in 194857 contained 

most of' the provisions now found in the Covenant on Civil 

and Politic::a~ Rights58 and the Covenant on Economic, Social 

and CUltural Rights. 59 Art.l4 (3} (d) of' the former reiterates 

the principle of' equality before the courts and the right to 
' representation without payment to defend against a criminal 

charge.&O Canada has committed itself' to respect the rights 

protected in the Covenant61 and the courts are bound to 

57universal Declaration of Human Rights, adopted and proclaimed by 
General Aaaembly Reaolution 217 A (III) of 10 December 1948, See U.'JI'. 
Bum.an .Righta: A Cozqp.:.Uatio.n o£ Bum.an .Right• I.a.trame.nt. (N.Y., ti'.N. Doe. 
St/BR/1/Rev. 3). Art. 10 reacla that "Everyone is entitled in full 
eqgality to a fair and public hearing by an independent and impartial 
tribunal, in detez:mination of his rights and obligation• and any 
cr~nal charge againat h~." 

58International Covenant on Civil and Political Rights, G.A. Res. 2200 A 
(XXI) Dec. 16, 1966. 

59The Declaration was enacted in two aeparate covenants becauae many 
atatea were unprepared to accept the Economic, Social and CUltural 
Covenant, (1966) 993 ti'.N.T.S. 2, aa binding, arguing that economic and 
social. righta were aapirationa not righta. Thus a two tier system. of 
rights waa introduced adding to the eziating anomaly. Therefore, while 
the Covenant on Economic, Social and CUltural Rights (In U. N. , Human 
Righta: A Compilation of Human Righta Instruments, H.Y. U.H. 1988, U.N. 
Doe. St/ BR/1/Rev.3) apeaka only to governments, the Covenant on Civil 
and Political Rights spell• out the rights of the individual in tez:ms of 
entitlement. See generally Hon. lt.B. l'ogarty, .l:qua.Lity Righta auc:l their 
Limitatioua in ~e Charter (Toronto: Carswell, 1987) at p.161 et aeq. 

60Thua we aee that the protection of the individual charged with a 
cr~nal offence goes one step further than the Canadian Charter in •· 
10(b) where it is not specified that the party has a right to free legal 
counael if he ia unable to pay for it. Mi.n Jean Chretien denies that it 
was intended that •· 10(b) be read to imply a right for state assistance 
- see the· Mi.nutea o£ Proceeding• and J:v.ide.nce o£ the Specia~ Joint 
Committee o£ the Senate and the B'ouae o£ Commons on ~e Couatitutio.n o£ 
Canada (1980-81) 416:125. 
61The Supreme Court has stated that leqialation should be interpreted in 
conformity with Canada's international treaty obligations - see Daniel• 
v. White, [1968] S.C.R. 517 at p. 541 cited by Fogarty a~ra .no. 59 at 
p.182 and R. v. B:ydqes [1990] 1 S.C.R. 190 , 214, and see further Bogg 
P., Couatitutio.na~ Law o£ Canada (3rd ed., Toronto: 1992) at p. 823. 
Under the optional protocol to the Convenant, which Canada adopted upon 

23 



0 

c 

c 

interpret the right to counsel in conformity with its 

International obligations. 

canada' s Second .Report: t:o the UN on the International 

Covenant: on Economic, Social and CUltural Rights62 indicates 
. 

that it accepts that s.15 protects economic, social and 

cultural rights, in addition to civil and political rights, 

and so can be invoked in a challenge of discrimination on 

the grounds of income.63 Ironically many of the cases cited 

in the Report to illustrate Canada's respect for Arts 10-15 

were funded by the since discontinued Court Challenges 

accession to the Covenant i taelf, there are procedures enabling the 
individual to bring complaints to the International Human Rights 
Committee relating to alleged violations by a state of ita obligations 
under the Covenant (see the Sandra Lovelace v, Canada (CODIIIIWlication Ho. 
R. 6/24), U.B. Doe. 40/36/40 (1981), p. 166. Normally the courts will 
consider themselves bound by principles of international law - see ~ 
ltonechy (1983), 11 W.C.B. 209 (B.C.C.A.) especially Lambert J. ir&£ra. 
Aa Art. 26 of the Covenant also provides more listed grounds of equality 
rights than the Canadian Charter or the Irish Conaitution, the Covenant 
should prove a useful indicator as to the nature of the ambit of •· 15 
in the Charter. 

62see generally Intezuationa~ CoVWl1&1lt on J:co.uc:mtic, Social. and CtLltura~ 
Bight•, The Second !eport of Canada on Articles 10-15, September 1992, 
the Human Rights Directorate Nulticulturiam and Citizenship Canada, 
where the authors support the view that the International jurisprudence 
under the Convenant will be relevant in the interpretation of domestic 
cases in confor.mity with the principle that statute should be 
interpreted as far as possible in confor.mi ty with international law -
see Bogg ~ra no. 61 at p. 823 where he cites Re Powers to Levy Rates 
OD l'oreiqn Legations [1943] S.C.R. 208 and Jacomy-Millette, !rreaty LaW' 
in Canada (1975) 280-290 to support this point. 
63canada has adopted the ONGA Resolution (32/130) which affirma that all 
human rights and fundamental fre~ are indivisible and 
interdependent. See Bruce Porter, Bid:i.ng a One-Ji'b.ee~ed Chariot: Povarty 
a.ud J:qa.al.ity Bights in Canada, (paper delivered at a .-eting o:f the 
Natio~ Equality Seeking Group•, .H'a.rch 23, 1991 unpubliahed) 
especially at p. 8 where he refers to the affirmation of the Supreme 
Court in Slaight Communications that the human rights contained in the 
Charter &re to be interpreted so aa to confo::r:m to the provisions of 
human rights instruments internationally. 
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Programme.64 

By distinguishing between two orders of rights, the 

international legal order condones a double-standard of 

rights protection. These distinctions at international 
. 

level are arbitrary and serve to legitimize discrimination 

that results from undisguised power imbalances between 

social actors . In effect, civil and political rights are 

contingent on the rights claimant belonging to a particular 

socio-economic class. Likewise, civil and political rights 

draw their meaning from the interpretation given them by the 

socio-economic class that invokes them the most frequently. 

So people of certain socio-economic classes, excluded from 

the civil-political process, will have little input in the 

shaping of their society. 

The European Convention of Human Rights and FUndamental 

Freed.oms has been of particular significance in the Irish 

context. In the Airey case,65 it was held that the state is 

under an obligation to provide state funded legal aid under 

Art. 6.1 of the Convention.66 This duty arises where a 

64Amonq those listed were the Above cited Andrews and Brook• decisions, 
in addition to others such as Al~en ~ Dixo.n v. Canada Sueway Ltd. 
(1989)10 C.B.R.R. D/ 6183 (S.C.C.), Schachter S. Ct. J~y 9th 1992- See 
the Court Challenge' • Program, Annual Report 1991 at pqs 6-10. 
65Airey v. The Republic of Ireland, October 9th, [1979] 2 E.H.R.R 305 -
decided by the European Human Riqhts Court, established under by the 
Council of Europe. 
66Art. 6.1 reads, "In the determination of his civil and political 
riqhts and obliqations or of any criminal charqe aqainst h~, everyone 
is entitled to a fair and public hearinq within a reasonable time by an 
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remedy is not accessible to the applicant due to the 

complaxi ty of the case and her inability to pay for a 

lawyer. 67 Dealing almost exclusively with family law 

cases, 68 there remain serious doubts as to Ireland's 

compliance with the Convention. This underlines the false 

promise of social and economic rights69 and unde~nes the 

court's opinion in Airey that, 

The Convention is intended to guarantee not rights that are theoretical 

or illusory, but rights that are practical and effective. 70 

In a subsequent Irish case, E v. E, the court refused 

to decide the question of whether Ireland remained in 

contravention of the European Convention o£ Human Rights by 

independent and impartial tribunal established by law .. n. The court 
interpreted this provision to provide a right of access in the Go~t:Utr 

Ca~~e (Golder v. U..X. 1975 BCBR,Series A, no. 18). Despite the absence 
of a right to free legal aid in civil cases in the Convention and the 
inclusion of a right in crim1nal proceedings, the court found that the 
lack of provision by the Irish Government raised a question of impeded 
access on the facts of the case. See further an article by Pa trick 
Thornberry P., "Poverty, Litigation and FUndamental Rights", (1982) 29 
I.nte.z:o:a.at.:i.o.a&~ and CCID!Parat.:i.,. LaW" Qwarte.r~y 250. 

67An analogy with this argument can be made to support a right to 
counsel under Art. 24 of the Charter which states that, "Anyone whose 
rights or freedoms, as guaranteed by this Charter, have been infringed 
or denied may apply to a court of competent jurisdiction to obtain such 
remedy as the court considers appropriate or just in the circumstances. n 

See further Bogg .qpra no. 61 at p. 904. 
6897t of legal aid certificates are granted in the area of family law 
(Legal Aid Board, 1991}. Only 0.3t of the certificates are granted in 
relation to employment cases and no figures are available in relation to 
social welfare of ilDmigration cases - see further H. Cousins li G. 
O'Bara, Access to t:he Courts .iz:a .Four J:uropean Countr.ies (FLAC, 1992}. 

69see FLAC's submission to the Council of Europe (1990) 8 Ir.ish LaW" 
1'.imes 289, also the decision of the Irish Sigh Court in H.D. v. The 
Legal Aid Board (1991) 2 I.a. 43. 
70.Ib.id., para. 24. 
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failure to provide legal aid in a timely fashion. 71 The 

judge was of the opinion that as the applicant could not 

prove an "existing right" in Irish law, that right having 

been derived from the Convention, the matter could only be 

dete~ned by the European Court. 

Since E v. E, European doctrinal developments suggest 

that it is in fact proper for national courts to interpret 

and apply Convention provisions in much the same way as the 

European Community does. 72 The European legal order could 

only legitimately claim supremacy over national legal 

orders, if it incorporated, at the very least, the 

minimalist principles of human rights protection that were 

to be found in national law.73 

71z v. E, [1988] I.L.R.M. 497 

72The Convention has not been enacted into domestic law in the Irish 
context, and the Community is not a signatory to it but the European 
Court of Justice has read the Convention into the 'Community 
Constitution' - See Germany v. the Commission, [1989] E.C.R. 1263. A 
similar approach in Irish national courts might create problems to the 
extent that a conflict arises between a Constitutional interpretation 
and a Convention interpretation, yet in areas that fall within European 
Community competence, as legal aid increasingly does, it is difficult to 
see how national courts will avoid allowing the European Convention to 
be pleaded and applied directly. See further 1t. Lenaerts, "Fundamental 
Rights to be Included in a Community Catalogue", (1991) 16 European Lav 
Beviev 367, and European Court decisions in Boechst v. Commission Case 
374/87, [1989] E.C.R. 3283 and Orkem v. ·the Commission - Joined cases 
46/87 and 227/88 [1989]E.C.R. 2859. 
73see A. Van Bamme, "Human Rights in Europe", Paper delivered to the 
Irish Centre for European Law, 13th February 1992 where he refers to the 
Hold case as the frist in a line of decisions establishing that Memebr 
States could not uphold measures imposed by membership of the Community 
which were incompatible with fundamental rights - Hold v. Commission, 
Case 4/73, E.C.R. [1974] 491. See also Schermers B., "The European 
Communities Bound by Fundamental Human Rights" (1990) Common Maz'ket Lav 
.Reports 255. 
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The European Court broke with tradition in the Airey 

Case by holding that, although the rights expressly 

protected by the Convention were civil and political, often 

these could not be divorced from social and economic 

realities. 74 The question of a right to legal aid has not 

been before the Court as a direct issue since Airey but in a 

number of decisions the court has outlined 'legitimate 

restrictions' upon the right to counsel. 75 The court 

manipulates the rhetoric of its own creation to mirror power 

distributions in the social order, all the while giving this 

image the legitimacy of a true and natural interpretation. 76 

74nthe mere fact that an interpretation may extend into the sphere of 
social and economic rights should not be a decisive factor against auch 
an interpretation; there ia no water tight division separating that 
sphere from the field covered by the Convention" ibid., para. 26. In 
App. No. 8158/78 (X v. OK 21 D~ 85) the court said that it "ia aelf 
evident that where a state chooaea a "legal aid" ayatem. ,to provide for 
acceaa to court, such a aystem can only operate effectively, given the 
limited resourcea available, by establishing machinery to select which 
cases ahould be legally aided" - quoted in Mel Cousins, "Acceaa to the 
Courta, The European Convention on Buman Rights and European Community 
Law", (1992) 14 DabJ..iA t7.a.i'11'8.1:"a.:U:y Law Journa~ 51, 55. See also 
Commiaaion decisions where thia principle ia applied - App• No. 9649/82 
v. Sweden, (1982) 5 B.B.R.R. 292 and App• No. 1054/83 v. Sweden (1985) 8 
B.B.R.R. 268. 

75 In ApP· No. 8158/78 (X v. OK 21 D~ 85) the court said that it "ia 
aelf evident that where a atate chooaea a "legal aid" ayatem to provide 
for acceaa to court, such a system. can only operate effectively, given 
the limited resources available, by establishing machinery to select 
which caaea ahould be legally aided" - aee Cousins supra no. 74 • For a 
deciaion upholding non representation before an industrial tribunal aee 
App• No. 9444/81, S v. the O.K. [1983] 6 B.B.R.R. 136 (deciaion turn~d 
on the facta of the caae and could not be termed decisive); 
acknowledging the necessity for means teats see ApP· No. 8158/ 78, X v. 
the O.K., 21 D ~ R 85. 
76see M. Foucault, Powez:/Kzl.ow~edge (ed., Gordon c., Brighton: Harvester 
Press, 1980) and Lea ~ts et ~•• Choaea, (Paris: Gallimard, 1966) 
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The European Court of Justice has oft reiterated the 

importance of an effective judicial remedy against a breach 

of European law.77 Despite its importance, however, the only 

harmonization efforts made at community level concerning 

legal aid availability have been procedural. The provision 
. 

of legal aid is treated differently in each country of the 

European Union and the European Agreement on the 

Transmission of Applications for Legal AidP& does not 

concern itself with the quality of the service or its token 

existence in certain states. Similarly the 1968 EEC 

Convention on Jurisdiction and the Enforcement of Judgments 

in Civil and Commercial ~tters,79 creates an obligation to 

provide the most "extensive exemption from costs or expenses 

provided for by the law of the state" and the "most 

favourable legal aid". so The Irish Government decided to 

exclude cases under the Convention from the means and merits 

77ror: ~tXA~DPle in Case 222/86 ONBC'l'EF v. Georg:es Beylans [1987] B.C.R. 
4097 the court held that in a case involving a question of secur:inq 
effective protection of a fundamental r:iqht guaranteed by the Treaty, a 
person muat be able to defend that r:iqht under: the beat possible 
circwaatances. Those :r:iqhts protected. by the t:r:eaty comprise thoae 
riqhta of the Convention and thoae :r:iqhta protected by qeneral 
constitutional nor.ma within member states. 
78Thia permits an applicant to apply in hia/her count:r:y of r:eaidence and 
then have the application t:r:anafer:r:ed to the count:r:y in which leqal aid 
ia aouqht. The operation of aucb a acheme will underline the dive:r:aity 
in the p:r:otections offered that exiat - ·diffe:r:ent financial c:r:ite:r:ia 1 
different coveraqe etc. See generally I:r:ish pa:r:lia:menta:r:y :r:epo:r:ta 
(1988) 383 Dai~ Debate• co~a 344 et aeq. 
79Thia Convention was adopted under: Ar:t. 220 of the BC Treaty and haa 
been br:ouqht into effect in Irish law by the Jur:iadiction of Cour:ta and 
the J:n£0Z'Ceme.z:lt Or .:racigeme.z:lt8 A.gt (1988) - p~: 8277 8ee the 1 871 881 89 
.Al:mua.l .Repo.rt or the Legu Aid Boa.rd at p. 16 . 
80A aimilar: pr:oviaion ia contained in Ar:t. 15 of the Hague Convention on 
Recognition and Enforcement of Deciaions r:elatinq to Maintenance 
Obligations. 
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tests that otherwise apply under the legal aid scheme. 

Law shaped to further elitist political interests, as 

in these international agreements, can work grave injustice 

within a given society.81 Provisions under the Child 

Abduction and Enforcement of custody Orders Act 1991,82 for 

example, allow the central authority to obtain legal aid for 

a foreign applicant whilst ·the respondents to such 

proceedings, resident in Ireland, who lack the means to 

obtain private legal representation, remain on the 

lengthening waiting lists for an appointment with a legal 

aid lawyer. 83 

IV. The Illusion of Universal Rights 

To use the language of individual rights, as we 

attempted to do in this Chapter, in addressing the issue of 

a right of access to the court, "gives the illusion of 

abstract universalismn84 and disguises the structural 

81'rhe in'teres't :being favoured here is increased mobili'ty wi'thin 'the 
Communi-ty, bu't, of course, 'the philosophical roo'ts of 'this mobili'ty are 
deeply embedded in 'the economic needs of 'the communi-ty. 
82'rhe Chi.ld .a.bchu:tion and En.:fo:rcement of C'a.stoc:Ur O:rdle:rs Act (1991) gives 
'the force of law in Ireland 'to 'the Hague Conven'tion on 'the Civil A!pec'ts 
of In'terna'tional Child Abduction (1980) and 'the Luxembourg Convention on 
Recognition and Enforcemen-t of Decisions concerning CUs'tody of Children 
and on Res-toration of CUs'tody of Children, (1980), Cbunci~ of Euro,pe. 
83Aa Sha't'ter poin'ts ou't - See his commen-ts in 'the Dail on Nov. 3rd, 
1993, (1993) 435 D&i~ Debates 855-859. See also 'the commen-ts of 'the 
Minis'ter for JUs'tice, Mr. Ray Burke while 'the Act was passing through 
'the second s'tages - 402 Dai~ Debates col. 2344. 
84see M. Minow, "Par'tial Justice", in rhe .Fate of Law, (eds., A. Sarat ~ 
T.R. ltearns; 'rhe tJniversi'ty of Michigan Press, 1991) p. 15, at 60. See 
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exclusiveness of the legal system85 and the further 

exclusiveness of the right to legal aid, should such a right 

exist. Whether one has a right to legal aid or not is only 

important if that right can be effectively enforced by the 

rights holder to give a just solution to a particular 
. 

problem. Chapters 2 & 3 examine in what circumstances the 

vision of a 'right' to legal aid is enforceable in Quebec 

and whether a right can have practical effect where the 

social actors have a certain vision of how it should be 

exercised and by whom.86 

CLS writers D. Kenned.y, Tushnet, "An Essay on Riqhts", (1984) 62 !l"e.x:a. 
Law :a.v. 1363 and R. Delqado, "Mi.nori ty Critique of CLS: The Ethereal 
Scholar", (1987) lla:l:va.rd Civ:i~ Right. - Civ:i~ L;ibert.iea Law .Rev. 301, 
302 where he says "We know, frca frequent and sad experience, that the 
mere announcement of a leqal riqht means little. We live in the qap 
between law on the books and law in action". 

85see further Hutchinson £ MOnahan, "The "Riqhts" Stuff: Roberto Onqer 
and Beyond", (1984) 62 !l"e:.x:a.a Law :a.v. 1477 and Simon, "Riqhts and 
Redistribution in the Welfare System", (1986) 38 Stanfozd Law .Rev. 1431. 
A. Freeman writes of the control enjoyed by those with the authority to 
interpret and rewrite riqhts texts - see Freeman "RaciAl, Riqhts and 
the Quest for Equality of Opportunity: A Critical Leqal Essay", (1988) 
23 B&zvazd Civ:i~ Rights - Civ:i~ Libezt.iea Law Bev. 295, 331 - and Pat 
Williama effectively illustrates stzuctural exclusiveness in "Excludinq 
Voices", !t"he Alchemy o£ .Race and Rights, (Cambrid.qe, Mass. :Ha:r:vard 
Oniversity Press, 1991). 

86This vision was advanced by Jerome Choquette, Minister of Justice in 
Quebec at the time the Quebec leqal aid proqramme was established. 
Choquette was also responsible for the introduction of several 
procedural reforms durinq his time as Minister for Justice - the Small 
Claims Court, the Services of the OmbudAlan etc. There has been no such 
major :r:efo:r:m. since then. Durinq the parliamentazy debates leadinq to the 
introduction of leqal aid, Choquette said in parliament that everyone 
had a riqht to a lawyer, just like one had a riqht to a doctor under the 
Medicare system - see qenerally 12 JOU%JULl dlta dabata de ~'.Aaaemb~ee 

JTat.io.aa.~e da Quebec; 3rd session, 9th leqislature, July 7th 1972 p. 
2082. Choquette never justified the nature of the 'riqht' to a lawyer 
that led him to create the Lega~ Sezv:icea Ccmmiaa.ion in Quebec. It 
would seem that the substance of a ziqht to counsel depends on the 
political will of both qove:r:nment and qove:r:nment aqencies and aqents. 
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Chapter 2 Structures of Legal Aid - An 

Ambivalent Service 

The true bearing of a right to legal aid on access to 

justice, whatever the theoretical scope of the right, can 

only be determined by closely examining the structures and 

processes put in place for the exercise of this right. 

Justice Pringle in his 1979 Report on Civil Legal Aid and 

Advice to the Irish Goverrunent, 87 drew heavily from the 

Canadian experience. 88 While the scheme recommended by 

Pringle has never been implemented, an interim scheme 

outlined by him in the Report as an emergency measure, has 

been in operation since 1980. Some 15 years down the road, 

on the eve of long awaited and welcome reform in Ireland, it 

proves propitious to consider just how legal aid is 

operating in Canada and, more specifically, in Quebec. 

I. The Structure of Legal Aid Schemes in Canada and 
Ireland 

A. ) Delivery Mechanisms 

B7cammittee on Ci~~ Legal Aid and AdVice (Pringle Report), Report to 
the Minister of Justice 1979. 
88Tbe proposed system of Civil Legal Aid very 11Nch resembled the 
Manitoba scheme upon which it was based. In Manitoba a mixed judicare
staff system, similar to that in Quebec, was introduced in 1971 and is 
controlled by an independent Board of Commissioners. Staff lawyers 
working in the neighbourhood law offices created by the Board supplement 
the judicare system. For the operation of legal aid services in 
Manitoba see further the Lega~ Aid B.anc:i'book, Canadian Centre for Justice 
Statistics, 1991 and for the tezma of the Irish scheme see further the 
Scheme o£ Civ:i~ Lega.~ Aid and AdVice, aa amended, (Dublin: Stationery 
Office, 1986) laid before both Bouaea of the Oireachtaa in May 1986. 
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Legal aid servi~es in Canada are operated at a 

provincial level. All plans provide for legal 

representation, advisory, referral and information services. 

Considerable variation exists between provinces89 and this 

provides rich material for a comparative analysis of the 

relative effectiveness of the various types of legal aid 

delivery mechanisms in facilitating access to the courts for 

low income Canadians. 90 Constitutional considerations partly 

account for discrepancies in the protection offered by 

provincial legal aid schemes. 91 The absence of federal cost 

sharing funds for civil legal aid matters has generally 

resulted in less generous legal aid services for civil cases 

89For a detailed account of the development of legal aid services in 
Canada froa the early initiatives of the Baron de Hirsh Institute in 
1911 to the present day see D. Koehne, ~ra no. 13. In 1922 the legal 
profession first discussed the feas1bility of a Public Defender system 
in Canada, but, it was 1972 before a federal-provincial agreement 
detailed the conditions of Federal involvement in the provision of legal 
ai.d services. The Federal initiative established uniform standards 
across Canada and provided the provinces with the means necessary to 
meet those standards with respect to criminal legal aid, while civil 
legal ai.d was left within the jurisdiction of the provinces. 

90There has never been a consistent treatment of legal aid matters by 
the Provinces. The JTev .Fo'W1c:lland Leg.a.l Aid Act was proclaimed in 1976, 
Nova Scotia set up ita legal aid on a non-statutory footing in 1971 and 
was finally placed on a statutory footing in 1977 following the 
recommendations of the Gunn Committee. New Brunswick's 1971 Lega~ Aid 
Act was only extended to encompass Civil cases in 1981 - see further, 
Leg&~ Aid B&Ddbook, Statistic Canada Justice Statistics 1992. 

91In accordance with the provinces• responsibility for the 
administration of justice under s. 92 (14) of the Briasb JTorth America 
Act (~867), each province has its own legal aid programme. In criminal 
matters some unifoz:mity has been achieved through federal/provincial 
cost sharing agreements for the delivery of legal services in criminal 
law matters pursuant to the federal governments respons1bili ty for 
criminal law under s. 91 (27) of the .B.JT.A. Act. For a more detailed 
account of the administration of the Quebec Legal Aid Plan see generally 
the Leg.a.l Aid llaz:zdbook, Canadian Centre for Justice Statistics 1992, and 
further, the 1991 Macd.onald Report .supra no. 14. 
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in most provinces.92 

In Canada there are four basic deli vecy models for 

legal aid: judicare,93 staff-lawyer, 94 clinics95 and 

contracts.96 There has been soma discussion of the types of 
. 

legal aid delivecy mechanisms which best respond to the 

needs of the population, in light of cost considerations.97 

92In Quebec the legal aid system is 99t financed by the two a.z:m.s of 
government, federal and provincial. Government funding of legal aid is 
highest on Prince Edward Island where services are completely government 
funded and rates of contribution vary quite considerably overall down to 
a government contribution of 77t in Alberta - see further Beaaourcea et 
nambre de cas de ~'aide juridi.que au Canada, 1991-1992, Centre canadien 
de la Statisti.que juridique, tableau 1. In civil matters in Quebec the 
Federal Government pays SOt of the costs of those who are eligible under 
the regime d' assistance publique du Canada (lU\.PC) • See further Legal 
Aid in Qwlbea: A Question of c::hoice, A Question of Jlea.11.8, Gouvernement 
du Quebec, Hi.nistere de la Justice p. 11 and also, B. Li.ghtman 6i M. J. 
Mossman, 11 Salary or Fee-for-Service in Delivering Legal Aid Services: 
Theory and Practice in Canada", (1984) 10 Queen's .Law Journal. 109, 119. 

93.'1'he judicare model employs the services of private practitioners on a 
fee for service basis and clients receive services as if they were in 
the paying market. See further the .Diacwraion Pape:z: on Dell very Node~•, 
Canadian Bar Association (1989) p. 74. 

94In the staff model, lawyers are employed directly on a salaried basis 
by the legal aid plan and they work from an identified fixed location. 
The staff delivery model encourages the development of fields of 
specialization within the centre in those areas of law which affect the 
eligible clientele moat. 

95Baaed on a similar ideology to American style neighbourhood law 
offices , clinics are located in low income comrm:mi ties , serviced by 
staff lawyers and community legal workers. Moat clinics concentrate on 
the distinctive needs of their community, a factor which facilitates a 
fo:z:mulation of the particular needa of that comrm:mity and as a result 
encourages activism in favour of law reform. See G. Singsen, "Legal 
Clinics and Access to Justice", Conference on Access to Justice in the 
1990's, Tulane Law School, (Unpublished paper courtesy of the Macdonald 
Project archives) . 
96'1'hia delivery model ia variant of the judicare system and it ia 
generally used to service geographically remote areas. A Lawyer or 
group of lawyers are employed on contract negotiated terms with the 
Legal Aid Service - See the .Dellvery NodAl~ .Repo:z:t aup:z:a no. 93 at p. S. 

97onder the Quebec mi:x:ed model, the client has the right to be 
represented by the lawyer of his or her choice. If a specific lawyer is 
not requested, the applicant normally receives the services of a staff 
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A narrow 'cost per case' orientation is evident at the 

federal-provincial negotiating table98 where such issues as 

economies of scale99 and specialization lOO are also 

lawyer. Private practitioners may be employed if the regional 
corporation lacks sufficient staff, the case require(J specific 
competence or involves a conflict o.f interest. Choquette•s (then Min. 
for Justice) intention was to combine the advantages of the English and. 
Ontarian Systems with the advantage o.f increased specialization allowed 
by American type legal clinics - See Parliamentary Debates at the second 
reading of Bill No. 10., vendredi le 7 juillet 1972. Contrary to this 
official view is that of commentators that, in fact, the judicare aspect 
was introduced at the last minute to appease the ba.rreau. These 
c0111111entators, however, acknowledge that the ezistence of alternative 
method& of accessing legal aid creates a healthy degree of institutional 
competition optimizing the quality and coat effectiveness of the 
service. The ongoing tension between the staff members and the private 
practitioner is especially heightened by discussions of the Minister for 
Justice regarding reform of the Legal Ai.d Plan. Me Shea, a member of 
staff, spoke strongly in favour of the comparative coat effectiveness of 
the staff model at a workshop at McGill University on the .Eco.a.omic 
A.apecta o£ ADceaa to Justice, Access to Justice Conference (Canadian 
Foundation of Human Rights, June 17th 1993) . Meanwhile the Quebec 
Barreau set up a task force, whose principal mandate it ia to 
convincingly argue the maintenance o.f a mixed system in Quebec - see 
further (1993) 2S Le Jour.nal du Bar.reau 1-2, 1S octobre 1993. 

98Th• problem with the federal coat approach ia the amount of 
uncertainty concerning the value to be attributed to coat per case 
comparisons. Without holding quality constant across the cases, coat 
differentials represent little more than diapari ty in the system as to 
the quality of the service provided. A failure to adjust variables to 
mirror differentials in operating expenses - see the 1986 Batio.a.a~ Law 
F~:m ~ completed by the Canadian Bar Association, and uncertainty 
as to what consti tu tea a case for analytical purposes - see the CBA 
Delivery Mcdela Report supra no. 92 at p. SS, suggests that these coat 
per case comparisons are fundamentally flawed. 

99The Dellvez:y Mode~ Report showed that economies of scale result where 
services are delivered from firms with an excess of ten lawyers. They 
were able to show from their findings that in two areas i.e. family law 
and criminal law, only St and 2t respectively, of lawyers specializing 
in these areas were operating from firms with a number of lawyers in 
excess of ten. 

lOOThere can be no doubt but that specialization can save on coats and 
staff model in particular encourages such specialization. Three general 
factors influence the coat per case in the staff model - salary, work 
time and caaeloada but, without considering the quality of the service 
however, it is impossible to judge coat efficiency. The Canadian Bar 
Association Discussion Paper reports at p. 71 on the increased number of 
cases being processed by the same and, in some cases leas, staff. 
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considered. Legal Aid in Quebec is today provided under a 

mixed judicare-staff lawyer modal.101 Most areas of law are 

included within the scope of the Quebec plan.102 

Organized movement for a civil legal aid scheme has a 
. 

recent history in Ireland. There was no govarnmen t schema 

of civil legal aid or advice until 1980.103 A voluntary, 

non-governmental organization, the Free Legal Advice Centres 

(FLAC), was founded by a group of post-graduate law students 

in 1969 and its original aims ware to provide legal aid and 

advice to those who were unable to afford it and, by so 

doing, to prove the need for the introduction of a 

comprehensive civil legal aid scheme.104 

101onti1 1971 legal &id waa provided on a non-profit baaia through an 
organization run by the Montreal Junior Bar. With the increase in 
demand for their services 1 however 1 the Legal Aid Bureau was unable to 
cope and eventually in 1972 the Legal Aid Act waa passed and the Legal 
Services C~aaion waa aet up in 1973. 

102The acope of the plan waa duly commended by the Macdonald Taak Force 
supra .a.o. 14 and in a c0111111entary by Jacquea Fremont on the findings of 
the Taak Force - "L 'Accea a la Justice a 1' Aube du XXIe Siecle au 
QUebec" I (1991) 11 W:indsor rea:rbook 0~ .lk:c:ess to ~tice 150. Only 
damage and. interest reclamation• and parking infractions are excluded 
from the the plan - See L • .Aide Juz:.id.ique .au Quebec: une question de 
c:hoix, une question de mo;yen.a, Gouvernement du QUebec, Miniatere de la 
Justice (1993) p. 6. 
103Like the Canadian ezperience, there were, however, some individuals 
and organizations who provided advice and aid directly. Prior to 1980, 
the only arrangement under which legal aid could be provided at direct 
state ezpenae was that introduced in relation to habe.as eo~ 
proceedings in 1967. 

1°4In h.ia account of the available aervicea before the introduction of 
the 1980 interim scheme, Pringle writes that "the moat important 
development aa regards the provision of a civil legal &id and advise 
service in the State waa the establishment of the Free Legal Advise 
Centres (!'LAC)". See the Pr.ing~e .Report .apra .a.o. 87, Report to the 
Minister of Justice 1979 at p. 31. 
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The FLAC campaign was already five years old when the 

Pring~e Committee was established to examine the question of 

access to the law and to recommend the type of legal aid 

mechanisms that should be established.1os Three years later, 

in 1977, what is popularly known as the Pring~e Report was 
. 

published.106 Yet it was not until 1980, following the 

European Court of Human Rights decision in Airey, holding 

Ireland in breach of its obligations under the European 

Convention on Human Rights, that measures were finally taken 

to provide a minimal service.107 The scheme that was 

implemented was in fact the interim scheme proposed by 

Pringle, referred to above.10B The legal aid service 

operating between 1980 and September 1993 was provided 

entirely by staff solicitors employed by the Legal Aid 

Board, and the mixed system envisaged by Pringle did not 

materialize. 

B.) Formal Inclusion and Exclusion 

lOSsee further G. Whyte, "And Juatice for Some" in 1'he C~oaed Door, A 
FLAC !eport on Civil Leqal Aid Service• in Ireland, 1987 at p. 11. 

106The Report advocated the implementation of a comprehenaive aaheme of 
civil leqal aid and advice which waa to be adminiatered by an 
independent Leqal Aid Board appointed by the Government. The 
recommended aaheme qave reaponaibili ty to the Leqal Aid Board for 
educatinq the public aa to ita leqal riqhta and the aervicea of the 
Board were to be provided by both lawyer• in private practice and 
lawyer• in Community Law Centrea. 

1°7Me1 Couaina and Grainne O'Bara report the Iriah Republic'• 
juriaciiction to be the laat to eatabliah a civil leqal aid aervice of 
the four juriaciictiona aurveyed in their 1992 Report, .lu::ceaa to the 
Courts .in .Four Europe&D COUZI.tr.iea, at p. 56. (Other juriaciictiona 
aurveyed were Northern Ireland, !'ranee and The Netherlands) 

1°8The preaent Scheme waa introduced on an adminiatrative baaia in order 
to qet it into operation with the leaat poaaible delay. See the Leqal 
Aid Board, Annual Report 1987/88/89 at p. 17. 
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The Quebec Plan has been subject to much attention in 

recent times. In 1991 the Task Force on Access to Justice 

completed its Report101 and in 1992 a Justice Summi. t was 

organized in Quebec City.110 For many years, attention has 

focused inte~ttently on financial eligibility· criteria 

under legal aid regulations .111 Despite this emphasis the 

thresholds have not risen .112 The administration of the 

financial eligibility provisions illustrates the power of 

certain structural features of legal aid delivery to 

facilitate discrimination in the manner in which legal aid 

is provided.113 This 'operational discrimination' qoes 

109J.a~OA8 Pour tT.ue P~us G.rande Ac:lce••ib:.i.llte a .la .3'1ut:.i.ce, .supr.a no. 14 

110Lea Actea d.u SOJI'IIDet de la Justice I tenu a Quebec d.u 17 au 21 feVJ:'ier 
1992. See alao La .3'1utice: t7.ue .Re.sponsib:.i.llte a partager, le Miniatere 
de la Justice, Gouvernment du Quebec. 

111'l'he Mac:d.onald Report, supra no. 14 recommended. that the financial 
threaholda for elig1bility for legal aid be riaen to include all thoae 
elig1ble, under the original 1972 atandarda - Rec. 6. Jacquea Fremont 
criticizes the '.raak Force 1 a failure to addreaa the iaaue of coata and. 
the foreseeable effects of auch an increase were their recommendations 
to be implemented. - aee J. Fremont, 6-apr& no. 102. 

112see the 1190 Annual Report of the Legal Services Coumisaion, 1Se 
rapport annual, 31 mara 1990 eapecially p. 197-198 infra and the 1989 
Departm.nt of Justice report to the Treasury Department recommending a 
complete revision of the elig1bili ty criteria. In Auguat 1990 the 
Ministry for Justice recommended. in a report to the Comite miniateriel 
permanent des affaires culturellea et aocialea (COMPACS) that the 
eligibility criteria be increased to cover all thoae who were eligible 
at the time the Legal Aid Plan was introduced - See further La Preaae, 
Montreal, Mercred.i, 12 Decembre 1990 "'On· Rapport recommende de hauaaer 
lea aeu:.i.la d. I admiaa1bili te a l I aide jurid.ique" I by N. Deliale. 

113Financial eligibility thresholds are fixed by regulation - ~glement 
d. 1 application de la Loi de l 1Aide Jurid.ique, A.C. 1798-73, (1173) 105 
G.O. II, 2313 and. the Charter applies to Regulations of a Provincial 
Government aee Re McCUtcheon (1983) 41 O.R. (2d) 652, 663 (Ont. B.C.). 
From Coumisaion reports it ia evident that the up-scaling of the 
financial threshold. requirements haa been a constant battle. In 1985 
the Commia•:.i.on aaked. the responsible government bod.iea to raiae the 
threahold.a in accordance with the rate of inflation for the four 

38 



0 

c 

against the expressed tenets of the law itself.114 

Under the terms of the 1972 Quebec Legal Aid Act the 

Commission des Services Juridiques was mand.a ted to ensure 

that legal aid is supplied to economically disadvantaged 
. 

persons, identified in the Act as social aid beneficiaries 

and any person: 

qui n I a paS lea moyens pttauniai.re8 8uf':f'ia&nt8 pOUr exercer un cirOi t 1 

obtenir un conaeil juridique ou retenir des services d'un avocat ou d.'un 
notai.re •an• •• priver de moyena necessaires de subsistence. 

It is clear that the Act was never intended to benefit only 

those who are beneficiaries of social aid. It also included 

previous years, during which time the eligibility requirements had not 
been modified. (34. 5\) . Amendments pursuant to Commission demanc:ls rai.aed. 
by some 7t eligibility cut-off points. Since this 1985 increase, the 
provincial government has failed to update the threshold. requirements 
for leqal aid. for the economically disadvantaged.. Of a total of 1, 350 
applications for legal aid. refused. and. appealed. in the year 1991-92, 896 
were refused. on economic ground& under Art. 2 of the Legal Aid. Act and. 
Art. 2 of modifying regulation (d.ecret 1307-65, 26 June 1985). See 
further 20e Rapport Annuel 1992 de 2a eommiaaion dea Service• JU:rid.iquea 
at p. 24. 

114ror the purposes of our equality analyaia it ia reasonably clear from 
a literal interpretation of the Act itself that ita object ia to provide 
legal aid. to those who are unable to pay for legal services themselves. 
To prove that ita failure to amend. eligibility criteria negates the 
purpose of the Act requires an analysis of the socio-economic class of 
those who actually bring cases and. receive legal services (with or 
without legal aid) and. these statistics have not been compiled aa yet. 
The Statistics Canada figures available are dated and. scanty (See Legal 
Aid. in Canada 1985, Statistics Canada Catalogue 85-216). What little 
empirical research that has been done auqqeats an over representation of 
commercial interests, and. consumer type claima brought by professionals. 
See empirical evidence documented. in Whelan, (ed..) Sma.l~ C~aima Court - A. 
Cazzparativw Study (Clarendon, O¥f'ord 1990) which shows a preponderance 
of professionals and. business related. claima in the Small Claima Court. 
The results of a pilot atud.y carried. out by 1\.A. Macdonald in the Quebec 
~1 Claima Court, where moral persona are disqualified. under the 
Quebec Civil Code of Procedure from bringing Small Claima, ahowa that 
the majority of the courts uaera were white, male and. professional. 
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those whose incomes fall below set limits.115 It is arguable 

that as those on social aid are automatically eligible for 

legal aid, while those who are otherwise poor are subject to 

arbitrarily imposed limits, the Act is discriminatory on 

grounds of income and social condition. 116 The Act 

contributes to the multiple inaccessibili ties confronting 

numerous poor people.117 It forms a strand in the web that 

creates systemic inequality. 

While provision is also made for these criteria to be 

waived at the discretion of the Commission by taking into 

account the person's available assets, his or her state of 

indebtedness, the nature of the case, or further if refusal 

would result in a grave injustice or cause irreparable 

harm,118 it shall be seen that the existence of 

115Following an in-depth analysis of the governing regulations, however, 
the Coaai.ttee decided that this jurisprudence was based on a mistaken 
interpretation of the law which explicitly creates two categories of 
eligible legal aid recipients who come within the te:m •economiquement 
clefavorisees •- those who are eligible by virtue of their receipt of 
social aid and those who do not have the real means to pay for such 
services themselves, without sacrificing something considered. essential 
to their subsistence (at p. 2 ~ra, Decision No. 22353). The 1972 Act 
and the ensuing 1973 Elequlation set the initial threshold levels, and 
from these levels it seems clear that it was intended that the 
eligibility levels for the working poor ought to be above levels of 
payment made under government assistance programmes. 
116zligibility criteria for legal aid have not changed since 1981 when 
the gross income limit for a single adult was set at 170$/week. In 1981 
the minimum salary was 4.00$/hour in Quebec or 160$/week. The same 
worker on today's minimum wage (5.55$/hour in Quebec) working some 
40hrs/week earns $220/week and is thus not eligible for legal aid 
according to the present scale. 

117Not least it renders the job market more and more inaccessible for 
the poor. 

118!8glement d • application de la Loi de 1 'Ai.de Juridique, A. C. 1798-73, 
(1973) 105 G.O. 11, 2313 - Art. 3 ~ Art. 4. 
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discretionary powers within the Commission does not 

necessarily negate structural bias. 

The Quebec Scheme has a far broader scope than the 

Irish, and all types of cases are potentially eligible .119 

As a result there are often controversial decisions where 

the Commission decides that the case in question does not 

necessitate legal expertise .120 so many areas are 

effectively excluded from the Irish scheme, both 

expressly121 and by reason of its operation, 122 that Whyte 

argues that the scheme is 'arbitrary or capricious' and 

consequently in breach of Art 40.1 of the Irish 

Constitution.123 Pringle could find no logical basis on 

which to exclude any particular category of case, writing 

that "the merits of any case and the question of granting 

legal aid should be assessed, not by reference to the 

119~lement sur lea services couverta par l'aide juridique et sur lea 
conditions de paiement des fraia d'experts, (1983) 115 G.O. II, 2345 
120see, for example, Decision Ho. 22626, 17/06/93 

121G. Whyte identifies 16 different restrictions on legal aid in the 
Scheme itself. Among them are hills or debt collection for less than 
150 1 defamation cases, disputes concerning land and conveyancing 1 

matters coming before tribunals, class actions are excluded per se, as 
are teat cases. The submissions of the Government in the Bray 
Travellers Case, Application Ho. 9596/81 to the European Commission, 
said that legal aid was available in challenges to the constitutionality 
of legislative provisions. '!'his is welcome news in the light of a long
ter.m policy to refuse legal aid for such cases. 

122'l'he Scheme is seriously underfunded and as early as 1980 the Board 
reported that it had received less than half the funds necessary to run 
even the limited service provided by the Scheme. See G. Whyte, "And 
Justice for Some", 1'he C~oaed Door, at p. 13. 
123see G. Whyte, "And Justice for Some", ~ra no. 122, at p. 17. Be 
here relies on the Irish Supreme Court Decision of Dillane v. Ireland, 
(1980] ILBM 167, where the court held that for a discrimination to be 
constitutionally valid it must not he •arbitrary or capricious•. 
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category to which it belongs, but by reference to the 

particular circumstances of the case" ,124 

The purpose of the Legal Aid Scheme was to enable any 

person whose means were within the predetermined financial 
. 

limits to obtain legal services, subject to certain criteria 

of 'reasonableness'. In 1992 these limits were fixed at 

IR£6,200 disposable income par annum.125 However, the 

hidden reality behind these figures is that, "a great many 

people who are badly in need of legal services are being 

denied access to justice because of the Board's inadequate 

resources" .126 While people are theoretically eligible for 

legal aid, the service is unavailable.127 Cousins and O'Hara 

124see :P%ing~e .Report aupra no. 87 at p. 46. In reaching this 
conclusion Pringle referred to FLAC atatiatica for 1977 which auqgeated 
that a ach... which priori tized certain interests 1 for ezample family 
caaea 1 would not cover the range of ai tuationa that poor people find 
themaelvea in. The truth of this observation haa been borne out in the 
statistics of the Board which show that 96i of caaea dealt with by the 
Board are family law caaea while a FLAC fiqurea dating from before the 
operation of the scheme show that family law caaea fo~ 41i of their 
caaeload. 

125The fiqurea compare favourably with Quebecoia fiqurea and reflect an 
increase from IR£5,500 in 1991 - Part V of the Civil Legal Aid Scheme 
Financial Bliqibilty. FLAC comments in ita annual report that the 
waiting liata lengthened substantially durinq the year - See further 
J:qwalit:y Be£ore t:he Law, the 1992 Annual Report of the Free Legal Advice 
Centres, at p.8. 

126see the 1987/88/89 Annual a-port of the Legal Aid Board. See also 
the 1986 Annual a-port where it ia pointed out that reform of family 
law 1 though welcome, would have little impact abaent an increase in 
funds to accordingly expand the leqal aid service. 

127on the recent evidence of the M.D. v. The Leqal Aid Board (1991) 2 
I .R. 43 one muat incline to the view that the courts will almost 
invariably manipulate the letter of the law to give the desired result, 
the atatua quo reiqna unchallenged. Consideration of M. D. • a application 
waa deferred by the Board becauae of a backlog of claima ariaing from 
inadequate staffing. Due to this delay, the applicant iaaued 
proceedings aeekinq, .inter a.l.ia, an order of mandamua directing the 
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deduce from this that, although the scope of the scheme is, 

in theory, quite broad, in practice it is extremely 

restrictive and, "there seems to be little political 

commitment to, or long term planning for legal aid". 

Therein lies the rub. 

The 1992 Commission for the Status of Women reports 

that women constitute 75% of the Law Centres' clientele.128 

The long waiting lists that characterize the slow moving 

operations of the Legal Aid Board impact most heavily, 

therefore, on women.129 The Commdssion also noted the 

absence of any female on the 12 member Legal Aid Board. 

This in spite of a previous, Government approved, 

Board to consider and to decide upon her app1ic:ation, and various 
dec1arationa that the actions of the respondents constituted a failure 
to vindicate her conatitutiona1 right of access to the courts. 'l'he 
Board argued that the State's fai1ure to make sufficient funds available 
to operate the scheme gave rise to any failure by the Board claiming 
that the State could not de1egate functions to the Board without 
providing the means for their discharge. The State parried that there 
had been no infringement of any constitutional rights, as such rights 
only re1ated to the right to initiate proceedings and did not extend to 
the right to be state aaaiated in the defense of civil litigation. 
Gannon J. ru1ed that the existence of the 1egal aid scheme did not 
impose on the State the obligation to provide legal aid to any 
individua1 litigant, but did impose a duty to ensure that the scheme waa 
administered fairly and fu1filled ita purpose. Be concluded that the 
Legal Aiel Board had a public duty of performance which cou1d be enforced 
at the instance of a person who comes within the financial criteria for 
e1igibi1i ty but no order of :manclamua waa forthcoming aa Gannon J. did 
not fee1 that the app1icant's interests were prejudiced by the delay. 

128see further the Second Commission on the Status of Women, Report to 
the Government, January 1993 at p. SO. This figure was drawn from the 
Lega1 Aid Board's own calcu1ations. 

129At one of the four Dublin law Centres, Tal1aght, an urban 
disadvantaged community, where the popu1ation is predominantly 
unemployed or poorer working class, the waiting lists were such that in 
February 1992, it had become "unrealistic" to keep adding further names 
to the list and app1icants were asked to come back a year later - See 
the Commission Report 6qp%& no. 128 at p~ SO. 
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recommendation by the Commission that Government 

appointments to Boards should guarantee a minimal 40% 

representation from both sexes among the direct government 

nominees • 13° No less than four members were appointed 

during the 1992 period following this recommendation - all 
. 

of them male.131 This is indicative of the prevalence of old 

power structures within modern institutions, which in turn 

ensure that the preferred values of the old order maintain 

their legitimacy in the existing social order. Indeed, they 

are favoured by the system's apparent neutrality .132 The 

power relations of the Legal Aid Board's infrastructure do 

not influence the particular formation of its queues. They 

are neutral in that they refuse everybody, regardless of sex 

or creed. 

A further limitation of the Irish Scheme is that 

tribunal hearings are not within its mandate.133 Hogan and 

130see the First statement o£ the Commi•a~OD (Ap~il, 1991). 
131AB the Commission hasten• to point out in thei~ Repo~t, ce~tifying 
ancl appeals committees of the Legal Aiel Bo~d a~ ~awn f~om the membe~• 
of that Boa~cl. "'l'his means that exclusively male committees. a~ taking 
decisions on la~gely female clientele" see the Repo~t o£ the 
Commission ~ra no. 128 at p. SO. It is only fai~ to say that when 
government ~eaponaibility fo~ legal aid was t~ansfe~~cl in 1993 from the 
Depa~t:ment of Justice to the Department of Equality ancl Law Refo:r::m, the 
Justice Department's :representative resiqnecl to facilitate the 
appointment of an official from the new Department. 'l'he new ~nister 
(Me:rvyn Taylor) appointed a woman to ~eplace him in October 1993. In 
the D&i.l on December 14th 1993 he said that he was clete:r::mined to 
"achieve better ~ep~sentation for women on the Legal Aiel Boa:rcl". 'l'he 
~atio to be imp~oved is 1:12. 
132Little attention is paid to why it is that women of a ce~tain class 
outnumbe~ men, o£ that same class, in the waiting liata. 
133see the submission of W.H. Oaborough to the Pringle Committee where 
he pointed out that many "b~acl and butter issues aa entitlements to 
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MOrgan point out that the growth of tribunals in Ireland is 

"largely due to the failure of the legal system to respond 

in a flexible manner to new c::hallenges". 134 New challenges 

are created by the liberalization of democracy, the growth 

of our bureaucratic society and the need to provide dispute 
. 

resolution fora for those claims that are new to the legal 

system like those of social welfare claimants and 

employment appeals. These issues are not of secondary 

importance, especially to those whose lives are affected by 

them, but they are 'marginal' or minority interests to the 

extent that they were not influential in the shaping of the 

court system as it exists today, nor are they influential in 

reforming that system.135 Their marginalization therefore, 

results from the structural constraints that the law and 

legal processes place upon them, by refusing to recognize 

the alternative social reality that they represent, rather 

than the impact they have upon lives. 

The Irish Civi~ Lega~ Aid Scheme makes no realistic 

occupational. injuries (referring to ltiely v. the Minister for Social 
Welfare (Ho. 1), [1979] I.R., 21) are likely to concern the prospective 
customers of a legal aid scheme" , quoted in the Prinqle Report aupr.a no. 
87 at p. 49-50. 

134see G. Boqan and D. Morqan, ldminiatr.at.ive L&v .:i..D Ire~and, (2nd ed., 
London: Sweet and M&xwell, 1991) at p. 227. The Irish Social Welfare 
'l'ribuna.l, for ezample, was set up in 1982 under an amendment to the 
Soci&l Wel.f'.are (Co:asolldat.ion) Act, (1981) - ••· 310A and 301B. See the 
Social Welfare (Social Welfare 'l'.ribunal) Regulations 1982 (SI 309/1982) 
and Dail Debates, 337 D&i~ Debates 2611-42; 2883-929 (15th July 1982). 

135'l'he advantages of the tribunal system could be significant, that ia 
if those people and their interests who appear before tribunals are not 
undez:mined by treating those interests aa leas worthy or leas complex 
than those advanced in a court. 
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attempt to balance the scales of justice to counter the 

powerlessness that many feel when faced with the might and 

anonymity of the State's institutions.136 Is the solution 

that the Government finally implement the Pringle Report and 

give us a Legal Aid Scheme on a statutory footing137 - a 
. 

scheme that takes responsibility for the education of the 

public as to their rights; makes legal aid available to 

those considered eligible in a timely fashion; recognizes 

the reality of the lives of those on social welfare or in 

dubious employment situations, those whose only contact with 

the law of the State will be at Tribunal level and in whose 

lives these hearings are of paramount importance? Is this 

all there is to ensuring 'equal justice'? 

Bias in the formal structure of legal aid delivery 

supports the established order,138 legitimating existing 

136'1'he acheme ia not publicized, it talc:ea months to see a lawyer, the 
courta doubt the existence of a 'right' to legal aid in Irish law, as 
respect for this right has been imposed through European law. 

137so that the court can no longer prevaricate as to whether there 
exists a 'right', in the legally recognized sense, to legal aid and in 
what cirC\U'II.Stancea. 

138en institutional racism see generally the discussion in J. Cook & J. 
Clarke, "Racism and the Right" in Reaction.a to the Right, (ed., Barry 
Bindeaa: Routledqe, 1989) where the authors treat of the growing 
acceptance that there are structural force• that are to be inferred from 
the policiea and practices of a wide variety of institutions and that 
these forcea need not be consciously and politically developed to 
conatitute inatitutional practice. In fact atudiea ahow that conacioua 
and unconacioua racism aerve to immobiliae the inatitutional changes 
that acme aocial aervice policies are trying to achieve - aee B. Rooney, 
Baciam &Dd Resistance to Change, (Liverpool, 1987). Institutional bias 
is perhaps the term which beat describes the same phenomenon in the 
wider context of social exclusion in general. 
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'maldistributions of wealth ana powar•.139 Quebec's delivery 

mechanisms resemble closely the ideal of Irish policy makers 

in their structural framework ana scope, yet our analysis of 

the Quebec system would suggest that much mora is needed to 

fulfil promises of institutional ana social equality. 

II. Structural Violence: The Face of Disadvantage 

In Canada statistical evidence shows that not all those 

below the poverty line are in receipt of government 

assistance. 140 Although there is a body of jurisprudence 

concerning discrimination against a sub-group within a 

group, it is especially difficult to prove discrimination as 

between those in receipt of social aid and the other "poor". 

Regulations governing social aid or, income security as it 

is now called, are complex ana it is impossible to get an 

accurate profile of the user or calculate her income.141 It 

139y._ri Matauda, "A Minority Critique of CLS: Looking to the Bottom", 
(1987) 22 B&rva.rd Civ.:U Righf:s - Civ:U Liberties 323, 327. 
1 40Indeed. according to Statistics Canada • a (1991) Re,porf: OD Income 
D:isf:ributions .by s:i.ze :in Canada 12t of Canadian families are on or below 
the poverty line but 8. 7t of all families on the poverty line are active 
in the labour force. If we consider the statistic that 38t of families 
on the poverty line are in receipt of transfer payments, it seems 
evident that quite a proportion of low income families living on the 
poverty line are employed. and. are not in receipt of welfare payments and. 
therefore would. not be eligible for legal aid under the current 
thresholds. 
14lxndeed. this problem is used. by The Justice Ministry to justify their 
reservations via a via the use of Statistic Canada's low-income 
thresholds to measure poverty - see Lega~ Aid :in QJ.ulbec SU:Pra Do. 102 , 
at p. 19. For a good. introduction to the operation of Canada's social 
aecuri ty programs see Frank McGilly, AD IDf:roductioD f:o Canada' • .Publla 
Soai&~ Serv'iaes: trndersf:anding Income and li'ea.lt:h Programs (1990). For 
his interesting comments on the aoaial control thesis and. his critique 
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is also extremely difficult to verify Government statements 

that income security benefits are index linked with 

inflation rates. According to the 1991 Regulation on Income 

Security, the minimum annual income for a person living 

alone is $8,631,142 compared to a legal aid cut off point 

for a single person of $8,840, but the figures do not take 

into account the impact of other benefits on this. 

There was an 80% increase in expenditure per capita per 

income security program between 1973-85.143 During the same 

period, the legal aid ceiling for those with low incomes who 

were not on social aid rose by only 20%. Since 1985, there 

has been no increase whatsoever in the ceiling for legal aid 

while there has been an approximately 30% increase in 

individual income security benefits paid. 144 Clearly the 

present situation is not one that was envisaged at the time 

of the introduction of the Act, and while it was clearly 

intended to cover various classes and degrees of low income, 

of social assistance and the workinq poor aee p. 185 ~id,. 

142see the !egul.ation Respectinq Income Security ll.S.Q., c. s- 3.1.1 
O.C. 922 - B, a. 93, 1991. 

143social Security, Statistics Canada and the Provinces 1963-64 until 
1987-88. Increases reported in dollar ter.ma were froa $107.80 in '73 to 
$191.85 in '85. Inventory of Income Security Proqrama in Canada, July 
1990, Statistics Canada. · 

144The specific benefits that I waa able to isolate but, which I imaqine 
are indicative of a qlobal trend were Unemployment Insurance Benefits 
(raised froa a maximum benefit of $276 to $384 per week) and the War 
Veterans Allowance (from $670/month to $835/month for a ainqle person) . 
Disability Benefits illustrated a similar increase. Accordinq to the 
Justice Department's research, leqal aid eliqibility has been raised by 
some 143t while aide social has risen by 444t in the same 20 year period 
since 1973 when leqal aid was introduced, in Jc:eepinq with Statistic 
Canada figures for the low income cut off point durinq that time. 
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this has been so eroded that there now exists a large gap 

between legal aid eligibility limits and Statistics Canada's 

Low Income Levels, emptying the Legal Aid Act of its 

original utility.145 

. 
The real effect of the failure to update eligibility 

criteria at the rate of inflation is to disqualify a 

category of persons who are economically disadvantaged.146 · 

Whereas workers earning a minimum wage were once eligible, 

this is no longer the case and existing eligibility criteria 

operate to exclude sub-groups of the poor, contributing to a 

systemic web of inequality which perpetuates existing 

frameworks of disadvantage.147 

Discrimination against the poor as a social group has a 

different face in the Irish Legal Aid Scheme. With "one 

1451'ig'U%es taken from Statistic Canada (Household. Surveys Division) 
Catalogue 13-207, IDcQJDe D.iat.r.ihut.ioiUI by Size .in canacia. For an 
explanation of Statistics Canada's "low income cut off points" see the 
1985 Pc:rv.rty Li:aea by the Canada National Council of welfare. See also 
L'Aide Jar:idiqae au Qcebec: au;pra no. 102 at p. 20 where figures in 
Table 8 show that in some instances eligibility for legal aid is as much 
as 58'6 below the low income level. 
146An apparent anomaly arises when one considers that there has been a 
60'6 increase in federal funding to the Quebec Civil Legal Aid. Plan since 
1985, which corresponds with a 12'6 increase in the number of cases taken 
between these years. Accordinq to ·statistics Canada, legal aid 
expenditure has only dropped. below the rate of inflation once since 
1981, in the fiscal year 1984-85, so why are so many leas people 
eligible now than 10 years ago? It has been suggested. that the absolute 
number of welfare recipients may have increased sufficiently to explain 
an increase in the absolute number of claimants. Furthermore, the 
impact of federal funds for refugees might weight calculations 
differently. 
147see generally John Harp and J. :a. Hofley (ed.s.) Structured Ineqaal.ity 
.in C&Dada, (Scarborough, 1980) 
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million poor"148 amongst a population of just three and a 

half million, a large proportion of the Irish population 

remain eligible under the restrictive financial criteria of 

the scheme.149 Further analysis of the dynamics of legal aid 

provision in Quebec highlights the extant to which new 

structures of legal aid echo old biases. There is an 

identifiable link between patterns of bias and those evident 

from a statistical profile of the claimants who form the 

rank and file of the Irish queues - women and the poor. 

In Quebec the economic thresholds of the Lega~ Aid Act 

appear 'neutral', they apply to everyone regardless of their 

identity. They have, however, an adverse impact upon 

particular groups of poor people. There is a marked 

correlation between poverty and characteristics such as sex, 

age, and family status - classic grounds for discrimination 

which liberal constitutionalism supposedly spurns. As 

poverty is a social condition that predominantly affects 

certain people,1SO any disadvantage imposed by economic 

classifications impacts most heavily upon sub-groups of the 

148see Sr. Sta.niscl.aus ltennedy, ODe Jlil.llon 11oor; 2.'he Ch.allenge o£ Irish 
Inequality (Dublin: 'l'uroe Press, 1981). 
149zn 1987, 143 people were refu.ed legal aid for ~asons of financial 
ineligibility, in 1988 this figure fell to 111 and in 1989 only 79 
refusals were on grounda of financial ineligibility (p. 73, p.76 and p. 
80). Thus, whil.e financial ineligibility seema to be an important 
feature of a refusal of legal aid under the Quebecois scheme, this is 
clearly not the case in Ireland. 
150The 1991 Statistics Canada !!port on ZDaame Distribution b¥ Size in 
Canada, paints a comprehensive picture of those on and below the poverty 
line. 
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poor population - women, the very young, the old and single 

parents.151 This does not negate the fact that poverty, in 

itself, for.ms an independent ground for discrimination, but 

it does serve to highlight important considerations when 

addressing this issue. 

canadian statistics relating to family status, sex and 

age reveal the true face of exclusionary criteria for legal 

aid. In 1981, 13.4% of lone parent families were classified 

as low income families. In 1991, this figure had risen to 

an astounding 54.3%. Yet only 14% of all Canadian 

households were single parent families.152 An examination of 

those head lone parent families gives greater cause for 

concern. Given the preponderance of female heads of lone 

parent families,153 the fact that 58% of lone parent 

families headed by women are low income families as compared 

with 23% of those headed by males, the inescapable 

conclusion is that women are the principal victims of any 

151see Brooks v. Canada Safeway, [1987] 1 S.C.R. 1219. 

152xn L'A:i.dAI Jtl.r.idique au Qaebec: .-up.ra DO. 102, at p. 18, it is pointed 
out that the eligibility criteria have known the greatest increase since 
1973 in the case of lone parent families with one ch.:i.ld, this does not 
suffice to redress the discriminatory impact of the law. Fiqures in the 
Republic show that in Ireland household& headed by single lone parents 
have the lowest per capita equivalent incamea of all household types in 
Ireland have a higher than average r.isk of poverty - See further, J. 
M.illar, s. Leeper, C. Daviea, Loue Pa.renta, Povarty and Public Pollc:y .in 
I.rel.and, (Combat Poverty Agency, 1992) at p. xii - xiii. 

153cmms fiqu.rea paint an even more diamal picture. According to them 
90t of single parent families headed by women are poor, while only 3t of 
those headed by men are. See further L. Saint-Jean, "La Paurete des 
Femmes: La Monoparentali te Feminine", Gauthier, ed. , Lea ll'ouvaaux 
V.iaaSJ1Ur de La Pau.rete (Institut Quebecoia de la Recherche sur la 
Culture: coll. Questions de Culture, 1987} 19. 
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legislation that imposes an arbitrary threshold as to 

eligibility on grounds of income.154 

Another worrisome factor is the recent growth in the 

number of women aged 55-64 living on their own who are also 

economically disadvantaged. Approximately one half of all 

women aged 55-64 living on their own had low incomes 

according to 1985 figures .155 This is partly explained by 

their low participation in the labour force, their 

concentrations in low paying service and clerical positions, 

as well as by chronic gender and age discrimination. Thus 

women are the victims of systemic discrimination on a 

combination of listed and constitutionally recognised 

grounds, age and sex, and analogous grounds, including 

historical disadvantage156 and family status.157 

154For these statistics to be deter.minative of adverse discrimination on 
grounds of sex under the (1972) Quebec Lega~ Aid Act, it would, of 
course, be necessary to show that a sufficient number of these lone 
parent families headed by females were not in receipt of government 
transfer payments. Given the fact that 44t of lone parent families are 
headed by wage earners it would seem to be a safe presumption that women 
are among the majority of those bearing the burden of poverty as working 
mothers, excluded from the scope of the 1972 Law. See further M. 
Gunderson et al, Women, Women and Labour Maxket Pove:rty, (Ottawa, 1990) 
at p. 19. 

155statistics Canada, 1986 Public Ose Microdata File, relied upon in 
"Falling Through the Cracks: Women Aqed 55-64 Livinq on Their OWn", 
(1991 - Winter) Canadian Socia~ r:rend8 16. 

156The result of predominant norms earlier in this century. 
157Many divorced women in this age bracket may have gone through divorce 
at a time when they were financially disadvantaged by divorce 
settlements, while recently separated women are often even further 
economically disadvantaged as they do not have the same level of access 
to family assets and savings. 
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Since 1980 an elderly person living alone, whose only 

income is the old age pension, is no longer eligible for 

legal aid. Yet the elderly are commonly recognized as among 

the most vulnerable in our society. Old Age Pensioners are 

essentially excluded from the system by the fact that they 
. 

are over 65. Although poverty among Canada's elderly has 

been greatly alleviated in recent years by the introduction 

of comprehensive pension schemes, their powerlessness leaves 

them vulnerable to systemic injustices. This is disturbing 

when one considers that senior citizens are among the 

fastest growing demographic groups in Canada .158 OVer 65's 

are not a homogeneous group - women outnumber men and this 

ratio increases with age.159 The incomes of less than one in 

four unattached senior men (23%) and more than three out of 

ten (34%) senior women fell below the low income cut off in 

1991. These proportions were down from 39% and 52%, 

respectively in 1983.160 

158Aocozoding to OECD Statistics (Ozoganizat:i.on fozo Economic Coopezoat:i.on 
and Devel.opment) moat induatzoial.ized. oountZ'iea a:re undeZ'g'oing 
de:mogzoaphic ahifta a~l.azo to Canada's - Aging Po,pu!ation.: ~ Socia~ 
Pollcy .li.lpllcat.ion., 1988. 
159see P:i.ezozoe Gauthiezo, "Canada • a Sen:i.ozoa" 1 (1991 - Autumn) C&nadia.n 
Socia~ !l':end.s 16 . 
160statiatic Canada' a demazocation of l.ow income ia not univezoaally 
accepted but ia the moat genezoally accepted. By way of contZ'aat it ia 
:i.nte:reating to note that le Conae:i.l Rational. du Bien-Etzoe Social. (CNBES) 
in Progrea dlt h Lutte contre h paU"'I"Z'ete, (octob:re 1986) 1 p. 7 publ.:i.ahed 
atatiatica to the effect that 70t of the el.dezoly poozo azoe women and 
82. 7t of the eldezoly living al.one azoe women. It ia alao pezotinent to 
note that el.igibili ty fozo legal. aid ia calculated accoZ'd:i.ng to family 
income incl.uding co-habitation fozo vazoying pezoioda of time. 
Revezotheleaa, thezoe ia no obligation on the putative "apouae" to aaaume 
legal feea. 
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A court faced with a challenge to the Quebec Legal Aid 

Act based on equality grounds may consider whether the Act 

is directly discriminatory in its treatment of the poor. It 

may further ask which sub-groups within the low income group 

are affected by the arbitrary distinction in the Act and 

whether these effects are discrimdnatory.161 

Another aspect of legal aid in Quebec worth 

underlining, given our thesis that legal aid operates to 

reinforce the legitimacy of the legal system, is the 

structure of the delivery mechanism itself. In Ireland the 

legal aid scheme remains on a non-statutory footing and is 

directly answerable to a government department for every· 

penny it spends.162 Further.more, although the Scheme allows 

161'1'here are precedents for the challenge of legal aid. prov1.s1.ona by 
interest c;rroupa. An example of thia ia the Elizabeth :J'ry Soai.ety of 
Saakaechevaa which launched. a caae ac;rainat the Saskatchewan legal Aid. 
Commiaaion Z"egaZ'd.ing the minimum fee for legal aid. that people in the 
province were forced. to pay Elizabeth !ry Society of Saskatchewan Inc. 
v. 'l'he Saskatchewan Legal Aid. Commission (1988), unreported. (Sask C.A.) 
cited. by Bogart, "'l'he Opening Door: Standing and. the Utility of 
Litigation", a paper prepared. for the second. national meeting of 
Eqaa.lity--Seeking G.roups and. the CoUZ't c.&.allengea P:rogram, October 1989. 
162conaecutive gover.nments have promised. that legal aid. would. be placed. 
on a statutory footing "in the ne&Z" future". J'LAC Z"eports that theZ"e 
were three such promises in 1992 (FebZ'U&J:'Y, Ma:rch and. June) . In 1993 we 
see the Minister for Equality and. Law Refo:rm, M:r:. Me:r:vyn Taylor, 
reite:rating this promise, replying to a p&Z"liamenta:ry question by Bamon 
Gilmore on Nov. 3:rd. and. again in a news release on November 8th. Bis 
Dep&Z"tment make assurances that it is indeed. "tZ"Ue this time" (during 
telephone interrogation. My thanks to M&irtin de Burca, Official 
responsible for legal Aid. with the Department of Equality and. Law 
Refo:rm, Dublin, for his helpful co-ope:ration and. interest) - only time 
will tell. The fact that the scheme remains an administrative one poses 
problems as Z"egard.a inte:rpretation of provisions, and. the scope and. 
pu:rpoae of the scheme See Sen. MaZ'y Robinson, "'l'he Strasbourg 
Connection", in~ Closed Doo:r, ·~:ra no. 122 at p. 27, 28. 
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the Board to employ its own staff, in practice decisions 

regarding the selection of staff to fill administrative 

posts are taken primarily by the governing Departments.163 

The Quebec Commission argues that legal aid services 
. 

are independent of political in!luence because lawyers in 

the regional and local centres have no links with the State 

that pays them. 164 The Commission simply acts as an 

administrative middleman.165 This view does not take proper 

account of the type of people who administer these services 

and the extent to which, as tax-payers and law-makers 

themselves, they have a vested interest in the system. Nor 

does it address the fact that Commission members, 

purportedly neutral middlemen, are government appointees. 

As Whyte points out in the Irish context, there is very 

little chance that the Board will, "be permitted to engage 

in activities which will embarrass the Government" .166 

163see the Foreword of the Chaixman of the Legal Aid Board, Vincent 
Landy s.c. to the 1987/88/89 Annual !!port p. 3. Members of the Irish 
Board are Government appointees and there ia a heavy representation on 
the Board. of civil servants and. lawyers, 
164'rhat the independence of the Commission and ita servants may be more 
apparent than real is evidenced by changes made to the original plan in 
1982. Until 1982 the Commission itself held the power to dete~ne the 
financial eligibility points under Art. 80 of the Loi sur l'aide 
juridiqae and they had adopted an indexation formula. A new Regulation 
in 1983 (Reglement aur l'admiaaibilite a l'Aide Juridique) introduced a 
principle of automatic indexation, controlled by the Government, who has 
not chosen to exercise ita power since 1985. 
16Ssee li'Ai.de tJ'a.:r.id:i.que au Quebec: .-ap.ra no. 102 at p. 7, "L'un des 
objectifa recherchea par ce type de structure eat notamment d'empicher 
que lea aalariea du riaeau ne aoient places dans une poai tion ou ila 
devraient aefencire lea interets de leurs clients contre l'Etat qui, par 
ailleura, lea retribue directement". 
166see Whyte "And Justice for Some", aup.ra no. 122 at p. 12. Whyte 
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In discriminating between different classes of the 

poor and by consistently using language like 'the 

undeserving poor', the 'culture of poverty' and the 'lower 

class', elite groups in society have been able to attribute 
. 

a moral status to the economically disadvantaged. These 

moral assessments have nearly always overlain pragmatic 

distinctions.167 In the discourse about poverty little is 

said about politics, power and equality. Yet poverty in 

modern society often results, not from scarcity and need, 

but because some people receive less than others. 

Inequalities result from the way power is exercised, and the 

politics of distribution that characterize capitalist 

society.168 Within existing frameworks for the treatment of 

poverty legal aid is seen as a 'benefit' rather than an 

'entitlement' and this institutional evaluation impacts upon 

a perception of legal aid and its potential uses.169 Legal 

compares the situation with that in the 0'. s. where the Federal 
Govermlll8nt provides finance :but otherwise has li tt1e to clo with the 
operation of ita neiqhbourhood law centres. 
167 See Ita tz, 1':he 'Undeserv:ing Poor: F.rom. the Ji'a:r: on Poverty to the Ji'a:r: on 
WeLfare, (Hew York: Pantheon Books, 1987) infra p. 10. 
168:riqurea quoted by G. Whyte in "Law And Poverty", LaW' and Soa:ia~ 
Polloy, (ed., w. Duncan Dublin: Dublin University Law Journal, 1987) at 
p. 90 to the effect that in 1980 the top lOt of households received 30i 
o~ direct income and this exceeds the share accruinq to the bottom 60i 
o~ households. 
169Aa Wilson J. points out in S:ingh, the dichotomy between privileqes 
and riqhta played a aiqni~icant role in narrowinq the scope of the 
application o~ the Canadian Bill of Ri.qhts - see Martland J. in Mi tchell 
v. the Queen, [1976] 2 S.C.R. 570. Wilson J. adopted an approach 
reaemblinq that of Brennan J. in the Goldberq v. Kelly, 397 u.s. 254 
(1970) where he rejects the traditional argument that public assistance 
benefits are a 'privileqe• and not a 'riqht•. 
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aid is structurally incapable of providing a meaningful 

access to justice because the standards and criteria it uses 

dictate that justice is available only in a particular form, 

for an eligible category, to certain people - thus justice 

is set and predetermined and existing social injustices are 
. 

protected because they are not perceived as being injustices 

at all. 
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Chapter 3 Bureaucratic Structure and Social 

Control 

"It aeema to me that the idea of juatioe in itself ia an idea which in 
effect baa been invented and put to wozk in different typea of aocietiea 
aa an inatzument of a certain politica:L and economic power." 

M. Foucault170 

Even should legal aid operate within a structural 

framework which neither limits the areas of law that are 

justiciable nor imposes arbitrary grounds for eligibility, 

legal aid would still fail to alleviate the access to 

justice problem in a society that makes legal aid an 

instrument of the law, subject to an existing legal system 

which is blind to injustice. The manner in which legal aid 

is administered facilitates its subjugation to existing 

dominant social values. 

I. State Bureaucracy - Controlling Knowledge 

While decrying the anonymous and dehumanizing power of 

bureaucracies, Weber was also the first to note their 

impending supremacy. Bureaucracies 1) are a form of 

controlling knowledge, 2) they orchestrate and co-ordinate 

work processes, and 3) they structure social interaction. 

Efficiency and profit are the major criteria by which 

capitalist bureaucracies are judged.171 Bureaucratic 

170F:rom "Human Nature: Justice versus Power", .Re£l.e.x:i.v. Ti.at:e.:r:: 1'he :S.asic 
Concept. o£ .Jf&n.ti.Dd, ed. !"on Elders (London, 1974) 
171see M.J. Deeqan, Americ.an .Rit:ual. Dz.ama..: Soci.al. .Rules .and CUltural. 
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decisions are both anonymous and protected by institutional 

complexity and inaccessibility. For this reason, 

bureaucratic decision-making has a veneer of finality that 

legitimates the social order it controls and limits our 

ability to envision alternative participatory forms of 

social organization.172 

Legal centralism, the view that all law emanates from 

one central source, that source being the State, not only 

disregards the other important normative forces in our 

lives, but is becoming the constructed reality of our time. 

On an ever-increasing scale, the state intervenes in every 

area of our lives and the public/private distinction seems 

arbitrary and nonsensical.173 Legal aid programmes take 

.N'e~, "A Theoz:y of American Drama and Ritual" (Greenwood. Press, 
1989) at p. 23. ~ Katz puts it "considerations of productivity, coat 
and eliCJibility have channeled discourse about need, entitlement/ and 
justice within narrow limits bounded by the market" - See Katz, s~ra 
J2.0. 167 at p. 3. 

172The tendency in bureaucracies ia to follow unwritten codes of 
conduct, or internal and private guidelines, which codes or guidelines 
reflect the interests of the bureaucracy. See FruCJ G., "The Ideology of 
Bureaucracy in American Law", (1984) 97 lla..rvard UJ:aive.raity Lav .RAinr. 1276 
- he notes in£ra at p. 1292 that rules can generate practically any 
result in a CJiven situation. 

1'731'1:&rthezmore, this division ia conveniently. manipulated to protect 
certain dominant interests - see H. w. Arthurs ~ra J2.0. 2 at p. 2-8. 
This point was brought stronCJlY homa to ua in Ireland in January, 1994 
when the Irish Supreme Court ruled that the Matri.monia~ .Jlcmae Prcteat.ion 
Bi~ was unconstitutional, not because it was an undue infrinCJement of 
property riCJhts, the CJround on which it was referred for interpretation, 
but because it undermined the autonomy of decision makinCJ within the 
marriaqe - see D. Gwynn Morqan, Irish 1'imea, January 25th, 1994. It is 
ironic that the autonomy of the family unit is asserted when it is in 
the interests of maintaining' a certain power distribution in society 1 

while it ia easily circumvented in other instances. Traditional liberal 
theory stops abort of applying' its principles within the basic social 
unit, the family (see for example Rawla) and this means that liberal 
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their place at this historical conjunction of State and 

bureaucratic power. Their internal operations are subject 

to the same decision-making processes that reign throughout 

the administrative system. They construct social realities 

-p!!<bUgh a manipulation of the discretionary scope and the 

rules of legal aid.174 

A.) Discretion 

For those who are dependant on legal aid for legal 

representation, the ter.m 'discretion' takes on a special 

significance. Much depends on how legal aid is 

conceptualized and the personal ideology of the 

administrative officer. Whether the agent sees legal aid as 

an act of public largesse, charity, an entitlement, or a 

fundamental right, contributes to his/her decisions and 

attitudes. 

The value of discretion is its humanizing influence, 

the human ability to consider different factors and weigh 

theoriea cannot addreaa the diacr~nationa and distinctions which 
affect people at their moat vulneral::>le, thua forming the baaia of 
further diacr~nation in the pUblic sphere. 
174see L. Edley, ldm;in;iatratiV"e Lav: .RA.t:b;inking Judia.ia.l Contra~ o£ 
Bureaucra~, (Hew Haven, Conn.: Yale Univeraity Preaa, 1990) where he 
deacribea three paradigms of agency decision making: adjudicatory 
fairneaa, acientific expertise and politica. Edley'a politica paradigm 
focuaea on the proceaa of aeekinq comprom.iaea among different aocietal 
intereata and groups in the courae of a comprehensive regulatory 
deciaion making, .infra p. 14-15. See alao Gronbjerg, Street and 
Shuttlea, POV"er~ and Soa.ia~ Change (University of Chicago Preaa, 1979) 
especially 'The Societal Creation of Poverty' p. 72 .infra and 'The 
Bureaucratization of inequality• at p. 134-145. 
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them accordingly in reaching a decision. Davis defined 

discretion as a situation in which the effective limits on 

an official 's power leave him free to make a choice among 

possible courses of action or inaction.175 Society is 

structured in such a way however, that, by endorsing 

administrative discretion, we are, in fact, endorsing a 

specific kind of human judgement, predetermined :by the 

system itself and the socialization of its actors.176 Yet it 

is not in limiting this discretion that we can make the 

system more just. Instead we need to influence human 

judgement and those who exercise discretion to use it in a 

different way. 

B.) Formalization of Admdnistrative Procedure I Rules that 

Alienate 

17Slt. C. Davia, D.iac.retiona.:z:y ..7Uatioe, (Baton Rouge, 1969) p. 4. 
176In Western society the dominant c:ulture ia und.niably that o£ the 
whi t.e, heterosexual, middle claaa, male and within given aocietiea the 
tendency ia towards unilinqualiam. and certain dominant :religious belie£• 
(Jud.o-Clu:iatianiam.). 'rheae az:e all human attz:ibutea that may have 
diacz:iminato:z:y impact i£ the values, or lack thez:eo£, that they endoz:ae 
az:e auppoaed to be univez:aal. Relativists tend to acknowledge that all 
cultures aapiz:e towards universality - Bill Bowring, "Can Human Rights 
fill the Gap?", (1993) !l.'he Soc.iallat La~.r, p. 7 - 8, partic:ularly hia 
z:e£erence to the · work of De Souaa Santoa. s- alao a. Weat, 
"Relativism, Objectivity, and Law" (1990) 99 ra.le Law Jou.:a:ua.l 1473 {book 
:review of B. Bez:rnatein Smith, Conti.zagezu::.iea o£ Va.lue: .&J.te.rn.ative 
Pe.rapectivea £o.r C.r.itica.l !l.'heo.ry, (Cambridge: Ba.rvard t7niveraity P:reaa, 
1988)}. Objectivism ia described by Weat aa a way that stronger members 
of society maintain their position. "Objectivism maaka both the 
neceaaity of their power for the general acceptance of their claims of 
truth .•. t.ranafo.rma social hieraz:chy and inequali tie a of powez: into 
descriptions o£ the external world", .in£.ra at p. 1474. 
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It is important to consider the implications of lass 

formal institutions for existing power structures, whether 

the solution is to dajudicialize increasingly formalistic 

structures of state agency or, conversely, to extend 

judicial protections to the administrative order.177 Given 

our use of the language of the law, with its extensive 

ability to declare unreasonable or irrational, or to 

legitimate the use of force by making it seem normal and 

necessary, it is debatable whether legal structures allow 

the detachment of 'the power of truth from the forms of 

hegemony, social, economic and cultural within which it 

operates at the present time•.178 The law, itself an 

expression of the status quo, is ill-equipped to reform our 

prejudice it is true,179 but to the extent that centralist 

law can be seen as the ability of power to authenticate its 

privileged position, then it is also true that all normative 

177aoderick A. Macd.onald, "Whoae Acceaa? Which Juatice", (1992) 7 
C&Dadiau Jour.nal o£ Law &Dd Socie~, 175-184 (book review). Macd.onald 
aclvancea an attractive argument ~or the creation o~ an alternative 
at:r:ucture w.i th • concurrent jur.iad.ict.ion • and. the taking o~ auoh meaaurea 
aa the reveraal o~ the onua o~ proo~. See alao J. Web'ber, "The 
Adjudication o~ Conteated Social Valuea: Implication• o~ Atti tudinal 
biaa ~or the Appointment o~ Jud.qea", ODtaJ:io Law Re~oz:m Commiaaion, ed., 
Appo.inf::.ing Judgea: Ph:Uosophy, Politi.ca &Dd P.racti.ce (1991) 
178rrom Foucault, "Truth and Power", Power/Knowledge: Selected 
InteJ:V.iewa and Other Writing• 1972-1977 (ed. Gordon; N.Y. Pantheon) 
aup.ra 110. 76. 
179lt ia not eaay to legialate againat the b.iaaed attitude• o~ the 
clerka o~ atate o~~iciala. See the obaeJ:Vationa o~ reaearch aaaiatanta 
working on Pro~. R.A. Macd.onald.' a ongoing Acceaa to Juatice Project, 
examining qaeationa o~ legal pluraliaa and interno:z:mativity in the 
Montr'al Small Claims Court cluring the SUllllller o~ 1993. Reaearchera 
witneaaed overtly raciat treatment o~ claimant• o~ non-Canadian 
nationality and the aometimea openly hoatile attitude o~ certain 
technician• in their treatment: o~ lanquaqe di~~icult:iea. 
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forces are an expression of soma form of power. Power, no 

matter how we organise our social structures, will always 

exist to protect its preferred social order and it is more 

important that we target the manner in which power is 

exercised, and not necessarily the institutional vehicles of 

that exercise. 

Administrative rules and regulations lend legitimacy to 

the exercise of administrative discretion, providing a 

semblance of pre-determinability and certainty and thus 

bringing the law into the administrative order.1BO The 

effect of this increased formalization is to "alienate the 

worker from the purposes of the norm she enforces. "181 

There are several versions of this alienation; 1.) the 

worker is unaware of the purpose underlying the norm she 

enforces; 2.) the worker feels bound to apply the norms in 

spite of their purposes; 3.) the person seeking a response 

from the system is alienated from political participation 

through the social institutions. 

A refused legal aid applicant is doubly disempowered by 

1SOAII Onqer explains, this is because the clominant/majority v1s1on of 
society is derived from a style of sociological juri.sprudence that 
proceeds by linking certai.n fundamental characteri.stics of modern 
society, efficiency, freedom, and fairnesa, with a particular type of 
legality and i.n turn with a particular type of enforcement mechanism, 
bureaucratic orqanizati.on. s .. R. Onqer, L&v .:i.D MDdarn Soci.ety: 1'ova.rc:f.s 
a Cri.tic~ of Social r.heo~, 23-37, 262-65 (New York: Fr .. Press, 1976) 
and discus si. on thereof in W. B. Simon, "Leg'ali ty, Bureaucracy, and Class 
i.n the Welfare System", (1983) 92 ra~e L&v Jour.na~ 1198, 1222 et aeq. 

1B1simon, ·~za no. 180 at p. 1204. 
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the decision making process within the legal aid system. By 

refusing to acknowledge the validity of their claim, the 

system seems not only to reject them, but also what they 

stand for. Not only is it therefore unlikely that the 

claimant in such a position will pursue the claim, but they 
. 

will be further isolated from 'official' justice and less 

inclined to participate in a social fabric dominated by 

these state institutions.182 Thus it is that the very people 

who are denied access to the courts are those who might best 

present an alternative view of justice. It is likely that 

legal aid contributes to social injustice in this way by 

making it even more unlikely that the alienated actor will 

become involved in other participatory social structures, 

182It ia important to emphaaize that thoae isolated fram the system are 
perfectly aware of that iaolation and will not accept the reaaoning of 
state official• at face value. Stud.iea carried out by Prof. Macdonald 
in the MOntreal Small Clatm. Court ahow that knowledge of legal right• 
doe a not cli.miniah with the level of education, income, or aex of the 
claimant. Bia atudy ahowa that thoae with aimply a high achool diploma 
were alightly more apt at correctly identifying the nature of' their 
legal problem than thoae with aome univ.raity education who had not 
completed a degree aa there waa respectiv.ly a 71t and a 59t aucceaa 
rate between theae categoriea. Reaearch revealed, however, that there 
waa a difference in attitucle clepend.:ing on the aoci.al position of the 
claimant. Thia ia evident in the figure• published concerning the uae 
o:f the mediation services offered in the Quebec Small Claima Court. It 
waa :found that among those who reported an intention to request 
mediation aervicea, persona with lower education and income were more 
inclined to uae the mediation aervicea. Those persona who had puraued 
atudiea to the CJ:GEP level or had leaa education than a CJ:GEP diploma 
were 1110re likely to requeat mediation aervicea. So too were moat 
persona who had a family income of' leaa than $45,000 per year. Where 
reapondenta had aoma university education or earned $45,000 per year or 
more, they were 1110re likely to report that they did not intend to 
requeat mediation aerviaea. The result• auggeat that it may not be that 
those with leaaer education or income are leaa aware of their legal 
entitl.aenta aa much aa it suggest• that they may either lack confidence 
in the judicial system or their own abilities to appear before a judge, 
or perhaps they have a more relational understanding of' themselves and 
othera. 
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which mioht brino about an evolution in the social order .183 

Even should we want to remove value judgements from the 

system by introducing stricter norms,184 we would 

nevertheless be unable to remove discretion from the 
. 

process. Discretion is inevitable - every rule presupposes 

some diacretion in its application. Paradoxically, the more 

rules we promuloate, the less likely they are to be adhered 

to and civil servants will prefer to follow instead, "a de 

facto code of discretionary conduct" .185 

Laoal decision makers are in fact largely unconstrained 

by forces external to their own decision making 

183s.e f'uzot.ner Uiz.Deth H. Igleai-, •st:r:uci:w:'e• o£ SubordinaUon: 
Woa.n o£ Colour at the Inter•ecti.on o£ title VII and. the liLJt.A. ROT t " , 
(1993) 28 ll&.z:.'ft..:r: C.i:r.U .Right. &ad C;i:v.i..l .r.tbe%ei.•• liav .Rev. 385 where 
abe ~~peaka o£ •at:zuctu:r:al violence' to d.ac:r:ibe the :r:elati.onahi.p between 
law and. the social reality o£ aUbozdination. Igleaia• invoke• 
1 at:r:uctu:r:al violence' to examine how legal intezp:r:etation con•t:r:v.ct• 
in•tituti.onal power and. how the oz:vanizaUon o£ inati.tutional power 
ob•t:r:v.cta ou:r: liberation o£ the relations o£ opp:r:eaaion that a:r:e 
conati. tut:ed. through the •ocially conat:r:ucted. categorie• of race or 
violence. She wzite• at p. 398 that "the concept of •t:r:uctu:r:al violence 
l.oaate• the pz:obl.em :Ln the :r:el.at:Lon•hi.p between the pz:aot:Lce• or l.egal. 
intezp:r:etati.on, on the one hand. and. the aspiration towa:r:cla objective 
ju•tice on the other" • 

184en fozmality and. the d.i•ti.notion between :r:ule• and. •t:anc:la:r:cla •ee D. 
1tennecly, "l'oza and. Sub•tanoe in Pz:ivate Law Adjudication• , (1176) 81 
.ll&z:'lit'azd Law .Rev. 1685. "l'hi.• t:r:encl towazcla fo%JD&lizati.on i• JD&nife•t in 
the £act that "•tatute• and. J:egUlation• h&v. heo01111111 mo:r:e volWIIinoua and. 
detailed and. hav. been •upplemented. by •till mo:r:e vol.WIIinou• in•truction 
man.uala that att:aq>t to explicate ~· - Simon, .upza .ao. 180, at p. 
1201. The Hacclonald. !!port, .upza .ao. 14 :r:eCOIIIIIAI'lCiec that the 
gov.~t take the nece••a:r:y -a•u:r:e• to inau:r:e the unifoza application 
o£ the ~••ibility criteria - ~ .. p. 14-86. In 1181-10, lt of all. 
tho•• caa•• accepted. would. not have been eligible under a at:r:iot policy 
of adherence to the th:r:e•hold. limi t•. 
185d.e• llo•ier• and. l'eld.thu•en, "Diac:r:etion in Social Aa•iatance 
l.eg'ialation" , (1112) 8 Jo'ti.Z:JULl o£ Lav and Soc:I..Jil. Pollq 204, 207. 
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preferences .186 The legal realist seas a rule not as a 

constraint, but as a means of' masking 'particularistic 

decision-making' .187 Sometimes the application of certain 

administrative laws is evidently arbitrary and non-neutral, 

but mora often it is indiscriminate and the rules are not 
. 

contextually informed or appropriate. Indeed, often, it is 

not even the content of the rule, but rather the personal 

manner adopted by the administrator that alienates users and 

further marginalises them. For this reason our focus in 

this chapter is on administrative agencies, namely 

immigration and social welfare authorities, and the manner 

in which state provision of legal aid impacts upon the 

unequal power relations evident in these fields. 

(C) The Example of the Regulation on Eligibility for Legal 

Aid in Quebec 

Eligibility for legal Aid in Quebec is governed by 

Regulation. FUrther to the discretion to waive the 

financial eligibility criteria, or to take into account 

other considerations pursuant to the Art. 3 and 4 of the 

Reglement sur l 'Admissibilite a l 'aide juridique, there also 

exists discretion in the evaluation of the 'vraisemblance 

186s- general.ly J. Frank, Lav aucl t:Ja. Jfoc:fAz:'Jl M'i..Dcl (London: Stevena, 
1949) &Dd. lt. Llewellyn, 1'he Br.arbl.e .&a..b: OA oar Lav aucl It. Study 
(Oc8anon, 1981) • 

187 s- f'urther I'. Schauer I RLay.i.Dg b.r the .Ra.I .. : A .P.h.:i.loaophicra.l 
D.iac:nu.d.on o~ .Ra.le .Baaed :Dec.ia.ion X.king .in Lav aucl .in r..i:f'e (Oxford: 
Clareadon Preaa, 1991) at p. 168 et aeq. eap. p. 192 .in:f'za. 
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d'un droit•,188 the nature of the service and, on occasion, 

the need for a legal service.181 

A 1981 opinion110 detailed the possible 

interprata tions, using traditional canons of interpretation, 

that could be attributed to Art.3 of the Regulation 

governing eligibility for legal aid. Art. 3 sets out the 

criteria which go to deter.mining eligibility for legal 

aid.111 According to a literal interpretation of the 

article, an applicant had to be eligible under the set 

188wu.- pa~aonne economiquement dil:favo~.:i.aee do.:i.t, pow: ricevoi~ cett:e 
aide 'tabl.:i.J: la v:raiaemblance d' un dJ:oi t ou, aelon le caa, le beaoin. 
d' un -J:Vice jw:idiqae" - AJ:'t. 4 de la loi aw: 1' aide ju~idique, 117 3 • 

181Le~aieuz'a ad:viaoJ:Y opin.ion on. the int:e~tation of the a.gul.ation 
aon.:fi~ that the t:ez:m~~ of the law ibel:f gave a diac::u:etion. to the 
c::lltaiding autho~.:i. tiea in Art. 2 and AJ:t 80. See L. Lemieux, Op.iza.ion Pom: 
~. V•z:;i:t'jcateuz:o SJWD&Z'~, Qultl:lec, 21 av:ri.l 1176, p. 2. Bl.:i.gibility :fo~ 
lecjJal aid ia c::lltt:ezmin.ed, unde~ the a.gul.ation., with .re:fe~ce to 
pa~aonal aa-ta, dabb owing, living expen.aea, the n.at:u.J:e of the 
aeJ:Vicea zequeat:ed, the 8peaific :facto~• and ci~owut:ancea of the caae 
in light of the poaaible con.aequencea of the caae :fo~ the applicant. 

110see A. G. B~odew:, Op.:i.za.ion pour u CaDIID.:i.aaion Dea Servicea 
Ja.z:id.:i.t&WU, le 30 aeptemb.re 1981. 
191'l'he 1181 opinion J:elied on. a n.um'be~ of diffeJ:ent int:e~:r:et:ative 
app~oaabea the hiato~ical app~oach, the mo~e global ~lea of 
int:ezp~ta tion i.. e. the Mi.aohi.e~ and t:he Golden llulea 1 t:he 
Int:ezp~tation Law, the contest and, f'i.nal.ly, t:he p~acti.ce of' the 
Commiaaion.. 'l'he p~acti.ce of' the Commiaai.on. p~oved eapeci.ally 
aon.vi.naing, auppo~tin.g the conclua.:i.on that un~.:i.tt:en aoc::llta of p~aotice 
can. be aa n.ozmat.:i.ve aa lecJ.:i.alatively pJ:'01DDlqated law, while enjoying 
none of the aa:fegu&%'da of public aoaount:abili ty. Dea lt.oaie~• and 
l'eldthuaen. ~it:e that dav.:i.ati.on :f~oa wzo.:i..tten. ~lea, aa we aee in the 
Commiaa.:i.on.•a :failw:e to adhe~e ~igidly to the el.:i.gibility ~it:e~ia, ia 
delibe~ate and :r:eflecta the inte:r:eata of the bu:r:eauc~acy itael:f and that 
of individual bu:r:eau~ata, a'V:PJ:& no. 185 at p. 221-222. 1\ulea of 
atat:utoJ:Y inte~:r:et:ation have evolved within. the libe~al f~amewo~k to 
c::u:eate an image of c::llttezmin.able law and judicial n.eut~ality. See 1\. 
C~oaa, Stamto.z:r IDt&z:.p.retation (London., 1987); 1'. Bennion, .Bema.ion on 
stamte .r.av (Longman, 1990). Bennion. argue• that ~lea of atat:utoJ:Y 
intezp.ret:a tion a:r:e incozpo~a t:ed at the leqiala ti ve level by the cb:a:fte~, 
who aubaequen.tly lecjJialatea in acco~ce with hia knowledge of t:heae 
judicially :recognized intezp.retative noZIIUI. 
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financial criteria of the regulation detailed in Art. 

3 .14 .1, and any of the conditions listed in Art. 3 .14. 3, 

could render the applicant ineligible. The jurisprudence of 

the Commission and the axistanca of discretionary powers in 

the law, led Brodeur to comment 

De ae qui pric:siade, on peut dlldui.J:e que 1' aide jw::idique a pu it:re 
acaozdae a dea peraonnea qui dltpaaaent 1•• -ul• barimea :financier• de 

1 • aide jw::idiqae et qu. • e11e a auaa:.L •tit J:e:fua.. a daa peraonnea qui 
ava.ient daa riMB!WI beJ:vlom•dai.J:ea en -..oua daa aeula bazeaea d • aida 

jw::idiqae.192 

Brodaur thus showed the extant of the powers vested in 

individual members of the Legal Services Commission in 

deciding whether to attribute legal aid or not. While this 

discretion facilitates the administrator's refusal of a case 

which he judges without sufficient merit, it is not so 

illustrative of the manner in which legal aid maintains the 

established order as the discretion accorded under the 

vraisemblance du droit grounds of the Legal Aid Act. 

Four types of cases are refused on vraisemblance du 

droit (appearance of law) grounds by Legal aid lawyers: 193 

1.) cases which are prima facie not justiciable; 2.) Appeal 

cases where legal aid may only be granted if there is a 

question of law and not if the question is one of fact; 3.) 

192~& at P· 18. 

1 93yy thanlr.:a to Prof. J.tatherine Lippe1, UniWtraite de Quebec a Montria1 
and ex.......,.r of the C:omi te d' Appe1, :for her ina:Lgbt:ful coaaenta 
concerning th:i..a part of my reaearch and :for her valuable time. 
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Cases where a refusal to qrant legal aid at first instance 

(i.e. before appeal) was motivated by the leqal aid lawyer's 

judqemant of the facts, even though these facts should be 

judged by the Tribunal in question and not by the legal aid 

lawyer; 4.) Test case type requests for legal aid where the 

objective is to change the law. For our present purposes we 

are interested in the last two, as they are mora likely to 

impede cases which challenge the existing social ordar.1g4 

A large number of cases are refused because tha lawyer 

making tha deta~nation doas not see the case as meriting 

the axpandi tura of the tax payer's money. 195 Value juclgmants 

are vary difficult to analyse from the files given the 

19"Empi%ical.1y it ia v.t%Y di.ff'icul. t to gaup juat how arhi U&%i1y thia 
di.acz:eti.on ia uaecl. A majo% obatac1e in the context of' legal aid ia 
that an enozmoua nwabe% of' oaaea &%e ze.fuaed on economic CJ%Ounda. O.ften 
legal aid 1awye%a ze.fuae to uae their l.im.i. tecl diae%eti.on to g'%ant legal 
aid when the applicant doea not .fall undar the liai t. s- .for exuaple 
~ deaiaiona of' the Appeal• Coaa.i t~ of' the 5th of' Hay 1993. 1. ) 
~ci.aion Ho. 22382 1 a clai.a to appeal a daci.aion of' the Coaai.aa.io.a a La 
San#» e~ a La secur.i I» da uava.i.~ da QaAii:Nio zef'uaing her on CJ%ounda of' 
.financial eligibility even thouqh ahe waa only barely beyond the $245 I 
.-k limit allowed under the .financial threahold. The Legal Aiel Cent~ 
did not elect to uae the diacreti.on it had under Art. 3 of' the 
Requlati.on governing admi.aaihility1 pre.ferrinq to fetter thia diaczeti.on 
by adopting the aet threahold aa a rule of' thumb. 2. ) In ~ci.aion no. 
22383 the applicant waa zef'uaed legal &id in a Convention zef'~ caae 
by the Legal Aid Centre 1 where the c1&imant • a income exc::eeded marginally 
the $170 I week provided .for undar the proCJ% .... .for a ai.nqle peraon 
without dapendenta. 3.) Li.:tewiae, in ·a third conaecuti.ve ciaci.aion 1 

~ciaion no. 22384 1 appealed to the -.viaion Coaa.it~, the divorced 
JDOther of' two aougbt legal aid to help her c1ai.a an i.nczeaae in her 
maintenance allowance and waa zef'uaecl by the Legal Aid Centre heoauae 
her inaoa. barely ezc::eeded the pezai ttecl $230 I week. In each of' theae 
appeal• the Reviaion CODIDi. ttee overruled the Legal aiel Centre • a deciaion 
and through ita application of' Art. 3 authorized legal aiel certificate• 
in each of' them. 

195Tbia attitude permeate• the entire aocial welfare ayatem - see "Vivre 
Selon Hoa Noyena" 1 L'ai.cr. J&u:.i.diqae: .vpra .ao. 102 at p. 51. 
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number of refusals each year. 

sea why legal aid was refused is not a vary scientific 

exercise. 196 Changing politics within the Legal Aid 

Services themselves complicates the process.197 

II. Decision Making and Lega1 Aid in Action 

The politics of the Quibac Commission of Legal Services 

and the Irish Legal Aid Board in relation to irmdgration law 

and social welfare law are informative because they involve 

social groups that have traditionally had little say in the 

creation of law and little opportunity to challenge its 

applicability to tham.198 The Canadian and Irish authorities 

196It J.a c1ear ~z:oa the Azmual. Repoz:t. o~ the Legal. Aid. Boaz:d. that the 
vaat .. joz:i ty ze~uaal.a az:e made on ~inanci.al. e1igihi1i ty gz:oun~. The 
~992 a.,poz~ &bowa that about 66t of deciaiona of the d.izectoz: genez:al 
az:e appeal.ed. OD theae gz:o~. 
1970a.ti1 zecen.t1y it waa the unwz:i tten po1icy of the ataff that the 
financial. thzeahol~ weze not to be atz:ict1y adhez:ed. to due to the 
ex~ ~hip that would. ze~t. In the 1991 Jtepoz:t we ... an 
incze- of 29. 91t in the numbez: of aa.ea accepted. within "adadaaihili te 
campl-....taize" categoz:y. At p. 157 o~ the Bapoz:t the COIIIDiaaion 
unc:lltz:linea the ~act that in (1990-91) 1,640 couple• wez:e admitted. on 
theae grounu, but theiz: rtrVenue waa below that o:f the levela aet by the 
'aec:n:az:i te du z:ev.nu 1 lawa. l'ollowing a z:ecent change in intez:nal. 
politica applicant• az:e now being z:e~uaed. moze categorically aoro•• the 
boaz:d.. 
198In &uz:ope cez:tain i.Jamigz:ant populationa have been ezc1uded. ~z:oa the 
law making apparatua becauae o~ the d.i~ficul. ty in gaining ci tizenahip 
z:ighta and. conaequent1y voting righta. In Gezmany, ~or example 1 

citizenahip ia maz:ked.ly ethnical.ly deteZIDined. and. ao Taz:ka who have been 
bz:ouqht up in Gezmany have no ci tizenahip right•. Thua in Gezmany 1 

wbeze there ia a p~nant notion o~ the •gueat woz:kez:' i.e. worker• 
explici t1y zecz:ui ted. to aupply a apeci~ic labouz: ahortaqe and who entail 
none o~ the normal aocial coata o~ w.l~az:e, education, heal.th etc. 1 the 
combination of thia policy and. an ethnical.ly baaed. z:ight to ci tizenahip 
c:ul..minatea in a raciat aocial. environment - aee fuz:thez: J. 1\ex, Jtacre 
.Rel..atio.wr; and. al.ao 1'.be Ghet:= and. the 'DDdAizc~ .... : Zaaaya OD Jtacre and. 
Sooial. PoLicy, (Alderahot, 1988). Theze remain• an en.o:r:moua d.i~f'ez:ence 
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evidence a dichotomous approach to legal aid. This 

dichotomy illustrates how legal aid is used as an instrument 

of social control. 

Immigration law rejects the conception of the 

individual as rights holder.199 Conversely, a notion of the 

autonomous individual is used to justify the courts 

treatment of poverty and social welfare issues. In 

immigration cases, legal aid practice shall be shown by 

tracing the changing policies regarding applicants for 

refugee status in Canada200 and in the Republic.201 Al5 

regards Social Welfare cases, extensive new legislation was 

introduced in 1989 in Canada, and consequently, many of its 

provisions are still being interpreted for the first time. 

This allows soma scope for an analysis of the way in which 

legal aid is used to maintain or challenge the status quo in 

:between the electorate• of Northern &urope and the population and each 
European country containa a aignificant diaenfrancbiaed cOIIIDUni ty. Thia 
haa a detrimental ilapact on the ability of Uaiqrant qroupa to organize 
po.li. tically and their reaponae to hoat:i.li ty 1 if' any, auat tie non
political. 
199n. notion of a national CODIIIIIJnity with a bundle of righta denied to 
non.......,.ra ia inconaiatent with the univeraality of rigbta. The alien 
haa no righta ezcept thoae given by the government - Wani I.J. •riction 
in IDaiqration Law• 1 (1989) 11 ~•o .Law .Rav. 51, 115. s- alao 
Schu:pf, • Judicial a-view and the Political Qu.eation: A l'w\ctional 
Analyaia•, (1966) 75 r&Le Law Joazual 517. 
200citizenahip ia not a factor in detezmining eligibility for leqal d.d 
in Canada or in Ireland. 
201zreJ.and i taelf' haa a very amall Uaigrant population, an Uaiqrant 
being d.afined aa a reaident of a country who ia not a citizen of a 
'D!eJDbe%' atate of' the European COIIIDUni ty. There are major difference• 
between European countriea regarding citizenahip and the iaaue ia no 
longer a national one, even if how we d.afine Rational identity ia a 
matter of aocial proceaa, and variea from one country to another. 
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the interpretative process.202 

A.) Appeals Aqainst Refusal of Legal Aid in Immigration 

Cases 

i. Qu&bec - The preponderance of immigration appeals 

cases before the Comite d'Appel prior to 1989, is explained 

by an out of hand rejection of applications for legal aid in 

order to appeal decisions of immigration officers. Refusals 

were based on the subjective knowledge of the lawyer.203 

202.a. all social w.lt'aze z:ecipient:a are autoJDat.ically exempted t'zoa 
00111pliance with the t'inancial CJ:itezia, these t'inancial CJ:itezia cannot 
be u.ecl to Bl&slr.: othez ju~t cal.ls, azguably 'polit.ically' oz 
'cul.tuzally' mot.ivatecl. One sees, howwv'ez, a zegulaz flow of CIIUies 
bet'oze the Appeals Coaai t~ wheze z:ecipients Ulldez the new seCUI.'i te de 
~u pZ'OYisions aze z:efusecl leqal aid :because that aid is z~qu.ized t'oz 
a z:e-on which the administzat.ive stat't' aonsidez not to bt· 'a 'besoin 
essent.ial'. See, t'oz example, Decision 22353 ot' 5/05/93' wheze the 
continuat.ion of this pzactice is evident, despite a decision ot' 
21/03/90, wheze the Coaaittee quest.ionecl tzadit.ional juzi.pzud.ence 
applying A.J:t. 3 ot' the :Requlat.ion gcm.Z'DJ.D.g' admissibility to those in 
z:eceipt ot' social aid. A.J:t. 3 lays down that it is pzopez to considez 
the nat.tu:e ot' the case and the seJ:Vi.ce z:equ.ized and to take into account 
the COD8equences of these t'oz the pzotection of the pezson and theiz 
need8 when applying the admissibility CJ:i tezia. The Coaai ttee zefezz:ed 
to it:a Decisions 17013 and 9879 to illustzate its pzactice of zefusing 
leqal aid in CIIUies whez:e the seJ:Vi.ces zoequized were ot' a coaaercial 
natuze i.e. a will oz a moztqap ag~t, deciding that a ncipient of 
social aid was autOBI&tically eligible t'oz legal aid upon proof' of 
vraisemblance d:u droit and the need t'or a legal service. 

203one co-nentator noted how, d:uzing a period ot' time, thez:e ...-cl to 
be a poliay ot' z:et'usinq leqal aid to people fzoa 'l'lu'Jr.:ey :because the 
leqal aid lawyers considered that a 'l'ln'~ish national did not have a 
priBI& t'acie claim to refugee status. In one such case it was held that 
even though a pezson seelr.:inq ret'uqee status was in a sim.i.laz position to 
an accuaecl person in a criminal case, it was nevertheless necessazy to 
show, not only a need for a leqal seJ:Vi.ce but also the appeazance ot' "un 
bon dzoi t i. invoquer ou i. t'aire valoir" • This despite the juzisprudence 
ot' the Coaite that A.J:t. o1 of the Leqal Aid Act should be intezpret:ecl 
disjunct.ively 'en mat.iere penale et CJ:im.i.nelle' and the view of the 
Coaitlt that the elements of these case types that caused them to merit 
special protect.ion (e.q. possible loss ot' liberty) weze also pnsent in 
imm.iqrat.ion ea•••· See Decision 16917 at p. 3. 
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The Camita d'Appel, inundated with appeals, advised that all 

Convention refugee cases ba traatad as prima facie 

'vraisamblable' .204 The jurisprudence of the Comita d'Appel 

has said time and tima again that: 

1'6valuation da la VJ:aiaemblanae claDa UD daaaier danne dait itre 
effectwie da facron 1~ et pnereuae en fonction ciu aecteur d.u droit ciu 

daaa:i.er pour lequel l'aida juridique -t dem•ncllae. L'avocat, a cette 
occaa:i.on, ne dai t paa • 'eriqer ~ juge d.' appel, mai• dai t plutot 

evaluer •i la cauae - plaide. 205 

Continuing abuse of this discretion is testified to by the 

fact that appeals are still being brought by claimants 

against refusals on vraisembLance du droit grounds in 

immigration matters.206 

A laltyer 's willingness to participate in a legal aid 

204xn a 1989 deci•ion the Coaite aougbt to d.iatinguiah an earlier 1987 
deciaion requiring the conjUDctiv. reading of Art. 4 in Conv.ntion 
1\efuqee ea••• and., therefore, the neceaai ty to eatabli•h both a 
VJ:aiaemblance AND the need. for a leg-al aervi.ce. Referring to the 
aituation at the time of the deciaion, in relation to Tu.rkiah iamigrant• 
in particular, the Coaite felt that the deci•:i.on in the caae ahoulc! be 
limited. to the facta of the ca•e (Between June 1986 and. October 1987, 
aome 2,000 Tw::kiah citizen• arriv.d. at the Canadian border, the majority 
of thelll to Quebec, claiming iamigrant •tatua) aaying that "La nature 
mime de• procedure• da d.etlu:mi.nati.on ciu •tatut de ref'ugi.e, ont convai.ncu 
le Ca.ite que la ripreaentation par avocat ••t, clan• le• ci.rcon•tance•, 
neceaaaire au rtlv.ndi.cateur ciu atatut da rifugie af:i.n de faire valoir 
pleina.nt aon droit. Dan• un tel caa, la vraiaemblance da droit ae 
trouv. a •• confondre, au •en• da 1 1 article 4, av.c le be•oin cl' un 
aervi.ce jurid.ique". 

205see Deci.aion 22235, 14/04/93 where the Com.ite refer• to th.i• 
principle a• ' juriaprudance con• tan te 1 • Bev.rthele•• , legal aid. wa• 
often refuaecl in the abaence of a per•onal audience with the applicant 
from a -re reading of the daciaion aought to be appealed. and. without 
any attempt to v.rify the adequacy or authenticity of the proof 
•ubmitted. a• a baaia for auch a d.eciaion. 
206see Deci•ion no. 22772 of 14/03/93 and. Decision no. 22442 of 
19/05/93. 
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schema will depend on his opportunity costs. There are 

incentives to take on legal aid work where tariff rates 

cover variable costs and contribute to overhead costs. A 

legal aid case will only be worthwhile for a lawyer if he is 

paid his marginal opportunity cost. By ensuring that these 

fees are kept to a minimum, one asks the lawyer to balance 

his utility by offering as minimal a service as possible.207 

Refugee Appeals are lost for these reasons and justice is 

done. More importantly nothing really changes and gains 

from the swing of the 1989 decision are lost on the 

roundabout of a cut in fees to practising lawyars.208 

After the Comite d'Appal 's ruling in 1989, Montreal's 

Community Legal Aid Centra, taking advantage of the complex 

situation occasioned by changes in the Immigration Act, sent 

a memorandum to all those private practice lawyers who 

received mandates to work in the area of immigration law, 

207unda:~: an economic anal.yaia it: ia not: -~~.i.cient: ~oJ: a 1awyez: t:o devote 
qua1i i:y t:.i.me t:o imaaiqJ:at:ion ea-• in t:heae ciz:cwutancea. 'l'he nob1e 
p:~:o~eaa.i.on ia, in -~~eat:, ~oJ:ced. t:o compz:omi.ae, at t:heiz: c1ient'• 
expenae, by accept:inv- t:he mandate but zoec:yc1inv- veZ'ba1:i.a llllldiOJ:anda oz: 
cloi.n9' C0111p1ete1y inadequate eaae pzoepaz:at:ion. 'l'hi.a ai.9'ht exp1ain 
comp1ai.nta ~J:oa Zlllp1~t ancl %Jami.9'J:ation o~~icial.a, :~:eaponai.b1e ~oz: 

de~end.:i.Dg' t:he State' • J:U1inq in judicial z:evi.ew p:~:oceedi.Jl9'• o~ d.eciaiona 
in Convention Be~uq .. eaaea, that counae1 ~oz: t:he app1icant ia uaual.1y 
badly ~ and o~ten ill-acquai.ntecl with the p&J:ticu1&J:iti.ea oL t:he 
eaae at b&J:. s.. Lw:t:heJ: lt. Li.ppel , in her coamentary on '1'homaa ' paper 
on '1'hatcheriUl ancl acceaa to Juat:ice in Bri tai.n, (1990) 10 W.i..zu:Uro.r 
re·~ o:E ~c••• to Jwrt.i.oe 53", 535. 

208woulcl the•• qual.ify a• '•econdary rule• • within B. A. B&J:t' • view 
that -condary J:Ule• a:~:e the J:Ulea t:hat v-overn the introduction, 
IDDdi~ication ancl control o~ 'J:Ule•' , pZ'i.mary po•i tive law, ancl t:hua 
account ~oZ' the continuity o~ the lev-al ayatem? See ~urtheZ' Utz ~· 
DO. 11 at p. 27. 
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announcing a unilateral reduction of SO% in the fees 

payable. 209 Although one may attempt to justify these 

cutbacks by reference to the streamlining of the process, 

resulting in the removal of a stage in the application 

procedure, an analysis of the costa and work involved and 

the natura of the cutbacks, shows that there is no degree of 

correspondence between the two. 210 Hare political force 

prevents change in the protections available to immigrants 

which might result from increased legal aid availability for 

immigration appeals. 

It seams ironic that, as soon as legal aid was granted 

automatically for refugee determination procedures, the 

immigration process was streamlined. Decisions are now 

taken by the Refugee Board and appeal from those decisions 

is by way of judicial review. Coincidentally, fees payable 

to lawyers who accept legal aid mandates in immigration 

matters have dropped. One possible conclusion to be drawn 

from this is that the Quebec government are reluctant to 

assume the costs of defending refugee applications .211 As 

209s .. the intezvention o~ Nad.ame J. Caron, Deb&u de ~'.a.•emb~ee 
Naeion•te, le 8 juin 1993 (CI -1976). 

210oiaauaaiona with lawyer• practici.ng' in thi• ~ield ahow that where 
they uaed to be paid $300 ~or a hear.i.Dg on the JDerita o~ the caae, they 
now J:eellli ve $136. SO, and wherea• they uaed to receive $450 ~or an 
application ~or leave to appeal, thia haa now been reduced to $304. 
Thank• to Jfe Baton l'reidman ~or di•aua•ill9 thi• with me and givi.ng me 
hi• opinion• on the qu.e•ti.on. 

211rollowing negotiation• the expen•e• inaurred by the Leqal Aid 
Coaai.•aion in ~unding clai.Ju ~or re~ugee •tatu• are now •••umecl by by 
Bmplo~t and Izam:.i.gration Canada ~or the period between. November 1992 
and the introduction o~ the new law c-86, wh.ich eliminate• a •tage in. 
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announcd in parliament, a stage in the procedure has been 

eliminated for which legal aid is no longer required, 

reducing considerably the •vertiegineux' costs of legal aid 

in immigration cases.212 

An inability to address the humanity of individuals 

seeking to immigrate or to question the legitimacy of legal 

fictions such as sovereignty, is characteristic of 

imndgration policies. As Wani points out, legal fictions 

abound in imndgra tion policy. 213 These fictions serve to 

reconcile imndgration policy with perceptions of what is 

constitutionally permissible. Dobson-Mact,214 for example, 

relies heavily on the argument that the equality provisions 

of the Canadian Charter only refer to those people present 

in Canada. 215 Thus it cannot be applied to discrimination 

the p~ - aee furthe:r Legal Aid in Quebec, .811pra no. 102 at p. 11 
21211. Rtia:Llla:rd, Dlibau de ~ ...... ..,~.. Jfat.iona.le, le a juin. 1993. 
Accordiq to Mr. rtemi.11a:rd, :requeata foJ: leqal ai.d i.n. i.mm:igJ:ati.on. caaea 
had been :r:eciuoed by 20t i.n. the fi.J:at half of 1993, and thi.a on. the heel• 
of aubatan.ti.al i.n.cJ:eaaea i.n. the n'l:llllbe:r of caaea i.n. pJ:eV'i.oua year• . 
Becent atati.atica con.ce:rn.in.g thoae claimll b:rought to the Befugee Bo&Jt:d 
ahow that 40'6 are :refuaecl, and upon :r:eview 20'6 of the- in.iti.al 
deciaiona are over:ruled. Bot aurpri.ain.gly, it i.a i.ncreaain.gly di.ffi.cult 
to find a lawyer willi.n.g to accept a leqal ai.d JD&nda te. 
213s. deal• apecifically wi.th foUJ: auah fiction&, the legal fiction of 
aov.:reigu.ty, of entJ:Y, diati.n.cti.on.a between concept• of detenti.on. and 
pun.iahment, and criminal an.cl civil categor.iea, and the concept of the 
n.a tional coam1n.i ty, aee fUJ:theJ: I . J. Wan.i ~ "Ficti.on. in. IIIIIDigra tion Law" 1 

(1989) 11 cardozo Lava.r. 51. 

214see A. Dobaon-M&ck, "Independent IIIIIDigrati.on. Selection. Criter.ia and 
Equality Righta: Di.aoz:eti.on, Di.acriminati.on. an.cl Due Proceaa" 1 (1993) 34 
C&h:i.er• de .Dro.it 549, 563-570. 
215Aa wydrzynaki. ao logi.cally explai.na, i.mm:igrati.on lawa are i.n.t:roduoed 
to diacri.llli.n.a te, and an. appli.ca ti.on of equali. ty principle• to 
i.mm:igrati.on law would "undel:IDin.e i.mm:igrati.on law completely" - See C. 
'll'yclzozynaki., Cllaad.i.an .I'mal.ig.rat.ion Lav &Dd Proceda.re, (Aurora: Canada Law 
Book, 1983) at p.4&7. 
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in imm.igration determination proceclures dealing with those 

not present on Canadian territory, yet the ~iction o~ entry 

as a valid determinant of a rights question has little to 

recoamand it it is irreconcilable with a theory of 

inherent rights.216 

Immigration policies provide a blatant mani~estation of 

the nexus between law and politics. In Managing 

Immigration: A Framework for the 1990s, Immigration canada 

writes in an introductory piece that: 

C&nadiana a:e conaezned. U,Ou't the g7:0wiq coai:a o~ i.a.grai:ion, 
and Boui: the inczeaaecl p~••ing' clalaya ~o~ t:hoae who wani: 'to come 'to 

Canada. They wani: 'to be ~ 'that i.a.pai:ion ia managed. p~ope~ly 'to 
b~ing' the greai:eai: aocial and econcai.o bene~i u 'to all 1:e9iona o~ the 
coun~ .•• They wani: 'to be •~ 'that p~••~• on i.a.grai:ion and ~&gee 

ayat:... clo noi: 1Uldez:mine ~ &bili ty 'to ~o~ 'the ~ea and 'to claal 
~i.zaly with thoae who would &buae ~ gene~oai ty. 

The report stresses throughout the need to protect 

Canadians from abuse of their generous system by a growing 

number of dishonest immigrants. 217 The bureaucratic 

organization of ~gration control is becoming increasingly 

entrenched. New legislation moves away from independent 

216s- L. T~ibe, ..ll.lle%1can eoza.t:iazt:ion&l. Z...v, (Hew Yo~k: The Founda-tion 
P~aa, 1i88) p. 108. 
217nwe .aat enau~ thai: ~~nala, te~o~iata and ~le~• do not have 
the oppo~i:uni ty to take ad:vani:age o~ inczeaaecl p~••~• on our 
i.a.grai:ion ayatem .. vigilance ia neeclacl 'to ena~ t:hai: Canadian aociety 
ia p~oi:eci:ecl ... • izdza. s- alao A. Dobaon-Haok, .-qpra zao. 21C ai: p. 
561 whe~ ahe ~~utea the ~nt, ~o~~ by Walter Chi Yan Tom. in 
"Bqual.i. ty llighta in the l'eda~al I~t !lllllligrant Selec-tion 
Criteria•, (1i90) 31 c.ahi~• cr. Dro:U: C77 1 t:hai: i.a.grai:ion aeleci:ion 
baaecl on Canada'• p~aeni: labour neecla ia d.ia~illinai:ozy. Dobaon-Hack 
•UCJ9e•'ta thai: it all depencla on how you view i.Jamiq~ation - aa a 
~~ ta.nt aerviae, or aa an international fozm of equalization. 
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decision makers to an administrative decision making 

proaess.218 Although the five eligibility criteria to be 

applied by the Senior Immigration Officer under the new 

procedure, are 'objective' and do not involve the discretion 

of the officer, it has been pointed out that "criteria can 

be 'objective', in that they rely on facts, but at the same 

time the facts in question may be contested" .219 'l'o guard 

against the reintroduction of judgement calls into the 

process,220 the Committee recommended that there be explicit 

instructions to officers that, where the facts are contested 

by the individual on reasonable grounds, that the case 

should be referred to the Immigration and Refugee Board.221 

It is significant that personal judgements and the 

discretionary exercise of power within the immigration 

procedure is removed from one limb of a process that assists 

challenge to a negative decision (within the legal aid 

218s.. tiMI 13th R!poz:t o~ the Standinq Senate Couaittee on Soc1al 
Af'~aiz:•, Science ancl 'l'echnoloCJX, a z:epoz:t on Bill C-86 pn•ent.ecl to tiMI 
Senate on Monday, Decelllbez: 14th 1992. 
219senate bpoz:t, U!£:ra. 

220J'ollowio.g t!Miiz: z:emoval fz:oa the cleciaion makio.g pz:oce•• qov.z:ninq 
the attz'il:nation o~ leqal aid. 
221Tbe exez:ciae o~ diacz:etion by the Boaz:d haa itael~ been the aubject 
o~ CSOiltz'ov.z:ay in the z:ecent paat. The Boaz:d ia compz:iaed of qov.~nt 
appointee• ancl thez:e hav. been alleqationa that boaz:d o~~iciala hav. 
been -tio.g aecz:etly with o~~ic1ala o~ lllaiqz:ation Canada to ahaz:e 
theiz: opinion• o~ claimant• with tz:iJ::nanal lllelllbez:a. See the a...ette, 
'l'huz:ad&y Septembez: 2nd, 1993, ancl Sept:embez: 4th, 1993, when the 
alleqationa made wez:e baaed on intez:nal boaJ::d. document• obtained undez: 
the ~edltz:al aoceaa to i~oz:mation act. Cez:tai.nly the ~act that in 
Quebec lllaiqz:ation Canada and the Jte~uqee Boaz:d az:e ~ound in the aame 
buildinq doea nothinq to cal.a doubta aa to the Boaz:d • • independence oz: 
object! vi 1:y. 
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system) but is subsequently re-inserted, under a different 

guise, at another level. 

ii. Ireland - In Ireland the immigration authorities 

have absolute discretion in the granting of residency 
. 

status, making it futile to establish procedural 

antitl .. nts in national law to limit its axarcise.222 

Ireland is a party to the 1951 United Nations Convention 

Relating to the Status of :Rsfugaes . and to its 1967 

.Protocol,223 but no legislation has ever bean enacted to 

implement these provisions into domestic law.22C The 

222s- P. Glenn, Stz~• at the Gate, (Montzeal: Blaia, 1992). 
Addzeaaing aD Amlleaty Intez.uat.ion.al Co~eJ:ellce on Iriah Aaylua Law at 
Trilli ty College in October 1993, Senator Dus x.ville told how -ylua 
aeekera ... ze not int'ozmed. of the p:r:ooeclu.l:ea an.cl ... re not giv.n. usy real 
oppo~ ty to vindicate their 1 right&' before the court or i~oZ'JI*i of 
the ~on.a for a.egat.ive deaiaiona. 

223Art.iale 16 of which guarus~a "the •- treatment - a nat.ion.al ill 
matter• pertaillinq to acc:eaa to the Court&, inalud.inq leqal -•iata.Dae" , 
which -us• 1 in effeat that refuqeea who aatiafy the eliqibili ty 
criteria would be ent.itled to the benefit of usy Iriah aaheme1 ahoulcl 
the COD.veDt.ion be given force of law ill the jw:iacliation. The on.ly 
eziat.i.Dg' proteat.ion for refuqeea under the Con.vent.ion ia the -•w:an.ae 
of the llilliater for Juat.ice that the proviaiona of the Conv.n.t.ion would 
be honoured in a letter add:r:eaaed to the United Rat.iona Bigh 
CCIIDIIII.iaaionezo fozo Refupea ('O'NBCR) in 1985. TIU.a • gent1eJ~~o&D • • agz:,....nt' 
ia felt by the Depaz:tm.nt to be auffiaiently binding upon it an.d to 
affoz:d adequate pz:oteation of ref'ug-• - See further .l'.Dterc:.wgart:ma.rlf:a.l 
Ccmait:t:ee OA No.u.-Ir.:.t..J:& Nat:io.r&&.l.a 1 Report on Applicat.iona for Aaylua 
(Dublin., 199C) . 

22CLikewiae no effort• have been made to introduce Art. 1C of the U.N. 
~ol.&ratiOD o:L t7A:i."CJW.raa.l .Rig.ht:a a.a.c:l ftmdament:a.l ~ (19C8) whic:h 
give• the riqht to •-k and enjoy fz:eec:lom from peraecut.ion or the 
aubaequent Geneva Conv.n.tiona an.d Protocol•, which give right& of acc:eaa 
to legal advice and to aD intez:preter, into doa.at.ia law. Without auch 
legialation they aan have no clireat force in Iriah law. The failure of 
Irelan.cl to implellla.tlt the 1951 United Ration• Convention relatinq to the 
Statua of Refuqeea in doa.atic law -ana, ill effect, that "the Iriah 
Refugee or -ylua aeeker haa no protection under Iriah Law", ... G. 
l'i tzgerald, a.ga.laj,ug .R&cr.iaa: .Raf~ec::tio.u.a OA .Raoiam a.a.c:l the Zri•J:& 
(Dublin: Attic Preaa, 1992). The .J:a.z:o;pean Co.nvaut:io.u. o.n .B'I:I:maz1 .Rigfat:a 
doea not guarantee the 1 right • of aliena to enter, or to reaide in, a 
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legislation governing immigration in Ireland, the ~iens Act 

1935, contains no ra~erenca to refugees. The Department o~ 

Justice there~ ore considers that it is under no obligation 

to consider asylum applications and their process in the 

past has 

practice. 225 

consequently bean • purely administrative 

There is no appeals procedure and reasons are seldom 

given when a decision is negative.226 Any decision taken by 

the administrative agency in charge o~ immigration matters 

is subject to judicial review227 and to applications ~or 

habeas corpus, but the courts have generally bean willing to 

give a wide measure o~ discretion to the M1nister in cases 

where the pub~ic good is cited as a grounds ~or ~ efusal.228 

parti.au.laz: aountzy, nor cloea it zecopiae a right to political aaylwa -
•- :fw:tber a paper pzoepazed by Wolf'qang Stz:oaaaer, Seozetariat o:f the 
BllZ'opean COIIIID.iaaion of' Bwaan lliqhta, relied. upon in an &ddz:eaa by .:rane 
Lidd.y, the Iriah Jtepz:oeaent&ti.v. to the :.V.Z:Oopean COIIIIDiaaion of' Human 
lliqhta at a conf'ez:oence on the Leqal a-die• !qainat Racial Attack and 
DiaOZ'im:i.n&ti.on, :.V.Z:Oopean COIIIID.iaaion Of':fioe, Hov. 26th 1993. It waa all 
too al.eaz: :froa oral contz:oibutiona to thia conf'ez:oence that the available 
~e• weze v.z:oy reatz:o:i.cti.ve and noz:mally only enf'oZ'Ce&ble in 
cozm.eoUon with •ome other poliUca11y :favoUZ'ec:l policy. In Ireland, :for 
example, provi•iona have I:Mten made :for UD:fair diamiaaal due to race, 
there are no zemediea :for di•CZ'im:i.nation in getting the job in the :firat 
place. 
225s .. fUrther Iaeult O'Malley, "Giving the aaylaa-aeeker a meaa\JZ'e of' 
pZ'Oteotion• in the .I.Z':&..h !'~, Tueaday, Av.qwat. 17th 1993. 
226Thez:oe ia no independent aCZ'Ut.iny o:f · i-=i.g'Z'ation deciaion• and in 
oJ:dar to aomply with BC law on the :free ~t of worker• the Ir:i.ah 
Hiniater :for .:J'uati.ce, then KZ'. Ray B\JZ'ke !'.D. , waa :forced to eat&bliah 
an RC Aliena Authority. O:f CO\JZ'ae thia Author:i. ty :i.a only available to 
peraona cov.z:oed by BC law. 

227.:rudicial z:evi.ew doea not involve a rehearing of the caae but a~ly a 
review of' it& leqali ty. '!he proced.taZ'ea are complex and qi ven the 
extz:ea. dif'f'icul ty in obtaining legal aid in •uch caaea, all advocacy :i.a 
done on a volunteer b&aia. 
228AacoZ'dinq to :figure• quoted by Sen. Dan Seville, .up.Z'a 110. 222, theze 
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O'Malley concludes that there's a clear need for a statutory 

procedure, providing for a fair hearing by an independent 

body, with a right of appeal. In legislating further we 

risk making the system more inflexible and 

institutionalizing a neglect for refugee rights.229 

The Schangan Agraament,230 the Dublin Convention231 and 

the Dra~t Convention on the Crossing o~ External Bordars, 

have led to a substantial harmonization of the substantive 

law of imndgration within the Community, but there has been 

no attempt to incorporate the fundamental principles of 

asylum law to ensure rights to fair procedures and 

weze only 216 application• ~or political aaylua between 1988 and 1992 -
only one a5- >lication waa qz:anted. Ro ~urtber info:z:mation ia available. 
In -~~eat the ~ate o~ the aaylua aeeker cl.lpenda on the o~~ici.al with 
whoa he oomea in contact at the port o~ entry - In the Aut:umn o~ 1992 
lturdiah ze~ugeea weze phyaically ~oroecl back onto a plane without 
having any acceaa to legal advice. 
229Thia ia the concern voiced by the U1t baaed gz:oup the ILPA 
(~gz:ation Law Practitioner• Aaaociation) who ~eaz: that hazmonization 
o~ proaec:luzea within the Buz:opean Conmmi t;y, will lead to a levelling 
down o~ proced.uz:al pz:otectiona. 
230s- Sc.he.ag.tm. ~c • .:ruly 1985 
231Th• Dab.l.:LD. COD'\1'-.at.:i.OD Det;end ni "V f;laa St;at;e • • .Re~.:ib.il.ity ;for 
Jl'xamin"nsr ..,l.icaUo.ua ;for .a.y~lZID ~c:l .iD o.ne o:f the Hlmber SC&t;u of 
the J:'l:lro.pe&D Cornnnmit;y, (1990) Imaa. .A. R. 604, eatabliahea criteria 
outlining which atate ahould be zeaponaibl.e ~or clete:ll:lll.ining an aaylum 
requeat lodqed in any one o~ the contz:acting atatea. AZ't. 4 - 8 aet 
~orth the critez:ia: the atate deemed zeaponaible may be the atate in 
which the application foz: aaylum ia originally lodged. The Convention 
doea not add.reaa iaauea o~ proceciuJ:al d.ue pz:oceaa oz: the aubatantive 
dete:ll:lll.ination of aaylum claima. Theze~oze becauae the quality of the 
d.tez:.i.nation proced.uJ:ea variea conaiderably aa between contz:acting 
atatea, thia .. ana that in pz:acstical tez::ma a pez:aon aeeking aaylum in an 
BC atate may be ~orced to apply ~or aaylum in a country who•• pz:oc:edurea 
aze aillpl.y incapable of id.nti~ying all thoae in need of protection. In 
practical. tez::ma, howevez:, thia Convention z:ialc:a z:emaining inef~ective •• 
there ia no d.ciaion malting body to zeaolve diaputea between atatea and 
aa O'Malley write&, "auch a aituation ..... guaz:anteed to inczeaae the 
'refugee in orbit• phenomenon". 
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appeals.232 There are two schools or thought as to how best 

to provide legal aid in the dirferent states of the 

Community or 'Union' in immigration cases: 1 . ) Asylum 

requests should be no different ~ram other legal procedures. 

Therarore, legal aid should ba granted for the same reasons, 

and in the same conditions as it is provided to any indigent 

parson to pursue a legal remedy; 2.) A specialized pool of 

lawyers or legal professionals should be created to deal 

exclusively with asylum cases before specialized bodies.233 

B.) legal Aid in and Social Welfare Decisions 

:i. Ireland. The Irish Government has justified its 

refusal to provide legal aid in tribunal hearing because of 

a professed desire to dejudicialize these proceedings, to 

232.a. Jia Gilleapie underlinea, there exi.at at preaent aubatantial 
di..f':ferenaea between Hember Statea in tez:ma o:f the extent of' appeal 
righta available with reapect to deci.aiona made in the area of 
i.miai.gration control and in tez:ma of' procedural protectiona embodied in 
the deciaion -tdng procedurea. l':n b.ia opinion, "an effectiv. aonnon 
body o:f relev&llt righta, clutiea and privilege• in the area of 
i.laat.icp:ation aontrol cannot be properly achi..vecl while there remain 
ai9Jli:fiaant di.:fferencea in the proaeduze :for realizing and applying any 
GOIIIDOn body of' zulea" - See Jia Gilleapie, .Jte..po.rf: OD z.aigz"&tiOD G2d 
.l.ay~aa .Prooeedizap G2d ~&1 .R:i.ghta .iD 12 ~ St&tea o:£ tJ. J:a.J:opeaa. 
Conmn:f ty, Illai.gzati.on Law Practitioner•' .Aaa. , 1993, p. 7. '!he abaence 
of' oo-Jni ty wide COIIIIIIOn minimum atanc:larda o:f :fair proaeduzea and 
appeal• will preaent inauperable practioal obataclea to the effective 
application of particular provi.aiona o:f a harmonized immigration law. 

233'!he esu~ple o:f the new l'renah legal aid zulea indicate that the 
~ta in the &.c. to coordi.nate i.miai.gration policy, coupled with the 
in:flux of' aaylua seeker• in the laat 10 to 15 yeara, haa oauaed thinking 
about legal aid to diverge. '!he trend in France limiting the 
availability o:f legal aid to aaylua aeekera, would auggeat that thia ia 
the trend that will predominate in any hazmoni.zation of proceclural 
protection• and thia trend ia mirrored in the new Canadian proviaiona. 
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keep them simple and accessible to all.234 One commentator 

describes this as a classic case or "closing the stable door 

arter the horse has bolted". 235 Tribunal hearings in 

Ireland are orten very legalistic and the procedures are 

complex. The experience or those working in the rield is 

that the absence or legal representation ror those appearing 

before the Employment Appeals Tribunal and the Social 

Welrare Appeals orricer places them at a distinct 

disad.vantaga.236 This disadvantage is exacerbated by power 

234s.. a. Garth, "'.fb.e ~t '.rowazda P:r:ocedural. Inf'ozmal.i- in BolC'th 
~Z'iaa and .. atez:n Kw:ope: A Cd.tiaal Sw:v.y", in .Abel (eel.), !'bAt 
.Pol.it.icra o~ Izdo~ .7aat.icre, (B. 'I'. , London, Acedemi o PZ'eaa, 1982) , 
.i.rd.ra at p. 180-191. a.. al.•o CJ. Woodman, "Altez:nativ. Diapute 
:a.aolution", (1991) 32 C&b.:i.ele'a da Dzo.it 3, 20. '.rhia applC'oaoh •houlcl be 
coau .. tecl with the Quebeooia app:r:oaah wheZ'e the Commi••ion Z'eoognizea 
in ita jUZ'iapJ:Udenoe that beaau•e o~ the palC'tioul.&lC' neecla o~ theiZ' 
oliea.tele i1: wa• neoe••a:JC'Y that t:heiZ' aeJ:Vioea be available al.•o ~OZ' 

acbaini•tlC'ativ. 00\llC't he&Z'ing• and be~oZ'e qaaai legal. olC'ganizationa - See 
the 7th An.mJal. !!poZ't o~ the Legal. Aid Caa.i••ion, 31•t lllaz'ch 1979, "the 
pelC'aona •ubject to jUZ'iadiotion &lC'e oonf'u•ed by t:he div.lC'•ity, V&Z'iety, 
method. o~ ~UD01:ioning, and the Z'Ule• o~ evidenc:e dif'f'elC'ellt ~Z'oa one to 
anothelC'". It ia cle&Z' that tlC'i.bunal. and acbaini•tlC'ativ. he&Z'inga &lC'e an 
impoZ'i:ant p&Z't 0~ the Commi88ion'• WOZ'k - See the 18th Annual aepolC't at 
p. 90-82 whelC'e one legal clinic gave a lC'UD down of' it• caaewoZ'k dull:'ing 
the ye&Z'. 

23Sa.. CJ. Whyte, •Law and Pov.Z'ty", aqp.ra uo. 168 at p. 99. 

236The oat:evolC'J.e• benefJ.ted by a newly aet up procea• are not al.waya 
tho•e who welC'e intended to be IHinef'i ted. In IZ'eland 0\llC' small Clai.Ju 
PZ'ocedule'e haa juat been ~ozmalized, (ROW!IIIbell:' 1993 following a tlC'ial 
peZ'iocl o~ one ytt&Z'). Aa with the Montnal Small Clai.Ju CoUZ't, the ooulC't 
ia int:anded. to aa•i•t individual• with ~- Z'e80UZ'cea to aaaerl t:heilC' 
Z'ight• againat l&Z'qer opponent• - aee Woodman .nrp.ra DO. 234 at p. 27 
i.DL.ra and al.•o Whelan, (eel.) .nrp.ra DO, 114, WJ.lliam A. w. Reil.aon, "'l'he 
small Cl.ai.Ju CoulC't in Canada: Some Be~lectiona on Becent Bef'orma", 
(1982) 20 .l.l.be.z:t& Law .Reriev 475. Yet it ha• been npeatedly found that 
t:heae p:r:ooecluze• have tended to be uaed plC'imaZ'ily by buaineaaea, OZ' the 
lu:gell:' opponent, againat individual a. 'l'hu• , even in Quebec, whelC'e 
apecsial Z'Ulea o~ csivil plC'ooedulC'e &lC'e enf'olC'ced to enaUZ'e that only 
phyaiaal pelC'aon• hav. acoe•• to t:he ooulC't, the ongoing wolC'k o~ the 
Macdonald p:r:oject •how• that the avell:'aqe claimant waa middle aged, wel.l 
educated and middle incomed. See ~UlC'thelC' the finding• of' a atudy 
calC'Z'ied out by lt. Bil.deblC'andt, B. McHeely and P.P. Mell:'celC', "'l'he WindaolC' 
Small Cl.aima CoulC't: An Empirical. Study of' Plaintiff'• and 'l'heilC' 
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imbalances in the relationships of the parties and the fact 

that employers are usually represented before the Employment 

Appeals Tribunal. 237 Effectively, this policy, when combined 

with difficulties in challenging administrative 

decisions,238 protects the unequal relations from challenge. 

The submission that the bureaucracy of the welfare 

state is one which most substantially affects the lives of 

the disadvantaged members of both societies, is hardly 

Attit:adea" 1 (1982) 2 W.tza.:Uoz re•z:book o.a ~••• to Jaat:l.oe 87 at 89 aDd 
B. YD.CJYeaaon and. H. Benneaay 1 "Small Cl•i•a 1 Complex Diapv.tea: A a.view 
o~ the Small Claima Litez:atuze" 1 (1965) 9 lia'r .Ad Societ:y .a.v. 219. 
Intez:eatingly1 the Hontrial Small Cl.ailu Cow::t alao incozpoz:atea an 
optional -.diation aezvioe ancl the ~incliqa o~ the Haoclonalcl PZ'oject 
woul.cl auvgeat that thoae at the l.owez: encl. o~ the aocial apectz:ua, tho
with l.owez: level• o~ ec:lucation and. lowez: ~ud.l.y i.DCCIIIIIIe wez:e .aoz:e 
inclinecl to z:equeat tbia aezvice. Tbia ia z:el.evant in light o~ ~i.ncliqa 
which auvgeat that -.diatecl aettl-ta az:e genez:all.y much 1••• than 
cow::t -ttl.-ta. '.rhua whil.e mediatoz:a ahowecl themael.vea ~avow::ahl.e to 
conaidaz:iq all the ~actoz:a - cul tUJ:al, liJl9Uiatic, aocial - the 
ezpez:ience o~ the Hontrial Small Claima Cow::t coulcl be aaicl to ~avow:: 
the intez:eata o~ cez:tain aocial categoz:iea - juat aa the tz:iJ::N.Dal ayat.em 
and the ahaenoe o~ leg-al z:epz:eaentation be~o:r:e them cloea in Iz:el&Dd .• 
237see l'aul Joyoe, (1993) 4 7I'JjC 1D:f1S C z:epoz:tiq on the J'LAC annual 
I.abouz: law aeminaz: at which conaez:n waa exp:r:eaaed at the Hiniatez:' a 
coaaenta to the extent that tz:iblmal. pz:oceecti.nga wez:e exoeaaively 
l.eg-aliatic, a• tbia waa •-n aa a diz:ect z:eault o~ incz:eaaingly 001111plex 
legialation o~ which the ~&iz D.i.-m.:i.aa&l amendment: .act: (1993) waa cited. 
aa a 9ood eaample. The ~d ~oz: a pz:e-heaz:ing conciliation pz:ocec::l'w:e 
waa hig'hli9hted. 

238A laz:ge volUIIIe o~ deciaiona each y.az: intezpz:etea Social Wel~az:e 
leg-ialation. A copy o~ the deciding o~~iaez:a deciaion ia aent to the 
clai.mant but thez:e ia genez:ally no detailed explanation aa to the 
:r:eaaona ~oz: the daciaion. Althou9h the SUpz:eme Cow::t haa aaid that 
daciaiona may only be detez:mined a'WIID&Z'il.y when thez:e ia a~ficient 
clocwaentaz:y evidence to juati~y it - ltiely v. the Hiniatez: ~oz: Social 
Wel~az:e (l!o. 2) [1977] I.B.. 267, 278. - the pz:actioe ia a littl.e 
di~fez:ent. Hany notioea o~ appeal contain vez:y littl.e inf'ozmation and 
y.t the appeal• az:e dacidad without an oz:al heaz:ing. The Appeal 
pz:ocec:bu:e ia quite apeci~ic - See ~w::thez: H. Couai.na and G. 0 'Baz:a, 
Ace••• to the Couz:ta .:i.D .Fouz: J:a.J:opean Countz.iea, aupza no. 107 at p. 
150 et aeq. 
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contentious. 231 Nor is the assertion that social welfare is 

a complex and closely regulated area.240 Yet in Ireland 

few lawyers have any contact with this field and there is a 

virtual absence of any serious expertise in the social 

welfare area. 241 

Efforts to create informal, unleqalistic practices seem 

to daminate in certain areas of law - invariably where they 

most benefit society's strongest political actora.242 

231In Izel.anc:l Depaz:~1: of Social Wel.faze figw:ea ahow t.ha1: the~ aze 
over 1, 000, 000 JUtW claiaa fozo aooial w.l.faze eac:h ye&Z' - enoz:moua 
GOD.t.ac1: given the Iriah popul.a'l:ion of a -~ 3,500,000 (.,._, if i1: 
coul.d be ahown t.ha1: the~ ia pZ'Obably •~ ovezolap and 1:ha1: a pzoopozo'l:ion 
of claiaa will come fzooa 'the .... cl•i .. n'l:a). The~ aze ovezo 11,000 
appeal• aga.ina1: the dacJ.aiona of the dacidiq officezo. 

240The Canadian aocial l.egiala'l:ion ia.'I:Z'ocluced. in 1181 ia leq'thy and 
00111plica1:ed, while Izoiah legiala'l:ion ia pie~al and diahaz:monioua. 
BffoZ"':a 1:o pzoovida an equi t:able zoep&Z'U Uon of ~•ouzocea have been w.ak 
and unaucceaaful.. 

241Aa a ~•ul.1: of I'LAC' • ac'l:ive p&Z'UcipaUon in 1:hia field, thezoe ia 
howevezo, •~ aaaia'l:ance avail.a'ble. Whil.e in Quebec the !!gleam 'I: auzo 
l.ea .. Z'Yicea couvezo'l:a pazo 1 'aide juzoidiqua e1: auzo lea condi 1:iona da 
pai-1: daa fzoaia d'expezo'l:a, 1\.1\.Q., (1181), c. A-14, r. 6.2. make• 
proviaion for 'non-legal' expert ad.vi.ce, i 1: would be neceaam:y 1:o ahow 
due eau.. 1:o the l)izoec'l:eUZ' General•. In Bri 1:ain an ac'l:ion broqh1: 
againa1: the Leg'al Aid Bo&Z'd in 1111, •-Jdq the incluaion of the advice 
of a non l.awyer, but an acknowl.eclged expert in We1fare Law, within the 
Bngl.iah 'G~en l'o~' ayatem of Legal. Aid, waa 1oat on appeal - daciaion 
repor-ted in 'l'he :Independent Jul.y 12th 1111 1 a. V, 'l'he :Leqal. Aid Board, 
ex pa:'te Bzouce. 
242s .. s. Bnqle llerry, "V&Z'ietiea of lleclia'l:ion Perfoz:mance: Repl.ica'l:inq 
l)iff•~• in Acce•• 1:o Juatice" , in _.,ea•• to C!.iril. Jaatioe ed. 
Bu'l:chinaon .ap.:r:a no. 8 a1: p. 256, "S~ .ll)ll proce•••• opera'te a1: the 
'top of the mar:te1:, other• a1: 'the bo1:1:oa •.• theae critical. diaUncUona 
aze bluzored" (p. 261-262) • Bqle Merry' • obaezovaUona aze bo~:D.e ou1: in 
llacdonald' • ~••arch in 'the lion 'trial s.all Cl.aima Couz-1:, whe~ one .... 
a ahu:p dichoi:olay in the 'type of peopl.e who wil.l. go 1:o p~-he&Z'inq 

med.i.aUon. Se1:1:lemen1:a tend 1:o be 1••• aignifie&ll'l: in mone'l:ary 'l:ezma 
and a profil.e of the 'typical. p&Z'ticipan1: ahowa them 1:o be either 
buaineaa peopl.e who zoeal.ize 'the mone'l:m:y advantage• of uaiq a 
00111pZ'OIIIiae 'technique or people at the low.r end. of 'the in00111e and. 
educa'l:ion acal.e who, al.'thoqh awa~ of their leqal. right•, •- 1:o 
prefer 1:o avoid 'the couzot aituation. Whether 1:hia ia becauae they 
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Before we can take the law out of' society, surely we need to 

create a society that does not use law and before we can 

per.mit social welfare appeals to occur without legal 

assistance, we need to ensure that the claimant will not be 

disadvantaged by non-representation. A society that 

operates without statist law will nevertheless have dominant 

normative structures, which will also work injustice for 

weaker social groups. Thus while the law is targeted here, 

this is not to say that an inf'ormalized social structure 

would be any different. 

Since 1991, the Irish Social Welfare Appeals Office has 

operated independently with its own premises and staff .243 

All appeals officers are departmental officials appointed 

directly by the ~nister for Social Welfare,244 of wham 13% 

only are woman. The procedures used in Social Welfare 

Appeals are less procadurally formal than before the courts 

in general and the rules of evidence are certainly lass 

strict. Nevertheless, they are undeniably legalistic and 

quite complax.245 

d.i•tzuat the •y•tea, or feel. int:imidat:ed. by it, or whet:her t:hey are more 
con•cioua of their rel.at:ion•hip• wi t:h other• wa• not ••t:abl.i•hecl -
po••ibl.y a aoabination of each of t:he- faat:or•. 
243rol.l.owing abange• introd.uaecl to ooant:er fear• t:hat appeal.• officer• 
were not •ufficient:l.y independent in the exerai•e of their d.ut:ie•. 
244Thia de8pit:e the faat that ~ala offiaera are quaai-judicial. 
offioera and are "required to be free and unreatrictecl in the 
d.iaahaz:ving of their funct:ion•" - !!ci.o!qhlin v. t:he lllini•t:er for Social. 
Wel.fare [1958] I.R. 1. 
245c~at:ive re•earah carried out by Mel. Couain• on the operation of 
empl.oymeat appeal a triJ::nmal.a in civil. and CODIIIIIOn l.aw juriad.ictiona ahowa 
that CODIIIIIOn l.aw empl.o:r-nt tribunal.• are proaed.ural.l.y formal.i•tia when 
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ii. Quebec A comparison with Quebec legal aid 

structures relating to social welfare suggests that legal 

aid is more noteworthy for what it conceals than for what it 

cures. Recipients of social aid may be the only people 

automatically eligible on financial grounds in Quebec, but, 

when it comes to challenging the interpretation of a 

particular piece of social legislation and the existing 

order, then it seems that legal aid is of little utility.246 

A total of twenty-three decisions between March 1990 

and June 1993 were appealed to the Legal Aid Revision 

Committee in relation to the new Income Security 

legislation. 247 The representative significance of refusal 

in these cases could be much more important given the number 

comp&J:'ed to their countezparta under civil law systems. Given that the 
civil law ayatema have the benefit of extensive inveatiqative powers 
(France) and/or fundinq for skilled representation (Fr & Ger), he 
questions what justification there can he for the failure to provide 
funding for skilled representation (and /or improved investiqative 
poweraJ .:Ln the Repl:lb1.:Lc: of I:re1ancl and. the 'OK. Th.is ol:.:lsez:vat.:Lon is 
equally appl.:Lc:al:.:lle to social welfare tribunals. 

246Lippel points to the structural bias of the tariff system in Judicare 
delivery. She comments on the fact that when leflal aiel tariffs were 
revised in 1990 there were no increases in fees for those working in the 
area of social aec:uri ty law. This has atrikinq resonance a with our 
analysis of the mandate system in relation to refuqee claims. See 
Lippel ~a no. 207 at p. 535. 
247It is not felt that this list is complete as the computer expert was 
not sure if they would all have been classed so as to appear in relation 
to our search. Nevertheless, it seems likely that the decisions are 
representative of the types of appeals taken in relation to social 
leqialation before the Committee. Sincere thanks are due to Auclette 
Legendre, who is responsible for reportinq the decisions of the Revision 
Committee, for her patient ancl unselfish assistance throughout the 
SUD'IIIIer of 1993. 
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of naqativa 

appeal ad. 248 

first instance decisions that are not 

Only thirteen ware decided on the grounds of 

interpretation of the new law, a further five concerned the 

types of service that a welfare recipient could receive 

legal aid for ,249 two involved the failure to exhaust the 
. 

available remedies set up by the system that did not require 

leqal assistanca,250 two were decided on the grounds of what 

constituted a 'besoin vital' and a final claimed 

discrimination in the welfare laws on grounds of physical 

disability. 251 

Let us consider the thirteen decisions relating to the 

interpretation of the Act. This is the only category of 

appeals isolated where there have been enough decisions to 

make conclusions meaningful.252 

248of the 13 decisions reqardinq the interpretation of the Act, the 
Reviaion Committee refused leqal aid to appeal in just one instance -
suqqeatinq a wideapread misuse of interpretative powers by deciaion 
maker• within the leqal aid services. 
249For the reaaons for refusal in that particular case see Dtfu:usion 
22148, 31/3/93. The power of the leqal aid authoritiea to decide what 
type of cla~ justify the attribution of a leqal aid mandate and what 
exactly conatitutea 'un besoin vital', allows the creation of a 
structured aociety that dictates which cl~ are legitimated and which 
silenced. See H. l'oucault, Madness a:nd Ci.v.ill.zation: .I. Bisto:z:y o£ 
I.ns.uzit:y .i.n t:he Age o£ :Reason, (London: Tavistock, 1971). Foucault 
reqarda Jmowledqe as a codification of aocial practice and experta as 
socializer• who construct environments that manaqe the activitiea of 
people. 
250Decision Ho. 19706 24/04/91 and Decision Ho. 20467, 22/12/92 
251oeciaion Ho. 20033, 2/09/91 

252At the end of the day it is true that legal aid was allowed in these 
casea to challenge a given interpretation of the leqislation, but as ao 
few refuaals are actually appealed, tbia result is not very reassuring 
aa reqarda the operation of the system aa a whole. 
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From these decisions it was clear that where the 

claimant was challenging the interpretation of a deciding 

officer, legal aid was invariably refused on vraisemblance 

du droit grounds and this refusal based on the finding of 

law made by the deciding officer. If the arguments advanced 
. 

by the party seeking legal aid to appeal a decision under la 

loi sur la securi te du revenu, could be coun tared by the 

deciding officer with a decision of the Social Welfare 

authorities to the contrary, legal aid to appeal the 

decision was refused.253 The greatest irony must be the 

decision to refuse welfare because of the contested 

existence of income, and the resultant refusal of legal aid 

to help disprove its real existence, based on the original 

disqualifying finding that it did exist!254 

The theory that a social security law should be 

interpreted generously is not manifest in practice. Of two 

possible interpretations of a provision, that which 

disfavoured the claimant proved determinative.25S From the 

253see Decision 19609 of the 6/3/91 where a findinq by an officer of the 
Commission of Social Affairs to the effect that "la decision que nous a 
produite votre procureure ne s'inscrit pas dans le courant 
jurisprudential majoritaire", ±nfza p. 2, 
254Decision 22539, 9/6/93. 
25Ssee Decision 20569 , 19/2/92, where the claimant appealed a refusal 
to qrant ~ leqal aid to challenge the decision of a Welfare officer 
partly based on article 79 of the Regulation on Security of Revenu, 
sayinq that there were two possible interpretations of this article and 
that there is a duty to consider that which favours the claimant. 'l'he 
claimant in that case supported his arguments by relyinq on P. A. Cote, 
I:a.te.z:p.r:etatio.a. &Its ~ois, and the decision in Abraha:ms c. Procureur 
General du Canada, see ±nfza p. 3. 'l'he jurisprudence of the Revision 
Committee has reiterated that where an applicant for leqal aid claims 
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Legal Aid Office decisions appealed to the Revision 

Committee, it seems that the administrators of the plan 

consider themselves free to interpret the facts of the case 

at will, despite the repeated directive that it is up to the 

proper forum to determine the truth or falsity of the facts 

of each case. 256 

To refuse legal aid to a claimant who seeks to 

challenge the incoherencies implicit in a particular 

majority interpretation, precisely because this dominant 

interpretation is the law as it currently stands, makes 

legal aid incapable of being used·to challenge the existing 

order of things. 257 Likewise, the applicant who seeks to 

challenge the constitutionality of Quebec social legislation 

under the Quebec Constitution and the Canadian Charter, is 

refused legal aid on vraisemblance du droit grounds.25B When 

new legislation is introduced such as la Loi sur la securite 

du revenu, it takes some time for a 'settled' interpretation 

that a provia:i.on :i.a :bacUy :i.ntez:preted., and aciva.ncea argument• to aupport 
an ali:ernati.ve interpretation, aa the claimant ciici :i.n Dec:i.a:i.on no. 20589 
26/2/92, then ':i.l n•eat paa neceaaaire, pour aatiafaire aux criterea de 
vraiaemblance ciu ciroit; qu'un requerant d.'aide juriciique c:iemontre qu'un 
tribunal lui donnera raiaon", infra p. 4. 
256see Decia:i.on no. 21658 of the Comite de Rev:i.aion, 16/12/92, "Il faut 
laisser au tribunal appropria .... le soin d'atuciier cette question", 
infra p. 2. 
257see Decision no. 21658, 16/12/92, where the favoured interpretation 
of a law, that had led to the refusal of welfare assistance and. 
subsequently legal aid to challenge this interpretation, was such that 
it discouraged aciul ts from returning to school, because they would. then 
be considered. 1 enfant a charge 1 • 

25Bsee Decision 19948 d.u 26/6/91 where the applicant wanted. to challenge 
the constitutionality of social legislation which accorded financial 
assistance not .. "ausceptiblea de lui aaaurer un niveau de v:i.e decent". 
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of the various provisions to amarga. 259 It seems evident 

that if' legal aid facilitated access to the law, it would 

facilitate efforts of applicants to play a role in this 

interpretative process.260 

. 
The strongest criticism of the legal aid plans 

operative in Ireland and Canada, is that they effectively 

stunt social change by giving an illusion of equality in 

accessing the system, thus controlling the form our reality 

takes, accepted by us as locally universal. Legal aid 

operates with the object of strengthening the position of 

its clients within the adversary system of justice, but in 

doing so it subjects them to an unresponsive logic, quelling 

a momentum for change.261 In fact those that are alienated 

by the system encounter the greatest difficulty in using 

legal aid mechanisms to make their presence felt from 

259The inte%pretation giv.n to different but a~l.ar p~ov1a1ona in that 
law's predecease~ (Social. Aid Act) wil.l. not neceasa~il.y hol.d away unde~ 
the new zegime and the two p~ovisiona should not be t~eated as anal.ogoua 
- see Decision no. 22094, 17/3/93, conce~ing the interpretation of the 
new a~ti.ol.e 123 pa~a 2 of the Requl.ation on se~ite d.u revenu, 1989 
which no l.onqe~ autho~ized. a jud.qement of the bad :faith of the 
&ppJ.ie&nt 1 unlike a&~ lie~ p~oviSiOD8 1 hut the WO~ds I a Jll&l'liere de I 
ahoul.d instead be intez:p~eted to give the Commission the powe~ to 
conaide~ the situation and the ~eaaonabl.eneaa of the appl.icant•a 
behavio~. The applicant was abl.e to rel.y on p~io~ deoiaiona to this 
effect in putting his case to the Comite de Revision - see infra p. 2-3. 
Likewise in Decision 22362, 5/5/93, the appl.icant was abl.e to ~el.y on 
the ea~l.ie~ decisions of the Commission to fo~a~d the interp~etation of 
the l.aw which suppo~ted his own. 
260zn Decision no. 21976, 3/3/93, the extent to which a~ticle 7(4) of 
the law, which excl.uded mino~s f~om '1' aide de de~ie~ ricou~s' as an 
individual. al.one, applied to mine~• emancipated by the cou~t, needed to 
considered. Onl.y on appeal. to the Revision Committee was legal. aid 
finall.y ~anted for this purpose. 
261see Boehne, ·~ra no. 13 at p. 310. 
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within.262 The rules adopted concerning legal aid in the 

immdgration and social welfare contexts in particular 

entrench past decisions and discriDdnations and build upon 

them.263 

. 
Judicial fora are not conducive to the development of a 

social consensus. 264 On the other hand, al terna ti ve modus 

operandi, 265 without more, remain unsatisfactory, because 

they do not provide a real tool with which to question 

existing structures and fail to address the extent to which 

262AJI I9leaiaa wri tea , "the • truci:urea erected. throu9h lefial 
inte:r:pretation or9anize our social, political and economic alte:r:nativea 
in ways that systematically exclude ou:r: trana~o:r:mative &fllency ~rom the 
realm of the lawful, then ex:ploi ta tion ia inati i:utionalized and violence 
ia at:r:uctu:r:al" - I9leaiaa ~za no. 183 at p. 398. Whether the system 
would respond to these di~~erent needs should they be voiced :r:emains 
dubious, but this can not deter us ~rom insisting that these voices be 
hea:r:d and their existence acknowledged. 

263schauer svpza no. 187 at p. 175. It is sifJlni~icant that no real 
attempt has been made to reconcile the way in which immiq:r:ants are 
excluded with ou:r: democratic theories of individual rights. Power to 
admit and to exclude ia seen 'as the core o~ communal independence' 
under a COJIIIIIIJni ta:r:ian approach to social at:r:uctu:r:e - but this power can 
only be exercised by the community aa a whole - see ~urther M. Walzer, 
~·· o£ .7aatice: A De£ence o£ .P~u:r:allaa and .E'qaa.l.it:y, at p. 62 
(Oxford, 1983) and W. ltyml.j.cka, L.i.be%&.1.:1aa, Conmnni t:y and Cal.t:u:r:e, 
(C1a:r:endon, 1989) at p. 227. See f'urther M. Walzer "Pluralism in 
Political Perspective" in the Poll tics of Ethnicity (ed. Walzer) 
(Ba:r:va:r:d, 1982}. 

264y, Seiden~eld, "A Civic Republican Juatif'ication ~or the Bureaucratic 
State", (1992} 105 B&rvard Law Rev. 1512, 1537. 

26Swebber, "Adjudicatinf!l Contested Social Values" supra no. 177. 
Macdonald'a preliminary ~indinqs in his si:udy o~ the mediation services 
o~ the Montreal Small Claims Court, where some mediators proved diapoaed 
to ignoring the con~inea o~ the Code and atatiat law, shows a patte:r:n in 
court use that suggests that the weaker party 9enerally comes out with 
lower settlements than would have ensued ~rom a court hearing. While 
there is merit to the view that the relational, ~lexible approach taken 
is pre~erable to • adjudication' , nevertheless, little can be done to 
readdress power imbalances in situations where the system ia used to 
reduce the 1iabili ty o~ the atron98r party. 
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we are 'acculturated to domination' . If we wish to make 

justice accessible, we need to address the nature of power's 

influence in our lives and attempt to distinguish between 

what is real and what those in power wish us to perceive as 

real. 
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Chapter 4 Socialization and the Structure of 

Knowledge 

"l:f we aze to understand human power, we must first understand human 
beinqa" ••• 266 

I. Knowled.ge - Creator of R.eali ty 

The legal aid system operates to buttress the existing 

order of things and contributes to the maintainance of the 

hierarchical and dominant interests of past and present 

power distributions. Facilitating access to a predetermined 

justice, legal aid becomes an instrument of socialization by 

legitimating this vision of justice, substituting its 

supposedly objective knowledge for the exercise of bare

faced power.267 Law and social reality have a symbiotic 

relationship;268 law influencing, sometimes by its very 

266rrom Jamea and Marguerite Craiq, S]{Aezgio Powe:r: Beyond l)om;n•tio.D, 
Be,YOZld .P&1::1Diaa.i"'7W!Zleaa, Powe:r to tTae with Peop~e - .uot ovar them of 
.lga:i..Aat them (Berkeley, 1979) . 

267ay aooialization we mean the creation of a body of beliefs and values 
which we consider to be tz:ue and :real, and through a process of 
internalization, they in fact produce a social reality. See Katherine 
de Jonq, "On Equ.ali ty and Lanquaqe", (1985) 1 ca.aadian Jom:::a.a~ of Jf'OD.IIUl 
and the Lav 119, "Human beinqa cannot impartially describe the universe 
because in order to describe it they must first have a classification 
system. But, paradoxically, once they have that classification system, 
once they have a lanquaqe, they can only see arbitrary thinqs". She 
continues that, "like lanquaqe, law is not neutral. Laws both reflect 
and shape leqal relationships in society. The power of the law to shape 
social :realities qives additional force to the effect that the 
particular words of a law already have in ahapinq social realities." 

26~y critics of liberal democracy and ita construction of the equal 
and autonomous individual, point to the fact that liberal ideology has 
never purported to aspire to a classless society. It is argued that 
uni veraal suffrage was only accepted because the more elite qroupa in 
society .bev that liberal democracy, with ita reliance on the rule of 
law and the creation of institutions of order could not pose a threat to 
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unresponsiveness, our ability to participate actively in the 

social sphere.269 

Formal law knows three moments which have a decisive 

bearing on how effective it is as an instrument for change 
. 

or a protection from power imbalances: 1.) The moment of 

creation/ the legislative process; 2.) The moment of 

invocation and by whom i.e. the identity and social position 

of the claimant; and, 3.) The moment of interpretation.270 

At each of these moments there are social imbalances which 

must be addressed if the legal system can hope to respond to 

the needs of those disadvantaged by traditional patterns of 

power and domination. Legal Aid officially comes in at the 

second level, but it can really only play its part in the 

access to justice movement if it operates in tandem with the 

other two. This explains why it is necessary to examine the 

structure of the personality of social actors and their 

propezty of prejudice their interests. See further 1 C. B. MacPherson 1 

P:z:j,zu;:i.pe• et: L.i.m:it:e• de l.a Democ.rat::i.e I.:.ibe:z:a~e, (Montrea~ 1 1985). 

269see Hyde, "The Concept of Legitimation in the Sociology of Law" , 
(1983) W.iac:ona.:i.D Lav .Rev. 379, cited by J)elgado supra .110. 84 at p. 310. 
Delgado apeaks of 'false consciousness' as the concept used by ClSers to 
describe the systemic rationalization of the lowly status of certain 
individuals and groups in society - see generally p. 310 et: seq. See 
also s. Goyazd-l!'abre, "De la Legitimite 'du Pouvoir", (1989) 35 Jfc:Gill 
Lav Jouz::a.al 1. 
270But see A.rthur Jacobson, "The Idolatry of Rules: Writing Law 
Ac:cozdinq to Moses, With Reference to Other Juriapzudences", (1990) 11 
C~so Lav .Rev. 1079, 1126 where Jacobson writes that there are but 
'two writings' in positivi am - 1. the enactment of the procedure 2. the 
marking of certain no::rma as law according to this procedure. In 
positivism the application of the law to individual cases is 
stzaightfozwazd - which is why positivists see a generally available 
legal aid scheme as guaranteeing justice for all. 
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patterns of participation.271 

A.) The Moment of Creation 

Modern democracies favour notions of majoritarian rule 

but, as Rawls writes: 

uni:versal suffrage is an inaufficient: C01mt:ez:poise; for when parties and 
electiona are financed not by public fuada but by private contr1butions, 

the political foZ'Wil is so constrained. by ti1e wishes of the dominant 
interests that the basic measures needed. to establish just 

constitutional rule are seldom properly preaent:ed.272 

The legislature in itself is a minority comprised of the 

mora vocal and, generally, the least 'oppressed' in 

sociaty.273 To have a voice in Parliament one needs to be 

articulate. To be articulate for political purposes one 

needs to have had a particular type of cultural upbringing 

and a sense of purpose that is nurtured by a strong sense of 

271'rhe real problem might not be one of knowledge of the law or of one 1 
• 

rit.:Jhta but rather a distrust of the ayatem and a lack of faith in one 1 a 
ability to make it work for you. 'rheae are preconceptions which result 
~rom ao~a~ization and in~erior ae~f perception. It is only by 
addressing ti1e process o~ socialization that legal aid., no matter how 
well aerviced, can hope to tackle the problems of the excluded. 

272i.b.:td., p. 226. T.J'. Schrec:lc:er ia quoted in the environmental 
context, aa saying that the political power of large cOII.'IIIercial 
interests results in law tezta of symbolic significance strict 
provisions to satisfy interest t.:Jroupa, · but lax enforcement in the 
intereata of the commercial powers - aee N .1\oy, "Intereta economiquea 
corporatifa", ~ra no. 54, 426. 

273LeUbsdorf describes the American Conatitution aa an immense ayatem of 
ventriloquiaJil in which the courta speak for the Conati tution and. 
Statutea and the Constitution and Statute• speak for the Convention, 
which in turn speaks for the voters - aee J. LeUbsdorf, "Deconatructing 
the Conatitution", (1987) 40 Stan:.fo:rd L.av .a.v. 181, 189 - "Bach speakers 
authority comes from those for whom he apeaka. Yet his own voice will 
modify the message" . 
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identity and of "I have a right to be here" .274 Social 

contractarians, want us to pretend we're all the same at the 

starting line but the only 'sameness' that they can 

conceptualize is that which is personal to them.275 So 

we' re all white, mala, middle class, Anglo-Amarican? Any 
. 

Statistics canada Census Report serves to highlight the 

injustice of this theory in the Canadian context. On the 

other hand research carried out by Macdonald in the 

~ntreal Small Claims Court would suggest that the typical 

user of the court conforms to this likeness.276 The results 

of this study appear to support the view that even this 

court remains more accessible to those dominant parties 

whose interests are best represented by majoritarian 

politics. 

In a study examining non-voting patterns which 

highlighted notable lacunae in the voter population, ~chael 

Marsh distinguishes between long-term and short-term non

voters.277 Marsh found that while short-term non voters 

27 4see Charles 'l'ayloz:, Souz:aea o:£ Sel.:£: t:he Making o:£ t:he Jfode.z::a 
Idant.iey (Barvard University Press, 1992). See alao Jil. ChOJUky, 
Dete%%'ing ~az:aay (Vintage, 1992) "Articulate expression is shaped by 
the s.- private powers that control the economy.... The ability to 
articulate and communicate one's views, concerns and interests or even 
to discover them is thus narrowly constrained as well", at p. 372-373. 

275It is easy to disparage Rawl' s 'justice as fairness' as being a 
'subtle rationalization of the status quo' as Dworkin does - see 1\. 
Dworkin, "Justice and Rights" 1 1'&k.i:ag .Rights Se:rious~y, (:Rev 1 ed., 1978) 
p. 182. 

276see the pz:eliminaz:y findings of the Macdonald Project in the Montreal 
Small Claims Court, unpublished. 

277see Mi.ahael Marsh, "Accident or Design: non-voting in the Irish 
general election of 1989", Paper presented to the E'uropeAD Saiez:&ae 
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appeared to be better educated, more wealthy and more middle 

class than voters as a whole, long-term non-voters were 

substantially more working class, worse off and less well 

educated. 278 Discontent with the political system reflects 

a belief that it will not respond to the individual's vote, 

things will not change, and that political parties do not 

represent certain interests. Although there is little 

available information to show the psychological, social or 

political background of those who participate actively in 

politics, it is clear from those figures that are available 

that they are not representative of society at large.279 

All the available data points to the glaring disparity 

between men and women with respect to active participation 

in politics.280 Nor are women who are elected representative 

of women in general • 281 There is a notable absence of 

.Found.at.io:a, Eco:aamic .a:ad Soc;ial. Besearc:h Cow:lc;i~ Conference on Pol.i tical. 
Participation in Europe, Manchester 1 Jan. 1990. 
278'l'he reasons given for non-participation refl.ected their sense of 
alienation and apathy e.g. "Not interested.", "no party had. solutions". 
279see M. Gal.l.aqher 1 M. Laver and. P. Hair, Bep.resea;tative Go've%'Zmle.Dt .i.u 
Westezu Europe (New YorJc, 1992) p. 86-87 for a breakdown of the 
proportion of women in politics and. their social connections, and. at p. 
163, for the proportional percentage of women active in politics at 
parliamentary level in Ireland. compared. with other E. C. countries. 
Irish women ahowed. themaelvea to be marginally more politically active 
than their peera in France, Greece, Portugal and the tJ. K. where 
participation rates were even leas than the Irish figure of 7.8%. 

280oespite the fact that the Iriah woman haa had. the vote aince 1921, it 
was 1978 before the first woman waa appointed. a minister of atate and. a 
full member of government. 

281A aurvey of the occupational background of elected politicians in 
1989 ahowed. that the vast majority were professional and. business men. 
See M. Gallagher, Bow I.re~and Voted 1989, (Galway, 1990) at p. 85 and. 
93, cited. by Basil Chubb, !l!be Govez:r.ua:ae:at and the Politics o£ I.re~.a:ad, 

(3.rd. eel. Lond.on: Longman, 1992) at p. 86. 
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manual labourers and working class people as a whole. The 

tendency of a particular socio-economic class to come to 

ascendancy in politics is even more striking if one has 

regard to those people who form government.282 Irish 

experience confirms what Putnam refers to as "the law of 

increasing disproportion", 283 the higher one reaches in the 

political echelon the greater proportion of professional and 

educated males one finds. It is perhaps not surprising that 

the Irish Legal Aid Scheme remains inadequate - afterall it 

is significantly women of a lower socio-economic class who 

suffer its inadequacies and these women have no political 

voice. Likewise the treatment of the immigrant body in 

Quebec is meaningful participation in democracy is 

exercised by the use of the vote and the one body of society 

that is singularly excluded from exercise of the vote, is 

the immigrant body. 284 Little attention is paid to the 

number of occasions one is gi van to vote, considering the 

importance attributed to it in democratic theory.285 In 

282see J. Coakley ana B. Farrell in Paehwa~ to Powez: Se~ecting ~eza 
.in P~ur&liat .Del:laoczac.iea, M. Oogan ed., (Boulder, 1989) . 
283guoted by J. Coakley and B. Farrell in Pathwa~ to Powez: Se~ect.ing 
Ra.leza .iD P~urall•t .Del:laoczac.i .. , aupza .ao. 282 at p 204 - 5. 
284The ultimate aanction of electoral accountability ia of little 
utility where lawa are directed agai.nat a vulnerable and electorally 
inaiqnificant minority. Aa Macdonala points out there are few vote• to 
be won by conceding admi.niatrat.ive juat.ice to imm.igranta. See the 
Preface to I. Macdonald " N. J. Blacltie, Kacdon.al.d 'a Immigration Law and 
Pz.actice .in the U.I!C. , (3rd ed. , ) (London: Butterwortha, 1991) . 
285Art 6 of Bunreacht na h-:&:ireann refers to the right of the people 'to 
designate the ruler• of the atate and, in final appeal, to decide all 
queat.iona of national policy'. See generally B. Chubb 6upZ& .ao. 282 
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Ireland, the opportunities are few and far between.286 

Nevertheless, it is perhaps more important that we ask if 

more numerous opportunities to vote would make any 

difference. When voting we may only chose between the 

candidates that stand. In the case of party politics the 

candidates that stand are already selected by the officials 

and active members of the political party.287 

No society is homogeneous. Even within each minority 

group there exist further minorities. 288 When Judge 

O'Hanlon spoke recently of a 'moral majority', he seemed to 

believe that such an entity actually exists.289 We need to 

ask ourselves what makes one moral consensus superior to any 

other moral view and why and when it is necessary to impose 

286Ixiah electoxa have juat thxee oppoxtunitiea to exexciae theix xight 
to aelect theix political xepxeaentativea i. Election• for Jllelllber of 
Dail Bireann, the Iriah parliament, are held at leaat once every five 
yeara. Thi.a proceaa produce• a govezonment a• well aa a popular aaaembly 
becauae that party who win• a majority of the aeata are entitled to f'oz:m. 
a government uaually. ii. Local Authority election• 'are provided for 
by law' once ev.ry five years, but they can and. have been postponed by 
ministerial order. 111. An election for President may be held every 7 
years but again the parties often produce an agreed upon candidate (five 
out of the ten candidate• between 1937 and 1970) . See further Chubb 
a~ra no. 282 at p. 77. 
287Thua, aa Chubb writes, "most of the more important political office
holders and the politically influential are choaen by quite small 
•aelectoratea'" ibid at p. 78. 

288Thia ia not aomething that we in Ireland like to acknowledge. See It. 
Aamal, "The Protection of Minorities in Ireland: The Role of National 
and International. Law", in Lav &Dd Social. Pollcy (ed. Duncan, Dublin: 
DULJ, 1987) at p. 107 where he describe• minority protection as a 
"aensitive area" in Ireland. 
289apeaking at a Bar College Debate on the motion, "The Moral Majority 
ahoulcl Dictate the Moral Environment", (Addreaa to the Honourable 
Society of the King' • lnna, November 1993) [unpubliahecl] . 
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those views on others.290 OUrs is a society deeply divided 

on many issues. Ideological concepts, like freedom of 

religion, are constructed in each social setting, to mean 

very different things.291 This adaptation of universal 

principles to community settings can operate to threaten 
. 

social minorities - the smaller the social group becomes the 

more homogeneous it is and the less tolerant of 

difference.292 A firm concept of the individual as a rights 

290see J.M. Balstead, "To What Extent is the Call for Separate Schools 
in the OK Justifiable?", (1986) 5 ·~~Studies Quarter~y 5 

291sorthern Ireland and the RepUblic both have equivalent provisions to 
that of the First Amendment restricting the power of parliament - para. 
16 of the Sched.u1e to the Irish Free State Agreement and s. 5 of the 
Government of Ireland Act. Bad s. 5 been applied in Borthern Ireland in 
the way in which ita equivalent is applied in the US, the whole 
eclucational. system of the province wou1d have been declared 
unconati tutional. Northern Ireland • s system provides for major direct 
state aid to church schools and provides for religious education in all 
schools, whether church or state. The churches are closely involved in 
the .anagement of schools and have direct access to the school premises 
to provide religious instruction. That the educational system may be 
unconstitutional as constituting an establishment or endowment has never 
been considered. In the RepUblic religion is directly supported by the 
government and is taught within the school currioulum. To counteract 
the possible discriminatory impact of such a policy in a RepUblic with a 
95t Catholic population (where the Pariah Priest is usually part of the 
School Board and the clergy has traditionally been influential), the 
Government is held under an obligation to favourably endow minority 
rel.i.gi.ona. For thi.a reason Protestant school. a i.n the Republ.i.c are 
accorded a disproportionate levels of funding. This is the recognition 
that individual freedom does not exist in isolation. For a 
comprehensive analysis of constitutional litigation in Borthern Ireland 
and in the US see further G. Edqar, "Religion and Eclucation", (1982) 33 
Nort=hez:D Zre~and Legal Quarter~y 20. 

292see Minow "Tolerance Reconsidered", (1990) 28 OsgoocU!J Ball Law 
Jou.r:na.l. See also J. Diqnam, "Democratic Centralism and the Reform of 
Local Government•, (1985) 36 Northern Zre~ Law Qaa.rter~y 67. 
Inevitably local cOIIIIDUni ties want to inculcate religious values into 
their children. The liberal neutrality principle does not demand a 
total separation between church and state; rather it requires that on 
church matters the state is neutral - neutral as between one church and 
another church, and neutral as between religion and secularism - See 
Everaon v. the Board of Education, 330 US 1 (1947). This neutrality 
principle is not so evenhanded as it does not factor in considerations 
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holder therefore remains an important instrument to protect 

against the oppression of minoritiea within minorities.293 

II. Know1edqe and Identity - A Persona1 Ref1ection 

on Loca1 Know1edqe 

The law,294 language295 and, arguably, experience 

provide us with a classification aystem which allows us to 

substantiate our universe, but this universe then becomes 

real 1 imposing arbitrary restrictions on our ability to 

interact. Human beings remain more 1 however 1 than the 

particular identity that society imposes upon us.296 OUr 

which incl.ude the role that religion plays in the life of the citizen 
and how religious education or lack of it shall effect the social fabric 
of particular qz:oups, particularly from the perspective of the child. 
Aa Kyml.i.cka points out in L.i.bez'ty, C'a:.ltu:l:'e and Cotmzmn; ty1 .up.ra 120. 263. 
liberal values require not only individual freedom of choice but alao a 
secure cultural context from which individual.• can make their choices. 
Creating a aecure cultural context for a cultural minority necessitates 
not juat 'equal treatment• 1 but also an interventionist approach, 
incl.uding disproportionate spending measuz:ea that allow real personal 
autonomy. Equality requires something more active than 'neutrality' to 
be protect against oppression. · 

293An example in the aboriginal rights context ia the eztent to which 
women'• equality riqhta will be effected within the general framework of 
aboriginal riqhta. 

294Geertz writes that 'law ia part of a distinctive manner of imagining 
the real' , and he continues that leqal decision• 1 'enqz:ave upon ouz: 
culture the atoriea that we tell about ouraelvea 1 the meanings that 
conati tute the tradi tiona we invent 1 - C. Geertz 1 Locla.l .Kilow~edge: 

.Fa.rthe.r Zaaaya iD ZDtazp.retativw Jlnt:h.ropo.logy (Basic: Boolca, ~983) 

295see J.S. Bruner, "Early Social Interaction and Language ~aition" 1 
St:udiea iD .Hbthe.r In:fant ZDterac:tio.nl a.a. Schaffer ed. I (London: AC. 
Preas, 1977) 1 where he deacribea language acquisition aa a meana of 
getting thinga done in a culture. Judges are appointed when they have 
displayed a :mastery of the procedures that the language of the law 
empowers and in order to get thing• done in a legal culture, individuals 
integrate language aa a filter for knowledge. 

2 96s- Naom Chomaky, "Human Nature: Justice veraua Power", .Re.f~ex:ivw 
Water: l'he .Baa:ic: Co.nc:epta o:J! .lf.a.nki.nd, ed. Fon Elders (London, 1974) at 
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courts tell us stories of individual entitlement and 

autonomous spheres,297 deeming the individual to be equal 

and free, thus undermining our ability to understand our 

relations with others. Whether law and legal aid can play a 

part beyond the socializing role that the 'Master' gives 
. 

them may be determined by our ability to make experience 

feature in the creation of our classification mechanisms. 

I am not Irish because I speak Irish. 298 Language is 

not determinative of our identities as a people. It 

provides us with a means of structuring our immediate 

environment so that the lessons we learn in school have a 

special significance, a shared meaning that transcends mere 

words.299 Born the daughter of a Roman Catholic farmer in 

p. 136 1 140. Fozo Chomaky 1 political action should be guided by an 
appzoeciation o£ humanity. Foucaul t unaatia£actozoily avoids the question 
o£ human natuzoe aa an entity thZ'oughout hia wozoka, p::r:e£ezozoing to analyse 
how it ia uaed conceptually in aociety. 

297see A.C. Butchinaon et A. Pettezo, "Pzoivate Rights; Public Wrongs; The 
Libezoal Lie of the Charter", (1988) 38 D'Aiv. o~ 2.'ozonto liaw Jou:z:aa.l 278, 
whezoe they aay that what liberaliam. calls 'private power' ia in zoeality 
p'l:lblic power that haa been delegated to cezotain individuals. 

298zndeed it • a the brand o£ Bngliah :t speak and not my Gaelic which 
allows me to be welcomed to the fold. Bruner writes that language 
acquiai tion is a by-product of "the need to get on with the demands of 
the cul tuzoe" , aee fu:rther J. S. Brunezo, "Baz:ly Social Intez:action and 
Language Acquiaition", Studiea in .Jiot:hez-C'hil.d Intez:ac::ti.O.D., (London: 
Academic Pz:eaa, 1977). Bellez: wz:itea that shaz:ed language is basic to 
shared identity but more than that, identity ::r:esta on ahared waya o£ 
using language that ::r:e£lect c0111:110n patterns o£ thinking or behavinq. 
See Beller in C'hi.lclreu 'a J:thnic:: Soc::U.J.i;ratio.n: P.lu:ra.liam &Del 
Deva.lo,pme.r&t, ed. Phinney ' R.otheram (London: Newbuz:y Paz:k, 1987) 
299see J. Webbez:, lfe.i.mag.i.D.i.Dg ca.na.da: Larlgaage, Ca.l.tu:re, Cozmnmity &Del 
t:he Canadian Conatitution (Nontz:eal and Kingston: llcGill-Queen' a Pz:eaa, 
1994) fozo a coaaentary on identity and alleqiance within a democracy. 
Be argues that even those countzoies who have the stzoonqeat sense o£ self 
identity do not shaz:e "a sillCJle aet o£ values" at p. 173 ~z&. 'rhis ia 
not to detz:act £zoom a willinCJiless to enqage in a "p'l:lblic diacuaaion 
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rural Ireland, my sense of identity, belonging and personal 

potential were nurtured by my apparent ressemblance to all 

those around me. I felt superior to some, for example the 

i tinerants300 they stole, had gaudy funerals and 

ostentatious weddings, sporting white high heels on their 

purple legs. They drove from County to County on dole day 

and that's why they could afford to buy big vans with this 

years registration plate301- they were different and to be 

avoided with a charitable disdain. 

It was a long time before I learned what 'xenophobia' 

meant, it was longer still before I believed my college 

friend who declared Ireland to be Europe's most 'racist' 

country. How could we be, we were all Irish weren't we?302 

throuqh i:i.JMI" whi.ch discussion qivea J:iae, thJ:ouqh a developed mutual 
undeJ:atandinq, to a set of cODI.'IOn values. Be WZ"i tea at p. 180 that we 
value OUZ' paJ:ticul&Z" countJ:iea because we value the "paZ'ticul&Z" 
chaJ:'acteZ' of OUZ' public debate". CUltuJ:'al J:oota for.m paZ't of ouJ: inner 
selves and aJ:e made up of a mixtuJ:e of family 111e1110riea, expeZ'iencea, 
symbols commitments and values and this becomes a map which helps us to 
make sense of ouJ: li vea. As we qZ"ow oldeZ' new memoJ:iea and expeZ"iencea 
aJ:e qJ:afted on and OUZ' peZ'aonal cul tuJ:e becomes a mixtUJ:e of all that we 
have experienced and thouqht about that makes life meaningful to u•. 

300orer.m used to J:efeZ' to an ethnic minoJ:ity of tZ'avellinq/gypay peoples 
in IJ:eland - deroqatoJ:ily abbJ:'eViated to 'tinker•. 

301In fact, in Dl:ablin, all membe~:a of the travelling cOIIIIIIUDity must 
collect their social welf&Z"e payments at one centJ:al office - no otheZ' 
comn•n;ty is thu• J:eatJ:ained, and on no other community would ita impact 
be so oppJ:eaaive. What education qJ:oup'a workinq with the 'rJ:avellinq 
COIIIIIIUDity &J:"e at pains to point out to the Settled Community is that a 
'rZ'aveller' • home is his vehicle and, while a "aettleZ'" may invest all 
his/her reaouJ:cea in the family home and moJ:tqaqe repayments, 'rJ:avellera 
invest substantially in their van•. 
302AccoJ:dinq to the !epoJ:t of the Committee of Inquiry on Racism to the 
BUJ:cpean P&Z"liament in 1991, Ireland has a non-EC population of only 
18, 000. The Report recognized that the tJ:avellera were the moat 
diacJ:iminated aqainat ethnic qJ:oup. Many would of couJ:ae dispute that 
they constitute an ethnic minoJ:ity at all. One of the majoZ" probleaua in 

/ 
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Before ever 'bias' existed in my vocabulary or as an entity 

in my social world, it had became part of it, so much so 

that, even with a title, it sometimes remains unrecognised 

by me as being an artificial perception of social reality. 

A child's concept of self' develops from a complex 

interaction of elements in its social environment. Young 

children try to construct their ideas and integrate new 

information in ways that will make the world meaningful and 

predictable. 303 They try to adapt and simplify this 

information in a manner consistent with their beliefs and 

self-image.304 While external information and experience 

will influence these developing concepts, research shows 

that early socialization experiences remain critical to a 

determination of ethnic and cultural attitudes.30S This 

Europe in combating qrowinq discrimination against minority groups is 
the widespread d.isagre..-nt as to what constitutes a minority, never 
mind an 'ethnic • minority. In !'ranee and Ge:rmany, ~or example, where 
riqht wing nationalist groups are qaininq an ever strengthening 
foothold, what constitutes a minority is more a question of law than of 
fact, and to constitute a minority one has to be a member of a group of 
cit~zens l~v~ng together. 
303see .:r.s. Phinney G M.J. Rotheram, .-apra .no. 298 ~rap. 72. 
304J. Piaget, r.he MOral Jndg.ment of the Chi~, (N.Y.: Free Press, 1965) 

30Ssee Brand, Ruiz, G Padella (1974). See further K. Clark, Prejudice 
and rour Chi~d (1963) I Snyder I "On the Self Perpetuating Nature of 
Social Stereotypes 11 , in Cog.a.itivw Processes in Stereotyping and 
ID.terg:roap .Bellav:iour 183 (Ed. D. Hamilton, 1981). The child is 
socialized not just by his/her own 'historical meJDOry' but by a 
collective history in which the patterns of domination and oppression 
persist. A person who learns a certain perception of self, will 
intezpret the world so as to confi~ the veracity o~ these perceptions. 
The underlying message in A. Davey, Learning to be Prejudiced: Grow±Dg 
17p in JI&Uti-J:t:lmic Britain, (Arnold, 1983) is that children are 
socialized into a concept of themselves and the social group to which 
they belong at an early age, in the context o~ the preferences and 
biases that exist ~n their society, and the~r later learning, "mediated 
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cultural layer develops in conjunction with perceptions of 

d1ffarance which are per.meatad through our languaga,306 

traditions, religion, the media and the law. We conform to 

others expectations of us, believing these expectations to 

be true and the world as we know it to be natural, normal 

and inevitable.307 

When I went to University I discovered that the Dubs in 

my class were separated along geographic lines. The 

Northsiders wouldn't speak to the Southsiders and they had 

different accents. They were very willing to explain the 

difference when questioned and they all talked to me. In a 

foreign environment I had no identifiable class origin and 

posed no threat. This social stratifiction forms part of 

our culture and how we identify ourselves as a race. We 

cultivate this image and are satisfied that it is the truth 

and is acceptable - that's just the way things are. The 

Alan Parker film, "The Commitments" portrays this efectively 

when in a thick northside Dublin accent, Jimmy says 

- The Irish are the nigger• of Europe, lads. 

through the shared assumptions and practioes of their groups, is likely 
to be congruent with early learning ..... they will cite them as the 
realities which confi::r:m their independent evaluations and judgements", 
:i.:D.£:r:a at p. S. 

306see H. Seller, "The Role of Language in the Fo::r:mation of Ethnic 
Identity", in Phinney £ Rotheram supra DO. 298 

307Hary Jo Deegan writes that everyday life is like the theatre - like 
actors on a theatrical stage we fit into the dramatic expectations of 
others and thereby construct our lives and actions - H.J. Deegan, 
.am.r.icaz:t. .R.it:ua.l D.z:&J:D.ilB: Social. .Rul.es and C'u.ltu:r::al. Me.a..a..:i..ngs, supra DO. 

171 at p. 6. 
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They Dear~y gaaped: it waa ao true. 
- AD 1 Dub~inezoa are the ni9PZ'• o1! Izoe~and.. The oul.chiea 

have fuckin 1 evezythin • . AD 1 the nozot!uli&t Dub~inezoa azoe the niqgezoa o 1 

Dub~in. 

- Say it ~oud., I 1 a b~ack an' I'a pzooud..308 

OUr perceptions are generally not unique to us but 

result cumulatively from group and societal attitudes.309 

OUr socialization, which taught us to be discriminatory or 

to suffer the discrimination of social stereotyping, 

constrains our ability to challenge the nor.m.310 We are not 

born unequal because of our sex or race, but society makes 

us unequal by artificially constructing what sex and race 

mean in the way we live our lives and the type of people we 

are or could be. 

An understanding of the process of socialization, the 

308aodd.y Doy1e, 2.'.be Comm.it::r.a.Dt. 1 (Minerva 1 1987) p. 9. It'a atzoange 
that he aho~d. think that the 'cu1chiea 1 had. evezything, becauae aa a 
oul.chie (pezoaon froa the oountZ'y) 1 I w .. g~ad. when peop~e wazoa aurpriaad. 
I waa a oountzy gir~. That meant that m.y accent ozo c~othea ware not 
d.iffazoent, wo~d. not be ~aughad. at. I had.n't rea~iaed. that anyone aight 
envy me m.y origina 1 becauae ay aocia1ization had. taught me that I wou~d. 

have to atruqq~e to aurvi ve in Dub~in, in a d.angezooua big city, whazoa 
evezything wou~d. be :foreign 1 a1ien. 

309xary Jo Deegan au.pzoa DO. 171, writea at p. 20 that in modaZ'D 
aocietiea, ind.ivid.ua~s are aocia1izad. into patterns that ~ink community 
experience with inaqua1ity. lt.itua1a maintain their power to incorporate 
ind.ivid.ua1a into aocia~ ~ife in thia oontext, but the procesa o1! 
incorporation aimnltaneous1y require• the reinforcement of 
d.iacr.iainat.ion, a1ienation and. inauthenticity. Deagan oontinuea to 
hig~ight the ro~e that ~awa p~ay in maintaining theae socia~ constructs 
aaying that they are the ~ea that ozoqanize our existence and. they 
"enab~e the ind.ivid.ua~ to guide and. interpret experience in a f~uid. and. 
aocia~~y created rea~ity" - :izl£ra at p. 7. 

310A particu1ar~y poignant examp~e of thia in action can be aaen in the 
fi~ Haloo~ X, where the young Ma~oo~ aaka why he can 1 t be a ~awyer aa 
he haa "the beat braina in the ~a••" . He 1 a to~d. that this ia not a job 
for a b~ack peraon. Peop~e wo~d.n 1 t ~ike hia. Inatead. he sho~d. tZ'y to 
be a raapectab1e carpenter, dtera11, he ia "good." with his handa. 
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way in which we internalize bias and notions of superiority 

and inferiority, willingness to participate and feelings of 

exclusion, can help us to create different experiences for 

children.311 Sociological research shows that children, fram 

a very young age, have a practical grasp of same of the 

causes of anger, distress and happiness of other family 

members, particularly where their own interests are at 

stake.312 This demonstrates the relational dependence of the 

child, which is an integral part of its cognitive 

development.313 Fram their second year it seems clear that 

children develop an understanding of rules and roles and how 

they can manipulate both to their advantage.314 Children 

everywhere are concerned by the feelings and goals of those 

who share their social world and a relational approach to 

311There was a Protestant boy in my class in primary school. Be was the 
only one in the whole school. The teacher said we should be nice to 
him. I tried because nobody else would - but not ~or long. Hy brothers 
still tease me shout my "boyfriend". Why should the teacher ask us to 
be 'nice to him' , immediately putting him in the inferior position of 
the excluded person who did not belong? Would it not have been better 
to use our feelings of hurt and wanting to belong to create in us an 
appreciation of others feelings and needs. 
312see further J. Dunn, :rhe Beginning-• o£ Soa:ia.~ UDcr.z:•tandinv, 
(Blackwell, 1988). 

313There are conflicting views as to the relative importance of 
socialization and relationships during our formative years, and here we 
choose to favour the related impact o~ both. Boffman and Kagan see the 
development of empathy in young children as being linked to their 
emotions of anxiety, guilt and fear of not living up to parental 
expectations, while Dunn, .up.:r:a .DO. 312 , emphasizes the of the 
relationships between child and parent. See Boffman, SooiaJ. Cogza.itive 
Develop1121Klt: .F.:r:ontier• and Po•sible Futu.:r:e•, (Cambridge, 1981) eds., J.B. 
Flavell C L. Rosa. 

314In Western society research shows that children exhibit knowledge not 
only of family politics but also of certain principles of a wider 
cultural knowledge. Principles such as possession, positive justice, 
excuses on grounds of incapacity or lack of intention, and even gender 
role division of labour. 
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the social order allows us to harness this shared ability to 

empathize with others. 

The tools of the socially dominant group mass 

communication, theatre and the arts, law and rights theories 
. 

- provide images of equality and democracy. They shape the 

needs of the people while advancing the vested interests of 

the ali te 1 WhOSe pOSition iS proteCted by an interlOCking 

system of discrimination• which under.mine the coalesced 

power of other social groups. 315 The experiences of three 

Catholic friends from Northern Ireland identify recurring 

patterns and illustrate the impact of the particular 

environment on the developing ability of the individual to 

participate in social institutions. 

A Catholic girl who had lived in a predominantly 

Protestant town, had all Protestant friends and had been to 

a Protestant grammar school, felt no bitterness towards the 

315~ Deegan writes "Different diacr~nated groups are generated by a 
series ol! a~lar steps and legitimation• in any given society. This 
pattern arises from the elaboration of a cultural set of symbols and 
rituals that maintain and legitimate everyday reality", •upra DO. 171 
iD.f'ra at p. 22. On the role of the media see further D. Miller, "The 
Med1a and Buman Rights Abuses", (Paper presented to the Northern Ireland 
Human Rights Conference, Mc:Gill Univeraity, March 1993), L. curtia, 
Irel.az:ui: 1'he Propaganda War, (London, Pluto; 1984), D. Miller 1 "The 
Northern Ireland Info:r::mation Service and the Media: Aims, Strategy, 
Tactics" 1 a.t:t:i.Dg t:he .M'aaaage: Jl'ewa, 1'rat:h and Power, ed., Bldridqe J.:a:. 
(London: Routledqe, 1993), "Official Sources and Primary Definition: The 
Case of Northern Ireland", (1993) 15 ~a, CULtare and Socie~ 385, P. 
Schleainqer, Put:t:i.Dg '.Reality' 1'oget:her: JJ.JJ.C. Jl'ewa, (London: Metheuen; 
1987). See also "Liberation Scenes" I re.arz:aiug,: .Race, Gi\e.u&lr and 
Politic• (Between the Linea, 1990) where hell hooka writes of the power 
of representations in the fo:r::mation of social identity. 
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0 "system" and was not very aware of cultural difference.316 

Another friend had been to an ali tist Catholic school in 

Belfast and he amused us with stories of the army 

helicopters hovering at the class room window for hours 

daily so that they could never hear the teacher. His sense 
. 

of worth was reaffirmed by an inherent belief in his own 

superiority, fostered by his contact with children of 

similar social and class backgrounds which left him less 

vulnerable to external coercive powers. Meanwhile a Derry 

friend, son of a schoolteacher, told stories of the police 

coming to question his parents in the middle of the night 

and taking them away for days on end for questioning.317 The 

316aeaearch ahowa that children'• awareneaa of ethnicity and ita 
aalience in deacribinq themaelves or others depends larqely on the 
proportion of their own qroup and other qroup members in the environment 
- see Phinney and Rotheram aupr& no. 298 at p. 276. 
317The experience of settler states and minorities world wide atteat to 
the view that discrimination officially condoned or iqnored can lead to 
increaainqly violent attacks aqainst the official system - see further 
Weitzer, rraas£o~g Sett~er States, (Univ. of California Press, 1990), 
where he analyses the breakdown of aettler atatea in Northern Ireland 
and in Rhodeaia\Zimbabwe. The Manitoba Juatice Inquiry recently 
reported that "In order for a society to accept a justice system as part 
of its life and ita community, it must aee the system and experience it 
as being a positive influence workinq for that community" - The Manitoba 
Aboriqinal Justice Inquiry at p. 2S2. In Rose, Gove.z:n:ing Without 
Consen.ua; An Irish Per~ective, (Beacon Press, 1971) the author writes 
that "In a reqime that lacks full leqitimacy .. the institutions of law 
may encouraqe disorder, civil administration can be iqnored in the 
absence of coercive threats, and coercion may fail to coerce" at p. 113. 
Empirical reaearch conducted in Northern Ireland speak• of 
"psychological qenocide" and evidences qenerations of children who have 
qrown up believinq that "there is no objective justice out there but 
that each must act to riqht the wronqa" - aee R. Fields, Socie~ aDder 
Siege: A Paycho~og,y o£ Northern Ire~&Dd, (Temple Oniv. Press, 1976) at 
p. SS and further It. Beakin, Northe.rD Ire~&Dd: A Psycho~ogica~ Ana~ysis, 
(Columbia Oniv. Press, 1980). The Northern Ireland experience is 
echoed in the experiences of the Canadian Aboriqinal peoples before the 
courts. Relyinq on the Canadian Bar Aasocia tion' s Report, Lockinq Op 
Natives in Canada, Michael Jackson usea their fiqures, which show the 
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sister of his first girlfriend had been invited to a party 

while visiting in Belfast, and was murdered by nine young 

people following a gang rape, because she hadn't realized 

that she had been lured to a 'prod party'. Police reports 

insinuated that she had in some way contributed to her fate 

and only two weeks later was an investigation finally 

opened. 

In a violently divided regime the law operates to 

alienate whole sectors of the cormnuni ty, causing them to 

react against the system that subjugates them. In societies 

where subjugation is more subtle or the dominated social 

groups are weaker, the law excludes by creating a body of 

objective knowledge that the subject adopts. But these are 

not the only alternatives open to us. 

While many of our experiences are socially 

controlled,318 and therefore only narrowly formative, on 

another level our experiences teach us that relationships 

cannot be simplified to bundles of needs and rights. 

Through experience we are empowered to see the limitations 

of our ability to speak what we feel and to understand our 

higher rate of c.ri.mi.nali ty among aboriginal peoplea, to ahow the 
diao:riminato:ry impact of a foreign regime - aee M. Jackaon, "In Search 
of Patbwaya to Juatice: Alternative J)iapute Reaolution in Aboriginal 
Conannitiea", (1992) 26 tTD.iv. o£ Br.it.iah Co~umb.ia ~aw .Rev. 148. 

318Aa Gabel writea the law ia "a denial, at the level of aocial 
interpretation, of our collective experience of illegitimacy", - Gabel 
P., "Reification in Legal Reaaoning", Haz:x.ism az:t.d the Law (eds., P. 
Bei:rne and R. Quinney; New York, 1982) 262-278 infra at p. 265. 
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reasons. By relating with others we begin to question 

ourselves and the basis for our moral distinctions - between 

right and wrong, normal and abnormal and all perceived 

difference and similarity. Even with our limited perception 

of self, we are conscious that parts of our identities are 

so complex that we do not have the structures necessary to 

talk about them or even think about them.319 

Minow favours a "social relations" approach to rights 

analysis because it identifies a set of considerations for 

an ongoing dialogue that accompanies our "choices about 

social life", and allows us to question the existing order 

and the extent to which our conception of justice is fo~ed 

by our position on a particular power rung in the ladder of 

life.320 A social relations approach, similar to Minow's, 

would allow us to develop a theory for social change which 

builds from our commonalities and our basic humanity.321 

319These parts of us are pushed to the fringe, buried in the 
subconcious. 
320In their analysis of the social structure of immigrant population& in 
Western Europe as a whol.e, Caatl.ea and ltoaaack examined occupational. 
segregation and found that immigrants tended to be concentrated at the 
lower end. In the Federal Republic of Germany in 1978 by far the 
greatest percentage (81\) of the immigrant population were manually 
employed and as any civil service employment required that you be a 
Gezman National, the entire immigrant population was excluded from 
government service - in which some 9. 4 t of German nationals were 
employed. See further Castles and ltossack, Xeze to Stay - Ana~y.is of 
Immig:ratio.u i.u Weatezn Euzoope aa a Who~e (1985). 
321see M. Minow, aupza no. 11. Our present legal constructs for 
treating difference mask the, "relationships marked by power and 
hierazchy" , between the 1 different 1 and the 1 norm 1 

• See M. Minow, "When 
Difference has ita Bome: Equal Protection and Legal Treatment of 
Difference", (1987) 22 Ilarva%d Civi~ ltighta - Civi~ Libezties Rev. 111. 
Even Rawls 1 1 difference principle 1 fails to grapple with the 
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experiences in Germany Will always remain 

particularly instructive for me because I felt my 

'commonality' very keenly during a summer there, working as 

a cleaner in a Munich hospital. MOst of my fellow cleaners 

were Erom Eastern Europe and Turkey and were, quite 

literally, treated like second class citizens who had no 

Eeelings. I learnt the shame of fighting and loosing the 

battle of not distinguishing myself from them by saying I 

was Irish. The change in attitude was electric. If you 

were Irish you spoke English, if you spoke English you were 

excused for having broken German, but not if you were 

Turkish. If you were Turkish and couldn't speak perfect 

German then you were below contempt, you were stupid and 

lazy and one could talk about you in your presence as though 

you wouldn't understand. I encountered racist attitudes 

among Irish acquaintances who had found factory jobs and 

refused to use the provided accommodation because they 

s:ignif'ic:ance of sex :in t:he creation of a just society and t:he legacy of 
the socially constructed significance of sex, colour and race. As M:inow 
herself points out, many people would not respond to the possibility 
that they might be :in the worst off position by adopting the difference 
principle. "To assume otherwise, as Rawls does, is to posit a 
particular kind of person :in the role of the decision maker. Many 
people might instead assess the chance of being the worst off person and 
base a calculation of the benefits for that person on such a 
pzob&bil:ity" - Hak.i.Dg JLLl t:he D:i:f:fezert.ce, .i.D:f.ra at p. 154. Ok:in 
criticises t:he absence of the expzess tzeatment of sex throughout .& 

l'heozy o:f JUstice, writing that, "Since the parties also 'know the 
genezal f'acts about human society', presumably also the fact that :it :is 
structuzed along the lines of gendez both by custom and law, one might 
think that whether oz not they knew their sex might matter enough to be 
mentioned" - see Okin, "Justice and Gender", (1987) 16 .Ph:i~osophy a.zui 
.Pabllc .&:f:fa:i.rs 42 . 
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couldn't li va with 'filthy Turks' • 322 A 17 year old eo-

worker had bean married by proxy, had never seen her 

husband, whose education she was paying for, and thought it 

was vary sad that I was an old spinster. I hastily informed 

her that people ware generally older when they got married 
. 

in Ireland. It occurred to me to wonder how I would feel if 

I had to do that back-breaking job, in such undignified 

circumstances, for the rest of rrr:1 life or for a second 

longer than those four miserable months. 

Relational experiences arm us with an insight into the 

role that knowledge plays in the workings of the social 

world we live in. We can use this insight to programme the 

cognitive process to recognize power and its social 

products. While the idea of 'reprogramming' social 

consciousness is unsettling,323tha greatest tool we have 

against social oppression and alienation is the knowledge 

that enables us to destruct them.324 It is one thing to 

identify the agencies of power and capital in our lives and 

322Tbey ~ound nothing morally reprehensible in imposing upon us instead, 
in our cramped living condition•, and eating our food, creating serioua 
problema ~or ua with our landlord&. 

323Lukea refer• to thia aa the •extreme· exerciae of power' - getting 
others to have the desire• you want them to have. It is unsettling 
becauae ita poaaible abuse in what could be termed a fo~ of cultural 
absolutiUl is evident - See D. W. Livinqstone et al, Crit.:i.ca.l Pedl!l.gogy ' 
C'ul.tura.l Power (1987) and further, Alicia Bly-Yamin, "Empowering 
Viaions: Towarda a Dialectical Pedagogy of Human Rights", (1993) 15 
.BumaD .R:i.gllu Lav Qaa.rter~y 640 

324Fouoault describes the will to knowledge as being part of the danger 
and also the tool to combat that danger - see Power/ KnowLedge, a~ra 
.no. 76. See al.ao R. Williama, 1'ova.:rda 2000 (Penguin, 1985). 
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quite another to create a dynamic for change that grows from 

a confidence in our own capacities. 

II. The Role of Legal Aid in a Political Strategy 

for Change 

OUr inability to use the law to challenge social 

classifications and dete~nations of power is compounded by 

our belief that these classifications are representative of 

something real and indisputable in our lives. To gain 

access to a more just conception of society, we need to 

distinguish between what is real and what is merely 

constructed. This is no simple task - afterall, long before 

we ever knew what ethnicity was as children, we knew that 

the travellers were 'different' .325 Given that our first 

encounters with bias occur, not through our experiences of 

the law and the court system, we need to use legal aid to 

create experiences that challenge understandings sustained 

by informal 'rituals' . These rituals construct the moral 

325They did not live in houses like everybody else. Why couldn' t they 
go to school - maybe that was no wonder, they were so stupid when they 
did come. Catherine Joyce, a member of the Irish Travelling Community, 
in a recent interview, spoke of her experiences at school. She recalled 
the day somebody from Zaire came to the school and the class spent a 
week learning about the cultures and customs of Zaire. Not once in her 
few years of schooling did anyone mention the travelling culture or the 
history of the Irish Travelling Community or their language. See 
further, !l"he Irish rimes, Tuesday, Nov. 23rd 1993. As G. Fitzgerald 
points out in ~sing Baciam s~ra no. 24 at p. 16, leas than 20% of 
Traveller children attend secondary school. Research in the Oni ted 
States shows that minority group children show significantly poorer 
school achievement and have substantially higher drop out rates than 
other children (Scarr, Capruto, Ferdman, Tower & Caplan, 1983). 
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rights and wrongs that ~e sea legislated for in our laws.326 

Thus a 'lone parent' cannot be a man,327 and s. 60 of the 

HOusing Act (Ireland} 1966 imposes a duty on housing 

authorities to make a schema of priori ties for letting 

housing accorrmodation but did not, "encompass a duty to 

provide serviced halting sites as a. 60 referred ~elusively 

to the letting of dwellings". 328 To make the law more 

socially responsive therefore, we have to become mora 

responsive and interactive. It is not by accident that 

those areas of social regulation that affect the lives of 

our 'marginalised' , 329 are carried out through a number of 

326see Legal Instruments to Combat Racism in Ireland - !'LAC seminar 
(publication forthcoming, 1994) . See further .Repur..iz.J.g .R.ac.ism: 
.Re.f'~eCJt.io.DAJ on .R.ac.ism .in I.rel..imd, p. 14-15 izl:.f:ra. 

327s. 197 of the Soc.ia~ WeUa:re .IDt, 1981 (Ireland) provided for an 
unmarried mother's allowance which was later replaced by the Lone 
Parents Allowance introduced in s. 12-16 of the Social Welfare Act 
(1990), see also the Social Welfare CLone Parent's Allowance and Other 
Analogous Payments) Regulations, 1990, S.I. 272 of 1990. For a 
description of the new measure see M. Cousins, "Social Welfare Payments 
and Maintenance" , [1991] 11 Family Law Journal 7. Demographic 
statistics show that the predominance of female headed single parent 
families is not an Irish phenomenon. In fact, while females are heads 
of single parented families in Bit of families in the Republic, . this 
compares with 90% in the Netherlands and 88% in Canada during the 1980s 
- see further J. Millar, S. Leeper and C. Davies, Lone Parents, Po-ve:rty 
and .PabllCJ Pollc:y in I:re~and: A Ccmpa:rative Study, (Combat Poverty 
Aqency, 1992) 

328see G. Whyte, "Welfare Law - Travellers and the Law", (1988) 8 DW:Illn 
17n.i-ve:raity Lav Jou.rna~ 189. In a recent report, Niall Crowley of the 
Dublin Travellers Education and Development Group (DTEDG) argued that as 
all Government policy on travellers to date has been conaerned with 
assimilating the travellers into the settled community. oneil the 1988 
Iloua.iz.J.g .IDt the special needs of travellers have been consistently 
ignored in legislation - an omission which is a further example of 
institutional racism. 

329In a study of Europe's marginal groups conducted by the "Marqinals" 
group of the European Programme to Combat Poverty the results of which 
were published in "Programme Europeene pour la lutte contre la pauvrete: 
Results and Prospects, Action involving marginalized population• and 
groups". These projects (12 different research groups in 12 different 
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'anonymous institutions' .330 In this way the system is not 

forced to confront the humanity of the social actors whose 

lives they control. 

In developing a political strategy for social change, 

places) grew up against a background of social realities and political 
contexts that differed. f'rom one countzy to another - nevertheless 
beyond this diversity, the project wa.a able to show that on the whole 
the types of marginality encountered could. be traced to the loss of 
access to legitimate activities available to socially disadvantaged 
population•; a correlating loss of social role and cultural identity 
among the individuals or groups affected; aarginalisation of the areas 
these people inhabit (or areas they have been pushed into), entailing 
the devaluation of these areas; lastly, in the moat acute caaea of 
deaocialization, these people lose or lack the possibility or capacity 
to even f'ind. housing; they are more or leas forced or led to resort to 
means of "survival" that are illegitimate and/or illegal. 

330study of the legal system in the overall structure of' this 
ritualistic scenario suggests that the formal and. informal rituals that 
control our social inati tutiona have an increasingly common source as 
traditional and local forma of social control are replaced by anonymous 
institutions. A recent book by Breen and Ora, understanding 
C0J1t.Dpor.ary :rre~and; sure, Cl.aaa and Dev.~opzu.nc .in t:he .Republic of 
:rre~, (Dublin: Gill and MacMillan, 1990) the authors argue 
a) that the state plays an inordinate role in deter.mining the structure 
of Irish society 
b) the results of state policies and. in particular, patterns of public 
expenditure in the 1960s and 1970s, have been a reconstruction of' the 
class structure which today allows for little social mobility and 
reproduces a marginaliaed underclaaa. Such social exclusion as exists 
in Ireland is, then, according to this analysis, to an extraordinary 
extent due to the operation of state policies. 'J!h.e authors atreaa that 
what is striking about the :Irish aaae ia the very direct nature of the 
l.ink between publ.ic expenditure and the viabil.i ty of cl. ass poai tiona. 
See further Seamua 0' Cinneide, Soc:ial. J:xc~ua:ion .in :rrel.and, 1at Annual 
!!port for the EC Observatory on Policies for Combating Social 
Exclusion, June 1991 where the author details the pervasiveness of 
public expenditure in Irish society. Simil.arly, al. though European 
bureaucratic norma may seem more enlightened to us because they are 
softened by better economic prospects, they too support a certain vision 
of the world. we live in and. this world view is, unfortunately, too often 
formed by the minimaliat politics of ita members and benefactors. Gerry 
Whyte argues that the State purposely uses social welfare law as a means 
of social control - see G. Whyte, "Enforcing Maintenance Obligations 
through the Welfare System", (1990) Gazette 5 where he relies on 
Cranaton, Lega~ Foundat.iona of the flel£are State, (Weidenfeld & 

Nicholaon, 1985) 
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it is important to identify where the major pressure points 

for change are within specific institutions. While legal 

aid has proven itself the Master's tool by operating to 

reinforce established values, it is also particularly well 

placed within the legal systam to play a role in a theory of 

social change. It is through legal aid that the system 
. 

itself can acknowledge 'difference', and realize that 

difference has never meant equality. If we use what could 

be a disempowering realization of the nature of the legal 

construct, to inform the way we structure legal aid services 

and allow them to be used, then legal aid could become a 

vehicle for social change. A legal aid service could act on 

the basis that we cannot rely on established conventions and 

that a decision ought not be rationalized by an appeal to 

what 'is', for what 'is' is exactly what is being 

overturned. 331 Legal aid policy so informed may be more 

effectively used by the 'marginalised' poor to challenge the 

existing order. 

331Aa ~now point• out throughout her book, Making a~~ the Di££ereace, 
supra DO. 11. 
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Chapter 5 - The Master's House 

I. Challenging Our Conceptions 

There is little point telling legal aid staff that they 

operata a biased system. In most cases we are unable to 

identify our own bias - it is part of our inner map that can 

only be changed by experience and relations with others. 

Instead, it is essential that we teach people to perceive 

the potency of their previous education and upbringing, to 

question why they hold certain views and why things are the 

way they seem. Change comes about through individuals 

consciously adapting their practice, and this consciousness 

is born in an informed view of why we are the way we are. 

This in turn will help us to better understand and accept 

that others may see things from a different perspective. 

Identification with others and a more open and questioning 

approach to human relations is necessary if the legal system 

is to become more responsive to diverse needs.332 

Many of the legal system's failings, as argued in this 

332~ A. Davey points out in Learning to be Prejudiced, ·~ra no. 305 at 
p. 178 the interqroup relations of children has been fashioned. by 
history and. the relative economic, political and. social ad.vantaqes which 
have accrued. to their membership groups and. these inequalities will only 
be narrowed. if action taken in one field. is mirrored. across social 
institutions. Thus, although the ~ttitudes of teachers, and. an 
education which socializes in a different way, are of fundamental 
importance, it is vi tal that for teaching- a new way about seeing- each 
other, and questioning a constructed. reality, we also create a social 
climate which mirrors this in ita institutional behaviour patterns. 
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thesis, result from its treatment of the human person. 

Unable to objectify humanity and the individual, modern 

legal theory flounders. This failing can be addressed. We 

have an innate ability to relate and to respond to the 

presence of others. If our knowledge structures are 

formatted with relationships and humanity as central 

principles, rather than in their more limited role as 

ingredients that determine the cognitive patterns we should 

develop, then we will be in a better position to judge what 

is real and what is constructed. 

Oppression and our common ability to empathize with 

oppression facilitates us in our quest for equality. 333 We 

need to accept, furthermore, that we too have a role in 

oppressing others. 334 We need to empower those who feel 

oppressed to recognize it for what it is, a constructed 

externality of power, and to talk openly about it. Human 

experience goes beyond the bounds of the structures we have 

to understand it. It can teach us to reinterpret our 

knowledge and to realise that others have a story to tell 

also. 

There are many pitfalls in addressing what is a complex 

333y.tsuda apea.lc:s of a transfo:rmed liberalism that strives to protect 
liberty aa 'viewed from the bottom'. 

334often the first instinct is to do liomethinq for the victim yet, as 
Niall Crowley points out, this can often be paternalistic, a further 
expreaaion of the power of the 'institution' - See N. Crowley, Racism 
iD Z.re~anc:f (unpublished paper, FLAC, Dublin} 
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and insidious form of oppression. We need to learn to 

communicate across a cultural/social divide and to do so in 

a way which acknowledges racism and social exclusion and 

their potential infiltration into the communication process. 

Anti racist and anti exclusionary strategy must focus on the 

dominant community. ·~e are the problem - we are the ones 

who have to change" . 335 

II. Rights and Legal Aid 

What does the concept of rights have to add to this 

strategy for change? The necessity for rights theories 

only arises in a democracy because of the real injustices of 

majority rule. In an ideal world we wouldn't need a Charter 

of Rights at all - but no-one has ever said that this is an 

ideal world336 and no-one has yet proposed an effective way 

of turning it into one overnight. 337 The history of the 

33~iall Crowley sqpra no. 334. 

336civil Libertarians in Northern Ireland wouldn't need to advocate the 
riqht to silence, or the riqht to counsel upon arrest, if we lived in a 
society where the authorities do not abuse their powers. Certain1y it 
would be far preferab1e to educate these aame authorities in the proper 
exercise of their powers and to develop a justice system that operates 
on trust and respect alone - but try tellinq that to those who are 
arzoeated undezo the Prevaut.io.n o:£ !t'error.i.-m (TT.lC.) Act: which qives powers 
of inte:r:nment for 7 days without chazoqe. It is true that wozoda or so 
called 'riqhts ' alone may not chanqe outcomes. Perhaps the Guildford 
Fouzos and Bir.minqham Sixes of this world would be convicted nevertheless 
- such ia the true natuzoe of the powezo qame - this does not entitle us 
to qive up the fiqht and to atop tryinq to ensure that if zoespect for 
humanity ia not fzoeely qiven then, to acme extent, it may be demanded. 
See G. Conlon, Proved I:nnoce.nt: (London: Penquin, 1991) (now a majozo 
sczoeenplay "In the Hame of the Fathezo", 1993). 
337see Bakan, "Constitutional Interpzoetation and Social Chanqe: You 
Can't Always Get What You Want nor What You Heed", (1991) 70 Canadian 
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Access to Justice Movement shows that liberal thought has 

internalized those refo~s that have been necessary for the 

promotion of an image of equality and fairness.33B Thus, to 

the extent that legal aid was necessitated by a need to 

create an illusion of equality and fairness, it can be 

te~ 'the Master's tool' . What Lorde says is probably 

true - we cannot use the Master's tools to dismantle the 

Master's house. The law, rights or legal aid programmes are 

not meant to self destruct. 

But Lorde didn't stop there ..... . 

She continued that it is only within that interdependency of 

different strengths, acknowledged and equal, that the power 

to seek new ways of being in the world can generate.339 We 

need more than a dream, an idyll of justice, we need a 

programme that can generate political support. By seeing a 

need for representation within the structure as it operates 

at the moment, we reinforce the legitimacy of its operation 

Bar .Rev. 326 where he says that the difficulty with those who 
reinterpret the concept of riqhts and those who reconoeptualise the 
judicia.l review is the "absence of any analysis concerning the 
historical and political conditions that would be necessary for 
currently dominant conceptions of rights and judicial review to be 
replaced by new ones ... it does not follow that reinterpretation will 
change anything" . 
338It adopted legal aid, public interest law mechanisms, class actions, 
in that order, in response to highlighted inadequacies, in an effort to 
maintain the legal fiction of the equality of unequals. 

339Audre Lcrde, "The Master 1 s Tools Will Never Dismantle the Master 1 s 
House", S:ister Ollts:ider (N. Y. , 1984) at p. 110 - the title of this 
thesis is taken from Lcrde. 
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and 'patch up the trousers of the established order' ,340 By 

failing to act on this perceived need, we contribute to the 

alienation and powerlessness of fringe groups. 

Recalling why human rights, a right to legal aid among 

them, are so important, may provide us with the means to 

reconceptualize them for future benefit, rather than down 

tools • 341 Notions of rights and the assertion of self have 

been empowering and helpful in breaking social castes.342 A 

concept of rights sometimes gives pause to oppressors and 

creates a barrier between the weak and the strong.343 Legal 

aid not only produces an illusion of equality, but can also 

340see Milan ltundera, 1'b.e Book o:f Laug.hteZ' &a.c::l FoZ"gett.i.ng (Faber 1992 -
translated :from Czech by Heim), "Yea, aay what you will - the COIIIIIlUI'liata 
were more intelligent. They had a grandiose program, a plan :for a new 
world in which everyone would find hia place. The COIIIIIlUI'lista' opponents 
had no great dream; all they had were a few moral principles, stale and 
lifeleaa, to patch up the tattered trouaera of the established order." 

341see Hilary Charleworth'a comments on radical feminism which seeks to 
transform the world and comments that our communities seem ready •at 
most :for evolutionary change' , quoted by ll. Cook, "Women • s International 
Human Rights: The Way Forward", (1993) 15 BUmau Bights QuarteZ'~y 230-261 

342see P. Williama 1 "Al.chemical Hotea: Reconstructing Ideals :from 
Deconstructed Rights" 1 (1987) 22 Barva.rd Civ::U Bights - Civ:U Li.beZ"t.ies 
Lav .Rav::i.ev 401 1 where she writes that "For the historically 
diaempowered, the conferring of' rights ia symbolic of all the denied 
aspects of humanity: Rights implies a respect which places one within 
the refeZ"ential range of self' and others 1 which elevates one's status 
from human body to social being". See alao Cover, "Foreword: Homos and 
Harrativea, (1983) 97 B&rvard Lav Rev. 4 and Sparer, "Fundamental Human 
Rights, Legal Entitlements, and the Social Struggle: A Friendly 
Critique of the Critical Legal Studies Movement" , (1984) 36 Stan:£oZ'd Lav 
Rev. 509. See further as an illustration the long painstaking history 
of the American Civil Rights Movement - A. Freeman, supZ'a no. 85 
343see. ll. Delgado, ·~Z'a no. 84 at p. 306 where he relies specifically 
on P. William • s account of an apartment lease. Despite his criticism of 
the CLS movement and his expressed doubts about the CLS concept of 
• :false consciousness' 1 Delgado nevertheless inco:rporates the positive 
lessons of this movement into a rights application for minorities which 
he call• a •radical social reform programme'. 
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be used to remove certain inequalities. 

If we wish to influence the exercise of power in this 

society, we need to generate power and use it. Law has 

proven itself a strong instrument in the exercise of power 

and the reason that it fails to undermine social .injustice 

is partly due to extensive alienation from the system which 

is rooted in our own perceived inability to have an impact 

on society. If we learn to challenge our own precepts, we 

can use the instruments of power, including the law and 

especially legal aid. Indeed we are obliged to remain 

within power's realm because it is only through the exercise 

of power that society can change. Power may be all 

pervasive but it can also be channelled. 

We now have a new generation of theorists 

reconceptualizing judicial neutrality, culture and community 

as a social good, and fostering diversity as a prerequisite 

for neutrality in efforts to save social democratic 

institutions from attacks from the left. In the past when 

the right has hijacked the language of the left to cloak the 

rule of law in legitimacy, they have not been successful. 

Now that the right are showing an 'unhealthy interest' in 

the concept of community and seem ready to appropriate its 

language of self-reliance,344 efforts should be made to 

344see John Waters, 1'he Ir.ish f:i.mes, November 23rd 1993. 
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ensure that this does not just become an effort to prop up 

existing failed political models, but instead is 

transformative of these models. 

The only way to build a momentum for change is to 

confront the system and its actors with a wide range of 

social realities. For this to happen we need to have 

increased participation by all members of the community in 

the social world. Increased participation will only be won 

by a system which shows itself prepared to listen and learn. 

The existence of legal aid may help some of us to speak in 

one of the languages of power - through the law. 

Legal aid presents the legal system with the 

opportunity to challenge our conceptions of what is 'right' 

and 'just' and why it is 'legal•.345 It also gives us the 

opportunity to respond to the needs of those who are 

marginalised and involve them in the social structure using 

that which traditionally has kept it in place - the law. In 

this way we can use the Master's tools to build alternative 

structures and to shape future development. Just as earlier 

responses to the access to justice dilemma have fuelled 

greater change, so too can a continued support of legal aid 

3 45In other worda we need to confront the rationalist trap that Simone 
de Beauvoir describes in terma of "Representation of the World, like the 
World itself, is the work of men; they describe it from their own point 
of view, which they confuse for the absolute truth". Those who are 
under-represented by government are usually under-represented in the 
legal system also. 
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Conclusion - Legal Aid as a Tool in the 

Restructuring of the Master's House 

Things are happening in Ireland.347 Increased funding 

has enabled the Legal Aid Board to attack its caseload, and 

symbolizes a renewed political momentum. 348 The legal aid 

system remains seriously flawed and it would be impossible 

for it to be used to break social role casting as it exists. 

In this regard we have still much to learn from the Quebec 

Legal Aid Services, and before we go their route, which it 

seems we might,349 we would do well to examine their 

experiences regarding the ability of an institution to mask 

346Trubek shows that various moments in the access to justice movement 
have been 'cz:i tical • - lawyers became aware, only through using the 
system to represent poor people, that it did not protect necessary 
rights for their clients and they realized the power of bureaucracy and 
interpretation to whittle away the scope of particular rights. Trubek 
sees this perception on the part of lawyers to have led to the 'public 
interest law' movement and this movement has, in turn, prompted a 
gradual ':a:edefini tion of law' and a questioning of the meaning and 
effectiveness of rights and the emergence of the Al.ternative Dispute 
Resolution movement. This movement has forced liberals to develop a 
theoretical defense to communitarian theories of law and gradually the 
liberal framework itself can evolve to repudiate ita own beginnings. 
See Trubek , aup.z:a no. 8 . 
347The Minister for Equality and Law Refor.. confirmed in a press release 
in early March 1994 that law centres will be opened at ten additional 
locations around Ireland, and part-time law centres will now operate in 
every County that does not have its own full time law centre. 

34Bzt was announced in the Dail in December 1993 that the government 
funding would see and unprecedented incz:eaae to £4,927 ,000/annum. 

349There are intimations that a mixed judicare staff model is being 
considered - confirmed by the fact that a pilot judicare scheme was 
operated d.u.ring the Winter months of 1993 for the first time ever and 
that this pilot scheme has been extended and will operate 'for the time 
being', while the Minister assesses the situation. 
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If the Quebec system highlights the inadequacies of its 

own structure, it also presents us with an example of how 

legal aid could be used to further the interests of the 

excluded. In Quebec the tools of power - the law making 

institutions 1 the media and language - have I on occasion 1 

been successfully used to challenge the laws, our 

impressions of the world and our understanding of the law. 

The Commission des Services Juridiques intervenes at 

parliamentary level when a new law is being discussed and is 

well placed to mediate between the interests of its clients 

and the law makers. 351 The Quebec Legal Aid Services have 

had many important victories that have resulted in changes 

in the law. 

In L'Mfaire Vacbon c. P.G. du Canada352 it was ruled 

that it was illegal to withhold unemployment insurance 

payments in the case of a bankrupt. L 'Affairs Noemie 

Tremblay353 helped to clarify the application of the rules 

350The Minister has :for example given a commitment to examine the 
question of legal representation before the Employment Appeals Tribunal. 

l51see the Commission' • submissions to la Commission des institutions 
chargee d' etudier 1' avant-projet de loi sur la Loi portant re:fo:rme au 
Code Civil d.u Quebec du droit des obligations, the Commission's 
submissions concerning lea amendemants a la Loi sur la protection de la 
jeunesse, et sur lea droits econamiques des conjoints, as summarized in 
the 17th Annual Report o:f the Commission. Similarly in 1991 the 
Commission made submissions concerning the mandate o:f the Ombudsman, see 
the 19th Annual !eport at p. 205. 

352Andre Vachon c. Canada Employment and A.G. Canada, (1985) 63 N.R. 81 

353La Commission des A:f:faires Soaiales c. Nolmde Tremblay [1989] AQ NO. 
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of natural justice in the decision-making process of the 

Commission des Affaires Sociales. Other cases have 

initiated legislative change - the case of Gouin-Ro~lana'54 

was closed when the Government promised to modify Art. 91.1 

of la Loi sur la Regie des Rentes du Qu&bec so that it would 

ensure that an annuity be paid to every surviving partner 

with children.355 

Further lessons that can be learned from the operation 

of the Quebec Service is the role it plays in informing the 

public of the law and how it affects them.356 The 

1413 

354Gouin-Rolland c. Commission des Affaires Sociales du Quebec, C.S. 
Montreal 500-05-007331-901, le 4 mars 1991 (J.E. 91-540) 

355In 1985 representations made by the Legal Aid Commission highlighting 
the results of bill 15 which proposed amending ss. 88 and 89 of the 
Rental Board Act, led the Ministry of Justice to drop these amendments -
see further the 13th Annual Report of the Commission des Services 
Juridiques at p. 17. See also the ezamples of the case of 'l'anguay c. 
P.G. du Quebec, Unemployment Insurance Commission (1985) 68 N.R. 154 
which brought about the adoption of a reglementary change to the Loi .ur 
~A Seaarite du Re?aau regarding injury compensation and Gosselin c. P.G. 
du Quebec U(tl) 500-06-000012-860 (1987) challenging s. 29 of the Social 
Aid Regulations which sparked a change in the Loi sur la Securite du 
Revenu and its discriminatory impact upon those under 30. In other 
instances the Commission has actively challenged legislative change 
which adversely impacts upon their clientele and such challenges have 
often resulted in a reversal of the discriminatory policy - see, for 
example, the situation in August 1980 when welfare payments were cut. 
One of the Commission • s lawyers working in this area proceeded to 
organize a protest conference and the Commission advised affected 
clients to appeal the decisions. As a result of these actions, the 
Minister of Social Affairs reversed his decision - see further the 9th 
Annual Report o£ t:he Cbmmission de Services .1aridiques, 31 March 1981. 
Some special interest cases of note are also listed in the 15th Annual 
!eport, 31st March 1987 at p. 18-21. 

356see for ezample the activities of the Information Service of the 
Commission which include the broadcast of "La Minute Juridique" on 
Quebec Radio and further, the television series "Justice for All". In 
this way the Commission informs the public as to how the law affects 
them and how they can rely on it. 
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Government Service in Ireland plays no such role and it 

falls to voluntary organizations to highlight the need for 

such information. 357 The Quebec Service holds conferences, 

get-togethers and day-long study sessions on areas of the 

law that are of importance to their clients. Lawyers from 

the Service participate in different reform organizations 

and they represent the interests of their clients at their 

meetings . 358 

These are examples of how the law, even as a symbol of 

the order of things, can be used to change that order. 

Nevertheless, it is not, in itself, enough that we publicize 

357a.ae&%'ch by the Economic And Social. Rasearch Institute in 1987 
indicated that many social welf&J:e claimants were not claiming their 
full entitlements. FLAC followed this up with a 103 household survey in 
Clondal.kin in 1991 to try to find out why. FLAC found that one of the 
problema was an absence of a sense of entitlement and of rules. See 
further Bene:f'.it 1'ake-t1P - A RA~po.rt to the Combat Poverty AgezJay (Dublin: 
FLAC, 1991) . In the 0. S. decision Goldberg v. ltelly, 397 0. S. 254 
(1970). Brennan J. rejected the traditional argument that public 
assistance benefits are a privilege and not a right as a basis for 
denying the recipient' • due process claim. Here we see Brennan using 
the master 1 

• tool to change traditional conceptions, but those who have 
been brought up in a culture where such entitlements are seen as 
privileges need infozmation that will help them to see themaelves within 
the social. system, rather than as an adjunct. 

358see the participation of Commission lawyers in the Round Table talks 
in 1992 on the reform of the Social security legislation which brought 
together recipients of social aid, la Lique des droits et libertea, le 
fonds d 1 action juridique pour lea femmes, la Commission des droi ts de la 
peraonne and others. A lawyer from the Commission also si ta on the 
Comite sur la Formation permanente du Barreau and this representation is 
important and could be positively used in a time where there is a move 
away from students taking Law & Poverty type courses - as testified to 
by Prof. Glenn while speaking at a workshop on Social Diversity at the 
Canadian Foundation for Human Rights Conference on Access to Justice, at 
McGill University in June 1993. Be highlighted that the profile of 
academic qualifications that the Barreau preferred that students have, 
did not encourage the teaching or taking of 'minority' interest 
subjects. 
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the law, inform people of their rights or make diverse 

interests known to the legislators. Unless these methods 

are used in a constructive way to challenge the law and its 

authority, the danger is that they will merely serve to make 

people aware of what the law is rather than of their 

capacity to initiate change.359 

An understanding of the legal system which concludes 

that it is merely a power game and that law, legal aid and 

legal rights are exclusionary and help to sustain 

injustices, can be very disempowering. One does not want to 

feed an unjust system and it is difficult to rationalize 

efforts to secure extensive legal aid services if this will 

facilitate what can be termed violence, certainly 

oppression, through the legitimating power of the 'law' • 360 

So do we do nothing? Too many have already been alienated 

from the power to impact upon the world in which we live.361 

While power oppresses, it can also initiate change. 

Matsuda writes of the creative abilities of minorities in 

359see R. A. Macdonalci, "Access to Juatice and Law Reform", (1990) 10 
W!Dd.or reazbook o£ ~ceaa to JUstice 287, 325. 

360see ]). LaCap:z:a, "Violence, Justice, and the Fo:z:ce of Law", (1990) 11 
Cll.rdDz.o L&v .Rev. 1065 and also, .in the ·aame volume, D. Co:z:nell, "The 
Violence of the Masquerade: Law Dressed op aa Justice" (1990) 11 Cardoz.a 
L&v .Rev'. at p. 1047 
361see D. Co:z:nell, ·~ra no, 360 at p. 1060-61, "But .if justice ia only 
aa apo:z:ia, .if no deac:z:.iptive set of cu:z::z:ent cond.it.ions for justice can 
be .identified aa justice .... does that not mean that we have an excuse to 
ak.irt our reapona.ib.ility aa political, and ethical participants .in our 
leqal culture?". 
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the past to transform mainstream conciousness to their 

advantage.362 Unlike wholesale critiques of rights, such a 

transformative process does not run the risk of losing 

previous gains and for this reason it remains incumbent upon 

us to push at the fringes of legal thought, and to develop 

the language of rights in all directions, so that they may 

best serve as tools in the transformative process. The 

language of rights may not adequately express the 

relationships of people in a given society with each other 

and with the legal order, but they have been involved in the 

'debate' for so long now that they are part of the framework 

that structures our ability to understand - even those who 

find their voices distorted within a rights concept have 

been influenced to some extent by its dominance, and this 

alone means that 'rights' remain an important aspect of 

social interaction. This does not prevent us from shaping 

from within what rights shall mean in the future. Indeed an 

understanding of the nature of rights should inform us of 

how best to manipulate them in challenging injustice. 

Matsuda questions how anyone can believe simultaneously that 

they have a right to participate equally in society and that 

this right is whatever the people in power say it is. If 

you care for humans then a strong committment to human 

rights is a necessity.363 

362see M. Ma.tsuda, Minority Critique o~ CLS: Lookinq to the Bottom", 
(1987) 22 Jla.rv&rd Civi~ .Risrhts - Civi~ Liberties L.aw Rev. 323, 337. 

3 63Ibid. 410 
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We should refuse to sit on the sidelines of a corrupt 

system, this would be to concede defeat. Using the master's 

tools we can be more confident that the agents of power 

themselves will be forced to listen and perhaps one day even 

adopt a more socially informed world view. 364 Afterall, of 

our 23 cases examined under the new Income Security 

legislation, only one was refused legal aid by the Revision 

Committee, and although we do not know the eventual outcomes 

in these cases, the fact that they are taken, in itself, 

will stretch the bounds of systemic experience, culminating 

in social evolution. 

But, of course, our ability to use the law and legal 

structures as a tool for social change, requires that we 

first recognise that they are, afterall, the Master's tools. 

364see Abd.ullahi AhDied An Na'im, "Human Riqhts in the Muslim World: 
Socio-Political Conditions and Scriptural Imperativesn, (1990) 3 llarva.rd 
BamaD Rights Jour.aal 13-52 where he writes that human riqhts violations 
reflect the lack of cultural leqi timacy of international standards in 
society - infza at p. 15. "Insofar as these standard.& are perceived to 
be alien to or at variance with the values and institutions of a people 
they are unlikely to elicit commitment or compliance". 
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Before aver 'bias• existed in~ vocabulary or as an entity 

in ~ social world, it had become part of it, so much so 

that, even with a title, it sometimes remains unrecognised 

by me as being an artificial perception of social reality. 

A child's concept of self develops from a complex 

interaction of elements in its social environment. Young 

children try to construct their ideas and integrate new 

information in ways that will make the world meaningful and 

predictable. 303 They try to adapt and simplify this 

information in a manner consistent with their beliefs and 

self-image.304 While ,rmation and experience 

will influence thesE X oncapts, research shows 

that early socializa () _ _ ~s remain critical to a 

datermination of et: ~ , oral attitudes.305 This 

Europe in combating grew 1\...Dt f f ;...-, L against minority groups is 
the wideapread diaaqreeDII mati tutes a minority 1 never 
mind an 'ethnic' minori t) Germany 1 for example 1 where 
right wing nationalist groups are gaining an ever strengthening 
foothold, what constitutes a minority is more a question of law than of 
fact, and to conati tute a minority one has to be a llleJDber of a group of 
citizens living together. 
303see J.S. Phinney 6i M.J. Rotheram1 aupra no. 298 .infra p. 72. 

304J. Piaqet 1 2.'b.e Moral .:radg.mez.Jt o£ the Chi~d, (N.Y.: Free Press, 1965) 

305see Brand, Ruiz, 6i Padella (1974). See further K. Clark, Prejudice 
and rour Chi~d (1963), Snyder, "On the Self Perpetuating Nature of 
Social Stereotypes", in Cognitive Processes iD Stereo~ing and 
.Interg.z:oup Behariour 183 (Ed. D. Hamilton, 1981). The child is 
socialized. not just by his/her own 'historical memory' but by a 
collective history in which the pattern• of domination and oppression 
peraiat. A person who learns a certain perception of self, will 
interpret the world so as to confirm the veracity of these perceptions. 
The underlying mesaaqe in A. Davey, Learning to be Prejudiced: Gro~ 
Up iD Jflzl.ti-J:thn.ic Br.itaiD, (Arnold, 1983) is that children are 
socialized into a concept of themselves and the social group to which 
they belong at an early aqe, in the context of the preferences and 
biases that exist in their society, and their later learning, ''mediated 
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