ABSTRACT

From the beginning and throughout Islamic history(
muta marriage has been a controversial issue, the subject
of constant dispute between the jurists of the different
legal school in Islam. The view that mut®a marriage was
permitted by the Prophet and practised by the most
prominent Companions in the early period of Islam is not
disputed by any Muslim jurist. Rather, the debate between
Sunni and Shi°l jurists centers around its legality after
that early period.

Sunni jurists argue that it was permitted for merely
a short period of time and subsequently outlawed by the
Prophet himself. Shi°l jurists do not doubt that the Prophet
might have indeed recommended mut®a marriage to his
Companions in the expedition, but they take issue with the
Sunni position that it was meant to be only a temporary
phenomenon. In their view, the Prophet sanctioned it as a
legitimate form of marriage.

There is no conflict of opinion about the fact that
mut®a marriage was abolished by the second caliph, °Umar,
who assigned the harsh penalty of stoning for those who
continued to practice it. Shi®i jurists, however, consider
his command as 1legally non-binding and religiously
ineffective. They argue that °“Umar’s prohibition of mut€a

marriage is based on his personal reasoning (ijtih&d).
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It has been narrated by both Sunni and Shif jurists

that “Umar, on many occasions, did not follow the Prophet’s
decree; rather, he relied on his own discretion. During his
caliphate, he opposed the Qur’dn and the Sunna explicitly
and relied on his ijtihdd. For this very reason, some
Sunnis regarded “Umar a mujtahid and, consequently, his
personal opinion was considered to be a form of ijtihad

over and against the nass.

Sunni jurists still condone mutfat al-hajj, which was
prohibited by “Umar together with mutfat al-nigi’. They do

not consider stoning as the punishment for mut®a marriage

assigned by €“Umar. My argument, therefore, is that the

prohibition of mutfa marriage is not based upon the Qur’éan

and the Sunna, as it is widely claimed, but rather on the
personal reasoning of “Umar. Nonetheless, the Sunni jurists
had to resort to the Qur’an and the Sunna in order to

establish this prohibition on legaly accepted grounds.
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RESUME

Dés le début et tout au long de l’histore de 1’Islam,
le mariage de muta fut un theme controversé, sujet de
longues disputes parmi les docteurs de la loi affiliés a
différentes écoles juridiques islamiques. L’'affirmation que
le mariage de mutfa, dans la période matinale de 1l’Islam,
était permis par le Prophete et pratiqué par ses compagnons
les plus éminents, n’est contestée par aucun juriste. Lé
débat entre les juristes sunnites et shi®ites est plutot
centré sur sa légalité aprés cette prémiere période.

Les juristes sunnites affirment que ce type de mariage
fut permis pendant une breve période et ensuite banni par
le Prophete lui-mem. Les juristes shifites, a leur tour, ne
nient certes pas que le Prphete aurait recommandé le

mariage de muta a ses compagnons pendant une expédition,

mais contestent la position sunnite qui prétend que toute
l’affaire n’était que temporaire. A leur avis, le Prophete
a légitimé ce type de mariage.

Par contre, il n’y a aucun conflit d’opinion
cincernant l‘’abolition du mariage de mutfa par le deuxieme
calife, °Umar, qui a ordonné la lapidation comme puntion a
ceux qui continuaient a le pratiquer. De leur cbdté, les
juristes shi®ites considerent cet ordre comme non
obligatoire et religieusement nul. Ils affirment que la

prohibition décrétée par “Umar est basée sur un raisonnement
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personnel (ijtihad).

Les juristes sunnites et shifites relatent que °Umar a
plusiéurs reprises n’a pas suivit les ordres du Prophete.
Il s’est basé plutdt sur son propre jugement. Pendant son
califat, il allait ouvertement & 1l’encontre du Qur’an et le
Sunns et s’est basé sur son propre ijtih8d. Pour cette
raison, quelques juristes sunnites considerent “Umar comme
un muijtahid et, donc, son opinion est considérée come une
forme d’ijtih8d au dela et contre la lettre du texte ou le
nass.

les juristes sunnites approuvent le mut®at al-hajj que
‘Umar a lui-meme prohibé avec le mutat al-nisid’. Ils
refusent la lapidation comme punition pour stipulée par
‘Umar le mariage de mut®a. En conclﬁsion, mon argument est
que la prohibition du mariage de mut®a n’est pas baseé sur
le Qur‘an et le Sunna, comme il est généralement soutenu.
Elle est basée plutdt sur le raisonnement personnel de
‘Umar. Mais les juristes sunnites devaient se reférer au
Qur’an et le Sunna afin d’établir cette prohibition sur de

base plus acceptables.
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NOTE ON TRANSLITERATION AND DATES

The transliteration systim of Arabic terms follows the
style adopted by the Institute of Islamic Studies, McGill
University, with the following exceptions: The

transliteration of the feminine ending td’ marbta (&, 5)

1s rendered as "a" when it is not pronounced, in words such
as mutfa, and "at" when it appears in a construct (idafa)
formation, as in mutfat al-hajj. The respective hiijri and
Christian dates are separated by a slant. The translations
from the Qur’d&n have been taken from Mohammed Marmaduke

Pickthall’s The Meaning of The Glorious Koran. Mecca:

Muslim World League, 1977.
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Introduction

Although not a central issue in Islamic law, temporary
marriage (mutfa) in Islamic law has been and still is,
subject to intense discussion. The fact that mut®a marriage
existed in the early period of Islam is agreed on by all
Muslim jurists. The Shi°is, however, assert that muta
marriage continues to be legitimate, basing themselves on
the Qur’an and the Sunna. Prominent Sunni jurists share the
viewpoint of the Shi°fs that the Qur’&nic verse 4:24 refers
to and acknowledges the institution of mutfa marriage and
relate that some outstanding Companions of the Prophet used
to recite this verse in a manner which could only signiff
mut®a marriage. In fact, there is no conflict of opinion
among Muslim jurists about the fact that muta marriage was
practised by the prominent Companions of the Prophet. It
was reported that the Prophet practised it himself.

The bone of contention centers around the abrogation
of mut®a marriage. Sunni jurists argue that under the
pressure of circumstances mut®a marriage seemed to have
continued for a short time in the early period of Islam.
They assert that the Qur’a&nic reference to mutfa and the
traditions (ah&dith) were both abrogated by several,
subsequently revealed verses in the Qur’adn itself and by
the Sunna. They refer to four Qur’éanic verses in particular

and some traditions attributed to the Prophet. Furthermore,

they insist that mut®a marriage is a kind of "adultery".
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Rejecting all Sunni objections, the Shi®l jurists
counter that mutfa is indeed a form of marriage and,
therefore, legitimate. They insist that it was permitted
and practised during the lifetime of the Prophet, the reign
of the first caliph Abl Bakr and in the beginning of “Umar’s
caliphate. Shi°? jurists refute the assertion that mg;ﬂg
marriage was abrogated and attribute its illegal status to
‘Umar himself. They affirm that the caliph °“Umar prohibited
this form of marriage on the ground of personal opinion
(ijtihdd) . Undoubtedly, it was °Umar and not the Prophet;

the Shi®is conclude, who equated muta with fornication and

voiced the strongest condemnation of its practice. In order
to corroborate their argument, Shi®l jurists refer to
‘Umar’s prominent statement, reported by both Sunni and
Shi°i jurists, that there were "two pleasures in the

lifetime of the Prophet, one is the enjoyment [related to]

women (mutfat al-nisd’), and the second, the enjoyment
[related to] pilgrimage (mutfat al-hajj), but I prohibit

them and will punish whoever practices them." Furthermore,
the Shi°is maintain that some of the Companions of the
Prophet still held its 1legitimacy even after “Umar’s
prohibition.

Since my thesis deals with the Prophetic traditions,
it would be worthwhile to shed some 1light on the
controversy concerning hadiths and their reliability in the

attempt to reconstruct history. In the critical analysis of
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hadith, Goldziher was certainly a pioneer. Nevertheless
"the systematic development of his thesis, the detailed
formulation of criteria for the evaluation of hadith, and
their application to a wide range of materials in the
original Arabic sources, was the work of Joseph Schacht."!?
But Schacht himself conceded that his conclusions only
authenticated and elaborated the grand theory produced by
his predecessor, Goldziher.? According to Schacht, the
starting point for the formulation of Islamic law did not
originate in the lifetime of the Prophet. Schacht set forth
his view that for most of the first century of hijra,
Islamic law as we know it today did not as yet exist.? Thé
beginning of the second century A.H. was the era in which,
Schacht argues, the Islamization of law had its starting
point.* To support his main thesis, Schacht traces the
authenticity of the formation of Prophetic traditions
which, according to him, played a significant role in the
formation of Islamic law. Schacht firmly concludes that

Prophetic traditions had been fabricated by 1later

! N.J. Coulson, "European Criticism of hadith
Litreature, " in Arabic Literature to the End of the Umayyad
Period, A.F.L Beeston, T.M. Johnston, and G.R. Smith
(Cambridge: Cambridge University Press, 1983), 318.

2

Joseph  Schacht, The Origins of Muhammadan
Jurisprudence (Oxford: Clarendon Press, 1959), 4-5.

3 Joseph Schacht, An_Introduction to Islamic Law
(Oxford University Press, 1979), 19.

* Schacht, Origins, 190.
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generation and projected back coming from the mouth of the
Prophet.

Several responses have been addressed to Schacht’s
thesis. Some of them generally accept the thesis but offer
a critique of certain aspects of 1it, while others
vehemently oppose it and even accuse him of fostering a
"misconception" of the position of law in Islam and of
paying scant attention to Qur’édnic legislation. Scholars
like David Powers support Coulson’s view that it is hard to
account for the discontinuity that Schacht created between
the Qur’an and the formation of Islamic law.® Azami, Abbott
and Sezgin are of the opinion that, in contrast to Schacht
thesis, the process of recording hadith certainly started
during the 1lifetime of the Prophet.® Juynboll, while
acknowledging the existence of some traditions in the
lifetime of the Prophet, "argues that the formal,
standardized transmission of information about the Prophet
began to developed only at some point in the period between
A.H. 670 and 700".” The viewpoint that a large number of
Prophetic traditions were fabricated and projected backward

to the Prophet I concur with; yet many others, including

> David S. Powers, Studies in Qur’&n and hadith: The

Formation of the Islamic Law of Inheritance (Berkeley:
University of California Press, 1986), Preface xii,
Introduction 3.

¢ Ibid., Introduction 4-6.

7 Ibid., 6.
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jurists as authentic, and thus far I have no reason to
think otherwise.

I have chosen to write on the subject of muta marriage
because it recommends itself on the following grounds:

1- This kind of study, which is focused on the
historical aspect of the issue, receives scant attention in
Middle East universities, and is virtually neglected in the
West. For instance, in her book Law of Desire, Haeri pays
little attention to the closely associated juridical
aspects of mutfa marriage; she focuses on the sociological
aspect of its practice in Iran. The bulk of her work is
devoted to interviewing men and women who practise mut€a.

2- Temporary marriage has been and still is a
controversial issue among Sunni and Shi°? jurists, and they
have not reached an agreement on it even though they share
some common ground. One may note, for instance, that some
classical Sunni jurists, such as AbG Hanifa, permitted a
similar type of marriage which was limited to a specific
period of time.

3-The subject is both significant and somewhat
sensitive, perhaps because this kind of marriage is not
merely a theoretical issue, but one that relates closely to
daily life.

This thesis will deal primarily with the juridical
aspects of the institution of temporary marriage. It will

be divided into three chapters.
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In the first chapter, I will examine the etymological

and technical implications of mutfa marriage, especially in

the Qur’&nic context. I will also investigate the

legitimacy of mutfa from the perspective of the Qur’&n, the
Sunna, and ijma° (consensus) .

The second chapter will be concerned with the Sunni

argument that mut®a marriage has been abrogated. The

abrogation of mut®a is asserted on the basis of three types

of argument, namely, the Qur’an, the Sunna, and ijmd¢. In
this chapter, I will follow the various types of abrogation
applied to the mut®a and the refutations presented by Shici
jurists.

The third chapter deals with the prohibition of mut€a
marriage. The important issue to be discussed here is that
the caliph “Umar prohibited muta on grounds derived from
personal reasoning (ijtih&d). °“Umar practised his own
ijtih&4d on numerous occasions during both the Prophet’s:

lifetime and his own caliphate. I will investigate the

reasons for his prohibition of mutfa marriage and how it was

subsequently understood by Sunni jurists.



Chapter One
The legitimacy of mut®a marriage

I.The Qur’anic perspective

In order to provide an adequate picture of the issue
at hand, it would be instructive to take a cursory glancé
at the question of whether mut€a marriage was a pre-Islamic
custom or an institution sanctioned by the Qur’én 4:24 and
the Sunna. There is a curious account of discussion on this
issue. While Howard postulates that the institution of mut€a
is "...a form of marriage that certainly existed at the
time of the Prophet," and "...seems to be sanctioned by the
Qur’&n 4:24,"! Hammlda claims that there is unanimity among
the CSulamd’ on the fact that the mutfa marriage was
practised by the ancient Arabs, without providing any
evidence to substantiate his thesis.? Heffening not only

insists that mut®a marriage was an old Arabian practise, but

he also argues that '"temporary marriage is found among

other peoples, according to many Western scholars."?® In

support of his view concerning the "abominable practices of

! I.K.A. Howard, "Mut®a Marriage Reconsidered in the
Context of the Formal Procedures for Islamic Marriage,"
Journal of Sematic Studies 20 (1975) :82.

2 °cabd al-°Ati Hamm{ida, The Family Structure in Islam
(Nigeria: American Trust publication, 1978), 103.

* Willi Heffening, "Mutfah", Encyclopaedia of Islam,
3:2. (Leiden: E.J. Brill and Luzac, 1913), 774.
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ancient Arabia," Hughes refers to Burckhardt’s wversion
which differs from mutfa marriage, for its provisions are
not materialized in this wversion.® Burckhard, in his
version, states that "it was a custom of their [the ancient
Arabs] forefathers to assign to a traveller who became
thelr guest for the night, some female of the family, most
commonly the host’s own wife."® Robertson Smith deems mut®a
marriage as a medium for a "temporary alliance" between a
stranger and the tribe which gave him a protection as a
refugee, which was in vogue at the time of the Prophet.®

Concurring with the viewpoint of the majority. Muslim

scholars that mut®a marriage did not gain footing in pre-
Islamic practices,’ al-Amin insists that it was not
considered to be an ancient Arabian marriage by any

classical historian or scholar, except for al-Allsi,

* T.P. Hughes, "Mutah," Dictionary of Islam, 1lst ed. (Lahore:
Premier Book Publisher and Booksellsers, 1885), 424. For the
conditions of mut®ah marriage see Ameer Ali, Mahommedan law, 2
vols. (Calcutta: Printed by Thacker, Spink and co., 1908), 2:438-
441.

® Ibid.

¢ William Robertson Smith, Xinship and Marriage in Early
Arabja (Boston: Beacon Press, 1903), 82.

7 Ssee, for example, °Abd al-Husayn Ahmad al-Amini, al-Ghadir
fil-Kitdb wal-Sunna wal-Adab, 11 vols. (Beirut: DAr al-Kit&b al-
‘Arabd, 1403/1983), 237, Muhammad Husayn al-Tabdtabd’i, al-Mizan
fi Tafsir al-Qur’dn, 20 vols. (Beirut: Mu’assasat al- Alami,
1393/1973), 4:308, and Mustafi al-R4fi°1, isl8mund fil-Tawfig bayna
al-Sunna wal-Shi®a (Beirut: DAr al-kit&b, 1968), 147.
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Muhammad Thébit al-Migsrf and Ms&d J&4r All&h.? The most
authoritative tradition relied upon, pertaining to the
kinds of pre-Islamic marriage, is voiced by °A’isha, the
wife of the Prophet.’®
All the multifarious arguments originate from the
divergent interpretations of the Qur’énic verse 4:24. After
presenting all the classes of women with whom marriage is
forbidden, the Qur’dn goes on to say: "Lawful for you are
all beyond those mentioned, so that ye seek them (iﬁ
marriage) with your wealth, but not in fornication, so give
them their reward (ujlr) for what you have enjoyed
(istamta®tum) in keeping your promise."?°

The word istimti is derived from the root m-t-° which

® Muhsin al-Amin, Nagd al-Washia (Beirut: Dar al-
Ta4ruf, 1406/1986), 259.

® Muhammad Ibn Ism&°il al-Bukhlri, Sahih al-Bukhiri, 9
vols. (Beirt: D&r al-Turdth al-°Arabi, n.d.), 7:19-20.
According to °“A’isha, there were four kinds of marriages in
ancient Arabia: -

1- A regular marriage which had been sanctioned by Islam;
namely, a man asks the hand of a woman from her widli by
paying her a dower. 2- A husband would ask his wife to
have intercourse with a famous person, in order to have a
child from him. .
3- A number of men used to have sexual union with a woman.
After becoming pregnant, she would summon them to assemble
in order to ascribe the child to one of them.

4- A group of men used to visit a prostitute, who used to
fix a flag on her door, as a sign of her calling. They
assembled, when she had a child, and a physiognomists would
decide on the paternity of the child.

Y our’én, 4:24.
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means "to carry away, to take away."'! The Qur'’an uses the
words’ mata®, tamattu® and istimtd® in several places and
are all associated with the sense of enjoyment.'? The mut€a
marriage is a "marriage which the contract stipulates will
last for a fixed period of time"}in return for a dower
which could be no more than "a few grains of wheat."™

There is a dispute among Muslim jurists on whether the
Qur’anic verse 4:24 established the legality of mut‘a
marriage. On the one hand, the Shifi jurists are unanimous
in their assertion that this verse regulates and sanctions
the validity of mutfa marriage.’® The Sunni jurists, on the
other hand, hold two differing opinions in their
interpretation of the verse 4:24. They argue that the verse
in question belonged either to a regular marriage or to é
muta marriage, but was later abrogated by another

6

verses.® This issue will be discussed in detail in the

11 gSachiko Murata, Temporary Marriage in Islam
(London: Muhammadi Trust, 1978), 27. :

2 Jamdl al-Din Ibn Manzlr, Lisln al-°Arab, 15 vols.
(Beirut: Dar S&dir, n.d.), 8:329. See also for the
definition of mut€a "enjoyment, pleasure", Fakhr al-Din al-
Tirayhi, Majma® al-Baydn, 6 vols. (Tehran: al-Maktaba al-
radawiyya, n.d.), 4:390.

13 Murata, Temporarz marriage, 27.
4 Tbid., 37.

** Muhammad Jawdd al-Baldghi, Al4’ al-Rahmdn, 2 vols.
(Qum: Intishdrdt Maktabat al-Fagih, n.d.), 1:75.

¢ gSee, for example, Fakhr al-Din al-Rizi, in his

remarkable al-Tafsir al-Kabir, 32 vols. (Beirut: Ihya’ al-
Turdth, n.d.), 10:49, the two opinions are presented, and
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second chapter. The question that needs to be posed at this
juncture is, why the Sunnil jurists hesitate to adopt this
interpretation of verse 4:24? What are the reasons behind
this hesitation? At first glance, it seems that there are
two reasons for this. One is that the Sunni jurists found,
in their hadith books, that some of the prominent
Companions of the Prophet and their Followers (tabi®ln)
maintain the legality of mut®a marriage, which relate to
verse 4:24. The second is that Ibn °Abbas and some other
Companions used to recite the verse 4:24 in a different
manner which indicated, without any doubt, the legality of
mut®a marriage. Concerning the interpretation of the verse
4:24, al-Qurtubi presents in his exegesis what Ab{d Bakr al-
Tartisi had confirmed about how °Imrdn Ibn al-Hasin, Ibn
°Abbas, some of the Companion, and a group of Ahl al-Bayt
(the household of the Prophet) had permitted mutfa
marriage.!” Mujdhid states, on the authority of °Abd Ibn
Hamid and Ibn Jarir, that the verse refers to mutfa
marriage. Also, on the authority of Ibn Jarir, al-Suddi

maintained that this verse belongs to mutfa marriage through

he holds the view that mut®a was permitted, by this verse
(4:24), yet it was abrogated. See also Shihdb al-Din al-
AlQsi, RGh al-Ma°4nf, 30 vols. (Beirut: DAr Ihyd’ al-Turath
al-°Arabi, n.d.), 5:5.

7 Muhammad Ibn Ahmad al-Qurtubf, al-jami¢ Liahkim al-
Qur'’8n, 20 vols. (Cairo: Dir al-Katib al-°Arabi, 1387/1967),
5:133.
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which the man weds the woman for a period of
cohabitation.*® al-Amini relates on the authority of Ahmad
Ibn Hanbal that Ibn al-Hasin asserted that the verse was
revealed in the book of God and that the Companions
practised it during the Prophet’s time; it was not
abrogated by any other verse and the Prophet did not forbid
it until his death.! The same tradition was differently
reported; instead of "until his death"; Ibn al-Hasin said
"...until one person said [about muta marriagel], on the
ground of his opinion, what he wanted."?® Al-Bukhiri
relates another tradition on the authority of °“Imrédn Ibn al-
Hasin which may be considered an admixture of the two
earlier traditions.?®

The other reading of the verse by some Companions of
the Prophet, especially Ibn °Abbéds, did not allow the Sunni

jurists to pass the interpretation of the verse without

hinting at mut®a marriage. On the authority of Ab{ Nadra,

it is said that he asked Ibn “Abbds about mut€a marriage. In

response to the question, Ibn °Abbds said: "Have you not

** Jaldl al-Din al-SuyQti, al-Durr al-Manthfir f£il-
Tafgir bil-Ma’thur, 6 vols. (Beirut: Dar al-M°rifa, n.d.),
2:140. See also Muhammad Ibn Jarir al-Tabari, Jadmi¢ al-Bayén
fi Tafsir al-Qur’dn, 30 vols. (Beirut: DAr al-Marifa, 1406
/1986), 5:9.

19 caAbd al-Husayn al-Amini, al-Ghadir, 6:229.
20 Ibid., 232. See also Muhammad al-Tdhir Ibn ©Ashfr,
Tafsir al-Tahrir wal-Tanwir, 30 vols. (Tunis: al-Dar al-

Tnisiyya lil-Nashr, 1984), 5:10.

21 Bukh&dri, Sahih al-Bukhiri, 6:33.
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read chapter al-nis§’?" Abld Nadra answered in the
affirmative. Ibn °Abbids then said "Did you not read: ‘for
what you have enjoyed of them - for a definite period (ila

ajalin musammd)?’" Ab(l Nadra was surprised at this new

recitation of the verse. He is reported to have said: "if
I had read it like this I would not have asked you." Then
Ibn °Abbds affirmed that it is indeed recited in this way.
In another tradition Ibn °Abbis is reported to have asserted
that "God revealed verse 4:24 in the same manner I recité
it," and he repeated the statement thrice.?

It seems that this reading of the verse was well known
among the Companions of the Prophet, for Ibn °Abbis asserts
that mut®a marriage was prevalent at the beginning of Islam,
and that the Companions were reciting this verse as
follows: "... for what you have enjoyed of them for a

"23 and, according to

definite period (ild ajalin musammi),
al-Nisdblri, none of the Companions rejected this

reading.?® Some other Companions participated in Ibn

22

al-Tabari, Jami® al-Bayén, 5:9. See also al-Suyfiti,
al-Durr al-Manthir, 2:140. Heffening, after hinting to this
reading of the verse (2:24), goes too far to say "a reading
which naturally has not found its way into Sunni circles
but is often added in Shifa books". See Heffening, "mutfa®
Encyclopaeia of Islam, 774. In fact, this reading has found
its way into all Sunni exegesis. To get a glimpse of the
sources, see al-Amini, al-Ghadir, 6:230-244,

# al-Suy(iti, al-Durr al-Manthfir, 2:140.
4 Al-Tabari, J8mi¢ al-Bayan f1 Tafsir al-Qua’én, with

the comments of al-Nisdbliri, 30 vols. (Beirut: Dar al-
Ma°rifa, 1406/1986), 5:18.
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‘Abbis’s reciting of the verse according to both al-Q&simi
and Ibn Kathir who narrate that Ibn °Abbds, Ubay Ibn Ka‘b,
Sa®id Ibn al-Jubayr, and al-Suddl were reciting the verse
4:24 as follows: "...for a period of time."?® Ibn Mas®id

26

also used to read the verse the same way.“® This reading

ACA

has found its way in the Shi circle, and the Shifis have
insisted on this reading to advocate their assertion of the

legitimacy of mutfa.?’” On the authority of the household of

the Prophet (Ahl al-Bayt), especially al-8Sadigq, who are
viewed as the most authentic expositors of the Qur’&n in
the eyes of the Shi°is, many versions were narrated to
indicate that they (Ahl al-Bayt) used to read the verse
thus: "...for a definite period”.?® On the issue of whether
this reading part of the Qur’adn or not, there are two
opinions. Some jurists hold the opinion that "...for a

definite period" is not a part of the Qur’én; rather, it

%> 1smé°il al-Qarashi Ibn Kathir, Tafsir al-Qur’&n al-
‘Azim, 4 vols. (Cairo: Matbaat al-Istiqgdma, 1376/1956)
1:474. See also Muhammad Jamdl al-Din al-Q&simi, Mahdsin
al-Ta’wil, 17 vols. (Damascus: Da&r Ihya’ al-Kutub al-
‘Arabiyya, 1377/1957), 5:1187.

26 Al-Al(is?, ROh al-Ma®4ni, 5:5. See also, Yahyd Ibn
Sharaf al-Nawawi, harn Sahih Musllm, 18 vols. (Bierut: Dar
al-Qalam, 1407/1987), 9:189. .

%7 Al-Amin, Naqgd al-Washi®a, 276-277.

28 Muhammad Bagir al-Majlisi, Bih8r al-Anwdr, 110 vols.
(Beirut: Mu’assasat al-Wafid’, 1403/1983), 100:305. Also al-
Hurr al-°Amili, Wasd’il al-Shia, 20 vols. 5th ed. (Tehran:
al-Maktaba al-Islamiyya, 1398), 7:439.



15
indicates the interpretation of the verse (4:24).%° For
this very reason, some Sunni jurists contend that this
recitation reflects merely the interpretation of verse
2:24, by some Companions, which is irregular and not
bound.?®® Al-Shawkdni states that there <can be no
justification for Ibn °Abbds, Ubay Ibn Kab, Sa®id Ibn al-
Jubayr to read the Qur'’é&nic verse by adding to it the words
"for a definite period" to show that it relates to mutfa.
No such words can be added to it and the reading of the
Qur’anic verse in a different manner cannot provide a basis
for argument.3? On the other hand, some jurists believé
that it is a part of the Qur’édn, yet it does not
necessitate the distortion of the Qur’&n, for it 1is
considered one of the different modes of the Qur’an’s

recitation.??

?®  Muhammad Husayn K&shif al-Ghit&4’,_Asl al-Shi‘a wa
Us@iluhd (Qum: Dar al-Qur’én al-Karim, n.d.), 167. See also
al-Baldghi, Al3’ al-Rahmdn, 1:76. Al-BalAghi says that some
of the Companions used to insert when copying the Qur’én
what they believed to be its interpretation, and they
connect it, in their recitation, with the Qur’&n as if it
is part of the Qur’an. And they, al-Baldghi continues, say
that the Qur’é&n was revealed like this.

3% Ahmad Ibn °Al% al-Jass8s, Ahk8m al-Qur’an, 4 vols.
(Bierut: DAr al-Kitdb al-°Arabi, n.d.), 2:148. See also
Muhammad Rashid Rid4a, Tafsfr al-Mandr, 12 vols. (Cairo: Dar
al-Manfdr, 1367/1947), 5:13.

3t Muhammad Ibn “All Ibn Muhammad al-Shawkédni, Nayl al-

Awtdr “an Ahadith Sayyid al-Akhy8r, 8 vols. (Beirt: DAr al-
Jil, 1973), 5:274-275.

32 Al-Amin, Nagd al-Washia, 277. See also the comments

of Muhammad Bagir on Kanz al-°Irfidn fi Figh al-Qur’&n, 2
vols. (Tehran: Al-Maktaba al-R&dawiyya li-Ihy&’ al-Athér
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Referring to this recitation, which Ahl al-Bayt agreed
on its soundness, Shi®l jurists insist that verse 4:24 is

adequate to validate the institution of mut®a marriage. Many

other traditions, on the authority of Ahl al-Bayt, are to
be found in Wasd’il al-Shia, one of the most authoritative
Shi¢i books. The most interesting is that which is reported
on the authority of AbQG Hanifa, the founder of the Hanafl
school, who asked al-Saddig about mut®a marriage. When al-
sadiq was sure that Abl Hanifa was asking about mutfa
marriage and not mutat al-hajj, he replied "Glory to God,
have you not read the Qur’&n in which it is stated: ‘'So
those of them whom you enjoy, give them their appointed
wages’?"** Abd Hanifa then said "By God, it is a verse I do
not seem to have read".** 1In this connection, it is
important to shed some light on the meaning of mut€at al-
hajj. mutfat al-hajj or hajj al-tamattu®, according to the
jurists, is incumbent on those who do not reside in the
city of Mecca while performing hajj; whoever wants to

perform the hajj he or she should begin with fumra and

al-Ja®fariyya, 1343/1923) 2:151, by al-SiylGri. To justify
his opinion, Muhammad Bagir refers to Ibn Qutayba ,in his
book Mushkil al-Qur’dn, to show that the reading of 1Ibn
‘Abbds of the verse 4:24 belong to one of the faces of
recitation of the Qur’édn, stipulated in Ibn Qutayba’book.

33 Qur’én, 4:24.

3 Al-°Amil?, Wasi’il al-Shica, 7:439.
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finish with hajj.?® All the duties of mutfat al-hajj, which
are similar to those of al-hajj, should be performed in al-
masjid al-harim.?® Because mut®at al-hajj and al-hajj are
not separated from each other, their times are same;
namely, shawwdl, dhul-gi°da and dhul-hijja.?’” The main

difference between hajj and mutfat al-hajj is that when the

duties of the 1latter are performed everything becomes
lawful for the pilgrims even contacting women.?® This kind
of pilgrimage was considered libertinism before Islam if
performed in the time of hajj, yet it was practised by the
Prophet?® and sanctioned in the Qur’an. The Qur’dn says:
"...And if ye are in safety, then whosoever contenteth

himgself with the Visit for the pilgrimage [faman tamatta‘a

bil-“umrati ilal-hajj] (shall give) such gifts as can be had

with ease. And whosoever can not find (such gifts), then a
fast of three days while on the pilgrimage, and of seven
when ye have retuned; that is, ten in all. That is for him

whose folk are not present at the Inviolable place of

3% Murtadi al-Husayni al-Fayruzabadi, al-Sab®a minal-
Salaf (Qum: Manshirdt Maktabat al-Fayruzabadi, 1402/1982),
104. See also Murtadd al-°Askari, Ma®4lim al-Madrasatayn, 3
vols. (Tehran: Mu’assasat al-Bi‘tha, 1406/1986), 2:188-189.

3 For all the details concerning haijj and mutfat al-
hajj see Muhammad Bagir al-Sadr, al-Fatidwd al-Wadiha
(Beirut: Dar al-Ta®druf 1il-MatbG4t, 1401/1981), 665-668.

37 Ibid., 666.

38 al-°Askari, Maalim al-Madrasatayn, 2:188.

3% 1bid., 190.
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Worship..."*°
In spite of the fact that Shi®i jurists refer to Ahl
al-Bayt in order to affirm the legitimacy of mut®a marriage
from the Qur’an, they derive their own argument from verse
4:24 itself. Their argument focuses on three points. The
first point concerns the meaning of the word istamtatum.
They argue that the word istamta®tum has two meanings: one
is "to enjoy" (which represents the literal meaning of the
word), and the other 1s "temporary marriage" (which
symbolizes the conventional usage of the Shari®a). According
to the principles of jurisprudence, the Shi°l jurists

assert, the conventional usage of the Shari®a should be

taken in this case, just like the words galdt, zakidt, siyém

‘1 In a conversation with AbQi al-Q&asim al-Daraki,

and haijj.
when he asked al-Shaykh al-Mufid about verse 4:24, and why
it could not mean a permanent marriage, the latter said:
"In spite of the fact that the word istimtd® has a real

meaning of "enjoyment", yet if it is connected to the

marriage without any restriction it means nothing but mut‘a

marriage." Al-Mufid continues to say "For it (the word
istimta®) is a sign for the mutfa marriage, according to the

Sharica, and the people of the Sharia are accustomed to it.

40 our’&n, 2:196.

4 Kashif al-Ghit4d’, 2Asl al-Shia, 180. See also
Tawfiq al-Fakiki, al-Mut®a wa-Ath8ruhd fil-Isldh al-Ijtim§°?
(Cairo: Matbii‘4t al-Najah, n.d.), 64, on the authority of
al-Muhaggiq al-Hilli in his book al-Sard’ir.
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Don’t you see that if somebody says: I yesterday married
this woman in mutfa, ...or so-and-so believes in mutfa
marriage, nobody understands from his statements anything

but the marriage [mutfa] that the Shi°is uphold.** A similar

approach is explored by al-Tabarsi.*

The second point, according to the Shi®l jurists, is
that the Qur’adn, in this verse, ties the payment of the
dower to the enjoyment, which refers to muta marriage. For,
in case of permanent marriage, if somebody divorces his
wife without any consummation or enjoyment, he still has to
pay half of the her dower,* according to all Muslim
jurists. However this norm is not applied to the verse in
question.*® The last point, according to Sharaf al-Din, is
that chapter al-niséd’ deals with the different kinds of
legitimate sexual relationships, either by marriage or
concubinage. According to Sharaf al-Din, the Qur’én has
explained, in the beginning of this chapter (4:3), the
legitimacy of permanent marriage, and then enumerates all
categories of the woman with whom marriage is forbidden,

and then follows up with verse 4:24. So if verse 4:24 is

42 Apl-Shaykh Al-Mufid, al-Fusil al-Mukht8ra (Beirut:
Dar al—Adwé’, 1405/1985), 124.

* al-Fadl Ibn al-Hasan al-Tabarsi, Maijma® al-Bayén f?
Tafsir al-Qur’&n, 10 vols. (Beirut: D&r al-Ma‘rifa,
1406/1986), 3:52. '

4 Al-Baldghi, Ald’ al-Rahmdn, 1:75. See also al-
Tabarsi, Majma® al-Baydn, 2:52-53.

4 al-wa’ili, Min Fiqg al-Jins, 137.
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also about permanent marriage it will be reiterating the
same legal ruling in one chapter, thus, it is more likely

that the latter verse refers to muta marriage.*¢

II. The legitimacy based on Sunna
All Shi®i and Sunni jurists agree that mutfa marriage
was permitted by the Prophet, and it was in vogue in his
time. Heffening goes further to insist that the Prophet

In Rawdat al-

Muttagin, al-Majlisi maintains that the Prophet practised

"was even said to have practised it".?¥

mut®a marriage, according to Imdm al-Sddig. al-Majlisi
refers to the version that Imdm al-Sadiq was asked once
whether the Prophet practised mut®a marriage or not? Imdm
S&dig replied "Yes" and recited the verse 66:3-5 which
reveals, according to al-Majlisi, his servants (Mariya) and

® Many traditions

contracted with her a muta marriage.*
have been advanced by outstanding Muslim jurists concerning
the permission of mut®a marriage by the Prophet:

1- A famous tradition was narrated by a great Muslim

jurists that the Prophet permitted mut®a marriage in the

expedition. On the authority of Jabir Ibn °Abd Alldh al-

4 °Abd al-Husayn Sharaf al-Din, Masid’il Fighiyya
(Tehran: Sabhar,1407/1987), 62-63. :

47 Heffening, "mutah" Encyclopaedia of Islam, v.2:3,
774- 775.

4 Muhammad Bagir al-Majlisi, Rawdat al-Muttagin, 14
vols. (Qum: al-Matba®a al-°Ilmiyya, n.d), 8:507.
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Ansidri and Salma Ibn al-Akwa®, al-Bukh@ri relates that they
were in the army when a messenger of the Prophet came and
informed them that the Prophet has permitted them to
contract muta marriage.®’ The same tradition was narrated
twice by Muslim in his Sahih. In another tradition, instead
of "...a messenger of the Prophet came", Muslim relates
that the Prophet himself came.®*?® In the same spirit, a well
known hadith was recited by al-Bukhdri, on the authority of
°Abd Alldh Ibn Mas®lid, that the Companions asked the
Prophet to allow them to castrate themselves when they were
fighting with him without their wives. The Prophet forbade
them to do so, but permitted them to marry women for
exchange of a robe for a specified period of time. €“Abd
Alldh Ibn Mas®dd then recited this verse: "O ye who believe!

forbid not the good things which Allah hath made lawful for

you, and transgress not. Lo! Allah loveth not
transgressors" (5:87).° In his Sahih, Muslim narrates

three traditions in the same sense, yet 1in the last
tradition, °Abd Alladh Ibn Mas®dd did not say that the

Companions were in expeditions, instead, he said "We were

49 Bukhdri, Sahih al-Bukh&rf, 7:16.

*° Muslim Ibn al-Hajjdj al-Qashiri, Sahih Muslim, 5
vols. (Cairo: Matba®at Muhammad °Alf Sabih wa Awlédduh,
n.d.), 4:130-131.

* Ibid., 7:5. Muhammad Ibn °Alf Al-Shawkini, in his

book Nayl al-Awtdr °an Ahadith Sayyid al-Akhydr, 8 vols.
(Beirut: Dar al-Jil, 1973), 5:268, when finished reciting

the verse (5:87), said: "this hadith agreed on it".
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youths" .5?
2- Salama Ibn al-Akwa® reported on the authority of his

father that the Prophet permitted mut®a marriage. The

Prophet said that whoever (man or woman) wishes to conduct
mutfa marriage, their cohabitation may last three nights;
If they wish to extend it or to separate, they may do so.*?

3- On the authority of Sabra Ibn Ma®bad, a group of
traditions were narrated, whose substance is as follows:

The messenger of God permitted mut®a marriage; Sabra

therefore went with a man (in some traditions his uncle) to
a woman (from Banli “Amir) and each offered his cloak. She
chose the younger (who was Sabra) with the shabbier cloak
and slept three nights with him.**

4- Another tradition was reported, concerning the
permission of mut®a marriage by the Prophet, on the
authority of al-Rédzi who relates that when the Prophet came

to Mecca, in his farewell (‘umra), Meccan women adorned

themselves for him. As a result, the Companions of the
Prophet complained to him about the length of their
celibacy. Then he said: "Marry from these women.">®

5- A conversation between °Abd Alldh Ibn °Umar and a

*2 Muslim, Sahih Muslim, 4:130.

>3 Bukhdri, Sahih al-Bukhiri, 7:16.

 Ibid., 4:131-132. See also, Shams al-Din al-
Sarakhsi, al-Mabsfit, 30 vols. (Egypt: Matba®at al-Sa°ada,
1324/1904), 5:152.

> Al-R4z1, al-Tafsir al-Kabir, 10:49.



23
man from Syria is strong evidence that Ibn “Umar supported
the legitimacy of muta marriage as established by the
Prophet himself. It is said, in Sahlh al-Tirmidhi, that a
man from Syria asked Ibn “Umar about mutfa marriage. When
Ibn “Umar responded that it was lawful, the man objected
that his father, ‘Umar, announced its prohibition. ¢‘Abd
All3dh Ibn “Umar then argued that if his father prohibited
it and the Prophet did it (Sana®ahd), Muslims should not
reject the Sunna and follow his father’s statement.®® A
similar tradition was narrated on the authority of Ahmad
Ibn Hanbal in his Musnad. To use Heffening’s words, he
says: "the angry exclamation of Ibn “Omar when he was asked
about mutfa: "By God, we were not immodest in the time of
the Prophet of Allah nor fornicators."S’

It may argued, according to some of the above-

mentioned traditions, that the Prophet may have permitted

mut®a marriage for a short time on particular occasions. The

> See °Abd al-Husayn Shraf al-Din al-Misawi, al-Fugil
al-Muhimma (Beirut: Dar al-Zahr&’ 1il-Tib&°a wal-Nashr,
1397/1977), 80, al-F&kiki, al-Mutfa, 42, and Muhammad Hasan
al-Muzaffar, Dald’il al-Sidg, 3 vols. (Tehran: Matbaat al-
Najdh, n.d.), 3:167, on the authority of al-Hilli in his
book Nahj al-Hagg wa Kashf al-Sidg. It should be noted here
that some scholars have narrated this tradition in
reference to mutfat al-haij instead of mutfat al-nigd’. See,
for example, al-Amini, al-Ghadir, 6:201-202. For this
reason al-Muzaffar, in Dald’il al-Sidg 184, says that he
found, in Sahih al-Tirmidhi, the tradition related to haijj,
however he states that "it may have been omitted from the
correct copies nowadays, or the compiler (al-Hilli) may
have made a mistake".

*7 Heffening, "Mut®ah" Encyclopaedia of Islam, 775.
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Shi®i jurists do not dispute the fact that the Prophet might
have indeed permitted mutfa marriage in the army for his
solders, but they take issue with the Sunni position that
it was meant to be only a temporary institution. To support

their argument that the legitimacy of mutfa marriage have

persisted during the Prophet’s lifetime until his death,
the Shi¢i jurists adduce the following traditions: |

1- “Umran Ibn al-Hasin is one of the authorities who
insisted that mut®a marriage continued to be practised
during the lifetime of the Prophet. Many traditions are
narrated by him, on this scope, with slight variations. He
relates, according to al-Bukh8ri, that muta was revealed
in the Book of God, and it was practised by the Companions
while the Prophet was alive. He insisted that no verse was
revealed abrogating it, and the Prophet did not prohibit it
until he died.®® al-R4z1 relates the same tradition, on the
authority of Ibn al-Hasin, in a manner which gives mut‘a
marriage a strong position. Instead of "...we practised it
while the Prophet was alive", according to al-Razi, Ibn al-
Hasin says ".{.and the Prophet commanded us to practice it

and we practised it."*® The same tradition was also

¢ Bukhdri, Sahih al-Bukhiri, 6:33.

*® al-R&z1, al-Tafsir al-Kabir, 10:49-50.
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narrated by al-Tabarsi on the authority of al-Tha‘labi.®°

2- The muta marriage of Asmi’, the daughter of the first

caliph AbQd Bakr, to al-Zubayr was a recurrent theme in Ibn
°Abbds’ argument in favour of mutfa marriage. Many
traditions were narrated, on the authority of Ibn °Abbés,

indicating that Asm&’ contracted mut®a marriage. Ibn °Abd

Rabbih, in his remarkable book al-°Igd al-Farid, relates,
on the authority of Ibn °Abbas, that al-Zubayr family (Al
al-Zubayr) were the first to celebrate mut®a marriage.®
Ibn al-Zubayr opposed mut®a marriage and objected to Ibn
°Abbds for his adamant views in favour of mutfa. He warned
Ibn Abbds that he would stone him to death if he practised
it.% His severe position toward Ibn °Abbids prompted him to
speak out frankly to Ibn al-Zubayr about his mother’s mutfa
marriage. Ibn “Abbas once requested Ibn al-Zubayr to ask his

mother how she conducted mut®a marriage between his father

and her. When Ibn al-Zubayr asked his mother she replied
that she, indeed, gave birth to him in mutfa marriage.®
When “Urwa, the son of Asm&’, advised Ibn “Abbds to be God-

fearing in permitting mut®a marriage, Ibn °Abbds also told

0 Al-Tabarsi, Majma® al-Bayén, 3:52.
® Al-Amini, al-Ghadir, 6:209.

62 al-Alfisf, ROh al-Ma‘4ni, 5:6.

6 Al-Amini, al-Ghadir, 6:209. See also al-Fakik?, al-
Muta, 45-46.
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him to ask his mothexr about it.% Another tradition, on the
authority of Muslim al-Qarashi, reported that Asmid’ was
asked by a group of men pertaining to her contracting Mut‘fa
marriage in the time of the Prophet. Al-Qarashi narrates
that a group of people called on Asmd’ and asked her about
mutat al-nisd’. She confirmed the fact that she practised
it in the lifetime of the Prophet.® Muslim, in his Sahih,
relates another tradition on the authority of al-Qari
(probably a misprint for al-Qarashi), that he asked Ibn
°Abb&4s about mutfat al-hajj. Ibn °Abbis, according to al-
Qarl, advises them (it seems that there were some other
people with al-Qari) to ask Asmid’ about it. Al-Qari
continues to say that when they called on her, they found
a big blind woman, who told them that the Prophet permitted
it .®¢

Although Muslim used mut®at al-hajj in his hadith, yet
he said that °Abd al-Rahmédn, in his hadith, said "al-mutfa"
and did not say: "mutfat al-hajj". And Shu‘ba said, Muslim
continues, that Muslim (al-Qari) was hesitating between

mut®at al-hajj and mutat al-nisi’.% On the use of mutfat

8 Ibid., 208-209.

® Murtagd al-°Askari, Ma®4lim al-Madrasatayn, 3 vols.
(Tehran: Mu’assasat al-Bi°tha,1406/1986), 2:247. See also,
al-Amini, al-Ghadir, 6:209. Both narrated this tradition on
the authority of Abli Dawlid al-Taydlisi, yet instead of "al-
Qarashi" al-Amini put "al-Qari".

8 al-Amini, al-Ghadir, 6:209.

87 Ibid.
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al-hajj instead of mutfat al-nisd’, al-Amini comments that
some of the traditions were restricted to mutfat al-hajj
only in order to protect the dignity of Ibn al-Zubayr and
to hide the fact that he was born by muta marriage.®®

In order to support the fact that mutfa marriage

persisted after the death of the Prophet, the following
traditions were narrated by Shi°l jurists: In his Gahih,
Muslim relates three traditions, on the authority of Jébir
Ibn “Abd All&h al-Ansdri, concerning the practise of mutfa
marriage in the days of the Prophet, Ab{ Bakr, and.cUmar._

1- It is related by Ibn Jurayj, on the authority of
AbQ al-Zubayr, that Jdbir states that the Companions of the

Prophet used to contract mut®a marriage in return for a

handful of dates and some flour in the days of the Prophet
and Ab{i Bakr until °Umar forbade it in the case of °Amr Ibn
Hurayth.?®®

2- On the authority of °Atd’, Ibn Jurayj relates that

Jabir came (to Mecca) to perform ‘umra and a group of people

went to see him, in his place of residence. The people
asked him of many things, and they mentioned mutfa marriage.
Jabir insisted on the fact that muta marriage was practised
at the time of the Messenger of God, Ab{i Bakr, and °Umar.’°

3- It was reported, on the authority of Ab{ Nadra,

¢ Ibid.
8 Muslim,_Sahih Muslim, 4:131.

0 Ibid.
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that when Jabir was told about the argument between Ibn
°‘Abbds and Ibn al-Zubayr concerning mutfat al-nis&d’ and
mut®at al-hajj he declared that both of them were practised
in the days of the Messenger of God but, thereafter, °Umar
prevented people from practising it, so that they never
repeated them again.” Al-Amini mentions the last tradition
with chains of transmission.’?

A well known statement attributed to the second
caliph, “Umar, has been employed by many prominent figures
and jurists as a strong piece of evidence for the
legitimacy of mut®a marriage. His statement runs as follows:
" There are two mutfas which existed in the lifetime of the
Messenger of Alldh, mutfat al-hajj and mutat al-nisd’, and
I prohibit them and will punish whoever practices them.”
From the statement of “Umar, al-Ma’miin, the “Abbisid caliph,

announced the legitimacy of mutfa marriage once more, yet

he withdrew his announcement.’ In this respect, al-Haeri
says: "In the ninth century the Caliph Ma’mun proclaimed
mut’a marriage legal once again, but faced with stiff

opposition and the threats of denunciation from the Sunni

1 Ibid.
2 Al-Amini, al-Ghadir, 6:210-211.

3 All the sources of this statement are mentioned by
al-Amini in his remarkable al-Ghadir, 6:211.

7% Ahmad Ibn Muhammad Ibn Khallik&n, Wafayit al-A°yan,
8 vols. (Beirut: Dar S&adir, 1374-1376/1955-1956), 6:149-
150.
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ulama (religious scholars), he was forced to withdraw his
edict".”

Another story that illustrates the significance of
‘Umar’s statement is reported by al-Raghib. He relates that
Yahyéd Ibn Aktham, a famous jurist, once asked an old man
from Basra about his proclaiming the permissibility of mutfa
marriage. The old man responded that he imitated the caliph

‘Umar in permitting mut®a marriage. Yahyd then said: "In

what way? “Umar was very adamant in his view." The old man
responded that because it was reported in the correct
tradition (al-khabar al-gahih) that ‘Umar ascended the
pulpit and said: "God and his Messenger permitted for you
two mutfa and I prohibit them and will punish whoever
practices them", so we accepted his testimony and rejected
his prohibition.’ On the authority of the family of the
Prophet (Ahl al-bayt), the 8hi°?l jurists narrate many
traditions, concerning the legitimacy of mut®a marriage
during the lifetime of the Prophet and after his death, iﬁ

their books.””

5 Shahla al-Haeri, Law of Desire (New York: Syracuse
University Press, 1989), Introduction, 1.

6 Al-Amini, al-Ghadir, 6:212.

7 See, for instance, al-°Amili, Wasid‘il al-Shi‘a,

7:437-446, and al-Majlisi, Rawdat al-Muttagin, 8:453-483.
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III. The legitimacy based on consensus (ijmac)

In order to reinforce the legitimacy of mutfa marriage, the
Shiis invoke the consensus of Muslims. To support his
argument concerning the consensus, Sharaf al-Din insisted
that the people of Qibla all agree that God sanctioned mut€a
marriage in Islam without any doubt being cast by any
Muslim legal school. Furthermore, he continues to say that
the legitimacy of mut€a may be supplemented, in the eyes of
the people of ¢Ilm, to the constant requirements, attributed
to the Prophet, which absolutely no Muslim can disavow.’®
An approach similar to this is also upheld by al-Baldghi.
He asserts that based on the requirements of Islam, no one,
with even a scant knowledge of this religion, can disown
mut®a marriage; a contract for a definite period was
sanctioned and permitted by the Prophet and practised by a
group of the companions, during the Prophet’s lifetime and
afterwards. He confirmed that there is agreement by all
exegeter on the fact that a number of prominent Companions
like Ibn °Abbds, Jabir, °Umrdn Ibn al-Hasin, Ibn Mas®id,
Ubay Ibn Ka®b, and some others delivered a legal opinion of
muta marriage and read verse 4:24 (...for a period of
time) .”? The consensus has also been confirmed by al-Mufid

who says that muta marriage was sanctioned by the Prophet

’® Sharaf al-Din, Ajwibat M(sd Jar All4h (al-Najaf:
Matbaat al-Nu‘mdn, 1386/1966), 92.

 al-Baldghi, Ala’ al-Rahmin, 75-77.
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with the agreement of the consensus of the umma and the
family of the Prophet (Al Muhammad). He also asserts that
the prominent followers (tabi®dn) have agreed on its
legality.®® Al-°Amilf and al-Wa’ili also affirmed the
consensus among all Sunni and Shi°i scholars.® To support
his argument pertaining to the consensus, al-Baldghi refers
to the Qur'’énic verse 4:24. He asserts that all traditions
indicate that verse 4:24 is related to mut®a marriage
according to the literal meaning of the verse and many
traditions of the Companions and the followers. He goes
further to say that the tradition was persistently

circulated on the legitimacy and practice of mut®a marriage

from the days of the Prophet, Ab{ Bakr, and half of “Umar’s

lifetime.®® Mughniyya refers to the books of tradition
(hadith), positive law (figh) and exegesis in order to

demonstrate the agreement on the legality of mut®a marriage
and how the Prophet ordered his Companions to practice
it.® Al-R&Az1 is considered among the Sunni jurists who
admitted the existence of consensus on the legitimacy of

muta marriage. He says that the Muslims agreed that mut‘a

8 al-Shaykh al-Mufid, °¢Iddat Ras&’il (Qum: Maktabat
al-Mufid, n.d.), 236.

¥ See Husayn YQsuf al-°Amili, al-Muta fil-Islém
(Beirut: Dar al-Andalus, n.d.), 31, and al-Wa’ili, Min figh
al-Jing, 151. :

82 Al-Baldghi, Al4’ al-Rahmén, 2:77.

8 Muhammad Jawdd Mughniyya, Tafsir al-Kashif, 8 vols.
(Beirut: Dar al-°Ilm lil-Maldyyin, 1968), 2:295.
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marriage was permitted in the beginning of Islam, and it
was reported that when the Prophet went to Mecca to perform
the pilgrimage, Meccan women adorned themselves so that the
Companions complained about the length of separation from
their wives. He then ordered them to marry these Meccan
women.® Al-Mazini and al-Q&di °Iyad also acknowledged this
consensus.®

In addition to the fact that the argument of the
legitimacy of mut€a marriage is supported by the Qur’én, the
Sunna, and consensus, some Shi®if jurists have advanced two
further arguments. Some of the Shi®l jurists argue that
reason (fagl) dictates that every deed which has no harm

sooner or later should be lawful. Since mut®a marriage is

void of any kind of harm, must be lawful. Any claim to the
contrary must be supported by sufficient evidence.?®®
Finally, as al-Tabdtabd’i relates, Shi®iI jurists
dispute the fact that Sunnl jurists aséert the abrogation
of mutfa marriage, which implies its legality during the

lifetime of the Prophet to be subject of the abrogation.®?’

84 al-Razi, al-Tafsir al-Kabir, 10:49.

8 Al-Nawawil, Sharh Sahih Muslim, 9:89,194.

% See al-Suylri, Kanz al-°Irfén, 2:159, al-Fakik?i, al-
Mut®a, 63, and Fath Alldh Kash&ni, Manhaj al-S&1ihin, 10
vols. (Tehran: n.p., 1346), 2:485.

8 Al-TabAtabid’i, al-Mizin, 4:300-301.
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Chapter Two

The abrogation of mut®a marriage

I. The abrogation by the Qur’an
This chapter will focus on the Sunni Jjurists’
assertion that the mutfa marriage was abrogated and on the
refutation of this affirmation by Shi°l jurists. The first
protest 1is based on the Qur’a4n. The whole argument
introduced by Sunni jurists is based on four Qur’éanic
verses.

1- Verses 23:5-6 and 70:29-30, which are identical iﬁ
form and content, are at the core of the Sunnl argument.
Both verses read as follows: "And they who guard their
modesty- Save their wives or the (slaves) that their right
hand possess, for then they are not blameworthy."! Although
there are three other verses presented by Sunni jurists to
advance their demand, the main argument revolves around
these two verses which are supported by two traditions. The
first of these is attributed to Ibn °Abbi4s and the other to
°A’isha, the wife of the Prophet. Sunni jurists point out
that Ibn °Abbds is reported to have said that the mutfa
marriage was instituted at the beginning of Islam; a man
travelling to a place where he has no relatives may seek a
woman to protect his properties and look after him. It was

deemed lawful, according to Ibn °Abbis, for this man to

! Qur’an, 23:5-6, and 70:29-30.
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conclude mutfa marriage with her for the duration of his
stay in the country. Ibn °Abbds goes on to say that thié
kind of relationship had been legal until the verse (23:5-
6, 70:29-30) was revealed, making this relationship
illegal.? It is noteworthy in his remarkable exegesis al-
Durr al-Manth{ir, which contains most of the prominent
traditions, al-Suylti quotes on the authority of al-Tabrani
and al-Bayhagl the earlier tradition in a variant reading.
Ibn “Abbds relates, according to al-Suylti’s tradition, that
mut®a marriage was lawful in the beginning of Islam and that
Muslims used to recite verse 4:24 as follows: "... for a
period of time" then verse 4:23 was revealed, revoking the
first one (4:24) so that muta marriage became illegal.® It
is very obvious from al-Suy{til’s version that Ibn °Abbds did
not make reference to verse 23:5-6 and 70:29-30 as the
abrogating verses of mut®a marriage, as it is commonly
believed by the Sunni jurists; rather, 'he referred to verse
4:23 which was revealed before verse 4:24. For this very
reason, al-Baldghl was very astonished at the previous
tradition narrated by al-Suyliti. He contends that verse

4:23 is of no relevance in dealing with the issue of the

2

Muhammad Ibn €Ali al-Shawkdni, Nayl al-Awtér an
Ah4dith Sayyid al-Akhy8r, 8 vols. (Beirut: Dar al-Jil,
1973), 5:269.

* Jaldl al-Din al-Suy(ti, al-Durr al-Manthfir fil-Tafsir
bil-Ma’'thQir, 6 vols. (Beirut: Dir al-Ma‘rifa, n.d.), 2:140.
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abrogation of mutfa marriage.® Nevertheless, some Sunni and
Shil jurists have many reservations regarding both the
contents and chain of transmission.

Muhammad Rashid Rida believes, from the content of the
tradition, that it was manipulated during the period after
the death of the Companions for the following reasons:

1- It is opposed by many reliable traditions; narrated
by Muslim in his Sahih and some other jurists, to the
effect that mut®a marriage was sanctioned in the latter
years of the hijra period.

2- The verses 23:5-6 and 70:29-30 mentioned by Ibn
°Abbds were both revealed in Mecca, which can in no way,
according to the principles of abrogation, be regarded as
the abrogating verses of 4:24, which was revealed in
Madina.

3- It is well-known that, at the beginning of Islam;
Muslims had rarely travelled to other countries for lengthy
periods of time and, therefore, had no opportunity to
contract mut®a marriage, as evidenced in the tradition
narrated by Ibn °Abbads. The reason is that Muslims were
oppressed in Mecca and that they had no safe haven anywhere
else during that period. Ridd goes on to say that
travelling may not have been impossible for Muslims at that

time, but it contradicts the available evident (khil&f al-

* Muhammad Jawdd al-Baldghi, Al4’ al-Rahmidn, 2 vols.
(Qum: Maktabat al-Wijdani, n.d.), 2:81-82.
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z8hir) and there is no tradition referring to it.°®
With respect to the chain of transmission, al-°Askari
relates that Misid Ibn °Ubayda, one of the transmitters, is
classified according to Ahmad amongst the unreliable
transmitters inasmuch as he narrated several unidentified
and unapproved traditions.® Al-Shawkidni also regarded Misa
as a weak narrator.’” Pertaining to the text of the
tradition, al-°Askari says: "I do not know, if this
tradition was expressed by Ibn °Abbds, then why was he
involved in an altercation with Ibn al-Zubayr over the
legitimacy of mutfa marriage, half a century after its

revelation? Is muta marriage not a temporary marriage,

marriage for a period of time?."® In addition, it is widely
known among the jurists, according to al-Wid’ill and al-
Amini, that Ibn °Abbas persisted in upholding the legitimacy
of mut®a marriage.’

The second tradition to which some Sunni jurists refer

was ascribed to “A’isha. It is reported that when A’isha was

®* Muhammad Rashifd Rida, Tafsir al-Mandr, 12 vols.
(Beirut: Dar al-Fikr 1il-Tib&°a wal-Nashr, 1393/1973), 5:15.

¢ Murtadi al-‘Askari, Ma4lim al-Madrasatayn, 3 vols.
(Tehran: Mu’assasat al-Bitha, 1406/1986), 2:260.

7

al-Shawkani, Nayl al-Awtdr, 5:269.
8 al-°Askari, Ma®4dlim, 2:261.

_ > Ahmad al-Wa’ilf, Min Figh al-Jins (Beirut: Mu’assasat
Ahl al-Bayt, 1986), 143. See also “Abd al-Husayn Ahmad al-
Amini, al-Ghadfr fjil-Kit8b wal-Sunna wal-Adab, 11 vols.
(Beirut: DAr al-Kit8b al-°Arabi, 1403/1983), 6:224.
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questioned about muta marriage, she said: "Between you and

me stands the Book of God". She then recited verses 23:5-6
and 70:29-30 in order to give the impression that mutfa
marriage was abrogated by these two verses.'®

Al-Baldghl asserts that the above-mentioned tradition
is unacceptable as an abrogating verses of mutfa marriage
on account of these considerations:

1- The idea deduced by Sunni jurists, namely, that
‘A’isha in this tradition supports the abrogation of mutca
marriage by referring to 23:5-6 and 70:29-30, is
repudiated. For, according to al-Baldghif, °A’isha may have
believed in the legitimacy of mutfa marriage by referring
to verses 23:5-6 and 70:29-30 in order to corroborate the
argument that the woman in this contract is a spouse.

2- al-Balaghi contends that if °A’isha really believed
in the abrogation of mut®a marriage by the two verses 23:5-6
and 70:29-30, as the Sunni jurists understand from the
earlier tradition, it would, therefore, simply be the
product of her own legal effort. For, al-Baldghi adds that
23:5-6 and 70:29-30, as we mentioned before, were both
revealed in Mecca Dbefore 4:24, which was revealed in
Madina.

3- "Wife" is considered to be a woman married by a

legal contract and a woman in mutfa marriage has the same

1 Shams al-Din al-Sarakhsif, al-Mabsfit, 30 vols.
(Egypt: Matbaat al-Sa®dda, 1324/1907), 5:152.
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status.'t
As we mentioned before, the Shi®i jurists assert that 23:5-6
and 70:29-30 cannot be abrogating verses, based on the
standard meaning of abrogation. According to all jurists
(‘ulamd’), abrogation aims to annul something permanent by
subsequent evidence or to manifest the termination of a
legitimate verdict by a subsequent authentic one.® But it
is inconceivable for a preceding verse to abrogate a latter
one, and, in our case, 4:24 1is a Meccan and 23:5-6 and
70:29-30 are Madinan.'?

The Sunni jurists believe that 23:5-6 and 70:29-30
constitute a powerful proof for the abrogation of mutfa
marriage in view of the fact that they recognize only two
types of women having a legal status; namely, the wife and
female slave. They object that the woman in mut®a marriage
is neither a wife proper nor a female slave, and,
therefore, has no legitimate status.!® The fact that the
woman 1in mutfa marriage is not a female slave is very
intelligible and does not need proof. The Shi®? jurists

agree with their Sunni counterparts on this point. Sharaf

1 al1-Baldghf, Al4a’ al-Rahmin, 1:85.

12

al-Wa’ili, Min Figh al-Jins, 140.
** Muhammad Husayn Késhif al-Ghit&d’, Asl al-Shia wa
Us@iluhd (Qum: DAr al-Qur’én al-Karim, n.d.), 170.

* °Abd Alldh al-Ghurayfi, al-Tashayyu®; Nush@’uh,
Mardhiluh wa-Mugawimdtuh (Beirut: DAr al-Mawsim 1i1-I14m,
1411/1990), 544.
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al-Din adduced the following argument: When the Sunni
jurists are asked on why 23:5-6 and 70:29-30 cannot be
considered as abrogating verses of the marriage between a
slave woman and a man who is not her master, which is a
legal condition in the eyes of all Muslim jurists, since in
this case the slave married woman is neither a wife nor
slave. Then their response is that the two verses are

Meccan yet the marriage of the slaves mentioned in surat

al-nisd’ is Madinan. Consequently, the Meccan verses do
not have the power to abrogate the Medinan, since the
abrogating verses, in this case, would precede the one
abrogated. Sharaf al-Din asserts that Sunni jurists, in
fact, offered this solution for on this question but they

overlook the fact that mut®a marriage was established in

Madina and that its conditions were revealed in surat al-
nisid’ . The question that may be asked at this juncture is

why the Sunni jurists do not regard muta marriage as a

licensed marriage, since it includes a contract and a
dower? That mut€a marriage cannot be considered a legitimate
marriage, according to the Sunni jurists, even if it based
on a contract and includes a dower, rests on the fact that
it lacks the characteristics of permanent marriage, such as

inheritance, divorce, maintenance...etc.®

' °Abd al-Husayn Sharaf al-Din al-Misawi, Masd’'il
Fighiyya (Tehran: Sabhar, 1406/1987), 65.

% 1bid.
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Although the Shi®i jurists had prepared a cogent
response to the Sunni jurists’s assertion concerning the
abrogation of mutfa marriage by the verses 23:5-6 and 70:29-
30, they developed a solid argument nevertheless for each
point in the Sunni discussing comparing between mut€a and

permanent marriage.

Inheritance

The Sunni jurists argue that because inheritance is
not envisaged in the muta marriage contract between the
wife and the husband, in contrast to permanent marriage,
then muta marriage is illegitimate. Sunni jurists delivered
their argument on the ground that inheritance 1is
fundamental to marriage and is by no means separable.!’ Iﬁ
order to support their argument, some Sunni jurists refer
to verses 23:5-6, 70:29-30 while others refer to verse
4:12, well-known as the inheritance verse, which reads as
follows: "And unto you belongeth a half of that which your
wives leave,...".? The Shi°T jurists, for their part,
rejected such an approach for the following reasons:

1- They assert that inheritance is not a part of the
marriage, as the Sunni jurists argue, but derived from the
general sense of the inheritance verse (4:12) (4dyat al-

mirdth). They go on to argue that 4:24, which established

17
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al-wa’ili, Min Figh al-Jins, 140.

Qur’édn, 4:12.
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muta marriage, is a verse which particularizes (mukhassisa)

this general sense (‘um{im)."

2- Shi°l jurists present various instances in Islamic
law (Sharifa) where, inheritance between spouses in
permanent marriage 1is absent. They do so in order to
demonstrate that inheritance is not intrinsic to marriage.
For instance, a woman from the people of the Book, which
the legality of whose contract marriage by Muslims all
Sunni jurists acknowledge, has no legal rights, according
to the Sunni jurists, to inherit from her Muslim husband.?’
A murderer who kills his or her spouse 1is 1likewise
forbidden to inherit. A woman whose marriage was conducted
during her husband’s illness is one more example. If her
husband passes away before consummation, there will be no
inheritance between them.?® In response to the first
example presented by Shi°l jurists, Ibn Taymiyya adduced the
following argument: If it is said that women, such as a
dhimmiyya (Christian women under Muslim rule) and a captive
women, can become wife although they cannot inherit, the
reply is that they can inherit but the only obstacle is
disbelief on the part of dhimmiyya and slavery on the part
of captive women. Likewise, establishment of paternity

entitles the son to inherit from his father, but he cannot

19

20
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al-wa’ilf, Min Figh al-Jins, 140.
Ibid., 140-141.

Kashif al-Ghitd’, Asl al-shi®a, 170.
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inherit if he is a disbeliever or a slave. On the removal
of these obstacles the son may inherit from his father and
the wife from her husband, but not so with the women taken
in muta marriage.? Kashif al-Ghit&’ developed a distinct
method for deriving a sound basis upon which the separation
of marriage and inheritance can be established. He asserts
that the woman is sometimes entitled to inherit from her
husband even when relation between them are discontinued.
The same is true in the case of the wife’s waiting period
completed before the end of the first year of her divorce;
provided that the contract marriage was concluded during
the year of her husband’s sickness.?

3- There is no consensus, according to Kéashif al-
Ghitad’, among the Shi®i jurists concerning the nonexistence
of inheritance in mut®a marriage. He states that a group of
them give the woman, in muta marriage, the privilege of
inheritance without any conditions. Some accord her the
prerogative of inheritance with a condition, while others
still forbid it altogether.*

4- Some Shi°l jurists contend that there is no

advantage in resorting to verse 4:12 in order to strengthen

*2 phmad Ibn °Abd al-Halim Ibn Taymiyya, Minhdj al-

Sunna al-Nabawiyya fI Nagd Kaldm al-Shi°a wal-Qadrivvya, 4
vols. (Cairo: al-Matba®a al-Kubrd al-Amiriyya, 1321/1905),

2:155-157.
23 Kashif al-Ghitd’, Asl al-Shia, 170.

24 1bid.
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the abrogation of the mut®a marriage, since this would lead
to a circular argument. The Shi®? jurists assert that
demonstrating the abrogation of mut®a marriage, according
to the Sunni jurists, is based on nonexistence of the

inheritance in the contract of mutfa marriage, and evidence

that the inheritance in mut®a marriage is absent itself
depends on an abrogation, which is clearly begging the
question.?®

5- Although verse 4:12 necessitates inheritance
between man and woman in a mutfa marriage contract, because
they are wife and husband, a close examination of the
traditions indicates the absence of inheritance in mutfa
marriage. These reliable traditions are said by Shici
jurists to particularize (mukhassis) the Qur’an.?® In order
to explain the absence of inheritance in mutfa marriage, al-
Baldghi suggests as a <cause the weakness of the

relationship between man and woman in temporary marriage.?’

Divorce
An identical argument is presented by Sunni jurists
concerning divorce. Had women in mutfa marriage been a wife,

they contend, taldg (divorce) would have been applicable to

%% Husayn Y{suf Makki al-°Amilf, al-Mutfa fil-Islim
(Beirut: DAr al-Andalus, n.d.), 60.

26 31-Baldghi,Al48’ al-Rahmén, 1:83. See also Kishif al-
Ghitd’, Asl al-Shica, 170.

27 1bid., 83.
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her, but as it do not apply to her it means that she is not
wife. In their argument, some Sunni jurists refer to verses
23:5-6 and 70:29-30 and some mention verse 65:1, which is
acknowledged as a divorce verse and which reads: "o
Prophet! When ye (men) put away women, put them away for
their (legal) ©period and reckon the period...".?8
Likewise, the Shifl jurists introduce various incidents of
segregation between the spouses in the permanent marriage’s
contract where there is no divorce, in order to contradict
the Sunni position. They offer the following examples which
do not require divorce: The separation of the apostatize
wife, the separation of the sold slave from her master, the
segregation of spouses 1in the case where a defect

stipulated by the Sharia is discovered 2

and, finally,
the separation of spouses through sworn allegation
(1i°84n) .?° Kéashif al-Ghit&’ Dbelieves that there is no
demand for divorce in the contract of mut®a marriage, since
the passage of the stipulated period fulfils the purpose of
divorce.?* The circularity of the argument is also

recognized by the Shi®l jurists referring to verse 65:1.

They believe that proof for the abrogation of mutfa

28 Qur’én, 65:1.
2> al-wa’ilf, Min Figh al-Jins, 141.
3¢ Muhammad Ibn al-Nu°mdn al-Mufid, al-Fusil al-

Mukhtdra min al-°Uyin wal-Mah8sin (Beirut: Dar al-Adwd’,
1405/1985), 120.
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marriage, according to the Sunni jurists, depends on the
absence of the divorce in mut®a marriage and that the
demonstration of the absence of divorce in mutfa marriage,

in turn, relays on its abrogation.3?

Maintenance (nafaga)

Financial support, according to all Muslim jurists, is
not required in mutfa marriage. The woman is entitled only
a dower. Consequently, the Sunni jurists do not view the
woman in a mutfa marriage contract holding a legal status.
The same approach is adopted here by Shi°i jurists. The
Shi°i jurists contend that nafaga is not deemed fundamental
in marriage, but rather a condition of permanent marriage,
one that is not necessary in mutfa marriage.?® Besides, a
disobedient wife (ndshiz) does not deserve nafaga, even

though she remains a wife.?*

Kinship (nasab) and the waiting period (fidda)
With regard to the nasab, al-Shaykh al-Mufid, in a

conversation with an unnamed Sunni jurist, refuted the
latter’s claim that the Shi°is disavow the parentage between
the son in mut®a marriage and the father. According to al-

Mufid, not only the Shi®is but also all Sunni jurists, who
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consider mutfa marriage unlawful, recognize the parentage
between the father and his son.?

In relation to the waiting period, Rashid Ridé relates
that some of the exegetes narrated that it is not incumbent
upon the woman in muta marriage to observe her waiting
period.?® In response to this claim, the Shi®is have

nothing to say but to reject it completely.?

Marriage (al-nik&h)

It was reported, on the authority of the forth caliph
°Ali that sanctioning the permanent marriage (al-nikih)
rendered invalid the legitimacy of mutfa marriage.3®

The Shi°i jurists, according to al-°Askari, refute this
tradition very strongly on the grounds that it implies that

the legitimacy of mutfa marriage was established before that

of permanent marriage. If this is true, al-°Askari contests,
all marriages in Islam before the legislation of the
permanent marriage were in mutfa , a fact that nobody
concurs with.?* In addition, the earlier tradition

contradicts a group of traditions which indicate clearly

3% al-Mufid, °Iddat Ras&’il, 239.
3 Rashid Rida, Tafsir al-Mandr, 5:13-14.

37 Ab al-Q&sim al-Kh(i’l, al-Bayin ff Tafsir al-Qur’&n (Tehran:
Intishidrit Ka°ba, 1366/1948), 316.

% al-SuyGti, al-Durr al-Manthdr, 2:140.

3 al-°Askaril, Ma®4lim al-Madrasatayn, 2:263.
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that ©°All upholds the legitimacy of mutfa marriage and
condemns ‘Umar’s prohibition of it.?*°

2- The second verse which the Sunni jurists consider
to be the abrogating verse of muta marriage is 4:12 which
is known as the inheritance verse. The argument concerning
this verse was dealt with earlier.

3- According to Ibn C“Abbas, muta marriage was
abrogated by verse 56:1, mentioned above and known as the
divorce verse. The entire discussion concerning this verse
was explored in the earlier section. On the authority of
Ibn °Abbds, some Sunni jurists mention 2:228 as the
abrogating verse of mutfa marriage.?' Verse 2:228 runs as
follows: "Women who are divorced shall wait, keeping
themselves apart, three (month) courses."*? Sunni juristé

argue that because the waiting period in mut®a marriage is

less than the one in permanent marriage, which 1is
stipulated in verse 2:228, it is not deemed as a legitimate
marriage. In spite of the fact that Ibn °Abbids persisted in
his support of the legitimacy of mut®a marriage, as we
mentioned before, the Shil jurists assert that there is a
group of traditions which indicate that the waiting period
in muta marriage is two (monthly) periods, as in the case

of the married slave; on which all Shi¢is and Sunnis agree,
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al-°Amilf, al-Mut®a fil-Isl&m, 70-71.
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48
except Dawld and his Companions.?*}

In order to substantiate their argument, Sunni jurists
refer to Ibn Mas®id’s tradition that the verses related to
inheritance, divorce, maintenance and the waiting period
are considered to be the abrogating verses of mutfa
marriage.** Regarding Ibn Mas®ld’'s tradition al-°Askari
believes that there is a problem both in the chain of
transmission and in the content. According to al-°Askari,
there are two chains of transmission for this tradition. In
the first chain, there is al-Hajjdj Ibn Urtdt who is
ignored on the basis that he fabricated the traditions in
his own words.*® In the second chain, al-Hakam Ibn °Utayba
narrated directly from Ibn Mas®lid, which is impossible
according to al-°Askari, due to the fact that al-Hakam died
in 113 A.H in his 60s and Ibn Mas®id died in 32 A.H.*
Besides, the content of the tradition contradicts Ibn
Masdd’s view of muta marriage, which he continued to
believe to be legitimate.?’ |

3- The final verse to which some of the Sunni jurists

allude in support the abrogation of mutfa marriage reads as

follows: "...so that ye seek them with your wealth in
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honest wed-lock, not debauchery...."*® This claim is
attributed to Ibn °Abbids, who is said to have stated that
muta marriage occurred at the beginning of Islam; a
traveller may seek a woman to look after him and hié
properties until it was abrogated by this part of verse
4:24 (muhsinin ghayr musdfihin).*® The Sunni Jjurists
maintain that the man in mut®a marriage who commits
fornication would not be subjected to stoning. In other
words, he is not considered a muhsan and, consequently, the
muta marriage is no longer legitimate.®® The Shi°if jurists
bring up many points to refute this argument.

1- The tradition attributed to Ibn °“Abbids is not true
on the basis that he continued to insist on the legitimacy
of mutfa marriage.®' al-Zamakhshari relates that when Ibn
°Abbds was questioned about verse 4:24, which establishes
mut®a marriage, he replied that it is a muhkama. al-
Zamakhshari clarified that the expression (muhkama)

signifies that mut®a marriage was not abolished.®?

2- This tradition is solitary (khabar wdhid) and,

according to all Sunni and Shi®i jurists, the Qur’&n cannot
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‘ be replaced by a solitary tradition.®?

3- The meaning of the word ihsé&n in this verse is
extensive and not confined to permanent marriage. Ihsan
means to protect the man from committing fornication
through legitimate marriage.® To substantiate this view,
al-Baldghl presents some instances where the husband in a
permanent marriage would not be stoned to death if he
committed adultery. According to Malik, one of the founders
of the Sunni legal school, a man during the time of his
wife’'s waiting period and during fasting is subjected to
stoning to death if he commits fornication.®®

4-There is no unanimity among Shi®i jurists on whether
the man in mut®a marriage is exempt from punishment by
stoning to death if he commits fornication.®®

To support their argument, the Shi°l jurists maintain
that there are many traditions attributed to the Companions
of the Prophet and Ahl al-Bayt which confirm that mutca

7 A well-known

marriage was not abrogated by any verse.’®
tradition among Sunni jurists, on the authority of “Imrén

Ibn al-Hasin is usually cited. “Imrén is reported to have

>3 Ibid.

** al-W4’il3, Min Figh al-Jins, 144.
5 al-Baladghi, Ala’ al-Rahmdn, 1:85.

56 Jamdl al-Din al-Miqgddd al-Suylr?, Kanz al-°Irfian min Figh
al-Qur’&n, 2 vols. (Tehran: al-Maktaba al-Radawiyya 1li Ihyd’ al-
Athdr al-Ja°fariyya, 1343/1924), 2:149.

o o

al-wa’ilif, Min Figh al-Jins, 141.
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said that the verse on mutfa marriage was "revealed in the

Book of God and we practised it with the Prophet; no verse
abrogated it and the Prophet did not deprive us of
practising it until he died".®® Another tradition was
narrated in this connection which reports that when al-
Hakam was asked about the abrogation of muta marriage he

replied in the negative.®® Ibn °Abbis, as mentioned before,

is reported to have said that the verse on mutfa marriage
is a muhkam verse, which suggests for al-Zamakhshari that

it was not revoked.®®

ITI. The abrogation by the Sunna

The second argument presented by Sunni jurists is that
mut®a marriage was abrogated by a group of traditions
attributed to the Prophet. The traditions listed by the
Sunni jurists are inconsistent as far as the place of
prohibition of mut®a marriage is concerned. The prohibition
of muta marriage, according to these traditions mentioned
by Sunni jurists, occurred in seven locations:

1- Khaybar. A famous tradition which Sunni jurists
adhere to is ascribed to the forth caliph °Ali. According

to Sunni jurists, °Ali is reported to have said to Ibn

*® Fakhr al-Din al-Razi, al-Tafsir al-Kabir, 32 vols. (Beirut:
Ihyé’ al-Turith, n.d.), 10:49-50.

59 ai-Suyﬁ;i, al-Durr al-Manthiir, 2:140.

60

al -Zamakhshari, al-Kashshif, 1:498.
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‘Abbds that the Prophet forbade muta with women and also

eating of the meat of the domesticated donkeys at
Khaybar.S*

Another tradition concerning the prohibition of mutfa
marriage by the Prophet at Khaybar is attributed to €“Abd
Alldh Ibn “Umar.%?

2- Hunayn. Al-Nis&’i in his Sunan narrates, on the
authority of Ibn al-Muthannid, that °Ali announced that thg
Prophet outlawed mut®a marriage at Hunayn.®

3- Tabik. The tradition of prohibition of mutfa
marriage attributed to the Prophet, during the expedition
of Tablk was narrated by three Companions; namely, °Al%,
Jabir Ibn Abd All&h al-Ansdri and Ab( Hurayra.®

| 4- Conquest of Mecca. A group of traditions whose
content is inconsistent with each other were narrated by
al-Rabi®, on the authority of his father Sabra. They

indicate that the Prophet banned mutfa marriage at Mecca in

81 Muhammad Ibn Ismé°il al-Bukhiri, Sahih al-Bukhiri,
9 vols. (Beirut: Dar Ihyd’ al-Turdth al-°Arabi, n.d.), 7:16.

62 31-°Amilf, al-Mut€a fil-Islim, 70.
¢ Jaldl al-Din al-Suy(itl, Sunan al-Nis&’%, 8 vols.
(Cairo: al-Maktaba al-Tijdriyya al-Kubrid, n.d.), 6:126.

¢ °Al% al-Husayni al-M11l4ni, "Min al-Ah&dith al-Mawd{‘a
(5) : Ah&dith Tahrim al-Nabi Mutfat al-Nisd’ (Ris8la fil-
Mut®atayn) " Turdthund, 31 vols. (Qum: A quarterly issued by
Al al-Bayt establishment for the Islamic heritage), Forth
Number (25) Sixth Year (Shawwdl 1411/1990) :59-60.
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the year of its conquest.®

5- farewell pilgrimage. On the authority of Sabra also
many traditions were reported by his son al-Rabi® that mut€a
marriage was prohibited by the Prophet in the vyear of
farewell pilgrimage.*®®

6- The year of Awtds. On the authority of his father,
Salama Ibn al-Akwa® is reported to have said that the
Prophet permitted mut®a marriage for three days in the year
of Awtéds then prohibited it.®’

7- The lapsed minor pilgrimage. It was reported on the
authority of al-Hasan al-Basrl, that mut®a marriage was not
permitted except for three days only during lapsed; neither
before nor after it.®® Contrary to the Shi°ls, Sunni
jurists maintain that traditions with regard to the
prohibition of mut®a marriage show that the Prophet had
confirmed the abrogation of mut®a marriage at many

9

places.®® However, al-Shawkdni apposes this viewpoint due

to the fact that it contradicts the famous traditioh

¢ Muhsin al-Amin al-°Amilf, Nagd al-Washia (Beirut:
Mu’assasat al-Alami 1lil-Matbi4t, 1403/1983), 298-300.

¢ Ibid., 300-302.

¢7 Muslim Ibn al-Hajj&4j Ibn Muslim al-Qashiri, Sahih
Muslim, 8 vols. (Cairo: Matba®at Muhammad All Sabih wa
Awladuhu, n.d.), 4:131.

®® Muhammad Hasan al-Muzaffar, Dald’il al-Sidq, 3 vols.
(Tehran: Maktabat al-Najah, n.d.), 3:181.

®® Yahy4 Ibn Sharaf al-Nawawi, Sharh Sahih Muslim, 18
vols. (Beirut: Dar al-Qalam, 1407/1987), 9190. :
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narrated by Sabra that the Prophet outlawed mutfa marriage
at Mecca once and for all.” Although Sunni jurists often
refer to the above well-known traditions to substantiate
their argument that mut®a marriage was abrogated,

nevertheless they differ on the question of how many times

and when mutfa marriage was abrogated.” Sunni jurists are
disagree on the number of times the mutfa was abrogatéd
which show the contradiction of the traditions attributed
to the Prophet. For this very reason, it would be expedient
to present the Sunni viewpoint in this regard. Ibn al-

‘Arabi, for instance, believes that muta marriage was an

unusual institution in Sharifa, for it was permitted at the
beginning of Islam, prohibited at Khaybar; permitted during
the expedition of Awtas, outlawed once again, after which
nothing had been changed.” Kashif al-Ghitd’ states that
according to the traditions narrated by Sunni jurists mggﬁg
marriage had been permitted and prohibited five or six
times.”® After pointing out the differences of the jurists
concerning the number of permissions and abrogations of

muta marriage, al-Qurtubl states that one will come to the

70

al-Shawkdni, Nayl al-Awtdr, 5:274.

’* Muhammad Ibn Ahmad Ibn Rushd, Bidiyat al-Mujtahid wa-Nih8yat
al-Mugtasad , 2 vols. (Cairo: al-Maktaba al-Misriyya, n.d.), 2:49.
See also Ahmad Ibn All Ibn Hajar al-°Usqalédnil, Fath al-B&ri Bisharh
Sahih al-Bukhdri, 20 vols. (Beirut: DAr al-Ma°rifa, n.d.), 9:169.

2 Muhammad Ibn °Abd Alldh Ibn al-°Arabi, Ahkam al-Qur‘sn, 2
vols. (Beirut: DAr al-Ma‘rifa, 1407/1987), 1:389.

73 Kashif al-Ghit&’, Asl al-Shfica, 172.
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‘ conclusion that mut®a marriage was permitted and abrogated

seven times.’” Some Sunni Jjurists believe that the
abrogation in the Sharia occurred once and for all. For
this reason, Ibn Qayyim al-Jawziyya states that if mg;ig
marriage was abrogated 1in the time of Khaybar the
abrogation would be twice, which has no parallel in the

Shari®a.” In the wake of the above-mentioned traditions

concerning the number of times that mut®a marriage was
abrogated, Ibn Kathir discusses three differént viewpoints
by the jurists as follows:

1- According to al-Shdfi°l, a group of the “Ulami’ are
of the opinion that mut®a marriage was permitted and
abrogated twice. |

2- According to some, it was permitted and banned more
than two times.

3- Some jurists assert that it was permitted and
abolished only once.’®

Sunni jurists disagree not only on the number of times
that mut®a marriage was abrogated, but also on the time of
the abrogation. The traditions regarding the abrogation of

mut®a marriage contradict each other and Sunni jurists have

’* Muhammad Ibn Ahmad al-Qurtubi, al-J8mi® 1i Ahk&m al-Qur’4n,

20 vols. (Cairo: D&r al-Kiatib al-°Arabi 1il-Tib&°a wal-Nashr,
1387/1967, 5:131.

’® Muhammad Jamdl al-Din al-Q&simi, Mahisin al-Ta’wil, 17 vols.
(Damascus: Dar Ihya’ al-Kutub al-°Arabiyya, 1377/1957), 5:1189.

. ¢ Ismid°il Ibn Kathir al-Qarash?i, Tafsir al-Qur’&n al-°Azim, 4
vols. (Cairo: Matbaat al-Istigdma, 1376/1956), 1:474.
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no authentic tradition on which to rely. al-Qadi °<Iyad
presents all the traditions concerning the abrogation of
mutfa marriage and the different viewpoints of the jurists
concerning the date of abrogation, thus indicating their
mutual contradiction.’” To exhibit the discrepancy of these
traditions and the inconsistency of the Sunni jurists’
position on the abrogation of mut®a marriage, al-Amini
collects fifteen different Sunni viewpoints.’® To
substantiate his idea, al-Amini provides one example which
refers to a well-known tradition concerning the abrogation
of mutfa marriage at Khaybar. He relates that while al-Q&adi
¢°Iyadd confirms the undoubted authenticity of the tradition
concerning the abrogation at Khaybar, al-Suhayli asserts
that no one among the traditionist recognizes that the
abrogation of mutfa marriage took place in Khaybar.”’

The Shi°l jurists developed two arguments to rebut the
claims of Sunni jurists concerning the abrogation of mutfa
marriage. In the First, they reject the whole Sunni
argument on the basis of the following reasons:

1- There is no consensus among the Sunnf jurists with
regard to the fact that the Qur’an can be superseded by the
Sunna. Al-Amidi relates that al-Shafi°? and most of his

companions maintain that the Qur’an cannot be superseded by
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the Sunna. And the other group of Sunni jurists, al-Amid3i
asserts, who believe that the Qur’an can be abrogated by
the Sunna are at odds with each others in the operation of
this obrogation.® This view with respect to the mutawdtir
tradition. With reference to the solitary tradition (al-
khabar al-wdhid), Shi®l jurists maintain that the Qur’an
cannot be replaced by a solitary tradition.®

2- The traditions regarding the abrogation of muta
marriage are opposed by a group of other traditions
narrated by both Sunnis and Shi®is. They signify that mutfa
marriage was not abrogated and that the Prophet did not
prohibit it until his demise.® Al-Jasgls takes issue with
the Shi®is, arguing that all the traditions concerning the
permission and the abrogation of mutfa marriage had equal
status.®

3- The traditions concerning the abrogation of mut€a
marriage are inconsistent and contradictory.® The
discrepancy of these traditions, al-°Amili contends,
prevents them from being viable testimonies to be sustained

in the face of the traditions regarding the legitimacy of
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mut®a marriage. Therefore, al-°Amili insists that we should
in this case refer to the traditions which demonstrate the
persistence of the legality of muta marriage.® Al-Jassis
objects that if some traditions differ as to the date of
the prohibition, the abrogation of mut®a marriage then must
be left undated and the traditions regarded as still
correct .88

4- There is a well-known tradition among both Sunni
and Shi°l jurists attributed to the second caliph “Umar, who
outlawed mutfa marriage. “Umar is reported to have said,
"There were two forms of muta in the time of the Prophet.
I prohibit them and shall punish whoever practices them";

If the prohibition of mutfa marriage were announced by the

o

Prophet, as is argued; then Shi°i jurists contend that “Umar
should also have to ascribe this prohibition to the Prophet
rather than to himself.® Sunni jurists reject the earlier
argument on two bases. First, they relate that the second
caliph, “Umar, declared that the Prophet had permitted mutfa
marriage then prohibited it, and so he just followed the
Prophet’s decree.®® Second, They contend that it is

impossible that the Companions of the Prophet should know

85 al-°Amilf, al-Mutfa fil-Islam, 72.

8 al-Jassls, Ahk8m al-Qur’&n, 2:151.

87 al-Kh(i’1, al-Bayin, 324-325. See also al-Q4simi, Mahisin al-

Ta’'wil,
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Muhammad Ibn Yazid al-Qazwini, Sunan Ibn M3ija, 2 vols.
Dar Ihyad’ al-Kutub al-°Arabiyya, 1372/1952), 1:631.
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. about the prohibition of muta marriage by the Prophet and

still continue to practice it. Perhaps, they practised it
in the days of the Prophet and continued in this manner as
the prohibition order did not reach them untill °©Umar
declared it openly.®®

5- According to some Shi®l jurists, the existence of

the traditions concerning the prohibition of mutfa marriage

during the lifetime of the Prophet does not imply that it
was abrogated. For, there are numerous traditions which

confirm the legitimacy of mut®a marriage in the last days

of the Prophet and, consequently, one may come to the
conclusion that if the tradition concerning the prohibition

of mutfa marriage are authentic they may exist before mut€a

marriage was permitted.’® In response to this, same
approach is produced by al-Jassds that the existence of
traditions regarding the permission of mut®a marriage during
the 1lifetime of the Prophet does not signify its
continuity.®

aca

The second argument advanced by Shi¢lf jurists is that

those traditions regarding the prohibition of mnmutfa

marriage, which are reliable in the eyes of the Sunni

8 Ibn Hajar, Fath al-Barf, 9:172. See also Shams al-Din

Muhammad Ibn Qayyim al-Jawziyya, 28d al-Ma®dd fi Hudid Khayr al-
°Ib&d, 4 vols. (Cairo: Sharikat wa-Matbaat Mustafi al-Nibulsi al-

Halabf, 1369/1950), 1:185.
% Ibid., 317-318. See also al-Bal&dghf, Al4’ al-Rahmin, 1:80.

’* al-Jasséds, Ahkim al-Qur’S&n, 2:153.
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jurists, do not hold when examined individually. Many
examples are introduced in this regard. Concerning the
prohibition of mut®a marriage during the lapsed minor
pilgrimage (‘umrat al-gadd’), Ibn Hajar does not believe in
its authenticity because of the weakness in the chain of
transmission. He asserts that this tradition was narrated
by al-Hasan (mursal al-Hasan) and all his traditions
(mardsiluh) are weak in view of the fact that he accepted
the traditions from any individual without scrutiny.?®

The traditions regarding the prohibition of mutfa
marriage in Tabllk were narrated by Ab{d Hurayra and Jébir,
who are both weak narrators, according to Ibn Hajar. Ibn
Hajar states that the tradition which was reported by Ab{
Hurayra is unacceptable because it was narrated by both
Mu’ammil Ibn Ism&°il and C“Ikrima Ibn C‘Ammdr whose
reliability is questionable.?® And Ibn Hajar asserts that
the tradition narrated by Jébir is erroneous because it is
narrated by °Abbad Ibn Kathir who is considered a persona
non grata (matrfk).’® In fact, Ibn Hajar believes that

there is a defect (filla) in the traditions concerning the

prohibition of mut®a marriage except the one which took

place during the expedition of al-Fath.®

Ibn Hajar, Fath al-Baril, 9:170.
Ibid., See also al-°Askari, Ma®4lim al-madrasatayn, 2:262.
Ibid.

Ibid.
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Some of the jurists believe that the prohibition of
muta marriage in Awtds cannot be constitute a separate
occasion because the year of Awtds and al-Fath are
similar.’® The Shi°l jurists discuss this tradition in its
chain of transmission and text as well. Kalanter in his
commentary on al-Lumfa al-Dimashgiyya believes that this
tradition has no basis, but is a fabrication (firya)
attached to a great Companion named Salama Ibn al-Akwac.?’
For this reason, Kalanter contends that al-Bukhidril in his
Sahih omitted this tradition. Contrary to this, Kalanter
asserts, he reports the permission of muta marriage on the
authority of Salama 1Ibn al-Akwa®.’® In the chain of
transmission, Kalanter relates, there is Y(nus Ibn Muhammad
and °Abd al-Wahid Ibn Ziyad. Concerning Yanus Ibn Muhammad,
Kalanter states that three great jurists cast doubt on his
trustworthiness, namely, Ibn Mu®in, al-Nis&’1 and Ahmad Ibn
Hanbal. And with regard to “Abd al-Wéhid Ibn Ziyad, Kalanter
relates that Yahyd and Abl Dawlid do not rely on his
traditions.?®®
At the beginning of the tradition narrated by Salama

Ibn al-Akwa®, concerning the prohibition of mut€a marriage

*® Ibid., 169. See also al-Muzaffar, Dald’il al-Sidq, 3:180.

°” Muhammad Ibn Jamdl al-Din al-°Amili, al-Luma al-Dimashgiyya,
10 vols. (Brirut: Dar al-°Alam al-Islémi, n.d.), 5:262.

% Ibhid.

*® Ibid., 263.
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in the year of Awtés, the Prophet limited the acceptance of
muta marriage for only three days, contrary to other
traditions. This limitation, according to al-Muzaffar,
reflects its falsity.!®® The tradition reads as follows:

"The Prophet permitted mut®a marriage for three days in the

year of Awtés, then prohibited it (thumma nahd “anhd)". al-
Khii’if states that it is not obvious from the content of the
tradition that the prohibition of mut®a marriage was
announced by the Prophet, inasmuch as the word (nahd) could
be taken in the passive voice (nuhiya fanhd), thus

signifying that °“Umar prohibited mut®a after the Prophet had

permitted it.?%

A famous tradition among Sunni jurists concerning the
prohibition of mut®a marriage in Fath Mecca and Hajjat al-
Wada® both were narrated by Sabra Ibn Mabad only. However,
the trustworthiness of Sabra is not beyond question. Ibn
Qayyim relates that a group of jurists do not accept the

tradition regarding the prohibition of mut®a marriage in the

year of al-Fath because it was narrated by Sabra. For this
reason, Ibn Qayyim contends, that al-Bukhdri neglected his
tradition in his Sahih.'®® Al-Q4di °Iy4d even repudiates

the tradition concerning the permission of muta marriage
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which was narrated by Sabra.!®® The tradition attributed
to Sabra was narrated exclusively by his son al-Rabi€, who
is unidentified among the jurists and the traditionist.!®
The texts of the traditions narrated by Sabra that, when

the Prophet permitted mut®a marriage, he and his cousin

offered mut®a to a woman in return for a cloak are very
diverse. In the first tradition, according to Muslim, the
man who accompanied Sabra was his friend. In the second,
the man was his cousin. In the third tradition, according

5 Their is a

to Muslim also, he was from Bani Sulaym.??
difference among these traditions on who was more
beautiful, who had a satisfying cloak and who was accepted
by the woman.'°® Al-Amin presents all traditions narrated
by Sabra from the authoritative Sunni jurists in order to
exhibit their textual inconsistency. He states that in some
traditions, according to Muslim, Sabra and the man were
present on the day of al-Fath; while in the traditioné
narrated by Ibn Hanbal and Ibn Maja, they were in Hajjat

al-Wad&®. In some traditions, according to Ibn Hanbal and

Ibn M3ja, al-Amin relates, the date is anonymous.®” Al-
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Fakiki claims to have traced all the speeches of the
Prophet in Fath Mecca and Hajjat al-Wada® from the most
reliable historical sources and came to the conclusion that
there is no hint by the Prophet to any prohibition of mut‘fa
marriage.!® Al-Fakiki provides another proof that thé
tradition concerning the prohibition of muta marriage in
Fath Mecca is invalid. He asserts that the tradition is
solitary, and unsupported by any other Companion; in spite
of the fact that there were more than ten thousand fighters
in Fath Mecca.!®
The prohibition of mut®a marriage in Khaybar attributed
to °Ali, whose validity is acknowledged by most of the

Sunni jurists,'*?

was the subject of a thorough discussion
by the 8hi°l jurists. The Shil jurists rejected its
validity for many reasons:

A- The traditions ascribed to €All contradict each
other in the date of the prohibition. In this regard, Sunni
jurists relate five dates concerning this tradition all of
which are on the authority of al-Zuhri.!!

B- Another reason is based on the agreement among

Sunni jurists concerning the prohibition of mutfa marriage

“(Cairo:
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at Khaybar. Ibn Taymiyya insists, on the other hand, on the
authenticity of the tradition concerning the prohibition of
mut®a marriage in Khaybar on the basis that it was narrated
in the two Sahihs by the al-Zuhri.!*? Ibn Hajar and al-
Suhayli both confirm that there was no contract of mut€a
marriage on the day of Khaybar subject to prohibition,
which 1s unanimously accepted by the biographers and
narrators.'® To reinforce what Ibn Hajar and al-Suhayli
have stated, Ibn Qayyim al-Jawziyya affirms that there were

no Muslim women in Khaybar eligible for mutfa marriage;

rather, there were only Jewish women, with whom none of the
Companions had a mut®a marriage. According to Ibn Qayyim,
it was illegal to wed with the People of the Book at that
time due to the fact that permission to marry them granted
after Hajjat al-Wadid® and following Khaybar.!** For this
reason, the Sunni jurists try very hard to demonstrate that
the tradition narrated by °Ali that the Prophet prohibited
mut®a marriage and eating of the domestic donkeys on the day
of Khaybar was solely related to the domestic donkeys.
However, Shi°? jurists assert that the text of this
tradition does not reinforce what the Sunni jurists

endeavour to demonstrate.!!®
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C- The narrator of all the traditions concerning the
prohibition of mutfa marriage, attributed to °All, is
Muhammad Ibn Shihdb al-Zuhri, who was a recognized
opponents of °Ali.'* Al-Zuhri is not trustworthy in the
eyes of both Ibn Mu®°in and °Abd al-Haqq al-Dahlawi. Ibn
Mu°in has no confidence in him because of the fact that al-
Zuhri narrates from “Umar Ibn Sa®d, who slaughtered Imam
Husayn, and he was working on behalf of Bni Umayya. Al-
Dahlawi himself does not trust him due to the fact that he
was not a righteous man and was condemned by his
contemporaries for his conduct.'?’
D- It is well known among the Muslim jurists that °All

was opposed to the prohibition of mutfa marriage and he

rebuked the announcement of “Umar’s interdiction of mutfa
marriage. And it was well known that °All was reported to
have said that were it not for the prohibition of cUmai‘
nobody would commit fornication but the most wretched.?®

In addition, al-Muzaffar contends that if °Ali had notified

Ibn °“Abbas that the Prophet prohibited muta marriage how
can we comprehend the fact that Ibn °Abbds insisted on its

legitimacy until the time of Ibn al-Zubayr?'?*®
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III. The abrogation by consensus (ijma‘)

The last argument presented by Sunni jurists is that
mut®a marriage was abrogated by the consensus of Muslim
jurists. After posing the question on whether mut®a marriage
was abrogated or not, al-Razi declares that the great
majority in the community (umma) uphold that it was
abrogated.'®® al-Nisdbliri also, after conveying the
unanimity of all Muslim jurists on the legitimacy of mutfa
marriage in the beginning of 1Islam, asserts that the

1

majority of the umma advocate its cancellation.??! In his

remarkable book Bidiyat al-Mujtahid Ibn Rushd insists that
most of the Companions and all of the jurists (fugahd’)
persisted on its annulment.!??

The Shi®i Jjurists take issue with their Sunni
counterparts, maintaining that their argument is baseless
on two grounds. First, according to the Muslim jurists,
consensus cannot be considered as an abrogating element.'??
Most Muslim jurists (al-JumhQr), according to al-Taft&zani,

assert that the decisive (al-gat®l) consensus— in other

words the unanimity of the Companions— cannot be replaced
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or abrogated by any other subsequent consensus.?® Al-
Taftdzdni continues to say that the consensus agreed upon
by the Jjurists cannot be replace, as the maxim which
utilized by jurisprudent status: namely, that the decisive
consensus (al-ijmd® al-gat®i) neither abrogates nor is
abrogated (14 vyunsakh wa-14 vyunsakh bih).'? The Shici
jurists contend that there was a consensus on the

legitimacy of mutfa marriage in the beginning of Islam by

all Muslim jurists, and this harmony cannot be annulled by
any later one.!?®

The second reason is that the argument that mut€a
marriage was abrogated by the consensus of all Muslim
jurists, as it was widespread among Sunni jurists, is
comprehensively repudiated by Shi®f jurists. Although al-
Raz1, they maintain, related that the great majority of the

umma advocated the abrogation of muta marriage, he also

stated that the bulk of them persisted on its
legitimacy.'® To support their argument Shi°f jurists set
forth a list of outstanding figures among the Companions,
followers (tdbi®ln) and jurists (fugah8’) who endorse the

legitimacy of muta marriage.?®
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69
Malik, the founder of the MA&liki school of law,

ermitted mut®a marriage.!?®* He was reported to have said
p g9

that mutfa marriage was legitimate and remains legitimate
until its abrogation is proved.'?® Concerning the
prohibition of mutfa marriage, Howard says:

There are indications of some resistance among
jurists to the prohibition of mutfa in Malik’s
time and even Malik himself was not too certain
of the absolute nature of the prohibition. He
entitles his chapter simply nikdh al-mut€a
without including any prohibition.'?!

Howard believes that muta marriage was makrQih in the

eyes of Malik for he says:

Al-Sarakhsi(d. 438 A.H.) maintains that MAalik
actually permitted mutfa, but this may have been
a misunderstanding of Malik’s position, which was
probably in agreement with al-Shaybéni’s
statement that muta was makr(h.?*?

According to a tradition attributed to Malik, al-
Qurtubi notes that Malik did not advocate lapidation as a
punishment for.mg;ig marriage, for he did not consider it
illegitimate.!®?® In Connection with this, Howard says: "Al-
Shafi°l reproaches Malik for not advocating lapidation as

punishment for muta."'** Ab{d Bakr concludes that Ahmad,
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the founder of the Hanball 1legal school, had also
considered mutfa marriage to be makrlh according to a

35 In

tradition which, when asked, he preferred not to do.!
another tradition, it was reported that Ahmad permitted
muta marriage in case of necessity.'’®

Hughes narrates the story of a king which reflects the
opinion of the four imdms (the founders of the 1legal
schools) concerning the legitimacy of mutfa marriage. The
king married more than four wives and asked the lawyers to
find a solution to his problem. As the ‘ulama’ assembled at
the request of the Emperor, the following summary was
given:

Imdm MA&lik, and the Shiahs are wunanimous in

looking upon mutah marriage as legal; Imdm ash-

Shdfi°? and the great Imé&m Ab{d Hanifah look upon

mut®ah marriage as illegal. But should at any

time a Q4z1 of the Malaki ([Maliki] sect decide

that mut®ah is legal, it is legal, according to

the common belief, even for Shafifis and

Hanafis.®’

It is noteworthy to mention that three kinds of
marriages similar to mut®a marriage were recognised by the

great Sunni jurists.

1- According to Abli Hanifa, al-Hasan Ibn Ziyad relates

135 °Abd All&dh Ibn Ahmad Ibn Mahm(d Ibn Qudima, al-Mughni, 12

(Beirut: Dar al-Kit8b al-°Arabi, 1403/1983), 7:571.

136 a1-Q&simi, Mahisin al-Ta’wil, 5:1187. See also Ibn Kathir,

Tafsir al-Qur’dn al-°Azim, 1:474.

137 7,pP. Hughes, "Mutfah," Dictionary of Islam, 1st ed. (Lahore:
Premier Book Publisher and Booksellers, 1885), 424.
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that mutfa marriage is wvalid if the spouses could not

survive the time period specified in a contract exceeding
the normal life span of the spouses.'® Al-Fakiki states
that muta marriage can be effective for a long time, e.g.
100 years or more, and as a result all Muslim jurists agree
on the legitimacy of the marriage for lengthy periods of
time.?’

2- It seems that, according to the Sunni jurists, the
stipulation of a fixed period of time in the contract is
the key element making for the prohibition of mut€
marriage. It was agreed among the Sunni jurists that
marriage was valid if the husband intended to leave his
wife after a fixed period of time, even if he informed his
wife about his intention. This contract is legitimate,
according to the Sunni jurists, provided that the intention
of the husband to leave his wife is not included in the
contract.® Al-Shidfi°l permits this type of marriage. A
useful picture of this marriage was drawn by Heffening:

but in spite of their refusal to recognise mutta

the Sunnis made concession by which mutfa gained

a footing in another form. It became the practice

not to insert a definite period in the contract;
any agreement made outsides the contract was not

2% al1-Fakiki, al-mutfa, 53. See also al-Sarakhsi, al-Mabsft,
5:153. Yet al-Sarakhsi did not mention AbQi Hanifa in the tradition
of al-Hasan.

139 1bid., 54.

10 capg al-Rahmdn al-Jaziri, al-Figh cald al-Madhihib al-

4 vols. (Cairo: Sharikat Fann al-Tib&°a, n.d.), 92-94. See

also Ibn Qudama al-Mughni, 7:573.
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affected by law. Al-Shafi°il for example, declared
a marriage valid when it was concluded with the
unuttered resolution (niya) to observe it only
for the period of stay in a place or for a few
days only, so long as this was not expressly
stipulated in the contract. Similarly if
agreement to this effect (murdwada) had been
previously made and even if made on oath; but he
describes such an agreement as makrth.'**
al-B3aji al-Andalusil narrates that according to Imém
Malik whoever does not wish to keep his wife, but rather to
enjoy wedlock for a period of time only, it is permitted to
do so.> The Hanafi legal school permits this kind of
marriage, since it allowed marriage with a woman for a
relatively brief period so as to be legal marriageable for
her former husband.'?® 1Ibn Taymiyya ©relates three
viewpoints attributed to Im8@m Ahmad Ibn Hanbal concerning
a traveller who contracts a marriage and has the intention
to go back to his country without stipulating this
condition in the contract; namely, It is permitted, which
is the viewpoint of the jumhfir, it is not permitted, and it
is makrGh. Ibn Taymiyya upholds its legality and confirms

4

that it is not mutfa marriage.'®® Although Sunnil jurists

admitted this kind of marriage, nevertheless some of them

rejected it, however, al-Awzd®f, for instance, considers

141 Heffening, "Mutfa", 755.

12 31-W4’ili, Min Figh al-Jdins, 168.
143

al-Jaziri, al-Figh ald al-Madhdhib al-Arbaa, 4:94.
44 Ahmad Ibn °Abd al-Halim Ibn Taymiyya, Majm{® Fatiwi al-

haykh Ibn Taymiyya, collected by €Abd al-Rahmidn Muhammad Ibn

Qdsim, 34 vols. (Morocco: Maktabat al-Ma4rif, n.d.), 32:147-148.
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this marriage to be mutfa,!® and Rashid Ridd believes that
this contract is worse than muta marriage.®

3- Some Sunni jurists permit a marriage in the form of

"hire", on the basis of the verse 4:24 (...give unto them
their portions [ujlrahunn]...). Because the Qur’é&n uses the

word ujlir, which is usually used for lease, instead of
mahy, some Sunni jurists concluded that it is lawful for a
man to "hire" a woman for a period of time provided that he
gives her the ajr.'” From this point of view; Abd Hanifa,
the founder of the Hanafi school of law, believes that a
"hired" women is not an adulteress, but rather she is
subject to a legal contract which terminates at the end of
the lease.!® Because God used the word ajr instead of the

word mahr, al-Jassds asserts that a hiring women for the

purpose of committing fornication, according to Ab{ Hanifa,
is correct. Something similar to this, al-Jassis goes on,
is attributed to “°“Umar Ibn Abi al-Khattidb.*? Two
traditions narrated by Ibn Hazm which convey the same
meaning, that a hungry woman in the desert asked a shepherd
for some food which he refused unless she put her body at

his disposal. She was obliged to accept what he demanded in
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return of three handfuls of dates. When she told “Umar about
what had happened, he said: "God is the greatest," and he
repeated the word "mahr" thrice and did not punish her.®®®
After reporting this tradition, Ibn Hazm relates that Abl
Hanifa held the view that adultery which includes payment
or hire is not considered as fornication and does not
involve punishment.® Ibn Hazm condemned such position and
was surprised that the followers of Abl Hanifa followed
‘Umar in dropping the penalty in this case. He contests that
they consider three handful of dates as a dower in such
case in spite of the fact that they do not allow less than

this dower in the permanent marriage."?

The gquestion
arising here is that if this kind of marriage, which is
lawful in the eyes of Abl Hanifa and his followers, is

neither a permanent marriage, as is very obvious, nor at

the same time considered fornication, then what is it?

150 cp1% Ibn Ahmad Ibn Hazm, al-Muhalli, 11 vols. (Cairo: Idirat
al-Tib&°a al-Misriyya, 1352/1933), 11:250.

151 Tbid.

152 Ibid.
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Chapter Three

The prohibition of mut®a marriage
I. The prohibition by “Umar
The Shi®i jurists are in agreement on the issue that
the Caliph “Umar was the first to announce the prohibition

on muta marriage. The fact that “Umar outlawed mut€a

marriage, which is almost certain according to Heffening,®
lead some Sunni jurists to agree with the Shiis on fhis
point. In this connection, Ibn Qayyim al-Jawziyya narrates
that there are two groups of opinion on the prohibition of
mutat al-nisd’ and mutfat al-hajj announced by “Umar. Some
Sunni jurists, Ibn Qayyim relates, cast no doubt on the

fact that “Umar himself prohibited mut®a marriage but at the

same time they believe that the Prophet ordered the people
not to relinquish the path of the rightly guided caliphs.?
Others, Ibn Qayyim states, believe that mut®a marriage was
banned by the Prophet, but that the prohibition was not
well-known and unknown to some Companions until “Umar made
his announcement.?® In order to support their argument,
Shii jurists constantly refer to al-Suyliti who insists in

his Ta’‘rikh al-Khulafi’ that °Umar was the first to forbid

! Heffening, "Mutfa" Encyclopaedia of Islam, v.2:3. (Leiden:
E.J.Brill and Luzac, 1913), 775.

* Shams al-Din Muhammad Ibn Qayyim al-Jawziyya, Z&d al-Ma®4d,

4 vols.

1:184.

(Cairo: Sharikat wa-Matbaat Mustafd al-Halabi, 1369/1950),

3Tbid., 185.
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mut®a marriage.® A well-known proclamation by C‘Umar
prohibiting mutfat al-nisd’ and mut®at al-hajj, considered
beyond reproach by all Muslim jurists.® al-Sarakhsi relates
that on many occasions “Umar declared to some of those who

had entered into mut®a marriage that if he had prohibited

muta marriage earlier he would have stoned them to death.®
Numerous traditions were reported by both Sunni and Shici
jurists on the authority of some companions which clearly

indicate that mut®a marriage was outlawed by ‘Umar. Two

traditions were narrated by Muslim, in his Sahih, on the
authority of Jébir. In the first tradition Jadbir insists
that mut®a marriage was practised, in return of handful for
dates and flour in the lifetime of the Prophet and Ab{d Bakr
until “Umar prohibited it in the case of °Amr Ibn Harith.’
Jabir is reported to have said, in the second tradition,
that Muslims practised mutfa marriage while the Prophet was

alive, but did not return back to it in the time of Umar

4

°Abd al-Husayn Sharaf al-Din al-Misawil, Ajwibat Mlsd Jiar
Alldh (al-Najaf: Matba®at al-Nu°mdn, 1386/1966), 101.

> °Abd al-Husayn Ahmad al-Amini, al-Ghadfr fil-Kit&b wal-Sunna
wal-Adab, 11 vols. (Beirut: D&ar al-Kitdb al-°Arabi, 1403/1983),
6:211. Another report has “Umar saying: "there are things from the
time of the Prophet which I prohibit and punish whoever practices
them: mut€at al-nisd’, mutfat al-hajj and come to the best of work

(hayya ©ald khayr al-‘amal) in the adhén." Ibid., 213.

¢ Shams al-Din al-Sarakhsi, al-Mabsfit, 30 wvols. (Cairo:

Matbaat al-Sa°dda, 1324/1907), 5:152.
7 Muslim Ibn al-Hajjdj al-Qashiri, Sahih Muslim, 8 vols.
(Cairo: Matbaat °Ali Sabih wa-Awaldduh, n.d.), 4:131.
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because he commanded them not to practice it.® °Imr&n Ibn
al-Hasin, insisted that the Prophet did not try to prevent
the people from practising mut®a marriage. He is said tb

have stated that the verse related to mutfa marriage was

revealed in the Book of God; no verse abrogated it and the
Prophet ordered Muslims to practice it.? Two traditions
attributed to °Ali signify, without any doubt, that he
denounced °€“Umar’s prohibition of mut®a marriage. He is
reported to have pronounced that had it not been for °Umar’s
previous opinion I would have ordered muta marriage and
nobody would  have committed adultery  except the
miserable.!® Ibn °Abbis, too, lamented °Umar’s announcement
the prohibiting mut€a marriage; it is widely known that Ibn

°Abbds was reported to have said that muta marriage was

nothing but a grace from God and, but for “Umar’s
prohibition, few people would have resorted to
fornication.

The questions that may be posed here are the
following. Under what circumstances did “Umar prohibit mut€a
marriage? Why did “Umar not make his announcement in the

beginning of his caliphate? What are the factors behind his

2

8

9

Ibid.

al-Amini, al-Ghadir, 6:208.

1 1bid., 207.

1 Muhammad Ibn Ahmad Ibn Rushd, Bidiyat al-Mujtahid wa-Nihiyat

1-Mugtasad, 2 vols. (Cairo: al-Maktaba al-Misriyya, n.d.), 2:150.
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anger and behind his subsequent threats to stone whoever

committed muta marriage? As a matter of fact, five stories

have been reported which mention explicitly the motives
behind “Umar’s prohibition of mut®a marriage. In four of
these incidents the pregnancy of the women lies at the root
of °“Umar’s furious reaction, in the other the witnesses.
1- The story of “Amr Ibn Harith provided the context
for “Umar’s prohibition, as narrated on the authority of
Jabir.*? J8bir is reported to have said that °Amr Ibn
Harith contracted a mut®a marriage with his servant. She was
brought before “Umar to be asked about her marriage, as she
was pregnant. Her pregnancy provoked “Umar to declare the

prohibition of muta marriage.®?

2- Umm °Abd Alldh narrated a story of a man who
appeared from Shadm asking her to find a woman for the
purpose of mutfa marriage. She found a woman with whom he
cohabitated for a period of time. “Umar was notified about
what had taken place and interrogated the man about his
motives. The man informed °Umar that he used to contract
mut®a marriage in the time of the Prophet and Ab{d Bakr, and
that neither of them had prohibited it. The man also

informed €“Umar that he had contracted mutfa marriage in

‘Umar’s time and that he was not aware of any prohibition

12 Murtadi al-°Askari, Ma°4lim al-Madrasatayn, 3 vols. (Tehran:
Mu’assasat al-Bi°tha, 1406/1986), 2:248.

13 °Abd al-Razziqg Ibn Hammldm al-San®ani, al-Musannaf, 11 vols.
(Karachi: al-Majlis al-°Ilmi, 1392/1972), 500.
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by him. °Umar, then, swore by God that had he outlawed mutfa
marriage he would have stoned him.

3- It was reported that Rabia Ibn Umayya contracted
a muta marriage with a women with two women as witnesses,
as among whom was Khawla Bint Hakim. When the married woman
became pregnant, Khawla recounted the story to “Umar who
became very angry and announced the punishment for
committing mut®a marriage- namely, death by stoning.?®

4- It was reported that Salama Ibn Umayya entered a
muta marriage with a woman who became pregnant and had a
baby. When Salama disavowed his baby, his story reached
‘Umar’s ears who, thereupon, prohibited muta marriage.!®

5- al-Majlisi narrates that, according to al-Sadiq,
once “Umar had come to his sister’s house, he found her
nursing a baby. When °Umar asked about the baby, she told
him that she had contracted mut®a marriage. So, “Umar called
the people to assemble in the mosque and informed them that
muta marriage, which was allowed in the time of the

Prophet, was to be forbidden.?'’.

4 al-°Askari, Ma®4lim al-Madrasatayn, 249. See also Abul-Q&sim

al-Misawi al-Khii’'3, al-Baydn f3i Tafsir al-Qur’in (Tehran:
Intishidrit Ka‘ba, 1366/1948), 323.
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' II- °“Umar’s Ijtihad

Before we take up the subject of “Umar’s own ijtihad
against the precepts of the Qur’dn and the Sunna, it would
be instructive to shed some light on his attitude in the
Prophet’s lifetime and to see whether he followed the
Prophet or objected to his commands?

On several occasions, °“Umar preferred his own opinions
to the Prophet’s. This was rationalized by Sunni jurist.
raziyyat al-khamis, as Ibn °Abbds used to call it and over
which he wept whenever he remembered it, is a well-known
incident in Islamic history. On the eve of his death, the
Prophet ordered Muslims, including €“Umar, to join the
expedition of Usdma Ibn Zayd and condemned whomever had
stayed behind. °Umar did not follow Usama, but stayed with
the Prophet.!® The Prophet then asked the Muslims, who were
surrounding him because of his sickness, to bring him an
inkwell (dawdt) and a shoulder blade (katif) on which to

write his will so that the umma would not be plunged into

chaos. “Umar was not satisfied with the will the Prophet
wanted to write, saying, "Sufficient unto you the Book of
God" and declaring that the Prophet was overwhelmed by pain

and did not know what he was uttering.?’

* Muhammad °Abd al-Karim al-Shahrist&ni, al-Milal wal-Nihal,
2 vols. (Qum: Manshiirdt al-Sharif al-Radi, 1408/1986), 1:29. See

also al-Hasan Ibn Y@isuf al-Hilli, Nahj al-Hagg wa-Kashf al-Sidg
(Beirut: Dar al-Kitdb al-Labndni, 1982), 236.

‘ 19 al-Hil11l%, Nahj al-Hagqg wa-Kashf al-Sidqg, 273, 332.
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' Another example reported by the Muslim jurists which
displays how “Umar had rebuffed the Prophet’s commands and
behaved at his own discretion. When the Prophet sent Abd
Hurayra to give the good news to the people that whoever
testifies in good faith that there is no God but Allédh
deserves paradise. “Umar hit Ab{ Hurayra when he met him and
ordered him to go back to the Prophet. °Umar then explained
his conduct when he was interrogated by the Prophet about
what he had done, saying that the people may relinquish
ritual, and rely upon this testimony alone.?® al-Nawawi
believes that “Umar did not reject the order of the Prophet,
but found it preferable not to tell the people such news.
This case was considered by Sharaf al-Din as ijtih&d over
and above a gggg.“ For, Sharaf al-Din maintains, there are
a group of verses in the Qur’a4n which insist on the
obedience of the Prophet, and the Prophet says nothing
except from the reformulate wahi.? Fayr{izabddl asserts
that one may conclude from this account that “Umar believed
himself more knowledgable about the good and bad than the
Prophet and God himself. fayr@izbddil argues that it is well

known that the Prophet’s commands and prohibitions are by

20 °Abd al-Husayn Sharaf al-Din al-Mlsawil, al-Nass wal-Ijtihad
(Tehran: Ab{d Mujtabd, 1404/1984), 191. _

2l 1bid., 192.

. 22 1bid., 193-194.
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the authority of God.??

Another famous incident was reported by Muslim jurists
suggesting that “Umar objected to the Prophet’s compromise
of al-Hudaybiyya. The compromise was reached between the
Prophet and the people of Quraysh after they had prevented
him from performing pilgrimage to Mecca. The Prophet agreed
not to enter Mecca that year, but °®Umar was dissatisfied
with this agreement. This prompted him to utter some strong
reservations to the Prophet.? Al-Hillf maintains that the
earlier tradition suggests certain doubts about “Umar and
his objections to what the Prophet had done by instruction
of God.? °“Umar did not only object to the Prophet through
his tongue, but also used his hands, as in the case of
Ubayy, who was known as a hypocrite. When Ubayy died and
the Prophet wished to pray on his corpse by request of his
son, “Umar pulled the Prophet and told him that God had
prevented him from praying on hypocrites according to verse
9:80, which was misunderstood by “Umar.? According to
Fayr(izabdadi, “Umar, in this story, believed that praying on
Ubayy was unlawful and that the Prophet was performing a

haridm, so that ©°Umar was not satisfied with trying to

# Murtadid Muhammad al-Husayni al-Fayruzabddi, al-Sab®a minal-
Salaf (Qum: Manshlirit Maktabat al-Fayruzabadi, 1402/1982), 107.
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al-Msawl, al-Nass wal-Ijtih&d, 163-173.
al-Hilli, Nahj al-Hagg wa-Kashf al-Sidg, 336-337.
al-Misawil, al-Nass wal-Ijtih&d, 186-189.
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dissuade him using words alone, but physically also.?’ That
‘Umar had gone against the Qur’a&n and the Sunna, based on
his own ijtih8d, is agreed on by all the Sunni and Shici
jurists. He also began rituals which had not existed in the

time of the Prophet.

i. “Umar’s ijtihdd against the ruling of the Qur'’éan

On several occasions, °Umar used his own judgement in
a way which conflicted with the ruling of the Qru’édn. All
these instances were collected by Muslim jurists and
presented as follows:

1- It is widely known among all Muslim jurists that
‘Umar prohibited mutfat al-hajj, which was then legal and
practised by the Prophet and his Companions. Several
traditions reported on the authority of “Imran Ibn al-Hasin
convey the same message, that the verse of mut®at al-hajj
(2:196) was revealed in the Book of God, practised during
the Prophet lifetime and was not abrogated before his
demise.?® It was reported also that ‘“Umar himself
acknowledged the fact that the Prophet had acquainted him

with the revealed verse concerning mutfat al-hajji.?® An

entire group of traditions were narrated by many Companions

*7 FayrQizabddil, al-Sab®a minal-Salaf, 104.

28 31-Amini, al-Gadir, 6:198-200. See also al-°Askari, Ma4lim
al -Madrasatayn, 2:191.

o 2

al-°Askaril, Ma4lim al-Madrasgatayn, 2:192.
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regarding this practise by the Prophet.?°

The basic act of prohibition of mutfat al-hajj, as we
saw, was announced by ‘Umar when he became caliph.’' Now
the traditions concerning this prohibition may be divided
into two groups. The first group is concerned with the
prohibition of mut€at al-hajj as associated with mutat al-
nisi’,? which we have mentioned earlier. The second group
is concerned with the prohibition of mutfat al-hajj alone,
though on several occasions.3® The question posing itself
here concerns the reasons behind €“Umar’s prohibition,
although mutat al-hajj was permitted in the time of the
Prophet and practised by the Prophet himself. From the
evidence contained from in certain one may infer two
possible justifications for °Umar’s prohibition. According
to some traditions, “Umar saw a man who brought his wife
with him in the time of hajj. He was handsomely dressed and
perfumed. When “Umar questioned him about his attitude, the
man told him that he came for mut®at al-hajj. “Umar then
prohibited mutfa in the time of hajj on the basis that

people ought not to have relations with their wives and

30

31
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33

Ibid., 194-196.
Ibid., 202.
al-Amini, al-Ghadir, 6:209-213.

Ibid., 198-205.
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. come well dressed.?*® °Umar confirmed that the Prophet and
his Companions had practised mutfat al-hajj, but he detested

looking at the People coming to hajj with ablution water

dropping from their heads.?® For this very reason, °‘Abd

Alldh Ibn °“Umar tried to defend his father when he was
requested to allow mutfat al-hajj, even though his father
did not. Ibn “Umar 1is reported to have said that God
permitted it and the Prophet practised it, while cUmaf
prohibited it for the sake of good, but that we should not
abandon the Sunna of the Prophet in order to follow “Umar.
He attempted to find a pretext for his father’s prohibition

by pointing out that °Umar did not declare it haram, but

only believed that °fumra would be better performed if it

remained separate from hajj.?® The second reason was for
the sake of Meccans. °Umar believed that the main sources
of the people who live in Mecca come from pilgrimage so
that it would be better for their economic welfare that
Muslims visit Mecca twice.?

2~ It was agreed by all Muslim jurists that °“Umar
considered the uttering of the phrase "I divorce you"

thrice in one session as constituting three divorces after

3 Ibid., 204-205. See also al-°Askari, Ma°4lim al-Madrasatayn,
2:203-204.

3% °Abd al-Hamid Ibn Abil al-Hadid, Sharh Nahj al-BalAgha, 20
vols. (Qum: Manshiir4t Maktabat al-Marcashi, 1385/1965), 12:253.

3¢ a1-Amini, al-Ghadir, 6:202.

‘ 37

al-°Askari, Ma®4dlim al-Madrasatayn, 2:206.
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' which the husband could return to his wife unless she
marries another man. But this kind of divorce is an
innovation (bid°a)®® and har@m in the eyes of the a great
majority of ©“Ulamd’.?® The institution of divorce is
sanctioned conclusively in the Qur’an in verse 2:229-230
which reads: "Divorce must be pronounced twice and then (a
woman) must be retained in honour or released 1in
kindness...And if he hath divorced her (the third time),
then she is not lawful unto him thereafter until she hath
wedded another husband. Then if (the other husband) divorce
her it is no sin for both of them that they come together
again if they consider that they are able to observe the
limits of Allah."*® It is obvious, according to the
exegetes, from the gist of the verses that divorce must be
pronounced three times, but is in no way completed by
repeating the phrase "I divorce you" thrice in one
sitting.** In modern time, the famous Muhammad *Abdu
insisted that repeating the phrase "I divorce you" thrice

has no support in the Qur’&n.*? Indeed, On the authority of

* Muhammad Rashid Rid&, Tafsir al-Mandr, 12 vols. (Cairo: DAar
al-Mandr, 1367/1946), 2:382. See also °All Ibn Ahmad al-KQ4fi, al-
'Istighdtha, 2 vols. (Qum: n.p, n.d.), 1:40-41.

3 Ibid.

40 Qur’&n, 2:229-230.

‘' Rida, Tafsir al-Manlr, 2:382. See also al-Misawi, al-Nass
wal-Tjtihad, 245.

‘ 42 1bid., 382-383.
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Ibn °Abbis, it was reported that pronouncing the utterance
"I divorce you" three times was considered one divorce in
the time of the Prophet and Abd Bakr.** The Prophet
rejected this kind of divorce, and when he was notified
about a man who -divorced his wife three times in one
session he was very furious. He was reported to have
commented that it is playing with the Book of God.*! When
“Umar became head of the community, he saw that many people
performed this kind of divorce, so he grudgingly allowed
it.*" Ibn Qayyim argued that allowing them to maintain this
practise as a punishment would ultimately lead them to
retrace their steps to the Sunna of the Prophet. Ibn Qayyim
came to this conclusion on the ground that the fatwd would
be changed in time depending on circumstances, but hé
referred to go back to the Book and the Sunna.‘® Ibn
Taymiyya asserted that if “Umar had seen the misuse of this
proéedure by Muslims in later times, he would have returned
to the type of divorce that was in vogue in the Prophet’s
time.?” Because of Ibn Taymiyya’'s comments, according to
al-Dawdlibi, Egypt’s judicial courts did in fact return to

the type of divorce which had existed before on the ground

al-Mlsawi, al-Nasgg wal-Ijtihdd, 246.
Ibid., 247. See also Ridd, Tafsir al-Mandr, 2:382.

Ibid., 246.
Ibid., 248-249. See also Rida, Tafsir al-Manlr, 2:386.

Ibid., 249.
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that time has changed.*®
3- In the early days of the community, the Prophet
used to pay a distinguished group of people from Quraysh a

portion of the zakdt in order to draw them close to Islam

and to gain their assistance against his enemies.*’ Those
people were al-mu’allafa gulbuhum mentioned in verse 9:60,
which reads as follows: "The alms are only for the poor and
the needy, and those who collect them, and those whose
hearts are to be reconciled..."*® °Umar, however, stopped
these payments and, according to tradition, prevented Abl
Bakr from giving them the share they used to receive duriné

Ab(d Bakr’s reign.®

According to al-Dawdlibi, the reason
that “Umar stopped applying certain injunctions of the
Qur’an because the circumstances had changed from the days
of the Prophet.*? In fact, °Umar revealed his motive when

he told al-mu’allafa qulGbuhum that the Prophet needed them

in the time when Islam was weak, but now that God has

* Ibid.

* al-Fadl Ibn al-Hasan al-Tabarsi, Majma® al-Bayin fi Tafsir
al-our’8n, 10 vols. (Beirut: Dar al-MaSrifa, 1406/1986), 5:65.

50 Qur’&n, 9:60

! ‘Abd al-Husayn Sharaf al-Din al-Mlsawi, al-Fus@il al-Muhimma
(Beirut: Dar al-Zahr&’ 1il-Tib&°a wal-Nashr wal-Tawzi®, 1397/1977),
87-88. See also Ibn Abi al-Hadid, Sharh Nahj al-Baldgha, 12:58-59.

¢ 2 Muhammad al-T2j4ni al-Simawi, Fas’al@ Ahl al-Dhikr (Qum:
Intishdrit al-Sharif al—Ra@i, 1412/1991), 225-226.
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consolidated its power they were no longer needed.®® al-
W4’il? does not agree with the "reason" (filla) that °Umar
had mentioned for not paying al-mu’llafa gqul@buhum their
portion for two reasons. First, al-Wa’ilil argues that the
filla for the injunction of al-mu’allafa gqullbuhum was not
the need to reconcile, as “‘Umar understood, before Islam had
come to be strong. The reason was reconciliation as such,
which has nothing to do with the condition of Islam.
Second, al-mu’allafa qullbuhum are not solely confined to

those who are attracted to fight; there were others.®*

4- °Umar did not pay the relatives of the Prophet their
khums, as stipulated in the Qur’&n. The Qur’é&n says: "And
know that whatever ye take as spoils of war, Io! a fifth
thereof is for Allah, and for the messenger and for the
kinsman (who hath need) and orphans and the needy and the
wayfarer,..."®® °Alf is reported to have stated, according
to Sulaym Ibn Qays, that the household of the Prophet
consisted of the relatives of the Prophet which are

mentioned by verse 59:7.5% According to some traditions, it

> Ibn Abi al-Hadid, Sharh Nahj al-Baldgha, 12:59. See also
Ahmad Amin, Yawm al-Isllm (Cairo: Dir al-Ma®4rif, n.d.), 161.

** Ahmad al-w4’'ilf, Min Figh al-Jins (Beirut: Mu'’assasat Ahl
"al-Bayt, 1986), 159.

% Qur’&n, 8:41.
6 °All Ibn al-Husayn al-M(sawil, al-Shafi fil-Imima, 4 vols.

(Tehran: Mu’ssasat al-Sadig 1il-Tib&°a wal-Nashr, 1410/1990),
4:187-188.
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was reported that °All and Ibn °Abbds both refused what
‘Umar sought to give them, demanding all their rights.®
Some Sunni jurists argue that the fact that °Umar did not
return Fadak, which was jewish land taken by the Prophet
without a fight, to Fatima, and denied the Prophet’s
relatives what they deserved is undeniable; but “Umar was
a mujtahid and exercised his right to contradict the
Prophet in this case.®®

5- Based on the Qur’édn, it is agreed by'all Muslim
jurists that whoever is ritually impure for prayer needs to
purify himself with Elean sand or earth (tayammum) when
water 1is wunavailable.® tayammum is stipulated in two
places in the Qur’én. Basically, Muslims are admonished aé
follows: "...ye find no water, then go to high clean
soil..."%® Several traditions report that the Prophet
taught the Muslims how to use sand in cases where they are
ritually impure and there is no water.® But “Umar had
another view. It 1is well-known, according to Ibn Hajar,

that he was of the opinion that prayer should be abandoned

%7 Fayrlizabddi, al-Sab®a min al-Salaf, 108-109.
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until water is found.*?

One may be ask here why “Umar ignored prayer while the
injunction of tayammum is very clear in the Qur‘’an? Was it
because “Umar did not know about the ahk&m of the Shari‘a,
as al-Hillil believes®? Or was “Umar not satisfied with
this injunction, as Ibn Mas®dd narrated?® Fayr{izabadi
argues that it is difficult to understand how “Umar could
have been unaware of the ahkém, since he was a Companion
who always accompanied the Prophet. Besides, tayammum is
understood to be of the fundament of Islam. Fayrﬁzabédi
asserts that “Umar relied on his own opinion, ra'’'y, against
God’'s "ra'y".%® Al-°Ayni has added that °Umar used his own

ijtih&d in this case.®®

ii. “Umar’s ijtihdd against the Sunna
Many traditions were recorded by Muslim jurists showing
that “Umar used his own ijtihdd in contrast with the Sunns.
These traditions are as follows:

1-Two modifications were made by “Umar to the adhin

(call to prayer) established at the time of the Prophet and
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Abl Bakr.%” According to one well-known account, when the
person who ritually invites people to prayer (mu’adhdhin)
saw “Umar sleeping, he uttered this sentence: "Prayer is
better than sleeping". °Umar took a favourable view of it
and ordered it to be part of adhln.®® It was reported,
according to the household of the Prophet, that the angel
taught the Prophet how to recite the adhén; and
consequently, what “Umar did was a kind of ijtihdd which is
counter to the nass.®® It might have been for this reason
that al-sShadfi°l was reluctant to hear the sentence '"prayer
is better than sleeping"” in the adh8n.’

The sentence "Come to the best deed", on the other
hand, was part of the adhdn in the Prophet’s and Ab{i Bakr’s
time. It was omitted by Umar when he became a caliph. al-
Qushji insisted that °Umar omitted this sentence from the
adhdn based on his own ijtihdd. According to al-Qushji,
‘Umar is reported to have declared that "Three things were
permitted in the time of the Prophet. I prohibited them and
shall punish whoever practices them; mutat al-nisd’, mutfat

al-hajj and hayya °ald Khayr al-amal.’ Why °Umar omitted

the sentence from the adhdn, may be understood from ‘Umar
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himself. It was reported that when Ibn “Abbids was asked by
°Ikrima about the omission, he responded that “Umar did not
want people to rely on prayer alone and to leave j;gag.ﬁ
Sharaf al-Din explains “Umar’s point of view by saying that

if °Umar had left the words in the adhdn the people would

have imagined prayer to be the best kind of worship and,
consequently, would have avoided jihdd, which, in the eyes
of the caliphs, was the most important factor in spreading
Islam.”?

2- According to Muslim and al-Bukh&ri, until the
demise of the Prophet Muslims followed him in performing
the night prayer during the month of Ramaddn individually.
The prayer of Ramaddn had not changed by Ab{i Bakr’s time
and during the early period of °“Umar’s caliphate.’ That
‘Umar was the first one to establish the congregational
prayer of Ramadin, called tar8wih, is a fact agreed up on
by all Muslims.’ °Abd al-Rahmdn Ibn °Awf reported that he
went with “Umar, one night in Ramaddn, to the mosque. When
‘Umar looked at the worshippers, he was unhappy that prayers

were being performed individually, and decided to assemble

2 Tbid., 239. See also al-Fadl Ibn Shahan al-Nisabtiri, al-1dah
(Beirut: Muassasat al-Alami, 1402/1982), 106.

73 Ibid., 238-239.
% Ibid., 251.

S See for instance, al-Mlsawi, al-Nass wal-Ijtih&dd, 252-253.
See also al-Mutazill, Sharh Nahj al-Baldgha, 12:75.
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all Muslims for prayer behind a single Imdm.’® The new
prayer ritual established by “Umar thus prompted Muslims to
assemble together in the night of Ramaddn. He sent word
about this new prayer to other cities and appointed two
Imidms in Madina, one for men and another for women.”” To
answer the question on whether the prayer of al-tardwih was
an innovation or not, “Abd al-Rahmé&n Ibn °Awf narrated that
another day he and °Umar went to the mosque. When °“Umar saw
the Muslims following the Imam during prayer he said: "How
good is this innovation."’® Al-Qastaldni asserts that “Umar
called this prayer bid®a for it was established neither in
the Prophet’s nor in Ab{ Bakr’s time. Moreover, it did not
take place at the beginning of the night, in the usual
manner; nor did it have the same number of cycles
(rakfa) .’ Al-Murtadid insists that it is certain that al-
tar8wih was an innovation, since the Prophet had confirmed
that the congregation prayer in the night of Ramaddn was
bid‘a. He ordered Muslims not to assemble in the night of
Ramadén. ®

According to a group of °Ulamd’ °“Umar was also the
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first to order people to perform the prayer for the
deceased (saldt al-mayyit) with four takbirs % which is
against the Sunna of the Prophet, who performed it with
five takbirs.® Two traditions were narrated in support of
the fact that the Prophet performed this prayer with five
takbirs. Traditions indicate that Zayd 1Ibn Argam and
Hudhayfa Ibn al-Yamdn, both were Companions of the Prophet
and performed their prayer for the deceased with five
takbirs. When they completed it and were asked about the
number of takbir, they said they neither forget nor erred;
but only imitated the Prophet.?® It should be noted here
that al-Amini related a group of traditions showing that
the Prophet performed the prayer for the deceased with
four, five, six and even seven takbirs. al-Amini then
comments that the opting four takbir all the time and
rejecting the others, as in the case of “Umar, was a kind
of ijtihdd which conflicted with the Sunna.®

3- All Muslims agreed that the Prophet allotted equal
portions to the Muslims from zakit.® When °Umar began hié

reign, he differentiated between Muslims. He opted for the
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Quraysh over the Arabs and the Arabs over the others.®
According to Malik; C“Umar prevented non-Arabs from
inheriting Arabs unless they were born on Arabian soil. Al-
Amini asserts that this was contrary to the Qur’dn and the
Sunna.? °Umar also prevented Arab women to marry non-Arabs
(al-mawdlil), also contrary to what the Prophet himself
did.®® Al-K(Gfi goes one step further to say that ‘Umar
prevented Arabs from marrying from Quraysh and the
mawili.® °Umar failed exercise equally between Muslim
women and Muslim men. He gave the wives of the Prophet more
than the other women and °A’isha more than other wives of
the Prophet.®?® When ‘Umar, according ‘to 1Ibn al-Jawzi,
wanted to give °A’isha her share she refused and notified
him that the Prophet had preached equality among all his
wives.’ “Umar also distinguished between the muhidjirin and
the ansir and between the muhdjirin themselves. He granted

more things to Us@ma Ibn Zayd than to other muh8jirin.®?

8 Ibid.

87 al-Aminfi, al-Ghadir, 6:187. See also al-Mlisawi, al-Nass wal-
Ijtihéd, 267. '

8 a1-Nisablri, al-Idah, 153. See also al-KGff, al-Istighitha,
45,

8 al-KGfi, al-Istighitha, 45.

° al-Mu°tazili, Sharh Nahj al-Baligha, 12:214. See also al-
‘Askari, Ma®4dlim al-Madrasatayn, 2:85-86.

1 Ibid.

%2 31-Nisabiri, al—fdéh, 138. See also Husayn, al-Shaykhén,
185.
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When °Umar was asked by his son about the reason for his
preference for Usdma over him, although they had both
fought with the Prophet, “Umar responded that Usadma was
closer to the Prophet than him.®® al-°Askari asserted that
‘Umar’s preferential treatment of some Muslims had a very
bad influence on the community; it was divided into two
categories: one poor, the other rich. al-°Askari also added
that “Umar toward the end of his caliphate realized this
negative effect and, according to al-Tabari, on the eve of
his demise he desired to give the excess money of the rich
to the indigent among the al-muhdjirin.*

4- The caliph °“Umar prevented the people from reciting
the traditions of the Prophet and even beat and imprisoned
some of the most distinguished Companions who did.®® Ibn
Sa®d, in his Tabagdt, narrates that when “Umar observed that
the traditions increased in his time, he asked the people
to bring them all to him and ordered them burned.®® It was
reported, on the authority of Abl Qarda, that when ‘Umar
sent a group of Companions to Iraq, he prevented them from

reciting a hadith.?” “Umar did the same with Ab{d M{si al-

Ibid.

al-°Askari, Madlim al-Madrasatayn, 2:86.
al-Amini, al-Ghadir, 6:294.

al-°“Askari, Ma®4lim al-Madrasatayn, 2:44.

Ibid., 45. See also al-Amini, al-Ghadir, 6:294.
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Ash®ari.®® However, some Companions persisted in narrating
the traditions of the Prophet, which prompted “Umar to
reproach and to imprison them in Madina until his demise.?®®
For this reason, AbQ Hurayra related that the Companions
could not narrate any more traditions on behalf of the
Prophet in the time of “Umar until his death. Ab4 Hurayra-
told the people that if he had recited the Propht'’s
traditions while “Umar was alive, the latter would have hit
him by his durra.!®™ But al-°Askarl produced a group of
traditions indicating that the Prophet approved the
reciting of his traditions and the writing down of whatever
the Companions heard from him.'%

5- Lamenting the dead, -especially the martyrs,
according to al-°Askari, was well within the Sunna of the
Prophet.'®? Al1-Amini went a step further to insist that the
Prophet himself cried on several occasions, approving it on
some others and may have invited people to do so.'®® A
group of traditions have it that the Prophet cried on thé
death of his sons and of some Companions. When he returned

from the battle of Uhud, he even called for a public
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4 “Umar prohibited crying

mourning for his uncle Hamza.'’
over the dead and, according to al-Bukhdri, even tried to
prevent people from doing so by beating them with a stick
and throwing stones and sand on them.!® The conflict
between °A’isha and °Umar on lamenting the dead revealed the
reason for C“Umar’s banning of it. According to some
traditions, “Umar believed that the dead will be punished
for crying over deaths in their family. °A’isha insisted on
the spuriousness of these traditions and swore by God that
106

the Prophet never uttered such words.

6- The fact that the hadd punishment and atonement

kaffdra are sufficient punishment for sin is confirmed by

107 cUmar escorted

the Sunna according to the traditions.
his son, °Abd al-Rahmdn, to Madina for his intoxication,
punished him repeatedly and imprisoned him. “Umar listened
neither to °Abd al-Rahmdn Ibn °Awf, who informed him that
his son had already been punished once, nor to his son’s
pleading for mercy on account of his unhealthy condition.

°Abd al-Rahmdn, in fact, died soon after from his own

father’s punishment.'®® Sharaf al-Din comments that since
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a sick man may not be punished until his recovery and that
whoever has been punished cannot be imprisoned after that
punishment, “Umar was giving priority to his own opinions
over nass.'®

7- All pilgrims have to perform their prayer after
tawdf at the tomb of Ibradhim, according to the verse 2:125,
which reads: "And when we made the House (in Mecca) a
resort for mankind and sanctuary, (saying): Take as your
place of worship the place where Abraham stood (to
pray) ."'? This place was closely associated with the House
of ka‘ba when the latter was built by Ibrdhim and his son
Ismd°il, but the Arabia before Islam removed his tomb which
lay their. When the Prophet came he returned the tomb next
to the House, where it was originally. When €“Umar became
caliph he changed what the Prophet had done.'*!

8- The Prophet used to perform two cycles of prayer
after the afternoon prayer, according to his wife °A’isha.
A group of traditions were narrated on the authority of
°A’isha that the Prophet had never omitted these two
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cycles. ‘Umar, however, prohibited Muslims from

performing them and beat whoever did.''* al-Munkadir and
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Zayd were both beaten by the caliph “Umar when he saw them

4 The reason

performing them after the afternoon prayer.'!
given by °Umar for his prohibition, according to Zayd and
Tamim al-Dari, was that he was afraid that some Muslim may
perform this prayer during sunset, a time in which the
Prophet had prohibited Muslims from praying.''® Whether
this reason is accepted or not, °Umar still prohibited
Muslims from a prayer that the Prophet had not abandoned
while he lived.!!®

9- “Umar forbade Muslims from fasting in the month of
Rajab and even, according to Kharsha Ibn al-Hurr, beat the
hands of the men to force them to break their fast and eat
with him.?*’ °Umar used to say that the month of Rajab was
glorified by the people of Jdhiliyya, but when the Islam
had come it was ignored.'® In order to refute °Umar’s
statment, al-Amini established two groups of traditions.
The first group manifests the merit of Rajab. The second
demonstrates the Prophet’s endorsement of fasting in all
months of the year without exemption and, especially, the

Prophet’s approval of fasting in Rajab.''®
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10- It was well-known among the historians that “Umar,
on the eve of his death, declared that if S4lim, Hudhayfa’'s
slave, had survived he would have ordered him to succeed
him as caliph.'®*® S41lim was neither from Quraysh nor from
Arabs; rather, he was a slave of Ab( Hudhayfa’'s wife.'?*
Sharaf al-Din asserts that there is unanimity by all
jurists that Imdma could not be executed by such a
person.'?? However, a pretext on behalf of °Umar adduced
and some jurists have used what “Umar had said on the basis
of his own ijtih&d to argue this position.'??

It is thus related that €“Umar invented injunctions,
based on his own ijtih&d, that had no ground in the Qur’an
and Sunna.

T&h4 Husayn asserts that “Umar derived a specific form
of punishment for those who drink alcohol which was unknown
before his time. He adds that alcohol was prohibited in the
Qur’dn though without any specific sanction.'** Al-
Mutazill affirms that the Companions rejected a lot of the
nuslis based on wellbeing (maslaha) and invented things
which are not mentioned in the Qur’é&n or traditions on theé

basis of their own ra’'y, for example the punishment of
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alcohol.!?® Ahmad Amin relates that ©“Umar suspended the
punishment for alcohol consumption, on the basis of his own
ijtihad, in the case of Ab4 Mahjan al-Thagafi because of
his bravey in battle.?!?® |

When °Umar was notified that Sa°d Ibn Abi Waqgis, who
was his wldli in K@fa, had concealed himself from the people
in his palace, he sent Muhammad Ibn Salama to burn it and

7 Another incident

Muhammad did what °Umar ordered him.'?
was narrated by Tdhd Husayn that °Umar burned the house of -
a man who used to sell alcohol.'?®

According to Sharaf al-Din, “Umar used to spy in the
daytime and to patrol at the night for the benefit of

country and people.!?®

A famous story was narrated that
‘Umar was defeated by a drunk man concerning spying on
people when °Umar climbed over his house in the night.3°
°‘Umar’s position, according to al-Wa’ili, concerning
the veil of the slaves women is equally considered a
product of his jjtihdd. Wicked people did not pursue veiled

women because they believed that they were free (hurr).

When the verse of hijdb (33:59) was revealed that the
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Muslim women should wear hijdb and, so would not to bé
harassed by the wicked, “Umar beat the slave women who wore
hijdb in order not to prevent her from dressing in a manner
resembling free women.!’! al-Wia’ili also relates that °Umar
prohibited people from learning genealogy in order not to

be proud of their kinship.!*?
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Conclusion

The fact that muta marriage was legitimate at the
beginning of Islam is agreed upon by all Muslim jurists.
Prominent Sunni jurists share with the Shi®is the view that
the Qur’&nic verse 4:24 establishes the institution of mut€a
marriage. It was reported that Ibn °Abbds and some other
Companions of the Prophet used to recite verse 4:24 in a

way which gives 1little reason to doubt that this verse

pertains exclusively to mutfa marriage. There was unanimity

also, according to many traditions, among Muslim jurists

that the Companions of the Prophet practised muta marriage

during his lifetime. Some traditions even report that the
Prophet practised it himself.

Mut®a marriage continued to be practised by the
Companions after the Prophet’s death, during both Abl
Bakr’s caliphate and half of ®Umar’s reign until the latter
banned it. The famous sermon given by ©°Umar is the key
element in the subsequent debate over the legality of mut€a
marriage. Al-Ma’min, the °Abbdsid caliph, for instance, once
tried to revive muta marriage on the ground that it was
prohibited solely by “Umar.! While Sunni jurists endeavour
to demonstrate that mut®a marriage was abrogated by the

Qur’én, the Sunna and ijm&°, Shi°l jurists developed strong

arguments in refuting this assertion. They demonstrated

' Ahmad Ibn Muhammad Ibn Khallikan, Wafaydt al-A°yan, 8 vols.
(Beirut: Dar Sédir, 1374-1376/1955-1956), 6:149-150.
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that the Sunni jurists themselves are at odds with each
other on the number of times mut®a marriage was abrogated
and when the abrogation took place. Shi°l jurists take issue
with the Sunnis that ©Umar’s declaration concerning the
prohibition of mut®a marriage is clear evidence that its
banning was based on his own legal opinion (ijtihdd). It
was reported by Sunni jurists that “Umar was the first to
prohibit mut®a marriage. Both Sunni and Shi°l jurists
narrate through numerous chains of reliable transmitters
that “Umar announced the prohibition in front of the
Companions of the Prophet. Sunni jurists maintain that “Umar
banned mutfa marriage due to the fact that the Prophet had
prohibited it. Shi°l jurists, on the other hand, pose two
important questions concerning “Umar’s sermon. First, why
did “Umar not attribute the prohibition to the Prophet
rather than to himself? If mut®a marriage were outlawed by
the Prophet himself, the Shi°is contend, it would have been
more fitting for °Umar to indicate this in his sermon.
Second, why did ®Umar not mention this prohibition during
Abd Bakr‘’s caliphate and at the beginning of his
caliphate? Al-R&8zi1 advances a special argument in defense
of “Umar’s words. He states that “Umar made his announcement
in a gathering of the Companions where no one had objected.
He comes to the conclusion that all the Companions agreed
with €“Umar that mut®a marriage was prohibited by the

Prophet. For, al-Rdzi contests, if they wupheld the
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legitimacy of mutfa marriage and failed to protest earlier

of °Umar they are all, including “Ali, unbelievers, which is
impossible.? In response to this, Some Shi°i jurists argue

that after declaring the prohibition of mutfa-marriage “Umar

threatened to apply punishment by stoning. All Sunni
jurists disavow this punishment in spite of the fact that
none of the Companions protested. Moreover, the Shici
jurists maintain that C“Umar prohibited mutf®a marriage
associated with mut®at al-hajj whereas all Muslims agree on
its legality. Some Shi°i jurists believe that the Companions
did not object because they were afraid of his punishment,
knowing ©°Umar’s rigorous application of the law.? Al-
Mu°tazill narrates that the great Companions avoided °Umar
and kept aloof of him.* It is for this reason that Ibn
‘Abbas did not express his view on the legitimacy of mutfa
marriage in the time of °Umar.°®

We observed in Chapter Three that “Umar prohibited

mut®a marriage on many occasions under @particular

? Fakhr al-Din al-R&zf, al-Tafsir al-Kabir, 32 vols. (Beirut:
Ihya’ al-Turdth, n.d.), 10:49-50.

? See*for instance, Muhmmad Jawdd al-Baldghi, Ala’ al-Rahmin,
2 vols. (Qum: Intishdrdt Maktabat al-Fagih, n.d.), 1:86-87. See
also °Ali Ibn al-Husayn al-Mlisawl, al-Sh4ff fil-Imi8ma, 4 vols.
(Tehran: Mu’ssasat al-S8diqg 1il-Tib&°a wal-Nashr, 1410/1990);
3:197.

* °Abd al-Hamid Ibn AbI al-Hadid, Sharh Nahj al-Baligha, 20
vols. (Qum: Manshlirdt Maktabat al-Marashi, 1385/1965), 1:173.

> °Abd al-Razz8qg Ibn Hammldm al-San4ni, al-Musannaf, 11 vols.
(Karachi: al-Majlis al-°Ilmi, 1392/1972), 7:502.
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circumstances. According to some traditions, personal
feelings were behind prohibiting mutfa marriage especially
that when he saw some Arabian men disavow the paternity of

their children through mutfa marriage. Some Shi®i Muslims

assert that "®Umar was motivated by a racial prejudice
against non-Arabs, whom he perceived as a threat to the
purity of Arab blood, and so tried to discourage sexual
unions".® According to some traditions °Umar questioned

some people about the witnesses for their mutfa marriage.

For this reason some Sunni jurists believe that ‘Umar
prohibited mutfa marriage exclusively in cases where there
were no righteous witnesses.’ Another observation worth
noting is that on many occasions “Umar declared that if he
had prohibited mut®a marriage before, he would have imposed
punishment by stoning. According to Sharaf al-Din this
implies that if °Umar had demonstrated the abrogation of
mutfa marriage from the Qur’an and the Sunna he could have
applied the punishment. Because of the fact that stoning to
death was not regarded as proper punishment for mut€a
marriage some Sunni jurists believe that °Umar announced
this punishment merely to prevent the people from

practising it. When he was notified that the people of Irag

¢ Shahla Haeri, Law of Desire, (New York: Syracuse University
Press, 1989), 63.

7 al-San4ni, al-Musannaf, 7:501. See also °Ali Ibn Ahmad Ibn

‘ Hazm, al-Muhallsj, 11 vols. (Cairo: al-Tib&°a al-Misriyya,

1352/1933), 9:520. '
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attributed the prohibition of mut®a marriage to him, Umar,
according to al-84diqg, sent a man to inform them that he
had not outlawed mut®a marriage, but only meant to deter
people from practising it.®

There is no doubt that °Umar’s opinions based on his
own ijtihdd went against the precepts of the Qur’an and the
Sunna, as we observed in Chapter Three. As a caliph, he
used his own ijtihdd on behalf of the community. SUmar
explained his prohibition of mutfa marriage, according to
one tradition, by claiming that God permitted it at a time
when women were few. According to another tradition, he
stated that the Prophet permitted it at a time of
necessity. The Sunni jurists, on the one hand, acknowledgé
that “Umar, being a Caliph or an Imdm, is entitled to use
his own ijtihdd for the welfare of the community, as he did
on numerous occasions. On the other hand, they also concede

that mut®a marriage was legitimate in the beginning of Isléam

and practised by the Companions during the lifetime of the
Prophet, of Ab{ Bakr and the first half of °Umar’s caliphate
until it was prohibited. They also report that some of the
prominent Companions and those who came after persisted in
upholding its legality, but do not concede that ‘Umar
prohibited it through his own ijtihdd. Here they resort to

the Qur’8n and the Sunna in order to establish the

8

Muhammad B&qgir al-Majlisi, Bihdr al-Anwdr, 110 vols.

(Beirut: Mu’assasat al-Wafd’, 1403/1983), 100:319.
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‘ prohibition on firmer grounds. They trace back to the
Prophet several traditions attributed to some prominent

Companions. This seems to resemble the case of al-Zuhri,

who fabricated several traditions, concerning the

prohibition of mutfa marriage by the Prophet. These

traditions, however, contradict each other and are placed

in °Ali’s mouth, in spite of the fact that al-Zuhri was one

of the most prominent opponents. In this connection, many

traditions have been recorded by Sabra Ibn Ma®bad regarding

the prohibition of mutfa marriage by the Prophet in Mecca,

which are difficult to reconcile with one another. Had the

Prophet outlawed mut®a marriage in Mecca, then other

Companions would have been aware of it and, consequently,
reported it. It is for this reason that al-Bukhiri did not
mention these traditions. Muhammad “Abdu concurs with our
conclusion when he argues against divorce through the
repetition of the phrase "I divorce you" thrice in one
session, contrary to °Umar’s position. Sunni judges and
muftis, he thought, rely on their own books rather than on
the Book of God and the Sunna.’ It would appear safe to
agree with Heffening when he says: "But since on the other

hand the caliph “Omar prohibited mut®a, which there is no

reason to doubt, we might regard the tradition of

prohibition as representing later views, which, as is often

‘ ° Muhammad Rashid Rid4, Tafsir al-Mandr, 12 vols. (Beirut: DAar
al-Fikr 1il-Tib&°a wal-Nashr, 1393/1973), 2:368-387.
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nlo

the case, are put back to the time of the Prophet.

‘ ' Wili Heffening, "Mut®ah", Encyclopaedia of Islam, 3:2.
(Leiden: E.J. Brill and Luzac, 1913), 775.
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