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The present thesis examines the question of the authoritative basis of SunnI 

qiyas as it was systematically treated for the flfSt rime by Mu~ammad b. Idris al­

Shifiq (d.204)~ and later by the three prominent ShaficIte Ashcarite jurists­

theologians. Abü ~imid al-Ghazzali (d.SOS), Fakhr al-DIn al-RizI (d.606) and Sayf 

al-Dio al-ÂmidI (d.63 1 ). The textual arguments advanced by these jurists in support 

of qiyiis are analyzed in light of the epistemological criteria which these jurists 

adopted. The thesis also examines how al-Ghazzili. al-Âmidi. and al-Razi 

responded to the major arguments against qiyis. which were adduced mainly after al­

Shifici, and how they rationalized qiyifs from the standpoint of theology and 

epistemology. 

The following salient points emerge in this exposition: Whereas these jurists 

insisted upon the textu~ 1 basis of the authoritativeness of qiyas, they adopted different 

arguments for its justification. Moreover, unlike al-Shiifici and al-Ghazzili, both al­

Rizi and al-Arnidi did not consider the evidence about qiyifs to he conclusive. nor did 

they deem it necessary to he 50. Secondly. the thesis argues that in defining and 

justifying the individual methods of applying qiyas, the jurists were guided not only 

by theoretical and methodological considerations, but also by the need to systematize 

and rationalize the modes of inference underlying the body of legal doctrines already 

established by the earUer jurists. The role theology occupied in the discussion of 

the validity of qiyis in the writings of these jurists is also closely examined in this 

thesis. 
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La p~sente thèse se propose d'examiner la base de l'authorit6 du qiyas sunni 

tel qu'interpRt~ pour la première fois par Mu~ammad b. Idris a1-ShifiCî (m. 204), et 

plus tard par les trois fameux juristes-th6>logiens shaficÎtes ashcarites, Abü l;Iimid al­

Ghazzili (m. 505), Fakhr al-Dln al-Rlizi (m.606) et Sayf a1-Din al-Âmidi (m. 631). 

L'argumentation textuelle favorable au qiyis avanc~ par ces trois juristes, est 

analy~e sur une base ~pist~mologique telle qu'adoptée par ces derniers. L'~tude montre 

~galement comment al-Ghazzilï, al-Amidi, and a1-Razl repondent aux arguments 

s'opposant au qiyâs, arguments qui firent sunout loi après la mort d' al-ShifiCf, et 

comment d'un point de vue théologique et ~pist~mologique, ils le rationnalisent. 

Les points qui suivent sont également développ6s : alors que les juristes 

insistent sur la base textuelle de l'autorité du qiyas, ils adoptent des arguments 

diff~rents pour en justifier l'usage. Par ailleurs, à la difference d'al-Shâficî et d'al­

Ghazzili, a1-Razi et al-Âmidl ne considèrent le qiyis ni concluant, ni digne de l'être. 

De plus, la thèse discute le fait qu'en d~fiDlssant et en justifiant les méli'odes 

individuelles d'application du qiyis, les juristes ne sont pas uniquement guid~s par des 

considérations th~ologiques et méthodiques, mais aussi guidés par le besoin de 

systematiser et de rationaliser les modes de déductions, mettant en apparence un corpus 

de doctrines l~gales établies par les tous premiers juristes. Le rôle que la th6>logie joue 

dans le d~bat portant sur la validité du qiyis dans les écrits de ces juristes est ~galement 

étroitement 4!tudié. 
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INTRODUcnON 

In recognition of the fundamental role played by consensus (ijma C) in classical 

Sunn! legal theory and of the centrality that the question of the basis of its 

authoritativeness occupied in Muslimjurisprude'1tial discourse, modem western 

scholars have undenaken several studies which examine in considerable detail how 

Muslirn j urists attempted to establish the validity of ijma'. On the other hand, no 

serious attempt has yet been made to study in sorne detail how mainsueam Sunni jurists 

affmned the validity of qiyas and how they defended il against the objections of its 

numerous oppanents. This is the case in spite of the longstanding awareness by 

modern scholars of the scale and significance of the conttoversy which sUITounded 

qiyiis in Medieval Muslim intellectual circles, and of the major role that qiyiis played 

in Sunni legal construction. Mainstream Sunnî jurists accepted qiyiis as a fourth 

source of law, next to the Qurlan, the Sunna of the Prophet and ijmii', adopting it as 

the main method by means of which they extenc:ied the law to newly arising situations. 

Imam al-l:Iaramyn al-Juwayni declares that nine-tenths of the Shan Ca is the product of 

raJy and qiyiis. 1 In keeping with their adherence to the principle of the primacy of 

revelation, Sunni legal theorists r!cognized the need to establish that the 

authoritativeness of qiyiis rested on the strength of the QUrJiin and the Sunna. Failing 

to base the validity of qiyas in the textual sources implied that the qiyiisists took into 

their hands the task of legislation -- a task which Muslims unanimously considered to 

he the exclusive prerogative of God. This also implied that a sizable portion ofthe 

rules of conduct goveming the lives of Muslims was devoid of divine sanction. It is 

therefore not surprising that the question of the authoritativeness of qiyas consituted a 

main concern of Sunni Iegal theorists and was treated al length in all major works of 

u~üJ a/-fiqh. Moreover, there seems to be a need in current scholarship for 

undenaking an investigation of how main stream Sunni jurists attempted through the 

ages to establish the validity of qi}'as. 

1 



- The present thesis makes a preliminary attempt towards addressing this need, 

by examining how the question of the authoritativeness of qiyas was treated by four 

prominent legal theorists, namely, Mu~ammad b.ldris al-Shifi ei (d.204), Abü 

l;Iamid al-Ghazzali (d.50S), Fakhr al-Din al-RizI (d.606) and Sayf al-Din al-Âmidi 

(d.631). Beginning with al-Shafi'i, we shall see how this issue was treated in a 

systematic manner for the rust rime in Muslim legal history. Al-Shafiti's justification 

of qiyiis will be analyzed in the overall context of his le gal theory, and in light of the 

background in early Muslim jurisprudence against which this theory was fonnulated. 

Then, taking al-Shiifi Ci as a comparative point of reference, we will tum to examine 

how the question of the validity of qiyiis came to he tteated at the time wh en Sunnl 

legal theory was weIl into full maturity, and by three prominent legal theorists who 

belonged to what was then the dominant school of theology in Islam. The theological 

persuasion of the jurists whom we have selected is especially relevant, as we shaH 

see, to what may be characterized as the "rationalization " of qiyiis. 

In their justification of qiyiis, Sunni jurists primarily attempted to produce the 

evidence about the textual basis of this legal method. No amount of rationalization of 

qiyiis or refutation of the counter claims of its opponents substituted for this 

prerequisite ofvalidity. Thu5, the main aim of this thesis is to analyLe the textual 

arguments adduced in support of qiyiis and to assess such arguments critically, 

although this will be done in light of the same epistemological premises adopted by 

each of the jurists discussed. The tirst and third chapters of this thesis will mainly treat 

this aspect of the jurists' justification of qiyas. It must be noted here that the 

arguments which are adduced by al-Ghazzili, al-Rizi and al-Amidi are clearly not 

originally theirs. In fact, most of the textual evidence about qiyiis seems to have 

proliferated in the first century after al-Shafici and in response to the intensification in 

the campaign against ra~y and qiyas which was waged mainly --as we are told-- by 

the ?ahirites, the ShiCites and sorne of the early MuCtazilites. This does not mean that 
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the later jurists simply restated the earlier arguments. Rather, they constantly revised, 

redeployed and further explicated the available evidence in a continuous effon to 

assen the validity of qiyas. Dy undenaking a chronological study of the question of 

authoritativeness of ijmatl , Wael Hallaq has detected a graduai and significant pattern 

of development in the textual arguments which Sunnt jurists through the centuries 

have adduced in support of this source of law, highlighting as a result the dynamic 

and evolutionary dimension of Sunnllegal theory. 2 Ideally, in my view. the question 

of the authoritativeness of qiyas is best studied from this chronological perspective. 

For practical considerations, however, it was not possible to undertake such a task in 

this thesis. Instead, this thesis aims primarily to present a relatively detailed 

exposition of the arguments that each of the three jurists advocated without attempting 

to determine precisely the actual contribution of these jurists to the earlier 

accomplishments in the justification of qiyas. Nor will a definite statement be made 

here about the final development in th~ textual jusitification of qiyis in Sunni legal 

theory. 

For the jurists after al-Shafi'i, the attempt to establish the textual basis of qiyas 

represented only a part of their effon to provide a comprehensive justification for this 

source of law, and to respond to the objections of ils opponents. In addition to 

challenging the claim about the textual foundation of qiyis , sorne anti-qiyasists also 

maintained that qiyis is an arbitrary method of inference whose usage renders the law 

subject to the whims of individual jurists. With an eye ta this aspect of the campaign 

against qiyis-- which seems to have been waged more effectively and sytematically 

after al-Shafici-- we shall examine in the second chapter how al-Ghazzilt, a1-Rizi and 

al-Amidi attempted torationalize qiyas in general, and the individual modes of 

inference commonly employed in its application in particular. These attempts are found 

mainly in their respective discussion of the methods for educing the legal case (C:;lla ) , 

which, as the jurists themselves proclaimed, constituted the central pillar (lUkn ) of 

3 



qiyls. The jurists themselves, however, did not discuss the different methods of 

educing the cause (masfJik al-rill. ) under the secûon tre8ûng the validity of q;yls. 

Nonetheless, this thesis argues that the lengthy discussions of the epistemology of the 

cause-- as they were presented in U~ül a1-fiqh worlcs which have been studied here-­

did not serve a methodological function only. They were atso intended to rationalize 

the body of legal doctrine derived by qiyis, and as such constituted an implicit aspect 

of the justification of qiyas. It must he noted heœ that the subject of the methodology 

of the cause is a vast one, and abounds with tcchnical complexities and conttoversial 

matters. In order to appreciate this fact, one only needs to examine al-Ohazzltrs 

voluminous work Shifi~ a1-ghalII, which was dedicated in its entirety to the 

discussions of fa'lil. This thesis malees a pœliminary attempt to analyze certain aspects 

of the jurists' treatment of the methodology and only in so far as this represented their 

attempt ta rationalize and justify qiyas. 

The second chapter will also examine the jurists' explicit responses to what 

they considered ta he the major arguments against qiyas. Il should he made clear 

from the outset that one cannat obtain an accurate picture of the various positions of 

the anti-qiyasists from the tteatises authored by qiyisists. To hegin with, the jurists 

often give conflicting attributions of the individual arguments against qiyas . 

Furthennore, these arguments often scem to he presented out of their original context, 

as they &Je set in a strictly logical (and theological) scheme of sysrematization which 

is centered around the hypothetical question of the rational admissibility of the 

authoritativeness of qiyis. This thesis docs not attempt to verify the c1aims the jurists 

have attributed to their opponents nor to detennine whether the jurists succeeded in 

responding to the actual objections of the different anti-qiyisists. Instead, il only 

examines how, through their response to the non-textual arguments against qiyls, 

the jurists were able to rationalize cenain problematic aspects of this source of law, 

white insisting that the basis of ilS validity is revelation. Finally, the second chapter 
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will also examine how the jurists attempted to accommodate the theoœtical 

presumptions entailed in the application of qiyls with the tenets of Ashcarite theology, 

and the role that theology played in their evaluation of the arguments for and against 

qiyas. 
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BNDNOTIS 

1 Sec lnWn al-I.{aramayn al-Juwaynï, Il-BudJ'" li u,iil Il-liqh. ed. cAbd al·cA,ïm Dib 
(2nd cd.; Cairo: DI!' al-anflr, 1400/1980), Vol.n, p.768. 

2 Sec Wael Hallaq, "On the Authoritativeness of Sunni Consensus," International JOUIII'II 
of Middle East Studies, 18 (1986), pp. 427-54. 
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CHAPTER 1 

EARL Y DBVELOPMBNTS IN JURISPRUDENCE 
AND AL-SHAPl'I's JUSTIPICATION OF QIYAS 

Islamic law employed reasoning from its very beginnings. The tirst qi(Üs 

relied considerably on their opinion and discretion in passing judgments. Moreover, 

reasoning constituted an integrai element in the large-scale task ofrevising and 

Islamicizing the popular and public practices of the Umayyads, which was undenaken 

by the pious specialists of what Joseph Schacht called the " ancient schoals of law ". 

It was also the means by which the law was continuously elaborated from set 

authoritative precedents. Finally, reasoning was used independendy when the ~in 

was deemed to be silent about a given situation. or when the strict implications of the 

Qur~in were overlboked for practical considerations. In such cases, judgments were 

based upon individual discretion, which was usually guided by considerations of 

equity and public interest.1 ln the carly period, the word ra'}' was used to designate 

any opinion that was considered sound, whether based entirely on the individual 

discretion of the jurist or inspired by an effon at consistency and guided by a textual 

parallel.2 

In early Islamic jurisprudence, the use of reasoning was an inevitable postulate 

which did not warrant any theoretical justification. Modern research has amply 

demonstrated that early Islamic law did not possess the massive body of Prophetie 

traditions that later, together with the Qur~in, came ta constitute its material 

foundation. In view of the modest sizc of the Q~inic legislation, the process of 

" Islamicizing Il the law entailed a great deal of human deliberations. Individual 

opinion was involved in any attempt te detennine, beyond the most simple and basic 

level, the applicability and implications of the Qu~inic injunctions to new situations.3 

7 
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It seems that in the beginning, the need for justifying the validity of this kind of 

judgments was subdued by the recognizcd merit of the primary intent of Islamicizing 

the law. Nor was there a compelling need for the jurists to account for their frequent 

reUance upon individual discretion. It would be difficult to explain this phenomenon, 

only if it were deemed that the task of the Muslim jurists remained smctly theoretical 

and revisory. In fact, however, the lawyers of the ancient schools gradually acquired 

the status of advisers to their communities on an inœasingly wider range of legal 

matters. In view of the breadth and practical demands of this task, the early jurists 

must have felt confidendy entided-- panicularly in cases where the QlWin was deemed 

to he silent-- to provide advise solely on the basis of sound individual judgments.4 

In cach of the local schools of law, it was the opinion of the majority, that is 

the average opinion of recognized scholars, that counted. This opinion went under the 

guise of an " anonymous consensus" , detennining the docttine of the school. In the 

course oftime, this doctrine became the Sunna or "living tradition". S Until a 

relatively late period, the consensus of the school ~mained anonymous and was 

considered to provide a sufficient sanction for doctrine. However, as Joseph Schacht 

argues, "the idea of continuity inherent in the concept of the Sunna, the idealized 

practice, together with the need to create sorne kind of theoretical justification for what 

50 far has been instinctive reliance on the opinion of the majority, led to the living 

tradition being projected backwards and mto its heing ascribed to some of the ~at 

figures of the pasto " 6 Gradually, this process culminated in the attribution of docttine 

to the highest human authority, the Prophet himself. Thus, the schools now claimed 

for their docttines the status of the Sunna of the Prophet, yet without attempting to 

document this claim by fonnal traditions. This retrospective justification reflected the 

recognition, in principle, of the absolute authority of the Prophet. However, in 

practice, ra'y continued to play a major role in the constant creation and revision of 

8 
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the doctrine while the consensus remained the actual detenninative of the legal doctrine 

and hence of the Sunna of the Prophet. 

This state of affairs came under question with the powing influence of the 

" traditianist movement fI. Like the ancient schools oflaw, the tradionists 50ught the 

authority of the Prophet as a basis of their legal docttine. However, the distinctive 

feature of their thesis was that the Sunna of the Prophet could only he established by 

fonnal ttaditions (~adith ) and that these traditions superseded the "living tradition ".' 

Already before al-Shafi'i, the logic of the ttaditionist thesis, if not its actual 

implementation, was beginning to win sorne grounds in Muslim Jurisprudence. 

Although the ancient schoals did not consistently detennine or modify their 

docttine in light of circulating ttaditions, they did not hesitate ta use available ttaditions 

in order ta sanction their legal doctrines and practices.8 Funhermore, they adduced 

ttaditions as legal evidence in their polemical exchanges with the other schools.9 In the 

domain of reasoning, the impact of traditionism was reflected in an increasing move 

away from independent reasoning, and tow~s inferences guided by analogues in the 

textual sources. The ancient schoals, particularly the lraqis, employed qiyas 

considerably. Mareover, in principle, they recognized its superiarity overindependent 

reasoning, as weil as its subordinate status in relation ta binding precedents (khabar 

lazim). 10 The fact that the tenn jsti~sin came to signify a breach of qiyis for 

reasons of public interest reflected the concession that qiyas normally lOOk precedence 

over independent reasoning because of its association with the authoritative sources. 1 1 

Veto the ancient schools of law retained a considerable amount of freedom to judge 

matters independendy of the textual sources: not only did they depan from qiyas for 

considerations of equity and utility, but also, they often rejected ttaditions, panicularly 

those which were not widely accepted and ttansmined. in favor of independent 

reasoning and of inferences that ensured consistency.12 Thus, although before al­

Shifi'i the ancient schools had acknowledged in principle the paramount authority of 

9 
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the Qm4in and the Sunna of the Prophet, their legal practice was still dominatecl by an 

informai, thoulh uneasy, eclecticism. Personal discretion and regard for circumstances 

and consistency played a major role in the formation of the docttines of each school. 

while the consensus of the local scholars was the instrument by which these doctrines 

were ultimately sanctioned and synthesiz:ed. As we have mentioned before, this 

consensus was majoritarian. Within each school disagreement (ikhtil~ was 

re~hended and irregularopinions which tmatened the unanimity of doctrine were 

disparaged.13 

It is against this state of affsirs that al-Shafi'i advanced his thoroughgoing 

critique and proposed an alternative legal theory, which was ta define the course of 

classical Sunni jurisprudence. As Joseph Schacht tells us. al-ShifiCf's most dramatic 

break with the ancient schools of law was his insistence upon the,overriding authority 

of the Prophetic traditions as opPOsed to the living tradition which was the outcome of 

the consensus of the scholars. In al-Shifici's legal scheme. this consensus was 

deprived altogether of its role as the ultimate detenninant of law. AI-Shafi'I considered 

only the consensus of the entire community to he authoritative. acknowledging. 

however, that in its nature, this kind of consensus was practically applicable only in 

the realmofthe fundaments offaith and not in details of the law.t4 AI-ShifiCf accepted 

qiyas, but relegated it strictly to the status of a supplement to be used only in the cases 

of necessity and in the proven absence of explicit ~inic texts or traditions. Finally, 

he rejected unqualifiedly independent reasoning, which he called is~sïn. 

AI-ShifiCf docs not postulate his doctrines about tradition, ijmic, qiySs, and 

istiflsan, but ties them articulately and systematically to the central principle of his 

theory, namely, the principle of the absolute authoritativeness ofrevelation. Dy ils 

own testimony, the Qtwan stands as the comprehensive and the only reliable source of 

guidance and explication (bayin). In al-Risila and in the pans of KitaDa/-Umm 

which deal with legal theory, al-ShifiCJ introduces his discussion, by citing numerous 

10 
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Q&at4lnic verses which allest ta this theme.15 However, the explicatory character of the 

Qu~1n docs not reside solely in its positive laws, but also in the fact that it contains 

guidance to the other principles of the law, namely the Sunna of the Prophet, ijmae, 

and qiy6s. " For every eventuality that befalls the people of God's religion, the Book 

of God provides guidance regarding it, either by texts or by way of indicating the 

general princip les (jumlatJm). "16 ln an unmistakable address to the ancient schoals of 

law, a1-ShifiCJ assens that the authoritativeness ofttaditions is not self-constituted but 

derives from the authority of the ~in, in which obedience to the Prophet is 

repeatedlycommanded,17 It is the Sunna, and therefore ultimately the ~in, which 

attests ta the validity of the ijma' (ofthecommunity).l8 Moreover, it is the QlWin 

which indicates the authoritativeness of qiyis as weil as the invalidity of istilJsin. AI­

Shafici identifies qiyis with ijtihid. 

Setting the fundamental epistemological principle of Sunni legal theory, aI­

ShificI assens that, in the domain oflaw, only weil authenticated traditions and 

unequivocal Qu~inic texts yield certain knowledge, that is knewledge that 

encompasses both surface appearance and underlying reality ('ilm ilJafa fi a1-(.ihir wa 

al-bipn ).19 The truth about matters which are not stated by explicit texts constitutes the 

unseen (ghayb). 20 Since qiyasi judgments do not fall within the explicit bounds of 

their tex tuai bases, they cannot he ascenained and constitute truth based upon apparent 

indicants only (lIaqq fi al-(.ihir). 21 Therefol'C, al-Shafi'i is compelled, by the 

premises of his own theory, to account for the authoritativeness of such partial human 

judgments: in a legal scheme that claims revelation ta he the exclusive authority and 

comprehensive source of guidance, the authoritativeness of human judgment cannat he 

self-constituted. The device of the dialogue with a hypothetical interlocutoris employed 

to emphasize this awareness: 

[lnterlocutor]: You maintain that the cases about which there are neither 
texts in the ~in or the Sunna, nor a consensus among the people, 

11 
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should be adjudicated by qiya Do you consider that the judgments 
derivecl by qiyls are authorized by Gad (1 yuqmu li hldh. qubill ~III 
AllI1Jj)? Ifit is assened that the general principle(jumlatuhu) [by which 
these judgments are derived] is authorized by God, then 1 ask you: what 
is this general principle? If it is said that it is the principle of exercising 
ijtihld on the basis of the Book and the Sunna, we ask: is there 
evidence (da/il) in the Book about this?22 

However, al-ShificI's thesis was primarily addressed to the ancient schools of 

law which employed qiyis as weil as isti~san. Judging from the relative emphasis and 

repetitions of certain discussions, it can he safely inferred that what al-Shlfici found to 

be the difficult and more conttoversial assertion is not that qiyls is valid, but that it is 

the only vaUd ijtihad. Ali the arguments that ai-Shifici adduces in suppon of qiyas 

serve simultaneously the function of showing the invalidity of istitlsfn. They answer 

the dual question, put aptly in the mouth of an interlocutor: 

1 ask you two things: fust, cite a proof that you are entitled to use 
qiyis. Second, since qiyas, unlike the transmined repon, docs not 
provide COllclusive knowledge (laysa bi jtJiIBtin ka al-thaban), and 
constitutesonly ijtihad, then on what basis do you restrict ijithid 
exclusively to qiyas? 23 

Addressing this dual concem, al-Shifici mainly cites Qu~inic verse 2: ISO in 

conjunction with verse 6: 97:24 

... and wheresoever thou come st tum thy face toward the direction (sha,,) 
of the inviolable Place of Worship and wheresoever ye may he tum your 
face towards it .... 25 

... and He it is who appointed for you the stars that He may guide you in 
the darknesses of the land and the sea. 

The verses cited above, al-Shifici explains, establish conclusively that 

Muslims are commanded to pray in the direction (shaIT) of the Holy Mosque (hereafter 

qibla), "wheresocver" they may be. When the qibla is out of sight, it is not possible 

to locate its direction with certainty (bi i~ita). Yet, neither the obligation to pray nor of 

directing oneself towards the qibla is suspended.26 Therefore, this indicates 

conclusively two things: fusl, that in this case it is obligatory to seek the direction of 

the qibla by ijtihad, 2.7 and second, that when the qibla is out of sight, the obligation 
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(lII-takJlf) entailed is not to locate its direction correctly, but only 10 attempl 10 find ias 

direction by means of ijâhld. By doingso, a jurist can be cenain about having 

fulfilled his obligation towards God even if he fails to find the exact direction of the 

qibJa.28 However, verse 6:97 specifies that the proper ijtihfd consistsofauempting 

to locate the qibla with the help of the signs (a1-ca/lmit) which God has intently 

erec:ted in nature for guidance. Thus, ijâhid is valid only ü it is guided by conaete 

and divinely designated indicants. When the qibJ. is out of sight, it is neither 

permitted nor is it considered ijâhid al all to pray arbittarily in any direction. 29 

ln the example of the qibla, al-Shifi'i sees a powerful textual paradigm which 

provides an instructive parallel with the case of qiyis. In this paradigm, the obligation 

to seek the qibJa in prayers corresponds to the obligation of seeking to know the divine 

prescriptions for every eventuality which are reposited exclusively in the texts of 

revelation. When there are binding texts about legal cases il is obligatory to follow them 

strictly, just as il is obligatory to pray in the exact direction of a visible qibJa . The cases 

about which there are no explicit texts, al-Shafi'i maintains, are analogous to the qibJa 

when il is out ofsight; although it is not possible to know the truth with cenainty, a 

scholar must seek to find the judgments of these matters by means of ijtihid and by 

utilizing the textual indicants, which are signs that God intently provided for our 

guidance. In such cases, the jurist is only obliged to follow the truth as it appears to 

him on the basis of his own ijtihid (kullifa fi a1-tJukmi aJ-ijtihida fi a1-1Ahiri düna 

a1-mughayyabi).30 By doing so, he can he cenain about having fulfilled his obligation 

towards God, even if he may not have found the actual divine judgment about the 

eventuality. Although the judgments of qiyis are probable, al-Shafici wants to say, 

the validity of qiyis is conclusively established.31 AI-ShifiCï corroborates his 

argument by citin, a tJadlth which confinns the validity of ijtihid. When a judge mies 

on the basis of ljtihid, he is rewarded twofold if he arrives at the correctjudgment and 

once ifhe is at error.32 This indicates that byexercising ijtihid, ajurist is right (cal. 
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,awibin) for having fulfilled his primary obligations. Otherwise, if ijtihld were 

invalid, the jurist would not be rewarded for being entirely at elTOr. The other rewan! 

is, as it were, a bonus point, but the mujtahid is not expected to fmd the correct 

rullng (lam yukallaf~wiba aJ-cayni).33 However, the paradigm of the qibla proves 

that qiyis is the only valid ijtihld. To judge matters independently of the textual 

indicants is as good as praying arbitrarily in any direction without even attempting to 

seek the qibla by ijtihad. Clearly, al-Shifict finds the parallelism between the two 

cases very compelling: 

There can be no ijtihid without a definite object which can he pursued 
either by means of indicants which lead to this object, or on the basis of 
resemblance to an established object. Therefore, this makes it c1ear that 
il is not pennitted for anyone to judge matters according to istilJsln. if 
istiflsan docs not accord with the established precedent. The meanings 
of the Qu~in and the Sunna are objects that ajurist should pursue by 
ijtihiid, just as the one who is remote from the qibla ought to seek it 
by qiyis. Therefore. nobody is entided to judge matters except on the 
basis of ijtihiid. which is the pursuit of ttuth in the manner described.34 

Sinee revelation is the only valid source of juristic knowledge. the aim of the 

juristic endeavor is to seck the dictates of revelation about every eventuality. Therefore: 

A scholar is not entitled to judge any matter except on the basis of 
knowledge, and knowledge can be obtained only from the binding 
report (al-khabar al-lizim) and from qiyiis on the basis of indicants 
about the truth. This is SOt because a scholr1' should always either 
adhere to the report or seck the repon by mcans of qiyis, just as he 
should face the qibl. when it is visible. and seek to find its direction by 
means of ijtihiid on the basis of signs and indicants.3s 

It may have already become cleer, that, inspite of its textual semblance. al­

Shifici's argument accommodates an independent rational thread. What 1 mean by this is 

that although al-Shafi'i insisted that it was the textual paradigm of the qibla which 

provided the evidence about the validity of qiyis. the evidence afforded by this 

paradigm was in fact superfluous. AI-Shafici has reasoned that the validity of ijtihid. 

when the qibla is remote, follows necessarily from the fact that it is always obligatory 
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to seek the qibls in prayen:. Furthennore, he postulated that since it is not possible 

to locate the qibla with certainty when it isout of sight, the obligation in this case 

cannot possibly entail the same responsibility as when the qib/a is visible.36 Similarly, 

he argued that the validity of qiyis when there are no explicit texts follows necessarily 

from the conclusively established obligation of seeking the judgments of revelation 

about every eventuality. (This latter is the fundamental premise of a1-Shificfs legal 

theory). The reasoning underlying aI-Shificfs justification of qiyiis is made explicit in 

a telling, yet unique paragraph in al-Umm: 

God has provided the Book with an explication for everything. But, 
explication has different aspec .. God has prescribed cenain obligations 
[textuaUYJ, while others He revealed only in summary (jum/stan) and 
commanded that they he 80ught by means of ijtihiid. Furthennore, 
God guided man to the proper ways of seeking what He has 
commanded them to seek, by means of signs which he has created in 
them (bi 'alifmitin khaJaqahii fi ' ibidihi). Therefore, when Gad 
commands us to pursue something, this indicates two things (God 
knows best): first, that the object pursued has to be sought by what 
directs one to it and not atbitrarily, and second, that God has only 
made it incumbent to attempt to attain that object by means of ijtihiid. 37 

Al-Shafi'i, however, does not consider this statement to be sufficient for 

establishing the authoritativeness of qiyiis, but supports it with the paradigm of the 

qibla as an illustrative praof text (even though he employs the same reasoning in the 

justification of ijtihiid about the qibla ). Thus, it is clear that al-Shafi'i considers any 

rational argument, regardless of its sttength, to be inadequate for establishing a source 

of law. As we shall see in the next chapter, our three Ash'arite jurists advance 

elaborate arguments against the various rational justifications put fonh by fellow 

advocates of qiyis. 

In addition to the verse of the qibla, al-Shafi'i also cites verse 5: 98: 

Oye who helieve! Kill no wild game while ye are on pilgrimage. 
Whoso of you killeth it of set purpose he shall pay its forfeit in the 
equivalent (mithl) of that which he killed in the domestic animais, the 
judge to he two men among you known for justice ('adJ), the (forfeit) 
lO he brought as an offering to the Ka'bah, or for expiation .... 
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u In this case, he explains, the law demands compensation in kind for the 

animals slaughten:d unlawfully on Holy days. Yet, it does not specify the equivalences 

hetween game and domestic animais. Therefore, this entails the obligation to exercise 

ijtihid in order to determine the proper compensation. However, the word mithl 

indicates that the correct ijtihad in this case consists of looking for material similarities 

hetween animais, and not of detennining the compensation arbitrarily. Similarly, the 

law obliges us 10 accept the testimony of individuals whom we judge on the basis of 

outward appearance to he just, even though they may inwardly he unjust.38 

Nevertheless, the assessment of probity cannot he entirely su~jective and has to he 

guided by material indications about the individual's piety and probity.39 Like the 

example of the qibla. the examples of the mithl and tadl demonsttate that the law 

tolerates ijtihid when certainty is not attainable, but specifies that ijtihid cannot he 

arbitrary and siic~ld be guided by material indicants. The three textual examples 

constitute proof about the validity of qiyis because they provide guidance to the 

correct way offulfilling established obligations. Al-Shafi'i states this explicitly: 

This section [in which the examples are discussed] encompasses the 
meaning of qiyis since we have discussed here the evidence about the 
correct way of arriving at the qibla, tadl, and mithl. Qiyis is that 
which is sought by means of indicants to he in agreement with the set 
precedents from the Book and the Sunna, because the Book and the 
Sunna constitute signs to the ttuth, and this latter ttuth ought to he 
soughtjust as it is obligatory to seek the qibla, tadl, and mithl.40 

It must he noted that al-Shafici does not take account and perhaps was not yet 

aware of an important juridical doctrine which was advocated by extreme traditionists 

and cited by later jurists as an argument against qiyis. Sorne traditionists upheld that 

the cases which were not explicitly addœssed by the texts were known to retain their 

original status prior to revelation, that is, the status of heing devoid of legal 

qualifications (istimraral-bara~a al-a~/.iyya). 41 They considered revelation to he 

complete only in the sense that everything oflegal relevance that was meant to he 
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communicatcd was found in the explicit lexts. When no such texts werc found, any 

legal judgment was to be suspended. 421beœfore, they argued that the analogy 

between qiyls and ijtihièl about the qibla did not hold: the resort to qiyas in the 

absence of explicit texts, unlike the resort ta iitihid about the direction of the qibla, 

was not dictatcd by necessity. It was mainly by taking account of the doctrine 

regarding the continuation of the original presumption that the later qiyasists rejected 

the justification of qiyls on grounds of rational necessity. 43 

Since the judgments of qiyas are not conclusive, and entait an element of 

personal opinion. al-Shifi Cf acknowledges, they may precipitate disagn=ement 

(ikhtilat). However, in mauers which are not decided by conclusive texts, 

disagreement is valid. This follows necessarily from the conclusivety established 

validity of ijtihad. In the absence of texts, each jurist is only responsible to follow the 

truth as il appears to him. Thus, when two jurists arrive at different judgments, cach is 

obliged to follow his own ijtihid. They may both fail ta arrive at the correct judgment, 

which is the unique and objective divine truth regarding the Icgal situation. Yet, they 

are both primarily right for having fulfilled their obligation to exercise ijtihld. 44 Once 

again the paradigm of the qibla provides the matching parallel. When the qibla is out of 

sight, each person can pray towards what best appears to him to be the COJTeCt 

direction. Another example is found in the cvent that two judges with different 

knowledge may differ in their assessment of the probity of the same individual, one 

accepting his testimony while the other rejecting it.4S In addition to the argument above, 

al-Shifict quotes verse 98: 4: " Those who have been given the Book were not divided 

except after they were vouchsafed a clear proof", and 3: lOS: "Be not like those who 

were divided and were at variance after they were granted clear proofs ". These verses 

indicate that ikhtilaf is reprehended only in the presence of conclusive texts. 

Otherwise, the tolerance of ikhtilU is concomitant with the validity of ijtihid. 
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Later qiy~ists consider al-ShlfiCf's IJ'IUment inadequate for establishing the 

authoritativeness of qiyl$. For instance the MuCtazilite jurist cAbd al·Jabbir (d.41 S) 

concccles to the anti-qiyüists that the argument of the qibl. is invalid u it falls into 

circularity: it involves qiy~ in the justification of qiy.s. .e61be fact that the law 

authorizes the probable judgments in the particular case of the qibla and in other 

similar cases docs not imply the authorization of all kinds of probable judgments.47 ln 

the next chapter, we shall sec what evidentiary IOle the jurists assign to the textual 

examples soch as that of the qibl. in their justification of qiyü. 

AI-ShIfiCf himself acknowledges that the fact that the law pennits ijtihld in the 

case of the qibla, cadi and mith/, does not constitute explicit evidence about the 

validity of qiyis. In the beginning of al-RisaJa in what seems 10 he an unambiguous 

reference to qiyls, al·Shifict explains that he has cited the examples of the qibla, cadi 

and mithl in the hope that they would indicate other matters which are govemed by the 

same tneaning (an tadulla cal. miwara~himimmïf1 mithli m,Cnahl). 48 Funhennore, 

al-ShifieJ is aware that speaking of the ma'n. of the texts carries one from their 

custody to the realm of qiyas.49 Thus, as it appears, al-ShiifiCfs argument for the 

justitication of qiyas, iftreated as a textual argument and without regard to its 

underlying rational structure, falls within what al·ShifiCf himself would characterize as 

qiyis and is in fact circular. Moreover, since this argument is based on q;yas and 

not on an explicit textual statement, it is only probable and not conclusive. AI·Shifiel 

docs not take account of this and assens, as we have seen, that the validity of ijtih~, 

whether it is applied to detennine the direc:tion of the qibla or to provide judgments for 

neweventualities, is a matter that is known conclusively (bi i~lta). Later jurists who 

uphold that the validity of qiyas is conclusively established, attempt 10 strengthen their 

evidence in suppon of this claim, taking into account the objections of the and· 

qiyisists as weU as the rigarous and well-defined epistemological criteria of classical 

SunnIlegai theory. 
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ln addition to the ~lnic evidence about qiyls, al-ShifiCf was aware of the 

famous trldition acCORlin. to which the Prophct is said to have approvcd of his 

govemor's decision to rely upon ijâhld in anter to adjudicate cases which are not 

addrcssed by the explicit texts in the Qua41n or the Sunna. However, he mentions this 

ttadition only once in his discussion of qiyas and docs not sccm to assign to it the 

evidentiary value it acquires in the arguments onater jurists. 50 It is possible to explain 

why aI-ShlfiCf would disregard such a tradition in favOl' of the Qut4lnic verses 

discussed above, which are less explicit in providing sanction for ijtihad in a 

specifically judicial context. As has been shown, al-ShifiCf's argument was primarily 

addressed to the ancient schoals of law, who did not oppose ijtihld to qiyis. On its 

own, this tradition provides an explicit textual sanction for ijtihid t but does not 

specify the proper kind of ijâhid, leaving room for debate about the validity of 

isâlJsan.51 For later jurists who employ this tradition in the justification of qiyas, the 

difficulty did not lie in having to establish that ijtihid excludes independentreasoning 

(aJ-ra~y al-mursal). In the discourse of tarer times this cou Id he presupposed. Rather, 

what the qiyisists had difficultly asscrting, against the counterclaims oftheir 

opponents, is that ijâhid in this tradition meant qiyas and was not confined stricdy to 

the in terpretive activities of a jurist. 

More notably, aI-Shifi'i rejects the claim that ijmic provided the evidence 

about the validity of qiyas. In a lenJthy discussion with an interlocutor, al-ShifiCï 

argues that the daim of an ijmic among the successon--and p~sumably the 

companions-- about the validity of qiyis, is not sufticiently substantiatcd, and that 

ijmic therefore does not provide the evidence about the authoritativeness of qiyiis. As 

we shall see in the last chapter of this thesis, our three Ashcarite jurists considercd that 

the ijmac of the companions provided the sttongest evidence about qiyas and adduced 

lengthy arguments ·to verify the existence of such an ijmic• For latercomparative 
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reference, it would be useful to cite al-ShlfiCf's dialope with his intcrlocutor about this 

issue: 

Al-Shlfi'i: Il You claim an ijm.t among them [the successors ] 
"garding the validity of qiy.s, although you acknowledge that you 
cannot verify that they confened in the same place. Instead you base 
your argument upon individual nanatives which arc transmitted about 
them. You infer that they employed qiyls, because you have found that 
they passedjudgmcnts about matters regarding which you are unable to 
fmd ~inic texts or traditions. Thus. you asscn that qiy's is the tinn 
knowledge which is unanimously endorsed by the scholan (ahl al-tjlm) 
to be the truth. Il 

Interlocutor: Il Ves 1 bave ~aid 50. ft 

AI··Shafi'i: Il But it is possible that they have judged matters on the 
basis of texts of the QuIoin and the Sunna of which you aœ not aware 
or which they failed to mention or transmit. ft is also possible that they 
have judged these matters according to ra'y and not qiyis. " 

The interlocutor: "Although this is possible. 1 do not suppose that they 
could have known of a tradition without transmitting it. or that they may 
have judged matters other than on the basis of qiyis. ft 

Al-Shafi'i: Il Do you assert this on the basis of sayings attributed to 
them and which indicate that they considered qiyis to he binding. or 
are you only postulating on the basis of your own sunnise (pmn) n 
that qiyiis ought to be binding upon them. Perhaps they did not accord 
to qiyis the same value you ascribe to it, [ ... the interlocutor approves 
al-Shifi'i's analysis] ... thus. what you adduce as proof @uiia) about 
their practice of qiyis is only your erroneous impression. Il 

The interlocutor: " Ifthis is so, then by what authority do you judge 
matters on the basis of qiyifs to the exclusion of other [methods of 
reasoning]. " 

AI-Shafi'i: Il On the basis of another method(min ghayri faJfqin) than 
that which you have adopted and which 1 have discussed elsewhere.·1 51 

It may he imponant to note that al-Shafi'i docs not adduce this argument in the 

context of his discussion of qiyis, but rather in relation to his criticism of the doctrine 

of ijmii& in the ancient schoals of law. He considers this as one example ofthe 

unsubstantiated claims of ijmjt put by the schoals. 
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Qiyls, a1·ShlfiCf explains, involves the appücation of a ruling to cases which 

are not explicidy addressesd by the texts but which are understood tG faU within the 

mltn' of a textual ruling. 54 ln this context. macn. denotcs the reason or purpose for 

which the ruling is established. In practice, however, al·ShifiCf appües the tenn to the 

idea or principle underlying the rulinl, or even any propeny which is deemed ta be 

essential to the roling. Perhaps, of the different terms used by later jurists to designate 

the middle tenn in the qiyisl infercnce, the one that would cOITespond best to aI­

Shificl's application of matn. is a1-Ghazzill's tenn the" nexus "(al-mana,). The 

presumption underlying the application of qiyas is that rulings an: established for 

intelligible reasons, and that the cases which have relevant similarity with respect ta that 

reason , and hence fan under the same matn., are subject to the samc ruünl. 

Unlike later jurists, a1-Shifici prcscribes only very general rules for the 

application of qiyas. In order to he entitlcd to practice qiyis, he explains, a jurist 

should have thorough knowledge of the rulings in the Qur~in and the Sunna, as weil 

as the ability to comprchend the idcas (Caql al-matini) underlying rulings and to 

discem betwcen relevant and irrelevant similarities. Furthennore, he should he sincere 

and exhaustive in his efforts and able to assess and know the merits of the judgments 

he rcjects over the ones which he accepts. SS Morc specifically, in his definition of 

qiyis, a1-Shifici explains that the evidence as to what constitutes matni, may bc 

found in the roling itself or in other rolings. In practice, what this means as we shall 

see from the examples bclow, is that al-Shiifici sometimes adduces systematic 

reasoning and textual evidence in support of the validity of individu al inferences. 

Olten, however, he only states his infercnce without funher explanation. We shall 

see, how later jurists who accept a1-Shafi'i's legal doctrines, attempt to rationalize 

sorne of his infercnces, in the context of their justification of the individual mcthods of 

identifying the legal cause. 
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Qiyül inferences vary in strength and clr.rity. In sorne cases, the genera1 

meaning of the originailUling is clear and the new case falls clearly under this mcaning, 

If mafn~ ti-ail. Under this category, a1-ShIfiCf places the a fortiori argument in ils 

two fonns, a minme ad maiorem and a m.iore ad minorem, which he considers as 

the strongest kind of qiyis. For example. from the statement establishing that God has 

made it unlawful to think of other believers in any way contrary to the good which they 

manifest, it is concluded that it is all the more unlawful to tell untruths about fellow 

believers. Similarly. since God has made lawful for Muslims the life~blood and 

propeny of combatant unbelievers, it is concluded that whatever is taken of their 

bodies, which is less than their life-blood and of their properries except the whole of it 

is ail the more lawful.S6 However, al-Shifici relates, some jurists consider that the 

judgments based on the a fortiori inferences are textually stipulated and not derived by 

qiyis (huwa bi '.ynih; li qiyasun 'al4 ghayrihi). 57 Such judgments are clearly 

encompassed in the meaning of the text (matnA mi alIalla Allahu wa lIamuna) and faU 

under the c1ear genera1 intention of revelation (dakhilun fi jumlatihi). 58 Likewise they 

do not consider as qiyas when the new case is conclusively considered to be equivalent 

in meaning (Ii maenà) to the textual prohibition. 59 They reserve the term qiyis to 

cases in which the new case resembles the original parallel, but is not subsumed under 

il. that is to say, to cases in which there is uncertainty either with regard to the 

identification of the ma'n4 and! or the validity of the subsumption.60 However, others 

consider as qiyis every judgment that gocs beyond the explicit bounds of the texts 

and is only the equivalent of a textual roting. 61 

We will discuss here two examples to illustrate how al-Shafi CI applied qiyas 

and attempted to justify his individual inferences against other possible interpretations: 

The following tradition from the Prophet regarding usury states: 

Do not seU gold for gold orpaper(currency] for paper, or wheat for 
wheat, or barley for barley or salt for salt except like for like, equal 
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amount for equal amount. hand by hand. But you can seU gold for 
paper and paper for gold. barley for wheat and wheat for barley and 
salt for dates and dates for salt as long as they are exchanged hand for 
hand [immediatedelivery). 62 

AI-ShUiCi argues that the prohibiton should be extended beyond the specific 

commodities mentioned in this ttadition, ail ofwhich have the featurc ofbeing edible 

and exchangeable by measure (lcayl) to any edible and potable coumodity, regardless 

of whether they are sold by weight (wun) or measure. This is so because they are all 

similar (mujtamiCat al-macln;) in being nutriments (qüt) or staples (ghidhl') (the 

properties which al-ShifiCi deems to be relevant to the ruling in the case of the edible 

commodities). Thus it is neither pennitted toexchangedifferentquantitiesofthe same 

edible products at the same time ( e.g. a mcaswe of salt for two measures of salt), nor 

to barter them on credit (c.g, one measure of wheat for future delivery of wheat or for 

any amount of oil). However, it cannot he said that the ruling of the edible 

commodities which are sold by weight is inferred by analogy from the prohibition of 

gold or paper (which are also sold by weight and hence serve as a more appropriate 

basis for analogy).63 This is so, because a1though it is not pennitted to trade gold for 

paper money (or silver) on credit, Muslims are agreed about the validity of making 

cash payments of gold, (or silver), or paper money for a future delivery of any 

commodity. Therefore, it has to he inferrred that in the case of gold and silva, usury is 

prohibited for a meaning that is unique to these metals and which is not present in other 

commodities.64 We shall see how later jurists rationalize al-Shifici's inference in this 

case in tenns of the method of al-sa br wa al-taqsïm (and sometimes the rnethod of 

shabah). 

ln another example, al-Shifici relates that it is the widely accepted doctrine that 

the weregeld of a slave is his market price, and not a fixed amount as the weregeld of a 

a freeman. For sorne jurists, this was sufficient to establish that the slave is to be 

treated as propeny with regards to tons. Thus, they hold that the compensation due for 
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damages infficted upon a slave should be the estimated loss in his market priee, as in 

the case of Any other beast or propeny. 1bey also hold that when 1 slave is injured 

deliberately, his offender is IlOt subject to œtaliation (",MId) but only to plyinl 

compensation for the damages. AI-ShIfiCf, on the other hand, holds the opposite 

position. He advocates that the damages for wounds should he a fixed proportion to 

the weregeld as in the case of humans, and that the culprit in any deliberate offense 

upon a slave is subject ta the punishment of retaliation. Although the slave resembles 

propeny in that his weœleld is his priee, a1-ShIfiCf maintains, he resembles humans in 

many more respects: if a slave is killed deliberatcly. the culprit is subjcct to retaliation, 

if accidentally to the payment of weregeld and the emancipation of a slave. Moreover, 

the offender's agnate kinsmen (al-Ciqila) are made responsible for the weregeld of a 

slave who is killed accidentally, although theyare not made to pay the compensations 

for accidentaI damages on propeny. Furthermore, unlike beasts, the slave is subject ta 

religious prescriptions. Since the slave resembles the human in five respects and the 

beast in one only (yujamitu a1-tJum fi khamsati ma tanin wa yufiriquhu If wlflidin), il 

is more appropriate to infer the laws of ton for slaves by analogy with those of 

humans.6S 

This last example is particularly important and helps ta clariCy one aspect of al­

Shifi q's treatment of qiyas which has been misinterpreted by both later jurists and 

some modem scholus. As wc have seen. a1-ShifiCf defined qiyis as a procedure that 

involves the assimilation between the judgment of cases which are deemed to he similar 

in their matm}. 66 However, in an earlier reference to qiyas in al-RisaJa, al-Shafi'I 

explains that the confonnity with set precedents (muwifaqat aJ-khabaraJ-mutaqaddim) 

by means of qiyis can he accomplished in one of two ways (min wajhayn): when a 

new case is found ta he similar in meaning (mi tr mithli dhalika al-matnj) ta a textual 

parallel, it should acquire the ruting of this parallel. However, when a new case 

resembles (yushbih) more than one precedent, il should he assimilated to the precedent 
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ta which it bears the closest resemblance (.wl. al-uhyF i shabahan). This is similar. 

al-ShlfiCJ adds, 10 the procedure entailed in the assessment of compensations for 

slaughtered game.67 This has lead sorne scholars to the conclusion that aI-ShlfiCf 

recognized two kinds of qiyasl inferences, the fD'St based on " essential principles " 

and reasons (the presumed meaning of maftl'), and the second based upon material 

resemblance (shabah).68 Others, have also claimed that al-ShifiCJ identified the 50 

called " qiyü al-shabah " with the procedure entailed in the assessment of mithl.69 

It seems 10 me that soch interpretations do not represent aI-ShifiCf's thought 

correcdy. Admittedly, taken in isolation, the above excerpt of aI-ShifiCf's treatment of 

qiyas in al-Risila can he misleading, especially if it is interpreted in light of the later 

developments in the concepts and the tenninology of the theory of qiyis. (It is very 

easy to sec in this classification the correspondence between the two major kinds of 

qiyis in classicallegal theory, namely, qiyisal-shabah and qiyasal·tilla). However, 

when this excerpt is assessed in light of other evidence in a}-RisaJa and in al-Umm, it 

becomes clear that al-Shafi'i did not conceive of an essential distinction between two 

kinds of qiyis with respect to the basis of the assimilation (mere material similarity or 

a weil defined ratio) 70 The distinction he draws betwecn the two ways of applying 

qiyis is clearly intended to emphasize the fol1owing principle: when there is more 

than one competing precedent (a~/), the jurist is not at liberty to select the aIl to 

which the case is to be assimilated randomly, 71 but should weigh the evidence in 

favor of either choice. It is quite evident, that this principle is inspired, or at least 

particularly pertinent to the conb'Oversy among jurists regarding the laws of tons in the 

case of slaves. As we have secn, al-Shafi'I defends his doctrine of tons by arguing 

that the number of precedents which indicate that the slave is treated like a human, 

outnumber the single precedent that treats the slave as a beast or propeny (in that bis 

weregeld is his price). Thus, in sorne cases the pmper qiyis docs not only consist of 

assimilating the case to a precedent whicb has the same matnj, but atso of correcdy 
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o choosing amoRg the possible ~nts to which a new case mly be usimilated. 

Although ikhtillf is tolerated in qiyb, ajurist who hu the preponderance of evidence 

in favor of bis docttine-- as al-ShlfiCf does in the eue of the laws of lorts-- proves the 

validity of his docttine against that of his opponenlS.72 ln other wards, althoulh all 

qiylsl judgments are probable, it can he proven SOIDetimes that one probable 

judpnent is better than another. In this relard, it becomes clear that the relevance of 

the example of ganx lU the application of qiyls is not to illusttate the qualitative nature 

of the basis of the assimilation. Rather, this example serves as a proof text (where the 

paradigm of the qib/a fails) to the necessity of assessing relative resemblance when 

more than one possible parallel presents itsclf for assimilation.73 

Moreover, to say that al-ShifiCJ &niculates a defined concept of shabah as 

opposed to matni. presupposes that he had a weil defined concept of mltnj. In fact. 

however, from the numerous examples in al-Risa/ah by which al-Shifici illusttates 

his application of qiyis, it becomes clear that what he considers as matnA only 

sometimes coincides with what can be characterized as the motive or reason hehind the 

ruling.74 In the second chapter, we shall how later jurists classify some of arguments 

that a1-ShifiCJ associates with matni. under what they consider as qiyis-a/-shabah. 

which in tom is defined in relation to a well-defined concept of rational pertinence 

(munisaba). An important note must he made here which will highlight the relevance 

of sorne of our discussion in the next chapter. Throughout his discussion of qiyls, al­

ShifiCJ takes for granted that judgments of qiyas, generally speaking, are not 

arbitrary. Although notconclusive, suchjudgments are reasonably justified by the 

" apparent" indicants and in this respect constitute ~aqq fi al-,ahir. Undoubtedly, al­

ShifiCJ was aware of SOIlle staunch anti-rationalist opposition to nI"Y. But it seems 

that at his lime such opposition had not yet become significant and systematic so as ID 

warrant being seriously addressed in the justification of qiyis. Thus, a1-ShifiCJ 

justifies qiyas solely by adducing textual evidence about its validity. For later jurists 
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however, the task of justifying q~'(1s did DOt consist of establishing its textual basis 

only. In addition, and undoubtedly ~pted by the more systematic attacks upon 

qiyls, the jurists adduœd elaborate ration.ili7JaLÏons ot qiyü and of the modes of 

inferencecommonly employed in its application. 

SunnI Islam eventually embraced al-ShifiCfs meory of juridical inference. The 

rejection of independent reasoning which was considered by the dominant SChools of 

law at a1-Shifi'l's time to he controversial and l'Cstrictive, became axiomatic to classical 

Sunnl jurisprudence. However. after al-ShifiCf the argument for the validity of qiyas 

came under severe challenge by an outspoken and diverse groups of opponents. In 

response to this challenge, Sunnljurists continuously attempted to upgrade the strength 

of the textual arguments which they adduced in support of qiyis in light of the 

increasingly more rigorous and weil defined epistemological criteria oftheir legal 

theory. Funhennore. they sought to affinn the reasonable character of mis source of 

law against the various counter claims of its opponents. Taking al-Shafi'I as a 

comparative point of reference. the next two chapters will examine different aspects of 

the justification of qiyas as undenaken by our three Ashcarite Shifi cite jurists. Abü 

l;Iimid a1-Ghazzili (d. SSS), Fakhr al-Din a1-Rizi (d.606) and Sayf al-Din al-Arnidi 

(d.631). 
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Badaotel 

1 The thesis adopts Joseph 8chacht's argument that Islamic law staned towards the end 
of the Umayyad pcriod, through the concerted attempt of pious spccialists to revisc 
existing practices in light of Islamic norms. For funher account sec Joseph Schacht. 
The Origins of Muhammadan Jurisprudenœ (3rd Ed.; Oxford: Clarendon Press, 
1959), pan m, Chap. 1; for a detailcd discussion of the charactcr of reasoning in early 
Islamic law sec the same work, Part l, Chap. 9. Our argument bclow is largely based on 
the results of Schacht's stodies about the carly developments in Islamic Jurisprudence. 

2 Sec Schacht, An Introduction to Is/amic Law (Oxford: Clarendon Press, 1964), p. 
37; sec also Origins, pp. 98-9. 

3 For a brief and useful discussion of the character of QtWinic legislation, sec N. J. 
Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964), 
Chapterl. 

4 See Zafar Ishaq Ansari, " An Early Discussion on Islamic Jurisprudence: Sorne 
Notes on a1-Radd tala Siyar al-A wzati," in Islamic Perspectives: Studies in Honour of 
Sayyid Abul A 'Ii Mawdüdi, ed. Khurshid Ahmad & Zafar Ishaq Ansari (Jeddah: 
8audi Publishing House, 1977), p. 153; Schacht, Introduction, p. 37. 

S This is of course Joseph 8chacht's expression; For a detailed discussion of the 1 living 
tradition' and the relationship between Sunna and consensus in the ancient schaols of 
law, sec 8chacht, Origins, Chap. 7-8; for a less detailed and technical, but very lueid 
treatment of this subject sec Fazlur Rahman, Islamic Methodology of History (Karachi: 
Central Institute of Islamic Research, 1965), pp. 18-24. 

6 Schacht, Introduction, p. 31. 

7.See Schacht, Otigins. pp. 128f., 253ff. 

8 Already before al-Shifici, sorne jurists such as Shaybini, whose theory anticipates a1-
Shatici's, occasionally changed theirdoctrine on account of traditions, see ibid., p. 34. 

9 On the role of traditions in polemics see ibid., pp. 22-3, 27, 35, 152ff; see also 
Ansari, " An Barly Discussion, "pp. 154-5. 

10 Apparently, the opposition Khabar lazim/ qiyifs was flfSt erp,ployed by 8haybani, 
Sec Zafar Ishaq Ansari, " Islamic Juristic Tenninology before Sifici: A Semantic 
Analysis with Special Reference to Küfa, " Arabica. 19 (1972), p. 34; sec also Schacht, 
Origins, pp. 27, 110, 136. 

11 Sec ibid., p. 90; this is applicable to the Medinese as weil as the Iraqis sec ibid., pp. 
111, 117-8; sec also Ansari, " Islamie Juristic Terminology, " pp. 36-8. 

12 See Schacht, Origins, pp. 23, 30. 

13 Ibid., p. 95. 
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<. 14 Schacht, however, observes that al-Shifi'i's docttine about consen5US shows 
continuous development and had retainecl at its cartier stages sorne aspects of the 
ancient docttine of consensus, sec ibid., pp. 88ff. 

15 ln support of his assertion about the ail comprehensiveness of revelation, aI-ShifiCï 
cites mainly verse 16: 89: " And We reveal the Book unto thec as an explication for 
everything (tibyanan li ku/H shay'Ïn J, " and also V: m: " This day 1 have perfected 
your religion for you and completed My favor unto you and have chosen for you Islam 
as a religion," see Mu~ammad b. Idris al-ShifiCï, al-Risi/a, cd_ A~mad Mu~ammad 
ShOdr (Cairo: Matbacat Mu,tafl al-Bibi al-l;Ialabi, 1940), p.20; sec also Kits" al­
umm,editedbyMu~ammadZuhrial-Naijir(Cairo:Maktabatal-kulliyyital-azhariyya, 
1961), Vol. VU. p. 294; regarding the exclusive authority of revelation al-Shifici states: 
"God made known to all people by means of his Book that the only valid knowledge 

is that which He has taught them. Then he bestowed upon them knowledge and 
commanded them to adhere exclusively to it (bi al-iqtilari calayhi) and to rely upon 
none other than what He has taught them, " al-Shafici supports this with several pages 
of evidence from Qur)in and tradition, see al-Umm, Vol. VU, p. 294ff; for George 
Makdisi it is through such statements about the exclusive and ali-comprehensive 
authority of reason that the" traditionalist, anti-rationalist dimension of al-ShafiCï's 
Risila comes into focus, " sec his" The luridical Theology of ShifiCi," Stuma 
Islamica, 59 (1984), p. 41; Makdisi considers that the anti-ration!Ùist theological 
dimension of aI-Shifici's legal science has been overlooked by Schacht and Goldziher 
in favor of its legal dimension. He suggests that " ... by raising the Prophet's Sunna to 
the level of the Koran, and by restricting the use of analogical reasoning within definite 
limits, Shifici's purpose was to create for traditionalism a science which could he used 
as an antidote to kalam ... , " ibid., p. 12, for similarreflections upon the anti-Muctazilite 
aspect of al-RisaJa, see Norman Calder, "Ikhtilif and Ijma' in Shifici's Risi/a, " 
Studia 1slamica, 58 (1983), p. 70. This thesis attempts to highlight the traditionalist 
epistemological structure of al-Shifici's theory. But it is beyond its scope to analyze the 
actual motives and intenls behindal-Shafici's traditionalism. 

16 Al-Shafi'i, al-Umm, Vol. VIT, p. 298; cf., al-Risi/a, p. 21. 

17 "Fa man qabiJa Can rasiili Allahi fa bi faI{li Allahi qabila, " al-Shafici, al-Risi/a, p. 
22, cf. pp. 32-3; al-Umm, Vol. VII, p. 299. 

18 AI-Shafici, al-Umm, Vol. VIT, p. 299. 

19 AI-Shafici, aJ-RisaJa, p. 478; al-Shifici considers that sorne Qu~inic verses are 
capable of various interpretations {ya.lJtamilu al-ta'wil} such verses are inconclusive 
and ikhtilaf about their meaning is admissible, ibid., p. 560. Regarding traditions, al­
Shafi'i considered that only traditions transmitted from generality to generality--what 
later jurists cali mutawitir- - produce certain knowledge; al-Shifici acknowledges that 
solitary reports (khabaraJ-khi~a) constitute truth based upon apparent indicants (lJaqq 
li al-1Bhir), for a discussion of the epistemological typology of al-Risi/a, sec Calder, " 
Ikhtilif. " Classical Sunnï legal theory adopts this dichotomous typology of certain and 
probable knowledge under the different terminology (qatC I.zann). 

20 AI-ShaficI, al-Risi/a, p. 479. 
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21 Ibid., pp. 477, 479. 

22 AI-Shifi'i, al-Umm. Vol. VU, p. 299, cf. p. 276; see also al-Shlfici, al-Risi/a. pp. 
477-78,481. 

23 AI-Shifi'i, aI-Umm,'Vol. VU, p. 277. 

24 AI-Shaficfs discussion of the textual evidence about qiyis in al-Risila is sketchy, 
repetitive, and unorganized. However, its overalJ hnpon is identical to the discussion in 
Kita" al-Umm. The following exposition of al-Shificrs textual justification of qiyifs is 
based on the IeConsttuction of his arguments in both wodes. 

25 " Wa min "aythu kharajta fa wall; wajhaka shalta aI-masjidi al-tJarinJi wa ~aythu mi 
kuntum fawallü wujühakum shap-ahu. " 

26 AI-Shifici, al-Risàla, p. 489. 

27 AI-Shafici seems to suggest that this is indicated by the very language of the verse. 
Thus, after citing attestations of poetry to exp Iain the meaning of the term (shafr) he 
explains: Il The [use of the] tenn" direction Il means that if the object [the Sacn:d 
Mosque] is seen, then [the prayer] in thatdirection is determined [by sight]; but if [the 
Mosque] is out of sight, the direction is detennined by ijtihid (personal reasoning)­
that is all that one is required to do, Il al-Shafici, lslamic Jurisprudence: Shaficrs Risala, 
Trans. Majid Khadduri (Baltimore: The John Hopkins Press, 1981), p. 77; similarly in 
al-Umm he explains: " It is only comanded that one ought to orient oneself towards 
the Holy Mosque, and orienting oneself (al-tawaiiuh) is attempting (al-ta:Jkhkhi) to 
locatr~ [the direction of the Mosque] by ijtihid. withoutnecessariJy finding thatdirection 
with certainty (ilJafa). al-Umm, Vol. VII, p. 277,299; however, eJsewhere al-Shafici 
argues that the validity of ijtihad about the direction of a distant qibla is inferred from 
the general obligation of praying in its direction, because the hest that one can do when 
the qibla is out of sight is to seek it by ijtihid (presumably, God docs not expect from 
us to do what is beyond our means), al-Risila. pp. 487-9, cf.480- l, S02-3. AI-Shafi Ci 
clearly prefers the first argument since it allows him to ground the validity of ijtihid 
exclusively in the texts, and not in rational inference which, in the first place, he was 
tl'ying to avoid. Yet, he seems to he aware that it is rather far-fetched to assert that the 
a10ne the language of the verse 2:150 indicates a sanction for ijtihad. Il is interesling to 
note that according to Sayf al-Din al-Amidi, sorne extreme ttaditionist who have 
interpreted the above verse litemlly asserted that when the qib/a is out of sight, it is 
necessary to perform the prayers four limes, once in each direction, to insure that the 
obligation of praying in the correct direction is fulfiUed, al-~kim fi u~ü1 aI-a~im 
(Cairo: Matbacatal-maciirif. 1914), Vol.lV, p. 36. 

28 Al-Shafi'i explains this weil in KitJID al-umm where he states: "The one who 
locates the exact direction of the qibla by sight (muCiyanatan). and the one who is 
distant from the qibJa, yet sceks to fmd its direction [by ijtihad] are both accepting 
(qibilïn) from God the obligation of directing themselves [towards the qibla in 
prayers). The fll'St locates the hous: with certainty and the other seeks its direction by 
means of indications (bi dalaJa). The latter can he certain about the validity of the 
general obligations which he is fulfilling (Calj ifJifatin min ~awibi jum/ati ma kullifa), " 
al-Umm. Vol. VII, p. 299, sec also al-Risi la. pp. 480-1, 497-99. 
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29 "Wa lam yaj'al labum idhighlba 'lnhum 'aynu al-masjidi al-lllufmi an yu,allii 
lIaythu shleü, " IIl-Risfla, p. 24, sec also p. S03; cf., Ill-Umm, pp. 299-300. 

30 Al-Shlfi'i, al-Risfl., p. 497. 

31 "Fa klna fi al-n'Hi mu~addiyan ml umira bihi nlfHBlJ w. fi al-qiyisi mu,.ddiyan 
mi umira bihi ijtihidan wa kina mup'ID li Allahi fi al-amrayni, " al-Shafici, al-Umm, 
Vol. VII, p. 300; cf. al-Risal., p. 498. 

32 "Idhif ~akama al-mujtahidu f. ijtah.da f. ap-'" f. labu .jrin wa idhi ~akama fa 
ijtahada fa akhta~a fa labu ajron, " ibid., p. 302; also cited in al-Risil., p. 494. 

33 AI-Shifici, aJ-Risila, pp. 494ff. 

34 Ibid., p. 504. 

35 Ibid., p. 508. 

36 "AlladhI kullifni bihi fi talabi aJ-Cayni al-mughayyabi ghayro aH.dh; kuJJifni bihi fi 
talabi al-Cayni a1-shihidi, " al-Shafici, al-RisaJa, p. 481. 

37 AI-Shifi'i, al-Umm, Vol. VU, p. 277. 

38 Ibid., p. 277; al-Risi la, pp. 38, 342f. 

39 Al-Shafi'i, al-Umm, Vol. VU, pp. 277-8, 299-300. 

40 AI-Shafi'i, aJ-Risila, p. 25. 

41 See chapter Il, p. 54 of this thesis for a fuller discussion of the argument against 
qiyiIs based upon this doctrine. 

42 In the paradigm of the qibla, this would conespond to the option of suspending 
prayers when the qibla is out of sight, which al-Shafi'i considers and dismisses 
quickly as inadmissible. But it is not clear whether al-Shifi'i was intentionally alluding 
to the invalidity of the doctrine of aI-bari'a a1-a~liyy3. 

43 See 2nd chapter pp. 50-1. 

44 AI-Shiifici, al-Umm, Vol. VU, p. 302. 

45 AI-Shiifici, al-Risi/a. pp. 489-90, 494, 97; al-Umm, p. 302. 

46 Commenting on the invalidity of the argument of the qibla. the Muctazilite jurist 
e Abd al-J abbar says: "fa alladbi yubayyinu bu'CIa al-ictimidi cal. hidhi al-dalili ma 
bada'na bi dhikrihi min annahu ithbatun li al-qiyisi al-sharc; bi qiyasin mithlihi. wa 
mithlu hadhi la ya~ulJlJu fi al-shar'iyyiti. " al-QiQi cAbd al-Jabbir, al-Mughnlfi 
abwib aI-tawlJid wa al-Cadi, cd. Arnïn al-Khülï (Cairn: al-Dar aI-Mi$riyya li al-ta:lUf 
WB al-tarjama, n.d), Vol. XVII, p. 304. 

47 AI-Amidi, al-flJkim. Vol. IV, p. 36. 
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o 48 Al-ShIfiCï, Il-Risll .. p. 25, sec also, pp. 39-40, 498. 

49 "M. cd Il-na". min al-ldtlbi IW Il-sunnafi li k'na fi mltnDu f. huwa qiylsun, " 
al-ShIfiCf, Il-Risfia, p. S16. 

50 AI-ShIfiCf, Il-Umm, Vol. VU, p. 300; sec Schacht's discussion of the origin and 
authenticity of this ttadition. Origins, pp. 10S-6. 

51 Sec fOl'example al-ShlfiCf's rational argumentation about the meaning of ijâhld. in 
al-Umm, Vol. VU, p. 301, ef. p. 299. 

52 Al-ShIfiCï uses the tcnn puln in the dcrogatory sense of conjectural and baseless 
opinion, while later jurist use this tenn for sound probable judgment. 

53 My translation slightly modifies the text to reduce redundancy, sec aI-Shlfici, a/­
Umm, Vol. VII, p. 282. 

54 For laler rcfercnee al-ShafiCf's description of the procedure entailcd in qiyas is eited 
in full: " For cvcry mling that is laid down by God or the Prophet, there may be 
indication (dalila) in itsclf or in other rulings that it is establishcd for a ccnain mcaning 
(maCnan min al-matani). If a new ease (nlzi/a) arises which is not addrcssed by the 
texts, it should he judged according to the precedent whieh is similar in mcaning (fi 
maCniha), "al-Risala, p. S12. 

55 . Ibid., pp. S10-11. 

56 Ibid., pp. 513-5. 

57 Ibid., p. S16. 

58 AI-Shifici uses macni in this context, in the sense that later jurists apply the tenn 
mal1Jüm al-muwàfaqa or dala/atal-na'l, sec Wael Hallaq, "Non-Analogieal 
Arguments in Sunni Juridical Qiyis, " Arabica, (fonheoming), pp. 6f. 

59 Of course evcry qiyis involves the assimilation of a new case to a parallel which is 
decmcd to he encompassed in its mcaning. However, it is clear that aI-Shifici has in 
mind ail the cases in which the similarity between the a,1 and the fr is 50 
predominant that the fart falls unambiguously under the implied, though uninferrcd, 
mcaning of the texte Such cases arc distinguished from the judgment based on a fortiori 
eomspondence in that the meaning of the original ruUng is very conspicuous, but is not 
necessarily suggestcd through the medium of the language, for possible examples sec 
ehapter n, p. 27. 

60 "Wa yamtanitu an yusammA al-qiyasu i/li ma kina yafJwnilu an yushabbaha bi mi 
itJtumila an yakiina fihi shabahun min maCnayayni mukhtalifayni, fa ,arafahu talA an 
yaqisahu 'a/A ~adihimi düna al-ikhan, " ibid., p. S 16; al-Shifici earefully takes 
account in wording this definition of the two possible sources of uncertainty in the 
standard procedure of qiyls, namely, the identification of the matnj, and the choice of 
the III to which the new case may be assimilatcd. The standard qiylsl procedure has 
an inherent element of uncertainty, because the generaüzation of a mling beyond its 
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textual context cannot be conclusively assened: regardIess of the strength of the 
evidence attesting ta the generalization, there is always the possibility that the ruling is 
intended ta be exclusively applicable ta its particular context. Funhermore in some 
cases a jurist may have to choose between the several competing precedents to which 
the new case may be assimilated, for al-Shifi'i's treatment ofthis possibility see below, 
p. 17. It is interesting 10 compare al-ShifiCfs wording with the definitions of pmn 
which are adduced by later jurists. For example. acconIing to al-Amidi (.BlIn is: 
" ~ibara ~an tllrjil)i a/;Iadi al-il)timilayni fi al-nlfsi calA al-i1chm min ghayri qarin, " al­
flJkam, Vol. l, p. 15; for al-Rizï, " taghlibun H a/;Iadi mujawwazayni ,alJiray al-œjwizi, 
" al-Ma/;I$ül fi 'ilm u$ül al-fiqh, ed. Tlba Jibir FaYYi4 al-cUlwani (Riyadh: Malbacat 
jimicat al-lmim Mul)ammad bin Sacüd al-islimiyya, 1979), Vol. l, i, p. 102.' 

61 AI-ShificI, al-Risila, p. 516. 

62 AI-Umm, Vol. VII, p. 76; a shorter variant of traditions is cited in al-RisaJa, p. 52. 

63 This is stated in response to the question raised by the opponent: "a fa yulItamalu mii 
b;~a maWZÜDan an yuqasa 'alA al-wazni min al-dhahabi WB al-waraqi, fayakiinu al­
waznu bi al-wazni awlA bi an yuqisa min al-wazni bi al-kayli?" al-Shafici, al-Risi la, p. 
525. 

64 AI-Shafici, al-Umm, Vol. VnI, pp. 76ff; sec also al-Ri sala, p. 523ft'; later Shificitc 
jurists argue that the cause of prohibition of usury in gold and silver is their unique 
propeny of heing precious metals (al-jawhariyya al-thamina). They cite this as the 
standard example of an intransitive legal cause (al-~illa al-qii,ira), a cause regarding the 
validity of which there was much controversy among the qiyisists, sec for example al­
Arnidi, al-l.fJkam, Vol. nI, p. 311. 

65 AI-ShifiCi, al-Risàla, p. 537ff; al-Umm, Vol. vn, p. 303; the argument is based 
upon simUar sections in the two works. 

66 See definition in note 53 above. 

67 AI-Shifici, al-Risàlah, p. 40, sec also p. 479. 

68 See Nabil Shehaby, "'Dla and QiYlS in Early Islamic Legal Theory, Il loumalof 
the American Orienœl Society, Vol. 102 (1982), p. 33; Aron Zysowt .. The Economy 
of Uncenainty: An introduction to the Typology of Sunni Legal Thf".ory, " Ph.D. 
Dissertation (Harvard University, 1984), p. 33lf; Calder," Ikhtilif, .. p. 63, sec my 
discussion of qiyis al-shabah in chapter n. 

69 See for example Shehaby, " ~nla and Qiyas," p. 33; Calder, " Ikhtilaf," p. 63; 
Zysow, " Economy, " pp. 33lf.; sec also discussion of qiyiis al-shabah in the second 
chapter. 

70 The second kind of qiyis mentioncd above, is described elsewhere without 
excluding the term ma'nj: "fa in kinat (al-nizila] tushbihu a~ada al-a~layni fi ma'nan 
wa a/-ikhara fi ithnayni $urifat ila alladhi ashbahathu fi al-ithnayni düna alladhï 
ashbahathu fi w~idi, " al-Shafici, al-Umm, Vol. vn, p. 303; funhermore, al-Shafici 
docs not use the tenn shabah in the tcchnical sense it later acquires, and in opposition 
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to maenl For him, every qiyls involvcs an usimilation (_blb) between cases that 
are similu in relcvlllt respects. and thus fall under the ume idea (ma'Ù), seedefinition 
of qiyls , note 53. Thus, al-ShlfiCf expains, that ajurist is entitled to apply qiY'$ only if 
he is able to discem between similar thinp (yutiIriqu baynaal-mushtaWi), al-Risfl., 
p. 50; he should have the knowledp of the œpons as weU as the intellectual abUity to 
extencl their rulings by analogy: (Cllimun bi al-akhNti clqilun li al-tuhbl1Ji calayh'), 
ibid., p. SOI. 

11 To be suœ al-ShifiCï docs not &pply the term III heœ properIy, sinee an'Il in the 
convention of the jurists is a textual rolinl. Stricty speakin,. being propeny or human 
docs not constitute an a,l. It is the textuallaws œ,lIding humans and propeny that are 
the Jespective UlW. Thus what is ICtullly at hand ben: is not a new case (the slave) 
which has two competing textual precedents (human or property). Rather, what al· 
ShifiCï should have said, is that the textual cases (u,ü/), which auest in theirmeanings 
that the slave should be treated as a ~ vnth re,am to torts outnumber those u,w 
which indicate that the slave is to be tœated as property. 

12 This is assertcd in responsc ta a question raised by the inœrlocutor with œgard to 
whether it is possible, when there is disagreement about the results of qiyls, for any 
jurist to prove the superiority of his own opinion (an yuqlma alIaduhuml caI.,~;bihi 
~ujjatIIJ t1ba~ miilchtalafl fihj), al-Umm. Vol. VII, p. 303; cf., aI-Rislla, p. 479. 

13 Sec al-Shifici's discussion of this aspect of the paradigm of mithl, in al-Risma. pp. 
39,490-92. 

14 Sec ibid., pp. S12 ff. 
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CllAPTBR D 

nœ RATIONALIZATION OF QIYAS 

Apan from attempting to establish the textual foundation of qiyis, jurists after 

al-Shifici 50ught to rationalize this source oflaw. Thus, they affmned the rational 

character of qiyas by analyzing its logical basis and by detining and defending the 

validity of the modes of inference commonly employed in its application. This pertained 

in particular ta the centtal element in the qiyasi procedure, namely, the identification of 

the relevant propeny on the basis of which the ruUng is extended beyond its textual 

context. Dy defending the validity of the accepted methods of identifying the cause, the 

jurists were affmning that, although admittedly inconclusive, the judgments of qiyas 

are not entirely subjective. They are probable since they are justifted by the apparent 

textual evidence. This assenion was clearly prompted by the numerous charges of 

arbitrariness laid against qiyas by its outspoken opponents. Moreover, although the 

jurists acknowledged that reason cou Id not establish the authoritativeness of qiyas, they 

argued--against the supposed counter c1aims of their opponents-- that the incidence 

of the authoritativeness of qiyis was rationally and theologically admissible. For the 

Ashcarite jurists, there was the additional necessity of accounting for the phenomena of 

legal cau salit y and rationality in law, which the application of qiyas presupposed. 

These aspects of the endeavour to provide theoretical justification for qiyas, as treated 

by our three jurists, will he the subject of investigation in this chapter. 

The three jurists defined qiyas as the procedure involving the ttansfer of the 

judgment for a known case to a new case which is not expressly regulated, when the 

two cases have a common property (amr jimi') that is relevant to the ruling.1 AI­

Ghazzili commends this definition for including the two main kinds of qiyas, causal 

analogy (qiyis al-'illa) and analogy ofresemblance (qiyasal-shabah); this defintion 
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uses the tennjimic as opposcd to cilla to designate the middle tenn in the inference.2 

In most cases, al-Ghazzill reserves the tem ciU. for the DtiO of the Ill. 3 AI-Rlzt and 

al-Arnidl also recognize the distinction bctween qiylsal-sh.bIh and qiyls al-tilla. 

Unlike al-Ghau.ili, however, they apply the tenn ciN. to any propcny that is deemed 

pertinent to the ruling, and that is consequently used as the middle tcnn in the analogical 

inference.4 Thercforc, they derme qiyas as the procedure involving the assimilation 

between the ruling of a new case and a textual precedent when both rutings arc deemed 

to have the sameC illa. S AI-Ghazzill considers this defintion to bc applicable to causal 

analogy only.6 

On the practicallevel, the jurists discuss many theological issues pertaining to 

qiyis, as weil as, the authoritativeness of this source of law mainly in tenns of the 

model procedure of causal analogy. This procedure involves the identification of the 

ratio of the original ruling, and the subsequent application of the nding wherever this 

same ratio prevails. The standard example cited by the jurists is the extension of the 

prohibition of date-wine, khamr. to grape-wine (nabldh) because it is deemed that the 

protection of rational behavior from the effeets of intoxication is the cause of 

prohibition.7 

Qiyis, al-Ghazzili maintains, is only one of the three methods by which it is 

possible to assimilate cases which are not addressed explicilly in the texts to those 

which are explicitly regulated (il~iq aJ-masküt bi al-manfÜq). 8 In the fll'St and sb'ongest 

of these methods, the a fortiori argument, it can he ascenained that the roting of the 

textual case is even more applicable to the assimilated case (al-masküt eanhu awlA bi al­

lJulcmi min al-manliiqi bihi).9 Forexample, from the Qur:linic injunction prohibiting 

saying " fie " to one's parents, it is conclusively infeJTed that hitting one's parents is also 

prohibited. AI-Ghazzili and al-Amidi aknowledge that this inference is not typical of 

qiyis. In the procedure recognized as qiyis by all jurists, il is not neeessary that the 

ruting of the a~l bc more applicable in the fa~. However, regardless of whethcr the 
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prohibition of hitting one's parents is considered to be a dcrivative of qiyls or of the 

Iinguistic implication of the texts, the jurists are in agreement about its conclusiveness. 

Hence, the authoritativeness of this Idnd of judgments is self constituted.10 

ln the second method, the roling is generalized from one case to another because 

it is ascertained that the differences between the two cases is irreJevant to the ruling. 

However, no attempt is made ta locate the precise cause of the original ruting. For 

exarnple, the laws goveming the manumission of male slaves are extended ta female 

slaves because it is known that the difference in sex is irrelevant ta the rolings of 

manumission. 1 1 Similarly, from the specific tradition according to which the Prophet 

enjoins a bedouin ta pay expiation for having had sexual intercourse at daytime in 

Ramadan, the ruling is generalized ta all capable Muslims regardIess of their ethnic 

origin. The jurists consider such legal inferences to be subsumptive rather than 

analogical. In the Cjlses above, the roling of the aIl is known to he equally applicable in 

the farc and the far' is understood ta be encompasscd in the " meaning " of the textual 

case. If they are ta be considered as qiyas, such inferences are ta he referred to as qiyas 

fi ma'nà aI-aIl. 12 

In the standard qiylsiprocedure, the ruling of the new case is suongly 

suggested by the textual precedent, but is not considered in any way to be implied byor 

subsumed under il. Therefore, it is not possible ta affirrn with certainty the application 

of the roling of the aIl in the far'. 13 However, al-Rizi maintains that the qiyasi 

inference is potentially demonstrative since its epistemological strength is solely 

dependent on the sttength of its two premises. When a propeny which is known to be 

the cause of the aIL exists unobstructed in the farc, il can be ascertained that the ruling 

of the aIl prevails in the far'. 14 This is a universal role of deduction that is equally 

applicable ta both the rational sciences (aJ-'aqliyyat) and the law.1S Similarly, a1-

GhazziU main tains that the elementofprobability (mawl{li' al-ifJtimal) inherent in 

qiyls is a consequence of the possibility of the existence of enor in the identification of 
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the cause of the ~I and the verification of the actual existence of this cause in the fr. 

16 

However, the jurists also maintain that when the cause of a rutinl is known 

conclusively, the extension of this this rutinl to other instances of the cause does not 

constitute qiyas, but rather a fonn of deduction from a lenenl textual nonn. For 

example, once it is ascenained that the intoxicating property of khllDr is the cause of 

prohibition, it is immediately deduced that grape-wine and, for that matter, all 

intoxicants are similarly prohibited. The prohibition of grape-wine is considered to be 

as textually stipulated as the prohibition of date-wine.17 Extending the prohibition of 

khamr to arape-wine can be considered to be qiyas. only if it is strongly supposed, and 

not ascenained, that the property of intoxication is the cause of prohibition. According 

to al-Ghazzili • the raison d' être of qiyispertains to the fact that the laws are stated in 

individual cases and cannot be generalized beyond their particular contexts with 

certainty . However, when the general applicability of a ruling is estabUshed by the 

texts, as it wou Id be the case if the cause of a roling is explicitly stated, there would be 

no need for qiyis. 18 

The process of identification and extraction of the cause from its textual context 

occupied a central place in the theory of qiyis was recognized to contain numerous 

rncthodological difficulties. However, for the Ashcarite jurists these difficulties were 

compounded by theological considerations: 10 speak of legal causes is to imply an 

explanation for the incidence of the laws beyond their being the expression of the divine 

commando This could conflict with the cardinal Ashcarite ethical principle, namely, that 

the exclusive source of all deontic rules and ethical values is the divine volition. Thus, 

the jurists take painstaking efforts to eliminate the implications of efficient causaUty 

from their discussion of the cilla. 

The three jurists , therefoœ, agree that the legal cause does not necessitate its 

rolings and is only a cause by virtue ofGod making it. Prior to the revelation, as the 
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jurists assen, there wen: no legal rutings (Il tJulcma qabla wuriidi al-sharci), although 

the " causes" of these rutings existed.19 It wu the prohibition of wine itself that 

rendered intoxication to become the cause of prohibition, and DOt vice versa. The 

propeny of intoxication does not necessitate the roling of prohibition, and nor does 

fornication (zina) necessitate the application of lJadd. These propenies have become 

causes hecause Gad has chosen to take them into consideration (ietiblr) in estabtishing 

their respective mlings.20 For every ruting that is derived by qiyas and not by the text, 

then: correspond two other rulings: Îml. the mling of the III which discloses the legal 

cause, and second, God's ruling prior to that which has made that cause a cause.21 

Althol1gh ail three jurists were in agreement that laws ~ contingent and that 

legal causes do not necessitate their own rulings, they each offered a different 

explanation for the meaning of the legal cause (what al-Rizi refers to as tafsiral-'illa).22 

Insofar as ilS n:lationship to divine volition is concemed, the legal cause is defmcd by 

a1-Amidi, as the motive (baeith) for which the law is established.23 God's laws, a1-

AmidI maintains, are not established arbitrarily. They are purposeful and aIe aimcd at 

promoting the welfare of mankind.24 However, this is an observed fact which is the 

outcome of God's volition and is not dictated by rational necessity as the Muctazilites 

might claim.25 The rationality of the law is strictly a posteriori. Although the revealed 

law can he rationalized, the rationality of the law itselfis notdictated by any necessity. 

AI-Amidi believes that the clement of volition in his account enables him to speak of the 

rcasons and motives behind the law while at the samc time dissociating himself from 

the Muctazilite position with respect to objective ethkil rationality. 

AI-Rizl, on the other hand, avoids speaking about the motives (to which he 

refers as al-da'l or ghartl(l) behind God's laws since such discourse suggests 

unacceptable theological implication. Attributing rational motives to the Divine laws, 

and for that matter ta any Divine action, impües that God established the law for 
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extemal reasons, the consideration of which detennined the specificity of His choice.25 

Thus, al-Rizl rejects the explanation of the cause as a motive and considen it to he as 

unacceptable of a claim as the one stating that legal causes are necessitating (miJjib), 

wh ... n l,,,, atttibutes to the Muctazilites. 26 Instead, a1-RIzi maintains that the legal cause 

is a sign which serves only an epistemological function (muVrif), narnely, the 

function of identi.fying the cases in which the ruUng may be duplicatcd.17 

Similarly, in al-Mustalii, a1-Ghazzill also avoids explaining the legal cause as a 

motive or reason. 28 He maintains that the cause is only a sign(' a/lml, imm) which 

God attached (ana/ll) to the ruling in arder to indicate the instances of its recurrence.29 

In reference to the QuJ4inic injunction: .. Perform prayers at the time of the sun set" 

(aqim al-laJata li dulüki al-shamsi), 30 al-Ghazzill points our that the sunsel is a cause 

since it signais the recurrence of the obligation to perfonn prayers. Sorne jurists object 

that the setting of the sun cannot be considered a cause of the roUng in the same way 

that intoxication is the cause of prohibition in J:hamr. AI-Ghazzill takes this 

opportunity to reaffmn what one may cali the Il occasionalist " relationship between the 

legal cause and the ruling. Legal causes are designated by God in order to ~mind 

humans about their legal obligations, exactly in the same manner that the sunset is to 

signal the recurrence of the obligation of prayf:r. The feature of rational pertinence 

(munisaba) between the 'illa and the ruling has but an epistemological value and is 

devoid of any causal import.31 As it shall he :;een, in the context ofhis discussion of 

the method of al-munasaba, al-Rizf advances, a more elaborate occasionalist account of 

legal rationality with the intention of accomodating the epistemology of the cause with 

Ashcarite theology. 

Notwithstanding their theological reservations about explaining the legal cause 

as a motive, both al-Rizi and al-GhazziU make repelted references to the benefit, 

(mall~a), and the wisdom @ikma)ofthe law. Furthennore, a1-Ghazzill acknowledges 

that the strongest fcature by which the 'Hia Jnay be identified, when it is not explicitly 
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stated, is its peninence (munasa"') to the perceived benefit of the ruling.32 Like al­

Amidl, al..Qhlzzill and al-RIzf both maintain that each law is established to promote a 

panicular human benefit whieh constitutes its actual purpose, even though this benefit 

may not always be intelligible and apparent.33 As al-Rizi explains a propeny may be 

eonsidered ciDa , only if it has sorne relevant association with the underlying .fJikma of 

the ruling. It is this ~ikma whieh is the efficient (mu'aththir) and actual cause of the 

ruling.34 

mE EPISTEMOLOGY OF THE CAUSE 

We now tum to sec how the jurists defined andjustified their different methods 

for the identification of the cause (masalik al-Cilla). As mentioned earlier, the discussion 

of the epistemology of the cause does not, strictly speaking, pertain to the subject of the 

authoritativeness of qiyis. as this subject was defined by the jurists themselves. With 

regards to the question of validity, the j urists treated qiyis as a general fonn of 

procedure, without emphasis on the various methods ofits application.35 Moreover, in 

their discussion of the different mcthods of educing the cause, the jurists presupposed 

the validity of qiyis (~i.fJfJat a~l aJlliyis). 36 The arguments in suppon of the individual 

methods of educing the cause were addressed not only to anti-qiyasists. but also to 

fellow qiyisists who held different positions}7 However, the effon to define and 

justify the individual methods of educing the legal cause was to a large extent stimulated 

by the need to aftlrm, that qiyisï inferences were reasonable and had valid objective 

grounds, and not merely arbitrary and entirely subjective, as the opponents elaimed. It is 

in this respect, that the treatment of the methodology of the legal cause is viewed in our 

discussion as part of the jurists' effort to assen the validity of qiyis. 

The three jurists acknowledge the non-existence of a specifie text treating the 

authoritative methods of qiyis. What establishes the validity of any individual method, 

is the evidence that il produces probable knowledge and henee qualifies for the general 
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sanœon of,:ann provided by the master rule of qiy.s.38 The problem in this criterion 

Hes in defming objectively the limits of what constitutes vaUd ""n. As we have 

diseussed in the preceding chapter, al-ShlfiCf assened that the judgments of qiy's 

constituted b'Uth on the basis of apparent indicants: lIaqq Ir al-"air. Although 

inconclusive, q;yisl judgments are justified by the apparent textual evidence. Our three 

jurists, particularly al-Ghazzill, appeal to this notion ofprobability (as knowledge 

based upon the app~nt evidence ) in rationalizing the individual methods of educing 

the legal cause. 

The jurists clearly favored the Cilla when it was identified by virtue of hs 

manifest rational peninence to the ruUng. This pn:ference, as we have secn, was stated 

explicdy. Moreover, it is implict in the fact that the jurists assessed the strength of the 

other methods of identifying the cause according to their relative proximity to the 

method of munisaba . In practice, what the jurists accepted as Cilla did not uniformly 

confonn to the criterion of heing the intent hehind the ruling, that is the ratio legis. AI­

GhazziU acknowledges that in many cases where the cilla is expUcitly stipulated, cilla 

docs not represent the reason for which the law is established. Nevertheless, once the 

construction of the language of the Qur3in, the traditions, or the results of consensus 

indicate that a ruling is associated with a certain property, this propeny qualifies for the 

status of a cause regardless of whether its pertinence to the roting is apparent or not. 

For example, if the law states: " whoever touches a wall, a peace of cloth, or a stone, 

should perform ablution" ,one is to understand that this contact is a cause for 

performing ablution even though the peninence (munisaba) of the causal association in 

this case is not apparent. In such cases, al-Ghazzili explains, that the property which is 

associated with the ruling is a cause only in the sense that it is known to have been 

considered (mu'tabar) in establishing the ruling. It need not he the ratio. 39 When the 

cilla is explicitly stated, it is said to have the property of efficiency (m'thIr), that is, the 

power to produce the roling. 
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For al-AmidI and al-RIzt, the cHIa, in principle, stands for the wisdom (fJikma) 

behind the ruling.40 However, both jurists maintain that in practice and for the purposes 

of extending the original ruling bi' qiyis, thl' Cilla need only he an apparent 

characteristic (wa~f) that is thought to encompass this lJiJana. In fact, al-ÂmidI claims 

the existence of a consensus to the effect that the actuallJikma may he utilized for 

extending the ruling only if this tJikma is specific and apparent.41 Otherwise. it is 

sufficient to consider as cilla the fealure of the a~1 that is thought to he the " nexus " of 

the ruUng and which is presumed to encompasses its wisdom.42 The duty of the jurist 

is not to investigate the ultimate purpose of the law but to discover a principle by which 

the rulings can he extended. 

The jurists concede that this approach to the extraction of the cilla is dictated by 

practical necessity. In many instances the actual wisdom behind the ruling is difficult to 

identify and its extnction constitutes a real hardship (fJaraj). Furthennote. because the 

actual cilla in such cases is broad and abstracto it is difficult ta verify its existence in the 

far' and to insure that the ruUng is correctly extended by qiyas. 43 However. in addition 

to its practical and regulatory function. the above discussed principle exemplifies what 

has already been noted by sorne scholars. The function of legal theory was not only to 

define theoretically acceptable methodologies for deriving legal doctrine, but also ta 

rationalize the pte-established and accepted body of doctrines.44 The process of 

systematizing and classifying the modes of juridical reasoning which the jurists 

subsumed under qiyis went hand in hand with the process of rationalizing the body of 

legal doctrine which had a1ready becn developed in the earlier period of Islamic law. If 

the jurists were ta apply strictly the condition that the Cilla ought to be the actual ratio 

legis , much of the body of legal doctrine that had already formulated would have fallen 

out of the bounds of validity. 
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TIŒ ME11fOD OF PERTINENCE: AL-MUNAsABA 

The jurists prescribe three methods for educing the legal cause. It is only in the 

the rnethod of mun.saba , to which references have already been made in our 

discussion, that the educed Cilla rnay he described as the ratio le gis. The Cilla in this 

case is identified with the divine intent behind the ruling.45 However, the principle that 

laws have intelligible purposes is not uscd to define the consistent method of educing 

the legal cause. Rather, this principle is cited in order to justify the validity of basing an 

analogy on the motives of the law when the motives are apparent. The inference 

applied in the method of pertinence is of the foUowing order: when a rule is considered 

to lead to a benefit (ma~la~a). the promotion of that benefit. or equivelantly the property 

that encompasses that benefit. is understood to he the cause of the ruling. For example, 

it is understood that the benefit of the rule punishing the drinking of wine is the 

protection of rational behavior. Therefore, this henefit itself, or the intoxicating property 

of wine, is considered to be the cause. 

The jurists distinguish three categories of peninent causes, with respect to the 

strength of the evidence attesting that the perceived benefit is actually the factor taken 

into consideration (mu'tabar) in the formulation of the ruUng. When the purpose of the 

ruling is stated textually, the Cilla is considered to be an explicit cause possessesing the 

characteristicofpertinence (munisibmu:laththir). Forexample, it is expUcitly stated in 

the Qur:lin that the purpose of prohibiting wine is the protection of rational hehavior. 

Since the rationale of prohibition in this case is intelligible, the cause of the ruUng can 

he characterized as pertinent. However, what confirms the validity of the cause is 

primarily its explicit staternent, that is , the property of efficiency (ta:lthir).46 

A cilla is called pertinent and sui table when the specific benefit with which i t is 

identified is not stated explicitly. Yet, there is a textual indication that the genus of this 

panicular henefit is taken into consideration in establishing the genus of the ruling at 

hand. An example of this, is the ruling according to which Muslim women are not 
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expected ta compensate for the prayen omitted during theirmenstrual cycle, even 

though they are obügecl to compensare for ommitted fastings. This law, the jurists 

argue, has the benefit of rnitigating the excessive hardship ~araj) entailed in the 

compensation of m:urrent prayers. Elsewheœ, it is indicated explicitly that the law 

takes into consideration the mitigation of hardship in the reduction of religious duties Oi 

jinsi a/-mashaqqati ta~th1run fi a/-talchl1li). 47 8uch textual evidence COI1'OOOrates the 

inference that the purpose of the above law is the mitigation of the hardship entailed in 

compensating accumulated prayers. In this case, the jurists maintain, the purpose and 

'iDa of the law is part1y, but not entirely, identified by œason. According ta al­

Ghazzili, the majority of qiyasists acccepted the validity of educing the cilla by such 

means. This kind of inference qualifies for the status of ,ann, since it is produced by 

sb'Ongl suggestive textual indicants.48 

The method of pertinence is held to he most controversial when the purpose of 

the law is educed by reason without corroboration from other textual evidence. This 

would he the case if it were inferred that the intoxicating property is the cause of 

prohibition in khamr, without any textual evidence atte~ting that the protection of 

rational hehavior is a benefit that the law aims to promote.1,9 Another example is 

provided by the Prophetic tradition which states that a mwderer is debmed from the 

inheritance of his own victim. According to the jurists, the purpose of this roling is the 

creation of a disincentive against criminal acts which would otherwise accrue benefit to 

the person cornmitting them. 50 The fact that the law is understood to serve this 

particular henefit produces probable knowledge that this be.'lefit is the purpose and 

cause of this law. When a cause is identified by this kind (\! evidence it is considered to 

he pertinent but unfamiliar (a/-munasib aJ-gharfb). 

According to a1-Ghazziü, this last method is opposed on the grounds that it is 

not sufficient to produce probable knowledge, 7~nn, and creates only false illusion 

(wahm) about the legal cause.Sl This is particu'.irY the case, when the'iJla is interpreted 

.' 
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DOt as a causal motive but as a sign which serves the function of identifying the 

ruHng.52 For example, without a concn:te textual indicant establishing intoxiçation to he 

the cause behind the prohibition ofkhamr, the latter supposition would he entiJely 

unjustified. It may be that Ichamr,like port, carrion. blood and wild beasts. was 

prohibited arbitrarily and for pure obedience (talIlkkum wa tac.bbud). Vet. the 

accidentai occurrence of the seemingly pertinent propcrty of intoxication created the 

illusion that this property was the cause of prohibition. It is also possible that the rotin. 

may have been established for a purpose different from that which is actually apparent 

to the intellect.S3 Given the above possibilities. the fact that a law encompasses a cenain 

benefit does not provide sufficient evidence that this particular benefit is its purpose and 

cause. According to the opponents, this faully reasonin. is atttibutable to the human 

proclivity to seek causes for all judgments and to interpret the ignorance about the 

existence of other causes as evidence of their non-existence. 54 

~n, al-GhazzilI explains in response to the above objection, differs from 

wahm in that the following way: wahm involves an arbittary choice, whereas ,ann 

constitutes a probable judgment which is justified by the apparent indicants.55 What 

justifies educing the legal cause by the method of munasaba is our knowledge about the 

character of Islamic revelation. The observed custom of the law (Cadat a/-shar' J, al­

Ghazzili explains, is that the rolings are established in order to promote human welfare 

and not merely for instituting obedience. S6 Therefore, when a roting is deemed to serve 

a particular benefit, il is not unreasonable to assume that this benefit is its purposc. To 

illusttate the reasonable character of this inference, the jurists cite an analogue from 

daily Iife. When a king is secn giving money to a pauper, it is justified to infer that this 

act of giving is motivated by the pauper's poveny. Admittedly, the act of giving may 

have becn prompted by another cause, such as the pauper heing a jurist or the king's 

relative. However. unless this cause becomes apparent, the possibility of its existence 

docs not undermine the soundness of the fonner inference.s7 Similarly, any liven law 
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may have been established for a reason omer titan the one suggested by the appaœnt 

indicants. Nevenheless, it rernains reasonable to identify the cause of mling with its 

apparent benefit. AI-Ghazzlll argues that such inferences can be validly chmcterized as 

,ann, since by detinition, ,."n, is non other than the knowledge basecl upon the 

apparentevidence.58 Funhermore, ajurist is only responsible ta foUow the probable 

judgments dictated by such evidence. This is weil attested by the texmal evidence 

estabüshing the validity of qiyls. 59 

The validity of educing the ejll. by the method of munasaba, rests on the 

presumption that the laws are established for the purpose of promoting man's welfare 

under divine guidance. However, as it has been mentioned earlier, al-Rizi explicidy 

rejects attributing rational motives for Gad's laws. Il is in his discussion of the method 

of munasaba that al-Rizi attempts to account for the seeming conttadiction between his 

legal epistemology'and his theology. Thus, he offers two arguments in justification of 

this method. The tirst argument, he explains, is to be utilized by the jurists who attribute 

motives and causes for Gad's laws and who would therefore define al-mun.sib as " the 

aspect of the ruUng which is conducive to the maintenance and promotion of human 

welf~." 60 There is another justification which al-Rizi endorses on theological 

grounds, since il dispenses with the nced of prcsuming that Gad acts or establishes the 

laws for purposes.61 To this end al-RizI utiUzes the theological concept of custom 

which was developed by Muslim theologians long before him in order to account for 

the phenomenon of causality and ta defend the validity of inductive inferences. By 

utilizing the concept of custom to offer an occasionalist account for legal rationality and 

epistemology, al-Rizi seems to show a geat deal of originality. 62 

ft is not rationally necessary, al-Rizi explains, that the planets should rotate in 

their orbits and that the sun should rise daily. But since it has been Gad's custom to 

sustain the periodic occurrence of such events, it is justified to suppose that they will 

continue to occur in the future. Similarly, since it is the customary state of things that 
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eatin. œsults in satiety, that clouds bring rainfall and buminl occurs upon contact with 

(D'e, it is justified to be almost certain that these natural patterns will take place in the 

future (lijunns fJall1a pmnun yuqmbu al-yaqlna bi istimtfrih. 'Il' minhljihl). 63 The 

continuai repetition of cenain events in the past imperatively produces the probable 

knowledge that such events will recur in the future. It is on the buis of the validity of 

inductive reasoning that a1-RIzi seeks ta justify the rational interpretation of the law. 

Upon the observation of revealed laws of the past, it is found that the rulinls are 

inseparably associated with hurnan welfare. It is therefore reasonable, thanks to the 

validity of inductive reasoning, to associate laws with human welfare without implying 

that there is an essential relationship between them.64 The rationality of the law and the 

fact that it is observed to promote human welfare, al-Riz! wants ta say, is just another 

divine custom. With this explanation for the nature of legal causes, the definition of the 

cilla, when it is educed by the method of munisaba. becomes Il the characteristic which 

is compatible with the ruUng acconiing to the customary rational standards" (innahu 

aI-mula~mu li sfCili aI-Cuqalici If al-ciditi J. 64 With this account, al-Rizi defends the 

epistemological validity of associating rulings with human welfare, without having ta 

speak about the motives and purposes of the law. It must be noted once again that apart 

from this explanation, al-Riz! makes repeated reference in al-M~~ül ta the benefits 

(ma$Bli~)and purposes of the law.6' 

ANALOGY OF RESEMBLANCE: QIYAS AL-SHABAH 

AI-Âmidi and al-Ghazzili cite aud reject several definitions of qiylsal-shabah 

ail of which clearly represent different interpretations of aI-ShifiCJ's treatment of the 

kind of qiyis in which the assirnilated case has several competing precedents Thus, 

they reject the identification of qiyasa/-shabah with the reasoning involved in the 

assessmcnt of the equivalence (mithl) between dODlestic animais and game. What is 

involved in the assessment of compensations, they explain, is not analogy at ail, but the 
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excercise of discretion in applying an obligation which is textually stipulated (aM1q al­

lJukm al-w~ib). 66 AI-Ghazzllt calls this proceduœ ~Iq al-mana/-- a procedure under 

which he includes also the ijithMl about the dilection of qibla, and the assessment of 

probity clIdJ (both of which aI-ShlfiCf associated with qiyas). 67 

For others, what distinguished qiy.s al-sb.bah from causal analogy was that in 

the fonner the new case could be assimilated to one of several competing textual 

precedents (taradd.d. IIhi al-fru barn. SI/ayni), hence the appelation which aI-RizI 

attributes to al-ShifiCJ: qiyls ghalabat al-ashlMlJ. 68 As an example, the jurists cite the 

conttoversial case of the compensations due for th: damages intlicted upon a slave. 

This explanation of qiyis al-sh.bah also clearly stems from al-ShifiCf's discussion of 

the two methods of applying qiyis, which was treated at length in the preceding 

chapler. Once again, it is to he emphasized that al-ShifiCf did not have a distinct concept 

of shabah as opposed to m,cnj, although his writings lent themsclves easily to such an 

interprctation by later jurislS. In any case, al-AmidI and al-Ghazzili reject the 

identification of Ihis kind of reasoning with qiyas al-sh,bah. What is involved in Ihis 

case, they maintain, is qiyisal-ci/la in which the fr(the slave) accomodates two 

conflicting nexuses (manitayn). Whel9s the slave as property induces the ruUng of 

having the compensation for damages inflicted upon him assesscd at market value, as a 

human being, however, his compensations are to he set al a fixed value (muqaddar). 

The judgments of 5uch cases are to he detennined by giving preponderance (tarj~) to 

one causal analogy over another and not merely by matcrial comparison (mushibaha).69 

The jurisis define the concept of sbabah in relation to the distinct concept of 

munisabaof which al-Shafici was not yet aware. In qiyis al-sh,bah, the middle term 

(al-jimic according to al·Ghazzili, cilla according to al-AmidI and al-Rizi) is a 

propeny that is decmed to be relevant to the roting.70 Howevcr, the exact pertinence of 

mis propcrty to the roting is not readily intelligible (miyühimu al-muni'sabata 

min ghayri illilic;n C alsyhi). 71 Thus, although in qiyisal-shabah the henefit of the 
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roting is not apparent, the propeny that is taken as its cause is somehow fell to 

encompass that benefit, and to he a valid buis for extending the roUng.72 The majority 

of the judgments derived by jurists, aI-Ghazzill assens, are based upon this and of 

qiyas. In mostcases il is very difficult to establish theeffK:iency ("~Ir)of causes by 

text or by consensus, or to identify the eiOa by vinue of its strongest characterestic, 

namely, the feature of munfsalNl . 73 

For al-Amidi and al-Rizl, what dislinguishes the eHI. in the case of sbabah 

from other irrelvant propcnies (WllftanBJ'4 is the fact that the propeny identified as 

the eill. has elsewhere been taken into consideration (mut:tJjbar) in e5tablishing other 

roüngs.'5 AI-AmidI provides the following example: it is known that cleansing by 

water is required for ablution, circumambulation around the Holy Mosque, and 

touching the Qawin. The fact that water is considered (mu'tabar) in all these cases 

suggests sttongly that it is relevant to inducing the judgment of purity (tahltaJ. although 

the basis of this relevance may not he intelligible.76 AI-A midI and al-Riz! acknowledge 

the relative epistemic weakness of qiylsal-sh.bah. Nevertheless, they assen that it 

produces probable knowledge about the cause. On the spectrum of analogies, and wilh 

regant to the strength of the method used for the identification of the eill., qiyas al­

sbabah falls in hetween qiylsal-munlsaba and qiylsal-flU'd. In the latter, the 

characteristic which is chosen as a 'illa i5 definilely known not to he relevant to the 

ruüng ( a1-tarcJj majzüm bi nm munisabatihi ). 77 although, this characterestic is found 

to he co-existent with the ruling. Such is the case in the faulty reasoning that it is invalid 

to use sorne liquids, 5uch as vinegar, to perform ritual ablutions, because such liquids, 

like lard and unlike water, cannot have bridges consttucted over themf18 ln qiyis aI­

sbabah the pertinence (munlsaba) of the property which is taken as the 'illa to the 

ruüng is not identified. However, il is strongly felt that this propeny is relevant to the 

ruling and encompasses its bcnefit. When a jurist surveys the properties of a roling 

whose ratio is not apparent, he can safely disregard ail the properties that are known to 
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be irrelevant. Funhennore, he can justifiably infer that amongst all the remaining 

propenies, the propeny which is also found to have bœn considcred in other similar 

rulings, most likely encompasses the cause.79 Since this method yields probable 

judgments about the 'il/a, its authoritativeness is subsumed under the textually 

estabüshed authoritativeness of puln. 

AI.Qhazzill discusses qiyü II-sb.bah at length and dedicates to it a sizable 

portion of his large work ShifP a1-ghllll. As he himsclf acknowlcdges, it is impossible 

to offer a detailed and exhaustive classification of the arguments which are accepted as 

val id fonns of qiyis aI-sh.bah. Two examples are chosen to be discussed here in onier 

to provide sorne idea of aI-OhazzilI's conception of sh.bah. Lilce many of the examples 

about qiyis./-sh.bah which aI-Ghazziit discusses in aI-Musta#i and Shi~al-ghali/, 

the two chosen here penain to legal arguments which were familiar to al-Shafi'i. The 

fll'St of the two exarnples pertains ta the law of torts. It is established that the 

compensation (badal) for any major offense upon a human heing, whether this offense 

leads to the 1055 of Iife (hence badal is diyya) or Iimb, is to he imposed upon the 

agnate kinsmen (a1-Ciqi/a). On the other hand, the compensation for propeny damages 

or the payment of expiation (katrara) is imposed solely upon the culprit. AI-Ghazzili 

explains that the munisaba of the l'mt ruling is not intelligible, since according to 

accepted rational standards, it is more appropriate that the culprit alone he responsible 

for his own crime. Nevenheless, it is understood that the ruling of imposing the 

compensation upon the 'aqil. is attached (manütan) ta the fact that the crime is an 

offense upon a human heing and not property. Thus. it is inferred by qiyas.l-shabah 

that the indemnities for smaller offenses of this kind (qalil arsh a1-jiniya) are also ta be 

imposcd upon the 'iqil •. The opponents object that the compensation must he imposed 

upon the clan only when il is a large and burdensome amount (thus the opponent is 

suggesting a more specific 'ill.). AI-Ghazzali refutes this claim by showing that the 

ruling above remains applicable even when the compensation is distributed among the 
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clans of the accomplices in a crime, thus reducinl the œspective shares of each clan, or 

when the compensation is of small value as in the weJ'eleld of an embryo or alow 

priced slave.80 

AI-GhazzilI also considel'5 the inference on the basis of which the prohibition 

ofusmy in wheat is extended to other commodides to be a fonn of qiyls al-sIIlbah. 

The pertinence (munas.bI) of the prohibition of usury in wheat, he explains, is not 

intelligible. Yet, it is felt sttongly that the benefit of the ruling is related to the protection 

of sustenance (qawfm al-nifs). Bence, of all the propenies of WM!\t, ils edibility (IICm) 

or, 'le fact that it constitutes a staple nutriment (qüt) 8R the most relevant to the 

prohibition. This is unlike, for example, the fact that wheat is sold by measure (le.yl). 

Accordingly, the prohibition is extended to other commodities which are either eciible 

(such as salt) or constitute nutriments (dates, rice, etc.)81 

The oppanents object that qiyis a/-sbabah is arbitrary and insist that,only those 

properties whose pertinence to the ruting is manifest and well attested to, qualify for the 

status of the cause. Otherwise, they contend, every propeny can be claimed in sorne 

unknown way to encompass a benefit, since there is no objective demaracdon between 

shabah and fJUd. 82 AI-Ghazzili acknowledges that it is impossible to offer an abstract 

and exhaustive typology of the features that indicate whether a propeny which is not 

dircctly pertinent to the roling (ghayrmunasib) is fJUdl or shabahT. 83 This can only be 

detennined contextually. The difference between the two kinds of properties (shabah 

and fJml) docs not Ue in the essence (fi dhatihi) of either one of them. Nevertheless, in 

the case of qiyas a1-shabah, as in every other kind of qiyls, a 50litary scholar is entitled 

to follow the dictates of his probable judgment, if this judgment represents his best 

efforts and the result of his exhaustive plObing and selection (sabr tJflir) between the 

possible candidates for the cause.84 Admittedly, since the detennination of Cilla by 

sIIabah involves an element of diKretion, it is not possible for a jurist to produce 

decisive evidence to his opponents about the validity of ajudgment based upon qiyls 
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al-sh.bIII. 15 (The most that he cm do is describe the reasoning that lead tG bis 

opinion). For this reason, al-Ghazzlll recommends, jurists should not bc subjccted to 

the requirement (a1-mufll.ba) of adducing positive proof in suppon of their probable 

judgments (iqim.t al-dllniwj kawnihi muglJlllilMn 'Ilj al-,."ni), especially so, when 

these judgments are based on a method whose general validity is acœpted. Such 

demands impose undue hanlships upon jurists and supress reasoning and 

investigation.86 Instead, it shoulet he the convention (i#illtJ) of dialectical debates 

(jaJal) to have the oppanents (ll-klMpJJ) only responsible forchallenging or 

disproving unacceptable legal judgments. This arrangement would leaveroom for 

sound, probable judgments, while insuring that opinions which are based upon tard do 

not infiltrate the law, since such opinion can readily he subjected ta refutation (naq(l) 

and objection (mu'ara{la). 87 Without such an arrangement, a1-Ghazzi1l points out, 

jurists would not only have to set aside qiyis al-shabah. but al$O every qiyas in which 

the identification of the cilla involves an element of individual discœtion, such as qiyas 

al-munisaba and qiyasal-shabah. In tum, this would mean that the application of 

qiyas would have to he restticted to cases in which the 'illa is identified by the text, 

ijmac (al-mu~aththir), or by conclusive and exhaustive probing (al-sabral-qap' ).88 

1HE METiiOD OF PROBING AND SUCCESSIVE ELLIMINA TION: AL-SABR 

WA AL-TAQSïM 

As we have seen, the jurists defend the validity of qiyis al-shabah by arguing 

that the Middle tenus on the basis of which this fonn of qiyasl inferences are based 

exhibits $Oille relevance to the ruling. However, when the method of al-sabr wa al­

taqsfm is applied independendy, the exttacted Cilla nced not have a manifest 

relationship of substance to the roling. According to al-Rlzi, the method of al-sabr wa 

al-taqslm was imponed to law from theology.89ln this method the 'ill. is identified by 

probing and successively eUminating all but one of the apparent propenies of the roUng 
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that are marshalled as rival candidates for tbe status of the cause. We have already seen 

that this procedure is presupposed in the e:ul'lction of any till.. As Aron Zysow 

observes reganting the independence of thilS method: 

The pocess of identifyinl the C1I1,1e was a1wlys one of choosinl the 
best among the set of available altematives ... Hence it could he argued 
that the method of detennining the: cause was not al-SIM wall-taqsim 
but rather that al-sabr \VI al-tllqsïm was presupposed for the application 
of the other methods.90 

Al-OhazzlU, al-Rizi andal-Amidi, however, insist that aJ-sabrwl al-mqslm 

can he applied as an independent methool. These jurists argue that, the fact that a 

propeny of a ruling is the residual of a process of eUminadon from amonl several 

candidates for the status of the cause, corlstitutes stran, probable evidence that this 

property is the cause. A candidate property can he safely eliminated if the presumption 

about its causality is dispraved (ifsid). This can donc by showing, for example, that 

such a propeny exists in sorne instances without inducing the nding (naq(l ), or that the 

rolln, at hand continues to exist in the absence of this same propeny (eadam aJ-tB~thir) . 

However, the fact that a propeny docs not have a manifest pertinence to the rolinl 

(eadam al-munisaba) • the jurist5 assen" is not a valid basis for the elimination of this 

property. Resort to al-abr wa al-taqsim, as an independent method presupposes that 

the henetit of the rolin, is not apparent and that none of ils propenies has the feature of 

pertinence. 91 

The validity of applying the method of aJ-sabr wa aJ-taqsfm in individual cases 

rests upon establisbing IWO tbings: first, that the roling at band has a cause, and 

secondly, that this cause coincides widl one of the rival, individual (mufrad) and 

apparent (,ahira) propenies that are nc.minated as candidates.92 As al-Rizi explains in 

law, as in theology, the fonn of analytical reasonin, involved in aJ-sabr WB aJ-taqsim 

leads ta cenainty when the following t. \lnditions are fulfilled: on the one hand, the 

enumeration of the possible causes has to he exhaustive, and their division mutually 
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exclusive, and on the other hand, the eviclence about the validity of the individual 

eliminations bas to be conclusive. AI-GhazzIU admits that while such conditions are 

attainable in theology, they are rare in law.93 The inclusion of the cause aman, the 

enumented candidates can he ascenained, al-Rizi explains, only if these candidates are 

established conclusively by a clear texl or by an ijmac • For example, thm is a 

consensus among jurists that the cause of guardiansbip over young girls is either 

minority or virginity. The former possibility is rejected on the grounds of a tradition 

which stipulates that divorced young girls who are underage are responsible for 

themselves. Therefore, it is concluded that of the two candidates, virginity and not 

minority is the acrual cause of the mling. 94 An inference based upon al-sa br wa al­

taqslm is less cenain and more problematic to justify when the jurisl has to rely entirely 

on his own probing in enumerating the possible candidates for theoCause. AI-Rizi apdy 

labels this procedure as" dispersed division" (al-taqsim al-muntashir). 95 For 

example, there is no text or ijmic establishing whicb propcrties are relevant to the 

prohibition of usury in wheat. Nevertheless, the jurists ,on the basis of their own 

individual probing, may nominate the fealure of edibility (ta'm) salability and 

measurability as possible candidates for the status of the cause.96 

What is needed to provide a universaljustification for the method of al-sabrwa 

al-taqsim is the evidence in suppon of the two presumptions which underly its 

application. These are: fll'St, that each mtings has a cause, and secondly, that this cause 

is actually manifested in one of the apparent properties of the ruting , thus heing 

amenable to the intellect. The fll'St presumption, a1-AmidI argues, is validated by the 

observed character of Islamic revelation. The existence of a ruling without a cause is an 

observed rarity in law (a1-khuJuww Canha calA khilafi a1-ghalibi al-ma'liili min sharci al­

~kami).97 With regards ta this explanation, one may raise the following question: if 

none of the appmnt propenies of a ruling is understood on its own merles to be a 

cause, why is il then valid ta consider that the cilla must he identical to one of these 
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propenies ? The cause of a ruling has to be encompassed in one of the apparent 

propenies, a1-Amidl argues, because a law without a manifest cause (eill. ""ira) and 

an intelligible meaning (m.cn. matqül) is an ~ed rarity .98 However, as we have 

seen, the raison d"êtn: 1 of a1-sabr WI aJ-taqslm when it is applied as an independent 

method is to provide a fonnal procedme to identify ~ cilla when the ratio of the law in 

a given case is not apparent. Thus, al-AmidI's response st-mtS to contradict the 

presumptions underlying the application of this method. On the other hand, al­

Ghazzilf's justification of the method of sabr WlIl-taqslm pl'Ovides a more carefully 

fonnulated response to this question and one that is in line with the fonnal aspect of this 

procedure. In the example of u~~-y in wheat, and for that matter in ail rulings, al­

Ghazzili maintains, there must he a conspicuous sign (calima) that distinguishes the 

general applicability of the ruling from the specificity of ils locus (ta{lbulU majn) al­

~ukmj Can mawq;Cihi). 99 The nexus of the ruling in this case is evidendy more general 

than the particularcharacterestic ofwheat (aCammu min ism; al-bwri), because the 

prohibition of usury docs not disappear when wheat is reduced to bread or any other of 

its derivatives. 100 This heing the case. a jurist can attain probable know ledge about the 

cause by exhausting his effons in probing all the apparent candidates. 101 

A final note should he made before we terminate our discussion of this last 

method. As al-GhazzâU seems to concede in aJ-Mankhül, and as il is evident from al­

Rizrs treatment, the jurists do not prescrihe the method of al-sa br wa al-taqslm as a 

gencral procedure that can he defended universally and without reference to the specifie 

txamples which it is intended to lahel.102 In this sense. the adoption of this method in 

law, once again represents a process of rationalizing the existing legal arguments. The 

examples which are used in iIIustrating the rnethod of sabr WB aJ-taqslm predate the 

coinage of the technical name and concept for this rnethod. In this respect, it seems that 

this method is advanced to justify the several cases in the body of legal doclrine where 

the cilla docs not fall in either one of the two other fonns of q;yis mentioned above.I03 

S6 



<.. 

( 

As has becn mentioned earlier" al-Ghazzlll and al-Rizl both consider that the 

qiylsl inference is potentially demonsttative. Thus, they maintained that ü it is 

ascenained that a mting is established for a certain cause, it can be confumed that this 

same ruling prevails in ail proven instances of that cause. However, the jurists also 

maintain that it is very difficult ta identüy the cause of a ruling with certainty. This 

is the case even when the cilla is explicidy stated! For example, our three jurists 

assert that the textual statement, " wine is prohibited because of its intoxication 

(fJunimat al-khamru li-iskarihi) docs not conclusively indicate the prohibition of 

ail intoxicants. The grammatical construction of this injunction , they explain, docs not 

establish unequivocally that intoxication, as a universa1 propeny (cumiimal-iskir) • is 

the cause of prohibition in khamr. It is possible that the cause of prohibition is the 

kind of intoxication peculiar to khamr (khU$Ü$ iskir al-khamr) .104 Dnly a clear 

and unequivocal textual statement, such as "clllatu ~i al-khamri al-iskaru" , 

establishes conclusively that intoxication in general is a cause of prohibition. lOS 

However. in this case the prohibition of nabidh, and for that matter of ail intoxicants, 

would be inferred by deduction (istidlal) from a universal te"'tual norm, and not by 

qiyis. 106 AI-Rizi acknowledges that the fonner statement "~unimat al-khamru li 

iskirihi" produces the probable knowledge that ail intoxicants are prohibited, and that 

the consumption of intoxicating drinks mayentail other worldly hann. However, he 

maintains, it is not pennissible to extend the ruling of prohibition beyond khamr 

without the master textual rule establishing that it is obligatory to act 50 as to aven 

supposed harm. It is the existence of such a master rule that provides the evidence 

about the authoritativeness of qiyis. 107 How the jurists proved the existence of such a 

master rule will he the subject of discussion in the rest of this thesis. 
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REASON AND mE AUmORITA TIVENESS OF QIYAS 

Following what seems to have become the standard approach to the subject in 

Sunn! works of u,ül al-liqh, al-GhazzilI, al-RizI, and al-Amidl commence their 

discussion of the authoritativeness of qiyis with assessing the admissibility of the 

obligation of following the dictates of qiyis (jawiz al-ta'abbud bi al-qiyas). lOI Like 

the majority of qiyasists, our three jurists also consider that reason neither precludes 

nor necessitates the authoritativenness of qiyas., but only indicates that the occurence 

of this authoritativeness (wuqü' al-ta'abbudi bihi) is a possible event.109 On the one 

hand, the jurists oppose this to the position of sorne anti-qiyisists who held it to he 

impossible that God should oblige humans to follow the dictates of qiyis (inna l-Caqla 

y~ilu WUTÜda al-ta'abbudi bi al-qiyisi). On the other hand, they maintain that sorne 

anti-qiyifsists accepted the possibility ofthis obligation, but rejected qiyis on texrual 

grounds. Finally, according to al-Amidi and al-Ghazwi, a minority of qiyiisists, 

among whom al-Amidi mentions the MuCtaziiite jurist Abü l;Iusayn al-Ba~ri, argued 

that reason necessitated the occurcnce of the authoritativenessof qiyiis (al-'aqlu 

müjibun li wurüdi al-ta'abbudi bi aJ-qiyisi).110 

It is necessary to note that the jurists' classification of the different positions 

about qiyis is neither exhaustive nor docs it correctly characterize all the rational 

arguments which were advanced against qiyiis. The jurists consider every non-textual 

argument against the validity of qiyis to he an argument against the rational possibility 

of its authoritativeness. This latter group of arguments, however, logically and in 

actuality, constitutes onlya subgroup of the fonner arguments. To maintain that reason 

precludes the authoritativeness of qiyis is to put fonh the highly controversial and 

vulnerable claim-- especially when such a claim is viewed from the standpoint of 

Ashcarite theology-- that it is impossible for God to enjoin upon us the obligation of 

following the probable judgments of qiyis. As we shaH sec,only some of the 

arguments against qiyâs are tantamount 10 such an assenion. 111 The majority of the 
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arguments alainst q;yls are not antithetical tG the claim of the rational admissiblity of 

the authoritativeness of qiyb. Rather, theyare antithetical to the more straightforward 

claim of the actual validity of qiyls. Such arguments presuppose that qiyas has no 

foundation in the textual sources, and proceed (rom this to challenge the validity of 

theoretical presumptions which underly the application of this source oflaw.112 It is 

beyond the scope and aim of this thesis to verity the daims and arguments attributed ta 

the anti-qiyasists. Our main concem is to see how the jurist~ represented and 

addressed such arguments within their schcme of systcmatization, in a way that enabled 

them to rationalize q;yls, while acknowledJing that the basis of its authority is 

relvelation. 

Moreover, al-Ghazzili r.nd al-AmidI consider that every rational argument about 

qiyis is an argument about the necessity of its incidence (wuqüt). This is also 

incorrect especially with regard to the rational argument advanced by Abü al-l;Iusayn al­

Ba,ri. Al-Ba,ri himself is aware of the distinction between, on the one band, the 

daim that reason provides evidence about the authoritativeness of qiyis (yadullu CalA 

aJ-ta'abbudi) • and on the otber hand, the claim that reason necessitates this 

authoritativeness (yüjibu al-tatabbuda). Likc ail other qiyisists. aI-Bapi primarily 

asserts that the autboritativeness of qiyas is an event that is rationally admissible (inna 

al-'aqla li yuqabbilJu aJ-ta'abbuda bi al-qiylsi al-shar'ï),113 although, he states his 

position in characteristically Mu'tazilite ethical tenns. Funhennore, he argues 

expressly against the claim put fonh by sorne qiyisists. and which is that qiyis is a 

necessary and indispensible legal institution.114 Nonetheless, al-B8$ri also maintains 

that reason rrovides evidence about the actual occurence of the authoritativeness of 

qiyisi judgments.11S 

The three jurists insist that reason cannot establish the autboritativeness of 

qiyis. AI-Ghazzili even places the jurists who base the validity of qiyas upon 

rational evidence at par with the deniers of qiyas.116 However, although the jurists do 
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not claim that reason indicates the authoritativeness of qiy.s, chey are able in the context 

of their discussion of the rational arguments about qiyls to defend the rational 

character of this sourœ of law and to account for its problematic aspects. 

For the three Ashcarite jurists, the criteria of rational admissibility of any 

obligation were purely logical. It is admissible to have God enjoin upon us any 

obligation whose fulfallment does not entail an impossibility. An example of an 

inadmissible obligations, is the obligation of perfonning two contradictory actions 

simultaneously (istillilat al-ta IIfi bi aI-mustalJlIi li dhftihi ka al-jam Ci bsyna aI-(liddayni 

wa n~wahu).1l7 Shan of such impossible tasks, the occurenee of any other kind of 

obligation is an admissible event. This jurists deliberately omit any ethical 

consideration from the crieria for the admissibility of an obligation. Ethical 

considerations, the jurists repeatedly assen, have absolutely no bearing upon the 

assessment of the rational possibility of an obligation. God is neither rationally nor 

even morally bound to aet or establish his laws in a way that promotes or maximizes 

human welfare or avens their hann. The faet that an 'Jbligation is thought to be 

devoicl of any wise purpose or to entail a hann or an undue burden docs not constitute 

a -:.onclusive proof against the possibility of its incidence. 118 Nor docs the fact that an 

obligation is considered to be necessary to promote our benefit constitute a proof about 

the necessity of this obligation. As shall be seen, it is mainly such theological 

considerations that render the rational arguments ineffective in establishing or 

precluding the authoritativeness of qiyas. 

Inspite of such minimal criteria for assessing the possibility of legal obligations, 

al-Amidl and a1-Rizi both advanee positive arguments to suppon their claim about the 

rational possibility of the authoritativeness of qiyas. What is implicit in such 

arguments is an attempt to emphasize the reasonable nature of the obligation to follow 

the dietates of qiyas. Ali reasonable people, a1-Amidl explains, wou Id find il 

acceptable if God were to tell us, for example, that a judge is forbidden to rule when he 
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is angry, and then command us explicitly ta extend the prohibition to ail situations 5uch 

as hunger, exhaustion or thirst which rnay prevent good judgment. Similarly, God 

could prohibit the drinking of date-wine, Jchamr, and then request that the prohibition 

be extended to ail intoxicants, if it is strongly deemed that the intoxicating property of 

khamr is the cause of prohibition.119 Had the fulfillment of such an obligation been 

rationally impossible, il would not he deemed "good " to have such an obligation 

enjoined by l'evelation (Isw kins dhilika mumtani' an 'aq/an lamf fJasuna wurüdu aI­

sharc1 bi dhi/iks). 120 

Moreover, the obligation to follow the judgments produced by qiyis is 

compatible with our rational capacities. Any rational persan is able to infer hidden 

implications (aJ-m2d/ülat aI-gha:libs) from apparent indicants (al-imarat aI-fJi(lira) 

through proper "investigation and reasoning. 121 One is able to infer from seeing thick 

c10uds thal it is abou11o rain, and to predict that a cracked and slanted wall is about to 

fall. The same kind of reasoning can be applied in legal malters. When one considers a 

certain principle (ma'nâ) to be the underlying motive (da'i) of a legal ruling, one is 

lead to the supposition that thls ruling prevails in ail instances were the same motive or 

characteristic for which it is thought to be established recurs. l22 As put by al-Rizi , the 

sUPPOSiti01J of parity between the original and new case with respect to the cause 

necessarily produces strong probable knowledge (wajaba an y~$a/a r-annun) to the 

effeet that the roting of the a$1 prevails in the far'. 123 This knowledge, together with 

the knowledge that following God's laws avens hann while negleeting them incurs 

benefit, leads to supposition that following the dictates of qiyas avens harm and entails 

benefit. S:ince qiyas produces probable knowledge about olher worldly harm, the 

obligation 10 follow the dicta1es of qiyisi judgments is rationally admissible (inna aI­

qiyisa yufldu pUlna al-{larari fa wajabajawazu aI"'amali bibi). 124 However, the juri~t~ 

emphasize, that the fact that qiyis produces probable knowledge about other worldly 

harm docs not alone prove the authoritativeness of qiyls. In addition ta this. what is 
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nceded to ascenain the authoritaliveness of qiyls .is evidence to the etTect that it is 

obligatory to act 50 as to aven suPposed hann (wujüb al-i~titüi min 1I-t1.,..,; 11-

mlpJüni).l25 

For Abü I;fusayn a1-Ba$rf, such an evidence is conclusively fumished by 

reason. Reason necessitates the " badness" (and therefore prohibition in the 

Muctazilite eithical-legal scheme) of anything which is strongly supposed to encompass 

an indicalion of hann. The judgments of qiyas are authoritative sinee they eonstitute 

probable indicants about prohibition and otherworldy hann.126 Al·Ba~rI 

acknowledges that his opponents are entided to the question: " How can one affirm 

conclusively the prohibition of what is only known to he hannful by means of fallible 

probable indicants?" 127 In response, he restates that it is rationally obligatory to 

choose the course of action which is supposed to aven hann. 128 [n daily maners, 

reason indicates th~t il is obligatory to move away from beneath a cracked and slanted 

wall even though ones safety may actually he in having stayed and hann in having 

moved away.129 Probablejudgments areequaUy binding in religious matters as they 

are in daily matters. 

Among the three jurists, only al-Amidi cites and crltieizes al·Ba~rrs argument. 

However, his refutation is based upon Ashcarite theological and ethieal principles to 

whieh, il seems that al·Ghazzili and al·Rizi would readily subscribe. AI-Âmidi rejects 

al· Ba$ri's argument on the grounds that nothing is rationally obligatory, a principle 

which he summarizes in the rnaxim " al-'aql la yüjib ". 130 Since aets derive their 

obligatoriness exclusively from God's command, it is not possible to ascertain the 

obligatoriness of any action exeept by way of revelation.131What is obligatory is 

entirely contingent upon the volition ofGod and is, therefore, rationaly unpredictable. 

AI-Amidi does not deny that reason dictates that one should act 50 as to avoid a 

supposed harm. However, this docs not prove that this course of action is obligatory, in 

the strict Ashcarite meaning of obligatoriness. Since there is no necessary 
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conespondence between the dictates of reason and the volition of God. the judgments 

of reason have no epistemic value in detennining legal obligations. FoUowing the 

dictates of pmn is another obligation whose confinnation pends evidence from 

revelation. 132 

The only universal staternent that can he made regarding the authoritativeness 

of probable judgments in law is the following: it is rationally admissible that God may 

oblige us to follow the dictates of any kind of (JUIn. 133 However. there is no master mie 

that authorizes ail kinds of probable judgrnents in law.l34 The jurists are aware that any 

such universal claim can he refuted (manqü") by the numerous cases in which the law 

forbids following probable judgments even when cenainty is unattainable. As the 

opponents point. a judge is forbidden from accepting the testimony of a single witness, 

of slaves or of numerous women. although it is possible that such a testimony produces 

a probable judgment.13S It is also forbidden to eat any amount of meat if a smal) 

portion of it is helieved to he canion.136 More relevant ta the case of qiyas. it is 

forbidden ta follow the judgments indicated by independent considerations of welfare 

(aJ-ma$ilitl aJ-mursaJa), even if such considerations produce probable knowledge about 

the prevalence of a legal ruling.137 AI-Arnidi grants the opponents the validity of such 

ex amples. However, he maintains that they are not peninent to his own argument. 

since he is not c1aiming a universal rule of reason in favor of the authoritativeness of all 

kinds of ,.ann. Instead, he is only claiming that the authoritativeness of any kind of 

probable judgrnents is rationally admissible. 138 The final validation of a specifie kind of 

?JUIn is contingent upon confirmation from revelation. Conversely, the prohibition of 

probable judgrnents in the cases cited above is not dictated by rational necessity and 

does not prove the invalidity of ail kinds of pmn. Any such c1aim is refuted by the fact 

that the law accepts exercising ijtihld about the direction of the qibla. basing 

judgrnents upon the testimony of witnesses, and following the dictates of probable texts 

(a1-nu,ü, al-Iann;yya) and of solitary repons (lchabar al-ilJad).139 Therefore, al-
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Amidl maintains, the cases in which,."n is prohibited, are continaent incidents of 

revelation.l40 Similarly, the authoritativeness of,.ann in the case of qiyls is not 

dictated by rational necessity, but by virtue of its occmrence in revelation.I" 1 

The jurists al50 reject the justification of qiyls on the basis of the claim that 

qiyas is an indispensible legal institution. Sorne advocates of qiy~ argue that Ood 

could not have foregone this legal institution. Since thue are infinite number of legal 

cases, it is not possible to have the entire law stipulated by means of explicit texts. 

Therefore, qiyls is an inevitable supplement to the tcxtual sources. Al-Amidl and al· 

Ghazzitr respond to such an argument by defending the feasibility of having a 

comprehensive revelation. The law comprises finite classes oflegal cases, which 

include all the particular situations. Thus, it could have been possible to state the law 

textually, by means of universal statements that replate every class of legal ndings. 

For examplc. inslead of slating the prohibition of Jchamr only, God could have 

explicity stated the prohibition of all intoxicating drinks. In this case, what would be 

needed to extend the ruling to panicular cases (al-juz'iyyit a}-dikhilat ta~ta al-ajnisi 

al-kuHiyyaâ ) is not qiyis but deductive reasoning and ijtihid about the applicability 

of the texts (talJqiq al-manil). Thus, it cannot be a priori claimed that qiyls is 

authoritativc. 142 M<ROver, al-Amidi comments, the argument about the institutional 

ncccssityof qiyis is based upon the false theological supposition that God is morally 

bound to maximize human welfare by providing rulings for every legal case (tatmlm al­

~ukm li ku/li ~üratin).143 

However, even if the question of feasibility is set aside, al-Amidl maintains, the 

fact that the law is not comprehensive but only regulates panicular cases docs not 

prove the authoritativeness of qiyis. If there were no textual evidence about the 

authoritativcness of qiyas, il would have to be presumed that law was meant to be 

limited to the particular cases which are addressed explicitly, while the rest of the cases 

retain their status prior to revelation. This is the status of being devoid of positive legal 
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qualificadons.l44 The assumption that it is obligatory to provide positive judgments 

for every legal situ.don, upon which the claim of the insdtutional necessity of qiyls is 

based, al-Amiell argues, leads to inadmissible juridica1 conclusions. If this assumpdon 

were true, it wou Id be necessary to consider the probable judgments which are based 

on independent consideradons of welfare (al-mq6li1) aJ-mursala a}-JchaHyya 'an al­

ieôbar) to be also authoritative.145 The four sources oflaw, including qiyfs, al-Amidi 

explains, do not provide judgments for every legal situadon (pace al-ShifiCf's docttine 

of ali-comprehensiveness of the four sources of law). The authoritativeness of qiyis 

does nOI derive from any rational necessity, but from the evidence of revelation.l46 

The jurists cite the rational arguments against qiyls in the form of objections 

(mu'i'ra(lit) and refutations (nuqü(l)-- in most cases anonymous-- ta the claim of the 

rational admissibility of the authoritativeness of qiyas. AI-Rlzi classifies these 

arguments into several categories. In a separate group, he places the argument 

commonly attributed in the sources to the carly MuCwilite a1-N~ (d. cin:a. 220). 

This argument is singled ,out for heing a rejection of qiyis unique to the character of 

Islamic revelation. Those who rejected qiyis on more universal grounds an: 

classified into three groups: the l'mt , argued against the admissibility of,ann in law 

generallyand not only i" the case of qiyls. while the second group accepted,.ann 

only in the case of necessity and when certainty was not attainable. Thus, they rejected 

qiyis beeause its practice was not dietated by necessity. Finally, the thini group 

denied that qiyas produced probable knowledge, let alone cenainty.147 They 

challenged the validity of the IWO major theoretical presumptions undcrlying qiyas. 

which are first. that laws have causes and second, that these causes are accessible to the 

intellect.l48 The manner in which the jurists treated this aspect of the anti-qiyas 

campaign has already becn dealt with in pan in this discussion. As it has becn seen 

earlier, the arguments in the justification of the different methods of educing the legal 

cause constitutc an implicit response to certain aspets of the anti-qiyis opposition. 
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o Funhermore, a1though the accounts oflelal causality and ntionality that the jurists 

advanced wm: partly motivated by Ash'arite thcolOlÏCal concems, they can also be 

viewed to he pn:emptive of the anti-qiylsist critique oflegal causality. 

Sorne anti-qiyüists argued that il is inadmissible that Gad should oblile men 

to foUow their probable and fallible judgments in matters penaining to the other worldly 

welfare. There is no benefit in anyobligation that forces humans to indulge in 

ignorance and to judge matters arbittarily, without the ability to ascenain whether they 

are abiding by the Divine law or its very contrary .149 1t is inadmissible that God 

should infonn us about his laws by an inadequate and fallible tools of inference. Only 

certainty is tolerated in religion. ISO 

AI-Ghazzili and al-Amidi begin their response to this argument by rejecting hs 

theological prernise, namely, that God is obliged to promote and maximize human 

welfare (wujüb riciyati aJ-~JitJ WB aJ-B~J~ J.151 Even if the obligation of following 

the dictates of qiyis were proven to be hannful and un jus t, this would not preclude ils 

occurencc (wuqüC). Apart this necessary tribute to theology, the jurists tum to addrcss 

the genuine difficulties in accommodating the phenomenon of eoor and uncenainty in 

religion, in much the same manner as al-Shafi'I did before. In the case of qiyls. as in 

all cases of ijtihld, a jurist is only obliged to exercisc the best of his intellectual effons 

to arrive at a legal judgment. B y doing so, he fulfills the primary obligation of ijtihid, 

even ü he fails to discover the correct judgments of the case in question. Since the 

scholar is exonerated from any responsibility for the error which he may commit in 

exercising ijtihad, the obligation of following the dictates of probable judgments docs 

not entail any injustice. In support of their arguments, the jurists adduce the tradition: 

every scholar is right (leuJJ mujtahid mu~ib), which conforms to al-Shifi'i's thought, 

yet of which, as we have seen, al-ShifiCJ was unaware.t52 

Furthennore, the jurists maintain that the claim of the absolute inadmissibility 

of,ann in law, is flagrantly refuted (manqü"J by emperical evidcnce from revelation. 
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The law authorizes solitary reports, accepts passing judgments on the basis of probable 

testimony of witnesses, and enjoins ijtihld about the diRction of the qibla and the 

assessment of compensations. 153 Unlike a1-ShIfiCf, !ater jurists do not utilize such 

examples to establish the authoritativeness of qiyls, but only cite them in orcier to 

refute the claim that the authoritativeness of probable judgments in law is rationally 

inadmissible. 

The anti-qiylsists seem to have taken account of the empirical weakness in 

their universal claim about the inadmissibUity of JIlIn in law. Thus, while insisting 

upon the inadmissibility of the authoritativeness of qiyas, they also attempt to 

rationanze the other instances in law in which r-ann is authorized. One such argument 

which al-Rizi attributes to the ~hirites is based on the premise that God is morally 

bound to reveal the law by the best possible means of explication (bayln). God could 

have infonned Muslims about the rulings derived by qiyas, by means of texts which 

state the universallegal principles under which such rulings are subsumed (aI-tJUJ,il 

'alA ~iimi aJ-qawii'idi al-kulliyyati).l 54 That He did not do 50, and that He stated 

instead the rulings of particular cases only, means that He intended the law to be 

confined strictly to the stipulated cases. To say otherwise, would imply that God did not 

reveal the law by the clearest possible means of explication, which is inadmissible. US 

AI-Ghazzill and al-Âmidl cite an argument against the admissibility of qiyas of a 

similar impon. The anti-qiyasists argue that it is not possible that the Prophet would 

forbid usury only in the six stipulated commodities, if he had actually intended the 

universal prohibition of ail the other commodities, which the jurists regulate by qiyiis. 

Such indirectness and unclarity of speech is incompatible with the Prophet's 

eloquence. 1S6 The law pennits recourse to probable judgments, in detennining the 

direction of the qibla. and assessing compensations. only because it is impossible to 

:egulate the runngs of such cases by a universal texte Probable judgments in this case 

constitute the best available means of explication. 157 
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The qiyfsislS provide ample ft:spon5e ID this II'panent. The claim that Ood is 

obliged to revea1 the law by the cl~st meus of explication, they maintain, is easily 

œfuted on empirical grounds. If sucb a daim weœ valid. the Qw41n would not bave 

contained equivocal verses. 158 By the sune tolten, the entire law would bave been 

revealed by conclusive mutawaûr reportS instead ofbaving a considerable ponion of il 

based on individual ft:pons. 159 Indeed. Ood would bave had to create for humans the 

necessary knowledge (M-film aJ-(lrirl) about the Iaw. 160 The fact that qiyls is a 

form of explication (Nyln) is sufticient to render the authoritativeness of qiyls 

admissible, even though qiyasl judgments are admittedly of a lesser darity than other 

possible and conclusive means of explications (al-bayln al-q.IfC). 161 

Moreover. there may be spiritual and social benefits to having people research 

the law by qiyis and ijtihad wbich outweigh the advantages of clear explication. 

When ajurist researches the law faithfully, he obtains the other worldy reward 

appointed for self-exenion and deliberation in religious matten. Funhermore, when 

men participate in fonnulating the law. they are more eager ta abide by the dictates of 

their deliberation. The clement of deliberation helps in keeping the law flexible, vital 

and pertinent (tabqj al-shari'atu mustamimtan gha(l(latan faTÎyyatan). 162 

In anotherobjection. the anti-qiylsists appeal ta ajuridieal principle accepted 

by the Sunni jurists. The cases whieh are not addressed by revelation. they assen, ean 

he safely presumed to retain the original status prior ta revelation, that is, the status of 

heing devoid oflegal qualifications.l63 Thus, tbey maintain, it is not admissible ta 

repeal the original presumptions of non-prohibition (al-mdl al-B$li) in favor of the 

judgments of qiyis. sinee cenainty is not ta be overruled by probable judgment. l64 

AI-Amidi and al-Rizi treat tbis argument as if it were set against the rational 

admissibility of qiyas.165 Once again in refutation of their opponents claim, they point 

out to the numerous cases in whicb the law authorizes probable judgments. 

Furtherrnore. although the individual qiylsl judgments are probable. al-Ghazzill 
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explains, the validity of the authoritaâveness of such judgments is conclusively 

indicated by n:velaâon. It is only because of this fact basis that the jurists n:peaI the 

original ~surnpâon with the probable judgments of qiyls. 166 

The specifie technical criticism of the individual features of this composite 

source of law are argulnents of a later period in the controversy about qiyis. An early 

argument which is associated with the Mu'razilite aI-N~ n:presents a less tcchnical 

and anatomized, yet fuller, attack on the crux of the analogical procedure entailed in 

qiyïs. The procedure of qiyls, aI-N~m is said ta have argued, rests on the rule of 

reason which dictates assimilaâng the judgments of similar cases, and düferentiating 

between distinct ones.167 Therefore, the claim about the validity of qiyis 

presupposes that the rationality of the individuallaws is accessible ta human reason and 

that the divine law is rationally structured. Howevcr a1-N~ denies the validity of 

both of these claims in the case of Islamic l'evelation. In Islamic revelation, aI­

Na~~m is said to have conteded9 the rationale rulings is inaccessible to reason. For 

example, it is not intelligible why the law prescribes soil for the perfonnance of 

ablution, or why parriculardays of the year and not others are deemed Sacred,l68 

Funhermore, the law is characterized by inconsistencies that contradict the rules of 

analogy. The law distinguishes between the waiting period (Cjdda) of a divorced 

woman and a widow, athough the supposed rationale of instituting a 'vaiting period, the 

test for pregnancy, is the same in bath cases. ft forbids one from glancing at the face of 

an old free wornan, yet permits gazing at the face of an attractive young female slave. 

On the other hand. the law a1so assimi!ates between the ruling of different cases. Thus, 

il designates capital punishment as common penalty for homicide, adultery, unbelief and 

negleet of prayer. The character of Islamic l'evelation precludes the extension of the 

law by analogical inference,169 

AI-ÀDÙdI responds to al-NaP,im by rejecting the claim about the imtionality 

of the examples provided. AI-N~m has failed ta sec the true relevance of the law 
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rulings of the cases cited. 11O On the other hand. al-RI71 and al-Ohazzill acknowledle 

that me œvelation con tains a number of mUnis whose ratio is not intelligible and 

which may have been established arbittarily or for the purpose of instituting obedience 

(talJaIckum wa tatabbud).171 Precisely because ofthis œcognition, al-Ohazzilt explains, 

the jurists œstrict greatly the application of qiyfs in the area of rituals (al-cibfd't), 

white pennitting its applications in laws regulating practical affairs. In the latter 

domain, it is known by abundance of circumstantial evidence that laws are established 

for intelligible reasons and are based upon considerations of worldly welfare. 172 The 

examples cited by al-Na~, al-Rizi asserts, are rare exceptions in the law. Their 

existence is not sufficient to undennine the epistemological strength of qiyfsf 

judgements, just as the validity of our inductive association of clouds with rainfall, is 

not challenged by the rare cases when clouds do not bring fonh rainfall. 173 

The opponents raise another challenge to the validity of qiyisi inferences 

which is based on the critique of the character of legal cause. The legal cause, they 

assen. docs not necessitate its ruling. The detenninant of the textual roling is not the so 

called cause, but the divine commando Funhennore, legal causes cannot he considered 

as real causes since they are seperable from their rulings; prior to revelation there were 

no legal rulings inspite of the existence of their causes. This is in contrast to rational 

causes (al-cilal al-caqliyya) which cannot be seperated from theirrulings (yastatJII 

inJikakuhfcanalJkimiha.). The following example is standardly cited; sinee mobility 

(al-lJaraka) is the cause (maCnA) of a thing heing in motion, wherever the macnA of 

motion exists, the judgment of movement is confirmed. Thus, while causal analogy is 

valid and reliable in theology, il is inapplicable in law, because of the difference in the 

nature of causes in both domains. Since the legal causes docs not liroduce its roling in 

the first place, il is completely ineffective outside its textual context, hence the invalidity 

of legal qiyis.t 74 
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AI-Amidl and a1-Ghazzill do recognize the distinction between legal and 

theological causes. However, they maintain that this has no bearing upon their 

assenion about the admissibility of qiyas, since they do not ground the validity of qiyas 

in the character of the legal cause. Instead, they claim thfit the legal cause is only an 

indicant (imira) or sign (calama) and that it is admissible that God could enjoin upon 

us to follow the judgments indicated by such signs.17S 

As we have seen. in their treatment of the rational objections to qiyas, the jurists 

repeatedly assen that the authoritativeness of qiyas is neither self-constituted nor 

establishcd by reason. Reason only indicates the admissibility of the authoritativeness 

of qiyis. The Ictual validity of qiyiis derives from its sanction by revelation, and in 

this respect the judgments of qiyas established by divine designation (lIukm bi al-

ta wqili al-m~{li). 176 That they are extracted by a delegatcd human authority should 

not obscure this facto Whether the jurists were able to support their daim about the 

textual foundation of qiyiis will be our concem in the next chapter. 
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1 " AI-qiyasu ~amlu ma~lümin lai. malJümin fi ithblti ~ulcmin lahums, aw nafyihi 
lanhwna bi amrinjami~ in baynahwna •. " AI-Amidl and al-RIzl' criticize sorne aspects 
of this definition but consider that it provides adequate description for the procedure 
entailed in qiyis; sec Fakhr al-Din al-Rizi, AI-M~,üI fi lilm aJ-u$ü1, ed., Tlha liber 
Fayyi4 al-cUlwini (Saudi Arabia: Matbacatjamicat al-imim Mul:tammad bin Sacüd al­
islimiyya, 1980), Vol. U, pan.ii, pp. 9ff; Say{ al-nin al-Arnidi, AI-JlIIcim fi U$m al­
atJkim (Cairo: Matbacat al-macirif, 1914), Vol. m, pp. 266ff; Abü Ijlmid al-Ghazzili, 
Al-Musm,fJ min ~iJm aI-u,w (Baghdad: Malbacat maktabat al-Mutllannà, 1970), Vol. 
D, pp. 228-9; see also ShiIP al-ghalll fi bayan al-shsbah ".~ al-mulchll wa masllik aI­
(BlIn. ed.,1;Iamd cUbaid al-Kubaisi (Baghdad: al-Irshad Press, 1971), p. 19. 

2 AI-Ghazzili, Shita'. p. 19. 

3 Ibid., p. 19; this is made clear in the distinction al-Ghazwi dra ws between qiyis al­
'ina and qiyis aI-shabah:" ma'nà aI-tashbihi al-jamçu bayna al-Iri wa aI-a$li bi 
W8lfin ma' al-ictirïfi bi anna dhilika al-wa,fi laysa cillstan li aI-~uJani bi khilafi qiyssl 
al-Cillati fa innahujamcun bima huwa ci/latun li al-~ukmi. ", al-Ghazzili, a/-Musta,fà. 
Vol. n, p. 311; the middle tenn is a cilla, al-Ghazzili explains, when ils peninence 
(munisaba) to the'benefit behind the ruling is intelligible, p. 310; however, al-Ghazzili 
is inconsistent since he applies the tenn cilla in several cases to the middle tenn in the 
analogical inference, even when it does not represent the aelual ratio, sec ShifiI', pp. 
454-6; sec our discussion of the epistemology of the cause below. 

4 AI-Arnidï and al-Rizï do not oppose qiyis al-cilla to qiyis aI-shabah. Instead they 
consider every qiyis to he centered around the detennination of the Cilla, but that the 
'ina may he discovered by different means, such as aI-shabah, al-muni saba. al-sabr, 
see al-Amim, al-~am, Vol. IV, p. 5; al-Rizi, al-Ma~lüI, Vol. n, ii. p. 191; sec the 
discussion of the episternology of the cause below. 

5 "Ithbitu mithli ~ukmi ma'lümin li maclümin ikharin li ajli ishtibihihima fi c mati 
al-~ukmi cindaal-muthbiti," al-Rizi, al-M~,ül. Vol. Il, ü, p. 17; for a similar 
definitions sec al-Amidi, al-lfJkim, Vol. nI, p. 273. 

6 AI-Ghazzili. Shifi:l, p. 19. 

7 Sec al-Ghazzili, aJ-Musta,fi, Vol. II, pp. 287-8; al-Arnim, al-~im, Vol. IV, p. 2. 

8 AI-Ghazzili, aI-Musta~fi, Vol. U, p. 281. 

9 Ibid., p. 281. 

10 AI-Arnidï, aI·~iim, Vol. IV, p. 2; al-GhazzâlI. aI-Musta$fà, p. 281; elsewhere in al­
MustapA, however, al-Ghazwï argues that the a fortiori inference involves qiyis and 
is notonly Hnguistic. sec Wael Hallaq, "Non-Analogical Arguments in Sunni luridical 
Qiyis," Arabica (Forthcorning), pp. 8-10. ft seems that in his treatment of the 
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authoritativeness of qiyas, a1-0hau.lli is more concemcd with identifying the standard 
qiylsi procedure than with characterizing the • fottiori argument. Al-Uzi also 
subsumes the If fortiori infcrence under qiy.s. However, he considers this kind of 
qiyls to he c~nclusive since both the tilla of the.p as weB as the existence of the 
tilla in the far' arc known with certainty, see al-Rlzi, al-MatJ,ül, Vol. n, ii, pp. 170, 
172-3. 

Il AI-Ohazzili, al-Musta$fi, Vol. n, pp. 283-4. 

12 Ibid., p. 283; see also al-Arnidi, al-~fm. Vol. IV, p. 2; al-Rlz:ï, a/-MalI#Ü, Vol. n, 
ii, p. 174. AI-Ghazzili also refers ta this procedure as the redaction or abstraction of the 
nexus: tJmq~aJ-mani, or tJJjridal-manif, a/-Mus.a. Vol. n, pp. 230, 28S 

13 AI-Amidi, aJ-/lIkim, Vol. IV, p. 2; al-Ohazzill, .l-Mus,.... Vol. D, p. 283. 

14 AI-Rizi, al-M;ü.J$üI, Vol. D, ii, p. 29. 

IS "Fa inna idha ra~ayni al-lJukma lJa$i1an fi $üraôn mU'ayymatin, thumma qimat a/­
dala/atu talA inna al-mu'aththira fi dhàlika al-tJukmi huwa al-wa,fu al-fulaniyyu, 
thumma qiiinat al-dala/atu talA inna al-wa$tiJ tJa,ilun fi hadhihi al-$ürati aJ-thaniyati. 
lazima al-qa,tu bi lJu$üli al-lJukmi fi a/-$ürati al-thaniyati, "Ibid. pp. 451-2, see also pp. 
28-9. 

16 AI-Ohazzili, al-Musta$fi, Vol. n, pp. 278-9. 

17 AI-Rizi, al-MalJ$ü/, Vol. n, ii, p. 168, also pp. 22-3; al-Amim, al-/lIkam, Vol. IV, 
p. 81; al-Ohazzili, al-Musta$fi, pp. 274,276. 

18 "Inna al-qiyisa innama yuta$Bwwaru li khu$ü$i aJ-na'$i bi ba'(li majiri a/-~uJcmi WB 

kullu ~ukmin quddira khu$ü$uhu fa tatmimuhu mumldnun fa law tamma Jam yabqA li 
al-qiyasl majilun, " al-Ohazzili, a/-Mus~fj, Vol. II, p. 238. Thus, the jurists were 
aware that the inhcl'ent probability in legal analogy is not due ta its logical structure but 
rather to the uncenainty in ils premises and that , as put by a modem scholar, " 
analogical inference gocs back to syllogism and has no speciallogical structure of ils 
own," J. Horowitz, Law and Logic: A critical Account of Legal Argument (Wien: 
New York, 1972), as cited by Hallaq, "Non-Analogical Arguments," p. 29. For al­
Ghazzili's treatmcnt of the logical fcatures of analogy, sce this article especially pp. 16-
20. 

19 AI.i.midi, aJ-Jpkam, Vol. l, p. 182; al-Ghazzili, aJ-Musta~li, Vol. l, p. 63. 

20 AI-Ohazzili, al-Musta$fi, Vol. Il, p. 280, also p. 238; al-Amidr, al-~am, Vol. nI, 
p. 355, also Vol. IV, pp. 25-6. 

21 AI-Amidi, al-/lIkim, Vol. l, p. 181-3; al-Rw, al-M;ü.J$ül, Vol. l, i, p. 139; al· 
Ghazzili, al-Musta$fi, Vol. l, p. 93-4, Shifj:l, p. 145. 

22 AI-Rui, al-MII.fJ$ü1, Vol. n, ii, p. 179. 

23 AI-Amidi, aJ-~kam, Vol. lU, pp. 289,346, also Vol. IV, p. 26. 
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24 Ibid., pp. 411. 

25 " ... bi fJubni al-ittillqi wa a1-wuqü'; minghayri wujübin, "ibid .• p. 411. 

26 Al-Uzi, al-MafJ,ül, Vol. n, ii. pp. 184-9. The representation of the MuCtazilite view 
about the nature of the legal cause in tlae AshCarite sources is, as it seems to me, 
imprecise and unreliable. Both prominent Muctazilite jurists-theologians, al-QI~i c Abd 
al-Jabbir, and Abii l;Iusayn al-BIftI distinguish between legal and theological causes, 
and affirm that legal causes do not necessitate their rolings, sec al-QIdi 'Abd al-Jabblr, 
a1-Mughni fi abwib al-tawfJïd wa al-'alIl, cd. Ibrihim Madkür (Cairo: al-DI!' al­
Mi,riyya fi al-ta~lïf wa al-taJjama, n.d.), Vol. xvn, pp. 278,282, 286ff; Abu l;Iusayn 
al-BBFi, al-MuCtamad fi ulül al-tiqh, cd. Muhammad Hamidullah, Ahmad Bem and 
HasanHanafi (Damas: Institut Français, 1965), Vol. Il, pp. 701, 714-5; sec also Robert 
Brunschvig, fi Rationalit~ et tradition dans l'analogie juridico-religieuse chez le 
mu'tazilite CAbdal-9abbir," Arabica. 19 (1972), especiaUy, pp. 218-9; R.M. Frank, " 
Several Fundamental Assumptions of the B .. School of the Muctazila," Studia 
Islamica, 33 (1971), especially. p. 15, line 13ff. It scems that thejuristsconfused 
between the Muctazilite doctrine of the existence of universal ethical values and the 
doctrine of the necessitating character of the causes of panicular legal rutings. 

27 AI-RizI, al-MatI,ül, Vol. n, H, p. 190. 

28 AI-Ghazzilï is aware of the theological problems inherent to attributing a motive to 
God's laws. and indicates this by acknowledging that the opponents could rai se the 
following objection against speaking of th motives (bi'ith) of the law: "wa qawlulcum 
ithbitu al-fJukmi 'al. wifqihi talbisun idh ma'nahu innahu taqi(lA a/-~ukma bi­
munisabatin wa bacatha al-sharea calA al-~ukmi fa ajiba bacithahu wa inbacatha calA 
wifqi ba'thihi wahadhitapakkumun," al-Mustalli, Vol. n, p. 299. 

29 Ibid., pp. 237-8. In Shifi' t however. al-GhazzilI accounts for the rationality of the 
law. and the fact that the laws aœ observed to serve human benefits. in the same manner 
adopted by al-Amidï. sec Shifa', pp. 162,204. 145. 

30 Qur~in 17:78. 

31 AI-Ghazzili, Shi Iii', 145. 

32 "Al-cillatu a/-jiml'atu in kiinat mu'athiratan aw munisibatan 'urifat bi ashrifi 
liliitihi wa aqwihi wa huwa al-tacthiru wa al-munisabatu düna aJ-akha$li wa al-a'ami 
alladhi huwa al-iltiriidu wa al-mushibahatu, " al-Ghazzilï, a/-Mustalfâ, Vol. D, p. 310 

33 See ibid •. p. 310; al-Razi, a1-MatJ$ül, Vol. II. ii, pp. 202, 302. 

34 " Inna al-wa$fa la yu'athbthiru fi aJ-fJukmi illi li ishtimilihi ta/Aja/bi nalcin aw 
daPi ma~lI17'aân, fa kawnuhu 'illatan mu callalun bi hidhihi aJ-pikmati, " a1-Rizi, aJ­
Ma~lüI, Vol. II, ii p. 397, also p. 387. 

3S AI-Amim. a/-Jpkam, Vol. IV, p. 27. 

36 AI-Ghazzili, a/-Musta$fi, Vol. II, p. 279. 
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37 Sec for example Aron Zysow's discussion of the controvcrsy between the l;Ianafite 
and ShifiCite jurists about their respective doctrines of " appropriateness" (munasaba) 
and "cffectiveness" (taethir), " The Economy of Certainty: An introduction to the 
TypologyofIslamic Legal Theory, " PhD Di.nation (Harvard University, 1984), 
pp. 335-64. 

38 Al· Ran, a1-MatJ,ül, Vol. n, ü, p. 282; a1-Ghazzill. Shifl~, 194-5; al-Amidl, al­
l~kim. Vol. DI. pp. 413.428. 

39" fnna ml phan ta~thiruhu bi it;laf.ô al-~ukmi il.yhi fa huwa 'iNatua nasaba aw lam 
yuni'-sib, " al-Musta,a. Vol. n, pp. 294-5, a1so 291; sec also ibid., pp. 291-2,294-5, 
Shili'. 147-48; for similar statements by other jurists sec aI-Amidi , al-~im, Vol. DI, 
p. 378-80; aI-Razi, al-MatJ~ül, Vol. II, H, p. 200. 

40 AI-Arnidi, al-1fJlcam, Vol. nI, p. 289; aI-Rizl, al-MafJ,ül. Vol. II, ii, p. 397. 

41 AI-Arnidi, al-/lIkam, Vol. In, p. 291. 

42 "Fa innanaktaf'i bi ma'rifaô al-(lilbip wa ma'rifad a~li i~ômiili al·~ikmati lighayra, " 
Ibid. p. 294; see also al·Rizi, aJ·MaIJ,ül. Vol. D, ü, p. 395. 

43 Al-Amidi, al-/lIkam, Vol. In, p. 290-5; al-Razi, al-MatJ,w, Vo~. Il, ii, pp. 394-8. 

44 Sec Wael Hallaq, "Considerations on the Function and Characterof Sunni legal 
111eory, .. Journal of the American Oriental Society, 104 (1984), pp. 679-89. 

45 The jurists provide diffcrent definitions of al-munasib. According ta al-Arnidi, it is: 
wa,fun #/Jimn mun{labifUn yalzamu min tarti."i al-l1ukmi cali wifqihi hu~ü1u ma 
}'a,lu~u an yakana maq,adan min sharci dhiili1ca al-l1ukmi", al-lJ)kam, Vol. In, 388-9, 
for aI-Ghazzili: ma huwa 'ali minhiIji a/-ma~Jj~i bi l1aythu idhiI u{lifa ilayhi a/-pukmu 
intadbama, " al-Musta,fà. Vol. II, p. 297, al-Rm, huwa a/ladbï yuf(Ü ilà mi yuwatiqu 
al·insana ~,ilan wa ibqa'1IJ," al-M~,üI. Vol. n, ii, p. 218. As Aron Zysow 
observes, " although in keeping with their interest in the cause. the Muslim jurists refer 
to the appropriateness of the cause to the qualification, more properly what is 
appropriatc is the regulation of the cause in the light of a particular purpose, Il Zysow, 
" Economy, " p. 339. 

46 AI-GhazzaIi, ~hifiJ, p. 145. also al-Musta~fj. Vol. II.297; al-Rizi, aJ-Ma~~üI. Vol. 
Il, H. p. 226; al-Amidi, al-~im. Vol.llI, p. 407. 

47 AI-Ghazzili, al-Musta$fi, Vol. II. p. 297; similarexamplescited by al-Arnim, al­
/Pkim. Vol. Ill, p. 408-09; AI·Razi, al-Ma~~ül, Vol. n, ii, p. 227. 

48 Sec a1-Ghazzili, al-Musta,fA, Vol. II, p. 303. 

49 Ibid .• p. 298; al-Amidi, al-~kim, Vol. III, p. 407; al-Razi, al-M~~üJ, Vol. n, ii, p. 
232. 

50 Sec al-Ghazzili, al-Musta~fj, Vol. II, p. 298. 
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51 Ibid., p. 301. According to al-GhazzilI. this objection is raised not only by the anti­
qiylsists but also by the J:lanafites who insisœd upon the exclusive validity of their 
doctrine of effectiveness (tII#fhir). According ta this doctrine. the fill. cannot be 
established by rational means. It has ta be related directly or indirectly \ 0 causes which 
are textually validated. According to al-Ohazzlli. a leadingl;lanafite jurist, Abü Zayd al­
Dabbüsl (d. 430), argued that without textua1 evidence attesting ta the validity of the 
cause. the determination of the fill. would he based merely on the subjective whims of 
the heart and the mind (innahu yarj.eu il. qubüli Il-qtibi WI ,."".fnin.ti ti-nif si). 
ShifP. p. 146; sec al50 al-Mustl,ti. Vol. Il, p. 299. For a discussion of the doctrine 
of effectiveness as an 'implied critique' of the method of mun.lM. sec Zysow, " 
Economy. " pp. 347-64. However, as Zysow observes. the J;lanafite doctrine of 
effectiveness represents itself an attempt to answer one of the cudinal arguments of the 
anti-analogists. Some anti-analogists argued that since the rationality of the Divine law 
does not conform to human rationality, it is not possible to grasp legal causes by 
reason. Thus, il is not possible to practice qiyü. see ibid., pp. 363-4. AI-Ghazzili 
considers the argument atttibuted ta al-Na~ (sec below, p. )to be essentially a 
critique of the method of munisaba. Shifi~, pp. 288ff. 

52 Sec al-Ghazzili, al-MustaIiA, Vol. II, p. 299. 

53 Ibid., sec also, Shifi~, p. 200. 

54 AI-Ghazzilï, al-Musta~fà, Vol. II, p. 300. 

5S "Inna al-wahma 'ibiratun 'an mayli al-naisi min ghayr; sababin murajjil)in wa a/­
,anna eibaratun ean al-mayli bi al-sababi, " ibid., p. 302. 

56 Ibid., p. 304. 

57 "La nunkiru annahu yajum an yakiina labu ghara(lun siwA dhalika, lildnnahu 
tajwizun marj~un li yaq(latJu fi dhalika al-~anni al-ghaJibi, " al-Rizi, al-Mah~ü/, Vol. 
II, ii, p. 245; see for similar statements aI-Ghazzali, al-Musta~tl, 303-4; al-Âmidi, al­
/llkim. Vol. DI, pp. 407-8. 

S8 "Gha/abatu al-~ni fi kulli maw(lifin tastanidu 'ilA mithH hadhi al-wahmi wa 
taftamidu intifi'a al-~uhüri nma'nn alcharin law ,.ahara la bafUlatghalabatu al-pnni wa 
law futi~a hidha al-bibu lam yastaqim qiyisun." al-Ghazzali, al-Musta~fi, Vol. II, p. 
301. 

59 Ibid., pp. 304-5. 

60 "Innahu al/adhï yuf"i iià mi yuwatiqu al-insina ta/;I~ïlan wa ibqa~an [huwa) qa wlu 
man yueallilu al)kiina Alliihi ta Ci/A bi al-~ikami wa al-ma~i~i, " al-Razi, al-Ma/;I$iil, 
Vol. n, H. pp. 218-9. 

61 "AI-wajhu al-Mini an nusallima anna af cala Allahi ta 'ilj wa al)kimihi yamtaniCu 
an tJJkiina mu'allalatan bi al-dawifi wa al-aglua"i, wa ma' hidha fa naddacl inna al­
munisabata tufidu ~anna aJ-fi/Hyyati" • ibid., p. 246. 
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62 The concept of custom of social and historical custom is utilized in the justification 
of the authoritativenss of consensus, see Wael Hallaq, "On the authoritativeness of 
Sunni Consensus," International Journal 01 Middle &st Studies 18 (1986), pp. 437ff. 

63 AI.Rizi, al-MalI,ül, Vol. n, U, p. 247. 

64 Ibid., p. 219. 

6.5 Sec Endnotes 34, 35 above. 

66 Al.AmidI, al·/lIkam, Vol. IV, p. 425; al·Ghazzilr, al-Musœ,fj, Vol. n, p. 323. 

67 AI-Ghazzilï, a/-Musm,n. Vol. n, pp. 23()..1. The procedure identificd with qiyls 
involves the extraction and detennination of the" nexus': talchrij al-manif, see ibid., p. 
233. 

te AI·Amidï, al-/llkam. Vol. IV, p. 424; al-Ghazzili, aI-Musta,fi, Vol. Il, p. 323; al­
Rizi, aI-M~,ül. Vol. II, ii, p. 279. 

69 AI-Amidï, aJ-~kam. Vol. III, p. 242; see al-Ghazzili, al-Musm,fj, Vol. Il, pp. 323-
4. 

70 As we have explaincd before, a1-Amidi and al-Rizi refer to qiyas al-shabah as the 
qiyas in which the 'iUa is detennined by the method of shabah. In this case, they use 
the tenn 'illa in the sense of the middle tenn in the analogical inference and not the 
ratio. They oppose qiyis aI-sh.bah to qiyis al-muni saba. and consider the se two to 
be subsumed under qiyis aJ·'iHa. For al-Ghazzili, since middle tenn in qiyas al­
shabah is not pertinent (munasib) to the ruling, it docs not constitute a 'ill.. Thus he 
opposes qiyasal-shabah to qiyas aI-'illa, sec al-Musm,là, p. 311. 

71 This is al-Âmidï's definition which aIso summarizes what is staled by the other two 
jurists, aJ-~kim. Vol. In, p. 425; Sec al-Rizi, al-Mafl1w, Vol. II, ii, 279. 

72 AI-Ghazzali, a/-Musta,fà, Vol. Il, p. 310. 

73 Ibid., p. 312; a1-Ghazzili spends a considerable section of Shifi' arguing that the 
early scholars, such as a1-Shafici and Abü aanifa, frequently based theiropinions upon 
qiyas aI-shabah. without recourse to investigating the actuall3tios of the Iaw. 

74 As a1-Ghazzili explains a propeny is characterized by flITd when the ruling is found 
to exist whenever this property exists: ma'nA aJ-tanl al-salama Can al-naqçl. In this 
respect, fard is a prerequisite for every cilla. A property cannot he a 'illa if il is 
proven to exists without bringing about its ruting, sec aI-Musta1ta, Vol. n, p. 310. In 
this context. however, what the jurists mean by wa,1 {ardi is a propeny which is found 
to exist with the ruUng but which has no relationship of substance to il, sec ibid., pp .• 
306-7. 

7S AI-Amidï. al-flJkam, Vol. III, p. 426; al-Rizi. a/-Ma~,ül. Vol. II, ii, pp. 278-9. 

76 AI-AmidI. al-/fIkam, Vol. III, p. 427. 
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77 Ibid., p. 428; sec also a1-RIzi, al-MafJ,ül, Vol. n, U, pp. 277-8; a1-Ghazzllt, .1-
Musta14 Vol. D. p. 311. 

7. Al-Amidi, al-~Im, Vol. m, p. 426; see also al-Ghazzlli, Il-Musœ,a, Vol. D, p. 
311. 

79 AI-Rizi, al-MatJ~ül, Vol. D, Ü. pp. 278-80; al-Amidi, al-$fm. Vol. DI, pp. 427-8. 

80 AI-Ghazzi1I,Il-Mustlfpa, Vol. D, p. 313, Shi,." pp. 329, 3». AI-ShIfiCf cites a 
similar example in his discussion of the application of qiyls, sec Mubammad ibn Idris 
al-ShifiCï,Il-Risfla, ed. Al,tmad Mul,tarmnad Shlldr (Cairo: Malbaclt MUfllfl ai-Bibi 
al-l;Ialabi, 1940), pp. S37ff. 

81 AI-Ghazzili, Il-Mustapj, Vol. m, p. 313; in Shifl~. al-Ghazzlli discusses at length 
the difference of opinions belWccn Milik, Abü l;Ianifa and al-Shlfici, reluding the 
cause of prohibition of usury in the six commodities mentioned in the tradition, sec 
Shifi~, pp. 332-47. However regardless of the disagreement between these jurists, al­
Ghazzili maintain, theyaU accepted causes which are not peninent (la tunisib), and 
based their opinions upon qiyis al-shabah. 

82 Ibid., pp. 369, 370. 

83 Sec al-Ghazzili. al-Musta,fi, p. 321; Shifi'. p. 319. 

84 AI-Ghazzilt, Shifi~, pp. 319-21, sec also al-MuSfllli. Vol. Il, p. 312. 

85 " Ammi al-muni~ fa li yumkinuhu iqifmata al-dalili 'alayhi 'alA al-kha,mi al­
munkiri, Il ibid. p. 31 S. 

86 Ibid., p. 316. 

87 Ibid., p. 316; this is where the methods to test the cilla come into play, for a 
discussion of these methods sec al-Rizi, al-MatJ,ül, Vol. D, ii, pp. 321-78. 

88 Ibid., pp. 318-317. 

89 AI-Ghazzili, al-Mankhül min 'ilm al-u,ül, ed. Mul,tammad I:fasan Hlm (n.p. , n.d.) 
p. 350; sec also al-Rizi, al-MatJ,ül, p. 299. 

90 Zysow, " Economy," p. 367; see for example al-Rizi's and al-Amidi's general 
justification of shabah and the examples mentioned in al-Ghazzili's discussion of this 
method of identifying the cilla. 

91 AI-Ghazzili, al-Musta,fi, Vol. Il, pp. 295-6; al-RizI, al-MatJ$i:J. Vol.U, pp. 299-
304; al-Arnim, al-~kïm, Vol. ln, pp. 380-7. 

92 Such qualifications take into considerations the possibility that the cause may be 
composed (mwakkab) of more than one of the propenies which are selected as 
candidates, or that it is a part of but not completely identical with one of the enumerated 
properties, sec al-Rizi, al-MatJ$ül, Vol. Il. ii, p. 301. 
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( 93 AI-Ohazzlli • .J-Mmkhul, p. 351. 

94 AI-Klzi, Il-M~,ül, Vol. n, ii, p. 300. 

95 Ibid., p. 300. 

96 AI-Ghazzili, aJ-Mustllpj, Vol. D, p. 296; al-Rlzi. aJ-M~liil, Vol. D, U, p. 300. Al­
Ghazzau discussses this example bath in connecdon with sbabah as weil as sabr. 

97 AI-Amidl, .al-~klm, Vol. fi, p. 380. 

98 Ibid., pp. 380-81. 

99 AI-Ghazziü, aJ-Mustllpj, Vol. D, p. 296. 

100 Ibid., p. 296. When asked about the bene fit of having wheat prohibited because of 
the propeny of being measurable or edible, al-Ghazzili and al-Arnidi eaeh offer a 
different n:sponse. It is not necessary, al-Ghazzili explains, that the benefit of the 
ruling be apparent to mankind. see aJ-Musmpi, Vol. D, p. 237. AI-AmidI, on the 
contrary doclges the answer. He insists that then: must be an apparent benefit but that it 
is the duty of the specialist in positive law (fumt) and not the u,iilist to idendfy it, sec 
al-/fIkam, Vol. IV, pp. 15,27. 

101 AI-Ghazzili, aJ-Musta,ti, Vol. n, p. 296; al-Rm, aJ-MalIlül, Vol. n, ii, pp. 302-3. 

102 AI-Ghazzili is by far less enthusiastic about this method in al-MankhiH then he is 
in al-MustJI,fi. In the fonner work, he acknowledges thatthe method of al-s.br w. al­
taqsim can he applied independently only in very specifie circumstanees. One of the 
difficulties in applying this method lies in deterrnining the line of division between the 
properries, which are listed as candidates for the cause. Could not the cause he 
composite of two properties? It is only in the specifie case of usury in wheat that the 
lines of division are indicated by ijmat• But this example, al-Ghazzili admits, is an 
exception (illi ann. hidhihi al-,üratlf li yufra"u wuqücuhi li nudiirihi, WB mas'alatu al­
Tihi mimmi .jmatü tal. tatUlihi), see al-Manlchül, pp. 350-1. AI-Rizi also responds to 
such objections about the method of sabr WB al-taqsim by n:ferring to specific featun:s 
of the example of usury in wheat and the .. supposed Il consensus regarding h, al-Rizi. 
al-MalIIÜI. Vol. n. U, pp. 302-4. 

103 This is not to deny that once these methods were defmed and accepted they were 
used to expand the body of legal doctrine. Our conunent is only concemed with the 
origin and not the actual subsequent function and practicability of such methods. Sec 
for example Aron Zysow's interpretation of the function of fonnal methods of edueing 
the cause which were imponed from theology and to which al-sabr wa al-taqsim 
belonged: "The paradox is that these methods were not looked to in the mistaken belief 
that epistemologically the law could mect the standards of theology. Instead, they were 
introdueed because their proponents despaired offinding agenuine legal rationality. 
The fonnal methods had the advantage ofbeing n:adily applicable and publicly 
verifiable," .. The Economyy," p. 365. 
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104 AI-Âmidi, M-~lm, Vol. IV, p. 74; sec al-RlzI, M-M~Iiil, Vol. Il, U, pp. 164-5: 
al-Ghazzlll, al-Muslalfi. pp. 272-3. 

105 AI-Amidi. M-ltJHm. Vol. IV. p. 77. 

106 AI-Amidi, M-~fm, Vol. IV, p. 81; al-Rau, al-M~,üI, Vol. U, U, p. 168. 

107 " ••• Al-dalil eal. wujübi al-i~tirüi min al~ ll-m.",üni .•• huWl aJ~.Jjlu talj 
kawni al-qiyïsllJujj.tBn, " al-Rizl. al-M~lül. p. 176. 

UI Sec for instance sections on qiyü in the followinl wOlks: cAbd al-Jabblr, aI­
Mughnï; lmIm al-l;Iaramayn al-Juwayni. M-Burhln If ."üI al-fiqh, ed., C Abd al_c A"m 
DIb, (2nd ed.; Cairo: Ok al-an~. 140011980). Vol. D; Abü Isl)lq al-Shïrlzi, AI­
Tabpra tiu,w al-fiqh, ed. Mu~ammadl:lasan I;Iitü (Damascus: Dlral-fOO, 1983); al· 
Bl$ri. al-Muttamad, Vol. fi; cAbd al-cAziz al-Bukhlri. Kohf al-.m al-ulw aI­
Pazdawl (Astina: Maktabat al-$anlyic, 1307/1889), Vol. ID. A distinct treatment of 
the subject is ta be found in Abü Bakr Mu~ammad al-Sarakhsl. Ulwal-Sara/cshl. ed., 
Abü al-Wafi al-Afghinï (Haidarabad: Ok al-kitib al-carabi, 1327), Vol. Il., pp. 118ff. 

109 As put by al-Ohazzilï: "u ~ukma li al-eaqli Mi bi i,bllatin wa li ijabin _ wa 
lildnnllhufimiplnnatia/-jawizi," al-Mustala, Vol. D. p. 234; see also al-Amidi. al­
~im. Vol. IV. pp. 6-7; al-Rui, al-Ma~lül. Vol. D, ii. p. 31. 

110 AI-Amidl, al-~im, Vol. IV, p. 6; a1-Ghazzali, al-Mustala, Vol. Il. p. 234. AI­
Rizi, however, understands al-Ba$ri's position cOlTCCtly see al-Mafalül, Vol. Il, ii. p. 
31. 

111 Moreover, the three jurists give conflicting accounts of the different positions in the 
controversy about qiyis. AI-Ghazzili and al-Amidi, attribute to al-N~ and to the 
ShiCite jurists the claim of the rational inadmissibility of the authoritativeness of qiy.s, 
while they claim that the ~irites accepted the rational admissibility of this source of 
law, but rejectcd qiyis on textual grounds, al-Mustlf$ti, Vol. n, p. 234, a1-~kim. Vol. 
IV, p. 5. AI-Rizï. on the other hand, claims that it is the ~irites who rejected the 
rational admissibility of qiy!s, al-MafJlül, Vol. II, U, p. 33. he also docs not consider 
that the argument which al-Amidi and a1·Ghazzili attribute to the ShiCites constitutes a 
rejection of the rational admissibility of qiyas. ibid., pp. 148-9. 

112 Many of the arguments against qiyis which are cited by the three jurists are 
advanced in one of the earliest extant anti-qiyasist works by the IsmiCiiite judge al­
Qi(li al-Nucmin (d. 351), Ihktilifulül al-madhihib, cd. MUJtafâ Ghilib (Beirut: Dir al­
Andalus, 1973). In the section treating qiyas ofthis work, al-Nucmin refules the 
textual arguments advanced by the jurists and cites his own textual refutabons of qiyls. 
In addition he cites numel'Ous methodological and theoretical arguments against this 
source of law. However. al-Nucmin does not at any point raise the hypothetical 
question about the rational admissibility of the authoritativeness of qiyas. His 
argument are antithetical to the claim that qiyas constitutes a valid source of law and 
not the claim that qiyis could possibly constitute a source of law, sec ibid., pp. 155-
84. 

113 AI-Ba$ri, al-Muttamad, Vol. Il, p. 70S. 
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114 Ibid., pp. 742-4. 

115 Ibid., p. 72S. 

116 "Fa firllqu a1-mublilatu lahu thallth.tun: a1-mullilu lahu ~aqlan wa a1-müjibu lahu 
~aqlan wa al-fJlIiru lahu shran", al-Ghazzlll, al-Musta,ti, Vol. n, pp. 234-5; both al­
Ohazzlli and al-Arnim cite and criticize the ntional arguments about qiyls in the 
section entided " the affinnation of qiy~s alainst its deniers: ithbat aJ-qiyas 'alA 
mun/ad"" , sce ibid., p. 234; al-~lm, Vol. IV, p. 6. 

117 Al-Arnim, al-~am, Vol. IV, p. 192. Al-Arnim approves this opinion and claims 
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Vol. l, ii, pp. 363-99. In fact. al-Razi concedes ta his opponents that the logical 
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bima Ilyuf5q, ibid., p. 377, sec also Vol. n, ii, p. 270. 

118 " Wa mufJaJun an yuqila innahu mumtanicun li al-mafsadati aw li munaqa(lati a/­
lJikmati fa inna bina~ a al-umm CalA dhalilca fi fJaqqi Allahi ta CIIA mulJilun idh li 
yuqabbahu minhu shay'un wa la yajibu 'a/ayhi al-B,lalJu, " al-Ghazzili, al-Musra,ti, 
Vol. l, p. 87. 

119 Al-Arnim, aI-lfJkam, Vol. IV, p. 6. 

120 ln wording this statment, al-Amidi carefully avoids any Mu'tazilite association. 
The implication of his statment is that God could enjoin upon us something which is 
rationally impossible, but that we would consider this to he incompatible with our 
accepted rational standards. AI-Ba~ would say the converse: had this been bad, it 
would have been impossible to have it occur in revelation: "law kana hldha wajhan bi 
qubfJi al-taklili lama wanda bibi al-ta'abbudu al-'aqliyyu wa aI-sam'iyyu," al­
Mu'tamad, Vol. Il, p. 728. 

121 Al-Arnim, aI-lfJkam, Vol. IV, pp. 6-7. 

122 Ibid., p. 6. 

123 AI-Rizi, aJ-MalJlül, Vol. Il, ü, p. 139. 

12A Ibid., p. 138. 

12.5 Ibid, p. 167. 

126 "AI-Caqlu yaqta{II qublJa ma pmanna lihi imi'rata a/-ma(lanati, WB imiratu aJ-*mi 
hiya imiratu aJ-ma{larrati, " al-Bl$ri, aI-MuCtamad. Vol. n, p. 725. 

127 Ibid., p. 725. 

128 Ibid., p. 725. 

1291t is intercsting to sec how another MuCtazilite jurist, al-QiQi cAbd al-Jabbir 
responds to a similar objection. When one is confronted with a lion, cAbd al-Jabbir 
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explains, one knows conclusively that it is necessary to f1ee. althoulh the presence of 
the lion is only a sip (imltl) and DOt • definite proof (dalll) of danpr. cAbd al­
Jabblr Idduces this arpment to demonstrale that it is possible to arrive at conclusive 
knowledle on the buis of probable indicants. Notably, however, he states clearly that 
mis IIJUI1lCIlt is applicable to the probable judpnents of qiyü, only after the validity of 
qiyas has been established by way of ttadition (samt:), sec a}-Mughnl, Vol. XVII. pp. 
293-94. 

130 AI-Amim. al-lltkëJ. Vol. IV. p. 30. 
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sec al-Ghazzili, al-Musâlfi. Vol. l, pp. 61-4; al-Amidi, al-ltJkim. Vol. 1. pp. 113ff; al­
RlzI. al-M~,ül, Vol. l, i. pp. 183ff; for a the treatment of this issue byanother 
prominent Ashcarite theologian, sec George Hourani, "Two Theories of Value in 
Medieval Islam." MusJim World.5O (1960) • pp. 269-78, and Il Juwayni's Criticism of 
Muctazilite Ethics." Muslim World.65 (1975), pp. 161-74. 

132 AI-Amim, al-~iîm, Vol. l, p. 125, also Vol. IV, p. 30; See al-Rizi, al-Matllül, 
Vol. n, ii. p. 167. 

133 "Al-caq!u yujawwizu wurüda al-ta'abbudi bi kulli mi huwa mughallibun 'alj al­
pmni", al-Amidl, al-It,kim, Vol. III. p. 18. 

134 On severa) occasions. a1-Amidi cites the maxim:" probable judgments are 
authoritatiive in law (al-pmn wijibal-ittibit:fjal-shart:), regarding which he claims a 
consensus among the companions. However, a1-Amidi does not use this rule to provide 
a sanction for all kinds of ?JInn. and cites it only in suppon of the authoritativeness of 
qiyas, sec ibid., pp. 412-l 

13S AI-Amidï, al-~iîm, Vol. IV, p. 7; al-Rizl, al-M~,ül, Vol. D, ii, p. 141. 

136 AI-Amidï, al-~am. Vol. IV, p. 7; al-Ghazzilï, al-Musta~fj, VoI.U, p. 238. 

137 AI-Amidï, al-~iîm, Vol. IV, p. 8; al-Rizi. al-M~,ül. Vol. O. ii, p. 141. 

138 AI-Amidï, al-~am, Vol. IV, p. 18. 

139 Ibid., p. 24. 

140" Innahu lammi warada al-fa'abbudu min al-sharci bi imtini'i a/-'amali bihi, kina 
dhiilika li mani'i al-shar'i li li 'adami al-jawizi al-'aqli, " al-Amidi, al-ltJkim, Vol. IV • 
pp. 18,27; see a1so al-Rizi, al-M~,ül. VoI.U, ii, pp. 157, 163. 

141 The same kind of objection against the rational adrnissibility of qiyis receives a 
different response in aJ-Mu'tamad, because of the difference in al-B;t$ns theoretical 
strategy. In keeping with his rational justification of the authoritativenessof pUln, aI­
B8$ri cannot easily explain why the probable legal judgments which are not supponed 
by a specifie textual precedent (such as al-ma,i1itJ al-mursaJa) are not authoritative. 
Unlike al-Arnidi, al-B8$ri is un able to account for the invalidity of suchjudgments on 
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( empirical grounds only.lnstead, he had to argue, that suchjudgments are invalid 
because they are arbitrary and do not qualify as ,ann, sec al-Mucœmad, Vol. II, p. 717. 

142 AI-Amim, al-~fm, Vo.IV. pp. 17,26; al-Ghazzili, al-MuDlfi, Vol. II, p. 240. 

143 AI-Amim, al-~im, Vol. IV, pp. 17,30. 

144 AI-Amidi, al-/fIkim, Vol. IV, p. 37; al-Ghazzili, al-MustlJlfi, Vol. n, p. 340; sec 
belowendnote 166. 

145 AI-AmidI, al-~im. Vol. Il, p. 37. 

146 This echoes what is put succincdy by the l;Ianafite jurist al-Sarakhsi: " al-qiyasu 
fJujjatun a,liyy.tun gha)'TU (larüriyyatin", u,m al-SlJIUhsi, Vol. n, p. 119. 

147 AI-Rizi, al-MafJ,ül, Vol. D, ü, pp. 32-4. 

148 Ibid., p. 155. 

149 AI-GhazzilI, al-Musta~, Vol. D, p. 235; 

ISO Ibid., p. 235; al-Amidi, a1-/fIkim, Vol. IV, p. t3. 

151 AI-Amidi, al-/llkim. Vol. IV, p. 24; sec al50 aJ-Ghazzili, al-Mustalfi, Vol. n, p. 
235. 

152 AI-Amim, al-/1Jkim, Vol. IV, p. 20; aJ-Ghazzi1ï, al-Musm,ti, Vol. II, pp. 236,239. 

153 Examples selected from the thrce authon, sec al-Arnidi, al-~im, Vol. IV, p. 24; 
al-GhazzilI, a1-Musta,ta, Vol. Il, p. 236; al-Rizi, al-M~,jjJ, Vol. D, ü, p. 163. 

1S4 AI-Rizi, al-Ma~,iil, Vol. D, ii, p. 156. 
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aC/ihuma, wa dhalika ghayruji:ljzjn," ibid.; for similar objections see al-Amidï, al­
/fIkim, Vol. IV, p. 8; al-GhazzaIi, aJ-Musta,ti, Vol. II, pp. 235-6. 

156 AI-Amidi, al-/1Jkim, Vol. IV, p. 13; al-Ghazzali. al-Musm,li, Vol. II, p. 265. 

157 AI-RizI, a1-M~,iil. Vol. D, ii, pp. 156-7. 

158 AI-Arnim, al-/1Jkim, Vol. IV, pp. 21, 17; al-GhazzilI, al-Musta,fâ, Vol. II, p. 265. 
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authoritativeness of r-ann in the case of the solitary reports, while insisting upon the 
inadmissiblity of r.ann in the case of qiyas, sec Sarakhsi, u,m al-Sarakhsi, Vol. n, p. 
121. It seems a1so that in order ta account for the inconsistency in their attitude about 
puln, sorne anti-qiyisIsts rejected the solitary reports, while others asserted that such 
reports yieldcertainty, sec Aron Zysow," The Economy, " pp. 306-7, a15Op. 312. 
None of the three jurists take account of this argument and cite the opponents 
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unqualified acceptance of the authoritativeness of kh.".,. al-.IId, as the main example 
on the buis of which they refUle the claim about the inadmissibility of ~nn in law. 

160 Al-Arnidi, al-ltJUm, Vol. IV, p. 17; al-Ghazzlli, al-Musœ,a, Vol. U, pp. 23S-7. 
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164 AI-Arnidi, al-~im, Vol. IV, p. 13; al-Rizi, aJ-MafJ~ül, VoI.U, ii, p. 153; al­
Ghazzili, al-Musta#j, Vol. n, p. 263. 

165 AI-Rizi, aJ-M~~ül, Vol. U, ii, p. 163; aI-Amidl, al-/llkim. Vol. IV, p. 23, 

166 AI-OhazzalI, aI-Musta$fi, Vol. n, p. 264. 
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168 AI-Rizi, aJ-M~~ül, Vol. U, ii, p. 150. 

169 AI-Ohazzili. aI-Mustalfi, Vol. n, p. 264; al-Amim, aJ-lfJkam, Vol. IV, p. 9; aI­
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170 AI-Arnidi, al-f1Jkim, Vol. IV. p. 18. 

171 AI-OhazzilI, aI-Mustalfa, Vol. n, p. 264. 

172 Ibid., p. 264. 

173 AI-Rizi, aJ-M~~ül, Vol. U, Ü, p. 160. 
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al-QiIP aI-NucmIn in Ikhtilaf, pp. 169-71. 
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.flJkim, Vol. IV, p. 25: al-Razi, aJ-Ma~~ül, Vol. Il, H, p. 158. 
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CHAFI'BR m 
THE TEXTUAL BASIS OF QIYAS 

As we have seen in the preceding chapter, al-Ghazzily, al-Rm and al-Arnidi argue 

that reason cannot establish the authoritativeness of qiyis: the standard qiyasi inference 

yields probable judgments, pUln, and the authoritativeness of (JUIn. is not self­

constituted. Nor can the authoritativeness of qiyas be afïmned on grounds of rational 

necessity since qiyis is a dispensable legal institution. The jurists also reject the textual 

argument in support of qiyis which was advanced by al-Shifici: the fact the law tolerates . 

one type of ?JJnn, such as that involved in the detennination of th,e direction of the qibla. 

does not imply a sanction for every kind of Plnn. What is needed instead is textual 

evidence which validates the specifie kind of (JUIn produced by qiyas. As we shaH see, 

al-Ghazwt insists that, in this matter, only conclusive evidence is admissible. Unli1c:e 

what one might expect, al-Amidi and aI-Rizi accept probable evidence and hold that the 

available evidence in favorof the authoritativeness of qiyas is in fact only probable. The 

meaning and implication of each of al-Amidi's and aI-Rizi's positions wiH he assessed 

critically in the light of the epistemological scheme of their respective thcories towards the 

end of our discussion. 

In their attempt to establish the authoritativeness of qiyis, the jurists relied mainly 

upon the evidence from ijmi'. AI-Ghazzili in fact held that it was only ijmac that 

provided the proof about the authoritativeness of qiyis. On the other hand, al-Amidi and 

al-Rizi adduced in addition arguments from the Qur)in and the Sunna, but also maintained 

that ijrni' constituted the strongest evidence in this matter. According loal-Arnidi and al­

GhawH, the consensus of the qualified scholars (ahl al-~all WB al-'aqd) of any age, 
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constituted conclusive legal evidence~uii' q'/'iyy.) that was ÎlTevocably binding upon 

all Muslims. AI-Rizi, however, considered that the evidence supponing the 

authoritativeness of consensus was only probable and that consensus, therefore, produced 

probableknowledgeonly.l It must be noted that the position ofal-Amidl and a1-Ghazzill 

was significantly diffcrent from that of a1-Shificr. The latter considered that consensus 

yielded certainty only when it n:presented the agreement of the entire community on matters 

based on the QlW8n and on the Sunna which was transmitted " from generality to 

generality " . However. the consensus of the scholars did not lead to cenainty and was not 

authoritative.2 

ln their presentation of the argument from ijma'. the jurists start with the 

unqualified c1aim that the Companions agreed unanimously about the validity of qiyiis. 

Expectedly, they are unable to produce detailed evidence attesting that every single 

Companion either practiced qiyas or expressly sanctioned h. Instead, they concede that 

only sorne of the Companions are known, by way of tradition, to have done so. 

However. those Companions who are not themselves known to have practiced qiyiis. 

expressed no objections against il. Thus, what is at hand is a tacit consensus (ijmii' 

suküti). How each of the jurists assessed and defended the value of this type of evidence 

will be discussed later in this chapter. First, 1 shall examine how they attempted to 

substantiate the claim that some of the Companions indeed practiced q;yas without 

having been met with any opposition. 

The jurists cite numerous traditions which indicate in different ways that the 

Companions adjudicated newly arising cases on the basis of textual analogues. As al-Rizi 

observes, the letter of the Caliph 'Umar to his govemor Abü Musà al-Ashcari is unique 

among such traditions in making explicit reference to qiyis. 3 According to this letter, the 

Caliph cUmar instructed his govemor: 
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Understand and know in your heart what is neither in the Book nor in the Sunnah. 
Know the likenesses and the similarities. Then, employ qiyls in matten by means 
of that which is most similar to the truth and the ones closest to Oad." 

Apan from a1-Rm's brief comment, the jurists do not secm to place any more emphasis on 

mis letter!han on olber traditions which are less explicit in their mention of qiyls. Al­

Arnim and a1-Ghazzili cite this tradition without sinaling it out for any discussion. 

ln another distinctive group of ttaditions the Companions mention that they have 

judged matten on the basis of qiyls. In one tradition, the Caliph 'Umar, after heing 

advised of a tradition about the so-called case of the Il embryo," says: Il Have 1 not known 

of this [tradition], 1 would have judged this matter on the basis of my opinion. Il 5 ln 

another tradition, cAli b. Abi Tilib mentions that both 'Umar b, al-Khanib and himself 

held the opinion (ra"y) that a slave-woman who mothered hrr owner's child could not he 

sold but that he (CA~ï) later chanaed his opinion about this.6 The jurists also cite the 

tradition according to which Abü Bakr professes an opinion regarding the lJ1Caning of the 

Qur:linic tenu a/-kaliila, accepting to take responsibility for any error in his 

interpretation.7 

Such traditions indicate that the Companions practiced qiyas. aI-Rizi argues, 

because ra"y is synonymous with qiyas. In standard Arabie, ra"y is put in opposition 

(muqibala) to nali. This is indicated by the commonly raised question: a qulta hldhà bi 

ra"}'ika am bi na~~in 1. Thus, ra"y docs not designate judgments which are based directly 

upon texts (nlH) regardless of whether these texts are clear or unclear.8 The opponents 

rightly object to the demarcation aI-Rizi draws between text and opinion, and to his 

exclusive identification of m'y with qiyïs. The terrn nBH, they contend, is applied ta 

texts whose legal impon is apparent and conclusive.9 ln many cases, however, the 

nteaning of a text is unclear and cannot he conclusively determined. Although based upon 

a linguistic inference (istidliil laf1i), the judgrnents derived from such texls may aptly he 

termed ra"}' becausc of the element of opinion entaiied in their derivation. This is attested 
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by the ttadition about Abü BaIa's interpretaâon of 1l-lcaliJa which is cited by al-Rizi 

himself. In this ttadition n'Y clearly docs not dcnote qiyls, since Abü Baia was only 

professing his opinion about the tneaning of the unclear tenn kalBla. 10 Notably, neithcr 

al-Rizi nor his opponents consider the possibilîty that nI~ could mean independent 

reasoning or personal discretion. The opponents claim that the Companions confined their 

opinion to the interpretation of the meaning and legal import of texts, while al-Rizi claims 

that their mention of n'Y indicates clearly that they went beyond the texts and judged 

cases according to qiyis. 

In response to the objections mentioned above, al-Rad qualifies his claim about the 

synonymity belWeen ra"y and qiyiis. He concedes that 11'Y did not mean qiyas in its -

original usage but has aequired this specifie meaning in the convention of legallanguage Il 

Furthennore, he points ou~ the opponents claim that the traditions accoRiing to which the 

Companions condemn l3"y consritute evidence against qiyis. Therefore, the opponents 

themselves also understand za~ as qiyis. 

AI-Rw's argument seems to be forced and unjustified. It is rather curious that he 

should put fOM an argument that is refuted by the very same traditions which he adduces 

in support ofit. (It seem highly unlikely that aI-Rizi was unaware that nI"y in the 

tradition about a/-ka/ila refers to opinion regarding the meaning of a word). Moreover, it 

is difficult to see the theoretical need behind a1-Rizrs insistence on the absolute synonymity 

between 1I'y and qiyis. AI-Rizi could have dispensed with this argument, since he docs 

not rely on the nI"y category of traditions alone, but also adduces other traditions which 

are more explicit in order to establish the Companions ' practice of qiyis. 

AI-Ghazzili and al-AmidI. on the other hand, acknowledge that the term nI~y is 

more general than qiyïs and that its specifie rneaning is 10 be detennined contextually.12 

Thus, al-GhazzilI states that the traditions about 11~ do not alone prove that the 
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Companions practiced qiyb. What soch traditions establish is that the Companions did 

not base a1l their judgments upon conclusive textual evidencc, but also excercised ijtihld 

and tolerated opinion in legal matter, when certainty was not attainable.13 However, al­

GhazzilI maintains, this does not imply that the Companions resoned to qiyEs. It is 

possible that their ijtihid was restricted to the determination ofthe meaning of the texts 

and of the application of the texts in particular situations (ijtihid If malbümi al-altr,i WB 

ta.fJqiqi al-manipJ.14 Yet, there are traditions which specificaUy indicate that the 

Companions went beyond the interpretation and application of texts and extended the law 

by qiyis to cases which cannot in any way he considered textually stipulated.15 

AI-Amidl and a)-Ghazzili cite numerous traditions according to which the 

Companions state explicidy the reasoning underlying their judgments. For exarnple: 

cAU b. Abi Tilib advised the Caliph cUmar that capital punishment should he 
applied to all accomplices in a murder crime, in the same manner that the 
punishment of cutting hands is applied to ail accomplices in theft.16 

c Alï inferred a punishment for the wine drinker on the basis of the following 
analogy from the case of the falsifier of testimony: when someone drinks he 
becomes intoxicated. ilTational and commits slander. The~fore, he merits the 
punishment of a slanderer,11 

cUmar is said to have condemned a certain Muslim who traded wines. He 
mentioned a ttadition according to which the Prophet is said to have condemned the 
Jews for trading lard which is forbidden in their religious (aw. By analogy from 
this tradition, cUmar infers that the prohibition of drinking wine implies the 
prohibition of trading it.18 

The jurists do not discuss these traditions individually, considering them to he self­

evident in indicating that the Companions employed qiyas. 19 With regard to authenticity, 

al-GhazzilI acknowledges that these traditions are not transmitted by tJJwatul' and are only 

solitary. However, he maintains, they are so widely accepted by the community that 

doubt about their authenticity is inadmissible.2D AI-Amidi, on the other hand, does not 

raisc the question of authenticity at all. As for al·RizI. he fmt argues in favor of the 
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luthenticity of this and other ttaditiOlls about qiyls. Thus, he asserts that one must he able 

to verify the authenticity of at least sorne of these traditions since it is not possible, in view 

of their large number, that they aU be false.21 Moreover, it is only necessary ta prove that 

one of these ttaditions is authentic to establish the validity of qiyls. AI-RizI, however, 

docs not consider it necessary for the traditions about qiyls to he mutawatÎT, since he 

docs not require cert2itnty to establish the validity of qiyis. The solitary reports yield 

strong r.ann about the existence of an ijma~ about qiyis which is in tom sufficient, he 

ISserts, to establish the authoritativeness of qiyls. 22 

Nevertheless, it is the concern for cenainty and reüability which seems to explain 

why the jurists attempted to interpret prominent events in Islamic history in favor of qiyas. -

This is particularly the case with al-GhazzilI. For example, he argues that Abü Bakr's 

decision to designatc cUmar as successor by testament (al-~ahd) was based upon and 

sanctioned by qiyis: Abü Bakr was not appointed by text (nBlI) but rather by a covenant 

of allegiance granted to him by the community (taqd al-ba~a). The Companions inferred 

that since there is no text indicating specifically how the Caliph is to be elected, it is equally 

valid to appoint him cither by the designation of the imam or by the covenant of the 

community.23 

Another prominent event in Islamic history, namcly the Caliph Abü Bakr's decision 

to wage war against the ttibes which discontinued paying a1ms tax (zakat) after the 

Prophet's death, is a1so said to he partly based upon qiyis. cUmar b. al-Khana" initially 

objected to Abü Bakr's decision on the grounds that the Prophet pledged to safeguard the 

trihes which had professed Islam. Abü Bakr argued that this pledge was conditioned by 

cenain obligations, one of which was the paymcnt of alms-tax. One of the reneging tribes 

argued that Abü Bakr is not entitIed to claim their alms money, since this money was due 

to the Prophet only in exchange for his religious leadership and the assuagement he 
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bestowed upon them in prayer.24 AI-Ohazzlll explains that this petition constituted an 

appeal to an anti-qiylsist principle similar to that upheld by the ~irites (d.I1I.~lbi 11-

rJbiri fi ittiblti al-naHi) ; those tribes wanted to claim that a rollnl is relevant and 

applicable only to the very specifie locus for which it was originally fonnulated (awjabii 

tIIkh~p al-tJukmi bi mm,alli al-nIlHÏJ. Abü Bakr's response in tum involved an appeal to 

qiyis as he argued in favor of extendinl the rolinl beyond hs specifie context to all other 

instances where its supposcd rationale prevailed. On this basis, Abü Bakr argued that 

since the Prophet took the money not for his own use but for the purposes of distributing it 

among the poor, the obligation (judgment) ofpaying atms tax persisted afterthe Prophet's 

death.2S By extending the obligation of zakit to ail instances of its original cause, Abü 

Baler has, in effeet, employed qiyas. 

The jurists also argue that the Companions' practice of qiyis is evidenced by the 

nature of their disagreement in several famous controversies. One such case, regards the 

legal importofa man's statement to his wife:" You are forbidden unto me" (antltalayyll 

tJaram J. One Companion held that this statement is equivalent (fi ~ukm) to a statement of 

a triple divorce, another a single divorce, while for others it was either an oath (yamln) or 

phil' ,26 the revocation of which entails a heavier expiation than that of an oath.27 The 

jurists argue that each one of the Companions arrived at his opinion by assimilating the 

statement of ~m to what he deemed to be its closest texrual analogues. It must he 50 

since there are no texts which stipulate the legal effect of the utterance of ~dm when il is 

addressed to one's wife.lB Moreover, the Companions could not have fonnulated their 

opinion arbitrarily and without any textual basis. It is also clear that the Companions did 

not choose to suspend legal judgment or to presume the unobstructed continuation of the 

marital bond (isdmrfral-/;Iill: al-bari'lI al-ll,liYYII). 29 Instead, theyeach attached a 

distinct positive qualification to this controverted case.30 The jurists conclude that since 
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the Companions neither based their judgments directly upon the texts nor fonnulated them 

arbitrarily, they must have employed qiyls. 

The opponents challenge the daim about the analogical basis of the Companions' 

opinions in the case cited above. They suggest instead that the Companions may have 

based their opinion upon texts that they failed to disclose or that are no longer extant. In 

theirresponsc to this objection, al-ÂmidI and al-Rizi utilize the concept of custom (IIi da). 

It is the observed custom of contenders in legal debates ta reveal the texts upon which their 

opinions are based. The dynamics of legal debate insure that any available text which can 

serve as evidence in a controverted legal matters be publicly disclosed.31 This custom is 

particularly applicable when thm is a conclusive text about the case in question. It is 

inconceivable that any of the Companions could have known of a conclusive text without 

disclosing it and reproaching those who diverged from its dictates. The fact that the 

Companions tolerated ikhli/ai certifies that they knew of no cODclusive texts about the 

case in question.32 Furthermore, al-Âmidi and al-Razi maintain, had anY such texts been 

adduced, they would have necessarily been transmitted down, by token of the custom 

insuring the transmissio of important texts. Il is inconceivable for a large group of people 

to collude upon conceaUng, or even ta negleet the transmission of, texts about important 

controversiallegal mallers. Since no such texts are known, it is evidenced that they never 

existed and were never adduced.33 

The oppanents object: if the Companions in the cited instances indeed employed 

qiyas, they would have disclosed the legal causes on which they based their rulings and 

these causes would then have becn transmitted down. This would be neeessary by token 

of the same customs of debate and transmission upheld by jurists. The fact that we 1cnow 

of no such causes implies thal they were never adduced. The opponents insist that in the 

example mentioned above each of the Companions based his judgment, if not on 
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conclusive lexIS, then on an ijtihld in the interpretation of the hidden meanings and 

implications of texts. 34 

The custom goveming the disclosure of lexIS in legal debates, al-RIz! and al-Àmidt 

respond, does not apply to the disclosure of legal causes. It is not necessary for a jurist , 

in order to convince his opponent, to state the reasoning underlying his own decisions 

explicitly. Often, this reasoning may he clearly reflected in the decision itself. In 

illusttation, the jurists cite the following cxample: it is known that Idngs either kill the spics 

they capture, thus setting an example for others, or hefriend them in order to benefit from 

the information they carry. Therefore, it is possible to infer the rationale behind a king's 

decision conceming a spy, without it heing mentioned explicitly. Similarly, a jurist need 

not disclose the reasoning underlying his own judgment when the texts from which the 

judgment is derived is widely known. However, when the controverted opinion is based 

directly upon an unknown text, this text has to he disclosed so as to convince one's 

opponents, since the existence of a such text cannot he independem.y inferred by the 

mind.3S 

In the example of ta.fujm, the jurists explain, it is possible to infer the textual cause 

behind each Companions 'opinion. Those who considered the utterance of ~rlm to be 

equivalent to a triple divorce must have reasoned that any declaration of absolute 

prohibition (muflaq aJ-tIll)rim) produced the legal effect of a complete prohibition. On the 

other hand, others must have reasoned that the statement of ~m is similar ta a single 

divorce in heing the minimal utterance needed to bring any ~m into effect (aqaJJu mi 

yathbutu macahu al-~u).36 Neither of these inferences, al-RizI explains, can he 

construed as linguistic. Such inferences constitute qiyas because it is conclusively known 

that the utterance of ~m is not identical to an explicit statement of divorce (min lari'i~i 

al-ta/aqi). Funhennore, there was clearly no consensus among the Compa.~ions that this 
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is an indirect statement of divorce (ml ajmatü ct./j annahu min kinayati aI-taIaqi). 37 

Finally, those who considered this utterance to he equivalent to a yamln or phar took into 

account the fact that this utterance of tatufm also is neither an explicit ($I11tJ) nor indirect 

(Jeiniiy.) statement of divorce}8 

The opponents concede that some of the Companions practiced qiyiis. However, 

they proceed to argue that this practice was opPOsed by others. In support of this, they 

cite a '1umber of traditions according to which the Companions condemned nI"y and 

qiyiis. For example: 

'Umar said: If Beware of the people of ra"y; they are the enernies of religion who 
were weary of memorizing traditions, 50 they relied upon ra~ and mislead 
themselves and other. n·39 

Ibn Mas'üd said: " If you use qiyiis in religion you will pennit what God 
prohibited and prohibit what He permitted." He also cautioned: " Your readers and 
the good one among you will disappear, and those after you will take for their 
leaders ignorant men who use analogy to judge new cases on the basis of 
precedents. "40 

Umar wrote to his govemor Shuraih: " Judge on the basis of the Sunna of the 
Prophet, and if you encounter what is not covered by the Sunna, refer to the 
consensus of the scholars. If you don't find an answer there than withhold your 
judgernent. " 41 

AI-Ghazzali fll'St questions the authenticity ofthese traditions. He maintains that 

they are ail solitary repons with incomplete chains of transmission (isnids) or unreliable 

transmitters.42 In contrast, the ttaditions supponing qiyas are either transmitted by 

tawiitur or are sound (~~;M and weil authenticated solitary traditions. Furthermore, al­

Amidi and al-Ghazzilï observe, the traditions against qiyiis are attributed to the very same 

Companions about whom there are authentic traditions which cenify their approval of 

qiyiis. This goes to confmn that the traditions against ra"}' are not authentic. 

Nevenheless, the jurists maintain, even if one were to accept both kinds of traditions about 

qiyiis, one wou Id have to hannonizc between such a conflicting evidence (a/-jamt bayn. 
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al-adiUaJ.a The reports about the Companions • rejection of qiyls must be understood in 

a qualified sense and in light of the established knowledge about their legal practices. 

Undentandably, the jurists argue, the Companions must have rejected qiyis when it is 

applied in the presence of clear texts or in matters in which only cenainty is rolerated. 

They must have a1so opPOsed its practice by those who were not qualified for it.44 Finally, 

the Companions ' opposition to nI~ can he construed to he directed against arbib'ary 

judgments which are based upon individual preference and have no tex tuai suppon. 

The opponents concede that qiyas was not explicitly opposed by any of the 

Companions . This, however, docs not prove the existence of an ijmac conceming the 

validity of qiyis. The silence (sulciit) of the Companions who did not employ qiyis 

docs not imply their consent (ri{la). It is possible that these Companions disapproved of 

qiyas, but concealed their objection out of fear. To prove this possibility, the opponents 

cite a tradition according to which the Companion Ibn cAbbas held an opinion ditTerent 

from Umar's regarding the distribution of inherirance in the case of 'awl, yet revealed this 

opinion only after 'Umar's death. In explanation, Ibn cAbbas admitted that he had been 

afraid to confront cUmar with his disagreement. 4S Moreover, the opponents continue, the 

Companions may have withheld their opposition in a spirit of accommodation and 

reconciliation (al-mu~aIa.fJa wa al-mujamala), with the intention of curbing dispute and 

civil strife.46 It is also possible that sorne of the Companions were unable to determine 

whether the practice of qiyis was right or wrong, and thus. suspended their judgments 

about it its validity.47 Since silence is not a conclusive evidence of consent, it cannot he 

c1aimed on the basis of the available traditions that the Companions were unanimously 

agreed about the validity of qiyas.48 

Il must he noted that the objections cited above pertain to the verification of 

consensus in gencral. In fact, in their treatment of ijmac, the jurists themselves discuss 
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the extent to which the absence of explicit objection can he considered indicative of consent, 

and assess the epistemological value of what al-Amidi calls a laCit consensus (ijmic suküti). 

Therefore, we will tirst examine how the jurists evaluated the ijmic suküti, in arder to 

detennine whether they were consistent with the premises of their own legal theory in 

claimingan ijmi' in favorofthe authoritativeness of qiyis. 

According ta the three jurists, the faet that a widely known judgment meets no 

verbal endorsement or objection from qualified scholars does not necessarily indicate a 

unanimous approval of thatjudgment. Apart from consent, the jurists list several possible 

reasons for silence, two of which are identical ta the ones dted by the opponents in their 

objection ta qiyis. Thus, they acknowledge that a Companion may withhold his objection­

for reasons of fear and caution. In fact, they cite the same tradition about Ibn 'Abbas to 

iIIustrate this possibility. They also maintain that a jurist rnay have abstained from 

commenting on a stated opinion either because he has not deliherated on the legal issue, or 

had done so but failed ta arrive at a judgment.49 In either case, this would not mean that 

he approved of that opinion. Thus, al-Amidi, al-Rizi and al-Ghazzilï conclude that a 

consensus can he verified only he means of a census of explicitly stated opinions. This is 

also in compliance with the maxim, which al-Rizi attributes ta al-Shafi'i that states: " li 

yunsabu ilA sakitin qawlun ." so 

Although the silence does not mean approval, for al-Amidi, il suggesls approval 

sb'Ongly. Thus al-Amidï considered that a lacit consensus constitutes strong probable 

evidence (tIujja mughalliba 'ali a/-pmn).Sl On the other hand, al-Rizï denied any 

evidentiary value for a tacit consensus (li yadullu calA a1-ri(la li qa1'an wa li ~iran). 52 

AI-Ghazzili held that the approval can he inferred from silence only with a supportive 

contextual evidence (qaraJin aJ-atJwil).S3 Otherwise, he too denied any evidentiary value 

for ijmi' suküt1. 
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Regarding the authoritativeness of qiyis, al-ÀmidI acknowledges. lhere is only a 

tacit consensus. Thus. he admits that the question of the authoritativeness of qiyas is not 

settled conclusively (al-mas~aJa r-anniyya ghayrqaICiyya). St AI-RizI and al-GhazzilI. 

however, seem to make an exception in lheir evaluation of ijma' sukütl in the case of 

qiyis. In response ta the objections against qiyis mentioned above, al-Rizl simply 

appeals to the probity and fortitude of the Companions. In view of their character. he 

asserts, il is highly improbable that the Companions would conceal their opposition for 

reasons offear.55 Il is also well attested. he adds, that the Companion~ confronted each 

other with their disagr~ement in numerous cases (e.g. mas'alat al-~sriim) . .56 In aIl this. 

there is aclear and unjustifiedconttadiction between al-Rizi's position about ijmiIcsukütl 

and his evaluation ofthis kind of evidence in the case of qiyifs. AI-Riz! seerns to fail to 

explain why the character of the Companions and the evideaice about their ikhtiliIf should 

he more relevant to evaluating ijmifc sukütï in the case of qiyis than in other cases. Like 

sorne jurists before hi m, al-Razi could have pointed out those features of qiyiIs which 

would make the silence regarding it more indicative ofapproval..57 However. he fails to 

do so, treating the objections about the major aspect of the argument about ijmifc wilh 

disappointing brevity. 

AI-Ghazzili insists that the absence of explicit objections against qiyis constitutes 

conclusive evidence about the existence of the ijmic about it. Like aJ-Razi. aJ-Ghazzili 

rejects the suggestion that the Companions could have concealcd their objection against 

qiyis out of fear; it is weIl attested, he argues, that the Companions were willing 10 

confront one another with their opinions without affecting agreement. "ad any kind of 

disagrecment existed. al-Ghazzili asserts, it would have been openly stated. Veto as we 

have secn. he rejects this same reasoning in his criticism of ijmic sulcüti. Like a1-RizI, al­

Ghazzali fails ta justify the exception he makes in the ca~ of qiyas. 
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Moreover, al-Ghazzali does not admit to the possibility that the Companions 

concealed their objections to qiyis so as to aven dispute and strife. There is abundant 

evidence, he maintains, that the Companions were ready toexcommunicate and accuse of 

heresy and sin ((a'thim WB tafsiq) those who were conclusively known to hold false 

beJiefs (man 'Ulifa bi qifiCin fasidu madhhabihim).S8 Thus, the Companions could not 

have known of a conclusive evidence aga'nst the validity of qiyiis. AI-GhazzaIi is entitled 

to this conclusioil not only because of the empirical evidence he cites, but also bec au se of 

his theory of ijmiic• To have the Companions accommodate, either by way of practice or 

by abstaining from objection, what is conclusively prohibited, means mat they were all 

agreed upon an error, which is inadmissible. It must he noted that the argument above 

only proves that the Companions did not know of any conclusive evidence against the 

aUlhoritativeness of qiyis. However, it does not prove that the Companions knewof 

conclusive evidence about ilS authoritativeness. It remains possible, the opponents 

contend, that the Companions considered the question of the authoritativeYless of qiyas to 

he open for ijtihiid. Thus, those who abstained from objeeting 10 qiyis may have been 

unable to decide about it validity due to the obscurity of the eVldence (li khaflp aJ-dalil). 

Al-GhazzalI rejeets this possibility. He postulates that employing qiyis without a specifie 

pennission from revelation is wrong, since it entails ascribing to oneself the prerogative of 

legislation (kullu man qisa bi ghayri idhnin fa qad sharraCa). 1'herefore, the Companions 

must have had conclusive evidence aoout the authoritativeness of qiyiis. Had they not 

known lhat qiyis was permined by revelation, they would have necessarily considered 

qiyiis to he invalid and would have objected to its practice. To say otherwise w~uld 

imply that the Companions were agreed upon an error. 59 

By postulating that the practice of qiyas without an evidence from l'evelation is 

wrong, al-Ghazzilï is able to prove the existence of a consensus about qiyas, inspite of 
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his position about the tacit con§cnsus. However. this ?Qstulation conflicts with other 

aspects of bis theory of ijmiic• For al-GhazzilX. ijm.i' constitutes a legal proof. even 

when it is not grounded on a textual evidence. whatever the community agrees upon. 

regardless of the basis of the decision (al-mustanad), is right. AI-GhazzilI in fact restates 

this view just a few pages after the previous argument, when asked to account for the basis 

of the Companions 1 practice of qiy's. Even if the Companions had decided to dispense 

with qiyiis and chose instead to rely on independent ra~y, he assens in response, ra~ 

would he valid and binding upon aU Muslims to follow. 60 AI-Ghazzali therefol't seems to 

depart from this aspect of his theory of consensus in order to confinn the existence of the 

consensus in favor of the authoritativeness of qiyiis. 

As we saw in the preceding chapter, al-Shafi'i himself argued that the claim about 

the existence of an ijmii' among the Companions about the validity of qiyiis cannot he 

substantiated. [n fact, it may have been noticed that the objections which al-Shafi'i raised 

against this claim are very similar (though less elabotate) to the objections later raised by 

the anti-qiyasists. Our three jurists do not take account of the position of the eponym of 

their school about this matter. In fact, il is very possible that they were not aware of his 

position about this matter. AI-Shifi'i does nol state the argument about ijma' in al-RisiiJa, 

nor even in the section of Kitiibal-umm which treats the authoritativeness of qiyiis. 

Instead he states this argument in al-Umm in connection with his critique of the theOl'Y and 

application of the doctrine of consensus in the ancient schools of law. In any case, by 

rejecting the argument about the qibJa and adopting the argument of ijmii', the jurists 

establish the foundation of qiyiis on grounds entirely different from those proposed byal­

Shafi'i. 

In addition to ijmii', al-Razi and al-Âmidi also adduce in support of the 

authoritativeness of qiyiis arguments from the Qu~an and the Sunna. The validity of qiyiis 
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is indicated by verse 59: 2: " Reneet Ye who have insights Il (iCtabirii ya ~ülr a1-ab~iii). 

The evidential value of the verse is in the key tenn jCtabinJ. Al-ictibir. they explain, is 

making the transition (al-intiqil, mujiwaza) from one thing ta another. This is applicable 

to qiyas. because qiyis involves making a transition from the ruling of one case to 

another.61 This is also attested by a tradition according to which the Companion Ibn 

'Abbas states that he "transferred " the ruling regarding the recompensation for fingers tu 

the teeth:aCtabiro IJukmaha bi al-SlBbic;,. Thus, he held that the teeth like fingers were all 

to be recompensed by an equal amount. 62 

This explanation is followed by a long chain of objections. These are presented in 

a dialectical fonnat which the jurists generally use to summarize objections against their 

claims. In this particular case, the opponents raise a point agains~ the interpretation of the 

verse, grant this point and move on to another. This series of objections culminates with 

the conclusion that the' verse cannot be considered conclusive and as such, it fails ta 

provide the necessary evidence needed to validate a source of law. A conclusive verse is 

one about whose interpretation there can be no admissible disagreement. 

As one would expect, the jurists' restrictive interpretation of the tem ictibar is 

questioned. The opponents want to understand it as a command ta " take heed " (jttic~). 

especially given the context of the verse (Muslims are commanded to take heed from the 

example set before their eyes about the predicament of others). Moreover, the oppanents 

maintain, even if the tenn is understood restrictively ta mean qiyas, qiyas itself is a 

comman term which applies to reasoning in theology (al-qiyas al-Caqli) and analogical 

reasoning in law in both cases when the Cilla is explicit or educed. However, the verse 

does not have a general formulation (~ighat cumiim) and thus cannot he taken as an 

obligation to foUow all kinds of qiyas. Instead, it bas an unrestricted (mullaq) 

formulation. But il is the accepted exegetical rule that an unrestricted expression bas to he 
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interpreted consistendy in one sense only. The opponents are willing to consider that 

ictiblr here designates qiyü in the rational sciences or the lelal qiyis in cases where 

the cilla is explicidy stated. They leave the jurists with the ntcd to produce evidence about 

qiyis when the cilla is educed.63 

The jurists grant their opponents that ictiblr is synon)'mous with ittjcl,. 

However, they explain, this synonymity derives from the fRct that both ictibir and jttjCq 

involve the transition from one thing to another, which is precisely why j etiblr is also 

held to he applicable to qiyàs. In qiyas, as in ittjCq, one gains knowledge by relating 

different mings and applying the judgment of one situation to another.64 AI-Amidl is 

willing to acknowledge that the fonnulation oi the verse is not lencral. However, if the 

word ;ctibii' is considered qualified and has to he interpreted resttictively, he maintains, 

priority ought to be given to the legalistic interpretation. The command for ictiblr ought 

to be understood as a command to follow qiyas when the cill. is either explicitly stated or 

educed. This is 50 because God predominantly addresses us about legal matters. But, 

when the cilla is explicitly stated no intiqil is involved since all the cases to which the 

roting applies are established textually. Therefore, the verse underdiscussion has to he 

interpreted as a command to employ qiyis where the cilla is not explicitly stated.6S This 

lengthy argument notwithstanding, the jurists concede that the meaning of the verse cannot 

be detennined conclusively and that the verse provides a probable evidence only about 

qiyis. Once again they restate hue that the question of the authoritativencss of qiyas is 

only probable.66 

AI-Amidi and al-Rizi then tum to evidence from the Sunna. n.e tirst group of 

traditions they cite are variants of the therne of the dialogue between the Prophet and his 

emissaries/ judges about the proper means of adjudication. The famous tradition of Mucidh 

b. Jabal, which as wc have secn, was already known to al-ShifiCJ, is singled out for 
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discussion. According to this tradition, the Prophet is said ta have approved the decision 

of Mucldh, his emissary to Vernen, to rely upon ijtihfdal-ra~, ühe fails to find solutions 

for cenain l~gal cases either in the ~in or the Sunna.67 What Mucidh and the Prophet 

understood by ijtihad al-ra,>, here, the jurists assert, is none other than qiyb. It is 

certainly not the independent ~asoning (al-ra,>, al-mursaJ) because independent 

reasoning, al-ÀmidI postulates, is Jegally invalid (ghayr muCtabar). 68 

The opponents criticize this ttadition. They point out that it has a broken chain of 

ttansmission (mursaJ). Thus, according to al-Shafi'I himself this kind of traditions docs 

not have any evidentiary value (Jaysa bi ~ujjatin). Funhennore this tradition is a solitary 

report (khabar al-wf1Jid). Although solitary repons are accepted as proof in the domain of _ 

actions (a'miil), they are rejected, according to Abü l;IanIfa, in matters which have a wide 

application (Dma ta'ummu bihi aJ-balwA). Thus there is a consensus among the l;Ianafites 

and the Shaficites that this kind of traditions does not constitute vaUd evidence.69 

The opponents then tom to question the jurists' restrictive interpretation of the 

meaning of these traditions. Qiyas is only one of the procedures subsumed under ijtihad. 

Mucidh could have meant by ijtihada1-ra~y those interpretive procedures that are applied 

in order to determine the meaning and the legal impon of unclear texts (khan al-nu,ü,). 

Moreover, even if taken as the synonym of qiyas, the tenn ijtihad, as it occurs in the 

ttadition, is used in an unrestricted sense. The opponents are willing to concede that the 

tradition constitutes evidence about the validity of qiyas in the specific cases when the cilla 

is explicitly stated.70 

AI-Amidi and al-RizI insist that the tradition constitutes a valid proof. brespective 

of its fonnal characteristics of this tradition, its soundness is attested by the fact that it has 

been unanimously accepted by the community (talaqqathu al-ummatu bi al-qabüli). 71 

Nevertheless, the two jurists acknowledge that, as a solitary report, the tradition of 
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Mucldh constitutes a probable evidence only. Once alain they restate that the evidence 

about the authoritativeness of qiyü is only probable, and not conclusive.72 

Regudinl the interpretation of the lJ.d1th, the jurists arlUe that Mucidh and the 

Prophet could not have understood ijdhid a1-II~ to he the interpretation of unclear 

verses. Mucidh, they point out, infonned the Prophet that he would role according to 

ijtihad al-ra" only after having exhausted his search for a judgment in the Qtwln and 

the Sunna. Therefore, ijtihïd al-,.~ in this context is identical to qiyis. since it refers to 

the exercise of judgments about cases which are not textually stipulated.73 

The jurists cite another group of traditions according to which the Prophet uses 

qiyas in answer to cenain legal questions posed to hirn. In one such ttadition, for 

example, a women inquires whether she is pennitted to substitute for ber ill father in 

perfonning the obligation of pilgrimage. In response. the Prophet I~;aws an analogy from 

daily rnatters: since she is pennitted to pay on behalf of her father his debts to other people, 

it is even more apt that she should pay her father's debt's towards God.74 Such traditions 

are indicative of the authoritativeness of qiyis, al-RizI explcins, since the prophet clearly 

presupposes in his response the argumentative validity of qiyas. In a similar way 

Muslims adduce Qu~inic verses in their arguments, only because they presume that the 

authoritativeness of the Quroan is accepted by their opponents.7S 

AI-AmidI acknowledges that this and other similar traditions are mostly solitary 

(ilJad). However, although the specifie wording of such traditions differ, they are all 

variants of the same therne (min al-akhbiri al-mukhtalifi laf"mi al-muttalJidi ma'nihi). 

Thus, although individually each one of these traditions is a solitary repon (~aduhi 

flJadan), they are collcctively equivelant to a single muœwatir ttadition (jum/8tuhi 

manzi/atu al-tawaturi). One would have expected al-ArnidI here to elaborate and utilize 

this as conclusive evidence about the validity of qiyas. This is especially 50 since he 
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utilizes the concept of tawatW'matnawi in arguing that the evidence provided by the 

numerous individual traditions about the authoritativeness of ijmac is conclusive. 76 But 

al-ArnidI docs not do so. Instead, he continues to recognize that the evidence !rom 

traditions about qiyas is only probable. In summary, al-Anneli and al-Rizi considerthat 

neither ijml e nor the Qur 'in or the Sunna provide conclusive evidence about the validity 

of qiyifs. Thus for both jurists the authoritativeness of qiyis is a matter that is only 

probably indicated, but not setded conclusively. 

As we have secn, al-Ohazzili insisted that the existence of ijmifc among the 

Companions about the validity of qiyas was conclusively established and that the 

authoritativeness of qiyis was indeed a matter that did not admit of any doubt. U nlilce al- _ 

Amidl and al-RizI ,however, he maintained that neither the Qw4in nor the Sunna 

provided the evidence needed to establish the authoritativeness of qiyis. The ~inic 

verses adduced by jurists in suppon of qiyis. do not on their own, and in dissociation 

from other corroborative evidence, constitute expJicit and unequivocal texts about qiyis.77 

As for the traditions adduced in suport of qiyiis, they are solitary reports whose 

authenticity cannot he ascertained. Moreover, although al-Ghazzili argues that the 

authoritativeness of the tradition of Mucidh is heyond doubt, he docs not consider this 

tradition to be a specific and unequivocal text about qiyas. 

On the other hand, a1-Ghazwi docs not entirely discount the value of these 

traditions and ~ inic verses, but uses them as evidence to cOlTOborate his argument 

from ijmae• As we have seen, al-Ghazzili argued that the Companions could not have 

practiced qiyis without a conclusive pennission from revelation. Thus, when asked to 

account for the basis (al-mustanad) of the Companions ' practice of qiyas, he proposes 

the foJlowing theory: The Companions must have known of countless indications and 

statements from the Prophet in favor of qiyifs. which in conjunction with other pieces of 
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circumstantialevidence (qarPin .I)wal) created in the Companions necessary knowledge 

(eïlm (l1l'iiri) about the authoritativeness of qiyb. However. the early Muslims look the 

validity of qiyis for granted to such an extent that they neglected to transmit most of the 

evidence about it. especially where such evidence consisted of circumstantial indicants that 

are difficult to descrihe and transmit (ya'suru wa,fahi wa naqlahi"). Whatever they have 

transmitted was handed down via solitary channels only. Consequently, the evidence from 

traditions docs not provide the conclusive evidence needed to establish the 

authoritativeness of qiyis. Nonetheless. al-Ghazwl suggests that the solitary traditions 

about qiyas are the rernnants of the numerous and abundant indicants that at one point 

made the Companions fcel certain about the authoritativeness of qiyis. For later scholars. 

however, theonly evidence about qiyiis is provided by the ijma,' orthe Companions 

about its practice . This ijmii' in tom is conclusively established, having becn transmittcd 

by tawitur. 78 

If a1-Rizi and al-Amidi considered the evidence in ravor of qiyis to he only 

probable, then in what sense did they consider qiyis to he authoritative1 In al-ÀmidI's 

case, the answer is to he found in his treatment of the authoritativeness of the solitary 

report. After assessing the evidence from reason and tradition about this matter, he 

concludes that the question of the authoritativeness of solitary report remains inconclusive. 

Thus, he maintains, everybcxly is entitled to follow what he helieves to he the truth 

regarding it.79 AI-Amidi would follow the judgments of qiyis but would not claim that 

those who reject qiyiis are entirely in error. AI-Rizrs position about this matter, although 

not explicitly stated, can he inferred from his tteatment of ijmi'. He argues that since the 

evidence about the authoritativeness of ijmi' is not conclusive, departing from the dictates 

of ijmii' docs not amount to unhelief (jilJidu aJ-l)ukmi aJ-mujma q 'alayhi li" yulcaffaru). 80 

In this respect, al-Rizi considers that the rejection of qiyiis is toleratcd in religion. The 
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position of al-Rizl and al-AmidI is to be contrasted with that of a1-Ghazzili, who maintains 

that the rejection of qiyas is no less intolerable than the rejection of any of the fundamental 

principles of religion, such as the affinnation of Prophecy and tawtJid.81 AI-Rizï and a1-

Arnidi wou Id not consider qiyifs to he an .,1. if what is meant by BlI is a fundamental 

and conclusively established religious principle. the rejection of which constitutes 

dishelief. 

Some questions remain to he asked regarding a1-Amidi's and al-Rizfs position. By 

what authority are the jurists who find the evidence about the authoritativeness of qiyas to 

he probable, obliged, or even entitled. to follow the dictates of qiyis? Can a jurist 

guarantee that, by accepting the authoritativeness of qiyis on the basis of the probable 

tex.tual evidence. he is not committing a grave error? Are Muslims entitled to derive the 

norms goveming their conduct by means of a method whose validity cannot be 

conc1usively confumed? What if. contrary to the r-ann of the jurist. God considers qiyis 

to he an invalid method of inference? 

1 do not find in al-lfJkam an ex.plicit answer to the questions above. For 

example. al-Amidi. as we have mentiolied before, considered that the evidence about the 

authoritativeness of the solitary repon to be probable only. Regarding this. he cites the 

objection of the opponents that such evidence is not sufficient to establish a source of law 

(a~1 min u~iiJ al-fiqh J, since a source of law can only he validated by conclusive means 

(al-/W1Jq aJ-yaqlniyya). AI-Amidi 's response does not address the actual objection which 

this question raises and which pertains to the evidence needed to validate a source oflaw. 

Instead, he responds by conceding that the question of the authoritativeness of the solitary 

repons is not conclusively settled.82 

On the other hand. there is abundant evidence in al-Ma1J$ül that leads one to an 

unex.pected answer to the question reguding the authoritativeness of the probable 
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evidence in support of qiyfs. AI-Rizl considered that the obligation to follow probable 

judgments in law is independendy indicated by reason. Elsewhere in al-M.~,ül. he 

explains that both reason and tradition establish the authorltativeness of probable judgments 

(aJ-rBjïlJu 111l1-pmni wBjibun aJ·elll1lalu bibi bi il-n'iii w, al-m,tqüJi ). In suppon of this. 

he cites the tradition according to which the Prophet states: ft 1 judge matters on the basis of 

appearances ft (ani ,q(II bi al-l2hiri).83 Furthennore, he assens that it is an axiom of 

reason that when confronted with the choice between two contradictory and thus mutually 

exclusive courses of action one follows the course in the favor of which the evidence is 

preponderant (rijiM.84 AI-Rizi employs the principle of the authoritativeness of puln on 

séveral important occasions and in supponing the major lenets of his legal theory. As we 

have mentioned before, al-Rizi considered the evidence in favorot' the authoritativeness of 

ijmae to he only p~bable. Vet, he argued that this evidence was sufficient to establish the 

authoritativeness of ijmae, since il is obligatory to aet 50 as to aven any supposed hann (li 

iJJna dafca al-paraTi al-maplüni wijibun).8S (AI-Rizi adopts al-Ba~'s description oflegal 

judgments as indicants of other worldly hann). He al50 offers the same reason in suppon 

of the authoritativeness of an ijmac which is reported by solitary r.hannels: sinee lhis kind 

of ijmiic also produees probable knowledge about other worldly hann. il is 

obligatory to folloVl its dietates.86 AI-Râzi al50 adduces a rational argument in support of 

the authoritativeness of the individual report.87 

However, what we have just mentioned seems to eontradict with al-Râzi's treatment 

of the authoritativeness of qiyiis. As we have sccn in the previous ehapter, although al­

Rizi argued that qiyas produeed probable judgmenls about other worldly hann (al-qiyas 

yufidu pmns al-9arari), he did not conelude from this that it is obligatory to follow qiyas 

(wujübal-camal bihi). He maintained instead that this only indicates the rational 

admissibility of the authoritativeness of qiyis.88 AI-RizI takes a similar position in his 
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ftatment of the " explicit cause". 1bere, he acknowlcdges that the statemcnt Il ~wrimat al­

khamru li isklrih." produces the strong inference that wine aIsa is prohibited. However, 

he maintains that this is not sufticient to establish the prohibition of wine and that what is 

needed in addition is evidence that it is obligatory to foUow the dictates of probable 

indicants about otherworldly hann (al-dJll1 a1-tWl rJlj wujiibi a1-itJtirizi min alilararÎ al­

mapliini). 89 Thus, in his discussion of qiyas, al-RizI docs not consider the 

authoritativeness of probable judgments in law he self-evident or rationaIly indicated. For 

this seeming inconsistency between al-Rizi's treatment of the authoritativeness of pmn in 

the case of qiyis and in the rest of his legal theory, 1 am unable to find an explanation, on 

the basis of my knowledge of al-MatJ~ül. Further study of this ",orle could help in this 

respect. 

Dy accepting that the evidence about the authoritativeness of qiyas is only 

probable, al-Âmidi and al-Rizi make a significant depanure from what seems to have becn 

the position of the majority of the jurists who preceded them. As we have secn, al­

Ghazzili insisted that the authoritativeness of qiyis was conclusively established and that 

qiyisconstituted a fundamental principle of religion. The same position regarding the 

conclusiveness of the evidence about the validity of qiyas is upheld by other major 

jurists, 5uch as al-Q~ cAbd al-Jabbir,90 Abü l;Iusayn al-Ba~,91 Abü Isl)iq al-Shirizi 

(d. 467),92 and aI-Ghazzitrs own tcacher lmim al-l;Iaramayn al-luwayni (d. 478).93 AI­

AmidI's and al-RizI's willingness to depan from the claims which were generally upheld 

by the jurists preceding them, if the results of their own investigation 50 dictatcs, is not 

unique to the case of qiyis. As we have already mentioned, aI-Amidi argued that the 

evidence about the authoritativeness of the solitarty reports was only probable and not 

conclusive, as the earlier jurists had claimed. On the other hand, a1-Rizi maintained that 

the evidence about the validity of the solitary reports was conclusive, but the evidence 
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about the validity of ijmlc was only probable. This tt f1exibility .. on the pan of these two 

jurists may in pan be due to the fact that al-Amidl and al-Rizl, unlike the jurists who 

preceded them, did not seem to consider it crucial for the evidence about the validity of a 

source oflaw ta be conclusive. Instead, they held that strong probable evidence sufficed 

even for establishing a source of law. However, it may also be that the jurists did not 

conceive of their task as merely one of providing ex post facto justification for generally 

accepted principles, but also of assessing prior claims in the Hght of the evidence available 

to them. This revisory aspect of al-Amidrs and al-Rizifs approch to issues of jursiprudence 

merlts funherinvesrigation. 
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SUMMARY AND CONCLUSION 

Islamic law employed qiyas as weU as other fonns of reasoning since its early 

beginning. In the ancient schools of law, the authoritativeness of the accepted opinion of 

recognized scholars was subsumed under the authoritativeness of the consensus of 

scholus which was the sanctioning force and the actual dctenninative of the Sunna. By al­

Shafi'i's lime, the order of the living tradition was challenged by the traditionist 

opposition. AI-ShifiCf upheld the traditionist thesis by identifying the Sunna exclusively 

with fonnal traditions from the Prophet and by insisting upon the primacy of these 

traditions, next ta the Qur:lin. Moreover, as the fundamental ptemise of his theory, al­

Shafi'i adopted the principle of the exclusive authoritativeness and compehensiveness of 

the texts of revelation, which he applied consistently in justifying his jurisprudential 

scheme. After al-Shifi'i, textual evidence becomes by and large a prerequisite of validity 

in Muslim legal discourse. 

Al-Shafi'i accepted qiyis as a secondary supplement to the textual sources, 

although he acknowledged that qiyisi judgments, since they exceeded the explicit 

hounds of their textual basis, could not be ascenained. However, al-Shafici argued that 

the validity of qiyiis was conclusively indicated by revelation. To this end, he relied 

mainly upon the textual paradigm of the qibla drawing a parallel between the case of 

ijdhld when the qjbla is out of sight and the application ofqiyas in the absence of explicit 

texts. Its textual semblance notwithstanding, al-Shaficrs argument in support of qiyis 

accomodatcd an independentrarional thread: al-Shafi'i argued that the validity of 

exercising qiyas in the absence of texts followed necessarily from the conclusively 

established obligation of seeking the truth about every eventuality in revelation, in the 

same way that the validity of exercizing ijtihid when the qibla was out of sight followed 

necessarily from the obligation of seeldng the direction of the qibla in prayers al all times. 
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() Nonetheless, aI-ShlfiCJ avoided rationalizing qiyls independently of the textual 

documentation. In 50 far as it is considered to be textual, the argument of the qibla 

t" . , ,. 

cannot be considered conclusive even when it is assessed in light of the same 

epistemological criteria which were adoptcd by al·ShlfiCf himself. As noted by 1ater 

jurists, al-Shificr employed qiyis in the justification of qiyls. Hence, besicles its heing 

probable, as all qiyaSÎ arguments were, mis argument was invalid since it feU into 

10gicaJcircuiarity . 

Al-Shificr conceived of qiyas as the extension of a textual ruling to other cases 

which were deemed to fan within its general idea of principle (maCnA ). Although he gave 

several examples in al·RisaJa to illustrate the application of qiyas, al-Shafi'I did not 

prescribe specifie and detailed mIes for the identification of the general macnA of the 

textual mUng. On the basis of the cited examples, it can he inferred that what aI-Shifict 

accepted as matnj carinot always he characterized as the ratio legis, or as what later 

jurists called the pertinent cause (al-cilla aJ-munisiba) which represented the actual ~ikma 

or ma~/a.fra ofa roIing. Moreover, contrary to what latermedievaljurists and sorne 

modem scholars have claimed, a1-ShifiCJ did not distinguish between the two main kinds 

of qiyis which were recognized in classical Muslim legal theory, namely, qiyis al· cilla 

and qiyas aJ-shabah. Many arguments in which al-Shafi'i had referred to the macnj of 

the ruling were classified and justified in the later teeatises which we have studied, 

particularly in a1-Ghazzi1ïs Mustalfi and Shifi~ a/-Ghalil , under the aegis of qiyis a/­

shabah. 

Throughout his discussion, al-ShifiC:ï presupposed that the judgments of qiyis 

were, generally speaking, reasonably justified by the appparent indicants and therefore, 

constituted ~aqq fi a/-r.ihir. It seems that at a1-Shifiq's time the principled and systematic 

objection to raty and qiyis was not yet significant to the extent that it would have 

necessitated an explicit and elaborate rationalization of qiyis. Morever, addressing his 

legal theory mainly to the ancients schools of law, aI-ShifiCJ did not need to rationalize 
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qiyls but was in fact mainly pmlCcupied, in 50 far as legal reasoning was concemed, 

with establishing the invaJidity and arbittariness of istitJsln, which was still widely 

accepted by the Iawyers of his time. Finally, although the fundamentaJ premises of 81-

SbaficI's theory was theologic81, his discussion of qiyls and for that matter, of all issues 

of jurisprudence was characterestically devoid of lcallm. in a rnarked contrast to al­

Gbazzilr, al-Rizi and al-AmidI's discussions. 

Long alter qiyas was established as the accepted method of infercnce in classical 

Sunnl legal theory, mainstrcam jurists continually attempted to improve, revise and 

explicate the evailable evidence about it, taking into account both the objection of their 

opponents and the better defined epistemological criteria of their legal theory. AI-Ohazzili, 

al-RizI and al-Âmidi insistcd that rcason cou Id not establish the authoritativeness of qiyas. 

Thus, they criticised the justification of qiyis on the grounds of institution81 necessity, 

and the assenion that the authoritativeness of ?JInn was rationally indicated. Like al­

Shafici, they assened that the authoritativeness of qiyis was based upon the texts of 

revelation, although they did not adopt the same evidence which al-Shafici adduced in 

justifying qiyas : the authoritativeness of ijithad about the direction of the qibla did not 

imply the authoritativeness of the specific and distinct kind of r-ann produced by qiyas. 

Instead, in their justification of qiyis, they relied mainly upon the evidence of an ijmac 

whose existence they attempted to prove, tirst, by adducing numerous traditions which 

attested that sorne of the Companions practiccd qiyis and werc not confmed in their ijtihid 

to Iinguistic and interpretive procedures, and second, by denying the existence of any 

explicit objections among the Companions to such practices. Vet, the jurists encountered 

the major problem in substantiating the daim of an ijmic on the basis of a relatively small 

numheroftraditions, especially since they themselves acknowledged that an ijmac could 

only he verified by means of a complete census of explicitly stated opinions. Thus, 81-

GhazziIr cou Id affmn that the available evidence produced certainty about the existence of 

an ijmic and bence about the validity of qiyis only by departing (rom other tenets of his 
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theory of ijmp. On the other hand, ai-Rizl and al-Amidl acknowledled that the available 

reports about the Companions provided only a probable evidence about their ijmft , and 

that as a result the question of the authoritativeness of qiyfs could not he conclusively 

settled. Thus, unlike al-Ghazzilt, they assened that the question of the validity of qiyfs 

was one regarding which disagreement was admitted and that the rejection of qiyfs was a 

matter which was to be tolerated in religion. However, they also held that the available 

evidence about the validity of qiyas was sufficient to render qiyls authoritative or to 

justify its application for those who consider this evidence to be probable. This thesis has 

not becn able to reconcile the value that the jurists assigned to probable evidence in 

establishing the authoritativeness of a source of law ~ with their evaluation of pmn 

elsewherc in their discussion of qiyls. Further study of aI-AmidJ and aI-RizI's respective 

epist~mological schemes and of the reaction of later jurists, particularly the commentators 

upon al-MafJ~ul and al-~kim. to the seemingly unp~cedented position of these two 

jurists about the question of qiyas J could lead to interesting and useful results. 

In addition to estasblishing the textual basis of qiyas. the jurists also rationalized 

qiyas at two levels, the theological and epistemologicallevel. Primarily, they lOOk 

painstaking effons to explain the function and meaning of the legal cause in tenns which 

were compatible with the tenets of Ash carite theology, by denying emphatically any 

relationship of efficient causality hetween the tilla and the roting. Thus, aI-Amidt 

emphasized the stricdy aposteriori characterof legal causes, while al-Razf and to a cenain 

extent aI-Ohazzili offcRd an occasionalist account of the observed ethical rationaJity of the 

law, utilizing for this the theological concept of custom ('ada) . MethodologicaUy, on the 

other hand, the jurists clearly priviliged the tilla when it constitued the explanatory reason 

which demonstrated a relationship of peninence to the benefit or the apparent wisdom of 

the ruting. However. the thrce jurists did not require the criterion of munlsaba for 

validating every legal cause, since they were a1so bound ta rationalize the body of legal 

doctrine accepted by the earlier jurists and in which the tilla could not he characterized as 
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the ratio. The jurists subsumed and rationalized S1lch doctrines mainly under the aeps 

of qiy6$ al-sb.bd. 

AI-Ghazzilt, al-Razl, and al-ÀmidI discussed the question of the 

authoritativeness of qiyl$ in a logical scheme of systematization which was centered 

around the hypothetical question of the rational admissibility of qiyis. In this respect, they 

maintained that qiyis was a contingent legal institution whose authoritativeness was 

neither dictated nor precluded by J'Cason. Moreover, they treated all the non-tex tuai 

arguments of their opponents as objections ta the claim of the rational admissibility of 

qiyls. As we have suggested, such a framework tended to distort the actua} positions of 

the anti-qiylsist s. Nevenheless, through their response ta such objections the qiyisists 

affinned the rational character of the obligation to follow the dictates of qiyis, while 

repeatedly emphasizing that the authoritative basis of qiyis was the text of revelation. 
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