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ABSTRACT

Author: Nissreen Haram

Title: Four Scholars on the Authoritativeness of Sunnl Juridical Qiyds
Department: Institute of Islamic Studies

Degree Sought: Master of Arts

The present thesis examines the question of the authoritative basis of Sunni
qiyas asit was systemnatically treated for the first time by Muhammad b. Idris al-
Shafici (d.204), and later by the three prominent Shaficite Ashecarite jurists-
theologians, Abii Hamid al-Ghazzali (d.50S5), Fakhr al-Din al-Razi (d.606) and Sayf
al-Din al-Amidi (d.631). Thetextual arguments advanced by these jurists in support
of giyas are analyzed in light of the epistemological criteria which these jurists
adopted. The thesis also examines how al-Ghazzali, al-Amidi, and al-Razi
responded to the major arguments against qgiyas, which were adduced mainly after al-
Shaficl, and how they rationalized qiyas from the standpoint of theology and
epistemology.

The following salient points emerge in this exposition: Whereas these jurists
insisted upon the textuzl basis of the authoritativeness of giyas, they adopted different
arguments for 1its justification. Moreover, unlike al-Shifi‘i and al-Ghazzali, both al-
Razi and al-Amididid not consider the evidence about giyas to be conclusive, nor did
they deem it necessary tobe so. Secondly, thethesis argues that in defining and
justifying the individual methods of applying giyas, the jurists were guided not only
by theoretical and methodological considerations, but also by the need to systematize
and rationalize the modes of inference underlying the body of legal doctrines already
established by the earlier jurists. The role theology occupied inthe discussion of
the validity of giyas in the writings of these jurists is also closely examined in this
thesis.
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RESUME
Auteur: Nissreen Haram
Titre: Quatre savants et I'autorité du giyas juridique sunni.
Départment: Institut des Etudes Islamiques

Digléme : Maitrise en Arts

La présente thése se propose d'examiner la base de 1'authorité du giyds sunni
tel qu'interprété pour la premiére fois par Muhammad b. Idris al-Shafii (m. 204), et
plus tard par les trois fameux juristes-thé€ologiens shafiCites ashCarites, Aba Hamid al-
Ghazzili (m. 505), Fakhr al-Din al-Razi (m.606) et Sayf al-Din al-Amidi (m. 631).
L'argumentation textuelle favorable au giyas avancée par ces trois juristes, est
analysée sur une base épistémologique telle qu'adoptée par ces derniers. L'étude montre
également comment al-Ghazzali, al-Amidi, and al-Razi repondent aux arguments
s'opposant au qgiyds, arguments qui firent surtout loi aprés la mort d' al-Shafi€i, et
commentd’un point de vue théologique et épistémologique, ilsle rationnalisent.

Les points qui suivent sont également développés : alors que les juristes
insistent sur la base textuelle de l'autorité du giyas, ils adoptent des arguments
différents pour en justifier 'usage. Par ailleurs, a 1a difference d'al-Shéfici et d'al-
Ghazzili, al-Razi et al-Amidi ne considérent le giyas ni concluant, nidigne de I'étre.
De plus, la thése discute le fait qu'en définissant et en justifiant les métbodes
individuelles d'application du giyds, les juristes ne sont pas uniquement guidés par des
considérations théologiques et méthodiques, mais aussi guidés par le besoin de
systematiser et de rationaliser les modes de déductions, mettant en apparence un corpus
de doctrines 1égales établies par les tous premiers juristes. Le role que la théologie joue
dans le débat portant sur la validité du giyas dans les écrits de ces juristes est également

étroitement €tudié.
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INTRODUCTION

In recognition of the fundamental role played by consensus (ijma ) in classical
Sunni legal theory and of the centrality that the question of the basis of its
authoritativeness occupied in Muslim jurisprudential discourse, modern westen
scholars have undertaken several studies which examine in considerable detail how
Muslim jurists attempted to establish the validity of iima*. On the other hand, no
serious attempt has yet been made to study in some detail how mainstream Sunni jurists
affirmed the validity of giyas and how they defended it against the objections of its
numerous opponents. This is the case inspite of the longstanding awareness by
modern scholars of the scale and significance of the controversy which surrounded
qiyas in medieval Muslim intellectual circles, and of the major role that giyas played
in Sunni legal construction. Mainstream Sunni jurists accepted qiyas as a fourth
source of law, nexi to the Qur®an, the Sunna of the Prophet and ijma¢, adopting it as
the main method by means of which they extended the law to newly arising situations.
Imam al-Haramyn al-Juwayni declares that nine-tenths of the Shari ¢ais the product of
ra’y and giyas. ! In keeping with their adherence to the principle of the primacy of
revelation, Sunni legal theorists r>cognized the need to establish that the
authoritativeness of giyas rested on the strength of the Quran and the Sunna. Failing
to base the validity of giyas in the textual sources implied that the giyasists took into
their hands the task of legislation -- a task which Muslims unanimously considered to
be the exclusive prerogative of God. This also implied that a sizable portion of the
rules of conduct governing the lives of Muslims was devoid of divine sanction. Itis
therefore not surprising that the question of the authoritativeness of giyas consituted a
main concern of Sunni legal theorists and was treated at length in all major works of
usil al-figh . Moreover, there seems to be a need in current scholarship for
undertaking an investigation of how mainstream Sunni jurists attempted through the

ages to establish the validity of giyas.
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The present thesis makes a preliminary attempt towards addressing this need,
by examining how the question of the authoritativeness of qiyas was treated by four
prominent legal theorists, namely, Muhammad b. Idris al-Shafi 1 (d.204), Abi
Hamid al-Ghazzali (d.505), Fakhr al-Din al-Razi (d.606) and Sayf al-Din al-Amidi
(d.631). Beginning with al-Shafi‘i, we shall see how this issue was treated in a
systematic manner for the first time in Muslim legal history. Al-Shafi‘i's iustification
of giyas will be analyzed in the overall context of his legal theory, andin light of the
background in early Muslim jurisprudence against which this theory was formulated.
Then, taking al-Shafi¢i as a comparative point of reference, we will turn to examine
how the question of the validity of giyas came to be treated at the time when Sunni
legal theory was well into full maturity, and by three prominent legal theorists who
belonged to what was then the dominant school of theology in Islam. The theological
persuasion of the jurists whom we have selected is especially relevant, as we shall
see, to what may be characterized as the " rationalization " of qiyas.

In their justification of giyas, Sunni jurists primarily attempted to produce the
evidence about the textual basis of this legal method. No amount of rationalization of
qiyas or refutation of the counter claims of its opponents substituted for this
prerequisite of validity. Thus, the main aim of this thesis is to analyze the textual
arguments adduced in supportof giyas and to assess such arguments critically,
although this will be done in light of the same epistemological premises adopted by
each of the jurists discussed. The first and third chapters of this thesis will mainly treat
this aspect of the jurists' justification of giyas. It must be noted here that the
arguments which are adduced by al-Ghazzali, al-Raziand al-Amidiare clearly not
originally theirs. In fact, most of the textual evidence about giyas seems to have
proliferated in the first century after al-Shafi‘i and in responss to the intensification in
the campaign against ra’y and giyas which was waged mainly --as we are told-- by

the Zahirites, the Shicites and some of the early Muttazilites. This does not mean that



the later jurists simply restated the earlier arguments. Rather, they constantly revised,
redeployed and further explicated the available evidenceina continuous effort to
assert the validity of giyds. By undertaking a chronological study of the question of
authoritativeness of ijmac, Wael Hallaq has detected a gradual and significant pattern
of development in the textual arguments which Sunni jurists through the centuries
have adduced in support of this source of law, highlighting as a result the dynamic
and evolutionary dimension of Sunni legal theory.2 Ideally, in my view, the question
of the authoritativeness of giyds is best studied from this chronological perspective.
For practical considerations, however, it was not possible to undertake such a task in
this thesis. Instead, this thesis aims primarily to present a relatively detailed
exposition of the arguments that each of the three jurists advocated without attempting
to determine precisely the actual contribution of these jurists to the earlier
accomplishments in the justification of giyas. Nor will a definite statement be made
here about the final development in the textual jusitification of giyas in Sunnilegal
theory.

For the jurists after al-Shafici, the attempt to establish the textual basis of giyas
represented only a part of their effort to provide a comprehensive justification for this
source of law, and to respond to the objections of its opponents. In additionto
challenging the claim about the textual foundation of giyas, some anti-giyasists also
maintained that giyas is an arbitrary method of inference whose usage renders the law
subject to the whims of individual jurists. With an eye to this aspect of the campaign
against qiyas-- which seems tohave been waged more effectively and sytematically
after al-Shafi‘i-- we shall examine in the second chapter how al-Ghazzali, al-Razi and
al-Amidi attempted torationalize qiyas in general, and the individual modes of
inference commonly employed in its application in particular. These attempts are found
mainly in their respective discussion of the methods for educing the legal case (¢illa ),

which, as the jurists themselves proclaimed, constituted the central pillar (rukn ) of
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qiyds. The jurists themselves, however, did not discuss the different methods of
educing the cause (masalik al-‘illa) under the section treating the validity of qiyds.
Nonetheless, this thesis argues that the lengthy discussions of the epistemology of the
cause-- as they were presented in Usiil al-figh works which have been studied here--
did not serve a methodological functiononly. They were also intended to rationalize
the body of legal doctrine derived by qiyas, and as such constituted an implicit aspect
of the justification of giyas. Itmust be noted here that the subject of the methodology
of the cause is a vast one, and abounds with technical complexities and controversial
matters. Inorder to appreciate this fact, one only needs to examine al-Ghazzali's
voluminous work Shifa’ al-ghalil, which was dedicated in its entirety to the
discussions of taclil. This thesis makes a preliminary attempt to analyze certain aspects
of the jurists' treatment of the methodology and only in so far as this represented their
attempt to rationalize and justify giyas.

The second chapter will also examine the jurists’ explicit responsesto what
they considered to be the major arguments against giyas . It should be made clear
from the outset that one cannot obtain an accurate picture of the various positions of
the anti-qiyasists fromthe treatises authored by giyasists. To begin with, the jurists
often give conflicting attributions of the individual arguments against giyas .
Furthermore, these arguments often seem to be presented out of their original context,
as they are set in a strictly logical (and theological) scheme of systematization which
is centered around the hypothetical question of the rational admissibility of the
authoritativeness of qiyas. This thesis does not attempt to verify the claims the jurists
have attributed to their opponents nor to determine whether the jurists succeeded in
responding to the actual objections of the different anti-qiyasists. Instead, itonly
examines how, through their response to the non-textual arguments against giyds,
the jurists were able to rationalize certain problematic aspects of this source of law,

while insisting that the basis of its validity is revelation. Finally, the second chapter



will also examine how the jurists attempted to accommeodate the theoretical
presumptions entailed in the application of giyds with the tenets of Ashcarite theology,

and the role that theology played in their evaluation of the arguments for and against

qiyas .
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CHAPTER 1|

EARLY DEVELOPMENTS IN JURISPRUDENCE
AND AL-SHAFI'I'S JUSTIFICATION OF QIYAS

Islamic law employed reasoning from its very beginnings. The first gadis
relied considerably on their opinion and discretion in passing judgments. Moreover,
reasoning constituted an integral element in the large-scale task of revising and
Islamicizing the popular and public practices of the Umayyads, which was undertaken
by the pious specialists of what Joseph Schacht called the " ancient schools of law ".
It was also the means by which the law was continuously elaborated from set
authoritative precedents. Finally, reasoning was used independently when the Quréan
was deemed to be silent about a given situation, or when the strict implications of the
Quran were overlooked for practical considerations. In such cases, judgments were
based upon individual discretion, which was usually guided by considerations of
equity and public interest.! In the early period, the word ra’y was used to designate
any opinion that was considered sound, whether based entirely on the individual
discretion of the jurist or inspired by an effort at consistency and guided by a textual
parallel.2

In early Islamic jurisprudence, the use of reasoning was an inevitable postulate
which did not warrant any theoretical justification. Modern research has amply
demonstrated that early Islamic law did not possess the massive body of Prophetic
traditions that later, together with the Qur’an, came to constitute its material
foundation. Inview of the modest size of the Quranic legislation, the process of
" Islamicizing " the law entailed a great deal of human deliberations. Individual
opinion was involved in any attempt to determine, beyond the most simple and basic

level, the applicability and implications of the Qur’anic injunctions to new situations.3
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It seems that in the beginning, the need for justifying the validity of this kind of
judgments was subdued by the recognized merit of the primary intent of Islamicizing
the law. Nor was there a compelling need for the jurists to account for their frequent
reliance upon individual discretion. It would be difficult to explain this phenomenon,
only if it were deemed that the task of the Muslim jurists remained strictly theoretical
and revisory. In fact, however, the lawyers of the ancient schools gradually acquired
the status of advisers to their communities on an increasingly wider range of legal
matters. In view of the breadth and practical demands of this task, the early jurists
must have felt confidently entitled-- particularly in cases where the Qur'in was deemed
to be silent-- to provide advise solely on the basis of sound individual judgments.4

In each of the local schools of law, it was the opinion of the majority, that is
the average opinion of recognized scholars, that counted. This opinion went under the
guise of an " anonymous consensus " , determining the doctrine of the school. In the
course of time, this doctrine became the Sunna or " living tradition". 5 Untila
relatively late period, the consensus of the school remained anonymous and was
considered to provide a sufficient sanction for doctrine. However, as Joseph Schacht
argues, " the idea of continuity inherent in the concept of the Sunna, the idealized
practice, together with the need to create some kind of theoretical justification for what
so far has been instinctive reliance on the opinion of the majority, led to the living
tradition being projected backwards and into its being ascribed to some of the great
figures of the past.” 6 Gradually, this process culminated in the attribution of doctrine
to the highest human authority, the Prophet himself. Thus, the schools now claimed
for their doctrines the status of the Sunna of the Prophet, yet without attempting to
document this claim by formal traditions. This retrospective justification reflected the
recognition, in principle, of the absolute authority of the Prophet. However, in

practice, ra’y continued to play a major role in the constant creation and revision of



the doctrine while the consensus remained the actual determinative of the legal doctrine
and hence of the Sunna of the Prophet.

This state of affairs came under question with the growing influence of the
" traditionist movement ". Like the ancient schools of law, the tradionists sought the
authority of the Prophet as a basis of their legal doctrine. However, the distinctive
feature of their thesis was that the Sunna of the Prophet could only be established by
formal traditions (hadith ) and that these traditions superseded the " living tradition ".7
Already before al-Shafici, the logic of the traditionist thesis, if not its actual
implementation, was beginning to win some grounds in Muslim Jurisprudence.

Although the ancient schools did not consistently determine or modify their
doctrine in light of circulating traditions, they did not hesitate to use available traditions
in order to sanction their legal doctrines and practices.® Furthermore, they adduced
traditions as legal evidence in their polemical exchanges with the other schools.? In the
domain of reasoning, the impact of traditionism was reflected in an increasing move
away from independent reasoning, and towards inferences guided by analogues in the
textual sources. The ancient schools, particularly the Iragis, employed giyas
considerably. Moreover, in principle, they recognized its superiority over independent
reasoning, as well as its subordinate status in relation to binding precedents (khabar
lazim). 10 The fact that the term istihsan came to signify a breach of qiyas for
reasons of public interest reflected the concession that giyas normally took precedence
over independent reasoning because of its association with the authoritative sources.!!
Yet, the ancient schools of law retained a considerable amount of freedom to judge
matters independently of the textual sources: not only did they depart from giyas for
considerations of equity and utility, but also, they often rejected traditions, particularly
those which were not widely accepted and transmitted, in favor of independent
reasoning and of inferences that ensured consistency.!2 Thus, although before al-

Shafici the ancient schools had acknowledged in principle the paramount authority of
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the Qurdn and the Sunna of the Prophet, their legal practice was still dominated by an
informal, though uneasy, eclecticism. Personal discretion and regard for circumstances
and consistency played a major role in the formation of the doctrines of each school,
while the consensus of the local scholars was the instrument by which these doctrines
were ultimately sanctioned and synthesized. As we have mentioned before, this
consensus was majoritarian. Within each school disagreement (ikhtilaf) was
reprehended and irregular opinions which threatened the unanimity of doctrine were
disparaged.13

Itis against this state of affairs that al-Shafici advanced his thoroughgoing
critique and proposed an alternative legal theory, which was to define the course of
classical Sunni jurisprudence. As Joseph Schacht tells us, al-Shafi‘i's most dramatic
break with the ancient schools of law was his insistence upon the overriding authority
of the Prophetic traditions as opposed to the living tradition which was the outcome of
the consensus of the scholars. In al-Shafici's legal scheme, this consensus was
deprived altogether of its role as the ultimate determinant of law. Al-Shafif considered
only the consensus of the entire community to be authoritative, acknowledging,
however, that in its nature, this kind of consensus was practically applicable only in
the realm of the fundaments of faith and not in details of the law.14 Al-Shafii accepted
giyas, butrelegated it strictly to the status of a supplement to be used only in the cases
of necessity and in the proven absence of explicit Quranic texts or traditions. Finally,
he rejected unqualifiedly independent reasoning, which he called istihsan.

Al-Shafii does not postulate his doctrines about tradition, ijjma¢, qiyas, and
istihsan, but ties them articulately and systematically to the central principle of his
theory, namely, the principle of the absolute authoritativeness of revelation. By its
own testimony, the Qur°an stands as the comprehensive and the only reliable source of
guidance and explication (bayan). In al-Risdla and in the parts of Kitabal-Umm
which deal with legal theory, al-Shafif introduces his discussion, by citing numerous

10



Qurdnic verses which attest to this theme.!S However, the explicatory character of the
Qur’an does not reside solely in its positive laws, but also in the fact that it contains
guidance to the other principles of the law, namely the Sunna of the Prophet, ijma®,
and giyds. " For every eventuality that befalls the people of God's religion, the Book
of God provides guidance regarding it, cither by texts or by way of indicating the
general principles (jumlatan). "16 In an unmistakable address to the ancient schools of
law, al-Shafiq asserts that the authoritativeness of traditions is not self-constituted but
derives from the authority of the Qur3an, in which obedience to the Prophet is
repeatedlycommanded.!? It is the Sunna, and therefore ultimately the Qur’an, which
attests to the validity of the jjma¢ (of the community).!8 Moreover, itis the Quran
which indicates the authoritativeness of giyds as well as the invalidity of istihsan. Al-
Shaficf identifies giyas with ijtihad.

Setting the fundamental epistemological principle of Sunni legal theory, al-
Shafi asserts that, in the domain of law, only well authenticated traditions and
unequivocal Qur’anic texts yield certain knowledge, that is knewledge that
encompasses both surface appearance and underlying reality (“ilm ihata fi al-zahir wa
al-batin ).19 The truth about matters which are not stated by explicit texts constitutes the
unseen (ghayb). 20 Since giyasi judgments do not fall within the explicit bounds of
their textual bases, they cannot be ascertained and constitute truth based upon apparent
indicants only (haqq fi al-zahir). 2! Therefore, al-ShaficT is compelled, by the
premises of his own theory, to account for the authoritativeness of such partial human
judgments: inalegal scheme that claims revelation to be the exclusive authority and
comprehensive source of guidance, the authoritativeness of human judgment cannot be
self-constituted. The device of the dialogue with a hypothetical interlocutor is employed
to emphasize this awareness:

(Interlocutor]: You maintain that the cases about which there are neither
texts in the Qur®an or the Sunna, nor a consensus among the people,

11
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should be adjudicated by giyds. Do you consider that the judgments

derived by giy&s are authorized by God (a yuqdlu li hadhi qubila can

Allahi)? If it is asserted that the general principle Gumlatuhu) [by which

these judgments are derived] is authorized by God, then I ask you: what

is this general principle? If it is said that it is the principle of exercising

ijtihad on the basis of the Book and the Sunna, we ask: is there

evidence (dalil) in the Book about this?2

However, al-Shafici's thesis was primarily addressed to the ancient schools of
law which employed giyas as well as istihsdn. Judging from the relative emphasis and
repetitions of certain discussions, it can be safely inferred that what al-Shafici found to
be the difficult and more controversial assertion is not that giyds is valid, but that it is
the only valid ijihdd. All the arguments that al-Shafii adduces in support of giyds
serve simultaneously the function of showing the invalidity of istihsdn. They answer
the dual question, put aptly in the mouth of an interlocutor:

I ask you two things: first, cite a proof that you are entitled to use

qiyas. Second, since giyas, unlike the transmitted report, does not

provide conclusive knowledge (laysa bi ihatatin ka al-khabari), and

constitutesonly ijtihad, then on what basis do you restrict ijithad

exclusively to giyas? 23

Addressing this dual concern, al-Shafii mainly cites Quréanic verse 2: 150 in
conjunction with verse 6: 97:4

...and wheresoever thou comest turn thy face toward the direction (shar)
of the inviolable Place of Worship and wheresoever ye may be turn your
face towards it....25

...and He it is who appointed for you the stars that He may guide you in
the darknesses of the land and the sea.

The verses cited above, al-Shafi‘i explains, establish conclusively that
Muslims are commanded to pray in the direction (shafr) of the Holy Mosque (hereafter
qibla), " wheresoever " they may be. When the gibla is out of sight, it is not possible
to locate its direction with certainty (bi ihata). Yet, neither the obligation to pray nor of
directing oneself towards the gibla is suspended.26 Therefore, this indicates
conclusively two things: first, that in this case it is obligatory to seek the direction of

the gibla by ijtihad, 27 and second, that when the gibla is out of sight, the obligation
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(al-taklif) entailed is not to locate its direction correctly, but only to attempt to find its
direction by means of ijtihdd. By doing so, a jurist can be certain about having
fulfilled his obligation towards God even if he fails to find the exact direction of the
qibla.® However, verse 6:97 specifies that the proper ijtihad consists of attempting
to locate the gibla with the help of the signs (al-°aldmédt) which God has intently
erected in nature for guidance. Thus, ijtihdd is valid only if it is guided by concrete
and divinely designated indicants. When the gibla is out of sight, it is neither
permitted nor is it considered ijtihad at all to pray arbitrarily in any direction.29

In the example of the gibla, al-Shafi‘i sees a powerful textual paradigm which
provides an instructive parallel with the case of giyas. In this paradigm, the obligation
to seck the gibla in prayers corresponds to the obligation of seeking to know the divine
prescriptions for every eventuality which are reposited exclusively in the texts of
revelation. When there are binding texts about legal cases it is obligatory to follow them
strictly, just as itis obligatory to pray in the exact direction of a visible gibla . The cases
about which there are no explicit texts, al-Shafi‘T maintains, are analogous to the gibla
when itis out of sight; although it is not possible to know the truth with certainty, a
scholar must seek to find the judgments of these matters by means of jjtihad and by
utilizing the textual indicants, which are signs that God intently provided for our
guidance. In such cases, the jurist is only obliged to follow the truth as it appears to
him on the basis of his own ijahad (kullifa fi al-hukmi al-ijtihada fi al-zahiri diina
al-mughayyabi).3 By doing so, he can be certain about having fulfilled his obligation
towards God, even if he may not have found the actual divine judgment about the
eventuality. Although the judgments of giyas are probable, al-Shafi‘i wants to say,
the validity of qiyds is conclusively established.3! Al-Shafi‘i corroborates his
argument by citing a hadith which confirms the validity of ijtihad. When a judge rules
on the basis of /jtihad, he is rewarded twofold if he arrives at the correct judgment and

once if he is at error.32 This indicates that by exercising ijtihad, a jurist is right (‘ala
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sawibin ) for having fulfilled his primary obligations. Otherwise, if ijtihéd were
invalid, the jurist would not be rewarded for being entirely at error. The other reward
is, asit were, a bonus point, but the mujtahid is not expected to find the correct
ruling (lam yukallaf sawaba al-‘ayni).33 However, the paradigm of the qibla proves
that giyas is the only valid ijtihdd. To judge mattersindependently of the textual
indicants is as good as praying arbitrarily in any direction without even attempting to
seek the gibla by ijtihad. Clearly, al-Shifi finds the parallelism between the two
cases very compelling:

There can be no ijtihad without a definite object which can be pursued
cither by means of indicants which lead to this object, or on the basis of
resemblance to an established object. Therefore, this makes it clear that
itis not permitted for anyone to judge matters according to istihsdn, if
istihsan does not accord with the established precedent. The meanings
of the Qur'an and the Sunna are objects that a jurist should pursue by
ijtihad, just as the one who is remote from the gibla ought to seek it
by giyas. Therefore, nobody is entitled to judge matters except on the
basis of ijtihad, which is the pursuit of truth in the manner described.34

Since revelation is the only valid source of juristic knowledge, the aim of the

juristic endeavoris to seck the dictates of revelation about every eventuality. Therefore:

A scholar is not entitled to judge any matter except on the basis of
knowledge, and knowledge can be obtained only from the binding
report (al-khabar al-lazim) and from giyas on the basis of indicants
about the truth. This is so, because a scholzr should always either
adhere to the report or seck the report by means of qiyas, just as he
should face the gibla when it is visible, and seek to find its direction by
means of ijtihad on the basis of signs and indicants.33

It may have already become clear, that, inspite of its textual semblance, al-
Shafi‘i's argument accommodates an independent rational thread. What I mean by this is
that although al-Shafi¢i insisted that it was the textual paradigm of the gibla which
provided the evidence about the validity of giyas, the evidence afforded by this
paradigm was in fact superfluous. Al-Shafi‘i has reasoned that the validity of ijtihad,

when the gibla is remote, follows necessarily from the fact that it is always obligatory
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to seek the gibla in prayers. Furthermore, he postulated that since itis not possible
to locate the gibla with certainty when it isout of sight, the obligation in this case
cannot possibly entail the same responsibility as when the gibla is visible.36 Similarly,
he argued that the validity of giyds when there are no explicit texts follows necessarily
from the conclusively established obligation of seeking the judgments of revelation
about every eventuality. (This latter is the fundamental premise of al-Shafi‘i's legal
theory). The reasoning underlying al-Shafi¢f's justification of giyas is made explicit in
atelling, yetunique paragraph in al-Umm:

God has provided the Book with an explication for everything. But,
explication has different aspeca.God has prescribed certain obligations
[textually], while others He revealed only in summary (jumlatan) and
commanded that they be sought by means of ijtihad. Furthermore,
God guided man to the proper ways of seeking what He has
commanded them to seek, by means of signs which he has created in
them (bi calamatin khalaqaha fi ¢ ibadihi). Therefore, when God
commands us to pursue something, this indicates two things (God
knows best): first, that the object pursued has to be sought by what
directs one to it and not arbitrarily, and second, that God has only
made it incumbent to attempt to attain that object by means of ijtihad . 37

Al-Shifi‘i, however, does not consider this statement to be sufficient for
establishing the authoritativeness of giyas, but supports it with the paradigm of the
qibla as an illustrative proof text (even though he employs the same reasoning in the
justification of ijtihad about the gibla ). Thus, itisclear that al-Shafii considers any
rational argument, regardless of its strength, to be inadequate for establishing a source
of law. As we shall see in the next chapter, our three Ashe¢arite jurists advance
elaborate arguments against the various rational justifications put forth by fellow
advocates of qiyas.

In addition to the verse of the gibla, al-Shafi‘i also cites verse 5: 98:

O ye who believe! Kill no wild game while ye are on pilgrimage.

Whoso of you killeth it of set purpose he shall pay its forfeit in the

equivalent (mithl) of that which he killed in the domestic animals, the

judge to be two men among you known for justice (‘adl), the (forfeit)
1o be brought as an offering to the Kacbah, or for expiation....
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In this case, he explains, the law demands compensation in kind for the
animals slaughtered unlawfully on Holy days. Yet, it does not specify the equivalences
between game and domestic animals. Therefore, this entails the obligation to exercise
ijtihad in order to determine the proper compensation. However, the word mithl
indicates thatthe correct ijtihad in this case consists of looking for material similarities
between animals, and not of determining the compensation arbitrarily. Similarly, the
law obliges us to accept the testimony of individuals whom we judge on the basis of
outward appearance to be just, even though they may inwardly be unjust.38
Nevertheless, the assessment of probity cannot be entirely subjective and has to be
guided by material indications about the individual's piety and probity.39 Like the
example of the gibla, the examples of the mithl and ‘ad! demonstrate that the law
tolerates ijtihad when certainty is not attainable, but specifies that ijtihad cannot be
arbitrary and siicvld be guided by material indicants. The three textual examples
constitute proof about the validity of giyas because they provide guidance to the
correct way of fulfilling established obligations. Al-Shafii states this explicitly:

This section [in which the examples are discussed] encompasses the
meaning of giyas since we have discussed here the evidence about the
correct way of arriving at the gibla, ‘adl, and mithl. Qiyas is that
which is sought by means of indicants to be in agreement with the set
precedents from the Book and the Sunna, because the Book and the
Sunna constitute signs to the truth, and this latter truth ought to be
sought just as it is obligatory to seek the gibla, ‘adl, and mithl40

It must be noted that al-Shafi¢i does not take account and perhaps was not yet
aware of an important juridical doctrine which was advocated by extreme traditionists
and cited by later jurists as an argument against qiyas. Some traditionists upheld that
the cases which were not explicitly addressed by the texts were known to retain their
original status prior to revelation, that s, the status of being devoid of legal
qualifications (istimraral-bara’aal-asliyya).4! They considered revelation to be

complete only in the sense that everything of legal relevance that was meant to be




communicated was found in the explicit texts. When no such texts were found, any
legal judgment was to be suspended.42 Therefore, they argued that the analogy
between giyds and ijtihdd about the gibla did not hold: the resort to giyas in the
absence of explicit texts, unlike the resort to ijtihad about the direction of the gibia,
was not dictated by necessity. It was mainly by taking account of the doctrine
regarding the continuation of the original presumption that the later giyasists rejected
the justification of giyds on grounds of rational necessity.43

Since the judgments of giyds are not conclusive, and entail an element of
personal opinion, al-Shafici acknowledges, they may precipitate disagreement
(ikhtlaf). However, in matters which are not decided by conclusive texts,
disagreement is valid. This follows necessarily from the conclusively established
validity of ijtihad. In the absence of texts, each jurist is only responsible to follow the
truth as it appears to him. Thus, when two jurists arrive at different judgments, each is
obliged to follow his own ijtihidd. They may both fail to arrive at the correct judgment,
which is the unique and objective divine truth regarding the legal situation. Yet, they
are both primarily right for having fulfilled their obligation to exercise ijtihad. 44 Once
again the paradigm of the qgibla provides the matching parallel. When the gibla is out of
sight, each person can pray towards what best appears to him to be the correct
direction. Another example is found in the event that two judges with different
knowledge may differ in their assessment of the probity of the same individual, one
accepting his testimony while the other rejecting it.45 In addition to the argument above,
al-Shafici quotes verse 98: 4: " Those who have been given the Book were not divided
except after they were vouchsafed a clear proof “, and 3: 105 : " Be not like those who
were divided and were at variance after they were granted clear proofs ". These verses
indicate that ikhtilaf is reprehended only in the presence of conclusive texts.

Otherwise, the tolerance of ikhtilaf is concomitant with the validity of ijtihad.



Later giydsists consideral-ShifiTs argument inadequate for establishing the
authoritativeness of giyds. For instance the Muttazilite juristtAbd al-Jabbéir (4.415)
concedes to the anti-giyisists that the argument of the gibla is invalid as it falls into
circularity: itinvolves giy&is in the justification of giyds. 4 The fact that the law
authorizes the probable judgments in the particular case of the gibla and in other
similar cases does not imply the authorization of all kinds of probable judgments. 47 In
the next chapter, we shall see what evidentiary role the jurists assign to the textual
examples such as that of the gibia in their justification of qiyis.

Al-Shafi‘T himself acknowledges that the fact that the law pemmits ijeihdd in the
case of the gibla, “adl and mithl, does not constitute explicit evidence about the
validity of giyds. In the beginning of al-Ris@la in what seems to be an unambiguous
reference to giyas, al-Shafii explains that he has cited the examples of the gibla, cad!
and mithl in the hope that they would indicate other matters which are governed by the
same meaning (an tadulla ‘ala ma wara’iha mimma fi mithii ma°nahd). 8 Furthermore,
al-Shafi®1 is aware that speaking of the mana of the texts carries one from their
custody to the realm of giy@s.49 Thus, as it appears, al-Shafi's argument for the
Jjustification of giya@s, if treated as a textual argument and without regard to its
underlying rational structure, falls within what al-Shafi<T himself would characterize as
giyas and isin fact circular. Moreover, since this argument is based on giyas and
not on an explicit textual statement, it is only probable and not conclusive. Al-Shafici
does not take account of this and asserts, as we have seen, that the validity of ijtihad,
whether it is applied to determine the direction of the gibla orto provide judgments for
new eventualities, is amatter thatis known conclusively (biihdga). Later jurists who
uphold that the validity of giyas is conclusively established, attempt to strengthen their
evidence in support of this claim, taking into account the objections of the anti-
giydsists as well as the rigorous and well-defined epistemological criteria of classical

Sunni legal theory.
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In addition to the Qurinic evidence about qiyds, al-Shifi‘i was aware of the
famous tradition according to which the Prophet is said to have approved of his
governor's decision to rely upon ijtihdd in order to adjudicate cases which are not
addressed by the explicit texts in the Qur°an or the Sunna. However, he mentions this
tradition only once in his discussion of giyds and does not seem to assign to it the
evidentiary value it acquires in the arguments of later jurists. 50 It is possible to explain
why al-ShaficT would disregard such a tradition in favor of the Quranic verses
discussed above, which are less explicit in providing sanction for ijtihdd in a
specifically judicial context. As has been shown, al-Shafii's argument was primarily
addressed to the ancient schools of law, who did not oppose ijtihdd to giyds. On its
own, this tradition provides an explicit textual sanction for jjtihad, but does not
specify the proper kind of ijtihad, leaving room for debate about the validity of
istihsan.5! For later jurists who employ this tradition in the justification of giy@s, the
difficulty did not lic in having to establish that ijtihad excludes independentreasoning
(al-ra’y al-mursal). In the discourse of later times this could be presupposed. Rather,
what the giyasists had difficultly asserting, against the counter claims of their
opponents, is that ijtihad in this tradition meant giyas and was not confined strictly to
theinterpretive activities of a jurist.

More notably, al-ShafiT rejects the claim that jjma¢ provided the evidence
about the validity of qiyds. Ina lengthy discussion with an interlocutor, al-Shafi‘i
argues that the claim of an ijma¢ among the successors--and presumably the
companions-- about the validity of giyas, is notsufficiently substantiated, and that
ijmac therefore does not provide the evidence about the authoritativeness of giy@s. As
we shall see in the last chapter of this thesis, ourthree Ashearite jurists considered that
the jjma¢ of the companions provided the strongest evidence about giyas and adduced

lengthy arguments to verify the existerice of suchan ijma*. For latercomparative
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reference, it would be useful to cite al-ShafiT's dialogue with his interlocutor about this

issue:

Al-Shifici: " You claim an ijmd* among them [the successors ]
regarding the validity of qiyds, although you acknowledge that you
cannot verify that they conferred in the same place. Instead you base
your argument upon individual narratives which are transmitted about
them. You infer that they employed giyids, because you have found that
they passed judgments about matters regarding which you are unable to
find Quranic texts or traditions. Thus, you assert that giyds is the firm
knowledge which is unanimously endorsed by the scholars (ah! al-¢ilm)
to be the truth. "

Interlocutor: " Yes I have said so. "

Al-Shafici: " But it is possible that they have judged matters on the
basis of texts of the Qur'an and the Sunna of which you are not aware
or which they failed to mention or transmit. It is also possible that they
have judged these matters according tora’y  and not giyas. "

The interlocutor: " Although this is possible, Ido not suppose that they
could have known of a tradition without transmitting it, or that they may
have judged matters other than on the basis of giyas. "

Al-Shafi‘i: " Do you assert this on the basis of sayings attributed to
them and which indicate that they considered giyas to be binding, or
are you only postulating on the basis of your own surmise (zann) 52
that giyas ought to be binding upon them. Perhaps they did not accord
to giyas the same value you ascribe toit, [... the interlocutor approves
al-Shafi¢1’s analysis]... thus, what you adduce as proof (hujja) about
their practice of giyas is only your erroneous impression. "

The interlocutor: " If this is so, then by what authority do you judge
matters on the basis of giyas to the exclusion of other [methods of
reasoning]. "

Al-Shafi‘i: " On the basis of another method (min ghayri tarigin) than
that which you have adopted and which I have discussed elsewhere. 5

It may be important tonote that al-Shafi‘i does not adduce this argument in the

context of his discussion of giyds, but rather in relation to his criticism of the doctrine

of jmac inthe ancient schools of law. He considers this as one example of the

unsubstantiated claims of ijma¢ put by the schools.
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Qiyis, al-Shafii explains, involves the application of a ruling to cases which
are not explicitly addressesd by the texts but which are understood to fall within the
ma‘nd of a textual ruling. 54 In this context, mand denotes the reason or purpose for
which the ruling is established. Inpractice, however, al-Shafi‘T applies the term to the
idea or principle underlying the ruling, oreven any property which is deemed to be
essential to the ruling. Perhaps, of the different terms used by later jurists to designate
the middle term in the giyasi inference, the one that would correspond best to al-
Shafii's application of ma‘nd is al-Ghazzili's term the " nexus " (al-manat ). The
presumption underlying the application of giy@s is that rulings are established for
intelligible reasons, and that the cases which have relevant similarity with respect to that
reason , and hence fall under the same ma‘nd, are subject to the same ruling.

Unlike later jurists, al-Shafi‘i prescribes only very general rules for the
application of giyas. Inorder to be entitled to practice qiyds, he explains, a jurist
should have thorough knowledge of the rulings in the Qur’an and the Sunna, as well
as the ability to comprehend the ideas (aql al-ma‘ani) underlying rulings and to
discem between relevant and irrelevant similarities. Furthermore, he should be sincere
and exhaustive in his efforts and able to assess and know the merits of the judgments
he rejects over the ones which he accepts.$5 More specifically, in his definition of
qiyas, al-Shafi‘i explains that the evidence as to what constitutes ma‘nd, may be
found in the ruling itself or in other rulings. In practice, what this means as we shall
see from the examples below, is that al-Shafi¢i sometimes adduces systematic
reasoning and textual evidence in support of the validity of individual inferences.
Often, however, he only states his inference without further explanation. We shall
see, how later jurists who accept al-Shafi's legal doctrines, attempt to rationalize
some of his inferences, in the context of their justification of the individual methods of

identifying the legal cause.
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Qiyasi inferences vary in strength and clerity. In some cases, the general
meaning of the original ruling is clear and the new case falls clearly under this meaning,
fI ma‘nd al-agl. Under this category, al-Shaficl places the a fortioni argumentinits
two forms, a minore ad maiorem and a maiore ad minorem, which he considers as
the strongest kind of giyds. For example, from the statement establishing that God has
made it unlawful to think of other believers in any way contrary to the good which they
manifest, it is concluded that it is all the more unlawful to tell untruths about fellow
believers. Similarly, since God has made lawful for Muslims the life-blood and
property of combatant unbelievers, it is concluded that whatever is taken of their
bodies, whichis less than their life-blood and of their properties except the whole of it
is all the more lawful.56 However, al-Shafi‘i relates, some jurists consider that the
judgments based on the a fortiori inferences are textually stipulated and not derived by
qiyas (huwa bi ‘aynihi 1 giyasun cald ghayrihi). 57 Such judgments are clearly
encompassed in the meaning of the text (ma‘na ma ahalla Allahu wa harrama) and fall
under the clear general intention of revelation (dakhilun fi jumlatihi). 58 Likewise they
do not consider as giyas when the new case is conclusively considered to be equivalent
in meaning (fi mana) to the textual prohibition.3 They reserve the term giyas to
cases in which the new case resembles the original parallel, butis not subsumed under
it, that is to say, to cases in which there is uncertainty either with regard to the
identification of the mand and/ or the validity of the subsumption.60 However, others
consider as qiyas every judgment that goes beyond the explicit bounds of the texts
and isonly the equivalent of a textal ruling. 6!

We will discuss here two examples to illustrate how al-Shafi‘i applied giyas
and attempted tojustify hisindividual inferences against other possible interpretations:

The following tradition from the Prophet regarding usury states:

Do not sell gold for gold or paper{currency] for paper, or wheat for
wheat, or barley for barley or salt for salt except like for like, equal
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amount for equal amount, hand by hand. But you can sell gold for
paper and paper for gold, barley for wheat and wheat for barley and
salt for dates and dates for salt as long as they are exchanged hand for
hand {immediate delivery]. &

Al-Shifici argues that the prohibiton should be extended beyond the specific
commodities mentioned in this tradition, all of which have the feature of being edible
and exchangeable by measure (kayl) to any edible and potable commodity, regardless
of whether they are sold by weight (wazn) or measure. This is so because they are all
similar (mujtami‘at al-ma‘ini) in being nutriments (qit) or staples (ghidha>) (the
properties which al-Shafi‘i deems to be relevant to the ruling in the case of the edible
commodities). Thus it is neither permitted to exchange different quantities of the same
edible products at the same time ( e.g. a measure of salt for two measures of salt), nor
to barter them on credit (e.g, one measure of wheat for future delivery of wheat or for
any amount of oil). However, it cannot be said that the ruling of the edible
commodities which are sold by weightis inferred by analogy from the prohibition of
gold or paper (which are also sold by weight and hence serve as a more appropriate
basis for analogy).63 This is so, because although it is not permitted to trade gold for
paper money (or silver) on credit, Muslims are agreed about the validity of making
cash payments of gold, (orsilver), or paper money for a future delivery of any
commeodity. Therefore, it has to be inferrred that in the case of gold and silver, usury is
prohibited for a meaning that is unique to these metals and which is not present in other
commodities.54 We shall see how later jurists rationalize al-Shafi‘i's inference in this
case in terms of the method of al-sabr wa al-tagsim ( and sometimes the method of
shabah ).

Inanother example, al-Shafi‘irelates thatit is the widely accepted doctrine that
the weregeld of a slave is his market price, and not a fixed amount as the weregeld of a
afreeman. For some jurists, this was sufficient to establish that the slave is to be

treated as property with regards to torts. Thus, they hold that the compensation due for
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damages inflicted upon a slave should be the estimated loss in his market price, asin
the case of any other beast or property. They also hold that when a slave is injured
deliberately, his offender is not subject to retalistion (qawad) butonly to paying
compensation for the damages. Al-Shifi’l, onthe other hand, holds the opposite
position. He advocates that the damages for wounds should be a fixed proportion to
the weregeld as in the case of humans, and that the culprit in any deliberate offense
upon a slave is subject to the punishment of retaliation. Although the slave resembles
property in that his weregeld is his price, al-ShifiT maintains, he resembles humans in
many more respects: if a slave is killed deliberately, the culprit is subject to retaliation,
if accidentally tothe payment of weregeld and the emancipation of a slave. Moreover,
the of fender’s agnate kinsmen (al-‘agila) are made responsible for the weregeld of a
slave who is killed accidentally, although they are not made to pay the compensations
for accidental damages on property. Furthermore, unlike beasts, the slave is subject to
religious prescriptions. Since the slave resembles the human in five respects and the
beast in one only (yujami‘u al-hurra fi khamsati ma“dnin wa yufiriquhu fi wahidin), it
is more appropriate to infer the laws of tort for slaves by analogy with those of
humans. 65

This 1ast example is particularly important and helps to clarify one aspect of al-
Shafici's treatmentof giyas which has been misinterpreted by both later jurists and
some modern scholars. Aswe have seen, al-Shafici defined giyas as a procedure that
involves the assimilation between the judgment of cases which are deemed to be similar
in their ma‘na. % However, in an carlier reference to giyds in al-Risala, al-Shafi‘l
explains that the conformity with set precedents (muwifaqat al-khabar al-mutagaddim)
by means of gqiyas can be accomplished in one of two ways (min wajhayn): when a
new case is found to be similar in meaning (ma fi mithlidhalika al-ma‘na) to a textual
parallel, it should acquire the ruling of this parallel. However, when a newcase

resembles (yushbih) more than one precedent, it should be assimilated to the precedent
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to which it bears the closest resemblance (awl2 al-ashy®?i shabahan). This is similar,
al-Shifi’T adds, to the procedure entailed in the assessment of compensations for
slaughtered game.67 This has lead some scholars to the conclusion that al-Shafici
recognized two kinds of giydsi inferences, the first based on " essential principles "
and reasons (the presumed meaning of ma‘nd), and the second based upon material
resemblance (shabah).$8 Others, have also claimed that al-Shafi<i identified the so
called " qiyas al-shabah " with the procedure entailed in the assessment of mithl.®

It seems to me that such interpretations do not represent al-Shafii's thought
correctly. Admittedly, taken inisolation, the above excerpt of al-Shafii's treatment of
qiyds in al-Risala canbe misleading, especially ifit is interpreted in light of the later
developments in the concepts and the terminology of the theory of giyas. ( It is very
easy to see in this classification the correspondence between the two major kinds of
qiyds in classical legal theory, namely, qiydsal-shabah and giyasal-illa). However,
when this excerpt is assessed in light of other evidence in al-Risgla and in al-Umm, it
becomes clear that al-Shafic1 did not conceive of an essential distinction between two
kinds of giyds with respect to the basis of the assimilation (mere material similarity or
a well defined ratio ) 7 The distinction he draws between the two ways of applying
qiyas is clearly intended to emphasize the following principle: when there is more
than onc competing precedent (asl), the jurist is not at liberty to select the asl to
which the case is to be assimilated randomly, 7! but should weigh the evidence in
favor of either choice. Itis quite evident, that this principle is inspired, or at least
particularly pertinent to the controversy among jurists regarding the laws of torts in the
case of slaves. As we have seen, al-Shafi‘i defends his doctrine of torts by arguing
that the number of precedents which indicate that the slave is treated like a human,
outnumber the single precedent that treats the slave as a beast or property (in that his
weregeld is his price). Thus, in some cases the proper giyds does not only consist of

assimilating the case to a precedent which has the same ma‘nd, but also of correctly
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choosing among the possible precedents to which anew case may be assimilated.
Although ikhtilEf istolerated in giyds, ajurist who has the preponderance of evidence
in favor of his doctrine-- as al-Shiifi‘T does in the case of the laws of torts-- proves the
validity of his doctrine against that of his opponents.” In other words, although all
qiyasi judgments are probable, it can be proven sometimes that one probable
judgment is better than another. In this regard, it becomes clear that the relevance of
the example of game w the application of giydis is not to illustrate the qualitative nature
of the basis of the assimilation. Rather, this example serves as a proof text (where the
paradigm of the qibla fails) to the necessity of assessing relative resemblance when
more than one possible parallel presents itself for assimilation,”

Moreover, to say thatal-Shafici articulates a defined concept of shabah as
opposed to ma‘na, presupposes that he had a well defined concept of ma‘nad. Infact,
however, from the numerous examples in al-Risalah by which al-Shafi illustrates
his application of giyds, it becomes clear that what he considers as mand only
sometimes coincides with what can be characterized as the motive or reason behind the
ruling.’4 In the second chapter, we shall how later jurists classify some of arguments
that al-Shafii associates with ma‘nd, under what they consider as qiyas-al-shabah,
which in turn is defined in relation to a well-defined concept of rational pertinence
(mundsaba). Animportant note must be made here which will highlight the relevance
of some of our discussion in the next chapter. Throughout his discussion of giyds, al-
Shafi‘l takes for granted that judgments of giyas, generally speaking, are not
arbitrary. Although notconclusive, such judgments are reasonably justified by the
" apparent " indicants and in this respect constitute haqq fi al-zahir. Undoubtedly, al-
Shafi‘i was aware of some staunch anti-rationalist opposition to ra’y. But it scems
that at his time such opposition had not yet become significant and systematic soas to
warrant being seriously addressed in the justification of giyas. Thus, al-Shafi

justifies giyds solely by adducing textual evidence about its validity. For later jurists
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however, the task of justifying qivs did not consist of establishing its textual basis
only. Inaddition, and undoubtedly promptedby the more systematic attacks upon
qiyds, the jurists adduced elaborate rationaiizaiions ot giyds and of the modes of
inference commonly employed inits application.

Sunni Islam eventually embraced al-Shafi*T's theory of juridical inference. The
rejection of independent reasoning which was considered by the dominant schools of
law at al-ShaficT's time to be controversial andestrictive, became axiomatic to classical
Sunni jurisprudence. However, after al-Shafict the argument for the validity of giyds
came under severe challenge by an outspoken and diverse groups of opponents. In
response to this challenge, Sunni jurists continuously attempted to upgrade the strength
of the textual arguments which they adduced in support of giyas in light of the
increasingly more rigorous and well defined epistemological criteria of their legal
theory. Furthermore, they sought to affirm the reasonable character of this source of
law against the various counter claims of its opponents. Taking al-Shafi‘fas a
comparative point of reference, the next two chapters will examine different aspects of
the justification of giyas as undertaken by our three Ash¢arite Shafi¢ite jurists, Abi
Hamid al-Ghazzili (d. 555), Fakhr al-Din al-Razi (d.606) and Sayf al-Din al-Amidi
(d. 631).
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Endnotes

1 The thesis adopts Joseph Schacht's argurnent that Islamic law started towards the end
of the Umayyad period, through the concerted attempt of pious specialists to revise
existing practices in light of Islamic norms. For further account see Joseph Schacht,
The Origins of Muhammadan Jurisprudence (3rd Ed.; Oxford: Clarendon Press,
1959), part IT1, Chap. I; fora detailed discussion of the character of reasoning in early
Islamic law see the same work, Part I, Chap. 9. Our argument below is largely based on
the results of Schacht's studies about the early developments in Islamic Jurisprudence.

2 See Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), p.
37; see also Orrigins, pp. 98-9.

3 For a brief and useful discussion of the character of Qur°anic legislation, see N. J.
Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964),
Chapterl.

4 See Zafar Ishaq Ansari, " An Early Discussion on Islamic Yurisprudence: Some
Notes on al-Radd ‘ala Siyar al-Awza‘i, " in Islamic Perspectives: Studies in Honour of
Sayyid Abul A¢la Mawdiidi, ed. Khurshid Ahmad & Zafar Ishaq Ansari (Jeddah:
Saudi Publishing House, 1977), p. 153, Schacht, Introduction, p. 37.

5 This is of course Joseph Schacht's expression; For a detailed discussion of the ' living
tradition’' and the relationship between Sunna and consensus in the ancient schools of
law, see Schacht, Origins, Chap. 7-8; for a less detailed and technical, but very lucid
treatment of this subject see Fazlur Rahman, Islamic Methodology of History (Karachi:
Central Institute of Islamic Research, 1965), pp. 18-24.

6 Schacht, Introduction, p. 31.
1See Schacht, Origins, pp. 128f., 253ff.

8 Already before al-Shafi‘i, some jurists such as Shaybani, whose theory anticipates al-
Shafi‘i's, occasionally changed theirdoctrine on account of traditions, see ibid., p. 34.

9 On the role of traditions in polemics see ibid., pp. 22-3, 27, 35, 152ff; see also
Ansari, " An Early Discussion, " pp. 154-5.

10 Apparently, the opposition Khabar 1azim/qiyas was first employed by Shaybani,
See Zafar Ishaq Ansari, " Islamic Juristic Terminology before Safii: A Semantic
Analysis with Special Reference to Kiifa, " Arabica, 19 (1972), p. 34; secalso Schacht,
Origins, pp. 27, 110, 136.

11 See ibid., p. 90; this is applicable to the Medinese as well as the Iraqis see ibid., pp.
111, 117-8; see also Ansari, " Islamic Juristic Terminology, " pp. 36-8.

12 See Schacht, Origins, pp. 23, 30.
13 Ibid., p. 95.
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14 Schacht, however, observes that al-Shafici’s doctrine about consensus shows
continuous development and had retained at its earlier stages some aspects of the
ancient doctrine of consensus, see ibid., pp. 88ff.

15 In support of his assertion about the all comprehensiveness of revelation, al-Shafi<t
cites mainly verse 16: 89: " And We reveal the Book unto thee as an explication for
everything (tibydnan li kulli shay’in )," and also V: III: " This day I have perfected
your religion for you and completed My favor unto you and have chosen for you Islam
asareligion," see Muhammad b. Idris al-Shafi¢i, al-Risala, ed. Ahmad Muhammad
Shakir (Cairo: Matgbacat Mustafa al-Babi al-Halabi, 1940), p. 20; sec also Kitab al-
umm, edited by Muhammad Zuhri al-Najjar (Cairo: Maktabat al-kulliyyat al-azhariyya,
1961), Vol. VII, p. 294; regarding the exclusive authority of revelation al-Shifi‘i states;

"God made known to all people by means of his Book that the only valid knowledge
is that which He has taught them. Then he bestowed upon them knowledge and
commanded them to adhere exclusivelytoit (bi al-igtisari ‘alayhi) and to rely upon
none other than what He has taught them, " al-Shafi‘i supports this with several pages
of evidence from Qur’dn and tradition, see al-Umm, Vol. VII, p. 294ff; for George
Makdisi it is through such statements about the exclusive and all-comprehensive
authority of reason thatthe " traditionalist, anti-rationalist dimension of al-Shafi‘i's
Risala comes into focus, " seehis ” The Juridical Theology of Shafi, " Studia
Islamica, 59 (1984), p. 41; Makdisi considers that the anti-rationalist theological
dimension of al-Shafi‘'s legal science has been overlooked by Schacht and Goldziher
in favor of its legal dimension. He suggests that " ...by raising the Prophet's Sunna to
the level of the Koran, and by restricting the use of analogical reasoning within definite
limits, Shafi‘i's purpose was to create for traditionalism a science which could be used
asan antidote to kalam..., " ibid., p. 12, for similar reflections upon the anti-Mu‘tazilite
aspect of al-Risala, see Norman Calder, " Ikhtilaf and Ijma® in Shafi‘i's Risala, "
Studia Islamica, 58 (1983), p. 70. This thesis attempts to highlight the traditionalist
epistemological structure of al-Shafi¢'s theory. Butitis beyond its scope to analyze the
actual motives and intents behind al-Shafici's traditionalism.

16 Al-Shafi<i, al-Umm, Vol. V11, p. 298; cf., al-Risala, p. 21.

17 " Fa man qabila ‘an rasiili Allahi fa bi fardi Allahi gabila, " al-Shafici, al-Risala, p.
22,cf. pp. 32-3; al-Umm, Vol. VII, p. 29.

18 Al-Shafi¢i, al-Umm, Vol. VII, p. 299.

19 Al-Shafi<i, al-Risala, p. 478; al-Shafi‘i considers that some Qursanic verses are
capable of various interpretations [yahtamilu al-ta’wil] such verses are inconclusive
and ikhtlaf about their meaning is admissible, ibid., p. 560. Regarding traditions, al-
Shafi‘i considered thatonly traditions transmitted from generality to generality--what
later jurists call mutawatir- - produce certain knowledge; al-Shafici acknowledges that
solitary reports (khabaral-khassa) constitute truth based upon apparent indicants (hagq
fi al-zahir), for a discussion of the epistemological typology of al-Risala, see Calder, "
Ikhtilaf. " Classical Sunni legal theory adopts this dichotomous typology of certain and
probable knowledge under the different terminology (qat/zann).

20 Al-Shafici, al-Risala, p. 479.
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21 bid., pp. 477, 479.

22 Al-Shafii, al-Umm, Vol. VI, p. 299, cf. p. 276 ; see also al-Shafi, al-Risala, pp.
477-18, 481.

23 Al-Shafi<, al-Umm, Vol. VII, p. 277.

24 Al-Shafici's discussion of the textual evidence about giyas in al-Risdla is sketchy,
repetitive, and unorganized. However, its overall iznport is identical to the discussion in
Kitabal-Umm . The following exposition of al-Shafii's textual justification of giyds is
based on the reconstruction of his arguments in both works.

25" Wa min haythu kharajta fa wallf wajhaka shagra al-masjidi al-harimi wa haythu ma
kuntum fawallii wujithakum shatrahu.”

26 Al-Shafi‘i, al-Risila, p. 489.

27 Al-Shafici seems to suggest that this is indicated by the very language of the verse.
Thus, after citing attestations of poetry to explain the meaning of the term (shatr) he
explains: " The [use of ike] term " direction " means that if the object [the Sacred
Mosque] is seen, then [ the prayer] in that direction is determined [by sight]; but if [the
Mosquel] is out of sight, the direction is determined by ijtihad (personalreasoning)-
that is all that one is required todo, " al-Shafii, Islamic Jurisprudence: Shafii's Risala,
Trans. Majid Khadduri (Baltimore: The John Hopkins Press, 1981), p. 77; similarly in
al-Unm he explains: " It is only comanded that one ought to orient oneself towards
the Holy Mosque, and orienting oneself (al-tawajjuh) is attempting (al-ta’khkhi) to
locate [the direction of the Mosque] by ijtihad, without necessarily finding thatdirection
with certainty (ihata), al-Umm, Vol. VII, p. 277, 299; however, elsewhere al-Shafici
argues that the validity of ijzhad about the direction of a distant gibla is inferred from
the general obligation of praying in its direction, because the best that one cando when
the gibla is out of sightis to seek it by ijtihad (presumably, God does not expect from
us to do what is beyond our means), al-Risila, pp. 487-9, cf.480-1, 502-3. Al-Shafii
clearly prefers the first argument since itallows him to ground the validity of ijthad
exclusively in the texts, and not in rational inference which, in the first place, he was
trying to avoid. Yet, he scems to be aware that it is rather far-fetched to assert that the
alone the language of the verse 2:150 indicates a sanction for ijtihad. Itis interesting to
note that according to Sayf al-Din al- Amidi, some extreme traditionist who have
interpreted the above verse literally asserted that when the gibla is out of sight, it is
necessary to perform the prayers four times , once in each direction, to insure that the
obligation of praying in the correct direction is fulfilled, al-IThkam fi usiil al-ahkam
(Cairo: Matbatat al-macarif, 1914), Vol. IV, p. 36.

28 Al-Shafii explains this well in Kitab al-umm where he states: " The one who
locates the exact direction of the qibla by sight (mu‘ayanatan), and the one who is
distant from the qibla, yet seeks to find its direction [by ijtihad] are both accepting
(qabilin ) from God the obligation of directing themselves [towards the gibla in
prayers]. The first locates the hous= with certainty and the other secks its direction by
means of indications (bi da/ala). The latter can be certain about the validity of the
general obligations which he is fulfilling (ala ihatatin min sawabi jumlati makullifa),
al-Umm, Vol. VII, p. 299, see also al-Risala, pp. 480-1, 497-99.
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29 "Wa lam yajcal lahum idhd ghaba ‘anhum °gynu al-masjidi al-harami an yusalla
haythu sh&d, “ al-Risila, p. 24, see also p. 503; cf., al-Umm, pp. 299-300.

30 Al-Shafi<i, al-Risila, p. 497.

31 " Fa kina fi al-nassi mu’addiyan ma umira bihi nassan wa fi al-qiyasi mu’addiyan
ma umira bihi ijtihadan wa kana muti‘an li Allahi fi al-amrayni, " al-Shafi‘i, al-Umm,
Vol. VI, p. 300; cf. al-Risila, p. 498.

32 " |dha hakama al-mujtahidu fa ijtahada fa asaba fa lahu ajrin wa idha hakama fa
ijtahada fa akhta’a fa lahu ajrun, " ibid., p. 302; also cited in al-Risala, p. 494.

33 Al-Shifid, al-Risila, pp. 494ff.
34 Ibid., p. S04.

35 Ibid., p. S08.

36 " Alladhi kullifna bihi fi talabi al-<ayni al-mughayyabi ghayru alladhi kullifna bihi fi
talabi al-cayni al-shahidi, " al-Shafi¢i, al-Risdla, p. 481.

37 Al-Shafi¢, al-Umm, Vol. VII, p. 277.

38 Ibid., p. 277; al-Risala, pp. 38, 342f.

39 Al-Shafi<i, al-Umm, Vol. VII, pp. 277-8, 299-300.
40 Al-Shafi<i, al-Risala, p. 25.

41 See chapter II, p. 54 of this thesis for a fuller discussion of the argument against
qiyas based upon this doctrine.

42 In the paradigm of the qibla, this would correspond to the option of suspending
prayers when the gibla is out of sight, which al-Shafici considers and dismisses
quickly as inadmissible. But it is not clear whether al-Shafi‘i was intentionally alluding
to the invalidity of the doctrine of al-bara’a al-asliyya.

43 See 2nd chapter pp. 50-1.

44 Al-Shafisi, al-Umm, Vol. VII, p. 302.

45 Al-Shafi<, al-Risala, pp. 489-90, 494, 97; al-Umm, p. 302.

46 Commenting on the invalidity of the argument of the gibla, the Muctazilite jurist
¢Abd al-Jabbar says: " fa alladhi yubayyinu bu‘da al-i‘timadi ‘ala hadha al-dalili ma
bada’na bi dhikrihi min annahu ithbatun li al-qiyasi al-shar‘i bi giyasin mithlihi, wa
mithlu hadhi la yasuhhu fi al-shar‘iyyati, " al-Qadi ‘Abd al-Jabbar, al-Mughni fi

abwab al-tawhid wa al-adl, ed. Amin al-Khuli (Cairo: al-Dar al-Misriyya li al-talif
wa al-tarjama, n.d), Vol. XVII, p. 304.

47 Al-Amidi, al-Thkam, Vol. IV, p. 36.
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48 Al-Shafici, al-Risils, p. 25, see also, pp. 39-40, 498.

49 " M¥ cadi al-nagsa min al-kitibi aw al-sunnati fa kina fi ma‘ndhu fa huwa qiyisun, "
al-Shifi*i, al-Risila, p. 516.

50 Al-Shafici, al-Umm, Vol. VII, p. 300; see Schacht's discussion of the origin and
authenticity of this tradition, Origins, pp. 105-6.

51 See for example al-Shaficl's rational argumentation about the meaning of ijtihdd, in
al-Umm, Vol. VII, p. 301, cf. p. 299.

52 Al-Shafici uses the term zann in the derogatory sense of conjectural and baseless
opinion, while later jurist use this term for sound probable judgment.

53 My translation slightly modifies the text to reduce redundancy, see al-Shafici, al-
Umm, Vol. VII, p. 282.

54 For later reference al-ShaficT's description of the procedure entailed in giyds is cited
in full: " For every ruling that is laid down by God or the Prophet, there may be
indication (daldla) in itself or in other rulings that it is established for a certain meaning
(ma‘nan min al-macani). If a new case (ndzila) arises which is not addressed by the
texts, it should be judged according to the precedent which is similar in meaning (fi
ma‘niha), " al-Risila, p. 512.

55 Tbid., pp. 510-11.
56 Ibid., pp. 513-5.
57 bid., p. 516.

58 Al-Shafi‘i uses ma‘na in this context, in the sense that later jurists apply the term
mafhim al-muwafaqa or daldlatal-nass, see Wael Hallaq, " Non-Analogical
Arguments in Sunni Juridical Qiyas, " Arabica, (forthcoming), pp. 6f.

59 Of course every giyas involves the assimilation of a new case to a parallel which is
deemed to be encompassed in its meaning. However, it is clear that al-Shafi‘i has in
mind all the cases in which the similarity between the as/ and the far* is so
predominant that the far* falls unambiguously under the implied, though uninferred,
meaning of the text. Such cases are distinguished from the judgment based on a fortion
correspondence in that the meaning of the original ruling is very conspicuous, but is not
necessarily suggested through the medium of the language, for possible examples see
chapter I, p. 27.

60 “ Wa yamtani‘u an yusamma al-qiyasu illi ma kana yahtamilu an yushabbaha bi ma
ihtumila an yakiina fihi shabahun min ma‘nayayni mukhtalifayni, fa sarafahu ‘ald an
yagqisahu cald ahadihima diina al-akhari, " ibid., p. 516; al-Shafi¢i carefully takes
account in wording this definition of the two possible sources of uncertainty in the
standard procedure of giyds, namely, the identification of the ma‘nd, and the choice of
the as/ to which the new case may be assimilated. The standard qiydsi procedure has
an inherent element of uncertainty, because the generalization of a ruling beyond its
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textual context cannot be conclusively asserted: regardless of the strength of the
evidence attesting to the generalization, thereis always the possibility that the rulingis
intended to be exclusively applicable to its particular context. Furthermore in some
cases a jurist may have to choose between the several competing precedents to which
the new case may be assimilated, for al-Shifi‘i's treatment of this possibility see below,
p. 17. Itis interesting to compare al-Shafi‘I's wording with the definitions of zann
which are adduced by later jurists. For example, according to al-Amidi zann is:

" ¢jbiira ‘an tarjihi ahadi al-ihtimalayni fi al-nafsi °al al-dkhari min ghayri qat¢in, " al-
Ihkam,Vol. 1, p. 15; for al-Razi, " taghlibun li ahadi mujawwazayni zahiray al-tajwizi,
" al-Mahgsiil f1 ‘ilm ugiil al-figh, ed. Taha Jabir Fayyaq al-cUlwani (Riyadh: Matbarat
jamicat al-Imam Muhammad bin Sa‘iid al-islamiyya, 1979), Vol. 1, i, p. 102."

61 Al-Shafic1, al-Risala, p. 516.
62 Al-Umm, Vol. VII, p. 76; a shorter variant of traditions is cited in al-Risala, p. 52.

63 This is stated in response to the question raised by the opponent:  a fa yuhtamalu ma
bi‘a mawziinan an yuqasa ‘ald al-wazni min al-dhahabi wa al-waraqi, fayakiinu al-
waznu bi al-wazni awla bi an yuqasa min al-wazni bi al-kayli?" al-Shafii, al-Risila, p.
525.

64 Al-Shafici, al-Umm, Vol. VIII, pp. 76ff; see also al-Risala, p. 523ff; later Shafi‘ite
jurists argue: that the cause of prohibition of usury in gold and silver is their unique
property of being precious metals (al-jawhariyya al-thamina). They cite this as the
standard example of an intransitive legal cause (al-‘illa al-gagira), a cause regarding the
validity of which there was much controversy among the giyasists, see for example al-
Amidi, al-Thkam, Vol. 11, p. 311.

65 Al-Shafi‘i, al-Risila, p. 537ff; al-Umm, Vol. VII, p. 303; the argument is based
upon similar sections in the two works.

66 See definition in note 53 above.
67 Al-Shafi¢i, al-Risalah, p. 40, see also p. 479.

68 See Nabil Shehaby, " llla and Qiyds in Early Islamic Legal Theory, " Journal of
the American Oriental Society, Vol. 102 (1982), p. 33; Aron Zysow, " The Economy
of Uncertainty: An introduction to the Typology of Sunni Legal Theory, " Ph.D.
Dissertation (Harvard University, 1984), p. 331f; Calder, " Ikhtilaf, " p. 63, see my
discussion of giyas al-shabah in chapter II.

69 See for example Shehaby, * <Illa and Qiyis," p. 33; Calder, " Ikhtilaf," p. 63;
Zysow, " Economy, " pp. 331f.; see also discussion of giyas al-shabah in the second
chapter.

70 The second kind of giyds mentioned above, is described elsewhere without
excluding the term ma‘na: "fa in kanat {al-nazila] tushbihu ahada al-aglayni fi ma‘nan
wa al-dkhara fi ithnayni surifat il alladhi ashbahathu fi al-ithnayni diina alladhi
ashbahathu fi wahidi, " al-Shafi¢i, al-Umm, Vol. VII, p. 303; furthermore, al-Shafi‘i
does not use the term shabah in the technical sense it later acquires, and in opposition
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to ma‘nd. For him, every giydis involves an assimilation (¢ashbih) between cases that
are similar in relevant respects, and thus fall under the same idea (ma‘nd), see definition
of giyds, note 53. Thus, al-Sh&fi<i expains, that a jurist is entitled to apply qiy#s only if
he is able to discern between similar things (yufarriqu bayna al-mushtabahi), al-Risila,
p- SO; he should have the knowledge of the reports as well as the intellectual ability to
extend their rulings by analogy: (“&limun bi al-akhbdri cSqilun li al-tashbihi ‘alayhi),
ibid., p. 501.

1 To be sure al-Shafici does not apply the term agl here properly, since an asl in the
convention of the jurists is a textual ruling. Stricty speaking, being property or human
does not constitute an asl. Itis the textual laws regarding humans and property that are
the respective usiil. Thus what is actually at hand here is not a new case (the slave)
which has two competing textual precedents (human or property ). Rather, what al-
Shafi¢i should have said, is that the textual cases (usizl), which attest in their meanings
that the slave should be treated as a freeman with regard to torts outnumber those ugil
which indicate that the slave is to be treated as property.

2 This is asserted in response to a question raised by the interlocutor with regard to
whether it is possible, when there is disagreement about the results of giyds, for any
jurist to prove the superiority of his own opinion (an yugima ahaduhum ‘ala s&hibihi
hujjatan fi basdi ma ikhtalafi fihi), al-Umm, Vol. V11, p. 303; cf., al-Risila, p. 479.

73 See al-Shafi‘i's discussion of this aspect of the paradigm of mithl, in al-Risala, pp.
39, 490-92,

74 See ibid., pp. 512 ff.
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CHAPTER II
THE RATIONALIZATION OF QIYAS

Apart from attempting to establish the textual foundation of giyas, jurists after
al-Shafici sought to rationalize this source of law. Thus, they affirmed the rational
character of giyas by analyzing its logical basis and by defining and defending the
validity of the modes of inference commonly employed in its application. This pertained
in particular to the central element in the giyasi procedure, namely, theidentification of
the relevant property on the basis of which the ruling is extended beyond its textual
context. By defending the validity of the accepted methods of identifying the cause, the
jurists were affirming that, although admittedly inconclusive, the judgments of giyds
are not entirely subjective. They are probable since they are justified by the apparent
textual evidence. This assertion was clearly prompted by the numerous charges of
arbitrariness laid against giyas by its outspoken opponents. Moreover, although the
jurists acknowledged that reason could not establish the authoritativeness of giyas, they
argued--against the supposed counterclaims of their opponents-- that the incidence
of the authoritativeness of qiyds was rationally and theologically admissible. For the
Ashearite jurists, there was the additional necessity of accounting for the phenomena of
legal causality and rationality in law, which the application of qiyas presupposed.
These aspects of the endeavour to provide theoretical justification for giyas, as treated
by our three jurists, will be the subject of investigation in this chapter.

The three jurists defined giyas as the procedure involving the transfer of the
judgment for a known case to a new case which is not expressly regulated, when the
two cases have a common property (amrjami€) thatis relevant to the ruling.! Al-
Ghazzali commends this definition for including the two main kinds of qiyas, causal

analogy (qiyasal-<illa) and analogy of resemblance (giydsal-shabah); this defintion
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uses the term jimi¢ as opposed to <lla to designate the middle termin the inference.2
In most cases, al-Ghazz3li reserves the term ¢illa for the ratio of the asl.3 Al-Riziand
al-Amidi also recognize the distinction between qiyfsal-shabsh and qiyds al-‘illa,
Unlike al-Ghazzali, however, they apply the term ¢illa to any property that is deemed
pertinent to the ruling, and that is consequently used as the middle term in the analogical
inference.4 Therefore, they define giyds as the procedure involving the assimilation
between the ruling of a new case and a textual precedent when both rulings are deemed
to have the same¢ illa. 5 Al-Ghazzali considers this defintion to be applicable to causal
analogy only.6

On the practical level, the jurists discuss many theological issues pertaining to
qiyas , as well as, the authoritativeness of this source of law mainly in terms of the
model procedure of causal analogy. This procedure involves the identification of the
ratio of the original ruling, and the subsequent application of the ruling wherever this
same ratio prevails. The standard example cited by the jurists is the extension of the
prohibition of date-wine, khamr, to grape-wine (nabidh ) because it is deemed that the
protection of rational behavior from the effects of intoxication is the cause of
prohibition.”

Qiyas, al-Ghazzali maintains, is only one of the three methods by which it is
possible to assimilate cases which are not addressed explicitly in the texts to those
which are explicitly regulated (ilhag al-maskiit bi al-mantiig).® In the first and strongest
of these methods, the a fortiori argument, it can be ascertained that the ruling of the
textual case is even more applicable to the assimilated case (al-maskiit ‘anhu aw!d bi al-
hukmi min al-mantiiqi bihi).% For example, from the Qur>anic injunction prohibiting
saying " fie " to one's parents, it is conclusively inferred that hitting one's parents is also
prohibited. Al-Ghazzali and al-Amidi aknowledge that this inference is not typical of
qiyas. In the procedure recognized as giyas by all jurists, it is not necessary that the

ruling of the as/ be more applicable in the far*. However, regardless of whether the
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prohibition of hitting one's parents is considered to be aderivative of giyis or of the
linguistic implication of the texts, the jurists are in agreement about its conclusiveness.
Hence, the authoritativeness of this kind of judgments is self constituted.10

In the second method, the ruling is generalized from one case to another because
itis ascertained that the differences between the two cases is irrelevant to the ruling.
However, no attempt is made to locate the precise cause of the original ruling. For
example, the laws governing the manumission of male slaves are extended to female
slaves because it is known that the difference in sex is irrelevant to the rulings of
manumission. !! Similarly, from the specific tradition according to which the Prophet
enjoins a bedouin to pay expiation for having had sexual intercourse at daytime in
Ramadan, the ruling is generalized to all capable Muslims regardless of their ethnic
origin. The jurists consider such legal inferences to be subsumptive rather than
analogical. In the cases above, the ruling of the ag! is known to be equally applicable in
the far¢ and the far is understood to be encompassed in the " meaning " of the textual
case. If they are to be considered as giyas, such inferences are to be referred to as giyas
fimacna al-agl. 12

In the standard qiyasi procedure, the ruling of the new case is strongly
suggested by the textual precedent, but is not considered in any way to be implied by or
subsumed under it. Therefore, it is not possible to affirm with certainty the application
of the ruling of the as/ in the far<. 13 However, al-Razi maintains that the giyasi
inference is potentially demonstrative since its epistemological strength is solely
dependent on the strength of its two premises. When a property which is known to be
the cause of the ag/ exists unobstructed in the far¢, it can be ascertained that the ruling
of the as! prevails in the far<, 14 This is a universal rule of deduction that is equally
applicable to both the rational sciences (al-‘agliyyat) and the law.!S Similarly, al-
Ghazzali maintains that the element of probability (mawadi* al-ihtimal) inherent in

giyas is aconsequence of the possibility of the existence of error in the identification of



the cause of the asl and the verification of the actual existence of this cause in the far<.
16

However, the jurists also maintain that when the cause of a ruling is known
conclusively, the extension of this this ruling to other instances of the cause does not
constitute giyas, but rather a form of deduction from a general textual norm. For
example, once it is ascertained that the intoxicating property of khamr is the cause of
prohibition, it is immediately deduced that grape-wine and, for that matter, all
intoxicants are similarly prohibited. The prohibition of grape-wine is considered to be
as textually stipulated as the prohibition of date-wine.!? Extending the prohibition of
khamr to grape-wine can be considered to be giyas, only if it is strongly supposed, and
not ascertained, that the property of intoxication is the cause of prohibition. According
to al-Ghazzali , the raison d'étre of qiyas pertains to the fact that the laws are stated in
individual cases and cannot be generalized beyond their particular contexts with
certainty . However, when the general applicability of a ruling is established by the
texts, as it would be the case if the cause of a ruling is explicitly stated, there would be
no need for giyas. 18

The process of identification and extraction of the cause from its textual context
occupied a central place in the theory of giyas was recognized to contain numerous
methodological difficulties. However, for the Ashearite jurists these difficulties were
compounded by theological considerations: to speak of legal causes is toimply an
explanation for the incidence of the laws beyond their being the expression of the divine
command. This could conflict with the cardinal Ash¢arite ethical principle, namely, that
the exclusive source of all deontic rules and ethical values is the divine volition. Thus,
the jurists take painstaking efforts to eliminate the implications of efficient causality
from their discussion of the ¢illa.

The three jurists , therefore, agree that the legal cause does not necessitate its

rulings and is only a cause by virtue of God making it. Prior to the revelation, as the



jurists assert, there were no legal rulings (1 hukma gabla wuriidi al-shar<j), although
the " causes " of these rulings existed.!9 It was the prohibition of wine itself that
rendered intoxication to become the cause of prohibition, and not vice versa. The
property of intoxication does not necessitate the ruling of prohibition, and nor does
fornication (zind) necessitate the application of hadd. These properties have become
causes because God has chosen to take them into consideration (i°tibdr) in establishing
theirrespective rulings.2® For every ruling that is derived by giyas and not by the text,
there correspond two other rulings: first, the ruling of the as! which discloses the legal

cause, and second, God's ruling prior to that which has made that cause a cause.2!

Although all three jurists were in agreement that laws are contingent and that
legal causes do not necessitate their own rulings, they each offered a different
explanation for the meaning of the legal cause (what al-Razi refers to as tafsiral-‘illa). 22
Insofar as its relationship to divine volition is concemed, the legal cause is defined by
al-Amidi, as the motive (ba‘ith) for which the law is established.Z2 God's laws, al-
Amidi maintains, are notestablished arbitrarily. They are purposeful and are aimed at
promoting the welfare of mankind.2¢ However, this is an observed fact which is the
outcome of God's volition and is not dictated by rational necessity as the Mu¢tazilites
mightclaim.? The rationality of the law is strictly a posterion. Although therevealed
law can be rationalized, the rationality of the law itself is not dictated by any necessity.
Al-Amidi believes that the element of volition in his account enables him to speak of the
reasons and motives behind the law while at the same time dissociating himself from
the Muctazilite position with respect to objective ethic-l rationality.

Al-Razi, on the other hand, avoids speaking about the motives (to which he
refers as al-da‘i or gharad) behind God's laws since such discourse suggests
unacceptable theological implication. Attributing rational motives to the Divine laws,

and for that matter to any Divine action, implies that God established the law for
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external reasons, the consideration of which determined the specificity of His choice.2
Thus, al-Razi rejects the explanation of the cause as a motive and considers it to be as
unacceptable of a claim as the one stating that legal causes are necessitating (miljib),
wh..n u. attributes to the Muttazilites. 2 Instead, al-Razi maintains that the legal cause
is a sign which serves only an epistemological function (mu‘arrif ), namely, the
function of identifying the cases in which the ruling may be duplicated.??

Similarly, in al-Mustasfa, al-Ghaz23li also avoids explaining the legal cause as a
motive or reason.28 He maintains that the cause is only a sign(*a/dma, im@ra) which
God attached (andta) to the ruling in order to indicate the instances of its recurrence.?9
In reference to the Quranic injunction: " Perform prayers at the time of the sunset”
(aqim al-salata li duliiki al-shamsi), 30 al-Ghazzali points our that the sunset is a cause
since it signals the recurrence of the obligation to perform prayers. Some jurists object
that the setting of the sun cannot be considered a cause of the ruling in the same way
that intoxication is the cause of prohibition in khamr. Al-Ghazzali takes this
opportunity to reaffirm what one may call the " occasionalist " relationship between the
legal cause and the ruling. Legal causes are designated by God in order to remind
humans about their legal obligations, exactly in the same manner that the sunset is to
signal the recurrence of the obligation of prayer. The feature of rational pertinence
(munasaba) between the ¢lla and the ruling has but an epistemological value and is
devoid of any causal import.3! As it shall be seen, in the context of his discussion of
the method of al-mundasaba, al-Razi advances a more elaborate occasionalist account of
legal rationality with the intention of accomodating the epistemology of the cause with
Ash¢arite theology.

Notwithstanding their theological reservations about explaining the legal cause
as amotive, both al-Razi and al-Ghazzali make repeated references to the benefit,
(masiaha), and the wisdom (hikma) of the law. Furthermore, al-Ghazzili acknowledges

that the strongest feature by which the illa may be identified, when it is not explicitly



stated, is its pertinence (mundsaba) to the perceived benefit of the ruling.32 Like al-
Amidl, al-Gh#izzall and al-Razi both maintain that each law is established to promote a
particular human benefit which constitutes its actual purpose, even though this benefit
may not always be intelligible and apparent.33 As al-Razi explains a property may be
considered ‘illa, only if it has some relevant association with the underlying hikma of

the ruling. It is this hikma which is the efficient (muaththir) and actual cause of the

ruling. 34

THE EPISTEMOLOGY OF THE CAUSE

We now turn to see how the jurists defined and justified their different methods
for the identification of the cause (masalikal-‘illa). As mentioned earlier, the discussion
of the epistemology of the cause does not, strictly speaking, pertain to the subject of the
authoritativeness of giyds, as this subject was defined by the jurists themselves. With
regards to the question of validity, the jurists treated giyas as a general form of
procedure, without emphasis on the various methods of its application.35 Moreover, in
their discussion of the different mcthods of educing the cause, the jurists presupposed
the validity of qiyas (sihhat asl al-qiyas). 36 The arguments in support of the individual
methods of educing the cause were addressed not only to anti-giyasists, but also to
fellow giyasists who held different positions.3” However, the effort to define and
justify the individual methods of educing the legal cause was to a large extent stimulated
by the need to affirm, that giyasi inferences were reasonable and had valid objective
grounds, and not merely arbitrary and entirely subjective, as the opponents claimed. It is
in this respect, that the treatment of the methodology of the legal cause is viewed in our
discussion as part of the jurists' effort to assert the validity of qiyas.

The three jurists acknowledge the non-existence of a specific text treating the
authoritative methods of giyds. What establishes the validity of any individual method,
is the evidence that it produces probable knowledge and hence qualifies for the general
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sanction of zann provided by the master rule of giy#s.38 The problem in this criterion
lies in defining objectively the limits of what constitutes valid zann. As we have
discussed in the preceding chapter, al-ShifiT asserted that the judgments of qiyds
constituted truth on the basis of apparent indicants: haqq f al-zihir. Although
inconclusive, giyasi judgments are justified by the apparent textual evidence. Our three
jurists, particularly al-Ghazzili, appeal to this notion of probability ( as knowledge
based upon the apparent evidence ) in rationalizing the individual methods of educing
the legal cause.

The jurists clearly favored the ‘lla when it was identified by virtue of its
manifest rational pertinence to the ruling. This preference, as we have seen, was stated
explictly. Moreover, it is implict in the fact that the jurists assessed the strength of the
other methods of identifying the cause according to their relative proximity to the
method of mundsaba . In practice, what the jurists accepted as ¢illa did not uniformly
conform to the criterion of being the intent behind the ruling, that is the ratio legis. Al-
Ghazzali acknowledges that in many cases where the ‘illa is explicitly stipulated, ‘illa
does not represent the reason for which the law is established. Nevertheless, once the
construction of the language of the Qur°an, the traditions, or the results of consensus
indicate that a ruling is associated with a certain property, this property qualifies for the
status of a cause regardless of whether its pertinence to the ruling is apparent or not.
For example, if the law states: " whoever touches a wall, a peace of cloth, or a stone,
should perform ablution" , one is to understand that this contact is a cause for
performing ablution even though the pertinence (munasaba) of the causal association in
this case is not apparent. In such cases, al-Ghazzali explains, that the property which is
associated with the ruling is a cause only in the sense that it is known to have been
considered (mu‘tabar) in establishing the ruling. It need not be the ratio. 39 When the
%lla is explicitly stated, it is said to have the property of efficiency (ta’thir), that is, the
power to produce the ruling.
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For al-Amidi and al-Razi, the ‘illa, in principle, stands for the wisdom (hikma)
behind the ruling.40 However, both jurists maintain that in practice and for the purposes
of extending the original ruling by qiyas, the ¢illa need only be an apparent
characteristic (wasf) that is thought to encompass this hikma. In fact, al-Amidi claims
the existence of a consensus to the effect that the actual hikma may be utilized for
extending the ruling only if this hikma is specific and apparent.4! Otherwise, it is
sufficient to consider as ¢illa the feature of the asl that is thought to be the " nexus " of
the ruling and which is presumed to encompasses its wisdom.42 The duty of the jurist
is not to investigate the ultimate purpose of the law but to discover a principle by which
the rulings can be extended.

The jurists concede that this approach to the extraction of the ‘illa is dictated by
practical necessity. In many instances the actual wisdom behind the ruling is difficult to
identify and its extraction constitutes a real hardship (haraj). Furthermore, because the
actual ¢illa in such cases is broad and abstract, it is difficult to verify its existence in the
far® and to insure that the ruling is correctly extended by giyas. 43 However, in addition
to its practical and regulatory function, the above discussed principle exemplifies what
has already been noted by some scholars. The function of legal theory was not only to
define theoretically acceptable methodologies for deriving legal doctrine, but also to
rationalize the pre-established and accepted body of doctrines.44 The process of
systematizing and classifying the modes of juridical reasoning which the jurists
subsumed under giyas went hand in hand with the process of rationalizing the body of
legal doctrine which had already been developed in the earlier period of Islamic law. If
the jurists were to apply strictly the condition that the ‘illa ought to be the actual ratio
legis , much of the body of legal doctrine that had already formulated would have fallen
out of the bounds of validity.
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THE METHOD OF PERTINENCE: AL-MUNASABA

The jurists prescribe three methods for educing the legal cause. It is only in the
the method of munasaba , to which references have already been made in our
discussion, that the educed ¢illa may be described as the ratio legis. The illa in this
case is identified with the divine intent behind the ruling.45 However, the principle that
laws have intelligible purposes is not used to define the consistent method of educing
the legal cause. Rather, this principle is cited in order to justify the validity of basing an
analogy on the motives of the law when the motives are apparent. The inference
applied in the method of pertinence is of the following order: when a rule is considered
to lead to a benefit (maglaha), the promotion of that benefit, or equivelantly the property
that encompasses that benefit, is understood to be the cause of the ruling. For example,
it is understood that the benefit of the rule punishing the drinking of wine is the
protection of rational behavior. Therefore, this benefititself, or the intoxicating property
of wine, is considered to be the cause.

The jurists distinguish three categories of pertinent causes, with respect to the
strength of the evidence attesting that the perceived benefit is actually the factor taken
into consideration (mu‘tabar) in the formulation of the ruling. When the purpose of the
ruling is stated textually, the ¢illa is considered to be an explicit cause possessesing the
characteristic of pertinence (munasibmu?aththir). For example, it is explicitly stated in
the Qur’@n that the purpose of prohibiting wine is the protection of rational behavior.
Since the rationale of prohibition in this case is intelligible, the cause of the ruling can
be characterized as pertinent. However, what confirms the validity of the cause is
primarily its explicit statement, that is , the property of efficiency (¢a’thir).46

A cilla is called pertinent and suitable when the specific benefit with which it is
identified is not stated explicitly. Yet, there is a textual indication that the genus of this
particular benefit is taken into consideration in establishing the genus of the ruling at

hand. An example of this, is the ruling according to which Muslim women are not



expected to compensate for the prayers omitted during their menstrualcycle, even
though they are obliged to compensate for ommitted fastings. This law, the jurists
argue, has the benefit of mitigating the excessive hardship (haraj) entailed in the
compensation of recurrent prayers. Elsewhere, itis indicated explicitly that the law
takes into consideration the mitigation of hardship in the reduction of religious duties (1i
jinsi al-mashaqqati ta’thfrun fi al-takhfifi). 4 Such textual evidence corroborates the
inference that the purpose of the above law is the mitigation of the hardship entailed in
compensating accumulated prayers. In this case, the jurists maintain, the purpose and
“illa of the law is partly, but not entirely, identified by reason. According to al-
Ghazz3li, the majority of giyasists acccepted the validity of educing the illa by such
means. This kind of inference qualifies for the status of zann, since itis produced by
strongl suggestive textual indicants.48

The method of pertinence is held to be most controversial when the purpose of
the law is educed by reason without corroboration from other textual evidence. This
would be the case if it were inferred that the intoxicating property is the cause of
prohibition in khamr, without any textual evidence attesiing that the protection of
rational behavior is a benefit that the law aims to promote.“? Another example is
provided by the Prophetic tradition which states that a murderer is debarred from the
inheritance of his own victim. According to the jurists, the purpose of this ruling is the
creation of a disincentive against criminal acts which would otherwise accrue benefit to
the person committing them.50 The fact that the law is understood to serve this
particular benefit produces probable knowledge that this beaefit is the purpose and
cause of this law. When a cause is identified by this kind of evidence it is considered to
be pertinent but unfamiliar (al-munasib al-gharib).

According to al-Ghazz2ali, this last method is opposed on the grounds that it is
not sufficient to produce probable knowledge, z=nn, and creates only false illusion

(wahm) about the legal cause.5! This is particu’ iry the case, when the¢illa is interpreted
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not as a causal motive but as a sign which serves the function of identifying the
ruling.52 For example, without a concrete textual indicant establishing intoxication to be
the cause behind the prohibition of khamr, the latter supposition would be entirely
unjustified. It may be that khamr, like pork, carrion, blood and wild beasts, was
prohibited arbitrarily and for pure obedience (tahakkum wa ta‘sbbud). Yet, the
accidental occurrence of the seemingly pertinent property of intoxication created the
illusion that this property was the cause of prohibition. It is also possible that the ruling
may have been established for a purpose different from that which is actually apparent
to the intellect.33 Given the above possibilities, the fact that a law encompasses acertain
benefit does not provide sufficient evidence that this particular benefit is its purpose and
cause. According to the opponents, this faulty reasoning is attributable to the human
proclivity to seek causes for all judgments and to interpret the ignorance about the
existence of other causes as evidence of their non-existence.3

Zann, al-Ghazzili explains in response to the above objection, differs from
wahm in that the following way: wahm involves an arbitrary choice, whereas zann
constitutes a probable judgment which is justified by the apparent indicants.55 What
justifies educing the legal cause by the method of munasabais our knowledge about the
character of Islamic revelation. The observed custom of the law (“adat al-shar¢ ), al-
Ghazzali explains, is that the rulings are established in order to promote human welfare
and not merely for instituting obedience.5¢ Therefore, when a ruling is deemed to serve
a particular benefit, it is not unreasonable to assume that this benefit is its purpose. To
illustrate the reasonable character of this inference, the jurists cite an analogue from
daily life. When a king is seen giving moncey to a pauper, it is justified to infer that this
act of giving is motivated by the pauper’s poverty. Admittedly, the act of giving may
have been prompted by another cause, such as the pauper being a jurist or the king's
relative. However, unless this cause becomes apparent, the possibility of its existence

does not undermine the soundness of the former inference.57 Similarly, any given law
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may have been established for a reason other than the one suggested by the apparent
indicants. Nevertheless, it remains reasonable toidentify the cause of ruling with its
apparent benefit. Al-Ghazzall argues that such inferences can be validly characterized as
zann, since by definition, zann, is non other than the knowledge based upon the
apparentevidence.58 Furthermore, a jurist is only responsible to follow the probable
judgments dictated by such evidence. This is well attested by the textual evidence
establishing the validity of qiyds. 59

The validity of educing the ‘illa by the method of mundsaba, rests on the
presumption that the laws are established for the purpose of promoting man's welfare
under divine guidance. However, as it has been mentioned earlier, al-Razi explicitly
rejects attributing rational motives for God's laws. It is in his discussion of the method
of munasabathat al-Razi attempts to account for the seeming contradiction between his
legal epistemologyand his theology. Thus, he offers two arguments in justification of
this method. The first argument, he explains, is to be utilized by the jurists who attribute
motives and causes for God's laws and who would therefore define al-munisib as " the
aspect of the ruling which is conducive to the maintenance and promotion of human
welfare." 8 There is another justification which al-Razi endorses on theological
grounds, since it dispenses with the need of presuming that God acts or establishes the
laws for purposes.5! To this end al-Razi utilizes the theological concept of custom
which was developed by Muslim theologians long before him in order to account for
the phenomenon of causality and to defend the validity of inductive inferences. By
utilizing the concept of custom to offer an occasionalist account for legal rationality and
epistemology, al-Razi seems to show a great deal of originality.52

Itis not rationally necessary, al-Razi explains, that the planets should rotate in
their orbits and that the sun should rise daily. But since it has been God's custom to
sustain the periodic occurrence of such events, itis justified to suppose that they will

continue to occur in the future. Similarly, since itis the customary state of things that
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eating results in satiety, that clouds bring rainfall and buming occurs upon contact with
fire, it is justified to be almost certain that these natural patterns will take place in the
future (71 jurma hasala zannun yuqdribu al-yaqina bi istimririha ‘ald minhijih&). 63 The
continual repetition of certain events in the pastimperatively produces the probable
knowledge that such events will recur in the future. It is on the basis of the validity of
inductive reasoning that al-Razi seeks to justify the rational interpretation of the law.

Upon the observation of revealed laws of the past, it is found that the rulings are
inseparably associated with human welfare. Itis therefore reasonable, thanks to the
validity of inductive reasoning, to associate laws with human welfare without implying
that there is an essential relationship between them.54 The rationality of the law and the
fact that it is observed to promote human welfare, al-Razi wants to say, is just another
divine custom. With this explanation for the nature of legal causes, the definition of the
‘illa, when it is educed by the method of munasaba, becomes " the characteristic which
is compatible with the ruling according to the customary rational standards " (innahu
al-mul@’imu li af*ali al-°uqald‘i fi al-<adati ). 64 With this account, al-Razi defends the
epistemological validity of associating rulings with human welfare, without having to
speak about the motives and purposes of the law. It must be noted once again that apart
from this explanation, al-Razi makes repeated reference in al-Mabhsiil to the benefits
(masalih) and purposes of the law.65

ANALOGY OF RESEMBLANCE: QIYAS AL-SHABAH

Al-Amidi and al-Ghazzali cite aud reject several definitions of giydsal-shabah
all of which clearly represent different interpretations of al-Shafi‘l's treatment of the
kind of giyas in which the assimilated case has several competing precedents Thus,
they reject the identification of qiyasal-shabah with the reasoning involved in the
assessment of the equivalence (mithl) between domestic animals and game. What is

involved in the assessment of compensations, they explain, is not analogy at all, but the
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excercise of discretion in applying an obligation which is textually stipulated (tahqiq al-
hukm al-wijib). 6 Al-Ghazzall calls this procedure tahqiq al-manat-- a procedure under
which he includes also the ijithad about the direction of qibla, and the assessment of
probity ¢adl (both of which al-ShaficT associated with giyds). 67

For others, what distinguished giy#sal-shabah from causal analogy was that in
the former the new case could be assimilated to one of several competing textual
precedents (taraddada fihi al-farcu bayna aslayni), hence the appelation which al-Razi
attributes to al-Shafici: giyds ghalabat al-ashbih . 68 As an example, the jurists cite the
controversial case of the compensations due for th= damages inflicted upon a slave.
This explanation of qiyasal-shabah also clearly stems from al-ShafiT's discussion of
the two methods of applying qiyas, which was treated at length in the preceding
chapter. Once again, it is to be emphasized that al-Shafii did not have a distinct concept
of shabah as opposed to ma‘na, although his writings lent themselves easily to such an
interpretation by later jurists. In any case, al-Amidi and al-Ghazzali reject the
identification of this kind of reasoning with giyas al-shabah. What is involved in this
case, they maintain, is qiyasal-°cilla in which the far¢(the slave) accomodates two
conflicting nexuses (manafayn). Whereas the slave as property induces the ruling of
having the compensation for damages inflicted upon him assessed at market value, as a
human being, however, his compensations are to be set at a fixed value (mugaddar).
The judgments of such cases are to be determined by giving preponderance (tarjih) to
one causal analogy over another and not merely by material comparison (mushabaha).s9

The jurists define the concept of shabah in relation to the distinct concept of
munasaba of which al-Shafi‘i was not yet aware. In qiyds al-shabah, the middle term
(al-jami* according to al-Ghazzali, illa according to al-Amidi and al-Razi) is a
property that is decmed to be relevant to the ruling.?0 However, the exact pertinence of

this property to the ruling is not readily intelligible (mayithimu al-munasabata
min ghayri igtila‘in < alayhd). 7! Thus, although in giydsal-shabah the benefit of the
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ruling is not apparent, the property that is taken as its cause is somehow felt to
encompass that benefit, and to be a valid basis for extending the ruling.” The majority
of the judgments derived by jurists, al-Ghazz3li asserts, are based upon this kind of
giyas . In most cases it is very difficult to establish the efficiency (tathir) of causes by
text or by consensus, or to identify the ¢illa by virtue of its strongest characterestic,
namely, the feature of munisaba .3

For al-Amidi and al-Riz], what distinguishes the ¢illa in the case of shabah
from other irrelvant propertics (wasf fardI) 7 is the fact that the property identified as
the <illa has elsewhere been taken into consideration (muctabar) in establishing other
rulings.’S Al-Amidi provides the following example: it is known that cleansing by
water is required for ablution, circumambulation around the Holy Mosque, and
touching the Quran. The fact that water is considered (mu‘tabar) in all these cases
suggests strongly that it is relevant to inducing the judgment of purity (tahira), although
the basis of this relevance may not be intelligible.76 Al-Amidiand al-Razlacknowledge
the relative epistemic weakness of qiydsal-shabah. Nevertheless, they assert that it
produces probable knowledge about the cause. On the spectrum of analogies, and with
regard to the strength of the method used for the identification of the ¢lla, giyas al-
shabah falls in between giydsal-mundsaba and qiyasal-tard. In the latter, the
characteristic which is chosen as a ¢illa is definitely known not to be relevant to the
ruling ( al-tardi majziim bi nafi munasabatihi ), 77 although, this characterestic is found
to be co-existent with the ruling. Such is the case in the faulty reasoning that it is invalid
to use some liquids, such as vinegar, to perform ritual ablutions, because such liquids,
like lard and unlike water, cannot have bridges constructed over them!78 In giyas al-
shabah the pertinence (mundsaba) of the property which is taken as the ¢illa to the
ruling is not identified. However, itis strongly felt that this property is relevant to the
ruling and encompasses its benefit. When a jurist surveys the properties of a ruling

whose ratio is not apparent, he can safely disregard all the properties that are known to

50



51

beirrelevant. Furthermore, he can justifiably infer that amongstall the remaining
properties, the property which is also found to have been considered in other similar
rulings, most likely encompasses the cause.” Since this method yields probable
judgments about the ‘il/a, its authoritativeness is subsumed under the textually
established authoritativeness of zann.

Al-Ghazzalidiscusses giydsal-shabah atlength and dedicates to it a sizable
portion of his large work Shifd’al-ghalil. As he himself acknowledges, it is impossible
to offer adetailed and exhaustive classification of the arguments which are accepted as
valid forms of qgiyasal-shabah. Two examples are chosen to be discussed here in order
to provide some idea of al-Ghazzali's conception of shabah. Like many of the examples
about qiyasal-shabah which al-Ghazzili discusses in al-Mustasfa and Shifa’ al-ghalil,
the two chosen here pertain to legal arguments which were familiar to al-Shafici. The
first of the two examples pertains to the law of torts. Itisestablished that the
compensation (badal) for any major offense upon a human being, whether this offense
leads to the loss of life (hence badal is diyya) or limb, is to be imposed upon the
agnate kinsmen (al-‘agila). On the other hand, the compensation for property damages
or the payment of expiation (kaffara) isimposed solely upon the culprit. Al-Ghazzali
explains that the mundsaba of the first uling is not intelligible, since according to
accepted rational standards, it is more appropriate that the culprit alone be responsible
for his own crime. Nevertheless, it is understood that the ruling of imposing the
compensation upon the ¢aqila is attached (maniitan) to the fact that the crime is an
offense upon a human being and not property. Thus, it is inferred by qiyasal-shabah
that the indemnities for smaller offenses of this kind (qalilarsh al-jindya) are also to be
imposed upon the‘agila . The opponents object that the compensation must be imposed
upon the clan only when it is a large and burdensome amount (thus the opponent is
suggesting a more specific ‘illa). Al-Ghazzali refutes this claimn by showing that the

ruling above remains applicable even when the compensation is distributed among the
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clans of the accomplices in a crime, thus reducing the respective shares of each clan, or
when the compensation is of small value as in the weregeld of an embryo oralow
priced slave.80

Al-Ghazzili also considers the inference on the basis of which the prohibition
of usury in wheat is extended to other commodities to be a form of giy&sal-shabah.

The pertinence (mundsaba) of the prohibition of usury in wheat, he explains, is not
intelligible. Yet, itis felt strongly that the benefitof the ruling is related to the protection
of sustenance (gawim al-nafs). Hence, of all the properties of wheat, its edibility (fa‘m)
or. he fact that it constitutes a staple nutriment (giit) are the mostrelevant tothe
prohibition. This is unlike, for example, the fact that wheat is sold by measure (kayl).
Accordingly, the prohibition is extended to other commodities which are either edible
(such as salt) or constitute nutriments (dates, rice, etc.)8!

The opponents object that giyasal-shabah is arbitrary and insist that, only those
properties whose pertinence to the ruling is manifest and well attested to, qualify for the
status of the cause. Otherwise, they contend, every property can be claimed in some
unknown way to encompass a benefit, since there is no objective demaraction between
shabah and tard. 82 Al-Ghazzali acknowledges that it is impossible to offer an abstract
and exhaustive typology of the features that indicate whether a property which is not
directly pertinent to the ruling (ghayrmunasib) is gardi or shabahi. 83 This can only be
determined contextually. The difference between the two kinds of properties (shabah
and fard) does notlic in the essence (fidhatihi) of eitherone of them. Nevertheless, in
the case of qiyds al-shabah, as in every other kind of qiyds, a solitary scholar is entitled
to follow the dictates of his probable judgment, if this judgment represents his best
efforts and the result of his exhaustive probing and selection (sabrhasir) between the
possible candidates for the cause.84 Admittedly, since the determination of ¢lla by
shabah involves an element of discretion, it is not possible for a jurist to produce

decisive evidence to his opponents about the validity of a judgment based upon giyds
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al-shabah. 83 (The most that he can do is describe the reasoning that lead to his
opinion). For this reason, al-GhazzAll recommends, jurists should not be subjected to
the requirement (a/-mutalaba) of adducing positive proof in support of their probable
judgments (igamat al-dalili‘ala kawnihi mughalliban ‘ala al-zanni), especially so, when
these judgments are based on a method whose general validity is accepted. Such
demands impose undue hardships upon jurists and supress reasoning and
investigation.% Instead, it should be the convention (istilih) of dialectical debates
(7adal) 10 have the opponents (al-khasm) only responsible for challenging or
disproving unacceptable legal judgments. This arrangement would leave room for
sound, probable judgments, while insuring that opinions which are based upon fard do
not infiltrate the law, since such opinion can readily be subjected to refutation (nagd)
and objection (mu°@rada). 87 Without such an arrangement, al-Ghazzali points out,
jurists would not only have to set aside qiyas al-shabah, but also every giyds in which
the identification of the ‘illa involves an element of individual discretion, such as giyas
al-munasaba and qiydsal-shabah. In turn, this would mean that the application of
qiyas would have to be restricted to cases in which the ¢illa is identified by the text,

ijmac (al-mu’aththir), or by conclusive and exhaustive probing (al-sabr al-qagi¢ ) 38

THE METHOD OF PROBING AND SUCCESSIVE ELLIMINATION: AL-SABR
WA AL-TAQSIM

As we have seen, the jurists defend the validity of qgiyasal-shabah by arguing
that the middle terms on the basis of which this form of giyasi inferences are based
exhibits some relevance to the ruling. However, when the method of al-sabr wa al-
tagsim is applied independently, the extracted “illa need not have a manifest
relationship of substance to the ruling. According to al-Razi, the method of al-sabrwa
al-taqsim was imported to law from theology.89 In this method the ¢illa is identified by

probing and successively eliminating all but one of the apparent properties of the ruling
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that are marshalled as rival candidates for the status of the cause. We have already seen
that this procedure is presupposed in the extraction of any ¢ills. As Aron Zysow
observes regarding the independence of this method:

The process of identifying the cause was always one of choosing the
best among the set of available altemnatives.. Hence it could be argued
that the method of determining the: cause was not al-sabr wa al-tagsim
but rather that al-sabr wa al-tagsim was presupposed for the application
of the other methods.?0

Al-Ghazz3li, al-R321 and al-Amidi, however, insist that al-sabr wa al-tagsim
can be applied as an independent method. These jurists argue that, the fact thata
property of a ruling is the residual of a process of elimination from among several
candidates for the status of the cause, constitutes strong probable evidence that this
property is the cause. A candidate property can be safely eliminated if the presumption
about its causality is disproved (ifsad). This can done by showing, for example, that
such a property exists in some instances without inducing the ruling (nagd ), or that the
ruling at hand continues to exist in the absence of this same property (‘adam al-ta’thir) .
However, the fact that a property does not have a manifest pertinence to the ruling
(‘adam al-munisaba) , the jurists assert, is not a valid basis for the elimination of this
property . Resort to 2/-sabr wa al-tagsim, as an independent method presupposes that
the benefit of the ruling is not apparent and that none of its properties has the feature of
pertinence. 91

The validity of applying the method of a/-sabr wa al-tagsim inindividual cases
rests upon establishing two things: first, that the ruling at hand has a cause, and
secondly, that this cause coincides with one of the rival, individual (mufrad) and
apparent (zahira) properties that are nominated as candidates. As al-Razi explains in
law, as in theology, the form of analytical reasoning involved in al-sabr wa al-tagsim
leads to certainty when the following « onditions are fulfilled : on the one hand, the

enumeration of the possible causes has to be exhaustive, and their division mutually



exclusive, and on the other hand, the evidence about the validity of the individual
climinations has to be conclusive . Al-Ghazzali admits that while such conditions are
attainable in theology, they are rare in law.93 The inclusion of the cause among the
enumerated candidates can be ascertained, al-Razi explains, only if these candidates are
established conclusively by a clear text or by an ij/m&d¢. For example, thereis a
consensus among jurists that the cause of guardianship over young girls is either
minority or virginity. The former possibility is rejected on the grounds of a tradition
which stipulates that divorced young girls who are underage are responsible for
themselves. Therefore, it is concluded that of the two candidates, virginity and not
minority is the actual cause of the ruling. %4 An inference based upon al-sabr wa al-
tagsim is less certain and more problematic to justify when the jurist has to rely entirely
on his own probing in enumerating the possible candidates for the cause. Al-Razi aptly
labels this procedure as " dispersed division " (al-tagsim al-muntashir). %5 For
example, there is no text or ijma* establishing which properties are relevantto the
prohibition of usury in wheat. Nevertheless, the jurists, on the basis of their own
individual probing, may nominate the feature of edibility (ta°m) salability and
measurability as possible candidates for the status of the cause.%

What is needed to provide a universal justification for the method of al-sabrwa
al-tagsim is the evidence in support of the two presumptions which underly its
application. These are: first, that each rulings has a cause, and secondly, that this cause
is actually manifested in one of the apparent properties of the ruling , thus being
amenable to the intellect. The first presumption, al- Amidi argues, is validated by the
observed character of Islamic revelation. The existence of a ruling without a cause is an
observed rarity in law (al-khuluww ‘anha cala khilafi al-ghalibi al-ma’liifi min shar<i al-
ahkami)9" With regards to this explanation, one may raise the following question: if
none of the apparent properties of a ruling is understood on its own merits to be a

cause, why is it then valid to consider that the i/la must be identical to one of these
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properties ? The cause of a ruling hasto be encompassed in one of the apparent
properties, al-Amidl argues, because a law without a manifest cause (“illa zihira) and
an intelligible meaning (ma‘na maqil) is an observed rarity .98 However, as we have
seen, the raison d"étre § of al-sabr wa al-tagsim when it is applied as an independent
method is to provide a formal procedure to identify the¢lla whern the ratio of the law in
a given case is notapparent, Thus, al-Amidf's response sesms to contradict the
presumptions underlying the application of this method. On the other hand, al-
Ghazzali's justification of the method of sabr wa al-taqsim provides a more carefully
formulated response to this question and one that is in line with the formal aspect of this
procedure. In the example of us:y in wheat, and for that matter in all rulings, al-
Ghazzali maintains, there must be aconspicuous sign (‘aldma) that distinguishes the
general applicability of the ruling from the specificity of its locus (fadbufu majra al-
hukmi an mawaqi‘ihi). 9° The nexus of the ruling in this case is evidently more general
than the particular characterestic of wheat (a‘ammu min ismi al-burri), because the
prohibition of usury does not disappear when wheat is reduced to bread orany other of
its derivatives. 100 This being the case, a jurist can attain probable knowledge about the
cause by exhausting his efforts in probing all the apparent candidates. 10!

A final note should be made before we terminate our discussion of this last
method. As al-Ghazzali seems to concede in al-Mankhiil, and as it is evident from al-
Razi's treatment, the jurists do not prescribe the method of al-sabr wa al-tagsim as a
general procedure that can be defended universally and without reference to the specific
examples which it is intended to 1abel.192 In this sense. the adoption of this method in
law, once again represents a process of rationalizing the existing legal arguments. The
examples which are used in illustrating the method of sabr wa al-tagsim predate the
coinage of the technical name and concept for this method. In this respect, it seems that
this method is advanced to justify the several cases in the body of legal doctrine where

the <illa does not fall in either one of the two other forms of giyds mentioned above, 03
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As has been mentioned earlier, al-Ghazzali and al-Razi both consider that the
qiyasi inference is potentially demonstrative . Thus, they maintained that if it s
ascertained thata ruling is established fora certain cause, itcan be confirmed that this
same ruling prevails in all proven instances of that cause. However, the jurists also
maintain thatitis very difficult to identify the cause of a ruling with certainty. This
is the case even when the¢illa isexplicitly stated! For example, our three jurists
assert that the textual statement, " wine is prohibited because of its intoxication
(hurrimat al-khamru li-iskariha) does not conclusively indicate the prohibition of
all intoxicants. The grammatical construction of this injunction , they explain, does not
establish unequivocally that intoxication, as a universal property (‘umiim al-iskar) , is
the cause of prohibition in khamr. It is possible thatthe cause of prohibition is the
kind of intoxication peculiar to khamr (khusis iskar al-khamr ) .1 Only aclear
and unequivocal textual statement, such as ” lllatu tahrimi al-khamri al-iskaru"
establishes conclusively that intoxication in general is a cause of prohibition. 105
However, in this case the prohibition of nabidh, and for that matter of all intoxicants,
wouldbe inferred by deduction (istidl/al) from a universal textual norm, and not by
qiyas. 106 Al-Razi acknowledges that the former statement " hurrimat al-khamru li
iskariha” produces the probable knowledge that all intoxicants are prohibited, and that
the consumption of intoxicating drinks may entail other worldly harm. However, he
maintains, it is not permissible to extend the ruling of prohibition beyond khamr
without the master textual rule establishing that it is obligatory to act so as to avert
supposed harm. Itis the existence of such a master rule that provides the evidence
about the authoritativeness of giyas. 107 How the jurists proved the existence of such a

master rule will be the subject of discussion in the rest of this thesis.
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REASON AND THE AUTHORITATIVENESS OF QIYAS

Following what seems to have become the standard approach to the subject in
Sunni works of ugil al-figh, al-Ghazzili, al-Razi, and al-Amidl commence their
discussion of the authoritativeness of qiyas with assessing the admissibility of the
obligation of following the dictates of qiyds (jawaz al-tacabbud bi al-qiyas ). 108 Like
the majority of giyasists,our three jurists also consider that reason neither precludes
nor necessitates the authoritativenness of giyds., butonly indicates thatthe occurence
of this authoritativeness (wuqiic al-tacabbudi bihi) is a possible event.! On the one
hand, the jurists oppose this to the position of some anti-giyasists who held it to be
impossible that God should oblige humans to follow the dictates of giyas (innal-‘aqla
yubhilu wuriida al-ta‘abbudi bi al-giyasi). On the other hand, they maintain that some
anti-qgiyasists accepted the possibility of this obligation, but rejected giyas on texiual
grounds. Finally, according to al-Amidi and al-Ghazzali, a minority of giyasists,
among whom al-Amidi mentions the Mu‘tazilite jurist Abii Husayn al-Bagri, argued
that reason necessitated the occurence of the authoritativeness of qiyas (al-caqlu
miijibun Ii wuriidi al-taabbudi bi al-qiyasi).110

Itis necessary to note that the jurists' classification of the different positions
about giyas is neither exhaustive nor does it correctiy characterize all the rational
arguments which were advanced against giy3s. The jurists consider every non-textual
argument against the validity of giyas to be an argument against the rational possibility
of its authoritativeness. This latter group of arguments, however, logically and in
actuality, constitutes only a subgroup of the former arguments. To maintain that reason
precludes the authoritativeness of giyds is to put forth the highly controversial and
vulnerable claim-- especially when such aclaim is viewed from the standpoint of
Ashearite theology-- that it is impossible for God to enjoin upon us the obligation of
following the probable judgments of giyds. As we shall see, only some of the

arguments against giy4s are tantamount to such an assertion.!!! The majority of the
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arguments against giyds are not antithetical to the claim of the rational admissiblity of
the authoritativeness of giyds. Rather, they are antithetical to the more straightforward
claim of the actual validity of giyds. Such arguments presuppose that giyds hasno
foundation in the textual sources, and proceed from this to challenge the validity of
theoretical presumptions which underly the application of this source of law.112 It is
beyond the scope and aim of this thesis to verify the claims and arguments attributed to
the anti-qiydsists. Qur main concem is to see how the jurists represented and
addressed such arguments within their scheme of systematization, in a way that enabled
them to rationalize giyas, while acknowledging that the basis of its authority is
relvelation.

Moreover, al-Ghazzali and al-Amidi consider that every rational argument about
qiyas is an argument about the necessity of its incidence (wugqiz). This is also
incorrect especially with regard to the rational argument advanced by Abi al-Husayn al-
Bagsri. Al-Bagsri himself is aware of the distinction between, on the one hand, the
claim that reason provides evidence about the authoritativeness of giyas (yvadullu ‘ala
al-ta‘abbudi), and on the other hand, the claim that reason necessitates this
authoritativeness (yijibu al-ta‘abbuda). Like all other giyasists, al-Basri primarily
asserts that the authoritativeness of giyas is an event that is rationally admissible (inna
al-<aqla 12 yuqabbihu al-ta‘abbuda bi al-qgiydsi al-shari),!13 although, he states his
position in characteristically Muttazilite ethical terms. Furthermore, he argues
expressly against the claim put forth by some qiyasists, and which is that giyas is a
necessary and indispensible legal institution.!!4 Nonetheless, al-Basri also maintains
that reason provides evidence about the actual occurence of the authoritativeness of
qiyasi judgments.115

The three jurists insist that reason cannot establish the authoritativeness of
qiyas. Al-Ghazzali even places the jurists who base the validity of giyds upon

rational evidence at par with the deniers of giyas.116 However, although the jurists do
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not claim that reason indicates the authoriiativeness of qiyds, they are able in the context
of their discussion of the rational arguments about giyds to defend the rational
character of this source of law and to account for its problematic aspects.

For the three Ashearite jurists, the criteria of rational admissibility of any
obligation were purely logical. Itis admissible to have God enjoin upon us any
obligation whose fulfillment does not entail an impossibility. An example of an
inadmissible obligations, is the obligationof performing two contradictory actions
simultaneously (istihalat al-tak Ilifi bi al-mustabili li dhtihi kaal-jam‘i bayna al-diddayni
wa nahwahu).!1? Short of such impossible tasks, the occurence of any other kind of
obligation is an admissible event. This jurists deliberately omit any ethical
consideration from the crieria for the admissibility of an obligation. Ethical
considerations, the jurists repeatedly assert, have absolutely no bearing upon the
assessment of the rational possibility of an obligation. God is neither rationally nor
even morally bound to act or establish his laws in a way that promotes or maximizes
human welfare or averts their harm. The fact that an bligation is thought to be
devoid of any wise purpose or to entail a harm or an undue burden does not constitute
a conclusive proof against the possibility of its incidence.!!® Nor does the fact that an
obligation is considered to be necessary to promote our benefit constitute a proof about
the necessity of this obligation. As shall be seen, itis mainly such theological
considerations that render the rational arguments ineffective in establishing or
precluding the authoritativeness of qiyas.

Inspite of such minimal criteria for assessing the possibility of legal obligations,
al-Amidi and al-Razi both advance positive arguments to support their claim about the
rational possibility of the authoritativeness of giyas. What is implicit in such
arguments is an attempt to emphasize the reasonable nature of the obligation to follow
the dictates of giyds. All reasonable people, al- Amidi explains, would find it

acceptadble if God were to tell us, for example, that a judge is forbidden to rule when he



isangry, and then command us explicitly to extend the prohibition to all situations such
as hunger, exhaustion or thirst which may prevent good judgment. Similarly, God
could prohibit the drinking of date-wine, khamr, and then request that the prohibition
be extended to all intoxicants, if it is strongly deemed that the intoxicating property of
khamr isthe cause of prohibition.!!9 Had the fulfillment of such an obligation been
rationally impossible, it would not be deemed " good " to have such an obligation
enjoined by revelation (law kdna dhilika mumtanic an ‘aqlan lami hasuna wuriidu al-
shar<t bi dhalika). 120

Moreover, the obligation to follow the judgments produced by giyas is
compatible with our rational capacities. Any rational person is able to infer hidden
implications (a/-madliilat al-gha’iba ) from apparent indicants (al-imarat al-hadira)
through proper investigation and reasoning.12! One is able to infer from seeing thick
clouds that it is about to rain, and to predict that a cracked and slanted wall is about to
fall. The same kind of reasoning can be applied in legal matters. When one considers a
certain principle (ma‘na) to be the underlying motive (da‘i) of alegal ruling, one is
lead to the supposition that this ruling prevails in all instances were the same motive or
characteristic for which it is thought to be established recurs.122 As put by al-Razi , the
supposition of parity between the original and new case with respect to the cause
necessarily produces strong probable knowledge (wajaba an yahsala zannun) to the
effect that the ruling of the as/ prevails in the far<, 123 This knowledge, together with
the knowledge that following God's laws averts harm while neglecting themincurs
benefit, leads to supposition that following the dictates of giyas averts harm and entails
benefit. Since giyas produces probable knowledge about other worldly harm, the
obligation to follow the dictates of giyasi judgments is rationally admissible (inna al-
qiyasa yufidu zanna al-darari fa wajaba jawazu al-amali bihi). 124 However, the jurists
emphasize, that the fact that qiyas produces probable knowledge about other worldly

harm does not alone prove the authoritativeness of giyds. In addition to this, what is

61



A

by

F

needed to ascertain the authoritativeness of giyds is evidence to the effect that it is
obligatory to act so as to avert supposed harm (wujiib al-ihtirizi min al-darari al-
mazniini).\?

For Abii Husayn al-Bagsri, such an evidence is conclusively furnished by
reason. Reason necessitates the " badness " ( and therefore prohibition in the
Muttazilite eithical-legal scheme) of anything which is strongly supposed to encompass
an indication of harm. The judgments of giy&s are authoritative since they constitute
probable indicants about prohibition and otherworldy harm.126  Al-Bagri
acknowledges that his opponents are entitled to the question: ” How can one affirm
conclusively the prohibition of what is only known to be harmful by means of fallible
probable indicants?" 127 In response, he restates that it is rationally obligatory to
choose the course of action which is supposed to avert harm. 128 [n daily matters,
reason indicates thdt it is obligatory to move away from beneath a cracked and slanted
wall even though ones safety may actually be in having stayed and harm in having
moved away.!29 Probable judgments are equally binding in religious matters as they
are in daily matters.

Among the three jurists, only al-Amidi cites and criticizes al-Basri's argument.
However, his refutation is based upon Ash¢arite theological and ethical principles to
which, it seems that al-Ghazzili and al-Razi would readily subscribe. Al-Amidi rejects
al-Basri's argument on the grounds that nothing is rationally obligatory, a principle
which he summarizes in the maxim " al-‘aql 13 yijib “. 130 Since acts derive their
obligatoriness exclusively from God's command, it is not possible to ascertain the
obligatoriness of any action except by way of revelation.!3!'What is obligatory is
entirely contingent upon the volition of God and is, therefore, rationaly unpredictable.
Al-Amidi does not deny that reason dictates that one should act so as to avoid a
supposed harm. However, this does not prove that this course of action is obligatory, in

the strict Ash¢arite meaning of obligatoriness. Since there is no necessary
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correspondence between the dictates of reason and the volition of God, the judgments
of reason have no epistemic value in determining legal obligations. Following the
dictates of zann is another obligation whose confirmation pends evidence from
revelation, 132

The only universal statement that can be made regarding the authoritativeness
of probable judgments in law is the following: it is rationally admissible that God may
oblige us to follow the dictates of any kind of zann.!33 However, there is no master rule
that authorizes all kinds of probable judgments in law.!34 The jurists are aware that any
such universal claim can be refuted (mangiid) by the numerous casesin which the law
forbids following probable judgments even when certainty is unattainable. As the
opponents point, a judge is forbidden from accepting the testimony of a single witness,
of slaves or of numerous women, although it is possible that such a testimony produces
a probable judgment.!35 Itis also forbidden to eat any amount of meat if a small
portion of it is believed to be carrion.136 More relevant to the case of qiyds, it is
forbidden to follow the judgments indicated by independent considerations of welfare
(al-magalih al-mursala), even if such considerations produce probable knowledge about
the prevalence of a legal ruling.!37 Al-Amidi grants the opponents the validity of such
examples. However, he maintains that they are not pertinent to his own argument,
since he is not claiming a universal rule of reason in favor of the authoritativeness of all
kinds of zann. Instead, he is only claiming that the authoritativeness of any kind of
probable judgments is rationally admissible.!38 The final validation of a specific kind of
zann is contingent upon confirmation from revelation. Conversely, the prohibition of
probable judgments in the cases cited above is not dictated by rational necessity and
does not prove the invalidity of all kinds of zann. Any such claim is refuted by the fact
that the law accepts exercising ijtihid about the direction of the gibla, basing
judgments upon the testimony of witnesses, and following the dictates of probable texts

(al-nugiis al-zanniyya) and of solitary reports (khabar al-@had).139 Therefore, al-



¢

L 4

Amidi maintains, the cases in which zann is prohibited, are contingent incidents of
revelation.140 Similarly, the authoritativeness of zann in the case of giyls is not
dictated by rational necessity, but by virtue of its occurrence in revelation.!41

The jurists alsoreject the justification of giyds on the basis of the claim that
qiyas is an indispensible legal institution. Some advocates of qgiyds argue that God
could not have foregone this legal institution. Since there are infinite number of legal
cases, it is not possible to have the entire law stipulated by means of explicit texts.
Therefore, giyds is an inevitable supplement to the textual sources. Al-Amidi and al-
Ghazzali respond to such an argument by defending the feasibility of having a
comprehensive revelation. The law comprises finite classes of legal cases, which
include all the particular situations. Thus, it could have been possible to state the law
textually, by means of universal statements that regulate every class of legal rulings.
For example, instead of stating the prohibition of khamr only, God could have
explicity stated the prohibition of all intoxicating drinks. In this case, what would be
needed to extend the ruling to particular cases (al-juz’iyyat al-dakhilat tahta al-ajnasi
al-kulliyyati ) is not qiyas butdeductive reasoning and ijathad about the applicability
of the texts (tahqgiq al-manat). Thus, it cannot be a priori claimed that qiyds is
authoritative.142 Moreover, al-Amidi comments, the argument about the institutional
necessity of giyas is based upon the false theological supposition that God is morally
bound to maximize human welfare by providing rulings for every legal case (ta‘mim al-
hukm fi kulli giiratin).143

However, even if the question of feasibility is set aside, al- Amidi maintains, the
fact that the law is not comprehensive but only regulates particular cases does not
prove the authoritativeness of giyas. If there were no textual evidence about the
authoritativeness of giyas, it would have to be presumed that law was meant to be
limited to the particular cases which are addressed explicitly, while the rest of the cases

retain their status prior to revelation. This is the status of being devoid of positive legal



qualifications.!¥ The assumption that it is obligatory to provide positive judgments
for every legal situation, upon which the claim of the institutional necessity of qiyds is
based, al-AmidI argues, leads to inadmissible juridical conclusions. If this assumption
were true, it would be necessary to consider the probable judgments which are based
on independent considerations of welfare (al-masdlih al-mursala al-khaliyya ‘an al-
i°tibdr) tobe also authoritative.145 The four sources of law, including giyds, al-Amidi
explains, do not provide judgments for every legal situation (pace al-Shifi‘i's doctrine
of all-comprehensiveness of the four sources of law). The authoritativeness of giyas
does notderive from any rational necessity, but from the evidence of revelation.146
The jurists cite the rational arguments against giyds in the form of objections
(mucdradat) and refutations (nuqiid)-- in most cases anonymous-- to the claim of the
rational admissibility of the authoritativeness of giyas. Al-Razi classifies these
arguments into several categories. In a separate group, he places the argument
commonly attributed in the sources to the early Mu‘tazilite al-Nazzam (d. circa. 220).
This argument is singled out for being a rejection of giyas unique to the character of
Islamic revelation. Those who rejected giyas on more universal grounds are
classified into three groups: the first, argued against the admissibility of zann in law
generally and not only in the case of giyds, while the second group accepted zann
only in the case of necessity and when certainty was not attainable. Thus, they rejected
giy@s because its practice was not dictated by necessity. Finally, the third group
denied that giyas produced probable knowledge, let alone certainty.147 They
challenged the validity of the two major theoretical presumptions underlying giyas,
which are first, that laws have causes and second, that these causes are accessible to the
intellect.!¥® The manner in which the jurists treated this aspect of the anti-giyas
campaign has already been dealt with in part in this discussion. Asit hasbeen seen
carlier, the argumentsin the justification of the different methods of educing the legal

cause constitute an implicit response to certain aspets of the anti-giyas opposition.
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Furthermore, although the accounts of legal causality and rationality that the jurists
advanced were partly motivated by Ash‘arite theological concerns, they can also be
viewed to be preemptive of the anti-qiy#isist critique of legal causality.

Some anti-giydsists argued that it is inadmissible that God should oblige men
to follow their probable and fallible judgments in matters pertaining to the other worldly
welfare. There is no benefit in any obligation that forces humans to indulge in
ignorance and to judge matters arbitrarily, without the ability to ascertain whether they
are abiding by the Divine law or its very contrary.149 It is inadmissible that God
should inform us about his laws by an inadequate and fallible tools of inference. Only
certainty is tolerated in religion. 150

Al-Ghazz3li and al-Amidi begin their response to this argument by rejecting its
theological premise, namely, that God is obliged to promote and maximize human
welfare (wujiab ri‘dyati al-salah wa al-aslah ).'! Even if the obligation of following
the dictates of qiyds were proven to be harmful and unjust, this would not preclude its
occurence (wuqir). Apart this necessary tribute to theology, the jurists tumn to address
the genuine difficulties in accommodating the phenomenon of error and uncertainty in
religion, in much the same manner as al-Shafi‘i did before. In the case of giyds, as in
all cases of ijtihad, a jurist is only obliged to exercise the best of his intellectual efforts
toarrive ata legal judgment. By doing so, he fulfills the primary obligation of ijtihad,
even if he fails to discover the correct judgments of the case in question. Since the
scholar is exonerated from any responsibility for the error which he may commit in
exercising ijtihad, the obligation of following the dictates of probable judgments does
not entail any injustice. In support of their arguments, the jurists adduce the tradition:
every scholar is right (kull mujtahid musib), which conforms to al-Shifi‘i's thought,
yet of which, as we have seen, al-Shafiq was unaware.152

Furthermore, the jurists maintain that the claim of the absolute inadmissibility

of zann in law, is flagrantly refuted (manqiid) by emperical evidence from revelation.



The law authorizes solitary reports, accepts passing judgments on the basis of probable
testimony of witnesses, and enjoins ijtihdd about the direction of the gibla and the
assessmentof compensations.133 Unlike al-Shafici, 'ater jurists do not utilize such
examples to establish the authoritativeness of giyis, but only cite them in order to
refute the claim that the authoritativeness of probable judgments in law is rationally
inadmissible.

The anti-qiydsists seem to have taken account of the empirical weakness in
their universal claim about the inadmissibility of zann in law. Thus, while insisting
upon the inadmissibility of the authoritativeness of giyds, they also attempt to
rationalize the other instances in law in which zann is authorized. One such argument
which al-Razi attributes to the Zahirites is based on the premise that God is morally
bound to reveal the law by the best possible means of explication (bayin). God could
have informed Muslims about the rulings derived by giyds, by means of texts which
state the universal legal principles under which such rulings are subsumed (al-tansis
cala ahkd@mi al-qawa‘idi al-kulliyyati).'54 That He did not do 5o, and that He stated
instead the rulings of particular cases only, means that He intended the law to be
confined strictly to the stipulated cases. To say otherwise, would imply that God did not
reveal the law by the clearest possible means of explication, which is inadmissible.155
Al-Ghazzali and al- Amidi cite an argument against the admissibility of giyds of a
similar import. The anti-qiyasists argue that it is not possible that the Prophet would
forbid usury only in the six stipulated commodities, if he had actually intended the
universal prohibition of all the other commodities, which the jurists regulate by giyas.
Such indirectness and unclarity of speech is incompatible with the Prophet's
eloquence.15¢ The law permits recourse to probable judgments, in determining the
direction of the gibla, and assessing compensations, only because it is impossible to
regulate the rulings of such cases by a universal text. Probable judgments in this case

constitute the best available means of explication.157
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The qiydisists provide ample response to this argument. The claim that God is
obliged to reveal the law by the clearest means of explication, they maintain, is easily
refuted on empirical grounds. If such a claim were valid, the Qur@in would not have
contained equivocal verses.138 By the same token, the entire law would have been
revealed by conclusive mutawdtir reports instead of having a considerable portion of it
based on individual reports.!59 Indeed, God would have had to create for humans the
necessary knowledge (al-‘ilm al-dariiri) about the law. 160 The fact that qiyds is a
form of explication (baydn) is sufficient to render the authoritativeness of qiyis
admissible, eventhough giydsi judgments are admittedly of a lesser clarity than other
possible and conclusive means of explications (al-baydn al-gatic). 161

Moreover, there may be spiritual and social benefits to having people research
the law by giyas and ijthad which outweigh the advantages of clear explication.
When a jurist researches the law faithfully, he obtains the other worldy reward
appointed for self-exertion and deliberation in religious matters. Furthermore, when
men participate in formulating the law, they are more cager to abide by the dictates of
their deliberation. The element of deliberation helps in keeping the law flexible, vital
and pertinent (tabga al-sharicatu mustamirratan ghaddatan tariyyatan). 162

In another objection, the anti-qgiydsists appeal to a juridical principle accepted
by the Sunni jurists. The cases which are not addressed by revelation, they assert, can
be safely presumed to retain the original status prior to revelation, that is, the status of
being devoid of legal qualifications.163 Thus, they maintain, itis not admissible to
repeal the original presumptions of non-prohibition (al-nafial-asii) in favor of the
judgments of giyas, since certainty is not to be overruled by probable judgment.!64

Al-Amidi and al-Razi treat this argument as if it were set against the rational
admissibility of giy@s.165 Once again in refutation of their opponents claim, they point
out to the numerous cases in which the law authorizes probable judgments.

Furthermore, although the individual giydsi judgments are probable, al-Ghazzali



explains, the validity of the authoritativeness of such judgments is conclusively
indicated by revelation. Itis only because of this fact basis that the jurists repeal the
original presumption with the probable judgments of qiyds. 166

The specific technical criticism of the individual features of this composite
source of law are argurnents of a later period in the controversy about giyds. An early
argument which is associated with the Mustazilite al-Nazzdm represents a less technical
and anatomized, yet fuller, attack on the crux of the analogical procedure entailed in
qiyds. The procedure of giyds, al-Nazzam is said to have argued, rests on the rule of
reason which dictates assimilating the judgments of similar cases, and differentiating
between distinctones.167 Therefore, the claim about the validity of giyas
presupposes that the rationality of the individual laws is accessible to human reason and
that the divine law is rationally structured. However al-Nazzam denies the validity of
both of these claims in the case of Islamic revelation. In Islamic revelation, al-
Nazzam is said to have conteded, the rationale rulings is inaccessible to reason. For
example, it is not intelligible why the law prescribes soil for the performance of
ablution, or why particular days of the year and not others are deemed sacred.168
Furthermore, the law is characterized by inconsistencies that contradict the rules of
analogy. The law distinguishes between the waiting period (“idda) of a divorced
woman and a widow, athough the supposed rationale of instituting a waiting period, the
test for pregnancy, is the same in both cases. It forbids one from glancing at the face of
an old free woman, yet permits gazing at the face of an attractive young female slave.
On the other hand, the law also assimilates between the ruling of different cases. Thus,
itdesignates capital punishment as common penalty for homicide, adultery, unbelief and
neglect of prayer. The character of Islamic revelation precludes the extension of the
law by analogical inference.!69

Al-Amidi responds to al-Nazzam by rejecting the claim about the irrationality

of the examples provided. Al-Nazzam has failed to see the true relevance of the law
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and the real rational basis for the distinction or assimilation which it makes in the
rulings of the cases cited.!” On the other hand, al-R#2i and al-Ghazzali acknowledge
that the revelation contains a number of rulings whose ratio is not intelligible and
which may have been established arbitrarily or for the purpose of instituting obedience
(tahakkum wa ta‘abbud).17! Precisely because of this recognition, al-Ghazzali explains,
the jurists restrict greatly the application of giyds in the area of rituals (al-¢ibadat),
while permitting its applications in laws regulating practical affairs. In the latter
domain, it is known by abundance of circumstantial evidence that laws are established
for intelligible reasons and are based upon considerations of worldly welfare.!72 The
examples cited by al-Nazzam, al-Razi asserts, are rare exceptions in the law. Their
existence is not sufficient to undermine the epistemological strength of giyasi
judgements, just as the validity of our inductive association of clouds with rainfall, is
not challenged by the rare cases when clouds do not bring forth rainfall.173

The opponents raise another challenge to the validity of giyasi inferences
which is based on the critique of the character of legal cause. The legal cause, they
assert, does not necessitate its ruling. The determinant of the textual ruling is not the so
called cause, but the divine command. Furthermore, legal causes cannot be considered
as real causes since they are seperable from their rulings; prior to revelation there were
no legal rulings inspite of the existence of their causes. This is in contrast to rational
causes (al-tilal al-‘aqliyya) which cannot be seperated from their rulings (yastahil
infikakuha ‘an ahkamiha). The following example is standardly cited; since mobility
(al-haraka) is the cause (mand) of a thing being in motion, wherever the ma‘nd of
motion exists, the judgment of movement is confirmed. Thus, while causal analogy is
valid and reliable in theology, it is inapplicable in law, because of the difference in the
nature of causes in both domains. Since the legal causes does not produce its ruling in
the first place, itis completely ineffective outside its textual context, hence the invalidity

of legal qiyas.174



Al-Amidi and al-Ghazz3li do recognize the distinction between legal and
theological causes. However, they maintain that this has no bearing upon their
assertion about the admissibility of giyds, since they do not ground the validity of giyas
in the character of the legal cause. Instead, they claim that the legal cause is only an
indicant (imdra) or sign (‘alama) and thatit is admissible that God could enjoin upon
us to follow the judgments indicated by such signs.!S

As we have seen, in their treatment of the rational objections to giyas, the jurists
repeatedly assert that the authoritativeness of qiyas is neither self-constituted nor
established by reason. Reason only indicates the admissibility of the authoritativeness
of qiyds. The actual validity of giyas derives fromits sanction by revelation, and in
this respect the judgments of giyas established by divine designation (hukm bi al-
tawqifi al-mahdi). 176 That they are extracted by a delegated human authority should
not obscure this fact. Whether the jurists were able to support their claim about the

textual foundation of giyas will be our concern in the next chapter.
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1" Al-qiyasu hamlu ma‘limin ald macliimin fi ithbdti hukmin lahuma, aw nafyihi
¢anhuma bi amrin jami¢ in baynahumd.. * Al-Amidi and al-R&zi criticize some aspects
of this definition but consider that it provides adequate description for the procedure
entailed in qiyds; see Fakhr al-Din al-Rézi, Al-Mabhsiil fi ¢ilm al-ugiil, ed., Taha Jaber
Fayyad al-<Ulwini (Saudi Arabia: Matbarat jamicat al-imam Muhammad bin Sa‘iid al-
islamiyya, 1980), Vol. II, part.ii, pp. 9ff; Sayf al-Din al-Amidi, Al-Thkam fi usill al-
ahkam (Cairo: Matba‘at al-macarif, 1914), Vol. III, pp. 266ff; Abui Hamid al-Ghazzali,
Al-Mustasfa min ‘ilm al-ugiil (Baghdad: Matbacat maktabat al-Muthanna, 1970), Vol.
I1, pp. 228-9; see also Shifa? al-ghalil fi bayan al-shabah w2 al-mukhil wa masilik al-
taclil, ed., Hamd ‘Ubaid al-Kubaisi (Baghdad: al-Irshad Press, 1971), p. 19.

2 Al-Ghazzali, Shifa>, p. 19.

3 Ibid., p. 19; this is made clear in the distinction al-Ghazzali draws between giyis al-
‘illa and qiyas al-shabah:" ma‘na al-tashbihi al-jam‘u bayna al-fari wa al-agsli bi
wasfin ma¢ al-i‘tirafi bi anna dhalika al-wagfi laysa ‘illatan li al-hukmi bi khilifi qiyasi
al-‘illati fa innahu jam‘un bima huwa ‘illatun li al-hukmi,” al-Ghazz3li, al-Mustasfa,
Vol. II, p. 311; the middle term is a ¢illa, al-Ghazzali explains, when its pertinence
(munasaba) to the-benefit behind the ruling is intelligible, p. 310; however, al-Ghazzali
is inconsistent since he applies the term “illa in several cases to the middle termin the
analogical inference, even when it does not represent the actual ratio, see Shifa’, pp.
454-6; see our discussion of the episternology of the cause below.

4 Al-Amidi and al-Razi do not oppose qiyasal-illa to qiyas al-shabah. Instead they
consider every giyas to be centered around the determination of the ¢illa, but that the
¢illa may be discovered by different means, such as al-shabah, al-munasaba, al-sabr,
see al-Amidi, al-Ihkam, Vol. IV, p. 5; al-Razi, al-Mabhsil, Vol. I, ii, p. 191; see the
discussion of the epistemology of the cause below.

5 " Ithbatu mithli hukmi macliimin li ma‘limin akharin li ajli ishtibahihima fi <illati
al-hukmi ‘inda al-muthbiti,” al-Razi, al-Mabhsiil, Vol. 11, ii, p. 17; for a similar
definitions see al-Amidi, al-Thkam, Vol. 111, p. 273.

6 Al-Ghazzali, Shifa’, p. 19.

7 See al-Ghazzali, al-Mustasfa, Vol. I, pp. 287-8; al-Amidi, al-Thkam, Vol. 1V, p. 2.

8 Al-Ghazzali, al-Mustasfa, Vol. I1, p. 281.

9 Tbid., p. 281.

10 Al-Amidi, al-Thkam, Vol. IV, p. 2; al-Ghazzali, al-Mustasfa, p. 281; elsewhere in al-
Mustagfa, however, al-Ghazzali argues that the a fortiori inference involves giyas and

is not only linguistic, see Wael Hallaq, " Non-Analogical Arguments in Sunni Juridical
Qiyas," Arabica (Forthcoming), pp. 8-10. It seems that in his treatment of the
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authoritativeness of qiyds, al-Ghazzili is more concerned with identifying the standard
qiydsi procedure than with characterizing the a fortiori argument. Al-Razi also
subsumes the a fortiori infcrence under giyds. However, he considers this kind of
qiyis to be conclusive since both the ‘illa of the agl as well as the existence of the
tilla in the far¢ are known with certainty, see al-Razi, al-Mahgil, Vol. 11, ii, pp. 170,
172-3.

11 Al-Ghazzali, al-Mustasfa, Vol. 11, pp. 283-4.

12 Ibid., p. 283; see also al-Amidi, al-Ihkdm, Vol. IV, p. 2; al-Razi, al-Mahsil, Vol. I,
ii, p. 174. Al-Ghazzali also refers to this procedure as the redaction or abstraction of the
nexus: tangihal-manag or tajrid al-manit, al-Mustasfa, Vol. 11, pp. 230, 285

13 Al-Amidi, al-Thkam, Vol. 1V, p. 2; al-Ghazzali, al-Mustasfa, Vol. Ii, p. 283.
14 Al-Razi, al-Mabhgil, Vol. 11, ii, p. 29.

15 * Fg inna idha ra’ayna al-hukma hasilan fi siiratin mu‘ayyanatin, thumma qamat al-
dalalatu “ald inna al-mu’aththira fi dhalika al-hukmi huwa al-wasfu al-ful@niyyu,
thumma qdmat al-dalalatu ald inna al-wagsta hasilun fi hadhihi al-sirati al-thaniyati,
lazima al-qat¢u bi husiili al-hukmi fi al-siirati al-thaniyad,” Ibid. pp. 451-2, see also pp.
28-9.

16 Al-Ghazzili, al-Mustasfa, Vol. I1, pp. 278-9.

17 Al-Razi, al-Mabhsgil, Vol. 11, ii, p. 168, also pp. 22-3; al-Amidi, al-Thkam, Vol. IV,
p- 81; al-Ghazzali, ai-Mustasfa, pp. 274, 276.

18 " Inna al-qiyasa innama yutasawwaru li khusiisi al-nassi bi badi majari al-hukmi wa
kullu hukmin quddira khusasuhu fa ta‘mimuhu mumkinun fa law ‘amma lam yabqa li
al-qiyasi majalun, * al-Ghazzali, al-Mustasfa, Vol. 11, p. 238. Thus, the jurists were
aware that the inherent probability in legal analogy is not due to its logical structure but
rather to the uncertainty in its premises and that , as put by amodern scholar, "
analogical inference goes back to syllogism and has no special logical structure of its
own," J. Horowitz, Law and Logic: A critical Account of Legal Argument (Wien:
New York, 1972), as cited by Hallaq, " Non-Analogical Arguments," p. 29. For al-
Ghazzali's treatment of the logical features of analogy, see this article especially pp. 16-
20.

19 Al-Amidj, al-Thkam, Vol. 1, p. 182; al-Ghazzili, al-Mustasfa, Vol. ], p. 63.

20 Al-Ghazz3ali, al-Mustasfa, Vol. II, p. 280, also p. 238; al-Amidi, al-Thkam, Vol. III,
p. 355, also Vol. IV, pp. 25-6.

21 Al-Amidi, al-Thkam, Vol. 1, p. 181-3; al-Razi, al-Mahsil, Vol. L, i, p. 139; al-
Ghazzali, al-Mustasfa, Vol. 1, p. 93-4, Shifa’, p. 145.

22 Al-Razi, al-Mahsil, Vol. 11, i, p. 179.
23 Al-Amidi, al-Thkam, Vol. TI1, pp. 289, 346, also Vol. IV, p. 26.
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24 Ibid., pp. 411.
25 __bi hukmi al-ittifiqi wa al-wuqiii min ghayri wujdbin, "ibid., p. 411.

26 Al-RaZ, al-Mahsiil, Vol. I1, ii, pp. 184-9. The representation of the Mu‘tazilite view
about the nature of the legal cause in thie Ash¢arite sources is, as it seems to me,
imprecise and unreliable. Both prominent Mustazilite jurists-theologians, al-QadicAbd
al-Jabbdr, and Abii Husayn al-Bag distinguish between legal and theological causes,
and affirm that legal causes do not necessitate their rulings, see al-Qadi ‘Abd al-Jabbar,
al-Mughni fi abwab al-tawhid wa al-adl,ed. Ibrahim Madkir (Cairo: al-Dar al-
Misriyya li al-ta’lif wa al-tarjama, n.d.), Vol. X V11, pp. 278, 282, 286ff; Abua Husayn
al-Bagri, al-Mu‘tamad fi ugiil al-figh, ed. Muhammad Hamidullah, Ahmad Bekir and
Hasan Hanafi (Damas: Institut Frangais, 1965), Vol. I, pp. 701, 714-5; see also Robert
Brunschvig, " Rationalité et tradition dans l'analogie juridico-religieuse chez le
muctazilite ¢Abd al-Gabbar," Arabica, 19 (1972), especially, pp. 218-9; R.M. Frank, "
Several Fundamental Assumptions of the Basra School of the Muctazila," Studia
Islamica, 33 (1971), especially, p. 15, line 13ff. It seems that the jurists confused
between the Mustazilite doctrine of the existence of universal ethical values and the
doctrine of the necessitating character of the causes of particular legal rulings.

27 Al-Razi, al-Mahsil, Vol. 11, ii, p. 190.

28 Al-Ghazzali is aware of the theological problems inherent to attributing a motive to
God's laws, and indicates this by acknowledging that the opponents could raise the
following objection against speaking of th motives (ba‘ith) of the law: “ wa gawlukum
ithbatu al-hukmi ‘ala wifqihi talbisun idh ma‘nahu innahu taqada al-hukma bi-
munasabatin wa ba‘atha al-shar<a ‘ald al-hukmi fa ajaba ba*ithahu wa inba‘atha ‘ald
wifqi ba‘thihi wa hadha tahakkumun,” al-Mustasfa, Vol. I1, p. 299.

29 Ibid., pp. 237-8. In Shifa’, however, al-Ghazzali accounts for the rationality of the
law, and the fact that the laws are observed to serve human benefits, in the same manner
adopted by al-Amidi, see Shifa’, pp. 162, 204, 145.

30 Quran 17:78.

31 Al-Ghazzali, Shifa?, 145.

32 " Al-<illatu al-jami*atu in kAnat muathiratan aw munasibatan curifat bi ashrafi
sifatihi wa aqwaha wa huwa al-ta‘thiru wa al-munasabatu diina al-akhassi wa al-a‘ami
alladhi huwa al-iftiradu wa al-mushabahatu, " al-Ghazzali, al-Mustagsf2,Vol. 11,p. 310
33 Seeibid,. p. 310; al-Razi, al-Mabhsiil, Vol. I1, ii, pp. 202, 302.

34 Inna al-wasfa I3 yu’athhthiru fial-hukmi illa Ii ishtimalihi ¢al jalbi naf<in aw
daf*i madarratin, fa kawnuhu ‘illatan mu ‘allalun bi hadhihi al-hikmadti, " al-Razi, al-
Mahgsil, Vol. 11, ii p. 397, also p. 387.

35 Al-Amidi, al-Thkam, Vol. IV, p. 27.

36 Al-Ghazzali, al-Mustasfa, Vol. II, p. 279.



37 See for example Aron Zysow's discussion of the controversy between the Hanafite

and Shafitite jurists about their respective doctrines of " appropriateness” (munasaba)
and " effectiveness” (tathir), " The Economy of Certainty: An introduction to the

Typology of Islamic Legal Theory, " PhD Dissertation (Harvard University, 1984),
pp. 335-64.

38 Al-Ra2, al-Mabgil, Vol. 11, ii, p. 282; al-Ghazzali, Shif#, 194-5; al-Amidl, al-
Inkam, Vol. I, pp. 413, 428.

39" Inna md zahara ta’thiruhu bi idafati al-hukmi ilayhi fa huwa ‘illatun nasaba aw Iam
yunésib, " al-Mustasfd, Vol. II, pp. 294-5, also 291; see also ibid., pp. 291-2, 294-5,
Shifa>, 147-48; for similar statements by other jurists see al-Amid’, al-Thkam, Vol. III,
p. 378-80; al-Razi, al-Mahsgill, Vol. 11, ii, p. 200.

40 Al-Amidi, al-Thkam, Vol. 1], p. 289; al-Razi, al-Mabsiil, Vol. 1}, ii, p. 397.
41 Al-Amidi, al-Thkam, Vol. 1, p. 291.

42 " Fa inna naktafi bi ma‘rifati al-dabiti wa mac‘rifati asli ihtimali al-hikmati I3 ghayra, "
Ibid. p. 294; see also al-Razi, al-Mabsiil, Vol. 11, ii, p. 395.

4 Al-Amidi, al-Thkam, Vol. IIl, p. 290-5; al-Razi, al-Mahsal, Vol. I, ii, pp. 394-8.

44 See Wacel Hallaq, " Considerations on the Function and Character of Sunni legal
Theory, " Journal of the American Oriental Society , 104 (1984), pp. 679-89.

45 The jurists provide different definitions of al-mundsib. According to al-Amidi, itis:
wasfun zahirun mundabitun yalzamu min tartibi al-hukmi ala wifqihi hugiiluma
Yasluhu an yakiina maqsiidan min shar‘i dhalika al-hukmi” , al-Thkam, Vol.Ill, 388-9,
for al-Ghazzali: ma huwa ald minhaji al-magalihi bi haythu idha udifa ilayhi al-hukmu
intadhama, " al-Mustasfa, Vol. 11, p. 297, al-Razi, huwa alladhi yufdi ila ma yuwafiqu
al-insana tahsilan wa ibqa>an, " al-Mabhsiil, Vol. 11, ii, p. 218. As Aron Zysow
observes, " although in keeping with their interest in the cause, the Muslim jurists refer
to the appropriateness of the cause to the qualification, more properly what is
appropriate is the regulation of the cause in the light of a particular purpose, " Zysow,
" Economy, " p. 339.

46 Al-Ghazzali, Shif@, p. 145, also al-Mustasfa, Vol. 11, 297; al-Razi, al-Mahsil, Vol.
11, ii, p. 226; al- Amidi, al-Thkam, Vol. 111, p. 407.

47 Al-Ghazzili, al-Mustasfa, Vol. I1, p. 297; similar examples cited by al-Amidi, al-
Ihkam, Vol. 111, p. 408-09; Al-Razi, al-Mahsiil, Vol. 11, i, p. 227.

48 See al-Ghazzali, al-Mustasfi, Vol. 11, p. 303,

49 bid., p. 298; al-Amidi, al-Thkam, Vol. 111, p. 407; al-Razi, al-Mabhsil, Vol. 11, ii, p.
232

50 See al-Ghazzali, al-Mustasfa, Vol. 11, p. 298.
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511bid., p. 301. According to al-Ghazzali, this objection is raised notonly by the anti-
qiydisists but also by the Hanafites who insisted upon the exclusive validity of their
doctrine of effectiveness (ta’thir). According to this doctrine, the ‘illa cannot be
established by rational means. It has to be related directly or indirectly '0 causes which
are textually validated. According to al-Ghazzali, a leading Hanafite jurist, Abii Zayd al-
Dabbiisi (d. 430), argued that without textual evidence attesting to the validity of the
cause, the determination of the ‘illa would be based merely on the subjective whims of
the heart and the mind (innahu yarja‘u ild qubiili al-qalbi wa fuma‘ninati al-nafsi),
Shif, p. 146; see also al-Mustasfa, Vol. II, p. 299. For a discussion of the doctrine
of effectiveness as an “implied critique’ of the method of mundsaba, see Zysow, "
Economy, " pp. 347-64. However, as Zysow observes, the Hanafite doctrine of
effectiveness represents itself an attempt to answer one of the cardinal arguments of the
anti-analogists. Some anti-analogists argued that since the rationality of the Divine law
does not conform to human rationality, it is not possible to grasp legal causes by
reason. Thus, it is not possible to practice giyds, see ibid., pp. 363-4. Al-Ghazzali
considers the argument attributed to al-Nazzam (see below, p. )to be essentially a
critique of the method of munasaba, Shifa’, pp. 288ff.

52 See al-Ghazzali, al-Mustasfa, Vol. 1, p. 299.
53 Ibid., see also, Shifa’, p. 200.
54 Al-Ghazzali, al-Mustasfa, Vol. I1, p. 300.

55 " Inna al-wahma ‘ibaratun ‘an mayli al-nafsi min ghayri sababin murajjihin wa al-
zanna “ibaratun ‘an al-mayli bi al-sababi,” ibid., p. 302.

56 Ibid., p. 304.

57 " L& nunkiru annahu yajiizu an yakiina lahu gharadun siwa dhalika, lakinnahu
tajwizun marjihun 1a yagdahu fidhalika al-zanni al-ghalibi,” al-Razi, al-Mabhgil, Vol.
IL, ii, p. 245; see for similar statements al-Ghazzili, al-Mustasfa, 303-4; al-ﬁmidi, al-
Thkam, Vol. 111, pp. 407-8.

58 "Ghalabatu al-zanni fi kulli mawdi‘in tastanidu <ila mithli hadha al-wahmi wa
ta‘tamidu intifa°a al-zuhiiri fi ma‘nn akharin law zahara la batulat ghalabatu al-zanni wa
law futiha hadha al-babu lam yastaqim giyasun,” al-Ghazzali, al-Mustasfa, Vol. 11, p.
301.

59 Ibid., pp. 304-5.

60 “ Innahu alladhi yufgi fia ma yawafiqu al-insana tahgsilan wa ibqa’an [huwa] gawlu
man yu‘allilu ahkama Allahi ta ‘212 bi al-hikarni wa al-magalihi,” al-Razi, al-Mabhgiil,
Vol. I, ii, pp. 218-9.

61 " Al-wajhu al-thanf an nusallima anna af <ala Allzhi ta <ald wa ahkimihi yamtani‘u
an takiina mu‘allalatan bi al-dawa‘i wa al-aghradi, wa ma‘ hadha fa nadda‘i inna al-
munasabata tufidu zanna al-‘illiyyati” , ibid., p. 246.
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62 The concept of custom of social and historical custom is utilized in the justification
of the authoritativenss of consensus, see Wael Hallag, " On the authoritativeness of
Sunni Consensus,” International Journal of Middle East Studies 18 (1986), pp. 437ff.

63 Al-Rizi, al-Mabhsil, Vol. 11, ii, p. 247.

64 Ibid,, p. 219.

65 See Endnotes 34, 35 above.

66 Al-Amidi, al-Thkdm, Vol. IV, p. 425; al-Ghazz3li, al-Mustasfa, Vol. II, p. 323.

67 Al-Ghazzali, al-Mustasfa, Vol. I1, pp. 230-1. The procedure identified with giyds
involves the extraction and determination of the * nexus': takhrij al-manat, see ibid., p.
233.

¢t Al-Amidi, al-Thkam, Vol. 1V, p. 424; al-Ghazzali, al-Mustagfa, Vol. II, p. 323; al-
Razi, al-Mabhgiil, Vol. 11, ii, p. 279.

69 Al-Amidi, al-Thkam, Vol. IT1, p. 242; see al-Ghazzili, al-Mustasfa, Vol. I1, pp. 323-
4.

70 As we have explained before, al-Amidi and al-Razi refer to qiyas al-shabah as the
giyas in which the ‘illa is determined by the method of shabah. In this case, they use
the term ¢illa in the sense of the middle termin the analogical inference and not the
ratio. They oppose giydsal-shabah to qiyas al-mundsaba, and consider these two to
be subsumed under qiyasal-‘illa. For al-Ghazzili, since middle term in giyas al-
shabah is not pertinent (munasib) to the ruling, it does not constitute a ‘illa. Thus he
opposes giyas al-shabah to qiyas al-¢illa, see al-Mustasfa, p. 311.

71 This is al-Amidi's definition which aiso summarizes what is stated by the other two
jurists, al-Thkam, Vol. 11, p. 425; See al-Razi, al-Mahsil, Vol. 11, ii, 279.

72 Al-Ghazzali, al-Mustasfa, Vol. I1, p. 310.

13 Ibid., p. 312; al-Ghazzali spends a considerable section of Shifa®> arguing that the
carly scholars, such as al-Shafi‘i and Abi Hanifa, frequently based their opinions upon
qiyas al-shabah, without recourse to investigating the actual ratios of the law.

4 As al-Ghazzali explains a property is characterized by fard when the ruling is found
to exist whenever this property exists: ma‘na al-tard al-salama ‘an al-naqd, In this
respect, fard is a prerequisite for every ¢lla. A property cannot be a <lla if it is
proven to exists without bringing about its ruling, see al-Mustasfa, Vol. I, p. 310. In
this context, however, what the jurists mean by wasf fardf is a property which is found
to exist with the ruling but which has no relationship of substance to it, see ibid., pp.,
306-7.

75 Al-Amidi, al-Thkam, Vol. I1I, p. 426; al-Razi, al-Mahsil, Vol. I, ii, pp. 278-9.
76 Al-Amidi, al-Thkam, Vol. I11, p. 427.
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77 Ibid., p. 428; see also al-Rizi, al-Mahgiil, Vol. I1, ii, pp. 277-8; al-Ghazzill, al-
Mustagfa, Vol. 11, p. 311.

8 Al-Amidi, al-Ihkd@m, Vol. ITI, p. 426; see also al-Ghazzili, al-Mustasfa, Vol. 11, p.
311

M Al-Raz, al-Mabsiil, Vol. 11, ii, pp. 278-80; al-Amidi, al-Thkim, Vol. I, pp. 427-8.

80 A1-Ghazzall, al-Mustasfa, Vol. 11, p. 313, Shifi, pp. 329, 350; Al-Shifil cites a
similar example in his discussion of the application of giy&s, see Muhammad ibn Idris
al-Shifii, al-Risdla,ed. Ahmad Muhammad Shakir (Cairo: Matbacat Musjafa al-Babi
al-Halabi, 1940), pp. 537ff.

81 Al-Ghazzali, al-Mustasfa, Vol. I11, p. 313; in Shifd, al-Ghazzali discusses at length
the difference of opinions between Milik, Aba Hanifa and al-Shafici, regarding the
cause of prohibition of usury in the six commodities mentioned in the tradition , see
Shifa’, pp. 332-47. However regardless of the disagreement between these jurists, al-
Ghazzali maintain, they all accepted causes which are not pertinent (1a tundsib), and
based their opinions upon qiyas al-shabah.

82 Ibid., pp. 369, 370.
83 See al-Ghazzali, al-Mustasfa, p. 321; Shifa’, p. 319.
84 Al-Ghazzali, Shifa’, pp. 319-27, see also al-Mustasfa, Vol. 11, p. 312,

85 " Amm3 al-munaziru fa 1a yumkinuhu iqamata al-dalili ‘alayhi ‘ald al-khasmi al-
munkin,” ibid. p. 315.

8 Ibid., p. 316.

87 Ibid., p. 316; this is where the methods to test the ¢illa come into play, for a
discussion of these methods see al-Razi, al-Mahsil, Vol. 11, ii, pp. 321-78.

8 Ibid., pp. 318-317.

89 Al-Ghazzali, al-Mankhiil min ‘ilm al-usiil, ed. Muhammad Hasan Hiti (n.p. , nd.)
p. 350; see also al-Razi, al-Mabhsil, p. 299.

9 Zysow, " Economy ," p. 367; see for example al-Razi's and al-Amidi's general
justification of shabah and the examples mentioned in al-Ghazzali's discussion of this
method of identifying the ‘illa.

9 Al-Ghazzali, al-Mustasfa, Vol. II, pp. 295-6; al-Razi, al-Mabsi*!, Vol. 11, pp. 299-
304; al-Amidi, al-Thkam, Vol. 11, pp. 380-7.

92 Such qualifications take into considerations the possibility that the cause may be
composed (murakkab) of more thanone of the properties which are selected as
candidates, or that it is a part of but not completely identical with one of the enumerated
properties, see al-Razi, al-Mahgil, Vol. 11, ii, p. 301.
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93 Al-Ghazzilli, al-Mankhul,p. 351.
% Al-Rizi, al-Mahsil, Vol. I, ii, p. 300.
% Ibid., p. 300.

96 A1-Ghazzali, al-Mustagsfa, Vol. I1, p. 296; al-Razi, al-Mahsil, Vol. 11, ii, p. 300. Al-
Ghazzali discussses this example both in connection with shabah as well as sabr.

97 Al- Amidi, al-Ihkim, Vol. III, p. 380.
% Ibid., pp. 380-81.
9 Al-Ghazzali, al-Mustasfa, Vol. I1, p. 296.

100 [bid., p. 296. When asked about the benefit of having wheat prohibited because of
the property of being measurable or edible, al-Ghazzali and al-Amidi each offer a
different response. Itis not necessary, al-Ghazzili explains, that the benefit of the
ruling be apparent to mankind, see al-Mustasfa, Vol. I1, p. 237. Al-Amidi, on the
contrary dodges the answer. He insists that there must be an apparent benefit but that it
is the duty of the specialist in positive law (furii®) and not the ugilist to identify it, see
al-Ihkam, Vol. IV, pp. 15, 27.

101 Al-Ghazzali, al-Mustagsfa, Vol. 11, p. 296; al-Razi, al-Mahgil, Vol. 11, ii, pp. 302-3.

102 Al-Ghazzali is by far less enthusiastic about this method in al-Mankhiil then he is
in al-Mustasfa. In the former work, he acknowledges that the method of al-sabr wa al-
tagsim can be applied independently only in very specific circumstances. One of the
difficulties in applying this method lies in determining the line of division between the
properties, which are listed as candidates for the cause. Could not the cause be
composite of two properties? Itis only in the specific case of usury in wheat that the
lines of division are indicated by ijjma*. But this example, al-Ghazzali admits, is an
exception (illa anna hidhihi al-siirata I3 yufradu wuqiicuha li nudiiriha, wa mas°alatu al-
ribi mimma ajmacii ‘ald tacliliha), see al-Mankhil, pp. 350-1. Al-Razi alsoresponds to
such objections about the method of sabr wa al-tagsim by referring to specific features
of the example of usury in wheat and the " supposed " consensus regarding it, al-Razi,
al-Mahgal, Vol. I1, ii, pp. 302-4.

103 This is not to deny that once these methods were defined and accepted they were
used to expand the body of legal doctrine. Our comment is only concerned with the
origin and not the actual subsequent function and practicability of such methods. See
for example Aron Zysow's interpretation of the function of formal methods of educing
the cause which were imported from theology and to which al-sabr wa al-tagsim
belonged: " The paradox is that these methods were not looked to in the mistaken belief
thatepistemologically the law could meet the standards of theology. Instead, they were
introduced because their proponents despaired of finding a genuine legal rationality.
The formal methods had the advantage of being readily apphcablc and publicly
verifiable,” " The Economyy, " p. 365.
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104 Al-Amidi, al-Thkim, Vol. IV, p. 74; see al-Rizi, al-Mapsil, Vol. I, ii, pp. 164-S;
al-Ghazzili, al-Mustasfa, pp.272-3.

105 Al- Amidi, al-Thkim, Vol. IV, p. 77.
106 Al- Amidi, al-Ihkim, Vol. IV, p. 81; al-R&z, al-Mahsil, Vol. 1L, ii, p. 168,

107 *, . Al-dalil cala wujiibi al-ihtir&zi min al-larari al-magniini... huwa al-dalilu ‘ald
kawni al-qiyist hujjatan,” al-Rizi, al-Mahsiil, p. 176.

108 See for instance sections on giyds inthe following works: Abd al-Jabbr, al-
Mughni ; Im&m al-Haramayn al-Juwayni, al- Burhiin fi ugil al-figh, ed., ¢Abd al-cAzim
Dib, (2nd ed.; Cairo: Dar al-angdir, 1400/1980), Vol. IT; Abi Ishaq al-Shirazi, Al-
Tabgira fi usiil al-figh, ed. Muhammad Hasan Hitti (Damascus: Dir al-fikr, 1983); al-
Bagri, al-Mu‘tamad, Vol. II; ¢Abd al-¢Aziz al-Bukhiri, Kashf al-asrir al-ugiil al-
Pazdawi (Astina: Maktabat al-Sandyi¢, 1307/1889), Vol.Ill. A distinct treatment of
the subject is to be found in Abii Bakr Muharnmad al-Sarakhsi, Usill al-Sarakshi, ed.,
Abii al-Wafa' al- Afghani (Haidarabad: Dar al-kitab al-<arabi, 1327), Vol. 1L, pp. 1184,

109 As put by al-Ghazzali: ”Lahukma li al-°aqli fihi bi ihilatin wa liijabin wa
lakinnahu fimizannati al-jawizi,” al-Mustasfa, Vol. I1, p. 234; see also al-Amidi, al-
Ihkam, Vol. IV, pp. 6-7; al-Razi, al-Mahsil, Vol. 11, ii, p. 31.

110 Al-Amidi, al-Thkam, Vol. 1V, p. 6; al-Ghazzili, al-Mustasfa, Vol. I, p. 234, Al-
Razi, however, understands al-Basri's position correctly see al-Mabsil, Vol. I1, ii, p.
31

111 Moreover, the three jurists give conflicting accounts of the different positions in the
controversy about giyas. Al-Ghazzali and al- Amidi, attribute to al-Nazzam and to the
Shitite jurists the claim of the rational inadmissibility of the authoritativeness of giy s,
while they claim that the Zahirites accepted the rational admissibility of this source of
law, but rejected giyas on textual grounds, al-Mustasfa, Vol. 11, p. 234, al-Ihkim, Vol.
IV,p. 5. Al-Razi, on the other hand, claims thatitis the Zahirites who rejected the
rational admissibility of qiyds, al-Mabsil, Vol. 11, ii, p. 33, he also does not consider
that the argument which al-Amidi and al-Ghazzali atribute to the Shitites constitutes a
rejection of the rational admissibility of giyas, ibid., pp. 148-9.

112 Many of the arguments against qiyds which are cited by the three jurists are
advanced in one of the earliest extant anti-qiyasist works by the Ismacilite judge al-
Qadi al-Nu*man (d. 351), Thktilaf usal al-madhahib, ed. Mustafa Ghalib (Beirut: Dar al-
Andalus, 1973). In the section treating giyds of this work, al-Nu‘man refutes the
textual arguments advanced by the jurists and cites his own textual refutations of giyds.
Inaddition he cites numerous methodological and theoretical arguments against this
source of law. However, al-Nu'man does not at any point raise the hypothetical
question about the rational admissibility of the authoritativeness of giyas. His
argument are antithetical to the claim thatgiyas constitutesa valid source of law and
not the claim that giyas could possibly constitute a source of law, see ibid., pp. 155-
84. :

113 Al-Bagri, al-Mu‘tamad, Vol. 11, p. 705.



114 [bid., pp. 742-4.
115 Ibid,, p. 725.

116 * Fa firaqu al-mubtilatu lahu thalithatun: al-mubilu lahu ‘aqlan wa al-miijibu lahu
‘aglan wa al-hiiziru lahu shar‘an” , al-Ghazzdli, al-Mustasfa, Vol. 11, pp. 234-5; both al-
Ghazzili and al-Amidi cite and criticize the rational arguments about giyds in the
section entitled " the affirmation of giyds against its deniers: ithbat al-qiyds ©ald
munkirih", see ibid., p. 234; al-Ihkim, Vol. IV, p. 6.

17 A)-Amidi, al-lhkdm, Vol. IV, p. 192. Al-Amidi approves this opinion and claims
that al-Ghazzali also was inclined to adoptit. On the other hand, al-Raz holds that al-
taklif bial-muhal is both possible and has occurred in actuality, al-Razi, al-Mabhjil,
Vol. 1, i, pp. 363-99. In fact, al-Razi concedes to his opponents that the logical
implications of the Ash¢arite predestinarian theology is that all obligations are taklif
bima 14 yutaq, ibid., p. 377, see also Vol. 11, ii, p. 270.

118 Wa muhalun an yuqala innahu mumtani‘un li al-mafsadati aw li munagadati al-
hikmati fa inna bina’ a al-umirni ‘ald dhalika fi haqqi Allahi ta ‘a3 muhalun idh Ia
yuqabbahu minhu shayun wa 13 yajibu calayhi al-asiahu,” al-Ghazzali, al-Mustasfa,
Vol. I, p. 87.

119 Al-Amidi, al-Thkam, Vol. IV, p. 6.

120 In wording this statment, al-Amidi carefully avoids any Muttazilite association.
The implication of his statment is that God could enjoin upon us something which is
rationally impossible, but that we would consider this to be incompatible with our
accepted rational standards. Al-Bagri would say the converse: had this been bad, it
would have been impossible to have it occur in revelation: “ law kana hadha wajhan bi
qubhi al-taklifi lama warada bihi al-tacabbudu al-aqliyyu wa al-sam¢iyyu," al-
Mu¢tamad, Vol. 1], p. 728.

121 Al-Amidi, al-Ihkam, Vol. IV, pp. 6-7.

122 1bid,, p. 6.

123 Al-Razi, al-Mahsiil, Vol. 11, ii, p. 139.

124 Ibid,, p. 138.

125 1bid, p. 167.

126 * Al-‘aqlu yaqtadi qubha ma zananna fihi imarata al-madarrati, wa imaratu al-tahrimi
hiya imaratu al-magdarrati,” al-Basni, al-Mu‘tamad, Vol. 11, p. 725.

127 Ibid, p. 725.
128 Ibid,, p. 725.

129 It is interesting to see how another Mucttazilite jurist, al-Qagi ¢Abd al-Jabbar
responds to a similar objection. When one is confronted with a lion, *Abd al-Jabbar
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explains, one knows conclusively that it is necessary to flee, although the presence of
the lionisonly a sign (imira) and not a definite proof (dalil) of danger. cAbd al-
Jabbar adduces this argument to demonstrate that it is possible to arrive at conclusive
knowledge on the basis of probable indicants. Notably, however, he states clearly that
this argument is applicable to the probable judgments of giyds, only after the validity of
giyds has been established by way of tradition (sam®), see al-Mughni, Vol. XVII, pp.
293-94,

130 Al-Amidi, al-Ihk@m, Vol. IV, p. 30.

131 All Ashearite ugiil al-figh works address themselves in the introductory chapters to
the refutation of the Mu‘tazilite doctrine about the existence of objective ethical values,
see al-Ghazzali, al-Mustasfd, Vol. 1, pp. 61-4; al- Amidi, al-Thkdm, Vol. [, pp. 113ff; al-
Rizi, al-Mabhsgiil, Vol. L, i, pp. 183ff; for a the treatrnent of this issue by another
prominent Ashearite theologian, see George Hourani, " Two Theories of Value in
Medieval Islam," Muslim World, 50 (1960) , pp. 269-78, and " Juwayni's Criticism of
Muctazilite Ethics,” Muslim World, 65 (1975), pp. 161-74.

132 Al-Amidi, al-Thkam, Vol. I, p. 125, also Vol. IV, p. 30; See al-Razi, al-Mabhsil,
Vol. IL, ii, p. 167.

133 * Al-‘aqlu yujawwizu wuriida al-taabbudi bi kulli ma huwa mughallibun <ala al-
zanni” , al-Amidi, al-Thkam, Vol. III, p. 18.

134 On several occasions, al- Amidi cites the maxim: " probable judgments are
authoritatiive in law (al-zann wajib al-ittiba¢ fi al-shar¢), regarding which he claims a
consensus among the companions. However, al-Amidi does not use this rule to provide
a sanction for all kinds of zann, and cites it only in support of the authoritativeness of
giyas, seeibid., pp. 412-3.

135 Al-Amidi, al-Thkam, Vol. IV, p. 7; al-Razi, al-Mabhsal, Vol. 11, ii, p. 141.

136 Al-Amidi, al-Thkam, Vol. IV, p. 7; al-Ghazzali, al-Mustagsfa, Vol. 11, p. 238.

137 Al-Amidi, al-Thkam, Vol. IV, p. 8; al-Razi, al-Mabhsil, Vol. 11, ii, p. 141.

138 Al-Amidi, al-Thkam, Vol. IV, p. 18.

139 Tbid,, p. 24.

140* Innahu lamma warada al-taabbudu min al-shar<i bi imtina«i al-‘amali bihi, kana
dhilika limani‘i al-shari 1 li “adami al-jawizi al-°aqli," al- Amidi, al-Ihkam, Vol.IV,
pp- 18, 27; see also al-Razi, al-Mabhgsil, Vol. 11, ii, pp. 157, 163.

141 The same kind of objection against the rational admissibility of giyds receivesa
different response in al-Mu‘tamad, because of the difference inal-Basri's theoretical
strategy. In keeping with his rational justification of the authoritativeness of zann, al-
Basri cannot easily explain why the probable legal judgments which are not supported
by a specific textual precedent (such as al-magilih al-mursala) are not authoritative.
Unlike al-Amidi, al-Bagri is unable to account for the invalidity of such judgments on



empirical grounds only. Instead, he had to argue, that such judgments are invalid
because they are arbitrary and do not qualify as zann, see al-Mu‘tamad, Vol. II, p. 717.

142 A]l-Amidi, al-Thkdm, Vo.IV, pp. 17, 26; al-Ghazzili, al-Mustasfa, Vol. II, p. 240.
143 Al-Amidi, al-Ihkam, Vol. IV, pp. 17, 30.

14 Al-Amidi, al-Thkam, Vol. IV, p. 37; al-Ghazzali, al-Mustasfa, Vol. 11, p. 340; see
below endnote 166.

145 Al-Amidi, al-Thkam, Vol. 11, p. 37.

148 This echoes what is put succinctly by the Hanafite jurist al-Sarakhsi: " al-giydsu
hujjatun asliyyatun ghayru daririyyatin”, Usil al-Sarakhsi, Vol. II, p. 119.

147 Al-Rizi, al-Mahgil, Vol. 1, ii, pp. 32-4.
148 Ibid., p. 155.

149 Al-Ghazzali, al-Mustagsfa, Vol. 11, p. 235;

150 Ibid., p. 23S; al-Amidi, al-Thkam, Vol. IV, p. 13.

15! Al-Amidi, al-Thkam, Vol. 1V, p. 24; see also al-Ghazzali, al-Mustasfa, Vol. 11, p.
235.

152 Al-Amidi, al-Thkam, Vol. 1V, p. 20; al-Ghazzali, al-Mustasfa, Vol. 11, pp. 236, 239.

153 Examples selected from the three authors, see al-Amidi, al-Thkam, Vol. IV, p. 24;
al-Ghazzali, al-Mustasta, Vol. I, p. 236; al-Razi, al-Mabhsiil, Vol. 11, ii, p. 163.

154 Al-Rizi, al-Mabhsil, Vol. 11, ii, p. 156.

155 * Inna al-iktifa’a bi 1-qiydsi iqtisarun ‘ald adwani al-bayanayni ma* al-qudrati cala
a‘lahuma, wa dhalika ghayru ja*izin," ibid.; for similar objections see al-Amidi, al-
Ihkam, Vol. IV, p. 8; al-Ghazzali, al-Mustasfa, Vol. II, pp. 235-6.

156 Al-Amidi, al-Thkim, Vol. IV, p. 13; al-Ghazzili, al-Mustasfa, Vol. II, p. 265.
157 Al-Razi, al-Mabsil, Vol. 11, ii, pp. 156-7.
158 Al-Amidi, al-Ihkam, Vol. 1V, pp. 21, 17; al-Ghazzali, al-Mustasfa, Vol. II, p. 265.

159 However, it seems that some anti-giyasists attempted to rationalize the
authoritativeness of zann in the case of the solitary reports, while insisting upon the
inadmissiblity of zann in the case of qiyas, see Sarakhsi, Usil al-Sarakhsi, Vol. 11, p.
121. Itseems also that in order to account for the inconsistency in their attitude about
zann, some anti-qiyasists rejected the solitary reports, while others asserted that such
reports yield certainty, see Aron Zysow, " The Economy, " pp. 306-7, alsop. 312.
None of the three jurists take account of this argument and cite the opponents
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unqualified acceptance of the authoritativeness of khabar al-ahad, as the main example
on the basis of which they refute the claim about the inadmissibility of zann inlaw.

160 Al-Amidi, al-Thkdm, Vol. IV, p. 17; al-Ghazzili, al-Mustasfa, Vol. II, pp. 235-7.
161 Al-Amidi, a/-Thkdm, Vol. IV, p. 17.

162 Ibid., p. 21; see also al-Ghazzali, Al-Mustasfa, Vol. 11, pp. 235-6.

163 What al-Amidi and Raz] refer to as al-bari®aal-asliyya, al-Ghazzili calls al-naff al-
agli. The principle underlying this doctrine is explained succinctly by al-Ghazzali:

" intif@’u al-ahkami ma‘limun bi dalili al-°aqli qabla wuriidi al-sam®i wa nahnu “ald
istishabi dhilika ila an yarida al-sam‘u," al-Mustasfa, Vol. I, p. 218.

164 Al-Amidi, al-Thkam, Vol. IV, p. 13; al-Razi, al-Mabhgil, Vol. 11, ii, p. 153; al-
Ghazzali, al-Mustagsfa, Vol. 11, p. 263.

165 Al-Raz, al-Mabsill, Vol. 11, ii, p. 163; al-Amidi, al-Thkam, Vol. 1V, p. 23,
166 Al-Ghazzali, al-Mustagsfa, Vol. 11, p. 264.

167 “ Inna al-aqla yaqtadi al-taswiyata bayna al-mutamathilati fi ahkamiha wa al-
ikhiilafa bayna al-mukhtalifati fi ahkamiha,” al-Amidi, al-Thkam, Vol. IV, p. 9.

168 Al-Razi, al-Mabhgil, Vol. 11, ii, p. 150.

169 Al-Ghazzali, al-Mustasfa, Vol. 11, p. 264; al-Amidi, al-Thkam, Vol. IV, p. 9; al-
Razi, al-Mahgiil, Vol. 11, ii, pp. 150-1.

170 Al-Amidi, al-Thkam, Vol. 1V, p. 18.

171 Al-Ghazzili, al-Mustasf, Vol. I, p. 264.

172 Ibid., p. 264.

173 Al-Razi, al-Mabhsil, Vol. 11, ii, p. 160.

174 For the different arguments pertaining to the character of the legal cause, see al-
Amidi, al-Thkam, Vol. IV, pp. 12, 13, 14, 16; al-Ghazzali, al-Mustasfa, Vol. 11, pp.

237,266. Most of the arguments cited by the al-Amidi and al-Ghazzali are known to
al-Qadi al-Nu‘min in Kkhtilaf, pp. 169-71.

175 Al-Amidi, al-Thkam, Vol. IV, pp. 25-6, 24, 21; al-Ghazzali, al-Mustasfa, Vol. II,
pp. 237-8.

176 Al-Ghazzili, al-Mustasfa, Vol. II, p. 238; for similar statements see al-Amidi, al-
Ihkam, Vol. IV, p. 25; al-Razi, al-Mabhgiil, Vol. 11, ii, p. 158.



CHAPTER III
THE TEXTUAL BASIS OF QIYAS

As we have seen in the preceding chapter, al-Ghazzaly, al-Razi and al-Amidi argue
that reason cannot establish the authoritativeness of giyas: the standard giyasi inference
yields probable judgments, zann, and the authoritativeness of zann, is not self-
constituted. Nor can the authoritativeness of giyds be affirmed on grounds of rational

necessity since giyas is adispensable legal institution. The jurists also reject the textual

argument in support of giyas which was advanced by al-Shafi‘i: the fact the law tolerates .

one type of zann, such as that involved in the determination of the direction of the qibla,
does notimply a sanction for every kind of zann. What is needed instead is textual
evidence which validates the specific kind of zann produced by giyas. As we shall see,
al-Ghazzali insists that, inthis matter, only conclusive evidence is admissible. Unlike
what one might expect, al-Amidi and al-Razi accept probable evidence and hold that the
available evidence in favor of the authoritativeness of giyas is in fact only probable. The
meaning and implication of each of al-Amidi's and al-Razi's positions will be assessed
critically in the light of the epistemological scheme of their respective theories towards the
end of our discussion.

In their attempt to establish the authoritativeness of qiyas, the jurists relied mainly
upon the evidence from ijma‘. Al-Ghazzali in fact held that it was only ijma* that
provided the proof about the authoritativeness of giyas. On the other hand, al-Amidi and
al-Razi adduced in addition arguments from the Qur?an and the Sunna, but also maintained
that ijmé#° constituted the strongest evidence in this matter. According to al-Amidi and al-

Ghazzali, the consensus of the qualified schoiars (ahl al-hall wa al-‘aqd) of any age,
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constituted conclusive legal evidence(hujja gafiyya) that was irrevocably binding upon
all Muslims. Al-Razi, however, considered that the evidence supporting the
authoritativeness of consensus was only probable and that consensus, therefore, produced
probableknowledgeonly.! It must be noted that the position of al-Amidi and al-Ghazzali
was significantly different from thatof al-Shafi‘f. The latter considered that consensus
yielded certainty only when it represented the agreement of the entire community on matters
based on the Qur’an and on the Sunna which was transmitted " from generality to
generality ". However, the consensus of the scholars did not lead to certainty and was not
authoritative.2

In their presentation of the argument from ijma¢, the jurists start with the
unqualified claim that the Companions agreed unanimously about the validity of giyas.
Expectedly, they are unable to produce detailed evidence attesting that every single
Companion either practiced giyas orexpressly sanctioned it. Instead, they concede that
only some of the Companions are known, by way of tradition, to have done so.
However, those Companions who are not themselves known to have practiced giyas,
expressed no objections againstit. Thus, what is at hand is a tacit consensus (ijma¢
sukiiti). How each of the jurists assessed and defended the value of this type of evidence
will be discussed later in this chapter. First, [ shall examine how they attempted to
substantiate the claim that some of the Companions indeed practiced giyas without
having been met with any opposition.

The jurists cite numerous traditions which indicate in different ways that the
Companions adjudicated newly arising cases on the basis of textual analogues. As al-Razi
observes, the letter of the Caliph ‘Umar to his governor Abi Musa al-Ash¢ari is unique
among such traditions in making explicit reference to giyds. 3 According to this letter, the

Caliph ‘Umar instructed his governor:
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Understand and know in your heart what is neither in the Book nor in the Sunnah.
Know the likenesses and the similarities. Then, employ giy#s in matters by means
of that which is most similar to the truth and the ones closest to God.4

Apart from al-Rizi's brief comment, the jurists do not seem to place any more emphasis on
this letter than on other traditions which are less explicit in their mention of giy#s. Al-
Amidi and al-Ghazzali cite this tradition without singling it out for any discussion.

In another distinctive group of traditions the Companions mention that they have
judged matters on the basis of giyas. In one tradition, the Caliph ‘Umar, after being
advised of a tradition atout the so-called case of the " embryo," says: " Have I not known
of this [tradition), I would have judged this matter on the basis of my opinion." 3 In
another tradition, ‘Ali b. Abi Talib mentions that both ‘Umar b, al-Khattab and himself
held the opinion (ra’y) that a slave-woman who mothered her owner's child could not be
sold but that he (‘Ali) later changed his opinion about this.® The jurists also cite the
tradition according to which Aba Bakr professes an opinion regarding the meaning of the
Qur’anic term al-kalala, accepting to take responsibility for any error in his
interpretation.’

Such traditions indicate thatthe Companions practiced giyas, al-Razi argues,
because ra’y is synonymous with giyas. In standard Arabic, ra’y is put in opposition
(muqabala) to nass. This is indicated by the commonly raised question: a quita haidha bi
ra’yika am bi nassin?. Thus, ra’y does not designate judgments which are based directly
upon texts (na,ss) regardless of whether these texts are clear or unclear.? The opponents
rightly object to the demarcation al-Razi draws between text and opinion, and to his
exclusive identification of ra’y with giyas. The term nags, they contend, is applied to
texts whose legal import is apparent and conclusive.? In many cases, however, the
meaning of a text is unclear and cannot be conclusively determined. Although based upon
a linguistic inference (istidlal lafzi), the judgments derived from such texts may aptly be

termedra’y because of the element of opinion entaiied in their derivation. Thisis attested
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by the tradition about Abi Bakr's interpretation of al-kalala which iscited by al-Razi
himself. Inthis tradition ra’y clearly does notdenote giyds, since Abti Bakr was only
professing his opinion about the meaning of the unclear term kalala. 19 Notably, neither
al-Razi nor his opponents consider the possibility that ra’y could mean independent
reasoning or personal discretion. The opponents claim that the Companions confined their
opinion to the interpretation of the meaning and legal import of texts, while al-Razi claims
that their mention of ra’%y indicates clearly that they went beyond the texts and judged
cases according to giyas.

Inresponse tothe objections mentioned above, al-Rézi qualifies his claim about the
synonymity between ra’y and giyas. He concedes that ra’y did not mean giyds inits -
original usage but has acquired this specific meaning in the convention of legal language 11
Furthermore, he points out, the opponents claim that the traditions according to which the
Companions condemn ra’y constitute evidence against qiyas. Therefore, the opponents
themselves also understand ra’y as qiyas.

Al-Razi's argument seems to be forced and unjustified. It israther curious that he
should put forth an argument that is refuted by the very same traditions which he adduces
in supportofit. (It seem highly unlikely that al-Razi was unaware that ra’y in the
tradition about al-kalala refers to opinion regarding the meaning of a word). Moreover, it
is difficult tosee the theoretical need behind al-Razf's insistence on the absolute synonymity
between ra’y and qgiyds. Al-Razi could have dispensed with this argument, since he does
not rely on the ra’y category of traditions alone, but also adduces other traditions which
are more explicit in order to establish the Companions ' practice of giyas.

Al-Ghazzali and al-Amidi, on the other hand, acknowledge that the term ra’y is
more general than giyds and that its specific meaning is to be determined contextually.12

Thus, al-Ghazzali states that the traditions about ra’y do not alone prove that the



§

)

Companions practiced qiyds. What such traditions establish is that the Companions did
not base all their judgments upon conclusive textual evidence, but also excercised ijtihad
and tolerated opinion in legal matter, when certainty was notattainable.!3 However, al-
Ghazzili maintains, thisdoes notimply that the Companions resorted to giyds. Itis
possible that their ijtihad was restricted to the determination of the meaning of the texts
and of the application of the texts in particular situations (ijtthad i mafhiimi al-alfazi wa
tahqiqi al-manifi).14 Yet, there are traditions which specifically indicate that the
Companions went beyond the interpretation and application of texts and extended the law
by qiyds to cases whichcannot in any way be considered textually stipulated.!s
Al-Amidi and al-Ghazzali cite numerous traditions according to which the
Companions state explicitly the reasoning underlying their judgments. For example:

¢All b. Abi Talib advised the Caliph ‘Umar that capital punishment should be
appliedto all accomplices in a murder crime, in the same manner that the
punishment of cutting hands is applied to all accomplices in theft.16

¢*All inferred a punishment for the wine drinker on the basis of the following
analogy from the case of the falsifier of testimony: when someone drinks he
becomesintoxicated, irrational and commits slander. Therefore, he merits the
punishment of a slanderer.!?

‘Umar is said to have condemned a certain Muslim who traded wines. He
mentioned a tradition according to which the Prophet is said to have condemned the
Jews for trading lard which is forbidden in their religious law. By analogy from
this tradition, *‘Umar infers that the prohibition of drinking wine implies the
prohibition of trading it.18

The jurists do not discuss these traditions individually, considering them to be self-
evident in indicating thatthe Companions employed giyas. 1 With regard to authenticity,
al-Ghazzal1 acknowledges that these traditions are not transmitted by tawdtur and are only
solitary. However, he maintains, they are so widely accepted by the community that
doubt about their authenticity is inadmissible.20 Al-Amidi, on the other hand, does not

raise the question of authenticity atall. Asfor al-Razi, he first argues in favor of the

89



authenticity of this and other traditions about giyds. Thus, he asserts that one must be able
to verify the authenticity of at least some of these traditions since it is not possible, in view
of their large number, that they all be false.2! Moreover, it is only necessary to prove that
one of these traditions is authentic to establish the validity of giyas. Al-Razi, however,
does not consider it necessary for the traditions about qiyi§ to be mutawatir, since he
does not require cerizitnty to establish the validity of giyds. The solitary reports yield
strong zann about the existence of an jjmac about giyas which is in turn sufficient, he
asserts, to establish the authoritativeness of giyas. 22

Nevertheless, it is the concem for certainty and reliability which seems to explain
why the jurists attempted to interpret prominent events in Islamic history in favor of giyas. .
This is particularly the case with al-Ghazzali. For example, he argues that Abui Bakr's
decision to designate ‘Umar as successor by testament (al-“ahd) was based upon and
sanctioned by qiyds: Abu Bakr was not appointed by text (nass) but rather by a covenant
of allegiance granted to him by the community (‘agd al-bay‘a). The Companions inferred
that since there is no text indicating specifically how the Caliph is to be elected, itis equally
valid to appoint him either by the designation of the imam or by the covenant of the
community.23

Another prominent event in Islamic history, namely the Caliph Abii Bakr's decision
to wage war against the tribes which discontinued paying alms tax (zakat) after the
Prophet's death, is also said to be partly based upon giyas. ‘Umar b. al-Khattab initially
objected to Abia Bakr's decision on the grounds that the Prophet pledged to safeguard the
tribes which had professed Islam. Abi Bakr argued that this pledge was conditioned by
certain obligations, one of which was the payment of alms-tax. One of the reneging tribes
argued that Abi Bakr is not entitled to claim their alms money, since this money was due

to the Prophet only in exchange for his religious leadership and the assuagement he
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bestowed upon them inprayer.# Al-Ghazzali explains that this petition constituted an
appeal to an anti-qiydsist principle similar to that upheld by the Zahirites (dalil ashabi al-
Zahiri f1 ittibd°i al-nasgi) ; those tribes wanted to claim that a ruling is relevant and
applicable only to the very specific locus for which it was originally formulated (awjabii
takhsisa al-hukmi bi mahalli al-nassi). Abu Bakr's response in tumn involved an appeal to
qiyds as he argued in favor of extending the ruling beyond its specific context to all other
instances where its supposed rationale prevailed. On this basis, Abi Bakrargued that
since the Prophet took the money not for his own use but for the purposes of distributing it
among the poor, the obligation (judgment) of paying alms tax persisted after the Prophet's
death.25 By extending the obligation of zakat to all instances of its original cause, Abi .
Bakr has, in effect, employed giyas.

The jurists also argue that the Companions ' practice of giyas is evidenced by the
nature of their disagreement in several famous controversies. One such case, regards the
legal import of a man's statement to his wife: " You are forbidden unto me " (antf ¢ alayya
haram ). One Companion held that this statement is equivalent (ff hukm) to a statement of
atriple divorce, another a single divorce, while for othersit was either an oath (yamin) or
zihar , 26 the revocation of which entails a heavier expiation than that of an oath.27 The
jurists argue that each one of the Companions arrived at his opinion by assimilating the
statement of tahrim to what he deemed to be its closest textual analogues. It must be so
since there are no texts which stipulate the legal effect of the utterance of tahrim when it is
addressed to one's wife.28 Moreover, the Companions could not have formulated their
opinion arbitrarily and without any textual basis. Itis alsoclear that the Companions did
not choose to suspend legal judgment or to presume the unobstructed continuation of the
marital bond (istimriral-hill : al-bara’aal-asliyya).?® Instead, they each attached a

distinct positive qualification to this controverted case.30 The jurists conclude that since
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the Companions neither based their judgments directly upon the texts nor formulated them
arbitrarily, they must have employed qiy#s.

The opponents challenge the claim about the analogical basis of the Companions'
opinions in the case cited above. They suggest instead that the Companions may have
based their opinion upon texts that they failed to disclose or that are no longer extant. In
their response to this objection, al-Amidi and al-Raz utilize the concept of custom (“3da).
It is the observed custom of contenders in legal debates to reveal the texts upon which their
opinions are based. The dynamics of legal debate insure thatany available text which can
serve as evidence in a controverted legal matters be publicly disclosed.3! ‘This custom is
particularly applicable when there is a conclusive text about the case in question. Itis
inconceivable that any of the Companions could have known of a conclusive text without
disclosing it and reproaching those who diverged from its dictates. The fact that the
Companions tolerated ikhtilaf certifies that they knew of no conclusive texts about the
caseinquestion.32 Furthermore, al-Amidi and al-Razi maintain, had any such texts been
adduced, they would have necessarily been transmitted down, by token of the custom
insuring the transmissio of important texts. It is inconceivable for a large group of people
to collude upon concealing, oreven to neglect the transmission of, texts about important
controversial legal matters. Since no such texts are known, itis evidenced that they never
existed and were never adduced.3?

The opponents object: if the Companions in the cited instances indeed employed
qiyas, they would have disclosed the legal causes on which they based their rulings and
these causes would then have been transmitted down. This would be necessary by token
of the same customs of debate and transmission upheld by jurists. The fact that we know
of no such causes implies that they were never adduced. The opponents insist that in the

example mentioned above each of the Companions based his judgment, if noton
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conclusive texts, then onan ijtihdd in the interpretation of the hidden meanings and
implications of texts.34

The custom governing the disclosure of texts in legal debates, al-Razi and al-Amidi
respond, does not apply to the disclosure of legal causes. Itis not necessary for a jurist,
in order to convince his opponent, to state the reasoning underlying his own decisions
explicitly. Often, thisreasoning may be clearly reflected in the decision itself. In
illustration, the jurists cite the following example: it is known that kings either kill the spies
they capture, thus setting an example for others, or befriend them in order to benefit from
the information they carry. Therefore, itis possible to infer the rationale behind a king's
decision concerning a spy, without it being mentioned explicitly. Similarly, ajurist need .
not disclose the reasoning underlying his own judgment when the texts from which the
judgment is derived is widely known. However, when the controverted opinion is based
directly upon an unknown text, this text has to be disclosed so as to convince one's
opponents, since the existence of a such text cannot be independeni .y inferred by the
mind.35

In the example of tahrim, the jurists explain, it is possible to infer the textual cause
behind each Companions ' opinion. Those who considered the utterance of tahrim to be
equivalent toa triple divorce must have reasoned that any declaration of absolute
prohibition (mutlaq al-tahrim) produced the legal effect of acomplete prohibition. Onthe
other hand, others must have reasoned that the statement of tahrim is similar to a single
divorce in being the minimal utterance needed to bring any tahrim into effect (aqallu ma
yathbutu mac‘ahu al-tahrimu).36 Neither of these inferences, al-Razi explains, can be
construed as linguistic. Such inferences constitute giyas because it is conclusively known
that the utterance of tahrim is notidentical to an explicit statement of divorce (min sara’ihi

al-falagi). Furthermore, there was clearly no consensus among the Companions that this




is an indirect statement of divorce (m ajma‘ii ‘ald annahu min kinayati al-talaqi). 3
Finally, those who considered this utterance to be equivalent toa yamin or zihar took into
account the fact that this utterance of tahrim also is neither an explicit (sarih) nor indirect
(kindya) statement of divorce.38

The opponents concede that some of the Companions practiced giyas. However,
they proceed to argue that this practice was opposed by others. In support of this, they
cite a number of traditions according to which the Companions condemned ra’y and
qiyas. For example:

‘Umatr said: " Beware of the people of ra’y; they are the enemies of religion who
were weary of memorizing traditions, so they relied upon ra’y and mislead
themselves and other, " 39

Ibn Mas¢iid said: " If you use giyas in religion you will permit what God
prohibited and prohibit what He permitted.” He also cautioned: " Your readers and
the good one among you will disappear, and those after you will take for their

leaders ignorant men who use analogy to judge new cases on the basis of
precedents. "40

Umar wrote to his governor Shuraih: " Judge on the basis of the Sunna of the
Prophet, and if you encounter what is not covered by the Sunna, refer to the
consensus of the scholars. If you don't find an answer there than withhold your

judgement. " 41

Al-Ghazzali first questions the authenticity of these traditions. He maintains that
they are all solitary reports with incomplete chains of transmission (isnads) or unreliable
transmitters.42 In contrast, the traditions supporting giyds are either transmitted by
tawatur or are sound (sahih) and well authenticated solitary traditions. Furthermore, al-
Amidi and al-Ghazzali observe, the traditions against giyas are attributed to the very same
Companions about whom there are authentic traditions which certify their approval of
giyas. This goes to confirm that the traditions against ra’y are not authentic.
Nevertheless, the jurists maintain, even if one were to accept both kinds of traditions about

qiyas, one would have to harmonize between such a conflicting evidence (al-jam¢ bayna
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al-adilla).#® The reports about the Companions ' rejection of qiylis must be understood in
aqualified sense and in light of the established knowledge about their legal practices.
Understandably, the jurists argue, the Companions must have rejected qiyds when it is
applied in the presence of clear texts or in matters in which only certainty is tolerated.

They must have also opposed its practice by those who were not qualified for it.44 Finally,
the Companions ' opposition to ra’y can be construed to be directed against arbitrary
judgments which are based upon individual preference and have no textual support.

The opponents concede that giyas was not explicitly opposed by any of the
Companions . This, however, does not prove the existence of an ijma* concerning the
validity of qiyas. The silence (sukiit) of the Companions who did not employ giyas
does not imply their consent (rida). It is possible that these Companions disapproved of
qiyas, but concealed their objection out of fear. To prove this possibility, the opponents
cite a tradition according to which the Companion Ibn ¢Abbas held an opinion different
from Umar's regarding the distribution of inheritance in the case of ‘awl, yet revealed this
opinion only after ‘Umar’s death. Inexplanation, Ibn ¢Abbas admitted that he had been
afraid to confront ‘Umar with his disagreement.45 Moreover, the opponents continue, the
Companions may have withheld their opposition in a spirit of accommodation and
reconciliation (al-musalahawaal-mujamala), with the intention of curbing dispute and
civil strife.46 Itis also possible that some of the Companions were unable to determine
whether the practice of giyas was right or wrong, and thus, suspended their judgments
about itits validity.47 Since silence is not a conclusive evidence of consent, it cannot be
claimed on the basis of the available traditions that the Companions were unanimously
agreed about the validity of giyas.48

It must be noted that the objections cited above pertain to the verification of

consensus in general. In fact, in their treatment of ijma¢, the jurists themselves discuss
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the extent to which the absence of explicit objection can be considered indicative of consent,
and assess the epistemological value of what al-Amidi calls a tacit consensus (ijmacsukiiti).
Therefore, we will first examine how the jurists evaluated the ijmac sukiti, in order to
determine whether they were consistent with the premises of their own legal theory in
claimingan {jma¢ in favor of the authoritativeness of giyas.

According to the three jurists, the fact that a widely known judgment meets no
verbal endorsement or objection from qualified scholars does not necessarily indicate a
unanimous approval of thatjudgment. Apart from consent, the jurists list several possible

reasons for silence, two of which are identical to the ones cited by the opponents in their

objection to giyas. Thus, they acknowledge that a Companion may withhold his objection-

for reasons of fear and caution. In fact, they cite the same tradition about Ibn ¢Abbas to
illustrate this possibility. They also maintain that a jurist may have abstained from
commenting on a stated opinion either because he has not deliberated on the legal issue, or
had done so but failed to arrive at a judgment.4? In either case, this would not mean that
he approved of that opinion. Thus, al-Amidi, al-Razi and al-Ghazzali conclude thata
consensus can be verified only be means of a census of explicitly stated opinions. This is
also in compliance with the maxim, which al-Razi attributes to al-Shafii that states: " 137
yunsabu ild sakitingawlun.” 50

Although the silence does not mean approval, for al-Amidi, it suggests approval
strongly. Thus al-Amidi considered that a tacit consensus constitutes strong probable
evidence (hujja mughalliba ‘ald al-zann).5! On the other hand, al-Razi denied any
evidentiary value for a tacit consensus (13 yadullu “ald al-rida 13 qat‘an wa 13 zahiran). 52
Al-Ghazzili held that the approval can be inferred from silence only with a supportive
contextual evidence (gara’in al-ahwal).53 Otherwise, he too denied any evidentiary value

for ijma* sukad.
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Regarding the authoritativeness of giyas, al-Amidi acknowledges, there isonly a
tacit consensus. Thus, he admits that the question of the authoritativeness of giyds is not
settled conclusively (al-mas®ala zanniyya ghayrqagciyya). 54 Al-Rizi and al-Ghazzall,
however, seem to make an exception in their evaluation of jmad¢ sukidl in the case of
qiyas. Inresponse to the objections against giyds mentioned above, al-Razi simply
appeals to the probity and fortitude of the Companions. In view of their character, he
asserts, itis highly improbable that the Companions would conceal their opposition for
reasons of fear.55 Itis also well attested, he adds, that the Companions confronted each
other with their disagrzement in numerous cases (¢.g. mas°alat al-haram).3¢ In all this,
there is a clear and unjustified contradiction between al-Razi's position about ijmacsukie
and his evaluation of this kind of evidence in the case of giyds. Al-Razi seems to fail to
explain why the character of the Companions and the eviderice about their ikhtilaf should
be more relevant to evaluating ijma* sukiiti in the case of giyas than in other cases. Like
some jurists before him, al-Razi could have pointed out those features of giyas which
would make the silence regarding it more indicative of approval.57 However, he fails to
doso, treating the objections about the major aspect of the argument about ijma¢ with
disappointing brevity.

Al-Ghazziliinsists that the absence of explicit objections against qiyds constitutes
conclusive evidence about the existence of the ijmac aboutit. Like al-Razi, al-Ghazzali
rejects the suggestion that the Companions could have concealed their objection against
giyas outof fear; itis well attested, he argues, that the Companions were willing to
confront one another with their opinions without affecting agreement. Had any kind of
disagreement existed, al-Ghazzali asserts, it would have been openly stated. Yet, as we
have seen, he rejects this same reasoning in his criticism of ;jma* sukiati. Like al-Rizi, al-

Ghazzali fails to justify the exception he makes in the case of giyas.



Moreover, al-Ghazzali does not admit to the possibility that the Companions
concealed theirobjections to qiyas so asto avert dispute and strife. There is abundant
evidence, he maintains, that the Companions were ready to excommunicate and accuse of
heresy and sin (ta°thim wa tafsiq) those who were conclusively known to hold false
beliefs (man ‘urifa bi gatiin fasadu madhhabihim)58 Thus, the Companions could not
have known of a conclusive evidence aga'nst the validity of giyas. Al-Ghazzaliis entitled
to this conclusior not only because of the empirical evidence he cites, but also because of
his theory of ijmac. To have the Companions accommodate, either by way of practice or
by abstaining from objection, what is conclusively prohibited, means that they were all
agreed upon an error, which is inadmissible. It must be noted that the argument above
only proves that the Companions did not know of any conclusive evidence against the
authoritativeness of qiyas. However, it does not prove that the Companions knew of
conclusive evidence about its authoritativeness. Itremains possible, the opponents
contend, thatthe Companions considered the question of the authoritativeness of Qiyas to
be open for ijtihad. Thus, those who abstained from objecting to giyas may have been
unable to decide about it validity due to the obscurity of the evidence (li khafa® al-dalil).
Al-Ghazzali rejects this possibility. He postulates that employing giyas without a specific
permission from revelation is wrong, since it entails ascribing to oneself the prerogative of
legislation (kullu man qasa bi ghayri idhnin fa qad sharra‘a). 'Therefore, the Companions
must have had conclusive evidence abnut the authoritativeness of giyas. Had they not
known that qiyas was permitted by revelation, they would have necessarily considered
qiyas to be invalid and would have objected to its practice. To say otherwise would
imply that the Companions were agreed upon an error. 59

By postulating that the practice of giyas without an evidence from revelation is

wrong, al-Ghazzali is able to prove the existence of a consensus about giyas, inspite of
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his position about the tacit consensus. However, this postulation conflicts with other
aspects of his theory of jjma©. For al-Ghazzali, ijmi® constitutes a legal proof, even
when itis not grourided on a textual evidence. whatever the community agrees upon,
regardless of the basis of the decision (al-mustanad), is right. Al-Ghazzali in fact restates
this view just a few pages after the previous argument, when asked to account for the basis
of the Companions ' practice of qiyZs. Even if the Companions had decided to dispense
with giyas and chose instead to rely on independent ra’y, he asserts in response, ra’y
would be valid and binding upon all Muslims to follow.5¢ Al-Ghazzili therefore seems to
depart from this aspect of his theory of consensus in order to confirm the existence of the
consensus in favor of the authoritativeness of giyas.

As we saw in the preceding chapter, al-Shafi‘i himself argued that the claim about
the existence of an ijma‘ among the Companions about the validity of giyas cannot be
substantiated. In fact, itmay have been noticed that the objections which al-Shafi‘i raised
againstthis claim are very similar (though less elabotate) to the objections later raised by
the anti-qiyasists. Our three jurists do not take account of the position of the eponym of
their school about this matter. In fact, it is very possible that they were not aware of his
position about this matter. Al-Shafi‘i does not state the argument about jma°® in al-Risala,
nor even in tlie section of Kitabal-umm which treats the authoritativeness of giyas.
Instead he states this argument in al-Umm in connection with his critique of the theory and
application of the doctrine of consensus in the ancient schoo!s of law. In any case, by
rejecting the argument about the gibla and adoptir:g the argument of {jma¢, thejurists
establish the foundation of giyas on grounds entirely different from those proposed by al-
Shafi‘.

In addition to ijma¢, al-Razi and al-Amidi also adduce in support of the

authoritativeness of giyas arguments from the Quran and the Sunna. The validity of qiyis
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is indicated by verse 59: 2: " Reflect Ye who have insights " (i‘tabirii ya °ilf al-absari).

The evidential value of the verse is in the key term i‘tabiru. Al-i‘tibar, they explain, is
making the transition (al-intigil, mujawaza) from one thing to another. This is applicable
to giyas, because giyas involves making a transition from the ruling of one case to
another.6! This is also attested by a tradition according to which the Companion Ibn
¢Abbas states that he " transferred " the ruling regarding the recompensation for fingers to
the teeth:a‘tabiru hukmaha bi al-asabi‘i.. Thus, he held that the teeth like fingers were all
to be recompensed by an equal amount.52

This explanation is followed by a long chain of objections. These are presented in
adialectical format which the jurists generally use to summarize objections against their
claims. In this particular case, the opponents raise a pointagainst the interpretation of the
verse, grantthis point and move on to another. This series of objections culminates with

( the conclusion that the verse cannot be considered conclusive and as such, it fails to
provide the necessary evidence needed to validate a source of law. A conclusive verse is
one about whose interpretation there can be no admissible disagreement.

As one would expect, the jurists' restrictive interpretation of the term i‘tibar is
questioned. The opponents want to understand it as a command to " take heed " (itti‘az),
especially given the context of the verse (Muslims are commanded to take heed from the
example set before their eyes about the predicament of others). Moreover, the opponents
maintain, even if the term is understood restrictively to mean qiyas, qivas itselfis a
common term which applies to reasoning in theology (al-giyas al-‘aqli) and analogical
reasoning in law in both cases when the ‘illa is explicit or educed. However, the verse
does not have a general formulation (sighat ‘umiim) and thus cannot be taken as an
obligation to follow all kinds of giyas. Instead, it has an unrestricted (mutlaq)

formulation. But itis the accepted exegetical rule that an unrestricted expression has to be
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interpreted consistently in one sense only. The opponents are willing to consider that
i“tibdr here designates giyds in the rational sciences or the legal giyds in cases where
the ¢illa is explicitly stated. They leave the jurists with the need to produce evidence about
qiyas when the <lla is educed.s3

The jurists grant their opponents that itibdir is synonymous with jtti‘dz.
However, they explain, this synonymity derives from the fact that both i‘tibdr and itti‘dz
involve the transition from one thing to another, which is precisely why ictibdr is also
held to be applicable to giyds. In qgiyds, as in itti‘4z, one gains knowledge by relating
different things and applying the judgment of one situation to another.84 Al-Amidi is
willing to acknowledge that the formulation of the verse is not general. However, if the
word itibar is considered qualified ard has to be interpreted restrictively, he maintains,
priority ought to be given to the legalistic interpretation. The command for i‘tibdr ought
to be understood as acommand to follow giyas when the ‘illa is either explicitly stated or
educed. This is so because God predominantly addresses us about legal matters. But,
when the ‘illa is explicitly stated no intigal is involved since all the cases to which the
ruling applies are established textually. Therefore, the verse under discussion has to be
interpreted as a command to employ qiyas where the ¢illa is not explicitly stated.65 This
lengthy argument notwithstanding, the jurists concede that the meaning of the verse cannot
be determined conclusively and that the verse provides a probable evidence only about
qiyas. Once again they restate here that the question of the authoritativeness of giyas is
only probable.%6

Al-Amidi and al-Razi then turn to evidence from the Sunna. The first group of
traditions they cite are variants of the theme of the dialogue between the Prophet and his
emissaries/ judges about the proper means of adjudication. The famous tradition of Mu¢adh

b. Jabal, which as we have seen, was already known to al-Shafi<i, is singled out for
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discussion. According to this tradition, the Prophet is said to have approved the decision
of Mu¢adh, his emissary to Yemen, to rely upon ijtihdd al-ra’y, if he fails to find solutions
for certain legal cases either in the Quro@n or the Sunna.67 What Mu‘adh and the Prophet
understood by ijtihad al-ra’y here, the jurists assert, is none other than giyds. Itis
certainly not the independent reasoning (al-ra’y al-mursal) because independent
reasoning, al-Amidi postulates, is legally invalid (ghayr muctabar). 68

The opponents criticize this tradition. They point out that it has a broken chain of
transmission (mursal). Thus, according to al-Shafi‘i himself this kind of traditions does

not have any evidentiary value (1aysa bi hujjatin). Furthermore this tradition is a solitary

report (khabar al-wahid). Although solitary reports are accepted as proof in the domain of .

actions (a‘mal), they are rejected, according to Abii Hanifa, in matters which have a wide
application (fima ta‘'ummu bihi al-balwa). Thus there is a consensus among the Hanafites
and the Shaficites that this kind of traditions does not constitute valid evidence.%?

The opponents then turn to question the jurists' restrictive interpretation of the
meaning of these traditions. Qiyas is only one of the procedures subsumed under ijtihad.
Muc¢adh could have meant by ijtihadal-ra’y those interpretive procedures that are applied
in order to determine the meaning and the legal import of unclear texts (khaff al-nugis).
Moreover, even if taken as the synonym of giyas, the term jjtihad, as it occurs in the
tradition, is used in an unrestricted sense. The opponents are willing to concede that the
tradition constitutes evidence about the validity of giyas in the specific cases when the ¢illa
is explicitly stated.”0

Al-Amidi and al-Razi insist that the tradition constitutes a valid proof. Irrespective
of its formal characteristics of this tradition, its soundness is attested by the fact that it has
been unanimously accepted by the community (2alagqathu al-ummatu bi al-qabili). 7!
Nevertheless, the two jurists acknowledge that, as a solitary report, the tradition of
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Mucadh constitutes a probable evidence only. Once again they restate that the evidence
about the authoritativeness of giyds is only probable, and not conclusive.”

Regarding the interpretation of the hadith, the jurists argue that Mu‘&dh and the
Prophet could not have understood ijtihid ai-ra’y to be the interpretation of unclear

verses. Mu‘adh, they point out, informed the Prophet that he would rule according to

ijtihad al-ra’y only after having exhausted his search for a judgment in the Qur*an and
the Sunna. Therefore, ijtihidd al-ray in this context is identical to giyds, since it refers to i
the exercise of judgments about cases which are not textually stipulated.”

The jurists cite another group of traditions according to which the Prophet uses

e\ T

giyas in answer to certain legal questions posed to him. In one such tradition, for
example, a women inquires whether she is permitted to substitute for her ill fatherin
performing the obligation of pilgrimage. In response, the Prophe:i-aws an analogy from
daily matters: since she is permitted to pay on behalf of her father his debts to other people,
itis even more apt that she should pay her father's debt's towards God.? Such traditions
are indicative of the authoritativeness of giyas, al-Raziexpiains, since the prophet clearly
presupposes in his response the argumentative validity of giyas. In a similar way
Muslims adduce Qur*anic verses in their arguments, only because they presume that the
authoritativeness of the Quran is accepted by their opponents.’S

Al-Amidi acknowledges that this and other similar traditions are mostly solitary
(ahad). However, although the specific wording of such traditions differ, they are all
variants of the same theme (min al-akhbari al-mukhtalifi lafzuha al-muttahidi ma‘naha).
Thus, although individually each one of these traditions is a solitary report (#haduha
ahadan), they are collectively equivelant to a single mutawatir tradition (jumlatuhd
manzilatu al-tawdturi). One would have expected al-Amidi here to elaborate and utilize

this as conclusive evidence about the validity of giyas. This is especially so since he
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utilizes the concept of tawaturma‘nawi in arguing that the evidence provided by the
numerous individual traditions about the authoritativeness of ijima* is conclusive. 76 But
al-AmidT does not do so. Instead, he continues to recognize that the evidence from
traditions about giyas is only probable. In summary, al-Amidi and al-Razi consider that
neither ifma ¢ nor the Qur 'an or the Sunna provide conclusive evidence about the validity
of giyas. Thus for both jurists the authoritativeness of giyas is a matter that is only
probably indicated, but not settled conclusively.

As we have seen, al-Ghazzali insisted that the existence of ijima¢ among the
Companions about the validity of giyas was conclusively established and that the
authoritativeness of giyds was indeed a matter that did not admit of any doubt. Unlike al- _
Amidi and al-Razi , however, he maintained that neither the Qur®én nor the Sunna
provided the evidence needed to establish the authoritativeness of giyas. The Qureanic
verses adduced by jurists in support of giyas, do not on their own, and in dissociation
from other corroborative evidence, constitute explicit and unequivocal texts about giyas.”
As for the traditions adduced in suport of giyas, they are solitary reports whose
authenticity cannot be ascertained. Moreover, although al-Ghazzali argues thatthe
authoritativeness of the tradition of Muradh is beyond doubt, he does not consider this
tradition to be a specific and unequivocal text about giyas.

On the other hand, al-Ghazzali does not entirely discount the value of these
traditions and Qur® anic verses, but uses them as evidence to corroborate his argument
from ijmac. As we have seen, al-Ghazzali argued that the Companions could not have
practiced giyas without a conclusive permission from revelation. Thus, when asked to
account for the basis (al-mustanad) of the Companions ' practice of giyds, he proposes
the following theory: The Companions must have known of countless indications and

statements from the Prophet in favor of giyas, which in conjunction with other pieces of
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circumstantial evidence (qar#®in ahwil) created in the Companions necessary knowledge
(%ilm dariiri) about the authoritativeness of giyds. However, the early Muslims took the
validity of qiyas for granted to such an extent that they neglected to transmit most of the
evidence aboutit, especially where such evidence consisted of circumstantial indicants that
are difficult to describe and transmit (ya‘suru wasfahd wa naqlahd) . Whatever they have
transmitted was handed down via solitary channels only. Consequently, the evidence from
traditions does not provide the conclusive evidence needed to establish the
authoritativeness of giyas. Nonetheless, al-Ghazzall suggests that the solitary traditions
about giyas are the remnants of the numerous and abundant indicants that at one point
made the Companions feel certain about the authoritativeness of giyas. For later scholars,
however, the only evidence about giyas is provided by the ijma ¢ of the Companions
about its practice . This ijma* inturn is conclusively established, having been transmitted
by tawatur. 78

If al-Razi and al-Amidi considered the evidence in favor of giyas to be only
probable, thenin what sense did they consider giyas to be authoritative? In al-Amidi's
case, the answer is to be found in his treatment of the authoritativeness of the solitary
report. After assessing the evidence from reason and tradition about this matter, he
concludes that the question of the authoritativeness of solitary report remains inconclusive.
Thus, he maintains, everybody is entitled to follow what he believes to be the truth
regarding it.”™ Al-Amidi would follow the judgments of giyas but would not claim that
those who reject giyas are entirely in error. Al-Razi's position about this matter, although
not explicitly stated, can be inferred from his treatment of ijma‘. He argues that since the
evidence about the authoritativeness of {jma* is not conclusive, departing from the dictates
of ijmac does not amount to unbelief (jahidu al-hukmi al-mujmaci calayhi 13 yukaffaru), 80

In this respect, al-Razi considers that the rejection of giyas is tolerated in religion. The



106

position of ai-Razl and al-Amidi is to be contrasted with that of al-Ghazzili, who maintains
that the rejection of giyas is no less intolerable than the re,ection of any of the fundamental
principles of religion, such as the affirmation of Prophecy and tawhid.8! Al-Raziand al-
Amidi would not consider giyas to be an agl, if what is meant by asl is a fundamental
and conclusively established religious principle, the rejection of which constitutes
disbelief.

Some questions remain to be asked regarding al-Amidi's and al-Razi's position. By
what authority are the jurists who find the evidence about the authoritativeness of giyas to
be probable, obliged, oreven entitled, to follow the dictates of giyas? Can a jurist
guarantee that, by accepting the authoritativeness of giyas on the basis of the probable
textual evidence, he is not committing a grave error? Are Muslims entitled to derive the
norms governing their conduct by means of a method whose validity cannot be
conclusively confirmed? What if, contrary to the zann of the jurist, God considers giyas
to be aninvalid method of inference?

Ido not find in al-Thkam an explicit answer to the questions above. For
example, al-Amidi, as we have mentioried before, considered that the evidence about the
authoritativeness of the solitary report to be probable only. Regarding this, he cites the
objection of the opponents that such evidence is not sufficient to establish a source of law
(as! minusal al-figh ), since a source of law can only be validated by conclusive means
(al-turuq al-yaqiniyya). Al-Amidi's response does not address the actual objection which
this question raises and which pertains to the evidence needed to validate a source of law.
Instead, he responds by conceding that the question of the authoritativeness of the solitary
reports is not conclusively settled.82

On the other hand, there is abundant evidence in al-Mahsil that leads one to an

unexpected answer to the question regarding the authoritativeness of the probable
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evidence in support of giyds. Al-Razi considered that the obligation to follow probable
judgments in law is independently indicated Ly reason. Elsewhere in al-Mahsil, he
explains that both reason and tradition establish the authoritativeness of probable judgments
(al-rajihu fT al-zanni wajibun al-amalu bihi bi al-nassi wa al-ma‘qiili ). In support of this,
he cites the tradition according to which the Prophet states: " I judge matters on the basis of
appearances " (and aqgi bi al-zahiri)83 Furthermore, he asserts that it is an axiom of
reason that when confronted with the choice between two contradictory and thus mutually
exclusive courses of action one follows the course in the favor of which the evidence is
preponderant (rijih).84 Al-Razi employs the principle of the authoritativeness of zann on
several important occasions and in supporting the major tenets of his legal theory. As we
have mentioned before, al-Razi considered the evidence in favor of the authoritativeness of
ijmac to be only probable. Yet, heargued that this evidence was sufficient to establish the
authoritativeness of ijma¢, since it is obligatory to act so as to avert any supposed harm (1§
anna daf<a al-darari al-mazniini wajibun).85 (Al-Razi adopts al-Basti's description of legal
judgments as indicants of other worldly harm). He also offers the same reason in support
of the authoritativeness of an ijma¢ which is reported by solitary channels: since this kind
of ijmac also produces probable knowledge about other worldly harm, it is
obligatory to follow its dictates.86 Al-Razi also adduces a rational argument in support of
the authoritativeness of the individual report.87

However, what we have just mentioned seems to contradict with al-Razi's treatment
of the authoritativeness of giyas. As we have seen in the previous chapter, although al-
Razi argued that giyas produced probable judgments about other worldly harm (al-giyas
yufidu zanna al-darari), he did not conclude from this that it is obligatory to follow giyas
(wujiib al-’amal bihi). He maintained instead that this only indicates the rational

admissibility of the authoritativeness of qiyas.88 AIl-Razi takes a similar position in his
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treatment of the ” explicit cause ". There, he acknowledges that the statement “ hurrimat al-
khamru li isk&rih&@ " produces the strong inference that wine also is prohibited. However,
he maintains that this is not sufficient to establish the prohibition of wine and that what is
needed in addition is evidence that it is obligatory to follow the dictates of probable
indicants about other worldly harm (al-dalil al-dill ‘al3 wujiibi al-ihtirdzi min al-darari al-
mazniini). 89 Thus, in his discussion of qiyds, al-Razi does not consider the
authoritativeness of probable judgments in law be self-evident or rationally indicated. For
this seeming inconsistency between al-Razi's treatment of the authoritativeness of zann in
the case of gqiyas and in the rest of his legal theory, I am unable to find an explanation, on
the basis of my knowledge of al-Mahsiil. Further study of this work could help in this
respect.

By accepting that the evidence about the authoritativeness of qiyas isonly
probable, al-Amidi and al-Razi make a significant departure from what seems to have been
the position of the majority of the jurists who preceded them. As we have seen, al-
Ghazzali insisted that the authoritativeness of qiyas was conclusively established and that
qiyasconstituted a fundamental principle of religion. The same position regarding the
conclusiveness of the evidence about the validity of giyas is upheld by other major
jurists, such as al-Qagi cAbd al-Jabbar,® Abi Husayn al-Basri,! Abii Ishaq al-Shirazi
(d. 467),92 and al-Ghazzali's own teacher Imam al-Haramayn al-Juwayni (d. 478).93 Al-
Amidl's and al-Razi's willingness to depart from the claims which were generally upheld
by the jurists preceding them, if the results of their own investigation so dictates, is not
unique to the case of giyds. As we have already mentioned, al-Amidi argued that the
evidence about the authoritativeness of the solitarty reports was only probable and not
conclusive, as the earlier jurists had claimed. On the other hand, al-Rizi maintained that

the evidence about the validity of the solitary reports was conclusive, but the evidence
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about the validity of ijma¢ was only probable. This " flexibility " on the part of these two
juristsmay in part be due to the fact that al-Amidi and al-R&z1, unlike the jurists who
preceded them, did not seem to consider it crucial for the evidence about the validity of a
source of law to be conclusive. Instead, they held that strong probable evidence sufficed
even for establishing a source of law. However, it may also be that the jurists did not
conceive of their task as merely one of providing ex post facto justification for generally
accepted principles, but also of assessing prior claims in the light of the evidence available
to them. This revisory aspect of al- Amidi's and al-R@zi's approch to issues of jursiprudence

merits furtherinvestigation.
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SUMMARY AND CONCLUSION

Islamic law employed giyds as well as other forms of reasoning since its early
beginning. In the ancient schools of law, the authoritativeness of the accepted opinion of
recognized scholars was subsumed under the authoritativeness of the consensus of
scholars which was the sanctioning force and the actual determinative of the Sunna. By al-
Shafici's time, the order of the living tradition was challenged by the traditionist
opposition. Al-ShafiTupheld the traditionist thesis by identifying the Sunna exclusively
with formal traditions from the Prophet and by insisting upon the primacy of these
traditions, next to the Qur>an. Moreover, as the fundamental premise of his theory, al-
Shafici adopted the principle of the exclusive authoritativeness and comprehensiveness of
the texts of revelation, which he applied consistently in justifying his jurisprudential
scheme. After al-Shifi‘i, texwual evidence becomes by and large a prerequisite of validity
in Muslim legal discourse.

Al-Shafi‘ accepted giyas as a secondary supplement to the textual sources,
although he acknowledged that giyasi judgments, since they exceeded the explicit
bounds of their textual basis, could not be ascertained. However, al-Shafi‘i argued that
the validity of giyas was conclusively indicated by revelation. To this end, he relied
mainly uponthe textual paradigm of the gibla drawing a parallel between the case of
ijtihdd when the gibla is out of sight and the application ofgiyas inthe absence of explicit
texts. Its textual semblance notwithstanding, al-Shafi¢i's argument in support of qiyas
accomodated an independentrational thread: al-Shafici argued that the validity of
exercising giyas in the absence of texts followed necessarily from the conclusively
established obligation of secking the truth about every eventuality inrevelation, in the
same way that the validity of exercizing ijtihad when the gibla was out of sight followed

necessarily from the obligation of seeking the direction of the gibla in prayers at all times.
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Nonetheless, al-Shaficavoidedrationalizing giyds independently of the textual
documentation. In so far as it is considered to be textual, the argument of the gibla

cannot be considered conclusive even when it is assessed in light of the same
epistemological criteria which were adopted by al-Shafici himself. Asnoted by later
jurists, al-Shafi‘T employed qiyds in the justification of giyds . Hence, besides its being
probable, asall giyasi arguments were, this argument was invalid since it fell into
logicalcircularity.

Al-ShafiT conceived of giyds as the extension of a textual ruling to other cases
which were deemed to fall within its general idea of principle (ma‘na ). Although he gave
several examples in al-Risdla toillustrate the application of giyds, al-Shafi‘l did not
prescribe specific and detailed rules for the identification of the general mand of the
textual ruling. On the basis of the cited examples, it can be inferred that what al-Shafi‘i
accepted as ma‘nd carinot always be characterized as the ratio legis, or as what later
jurists called the pertinent cause (al-“illa al-munasiba ) which represented the actual hikma
or maslaha of a ruling. Moreover, contrary to what later medieval jurists and some
modern scholars have claimed, al-Shafi‘i dia not distinguish between the two main kinds
of giyds which were recognized in classical Muslim legal theory, namely, giyas al-‘illa
and qiyas al-shabah. Many arguments in which al-Shafi‘i had referred to the mand of
the ruling were classified and justified in the later treatises which we have studied,
particularly in al-Ghazzalis Mustasfa and Shifa’ al-Ghalil , under the aegis of giyas al-
shabah.

Throughout his discussion, al-Shafi‘i presupposed that the judgments of qiyas
were, generally speaking, reasonably justified by the appparent indicants and therefore,
constituted hagg fi al-zahir. Itseems that at al-Shafici’s time the principled and systematic
objection to ra’y and giyas wasnot yet significant to the extent that it would have
necessitated an explicitand elaborate rationalization of giyas. Morever, addressing his

legal theory mainly to the ancients schools of 1aw, al-Shafi‘i did not need torationalize
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qiyds but was in fact mainly preoccupied, in so far as legal reasoning was concerned,
with establishing the invalidity and arbitrariness of istihsdn , which was still widely
accepted by the lawyers of his time . Finally, although the fundamental premises of al-
Shafi‘i's theory was theological, his discussion of giyds and for that matter, of all issues
of jurisprudence was characterestically devoid of kaldm, in a marked contrast to al-
Ghazzili, al-Razi and al-AmidI's discussions.

Long after giy&@s was established as the accepted method of inference in classical
Sunni legal theory, mainstream jurists continually attempted to improve, revise and
explicate the evailable evidence about it, taking into account both the objection of their
opponents and the better defined epistemological criteria of their legal theory. Al-Ghazzali,
al-Rizi and al-Amidi insisted that reason could not establish the authoritativeness of giyds.
Thus, they criticised the justification of giyas on the grounds of institutional necessity,
and the assertion that the authoritativeness of zann was rationally indicated . Like al-
Shafi‘, they asserted that the authoritativeness of giyas was based upon the texts of
revelation, although they did not adopt the same evidence which al-Shafi‘i adduced in
justifying qiyas : the authoritativeness of ijithad about the direction of the gibla did not
imply the authoritativeness of the specific and distinct kind of zann produced by giyas.
Instead, in their justification of qiyds, they relied mainly upon the evidence of an ijma¢
whose existence they attempted to prove, first, by adducing numerous traditions which
attested that some of the Companions practiced giyas and were not confined in their ijtihad
to linguistic and interpretive procedures, and second, by denying the existence of any
explicit objections among the Companions to such practices. Yet, the jurists encountered
the major problem in substantiating the claim of an {jma° on the basis of a relatively small
number of traditions, especially since they themselves acknowledged that an ijma¢ could
only be verified by means of a complete census of explicitly stated opinions. Thus, al-
Ghazzili could affirm that the available evidence produced certainty about the existence of

an ijma* and hence about the validity of giyas only by departing from other tenets of his
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theory of ijmd®. On the other hand, al-R&z1 and al-Amidi acknowledged that the available
reports about the Companions provided only a probable evidence about their ijjm#¢, and
that as a result the question of the authoritativeness of giyeis couldnot be conclusively
settled. Thus, unlike al-Ghazzali, they asserted that the question of the validity of qiyds
was one regarding which disagreement was admitted and that the rejection of giyds was a
matter which was to be tolerated in religion. However, they also held that the available
evidence about the validity of giyd@s was sufficient to render giyds authoritative or to
justify its application for those who consider this evidence to be probable. This thesis has
not been able to reconcile the value that the jurists assigned to probable evidence in
establishing the authoritativeness of a source of law, with their evaluation of zann
elsewhere in their discussion of giyas. Further study of al- Amidf and al-RazI's respective
epistemological schernes and of the reaction of later jurists, particularly the commentators
upon al-Mahsul and al-Thkam , to the seemingly unprecedented position of these two
jurists about the question of giyas, could lead to interesting and useful results.

In addition to estasblishing the textual basis of giyds, the jurists also rationalized
qiyas attwo levels, the theological and epistemological level. Primarily, they took
painstaking efforts to explain the function and meaning of the legal cause in terms which
were compatible with the tenets of Ash ¢arite theology, by denying emphatically any
relationship of efficient causality between the illa and the ruling. Thus, al-Amidi
emphasized the strictly a posteriori character of legal causes, while al-Razi and to a certain
extent al-Ghazzali offered an occasionalist account of the observed ethical rationality of the
law, utilizing for this the theological concept of custom (‘ada) . Methodologically, on the
other hand, the jurists clearly priviliged the ¢illa when it constitued the explanatory reason
which demonstrated a relationship of pertinence to the benefit or the apparent wisdom of
the ruling. However, the three jurists did not require the criterion of munisaba for
validating every legal cause, sincethey were also bound to rationalize the body of legal

doctrine accepted by the earlier jurists and in which the ‘illa could not be characterized as




the ratio . The jurists subsumed and rationalized such doctrines mainly under the aegis
of qiyds al-shabah.

Al-Ghazzali, al-Razi, and al-Amidi discussed the question of the
authoritativeness of giyds in alogical scheme of systematization which was centered
around the hypothetical question of the rational admissibility of qiyas. In this respect, they
maintained that giyas was a contingent legal institution whose authoritativeness was
neither dictated nor precluded by reason. Moreover, they treated all the non-textual
arguments of their opponents as objections to the claim of the rational admissibility of
qiyas . As we have suggested, such a framework tended to distort the actual positions of
the anti-qiyasist s. Nevertheless, through their response to such objections the giyasists
affirmed the rational character of the obligation to follow the dictates of giyas, while

repeatedly emphasizing that the authoritative basis of giyds was the text of revelation.
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