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Abstract
This thesÏs discusses the role of Environmental Impact Assessments in the implementation of the

concept ofsustainable developmentwithin the realm ofNorth-South tensions regardingresponstbilities

for environmental conservation. Environmental Impact Assessments provide opportunities for

realizing sustainable development not only because they operationalize the integration principle of

sustainable development by facilitating the equilibrium between development and environmental

conservation objectives:t essential for ecological sustainability:t but aiso because:t in allowing for public

participation in the assessment process:t they promote the realization ofthe civil rightofparticipation in

public affairs,. an essential component of good governance required for sustainable development to

thrive. However, the thesis scrurinizes the reality in developing countries ofadopting Environmental

Impact ...-\ssessments. They are not yet accorded a lot ofvalue because it is foreign technology imponed

from the North, which must be adopted often as a conditionality to that much needed development

assistance, which often does not take inta account cultural realities in developing countries and which

inadvenently pIays a raIe in the growth ofThird World debt, corruption and erosion ofsovereignty in

the Third WorId. It argues, therefore that the utility of Environmental Impact Assessment in the

realization of global sustainabIe development is limited by the e....asrence of these realities unless

modifications are made in the implementation ofEnvironmental Impact Assessments in developing

counmes.
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Résumé
Cette thèse analyse le rôle des évaluations des impacts sur l'environnement dans le processus

d'implémentation du concept de développement durable dans le cadre des tensions Nord-Su~ en ce qui

concerne les responsabilités au sujet de la conservation de l'environnement.

L'auteur soutient que les évaluations des impacts sur l'environnement créent des opportunités pour la

réalisation d'un développement durablelt non seulement parce qu'elles rendent opérationnel le principe

d'intégration d'un développement durable, en facilitant la mise en place d'un équilibre entre les objectifS

de développement et de conservation de l'environnement; essentiels pour le maintien d'un équilibre

écologique durable, mais aussi, parce qu'en permettant la participation du public dans le processus

d'évaluation~ elles promouvaient la réalisation du droit civiquelt qu'est la participation aux affaires

publiques~ une composante essentielle a la bonne gouvernance, requis pour la réussite d'une politique de

développement durable.

Cependant, cette thèse examine les réalités au.~quelles font face les pays en voie de développementclans

le processus d'adaptation des évaluations des impacts sur l'environnement. Les évaluations des impacts

sur l'environnement n'ont pas encore reçu toute l'attention qu'ils méritent parce qu'elles représentent

une technologie importée du Nord, ce qui implique qu'elles doivent souvent être adoptées sous la

condition d'une aide au développement, qui souvent ne prend pas en compte les réalités culturelles des

pays en voie de développement et qui, par inadvertance, joue un rôle dans la croissance de la dette du

Tiers-JY[onde, de la corruption et de l'érosion des souverainetés nationales.

Cette thèse conclue alors que l'utilité des évaluations des impacts sur l'environnement dans la mise en

place d'un développement durable mondial est limitée, par l'existence même de ces réalités; a moins que,

des moditÏcations ne soient apportées dans le mode d'implémentation des évaluations des impacts sur

l'enmonnement dans les pays en voie de développement.
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ASSESSING THE UTILITY OF ENVIRONMENTAL IMPACf
ASSESSMENTS AS A STRATEGY FOR GLOBAL SUSTAINABLE
n"EVELOPMENT.

INTRODUCTION
The pursuit of the cight" to development" and the obligation of environmental protection have for

decades~ fuelled debate in international environmental circles. The view mat" they can be combined

through the concept 0 f sustainable development" has now been accepted.l

The concept of sustainable development emerged within the realm of environmental conservation~

againSt" the backdrop of tensions between the developing nations of the south and the developed

nations of the north regarding their aspirations for development and their responsibilities for

environmental conservation.. as a compromise position that recognised that there e..-..cists a difficuIt

choice betwe~ conservation and developmen~ particularly for developing countries, and which

accordingly, advocates a development" process that" mUSt" now possess both. economic and ecological

integrity. Sustainable developmen~ therefore, inherendy has wider implications for environmental

justice, national development" strategies, and more recently~good govemance issues.

This is the cont~-rwithin which this work will employ the concept ofsustainable development and

~vithi.n which l will argue that environmental impact assessment (ElA) is a useful tool by which

sustainable development can be achieve~ not onIy because Ît allows for the integration of

environmental considerations ioto development plans and policies~ but aIso because it provides a

perfecr opportunity for good govemance objectives by providing for the civil right ta participation in

political decisions through its requirement for public participation.

1.]udge Weenunantty expressed a PeISOnaI opinion in the Gabt:ikotlO-NtJgyt11tmJs Projeetcase between Hunguy and
SIovakia. aL the rq !bat sustainable deveIopmen~was tha~principIe ofinœmational Iaw that couid œconciIe the
tensions between developmen~andenvÏronment objeetives- See surnmary ofJudgment: in 199ïLe!6 (September
257 1996)

1



•

•

Within the conte.'tt of developing countries, whose priorities are still geared ta the attainment of

econoaUc deveIopment, before environmental conservation, 1will argue that they caO- use the ElA ta

acrueve their economic goals while maintainingthe integrity oftheir natural resource bàses. The other

side of the speetrum is that more often than not, for developing countries, ELf\s are carried out to

rneet conditions demanded by developmentassistaIlce and on a proiecr by projecr basis, and are often

seen as an end rather than a means ta ensure better environmental. protection2 and are more or less

adopted as standardised procedure, with very little modification. Within this conte......1: therefore, 1will

assess the realé>~c utility of environmental impact assessment as a strategy for global sustainable

development.

Chapter One explores, as a background to this study, the mous facets ofthe concept ofsustainable

development as an emerging principle ofintemational environmentallaw. 1will argue that sustainable

development encourages environmental justice or equity through the principle of common but

differentiated responSlbilities and aIso advocates a marriage between economics, social welfare and

environmentaI conservation through the principle of integration of environment and development.

Following the thread of integration, Chapter Two will discuss the place that EIAs hold in the

aspirations for sustainable development, and analyse how EIAs have been so widely accepted, whether

through compliance of international customary obligations to conducr EIAs ot'"whether wough the

influence of muLtilateral development organisations and multilateraI environmental agreements.

Chapter'" Three will veer into the good govemance realm of EL;\. fot'" sustainable development. 1

e.xamine the relationship, albeit imprecise and still under debate, between human rights and

environmental protection and diseuss particularly, the civil right of public participation in

~vironmentalmanagement. Against!bis backdrop, l cliscuss the opportunity that EIA provides for

public participation and argue that EIA pIays a central. role in involvingthe public in the environmental

decision making process.

Chapter Four critically analyses the implications for developingcountries, ofthe adoption ofEIAs. l

argue that whiIe EIAs provide an opportunity for developing countties to further their economic

2 fLK B~~ & S.B.C~ Emiro1l11/mtol ImpacthsesS11Jettt For DetJt!loping COll1ltri~ (London: ButterWottfl­
Heinemann, 1992) at19(H~Biswas & AganvaIa)

2
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development priorities while proteetingthe environmen~and aspire to the greater goal ofsustainable

developmen~ they are generally ofvery limited value because they are Foreign technologyadopted from

developed countrieslt and are sometimes started well after projeets are implemented_ The link between

EL.-\s and development assistance in developing countries has implications for perpetual indebtedness

of these countries for bath present and future generations:r particularly in light of the persistent

instimtionalised corruption existing in most ofthese countries:t a position that is inconsistentwith the

aspirations of sustainable development 1 argue also in chapter four that the reality of the public

participation on the EL~ process is inadequate in developing countries thus further ~teringdown'

the sufficiency of the EL~ as a previously perceived viable strategy for sustainable development.

;\[y conclusions demonstrate that although in principle ElA is a usefuI strategy for sustainable

development. It tS unlikely to meet the requirements for the attainment of global sustainable

developmen~unless certain modifications are made. 1recommend ways inwhich EL~ couId realistically

contribute to the attainment of global sustainable developmen~ particularly within the conte.~ of

developing countries.

3
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PART ONE: EN'VIRONMENTAL IMPACT ASSESSMENT AS AN
ELEMENT OF SUSTAINABLE DEVELOMENT.

CHAPTER ONE: THE CONCEPT OF SUSTAINABLE DEVELOPMENT

lt is now widely understood that sustainable development is a concept constituting a norm in

international environmentallaw and this position is evident from the appearance of the concept in a

vast number- of rrearies, resolutions, recornmendations, guiding principles, studies and documents.

However this concept still defies standardised definition. This is because sustainable development

means different things to different people or is often approached form different standpoints.

Genern1ly, however, the impetus for the emergence of the concept has come from the desire to

strengthen rules for the protection of the environment.3

This chapter sets the scene for the thesis by introducingthe concept ofsustainable developmentas Ï't is

portrayed in international environmental law. l begin by discussing the problern bet'Ween

environmental conservation and deve10pment and analysing the North-South debate overwho bears

the responsibility for environmental degmdation and the correspondingobIigations forits conservation,

against the background of the struggle for a N~ International Economie Order by the developing

countries, a srruggle that begun in the decade ofthe 1970s butwhich dwindled atterthe end ofthe cold

wat". This analysis leads te a discussion of issues relating to environmental equity,. which pervade

sustainable deveIopment: concems. l then discuss certain recognised facers or principles ofsustainable

development.

1.1 The Problem: Environmental Conservation versus Economie Developmcnt.
FoI." decades now, there has exist:ed a reIationship bet.Ween environment and development

Industrialisation made the world a. better pIace to live in,. in many respects. However, during the

industrialisation process, the environmentwas viewedas an inexhaustlble source ofsupplies, aswell as a

bottomless sink for the harmfuI preduets of develepment. The result was serious environmental

3P. Sands? CC{ntemational Law in the P-teld ofthe SustaïnabIeDevelopmen~ (1994) 65 The British Yeamook of
International Law 303 a~306. (hereinafter Sands)

4
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damage and annospheric pollution. In addition~particularly in developing countries~national economic

development objectives or daily survival praetices lead to continued destruction or degradation of

natural systems_ Unsustainable agricultural practices~ for e-~ple,contnbute to desertification~1055 of

fertility and groundwater pollution_4 The indiscriminate use of fossil fuels such as coat and oil for

energy is adding greenhouse gases to the atmosphere, seriously impacting on global climate and

threatening to mise seallevels and inundate low-lying island areas.

Environmental consciousness developed largely in recognition of these problems and efforts were

made to deal with~ particularly problems ofpollution. Soon~ this newenvironmental awareness quickly

e.xpanded from national to intemationallevels5 Hencewe see the beginning ofthe proliferation of

rreaties in the decade ofthe 1960s~ primarily geared at liability for pollution.

However, itwas at the Stockholm Conference on the Human Environment!hat the intricacies ofthis

.t\vareness manifested themselves_ The conference was convened with the objective of providing a

tramework or the comprehensive consideration within the United Nations of the problems of the

human environmenu At the Stockholm Conferenc~two conflictingviewpoints were present. While

developed countries pushed for environment protection initiatives~ developmg countries resisted

highlighting environmental issues because they were afraid that it would impede their economic

development_ The fJ.rSt perspective, mainly From deveioped countries,was that the primary concem of

the conferencewas the human impacts on the biophysical environmentwith emphasis on the control

of pollution and the conservation of resources_ The second viewpoint, held by the developing

countries was that social and economic development was the real issue. To bridge these differences,

rhe concept was advanced that environmentaI protection was an essential element of social and

econorruc development_7 Thus developed that intricate relationship between environment and

development and the new paradigm that would henceforth pervade international environmental

protection discourses~

-I-Wodd Commission on Environmenr and Developmenc OlirCO/1//1/01I FlI/ztn,. (Oxford University Press, 1987) at..
122-28 -
5L Caldwell,. [ntmIrJ!i01lalEmJiro1Zl1/mtIJlPolifY= From th~ TRIltiah rD the TRIOf!J-Fir.rrCmtmy Durham (London: Duke
University Pœss~1996) at29~ Rachel Catson7s bookSflmrSpnngis said to have raisedawarenessto poIIutionand is
beIie~ed to have sta.rted what is now temled as environmental consciousness_
GDraft Resolution 2398 (XXIII)
7Ca1dw~.fltpru note 5 at pg_ 64-

5
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1.1.1 The New International Economical Order: Background to the Conflict.

The struggle for the establishment ofa New International Economie Orderwas a continuation 0 f the

proeess 0 f de eolonization in the economic sphere and negation ofdomination and neo-eolonialism in

international economie relations.8 Even though they enjoyed political freedom~ as most ofthem had

recently ernerged from the elutches ofcolonial empires~ most developing countries continued to live in

conditions of eeonomie bad.-wardness, in a perpetual stroggle against new forms ofneo-colonialism

characterized by inequality in ail spheres between the industriaIly developed and developing countries.

Therefore, the newly independent states sought to reshape the international orderofrelationships and

develop n~ principles in order to assert and strengthen their position in international relations. They

united to lobby forwhat they called a New International Economie Order based on equity, sovereign

equality, interdepenclence, common interest and co-operation among aIl states, irrespective of their

economie and social systems, intended to correct inequalities and redress e.~sting injustices, and to

dimin~lte the 'widening gap betw'een the developed and developing counmes and ensure steady

economie and social developrnent and peace and justice for present and future generntions.9. In

essence concerns foreqwtywere atthe centerofthe New- International EconomicOrderas developing

countries regarded this as the standard for ensuring faimess in international economic relations and the

distribution ofbenefits ofenvironmen~financial, and technical resources among nations.l0

This initiative came not very longafter the United Nations General Assembly adopted the Resolution

on Permanent Sovereignty Over Natural Resourcesl1 aimed at asserting the rights ofthe developing

countries and newly independent states to maximizing the benefits ofresource exploitation and to free

disposai of their natural resources and the wealth within their national jurisdictions without

infringement from foreign states or companies_ The resolution was an effort at obtaining greater

control over natura! resources geared at the realization of S'tate economie sovereignty and the

promotion of economic development.12 Subsequent to the New International Economie Order

dedaration~The Uruted Nations General Assembly adopted the Charter of Economie Rights and

R~L BuIajiCy Prinàpks OfIlltmultiolla!DttJefop111mt Lmv=Pro~~ DwefDp111mt ofth~ PrinaplerofIlltenratÎ07la!L:nv
&krti/{s to the NIEO. 2nd ed. (Dordrecht:/Boston/London: Mattinus NijhoffPubIishetS~1993) U 4
9 Preamble. Deck:mJtioll Ott th~Establirh111mtofg Nav 11t1eT1ltztiolltl!EcrJ1lomicOrtkr; GARes. 3201(S-VI) UN GAO~
6th Spec Sess., Supp_ No 1 UN DocA/9559~ (1974)
10 NJv[ Eej~~cSustainableDevelopmen~and the SeatCh for a BenerEnvironmen~A BetterWorld: A Work
in Progressn (2000) 18 UCUJ EnvtL L & Pafy 99 at 111
11 GA Res. 1803~ UN GAOR 17th Sess. Supp.Na.17 UN DacA/5217(1962)
12 Eejim~ J-rrpranote 10 at 110

6
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Duties ofStates aIso intended to foster the establishment ofa "new system ofintemational economic

relations based on equity"13

These initiatives are evidence that the North South confliet or opposite perspectives regarding the

imponance of environmental conservation, particu1arly in the role of deve10ping countries 15 a

retlection ofa struggle for equity in international relations by the deve10ping southem countries that

started a long rime back and it is in this conte.,,"~ that an analysis of the North-South paradigm to

environmental conservation is important.

1.1.2 Nonh and South: Different Priorities, RespoDsibilities and Attitudes.

The position of developing countries is rooted in the argument that the deterioration of the

environment was the responsibility ofthe developed countries. This too is mirrored in the statement

of the then Prime Minister of Sweden, the late Olaf Palmer, while addressing the Stockholm

Conference. He declared that it was an

inc:scapable faet that each iodividual in the industriaIized countries draws on the average,
rhirry rimes more heavily on the limited resourc:es of the earth. than his feJ10w individual in
the developing countrÏes.14

Deve10ping countries felt therefore that their quest for economic developmentand solutions to poverty

shouId not be constrained br environmental conservation policies that the developed world did not

'suffer' while it W<1.S developing. "Developed countries, on the other hand, having realized that

industriaIization had put immense pressures on the environment, were concemed that western style

industriaIization in the deve1opingworld would min the environment completely, and prescnbed that

deve10ping countries should learn from the mistakes ofthe North and avoid industrialization15, or as

one ",Liter sarcasticaIly stated "For the survival ofmankind (sic) the poor developing countries ~hould

remain in a state ofunderdeve10pment because ifthe evils ofindustrialization were to reach them, life

on the planerwould be in jeopardy~tt16 The enthusiasm ofthe deve10ped countries was, however~not

shared by the deve10ping countries~which faced the dilemma ofchoosing between conservation~and

13 Preamblc; Chartu-oll EœRolIJic Rightr emdDlitiuofState.î- GA Res. 3281, UN GAOR 29th. Sess_ Supp No 31~

UN Doc A 9631(1974)
14Ibid. ar 64 quoting OIafPalmer
15 K- tvuckeison '~etoric and Rage: Tbird Wodd Voices In Intemational Legal Discoursen (1998) WISconsin
International LawJoumaL VoL 16 No. 2, 353 at 394
16 R.J' Anand ccDeveIopmentandEnvironmeneTheCaseofthe DevelopingCountriesn (1980) 24 radian.Jouma!
of Intemational Law lat 8
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fulfiIling their economic development needs which revolve around the eradication of poverty~ This

dtlemma '\V"aS forcefully presented by fonner Prime Minister ofIndi~ the late Indira Ganclh4 who said;

The rich countries may lookupon deve10pment as the cause ofenvironmentaldestruction, butto
us, ir is one ofthe primaty mea.ns of improving the environment ofliving. ofproviding foo~

water, sanitation and she1ter, ofmaking the deserts green and the mountains habitable..We do not
wanr tO impoverish the environment any further and yet we cannot for a moment forget [the}
grim poverty ofthe large numbers of[our] people. When theythemselves fèeldeprive~howcan
we urge the preservation ofanimais? How cao we speak: to those who live in villages and in siums
about keeping the oceans and the air clean when their own lives are contaminated at the source?
The em...ironment cannat be improved in conditions ofpoverry nor can poverty be eradicated
withour the use ofscience and technology.17

In addition, the head ofthe Brazilian deIegation observed tha.t;

lt is economic gt'owth that bas allowed developed countries to make gteat advances in the
eradication of mass poverty, ignorance, and disease and as such to give a high priority to
environmental consideration. Mankind bas legitimate needs that are material aesthetic and
spiritual A country mat has not yet reached minimum satisfacrory leve1s in the supply of
essentials is not in a position to clivett considerable resources to environmental protection.1B

Th~ ditt~rent priorities placed on environmental concems were even anecdotally represented in the
media thus;

Albruments between developing and industrialized counmes were so divisive thatev'en the
narne 0 f the document could not be agreed upon. Eventually the de\i'e1opingcountries led
by the G-77, won out and the name was changed te the Rio Declan.tion on Environment
and Development. The developing countries felt that the name Earth. Charter put too
much ernphasis on the environment. The G-77 has said aIlalongthatthe Earth.Summit
\Vas dominated by environmental issues, especially in Wesrem industtiaIized nationst and
not enough concem bas been given to development problems.19

Thes~ t\vo differing perceptions to environmental conservation notwithstandin& the recognition that

en\;ronmental problems are oblivious to geo-political borders led to the realization of the need for

unrrersal participation in tackIing global environmental problems and that the involvement of

d~velopingcountries was essential to ensure the success ofinternational efforts for the protection of

globally sensitive natural resources.20 There is incentive for aIl countries to reach consensus on an

17Sratement by Indim Ghandi, in Tolba, M, EtIOlving EntironmQl/tJ!Puaptio1lS:From Stockholm To Nairob4 (London:
Butterwo~1988) at97
1BStatement a f the head of the Brazilian Delegation at the Stockholm. Conference in ibid.. at 135
19 "UNCED: Negotiatots Set ta Grapplewith EnvironmentIssues as Nations Assemble forEartnSummit:in. Rio
de Janeiro~n- [l1rl Env! DrJÏfy (BNA)~ 2 nd June 1992 quoted by Kimen Bishop '"Faimess In International
Enrironmental Law: Accommodation ofthe Concems OfDeveIopingCountries in. theCIimate Change Regime""
~I Thesist J\-fcGiIl UnïvetSity, 1999[unpublished], (heœinafter, Bishop) at 61
2üA...1\fHaI~Otssen, Eqzlo/i!yAmongUnequols iic Intenrotio1tOIEn1lÎ1TJ1lI1IDltolI...mv(Connecticur=.WestViewPresst 1999) at
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equitable and effective basis for alIocating responsibility for maintaining the planet.21 In bet the

environment is constantly used as a bargaining chip by the South to capitalize on the North's concem

for the environment:in order forthem to obtain theirdue.22 Developingcountries assenthatitis not

economicalJ.y possible or feasihle for them. tO undertake the environmental obligations being forged at

the internarionallevel without e.'\.rtensive outside assistance in form oftechnology transferand financial

assistance.23 Consequently, concerns about equity have now become the focus ofnegotiations and

implementarion ofinternational environmental instruments. Equity in the environmentallaw context

means environmental justice,240r accordingto Halvorssen, how to allocate future responsibilities for

environmental protection among states that are at different Ievels ofeconomic development, and have

different environmental and developmental needs and priorities25 Indeed sorne of the equity issues

that are most controversial in the international community concern responsibility for the prevention of

harm to global resources and liability for damage to them.26 Equity therefore, in this conte.'\.-r means

the recognition or an acknowledgement of the different situations of the developing southern

hern.isphere countries if they are to be encouraged to take part in international environmental

conservation initiatives.27, or as stated by Ebbeson,

ir seems unrea.futLic to expecr mat countries with. intemational debts t where the interest payable
sometimes forms a major part ofthe gross national ptoduct, shouId ranklongteml environmental
protection highly while acute ptoblems such as malnutrition, starvation and inadequate social
~"Undards are a part ofdaily life•._ it is equally clear thatan increase in consumption and resource
e.~ploitationin the south to the currentlevels in the noM wouId involveplacingexc:œtesttesson
the quality ofthe global environment and natura! resources28.

Therefore~in this conte.'\.~equity has been interpreted to mean that the deve10ped countties are under

obligation to take far strieter rneasures to prevent their share ofpollution than the south and aIso !hat

they are under 0bligation to assist the deve10ping countries in theirenvironmental protection measures.

44 (hereinafter, Halvorssen)
21 E.. B. \Veiss "Intemational Environmental Law, Conœmporary Issues and the Emergence of a New World
Order.. -(1993) 18 Geo L-]. 675 (hereinafter Weiss RB) at706
22 ~[ickeIson,,flfpro note 15 at 388
23 G_ Handl '~vironmentalProtection and Development in the Third World countries: Common Destiny,
Common Responsibility" 1988 20 N.Y.UJ. Int'! L & PoL 603 u 608_
24Ibid.. at 17
25Halvorssen sJl/Jro note 20 at 28
26E..B Weiss "Environmental Equity: the Imperarive for the Twenty-FlIStCen~SHSroinabk D~1110lt A1ttl
IlIturrt1tÏonolLmvW. Lang (eci). (London:Martinus Nijhoft: 1992) (hereinafterWeiss)~at 19
27Halvorssen SJtpro note 20 at 3
28J. Ehbeson,. Compotibifity Oflll~tJtio1ltJ[ IJ1ItfNtJtiollalEnvirolI111mttzlLaw (Dordrecht: KIuwerAcademie:PubJisheJ:s~
1996) at 236(hereinafter Ebbeson)
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Ebbesson has argued further that considering the interest paid by the south to theno~ and the low

cost e-"-l'loitation by the north ofthe south natura! resources, in sorne situations29, such assistance is

tantamount to compensation rather than aid to the south.30

Contemporary environmentallaw making has adopted this meaning ofequity which now influences

global treaty making particularly by creating differentiated responsibilities or- double standards for the

north and south.31 This is evident from recent environmental agreements.32

1.2 The Strategy; Sustainable Development.
Ir has been opined thatin consideringsustainable development, priority should begiven to addressing

concems about equity33 and·aiso that equity is an imperarive ofsustainability in that it invoLves the

regulation of the developed and developing regÎons of the worId, according them equal treatment34.

Before 1 deal with the question ofhow this relates to sustainable developmen4 an understanding of

whar the concept of sustainable development means is essentiaL The concept of sustainable

development, which is refleeted in international. environmental instruments came into common usage

in the decade ofthe 1980s35 Initially known as eco-development,36the concept symbolized a synthesis

between development and environment protection and 'W'aS re-christened sustainable development in

the tirst \\ïorId Conservation Strategy of1980.37 The 1987 Worid Commission on Environmentand

Dc::vdopmen4 ([he Brundtland Commission) popularized the terro and definecl sustainable

development in its report38 as development that meets the needs ofthe presentwithout compromising

29ibid. [n reference to former colonies and colonial powetS
30Ebbesso~J"ltpra note 28
31ibid. at 237
32The Con~enrionon Biological Diversity, articles 16(2,3)~ 17(1), 18(2), 19(1,2) and 20(1,2,3), The United Nations
FnlOlework Convention on CIimate Change atticles3 (5) aU. have provisions on common but differentiated
responsibilities 0 f deveIoped and developingcountties. The Rio Declan.tion aIso addresses theissue in its œfèrence
ta "common but differentiated responsibilities arising from the differen~contnbutions to global envîronmental
degradarion"(principle 7 of the Rio Declaration) and the Kyoto protocor to the United Na.tions Framewock
Con~enrionon Climate Change; Ilth December 1997 at article 2
33W·eiss~ sI/pra note 26 at 17
3+ K~ Singh ccSustainable DeveIopment as a PrincipIe of Intema.tional Law" brtmratfo1tl11 Lm' And Develop111mt
(London: :\-[attinus Nijhof( 1988) at 4
35Although Philippe Sands opines that the ceCIl pœdates this eta. and originates in. the eady consetVation
ilblTeetnencs intended to protect fisheries, Bota and &una.. 5ee Sands, S1IJ1rtr note 3 at 306
3650 ch.ristened by Maurice Snong then servingas Secretary General ofthe Stockholm Conference..
37CaldweIl, J"rtpronote 5 at 243
38 OlfrCof1t11101l FI/tItre SlIJml note 4
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the ability offuture generations ta meet their own needs.39This definition has come undercriticism for

being tao vague and yet it is this for this very reason that the Brundtland commission definition has

been so widely accepted.40 ~(any definitions have since been proffered to clarify this vague and still

widely debated concept. However. standardized definition still remains elusive and this renders it

difficuIt to design policies to achieve sustainable development.41 According ta Leon Braa4 " The

concept combines two basic notions of economic development and ecological sustainability.

Ecological sustaina~le economic development can be thought of as the process of ... structure,

organization and activity ofan economic ecological system, direeted to'W'al"ds maxinl11111weffare. wruch carl

be sustained by the resources ta which that system has access. (Emphasis added).42 According ta the

\\Torld Ban~ susrainable development means basing developmental and economical policies on a

comparison ofcosts and benefits and on a careful economic analysis thatwill strengthen environmental

protection and lead to rising and sustainable leveIs ofwelfare.43

In the conte.'i:t ofdeveloping countries. where the main catalyst for the utilization ofnatural resources

for human consumption is economic developmen4 the concept ofsustainable deveIopment caUs for

the [inking of the economic plans ofdeveloping nations with environmental action plans in order to

obtain the desired solutions to the problems of poverty and underdevelopment44. For e.'i:ample,

Barbier notes;

The concept ofsustainable economic development as applied to theThird WorId ••. is
therefore directIy coocemed with iacreasing the material standard ofliving 0 fthe world's
poorat the 'grass roots' levelwhich cm be quantitativelymeasured in teans ofiacreased
food. rea1 income. educational services. health caret sanitation and water supply.
emergency stocks of food and cash,. etc, and ooly directly concemed with economic
growth at the aggregate, commonly national IeveL In general ceans, the prima.ry
objective îs ta reduce the absoIute povetty ofthe world's poor through providinglasting
and secure liveIihoads that minimize resource dep1etion. eavironmental degtadation,

39Ibid. at.+3
4-0 tvreyc:rs. Gary and ~tuller,Simone, ,cThe Ethical Implications, Political Ramifications and PracticalLimitationsof
Adopting Sustainable develapment as national and International Poucy" 4 BufE EnvtL L J. 1 at: 11
+1 ibidat.+
.+2'The Predïcrive ~feaaingofSustainabiIityIndicators" in Omo KuikandHatmanVetbmggenbrSœrchoflmJkotorr
ofSlfJ·t(JiJ/(Jb~Df!1.'t!opf11mt~(Dordrecht: KIuwerAcademie Publishers, 1991) arwww~uinableIivin~org/ appen_han.
(Date accessed: Detober5th 2000)
:J-3Wocld Ban14 World DevelopmentRepott 1992 Developmentand theWodd Bank.. Oxford University Press at
www~-ustainableIiving.org/appen_a.htm.. (date accessed: Derober5th 2000)
.J4. V.U. James Srutaillobk Det!elopmmt in AfTiar; Prospeas- For The 21# Cent1l1y. (New York: Intemational SchoIar
Publications, 1999) at 2
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éultural dismptio~and social instahility. 45

Clearly~ judging from the Brundtland Report and the many other definitions ofthe concep~sustainable

developmentis nota pre-packaged program butan aspiration as to whataperfeetdevelopmentmodule

should be. What stands out as important is the emphasis on needs and welfare~ particuIarLy of the

world's poor and that of future generations. These could be very widely interpreted to include~

economic~social, health~ cultural~ aesthetic demographic and political ail ofwhich~ for both presentand

future generations, should be reaLizable while endeavoring to maintain the integrity of the natural

systems that support Iife on earth.. Thus, policies and programs to achieve sustainable development

might indude eliminating poverty", maintaining the ability of the environmental to support human

communiries.. a commitment ta international thinkingwithout borders, and the protection ofhuman

societies and their dependence on the natura! resources.

The problems ofThird \Vorld aree.xacerbated by the cycle ofindebtedness thatplagues mostofthese

countries. In this regard it has been observed that

[rJhe arrempts by developing countries to meet their intemational debt obligations may lead to
environmentally destructive economic activities. Many of these nations are forced to utilize a
~~bsrancial portion 0 f their export eamings to serve foreign debt. The divetsion ofœsources from
che poorer countries to the richer countries to service this debt has taken a toU not only on the
people ofdeveloping countries, but aIso on the land icse1E••• Clearly the present levels ofdebt
service ofmany poorer countries are inconsistent with sustainable devefopment.46

Therefore~ 1 hasten tO include a commitrnent to ttansparency and minimization ofThird World debt.

Orher aCld~mics certainly agree mat sustainable development encompasses more than environment

and broadens the perspectives by considering such issues as poverty alleviation.47 The concept

rherefore proposes a marriage of sorts between economic objectives welfare objectives and

~nvironmental conservation objectives. This is the conte.....L within which this study will consider

$ustainable development.

~5 E 8arbie~ <The ConceptofSustainable Economie DeveIopment"' (1987) 14-EnvironmentalConservation 101
iLt 103
~6J-L Dunoff""Reeonci1ing International T rade with Preservation ofthe Global Commons: Can We Prosperand
Protect~(1992) ~9 Wasn&LeeLRev 1407 at 1441 (citingAIanB Duming"EndingPovetty'~inB[0~erg4Stote

oftht lf-Or!tl1990~a World Wateh Institute report on the Progress toward a Sustainable Society. (Washington D.C:
WorId Wateh Institu~1990) 135 at 140.
~7HaIvorssen..slIpnrnote 20 at 44aIso considers sustainabIe deveIopment ta be a new overarching branch oflaw
wruch incIudes intemational environmental law~ intemational deveIopment IaW,. labour lav and ail the areas
mentioned in .-\genda 21
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While the principle of sustainable development has an impact on industrialized nations, as weIl as

developing countries, it is in respect ofthe lattergroup that it mort clearly implements a conceptionof

equity. This is because, smce the developing countries have traditionally advocated developmentneeds

as a priority over environmental preservation, sustainable development amounts ta a legitimization of

their development daims to the e.'ttent that it: provides a means with which they may enter

development avenues and remain within the environmental arenaA8

Sustainable development therefore, is an objective toward the satisfaction ofall49 hurnan needs and

aspirations. Correspondingly, it is clear that the attainmentofglobal sustainable developmentrequires a

change in attitudes and policies in order to e."q'and and sustain the ecological basis of

development.50The Brundtland Commission noted one way of doing thïs, that is, by integrating

environmental considerations ioto ail policy making and planning. The other method has been the

detlnition of equity for sustainable development. This is based on the recognition that the global

environment ttanscends geo-political boundaries and that both developed and developing countries

have control over resources that they both need,51and that future generations, whose interests C3lU1ot

be suttlciendy represented, need to be proteeted.52 With the international environmental conventions

adopted at UNCED, emphasizing common but differentiated responsibility and integration of

environment and development, it is said that the ambiguity surrounding the concept of sustainable

development has been removed and that the concept has become more operationaL53 These

detinitions, to wit, the principle ofintegration ofenvironmentand development, the principle ofinter­

generational and intra-generationai equityand the principle ofcommon butdifferentiatedresponsibility

have come to comprise sorne of what: are now recognized as the principles of sustainable

devdopment.54

48The unyieiding ~-renceofthe developing countries to Iegitimize the en.vironment development linkage that
rhey fought so hard to establish at the Stockholm Conference led to the focus on developmentissues auhe Earth.
Summir ar Rio. see generally Bishop," supra note 19 at 76.
+9~-lli is used in the conta~ofaIl peoples ofthewod~ rich and pooe and present and future generations.
50Halvorssen JlIpra note 20 at 42
51DeveIoping countries control much of the -global natural resources while developed countries have the
rechnology and finances that developing countties need.
52.. E.. B. Weiss slIpranote 21 at707
53 Had'\"orssen,. J-upru note 20 at 43
54There is still debate as ta the significance oeplace ofprincipIes in inœmationallaw. In the Gmlirri cas~,. (Itafy Vs
[- Ole;'!lda) i\-fîxcd CIaims Commissions,. 1903),. the tean principIe was used to express cCa gcneraluuthwhichguides
our a.ctions,. secves as a thcaœtical hasis for the ".mous aets ofour liVes and the application ofwhich to reality
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1.2.1 The Principle ofCommon But DitJerentiated ResPODSibility_

The principle ofcommon but: differentiated responsibility comprises two elements~tirst that aIl states

share the comman responsibility for the protection of the environment and secondly~ that there is

need ta take into account the different economic~ social and other circumstances~ particularly in

relation to each states responsibility~for the creation ofa. particularproblern. and its ability to respond~

ta prevent,. and control the threat.55 In practical terms:t the application ofthe principle is manifested

in two ways. FtrStly, it entitles all concemed states to participate in international measures aimed at

addressing environmental obligations. Thus we see all countries parricipating in negotiation of

international instruments. SecondlY:t it results in the eIaboration~adoption and implementation of

environmental standards that impose differing commitments between and among different states. For

instance.. under the terms of the 1992 Framework Convention on Climate Change, the principle

translates inta specitïc commitments:t only for the developed country parties and the European

community,. on the mitigation of dimate change and differentials in repotting requirements.56It aIso

guided the establishment of special institutional mechanisms to provide financial. technological and

other technical assistance tO developing countries to help !hemimplement the obligations ofparticular

treanes.5ï

Principle ï ofthe Rio declaration endorsed the principle ofcommon but differentiated responsibilities
but seems to resmet.its application to environmental problems. It provides;

In view 0 f the differentcontnbutions to global environmental degradation, states have common
but differentiated responsibilities. The deveIoped countties acknowledge the responsibility that
rher bear in the intemational pursuit ofsustainabIe deveJopment and ofthe technologies and
fmanciai resources mat mer commando

The underlying base ofthe principle is that economic inequitywhiche.~ between the developed and

developîng countries and the disproportionate role that each played in contributing to environmental

degradation~and more so~ the faet thatdevelopingcountries which are economicaIIy compeIIed to rely

produces a given consequence..'" According to D Bodansky~ c'principIes embody Jegal standards buuhestandards
mey contain are more general man commitments and do notspecifY particuIar actions"' D. Bodansky"TheUnited
Nations Framework: Convention on CIimate Change'" (1992) Review ofEuropean Communityand Inœmational
Environmental La.w~ at 270
55P. Sands~ "International Law in the Fleld ofSustainable deveIopmenc Emerging Legal Ptinciples" SIUtOÏ1rable
Daf!lopmenr aTld11ltt:nttJtÏtJllQ[Lnv_ W Lang (ed). (London: Mattinus Nijho~ 1992) (hereinafierSands) at 64­
56.o--\rticles 4- and 12
57Article Il
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on environmentally unfriendly technologies need economic assistance to cclean up their ad'.58

However~ the principle of common but differentiated responsibilities does not e.~empt developing

countries trom participating in environmental conservation initiatives. It recognizes that developed

countries had a head stan over developing countries in both environmental degradation and

environmental preservation and recognizes further the special needs of the developing countries for

financial and rechnological assistance if they are to catch up with industrialized nations,. and makes

allowance for these issues. It does not justify or e.~cuseviewpoints that are blatantly environmentally

insensitive39 This redistnbution of responsibilities simply ensures that all relevant Înterests are

represented in. the participation ofstates in the international environmental arena and that financial and

other benefits 0 f development are appropriately distnbuted,. particularly ta thosewho need them moS!,

hence the relationship between equity and sustainable development. The United Nations Framework

Convention on Climate Change and its Kyoto Protocol have been the tirst real atternpts at

operationalizing the principle of common but differentiated responsibilities. The two instnunents

require the developed countries to assist the developing countries to implement the obligations ofthe

convention. i\.rticle 4 (J) ofthe UNFCCC e.xplicitly provides

The e."1:enr tO which developingcounay parties will effective.ly implement the commitmenrs
under the convention will depend on the effective imp1ementation by the developed country
pilrties oftheircommitments under the convention related te 6nancia1. resowces and transfer
of technology- and will we fully into account that economic and social df:"~lopment and
poverry eradication are the fust and overriding priorities ofdeveloping country parties.

The Kyoto Protocol împlements the principle by obliging the most developed country parties to

promote.. facilitate and finance, as appropriate, the transfer of, or access to environmentally sound

technologies and know-how to developing countries60and by creating different implementation

mechanisms such as the joint implementation mechanism, .aIso known as bubbIing, under which a

group of nations of the European Union can jointly aspire to reduce their emissions by a certain

amount: emission trading which provides deveIoped countries with an alternative to domestic

implementation ofclimate change mitigation measures and involves the tradingofemission reductian

units for environmentally sound technologies between deveIoped and deveIoping countries; and the

cIean development mechanism under which a country or countries with. high costs of pollution

abatement or environmental conservation invests in acounttywith.lower costs and recovers creditfor

58 J. Bronee~ "Environmental Security in the Twenty-fitst Cennuy: New Memenntm foc the DeveIopment of
[ntemationaI Envïronmental La.w?n (1995) 18 Fordham. IntI LJ~ 174-2 at1746
59 A. GilI~-pie InlU7lariono!EntlirrmmmtlzlLmvp Poli9 andEthicr,. (Oxford: Clarendon Pressp 1997) at 101.
GO Article 10 Cc) Kyeto Protocol
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sorne or all ofthe resulting reduetion in emissions.61

1.2.2 Integrating Environment and Deve1opment.

Sustainable deveIopment is aIso based on the assumption that underdeveIopment and poverty lead ta

the rapid deterioration of the environment that may in rom be a considerable obstacle to future

development itselt: Hence economic development must be achieved in a manner consistentwith the

sound management ofnatural resources. Environmental protection and developmentare consequently

mutually supportive rather than conflicting objectives. Equihbrium between them is the condition for

the survival ofboth and this is the principle underlyingintegratingenvironmentand development, that

economic development must go hand in hand with the protection ofthe environment in order to stay

at a sustainable leve1, where the environment has the capacity to renew itselC The integntion of

environment and development objectives serves to bridge that gap between conservation and

developmen~parricuIarly for developing countries, in order that they cao have both conservation and

development if the right strategies are adopted.62

Principle 4 of the Rio declaration endorses this principle when it states that <Cin order to acrueve

sustainable development, environmental protection shaH constitute an integrai part cifthe development

process and cannot be considered in isolation from icU

Really what the integration principle means is that development decisiens which fail to take any or

adequate account ofenvirenmental impacts could never contnbute te sustainable developmenc Ithas

aIso been argued that integmtion might Mean that envirenmental considerations should not be used to

limit develepmental decisions, which aim to address fundamental human needs, such as the provision

ofdean W'3.ter or adequate housing.63 However, for the purpose ofthe arguments in this study, l will

use the previ?us stated meaning ofintegration.

Agenda 21 aIso endorses integration as a. means "te lead to the fulfillment ofbasic needs, improved

61 K. Bishop~.rrtpranote 19 at 100
6" :\ccording to P. Sands~mpranote 55~Linkage bet.Ween conservation and developmentwas made at the fiIst UN
Conference on conservation in. 1949 and in 1911~ the UN General Assembly expœssed its conviction that
development pians shouId be compatible with a sound ecology and thatadequa.reenvironmentalcondïtionsanbesr
be eru.-ured by the promotion of developmenr.. (UNGA &.rolitrirJll on Deœloplllmt QIlt! th~ Emiro1Vll0lt G.A Res.
(SX'"\'1),. (20th December 1971)
G3Sands (a),. .flrprt1 note 3 at 338
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living standards for aIL better protected and managed ecosysterns and a safer more prosperous

future.t~64 There is consensus tha~thepractical implementation ofthe principle ofintegration requires

the collection of appropriate environmental information and its dissemination and the conduct of

apprupriute environmental impact assessments (emphasis mine) This thesis will focus mainly on the

conduct of environmental impact assessments and proffer the argument that environmental impact

assessments are a useful method ofachievingsustainable development because oftheirimplicarions for

integrating environment and deveIopmenr..

Environrnental concems and developmental objectives are so intertwined under this principle that it

seems unlikeIy that the two objectives could ever be separated. We now see this manifested in recent

changes which reflect this new interdependence~including the convergence oftrade and environment

issues n the G.A.TI and the decision tO include environmentallanguage into the preamble ofthewro~

the development of environmental jurisprudence in areas such as competition~ subsidies, and

inrelleetuaL property law and the establishment ofan environmental department at the World Bank in

;tddition ta the adoption of environmental assessment and other environmental procedures.65

\Vlthin the conte.,--r of muitilateraI development assistance, the principle of integration has been

interpreted as requiring muItiIateral development banks Ol"" omer Iending organizations to attach green

conditionaIities on their" development assistance66. The conditions refe1"" to mechanisms thatwill take

environmental considerations ioto account. A good e.xample ofsuch a conditionaIity, which will aIso

be analyzed in this study, is the environmental impactassessmen~whichis required fOl"" e.'\.-remallyaided

deveLopment projeets.67

G4-Agenda 21 UN Doc. A/CONF.lS1/26/AdeL1 (1992), para. 1-1
65P_Sands J"ltpra note 55 at 61
(JCiSands J-rtpru note 3 at 338
67 Fot" instance, in 1991t environmental assessments were macle facnal œquitements onder the World Bank
Environmental Assessment Opera.tionaI Directive for an World Bank operations chat are expected ta have
sihrnîficanr adverse em..ironmental impacts matares~divetse orunpœcedented. Od1erMDBs requïringEIA
include the European Bank forReconstruction and DeveIopmen~The AfricanDe:veIopment:B~The Caribbean
DevelopmentB~ and the Inœr-American Development Bank..
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In summary~ chapter one set the scene for the study by e:'Cploring the concept of sustainable

development~ In the chapter~ the problems leading to the definition of the concept are discusse~

particuIady~ the environment-development dichotomy and the equity debate regarding the north and

south differences. This discussion led us into a deeper discussion of the facets of sustainable

development that is sorne of the ways in which the concept has been define~ its wider meaning and

how it is being implemented in international environmental lawmaking. Focus was placed on the

principles ofcommon but differentiated responsibilities and integraringenvironmentand developmenr.

The latter principle is particularLy relevant to this study because environmental impact assessments,

which are the subjeet ofthis study~ are viewed as an e.xcellent avenue for integrating environment and

development. 1t aIso sets the ball rolling for the analysis ofthe modalities and intricacies ofthis avenue

of integration~ which 'is the foeus of chapter !\vo and the meaning it has for global sustainable

development.
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CHAPTER TVVO: THE ENVIRONMENTAL IMPACT ASSESSMENT
APPROACH TO SUSTAINABLE DEVELOPMENT

The Brundtland report recognised the ïnterdependence ofthe ecology and the economy on ail fronts as

"a seamless net of causes and effeets ...JP and called for the integration of environmental and

developmental considerations as one of the strategies for achieving sustainable development. In

chapter one~ l noted that the practical implementation ofthe principle ofintegration ofenvironment

and development objectives requires interalia, the conduct of appropriate environmental impact

assessments. On the basis of this observario~ this chapter will e."'\.~e the rol~ necessary or

otherwis~ that EL~ play in the attainment of the goal ofglobal sustainable development.

Firstly~ the chapter e."'\.1'lores the concept of EL.!\, its definition~ its rneaning and its practical

requirements and its implications for realizi.ng full and effective integration of environmental

considerations in developrnent plans~ policies and projeets. An analysis will be made of the global

acceprance or conversion to the concept of ElA, through the effect of international customary law

obligations and through the influence of international organizations and rnuIttlaterallending or aid

institutions and international conventions. Lastly~ the chapterwill critique the role that this acceptance

of EL~ plays in the realization ofglobal sustainable development. The thesis of chapter two is that

while EL!\. tS wideIy perceived as an excellent tooi of operationalizing the integration principle of

sustainable development, its global acceptance has not necessarily been in recognition ofthis attnbute

and that this particular faet has questionable implications for global sustainable development, in the

North as weIl as in the South.

2.1 Definition ofEnvironmental Impact Assessment.

Just like the concept ofsustainable development, many atternpts have been made to define EIA and

rhese have aIl arrived at different resuIts. According to the United Kingdom Department of the

Environmen4 EL~

-..is essentiallya technique for drawingtogether in a systematicway~ expert:qualitativeassessment
ofa proiect's environmentaleffeas and presentingthe results in a waythatenabIestheimpoaance
ofthe predieted effeets and the scope forintegratingormitigatingth~ta he properlyevaluated
by the relevant decisions making bodies before a decision is given.68

68 United Kingdom Depattmentofthe Environment "EnvironmentalAssessment" Cin::uIar 15{1988 (London:
f-Th..lSO. 1988) at Para 7
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Elsewhere:r ELJ\ has been similarly defined as 'Ca technique and a process by which information about

the environmental effects of aproject (emphasis mine) is colleeted, both by the developer and from

other sources and taken into account by the decision making authocity in forming a judgement on

whether the development should go ahead.Jt69

These definitions from varied sources, both place emphasis on the environmenta! effeets of'projeets'

and consideration of these effeets by decision-making authocities. In this sense therefore, ELi\. is

considered a planning tool used in evaIuating the feasibility ofdevelopment projeets. These definirions

provide one meaning to ELf\.. They however, provide a very limited scope for the application ofEL,

that is, only to projeets. In most environmenta! impact assessment legislation, project is a defined term.

The Ca/ladiafl Enviro1l7lle1ltalA.fJe.rrmentAct (CEAA) for instance, defines projeetas a physicalwork thata

proponent proposes to consttuct, operate, modify, decommission, abandon or otherwise carry out, or

where prescribed by regulation, a physical aetivity not relatingto physical work.70 Thus, the definition

of projeet is cleady limited ta physical changes, not plans or transactions.71 The Uganda National

Efltironm~ntStatute 1995aIso defines 'projett to include projects and poIicies thatwould lead to specifie

projecrs that may have an impact on the environment.72 Wbile mention is made ofpolicies, in pracrice

the emphasis is on 'tangible' projeets.

These definitions of project render ELf\.. quite incomprehensive in 50 far as its integrative role is

concemed and its wider implications for SUStainable development as defined in this thesis, in that they

e.~dude ernrironmental impacts arising out of aetivities which may not faIl within the meaning of

projecrs for EL-\ purposes., butwhich nevertheless, impactheavily on the environment, such as policies

manciating trade in hazardous wastes or legislation degazzetting forest reserves .73

69 v. [vracha. & R...lvfakaramb~ 'The Development And Hannonization OfEIA Regulations -Tanzania
Country Report>? in Th~Deve!op11lmtaTld Hamronirgrio1t ofEmirotl11lmta!Lt:nvs i1r EartAfrictZ: Deve!op1lle1lt aTld
Harmol1ùa!ioll ofElA &grfltJtiottS. (UNEP/UNDP JointProjecton EnvironmentalLa.w And Institutions In
:\frica.-.The A.frican Sub Regional ProjeetNairobi, 1999) at 117
io Gmadùm Emirrmmmto!.A.rsu.!11ImtAet, 1995, S.~Bill c-13~ s.2
il R... Northey..» Ovet:VÏew ofthe Canadian EnvironmentalAssessmentAcf in Th~ 1995AmtotatetlCtmtZliifJ1t
Ellt:irol1nr~tol...-1.i.j"usnr~t Act tmtiEA.RP Gllid~/inuOrd~croronto: Ca.rswell Thomson ProfessionaI. Publishing"
1997) at 593
i2 Na!ioflg!Em.iro1U11mt StotIlte 1995. Laws ofUganda, Statutory Supp. Stature No. 4-of1995~s..2
i3 as was the case in Uganda. where: a large tract ofNamanve forest reseNe was degazzetted to crea.te an
ind~Lrialpark.. Arguably~ while this was done before the enactment ofthe EIA regulations. itwood still not
ha~e quaIified for environmental assessment under the EIA reguIations because the deganettingaction and
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N oteworthy ïn these definitions aIso,. is the common reference to the ~environment",a term which is

not usually defined and which is bound to be interpreted subjectively. Therefore mere is always a risk

of assessing only those impacts that relate to the biophysical environment and its components and

leaving out other components ofthe environmentwhich impact on sustainable development such as

cultural and heritage sites,. indigenous peoples, rights, and aIl those other precepts mat contribute to

human weil being.

However,. _-\ccording to the Canadian Environmental Assessment Research Council (CE-J\RC),

Enviranmental Impact Assessment shauld he a process that atternpts ta identify and prediet the
impacts oflegislative proposais, policies, programs, projects, and operational procedures on the
biogeophysical environment and on human health and weIl being. It shouid also interpret and
communicate information about those impacts and investigate and propose means for their
management.74

This detïnirion provides a wider scope of application to EL-'\.. Not only sho\!Id it apply to specific

projecrs, as suggested by the !Wa previous definitians, but alsa ta policies, programs and legislative

proposais. Further, this definition also demonstrates that conttary to its earlier definitions, EL-\. cao

and should evaluate potential health as weil as social effeets. 75 Further more, in addition to being a

planning rool EL;.\. serves as an information-gatheringtoo~for decision-makingand otherstakeholders

about the likely environmental consequences ofa particular planned activity.76

Tradirional notions ofsustainable development have included an economic dimension deaIingwith the

creation ofwealth and improved conditions ofrnateriallife, a social component measured as well being

in nutrition~ health~ education and housing; a poIitical dimension pointing to such values as human

rights~ political freedom, security, participation; a cultural dimension in recognition of the faet that

cultures confer identity and self worth to people; and an ecological component !hat recognizcs the

primacy of conserving the Iife giving naturaL resources and processes on which ail progress depends.

Environmental assessments integrate environmentand development concems byaddressingmostly the

reguIations do not fa.Il within. the meaning ofprojecr under the ElA IegisIation; degazzetting refers to a
legisIati\-e process in Ugand~usually by sta.tutory instrwnen~ that removes special proteeted status from
previously reserved lands~ forest orgame reserves.
74 Canadian Environmental Assessment Resean:h. Coun~ EvamatingEminJ1t1'1/entalImpactAs.rusl11mt:ANActiON

Pro.rp~all.!·. (Ottawa: tvfînister ofSupply and Servïces~Canada,. 1988) at 1
75 N. Bornoz, Th~ New fitlm.rIEmirrJ1lJ'fImtg[I1I1/JaetAr.r~.rfl/mtProœ.r.rm Cmrada:A Step T01IIanir SlIStIJirrabk
Df!t't!lopl11eni~ LLM Thesïs,. McGiII University~ 1992 [unpuhIished} a~ 17
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last dimension but in order for ELI\. to fully impact on sustainable developmen1; il: is necessary for the

process to ° incorpa rate the political and cultural dimensions as welL77

ELA.. tS an environmental management and early waming process in the sense that it is based on

predictions.78 Its aim is to balance the environmental mterests in the larger scheme ofdevelopmental

issues and concems. The primary objective ofELI\. is to ensure that potential problems are foreseen

and addressed at an early stage ofprojeet planning and design. While contemporary opinions suggest

that EL~ should be an assessment of the potential negative or adverse impacts of a projeC4 a

consideration of positive or beneficial environmental impacts of a projeet or stipuIated aetivity~ in

addition to the negative impacts, is necessary for a wholesome process. Therefore, the assessment

should provide information on the environmental, social and economic benefits ofproposed activities

ra assist the decision makers and the general public to determine whether and in what fOrIn a projeet

should be implemented, and how its e."\:peeted benefits cao be achieved and sustaÏned without causing

signiticant adverse environmental impacts.79

Halistically~ therefore, the purpose ofEL.'\. is to assess how the potential impacts both beneficial and

adverse.. of a planned action~ cao affect the biogeophysi~ socia-economic, cultural, spiritual or

aesthetic elements ofthe environment and their interactions, and ifsum potential 15 found to e.~ to

de~iseways and means to achieve and sustain the benefits and to identifY alternatives thatwi1l eIiminate

or minimize potential adverse impacts, whiIe realizing the planned action. The meritofthis definition is

thar it wideos the scope of the environmental assessment process~ in that it does not resttÏet it to

projecrs only but ~1:ends it ta aIl planned actions. In addition, the assessment of environmental

impacts is more rounded in that it envisages both positive and negative impacts and considers aIl facets

of the ennronment and not jus! the biogeophysical environment. Adopting sum aholistic approam

would satisfY bath the environmental and deveIopmentaI. aspirations ofpIanned actions and make the

EL"\. a more whalesome process geared towards the ultimate goal of sustainable development.

7Gibid
TIJ-~[c-N"eely. U Environmental Assessment in Support ofSustainabIe Developmentn in SlIStaiIIable Developmmt
dlld Enzir'o-nme11(ul.rlssasl1lmt:p~ 011 Plmmingfflra Col1l11/0ttFlI~. A Backgroll1ltlP~ Jacobs & Sadler. (eds)
(Ottawa: CEARC 1991) at 107-108
78 Y Ahmad & G _K Sammy (eds) Gllùleline.r to EmiroR1/lmtolImpaaArse.rS11lmt in D~!DpingColl1llTÏe.r. (London:
Hodder and Stoughto~1985) at 2
79 P. ~[odak,& ~~B~"WaS, Co-ndlfaing EmJinJll11tmtalImpactArse.rsmmtsforD~lopingCosmJTies. (Tokyo:: UN_U
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The ElA process~ however~suffers certain limitations as a tool for sustainable development. FtrStly~

inherently~the ELf\. process is nota creative process. Itis merelya process ofanalysis andcriticismand

it is not intended to gener~.tesolutions but merely to discuss alternatives.BO Solutions are e..~peetedto

b~ devised through other mental processes~perhaps ofprojeet redesign. A. second limitation ofELf\.

derives from the minimal role it plays in the comple..~issue ofworld trade in the conte.......-r ofsustainable

development. \\7hile the WTO agreement provides in its preamble that e..~pansionofproduction and

rrade in goods and services should bequalified bymeasures allowingforthe optimal use oftheworld~s

resources in accordance with the objectives of sustainable developmen~ it at the same rime raises

questions as to the technicalities ofthe recognition ofthe principle ofsustainable development in the

\'\~O. \Vhereas arguments on environmental degradation were considered resttaints to freedom of

rrnde.. the ne~vapproach is to consider the preservation ofthe environment as a 'Iegitimate objective~of

e.'\:ceprions ta obligations under the \VI'O.81 This approach brings to the fore issues of legitimate

e.'\:ceptions and how they shall be determined in order to prevent protectionist tendencies under

~n\iranmental disg;uise. The workings of this uneasy relationship between rrade and sustainable

dev~lopmentare still unclear. However~ the e..~stenceof the relationship becomes relevant for EL'\.

processes reIating to faCusromary International Lro.vities~projeets or activities designed for e.."\.1'0rr.82

2.1.1 Rationale for ElA and the nexus of ElA and Sustainable Development.
Curren t tt~nds in environmentaI management emphasize the need to enhance or deveIop measures

ge<lr~d to the prevention ofdegradation ofthe enwonment. The monitoring of expo.rtfileto pollution,

whil~ remaining an important issue has nevertheIess given way to these trends. The principal reason for

this change is the rea.lization that preventing environmental degradation is fàrmore cast effective than

repairing environmentaI damage.83 EL~ is now recognized in many jurisdictions and is increasingly

being adopted as one of the most effective tooIs in this preventive approach to environmental

degradation.

Press~ 1999) aL 112 .
HO s. Holtz~ '~monmental Assessment and S~uinableDeveIopment: Explorïng the Re1ationshipn inJacobs
;md SadIe~ .f/fpro note 77 at 103
81 W. Benedek.n Implications for the PrincipIe ofSustainable DeveIopment,. Human Rïghts and Good
Govemance ForThe GATI/WTO" SrlSttJinobleD~1I/mt tlIldGood GOtJmUZ1lœ,. (Dordrecht/Boston/London:
L\;fartinus NijhoffPubIishe.tS 1995)~ at 278
82 Holtz.. ,SI/pro note 80 at 104
83 J. Nt"dmbirweki "DeveIopment and Hannonization ofElA Regulations for Uganda." Development and
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EL.i\ enables reliable prediction through studY:t the environmental effeets ofagiven action:t which can

be foreseen within the limits ofexisting scientific and social knowledge~ This prediction furrher enables

decision-making and choice ofalternatives companblewith. sustainable developmentand theability ofa

given society to atTord such altematives~ Seen in this cont~'tt therefore:t EL;\ conforms to the

aspirations for sustainable development by encouraging the development of projects that are

compatiblewîth the socio-economic-cultural developmentand environmental conservation objectives

of the projecr recipient communities, which are at the same rime economically viable for the project

proponents~

_-\ frequent opinion hm.vever, is that EL;\. is more of a development friendly gimmick than it is an

environmental management and conservation tooL ~rany authors on ELJ\agree that the main objective

of ElA is not to prevent development activities from being carried ou~84 but rather to ensure the best

.ùtemative is selecred and or that EIA does not eliminate projects that have adverse impacts on the

environment altogether. 1t only avails both the developer and national authorities (decision-makers) the

opporrunity to choose development projeets with full knowledge of their impacts on their

envîronment.85 Further more, often rimes, Iegislation mandates the developer to be responsible for

condueting the EL-\. instead ofthe national authorities~ The ElA process i5 therefore more likely to be

more 'pro-projecr proponent' than 'pro-environmental conservation' particularly since the cost ofthe

EL-\ is discounted as a business ~'\.1Jense~ In this conte......"'t therefore, it i5 questionable the impact that

such designed EL.-\. systems and processes will have on sustainability.

rt has been argued that EL1\. by itselfis not enough ta ensure sustainability, firstly because in mostcases,

EI.:\ applies only to new and not existing projects or aetivities, therefore it would be important ta

devise other ~tays and means of encouraging or ensuring the sustainability of e."IÔsting aetivities or­

projc::ets_ _-\ viable option is to subject aIl major changes to existing projeets to EIA processes.86 In

addition, the ELJ\ process simply or ideally identifies environmental impacts sa that decisions about

proposed activities are taken in the knowledge, oftheir environmental consequences. TheEIAprocess

Hannonization ofEL-\. Regulations sltpranore 69 at 187.
84 V_~[acha& R.. I\tfakaramèa, sltpra note: 69 at 56
85 NtambirwekinlJm7nore 83 at 185
86 P.$. EIder &W. Ross~"HowTo Ensure That Developments Are EnvironmentaIly SustainabIe·~inJacoès
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1S not meant as a fool proof guarantee that ail propased aeti.viries or prajeets will be free of

environmental prablems - only that ta the e..,,-Lent reasooably possible, the consequenceswill have been

cansidered in making the decisions regarding the proposals.87 Therefore, if the EL.-\. process is to

contnbute meaningfully towards sustainable development, since there is oot a standard definition of

ELA.., it should be adapted according ta prevailing circumstances to incorporate firstly, existingaetivities,

and secondly, mechanisms ta evaluate full effeets of development projeets or acrivities, or ta

incorporate measures ta mirigate environmental harm.

~.2 The Conversion to ElA; The Increased Acceptance ofElA..

The EL'\. process Is nowan accepted ~d established environmental management/economic planning

process around the world. From its birthplace in the United States,88 ElA has spread ta severa!

jurisdictions around the world, in bath the deveIoped and deveIoping countries alike. In nations such as

.:\ustrali~ Canad~ and the US, it is weIl deveIoped both at the federal and provincial or constituent

levels. In the European Community, bya directive adopted in 1985, 89 ElA is required for ail large

pro;eers. Deve10ping countries too have, jumped on the ELA.. bandwagon, in sorne cases, even faster

rhan sorne developed countries.90Forinsrance, the Philippines required ELA.. for certain projecrs since

197ï compared to Germany whose ELA.. institutions are more recent.91

C~ùdwell attributed this far and wide reaching conversion to and acceptance ofEIA to the increased

perception of the need to proteet the environment to ensure human survivaL He stated,

Legislation :mm as NEPA has been accepted because we are environment-shaping animaIs
sufficiently intelligent to recognize that our survIval requires self..discipline.In this perception
ofour need ta supplement our inherent nature with social inventions designed ta protectus
against susceptibility to error may lie our best hope.92

and SadIer J"lIpru note 77 at 128
Si ibid at 130
88 ln 1970, The US Cangress adopted the NotiollP[EnÙTrJ1UIImtalPoligAd. (NEPA). United States, U.S.C 4~_

'+321, wruch in its s. 102(2)(c), required aIl federaI agencies ta prepare a detaiIed written statement about the
impact ofail their- actions mat signïficantly affecœd the environment
89 EEe Cauneil Directive of27June 1985, 85/337IEEe; 7July 1985
90 C.J- Barrow, Emmmmentp[I111d Sodp[ImpPCtArse.rsment:Alr lttlTOdllcrio1t, (London: Amold 1997) at 171
91 G. Werner,. "Environmental Impact Assessment in Asia-: Lessons foan the Past Decaden in Biswas &
:\.garwala. (eds) J7tprtTnate 2 at 16
92 LK.CaldweIl. Sdenœ I11ld tlJ~ NI1ti01tp[Emiro1Ullen/oiPolig~ Alabama: Unn.retSity ofAlabama Press. 1982,
quated in The Legal Cha!lorg~ oIS1lStaÎ1talJkD~ment: Essqy.r FnJ11T th~FolITth In.rtitJft~ Co11.femzœ otr NtZt1Irp[Re.r01l1Z?f

Lm·',J-O. Saunders, Ceci), (Calguy: Calg.lry Institute ofNatuIal Resoun:es. 1990), at 22
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While l agree that ElA has been accepted because ofits environmental importance, 1 am hesitant to

accept that this a ttue 00 the global scale, particularly in the cootext of developing counttÏes.

Developing country govemments wish to promote economic development and often with. less

enthusiasm~ proteet the quality ofthe environment. International developmentagenàeswi5h to ensure

that their funding aetivities give value for money and do not cause environment or socio-econonllc

damage and in sorne cases~would like to promote environmental coocems.93 This 'scratch my back

and l'Il scratch yours' relationship be~een developing countt'Ïes and the developedwod~ through its

development assistance agencies~ is~ apparently, the primary reason for the spread and conversion to

EL;\. in developing countties.

This section atternpts to analyze the causes and effeets of the global conversion to EIA. l will argue

that the EL~ rnovement is a resuit ofthe increased role ofintemational organiza.tions~funding bodies,

and multilaternl lending agencies in environmental mandates, and on another sca1e, the re1evance of

customary international law obligations to prevent environmental damage and the influence of

multilateral environmental agreements and that this has positive implications for sust2Ïnable

deveIopment in that as a result, EL;\. concepts will now form part ofthe natura! planningand legislation

in many jurisdictions as weIl as international Iaw.

2.2.1 The Re1evance ofCustomary International Law to the Global Acceptance ofElA.

The international society ofnation states is nota homogeneous community but rather an amaIgarn of

nations ,"vith widely different cultures, histories, values and interests. In this context, identification of

shared yalues and perceptions is essential to the formation ofcustomary norms.94 This behavioral

pattern ofshared values is what is commonly referred to by international Iaw Iingua as state praetice.

Second[y~ the general acceptance of a nOrIn as la.w provides customary norms with authority and

Iegirimacy. \Vtthout thÎs, state practice is a mere habit: or converuence but not 1aw95. This is what

international Iawyers caIl opiniojltrir. The orthodox description ofcustomary intemationallaw is created

93 C.J Ba.rrow~ slrpnrnote 90 at 195
94 J.P. Kelly? "The T wilight ofCustomary IntemationaI Lawtt (2000) 40 (2) VaJoumaI ofInt! Law 449 at467
95 ibid. The rq agreed with mis. In The North StoContinmltJLShe!fCos~thecouttdefïned upitrio.ftnisand
emphasized its necessîty when. it œquired tha~state praetice cc he carried out in sach a way as ta be evidence ofa
belief mar mis pmetice îs ren.dered obIigatory br the existence ofa mIe oflaw requiringit .•.the states
concemed must therefore feel that they are confonning to what amounts to a IegaI. obligation.. The frequency
or even. habituaI character ofthe aets is not itselfen.ough.ft North Setr Co11linmtalShifCtlSu. (F.R..G Vs Dml F.RG
l!f.1Veth.) 1969 rq 3 at 44-
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when nations consistently adhere to a legal principlewith the beliefthat they are Iegally bound by it96.

This description incorporates the two basic ingredients of customary international Iaw, that is, state

prnctice and opiniojmi.r. Therefore, in determiningwhetheriparticular norm has ascended to thestatus

ofcustomary internationallaw, orthodox interpretations ofinternationallaw require thatthere must be

state practice of the norm and that this pracrice is influenced by the belief that it is a leg3.l obligation.

2.2.1.1 The 'New Customary International Law' Perspective

However,. this trnditional notion ofcustomary internationallaw has come under criticism because its

!wo requirements or prerequisites, that is, state practice and opil1iojuri.rare argued not to be conclusive

measures ofnormative behavior concomitantto custom. Bodansky notes that in saying that customary

mIes represent regularities in behavior, or vice versa, the approach is more empirical man

normarive97in that behavioral regularities are perceivable as such by e.'\.~ernal observation and are thus

subjective in nature and that while they represent regularities in behavior, customary rules do not

necessarily represent uniformities ofbehavior.98 Separately, it has been argued that that in virtue ofthe

fact that the inrerpreration ofstate praetice depends upon perception, cultures with different histories

and values have different interpretations ofthe same events and therefore, that practice is interpreted

through the lens ofculture and interest.99 Moreover,. thatwhat one perceives as state practice, in the

habirutù pr-actice ofstates or even mat ofa majority ofstateswithin theiro~ jurisdictions mayaetually

be a rclleetion of domestic policy preference and not necessarily practice in obedience to a sense of

international obligation.lOO These factors have been said to undermine the authority of traclitional

customary internationallaw indices.

1n light ofsorne ofmese arguments, sorne scholars are currently debatin& and perhaps advocatingwhat

rhey describe as the new eustomary international Iaw. Perhaps the mos! prominent feature ofthis new­

customary intemationallaw is !hat it is less tied to state practice and is expanded to include norms

amculared in non-binding resolutions by the majority ofstates at international fora and to norms in

96 B. R.. Popie!'" From Customary International Law ta Environmental Impact Assessment: A New Approach
to Avoiding T ransboundaq Environmental Damage Between Canada and the United States. (1995) 22 B.c..
Encl Aff L..Rev. 447 at 450.
97 Bodansky. infrunote 118 at 109
98 ibid.
99 J.P- KdIy J7iJ1rO note 94- at 467.
100 Ibid.
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muItilateral rreaties even though notagreed to byalL10l This position is substantiated by the argument

mat the rC] now relies on UN General Assembly resolutions and multilateral treaties and other

international pronouncements as evidence ofcustomary intemationallaw:.withoutrigorous e.~ation

ofwhetherthese pronouncements refleet the aetual practice ofstates~102 In The Military tl1ldParrmrilitory

Actititierùr andAgai7lstNicaragrta case (Nicaragua care)103 for e.xampl~ the court relied heavily on General

.:\ssembly resolution and multilateral treaties as evidence of customary international law mIes

concerning limitations on the allowable use offorce and the principle ofnon intervention. However:. in

a subsequent decision:J the le] seemed to adopt a more cautious approach~ It noted thatwhereas itwas

not certain that the non recourse to nuclear weapons over the past fifty years amounted to an

~xpression of opinio jrnis, the adoption each year by the General Assembly:. by a large majority, of

resolurions recalling the content ofresolution 1653(XVI) and requesting member: states to conclude a

convention prohibiting the use of nuclear weapons in any circumstances, reveals the desire ofa very

large section ofthe international community to take, by a specifie and e."<press prohibition of the use of

nuclear 'weapons, a significant step ,along the road to complete nuclear disarmament~104

The premise of this new customary internationallaw feature is that unanimous and near unanimous

dt:cisions resolution and declarations ofthe United Nations General Assembly and other international

fora constitutes a consensus on legal norms providing dear evidence of the opiniojllTfr ofnanons.105

The rCJ seems to agree with mis position in the Nicaragua carewhen Irdec1ared that opiniojurir couId be

deduced trom the attitude of nations to non-binding General AssembLy resolutions.

The effect ofconsentto the: text ofsuch resolutions •..may be: undemoodas an acceptance ofthe
vaIidiry of the mIes or- set ofmIes declared by the resolutions by themsdves.l06

Th~ other feature ofthis new customary international Iaw is that it cao develop very rapidly and does

nat require the requirement for long passage ofrime for it ta beeome a recognized rule ofcustomary

international law. The re] has declared that the passage of o~y a short period of time is not

101 ibidar 484
102 C_o.\. Bradley &J..L Goldsmith ct Customuy Intemational Law As Fedetal Common Law: A Critique ofthe
i\,[odem Position- (1997) 119 HaN. Law Review~815 at 839
103 LVicoroglla [.j- USA 1986 rq 14(June27)
104. Adtiîory Opinion on Ih~ Legolig oft!J~ Thnot or Us~ofNlICkor Weapon.r:;June 8, 1996~ accessed at www.jçj­
Çji·01::~iiçjwwwiidernjQn~iïsllmmarie:i/jHnj!naJtmmacy96Q708htrn. (Date accessed: Febmary 20~ 2001)
105 ~elIy~ J-rtpranore 94- at484. See aIso LSo~ cCGenenilly Accepœd International RuIes (1986) 61
Washingron Law Review 1073:; 1074- who notes that a. resolution ofan. international organization adopted br
consensus or nea.r unanïmity:J may decIare a mIe that is generally accepted.
106 The Nicoroglla Case srtpra note 103 at100
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necessarily~ or ofits~ a bar to the formulation ofa new rule ofcustomary internationallawl07~

This new customary intemationallaw perspective becomes relevant to ELt\. in the atternpt to declare

EL-\. a principle ofcustomary intemationaI.law because ofthe faet that the obligation to conduet EL;\.

became so widel}r recognized oracknowledged as a resultofnon binding resolutions and decIarations of

international fora and subsequently~ Multilateral Environmental Agreements ~ŒAs). Provisions

requiring or mandating EL;\S are found in the Stockholm DecIarationl08~the UNCED instrumentsl09~

UNCLOS~Il0 CITESlll as well as in the Operational Guidelines ofmuitilateraliending organizations

such as the \\70rId Bank112 and the OECD.113 In addition, international obligation to conduct EIA

may be traced back to nearly three decades age. While this may arguably be "a long passage oftime'~

qualification to rneet the traditional customary international law requiremen~ new customary

internationallaw wouid render this requirement irrelevant.

\\~iIe the ne'.v custornary internationallaw theory may help to place EIAwithin the realm ofcustomary

internationallaw,. it is however, constantly under criticism~ Sorne of the major criticisms include the

argument that it is not based on general and consistent sta.te practice but rather on non-binding

verbiage;114 or that the nf:'.V customary intemationallaw is premised on resolutions and declarations

\vhich are all aspirational and neither create nor promise Iegal obligations~ 115 Kelly argues furtherthat

these aspirational soft law instruments are enaeted because states remain unwilling to sign concrete

rreaties and that this provides compelIing evidence ofthe faet that states lack the normative convicti~:10

107 North Seo Coltrmmra!She!fCast!S (F..RG vS- Dm, F J{.G Vs Neth.) .IHJmTnote 95 at 44-
108 Dec!pratiolt ofIh~ Unit~àNatioltS Co1ifemta Olt the HUlIlan E1I1,ÛlJ1l1Ilent (Stockholm) UN. Doc
A/CONF/48/14/REV 1
109 The C01tvmtior. or. Biologica!Divmi!}, The U11iredNation.r FrfZ11Jovork CollwIIio1l Olt C/imare Change, The Fons;
Princip!es. The UflÎtea Natio1l.I Dec!pratiolt 01l E7Wiro1l1ll0lt &I1ld DevtIopl1lmtantlAge1ltftr21
110 The U,ri!~d Nations ColtlVlti01l 01( the Lnvoftk Setz (Monœgo Bay) (1982) 21 [.LM 1261 (not in force)
111 Com'rntiolf or. InrmurtitJ1talT171ae in EIlQ&I1lgeredSpea6ofWtItlFlora&l1ltlFazmg0X'ashington Dq (1973) 12 ILM
1085
112 iTrfra notes 151 and 152
113 iTrfro notes 144 and 145
t 1";' Bradley &Goldsmith .mpranote 102 at 83940
115 Kelly .Ilrpranote 94 at 487 see aIso P.M Dupuy" Soft Law and The Intemational Law ofthe Environmen~
(1991) 12 Mich-J Int~ L 420. 428 who notes that soft Ia.w deIineates goals. not obligations. and M. PaOemaerts.
[ntemational Environmental Law From Stockholm To Rio: Back To The Future?n(1992) 1 RECEIL 254. who
noted that Stockholm. Conference sought to create a document that reflecœd the aspitations for a better
en:...ïronment
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necessary to create customary obligations.116

N evertheless~ arguments have been made that EL~ is becoming a customary rule in the traditiona.l

sense.117 While th.is is still under debate~ it is most definitely arguable that certain relevancies atta.ch to

ELi\ from customary intemationa.llaw principles. In this section, it is proposed that the relevance of

customary internariona.lla.w to ELJ\ derives from turo fronciers. Firstly, the progression in international

[aw ofthe customary internationallaw principle ofrit: Iltere tua, and secondly thraugh the still debatable

customary international law precautionary principle118 bath of which by e.~ension, mandate the

conducr ofELi\.

2.2.1.1.1 The Sic Utere Tua Principle Of Customary International Law.
The principle of rit: litere tliO lit a/ieTlam non faedas mandates a censcious effort ta avoid rransboundary

pollution. Translated Iitera.l1y, the principle states that one must use onets property so as not to injure

rhar ofanother.119 In the conte......-t ofcustomary intemationallaw, the principle prescribes that no state

may use its territery, or allow the use of it in a way that causes serious damage to the territory of

anotherstate.120 Theprinciple has been applied manytimes in cases and arbitrations. The TroilSmelter

Arbitration121 between Canada and the US introduced the principle into international environmental

iurisprudence. The arbitration dealtwith damage in the ferro ofair pollution by sulphur dioxide caused

by a zinc and Iead smelting plant operated by a Canadian company in Trail, British Columbia that

spread to and affeeted areas ofnorthem Washington State between 1925 and 1937. These emissions

116 Kell~ mprttnote 94 at 487
Il Î N. :\. Robinson,. '~ntemationalTrends in Environmental Impact Assessment (1992) B. C. Envd ME L
Re,,·.591 tc 591, aIso Judge Weeramantty stated in bis separate opinion in the GabàkotlO-Nog'JQ1!10r0$ tare
(filmgary/Slozltfkùr) 1997 rq GSepœmber 25 1997, in œfèrence to bis earlier opinion in the NlIdear Test
GJJ-eJ-.(Ülfrtt notes 46 & 47) that ELJ\ had assumed such a roIe in intemational environmental Iaw chat tequired the
court ro cake notice ofir.
118 The precautionary principle states chat when there is a threat ofseaous or ineversibIe environmentaI haan~
lack of full scientific cettainty should not be a reason to posrpone action. Sorne schoIars have argued chat the
precautionary principle is part ofCustomary Intemational Law~ e.g.J. Cameron &J. Abouchar" The
Precautionary Principle: A Fundamental. Principle ofLaw-and Poliey ForThe Protection oEthe Global
Environment." (1990) 14 B.e lnt'I and CO?vIP. L Rev 1,20-21; while others have remained skeptical aboutthis.
See DM. Bodansky" Scientific Uncetta1nry and The Precautionuy principIe (1991) 33 Environment 4-- and Do
Bodansky"' Customary and Not 50 Customary Intemational Environmental Iaw" (1995) 3 Global Iegal Studies
Joumal105 at 107.
119 B(,lUmtin~j- Lmv Diaionory, 3tde~ 1969, at 1178
1201- Bronee, U Beyond Rio?- The Evolution oflntemational Environmental Law, 20 AltmttJ1iiJt.r (University of
Waterloo Canada Nov/Dec 1993) 14at16
121 (1939) 3 .Am1 oEInt'! L 182
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were found to be responsible for substantial damage to forests and farmlands in the lumber and

agricultural regions along Washington's Columbia River. The trIbunal heId thatunderthe principle of

intemationalla.w~no state had the right to use or permit the use ofits territory in such a manneras to

cause injury by fumes in or to the territory ofanother state.l22

In another dispute~ the international coun of justice heId~ under reasoning similar to that used in the

Traif Sme/tu Arbitration~ although not strietly in the environmental conte......-t that if a nation knew that

harmful etleets may befall other nations due its actions~ or its failure to aet, and it did not disclose this

knowledge~ then mat nation would be responsible to mose who suffered damage.l23 Sïm.ilarly in the

Lat: Lan01L"'>: Arbitration between France and Spain, the trIbunal held mat customary internationallaw.

principles mandated that astate has a duty to notiEy other states when its actions may impede their

environmental enjoyment.124

The Jit: /{tm tltO principle was embraced and codified in the Stockholm Dec/an:rtio11 011 the HrU11tl1t Emiro1111Jent

L25and as Principle 2 ofthe Rio Declaratiol1 011 Entiro11111e11t and Devefopment, making states responsible for

actions thar occur in the.ir territory and damage the territory ofothers.

lt has been opined that the duty ofa state ta assess environmental impact implicit in the substantive

environmentaI Iaw doctrine proscribing the causation ofserious environmental injury ta the territory of

another state126 is e......"Pressed in the tit: IItcre tuo customary law principle and Principle 21 of the

Stockholm Declaratîon.127 PepieI states that

indeed it may well he impossible to comply with the lie II~ mo pcinciple and ensure against
rransboundary environmentai haan without evaIuatingthe potential for damage from actions within
a srate~s rerritory.128

[n this en 0 f aspiration te sustainable deveIopmen~ric' IItcre tuo cao better-serve the environment ifit is

122ibi~ Ftruù decisio~ (1941) 35 Am] ofInt'lL at 716.
123 The Corfil ChœmelCas~. (1949) Iq 1
124 LacLon01LyArbitrati01t (1957) 24 ILR101
125 Pcinciple 21
126 C Coopern The Management ofIntemationaI Disputes in the Context ofCanada -United States relations:
A Surrey ofTecluùques and Meehanisms, 1986 Cao.. Y. B InrI1247 at 303
127 B.R Popiel '~romCustomary Intemational Law to Environmental ImpactAssessment:: A New Approach
to A~oidingT ransbounduy- Environmental Damage between Canada and the United States" (1995) 12B.C
Encl AfE L Re~ 447 at 461-
128lbirL
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employed proactively ratherthan reactively, thatis, in prevention ofenvironmental. damageratherthan

as a cure for pollution through the imposition of S'tate responsibility. When used as a proaetive

measure,. Jic l/tue tl10 requires that astate shouid not use or permit the use of its terrirory to cause

tr'ansboundary environmentalh~. In order to fulfill this mandate, preventable environmental. harm

musr be avoided. It follows then that to prevent adverse effeets, one musranticipare them before they

occur. Such foresight can only be realized by assessing the potential environmental impact of a.

proposai before any action is undertaken.129 Herein lies the relevance of .rk IItm tuo and customary

intemationalla"r to environmental. impact assessments.

2.2.2.1.2 The Precautionary Principle Perspective.
The precautionary principle imposes an obligation to prevent harm to the environment. Principle 15 of

the Rio Declaration retleCts the concept ofthe precautionary principie. It provides;

[n order ro protect the environmen~the precautionuy approach shall be widely applied by states
according to their abiliries,. where there are threars of serious or irreversible damage lack of full
sci~ntificcertainty shall not be used as a reason for posrponing con effective measures ta prevent
c:nvironmental degradation.

The spirit of the precautionary principle is in the evaiuation of the risk threateningthe environment.

Precaution cornes into playwhen the risk is high -sa high in faetthat full scientificuncertainty should

not be required prior ta the taking of remedial action. It applied in thase cases whenever activity may

resuit in long lasting or irreversible damage to the environment as weIl as ta those cases where the

benefit ta b~ derived from a particular aetivity' is completely out ofproportion to the negative impact

which rhar aetivitr may ha.ve on the environment.130

The debate continues as ta the stams in intemationallawofthe precautionary principle, thatis~whether

or not it is a cusramary principle ofintemationallaw. For instance, according to Sands~

The Iegal status ofthe precautionary principle is evolving. At a minimum however; there15 sufficient
evidence of state practice to justify the conclusion thu the principle as elaborated ln the Rio
DecL'l.ratton and the CIimare Change and the Bio Diversity Convention,. has now received
:mfficiendy broad support to allow a good argument ta he made mat it refleets a principle of
customary intemationallaw.131

129 ibid. aIso Cooper,. SIIJmZ note 126 at 303
130 A- Kiss,. 'The Rights and Interests oEFutute Genetations and the Precautionary Principlen

,. in The
PnCOlftiofloty Prirrcipk œufI1llm1atioflolI....tnv. The ClJallmge oflmp!ementotio1t- D Freestone &E Hay London, (eds),
(The Hague,. Boston: KIuwer Law Inœmationa4 1992) at 27
131 P Sands,. Prinapks oflmenratio1ltll ElltJiro1llllœttli Law 1: Frtl1/lt1Wf'k,r,. Sttmtlanlr tl1lQ lmp!mJmrotio1l. (Manchester
!v[anchester University Press 1995) at 213.
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Other authors- are however more cautious about proclaiming it sa. Bimie &Boyle state;

Despite ifS attractions, the great variety ofinterpretations given to the precautionary principle and
the novel and far reaching effeets of same applications suggest chat it is not yet a principle of
international customary law. Difficult questions concemingthe point atwhich itbecomes applicable
to any given activity remain unanswered and seemingly- undermine its normative charaeter and
practical utility. a1though supportforitdoes indicate a poIicyofgreatprodence on the partofthose
states willing t:o accept it..132

Cameron and Abouchar opine that the bet that the principle was embraced at UNCED and included

in four of the five environmental instruments signed and acceded ta by the majority of the heads of

states and govemments present is an indication 0 f its status as international law or its overa11 usefulness

as a tool for environmental regulation.133

The concept of ELJo\ and the spirit of the precautionary principle both of which are intended to

~valuate and minimize the threats to the environment before they occur is the primary point of

rdevance between the precautionary principle and ELf\. On the intemationallaw plain, this relevance

has been acknowledged. In The Nlldear Tests rases, New Zealand asserted that under the precautionary

principle, France was obliged to demonstrate that the tests would not result in the introduction of

radioactive material to the environment and that therefore there was an underlying obligation on

France to conductan ELJo\. Although the [Cl did notconsiderthearguments,134Judge Weeramantry,

in his dissenting opinion, stated that the principle ofEL.'\, beingancillary to the precautionary principle

\VaS garhering strength and international acceptance and had reached a level ofgeneral recognition that

the court should take notice ofit~ 135 Elsewhere, the United Nations GeneraI assembly declared ElA

ta be a principle equivalent with, among others, the precautionary principle,136 while others have

argued that it is the precautionary principle that has fuelled procedural requirements such as

environmental impact assessments and the use of1Jest available technologies'.137

132 P~ Birnie &.~ Boyle, InternationalLmvont!Th~ EnllÎTOn11lnrt. Oxford: Clarendon Press 1992 at 98
133 J. Cameron & J. Abouchar "The StaNS ofthe Precautionary Principle in Intemational Law, in Freestone
a.nd Hay- (eds). s/lpra note -130 at 37-38
134 &q/feftfor tZ1l Exmnination ofth~sitliatiOft Ï1r rxromema lllithparogaph 6J ofthe corlTt.rfiidgemmr of20 DeamDer1974 ­
The Nlfckar TesrCPse (N.Z Vs Fr) 1995 106 ILa 1 at 344 The majority- ofthe court dismîssed the application on
p roceduraI grounds concluding that the parties requett ofan examination ofthe situation pursuant to an ea.rlier
iudgment did not fall withîn theirmandate, thereby preventing the exercise ofthe courts jurisdiction.
135 ibid
136 Programme for the Further Implementation ofAgenda 21 UNGAO~ 19lh Spec Sess.~Annex: Agenda
[rem 8 UN Doc .4:../5-19/29 (1997)
137J Bruinee and S. T oope~ "EnvironmentalSëcurity and Freshwarer Resowces: A Case for International
Ecosysrem Law" (1994) 5YbIEL 41 at69
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On the basis ofthe above evidence, 1argue that the message ofthe precautionary principle has he1ped

the ~pread of or conversion ta EIA. The concept of ElA, that is, the assessment of potential

environmental impacts or risks of particular activities, is arguably, a procedure for implementing the

precautionary principle, because itis modeledaround the need forthe precaution and the acquisition of

available information, geared at preventingavoidable harm to the environment;which is the punch line

of the precautionary principle.

2.2.2 Role of International Organizations in Promoting EIA
As menrioned at the beginning of this section, ELf\. has spread far and wide to developed and

deve10ping countries alike. In this section, 1 proffer the argument that while· in many countries,.

particularly developed countries, EIA developed in recognition ofits opportune role in the aspirations

for a bettet" environment, in many others, particularly the developing countries, it has been Iargely

tht"ough the influence ofmultilateral development assistance organizations, particularly the WorId Bank,

which have pegged the conduct ofEIAs to the their development assistance in their mandate to realize

sustainable development.

Foreign aid ot" development assistance is one ofthe primary modes ofe.~pottofcapital to developing

countries through the efforts of muitilateral and bilateral development agencies. Development

.lSsÎsrance is intended to be a means forpoorercountries to improve their"quaiityofIife.138 Aid may

cause un",tulted impacts or be upset by une.~peetedevents. Impact assessment can help foresee and

reduce the chance ofsuch problems and is, in this conte.~ofgreatimportance to aid organizations.139

_'\ccordingly therefore,. sorne have argued the ernergence ofan international norm ofeco-development

which merges environment and development concems and which obliges all states,. international

development agences, and other development aetors to integrate environmentaL considerations iota

their deveIopment activities.140 For development aid agencies:t this translates inta creating a linkage

between development assistance and sustainable development. Many developed countries now have a

138 P. ~[uldoon,. "The Intemational Law ofEco-deveIopmenc: EmergiDg Noons for Development Assistance
Agencies'" (1987) 22 Te.~ IndLJ- 1 at2
139 C.] Barrow.srtpranote 90 at202
140 P. !\t[uIdoon,. supra note 138 at 8
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bilateral aid agency, which distributes development assistance to developing countries.141 These

bilateral agencies and other multiIateral funding agencies such as the WorId Bank have now made

operational guidelines for- impact assessment of their- development activities or- projects.

ln 1986~ the Canadian International DeveIopment Agency CCIDA) adopted a comprehensive

environmental policy~one ofwhose objectives is the conduciingofenvironmental impactassessments

on aIl proposed projeets that are likely to involve environmental risks.142 The Inter- American

Development Bank issued environmental assessment procedures in 1990, wruch propose to ensure that

all bank operations include the lnvestrnents and otheractions necessary to prevent; controland mitigate

negative environmental impacts and improve environmental quality.143 The Organization for­

Economie Cooperation and Development (OECD) has a record in adopting environmental impact

assessment procedures. In 1985, it adopted a non-binding recommendation on environmental.

ilssessment of development assistance projeets and programs, listing categories of projeets and

programs mosr in need ofELJ\. 144These guideIines were upgraded to a manual in 1986, eIaborating

standards for the preparation and content ofEL-"\ ofaid projeets and programs145and since 199~ the

OECO has used EL-\s when grnnting aid to developing countries.146 It has been stated that the

OECO together "vith the World Bank. and USAID have supporred worldwide promotion of

14.1 for instance, there is the US Agency for Intemational DeveIopment(USAID), the UK's Overseas
Devdopment Agency(ODA), Canada's Intemational Deve10pment and Resea.rch. Center(IDRq and the
Canadian [ntemational Development Agency(CIDA),Japan"s ]apan Intemational Cooperation Agency,OICA),
the Norwegian Agency foc Intemational DeveIopment(NORAD), the Swedish Intemational DeveIopment
Abrency.(SIDA), The Danish rntemational Development Agency(DANIDA) etc. CJ Barrow supra note 90 at
202
1~2 CIDA, Environment and DeveIopment:: The Policy ofthe Canadian Intemational Development Ageney
Ottawa CillA, 1987. For developmenrs in ClD~smandate, see F Bœgha. 'cAid and the Environment:: The
Canadian :\pproach"~ Th~ùga[ ChfJilmg~ofS1IStIJÏ1ft:lbk Dwe!Dpmm~ Ced)] Saunders~ s1IjJr{1 note 92 at 325
143 Intc:r-American Development: Bank, Procedures for Classifying and Evaluating Environmental Impacts Of
Bank Operations (1990) quoted inTM Kerr, 'Whars Good for General Motors Is Not Arways Good For
De\·eIoping Nations: Standardizing Environmental Assessment: OfForeign Investment Projects In DeveIoping
Countries (1995) 29 Intemational Lawyer153 at 165
1~ OECO Doc.. C (85) 104, S. 1(30) teprinted in OECD and the Environmentat 30; see DAW~
[nremational Technology T cansfer and Environmental Impact Assessments" in G. Handl &R...E.. Lutz eds
Tromftrring Hoz.orrfoJ(s Tedmologia emdSlib.rtmrct.r: Th~ I1tJmrt:lliol1tZ!UgfJlCho/lmg~ (London: Gtaham &Ttotman.
INfattinus Nijhoff;1989) at: 85
145 oECO"Enz,irol1111Ol/(lIArsa.rmmtemd Deve!lJpmotlAs.ri.rflJ1lœ, OECD~ Doce (86) 26 (paris: OECD 1986)
146 Good PrtKtiœ ForE1l1.iro1I1llm/(l[1111/JtKtAsSaS1IImlofDwe/Qp111mtProjta.r_ GJtideliites Il1 E1lt1m:Jn1llott mrdAi~ (paris:
OECO" 1992)
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environmental impact assessment..147

The multilateral development banks (MDBs) aIso provide development assistance in the fOrIn of

funding aetivities that cm have hannful environmental consequences. For e.:~amplein December1987y

the World Bank approved a controversial $85 million creditto the Sudan for the purchase ofdangerous

chemical insecticides and herbicides despite the e..~tenceofcIearbank policyrecommendingaltemative

pest management techniques.148 This funding is provîded to developing countries more often as loans

rather than as grants and often these institutions May require the performance ofan environmental

impact assessment as part of the approval process or may attach environmental conditions to the

loan.149 In faC4 th.is procedurebecamestandardpraeticein 1980whensixrvIDBsy thatisy TheWorld

Ban~ The _A.frican Development Bank, The Asian Development Bank, The Inter-American

Development B~ The Arab Bank. for Economie Development in Afrie::t and The Caribbean

Development Bank signed a declaration ofenvironmental policies and procedures relatingto economic

developmen~ in conjunetion with the UNDP, UNEP and the European Community. Specifically, they

pledged to

institure procedures for systematic examination ofaIl developmen~ activitiesy including policies
p rograms and proieas~under consideration for financing to ensure tha~appropriare measuœs are
proposed to mitigate oreIiminate adverse environmental effeas.150

Ir is the \Vorld Bank though that has taken the Iead in integratingenvironmental considerations in its

lending process y at least as far as operational guidelines are concemed. The Bank created an

environmental department in 1987 and in 1989, the Bank issued its firs1: operational directive which

mandated environmental assessment for all projeets likely to have significarrt effeets on the

en\'1ronment~151A further operational directive sttengthened assessment procedures to ensure thatall

\~··odd Bank supported developments that might have significant negative impact were subjeeted to

environmental impact assessment to ensure thattheywere environmentally sustainable. 152Thescope

14ï Barrow9 mtmr note 90 at 206
148 WorIdB~ Report and Recommendations ofthe president ofthe Intemational Development Association
ro the executive direcror on the proposed credit ofDR 64.4 Million to the Republic ofthe Sudan for the
Agricultural Rehabilitation Projea m (1987); World Bank Guïdelines for the Selection and use ofpesticides in
bank financed projeets and thcir procurementwhen financed by the banks (1985); see D. Wuth. mprernote 144
at95
14-9 ibid
150 see DecIa.ration sîgned Feb 1 1980~ reprinted in (1980)19 ILM 524-~ ibidat 96
151 WorIdB~Emûo1ll1lentalAssuslllmt;Operati01fa!DinaiŒ4.00 (Washington D.C: World Bank 1989)
152 WorIdB~ Environlllatto!Asse.rslllortOptrationalDinaive4.0f (Washington DC: World Bank 1991);
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of EL.>\. in the Operational Directive is quite broad covering the natural environment (air~ water and

land) ~ human health and safety social aspects (mvoluntary resettlements~indigenous peoples and cultural

property) and rransboundary and global environmental aspeets~153 This refleets the wide range- of

activities in which the Worid Bank is invoIve~which may potentially interfere with the non-traditional.

aspects of the environment~ To quote one commentatorJ"

the paramerers of the ElA process are widened to reBeet the multidimensional charaeter of
economic development in most non-industriaIized countties~154

Vnder the Operational DirectiveJ" EIAs are prepared by the borrower and then submitted to the bank

tor t"eview by their own environmentaI speciaIists~ Ifthey are found satisfaetory the WorId Bank then

proceeds to appraise the project. It is at this stage mat funding is approvedJ" making provision for an

adequate budget for mitigation. The borrowing nation must constantly adhere to any agreementsarising

tram the EL-\ process, although the World Banksupervises the implementation oftheenvironmental

aspects ofthe projeet155 The directive also provides that decision making be consultative, involvingall

afteeted groups and local NGOs while projeets are coordinated with agencies in the hast countty.156

The \,\rodd Bank approach to environmental assessment in development assistance has been adopted

by manr international institutions157and is thereforeJ" arguably, ofglobal proportions~judgingfrom the

various countries in which the World Bank has financed projeets~ its participation in other funding

mechanisms like the Global Environmental Facility (GEF) and its influence on other lending

institutions, to the ~"",~ent that it is now believed by sorne that

Requiring an ElA for World Bank financed projeas has resulted in the adoption ofimproved host
countrY' ElA procedures. The host deve10ping countties would benefit" through improved
developmenr planning and environmenta1 management fonD. increased use ofWorld Bank ElA
procedures 158

2.2.3 Raie of International Conventions in ElAAcceptance.
_'\ number of international agreements provide for environmental impact assessment~ The UN

Convention on the Law of the Sea. (UNCLOS) contains a binding obligation on states to perform.

environmental impact assessment when they have reasonable grounds for beIîeving that pIanned

153 ibid. at 3 see Fe Gray cc IntemationaI Environmental ImpaetAssessmenc Poœntial For A Multilateral
Envrronmental.Agreementn 2000 Colo_J~ Ind L & Pol:ty 83 at 109
154. ibid
155 Operational Directive mpra note 152 at4-5~0
156 ibid at 15
157 T.!\tL Kerr suprtTnote 143 at 169
158 ibitL at 170
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aetivities under their jurisdiction or control may cause substantiaI pollution of, or significant and

harmful changes ta the Marine Environment;. iocludingthe environment outside the jurisdiction ofthe

authorizingstate~159Severalregionalseas agreements negotiated underthe auspices ofUNEP contain

similar binding requirements~160

The Convention on Biological Diversity (CBD) provides interali~ !hat each conttacting party shall as

far as possible and as appropriate:r introduce appropriate procedures requiring environmental impact

assessmenr ofitS proposed projeets that are likelyto have significant effeets on biological diversitywith

a view to avoiding or minimizing such effeets and where appropriat~aUow for public participation in

such procedures~161 However:r the 1991 Convention on Environrnental Impact Assessment in

Transboundary Conte.-.ct (Ihe Espoo Convention) represents the first ever international convention

devored e..xdusively to ELA...

The ESPOO Convention was agreed in Espoo:r Fmland on 25th February 1991:r undertheaegis ofthe

United Nations Economie Commission for Europe (ECE) whose members include !he European

countries~Canada and the United States ofAmerica. Its aim is to enhance international cooperation in

assessing ~vironmental impact;. in particular in a trans-boundary conte.,--r. 1t is so far the oruy

international convention on ELA.., although iris notyetin force. The ESPOO Convention ernphasises

that EL\. is more imponantIy a procedure than a document and it imposes an obligation on State

Parties" either individually or jointIy, ta take aU appropriate and effective measures ta prevent, reduce

and control significant adverse transboundary environmental impact from proposed activities~Itobliges

conttacring states to;

ensure that ...an environmentaI impact assessment is undertaken prior to a decision to authorize or
undert"d.ke a proposed activity listed in Appendix: 1 that is Iikely to cause a signifiant adverse
tr.lOsboundary impaa162

159 Uftiled Notions CoTWe1tti01t Ott the Ltnvofthe SepDec 10 198~ article 206~ œprinted in (1982) 21 ILM 1261
160 for instance, The ConventioNftr the Protectio1t ofthe Marine Emiro1l11le1ltofthe Wider Corihhetm &giOtt, Mar. 24
1983~ article 12(2) reprinted in (1983) 22 I.LM 227 and tIx Com!ettti01tfor the Coopmm01t in the ProtectiON tmd
D~rdopmeTl[ ofthe Mmine tmd CoostolE1l1IÏTu1U1tent ofthe Wm-adCmtrolAfrictm &gi011, Mar.. 23~1981 article 13(2)
reprinted (1981)20 I.LM 146
161 June 16 1992,Atticle 14(1)(a) downIoaded from www;bjodiv;m;g/CBD (date accessed: Novcmber28, 2000)
162 Article 2(3)
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The Convention requires that EL;\. shaIl, as a minimum requirement, he undertaken at the projectleveL

Ir states aIso that parties shall endeavour to apply the principles of EIA to policies~ pIans and

programmes and that the opportunity to participate should be granted to the public in other states

stnce it govems ELA.. in a transboundary context.. Whereas it is regarded as a comprehensive instrument

on EL~ the Espoo Convention is not likely to have verywidespread impaet~Since itwas enacted under

the aegis of the United Nations ~conomicCommission for Europe~ in principal area of coverage

therefore i5 the mernber states ofthe UNECE~ This leaves the developing countries out ofthe pieture

and consequently, however effective it is; in impact cannot be directly felt globally.

The .Aarhus Convention on Access to Informarion~Public Participation in Decision-Makingand Access

to Jusnee in Environmental Matters is another~ more recent international convention govemingaspecrs

of EL" particuIarly public participation in environmentaI decision-making. The impact of this

convention is aIso thought to be very weak because of the discretion in many of the provisions

particularly regarding the public participation and access to justice pillars. Some have regarded this

tle..~bilityas a scandalous failure ofthe convention.163 AdditionallYt the same argument applies to this

convention just as to the Espoo Convention regarding in relative global ineffectiveness consideringit is

targeted at the developed nations.

2.3. The Impact of ElA. Acceptance on the Achievement of Global Sustainable
Development.

The objective ofthe e..'.."'tended meaning ofsustainable developmentadopted 'in this thesis is not merely

the long-term preservation of the ecosystem but aIso the sustained increase in the level of human

welfure. Within this conteA"'!, the issue becomes one of how EIA acceptance impacts on global

sustainable deveIopment~ Certaïnly in sustainable development there is ernphasis on natural resource

conserration to prevent or to compensate for the 10ss ofa natural resource base upon which future

developmenr and meetingthe needs offuture generations depends. There is therefore much scope for

better management of the use, renewaI and conservation of natura! resources through the ElA

process.164 However~ certain vital aspects of sustainable development will invariably escape the

rrnditional EL.~net,. for instance the consideration ofthe economic~socia4 environmentaland perhaps

163 S.T. Mc..~"The: Convention on Access to Infuana.tio~Public Participation in. Decisionm~ and
Access to Justice in EnvimnmentaI Matrers" (1998) Colo.J Int:'l Envtl L & pory 187 at: 191
164 A.. Gilp~ E1t1IÎn11r1'IImtaiImpactArse.rslIlmt: GitringEdge For-The 21# cmtmy~ (Cambridge: Cambridge
University Press~ 1995) at 10
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political aspects ofa project might not e.~austaIl the aspirations for desirable human welfare- There

rnight be very little room within a particuIar EIA process~ for instanc~ ta impact on housing needs~

spiritual influences or working conditions of the affected community and yet improvements in the

quality of that community's lives ma.y be dependent on these. Thus" the conduct of ElA in sum a

situation would tackle simply one" though importantaspect ofsustainable development.165 Suffice it

ta note,. however~ that EL.-\. is not meant ta be a panacea for global environmental problems but is only

advocated as one important strategy towards the possible rea.lization ofglobal sustainable development.

Judging from the means by which the gospel ofEIA has been preache~ particularly in the conte.'tt of

the development assistance connection~ ElA stands the risk ofbeing accepted as a means rather than

an end in devdoping countries.166 Borrower nations will undertake EIA ta sarisfy donoragencies that

they are worthy oftheir development loans" and while mis might aetually achieve the intended objective

ofEL~ that ïs,. integrating environmentand development considerations,. the possibility ofcondueting

'8'.veethearr assessments'167as a gesture to environmentalists or a necessary hurdle to be overcome in

the development process or loan acquisition process~ should not be underestimated and its e:<istence

would mem perhaps that the real aspiration for sustainable development is lack.ingand this has serious

negative implications for global sustainable development. This however,. is the 'devil's advocate'

perspective. The positive impact that the developmentassisrance. connection has lies in the analogy of

conversion ta a concept (emphasis added) that aims at finding out the effect of proposed projects,

program and other aetivities on the environmenr.. Myemphasis is on concept and not the pre­

packaged e-"'~orted process, because a process which is good or appropriate for Canada,. for instance,.

may not necessarily he so for Uganda,. because ofthe very different cÎrcumstances ofthe two cOWltries.

Developing countries therefore,. need to devise processes that will suit their peculiar geographica1,.

legislative, institutional and decision-making cÏrcumstances.

However-~ on a more practical not~ the marnage between development assistance and sustaînable

developmen4 particularly by the MDBs, has proved in many cases to produce results quite contrary to

its Ïntended purpose. r focus on exarnples From the World Bank in this argument because it is the

165 ibid.
166 .-u.::.. B~-was & S.B.C~ S1ifm1 note~ a~ 8
167J- ~{c..l\lee1y u: Envimnmental Assessment in Support ofSustainableDevelopmen~in Smtaittoble DeveIop11lmr
andEmironmentol.Assessment:Perspeaiva on PlomtingfureT Co11l11l01IFtI~ supra. note TI at: 105
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largest and most influential ofthe MDBs.168 The World Bankhas formuIated environmentalguideIines

but e--,Qsting literature suggests thatWorId Bank financed development projects simply pay Iip servic~ or

none at aIl, to integrating environmental integrity and social concems in their operations. Perhaps the

mostwidely documented fiasco oEthe WorId Bank developmentassist'ance vis-à-vis its environmental

poliées is the Sardar Sarovar Dam projeet in India. The Indian Govemment proposed to construet a

series ofdams along the Narmada Riverwith help from financing from the World Bank. The effeet of

the dam construction would be the inundation of the Narmada valley and the towns therein, for

instance, the town of Harsud with more than 23,000 inhabitants would be totally inundated by the

Narmada Sagar dam, one of the projeet dams to be built. The bank did not carry out any critical

environmental studies and a resettlement program. for the people who would be displaced. The

Govemment of India Departrnent of Environment and Forests even denied legaI clearance for the

projecr because eight requisite environmentaI and social studies deaIing with afforestation of the

reservoir~ public health and resettlement were not completed.169 The World Bank nevertheless

continued to approve the loans. This created tremendous acrimony amongthe loeals, who, ofcourse

intluenced by a fe,"v environmentalists and human rights aetivists, protested against what they c:alled

"destructive development7
'. The MovementAgainst Destructive Developmentfounded byanumberof

environmental and social activists declared, regarding the Sarovar projeet,-

" . the Movement... is not against developmenr. Rather it maintains mat much a fwhattodaygoes
under the name of devdopment is not genuine devdopment but is in faa, socially disruptive.
biologically and genetically homogenizing and environmentally desttuctive~ The Andolan·s
demand is for real development in which the overriding objective is not just a highergrowth rate
regardless 0 fits human and enrironmental cost,. but the fulfiIIment ofbasic hUman needs and the
creation ofjust and human conditions oflire for aIl our people..170

E~en though the BanIes policy on resettlement required the hank to ensure that a comprehensive

r-esettlement and economic rehabilitation pIan acceptable to those who wouid he displaced be prepared,

no sum plan was made br completed when the hank approved the Sardar Sarovar loans in 1985, even

up unril 1987 and yet the Bank continued to disburse funds under the projeet171

_'\.nother e."4ITlple of the WorId Bank's bizarre way of doing environmental business is the Global

168 B. Rich,. U The Multilateral Devdopment Banks, Envîmnmental Policy and The United States'" (1985) 12
Ecologr LQ 681 at 685
169 B~ Rich, lv[ortgoging ÙJt Eorth Th~ Wor!tlB~ Em.iTo1U1lml4fImpoverishmOlt lZflath~ CrisfrofDer.UJpmenL (Boston:
Beacon Press. 1993) Olt 152
170 (1990) Lokrgr.m Brtlktirr, Vol. 8 No_ 1(1990) 69-73, quoœd in Rich,. ibitL Olt 153
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Environmental Facility172 funded Congo Natural Resources ManagementProjeC4whose main purpose

was the reinvigoration offorest exploitation in orcier for itto regain its former place as the most stable

Foreign e..xchange earner for the Congo.173 The proposed loan was intended to fund infrastructure

roads and technical support to remove transportation obstacles with the goal of increasing logging

e..'\:ports. Surprisingly~ the Worid Bank's partner in the GEF~ the UNDP criticized the Bank projeet

proposai as one thatwould open up a. hitheno intact isolated rainforest to logging and encroachment

pressures, under- the pretence ofprotecting it.174 Acco~g to the UNDP the major weat to the

Nouabele Reserve and surroundingareaswas ironically, the GEFprajeetitSe1fwith its praposed road

building, tourist safaris and logging concessions.175 Most surprisinghowever~was the environmental

impaer assessment commissioned for the projeet by the Bankwhich was prepared by a US consultant

from his Nebraska office and who was denied access to the documents relatingto the Congo Natural

Resources ~[anagementProjeet and a site visitl76compelling mm ta suggest ta the World Bank that it

might be more useful if the preparers of the EL;\ had been allowed to visir projeet sites and allowed

access ta more information in bank files.l77According to a leading commentator critic of the World

Ban~

The Congo GEF Projee! is a startling examp1e oftheb~snegative environmental alchemy-its
uncanny ability to present proposaIs whose underlying th.rust is the conversion and partial
destruction ofecosystems as unaduiterated exercises in environmental protection.178

Thar sounds perhaps~ too harsh a criticism. However~ the gist is that as a leader among other-

multilateraI lending institutions in the adoption ofenvironmental protection policies~the praetice ofthe

\Xiorld Bank leaves a lot ta he desired 1fit is ever te realize its sustainable development mandate.

~[ultilateraIEnvironmentaL .Agreements might be an important source ofinspiration in the sttuggle for

the realization ofglobal sustainable development but their-aetuaI impact is dependenton more than the

171 Rich, J1tpranote 169 at 153
172The GEF is the main intemational funcling mechanism through which developed countties ttansfer
technology and financial assistance to developingcountries in an attempt to address global environmental
problems such as climate change and desttUction ofbiodiversity. It is the main financial mecbanism under the
CBD and the UN~CCCand is opera.ted br the Wodd Bank, UNDP and UNEP.
173 Ri~ slfpranote 169 at 173
174 United Nations Development Programm~uGEF~Projetd?Amenagemen~at 3 quoted by Rich, ibidat 179
175 ibid..
176 ibid. at 180
177John G. SidI~ US FJSh &WildIife SeMces~Nebraska/Kansas Fteld Offic~ Gand Island, Nebras~!errer
to Jean Gaude BaIcer,. EnvironmentaIDepanmen~World Bank:,. WashingtonD~ 12May 199~ quoted br
Rich, ibid..
178 ibid..
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mere aet of ratification or accession.. Ratification ofconventions is more a. political aet than a policy

statem.ent. ~[oreover~ in many jurisdicrions~ratification ofconventions must be followed by national

legislation in arder for the Convention ta become national law.179 This is iargely dependent on

political priority being accorded ta the aspirations for sustainable development, which may not be

unifocm globally. This aspect may also impact negatively on realization of global sustainable

development.

The Chapter has e..~-pounded the opportune raie that Environmental ImpactAssessment cao play in the

aspiration ta sustainable development, particuIarly in light ofthewidespread acceptance ofthe concept

as an environmental management and planning tooL However~ the argument made is that EL1\. shouId

be accepted and adopted for its environmental importance as a. concept but not as a. pre-designed

pracess or merely as a prerequisite for development assistance in order for it to truly have real positive

implications on global sustainable developmen~

179 e.g. The requirements ofthe CBD became applicable in Uganda by-vittue ofthe NationalEmiro1U1/mt"StIJt1lt~

1995' (Statute4 of1995) even though Uganda rati6ed theConve:ntionin.]une 1992. AtticIes79 and 123 ofthe
U.gdflM CoTtStitlltiO'4 read togethet;. requite an. Act oEPar1îament to be passed before a. ratifïed treaty can become
applicable nationaUy_
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CHAPTER THREE: SUSTAINABLE DEVELOPMENT THROUGH
PUBLIC PARTICIPATION: A ROLE FOR HUMAN RIGIITS IN
SUSTAINABLE DEVELOPMENT

lt is beyond dispute that one ofthe major contributions ofthe EIA process to sustainable development

is its requirements for and incorporation ofpublic consultation and public participation~As one author

stated, EL.-\. is not EIA without consultation and public participation.180

This chapter presents an examination ofthe role that public participation in the EL"\. process plays in

the aspirations for sustainable development. The chapterwill e......t>Iore the conceptual role that hurnan

rights concepts play in environmental protection and sustainable development genera.lly. It then

advances an e.~ationofthe civil right ofpoIitical participation, which, for the purpose ofthis study,

creates a link between human rights and environmental management objectives, by guaranteeing the

civil right ofpublic participation in environmental management. Furthermore, the chapterwill discuss

the OppOrtunlty that EIA provides for public participation. ltargues that EIA has positive implications

for the realization of sustainable development because the EL;\. process provides for public

participation in environmental decision making, thereby guaranteeingthe civiI right ofparticipation in

public affairs. The basis for this chapter lies in the conceptuaI definition and wider meaning of

sustainable development adopted in this thesis, as an aspiration for the maximum welfare and

satisfaction 0 f all human needs ofpresent and future generations. This aspiration implies the reaIization

of human rights and freedoms as an essential component ofsustainable development

3.1 The Human Rights App~oachto Envùonmental Protection.
Despite that protection ofhuman rights and environmental protection are viewed and have previously

been dealtwith as separate fields ofintemationalIaw, the recognition ofthe linkages that exist between

them 15 beginning, although the Rio Declaration's failure to give greater o..t>Iicit emphasis ta human

rights is indicative ofcontinuinguncertainty and debate about: the properpIace ofhuman rights law in

the development: ofinternational environmentaI law.181 The relationship between human rights and

180 C Wood "Consultation and Participation" in Ettuiro1l1lletl1tl1ImpQetArs~s1flmt.r:A COl1lparatiŒ &viezv (London:
Longman Scientific and Technica4 1995) a~225
181 _~ Boyl~ c~eRoIe ofInœmational Human RJghts Law in theProtection.oftheEnvironmene~InA.. Boyl~
ed. Hllmtm RightsApprofKhurD Emiro1l1llmttZlProuctitm. (Hereina.fterHuman Rights Approaches) (Oxfoai:Clarendon
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environmental protection can on the general plain he described in two ways. Since degraded physical

environmenrs infringe clireetly on the human rights to heaith and life, aetivities causingenvironmental

degradation may be viewed as being in violation ofrecognized fundamental human rights. Therefore,

environmental protection may be a means ta the end offulfilling human rights standards182 Secondly,

a society that guarantees the realization ofso-called first and second generation rights would enjoy a

socio-politicaI arder in which daims for environmental protection are more likely to be respeeted and

prioritized.183 The linkage between human rights and environmental conservation has aIso been

illustrated by the observation that societal inequality is accentuated by environmental degradation, as

only the rich will have the means to escape the effeets ofpollution and crea.te a healthierway oflife for

themselves~and therefore that the quality of the environment has implications for equaIity between

human beings which is a fundamental principle ofhuman rights.184

The rdationship between the enjoyment ofhuman righrs and the quality ofthe environment is said ta

have tirst been pronounced at the Stockholm Conference in the Stockholm Declaration on the Hlfman

EmirTJI/me-nt185 \vbile the Stockholm Declaration did not prodaim the right to the environment perse,

"tr emphasized that the full enjoyment of human rights required the protection and improvement of

the qualiry of the environment."186 BasicaIly, this relationship between human rights and

environmental protection has been viewed to be manifestable in three ways;

• Substantive 'environmental rights'

• Procedurnl 'environmental rights'

• Conceptual 'environmental rights'

3.1.1 Substantive 'Environmental Rights'.

The tÏrst view of substantive rights ïs based on the precept that environmental protection is a

Press. 1996) 4-1 at 43
1821\:1. ..\nderso~ '~uman Rights Approaches to Environmental. Protection An Ovetview» in Hlt1/l111t RightJ
_--Ipprotlcbe.i .illj)ra note: 181 at pg. 3
183 ibid
184- Riss .~ Droit IRtmratioRtJlde lEmiro1mt:1llt1lf- (paris: Pedone 1989) at 21
185 R. Desgagne 'crntegratingEnvironmentalValues into the European Convention on Human Rights" (1995) 89
Am. J. lnt1 L 263 (hereinafter Desgagné)
186 ibid. Principle 1 reads;'~ lus the fundamental. rightto freedo~equality and adequateconditionsof~ in
an enruonment ofqua.Iîty thatpetmÏts a Iife ofdignity and well being and he (sic) beus a soIemn responsibilitr to
prorecr and improve the environment for present and future generations.» PrincipIe 1 Stockholm D«loratioR Olt the
HIIHlO7l E1tt.'irofUllou (16 Jun~ 1972) in &port ofthe URitetl Nationr Confemra ON the HlU1ItJ!t ERvironmmr; UN Doc.
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prerequisite for the exercise of fundamental humart rights to lift; heal~and an adequate standard of

living. Another perspective to the same view regards environmental protection notas a prerequisite but

as an integral part oftheir enjoyment187 However~the international conventions that provide for the

right ta Iife do not e.~IicitIydefine what this right encompasses. The Univerral Dec/arotiol1 011 HUNlan

RightJ> provides that "everyone has the right ta Iife~ liberty and security ofthe person."188 Similarly~the

International COtJe1lOTlt on CivilandPoliticalRightr provides that ccevery human being has the inherent right

to lite" and that C'no one shaIl be arbittarily deprived ofhis life"189 The debate rages on as to what the

,cright to life" really means~ that is whether it is realized in the c'the mere fact ofthe e.xistence oflife as

opposed to death"190 orwhetheras Gros Espiel, amongothers~haveargued thatthe existenceofthat

right [to live] may be inferred from a general and systematic interpretation of ail these instruments

which guarantee the civil~ politica4 economic, social and cultural rights of aU human beings without

discrimination of any kïnd."191

A resolution of the comple.~esof the definition and rneaning of the right to life is far beyond the

scope of this thesis. However:r suffice it to note that advocates for the interrelationship of human

rights and environment argue their cases br e.xamining environmental matters in the conte.~~ of

enforcing the right to life and have stated that the right to life includes the right to live in a heaIthy~

pollution free envîronment and an environment in which ecological balance is proteeted by the

state.192 Therefore:r the quality ofthe environment is directly re1ated to the full enjoymentofthe right

A/CONF. 48/14/Rev-1~Sec1 (1972) 11 ILM 14-16 (1972)
187 D. Shelton, '~umanRights, Environmental Rights and the Right ta the Environmene' (1991) 28 Stan] Int1
103 at 115(hereinafter Shelton)
188 Arr.3 U,tiw-sol Dedoratiolt ojHzUlltl1t Right.r UN Doc. A/810 (1948)
189 itrlU1lotiO"ol Cor,ma71t on Civil tl1ttf PoliticalRight.r, 19 December-1966, G ..'\... Res• ..,.,OO~ UN Doc A6316 (1966)
(entered into force 23 March 1976) art (1)
190 O. Sho~AHlmta71 Right.rApprotKh 10 In/mro/ÏonoIEntbo1llllmta/Prol«tioll. (U..MThesis~McGill Univetsity, 1996)
[unpublishedJ (hereinafter Short) at 21
191 HecrorGros Espiel 'The Rightto Lifeand the Rightto Live" inD. Premon~ed,E.wlirmrleconaptde 'Droitde
liz';? ..al nlUI1oiT7! de }{)JIginriruKhlfSha/mri (Bruxelles: Bmntlant1988) quoted in Shottibid .A.A Cancado Trindade bas
aIso simiIa.rly opined that cctalœ:n in itswide and properdimensio~the fundamental right: ifIife comprises the right
o f ~·ery human being not to be deprived ofhis life (right to Iife) and the right ofeveq- human. being ta have the
appropriate means ofsubsistence and a decent standard ofIiving (preservation ofIife, right ofIiving)" see A.K
T rindade "The Contnbution ofHumanRights Law to EnvironmentalProtectionWïth.SpecialReferenœ te Global
Environmental Change.n In E.B Weiss ecL E1ltlÏnJ1l1/lmtalQQ1lge Q1ldbrtmrtJli01It1lLrnv:Nt!DI Challmges Q1ltfDimmri01U
(rokyo: UN University Press 1992). at 272
192 .'\.nderson. Sltpnrnote 182 at 7
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ta life.193However, it may also be argued that a healthy, wholesome environment is a condition

precedent to the enjoyment of aIl other human rights. For instance, the enjoyment of minimum

standards ofheaIth require a wholesome unpolluted environment a guarantee of the human right to

food aIso requires an environment in which food cao be produced and made available. Therefore,

while the basis for a right ta a healthy environment may be attnbuted ta the most fundamental human

right that is the right ta life, the enjoyment ofother human rights, such as the right ta food, shelter, an

adequate standard of living, suitable working conditions and ta culttlI'e and indigenous rights, are aIl

dependent on or benefit from a wholesome environmen~bath. natural and man made.

The other substantive rights that contnbute to environmental protection are the perceived second

generntion rights ta health, decentwodcing conditions, cultural rights which contribute mainly through

guaranteeing standards ofhuman welfare and well being, for e.~ple,the right to education may help

to mise environmental awareness and equip disadvantaged people with the skills required to combat

ecological damage in political fora194. The disadvantage with this genre of rights is that they are

construed narrowly and are only interpreted for environmental reasons less direetly than the civil and

political rights, which provide guarantees to process and participation. The other disadvantage is that

rhese rights tend to be interpreted as aspirational benchmarks that shouid be achieved over rime, or

their enjoyrnent perceived as an evolurionary process.

3.1.2 Procedural 'Environmental Rightst
•

Environmentallinkages with procedural or derivative rights human rights is based on Dicey's dietum

that a practical procedure is worth a thousand pious announcements ofprincipleand therefor~!hatfor

environmental rights to be truly effectiv~ they must be proceduraI.195Arguments for procedural

enVlronmentaI rights derive from the interpretation thatthe rightto environmentis notthe rightto an

idc::a.I environrnent but: a right to have the present: environment conserved and împroved, and that the

implementation of this right cannot he Ieft to govemments alone but cau only be ensured through

procedural environmental rights Iike the notions of civic participation.196 These procedural rights

193 Desgagne, ntpranoœ 185at266
194 .Anderson, srtpranote 182 at 6
195 ibidat9
196 Desgagne, ntpra note 185 at 285) quotïng Kiss Alexandre "Le Droit: Il la. Conservation de l'Environnemen~

(1990) 2 Revue UnivetSelle Des Droits de l'homme (RUOR) 44S,at: 446 see aIso A.. Boyle, 'The Role of
IntemationalHumanRights Law in the Protection oEtheEnvironmen~in H1I11Ifl1tRighr.rAppro~supnrnoœ.181at
60
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manifest themselves in the right to receive and disseminate information conceming the environmen~

the right to participate in planning and decision making processes~ including environmental impact

assessmenrs,. the right to access to environmental justic~ that is effective remedies and redress for

environmental harm to administrative or judicial proceedings.197

The Rio Decforation on Enviro1UJ1ent and Devefop1l1ent endorses the notion of procedural environmental

righrs in its principle 10, which states;

Environmental issues are best handled with the participation 0 f all coocemed citizens,. at
the relevant IeveL At the oatiooallevel each individual shaIl have appropriate access to
information cooceming the eovironment mat is held by public authorities, including
information on bazardous materials and activities in theircommuoities. and the oppottuoity
ta participate in decision-making processes. States shaIl facilitate and encourage public
participation by making information widely available. Effective access to judicial and
administrative proceedings. including redress and remedy shall be provided.198

Important advantages of procedural environmental rights lie in their implications for- democratic

governance. ln addition~procedurnl environmental rights avoid problems ofanthropocentricity since

rht:yare not e.~ercised.solely for human benefit but aIso for the benefit ofthe environmentand its non­

human components.199 Anthropocentricity is seen as a problem because it is viewed by sorne as going

againsr the cru.x ofwhat environmental protection ïs for~ that is~ it propagates the ideology that the

env;ronment and its natural resources exist only for human benefÏt. Those in favor ofeco-centricity

place the environment in the center oftheir ideology by recognizing the intrinsic or Inherent value of

the environment and the other- species that form part of and interaet with the environmenr.. This

ideology has led to the emergence ofwhat l referto in this thesis as 'conceptual environmental rights',

that ïs,. rights that the environment possesses~ rather than the right of humans to' a healthy

environrnent.200 Arguments have aIso been made that procedurnl environmental rights are exer-cised

for and in the interests of future generations in &tralLitigatioll andEntit!ement Kendnr V.r State ofUttar

PradeJ-h 20land in EH.P L-rj Ctl1tatfa202 In the latter- case:t an individuaI filed a complaint against Canada

197 Bovle ibidat 61
198 Rio Dt!dorotion on E1lTlÏ1TJ1U1rt!1lt mrdD~11lt!1lt. SîmiIar provisions exist in Agenda 21 chapter 23 at Para... 23.2
199 Arguments for substantive human rights meet resistance on the ground ofanthropocentricitysioce t.bey revolve
around the human being.
200 Shelton,.. Jlipnrnote 187 at 117
201 (1987) A.LR S.C 359
202 See United Nations? 2 Sdeat!d Dt!CÜi01l.f ofth~ H1U11atl Rights Co11/11JÏttt!~ Undu th~ Optio71fll Protocol UN- Doc­
CCPR/C/OP/2at20 (1990)
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on her own behalfas chairperson of the Port Hope Environmental Group and on behalfofpresent

and future generations ofPortHope Ontario~alIeging that dumpingofnuclearwastes within theto~

caused large scale pollution ofresidences and other buildings which pollution threatened the lives of

present and future generations. i\lthough the actionwas dismissed for failure ta e...maust local remedïes~

the Human Rights Committee observed that the reference to future generations was included mainlyas

an e..xpression ofconcern purporting to put into due perspective the importance ofthe rnatterraised in

the communication regarding the effeets ofthe pollution. LastlY7 focusing on procedural rights he1ps

shape domesric environmental policy through the giving or placing ofadequate importance on the

eIaboration of those indicators of these procedural rights previously mentioned. 203

3.1.3 Conceptual 'Environmental Rights' .
\Vhile the previously descnbed genre ofrights revolve around human beings~and their prerogatives vis-

à-m their place in the environmenr, this cIass of environment rights is geared at the rights of the

enmonment. The base line for this is that human beings are mere1y one eIement ofa comple.~ global

ecosystem that shouId be preserved for its. own sake. Under this approach~ human beings are

subsumed under the primary objective of protecting nature as a whole.204 Proponents of this

ecosystern based conceptual shift argue that an anthropocentric, utilitarian view ofenvironmentai law­

regards all non-human aspects ofthe ecosystern in terros oftheireconomic value to humanity and that

rhis Îs the cause ofresource over e.~ploitationand environmentai deterioration205 By focusingon the

intrinsic value ofthe environmenr, arguably~ it is possible to viewthese environmental rights as rights of

'e..xploited nature~.206

The debate however ensues on whether such a regime ofrights is tenable. MerriIls argues that

righrs cannot exist as fiee floatingabsttactions.. but need rights holdetS, for the functions ofrights
we have seen is to mark outproteeted aœas for the benefit ofsorne one orsomethingand sa the
concept of a. right without a rights holder is a contradiction in tenns. The identtty ofthe rights
halder is cIearly crucial to the content ofthe right in a given case.207

In this cont~~ therefore~ the ·issue becomes one ofwhether the environment as an ecosystern, an

203 see J"ltpnrnate 197
204 Shelto~nrpranote 187 at 104
205 see D _EnrenfeI~ "The CanseIV3.tton Dilemman inTheAtrogance ofHumanism (1978) at 176-211~quotedby
RedgeweIl,. infra note 206 at74; aIso L H.. T nbe, "VIays NotTa ThinkAbout PlasticT rees: New Foundations for
Enviranmental Law"', (1974) 83 Yale L]1315.
206 C. Redgewell "' A Critique ofAnthropocentric Rights" in HUlIlfZ1l RightsApproacha, suprtrnore 181 at79
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inanimate amorphous object or undefined cODcep~ cao have rights attaching to it which can be or

should be proteeted. A posSlble solution to this issue could lie in the e..~planationthat an e.."l'lanation

for the ~~stenceofa right does not depend on establishing on who the right belongs but that it is also

necessary to esrablish who has an obligation by virtue ofthe right. In the conte..~ofthe environmen~

Iegal obligations in relation to the environment are viewed as obligations aga onme.rand therefor~owed

by the state and the international community as a whole, while moral responsibility also e.."~ends to the

individual, corpontion and others whose activities can adversely affect the environment.208

Consequently, the concept of environmental rights becomes a redefinition or reformulation of the

e..xisting human rights and duties within the perspective of protecting the environment and not the

individuaL

The mast far-reaching case ofenvironmental rights is in the foon ofa substantive environmental righ~

'\vhich involves daims to a decent and healthy environmen~ that is, the promotion ofa certain level of

environmental standard or qua.lity. Hawever, this notion has suffered relative inacceptance because of

perceived definitional problems partieularly regardingthe ambiguity ofwhatcanstitutes a ~satisfuetory',

'h~thy\ "decent' or ~viable' environment. Boyle argues that "at best it May suffer from cultural

relativism. particularly from a north-south perspective and lack the universal value nonnally thaught ta

be inherent in hurnan rightsU Z09 These uncertainties notwithstanding, the right to a healthy

environment per se, has been adopted in many national constitutions and international instruments in

varieus ferros

Human rights and environmental protection are fundamental concems ofmodem intemationallawand

linkages are increasingly being recognized partIy because they representsocio-poIiticalvaIueswith acore

of common goals~ that of ensuing a life of dignity and weII-being for humanity~ However, distinct

differences remain between the two concepts, for instance, in enforcemen~and justiciabiIity~ Given its

emphasis on the human being" a.systern. for the protection ofhuman rights is notthe best forum to

further objectives that go beyond individual interestS, and yet environmentaI protection involves

prerequisites which are more collective than individualistic~This position rema.ins debatabl~ however,

in the conte.~of the recognition under international Ia.w ofgroup or collective rights, such as mose

207J.G. ~rerrilIs <c Environmental ProtectionandHuman Rights: Conceptual Aspects"' in. ibitIar 31
208 ibidat.34-35
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enunciated under the African Charter- on Human and Peoples) Rights.210 Among the peoples' rights

covered under the _-\fOcan Charter are the right to e..~enceand the right to struggle against all forms

ofcolonial domination,211 the collective rights to development,212 to peace and security)213 and to a

general and satisfaetory environment214. The African Charter is viewed as the first international

instrument ta lay clown those rights in alegaIly bindingfashion.215 In addition) problems oflncu.r sttmtf4

or standing still ari.se when it cornes to determiningwho can pursue daims ta the right to environment

be.fore competent judiciaI and/or adrnin.istrative tribunals.

3.2 The Notion ofPublic Participation in Environmental Management.
Public participation or- popular participation as it is also known 15 regarded to be central in the e..~ercise

ofhuman rights. The human being, beingthe central subjeet ofhuman rights and freedoms) naturally

should be the principal beneficiary ofand should participate aetively in the realization ofthe rights and

fre.edoms. Public participation 15 defined as the principal means by which individuals and peoples

colle.crive1r determine their needs and priorities) and ensure the protection and advancement oftheir

rights and inte.rests216 or- separately as "purposeful activities in which citizens take part in relation to

governme.nt. t7217 Public participation has become a topical issue in the international environmentallaw

and poliey arena. This is due in large part to the influence ofthe Brundtland Commission Report that

Iinked public participation to the realization of sustainable development.218 Following on this,

participants at UNCED acknowledged this linkage and endorsed the notion ofpublic participation in

environmental management enacting it as Principle 10 of the Rio Declaration 011 Enviro1l1llent rmd

DeIJe/opmltnt.219 Public participation in environmental decision-making is a forro. of and a wider

209 A. Boyle slpra note 181 at: pg_ 50
110 O.-\L': Doc. CAB/LEG/67/3/Rev. 5 (1981) reprinted in (1982) 21 LL.M: 59
211 ibir4 article 20
112 ibir4 article 22
213 ibid. article 23
214-i~ article 24
215J. OIoka. Onyango.. 'Cfiuman Rights and Sustainable Development in Contemporary Africa; A new dawn or
Retreating Horizons?n (2000) Buffalo Human Rights Law Review.. 39 at 57
21G GlobalCoIt.IlI!tatioltOlt th! Rightto D~11Jmt E/CN.4/1990/4Rev.1 ofSept 26 1990 quoted by C. Taylo~ in
"The Righr te Participare in DeveIopment Projeetsn in K.. Ginther,. E.. Denters & P. de Waa.rr.. eds. Su.rttJi1rab/e
Dt1..'!fopm~/ll t11/d Good Goumtt11lœ. mpm note 81 at 205
21ï N.P_Spyke.. '~bIic Participation in Environmental Decision Making at the New MilIennium: Stmeturing
New Spheres ofPubIic influencen (1999) 26 B.C Env'"tL Aff L Rev 263 at 266
218J-Ebbesson,. 'TheNotion ofPublic Paaicipation in Intemational Environmental I..aw" (1997) 8 YbIEL 51 at-.,
:'>-

219 see .f1Ipranote 198 for- full text.
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definition of the civil right to political participation.220 This section will e.~plore the status and facets

of the civil right to participation in environmental decision making and to analyze the requisites and

intricacies ofeffective participation.

3.2.1 Right to Participate.

The right to participate calls into question and works against the naturallaw principle that only those

people whose rights or property are significantly affeeted:. that is:. affeeted to a greaterdegree!han those

of the general public:. are entitled to protection by VÏrtue of natura! justice. This principle has been

previously construed as a bar to cintrosÎon~ and participation by other people in such matters.221

Public participation is also premised on an understanding that a social contraet must be drawn up on

the basîs of the interests for whom the contraet is responsible. Therefore:. govemment: agencies and

administrations~in meeting their end of the contra~must establish mechanisms to ensure that the

interests of their cirizens are <cinforme~heard and heeded"222

The right to polirical participarion223is provided for in leadinghuman rights instruments. The UnitJeTral

Dedara/ioTl r!fHlfmtl11 Rightr provides that <cre]veryone has the right to take parr in the govemment ofhis

country~ directly or through freely chosen representatives."224 SimilarLY:t the Intemotionol Covenant on

Griland PoliticalRights225 prodaims that "[e]very citizen shaH have the rightand opportunity...without

unreasonable restriction:. ta take part in the conduet ofpublic affairs:t direetLy or through freely chosen

representatives~and to vote in and be elected at genuine periodic elections...: t 226 The morewidely

accepted eIement ofthe right ta participateis the right to vote and be voted in eleetions. While it is

essential~ Ît is by no means e.,ffiaustive ofthe right to participate. In the conte.'-."t ofcivil and political

rights, the right to participate encourages the involvement ofthe citizen in the formation and conduet

of political or public affairs at allieveis. This contempIates the use ofadditional means~ other man

penodie elections, 0 f influencing public policy. This might include participation in fora such as local

school boards~ town meetings~oradvocacy groups. A broader definition ofpublicaffiùrs mightinclude

220 Ebbesson, sllpronote 218 at 70.
""1 R. Parenteau, Plib/iI: Partiàpmi071 in EnWo1tJ1lmtlllDetision Making (Ottawa: FEARO 1988) at 2
222ibitl
223 Used synonymouslywith. the rightto popuIarpatticipation and the righ~to participate­
224 Acticle 21 U11i!1UIa[Dedorotiottoj"fflU1ltl1l Bighut supra. note 188
225 see J7tpro nore189
226 ibid., Article 25
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participation in labor unions. political parties or other institutions wielding influence over policy.227

Effective political participation also requires and enforces the freedoms 0 f speech. e..'\.1'ression.

assembly. and a free press because it involves the holding and imparting of opinions. ideas and

information.228 Within the economic and social. and cultural rights sphere. participation encourages

the citizenry to have a voice in activities affecting their livelihood and communities. enabling them to

proteet their interests and promote their own well-being.229 GeneraI. goals ofthe right to participate

include positive changes in govemment policy and in citizen attitudes towards govemment, which

ultimately refleets on improved govemment and strengthening of local. communities. by fostering a

sense of empowerment. This interpretation of the right to political participation supports. or is the

basis for the notion of public participation in environmental. decision-making.

3.2.2 Public Participation in Environmental Affairs.

Public participation mandates in areas conceming the environment have become so prevalent. aImast

to the level ofbeinga "buzzwordn
• Participants at UNCED seem to haveimmortalized this concept

when they enshrined it in the Rio Declaration and Agenda 21 that similarly proclaim thatenvironmental

issues are best handled with the participation ofall concemed citizens at the relevant level. Following

in this vein on the regional plain, the Arab ~(inisterialConference on Environment and Development

issued an Arab Declaration on Environment and Development and Future Perspectives230 (the Arab

Declaration") which affirmed the righ~ofindividualsand non-govemmental organizations to acquire

information about environmental. issues to have access to data and to participate in the formulation°and

implementation of decisions that rnay affect the environment.231 An elucidation of the Arab

decIaration reveais that due attention ought ta be given to popular participation by associating

individuals, local organizations. and NGOs and the involvement ofArab Women in environmental

protection in order to ensure sound environmental education for future generations.232 Although

these 'soft la'~ instruments do not purportto create enforceable obligations. theyare evidenceofsorne

international consensus on mis issue and aIso provide vaIuable insight into the eIements or

""7 Fo~ 'The Right to Political Participation in fnœmational Law. (1985) 11 YaleJ_Int'l Law 539 at 555
228 Article 19 Univetsal Declaration ofHuman Rights. supro note 228
229 c.. Taylor. oflipro note 216 at 206
230 Letter of the Conference on Environment and Devdopment 46th. Sess. UN Doc A/46/632 (1991)
231 Popovic. "The Right ta· Participaœ in Decisions thatAffëcrthe Environment'~(hereinafterPopovic) (1993)10
Pace Env"d L ~_ 683 at 689 quoting the.Atab Declaratioll.- ibid. Agenda item 34 paras. 77(e)-(h}. 18 and 79.
232 Ibidar 690
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requirements ofhow the right ta public participation in environmental affairs cm be made operative.. In

addition, the International Labor Convention 169233 adopted by the General Conference of the

International Labor Organization is one of the only international instruments in force that deals

e-xplicitly with the rights to indigenous people ta natura! resources pertaining ta their lands~ The

convention encompasses tow principles; respect for the culture, way oflife and ttaditional institutions

of indigenous and tribal peoples, and effective involvement ofthese peoples in decisions mat affect

them~ Thus it has been said, that at the moment, it provides one 0 f the few positive legal bases for

defending indigenous land and resource rights.234

3.2.3 Requirements for Effective Public Participation in Environmental Affairs.
Recognition ofa right ta participate does not in itselfensure effective participation. On the conttary it

begs the question ofwhat effective participation means and what it requires.235

3.2.3.1 Access to Information

The phrase "kno\vledge tS power' amply e.~presses the importance ofinformation as a prerequisite for

any form of participation. In faetwithout information therewill be no reason or basis ta participate­

Therefore, a major requirement for popular participation in environmental affairs i5 the provision of

adequate, 'user-friendly', ~omprehensible, relevant accurate affordable timely and accessible

environmental information. This requirement becomes even more relevantwhen it is the govemment

or Il related public institution mat must provide the information or access"to the information- Often

times~ though, governments or other public authorities might put up disclaimers on their obligation to

provide the required information on grounds ofsensitivity or national security_ While this may, more

often than not just he, to borrowa synonym. from world trade lingua, "non-tariffbarriers" to access to

information, where such cIaims are genuine, the government should be gÎven a margÎn ofappreciation

to proteet certain national interests, or perhaps ta proteet recognised intelleetual property.236 This

should however not he done with the intention to frustrate public participation~

:\ nurnber ofinternational instruments have provisions that tteatthe rightto obtain. information about

the environment as an important component of public participation.. One sum e..-umple i.s the

233 ILü Gen ConE 75th Sess_ Rep VI(l),]une 27,J989, entered into force September 5, 1991
234- L Sargen~ 'The Indîgenous PeopIes ofBolivia.'s Amazons Basin Region and ILü Convention 169:: Real
Rights or Rher:oric?" (1998) 29 li_Miami Inter-Am.. L &ev. 451 at 457.
235 Popovic,. J7tprg note 231 at 691
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UNESCO Convention Concerning th~Protectiol1 ofthe World CllftltrafrmdNa/mmHeritag~.237 Itprovides that

member states under take ta keep the public broadly infonned of dangers threatening the natura!

heritage...J7238It aIso addresses both. the passive and active obligations ofthe government to respond

ta requests for information and to pIace information into the stream of public participation.239 The

advent 0 f the eleettonic information age certainly facilitates quickand timely accessibility to information

but it is dependent on 'computer literaCY~t access to computers and the WorId Wide Web. It thus

remains out of reach ofthe majority who do not own computers or have access to the Internet.

3.2.3.2 Environmental Education and Sensitization

\Videly publicized and avaiIable environmental information is useless to an ignorant public. In this

conte..'-~ therefore~environmental education is a pill~ in effective public participation in environmental

decision-making. Environmental educatio~ first and foremos~ furnishes the public with knowledge

about the environment's importance and the need to preserve it from degradation. Secondlyt it equips

tht: public \'itith the interest and sometimes, the skills to analyze e.'-1>lanations, proposais and possible

alternatives presented to it regarding particular environmental scenario. The question then becomes

what form should environmental information take? The most obvious answer would be the

incorporation of environmental related subjecrs in the formal school curricula. However, this form

alone would alienate the public that is not enrolled in school, which, particularly in developing

counmes, foan the larger part ofthe public. Therefore, education at a more generallevel is required.

This is pt:rhaps best done through the popuIar media.. Media presentation ofenvironmental news and

information cao reach a broad audience and cao aIso provide conrinuing environmental education for

persans outside the fonnal school system. In order to be fully effective, this presentation must be done

in languages that will be understood by its intended audience. Environmental education therefore

includes formai school curri~media coverage ofenvironmentaIly significant events, and when tied

\V;th the obligation ta provide information~ the officiaI. dissemination of relevant adequate and

comprehensible information. Effective environmental information alIows the public the opportunity to

participate in the environmental decision making process by teachîng them the 'whys and wherefores~

of environmental participation. The role of NGOs~ bath national and international, is considered

236 The Aarhus Convention on Access to Information provides for this exception ta govemment obligations.
237 Uttited.1Votlo11S ErltICotio"O!, Scimtiftc01Id.CN!tzmJLOtgœrizotioll Co1ltDt/iOll Co"œming the ProreaiOKofthe WorlàCNIhtmI
0Tld.NolltnllHeritog~Nov 16~ 197~ Il LL.M 1358
238 ibid.article 27
239 Popm..-ic J7tpronote 231 at 695
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crucial in the provision ofeducation orsupport for environmental education hecauseofthe.irperceived

proximity to the public and aIso because of their perceived "vital role in the shaping and

implementation ofparticipatory democracy" .240

3.2.3.3 Voice and Access to Justice and EtTective Remedies.
Educated and equipped with information, the public requires a forum in which or beforewhich it cm

e.-..:press its concems, cc· a place to make something happen, to step iota the decision making process, or

in sorne ,"vays to get a decision making process started,"241 The civil rights and freedoms ofspeech and

expression epitomize the hean ofthe public voice. With these foundational rights, the public can speak

out and colleetively organize to influence environmental decisions. Public voice mayalso take the form

oflitigation particularly class actions and public interest litigation. Typically these involve cases brought

by or on behalfofgroups ofpeople or else thewhole ofsociety, against the government ora powerful

Înterest. Public Înterest litigation is an important feature ofaccess to environrnental justice whether in

the form 0 f class actions or by giving lOGiS jtfmtfi or rights ofintervention to interested members ofthe

public in whatever forro they may be, that is whether as individuals, private corporations, or NGOs,

\.vithout necessarily having to prove a relationship with the environmental crÏsis. Forinstance, in Ind~

procedural innovations underthe banner ofpublic interest litigation included Ci) the 1Jberalization ofthe

rules of standing to permit either representatives or public interest actions by third parties, (u) the

conversion ofletters and telegmms from citizens intO writ petitions (cii) judges acting on their initiative

and \vithout being petitioned to enforce rights and (lV) in order to monitor enforcement, courts

rerained jurisdiction over cases longafier orders had been given.242 The credibility ofthe public voiee

however~ is dependent on an interested, capable and flexible judicial system thatwill provide fora to

entertain public e..xpression and that will guarantee the rights ofe..xpression.

The notion ofpublic participation in environmental matters brings ta the fore the question ofwho the

public is and when is there deemed to be public participation. This question becomes particularly

relevant in the conte.......~ofdeveloping countries in which poverty is one ofthe greatest irnpediments to

sustainable development.. The stereotypical position commonly advanced is that when people are

caught up in the dailyefforts ofsurvival, ther have neither the rime nor- the inclination to be bothered

2~O Agenda 21, para.. 27_1, chap 27
241 POpO~c~jl~nznote231 at698
242 For a funer discussion onpublicint~Iitigation in. India, see M.. R Andenon, ce. Enviroomen.t ProteetÎon
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by environmental issues. Therefore, theyare less likely to be involved in anyac:tivïties or organizations

against environmental destruction. Further that; illiteracy in these countries is a major hindrance to

public participation, and many environmental threats, often being ofa technical nature, for instance,

e..~cesses of chemïcal. contaminants above a prescnbed standarcL or the dangers ofeleCtto-magnetic

fields caused by eleetrical pyIon lines passing through inhabited neighborhoods, illiteratepeople are not

able or cannot be bothered to comprehend the implications ofthese dangers to their health. They may

not even knaw of the e.~ence of any prescribed standards. It is therefore difficult for them to

become involved in environmental decision-making processes, or even conceptuaIize the need for the

process. This position creates the perfect setting for the entry of NGOs into the pieture. Many

environmental NGOs have been created to take up the interestand views ofgrassroots communities,

which because ofsuch reasons as those mentioned above, "cannot" get involved. Infact,. one author

has srated~ in the conte.'\.~ofAfrica, and International NGOs (INGOs) that "one cao even say that they

are not just part of the landscape anymore, they are the landscape itself.... 50 pervasive is their

presence that there is virtually not a single district in most parts ofi\frica that does not have sorne sort

of contact with them.'·243 On the other hand, Burhenne has stated that as a result of UNCED,

NGOS are begi.nning to achieve a higher profile as an indispensable source of e.'\.1'erttse and support

and that the need to involve NGOs in relevant decision making processes is now weil accepted.244

Ooes this replacement ofthe public for NGOs amount to effective public participation? l thinknotin

aIl cases wouId the answer to this question be in the affirmative. However, an understanding of the

nature of mast ofthese NGOs, particularly INGOs, is cruciaL Many ofthem are controlled, financed

and rnainly staffed by Europeans and North_,t\mericans. Thewealth anddireetorindirectbackingthey

receive from theirgovernments and citizens purs themway above the local government or community

groups~even local NGOs in their hosrcountries.245They in tu.m financiallyand technicallysupportthe

local NGOs often providing cexpert' advice. Consequently, when these bo~es are called upon to

present their views~ it Ïs not surprising that they will push for the policies of their govemments.

Similarly~ the local NGOs are more incIined to advance ideas or alternatives that toe the line oftheir

benefucrors rather than those ofthe communities they crepresenr.

in India" in HllmtJ1l RigotsApprooche.rmpra note 182 at 210-211
243 T. Abdul-Raheem, cCfmpaet ofAngeIs" NtIV [ntmlotioNtzlist 8: 326 5 August 2000 20 at 21
244 Wolfgang Burhenn~"The RaIe ofNGOS" in W_ Lang. cci Slt.ftIJinobk Developmott ll1ld I1ttmrotltma!Lœv at
207-208
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In additio~ NGOs, being not for profit organizations~cannot in many jurisdietions incorporate as

corpornte entities. As such they are not bound by corporate law principles ofaccountability both

financial and directorial. They are only bound by the NGO constitution and not by shareholder

resolutions. Consequently, theviews they present are mostly 'top-down' positions, often notsubjeetto

scrutiny or approval from the communities whose views they purport to be. In met one wnter

observed in this regard that the faet that NGO leaders are not eleeted by the members of the

organization leads to the belief that NGO leaders enjoy virtual potentate status and that members are

unlikely ta investigate policy matters with any great depth or skepticism. The resulting structure gives

the leadership nearly uncontested discretion as to what concems the NGO will pursue and in what

capacity.246 Therefore, ifthe NGO leadership adopts a policy that 15 not representative ofcommunity

interests, it is not likely thatthis policywiU be contested and changed in the community's interests.This

is one weakness that mightwork against effective community participation through representatien by

NGOs.

~foreover,the working methods ofmosr northem NGOs, adapted from donor agencies, are intle..xible

in their implementation processes which works againsr sorne ofthe Inherent aspects ofreal cornmunity

participation. For instance, te quote one author on NGOs, any NGO receiving more than $25000

trom US_-\lD must complywith auditing requirements so comple..~that a 70 page ~~lanatorybookIetis

needed to understand them.247 Consequently, their aetivities and programs willlikely be designed to

comply ~vith the auditing requirements and not necessarily to incorporate real community participation.

" ...real life does not unfold according ta the dietates ofa Iogical framework analysis and participation

does not come out ofa jar."248 AIso because current development rhetoric says it 15 important", NGOs

strive ta premote that thing caIIed participation. While participatory techniques are important in

ernpowering the public in environmentaI decision making, in the conte.......~ oflegitimizing NGO efforts,

rhere is a danger that participation will remain illusory~mere techniques, an inputrather than a resuI~ a

245 T. Abdul-Raheem, supra note 243
246 S. AI-Jurja, ''Patticipatory DeveIopment and NGOs: A Look at the World Bank." (1999) 9 T ransnat'I L &
Comtemp. ProbIems_ 175 at 183
24-7 1. Smilli~ TlJ~AIm,rB~A/tniism UlIaerF~-NOl! ProjitOrgfJ1/Ï!{fJlion.r ami11IlmratiollolD~lop11lmt (Ottawa:
International Development and Reseateh Center,. 1995) u 225
248 ibid.
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methodalogy rather than the insritutionalized involvement that contnbutes to long-term

sustainability.249

However~ it would be tatally unfair not ta acknowledge that the legitimacy of the NGO movemen~

both northem and south~ derives from the faet that they are community based and work direetly

with the communities~often in rural areas. ~fany too have based their interventions on participation

and on respect for the local traditions and technologies.250 For insta.nce~as Smillie~ acknowledged~

the Abl'3.khan Rural support Programmes in Pakistan statts with. a series of dialogues between
organizers and viIIagecs. Meetings are held outdoors so mat the entirevillage can hearand comment
on what is beingsaid. While the Sarvodaya became one ofthe largest NGOs in As~ basingits self
help shr01l1dampphilosophy on traditional Sri-T aokan and Buddhist:concepts ofsocialdeveIopmeo~
streogthening the village as a social entity and building 00 prevailing cultural patterns and value
systems rather than imponed modeIs.251

E.'mIllples such as these demonstrate that NGOs are the better devil that we knowwhen it cornes to

represenring the public in environmental decision making, than any other angel we may hear about.

[n addition to issues ofwho comprises the public, determiningthe relevant level ofpublic participation

also mises important concerns. Wahunoha argues that public participation in resource management

should be at the lowesr level possible but concedes however~ that participation requires that ail those

concemed be involved.252 In this conte.....1: therefore, which is the most effective level ofparticipation?

Daes involving the lawest level possible require consultations with local chiefs and opinion leaders of

indigenous communities or their eleeted representatives in parliament or higher offices? Howare other

pertinent views~ perhaps held by e'''1>erts~ academics, or govemment departments~wruch may not

necessarily be identical or compatible to thase ofthe cammunities ta be incorporated? These questions

underscore the difficuIty ofdeterminingwhich level comprises the cpublic~ for the participation to be

ettectÏve and meaningfuL Therefore in order to be result oriented, public participation shouId

encompass that section ofthe public thatare more likely ta provide meaningfuI. productive involvement

and not necessarily aIl the members ofthe publie-

249 ibid.
250 l SmilliCy J7tprpnote 247 at 223
251 ibid..
252 R... Wabuno~ ~CPopuIar Participation: A Pre Condition foc SustaïnabIe DeveIopment Planning- The
El..-periences in Uganda.n in. SlIStI.tÎ11able D~lop11lenr amiGooàGOtltnlfZ1lŒ .fI1mTnote 81 at 233
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Public Participation in environmentaI matters is crucial in the realization ofdemocratic principles~and

good govemance objectives. By granting the public a say in the stewardship of their environment.

Public participation can take various forros. In its broadest fotm, it may include education~ information

disseminatio~which occurs when the proponent provides information to stakeholders253~dialogue~

aIso known as consultation, which involves information e...'"{change between the proponent and

stakeholders and reaction~ perhaps through legal/administration action. Whatever form it takes~

however, public participation echoes democra.tic values and good governance objectives. Because

power is derived from the people, it is only proper that citizens have the right to influence

govemmental decision makingand furtherthat the government orsimilarauthorities should account to

the peopie.E.-xercise ofthe rightto participate e...-xposes decision makers to a wide and healthyvariety of

perspectives, including perhaps those not previously perceiveci, which significantly improves the

decision making process. Even though ultimately, one viewpointwill prevail, the democratic process of

incorpOt4lting ail views fosters inclusiveness and ownership ofthe final decision.254

3.3 Environmental Impact Assessments and Public Participation..

The cIearest example 0 f the public right to participate in decision-rnaking is e.~pressed in an agreement

that granrs the public rights to participate in pro;ect development wough environrnental impact

assessment procedures. Recall that an Environmental Impact Assessment describes a process that

produces a statement to be used in guiding decision making. Since the general public is the ultimate

recipient of the economic benefits and environmental damage arisingOltt ofdevelopment projeets~iris

onry proper or fuir that the public should be involvecl in every ELr'\. process as part of the decision

making process of projeet deve1opment. Sheate argues that

by lnvolving the public,. as carly as possible, issues May be identified which experts had no~

considered importantbutwhichcould prove tO have adegœe ofimpottanceoutofallproporrion te
the magnitude ofme impact.255

253 'Stakeholdersoc is a term widely used in EL~ to Cerer to local people and communities Iikc:Iy to be affecœd by
the project:, the projecr beneficia.ries whether local. orno~ national and local govemments agencics with the
responsibiliry foc the management ofnatutal resoun:c:s and/or respoOSlbIe for the weIfare ofthe eommunities
likeIy to be affeaed by the projecr and the interested public. This may include NGOs. o.-petts, academics and
politicians.
254 N.P.Spyke .l"ltpranote 217 at:269
255 W. Sheare,. "Public Participation: The Key to Effective EnvironmentaI Assc:ssmene (1991) Emlù:onmentaI
Polier and Law 21 at 156-160
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Public participation in environmental impact assessment procedures is therefore a mechanism partIy

intended to assure the full participation ofthe public and other potential affeeted persons in decision

making rdated to the projeets IikeLy to affect them and their environment256

Once again in the conte.û of EL;\, who comprises the 'public' becomes an issue to be resoLved ta

determine participation. The public may be the people affeeted by the deveLopment or it may be other

groups such as pressure groups~members ofNGOs, public committees or the media.. IdealLy though,

the public should comprise the 'Ioeals' who are in closest proximity to the projeCl:r as part of the

ecosystem at stake. 257 Although the specifie nature of public participation in the environmental

impact assessment process can vary, it usually take the form ofaccess to information gathered during

the assessment process~contribution ofinfonnation to the assessment proeess, and a. right to challenge

decisions made during the assessment process258 wough Iitigation259

While it is desirable mat the public participate fully in the ELf\. process to impact positively the decision

making process, it is not unusual for such participation to be used to serve other interests. The EIA

process may be used to frustrate or delay development projecrs; for instance,. the construction of an

airporr in Tokyo was deIayed by about five years by protestors in the early 1970s,260 or to promote

profitable private ventures; for instance in Uganda, one of the loudest critics of the Bujagali hydro

power projeet by AES Nile Power are Adrift Uganda. "one of the largest of the white water rafting

companies operating ion the affeeted stretch ofthe Nile" .261 Using the national media., Adrift incited

public debate over the dam. They argued that ifequitable and sustainable developmentwas the goal

behind hydropower development on the Nile, these aims would he hetter rea.ched through switching

the investment to Karuma falls (further downstream the River Nile) rather than buildinga third dam in

Jinia (dose to the Source). They argued that this switchwould alIowwmte water raftingatBujagaIi &Ils

to contribute its worth to tourism in Uganda.. This position is made againstthe background thatwhite

256 P. Sands and1. Werksman,. 'eprocedural Aspects ofIntemational Law in the Field ofSustainable
Devdopmen~_Citizen~sRights SllStlJÎllfJble D~lop1flmt tJ11d Good GotJmttJ11ce sttpra note 81 at 188
25ï Women usuaIly make up a considerable proportion ofthe public affecœd by developmem projeets and it is
crucial tha~ they are be involved for their perspective- The Anb Declaration recogoizes this cmciaIity- and
provides foethe participation ofwomen groups in environmental decision-making. See .fItJmTnote 230
258 P. ~[odak& A- Bïswas Colldllt:ting EIA For Deve/opi1lg CotmtTiu (New York: UND Press 1999) at 167
259 N. P. Spyke .fI~anote217at267
260 C. :.T. Ban:owy Sltpra note 90 at 75
261 s. Frankland? '~pty Promises BoughtBujagaIi Dam Suppott'''The Mottiror4 Oaober, 2000 at
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water rafting on the Victoria NiIe is a top foreign e.~changeeamer for the country in the tourism seaor.

Obviously~ therefore while Adrift Ugandawere seemingly concemed about the prospects forequitable

and sustainable development in Uganda, they were likely more concemed about proteeting their

profitable white warer rafting investment on Bujagali falls which is threatened by the Hydro power

projeet.

Sirn.ilarly~too a mere semblance ofpublic involvement may be arranged to fulfill ELI\. requirements for

public participation and yet in effeet, the reality or quality ofthe participationwill be minimaL This may

happen when decisions have already been made by the developers and the public Is used to rubber­

stamp these decisions to legitimize them, orwhen misleading information is given to the public to v."Ïn

their support for the projeet. To quote a cornmentator on the process surrounding the AES Nile

Power Bujagali hydropower projeet,

RJlrher than following correct procedures, .AES went directly front govemment negotiating rooms ta
the "-illages in the affeeted area5. They did mis without first approaching the local poIitical and
culruralleaders of the districts direetly affected by the dams construction ."'-ES therefore created a
siruation where there was lime awareness ofany negative factor associated with the dam. Rather
man being better informe~ the people appeared misinfocmed. They were promised through the
dam proje~ "free power, oew schools and health clinics and jobs for the young.' This blanket of
misinformarion covered the local population.262

~(oreover,. public participation in the ELI\. process may be viewed by both the developers and the

public as an adversarial process or as an e.~ercisein confrontation in which both sides view each other

as ad~ersaries rather than as partners,263 particularly since- an informed and educated public could

resort to litigation or effective protest.264 As mentioned earlier~ sometimes public participation

involves e.~pert opinion. While this is common and required in ElA, it can he divorced from reallife

e.....~eriences and mis significantly affects the legitimacy and acceptability of decisions based on

unrea1istic opinions~ Public participation may aIso slow down the EIA process and consequentIy

significantly increase the cost ofthe projeet public involvement in theEL~process itselfcauses impacts

the biggest one being speculation, for example awareness ofan impendingdevelopment projeet might

encourage land speculation and oppottunistic squattersettlement.265 Recently the Uganda MinisterÏn

charge of Works~ Transport and Communications announced that the proposed bypass route

U"\YW.IDQnitor.çn.ug/CQwmmutY (date accessed:: October4,2000)
2G2ibid.
2G3 ~_Spyke, JOlprd note 217 at 292; P_Modak & A.. Biswas, otpr&r note 79 at 168
264 C J Ba.rrow~ J7tpra90 at 75
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connecting the city to the northern highwa.y would he relocated to an undisdosed route because the

public had settled along the previously marked route in order to join the ranks of those to be

compensated,. which costs ofcompensation would be tao high.266

These dithcu1ties serve ta show that the reaIity ofpublic participation is not always consistentwith its

intended purpose. The problems do not however out:weigh the benefits that are ta be gamered in an

EL-\. process that adequately and effectively involves the public.

Since the environmental process is intended ta generate quality information,. about potential

environmental impacts ofa given projeet, involvement ofthe public in the process improves the quality

ofthe information needed by the projeet proponent and decision makers. Public participation deserves

attention because the degree ofparticipation affects the quality ofthe environmental impaetassessment

process,. which in rom,. affects the quality ofthe decision making about a projeet. Broaderparticipation

creates more information and alternatives to be presented to decision makers.267

Public participation is important: in the EL1\. process because increased participa'tion cao result in

meeting peoples" needs,. better public access to information and better development decisions. Most

imporrancly,. participation leads to the credibility of the entire EIA process because it would have

incorporated local and unsophisticated values rather than rely on only me technical evidence268

Perhaps the weightiest: argument in support ofpublic participation is mat: an involved public is more

indined to support a deveIopment projeet. Without effective public involvement and participation,. in

the EL"\ process,. development projeets stand the risk ofbeing alienated by the public forwhom they

are intended, thus hindering or frustrating their implementatioll- The Kampong Improvement

Program implemented in Indonesia in the 1970s demonsttates this. A consuItantwho was required to

e.,amine the role ofpublic participation in the projeetwas quoted mus.

265 ibid
266 see Th~1\JeII" l''mol1~ 26 Oaober2000 at":ww newyj~iQn,ÇQug. (date ac:cessed: Daober 26,. 2000)
267 w. TiIIeman,. '~bIic Participation in the Environmental Impact AssessmentProc~A Comparative Study
ofImpacr Assessments in Canada,. the United States and The European Community_n (1995) 33 ColumJ
T ransnat"l L 337
268 Tillem~ .!1fprtrnote 267 at 343
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The KampongImprovement Program has almost: a. top-down operation. C...) neitherthe resiclents
nor their elected neighbourhood representattves ha.ve had any appreciable sa.y (.••). No input from
below was obtamed in the planning stages~ C•••) since the people were nerer- involved orconsulted
from the sta.rt they see the projea as an. imposed package and take a passive stance in terms of
preserving its components.269

The advanrage for the deve!oper is that participation contnbutes towards Iegirimization of the

decisions, or the determination ofviable alternatives. From the good govemance perspectiv~public

participation may make planners and decision makers more accountable ïn that they must e.~"Plain thor

options or actions ta the public~while the public fee! empowered through their involvement. But

perhaps the base line is in the implications for sustainable deve!opment. The quest for sustainable

development is less likely to fail where the public are kept infonned, are involved and consequently

support all efforts at its attainment. In this conte.~ EIA has a lot to offer in the search for sustainable

development.270

On the basis of all the above~1argue that the ELA.. process has good implications for the realisarion of

sustainable development because ofits requirement for public participation. Ifproperly implemented,

public participation in the EIA process guarantees, firstly, the exercise of human right of politieal

participation in civiI and public affairs. This human rights perspective fits fairly and square!ywithin my

detïnirion of sustainable deveIopment, which incorporates the full realisation of human rights and

freedoms. Secondly, public participation in the EIA process contnbutes ta sustainable development

through good govemance in that the public is given a voice with which they can make their interests

known either through consultation or litigation. The arbittariness ofgovernment decision-making is

diminated by trnnsparency and accountability in the process. Thirdly, in virtue of the fàet that the

public are incorporated in the process of development, they own the process and they will likely

identify with the process of development and will guard it jealously in trust for themselves and for

posterity. Lastly~ since EIA is one of the best ways of integrating environment and deveIopment

objectives.. this will refleet on the ability of future generations to enjoy the benefits of development

processes initiated by presentgenerations in an environmentwhich is reliablywholesome, wmch is the

punch line ofsustainable deveIopment as defined br the Brundtland Commission.

269 RAyes.. Bmrkmg 011 Th~ Poor; (MIT Press-1983) at 189~quoted by C. Taylor.onote 216 at 207
270 Barrow~Jïtpnrnote 90 at 77
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Eftective impact assessment requires broad definition ofthe meanings ofimpactand environment. To

avoid unrealistie results from impact assessments:t a common aIl embrncing definition of what

comprises the environment must be agreed upon by aIL What the developers regard as the

environment for the purpose ofthe their project may notneeessarily be aIl inclusive ofwhat the Ioeals

agree is the environment. Therefore:t invoiving the public ensures that consideration ofall types of

impa~ direct and indirect, environmental and socio-cultural --economie is taken into account.

Environmental impact is better understood when many and wider sources are consulted. When

proponents consult with scientists:t e.'\.llerts:t from industry, labour, conservation organizations,

educational institutions, government and cornmunity representatives, based on this consultation, they

are likely to come to informed conclusions about the environmental impaets and the acceptability or­

othet'\vise of their projeets.

3.4 International Provisions for Public Participation in ElA

3.4.1 Espoo Convention on Environmental Assessment in a Trans-boundary Context

The ESPOO Convention was agreed in Espoo, FinIand on 25th February 1991, under the aegis ofthe

Urnted Nations Economie Commission for- Europe (ECE) whose members include the European

countries~Canada and the United States ofAmerica. lts aim is to enhance international cooperation in

assessing environmental impact, in particular in a ttarls-boundary cont~"t. It is 50 far the only

intematiomù convention on EL~ although it is not yet in force. Parties are required to take the

necessary Iegal, administrative or other measures, intera!i(/:t to establish an EIA procedure that permits

public participation in areas likeIy to be affeeted and in preparation of the stipulated environmental

assessment document. The Convention lists in Appendices activities likeIy to cause significant adverse

rrans-boundary impact that should be subjeeted to~ and the documentation that should be

prepared_

The Convention requires that parties shall endeavour to apply the principles ofEIA to policies~pians

and programmes and that the opportun.ityto participate should be granted to the public in otherstates

since it governs ELi\. in a ttansboundary context. However it prescnbes neîther the fOrIn nor the

intensity ofthe requisite public participation and seemingly leaves this to the discretion oftheindividual

conttacting parties. This flexibiIity has been criticised on the grounds that Ït can be used to limit public
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access to importanr-govemmental bodies that make environmental decisions and the information they

hold. Howeverir- has been opined that consideringthe underlying objective ofthe Espoo Convention,

thar is to provide an adequate basis for the serious participation ofthe publiC;whether as individuals or

NGOs~ implies more than merdy a provision for individuals to send comments to the licensing

authority regarding a planned installation or projeet.271

The Convention proteets the right ofparties to implemenr nationallaws~regularions and administrative

provisions oraccepted legal praetices protectinginformation~ thesupply ofwhichwould be prejudicial

to industrial and commercial secrecy or national security. It also preserves the right of Parties to

tmplernenr more stringent measures than those ir imposes.

3.4.2. The Aarhus Convention on Access to Information, Public Participation in Decision­
Making, and Access to Justice in Environmental Matters.

The objective of the convention is to contnbute to the right of every person of this and future

generations to live in an environment adequate to bis or herwell beingand in this conte.~""t it is regarded

as being the first binding international instrument atternpting to address comprehensivdy and

exclusively the issue ofsuch a human. right.272 The core ofthe convention covers three main issues;

acct:Ss to~ and dissemination of environmental information, public participation in environmental

decision-making and access to environmental justice. The convention regulates the issue ofaccess to

information by differentiating between passive273 and active disclosure of information. 274 The

definirion of environmental information 1S very broad in the convention 275 The convention applies

271 J. Ebbesso~Sl~{/note28 at 189
272J. J~ndroska.. c'UNECE. Convention on Access to Infoanatio~Public Participation in Decision Making" and
:\ccc:ss ro Justice in. Environmental Mattets: Towards More Effective Public Involvement in Monitoring
Compliance and Enforcement in Europe." (1998) 13 No_ 6 NAAG Nat1 Envtl. Enfoocemen~J_32
273 Artide4
27-l Acide 5
275 According to the definirion article~ environmental information covetS an.y information in written, visu~
aural dectronic or an.y other maœrial foan on:

a) the statc: ofthe eIements ofthe environmenrsum as air atmosphere •wa~ soi4 Ian~ Iandscape and
nitruraI sites biological di.vetsity and its components. indudinggenetically modified organisms and the
interaction among mese eIements.

b) Factors sud as substances energy, noise radiation,. and aetivit:ies or measures incIudingpolicy and
IegisIariou, Iikely to affect the eIemems ofthe environment in (a) and the cost-benefit and economic
analyses and assomptions used in en.vironmental decisïon making

c) The state ofhuman. health and safety, cultumI sires and buiIt sttoetures~ in as much.. as mer may he
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equally to natural and .Iegal persons with public responsibilities for the environment and makes

aliowances for the denial of access to information in cases of protection of intemational relations~

national defence or public security~ confidentiality of commercial and industrial. information276

However, it provides that denia1 ofaccess shall he interpreted strictly taking ioto account the public

interest served by the disclosure and whether the information relates to emissions into the

environment.

The con~entionaddresses the issue ofpublic participation by establishingan eIaborate setofprocedural

mIes to he followed by aumorities while making decisions to authorize certain aetivities. However as

far as public participation in policy and lawmaking is concemed~ the provisions of the convention are

rather Iimited Ieaving it to the parties to determine the scope of the public to be consulted.

The scope ofaccess to environmental justice addresses hasically the right oflegal redress and the right

to file genuinely public interest litigation in relation to access to information and the public participation

in environmental matters provisions. Provisions guarantee that members of the public should have

access to administrative or judicial procedures to challenge aets and!or omissions by private persons

and public authorities~which contravene national environmentai law.277 The convention aIso requires

parties to establish mechanisms to remove financial and other barriers to access to justîce.278

Sorne have regarded this fle.~bility as an avenue for governments to restriet access to information it

hoIds which may be crucial in decision-making. However~even among the developedworld~ concems

about the convention~sweight remain due to the non-participation ofCanadaand the United States.279

Wbereas public participation is considered to be one ofthe least developed means for pollution control

in the international conte."tt,280 the introduction of a plethora of legaI provisions ensuring public

participatio~ nationa.Ily or intemationaIly will serve little purpose as long as neither the public nor

affected br the state ofthe elements ofthe environment,. orthrough these elements b.y the filctots~

acti.vities or measures refetœd to in (b).
276 A.tticle 4(3) provides the comprehensive listing ofthe circ:umstance uoderwhich access t ïnfoanation may
be denied.
277 A.tticle 9(3}
278 Article 9(5)
279 ibid
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public officiaIs see the need forit281 Most efforts to mise awareness oEthe potentialbenet1ts ofpublic

participation are direeted towards the public or in their stead, NGOs. However:J the vast majority of

public otbciaIs charged with. environmentaI protection need to appreciate the importance ofmaking

room for public input in the decision making process.

In this chapter, 1 have established that human rights principles contribute to the realiza.tion of

sustainable developmentwhen ernployed in environmental protectiongenerally, and in ElA particularly.

This is through the civil right of public participation in environmentaI decision-making which is

~arnnteed by an effective ElA process. 1 discussed the relationship between human rights concepts

and environmental protection and made the connection by e.~poundingthemodalities intticacies and

benet"its of public participation in environmentaI decision-makingand ElA particuIarly. r aIso briefly

mentioned the intemationallegal regime for public participation in EL.-\, which unfottunately leaves the

deve10ping nations of the worid out ofthe scope ofapplication. The point made in this chapter is to

e-'\:plain that in addition to its integration principles, the public participation pillarofElA contributes to

sustainable development that is by guaranteeing human rights and good governance objectives.

280 J-Ebbesso~ SltJmrnore 28
281 J.Caddyy "Thblîc Participation in Environmental Decision Makingin Central Europe" NQ1Is!etterofthe
Working Group on EltlJirrmmortl.1lS/IItfiu,. Issue 16, FaIT. 1996 at2
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PART TWO: ENVIRONMENTAL IMl'ACf~ASSESSMENT IN
DEVELOPING COUNTRIES

The overnIl message ofthe tirst part ofthis thesis has been to identify the meaning and workability of

the concept ofsustainable development as seen wough the environmental impact assessment lens.

Part Il will take mis e.umination a little further by putting particular focus on the meaning 0 f the

concept for the sauthem developing countries ofthe world:J especially in light ofthe nowabandaned

stnlggie for equity in a. New International Economie Order. The issue to be discussed is whether the

concept 0 f sustainable development generallY:J as variously interpreted and particuladyas interpreted in

this thesis:J satisfies the sentiments behind the desire for a New International Economie Order:J and

what raIe if anY:J do enviranmental impact assessments have to play in this meaning of sustainable

development for developingcountries~Itis in this conte.ûthatasnldy ofthe develapingcountries:J take

on the environmental impact assessment movernent is usef'U4 that is:J regarding the realization ofequity

beroreen the north and the south and the patential for sustainable development.

CHAPTER FOUR: THE IMPACf OF ENVIRONMENTAL IMPACT
ASSESSMENTS ON THE SUSTAINABLE DEVELOPMENT OF
DEVELOPThIG COUNTRIES.

Chapter one addressed the reasons for the standoff between develaped and developing countries

regarding the obligation foc environmental conservation, and thesewere rooted in the anxieties felt by

the developing countries that theywould be denied the fruits ofeconomic development ifthey chose

to follow the environmental conservation route. The concept ofsustainable development seemingly

addresses these an.....aeties throu~ its operationaI principle of integrating environmental and

developmentai objectives by among others:J the use of the EIA technique. This chapter:J which. aIso

forms part!Wo ofthe thesis:J analyses the real impact of this EIA technique on deveIoping eountries:J

parriculady în Iight of their development priorities:J and generaIIY:t their aspirations for sustainable

development:.
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F1rStly~ the chapter e.'1llores the opportunities that EIAs provide for the rea.lization of eco-centrie

economic development in developingcountries. The discussion then shifts to the flip side ofthe coin,

that is.. by analyzingwhy developing countries stilllag far behind their-developed country caunterparts

in the use of ELt\s. Further analysis is made of the impact of the EL;\-development assistance

connecrion for developing countries and its real meaning for sustainable development in thase

countries. The chapterwill aIso include a comment on the realities ofpublic participation in the EIA

process in developing countries. The objective of part t\Vo and chapter four of the thesis is to

e.......~polate that even though EL-\. is a useful sttategy and provides significant opportunities for

achieving sustainable development, its contnbution to the realization of this goal, particularly on the

global plain is likely to be minimal in its present form because ofthe developing country question.

4.1 Opponunities for Developing Countries in Environmental Impact Assessment.

4.1.1 Integrating Environment and Development Concems

The issue of paramount importance in the Nom-South debate over environmental conservation was

the developing countriest worry that their quest for economic development and solutions to poverty

would be constrained by environmental conservation policies. The principle of integration of

environmental and developmental objectives addresses this problem in that it emphasizes that

economic development and environmental consciousness are mutually supportive and that they must

go hand in hand for sustainability to prevail. Thus~ the greatest opportunity for developing countries is

to operntionalize the principle ofintegration through the use ofElA. As earlier define~EL;\ enables

the review of the impacts of development acrivity on the environment in order that the best

alternatives are chosen and adverse impacts mitigated. In this way, ideally only those development

aetivities that are environmentally feasihle are undertaken while maintaining ecological integrity. EL.o\is

therefore a useful sttategy that developing countries could use to reaIize economic deveIopmentwhile

maintaining the integrity oftheir natural resource bases.

Relatedly~ EL'\. provides an important opportunity for the acquisition by decision-makers, ofa cIear

understanding of the relationship between the economy, society and the environment and offers

positive measures of harmonizing these reIarionships.282 Traditional patterns of development

282 Geping. <The RaIe ofEnvironmental ImpacrAssessmentin Economie DeveIopmenr~in A.. KBiswas~
Qu Geping (eds) EmfrrJ1UI1UltalImpocrArsa.rJflOltfor DeveliJping Coll1ltrW. VoL19 Natutal Resomces and the
Environment Series~{London: Tycooly International, 1987),219 at221

70



•

•

emphasized immediate and direct eeonomic returns with little regard forenvironmental protectionwith

the inevitable result ofpollution and environmental damageEIAs provide an opportunity for changing

this pattern in developing eountries by eoordinating the development of the eeonomy and the

environment by reeoncilingeeonomic eoneems and environmental eonsiderations~Through carrying

out EL!\s~ people deepen theirunderstanding ofthe mutually interdependent relationship between the

biologicaI habitat and human eeonomic activities and this awareness enables polieies geared at a

proportionate relationship between human activities and the natural resouree base~ which is an

important benchmark. for sustainable development.283

One of the biggest eonstraints to environmental management in developing countries is the lack of

important baseline data on the structure and functioning of important ecosystems vis-a-vis social

systems284 especially in the cont~'\.~of devising appropriate environmental protection polides and

implementing sound scientific management~ Through its technical procedures,. ElA. provides an

oppottuniry for information gathering, collaringand storage to guide decision makingfor parrlcularand

future project5 and for strengthening environmental planning and management~

As discussed in the previous chapter, the opportunity that EL;\. provides for public participation and

involvement oflocal communities in decision makingand the benefits assoeiated with this îs good for

the rea1ization ofgood governance objectives. rvrany devdopingcountries are coming under incr~ed

scrutiny and pressure to observe good govemance policies and adopting EIA.s, as an environmental

management tool certainlywill help them alongin this direction

4.1.2. The Expanded Definition orthe Environment.
One:: signitïcant opporrunity that ElA can offer developing countries derives from the broadening

definition ofthe ~environmenr.Previously~the term cenvironment' was usedwithout much th0 ughtfor

its implications. ft simply meant the biophysieaI surroundings excluding the human beings and their­

construeted habitat.285 The term Cenvironmenr then embodied the worldview ofa human species set

aparr from its living habitat. Increasingly~however, the perceived guIfbetween human beings and the

283 ibidat "''''0
284- R. Bisse~ cTIevising an Effective Environmental Impact Assessment System for a DeveIopîng Country:
The Case 0 f the Turks and Caicos Islands" in Biswas & AguwaIa. (eds) Sltpra note 2 at 215
285 S. HoItz~ <CS1.vironmentaI Assessment and Sustainable DeveIopment: Exploàngthe ReJationship" inJacobs
& Sadler (eds) sI/pra note 77 at 96
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biosphere is disappearingand human beings are nowrecognized as part ofthe biosphere. This change

in perception is reflected in the newer definitions 0 f the environmen4 which e..'"'\:plicitly Ü1cludescul~

social and economic concems in discussions about the environment.286 Accordingly, therefore, in

considering environmental impacts, the tenn ~environment'should be broacily interpreted to include

the aggregate ofall the e..'\.~emalconditions and influences that affect the life and development ofail

forros of organisms287. Living species and their physical environments must be recognized as

interconnected and it is important to foeus on the interaction between these different subsystems and

how they respond to stresses resulting from human activity. This is particuIarly important because itwill

engender consideration of the ecosystem in its entirety rather than the individual components within

the ecosystem.288 Thus a consideration of the ~environmenttmust he within the perspective of the

environment as an ecosystem. Gilpin provides a checklist of thirteen elements that are ingredients of

the word 'environment' as rcflected in most nationallegislation.289 These include natura! resources

including air, land and water; social, economic and cultural circumstances; identified natura! assets such

as natura! beauty, outlooks and scenic routes; identified rnstorical heritage assets; identified culturaland

religion assets; public health charaeteristics and aesthetic assets. The implication of the widening

perception is favorable to deveIoping countries many ofwhich place significant importance on the

cultural and spiritual values of their communities and natura! resources. For instance, one significant

bottleneck to AES Nile power, an independent US power company that is set to consttuet a dam on

the Bujagali Falls along the White Nile is in regard to culture, traditional religion and cosmology.290

The ELf\. for the projeet did not: take ioto account the cultural significance ofthe falls and the spiritual

importance ofthe livingBujagali, the spiritual medium and caretakerofthe fàlls.291This created tension

286 For instance, the Canadian caucus ofenvironmcntal groups patticipating in the Cedera! Environmental
....\ssessment Review Process review stated in their position paper that the 'environmental· must he defined
hroadly to include hiopnysî~socio-economic, spiritual and cultual eIements and their inrea.ctions. See Holtz
ibid.
287 V. Macha and R- Makaramba, "The Development and Hannonization ofEIA ReguIations- Tanzania
Country Report» in The D~Iop11Jmt tmd Ht11'11JoniZfZlioll ofEIA &gulatio1U. slfjJro nore 69 at 53
288 J. Bnmee & S. Toope" jupnrnote 137 at 55
289 .f!L GiIpïn Em.inJ1U11otIol ImpactAsse.fj11Jmt: Ûltting Etigeftr the 21.rt Cmtmy. jrqmznore164 at 2
290 S. Frankland, "Empty Promises Bougltt Bujagali Dam. Support" sourced at WWW.IDopitor;co ug ntpra note
261
291 Varions rituals, some ofwhich are reportedIy done at BujagaIi Falls. precede the installation. oftraditional
mIers in mat region ofUganda.. See the NationalAssociation ofProressionalEnvironmentalists (NAPE) Report
ofthe Proposed Bujagali Power DeveIopment Projea;. Report ofthe on the spot assessment done on Sunday
Febroa.ry 28~ 1999. accessed on WW'W ngapda cg gg/bgjaga1i/nape œpon htm (date accessed: Oaoher 4,2000)
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between the AES Nile Power on the one hand and BujagaIland the surrounding communities on the

other~ for whom the construction ofthe Dam on the fall was tantamount to invoking thewrath ofthe

gods. The communities were particularly concerned as to how their culturewould be compensated292

Suggestions by i\ES Nile powerto relocate the spirits were scoffed at because as one commentatorso

aptly put i~

from an anwopological perspective~ the cultural association with the &lIs cannot simply be
moved ta another place ... a shrine is oot comparable to a churc:h- Relocation is a western.
solution to an. issue rooted in a non-westem system ofbelieE293

Efforts to compensate Bujagali for the shrines have to date come to naught since at this point in time~

rhere is no cultural precedent for the relocation of spirits or the compensation of shrines in any of

Uganda's cultures.

This particular projeet came under a lot ofpublic criticism and opposition aIso because ofthe sheer

beauty of the Falls that will be lost when the falls are inundated by the dam. Perhaps if the developer

had from the outset addressed the impacts on the cultural and aesthetic significance ofthe dam~ there

might have been a smoother process ofprojeet implementation. Therefore, evaluation ofthe impacts

ro the environment in its wider sense engenders more holistic and wholesome ElA process and

ultimarely, more environmentally sound and acceptable processes ofeconomic development..

4..1.3 Greater Goal ofSustainable: Development..
Accordingly therefore~ largue that the struggle for sustainable development as envisaged in this thesis

cau be greatly aided by the adoption ofthe EIA technique in environmental planningand management

by developing countries~ in that EL.'\. will ensure that present economic development and poverty

~ùleviarionneeds ofthe worIds~poor, mos! ofwhom live in developing countries will he met through

the encouragement ofenvironmentally sound developmentaetivities. This aIso guarantees that future

generarions will inherit an ecological system. whose integrity has not heen eroded by present

developrnenr activities. The one Ioophole in this equation however lies in the financial baggage that

cornes with ELt\.. As noted in chapter- one, the problems ofdeveloping countries are exacerbated bythe

indebtedness in which mos! of these countries wallow. In thïs conte..~ the ElA development

assîstance arnmged marriage spelIs further doom for the realization ofreal sustainable development in

these countries.

292 ibid.
293 Frankland, J7tpra note 261
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4.2 Implications of the Nexus Between ElA and Development Assistance OD Sustainable
Development ofDeveloping Counmes.

It has been asserted that oneway that developed countries cm address the environmental problems in

the developing countries is to ensure mat development projeets started as part oftechnology transfer

pa.y greater heed to the environment and that a major element in this endeavor is to carry out proper

environmental impact assessments ofaIl programs and projeets which may affect the environment.294

Similarly Agenda 21 cal~s upon, inter (Jau, multilateral development banks (MDBs) to ensure that

development funding "contribute to economic growth, social development and environmental

protection in the conte.'\.-r ofsustainable developmenr'.295 Therefore, in the effortto complywith then­

sustainable development, mandates, or to ensure that that their development assistance is

environmentally sound, multilateral lending agencies and other development assistance agencies are

increasingly insisting on environmental impact assessment for their development projeets. \Vhile this is

an ingenious strategy forensuringgreaterconsciousness to sustainabledevelopmentobjeetives, itdoes

not come unencumbered.

4.2.1 on the Intended Role ofElA and Increased Indebtedness.

Perhaps its greatest"weakness as earlier menrioned lies in the risk mat EL;\. may be perceived more as a

procedurnl obstacle, easily overcomeable, that stands in the way of the acquisition of aid, thereby

encouraging the 50 called '~sweetheart assessments". However, relatedly, its real danger lies in the

implications it has on the increases in Third World debt. Certainly, the primary reason for the ELJ\

partnership ~~th deveIopment assistance is to engender a process of development that conforms to

ecologicù integrity for the benefit ot: and to be enjoyed by both. presentand future generations. Itmay

be argued.. in this conte.~ that higher debt may be the price ta pay for such eco-centric development,

however.. the realities of the levels ofThird World debt and its effect on Third WorId economies and

poverry render this argument ramer theoretical. By end of1995 aIone,. developing countries awed

sorne 52067.7 billion to banks and international lending institutions.296 In 1998, Sub-Saharan Africa

294 P W ranmer. c~vironmentalImpact Assessment ofDeveIopment Projeets: Experiences for N ordic Aïd".
in B~"WaS and AgarwaIa, (eds) Iupra note 2 at 168
295 see Programme for the Further Implementation ofAgenda 21, GA Res. 5-19/2, UN GAOR 19th spec
Sess.,. Annex (1997) reprinted in (1997) 36 I.LM 1639 quoted by G. Rand!,- "The Legal. Mandate ofMuItiIateral
o eveIopment Banks as .Agents ForChange Towards SustainabIe DeveIopmentn (1998) 92~ J,. Ind L 642­
296 Wocld Bank, WocldDebtTabIes 1996 Exttaetsat5WashingtonD.Csoua:ed from
www·worldhaole mg/hw' / rsq,b {WDT95E'!'{G lenglish pdE (Dare accessed:Januaq 31,. 2001)•
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alone owed $176 billion, 96% ofwmch was owed to officiai creditors297 and the debtto GNP ratio­

the doUar value of outstanding and long-term debt as a perceiltage of GNP- is nearly 40% in the

developingworld and as high as 80% in the poorestAfrican nations.298 Whereas Agenda21 caIled for

a doubling of overseas development assistance to SI25 billion a year for ten yea.rs299, traditional

development assistance and the correspondingindebtedness is incceasingly beingviewed as a yoke that

developing countries will continue to bear and which will invariably be inherited by future generations~

4.2.2 on Increased Corruption
Furthermore, developmentassisrance is increasingly being criticized for fuellingcomJption in thatwhile

the donorparty may not be invoived in the graft, theaid is siphoned offbycorruptofficialsin recipient

nations,300 or otherwise mismanaged, misuse which goes undeteeted due to Inadequate checks and

balances and limited adherence to measures intended to promoteaccountahilityand transparency.301

Corruption in the use ofdevelopment assistance funds not ooly undermines the utility ofsuch funds

but aIso erodes support for aid, both in the countries providing the assistance and to a lesser e."~en~

those receiving the aid.302 Although the direct cost 0 f corruption may he high in terms oElost revenue

or funds diverted From their intended use, the indirect costs in terms of economic distortions,

inefficiencies and waste resuIting from corrupt practices are more problematic over the long-tenn and

aisa more dittlcult to address. Particularly in the Third World, the social and economic costs of

corruption disproportionately affect the poor, who not only suffer from the Iack of services and

efficientgovernmen4 butwho are aIso powerless to resist the demands ofcorruptofficials, and thecost

1S not just monetary. For instance, between 1970 and 1985, Uganda's wilcllife was virtually decimated

partly as a result of collusion between corrupt game warders~ military personnel, poachers and

international dealers.303 A similarsituation happened in the DemocratieRepuhlieofCongo304. These

particular e.-<amples aIso show how corruption may affect the environmentand more so how this status

297 W·orld Bank Global DeveIopment Fmance 1999 Washington D. C sourced at
wroYwgrldbank ocipm.::pr rn-/gdf92 /afrj'ça pdf(dare accessed:]anuary 31,2001)
298 G.CBt:yner~ ccrmplementingGlobal Envïronmental Agreements in the DeveIoping WoddU (1997) ColoJ­
[nrl EnvtL. L& pory~ 109
299 Agmdo 21~ srtpru note 64 Chap 33, Para 33.18
300 Bt:yner~srtprgnote 298 at 112
301 Global Coalition On Afiic~Policy Forom ccComlptïon and DeveIopment in Africa."
GCA/PF/N2!11!1997 November 1997 at 9 sourced www;gg-gna Q~/r.pfdQç97htm (date accessed:January
25~ 2001)
302 ibid.
303 Global Coalition on Africa, sJtpranote 301 at Il
304- ibid.
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quo does not augurwell for sustainabIe development.. However~ the problem. lies not in the provision

of the aid, pet" J'e bu~ really in the absence of national institutions ofgovemance~and political will in

many developing countries tha~are committed to decisively tackling the problem ofcorruption. While

corruption in Third World countries may not be direetly linked to the EIA-partnership with

development assistance, ElA may arguably have an indirect effect on boosting corruption in that more

assistance funds will normally be providedwhen ELAs ofthe concerned projecrs are condueted. ~fore

relatedly, however, corruption in the ElA. process, that is the delibera.te overlooking of dangerous

environmenta! impacts infIuenced by monetarygain, has dire consequences on the integrityofthe EIA

process or ultimately, on the preservation ofecological integrity.

4.2.3 on the Perceived Loss ofSovereignty

The EL;\. conditionality in development assistance projeets has aIso been criticized as potentially or

actually infringing on the sovereignty of recipient deve10ping countries305 in that the recipients will

often structure or moclify their development policies and priorities in response ta the suggestions and

requirements ofthe assistance provider306. Clearly itmay beargued thatthis should not be perceived

as a problem since the interventions that might cause a restriction in sovereignry for deve10ping

countries are for a good cause, that of engendering better environmental management. However, it

should be kept in mind that a major concern for deveioping southern countries both in the debates

over a Ne\v International Economie Order and for equity in the international environmentaI arena,

centered around the disparity between North and South in internationallaw and such intervention

undermine any efforts at realizing the much sought after equity in international relations.

4.2.4 on Sustainable Development oCDeveloping Countries•

.-\spiratians for- sustainable development as identified in this thesis include the elimination ofpoverty,

the improvement in the needs and welfare oftheworlds7 poor, the realization ofequity between and

within generntions, aIl of this while maintaining ecological integrity_ Accordingly, therefore~ the EIA­

development assistance relationship seemingly spells doom for these aspirations in that the debt

question encourages inequity between the present generations, as financial payments continue ta be

made ta the North from the Sauth in the foon ofdebt payments, and transfers a burden to future

305 C KIein-ChesivoÏr,. cCAvoiding EnvironmentaI Injury: The Case for Widespread Use OfEnvironmental
[mpacr :\ssessments in International Development Projee:ts." (1990) 15 Va-Joumal ofInd Law 517 at 528
306 This parricuIa.r reason accounts for mucn ofthe criticism Ieveled against the conclitionalities imposed by the
Structural Adjustment Programmes (SAPs) ofthe Bretton Woods institutions•
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generations~which will be bound ta pay offthe debts inCUtted for eco-centric development by present

generations. Corruption skews economies against the poor, deepens pov~ and e.xacerbates

inequalities,307 and the ELJ\ conditionality in development assistance is relevant to sustainable

development because it perpetuates inequality betw'een the Northern countries~which are the aid

providers and the Southern countries, wruch are the recipients, all of which are a state of affairs

reminiscent ofthose that mottvated the atternpt at a New International Economie Order. Thus, on the

basis of the above~ while ecological integrity may be promoted under development assistance

~--rnngements, it is difficult to see how the other aspirations for sustainable developmentwill be realized

under the same arrangement.

4.3 Limited value ofEIAs in Developing Countries

EL-\s can be used for two principal funcrions, as a decision making instrument to decirle upon the

acceptability ofa project based on its environmental costs and as a planning tool ta minimize adverse

impacts caused by a project.308 However, the practical use of ELJ\ in Many developing countries

creates the impression that the Mere concluctofEL~ is considered enough evidence ofenvironmental

consciousness rather than a means to better environmental management. Wernercites the examples of

Thailand and the Philippines, tw'o Asian countries that have the longest e.~periencewith ElA, showing

that as of 1992, out ofseveral thousand impact statements, processed during the past decade, not one

single project was denied clearance for environmental reasons309and apparently this means thatthese

countries used ELt\s to merely legitimize development projeets. Other writers coneur that often in

deveIoping countries, impact assessment is seen as a way ofjustifying development ratherthan reducing

environmental problems and ma.~zingbenefits.310 The same impression is however increasingly

being created by sorne in the Ugandan business community who on being challenged on the

environmental consequences oftheir projeets argue thatatterall an environmentaI impaetassessment

had been prepared and approved by the National Environmental Management Authority, the

regulatory authonty-. A case in point is the recent standoff between environmental groups and the

company construeting a hoteI complex in possihly the largest wetland in Kampala- The company

307J Githongo. E..'\:ecutive Director T ransparency International Keny~ cc Corruption as a Problem in the
Developing WorId: Effeets on the Economy and Mocùe" Presentation atthe seminar on coauption and
development: cooperation heId by the Govemment ofFmlan~May 2000 soun:ed at
www tljJo"parCiPÇf defdQQlmenp;{spa:ches'iithppgo hnnl. (Date accessed:January 4,2001)
308 G Werner, slf/m:rnote 91 at 19
309ibitL
310 C.J Barrow, Slfpranote 90 at 197
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consistently argued that they had prepared an Environmental ImpactStatemen4 which was presented

ta and appI:'oved by the regulatory authority. Itdid not seem ta matter ta them that nevertheless~their

project would I:'eclairÎ1. one of Kampal~s last remaining wetlands and green spaces or even severely

disrupt the water drainage funetions that this wetland was important for. The faet that they had

prepared an Environmental Impact Statement was supposed ta silence aIl protest.311 Perhaps the

decision-making authority shares the blame in this case for approving the project despite the glaring

adverse environmental consequences and in light ofthe public outcry.

E.xamples such as these indicate that perhaps in developing countries, the importance ofEIAs is more

in faciliraring or legitimizing development that in better environmental management for which it is

intended. In this sense, EL.-\ is considered more an end rather than a means312 aras a 'paper tiger in

Thar "an action is proposed, designs are made, an environmental report is written to justifY the designs,

the report is fiIed away and the action proceeds as originally envisaged.n 313

4.3.1 Foreign Technology

Environmental impact assessment is a process that was conceived and borne in the National

Environmental Policy Act of the United States and therefrom, spread·to the rest of the world. The

EL-\ procedure as it is presently used comprises a set ofstandardized procedures ofscreenin~scopin~

impact statement preparation, review and final decision314and it is in this form that it has been

imporred into devdoping countries which must adopt it as such to 'fit in' with the rest ofthe worId.

However, the issue is whether a system designed in a developed country for cÏrcumsrances peculiar ta

developed countries is appropriate in developing countries. WhiIe it is true that, judging from the

present frngility of the environment, developing countries cannat afford to make the same mistakes

made by the developed countries, ironically~ it is more so that technology rransferred from

industrialized countries and adopted in developingcountrieswithotttrnodification on a ctrial and error

basis increases the likelihood of mistakes or will simply not work as weil as e.."\.~eeted. In the ElA

conte.~ the procedures that comprise what 1s now known as ElA are technical often scientific

procedUI:'es that require formaily ttained personnel to carry them out. Needless ta say that it 15 otten

311 The ErS for this patticular project is being judiciaI1y challenged by a local environmental NGO (Advocates
Coalition on Environmenr and DeveIopment (ACODE)~which fiIed a cIass action. againttthe company~
312 Wemer,. m'Pra note 308 ar 18-19
313Y Ahmad & G.K Sammy (eds) nrprt:T note 78 at 8
314 Wemet; sl~ranote 308 ar 17
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e..~l'atriate consultants who carry them out. This presents a double edged sword to deveIoping

countries wruch remain dependent on the North for 'know-how' in the fOrIn of consultants and

training oflocal personnel and correspondingly bear the increased corts ofengaging consultants. It is

aIso partIy for this reason that the cost of conducting ElA is a genuine concem of many decision

makers and developers in developing countries315 In addition:t ~hile the consultants are capable and

very knowledgeable in their fields, they are onen lacking in e.......l'erience oflocal circumstances and the

traditions of the locality under study.316 The Bujagali e.umple cited before attests to this.

4.3.2 Little Political Priority

The little value accorded to ELA in many developing countries is a reflecrion of the lack of poIitieal

priority accorded to the environment in general317 This lack of political will 15 allied to the

environmenr versus development debate. Many poritieal leaders are concerned with the poverty

.ùleviation and improvement in socio-economic weIfare and still regard environmental protection

sentiments as unweicome dettaetors of their goals. Therefore, while environmental officials and

academics might appreciate the relationship between rational sustainable environmental management

.md Iong-terrn economic developmen~the politicians mightnot be so enthusiastic and these issues will

nor be effecriveIy represented poIitically318 The resuIt too is that due to the lack ofinterest on the part

of the politicians, the public will not be exposed to these issues as well as they should and any

discussion of the issues is considered ofacademic intere.e;t only. For these reasons, as Rayner noted,

For the third world, EIA remains at best a Band Aid to mitigate the worst consequences ofrapid
industrial development because Ît is wealth not IegisIation that Jeads to indigenous demands for
cIe-.m energy~ stable populations and 5tewardship ofland and waœr.319

N evertheIess~ the faet that a~ least ELJ\. forms part of policy and Legislation in many deveIoping

countries is an indication ofa wilIingness to take advantage ofits environmental protection attnbutes.

4.4 The Rea1ity oCPublic Participation in EnvironmentalImpaetAssessmentinDeveloping
Countries. .

1t has already be~ discussed how the ELJ\. process encourages and facilitating public participation in

315 Ahmad & Sammy~ l1tprr.Jnote 313 at 6
316 Barrow. supra. note 90 at 191; mat a joke is often told in Uganda ofa consultant who œcommended
different action stIategies for the winter and summer seasonsl
317 c. Wood. " Environmental Impact Assessment in DeveIoping Countriesn in Emiro1lJ'ltmtd[ImpactAsSe.fSmOll:

.rI Comparat'iv!! &tien', supra note 180 at 301
318 ibid aL 302
319 S. Rayner,. <crnttoduction: The InœmationaIInfluence ofNEPAn inHiIdebrand and Cannon (eds)
Emfro1lJ'l1mta!AJlagm. The NEPA ExpmOlCL. (Boa. Raton FI-: Lewis,. 1993),. quored in Wood, ibitL
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environmental decision-makin~ and the positive implications that this attnbute has for good

govemance. Similarly~ effective publie participation is crucial in order to promote efficient EL"­

systems~ sinee the projeet recipients are best placed to contnbute ta the assessment process. However~

in the deve10ping eountry eonte.'tt, issues arise as to whether the nature ofpublie participation is that

'\vhich is appropnate for developing country ELA. systems. SpecificaIly~issues arise regardingthe raIe of

non- govemmental organizations (NGOs)~ the utiIity ofpublic hearings and the question ofaccess to

information.

4.4.1 Non-Govemmental Organizations

Non-Govemmental organizations (NGOs) both international and Ia~have come to prominence in

the global community for the roles they have played in advancing many global concems~ including

human rights and environment issues. NGOs wield significant influence because they refleet the great

masses of civil society and are able to organize at the grass root leve1.320 SuddenIy, the previously

voiceless masses cao voiee their opinions on issues important ta them. For e.~ple~ W_.AJ-ILI~ an

Indonesian NGO~ was perrnitted by the Supreme Court of Indonesia to file a eomplaint against

President Suharto for his alleged diversion ofnearly $200 million designated for reforestation projeers

to a budding aircraft industry.321 NGOs also provide technical expertise to govemments and

international organizations and this is re.fleeted in the partnerships they have with virtually all the

significant international organizations such as the United Nations and the WorId Bank.

ln the deveIoping countries, NGOs have taken up the provision of many social services that are

traditionaIlya responsibility ofthe state butwhich, due to poIitical upheavals, civil strife and the effeets

of austere snucruraI adjustmenr, the state no longer has the capacity ta provide. Not surprisingly

therefore~ that the environmental conservation movement in the South is fuelled by NGOs.

ln the EL'\. conte.'\."L, the presence and influence ofNGOs is manttested in publie participation. For

instance~the World Bank. Operational Directive requires that decision-makingadopta consultative mIe

involving affecred groups and local NGOs.322 However, experience shows that it is usually the NGOs

320 S. A1-Juri~ "Pa.rticipatory DeveIopment and the NGOs: A. Look at the World Bank." ntpra note 246 at 173
321 ibid at 176-177
322 Wodd Bank,. Emiro1UllentolAsse.fsmmt; OpenztionolDim:titJe4.01 supra. note 152 at15; see K Gtay~ supra. note
153
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as opposed to community representatives~who participate in the consultative process.323 In the

Centrnl. and Eastern Europe Countries, NGOs are playinga criticaI. role both in advocatingthe neecl for

reforms and in proactively establishing new practices in public participation. In the Czech Republic; a

case study of the Rajcherov Recreational Park revealed the significant influence oftwo Czech NGOs~

The Czech Public Environmental Assessment Center (pE-AC) and the Center for Community Work

(CC\V) in promoting public debate about the proposed development by organizing parallel public

participation hearings aIongside the formai EIA process.324 It has also been opined that public

hearings are often heid in capital cines to ensure NGO input.325

The strongest advantage ofNGO participation in the ELA process lies in the empowerment oflocal

grass root communities, which are given a voice and int1uence to make themselves heard. The

strongest disadvantage lies in the viewpoint heid by sorne that, quoting a commentatorwriting in the

African conte......4 their continued cise and influence over civtl society is representative of the current

epoch which is characterized by re-colonization through the IMF, Warid Bank and western NGOs326

and that therefor~ their perceived advantages should be taken with the proverbial pinch ofsalt.

4.4.2 Public Hearings
[n a typieaI public hearin~ there are often two e......1reme sides, the projeet proponent or developer on

the one hand and the environmentalists, whether in form of a govemment department, a NGO or

academics, on the other. The so-called recipient or vietims ofthe development project e.g.~ the local

communities that are ta be resettled when their land is inundated by a hydropower reservoÏr, or the

beneficiaries 0 f increased e1eetricity output are not invoIved.327 In the public hearing conceming the

use ofChemicals for the Eradication ofthe Water Hyacinth on Lake Victoria held in Kampala in 1998,.

the proponents were the National Environmentai Management Authority and the Ministty of

Agriculture,. .Animal Industty and Fisheries. The caccusers~comprised Iargely members ofthe academic

and scienti..fic community. Significantlyabsen~weresignificantmembers/players in theecosyst~!hat

323 C~ Cook & P. Donnelly-Roark, ''Public Participation in Environmental Assessments in Africa" in R.
GoodIand & V. Edmundson (eds) EmironmmtalAsse.rsmmtamiD~mmt, 1994 at 84" 90-91
324- For a fulIer discussion ofParaIIel Public Participation (pPp) sec T. Rïchardso~J. Dus~& P.Jincù:o~
'CParalIeI Public Participation: An Answer to Inettia. in Decision-Making." (1998) 18 EnvironmentnI Impact
Assessment ~ew,.201-216
325 Gmy,. sllpra note 153 at 113
326 T. Abdul Raheem, cermpacrofAngeIs" S1~note243at20
32.ï N.C Thanh and D.M Tam,. "Environmental Protection and Developmem: How to Achieve- a. BaIancc:?"' in.
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is,. of the tlShing community whose livelihoods were at stake" both. by the continued presence ofthe

waterweed on the Lake and by the suggested use ofthe chemicaIs to desrroy the weed.

In addition, public hearings, as a sole method ofpublic consultation or involvement, does nottake ioto

accoun t local decision making techniques, perhaps involvingcommunity elders and opinion leaders, or

cultural die:tates that discourage public appearances or e.~ressionbywomen and other disadvantaged

groups. In a mtÙti-culturai and Iinguistic settin& communiries that are illiterate in the medium of

communication at the hearingwilI be left out ofthe process. AIl these are attttbutes peculiar to many

developing countries and which correspondingly impact on the usefulness of public participation

techniques commonly used in the EIA process.

4.4.3 Access to Information.

Effective public participation requires easy access to and availability ofdata. ln contrast to developed

countrÏes, availability of infonnation and background data in deve10ping countries ls limited. This 15

largeLy- due to the poor data retrieval and management systems, inter­

ministeriai/departmental/institutional rivalries on roles and the unnecessary classification of data as

secret or confidential.328 As a resuIt, public involvement strategies are more ofa lea.ming opportunÏty

for the public man theyare an advocacy,. lobbying orconsultative opportunity. This significantly diIutes

the value of public participation in the EL!\. process in deve10ping countties.

This chapter has presented the alternative view ofenvironmental impact assessment as a strategy for

global sustainable development by focusingon the deve1opingcountries' take on the concept. ]udging

from the above analyses, it is apparent that perspectives on environmental impact assessment differ

across the board between the developed and deve10ping countries. This however is not surprising due

to the development gap between the!Wo parts oftheworld and correspondingly, is aref1ection oftheir

dissimilar priorities. But pemaps, most imponantly, the recognition that ofthe importance ofEL.-\. in

integrating environmentaI considerations in deve10pment plans, policies and projeets, which. is central

to sustainable development, has been realized in the South and what is necessary is the adjusttnent of

the application ofthe concept to address the concems !hatare pertinent to developing countries and

the adaptation of the concept to circu.mstances that are pecuIiar to these countries.

B~'"Was& ...'\garwa.Ia, SlIprg note 2 at 10
328 C- Wood,. rJlJ>ro note 180 at 305_
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS

The concept of sustainable development aims at influencing a pattern of development that will not

deplete the natura! resource base but which will improve, as a matter of priority, the welfare of

standards of living of the wodds t poor. In the conte.'tt of developing countries, this thesis has

considered the concept of sustainable development tO require the linkage of economic and

environmental action plans in order to reetify the problems ofpoverty and underdevelopmentwhile

minimising resOllrce depletion and cultural clisroption. Included within the poverty specrrum for

deve10ping countries are the problems ofthe ever-increasingThird World debt, minimal standards of

rransparency and accounrability and corruption. In addition, the concept ofsustainable development

developed as a compromise position in the standoff between the North and the South over

responsibiliries for environmental degradation and the correspondingobligations forconservanon.This

chapter ,"vin summarise the content ofthe main chapters ofthe work, which scrutinizes the utility of

Environmental Impact i\ssessments as a strategy for the attainrnent ofglobal sustainable development,

and will state the deductions made from the study. The chapter will aIso provide sorne suggested

recommendations that might help in downsizing sorne ofthe problems identified in the study.

5.1 Summary ofChaptets and Deductions

The premise of this thesis has been to show how adopring the environmental planning and

management tool 0 f environmental impact assessment is a useful strategy in the effort to realize global

sustainable developmen4 that is both in the North and South, because it facilitates the integration of

the development and environmental objectives. Discussions of other attnbutes of environmental

impact assessment aIso indicate how EIA aids the realization of other aspects of sustainable

developmen~ such as transparency in decision-makin~through the involvement ofthe public in the

EL-\ process. However:t" in Iight of the clisparities in the development and international relations

between the developed and developing countries~a weIl rounded analysis is bound to reveal that EIA

does not have the same total effeet North and South. ofthe tropics and ultimately~the result ofthese

disparities imp[y on global sustainable developmen4 in that itwill not be realized in the samewayin the

developing and developed countries ofthe world.

Chapter one discussed the concept of sustainable development within the context ofNorth-South
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priorities and attitudes regarding environmental conservation~ An important emerging concern that

now pervades the international environmentallaw and policy arena is that ofequity, thatis, concems on

how to allocate future responsibilities for- environmental protection among states that are at different

levels ofeconomic development or- for- environmental justice~ The conceptofsustainable development

acknowledges these concems~d requires in its praetical implementation, an acknowledgement ofthe

different siruations ofthe developingsouthem countries iftheyare to usefully take part in international

environmental initiatives~ The praetical operation of this acknowledgement manifests itself in the

principle ofcommon but differentiated responsibiliti~,which among others, encourages the transfer

and financing ofenvironmentally sound technologies to the developing countries~ The Kjoto Protoeoita

the United Nations Framework ContJe7ltiolT on C/imate Change has established mechanisms to implement this

within the conte..xt of the dimate change regime~

In the conte..'\.~ofenvironmental impact assessmen4 which is the focus ofthis study, the principle of

common but differentiated responsibilities is implemented in the transfer to developing countries .of

the EI.:\ technique, in most cases as a conditionality to development assistance trom developed

countries and multilaterallending organizations, mch as the World Bank. Agenda. 21, the blue print for­

operationalizing the concept of sustainable developmen4 mandated this strategy.329

Another practical aspect ofthe concept ofsustainable development is the integmtion ofenvironment

and development objectives. This is based on the now accepted tenet that environment and

development are mutually supportive rather- than conflicting objectives, and that equilibrium between

them is a pre-requisite for- their- optimal existence_ The principle ofintegmtionworks on the recognition

rhar humans are justone ofthe Many citizens in the ecosystern and that for sustainability to prevail, itis

prudent for human activities geared at economic development ta be consistentwith ecological integrity~

The practical Implementation of the principle ofintegration requites, among others:t the condue! of

c::nvironmental impact assessments, and it is for this attribute thatenvironmentaI. impaetassessments are

recognized as a viablestrategy for- the realization ofsustainable development.. This is becausean EIAis

a procedure fur- an earlyevaIuation in the planning process,. effeets or- impacts ofan aetivity, whether

policy proposai or projeC4 on the environmenr,. through thegatheringofaIl relevant information from

329 '!mpra note 64 para.. 33_7 and 33-13-
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aIl stakeholders~ and the use ofthis information in forming a judgmenton whether the aetivity should

procee~ designing other posSIble alternatives to the proposed. activity:t and any necessary mitigation

arrangements that might be undertaken should the activity be approved. The primary objective ofEL-\.

is to ensure matpotential adverse impacts are foreseen and addressed or mitigated at the planningstage-

ELJ\ is, therefore a precautionary measure to ensure that development activities do notadversely affect

ecological integrity and ta ensure that ooly those aetivities that are environmentally sound are allowed

ta continue_ It is premised on the reasoning that prevention of environmental degradation is more

desirable and cheaper in the long run, than repairing environmental damage.

Chapter two rnakes an analysis ofthe factors tha"! influenced the spread ofEIA around theworld. With

regard ta developing countries, the primary point made is tha"! the spread of EIA ta developing

countries is atmbutable ta the influence of international organisations and multilateral lending

institutions. This analysis helps ta ~-plain the dynamics in international relations be~een North and

South and ho,"v they impact on sustainable developmen~in that developing countries are the recipients

ofa process designed in the North as an environmental managementtooI, which they need to adoptto

ensure that their deveIopment activities are environmental1y sound, but which, however~due to the

means by ,"vhich it is advocated, adopt the process, not for its environmental management attnbutes,

but as a means to the end ofaid acquisition. While it may be argued that for developed nations, the

end of ensuring that their development assistance is sustainabl~ justifies the rneans ofattaching the

requirement for EL~ as a conditionality to that development assistanc~ it is also arguable that this

encourages in developing countries, a lackadaisical attitude to~ as a hurdIe to aid, rather than as a

tool to lead ta the much needed sustainable development oftheir economies. The implications ofsuch

an attitude on sustainable development is serious because it is an indication that the real aspiration for

sustainable deveIopmen:t is lacking. N evertheless, the faer thatEIAs are beingcondueted in developing

countries~albeit under foreign influenc~ is encouraging because itmeans, ideally at least, that much of

the development activity going on has been sanctioned as being environmentally sound, orat the very

leas4 not potentially dangerous to the ecological ecosystern_

Chaptertwo aIso o..-plores otherimportantrattonales for theadoption ofEIAs Itnotes, interalie;thata

holistic environmentaI assessmentprocess shouId be based on the realisation thatthe environmentis an

ecosystern that comprises biogeophysica4 socio-economic,. cultural, spïritualandaesthetic eIements and
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aIl their interactions and accordingly environmental impacts, both positive and negative, should be

assessed in this conte.'tt. This point is underscored in chapter!Wo and further in chapter four which

calls for an e.,--panded definition of the environment for EL!\. purposes, particularly in developing

countries to ensure a more wholesome assessment process.

Frequent criticisms of the EL!\. process, however state that EL!\. is geared more at facilitating

development rather than environmentaI conservation because the intention ofthe process is not to

eIiminate development projects but to adopt theni with full knowledge 0 f their impacts on the

environment and with planned mitigation measures and further that since the EIA process is the

responsibility of the projett proponent, it is more likely that it will be stroetured to favor the

development projett. In otherwords, a projeet proponent cannot be impartial in so far as an objective

~lSsessmentofthe environmental impacts oftheirprojettis concemed. This particuIarpointis crucial in

~lSsessingthe utility ofEIA in reaIizing sustainable development,. because it implies that the reaI reason

for the condutt ofElAs is to facilitate developmentperse, ratherthan to reaIize ecological sustainable

development.

Chapter two aIso notes that while existing Multilateral EnvironmentaI Agreements may provide

inspiration for the adoption of EL~ as a strategy for sustainable development, they are mere dead

letters ifthey are not ratified or adopted as part ofnationallegislation. This however, is dependent on

poritieal priority being attached ta environmental conservation objectives.

The realization of sustainable development is dependent on a system that gives importance to good

govemance objectives. The EIA process is such a system in that it provides for public participation in

environrnental decision making, thereby guaranteeingthe civil right ofpoIitical participation. Chapter

thn:e e..,,~es the linkage between EIA and the guaranteeing ofhuman rights and freedoms and its

meaning for sustainable deveIopment.

Human rights concepts and sustainable development objectives are simiIar in natUre in that they both

aspire to provide for the human being a wholesome standard of Iife. They both aspire to ensure a

system. that fosters equality between human beings. As such, rt: ïs not surprisîngthatthe linkage between

human rights and environmentaI protection objectives are sttong. Forinstance, as observed in chapter-
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thret; it is generally accepted that a wholesome or healthy environment is a pre-requisite for the

enjoyment of substantive human rights to life heal~ foo~ and praetically aIl the other ascertained

rights that contnbute ta human welfare. In additio~ procedural human rights such as the right to

access to information, to judicial/administrativeredress and effective remedies forinfringementand ta

participation in public affairs, contnbute to the realization of the desire to have the environment

conserved and improved. In the environmentaI sphere, these rights are manifested in the participation

on the public in environmentaI decision making processes, butmore relatedly, in environment2l impact

assessment processes.

The criticism that the linkage between human rights and environmental rights is too anthropocentric,

that is, revolves around the idea that the preservation ofthe environment is ooly for human benefit; is

not uncommon. Therefore, the thesis e-~ed that genre of rights, referred to as conceptual

environmental rights, and which are identified as rights attaching ta the environment as an ecosystem,

which needs protection from the deletenous effeets ofhuman acrivities. These rights focus on the need

to recognize the intrinsic value of the environment before resource over e.'q>loitation and general

environmental detenoration can be overcome. It was noted that the best e.~pressionof this type of

rights comc::s in the form of a daim for a decent and healthy environment, which fOrfiS pan of

constitutional and Iegislative provisions in sorne jurisdictions330. This notion howeverstill suffers from

probIems ofambiguity as to what comprises a 'healtby', or 'decent' environment.

Chapter three aIso discussed the notion of public: participation in environmental affairs and its pre­

requisites and noted that a system or process that allows for public participation, guarantees the so­

caIIc::d first generation civil right of participation in public: affairs. Itwas noted mat the ElA process

assures the full participation ofthe public as part ofa wider ecosystern, in decision-miling that affects

that ecosystern and that involving the public has decided advantages, such as:t empowerment of the

public who will own the assessment process and thereby be more likely to accept the outcome ofthe

proc:ess,. in addition to harvesting a wide variety ofviews that: heIp decision makers arrive at a well

informed decision. However, public: invo[vement does not come withoU't problems sorne ofwhich

înclude deciding on the appropriate composition and levelofthe 'public'" to be involved in the process

andwhether the public ae:tuallyinvolve~ particuIarly in the context ofNGOs in deveIopingcountries:t

330 The Ugandan and Soutl1African Constitutionsprovide forthe rightto aclean and healthyenvironmenr­
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are really representative of the views of the stakeholders. However, the advantagès ofinvoLving the

publie fur- outweigh the disadvantages and it was noted that the ELJ\ process, in guaranteeing public

participation, contributes to sustainable development through good governance in that the publie is

given a voice by which they can make theïr interests known in a transparent and accountable manner.

~[entionwas also made of two international conventions that provide for participation in the ElA

process but it was noted that the influence ofthese conventions is minimal not only because they are

rargeted at the developed countries and do not involve developing countries, butalso because they have

not been enthusiastically ratified by the developed countries.

Chapter four presents a down to earth analysis of the meaning ofEIA for developing countries. It is

made against the background of the history ofdeveloping countries that is regarding their sttuggle in

the decades ofthe 1970s and 1980s for a New International Economie Order, aimed at restoringequity

and equality in international politieal relations after the period ofcolonization out ofwhich manyof

these countries had just emerged, and in the face of new forms of neo-colonialism, particularly in

international economic systems. This analysis is relevant because it bears on the North-South confliet.

The chapter also analyses the meaning of the substance of EIA for developing countries, that is,

regarding its adoption and its limited value in developing countries and the reality ofpublic participation

in ElA in deveIoping countries. In making a linkage between the EIA-development assistance

relarionship, on the one hand, and increased debt burdens, corruption and reduced sovereignty, on the

other hand~ in developing countries, the chapter reveals that the repercussions on developing countries

ofthe adoption ofEL1\. concept are notalways in confonnitywith sustainable development aspirations

ofequity and the improvement ofthe welfare ofthewodds' poor. In addition, the present scenario is

that EL-\ has a. much more Iimited value in developing countries which seem to utilize it more to

legitimize development projeets rather than to seriously plan for sustainable ecologica1 development.

Further, being technology imported from the north, ElA tends to perpetuate the dependence ofthe

South on the North for know-how in the fOrIn ofe.~ensiveexpatriate help ta condue! th~ process,

and often does not take into aecount the significance ofmany cultural realiries whether in the form of

involvement or e.xpression in public hearings or the ïmportance of cultural sites. These factors

notwithstanding, it ïs not in dispute that the benefÏts that ElA offerare worth. the inconveniences or

'sacrifices~thatare beingsuffered bydevelopingcountries nowto ensureanenvironmentthatwillstand
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the test of rime or the henefit of both present and future generations. Certain modifications are

suggested in the implementation of ElA that might reduce on the inconveniences of debt and

corruption in third wodd countries.

5.2 Suggested RecommendatioDs.

5.2.1 The Establishment ofa Strong Legal and Institutional Framework for the Efficient
Functioning ofElA.
One reason why EIAs are not very successful in developing countries is the absence ofa strong and

mandatory legal framework in most of these countries331 Therefore, firsdy, and perhaps most

importantly, a successful EIA regime in deveIoping countries would benefit from the establishmen~

Implementation and enforcement ofa legal and institutional framework. This could be in the foon ofa

specifie, aIl encompassing EIA legislation as is the case ofthe Crmaditm Enziron1'llentalAjje.r.rmentAct, or

as EL-\ regulations to a framework environmentallegislation as IS the case ofthe Environmental Impact

AJ'J'eJS1'IIent Regi/latiOllj to the Nationa!Enzlro1lJ1Jent Statl/te in ilganda. Complementary to this is the need to

strengthen the departments established to enforce ElA by providing adequate fundln~ training and

significant politicaI clout geared at giving them 'teeth'. However, in order for this to happen, there must

be sufficient political will and this cao be seeured through increased lobbyingofpoliticians bysections

of the environmental conscious public.

5.2.2 Capacity Building.

Most commentators on ELi\. in deveIoping countries agree that one of the biggest setbacks to

successful ElA is the dearth oflocal ~-pertiseto conduetand review ElAs332Accordingly, the need to

focus both on capacity and on trainin~to create local centers for envîronmental assessment cannotbe

underscored. Such training shouId be targeted at officiaIs in govemment environmental departments,

personnel in envrronmental consultancies and research institutes.333 Itwould also be more productive

if this training were provided in the home country. This is largely because, aside from being COSL

effective,

training in the home country maltes Ît nearlyimpossible for trainers to ignore cultural differences
mat" influence the effectiveness of training. Q1lerefore,I ... to provide ttaining for those from
de~eIopingcountries; [ttainers shouldJ go there.334

331 C. WoocL.n~note180 at""30~

332 Ahmad & Sammy; ntpra note 78 at 44, C Woo~ ibidat 3047 Biswas & Aganv~ supranore 2 at 243
333 Wood,. ibid
334J. F ~fcCooniek,. "Implementation ofNEPA and Envimnmental ImpactAssessment in. DeveIoping
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• Training should aIso focus on the operational aspects rather than the theory ofEL;\ in order for the

whole process to be appropriate for the peculiar circumstances ofthe jurisdietionwhere the EL;\.will be

condueted. This will reduce on the use of~"inappropriate~imponed methodologies for EL;\ reports

which are too academi~ bureaucratie, mechanistic and voluminousu 335 and which dilute the

effectiveness ofthe EL"\. process, in that very few peoplewiIl have neither the rime nor the enthusiasm

ro read these reports and implement their recommendarions, and wrnch contnbute to the cost of

conducring EL;\S since they will require the engagement ofa consultant.

5.2.3. ElA Follow up-Monitoring and Audit.
ELA as Ït 1S presently praeticed in developing countries often ends mer receipt ofthe environmental

clearance ofthe proposed activity and neitherthe projectproponents northegovemmentofficials carry

out any post assessment monitoring. The greatest problem. with this lies in the reality of prediction

inaccuracies. In most major projeers it is clifficult to predict with complete reliability all potenrial

environmental impacts, their magnitudes and rimes of occurrence. Furthermore, it i5 impossible to

determine the overall effectiveness of any particular ELr\. immediately mer its completion.336

Therefore, in arder for EL-\. to contnbute effeetively to sustainable developmenr, there is need for

constant foHow-up,. monitoring and audit of the process and the prajeet for which it was done, to

ensure thar the impacts are still !hase predieted in the~ and ta ensure that any new unforeseen

impacts or developments in the projects are assessed. It is aIso important to audit the whole process to

determine whether all the relevant issues were addressed, and to ensure that the reconimendatians in

the enmonment impact statementwere implemented.337

5.2.4 Public Participation

This thesis has discussed the importance ofpublic participation as a requirement forElA. Therefore,

fut:" it to realize its full potenti~ public participation must be effeetiv~ that is, must involve to the

greatest e..'.."Lent possible the most basic stakehalders in the process- the grassroots communities whose

homes~ livelihoods~heal~ cuItur~ right to religious rituals etc, are at stake because ofthe proposed

activity. In cases of illiteracy in the official languages, efforts must be made ta make the usefulness,

•
Countries" ln S. G Hildebrand and]. B Cannon (eds) mpnrnote319, quoœd byWood,.ibid
335 B~"WaS&Aga~SlIJm1 noœ 2 at 240~Wood ibid..
336 Biswa.s &A~ ibida~ 241
337 ibid.
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technicalities~ and comple.~tiesoEthe process clearby disseminatingthe information in local languages.

5.2.4.1 The Role ofwomen.

Especially the roles and involvement ofwomen in the process shouId be enhanced. In many developing

countries today~women are increasingly playing key, influential roles in society but yet still suffer mast

fr-om the hardships ofunderdevelopment338 The Arab Dec!aratio11339 recognized this and advocates

for the increased participation ofwomen in environmental decision-making. In many societies too,

women and other groups in society such as the youth are not permitted to speak. or advocate publicly

and yet they may have very practical ideas to put across~while in others yet, in order for decisions to be

accepted they must have significant input from the cultural elders. Therefore public participation

techniques should take into account these realities and incorporate the views of these groups in the

process.

5.2.5. Interdisciplinary Participation.

The observations in this thesis have indicated that fora wholesome EL!\ process, il: is desirable for the

process to cover more than biogeophysical impacts. Correspondingly, itis nowr-ecognized thatpeople

from various otherdisciplines should be involved in the ElA process in orderthatall potential impacts

are predieted and addressed. Such other disciplines includ~ economic planners and analysts,

sociologists~ administrators, cosmologists where necessary, people involved in community development,

women-in-development, public health and public information.340

5.2.6 Good Govemance.

Effective EL'\ and good governance are mutually supportive. Good governance has been defined as

the ability ofgovemment ta manage through the civil service, pa rliamenta1y fimctions andthe eJectoral.
and other participatory processes, the affairs ofa nation in a transparen~ accountable, responsible, and
effective manner.341

..-\side from stakeholder participation, Kakonge states that weIl conceÏved EIA mirrors many of the

dements ofgood govemanc~namely ttansparency, sufficient inEormation flows,. accountability and

338 N.e Thanh & DMT~ntpra note 327 at 11
339 see J7tpnr note 230 and notes accompanying note 257
340 N. C Thanh &DMT~ S1IJ>ranoœ. 327 a~ 11
34-1 J.O. Kakonge,. "ElA. and Good Govemance: Lessons from African

, (1998) 18 Environmental Impact
:\.ssessment~ew,289 at 295, quoting from Baroness Lynda CbaIker's(the foaner British Minster ror
OvetSea5 DeveIopment) addœss on September 18~ 1994 4tt~ Lesotho
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responsibiliry342 Many of these elements are still not ful6lled in many developing countries.

Information relating ta environmental impact assessments pf projects is not easily accessible and in

many cases~ particu1arly when major projeets are involved, is tteated s confidential information and is

not available to members of the public.343 Thorough EIA may not be done due to the

mlsappropriation of the funds set aside for the process, and other corruption related reasons.

Therefore, efforts to decisively tackle the problem ofcorruption by tougheningthe laws and institutions

that punish such corrupt tendencies, and the appointment ofan impartial ombudsman is crucial Good

governance aIso thrives when judicial and administrative processes are sttengthened. The public must

have confidence in the judicial and administrative tnbunals and judiciaI officers in arder for them to

bring litigation before them.

5.2.7 The Raie ofDevelopment Assistance.
The reaIity ofintemational development is such that the development assistance feature is not likely ta

end saon. Therefore, developing countries need ta make the best of it and utilize it for its intended

purpose. In addition, where conditionalities are attached ta the assistance, they shouId be promoted

for their- inherent ,,'âlue and not mereIy be enforced as conditionalities. In the EL~ conte.xt, there is

need to pr-omote EL~ more as an environmental management tool with unique opportunities for the

rea1ization of sustainable development rather than as a compuIsory conditionality without e.'\.-plaining

why it is important that it be done.

Leader-s ofdeveloping countries shouId ensure that development assistance funds are properly utilized

50 that the inevitable debt burden am be better rationalized, and sa that the e.'\.llensive process of

r-e-a1izing ecologically sustainable development can be meaningful ta future generations, and be worth

while as they struggle to pay offthe debt. In addition, there must he more ernphasis on projeets aimed

at aIleviating poverty and improving human welfare in fields -sum as education, health, agriculture,

housing~ and water distnbution, which are more relevant ta deveIoping countries than industrialization,

urbanization and defence. Such strategies might ensure that the confliets between environment and

development become o..-mmeous because the primary cause ofthe confliet, !hat ïs, poverty, will have

been addressed.

342 ibid_
343 R... Bisse~ .f1IprdQote 284 at 217•
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It would he helpful too ifdevelopment assistance were provided in forms aimed at reducing debt. An

example of this form is the debt for nature agreements. These could he used together with.. for

instance the IflPC lnitiatives344 aimed at writing offthe debt ofbighly indebted poornations. Agenda

21 also requires developed countries and multilaterallenders to take advantage ofsuch initiatives.345

5.2.7.1. Debt for Nature Agreements

Debt for nature agreements are an effort ta reduce the dual crisis ofmassiveenvironmentai degradation

and catastrophic debt burdens. They have been defined as those transactions where environmental

organizations e.xchange deve10ping country debt for deve10ping country conservation measures. Debt

for nature agreements are mechanisms requiring developing country govemments, through their own

environmental organizations, to set aside conservation mechanisrns to be t!Sed for sustainable

development projeets. In exchange, portions of the developing country debt are cancelled.346

A typical debt for nature agreement would involve the developing country government, the central

bank in the developing country, a private conservation organization based in the developing country

that manages the funds and the agreed upon projeets, and an international organization willingto buya

portion ofdeveloping country debt. The first step is the decision by a national govemment ofnational

NGO interested in environmental conservation in a developing country to engage in a swap. This host

organization contacts the international organization interested in conservation and willing ta buy the

developing country debt, which searches for the funds required ta purchase the debt on the secondary

market34ï The host organization obtains the necessary approvals From the developing country

govemment and centraI bank. The hott organization and international organization then agree on a

projecr to be funded, for instance, in the case ofEIA, an EL.J\. ofa proposed projeet. This projeet must

aIso meet the approval of the developing country govemment and central bank.348 The swap

transaction aetually begins when the International organization purchases the host: country's debt

instruments through a broker on the secondary market. Itwill men deIi:ver them through the host:

Qrganization ta an intermediary bank in the developing country appointed by the centralb~which

3++ Highly Indebted Poor Countries
345 _-\genda 21,. .fltpranoœ 64 Para. 33.16
346 P.•-\lagiri,. Cl; Give Us Sovereignty or Give Us Debt:: PetSpectives on Debt for Nature Swaps" (1992) 41 Am
Co. Law Re~. 485
347 S. M NeaL ccaringing DeveIopingNations on Board the Climate Change ProtocoI: Using Debt for Nature
Swaps to ImpIement the CIean DeveIopment Mechan;sm ... (1998) 11 Geo_ IndEnvt1 L Rev. 163 at: 171
348 ibid
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then issues local currency instruments~ and deposits these into a trust fund managed by the host

organization for the benefit ofthe conservation projeet. The host organization will then oversee the

conservation projeet following regulations promulgated by the natural resources authority of the

deve10ping country govemment349

An e..~pleofa swap W3S done in the Ecuador in 1987. In a comple:< agreementWorld Wùdlife Fund

arranged to purchase S1 million ofEcuadorian debt for $354~000.350The debtwas converted ta rune

local currency bonds with the interest payable to Fundacion Natura, a leading Ecuadorian conservation

organization. Fundacion Natura used the funds to finance a broad range ofconservation activities in

Ecuador national parks. In .return~ the Ecuadorian govemment agreed to preserve land and implement

land management plans, which included the acquisition of small nature reserves and the training of

environmental personneL351

Debt for nature agreements are viewed as steps toward the protection ofthe global environment. For

developing countries, debt for nature swaps help reduce e.'ttemal debt.352. Debt for nature swaps

rerired USS 1 trillion ofdebt 1987 and 1994 as a result oftwenty-si.'\: swaps entered into by deve10ping

counmes353 In addition, by converting debt obligations into local currency~ developing country

governrnenrs do not suffer the hurdles associated with repayment of debts in Chard currenci.

Ho\.vever, debt for nature agreements do not come without difficulties and costs.

The loudest criticism cornes in the daim ofviolations ofdebtor country sovereignty. While teehnically~

the agreement does notviolate the sovereignty ofthe developing country because itwouid have entered.
into it voluntarily and no title in local property is ever transferred to the international organization, in

n::aIity, it is argued that the arrangement alIows the creditor- country to control the natural resaurces of

developing countries in that they wouId dietate the decisions on haw they would be managed~ and

cansidering ? that the international organization or- creditor- country wouid have an upper hand in

decidingwhich projeets wauid be funded under the agreement. A stranger criticism perhaps is reIated

ta the violation ofsovereignty ofindigenous peoples~in thatwhen the agreements are concluded,. their

349 ibidat 172
350 P_Alagiri, nfJJra note 346 at 496
351 ibid..
352 Neal J·rtprtrnote 347 at 175
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input is never sought.354

This aIso causes difficulties in enforcement of the agreements in the sense that once the money is

handed over~ the creditor country has no recourse against the debtor country in case ofdefault since

usual enforcement measures may be seen as offending debtor country sovereignty rights.355 Another

criticism lies in the inflationary potential oflocal currencies ofdeveloping country nations.

lt is perhaps for these reasons that debt for nature swaps have not been very popular economic

mechanisms but aIso because Ît is easierto secure environmental conservation by mobilizing necessary

the funds through direct aid. However, it might be rea.lly beneficial to developing cauntries and their

development assistance partners ta look inta this mechanism not as a foolproof alternative, but as a

way out of the catastrophic debt situations they presently face.

In condusion, while there is still no standard definition of sustainable development, it is widely

accepted that the concept requires, among others, the reconciliation ofenvironmental protection and

economic development objectives. Within the conte..~ of developing countries, obligations to

sustainable development require the flIlding of solutions the problems of inequity, poverty, good

governanc~and Third World debt, aIl ofwhich puttogether, wouldsignificandyimprove thewe.lfàreof

present and future generations.

Environrnental Impact Assessments are an opportune stra.tegy in this reconciliation process because

theyare modeled around integcating environmental considerations into economicdevdopmentaI pIans,

policies and activities. They ais0 alIow for transparencyand accountability by requiringthe participation

of the public in the decision-makingprocess.

The conversion ta ElA has not been uniform globally. While in the Narth~EIAwas developed as an

environmental and planning tooI geared at ecoIogicalIy sustainable development, and spread as such, its

acceptance in the South. has not been only in recognition of these attnbutes, but aIso due ta the

353 ibid-
354 A.. Lewis, 'The Evolving Process ofSwappingDebt for Nature (1999) 10 Cola 1- Int'L EnvtL L & pory 431
at434
355 ibid..
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influence ofdevelopmentasslstance, which often requires conducting EL;\. as a. condition to its being

offered. The result ofthis relationship in the South are half-hearted attitudes which regard the ElA

process mostlyas a means to the end ofaid acquisition ratherthan that ofsustainable development. In

addition, the conduct ofEL;\. in the South:t in the same standardized scope and procedure used in the

North, alienates acceptance of EL,o\ as appropriate technology for the different and varied

circumstarlces in the South vis-à-vis the North, and these, put together, severely impact the value of

EL-\. in developing counmes. Therefore, its worth in the effort for global sustainable development is

limited Furthermore the catasttophic levels ofThird World debt are indirectly affeeted by the E1A­

development assistance relationship. It would therefore be necessary for development assistance

providers to e.'\:plore other avenues ofpromoting EL;\. implementation,which do not.escalate the debt

crisis but which, perhaps, aetually reduce debt burdens. The debt for nature agreements are discussed

in rhis conte..'\:t as one such option. tv[oreover, the problem ofcorruption threatens the realization of

the intended objectives ofdeveIopmentassistance and e.ucerbates poverty. It is therefore imperative

for the leaders 0 f developing to find a decisive solution to this probl~ so that the tradeoffs made for

c::co-development can be rationalized.

The above solution calls for modifications in the implementation of EIA in developing countries to

make it a more homegrown process than it presently is. Impact assessment musttherefore be based on

certain qualities in order for it ta be suitable for the circumstances of developing countries. These

indude~ firstfy the e.xÏstence of a political will to incorporate impact assessment into planning and

decision making simplicity, in the sense of cutting down the process to the basic appropriate and

relevant steps, fle..'\:ibility, that is the ability to adapt to circumstances as necessary, incorrupttbility, to

c::nsure the integrity of the process, Iow cost and inexpensiveness, to address the view that EIA costs

exceed the benefits, and the ability for its implementation using the limited available local e."'Cpertise.356

The methods ofpublic involvement should he inclusive and representative ofalI samples ofsociety. In

addition, envrronmental impact assessmentwill continue to be oflimited value unIess itincorporates

measures fo~postassessmentand monitoringand managingthe environmentai problems as they occur

during the lire ofthe proje~policy, program or pian.

Therefore, whiIe il: is promising for global sustainable development thatElA.are beingcondueted in the

356 Cl. Barrow~ suprunote 90 at201
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North as weIl as in the South~ the e..~enceofthose realities in the deve10ping countries provide dull

prospects for- the useful contribution ofEIA to rea1ization ofsustainable deve10pment in the South.

Consequently~changes in the implementation ofElA in deve10ping COWltries are vital ifreal progress

towards global sustainable develepment is te be made.
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