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Sinee 197.: Canada reviews. certain forma of 

foreiqD investment. First, the review proceduré was 
" 

based on the provisions of the .Foreign Investment 

Rev.iev Act. In 1985, th1s statute was repealed and 

the Investment Canada Act became effective • . ' 

An economic ancllysis of the legislation suggests 
l, 

• that it ls at least open to question whether foreign 

investment regulation ia a proper way of deali~9 wit~ 

Çanadafs economic problems. Parliament Qas focused on 

the impact, of foreign capital participation and has 

~ left aside the more fundamental regulatory' problems. 

Binee economic problems re~ult from the activities of 

both foreign- and Canadian~controlled firms, the goal . ' ~ 

should be t.o brirr(J Canadian and non-Canadian \ f.irms 

into line wi th domestic économie policies. 11h18, 

however, re~utres a set· of rules to cover aIl ènter

prises. 

P08~ible mea$ures could be 'the refor~ of.Canadian 

competition law~ the introduction, ,into' Cl:madia,n 

c.orPorate . law of a' Dew regime applicable te' oon'-
. . 

t.rolling and dependent enterprises', and the , intro- , 
, J 

duetion of wor'~ets' cotietermination • 
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forei9n capital participatio'n could be upheld. 
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Depuis l'année 1974 le Ca~~da examine certaines 
, .... \, 

formes' de l'investissement étranger. Initialement la 

,proc~dure de l'examen étai t fon~ée sur les provi sions 

de la Loi sur 1 t examen de 1 t investissement étranger. 

En 1985 cette loi était abrogée et la Loi sur In-
" 

vestiasement Canada ~ntra en vigeur . 
. ' 

• «> 

L'analy~e économique de la législation révèle 

qu' il est au' moins douteux si la régulation de 'in

vestissement étranger est la mode propre de traiter 

tes problèmes économiques du Canada. Le Parlement du 

Canada a concentré aux conséquences de la parti

cipation étrangère au cap! tal et, a négligé les pro:

blêmes régulatoires plus fondamentaux. Dès que les 

problèmes écon~omiques résultent des activités aussi 
. "', '" 

bien des entreprises sous le controle étranger que 
11. 

célles 90US le contrale canadien, il de.vrai t etre le 

but d'accorder les' entreprises canadiens et non-

canadiens avec la politique économique du pays • .Mà:i~ 

cela exige des règles comprenant tous ~es 

prises.-

èntrè.- "." 
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Des mesures possibles peuvent etre la r'foi'lne du, 

droi t de coneur·rence canad'ien, ·1 'introduction au 
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~r.oit ,des soci,êt's d'un r~9ime ~Plicâble .. aux 9r~upe-

ments d'$ntreprisès et l'introduction de la COqe~ti~\P 

du personnel .. 
1 

• En ce qui concerne les secteurs de 1 t économie oti 

les profit~ ~conomiques sont prédominés par les 

inconvenients non-écon~ les limitations 
, A . 

pour~a~ent e~re maintenues. ' 
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Inttoduction 

The Canadian Foreign ,Investment Revfew Ac::t (FIRA) 

became law on April 9, 1974. 1 It was enacted "in 

recogni tion by Parliament that the extent to which' 

control of Canadian industry, trade and commerce has 
... . 

become acquired by persons other than Canadlans and 

thè effect thereof on the ability of Canadians to 

maintain effective control over their econo,!,ic en

" '#'ironment is a-matter of national concern" (subsec. 
~ . 

2(1) FIRA). Under the Act, the acquisition of control 
o 

of a Canadian business by foreigners needed govern-

ment approval which was only given if the investor 

could prave" that his investment \t'as or Was 1ike1'y to 

be of "significant benefit to Canada" (subsec.2(l) 

FIRÀ) • , 

After having been in existence for eleven years, 

the' Fqreign Investment Review Act was repealèd and 

replaced by the Investment Canada Act (ICA). The new -' 

stat~te came'inta force on July 1,1985. 2 The changes 

in the Ca'nadian regu1ation of' foreign dir~ct invest-
, 

1 Foreign' lnvestment Review Act, S.C. 1973-74, c. 
46, aS am. S. C. 1976-77, c. 52 ~ S. C. 1980-81:-82-

, 83, c. 107. .. 
Z 'Investrnent Canada Act,-S. 'C. 1985, c. 20. 

, '1 
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ment which the n~w'Je9islation has brought about are 

significant. 

Onder the new regime, foreign investmentl:\ fall 

, under one-oof three categ9ries: 

investments subject to review (part IV of the 

Investment Canada Act): 

.l' , 

investments which requirè notification (pa,rt III 

of the Investment Canada Act): and 

- i,nvestment-s which are e~empted from both notifi

cation and review (part Il of the' lnvestment 

Canada Act) . 

. 'The establishment of a new business and .the 
6 

t,a~e-over of an existing Canadian business wi th less 

than $ 5 milli~n' of assets is no longer subject to 

revi~w but requires only notification of the. agency 

responsible for the adminï strat ion of the Act. 3 An 
• 

'exception exists only in cases of foreign direct 

investments which fall "within a pr:escribed specifie 

'~ype of business ?ctivity that, i~ the 6pinion ~f the 

Gover,oor in Councit, is reiated te Canada ' s cultural 

" her-itage or national id~nti ty". 4 lnvestments in tbis 

- , 
3 Subsec. Il (a) and· (b):- subsec. 14 (1) and (3) ,-

, ICA. ' 

4 Subsec. 15 (a) ICA. 

. \ 
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area ,r,equJ.re review if, within 21',days after notif~

ca tian, the foreign investor has been noti fied' that' 

the cabinet has decided ta review his 1nvestment. 5, 
- " 

Beside this, on-1y take-overs of rnaj'or Canadian busi-

nesses by foreigners ~re ~ubjéct.~O 're~ie~~nder the 

ne.w' Act. 6 
" , 

\ 

The cri terio~ by wbich' revie.wable, investmehts are 

now,tested is whether or not .th~y are 1ikely to be of 
" ,.. 

"net bene-f,it ta Canada" (subsec. 21<.1) ICA). Section 

2 0: th~ ~Gestme~t Can~d~ ,Act states, that, n'incr~ased 

capital and>,technology woulçl benefit Canada". rt lS 

the express purpose' of the Act "ta encourage inve~t

rnea.t in Canada by Canadiana and non-Canadians that 

contributes ta econornic growth and emp'loyrnent 9Ppor'-
, , 

tu'ni ties and to pr-ovide fo'r the review of slgni fic,ant 
~ 

investrnents" in Canada by non-Canadians in order' to 

ensure sucn benefit to Canada" (sec. 2 ICA). 

, 

, The' sali-en't reÇlson for, .r~pealin~ tbe Foreign 

'" ~nvestment ,Réview. Act a~d· for . introdùc~n9 the ln-
, , ~ '1 . 

'vestment Canada Act waS the real or .assumed ne9ati,~e 
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. Introduction 

PC?tentîal foreign investors. 8igh unemployment r~te8 

'and increased international competition for direct 

investment induced Canadians to reconsider their 

èoupt~y's approach toward the problem of. foreign 
"" 

control of domestic firms. The new. Progressive-
1 

CO]lservati ve Government was of the opinion that the 

~ old Act constituted a major obstacle to the inflow of 

much needed foreign capital. In 1985, Sinclair 

Stev,ens, then Canadian Industry Minister, expressed 

the belief of the Mulroney administration that "Cana-" 

... ' da' s interests wi Il beadvanced by encourag ing Cana

dian and non-Canadian investment, not by discoursging 

it".7 It Was the objective of the new legislation to 
\ 

,1 ~emove this obstacle' ~nd to restore the confidence of 

foreign investors· in Canada as a hQst country for 

foreign capital. S 

1 

while ~he Foreign Investment Review Act was 'ba~ed 

on the idea that potentially every foreign direct:. 

7 stateient by the Honourable Sinclair Stevens fol
lowin the tabling of the Investment Canada Bill, 
lnves ment Canada, Statements and Speeches (Otta
wa, December 7, 1,985) ~t 1. 

a According to J. Coté, ·Canada's New Legislation on 
Foreign .lnvestment" (1985) lnt-l' Bus. Law. ,279, 
the Canadian government hopes that the Act will be 
a major step in chang.inq the perception in the 
international communi ty that Canada iè not in ... 
terested in foreiqn inv~tor8. 

" t., 

'. 

\ 
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investment might harm Canadian interests and, thus, . 
required government screening, the new legislation 

hazises the benefits which rèsu~t from an increas-
~. 

, ( 
amount of foreign capi ta1 in Canada. On1y major 

../ 

investment proposaIs and foreign control .. of busi-

nesses in sensitive areas are considered to be poten-

tia~ly harmfu1 and subject to review. A step toward 

··th~ restoration of a frae flow of capital has been 
~ ~ -- 0 

made. According to the Canadian government, on1y 10 

percent of. the cases reviewable under the Foreign 

Investment Review Act are also reviewab1e, under the 

new Act. 9 Ttlls figure is~~ upheld by an application of 

the Investment Canada Act to the 888 cases whlch were 

reviewed in 1984 under the ~oreign Investment Review 

Act: The number of reviewàble investments would have 

declined by 92 percent to 75 cases. IO 

9 Investment Canada, News Re1ease, December 7, 1984, 
at 2: "Although Investment Canada will continue ta 

, review important acquisitions, the total number of 
.i:cvestments subject to review wi Il be reduced by 
about,90 percent ••• n. See also P. R. Hayden, "rn
vestment Canada Act Causes problems for Applicants 
under FIR Act", in Foreign Investment in Canada 
(Scarborough: Prentice-Hall, loose-leaf edition, 

'Oecember 19,84) f at 2181. The threshold, figures 
hâve been changed essentially, 'makfng Most inv~st
lI\ents not reviewable. For deta,ils see infra, 169,ff. 

10 "New Agency opens i ts Ooors.", in 
men t" in Canada (Scarborough: 
loose-leaf edition, July 1985),· 
Nq. B 15-1. , , 

FOreit" Invest"';" 
pren ice-Hall, 

Report Bulletin 
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Both the Foreign lnvest'ment Re.yiew Act 'and the 
-------- ' 

Investment Canada Act; --noWeVer, start from the-

'" assumption that foreign in'Jestment, in one way or the 

other, may harm Canadian interests and that, iO Any 

event, Canadian in~estment is preferable. Both piec-es 

of legislation assume that Canadian inve~tors are 

more likely to act in ~the interest of Canada than are 

foreign individuals or corporations. The majo.r diffe

rance between the two statutes lies in the degree to 

which they are prepa~ed to admit that Canada also 

benetits from the ioflow of foreign capital. 
J 

Though maoy factors indicate that the Canadian· .. 
government cannot be as demanding as i t could have ~ 

_been under the old Act, the requireme~t of gov'ernment 

. approval ~till ia relatively broad4 It i6 of parti-

.cula'r importance that the factor~ of assessment have 

not-been changed materially,.ll rhu~, it rernains to be', 

seen 'Ilhat standard ,~oreign ir1vestors will have to 

roeet. Shortly after the new Act had come into 'force, 

tli~ federai Governmént of pr ime Min'ister Br ian 

Mulroney launched a global campaign to attract 

Il Cp~ 
ICA. 

subsec. 

:' 

2 C 2)" PIRA with subsec. 20 (al-Ce) , 
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1 

foreign cap! t~l.l2 l t seems to be possible 1 however, 

that a new administration, following a different 

policy, wÙl agaln(change Canada's official attitude 

toward foreign capital flowing into the country. what 

has been said about the Foreign Investtnent Review Act 

may also be true with regard to the Investment Canada 

'Act: Investment Canada may. be turned "from a paper 

tiger to an angry Canadian bear".l3 -
The purpose of this essay ls to examine the pr?

b1em of direct foreign business investment -in its 

Canadian- contexte In particular, the val.idity of the ,.. 

basic assumptions underlying both the Foteign Invest-

me~t Review Act and the Investment Canada Act will be 
~I> 

so:t,utini zed. Generally, there are two ways to mini- 1 

mize the costs and' ,to maximize the benef its of 

foreign investment: Leglslators can try to bring 

foreign 'companies on a par with domestic f irms or 

1-

12 See P. Cowan, "Investment Canada plan$ drive for 

, 

offshore dollars", The [Montreal] Gazette (August 
17, 1985) A-Il. 

13 A. M. Rugman, "Canada: FIRA Updated" (1983) 17 
J.W.T.L. 352 at 352. See also G. C. Glover, D. C. 
New & M. M. Lacourcière, "The Investment Canada 
Act: A New Approach to the Regulation of Foreign 
Investment in Canada" (1985) 4 Bus. Lawyer 83 at 
98: "Notwithstanding the current government's 

.- velvet-glove approach ta attracting foreign in
vestment capital into Canada, there remains within 
th~t glove a potential iroh fist ...... 
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L 

they can introduce a screenhl9 procedure for all or 

certain foreign investments. Canada has chosen the 

second way. One needs to exami ne whether or .not thi s 

opting for the screening proèedure will prove to be 

the most efficient solution. Part l'of this essay 
, 

will analyze the impact of foreign invest~ents on the 

. Canadian economy and the development of Canadian 
. . 

investment needs. Part Il will deal with the Canadian 

legislative responses to foreign direct investment. 

Finally, Part III will attempt to show alternatives 

te thè statutorily required general screening pro-

cedure: 

, , 

, f 

Ch!eter 1: Historical, O,verview of Foreign, Direct 
1 

lnvestment in Canada . , 

Forei9n investments have always played an impor ... 

tant role in Canada!s economy.14 ~ince the'ear1x days 

14 'M. Bliss t "Founding FIRA: The Historical Back
,ground", in Forei9n Investment Review Law in 

,Canada,' ed., by J. M. Spence 6. W. P. Rosenfeld 
, '(Toronoto: Butterworths, 1984), 1; C. A. Barrett, 

" c. C. Beckman & D. McOowa11, The Future of Foreign 
,~ Investment in Canada, Study No. 85 (Ottawa: The 

,1 ., 
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of pioneer ,settlements the country has attractèd 

foreign capital, first from France and the United 
• 

Kingdom, then, sinee the end of the nineteenth cen-

tu~y, mâin~y from the Uni ted States of Amer iea .15 

Ontil the end of the 19th eentury, portfolio invest-

ments (coming in the form of debt seeurities like 
, 
bonds or debentures) were the dominant form of capi-

tal flows ta Canada. l6 As the Canadian "~conomy matur

ed, the pattern changed and direct foreign invest-

ments, i. e. investments - which involve an equity 

position and give the Jnvestor legal or de facto 

control (establishments 'Or take-'Overs of plants in 

Canada), began to su,persede portfolio investments. l7 

Conference Board of Canada, 1985) 3 ff. 

15 Sa;rrett, Beckman & MeDowall, ibid., 4 f.; Blies, 
ibid., 2. 

16 Barrett, Beckman & McDowall, ibid.; T. Hadden, R. 
E. Forbes & R. L~ 5immonds, anadian Business 
Or9anizations Law (Taronto~ Buttenworths, 84) at 
19; T.M. Franck & K. 5. Gudgeon, "Canada's Foreign 
Investment Control Experiment: The Law, the Con
text and the practice" (1975) 50 N.Y.U.L .. Rev. 76 
At 85. The distinction ~tween portfolio and 
direct 'investment i5 not alwaYs an easy one. Cp. 
qnlY'K. P. Grewlich, Direct Investment in the OECD 
Countries (Al~hen aan den Rijn: Sijthoff & Noord
~off, 1978) 2. Generally speaking, if the net 
effect Is to Vest sûbstantial control in the 
lnve.tor, one ~ill calI the investment a direct 
'i~v.estment. Cp. C. H. Fulda & W. F. Schwartz, 
ll!9ulation of International Trade and Investment 

, (1970) at 567. 
, ' 

11 'Bliss, ~u2ra, note 14, at 2. 
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-
Although the relative positi~ of foreign direct in

vestment in Cànada has declined over the la9t two 

decades, lt is still an importan't factor in the 

Canadian economy.18 

o Canadà' s attractiveness for foreigo investors had 

several reasons. First, an abundant supply of natural 

resources promised high returns on the capital in-

exploitation. 19 Second1y, 
. 

Canada vested in their 

offered stable political conditions and, thus, was an 

interesting place for those who sought long-term 

investment opportunities. 8igh tariff barriers from 

the end of the 19th century to the 1960's lad foreign 

manufacturers to set up Canadian branch plants in 

order to gain a foothold on the Canadian market. 20 

Commonwealth preferences and the proximity to the 

·18 Barrett, Beckman & McDowa11, supra, note 14, at 3. 

19 Ibid., at 5: "The crucial point was that Canadats 
natural resources and growing affluence as a 
market uniquely favoured it in the eyes of foreign 
investors. " 

20 Ibid., at 4. See also Bliss, supra, note 14, at 2J 
J. Albrecht, "Canadian Foreign Investment Pol icy 
and the International Politico-Legal Process", in 
The Canadian Yearbook of Internat~onal Law 1912 

, (Vancouver: The University of British Columb a 
press, 1984) 149 at 152~ Government of ontario, 
Report of the Intetdeeartmental Task Porce Qn 
Foreign Investment (Ottawa, 1971) àt 7. Details 
Infra, 47 l. 
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huge market of the neiqhborinq United States created 

further motives to invest in Can~a.2l 

Whateve~' . the reasons might have been that made 

Canada an attractive place for investments, the ' 

country could not have become a major host country 

for foreign capital if i t had not been for the f act 

that Canada's investment needs were greater than 

domestic funds. 22 As a country with a large territory 

and full of natural resources but small in popu

lation, capital imports were necessary to exploit-and 
1 

to sell domestic raw materials and to develop a 

Canadian manufactur ing industry. 23 Th\.~ creation of 

the national rai1way network as weIl as other huge

scale projects were only possible because of foreign 

capital participation. 24 

1 

, 
21 A. Gillespie, "Objectives of the New Legislation", 

in Canadian Foreign Investment Review S~minar 
Texte of the Kaaresses Given 6y the princlea! 

• Speakers (~oronto: De Boo, 1974) 61; Franck & 
GUdgeon, supra, note 16, at 85. 

22 Gillespie, ibid. 1 i Barrett, Beckman & McDowa11, 
,zusra, note 14, at 13; P. R. Hayden, J. H. Burns 

• W. Kaufman, Foreign Investment Review Law in 
Canada: A Guide to the Law (Scarborough: prentice-' 
Hall, loose-leaf edltion) at 5002. 

23 B1iss, supra, note 14, at 2. 

2~ Ibid •. 



" 

o 
c' , 

.. 

o 

, , 

Historical Overview 12 
l' 
" 

Most Canadians were aware that their desire "for 

• rapid economic development re'quired human, techno-
\ 

logical and capital resources far in excess of those 

available locally. ,,25 Foreign investments were wel-

comed and, for most of Cana~a' s" history, barriers . 
, 

affecting the free flow of capi tal did not exist. 2~ 
• 

It has always been the economic policy o~ most fede-

raI and provincial governments to encourage actively 

foreign capital investments .'27 'This policy has long 

roots in Canada. It was only shortly after the modern 
(' 

Canad~ was created, that the so-called "National 

Palicy" of the Conservative Government of Sir John A. 

Macdonald used high tarift barriers as an instrument 

to protect Canadian manufacturinq, ~ ln the Aope that 

tariffs' would attract foreign investment to Canada. 

At that" ,t'i,me, the creation of Canadian branch' plants 

'was considered to be of. benefit to Canada since it 
, . 

,helped to create employment opportuniti~s fo,:', Cana

dians. 28 

25 Gillespie, su~ra, note 21, at 61. 

2~ Bliss, supra, note 14, at l f. Cp. a~8o Government 
of Ontario" supra, note 20, at 1. 

27 GilleSpie, supra, note 21, at 61. 

28 Bliss, supra, note 14; at 2. See also D. S. 
Macdonald, "Can,adian Industrial Policy Objectives 

\ and Article III of GATT' Nation'al Ambitions and 
lrtternational Obligations" (1982) 6 CanO\. Bua ~ L. 
J. 385 f. 
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Nationalist concern among Canadians about the c 

economic and pol i tiéa1 impact of foreign investmé'nt 

in Canada upon 'the country ls of relatlvely ~ec'ent 

development. Before fthe 1950s, there had been no 

serious' objection td foreigo investment in Canada. 29 

Neither was tQere serious concern 'about possible 

!oreign domination -of ,c~ry~dian industry.30 By the 

1ate 19509,' however" mor~an sixt Y percent of 

Canadafs oi1 and gas industry, more .than fifty per-
c 

cent of her mining indvstry and a1most fifty percent, 

.. (pf aIl her manufacturing indus.tries were control1ed -". 

by fo~ei9!lers. 3.1 A substantial p~rt of othis invest-

,ment • had into froil cotne Canada 
\' 

after the World War II at a time , .. . 
growth. 32 

l ' 
'. 

29 B1is9, supra, note 14, at l'ff. 
'-

e, 

the Unitèd States 

of rapid ecoriomic 

30 On1y 'the Railway Act, S.C. 1904, o. 32, s. 5, as 
amended by S .• C. 1919, c. 68, Sl4bsec. 113 (3), 

, 0., preaently found in R.S.C. 19:z.0, Gr. R-2; subsec. 53 
(3), required that a majority of the directors of 

.a11 raiHtays receiving> federal financia-1 assist-
ance be British subjects. 0 

'3l . .JUiss. supra, note 14, at 3. 

32 "!/ 3 of ~lf fÇ)reign investme~t in Canada ori~inate 
1.n the Un~ ~ed States of. Amer ~ca t Cp. B. M. Fl sher , 
"Canada's Foreign Investment Review Act as a Model. 
for "r~reign 'lnvetment R~9ulation in the United 
States" (1984) 7 Foreign Inv. Rev. 61 a~ 78. , . 

~ 

~'. .. , , , 
" 1 • " 

", ! -. ~, :; , . 
" 

l ' 
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Not surprisingly, part of the Can'adian bus iness 

conununity became suspicious of foreign-owned firms, 

1.n particular if they were) competi tors. The fi rst' to 

express the Gonc~rn ç>f these Canadians was probably 

Walter Gordon, a Toronto management consultant. 33 He 

became chairman of a federal Royal Commission on 

Canada's Economie ~rospects which for the first time 

dea1t( in de-tail with the foreign ownership 

question. 34 The Commission 1s summary of the situation 
l' ' 

has been ca1led a "remarkable anticipation of the 

thrust of sentiment that uItimately culminated in the 

creation of- the Foreign Investment Review Agency". 35 

The Commission wrote: 

"Many Canadians are worried about su ch a large 
degree of economi.é decision-making being ion the 
hands of non-residents or in the hands of Canadian 
companies controlled by non-resic1ents. Thi:s con
cern has ar i sen because of the concentratioA of 
foreign ownership in certain indust-r ies, becau"te 
of the fact that most of it is centred in -one 
country, the, United States, and because most of it 
is in -the ~form of equities which, in the ordin"ary 
course of avents, are never likely ta be repatria
ted. ,,36 

33 For details see Bliss, supra, note 14, at 3. 

34 GoVernmen t of Canada, Report of the Royal Com
mission on Canada' s Economic pros12ects(Ottawa ~ 
Queenls prioter, 1958). 

35 B~is$~ supra, note 14, at 4. 

" 36 GovetQment of Canada, supra, note 34, at 390. 

... -..... 
1 
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H~st~rical Overview . 15 

It i8 interesting to ~ote that in the eyes of the 
? 

G:ommission the rising debate over' foreign, ownership 

was not so mueh a result of,serious economic problems 

resulting ftom f'oreign investment but of Canadian 

nationalism: 

, 
- "At the coot of Canadian concern about foreign 

investment ie undoubtedty a basic, traditiona1 
sense 6f insecurity vis-a~vis our fri~ndlYI albeit 

,.)--our much larger andiEe powerful neighbour, the' 
/ United States. There S cQncern' thaf as the posi

tion of Amer iean ca i ta l in the dynamie resoutce 
and manufacturing sectors becomes ever more domi
nant, our economy will inevitably become more and 
more integrated with that of the United States. 
Sehind this is the fear that continuing integra
tion might lead to eeonomic domination by tl'}e 
united States and eventually to the loss of our 

~ political independ~nee."37 

The Gordon Commission recommendeq that foreign

controlled firms should give more job opportupit~es 

to Canadians and that the number of Canadians oh the 

boards of foreign-owned firms should lncrease. , In 

addition, measures were recommended to inèrease the 

Canadian ownership rate. 38 ,At that time, 'however, 

these recommendations had little influence on', any of 

the prQ-vigcial governments or the federal Governmen't. 
~ 

37 Ibid. 

38 For details, see 8lias, supra; n9t~ 14, at a'l,f' • 
, , 

\ . 
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, 'lt was only in the middle and late 196Q8 that tne 

poli tical c1imate 
, ~ , 

in . Canada ch'a-nged- sighi ficantly. 

The involvement of the United States' in Vietnam made 

Canadians sensitive ta the fact·that Arperican and 

Canadian interests could ~iverge. Now, Many Canadians 

b b d b . Id egan 1 to ecome concerne a 9ut the Unl te States 

domlnating Canada economically and culturally.39 They 

feared that their economy' was in danger of bein~ 

absorbed by the United States. In the light of these 

develapments, Canada tri'ed ta reassess the economic 

and palitical ponsequences of her pre~ious open-door 

policy toward _ fOIeign di ~çt investmeht. The term 

" . "Ca'nadianization" became popular', meaning the pracess 

of maintaining' :and ,increasing "the levei 'of - the 

.~ - participation by and involvement of Canadians in~ and 
~ 

\ 

their control over, 

of th~,natio~".40 

the economic and cùltural fabric 

,The domestic discus,?ion about foreign il1vestment , 

-was fastered by ,worldwide' concern about the grawing 

impact, of transnational enterprise8. on national 

\ Çt --...,.-.--------
,J )'9 Ibid., at 4 f. 

40 R. A. Donaldson, "Canadianization", in Foreign 
Investment Review Law in Canada, ed. by J. M., 
Spence ,& W.- P. Rasentera (Toronto: Butterworths,.,~ 
1984) 93' at 94. 

\. 
r , 

.. 
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econo:mies. 4l Canada wa,s not the ~nlY country that,

at~empted to achieve better control over foreign 

di rect inves'tments .(42 Even in countries stronqly 
~ -

supporting the idea of il Jree flow of capital and 

gOQds, legal scholars stated that an open door policy 

tQward foreign di rect invest;.mént would l'ai l ta 

• account for the potentially adverse effects of si9ni

ficant and increasing levels Jf such investment. 43 It 

,l, . ' 

1· 

. ' 
" 

.' 

41 See, ~, S. Hymer & R. Rowthorn, ~Multination~l 
Corporations and Internationa~ Oligppoly: ~he Non
American Challenge ll

, in The Internationa·l Corpo
ration - A SY1;1lpos,ium, ed •. by C. P.' Kindleberger 
(Cambridge, Mass.,: The M.,loT. Press, 1970) 57. As 
to the disoussion in Europe cp. J.-J. Servan
Schreiber, Le Péfi Ameticain (Paris: Editions de 
Noel, 1967). For reports on the le9all econom~c 
and management aspects of the transnational enter
prise see Nationa1ism and the Multinational Enter
erise, ed. by H. R. Hahlo,' J. G. Smith & R. W.: 
Wright ~New York:. Oceana, 1973). 

42 Cp. B1iss, supra, note 14, at· 8: "The whole 
'western world in these years was" enduring a spasm 
of Cancern about whether or not the modern and· 
lIlost1y American multinational enterprise was 
susceptible to control by the citizens of" the 
nation-state." See a1so A1brecht, supra, noté 20, 
at 152: 1. A. Litvak & C. J. Maule, "The Multi
national' Firm and Confli.cting National Interests 
(1969) 3 J.W.T~L. 309. 

, ' 

4,3 For the United Sta~es see, ~'. Fisher, supra, 
note 32, at V.. More recently, Amer icans again 
s tartéd to be concerned whe'n the USA became a net 
debtor, owing foreigners $ 107.4 billion more ,at 
the end of 1985 than it was owed. Cp. R. Gutfeld" 
"Itts official: U.S. Beeame Net Debtor Last Year 
,as 'l'rade Defiei t Swelled" The Wall Street Journal 
[~urope) '(June 25, 1986) 13: " ••. some economists 
have sald such il large amount of foreign invest
ment in the U.S. carries the threat that the U.S" 
ecdnomy wi Il become hostage to the whims of non-
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Historical Overview 18 

should be added that only a li t tle 1ater, the oi l 

C'I'~sis, leading 'to a world monetary imba1ance and 
, -

large-scale Arab investments in' industrialized coun-

t,ries,. added to the attractiveness of foreign invest

-ment' control measu~es in western democracies. 44 

In 1968, a special Task ForCe on the Structure of 

Canadian Industry was ,established which produced a .. 
s~udy on Il Foreign Ownership and the Structure of 

Canadian Industry". 45 The ·Task Force was chaired by 
. 

Mel vi Ile H., Watkins'" a Un,i versi ty of Toronto econo-, 
, 

mist'. ThoU<1h the- report of the Task Force admitted 

that it was d{fficuit to determine the precis~ effect 
" . 

1 ( ~ ._ 

:: . / of u ~::ei::ve:::::~ .i::es:t:ennc:. ::es:::::me:~::er::: 
- refused to sign a decree 'that' would give a start 

',' 

, : 

to the process of 'privatizin-g 65 state-owned 
companies 'and banks, fearing that privatization 
would cause state-owned companies to fall into the 
hands of~ foreigners even thougry the decree said 
-foreign companies would not be allowed ~o own more 

_ th an 15% of a flrm's capital. See T. Kamm, "Chirac 
Accuses Mi tterand of Obstructing Government Il The 
Wall Street Journal {EOroee] (July 17, ~19_86) 2. A,s 
to' tne. reaction of the European Commun! ty Com
mlsslo? see T. Kamm, "Chirac Rejects EC Criticism' 
of Llmits on Foreign Stakes" The Wall Street 
Journal [Europe1 (Ju1y 22, 1986) 2. 

44 See, ~, th~ remarks by Franck & GUdgeon, supra, 
note 16" a,t 145. 

45 Government of Canada, Foreign OWnershie and the 
Structure of Canadian Industry, Report of the Task 
Force on the Structure of Canadian Indu8try (Otta-
wa: 'privy Council Office, 1968). '. 
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cr~ation of a Canadâ Develop~ent C?rporation to 

prevent an increase in the ~u'mber of foreign take

overs of Canadian firms. Furthermore, the Task Force 

supported direct a<ëion agÇlinst "foreign intrusion" 
I.~ 

and ca1led for the creation of a special Government 

agency "to coordinate polieies with respect to mu1ti

natio~a1 enterprise~".46 

. Th~ time, the reaetion to the recommendati90s was 

. more favourable. The senti,men't to deerease for:eign" 

Pilrticu1arly American, influence was firm1y' ent;.ren

ched amon~ Canadians. 47 su~~essive Canadian Govern-

ments considered a number of policy i':!struments in 

response 'to the high level of foreign ownership ,in 
, 

Canadian industry. The .:.federal Government and pro-

vineial governme,nts amended legislation whieh regu-

1ated "key sectors Il of the economy. 48 . The ~ew pro

vlsions provided for a minimum percen~age of Canadian 

46 Ibid., 395. 1. 

47 J. Turner, "Canadian Regulation ~f Foreign Direct 
Investment" (1983) 23 Harv. Int'l L.J. 333 at 336. 
See a~so B1iss, supra, note 14, at 7. 

48 For exarnple ~.C. 1'957-58, c. Il, s. 3; and S.C. 
1'964-65, , e. 40, s. 3 (Canadian and British 
lnsurance companies Act); S.C. 1966-67, c. 87, 
subs. 10(4), 18(3), 20('2) anà s. 52-56 (Bank Act); 
S.C. 1954-65, c. 40, s. 38 (Loan Companles Act); 
S.C. 1964-65, c. 40, S~ 30 (Trust Companies Act). 

\ 
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ownership in these areas. 49 ~hrou9h ad hoc interven~ 

tiQn by the federal and provincial gove.rnments 8 . 

. number of transactions were stopped to prevent 

'~foreign take':'overs. 50 In 1971, the federal ~overnment 

created the ~anada Development Corporation _ .. "as a 

p'u'blicly-controlled vehicle to mobi1.ize what· was 

popularly thought of 'as an effort to 'buy back' Can-
1 . 

ada".5,. The famous Gray Report52 , as it came ta be' 

,called, 'reco~ended the creation of a, governmental 
... 

agency to monitor the activities of Canadian subsidi~ 

aries of foreign parent companies and to e'XerciS'e 

som~ form of control over new foreigo i~vestment ;53 

'Finally~ these recommendations led te the irttroduc-

,49 ln general, these amendments require that non-
,resident shareholdings do not, exceed,25 percent of 
the outstarrding voting shares. 'Cp. R. A. 
Dona1clson, "Foreign Investment Review and Canadia-' 
nization" in Law Society of Upper Canada Special 
Lecturers: Corporate Law in the 80's (Toronto: De 
B~O , 1 9 e 2) 4 61 a t 47 2 • 

, 
50 Ibid. at ~74.·See also Donaldson, supra, note 40, 
, at 95 f., 

51 Bliss, supra, not~ 14, at 9. 

52'Government of Canada, Foreign Investment in ,Canada 
(Ottawa: Information Canada, 1972), 453 f. For a 
comptehensive ,examil)ation of the Gray Report see 
'Donald'~on', ,~uprà; note, 49"at 461 ff. 

l '1 

53 Govèrnment:of c~nada, ibid., 453 f. 

\ 
\ 
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~ion of the Foreign Investment Review Act, which, 

,became part of the 1aw of Canada on April 9 1 1974. 54 

The Act was a,.n attempt to reconcile two conf1ic-

ting goals of Canadian ,economic policy, namely to 
, 

attract foreign capi.tal to meet Canada 1 s investment 

,requirements and at- the same time to maintain effec-' 

ti ve control over the dornestic economj. 55 Tne Act 

creàted the Foreign Investment Review Agency56 which 

had as ils function to examine ptoposed acquisitions 
. 

of control of existing Canadian businesses and 'the' 

establishment of a n~w business by a so-ca11ed 

"QPn-eligible personne For~ign investors had to file 

a notice with the Agency in which they had'to out1ine 

the proposed business activity,. Based on the Agency' s 

report, the federal cabinet ul timately decided whe

ther or not' te appreve the investor's proposaI. Under 

the Act, an" approval could only be g1 ven if the 

54 S.C. 1973-74, c.-46. It i6 iron1cal, as Albrecht, 
'. suera, "note 20" at 152, points out that thi6 some

times so-called "New National Policy" attempted to 
'correct the r€lSul ts Of Si r John A. Macdonald 1 s 
"Natio'nal PQlicy" of high tariff barriers which 
had led te' the h1gh level of foreign ownership. 
See also B1iss, supra, note 14, ai 2. 

55 G. C. Hughes'I, Foreign Investment Law in Canada 
(Toronto: Carswel1, 1982) para. 1. Cp also Mac
donald, supra, note 28, at 385. 

$6 Subsec. 7(1) FIRA. 

\ 
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- -
investor eould demonstrate tkat his investment was or 

was likely to be of "significant ,benefit ta Canada" 

($ubsec. 2(1) FIRA).57 

probably no other piece of Canadian legislation 

after World ~ar II attracted more interest abroad 

than the Foreign Investment Review Act. 58 The Act was i/ 

57 As to the "signifieant benefit, concep~ see infra, 
86 ff. 

-58 Not surprisingly, FIRA attracted Most interest in 
the United States of America, sinee U.S. con
trolled . firms are the major foreign presence in 
Canada. See, ~, A. J. Samet, "The U.S. Response 
ta Canadian Economie Nationa.lism" in Foreign 
Investment Review Law in Canada, ed. by J. M. 
Spence El W. P. Rosenfeld (Toronto: Sutterworths, 
1984) 29T; Turner, supra, note 47, 333 ff.; L. 
8akken, "Canada: The Foreign Investment Review Act 
an(i the Combines Investigation Act" (1983), 52 
Ariti trust L. J. 979; D. R. Hinton, "Uni ted States 
policy Toward Foreign Investments" in Canadian 
Foreign Investment Review· Seminar - Texts of the 
Addresses Given by the principal Speakers (Toron-

,·to: De Boo, 1974),34; M.-J. Drouin & H. Malmgrem, 
"Canada, the United States and the World Economy" 
(19~2) 60 Foreign Aff. 393: Fisher, supra, not-e 
32, at 81 ff. However, the Canadian legislation 
also attracted interest in other capital exporting 
eountries. Cp. J. F. Chown, "The Attitude of the 
European Communi ty and i ts Members to the New 
Canadian Law" in Canadian Investment Review Semi
n~r - Texts of the Addresses given by the PrlncI
,al Speakers (ToroKto: De Boo, 1974) 74: M. Bloom-

leId, "Gesetz zur Uberwachung ausUindischer 
Investitionen in Kanada - Canada's Foreign Invest
ment Review Act" [19751 Die Aktiengesellschaft 67 
ff.: M. Abrell & M. Theurer, Jtlnvestitionskon
trolle Jn Kanada" [19771 Recht der Internationalen 
Wirtschaft ISO ff.; N. Hood & S. Young, "British 
policy and Inward Direct Investment" (1981) 15 
J.W.T.L. 231, 249: R. L. Simmonds & C. Quack, "Oie 
Gründung einer Toehtergesellschaft in Kanada!' in 



----------~----~----.~~.~~ 

c 

c 

Historical Overview '\ 23 

the subject of a heated debate both in the int,er:.. 
-

national , field and ~omesti~allY. Throughout the 

histQry of the Foreign Investment Review Act, the ne-

cessity of a review procedure for foreign direct 

ihvestments was controversial. 59 Even ·those who 

favoured it sometimes doubted that the provisions o~ 

the Act would allow the federal Cabinet to çontrol 
, ( 

foreign investments effectively.60 'others argued that 
-

the Foreign Investment RevieW Act violated d0l!'estic 

law61 and that sorne of i ts provisions were inconsi's-

, 
Die GrUndung einer Tochtergesellschaft im Auslan,d, 
ed. 6y M. Lutter (Berlin: De, Gruyter,'1983~ 213 at 
229 ff. 

59 ~liss, supra, note 14, at 10: " ••• some business 
commentators and~economists argued that the whole 
concept of assessing the contribution of forei~n 
in~estments to an economy was grounded in economlC, 
illiteracy ••• ". 

60 only roughly twenty. percent of foreign direct 
investments in Canada were subjec't to the review 
prQcedure, since Most direct investments ar~ 
undertaken through internaI expansion. Cp. Turner, 
,upra, note 47, at 338 f. Thus, Cânadian economic 
nationalists considered the Foreign Investment 
Review Act as "too little tao late"; cp. Bliss, 
ibid. Sée also Canadian Labour COngress, Sub
mission to the House of Commons Standing Committee 
on Regional Development ort the Investment Canada 
Act, Bill C-15, at 3: "FIRA, in fact, has been no 
signific~nt bar to foreign investment." 

61 As to the constitutionali ty of the Act see E. J. 
Arnett, "Canadian Regulation of Foreign Invest
ment: The Legal Parameters" (1972) 50 Can. Bar 
Rev. 212; Donaldson, supra, note 49, at 476 ff. As 
to the consistency of the Act with administrative 
,law princi,ples see E.J. Arnett, R. Rueter , B.P. 
Mendes, "FIRA and the, Rule of Law" '(1984) 62 Cano 
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tent wi th Canada' s obligations under international 

law. 62 p. GATT panel held that the practice of, the 

Canadian govèrnment to favour "buy Canadian" under

takings from foreign investors breached thè national 

treatment provision (Art. III) of the General Agree

ment on Tariffs and Trade. 63 

Many of those who could find no merit in these 

claims were, never'theless, af raid that Canada' s 

practice would turn away much needed foreign invest-

ment. They argued that the "significant benefit" 

concept was too broad and that its application resul-

ted in 'uncel;'tainty on the part of potential investors 

abou~ the requjrements they had to meet. 64 The whole 

62 

63 

Bar Rev. 121. 

Albrecht; sUpra, note 20, a t '396 ff. See also w. 
P. ,Rosenfeld, "Extraterritoriàl' Application of 
FIRA - Fact or Argument" in Foreign lnvestment 
Review Law in Canada, ed. by J. M. Spence & W. P. 
Rosenfeld (Toronto:' Butterworths, 1984) 121 ff., 
Turn~r, supra, note 47, 34( ff. 

GATT Panel Report: Canada ,- Administration of the 
Foreign Investment Review Act (L!5504). As to the 
GATT proceedings samet, supra, note 58, at 3061 J. 
M. Spence, "FIRA: A Decade of Evol~tion" in 
F.oreign Investment Review Law in Canada, ed. by J. 
111. Spence & W.' P. Rasenfeld -(Toronto: Butter'" 
worths,.1984) 315 at 336 f. 

64. See only Rugman" ,sue-ra, 'QQte 13, at 352; R. 
Sehu1tz, F. Swed10ve & K. Swinton, The Cabinet as 
a Regulatory Bodr: The Case of the ForeIgn Inv8st
men€ Revlew ,Act ( worklng Paper No. 6 (Ottawa: 

, Economie 'Council of Canada, 1980) at lSO-551 C.ee 

" 
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, 
review procedure Was frequently considered to have a 

deterrent ef fect on foreign - businesses. 65 The Agen

cy's review was even call~d a "poker game".66 

,Oespi te the cr i ticism, the Foreign Investme-nt 

Review Act remained in force for over a decade with

out significant ameridrnents. 67 In the Throne speech on 

-April 24, 1980, Prime Minist~r Trudeau confirmed that 

his government intended to strengthen the Foreign 

Investment Review Act and - expand the role of the 

Review A-qency: 

"The Foreign Investmènt .Revi~w àct will be amended 
to provide for performanc~_ - reviews of how large 
foreign firms are meetinq the. -test of bringing 
substantÎ.al benefits to Canada. -AS weIl, amend
ments will ~ introduced te). ensure that major 

Comment, "Dow Jones & Co., Inc~ v. Attorney Gen~
r~l of Canada: The Canadian Forelgn Investment 
Review Act" (1982-83) 14 Law & Policy in Intll 
Bus. 505 at 509 ff.; P. R. Hayden, -"Oon't_BlaJ:lle 
FIRA", in Foreign lnvestrnent in Canada, ed. by P. 
R: Sayden, J. H. Burns & G. W. Kaufman CScarbo
rough: prentice-Hall, loose-1eaf, September, 1982) 
2111. 

65 o. McDowal l, A' Fi t Place for Investment?, Study 
No. 81 (ottawa: The Conference Board of Canada, 
1984) at ix. 

66 T. G. Grivakes, "FIRA: Experien es of Canadian' 
I,a~ers", in Current Le al As ec .. of Doin 
n!ss in Canada CAmerlcan Bar Assoè~atlon, 
at 23. 

67 S.C. 1973-74, c. 4'6, amenÇled by 1976-77, c. 
128 (2)J 1980-81-82, c. 107, s. 63' (1). 
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acquisitio~ proposaIs by fore~9n colbpanies will be ' , 
publicized prior to a government decision on their 
acceptability. The Government will assist Canadian 
comp~nies wishing to ,repa~riate assets or ta b~d 
for ownership or control of companies supject to 
takè-over offers by non-Canadians."68 

• , 
It was not until November, 1981, tha t Canada' s ~ 

official atti tude toward fo'reign direct investments', 
1 

'bègan to change. After tabling the' November 12, 1981 

budget, the Minister~f Finance made comments iri thi . . 

House of Commons to the effect that 'no amendments to-
il 

the Foreign Investment Review Act were intended. 69 ' At 

that time, Canada was a1teady. hi t . by the recessio,n. 

High unemployment rates in aIl provinces and a signi-
• ficant decrease in the amount of fore,ign capi tal 

fnvested in Canada created poli tical tensions between,' j\ 
the faderaI government and the provinces. provincia~ 

premiers were reporteQ to have "denounced the Foreign' 

Investment Review Act and the National Energy Progra~ , 

as misgu-ided approaches that have blocked the flow" of' 
~ 

~.apital and investment."70 The premier of Al~rta, .. " 

Mr. Lougheed, called for the abolition of the Fore~gn 

Investment Review 'Agency which he regarded as a major 

68 Quoted by Donaldson, supra, note 40, at 102, note 
22. 

69 Cp. House of Commons, Debates, at 12721-9 (Novem
ber 12, 1981 )." . 

70 Cp. Turner, supra, note 47, at 33~, note 2~~ 
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! 

obstacl.e to the inflow of foreign capital. 71 P611tical 

pressure finall~ i~uced the liberal government under 
1) 

p'rime Minister: Trud~au ta change its \dministration 

of the Act. Whi le ,almost 30' percent of new bus iness 

investments and 20 percent of foreign acquisitions of 

~anadian 'businesses had been disa110wed in 198172 , 91 

percent and 97 percent respecti ve~y wepe a110wed in 

the fiscal year 1982-83. 73 .. .. 

Notwithstanding these changes, the dOll*Stic poli

tical debate continued about the question whether the 

Foreign ,Investmel)t Review Act had, at least partly, 

caused the deL''-rioration of the Canadian economy. The 
.,;f1 ~ ... ~ .. 

progressive Conservative Party expressed concern 

about the Act and its affect on the atti tude of 
.J 

p.otentia1 foreign ~nv~stors. Mr. Clark, l:he" then 

party leader, said in a television int~rview that the 
, 'ç ~ 

~oi,ei9n Investment Review Act was an expression of a 

"national, identity paranoia".74 In 1983, BrilA 

<' 

MUlroney, whi1e campaigning for the leadership of his 

> 
71 Spence, supra, note 63, at 322 • . ' 
72 See Foreign lnve'stment '~Review, Spr ing 1982, 34-5. 

13 See J. M. Spence li W. P. Rosenfeld, ed., Foreign 
!nves~mènt Revie", La'w in Canada (Toronto: 8utter-1 

worths! 1984) appendix at 354-56. 
'''1..,\ If 

74 Spe~ce, ~ppra, note 63, at 322. 

' . 
• 
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. party, maàe comments to the éffect that a new federal 

.government u~der his leadership would take steps in 

order ,to encouragé foreign investment. 75 As it turns 

out he had a good understanding of what the Canadian 

,'public wanted. According ta a 1984 Gallup polI, the 

Canadian pubh,c at tbat tirne felt better about 

'f~eign inve~tmen~ than at !!py time in the last. 

decade. 76 

ln SeptemQer 19Q4" the progr:e~sive Conservative 

-J?arty under Bria~ Mul]!oney won a majority of· 211/ 

'. s~ats in the federal' elections. Shortly after the new 

government had tûkep office, International Trade 

Minister James Kelleher announced that _both the name . 
" and the mandate of the Foreign Investment Review 

Agency would' be chan,ged'.77 On December 7, 1984, 
-, ' 

lndustry Minister Sinclair Stevens introduced Bill 

C-1S in the Canadian Par 1 i,ament • 78 ln the statement 

follow~ng the tabling of the' Bill, Mr. Stevens ex-

pres-sed the bel iet of the l1u1roney admini stration 

• 
75 Ibid., at 334. 

, 76-D. McGregor, "Canada for Sale But Who's Buying?" 
Report on Business Magazipe (March 1985) 76. 
, , 

7,7 -F1RA, energy program ta change", The' [Montrea'+ 1 
.,-1-.- Ga~ette (September 26, 198-4) A-9. 

" 

78 IJlvestmeqt canadd,' News Relea$e, Dacem,ber " 1984, 
at 1.-

, , 
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that "Canada' s interests will be advanced by \encou

raging CanadîaÏ'l and non-canadian investment, not by . , 

discouraging it".79 Bill C-15 received secon? reading 

.i~ January 1985. As. the Investment Canada Act it 

became law and the Foreign lnvestmen~ Review Act was 
. 

80 ".. repealed on July l, 1985. 

A new agel}cy, Investment 'Canada, was created to 

replace the Foreign Investment Review Agency. It has 

a mandrte of e"ncouraging and promoting i,nvestment in 

Canada by Canadians and non-Canadians as weIl as 

administering the foreign investment notification and 
1 

review procedures. Short1y after the creation of the 

new agency, the Canadian government started a global 

campaign to attract foreign capitaL 81 In the ,words 

of David Winfield, director of interrtational de~elop

ment for Investment Canada, enbouraging and facili~ 

79 Statf!ment by th'e Ronourable SÏ'nG:1ai r Stevens \ 
Fo11owing the Tab1ing of the' Investment Canada 
Bill, in Statemen~s and Speech.es, ed. by Invest-' 
ment ,Canada (OttawÇl, December 7, 1984) at 1. 

80 Bill C-1S, An Act respectini investmeht in canaqa, 
lst Sess., 33d Par!., 1984-85. -

. 
81 Cowan, supra, note 12, at A-Il. See a1so "Kanada 

setzt auf privatkapita1" Frankfurter Al1ge1!eine ,J 

Zeituni (June 12,. 1985) 13. 
, \ 
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tating foreign investment'~111 be the Aqeucy's "prime 

function" • 82' 

... 
Such a task seems to be desirable, indeed. Concern 

o~er foreign inves'tment cont:rols were already easing 

before the conservative governrnent of Prime Mi~ister 

arian Mulroney took office in 1984. 83 After devas-

tating outflows of direct foreign investment funds in 

l'98iS4 and 1982 85 , Canada had returned to a positive 

balance in 1984. Neverthe1ess, a' 1984 survey revealed 
, 

that foreign investors .still feared that Canadian 

controls of their activi ties could again mi li ta te 
~ 

a9ain~t their interest~, given a shift in the ,pollti-

cal, or ideological cl imate o'f 'the country. 86 1 n' view 

of the criteria which the InvestmJ~nt Canada Act uses 

to d.etermine, whether a- ,foreign invéstm~nt is' of 'net 

I;>enefit te Canada, a ,sense of 'unce~tainty remains 

, even'~fter t~e new legislatlon entered into force. 87 

: 82 See Cowan, ibid. 

83 McDowa11, supra, hote ~5, at,x. 

,84 Net outflow of $. 4.6 bil~ion; cf. MCGregor, supra,( 
note 76, at 80. . 

f ' 
, 85 Net outflow ôf $ 1.4 bi'llion; McGregor,' ibid., at 

80. 

86 McDowall, supra, note '65, at x.r"'" 

87 Se~ supra, at ,6. f. ,-

". 
" 

(, 
. ' 

-' 
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, ',Chap~er 2: Impact of Foreign Direct Investmënt 

~ 

The short - overview of the devé10pment of foreign 

participation in the Cana.dian ecanomy and 'the reac

tion it set off b~hows that since' ~73 Canada's offi ... 
,~ 

cial attitude toward foreign investment 1acks inter-
. 

nal consisteney. The Fo~eign °Investment Review Aet as . 

lIle11 as the Investment Canada Act can be rega,rded as 
, ' 

a t tempts· to reconci le, the !'commerc iaI imperati ves n 

.,. 
wi th Canadian economic nat iona1ism in a way which :-

in the words of Lester B. Pearson - wouI~ give Canada 

. thé best of both worlds88 : A maximum amount of bene-

fi ts br,ougJtit by foreign investment and a minimum 

amount of costs which Can be associated with such \ 
, . 

.-""\ ... 
j > ' 

L. B. pearson, "The U.S. and Us", Speech given at 
the Couchiching Conference, 1968, in T. E. Reid, 
ed., Foreign Ownership: Villain 'or Scapegoat? 
(Tor~nto: Holt, Rinehart and Winston, 1972), 15 at. 

,18: ft Independance needs economic strength to 
support it and po1ici~s discouragïng· foreign' 
investment cou1d weaken us. On the 'other hand, 
while other policies could make us more indepen
dent by )increasing our economie strength, 'th~y 
could also insure tha( this strooger Canada '<!iould 
be controlled econornica11y,' and hence ultimate1y 
pOlitically, outside Canada by the United St/i'tes. 
That' s a dilenuna that dO,esn' t have to happent We 
can reconcIle these difficulties and in' a way 

, which should give us the bëst of bath 'NOrlds. Il 
(emphasis added >. 

" 



o 

-J 

J, 

l , 

.' 

1 , 

" 

,.J. 

" 

, 
, ' . , 

, " , 

. ' 

, ' 

, ' 

-, ' " 

Impact 32 

, . 
investment. 89 '80th the Foreign lnvestment Revi'ew Act 

and, the Investment Canada Act provide for a ,review 

. procedure for- foreign investments ta n'lake sure that 

foreign investments are beneficial ta Canada. 

, , 

The problem wi th both pieces of le9i~~tion i8, 

however', how ta ,a8sess the costs and benef i ts of 

toreign investment. In the follo~in9,' we shall 

atte,mpt to analyze both the economic and the politi-

~al impact ~f foreignrcapital investment in Canada. 

l " 

1. &éOl')omic, Impact of ,Fo're,ign Oir~ct 'lnv,estment 
, 1" : 

. 
, " 

" 

, ,', ~ 

a) General 
, , 

" 

Over the last three decades it, became ; àppa~e:nt 

that the development ?f international tr,ade and the 

state 'Of, mutual economie dependency between 'the 

nations of t,he woriel rendered ineffeetive mahy' of the 
, , 

.tr~ditional poliey instruments of the nation state to 

89°Tbis' is the fundamcrital goal of any fortu of .in .. 
, vestment control. Cp~ Grewlich; ;uprÎ' note 16, at 
. 63: "The issue is, how to get ore 9n investment 
on terms which are best for the* hast countr les' 
interest, and indeed to use the potential of the 
foreign investors ta promot~ the .recipient c~n
tries' national goals." 

, .. 

'" 
J 
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manage the economy. Not surpr is.!ngly, a policy which 
r--. 

tried to ipsulate the national economic environment 

f rom undes i r able foreign inf 1 uence became more and 

more attractive. 

At tne, same time, the economic and social Qbjec

tives of ~odern,industrial· states became much broader 

and deeper. There was an international trend that 

governments accepted responsibilities for an increa

sin9 number of economic and social objeètives. They 

did not only pursue the tr~itional macroeconomic 

goals of fuI}. employment, pr ice stabi li ty and sus-

tained economic growth, but a1so got interested in 

other objectives' such as ~etter income distribution, 

high' technology industr les, regionâl eqùi ty and so 

on. 90 Consequently, governments were seeki~g addi

tional po1ic3 instr~ments.9~ 

Ih Canada, the control over foreign investment was 

consldered to be one means to influence the develop-

90 Thus, state regulations gained mor€ and more 
importance. H. Gattiker, "Behandlung und Rolle von 
Auslandsi nvesti tionen lm modernen Volkerrecht: 
Eine Standortbestimmung", in Swiss Yearbook of 
International Law 1981 (Bern: 1982) 25 at 56 
points out that many wester~ states have given up 
to believe that a market economy and competition 
are the only means of social and economic control. 

t. 
91 Grewlich,. supra, note 16, at 64. 
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ment of the domestic econorny. Canadian efforts to 

control foreign investment sprang from the desire to 

insulate the Canadian economy from undesirable e~ter

nal econornic forces, especially those from the U.S. 92 

Canadian economic nationalisll1 in 'the 1960s and 

---------.,. 19iqs haçl a .1ot to do with the extraordinary 13uccess' 

, 

of'transnational enterprises. Though 1 sha11 not deal 

with this ~n any detail, one has to bear in mind that 

the nurnber of transnational enf'erpr ises g-rew con-

stant.1Y after World War II. These enterpr isas gain 

'G', advantage from the fact that they operate in more 

" -than one country. 93 -To give one example" by manipu

lating the transfer pri6es between branches or subsi-

diaries and parent company and thereby 19nor iog th~ 

true market' pri,Fes, transnational enterprises limi t 

the abi li ty of governments to manage the economy and 
Jo... '\ 

lower the ta~ revenues of nation states. 94 CanadJ.an , 
92 Bakken, supra, note 58, at 97~. 

93 The growth of the tr,ansnational enterpr i se tends 
to ,weaken pation states. Cp. Hymer " Rowthorn, 
supra, note 41, at 88. 

94 Governrnent of Canada, supra, note 52, at 55 f; 
Canadian Labour Congress, supra, no.t~ .6J1,-. at 10. 
Cp. aiso C. T. Ebenroth, VIe verdeckten verm~ens-

'zuwendungen irn transnationalen Unternehmen <ÊÎele
feld: Gieseking i 1979); B. Grossfe1d, "Mu1 ti natio
nale Korporationen im Internationalen Steurrecht" 
in Internationalrechtliche probleme muitinatio
naler Korporationen (Heidelberg: C. F. Mueller, 
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critics- of ~ free flow of capital have emphazised the 
, 

'economic dangers result;in9 from the acti vi ties of 

transnational enterprises in Canada~9S 

Nevertheless, éven under these changed conditions, 

economic growth is still a function of investment. 96 
, 

The standard of living in a country depends to a high 

degree on i ts stock of productive cap! tale Though 

undoubtedly economic costs occur if this capital 
, 

originates from a foreign country, foreign capital i9 

nevertheless an important factor for economic growth 

in the host country.97 Given the interdependence 
.. 

1978) 73 ff. (with Englis~ summary). 

95 K. Levi tt, Si lent Surrender, The Mul ti national 
Corporation in Canada (Toronto: MacMillan, 1970); 
Government of Ontario, supra, note 20, at 24 f.i 
Government of Canada, ibid. 1 at 59. See also 
Canadian Labour Congress, supra, note 60, at p. 
2: "In 1973, we pOlnted out that 'large and 
powerful corporations, either acting under poli
cies laid down by forelgn laws, or simply motiva
ted by their own interests, or by both, May 
ignore the economic and social goals of the coun-. 
try in which they are based. ' The intervening 
years have not changed our views on the problems 
of foreign control of our economy ••. ". 

96 Governrnent of Ontario, ibid., at 14. 

97 Cp. Canadian Manufacturers' Association "The 
Watkins Report: A Disturbing Document" in T. E. 
Reid, ed., Foreign OWnership: Villain or Scape
goat? (Toronto: HoIt, Rinehart and Winston, 1972) 
27 at 29. See also H. l. Macdonald, "Nationalism 
in Canada" in T. E. Reid, ed., Foreign Ownership: 
Villain or Scapegoat? (Toronto: BoIt, Rinehart 
and winston, 1972) 71 at 74: "private investment 
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between economic growth and the rate of productive 
/ , . ' 

capital, any investmÈmt control measure bears risks, 
.. 

which a~e closely related to the fact that a ~ajority 

of foreign investments is maqe by transnational 

enterprises. The flexibility of these ~nterprise8 to 

go elsewhere makes investment control in the long run 

a detriment to the country using it. 98 The discou

ragement of foreign di rect investment in 1981, fpr 

example, was considered to be detrimental to Canadats 

economic recovery, because li ttle, if any, al terna-

tive domestic investment was forthcoming to replace 

th. losi foreign capital. ~be decline in the Canadian 

dollar and' increased unemployment was partly a result 

of a decline in foreign capital investment. 99 

. Today's national economies are in a state of 

, mutu'al economic dependency.lOO The ~conomic well-
• 

beinq of industrialized countries like Canada la a 

,co~tributes to economi~ welfare in two ways 1 it 
yfelds an income' to the investor (a private 
benefit) and a tax revenue to government (a 
social benef i t ). If investors invest at home, 
the country gets both bénef i ts; if they invést 
abroad, the host country rather than the in
vesting country collects the social benefit.-. 

98 Rugman, supra, note 13, at 354~ 

'99 Ibid. 

100 Al~recht, supra, note 20,~at 150: Turner, supra, 
note 47, a~ 334; Rugman, ibi".," at '354 •. 
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'direct result of extended international trade. For 
- . ' 

_ t.hese countries, a. free flow of qoods and capital is 

, an important prerequisite to maintain the standard of 

---li ving .101 ;ince a con~rete qanqer of retaliation 
.-

exists, investrnent controls as weIl as import con-

trols or other "protective" méasures to restrict the 

free flow of capital and qoods will eventually be 

harmful to the country using it. 102 1 

'u.s. re~ctions to the announcement of greater 

powers for the Foreign Investment Review Aqency in 

1980 show that foreiqn invest~ent control mechanisms 

implemented by an important èconomic power such as 

Canada -affect the whole system of international 

trade: The United States viewed the, strengthening of 
, 

the Foreiqn Investrnent Review Agency not only as a 

bllateral threat but also as a serioua threat fac~nq 

the liberal international economic arder. Jn the 

'words of Harvey BaIe, then Assistant Uni ted. States 

Traae ~e~resentative for lnvestment pOlicy: 

( 

101, P__ -Behrens, "Rontrol,le ,ausUindischer Direktin
vest.itionen lt (19.76') 40 Rabel.a Zeitschrift fuer' 
auslaendisches und internationales Privatrech~ 
233 at 264 ff~ Rugman, supra~ note 13, at 352. 

-
10.2 Accordinq to Ruqman, ibid., at 352, the U.S. 

" _ perception of PIRA in the beginninq of the 1980 "s 
vas a disast~~fQr Canada. 
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"We do not'obj~et to Canada's desire to "Canadia
nize" its eednomy. Whether we Agree with it or 
no~, this is thei~ ehoiee ~o make. Howevèr, we ~re 
doneerned about a number of the policy measures 
that the Canadian Government proposes in order to 

,achieve that objective. These polieies are parti
cularly.troublesome as they undercut eurrent U.S. 
eff;orts to persuade other eountr ies, especially 
the developing world, to move away fram such mea
sures, anq they increase pressures for the United 
$ta'tes to adopt similar pelleies - te the detr i
ment of Canada, the United States and the world 
trading and eeonomic system as a whole." 103 

Though ·retaliation ls rarely an effective means to 

deter -a country \' from using interventionist 

fIleasures l04 , it i5 very likely that foreign invest-
t. 

ment control will lead to sorne ferm of retaliation 

>. 'wtiïeh .Wou,ld increase the cost ef barr iers to the f ree 

flow .- of cap-i ta!. In the light of 9 rowing protec-

" tioni~m,' z:etaliation would further threate,n the 
'l'!>, 

,-{"triternationai economic order and would eventually be 

harmful for aIL traaing countries. lOS 

103 Statement before the Subcommittee on Interna
tional Economie Policy of the CSenate Foreign 

-'-Relations Commi t tee, 97th -<:on9., 2d Sess., March 
10, 1982, at 29. 

, , 104 For details see P. A. Samuelson & W. O. Nordhaus, 
Economies, l2th edition (New York: McGraw-Hi11, 
1985) at 864 f. 

105 Rinton,' supra, ,note' 58, at 41: "AS we move toward 
a freer and fairer international economie system 
we must move .for1lia{à progressively aeross the 
board. The' world is i-ncreasingly interdependent 
and the pieces of tne economic system increasing-
1y interrelated. It would maxe li ttle ,sense for 
us . to' liberaliae one part of the international 
system while further res-trietinq another. To do 

. ~ , 
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Nevertheless, a number of economic reasons have 

been advanced for the introduction of foreign 
, 

investment control in Canada. It appears to be ne-

,cessary to look at sorne' of the arguments in favour of 

fpreign investment control more earefully. 

b) Employment 

1 
The transnational enterprise, it has been said" 

e.ndeavours ta favour imports from affiliates to the 
{ 

detriment of competitive local sources of supp1y.l06 

This would be felt by the locoy. labour-force sinee 

,imports prevent dames tic production, and th us ernp10y-

IPent opportuni ties 
, 

for Canadians. It has also been 

argued that there would he fewer lay-off s of em-

1 I,~ 
Il f 

so would on1y inerease existing inequi ties and 
distortions." See a1so 1. A. Litvak & C. J. 
Maule, "Canadian Q\M:ward Investment: Impact and 

" 
,Po1iey" (1980) 14 J.W.T.L. 310 at 311, who point 
out that Canada's poliey on outward investment 18 
inconsistent with the countries position on 
inward investment. Cp. also Samet, supra, note 
58, at 294 ff. 

Government of Ontario, supra, note 20, at 25; 
,Albrecht, suera, note 20, at 152, note 11. In 
1978, for example, of almost $50 billion of 
impor~s into Canada, $43.7 billion could be eate
gorized by the nationali ty of the importer. The 
result was that 7:2' w.!!re brought in by firms 
under foreign control: Macdonald; supra, note 28, 
at 387 f. 

<;0, ,. 
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ployees by Canadian owned eompanies than by foreign 

'owned firms. 107 Thus, during the political debate 
, 

about the future of the ~reign Investment- Revi." 

Ageney, Lorne Nystrom of the New Democratie Party 

argued that "one wa'y out of the current recession and 

the horror of ever-increasing unemployment la to 

strengthen FIRA, not weaken it. 1I10S ' 

To assure that sùbsidiaries of forei9n enter-

prises abstain from importiog goods ànd services, 

" governments may seek to commi t foreign investors to 

• 

~ ... "'~ -

) 

use domestic sources rather than import parts and 
, 

components abroad. This wa~ the idea that hid behind 

,,"Buy Canadian'! undertakings imposed on foreign 10-

vestors under the Foreign Investment Review Act. 

SinFe the undertakinqs were only irnposed on forei9n 

investors and not on Canadiàn f irms, the' -canadian 

,Governmept at that time seems to have assumed tnat 
i 

Canadian-controlled firms usually import less, a 

proposition for which it ls no~ easy to produce 

fachs. Even the large p~rcentage 

trolled firms among the importers 

of 
",,' 

t 

of 

foreiqn-con;" 

goOO8 into--

107 Canadian Labour Congreas, supra, note 60, at 5 f. , 

108 Quoted by Spence, supra, note 63, at 334. 
, : 

.. 
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C'anada109 doe!:f not prove that foreign-controlled 

f irms 'are more likely to buy par~s and componfnts 

abroad. It only shows the high de9ree of for~i9n 

owne)ShiP and may., be a hint that the CaRadian manu-

factur ing industry in certain,·J sectora 

competitive,as it probably could be. 

is not as , 

What ia even, more significa.pt is that "Buy Cana-

dian" undertakings imp05ed on foreign investors 

disregard basic principles of international trade • 
. 

~he theory of comparative adva~age holds that 

.~ 

"(clountries will "specialize in the production of 
those commodities ·where th.ey àre Most productive. 
The, principle of comparative advantage show$ that 
such specJalization will benefit aIl countries 
èven when one country i5 absolutely mo~e efficient 
in the pro.duetton of Jall goods than other coun
tries. If countries specialize in the products in 
wh ich they h,ave a comparat i ve advantage (or 9 rea-
ter: relative' efficiency>, then trade will be 
mutua11y beneficial to a11 countries."110 . 
It la evident that f9reign' investment review, 

c' 

forcing ~orei9n-cont!olled firms to USe Canadian 

part~ 
\ . 

and dbmponents, c do~s not protect Canadian 

workers but may eventually be harmful. What has been. 

:?&id about tariffs or qU'otas' thua is1 ~lso correct 

109 See supra~ note 106. 

110 Samuelson & NQrdhaus, 
see aleo Sj6., ~ 

supra;', note l04, at -S34; 

" 

.. 

l' 
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with, r~gard to barriers th capix.al investme~ts wh~ch 

indi-rectly at"fect the free flow of goods: 

, , 

"An ill-designed tari!f or, qUota, far.f,om helping 
-the "protected ft workers or oonsumers ln a country, 
will instead reduce their reé!l incomes by making 
imports ' expensive and by m.&king the whole world 
less productive. Countrles lose from protectionism 
because reduced international trade eliminates the 
~fficiency l'nherent in specialization and division 
on labor."l l j 

It May weIl be that increased levels of investmeot 

will nct increase employment levelS'.112 Yet,· the 
-

problem of uflemployment has little, if anything, to 

do with the country' of origin of th'e capital io

vested. Rather, capi tal inflows generally alter the 
- . 

Ca pi taI/labour ratio in the economy, beèause firms 

substitute capital for labour. The 'problem i8 ?ne 

common to aIl mature economies. 113 -. 

III ~bid., at 836. 

1l2'The' Conference Board of Canadats - Mediùm-Term 
For'ecastihq Mbdel was used ~o simulate. tbè Cana-

, dfan ' economy. Thougl'\ the ~rod~ctivity ,of the, 
Canadian economy increased in ~o'st simulations, 
'th~s hap no inr Iuence on the employmeht levél: 
Barrett, Beckman & McDowall, supra~ note 14, at 

,', 2~ ff. ,f 

11-) For example,. in Western Europè, there' ,is growin9, 
conce~n apout the impact of new technoloqi.es on 

, h ~mp~~yment oppextunities. 

, - . • 
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Experience shows that during the last recession, 

. foreign-con""f!olled firms cut back capital spending 

plans less and contributed more to job creation than 

~ Canadian-contro1led firms. In the manufacturing 

sector in 1983, Canadian-contr01led firms- announced . 

plans t~ spend $4.1 billion, on capital expenditures, 

or 27% 1ess than in 1982. At the same time, foreign

control1ed firms announceq they would invest $5 

~ f~ . billion, a decrease, of only 9%. In 1984, ore1gn-

controlled firms accounted for proportional1y more 

'new spending in manufacturing than Canadian firm~14 

On the basi~ __ of the World Bank 1 s es'timate that 

$100,000 in new investment is necessary to create one 
l 

new job in an industrialized country auch as Canada, 
, 

the investment of American corporations in Canada in 

, 1984 of $ 7.4 bi Ilion created 74,000 jobs in that 

Yèar. 11S Thus, it is not likely that foreign invest-
- - -- -

ment control wi11 help ta creat.e -employm~nt oppor-
. 

. tu'nlt-iea in Canada. On the contrary, in'vestment 

control would eventual1y be harmfu1 to Canada~s 

economy as a whole. 

114 êf. McGreqor, supra~ note 76, at r 77. 

Ils Ibid., at 78. 

t 
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c) Res'earch and Development 

t 
\ Canadian economic na t. iona-ll s.t,s qonsider Canada's 

declining relative share. of export markets and the 
.. ~ • 1 _ ' 

'I:J 
country' s large trade def ici t in manufactured goods 

to be a manifestation of the. negative impact, of 

foreign di'rect' investment on the Canadian economy,.116 
, 

yhey argue tha~ Canadian subsidiaries of, foreign 

parent~ are limited in sc'ope and potentiàl: basic 

decision~making and the bulk of 'r~pearch and'dev~lop

,ment activities' would he' concent'rated in the pa,rent 

.-

comp~ny.117 . The CanaQian subsidiary pf a foreign ' 

firm, 'it~has been said, usually petforms only secon
f U 

dary or assembly runetlons,. the 'more sophisticated 

,production processes occuring in the parent's country 
, 

- -- -- - -

-.- '.----- ---~~-~of orTg(n.-IlS' A 1919 OECO'-r~~ort proved that Canada 

-
-1_f2, 116 A,s . to the costs of- imported technology" see 

Government ~f Canada, supra, note 52, at 130,ff. 

117 See, ~I Government of Ontario; sapra, at 24. 
Thus, the Canadia~ economy i s calle a ft branch'" 
plant" economy; cp. Albrecht, supra, note 20 t at 
152. 

1·1'8 This brake on the branch plant ts entrepreneurship
has been called "truncation". See only Government 
of Canada, supra, note 52, at 6: "Direct invest
ment by foreign compani~s has led to establish
ment in Canada of "truncated" enterprises, in 
which many important actlvities are performed 
abroad .by the parent o.r other affil~ated firme. Il 
Cp. a180 s. Wex, Instead of FIRA -

U 8 la.r es?· (Hon rea: T e Inst 
Res-earch on Publ16 P01,icy, 1984) "29. 
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has a' lower re~earéh and development levei than that 

of -any other 'major industr ialized' nati'on .119 ' 

For many critics of foreign investment in Canada, 

the country's poor record of research and development 

has a lot ta do' wi th the fact that many subsidiar les 

are Subjec,t to export restr ictions imposed by their 

, p~rents to prevent ,compètition by the subsidiar ie~' in' 

international markets. In their view, Canadian branch 

plants usually only have the ~andate to rep1icate the 

parents 1 produc.t 1ine, but not ta develop a pz:,oduct 

line of their own. Many criti~s i.r~d 1nat these limi-
~ 

. tations in seope and potential of - foreign-controlled 
~ 

f {rm6 resul ted.in Canad-!i' s .rack: of competi ti veness in 

the international market for manufactured goods120 : 

. -
"The high level of foreign investmènf •.• affects 
the s'tructure of Canada ' .. s manufaetur ing ,ind..!lstry. 
Many foreign corporations invest in 'Canada to 

119 Cp. Qrganization for Economie Cooperation and De
velopment, Trends in rndustrial Research and 
Develo.Q.ment, 1967-19'75, (Pari S: OECO 1 1979) at 
102. 'l'he result, was confirmed by a study by the 
Science Council or Canada whieh proved that 

_.Canada -spent ---a--sma11er proportion of --11:::5- gross 
domestic product oq researçh and development than 
most other industrial'ized nattons. Cp. Science 

'Couneil of Canada, Hard Times, Hard ,Choices
Techno109;i and the Balance of Payments (Ottawa: 

_~ ____ ~~----~~~----~s~u~p~p~~ly~~~n~d~s~e~rJv~i~c~e~stJc~a~nrua~d~a~.~19~8~li)-aa~t~5~6~.~~-------------
--, ,-

120 Government of Canaqa, ~uera, note 52, at 421 Wex, 
supra, note 118, at 2. 

, .. 
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.' 

• '.".,!.... l / ~ l , 

extend the 1 market / for tbeir rnanuf~ctured goods. 
They ,tend to produce, a wide, range Qf produCl:ts in 

, snort rune) to ; supp1y t'te Canadian' market only. 
Furthermore, Canada can 8ecome locked 'into àccep-

"ting a pattern of innov,~tion and technologicàl 
deve~opmept which has its origins abroad. These 
tendencies add to the relaeive1~ hiqh costs in the 
,Canada!n 'economy stemming from, a ,!ariety of do
mest.ic 'factors and result 1'n the estabU,shment of 
dependent manufacturing operations which, in' Many , 
cases, are not in a positlon 'to, compete inter
nationally. "121 

, 
In 1985, the,canadian Labour Cdngress declared 'in 

\ 

a submission to the House of Com,mons Standing. Com- .. 

"a large proportion of Canadian patents- are owned : 
by foreign nationa1s and- are not necessarily used 
for the benefit df Canadians. Subsidiaries in a 
branêh plant economy often f inG themsel ves in t,he 
position of researching, marketing and producinq 
'prç>ducts that might be in comp~tition w4.th the 

-parent and are often constained from competing 
wlth the parent. "122 

The labour organization referèd to a study by the 

Science Council of Canada.' According to this study, 

fôrei~n-cQntrolled fi rms dia "a lot 1ess r.e'search and, 
.. , -

development relative).to sales than (did) domesti:cally 

.~ c_ontrQ).led firms. "124 ' 

1~1 Gové,rnment 'of Canada, ibid. 
J 

, 
. 122 Canadian Labour Congress,- 'supfa. note fiO, a~ 7. 

123 Science Counci1 of Canada, supra! note 119, 
at 56. 

" 

, J 
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f'âent- caù,ses prob~e.ms for the foredgl1 parent company 
-

, , in deciding where -research and development are best 
, , 

, , 

, " 

,l 

bas~ and how to structure the 'activities of the sub-

sidiary., However, Canada's poor record of innovation 

'and research and development ia cloaely related to 
, 

the nation's tariff policy. In the past, foreign 

manufacturiog subsidiaries were usually located" in 

Canada to capture a shà.r~ of the Canadian market: liNo' 

innovative capatity or entrepreneurial spirit was re-
- . 

p q\lired . of the market seeker, save that necessary to 

'build a market share based on the parent ~ a techno

logy, 'know-how', and marketing .• w • 124 Though the 
- - - ---------- -_ ... _--

branch p.lant was 'not efficient by international· 

standards, nit thriveà behind the prot~tion of hign 

tariffs".12S-· In the future, the situation will be 

aifferent. After the results of the latest round of 

tariff reductions under ~he General Agrèement on 
~ 

TarJ,ffs and Trade will take effect by 1987, Canadian 

subs1d-iaries will be f~cin9 increased international 

cornpetition. 125a Since "the traditional market seeker 
l , 

124 Wexi-supra, noté 118, at 4- f. 
/ 

125 Ibid., at'5. 

125 'a The tariff wall will be 7 - g, only and there 
will be no tariff on 80t of aIl goods. 

,'-,,-.~-
'~_ , .; -I..to,W:S' r .. t 



o 
\ 

( 

,-
" 

.' 

- " 

10 

Impact 48 

is not eXpected to éurvive,,126, existing as well as 

newly established subsidiar ies of forei9n~';firms will 
'Y 

be compelled to do more research and development in 

order to remain competitive • 

• Finally, what has to bé borne in mind is the fact 

that foreign direct investmerit involves ~ot only the , 

" flow of capital, but ls also a means to transfer 

technology and mana!l-erial ski lIs. Al though foreign-
...-'-.".- --- . 

-contro11ed firms may not develop the full range of 

activi ties of a mature corporat:t,PD, foreign direct 

investment does, nevertheless, lead to the transfer 
, 

of technology and managerial skills: The decision to 

~g~ablish a'business in a foreign country ls usually 

based on the existence of intangible assets such AS 

'patents, know-how or·managerial skills. These assets 

have. a posl ti ve effect on producti vj. ty and, enable 

foreign firms to compete against firms in the hos-t 

country. ~~2~ " 
~ , 

lZ6 

127 

Ibid., at s. 
c. P. Kindleberger, "Restrictions on Direct 
Jn'v.estment.s - in -Host--Countriès '!, Discussion Paper 
for the University of Chicago Workshop on Inter
national Business (March 5, 1969) at 9, quoted in 
R. Z. Aliber, "A Theory of D~rect Foreign Invest
ment· in The International Corporation - A Sym
posium, ed. by C. P. Kindleberger (Cambridge, 
Mass.: The M. 1. T. Press, 1970) 17 at 19. Bee 
also Barrett, Beckman & Mc Dowa 11 , supra, note 14, 
at 24 f. 
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Increased producti vi ty does not. pnly benef i t 'the 

foreign investor through higher prof i t levels 'but 

also the host couRtry, ,sincte it leads to greater real 

wages; .salar ies and revenues .128 what appears to be 

more important ~ in our context is the fact that 

nationals of the host country are needed to operate 

the business. Thus, positive "spillover" ,effects 

oeeur. Skills acquired in working - for a foreign-, 

controlled t: irm will' later be available to C'anadian-

controlled ___ tirms as these Canadians move around the 

economy.129 

, ,One can hardly a5seS5 wh'ether the research and 

development eapacity of Canada would be different in 

the. absence of foreign di rect investment. Probably, 

the situation would not be better. Generally, foreign 

128 Government of Canada, suera, note 52, at 41. 

129 Ibid. See also S. Globermil'n,' po S. Ownership of 
Pirms in Canada: Issues and p6lic~ Approaches 
(Montreal: C. D. Howe Reséarch Instl tute, 1979) 
at 72 f. Sorne commenta tors have called trans
national corporations "agents of technologica! 
change" which have been "the most important, and 
most successful, instruments for effecting diffu
sion." See G. Rosegger, "Multinational Corpo
rations and Technology Transfer: The Need for a 
Fresh Outlook" in The Economie Effects of Murti
national Corporations, ed. by W. Sichel, Michigan 
Business Papers No. 61 (Ann Arbor: University of 
Michigan, 1975) 59 at 60 f • 
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direct inves~ent has filled gaps in Canadian reSOUr,. 
ces and capaciti,es ~n areas where Canada suffered, a 

deficiéncy. 1'here is no reason to assume that the 

situation will change in the future. No Canadian . 
capital being available ta- substitute for foreign 

~ 
investm~nt, the development of new and inovative 

products would be even more di fficult .130 This ls of 
:,l i' 

h" particular importance ,9i ven the changing condi tion's 

- \ 

" ' 

" " , . 
...... - - -. . .----~---- - -- - ~- .... -

• 

\ 
\ 

o~ world trade. The relative importance of trade in 

manufactured products i5 growing whlle the relative 

importance of international trade in primary re

_~Qurc.es and food, for which Canada has a comparative 

advantage, has diminished. To adapt to these changirig 

conditions, Canada will need foreign direct invest-

ment, not qrny as a source of savings but also as a 
J 

source of new tpchnology and mangerial skills. 131 
'- , 

.. 

13Q rf-an economy lacks th~ cap~tal ~o invest in new 
eqùipment and machinery, its competitive position 

-,: .----i-s- at -stake. Many expérts believe that Canada is 
in auch a position. Cp. 0: McGregor, ,supra, note 
76, at' 77, who quotes C. Beckman of the Con
feren'ce Board of Canada say1n9 that Canada wi Il 
need "significantly "higher levels of foreign 

L 
__________________ ----~----~l~·nrV~e~sntm~ent to re~ain internationa11y competi-

t ve. n • 

o 
(' 

131 Barrett, Beckman & McDowall, supra, note 14, at 
55. 
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d) . Competition 

, 

A study, released in 1981, of the control of the 

'\ 50 largest Canadian companies in terms of sales reve~ 

nues, shows that 20 were foreign-controlled. Of these 

20 companies, fi ve were wholly-owned by a foreign 

company, ten were /controlled by foreigners holding 

between 50% and 1~0% and five· by foreigners holding 

between 20% and 50%. Of the remaining 30.canadian-

contr~lled corpor~tions, nine were wholly owned by 

the government or a single family, seven were con-

trolled by family or corporate holdings of between 

.50\ and 100%; f~ve were controlled by family or 
1 

corporate ho:.ding$ of between 20% and 50% and only 
.. 

nine were -cla aS widely-held corpo-

rations. 132 Thus, hat Canada is facing is a problem 

of concentration economic power .1.~3 

Ta say· that 'thi~ conçentration of economic power 

,is a direct result of forejgn' direct investment seema 
. . 

.\ ,132 For detai la see Hadden, Farbes & Simmonds, suera, 
n'ote 16, at 78 • 

133 Cp. Government of Canada, supra, note 52, at 43: 
" • •• much foreign investment merely represents 
the extension of" foreign oligopoly and world 
concentration !nto Can~da." 

. , \ , , , 

\ . 
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) 
to be toolfa~ reaching~ While it is probably fair to 

sat that foreign investors tend td fayour large firms 

and, thus, can" lessen competition ~n the industry 

involved134 , one can also argue that in certain cir-

.' cums tances foreign direct investment can add signifi-

cantly' to the competitive climate. In "Sorne caSes, 

foreign-èontrolled firma may be the only challenge ~o 

existing Canadian bu~inesses.135 

Foreign investMent review can, of course, be used 
, , 

',_ to" monitor competition in certain industries to 

,- preyent' further concentration. However, it will only 

" 

,- , 

prevent: th'ose ~istortio.ns of the market economy which 

have their origin abroad. It will not allow the 

Canadian authorities to react to ill concentration 

"tendencies in the Canadian e~onomy. This shor~comin9 

Qf f-creign invéstment 'review suggests tha~ it ls not 

134 

-' 

Among the 100 largest and the next' 900 enter- \' 
prises in Canada, there ls a very high degree of 
foreign ownership (48l and 47l respectively). 
However, of the 31, 611 corporations covered by 
the survey, only 8% were foreign-controlled: 
" ••• the bulk of fo~ei9n ownership and control ls 
-concentr'ated in a re'laèively smaii number of 
r.lâti~ely large enterprises in certain sectora". 

,Badden,' Forbes & Simmonds, supra, note 16, at 
19 ,f. ~p. also Government of Canada, supra, note 
52, at '43. " 

135 Government of Canada,' ibid., at 41. For a cr.iti
cal analysis see Glo6erman, supra, note 129, 
at 67':. ' 

, , 

• 
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, 
a very effici,ent means ta ensure competition in the 

Canadian ~~ket economy. 

e} Balanc~ of Payments 

Another important objection to increased levaIs of 

foreign investment in Canada has been its effect on 

the Canadian balance of payments. It has been argued 

that a current account def ici t rather th an the re-

verse would be the resul t of increased inf Iows of 

external capit~.136 Increased foreign direct irivest-

, ment would lead to higher incomes, more employment 

L 

and an increase in consumption. This, in turn, would 

lead to growing imports since consumers would tend to 

purchase more foreign goods and services. Even when 
'li 

they would buy Canadian goods and services, their 

demand would lead to a current account deficit sinee 

domestic firms would be forced to import more machi

nery and other producer goods abroad. 137 A high por-

tion of foreign-controlled firms, buying relatively 

more parts and components abroad, would add to this 

trend. In addition, dividend and royalty payments to 

136 Ibid., at 82. 

137 Those who favour foreign investment control admit 
that this la only ~ possible ou~come of foreign 
direct inveatment. Cp.. Government of Canada, 
ibid., at 82. 
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the parent Urm as weIl as fees and salar ies ta 

foreign~rs would constitute a drain on Canada's 

balance oi payments .138 

The erities of large foreign investment -in Canada 

do not suggest that forei9~ ,direct investment in 

Canada should .ce prohi bi ted for bé!lanee of payments. 

reasons. However, they recQJ,l\mend that the Canadian 
~ 

Government ensures that imports of 'cap'i tai are kept 

under careful control. 139 

What has to be seen, however, is 'that the relative 

importance of foreign ditect investment has been 

declini~9 in the past140 and Canadian outwari invest-
-. , 

ment beeame mor,è and more impor:tant .141 l t may be . 
.... - .' , "'-

138 See Government' of Ontario, sup~at note 20, at'24: 
"The graduaI repl~cement. of resident ownersh,ip of 
industries by n~n-resident ownership is, natural
ly, not a simple matter of substitution. Forei9n. 
owned investment 'constitutes a sort of debt which ' 
needs ta he - serviced, and Canada' s payn.tents of 
ïnterest and di vidends have already reaehed 
relatively high ~ollar' values." For a more recent 

. evaluation see C.,nadian Labour Congr~ss, su~ra, 
not~ 60,. at 13, quoting the report of the Mu ti
national Enterprise Sub-Committee of the Major 
projects Task Force. 

139 Government of Canada, supra, note 52, .a~ 83 -f. 
1 

140 Barret, Beekman ',McOOwall, supra, note 14, at :3~ , 

141- It ~tr ikes the foreign observer that for a long" 
. 'time Can~dian nationalism has focused on, foreiqn 

investment in 'Canada, while 'little thaught. ha,a -
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assumed ,to groW- aOl)s iderably dur ing the next. 

, ~~cade" 142 Thus, foreign direct investment appears to: . 
be no threat to the Canadian balance of payments. 

Assumifl9 that Canada"'U.S. trade talks will be- ,$uc'": 

cessf~1143, "inctea\sed direct i .... vestment' flows i~ both l 
1 "'h ~ Qo. 

directions will make the s'cree~ing or e~tér~al'-c~p~- ;, 
1 

tal' (n'f1?Ws for balance. of payments reaSotls even less 
" , 

,i.rtporta~t.144, 'Given' the' qdmitt-ed: benefi_ts- ar~in9 

from .foreign. 'dir:ect i~'vestÎne~t, it ë;lppear:; 'ta ~e open 
~.. '- .. 

to question whet<her Canada., shou Id rèview thé - inf low 
• 1 ....... L 

l ' 

" " -._ of exte'rn'al' capital for balance of payments reasons-., 
\ " " 

,", "Rather, t.he balance o~ 'payments $hould' beKt:ontrolled 
.... ~ "" ..... " ~~ , ~ 

, ' , b~J' RJadroec'onomi-c pOlicr instruments s.uc~ as adjus~": 
, , 

' . 

, 
, j..~ 

'. , 

, - . .. - .... 
- . . 
been 9iven on part of ttie Canadiah,Gcivern~ent te 

• 't;.h.e ~otential 'for diplomatie ~utes over reci-
'. ,,' precal ~guali ty. of investment a&ess.. Cp'., Li t.vak 
" ,'& Hâule ( supra" note' 105, at 311: - "Ca'nada has, 

detai led policy wi th respect to inward inves
trnènt:. In dealing wi,th other count'ries, its 

l position- -and policies on outwàrd investment 
~hould show sorne consistency with its position on 
inward investment." See also Barrett, Beckman & 
Mcdowall, supra, note 14, at 58,.' 

,,142 ·Barrett,-713eckman & Mcdowall, ibid. 
-. -- " ~ 

-'1 

143 ~s to Ure" probiems see -, A. Murray, "u. S. Bid °for 
Free-Trade Pact ~i th Canàda Upsets F~mers" 'l'hé, 
Wall Street Journal [Europe) (May 15,'I~86) at 8~, 
J. D. Edmonds, "Menu for Canada Trade Talks: Hold 
the Rhet6ric" The Wall Street Journal [t~uropei' 

• (JuIf l~, 1986) at 8. ' 
1 ' 

1 
144 Apart from that, it is inconsistent to negot~ate,~ 

wi th the, united States "for a liberalization of 
hi lateral trade and at the same time to" refuse a 
free flow of capital. . 

, 
, ~ .- c 
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ment.s in the exchange rate by the Canadian monetary 

'authDrities as well as fiscal and monetary 'policy.145 

- 2 .. Pè.t>lit'ical Impact of Foreign Direct Investment 
; 

a~- General Remarks 

The shi ft fr:om t;.he tradi tiona1 Canadian attitude 

of lai ssez- fai re146 toward government control over 

fo.relgn investment was, to a considerable degree, 

motivated 'by political considerations. Political 

concero about foreign ownership 16 understaodable 

bearing in mind that the. per-eapi ta level of foreign 
• 

ownership in Canada is higher than that of any other 

ïndustrlal nation .147 Thus, the arguments of those 

1 

1'45 Cp. H. G. Johnson, "The Efficieney and Welfare 
_ Implications of the International corporation lt i" 
'~The International Cor ration - A S m osium, ed. 

by C. P. Kindleber er (Cambridge, Mass.: The 
M.LT. Press) 35 at 3 f~ 

146 Canada has been resistant than other eoun-
tries ta glvlng up national indepenaence for 
economic oenefits brought;n by foreign capitàl 
investment. Cp. Hymer & Rowthorn, supra, note 41, 
at,ag. 

147 New Democratie Party Member of Parliament Ian 
Dèans' is of' the opinion that ICA will raisf~ this 
level: "Further Reaction to Investment Canada 
Bill", Foreign Investme~t in Canada, ed, by P .. R. 
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ly, non-econo.mlç. l'4à, Many critics accept the' fact tha,t 
1 

foreign investment benef i ts the Canadian econom'y. 
, . \ 

HQwever, tney' argue that the economic benef i ts are 
., 

,'~ Qutweighed bY,rion- economic drawbacks. 149 

'. ,. 

\ 

, . 

l ' 
t;l 

f , 

$ome cif the pol i t ical reasons for the i~plemen-, ~ 

tation of both the Foreign Investment Review Act and 

, the' l'nvestment Canada Act w.i Il be presented in the 

" ,following.' 

'i " , 
, " 

A, 

.' 
\ , \, 

, '. 

" 

, ~; 

l' 

Hayden', J. .H •• Burns & G •. w. Kaùfni~n (Sèa:rtiorough, 
, 1 Prentice-Hal1, 16,ose-leaf,. 'Ja'rluary, 1985) Rèport 

B~11etin No. B9-l-1. 

148, The, so-called '"Waffle Resol utiQn li, presented at 
the,ND~ National Convention, October 30, 1969, is, 
a good example for' the more poli t ical ,th an eco
nontic m(!)~ives behind the' demand for investment 
C(:in~ro1.' 'The résolution aimed ~t the bui Iding, of 
a . sociali st Canada. It, stated ,that idÎ order . to 
ach ive' sucb a goal Canada' had to become pol i t i-

'ca11y 'and, th~refore, economica11y independent. 
In the words of the resolution: "Capitalism must î 
be replaced by socia'1ism, by n~tional planning of 

''investntent and by the public ownership of the 
means of production in the interests of 'the 
Canadian peoplé as a whole." See the text of the 
resolution in' Foreign Investment: Villain or 
Scapegoat?, ed. by T. E. Reid (Toronto: Holt, 
Rinehart and Winston, 1972) at S3 ff. 

149 Hinton, supr~, note 58, at 36 • 
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l , 

,b) Canadian National , Independence and Canadian.Unity . 

Canada's conceth about the level and eff~cts of 

'foreign di rect investments are., 'at least in', part, a 

mani festation. of Canada' s Il histor ical search for •.. 
, 

,identityn .150 Many Canadians believe that foreign 

direct \ investment threatens Canadi~n national inde

pendence,. ,They argue that it Il'can act as a trans-

mission belt for the entry 'of fO,reIgn laws into 

" Cana'da Il 'flnd . tha t i t' 
1 1 

"can bring cultural i~fluences, 

whicl) may or· may not be d~sir~ble,. ,,151 Ttll 'S fear ',i. s 

undez;standable in view of the fact: that most 'of' tpe 

,1 foreign' capital invested in Canada origloates' in the 
, , . 

Un'i'ted' States .152 For, many, the \rate of Amer ican 
\. " •• " , • ! 

" oWl]ership of can~diall. fl,rms is" a "untqu~ phenomenon'I 

which "impinges. on vi rtually 
. , 

ever:y aSl?ect '?f the 
, , . 

Canadian ' nationql . intere5t~,1,53. The. rea~'onin9. is 

s,ummarized by the Canadian Labour Congres-s in ~ sub-

, , 

'150 Cp. Drouin & 'Malmgrem, supra, note 58, at 399. 
, ·Cp. also Ma,cdonald, supra, note 2'6, at 185; Koeh-

1er, ft Fo,reign, Owner~hip Polie ies, ln ca,n~da: 'From 
Colony' to Nation' again" (19Bl) Il Am., Rev. of 
Cano Stud. 77. 

151 Government of Canada, supra, note 52, at 43. 

152 " J. R. Murray, "FIRA: Its Origin and Purpose" in 
Current Legal Aspects of 00in9 BUSIness in Canada 
(American Bar Association, 1976) 3 at 4 f. 

153 M. Sharp, "Canada"'U.S. Relations: Options for the 
Future", Int'1 Perspectives (Autumn 1972) at 1. 

,> 
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\, 

mission 'ta the Hous~ of Commons ~tanding Co~mittee on 

R/~gi.onal Dèvelopment, on t'he Inves~ent Canada Act, 

8ill C-15: 

~A nation 'cannot have political soverei9nty with
out 'economi'c' so~ereignty, and it cannot be in
dependant as long as important decisions affecting 
ïts econoroy arè made externally.n154 

'\ 

,Thus, much of the political debate surrounding 

both the rore~g,n fnvestment Review Act and the 1n

'lJestment Canaoa Act stems not merely from the, fact 

that Canada has more fo,reign investmérit per capi ta 

than any country in the ~ 'world but that u. s. -, 

'controlled firms are the ~ajor foreign presence. 

, , In order to understand this canadian nationalist 
'"\ 

'concern about American investment,' one has to bear in 
... 

mfnd the French-Anglo di vision, of Canada" Canada f 5 

English-speaking population, lacking i. str~n9 ano 

cohesiv~ culture of their own155 , " has been high ly 

154 Canadian Labour Congt"ess, supra, note 60, at 2. 

155 Cp. R. foreign Participation in the 
Canadian conom (Montreal: McGill 'University, 
1972) at 3: "French Canada .•• grew from about 
65,000 inhabitants in 1763 to 5.5 million in 1961 
mainly by natural increase. Commonality of an
cestry was bolstered by linguistic, religious and 
cultural identity, aIl accentuated by contrast. 
French Canada naturally developed a nationa1.ism 
along lines of tradition. [ ••• ] the traditional-

j 
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susceptible te À11lerican cultural' inf luencés. ln the 

past, this lad ,to an alienati,on, from the Francq

phones. The so-called ~révolution tranquille" in 

Quebe€ dur,ing the 1960 t s aimed - beside other targets 

,- at the 'hegemorry of Er:t9lish-speaking Canadians in 

the-affairs o~ the nation~lS6 

" The, Canàdian Government" in _a report pu'bli~hed' in 

'1970, stated thàt Canada's challe'nge was to maintain 
. "" ' ... ,.... , 

n.~ional unit y "distinct from but i~ harmony with the 
. . 

world's Most powerful and dynamic natio,n, the United 
" 

itates".157 The Foreign Invest~ent Review Act was an 

effort to meet this challenge by tryin9 to prevent, 

'that alienation and to create a separate Canadian 

identity in the nàtion as a whole,158 However, given 

ist nationalism of ~rench 'Canada ••• has no 
counterpart among éanadians of English origin, 
much less within non--French Canada as a whole. 
t •.. l the fallacy in the theory of "deux nations" 
i5- not that Québec or French Canada does not 
merit thi5 epithet, which it probably does, but 
ra-ther that there i5 no second." 

156 For details-see Fran~k & Gudgeon, ~upra, note 16, 
at 82. 

157 Government of Canada, Dep't of External Affaits; 
Foreign Policy for .Canadians (ottawa: Q,ueen' s 

"Printer, 1970) at 20 f • 

158 Cp. Pranck & Gudgeon, supra, note 16, at 78 ff.f 
. Couzin, supra, note 155, at 3': "Canadian natio

n9\li8m is ~.. necessarily a matter of 'national 
purpose ,rather than shared exper ience, of natio-
nal institutions rather than popular,tradition." ~ 
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a relationship ~ween Canada and the Uni ted States 

not of mutual depe~nce, bU~ .~f uneq~~l dependence. 

many believe that cana~~Will not achi.eve her objec-

thte. As one American observv,~r, nc3ted: 
.. .... l ~~ 1:. .--t"" ~(, 

"'(l .... 
-{ 

.\"'-\.~ .. ~ 

~Canada, ,1 have long believed, is fighting a 
rearguard action against the inevitable •••• l dG 
not believe they will succeed in reconciling the 
intrinsic cQntradiction of their position. 
Sooner or later, -commercial imperatives will bring 
about free movement of aIl goods back and forth 
across Qur long border: and when that occurs, or 
even before it does, it will become unmistakably 
clear that countries with economies so inextri
cably interwined must also have free ijlovement of 
the other vi tal factors of production - capi tal, 
services and labor. The result will inevitably be 
substantial economic integration, which will 
règuire . for its full realization a progressively 
expanding area of common political decision."1~9' 

Canadian politicians, who favour control over 

foreign investment, also see this threat t~ Canada's 

independence. 'l'hey do not cons:,ider polit ical inte ... 

gration to ~ inevitable, however. Many politicians 
/ 

have arqued that control over foreign investment in 

Canada is an effective means "to protect the fabric 

of Cal')adian Society against the autonomous and re-
• 

159 G. BalI, The Discigline of Power, quoted by 
Franc~ & Gudqeon, supra, note 16, at 84. • 
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\ 

lèntless forées running 'free l in the North American 

Ula~ket economy. "160 . ~. 

, "ç)~." However, it seems that even in the Canadian con-
/' 

IJ 

text, the dangers to national independence arising 

from foreit}n direct investment are fréquent1y ex-

aggerated. AS early as 1978, Grew1ich. has pointed out 

that "sovereignty ::;eems to be no longer at bay in 

, hos t countr ies .. "161 He based hi s· opi n ion on a shif t 
t 

in power from the transnational' enterprise ta the 

nation state and spoke of a global \ trend. Thoug~ 

foreign-contro11ed fi rms may 1 imi t the Jf reedom of the 

host country to set and pursue national objectives 

wlth traditional national pOlièy instruments, a 

number of other poliey instruments are available to 

respond to foreign capital participation. In addi-

tian, there ls convincing... evi~ence that the total 
... 

amount of foreign capital in Canadian non-financia1 

industries has remained almost constant sinee the . , 
1 1950's.162 Sorne commentators even suggest ·that the 

160 Turner, supra, note 47, 
stein, "Canada: The New 
Foreign Aff. 97 at 115. 

r 

at 335 f. 1 quoting Rot
National i sm" (1976) 54 

161 Grew~ich, supra, note 16, at 66. 

162 Report of the Royal Commission on Corporate 
Concentration, R. B. Bryce, chairman (ottawa: 

.. . Supply & Services Canada, 1978) at 189,' table 
8.2 • 

.r 
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level of foreign control has significantly d~c1in

ed.163 Thus, it seems to be possible that the use of 

nationali stic rhetor ic sometimes serves purpo,ses 
, ~ 

other than to prevent "alienation". It may be that 

the interests of certain groups are suggested to be 

public interests. 164 

Chapter 3: Future Canadiap Investment Requirements 

and the Global Economie Environment J 

It is"a commonp1ace that the successful imp1emen-

tation of policy demands recogni t ion of reali ty. In 

the 1 ight of recent qevelopments i t has been argued 

that.- Canada has little choice but to accept the new 

economic reali t ies and to recons ider her approach 

toward foreign investment. 165 In the following, we 

163 

164 

165 

Fisher, supra, note 32, at .85, note 143; T. 1.; 
Zahavich, "More foreign investment but •.• f less 
foreign control" (1981) Foreign Investment Review , -
Il at 12. Cp. also McGregor, supra, note 76, at / 
80, who points out that while the Canadian owner-/ 
ship rate in manufactur ing stood at 39% in 197~; 
it stood at a 1eve1 of 51% in 1985. Simi1ar1y, 
Canadians now control 57% of the capital employed 
in mining and sme1 ting, compared to a level of 
30% 15 years aga. The Canadian ownership rate.in 
the oi1 and gas industry changed from 26% in 1975 
to 55% in 1985. 

Behrens; supra, note 101, at 239. 

MCGregor, sUEra, note 76, at 100. 

\ ( 
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-shall look upon some of the .national 'and' global 

factors which May force Canada to change her foreign 

investment policy. 

1. 'Canadian Savings Pattern ana Canadian Investment 

Requirements 

The ability of an economy to grow and to prosper 
, 

depends partly on its abi li ty to save, because sa-

vings offer the resources for investment. 166 Tradi-

~onally, foreigners have been net lenders to Canada 

because Canadian investment requirements have exceed-

ed domestic savings. Though personal savings 'played 

an important role in the capital formation in Canada 
; 

they could not eliminate ~anada's dependency on 

foreign savings. It was not until recently that 

Canada became a net lender to foreign countr ies. 167 

However, this was probably due to the small growth 

rate of the Canadian economy which resulted in re-

duced investment in Canada. It is unlikely that 
) 

166 Barrett, Beckman & McDowa11, supra, note 14, at 
Il. For a detailed analysie see Samuelson , 
Nordhaus, su~ra, note 104, at 138. 

167 Bar,rett, Beckman & Mc Dowa 1 l, supra, note 14, at 
13. 

1 

\ 
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'canada will remain a net 1ende'r o~ce the 1ev~1 of 

econol1lic acti vi ty ha'li returned to a higher 1eve1. 168 

A recent compar i son. wi th the Uni ted States pro-

-~uce$ evidence for t~is proposition. Whi1e' total 

business investment in 1985 in the Uni ted Statès 

stood a real 21.5% above pre-recession levels, in 

canada, business ,investment remained 19% below the 

levei reached in 1981 before the récession began. 169 

, ' 

In order to change Canada', s' deJ?endency on for,éign 
't 

funds Canadians could attempt to increase the· per-

sonai savinfJs rate, the major source of savings. to 

finance new capital investment. 170 In the short run, 

however, suah a step may weIl reduce total savings 

rather than increase ,them, sinee it would Iowar 

i ncome and output and increas'e the government sector 'r 
""., 

·deficit. 171 Moreover, the personal savings rate 'in 

168 Ibid. 

1'9 McGregor, supra, note 76, at 77. 

170 The relative importance of pe~sonal savings has 
been growing since 1972. Howevef, this was on1y a 
result· o.f a shift in savings patterns; among 
sectors of the Canadian economy and has not 
resulted in an increase in total domestic sources 
of savings. Cp. Barrett~kman ~ MCoOwa11, 
supra, note 14" chart II at 15. 

171 Ibid., at 14. 

. 1 
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Canada î8 already re1ativelY hi'qtl comp..ared with the 

personal savings rate in the United States .172 

currently: wpat seems to be neéess~ry is a change in 

t~e composit~on of these savings F The capitalizatlon 
, 

of Canadian 9orporations, for example, is not a~ gOQd 
1 

as the capit\a1ization of American companies. Within 
1 

Canada, forel~n-control1ed firms tend to be capi ta-

lized better th an Canadian-controlled firms. 173 One 

reason for this may be that Canadian households' 

prefer liquid debt instruments over equity capi tal: 

ln 1984, only Il percent of Canadians owned shares in 

pUblicly-traded corporations compared with 22 percent 

of Ameriçans. A change in the composition of Canadian 

8avings, however, would not al ter overall Canadian 

investment requirements. 

.... 

Given these facts, it is fair to ~ay that Can~da 

will sti~l need foreign capital in the future ta 
, 
1 

9~nerate economic growth and ta ~eet societal expec-

tations. The country could prebably forego foreign 

savil,lgs in the long run, but only at costs m'ost 

Canadians would be unwilling to accept. 174 

172 Ibid., chart III at 16. 

173 Ibid., at 17. 

174 Ibid., at 68. 

o • 
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2. Direct Investments v. Portfolio Investments 

A re~ent study released by the Conference Board of 

Canada shows that international investment flows have 

changed rapidly over the last twenty years. 175 After 

European.currencies had returned to full convertibi-

1ity by the late 1950's, the Eurocurrency market 

developed which led to a substantial increase in 

international financia1 flows. It was on1y in the 

last twenty years, however, that rJing oil priees 

and floating exchange rates in the 1970' s or the 
" 

budget deficit ~nd financi~1 deregulation in tha 

United States in the 1980's led to the explosion'of

international financial flows • 

While . ' t t'· ~1 f' . l ln erna 10na lnanc1a flows increased 

rapidly, the world saw a shift away from direct 

investment to short~term liquid instruments. A grow

" . i ng portion of the increase in international capital 

~1ows was in portfolio investment while the amount of 

capital avai1able for direct investment was shrink-

ing_ A major reason for this development was the fact 

that portfo).io 
~, 

175 Ibid.- at 48. 

• 1 
lnvestment offered investors more 

..... ~ .. ~ .. 

\ 
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1 
! 

flexibility 'and an opportunity for diversification. 

With world trade s~a9nating for the first time after 

World War II, hi9h debt loads on many developing 
.' 

cOQntr ies and weak econqmic rècovery ln E~rope and 

Canada, portfolio 'investme~t appeared 'ta, 'Qe 

risky than direct in~estment.176 

" ~ , . 
Another important fac~or fOr the Igr6wlng attrac-

tiveness of portfolio investment since the 19708 was 

an international trend toward restr'ic'tions' of the 

fre~ f low of capi taI. A numbar of. countr ies tr ied to 
,/"" .. 

cope wi th chang i ng internat ional economic. condi it-ions 

by introducing foreign direct investmerit control. 177 

These measures made the return from direct investment 
) 

even 1ess certain. Othé'r factors such as the emer-, 

gen~e of large pqols vf capital (pension funds, 

mutu~) funds) added to the trend. Finally, multi-

Iaterai trade negotiations under the auspices of the 
< '''11 

J 

General Agreement on Tariffs and Trade resulteç in 

.)f 176 Ibid., at 48. 

177 

'1, 

In addition to Canada, Australia (Foreign Take
Overs Act 1975; cp.· Behrens, sUira, note 101, at 
263 ff), France (Act No. 66-100 ; cp. J. Guy4not 
& G. Brachvogel, "Die Gründung einer Tochterge-~ 
sel1schaft in .Frankreich" in Die Gründw.g einer 
Tochtergesellschaft im Ausland, ed. 6y ~ Lutter 
(Berlin: de Gruyter, 1983) 99 at 119 ff.) and 
Great Britain (Industry Act 1975; cp. Behrens, 
fupr~, note 101 ~ at 263 ff.) started to review 
ore19n investménts. 

: ) ( 
'. 

____ > t:;:> 



,1 

Canadian Investment Requirements 69 

significant tariff reductions which often made it 

unnecessary for fi rms to establ i sh foreign subsidia-
v 

ries to penetrate foreign markets. 178 

" 3. Increased Competition Amons Host Countries for 

Foreign Caei tal 

Sorne have sugges ted that Canada has been decla red 

open to business at a time when the business of 

moving investment capi ta l a round the wor Id has 

changed to Canada' s disadvantage .179 Accordi ng to one 

source, a Il beral approach toward foreign di rect 

investment "can do nothlng about the fundamental 

prob1em f ac i ng Canada: tha t fore ign capi tal i sts can 

make more money elsewhere, no matter what action the 

Canadi an gove r nment takes" ,180 A ma jor reason for 

178 In 1987, as a re5ult of the latest international 
talks under the ausplces of the General Agreement 
on Tariffs ~nd Trade, most import tariffs will 
decline 40%: McGregor, supra, note 76, at 76 f. 
For detai 15 on the MTN Agreements see R. W. 
Burchill, "Commentary on Sorne Treaties Signed by 
Canada in 1979: GATT - The MTN Agreements" (1980) 
XV l l l C. y • 1. L • 3 8 4 , 

179 Cp. B. Little, "Replacing FIRA may not attract 
investors", The [Toronto] Globe and Mail, (Jan

'uary 17, 1985) 8. 

180 S~e Forei9n Investment in Canada (Scarborough: 
Prentice-Hall, loose-leaf edition) Report 
BUlletin 89-1-1, quoting a representative of U.S. 
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this pessimistic outlook is the fact that the shift 

away to portfolio investment resu1ted in growing 

cornpeti tion arnong host countries for fore1.gn direct 

i nvestrnen t. Today, Canada. has to compete wi th other 

industr1.alized nat1.ons 181 and a grow1.ng number of 

newly lndustrlalized countries. 182 Developlng coun-

tr ies, desper a te ly 1. n search of rnean s to 5 timula te 

economic growth, are probably winmng a bigger share 

.of the worldw ide $ 550 Bill i on (U. S.) 1 n annual 

foreign direct investment. 183 

investment bankers operating in Canada. 

181 For ,exarnple, the Australia~ Treasurer Paul 
Keating announced a broad libera1ization of the 
rules governing foreign take-overs of Australian 
manufacturing companies. Cp. "Australia Says lt 
Won"'t Apply Securities Tax", The Wall Street 
Journal [Euroee J (29 July, 1986). 

,182 mor 'example,-rfidonesia 1.S trying to increase the 
i • • 
country's attract1.veness for forelgn lnvestors. 
Cp. S. Jones, "Indonesia Eases Regulation of 
Investment by FDreigners" The Wall Street Journal 
[Europe] (May 9, 1986) at 26. 

183 See Barrett, Beckman & McDowall, supra, note 14, 
at 73: "Sorne commented that their ultimate in
vestment decision was swayed by incenti ves 
offered by countries such as Singapore and 
South Korea. Other investors noted that even such 
countries as Chile, Northern Ireland and the 

, /. 
People's Republic of Chlna - countrles not gene-
ral1y seen as Canada 1 sri vals for foreign in-
vestors' 'attention provided sufficiently 
attractive incentives to lure investrnents away 
from Canada." 
In 1984, for example, Mexico announced that she 
wou1d app1y her Foreign Investment Law wi th 
flexibility and that she would consider permi t
ting an foreign ownership rate of up to 100% in a 
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Furthermore, the Uni ted States have ~ become an 

importer of capital while the flow of outward invest

. ment from the U.S. will continue té slow. 184 Official 

figures for 1985 show tha t the Unl ted States owed 

fore igners $ 107. 4 bl 11 ion more th an i t was owed. 185 

At the end of 1984, the U.S. still had a surplus of $ 

4.4 billlon. 186 The Conference Board of Canada fore-

see s no early end to these new lnvestment 

patterns. 187 Little economlC growth, faltering world 

trade, i nc reasing economic na t iona 11 sm and protect-

ionism and the persistence of the internatlonal debt 
\ 

184 

185 

186 

187 

number of cases. Cp. S. F. Maviglia, "~exico's 

Guidelines -tor Forelgn Investment: 'fhe Selective 
Promotion of Necessary Industries" (1986) 80 Am. 
J. lnttl L. 281. See also McGregor, supra, note 
76, at 77: JI In that light [of developing coun
tries compet~ng for foreign capital), Canada 
could be compared to a high-priced boutique 
opening for business when aIl the surrounding 
shops are holdinif half-price sale~." 
It should be noted, however, that many countr ies 
still offer less favourable conditions to foreign 
investors than does Canada. Cp., ~, J. R. 
Schiffman, "Chinese Pledge to Allevlate Foreign 
l nvestors' problems" The Wall Street Journal 
[Europe] (August Il, 1986) at 5. 

ft 

Little, supra, note 179, at 8. 

Gutfeld, supra, nC'5re 43, at 13. 

Ibid. 
, 

Barret t, Beckman & McDowall, sum, note 14, at 
54. 

,f 
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crisis will combine to limit global flows of direct 

investment .188 

1 

Conclusion 

l t could probably be shown that the negative 

impact of foreign di rect in~estment in Canada on 
, 

emp10yment, research and development, competition and' 

the qalance, of paymen ts' i s not' as evident as the 
~ 

cri tics of forei~n direct investment suggest. Though 

Cànada is facing problems in all areas mentioned, a 

review proce?ure can only deal wi th certain aspe~ts 

and probably not in the most effIcient way. in view 

of Canada's investment requirements, it can. be 
• 

assumed that while foreign investment review may, for 

example, prevent further concentration, it may at the 

same time keep much needed capital investment away. 
J , 

" As to the pol i tical impact of fore ign di rect 

inve5tment, the process of eéon~ic integration 

necessarily involves sorne 1055 of independence of the 

188 Little, supra, note 179, at 8. 

--0-



v------

\ 

\ 

\ , 

o 

Conclusion 73 

nation stat8's.189 They lose part of thei r control 

over the domestic economy sinee theY.l\bec,ome influ

enced by changing patterns of international trade and 

Investment. Thus, there may be politlcal reasons for 
'\ 

the control of foreign capl tale One may argue that 

economlC gains do not justify a 10ss of soverelgnty .. 
l 

As signiflcant economic gains for aIl participating 

nations are likely to be the result of a free fLow of 

capital arld goods, each natIon should, however, be 

sure about, what pol i tica l ob jecti ves to ach ieve. As 

the Canadian Manufacturers' Association stated almost 
Ij 

twenty years ago~ l' 

.. It ~ is the clear right, 0 f course, of any .na t ion 
to decide at any time that the economic good of 
foreign capita,~ is oû. tweighed by the poU: tical 
harm and to act accordingly. But Slnce the re-; 
straints which it elects to impose are unlikely to 
sit well with the forelgn inves'tor, it must not be 
surprised if the subsequent economic rÎ~OrcussionB 
are both considerable and unpleasant." ~ , 

189 Cp. l,'earsoo, supra..- note 88, at 17: "( Indepen
dence] cannat mean that we become a nation by l oursel ves, wi th full control of our •. l;?wn destiny. 
It cannot mean freedom from U.S. lnfluence or 
pressure. For us, or indeed for any country, i t 
must mean less than this if there is to be inter
national cooperation and peace. Independence ia 
relative and limited." 

190 Canadian Manufacturers' Association r supra, no·t:è 
97, ,at 29. 

-
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Part II: Législativé Responses to Foreign 

Direct Investment i~t! Can~da 

Chapter 4: The Forelgn Investment Review'Act 

1. Background 

It has been shown that the creation of the Foreign 

Investment Review'" Agency was a resul t of an economic 

and politlcal debate which flrst started at the end 

of the 1950s.191 Before the Act 'entered lnto force, 

several reports had rec.pmmenàed a number of measures 

to respond to the hlgh degree of foreign ownership iq 

Canada. The Gordon Commission ln 1957 192 and the Wahn 

Committee ln 1970193 favoured measures which wou1d 

require sorne degree of ownership and control in 

torelgn owned corporations to rest in the hands of 

Canadians, both through substantia1- Canadl an share

holdings and the appolntment of Canadian di recto'rs. 

191 §upra, at 13. 

192 Government of Canada, supra" note 34. 

193 Government of Canada, Report of the House of Com
mons Standing Commit tee on External Affairs and 
National Defense (Ottawa: Queen's printer, 1968). 

'. 
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The Watklns Report in 1968 194 and the Gray Report in 

1972195 recommended the creation of a governmental 

agency wh lch would have lo mo"nltor the acti vi t ies of 

Canadian SUbSld l ar les of for e Ign pel ren t C'ompan l QS élnd 

to exerc l se sorne form of contro lover ne\>! fore ig n 

i nves tmen t s. The age ncy wou Id have the manda te to 

bargain on a case-by-célse basis with individual 

investors. The bargaining wou1d have been constrained 

by an establlshed po11cy and by a limitatlon to 

sJg nif icant 1nvestmen t s .196 

In 1972, the [edera1 Government . under PrIme 

Minister Trudeau introduced 1egislat1on to establish 

a proces s of revi ewi ng for e 19n take-over s, thereby 

194 Government of Canada, supra, note 45. 

195 Government of Canada, supra, note 52. 

196 According ta the Gray Report, supra, note 52, at 
462, severa1 types of foreign investment propo
sitions wou1d have been subJect to governmental 
review: 

- take-overs of Canadian businesses by foreign 
interests; 

- the estab1lshment of a new Canadian bU'8ines8; 
- ;jnew licensing and frànchising arrange_ments; 
- major new investments by existing foreign-

contro11ed companies in Canada; 
existing foreign-controlled companies, even if 
they were not planning major new investments 
in Canada; , 

- major new investments abroad by Canadian-based 
transnational enterp~1ses. 
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adopting sorne of thè Gray Report 1 S recommen-

datians. 197 As the bill did not dîrect the, screening 

process ta all new investments and to already exist-

ing foreign investments, it showed that the LiberaIs 

were not prepared "to go too far too quickly .1n 

confronting the foreign investor n
• 198 Before the bill 

could recelve final approval, Parliament was dlssol-

ved for a general election. In 1973, the ne\oJ liberal 

Government, dependent on support from the New Demo-

cratic Party199, introduced a reVlsed bill which 

wou1d include new Investments in the review proce

dure. 200 l t was passed by the House of Commons in 

November 1973. 201 

197 Bill C-201, the Foreign Take-Overs Review Act 
(Fourth Session, 28th Parliament, May 4, 1972). 
Cp. Donaldson, supra, note 49, at 475 i Franck & 

Gudgeon, lfupra, note 16, at 105. 

198 Franck & Gudgeon, l.bid., at 105. 
J 

199 This party is frequently considered to be 
nationalist than the Liberal Party. Cp. 
Bliss, s!ll?ra, note 14, at 9. 

more 
only 

200 According to Franck & Gudgeon, supra, note 16, at 
107, "( t Jhe Prime Mini s ter •.• had come out of 
the election debacle convinced that economic 
nationalism was a major force - if not in Canada 
as a whole th en certainly in Ontario, the pro
vince with the largest number of seats in Par
l lament, and where the Liber al los ses had been 
paricularly heavy." 

201 For details see Bliss, supra, note 14, ilt 9. 
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The Fore1gn lnvestment Review Act became effectivè 

in two stages, each announced by procra~tion (sec. 

FIRA). The first stage,' which apPl~d to the 31 

acquisItion of Canadian enterpr ises by foreign Inte-

rests, began on April 9, 1974. 202 The second stage, 

which appl1ed to the es Lab1 i shment oE new bus i nesses 

un'r:elated to a business previously carrled on in 

Canada by the foreign investor, begàn on October 15, 

1975. 203 

~ 2. The Objectives of the Act and the Underlying 

Policy Cons1deratlons 

Although the Gray Report contained the caveat that 

it was "not a statement of ,government poUcy nor 

should i t be assumed tha t the government endorses all" 

aspects of the ana1ysis conta1ned in it"204 , it 

probably fa 1 r to say tha t the repor ~ 1 as far as the 

reasons for the introductlOn of a foreign investrnent 

review screenH~g agency are concerned, teE lects the 

opinion of the federal Government at the time FIRA 
() 

202 (1974) 108 Cânada Gazette, Part II, at 1533. 

203 House of Commons Debates, 30th ParI., lat Sess, 
7712 (1975). 

204 Government of Canada, supra, note 52~ ~~ v . 

\ 
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was passed. 205 The Report stated that the primary 

purpose or a foreign .lnvestmen,.j: review procedure was 

to guarantee that' new foreign investment could enter 

the Canadi an economy only on terrns favorable ta the 

country: 

"One alm of policy should he to ensure that a 
reasQnable proport ion of the benef i ts from the 
investor's distinctive capacities are obtained by 
Canadians. A review mechanism would allow Canada 
to marshal Canadian barga.lning power in an effort 
to obtain the maximum benef.lts possible for Canada 
from foreign direct lnvestment.,,206 ,. 
A basic reason for the Introdt.lction of a general 

screening procedure was that it 15 - other than the 

key-sector approach f lexi ble and can adapt to 

different industrles and changing condItions over 

tlrne. 207 In-~cular, 

'of the economy ~~iCh in 

it can focus on those sectors 

the eyes of the government of 

t~e day need protect.lon from alienation. In fact, the 

federal Cabinet used i ts powers under the Foreign 

20S'Cp. Franck & Gudgeon, supra, note 16, at 102. 

206 Government of Canada, supra, note 52, at 453. A 
second impor tant goal was Canadiani zation. See, 
~I Gillespie, supra, note 21, at 63: "The 
Canadian people and the Canadian governmént were 
determined that not only should we have an inter
nationally-competit1ve economy, but that our 
economy and our economic future should be con
trolled by Canadians." ' 

~07 Ibid., at 453. 
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Investment Review Act to give special protection to 

certain industries such as book publishing, computer 

software firms, and oil and gas production. 2G8 

3. The Regulatory Scheme of the Act 

j 
a} OverVlew 

At the base of the regula tory scheme of the 

Foreign Investment --Review Act was él distinction 

between Investors who were 1 and those who were not, 

permitted to make lovestments in Canada free of 

scrutIny. Investors who wcre not allowed lo Invest 

free1y.were called "non-eligib1e persons"; it was to 

them tha t the prov l s ions 0 f the Act ap'plied (subsec. 

8 (1) and (2) FIRA). The term "non-eliglble person" 

was somewhat misleadlng Since non~eligible persQns 

were at no tlme InelIgible to inve~t in Canada but 

were inellgible to Invest without sctutiny. Even when 

an inves tor was conside red to be a non-e11g i ble 

person, his investrnent was not necessarily subject to 
i 

review since certain i,nvestrnents wet"e exempted' from 

208 Hayden, Burns & Kaufman, supra, note 22, at 5002. 
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the review procedure. 209 Fina11y, investments wh ich 

were to be reviewed under the Act could on1y be 

rejected if the investor falled to satlsfy the Gover-

nor in Counell that the proposed Investment vIas or 

was likely ta be of slgnificant benefit to Canada 

(subsee. 2 (2) I~IRA). Thus, in 1973 John Turner, the 

then Finance Minister of Canada, sa id about the 

purpose of the ForeIgn Investment Act: tilt is not ~ 

dam, it's a fiiter ... ",210 

b) Non-Eligible Person 

'\ , " 

Aecording to subsee. 8 (1) and (2) FIRA, Itevery 
, 

non-el ig 1. ble person 1 and every group of pe r sons an,y 

rnernber of which is a non-eligible persan", that 

proposed to aequire control of a Canqdian 1 business 

enterprise or to e'stablish a new busl.ness in Canada 

had tb g1.ve written notice to the For,eign Investment 

Review Ageney. The defin1.tion of a non-eligible 

209 See infra at 100 ff. 

210 Statement before the U.S. Council of Internatio
nal Chambers of Commerce, quoted in J. B. Ni.xon & 
J, H. Burns, Il An Exami nation of the Legali ty of 
the Use of the Foreign Investment ~eview Act by 
the Government of Canada to Cont:rol Intra- and 
Extraterr i torial Commercial Acti vi ty by Aliens If 
(1984) 33 Int'l & Comp. L. Q. 57 at 59. 
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person was given in subsec. 3 (1) of the Aét. Basi-

cally, non-ellgibl~ persons were foreign Ind,ividuals, 

forelgn publlC bodies and corpo(ations controlled by 

foreigners. 211 The deflnltlon, howevpr,.also Included 

Canadj ans not or di na r 11 y r(~s l dent ln Canada who were 

member of a class of persons prescr ibed by regula-

tions 212 . 

With respect to indinduals the dcEinition of a 

non-ellgible person was reL:ltlvely stralghtEorward. 

It should be mentlOned lhdt It did nol rely on the 

common law concept of ùomlell", bul on Lhe ClVll Law 

concept of nationaliLy, COUpl0d wlth the requl rement 

of ordinary residence ln Canadn. 211 

211 ... J. M. Spence, "The Forelgn Investment Re'lleW Act: 
An Overview" in Foreign InvestmenL Review Law in 
Canada, ed. by J. M. Spence & W. P. Rbsenfeld 
(Toronto: Butterworths, 1984), 13 at 15. 

212 Accordlng to subsec. 3 (l} and (2) of the Foreign 
Investme nt Revlew Regula t 10ns, 1983, th i s were 
persons who had applied for cltlzenship of a 
country other than Canada and persons who" had 
been orâinarily resident outside Canada for five 
or more consecutive yeurs unless they 1ived' 
abroad as 

- a full-time employee of the Government of 
{ Canada or the government of a province; 
~ a full-time emp10yee engaged ~n the conduct of 

a C~nadian business enterprlse; 
- a fu1l-time studenti 
- a full-time ûmployee in an international 

association or organization of which Canada i9 
a member • 

213 Cp. Bakken, supra, note 58, at 983. 

i ' 
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With respect to the status of corporations, the 

definition was not as clear. Basically, the Act used 

the concept of control ln fact, not 1 the concept of 

1egal control, to determine whether or not a company 

wa s a non-e11g i ble per son: Accordl ng to the def i-

nition in subsec. 3 (1) of the Act, lia coporation 

incorporated in Canada or e1sewhere that is con-

trolled ln any manner that results in control ln 

fact, whether dlrectly through the ownership of 

shares or Indirectly through a trust, a contract, the 

ownership of shares of any other corporation or 

ot herwi se ", by a non-el ig i ble person or group of 

persons was a non-eliglble person Itseif. 214 ThIS 

reiatively broad concept gave rise to doubts concer-

ning the questIon just how broad to read the language 

of the Act. 

The specifie examples given in subsec. 3 (1) (" ••. 

whether directIy" ~hrouqh_ the ownership of shares or 

indirectIy through a trust, a contract, the ownership 

of shares of any other corporation ... ") aIl involved __ 

lega11y enforceable r ight s. Thus, i t was argued tha t 

control in fact needed a control base consisting of 

214 Spence, supra, note 211, at 15 f.; Donaldson, 
supra, note 40 q at 114. 

{ 
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legally enforceable r ights. 215 There was, however, 

also another readlng of the language used in subsec. 
\ 

3 (1) FIRA, namely hhat control in fact meant "domi-

nating influence, however exercised".216 It was the 

view of the Foreign Investment Review Agency that 

dominating influences had to be taken into account in 

considering whether a corporation lnvesting ln Canada 

was ellgl.ble o_~ note In 'any way, th~ concept of 

control 1.n fact gave the review procedure a certain 

vagueness. 217 

215 For details see Spence, ibid., at 16. l.n A.-G. 
Canada .v. KSC Ltd. (1983)· 22 B.L.R. 32, the 
Federal Court, Trial Division, .found that a 
Canadian, who held 51% of the shares of KSC Ltd., 
in fact controlled the company even though one 
single non-eligible person owned the other 49% of 
the shares. In the words of Mr. Jus t ice Jerome, 
the majority of the shares "if not conclusive of 
control, would at the very m~nimum place a heavy 
onus of disproof of control upon the applicant". 

216 Spence, ibid. Another commentator stated that 
"economic control" was sufficient "which oè('urs 
when foreign enti ties have economic power o~er a 
Canadian corporation through their exlusive 
supply of aIl of the signff lcant inputs for 
carryiong on the Canadian corporation' s business 
or their ~xclooive purchase of aIl of the output 
of the Canadian corporation's business"; cp. P. 
R. Hayden, "Concepts of Control under the Foreign 
l nvestment Review Act" in J. M. Spence & W. P. 
Rosenfeld, Foreign Investment Review Law in 
Canada (Toronto: Butterworths, 1984) 37 at 43. 

217 Ibid. 
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With respect to control through the ownership of 

shares, subsec. 3 (2) of the Foreign Investment 

Review Act gave a number of presumptions as to non-

eligible person status. The provlslon established no 

conclusive upper or lower Ilmits but only a rebut-

table presumpt lon when equi ty was he1d by non-ell-

gible persons. 218 A corporation the shares of which 

were pub11Cly traded 219 was deem~d to be a non-e1i-

glble person If 25% or more of the voting shares were 

owned by one or more non-e1igible persons, OE by one 

or more corporations incorporated e1sewhere than in 

Canada. In the case of a corporation not pub1icfy 

traded the threshold for the presumption was 40%. If ~ 

5% of the votlng shares of a corporation were he1d ,by 

any one non-eligible person, this corporation was 

218 Franck & Gudgeon, supra, note 16, at 115. In 
additlon, according to para. 3 (3) (f) FIRA, an 
acquisition by a trustee or trustees was deemed 
to have been made-by a corporation of which the 
trustees were the dlrectors and the shareholders 
~ere the benef lciar ies, thereby prov iding a 
formula for determinig whether or not a trust was 
a non-elig i ble person. For detai ls see Hayden, 
ibid., at 51. 

219 Cp. para. 3 (6) (a) FIRA:" the shares of a 
'corporation are publicly traded on1y if shares of 
the corporation, to which are attached voting 
rights ordinarily exercisable at meetings of 
shareholders of the corp~ration, are publicly 
traded in the open market in the manner in which 
shares would normally be traded by any member of 
the public in the open market". 
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aiso deemed to be a non-elibible person~ 

For greater certainty, para. 3 (7) (b) FIRA pro

vided that a'" c~rporation which was not controlled by 

one persan or a group of persons or WhlCh had no 

share capl tal was presumed ta be contra lled by the 

board of di rector s. 220 Such a corpor a tion was deemed 

not to be a non-ellgfble person l f not more than 20% 

of the members of the 
, 

board of dl rectots or other 

governlng body were non-eliglble persans (subpara. 3 

(7) (c) (1). If the number of non-eligible members 
Q 

exceeded 20% of the total number of members of the 

board of dlrectors but was less than 50%, the' corpo-

ration was de~d ndt ta be a non-ellglble persan if 

it could be established that the non-eligible members 

of the board dld not act ln concert wi th one another 

in mat ters af fectlng the managemen't of the corpo-
\' 

ration (subpara. 3 (7) (c) (li». ,If more than 50% of 

the members of the boa rd of di rector 5 we re non-el i-

9 i ble per sons, the 

non-eliglble persan 
," 

(iiU)-. 

1 

corporation was deemed 
\ 

\ 

Itself (~"~bpara. 3 
~ ·r 

to be a 

(7) (c) 

220 For details see Hayden, supra, note 216, at 44 f. 

i ' 
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To sum up, one can say that the concept of control 

in fact was very broad and vag)le. This 'vagueness was 

frequently consldered to be an advantage: Il the 

lack of a ~oncluslve, all-lncluslve definltlon of NEP 

(non-eligible person] status is deslgned precisely to 

avoid technical, loophole-seeking "compllance by 

avoidance", while permitting flexibility for foreign 

investors to provide f inancing and to share ln pro-

fits 50 long as they do not exercise de facto control 

over declslons. "221 Yet, it also created .uncertainty 

on the part of poterytial investors as to thelr status 

under ,the ACt. Thus, i t 'had also been sta ted that 

"the deflnltion of NEP's by reference to NEP control 

creates the'posslbility of infinite regresslon in the 

soorch for .. real" control fi. 222 

, 
c) Signiflcant Benefit 

In arder to dec ide whether or not to approve the 

proposed investment, Cabinet applled the' "signi f icant 

henefit test": Approval was only given If the new 

investment was or was likely to be of signiE icant 
~ 

221 Franck & Gudgeon, supra, note 16, at 115. 

222 Ibid., at 114. 

,. 



,,""t 
';,; 

1 

.. 

FIRA: Significant Benefit 
" 

87 

benefit to Canada. 223 The burden of prooE was on the 

investor to' establish that he met the standard. 224 

Although the significant beneEit test was the sole 

test to determine whether or not ta allow the pro-

posed investment, the Act did not de[lne what exactly 

was a .signif lcant benef l t ta Canada. Yet, the Act 
, 

permitted only the foilowing factors.to be Laken into 

acc04nt (cp. subsec. 2(2~ of the Act): 

(a) the effect of the acquisi tion on the level and 
the natu~e of economic activity in Canada, 
including tHe effect on employment, on 
resource processing, on the utilization of 
parts, components and services produced in 
Canada, and on exports from Canada; 

<b) the degree and significance of participation by 
Canadians in the business enterprise or the new 
busi ness and in any industry or indust'r ies in 
Canada of which the business enterprise or the 
new busIness forms or would form a part; 

(c) the effect of the acquisition or establishment 
~ on productivi ty, industnal efflciency, techno

log Ica l development, produc t innova t ion and 
product innovation and product variety ln Cana-
da; _ 

(d) the effect of the acquIsltlon or establishment 
on competition wlthin any industry or industries 
in Canada; and 

(e) the compatability of the acquIsition or esta
blishment with national industriai and economic 
pol ic ies, taki ng lnto cons ider-à t ion industr i al 
and economic policy objectives enunclated by 
the government or leg Isla ture of any province 
likely to _be signif lcantly af fected by the 
acquIsition or establishment. 

22~Subsec. 2(1) FIRA . 

224 Franck & Gudgeon, supr~, note 16, at 125. 

\ 
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Subsec. 2 (2) FIRA suggèsted that only these 

factors were ,to be taken into account. 225 However, 

this did not mean that th~ scope of the signif icant 

beneflt test was in fact limited. On the contrary, 

para. 2 (2) (e) FIRA, refering to "the compatability 

'of the acquisition or establlshment~ wlth natlonal 

i ndustr ial and economic pol ic ies" opened the reviEw 

procedure to a varlet y of considerations "'{hich were 

not expressly mentl.oned in the Act. 226 Among these 

other factors were the New Pf1nciples of Internat1o~ 
'/) 

nal Business Conduct 227 , the ge6graphlc location of 

the proposed inve?tment, the elimination of Canadian 

225 The then Minister of Industry, Trade and Commerce 
Allister Gillespie indicated in 1973 that the 
factors enumerated, in subsec. 2 (2) FIRA were 
exclusive. Cp. Donaldson, supra~ note 40, at 105, , 
note 26. 

226 Critics of FIRA argued that this paragraph 1n
cluded a "catch-aIl phrase", reserving the right 
to disappove of the investment for any reason. 
Cp. P. R. Hayden & J. H. Burns, "Canada's Control 
of Multinationals" (1915) J. Bus. L. 75 at 76. 

227 'l'he 14 New principles were tabled on July 18, 
1975. They were introduced to ref1ect the "broad 
government policy regarding the activities and 
responsibi 1 i ties of foreign controlled business 
enterprises in Canada". According to the then 
Mini s_ter of Industry, 'l'rade and Commerce, Herb 
Gray, the New pr i ncip1es provided "a very 900d 
'basis for corporations in this country under 
foreign control to assess the way they are con
ducting themselves as good corporate citizens". 
Cp. H9use of ,Commons, Minutes of Proceedings and 
Eviden,ce of the Standing Commi t tee on Finance, 
Trade and Economie Affairs, p. 57:11 (May 26, 

\ 1981). 
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ownership, the Industry sector under review, and, in 

part1cular, the attitude of the government of the day 

investment. 228 

In general, it was nct sufficient to simply show 

that the stat~s quo was maintained. Government ofEi-

cials made it clear that investments WhlCh only met 

the "no detriment" test would not be approved. 229 On 

the other hand, during the tImc the Foreign Invest-

ment Review Act existed, it was never quite clear 

which weight was given to each factor and how many 

228 Cp. Donaldson, supra, note 40, at 105, quot lOg 
FIRA's Annual Report <1980-81) at 4: "The weight 
given to each of the factors that is relevant to 
a .JJarticular case varIes according to lhe nature 
of the proposaI, the sector in WhlCh the invest
ment is to occur, the region on which it is to be 
made, the kinds of undertakings, if any, offered 
by the applicant, and other factors and circum
stances unique to each case." 

229 A. Grover, "FIRA: In a'Nutshell" in Current Legal 
Aspects of Doing BUSIness in Canada (American Bar 
ASSocIation, 1976) lOi Donaldson, ibid., at 105. 
In fact, the Act intended to prevent foreign 
inves tments wh ich only had a fi neut raI" ef fect. 
Cp. Franck & Gudgeon, supra, note 16, at 125. See 
also Hayden & Burns, susra, note 226, at 76: "The 
Canadian Minister of In ustry, Trade and Comme~ce 
indicated in a speech of April 30, 1974, that an 
agreement by a non-e1igible person to maintain 'a 
majority of Canadlans on the board of directors 
of a proposed takee, to continue the Canadian 
sourcing of components, to continue the research 
and development facilities of the takee, to 
appoin t Canadians to management pos i tions, and 
not to restrict export deve10pment, would not 
meet ~he significant benefit to Canada test, 
since it brings no "new benefits" to Canada." 

\ 
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requirements had ta be fulfi11ed by a transaction in 

arder to b.e of "s ignificant/l benefit ta 'Canada. 230 

Thus, it was sometimes suggested that ln the case of 

, foreign take-overs it ought ta be sufficient that the 

foreign Investor was willing to continue to operate 

an acquired business efflciently and profitably.231 

Others even argued that the economlC crlteria were 50 

broad th~t "virtually any new bUSIness investment can 

satisfy one or more of these broad objectives".232 

The fact that almost 30 percent of new business 

investrnents ~nd 20 percent of foreign acquisitions of 

Cànadian businesses had been disa110wed in 1981233 , 

whife 91 percent and 97 percent respectively were 

allowed in the fiscal year 1982-83 234 , shows that the 

discretion of the Government to decide whether the 

test was met by the applicant was considerable. 
j 

Though it has been said that the objective of the Act 

230 Case Comment, supra, note 64, at 510. 

231 

• 

P. R. Hayden, "Can FIRA be Suspended?/I in Foreign 
Investment in Canada (Scarborough: Prentice-Ha11, 
loose-1eaf edi tion) 2107 at 2109 f., conside\red 
the broad concept of significant benefit app1ied 
by the Agency and Cabinet to be "misconstrued" . 

232 Rugman, supra, note 13, at 354. 

233 See Foreign Investment Review, Spring 1982, 34-5. 

234 See Foreign Investrnent Review Law in Canada, 
supra, note 73, at 354 ff. 
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was not to diseou~age investors but te permit ~pr3g

matie f1exibility"235 t the broad standard of "sig-

nifieant beneflt" made the review process "bent with 

the political wlnds .. 236 and resulted ln gre'at unce.{

tainty on the part potentlal foreign investors. 237 

d) Reviewable Investrnents 

As has been mentioned, the Gray Report had reeorn-

mended to review 

- forelgn take-overs of Canqdian firms; 

- establishments of new business enterprises by 

forelgners; 

-,new licensing and franchising arrangements; 

- major new investments by existing foreign-con-

tro11ed eompanies ln Canada; -

235 Franck & Gudgeon, supra, note 16, at 125. 

236 Rugman, supra, note 13, at 354. 
b 

237 One commentator observed "frustrating subjec
tivity" on the part of the Canadian authorities 
r~ponsib1e for the admi ni stra t ion of the Act. 
See'Case Comment, supra, note 64, at 510. How
ever, the "chilling" of applieants was not an 
undesirab1e outcome for those who used the 
Foreign Investment Review Act as a means to 
"Canadianize" the ee&nomy. Cp. Franck & Gudgeon, 
su~ra, note 16, at 125. For details see infra, at 
13 ff. 
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- existing foreign-controlled compani~s even if 

they were not planning major new investments.238 

The Foreign Investment Review Act did not go that 

far. According to subsec. 2 (1) of the Act, only the 

acquisition of control of a Canadlan business,enter-

pr i se and the es tablishment of a new and unrelated 

bus iness in Canada ,;'yJere subject to review.239 The 

existing operatlons and expans lons of foreign-

con trolled f l rms in the form of re inves ted earni ngs 

and borrowlngs from Canadian bdnks were not subject 

to Government scrutiny. Thus, only roughly 20% of 

forergn direct iovestments in Canada were subject to 

the review procedure, since most foreign pirect 

238 Government of Canada, supra, note 52, at 462. 

239 According to subsec. 4 (2) FIRA, the Minister of 
Industry, Tra~e and Commerce could issue and 
publish guidelines with respect to the appli
cation and administration of any provision of or 
any regulation made pursuant to the Act. Thus t 

the Ministry of Industry, Trade and Commerce had 
issued guidelines which intended to assist in
vestors in determining whether or not an invest
ment was subject to review. For details see R. C. 
Cole, "Special Considerat ions for Fore ign lnves
tors" in Ac uisition and Mer ers in Canada ed. 
by D. B.' Morln & W. Chl.pPlnda1e, 2n e ltion 
(Toronto: Methuen, 1977) 319 at 322 ff. l~ addi
tian, the Foreign lnves tment Review Agency had 
i ssued so-cal1ed Interpretation Notes which had 
the same purpose. 

, --
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investmènts in Canada are undertaken through internaI 

expansion. 240 

(i) Acquisi tion of Control _ of a Canadian Business 

Enterprise 

One major form of foreign direct Investment in 

Canada which was subject ta review under the Foreign 

Investment Review Act was the take-over of a Canadian 

firm, or, in the words of the Act, the "acquisition 

of control of a Canadian business enterprise".' The 

Act defined a business to include Many undertaking or 

enterprise carried on in antlcipatlon of proflt n
•
241 

The word "lncludes"/indicated that the deflnition was 

not an alI-inclusIve one. 242' However, it could be 

argued that investments in Canada for capital gains 

purposes or for personal use and enjoyment were not 

240 Cp. Zahavich, supra, note 163, at 12: Turner, 
supra, note 47, at 338 f.,: Franck & Gudgeon, 
supra, note 16, at 112. 

241 Subsec. 3 (1) FIRA. 

242 T. S. Barton, "The Concept of a Canadian Business 
Enterprlse" in Foreign Investment Review Law in 
Canada, ed. by J. M. Spence & W. P. - Rosenfeld 
(Toronto: Butterworths, 1984) 25 at 27. 



( 

FIRA: Reviewable Investments 94 

review since no commercial activity was carried on 

for continuing profit. 243 
4) 

According to the definition in subsec. 3 (1) FIRA, 

a Canadian business enterprise meant a business that 

was either a Canadian business or a Canadian branch 

business. 244 This definition included a part of a 

business that \'1as capable of being carried on as a 

separate business if the busIness of which it was a 

part was a Canadian business enterprise. 245 A Cana-

dian business meant a business that was carr~ed on in 

Canada by a Canadian or by a corporation incorporated 

_ in Canada and maintaining one or more establishments 

in Canada. 246 

- .. The provIsIons in para. 3 (6) (g) FIRA especially 

caused problems of interpretation. lt was not always 

easy to say whether a division of a company could be 

carried on as a separate business. The question was 

243 Ibid., 29. 

244 For details see Barton, ibid., at 33 ff. 

245 Para. 3 (6) (g) FIRA. 
(;, 

246 Subsec. 3 (1) FIRA. Cp. aiso para. 3 (6) Cf) 
which provided that a Canadian business was 
deemed to be carried on in Canada "not with
standing that it is carried on partly in Canada 
and partIy in some other place". For details see 
Sarton, suera, note 242, ût 32. 
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even more di ff leul t where the assets to be acqui red 

would not ordinar i ly be though of as Cl ".di vi sion n • 247 

Another important issue wlth respect to the-defi-

ni tion of a Canadlan bUslness entcrpr lSC was the 

question whether the various rights to oi land gas 

were Canadlan businesses wlthln the meanlng of the 

Act. According to Article V of the Real Estate GUlde-

lines published under the Act, a 'separable buslness 
\ 

required that prlor to the. acquisl tlcn thcre had to 0 • 

be ln ex l sten ce a sep a rable bus l ness, "not merely 
.) 

property that could or would be used as an asset of a 

separate business ". wi th respect -~9 __ O_.lL--.-ancr----gaS---~-

rights, however, thlS Artlcle, which had not the 

f force of law248 , was,not applied. Rather, oil and gas 

rights were consldered to be a separable business if 
\ 

the' net lncome' from the property could SUI?~oTt busi-

ness activitles. 249 
~ " 

247 For an example see Spence, supra, note 211, 
at 18. 

248 Cp. H~ A. Jacques & C. A. Rae, "FIRA and the ail 
and Gas Industry",' in Foreign Investment Review 
Law in Canada, ed. J. M. Spence & W. P. Rosenfe1d 
(Toronto: Butterworths, 1984) 219 at 229, note 27. 

249 Of particular importance were the "Guidelines 
concern ing Acqui si tions of Interests in Oi 1 and. 
Gas Rights", published by the Agency on January 
5, 1976. For details see Jacques & Rae, ibid., at 
228 ff. 

.. 
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The Foreign lrivestment 'Review Act was more spe- 1.. 

cific as to how control of a Canadian business enter-

prise could be acquired. Paragraph 3 (3) (a) FIRA 

di stingu i shed two cases in which corftrol of a Cana-, 

dian business enterprise could be acquired. If the 

Canad1an buslness enterprise was a Canadian business 

carr1ed on by a corporation either alone \?r joi,ntly 

or in concert with onc or more othpr persans, cont!ol 

was acquired 

- by the acqulsition of votlng shares of the 

corporation, or 

- by the acquisition of all or substantially all 

of the property used in carrying on the business 

i!1 Canada. 

ln the case of ~ny other Canadian business enter

prise, control was acquired by the acquisition of all 

or substantlally aIl property used ln carrylng on the 

business in Canada. Thus, acquisitlons of control 

through, \,for example, management or administrative 

agreements were excluded from review. 250 
...... _~-_/~ 

250 Hayden, supra, note 216, at 55 ff. 
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No interpr~tation problerns araSe wi th, respect ta 

the acquisition of all or substantially a11 of the 

property used in carry~ng on a bus~nes~ ln Canada. 251 

In the case of the acquis i tian of shares, the pro-

vi sions of the Act were more campI icated. 'fhe Act did 

not say exactIy ùnder which circumstances control was 
"ft 

acquired. Since Parliarnent intended ta enable Cana-

dians ta rnalntaln effective control ovcr thetr en-

vironrnent (subsec. 2 (1)), lt was concerned wlth de 

facto changes of con t roI, 1. e. Il t haSe changes wh i ch 

would put forelgn investors ln a pOSl t Ion ta make 

declsions affectlng how the Canadian bus i nesses 

operate".252 ThIS obJective requir~d that the pro-

f! . 
vi s ions' rega rdi ng con t rol of corpor a tians were broad .. 
50 as ta caver most SI tuat ions in which the control 

of a Canadi an bus i nes s changed, 1 f onl y the acqui-

sitlon of control occured through the purchase of 

shares. 

The Act created a Ser les of assumpt ions with 

.' 
respee::t ta the acqulsltion of control of a business 

carried on by a co~poration . Furthermore, a number of 

251 Cp. also para. 3 (6) (e) FIRA which ~rovided that 
the acquisition of a leasehold interest in bUSI
ness property was deemed ta constitute the acqui
sitIon of that property. 

" - 252 Hayden, supra, note 2).6, at 49. 

--
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transactIons were excluded from the concept of acqui-

sition of control which otherwise would have to be 

included. 

First, subparagraph 3 (3) (b) (i) of the Foreign 

Investment Review Act provided that control of a 

Canad1 an bus i ness enterpr Ise was not acqui red by 

reason only of the acquIsition of le~s than 5% of the 

yoUng shares of a publicly traded corporation or 

less than 20% of the voting shares of not publ icly 

traded companies. Conversely, the acquisition of 5% 

of the voting shares of a publicly traded company or 

20"% of the voting shares of a nûn-publ~cly traded 

company was deemed to constltute the acquIsition of 
, 

control of any business carried on by the corporation 

unless the investor could establish' the contrary. 253 

Where more, than 50% of the voting shares of a corpo-

ration were' acquired, the person or group of persons 

acquir 1ng the shares was deemed to have acquired 

control unle~s the person or group of persans already 

253 Para. 3 (3) (c) FIRA. This could be done by iden
tifying another shareholder wi th a larger block 
of \Toting shares with whom the investor did not 
act in concert and who therefore could be said to 

,..... control the corporation. See, ~, Bakken, 
supr a, note 58, at 985; R. A. Donaldson & J. D. 
A. Jackson, "The Foreign Investment Review Act: 
An. Analysis of the Legislation" (1975) 53 Cano 
Bar Rev. 171 at 186. 
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had co~trol in fact of the corporatl~n at the time of 

the acquisltion. 254 No distinction was made between a 

publlCly traded and a non-publlcly tradcd corpo-

'ration. The presumption was not rebutable. 255 

The Foreign Investment Review Act created another 

important assumptlo,n wi th respec.t to the acqulsition 

of rights to acquire shares or property under a 

con"tract. 80th absolute and contingent rlghts Lo 

'acqui re shares or othe r proper t y were t reated as 1 f 

such r igh ts had been exerc i sed, the reby deem 1 ng n9n-

ellglble persons who held 5uch rlghts to be owners of 

the shares or the property.256 Thus~ acquisltlons of 

co~trol were deemed to have occured even li they had 

not and might never occur. 257 

254 Para. 3 (3) (d) FIRA. For detalls see, ~, 
Dona1dson & Jackson, Ibid., at 186. lt was some
ti,mes ques t loned whether or not the acqu i 8 i t ion 
by a whoU y owncd subsid 1 ary of 100% of the 
\Toting shares of another wholly owned subsidiary 
of the same parent was the acquisition of cont~ol 
although ul!: Imate control had not changed. Sorne 
commentators answered ln the negative. Cp. Hay-' 
den, supra, note 216, at 51. 

255 Spence, supra, note 211, at 19. 

256 Para. 3 (6) (c). 

257 Glover, New & Lacourcière, supra,' note 13, at 89 • 

.. 
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In cases of amalgamations of two or more com-

p~nies, the Foreign Investment Review Act presumed 

that the continuing amalgamated corporation had 

acquired control f 
r b · ( o the u s 1 n êS s car r,i ed on by the 

other corporations. 258 Exempted were amalgamations 
\ 
WhlCh formed part of a corporate reorganizatlon and 

which were carrled out for purposes unrelated to the 

provisions of the Act lf the amalgamated corporation0Y 

was controlled by the same persons, who prevlously 

C controlled each of the amalgamating corporatlons. 2?9 
J 

'rhe Act did not exempt other corporate reorganiza-

tions from the review procedure and, therefore, 

created "unfair over-reachlng, where the statute 

[was] unllkely to produce significant bencfits to 

Canada but [dld] constitute an unproductive 

admininistrative burden for the screening ag~ncy."260 

258 ~ara. 3 (3) (e) FIRA. Cp. Bakken, supra, note 58, 
at 986. 

259 Para. 3 (3) (e) FIRA. See, ~, Hayden, supra, 
note 216, at 51. 

260 W. M. H. Grover, "Corporate Reorgan i zat ions" in. 
Foreign Investment Review Law in Canada, ed. by 
J. M. Spence ~ w. P. Rosenfeld (Toronto: Butter
worths, 1984) 129, who points out that the Act 
was over-reaching with respect to internaI re-;
organization inside and outside CaQada where 
there was no change "of control. Other commen-

-tators aiso criticised that the reorganization 
exemption was not extended to other internaI 
transactions where there would be no u1 timate 
change of contrcf1 • See, ~, Dona1dson & 

Jackson, supra, note 253, at 207. 
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As to the acqui s i t ion of cant rol, i t did not 

matt'er whether or not it occured as the result of a 

single ~ransaction.26l Thus, the avoidance of th~ 

leg i sla tl ve scheme through a series of t ransact ions 

was prevented. 262 It was, however, unclear whether or 

not this rule had also ta be applled if the acq~i-

si t lon of control through a ser ies of purchase~ wàs 

not intended. 263 

Although the Foreign 
J.., 

Investment Review Act's 

concept of acquisition of control was very broad, the 

Act exempted certaln specified transactlons from 

review which would have otherwise constituted an 

acquisition of control. Sorne of these exemptions have 

already been ment lor'led 26 4 , àthers had only limi ted 

261 Subsec. 3 (8) FIRA. 

262 Donaldson & Jackson, ~upra, note 253, at 186 f.; 
Bakken, supra, note 58, at 986. 

~ 263 Hayden, supra, note 216, at 54. 

264 See supra, at 97 (acqui~itlons of control through 
management or administrative agreements), and 100 
(amalgamations which formed part of a corporate 
reorganization and which were carried out for 
purposes unrelated to the provisiùns of the Act 
if the amalgamated corpo~ation was controlled by 
the same persons who previously controlled each 
of the amalgamating corporations>. 

,; 
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, 

importance. 265 In addition, the Act provided tnat the 

acquisition of shares of a corporation by a trader or 

dealer in secur i t ies was not, for that reason only, 

an acquisi t 10n of..-- control. 266 Furthermore, under the 
"-

Fore ig n, Inves tmen t Rev l. ew Act, the re was no acqul-

si'tion of control by reason only of a corporation 

acqui r l. ng control of another corpor a t ion l f the con-

trolling corporation acqulred control as securlty for 

a loan and there was an agreement under which the 

controlling corporatIon' had to give up control on the 

occurence of ~n event WhlCh was llkely to occur. 267 

In surnrnary, the concept of acqu i 5 i t ion of con trol 

6nder the Forelgn Investment Revlew Act, wlth aIl its' 

presumptions and exemptions, was broad and gave rlse 

to a nurnber of questions which increased the uncer-

tainty on part of potential foreign Investors. 

265 Thi s was 
so-called 
(c) FIRA. 

paJ;'tl.cular1y true wi th respect to the 
"small business exemption", para. 5 (1) 
For details see Donaldson & Jackson, 

supra, note 253, at 202 f. 

266 Subpara. 3 (3) (b) (ii) FIRA. 
Donaldson & Jackson, ibid. , 
supra, note 216, at 59. , 

f'or details see 
at 206; Hayden, 

267 Subpara. 3 (3) (b) (lV) FIRA. For details see, 
~, Hayden, ibid., at 59 f. 
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,< i i) Establi shment of an Unrelated New Business 

The second form of foreign di rect investment l~. 

Canada whlch was subJect ta review under the Foreign 

Investment Review Act was the establlshment of an 

unrelated new business. 26B The Act defined "esta-

bl i shment" in subsect ion 3 (4): 

"For the pu rpose of thl s Act, a bus i ness i 5 ~sta

bli shed in Canada only if the re is an es tablish
ment in Canada ta wh ich one or more employees of 
the person or group of persans establishing the 
business report for work in connect ion wi th the 
bus i ness, and the time a t which a busi ness i s 
established in Canada is the time at which the 
fi rst of such employees repor ts (or work ln con
nection wi th the business at such an establish
ment. 11269 

A new bUSIness was deflned in the Act as a bUS1-

ness "not previously carried on in Canada".270 Thus, 

mere expansions' of an eXl stinS[. bU1?lnesS were not 

reviewable under the ForeIgn Investment R.eview Act. 

On the other hand, l t was irnposs l ble ta trans fer an 

established business, which was carried on by one 

corporatlon, to a newly incorporated firm controlied 

268 Subsec. 2 (1) FIRA. 

269 Spence, supra, ~ote 211, at 22, gives an example 
for a business car r Led on in Canada Wl thout being 
established here. 

270 Subsec: 3 (1) FIRA. 

< 
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by the same non-e1igible persons without Government 
,-

approva1 since, for the new company, any business was 

a new business. 271 

Subsections 2 (1) and 8 (2) of the Foreign Invest-

ment Revlew Act provlded that only those new busi-
,> ) 

nes ses of non-el ig i ble persons were rev iewabl e wh ich 

were unre 1ated to a bus iness car r led on ln Canada by 

the sùme person i mmedl a tely pr lor to the comme ncemen t 

of the new business. 'rhe "related business" pro-

vi s ions were necessa ry to avoid lia more ln terven-

tionlst policy" of reviewing aIl expanSions of 

forelgn f lrms in the line of business in whlch the y 

were already operating. 272 

The Act did not define what a related business 

was. The Minl s try of Indus t ry, Trade and Commerce, 

under the author i ty of the Act, publ i shed ~he "Re-

1atedness Guide1ines" which intended to set for th the 

Min i ster 's interpreta t ion of the term "related bus i-
\ 

271 Cf. Donaldson & Jackson, supra, note 253, at 192. 

272 Franck ft Gu~geon, supra, note 16, at 123. The 
related business exemption of the Foreign Invest
ment Review Act did a1so app1y to ~he acquisition 
of a Canadian business enterprise. Cf. D. C. New, 
"Related Business Exemption" in Foreign Invest
ment Review Law~i.n Canada, ed. by J. M. Spence & 
W. P. Rosenfeld (Toronto: Butterworths, 1984) 159 
at 165. 
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ness".273 Yet, these Guidelines were not legally 

binding on the publIC or on the courts and they were 

not intended to be exhaustive. 274 Non-eligible per-

sons were st i 11 f ree ,to argue tha t thei r investment 

proposaI was a related business. 

The "Rel atednes s Guide li nes" contai ned si x spe-

ci fic guidel i nes; if any of these gu ide li nes was 

satisf l.ed the new busi ness was considered to be a 

related bus l ness for the purposes of the Act. Under 

the GUldell nes, a new business was exempted from 

review if l t W,lS related to an established service-

producing business 275 , to an established lmporting 

and distribution business 276 , or to an estab1ished 

goods-producing business. 277 Guide1ine 3 provlded 

that a new busIness was consldered to be related to 

an established business in Canada if the new business 

273 Guidelines Concerning Re1ated Business, issued 
and pub1ished on August 2, 1975 (ammended March 
19, 1977). For details see Dona1dson, supra, note 
49, at483f.i New, ibid., at 161 f. 

274 New, ibid. , at 162. 

275 Para. (a) of guideline 1. For detai1s see New, 
ibid. , at 165 f. 

276 Para. (b) of guide1ine l. For detai1s see New, 
ibid. , at 166 f. 

277 Guideline 2. For Details see New, ibid. , at 
167 f. 
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produced a product or service that was direct1y 

substi tutable for an existlog product or service 

which was produced by the existing buslness. 278 

According to guide11ne 4, a new business was 

re1ated if both the technology and the production 

processes on which it was based were essentially the 

same as those used by the estab1lshed buslness. 279 

Guideline 5 provlded that a new business WhlCh had 

resul ted 1argely from research and development work 

carried out in Canada was aiso considered to be a 

re1ated business if the research and deve10pment was 

directed towards improving or enhancing the esta

blished business. 280 Flna1ly, a new business was a 

re1ated business due to a slmi1arity of industrial 

c1assification. 28l The classification system was set 
~ 

out in an annex to guideline 6 and was based on the 

"Standard Indust rial Classi f ica tion Manual" of Sta-

tistics Canada. 282 

278 For detaiis see New, ibid., at 169 f. 

279 Ibid., at 170 f. 

280 Ibid., at 171 f. 

281 Guide1ine 6. 

282 For details see New, supra, note 272, at 172 f. 
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In case an investment was not covered by any of 

the guide1ines, there was still room for arguing that 

i t was a rela ted busi ness. 283 Nevertheless 1 the con-

cept of relatedness was narrow. lt intended to pre-

vent a freezlng of businesses at a particular moment 

in their growth 284 , but did not aim at creating a 

loophole for forelgn investors to escape review of 

their investments. Only gUldellne 5, which ref~red to 

re1atedness due ta research and development \oJork ln 

Canada, extended the concept, thus providing an 

Incentl've for foreign-controlJed firms to do more 

research and deve10pment in Canada. 285 

f) The Review Process 

Accordi ng to subsec t lons 8 ( 1) and (2) of the 

Foreign Investment Review Act, every non-eligib1e 

person, that proposed to acguire control of a Cana-

283 Cp. New, ~bid., at 174 f. 

284 Spence, supra, note 211, at 23. 

285 ::::t should be emphasized, however, that thp. re
search and development had to be directed towards 
improving or enhancing the established business., 
Thus, 'the guideline was not a "carte blanche" for 
foreign-controlled firms to start research and 
deve10pment in areas apart from the established 
business and then to invest without scrutiny. Cf • 

. New, supra, note 272, at 171. 
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dian business enterprise or that wished to establish 

a new and unrelated business, had to give written 

notice to the Foreign Investment Review Agency. The 

Minister was empowered to make a demand for the 

giving of a notice if he had reason to believe that a 

reviewable investment had been made or was proposed 

to be made.286-~ notice had to contain the infor-

mation specif ied in the ForeIgn Investment Review 

RegulatIons, 1983. 287 

Notwithstanding the fact that every acquisition of 

control of a Canadian busi,ness enterprise and every 

es tabli shment of a new and unrelated bus l ness was 

subject to ,review, the Regulations provlded for a 

small business procedure. 288 Genera11y, the Regula-

tions required foreign Investors to give detailed 

information concerning their actual or proposed 

investment. For sma1l investments, the Regulations 

were less demanding. In cases of di rect acquisi t ion, 

286 Subsec. 8 (3) FIRA. 

287 Regulations Respecting the Acquisition of Control 
of Canadian Business Enter rises and the Esta-
llshment of New Businesses ln Canada, SOR 83-

493. As to the previous regulations see D. S. 
Pryde, nA Practitioner's Guide to the Review 
Process" in Foreign Investment Review Law in 
Canada, ed. by J. M. Spence & W. P. Rosenfeld 
(Toronto: Butterworths, 1984) 177 at 179 ff. 

,/ 
288 For detai1s see pryde, ibid., at 180 ff. 

.,... 
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the foreign investor had to send to the Foreign 

Investment Review Agency a short form of notice where 

the gross assets of the Canadian business enterprise 

were less than $5,000,000 and the number o( employees 

was less than 200. 289 In caSes of indHect acqul-

sition, i.e. an acqu~sltion through .il forcign merger 

or a take-over of the foreign parent of the Canadian 

business enterprlse, the threshold was gross asscts 

of less tha~ $15,000,000 and 1ess th an 600 

employees. 290 The short form of notlce could also be 

used ln cases. o[ the establIshment of a new and 

unrelated business, where the gross assets were less 

than $5,000,000, and the number of employees was or 

was.expected to be l~ss than 200. 291 

Having received the notice, the Agency had to 
.,. 

forward to the applicant a certiElcate of the date of 

receipt of the notice. 292 The appllcant's notice 

initiated the review process. First, the Agency 

screened the application in order to determine 

289 Subsec. 5 ( 2 ) Foreign Investment Review Regula-
tions, 1983. 

290 Subsec. 5 ( 5 ) Foreign Investment Review Regula-
t ions, 1983. 

291 Subsec. 5 ( 3 ) and' ( 4 ) Foreign Investment Review 
Regulations, 1983. 

• 
2.92 Subsec. 8 ( 4 ) FIRA. 
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; 

wh~lher or not the proposaI required revjew under ehe 

Act. Where government approval .was required, the 

Agency could contact the investor and request further 

informatipn. Frequently, the Agency entered into 

negotiations with prospectlve or actual invcstors to 

obtain comml tments relating to the criteria 
/ 

enume-

rated in subsection 2 (2) of the Act, such as empIoy-

ment, ut i Il za t ion of parts and compon~nts and ser-

" vices produced in Canada, indus tr iai ef f lC i ency , 

transfer of tech n<?).ogy , competltion or Canadian 

participatlon as managers or owners. 293 Usually, the 

Agency did aiso consul t wi th· other government depart-

ments and wlth those provlnces WhlCh were l1kely to 

be affected by the lnvestment,'294 Uitimately t the 

notice and the Agency's flndings were reported to the 

Minister responslbie for the admlnistration of the 

Act. 295 ln practice, the Agency aiso formulated a 

~recomrnendation, based on the investor's represen-

293 Cf. Arnett, Rueter & Mendes, supra, note 61, at 
124, who point out that, ln the- .normal case, the 
screening and negot1ation took place between 
receipt of the notice and the forwarding of it ta 
the Minister. See aiso Donaldson & Jacksol), 
supra, note 253, at 212; Fisher, supra, note 32, 
'at 80, 

294 Donaldson & Jackson, supra, note 253, at, 194; 
Turner, supra, note 47, at 339; Arnett,l. Rueter & 

Mendes, supra, note 61, at' 124 f. 

295 Sec. 9 FIRA. 
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tations, and sJbmitted it ta the Minister for his 

consideration~296 

It was the Minister 's task ta assess whether or 

not, in ~his opInIon, the Investment was or was likely 

ta-.-bp of signiflcant benefit to Canada, havlng regard 

ta the factors enumerated in subscctlon 2 ( 2 ) 

FI~A.297 If, within 60 days after recelpt of the 

notice, the Minister was not ln a positlon to makp a 

favourable recommendation, he could not l fy the 

Agency. The Agency then had to send il notice Lo the 

investor advlslng hlm "of hlS right to make 

further representatlons ln connection wlth the matter 

".298 The investor cquld then, withln at least 30 1 

days, make further Information avaliable to the 

Minister. 299 'In practice, this Ied to further nego-

tiations between the Agenc,. and the investor. If the 

296 Arnett, Rueter & ,Mendes, supra, note 61, at 125i 
Spence, Gupra, note 211, at 14. See also 
Donaldson & Jackson, supra, n'ote 253, at 194: 
" subsect lon 7 (1 ), wh ich es tabl i shes the 
Agency, provides that it shall 'advi$e and assist 
the Minister in connection with the administra
tion of thlS Act'. In fact it IS clear ta tllose 
who have dealt with the Agency ..• that it plays 
a substantially larger ra le in the review process 
than the legislatibn might lndicate." 

297 Cp. suera, at 86 f. 

298 Subsec. 11 (1) F IRA. 

299 Subsec. 11 (2) FIRA. 

r 
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\ 

investor dld make further representations, the 

Minister had to reconsider his opinion in the 1ight 

of thi s new Information and then had to submi t his 

recommendation to the Canadlan CabInet. 300 If, how-

ever, the applicant did avall himself of hlS right to 

make further representations ln connection Wl th his 
J..--, 
l 

actual 0y'lproposed investment, the Mlnister was to, 

submi t the matter to the Canadian CabInet wi th a 

summary of the relevant Information, commitments and 

provincIal representatIons. 30l 

It was the Canadian Cabinet which ul t imately 

decided whether or not to allow the Investment. 302 

Where the CabInet was unable to determine whether to 
~ 

allow or refuse the investment, it could by order 

direct the Minister to proceed as though tpe Minister 

hirnself was unable ta reach a decision. 303 The p~o~ 

viSIon again gave room for negotiations entered into 
t' 

by the investor and the Agency WhlCh often resulted 
"... 

in additional undertakings made by the \ investor to 

obtain approval. If the Cabinet approved the proposed 

300 Subsec. Il (4) FIRA. 

301 Subs~c. Il <2J FIRA. 

302 Cp. S5. 10; Il (2); 12 (1) FIRA. 

303 Subsec. 12 (2) FIRA. 
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or actual investment, aIl commitments eonstituted 

binding undertakLngs with the Canad i an 

Gover'nrnent.304 
,. 

Compl1ance was moni torad by the 

Foreign Investment Review Agency.305 

The~ Foreign Invèstment Review Act also provided 
• 

for the "deemed allowaryce" of a propo~ed or actua 1 

investment. As mentioned above, the Poreign Invest

ment Review Agency had to forward Eo Lhe applicant a 

certificate of the date of receipt of the notlce of 

his proposed c;r actual investment. 306 Section 13 of 

the Act provided tha t the Governor ln Coune 11 was 

deemed to have al10wed the lnvestment lf Slxty days 

had elapsed sinee the date of recelpt and neither the 

Agency had requested further information nor the 

.. 

"304 Cp. sec. 21 FIRA: "Where a person who has given a 
'wr i t ten under taki ng to Her Ma jesty in r ight of 
Canada relating ta an investrnent that has been 
allowed by order of the Governor in'Councii fail~ 
or refuses to comply wi th sueh undertaking pa, 
super ior court rnay, on applica tion on behalf of 
the Minister, rnake an order directing that person 
to cotnply with th€ undertaking." For deta11s see 
Arn~tt, Rueter & Mendes, supra, note 61, at 125; 
Turner, supra, note 47, at 341. 

305, Turner, ibid. r at 341. 

306 Supra, at 109. 
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Governor in Counci1 had made an order allowing or 

refusing the investment. 307 

An inves tment' wh ich was pursued desp 1 te 1 ts di s-

allowance or under condi t ions inconsistent W1 th the 

negotiated agreement, could be rendered nugatory.308 
\ 

In addi t 10n, where shares of a corpora t ion or pro-

pert y VIere held by a person -outside Canada and that 

per son f a1led to compi y wi th an order to di spose of 

the shares or property, a super ior cour t cou Id ves t 
1 

the shares or property ln a trustee named by it. The 

trustee had to give effect to the order of the ~ourt 

and, after the payment of his fees and expenses, had 

to pay the balance to the person who previously owned 

the shares or the property.309 

Finalfy, since a number of uncertainties resu1ted 

from the legislation, __ every investor could apply for 

.an o~inion of the ~inister on the question whether or 
" 

not the 1nyestor was a non-eliglble person or whether 

or not the' business he wanted to establish was an 

307 For details see Donaidson & Jackson, supra, note 
253, at ,195; Spence, supra, note 211, at 15. 

308 Subsec. 20 (1) FIRA. 

309 Subsec. 20 (3) FIRA. For detai1s, ~, Franck & 
Gudgeon, supra, note 16, at 133 f. 
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unrelated business. 31 Q The opinion was binding on the 

Minister for two years, unless the material facts on 

whicn he had based his opinion chang~d. In addition, 

the Agency had prepared so-called Interpretation 

notes to asslst forelgn investors to determine 

whether or not thei r proposed or ac tua 1 i nvestment 

was subject to review under the Act.3l~ 

4. Critlclsm 

Ml1ch of the criticism which occ'ured during the 

time the Foreign lnvestment Review Act was in effect 

has already been mentioned elsewhere ln this essay. 

It seems, however, useful to look at sorne of the more . , , 

important issues in detail. 

a) Violation of Canada 1 s Outles Under. lnternationa~ 

Law 

The iocreas~ng interdèpendence of the global-

economy makes conf 1 icts between na t ianal pol i t ical' 

goals and the principles .of international law a 

310 Subsec. 4 (1) FIRA. 

311 ~pence, supra, note 211, at 21. See also supra, 
'note 239. 
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frequent occurence. It is, however, in the interest 

of the world's trading nations that these conflicts 

are solved in accordance wi th 'the international rule 
, 

of law. Since Canada, l~ke other industrialized coun-

tries, relies heavily on internatlonal trade and 

i nvestment, the countr y i s not in a pos i tion ta 

ignore constraints on its natlonal pol1cy which are 

imposed by international law. 312 • 

with respect to the use of the Foreign Investment 

Review Act, a n~mber of qu~stions under internatlonal 

law occured concerning the legallty of the intra- and 

extraterritorial control of the commercial activities 

of foreigners by the' C~na~ian Government. First, it 

was' alleged that the Act was discrimlnatory to 
.l 

foreign investors vis-à-vis Canadian investors. The 

allega t ion was based on cus tomary J.n terna t ionûl law 

-a~9 dn international agreements WhlCh Canada was 

obliged to uphold. In additioh, the so-called "extra-

territorial applicati,on H
, of the Act was frequently 

considered to be inconsistent with internatlonal law. 

312 Cp. Albrecht, supra, note 20, at 153: "Canada has 
a dut y as weIl as an ObV10US interest in mdin
taining the international rule of law. Therefore, 
its actions must be justif ied in terms of 
international law. [ ] Failure to play by the 
rules could lead to diplomatie, legal, and poli
tical repercussions." 
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I) OECD Dec lara tion on International Investmen t and 

Multinational Enterprises 

Under customary international law, sovereign 

states are free to prevent the acquisltion by 

foreigners of proper ty in thei r terri tory. 313 Every 

state is, however, bound to extend to foreign Invest-, 

ment the protectlon of law and assumes obllgations 

concerning the treatment of such investment when i t 

is admitted into the state's terrlto.ry.3l4 Moreover, 

members of the Organization for EconomlC Co-operation 

and Development (OECD) 11 ke C~nada 315 dre bound by 

the Declaration "On InternatIonal Investment and 

Mu1 tinatlonal Enterprlses, agreed to: by the govern-

ments of the OECD member countries on June 21, 

313 Gattiker, supra, 
note 61, at 234; 
at 67. 

note 90, at 31; Arnett, supra, 
NIxon & Burns, supra, note 210, 

314 The Barcelona Traction, Light and Power Company, 
Limited [1970] I.C.J. Rep. 4 at 32. Thus, expro
priatIon without prompt and adequate compensation 
would constltute a violation of international 
law. Cp., ~, Macdonald, supra, note 28, at 
404. 

315 Canada is one of the founding members of the OECD 
which was established in 1961 lo replace the 
Organization for European Economic Co-operation 
(OEEC). Cp. Albrecht, supra, note 20, at 162. 
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1976. 316 Paragraph l of Article II of th~ Dec1a~~tion 
il \ 

states 

"that Member countries should, consistent with 
their needs to maintain publi corder, to protect 
their essentia~ security interests ard fulfil 
commi tments relat1ng to international peace and 
secur1ty, accord to enterprises opertating 1n 
their terri tories and owned or controlled directly 
or indirectly by nationals of another Member coun
try (hereinafter referred to as 'Foreign-Con
troll'ed Enterprises') treatment under their laws, 
regulations and administratl ve practices, consis
tent with international law and no less favourable 
than that accorded ln like situations to domest1c 
enterpr ises (hereinafter referred to as 'NatIonal 
Treatment'}." 

Foreign objections to the Foreign Investment 

Review Act were somet1mes based Oh this natIonal 

treatment provl.sion of the Declaration. 3l? It was 

argued that Canada had to accord foreign investors 

316 Organization for Economic Co-operatIon and De
velopment, Declaration on International Invest
ment and the Multinational Enterprise (Paris, 
1976). The Declaration is probably not a binding 
co~mitment of' the OECD Member countries but 
merely a dec1aration of pOllCy or a statement of 
intention which does not give rise to legal 
obligations. Cf. A1brecht, supra, note 20, at 168 
f. The DeclaratIon does, however, impose POll
tical obligations on those member states which 
have accepted it. Cf. Nixon & Burns, supra, note 
210, at 69. As to the the legal obligations 
imposed on the Member countr.les see also H. W. 
Bade, "Legal Ef fects of, Codes of Conduct" in 
Legal Problems of Codes of Conduct for Mul tl
national Enterpr Ises, ed. by N. Horn (Deventer, 
1980) 3 at 10 ff. 

317 Macdonald, supra; note 28, at 398; Samet, supra, 
note 58, at 304 f. 
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treatment equivalent to domestic enti ties and that 

the applicatIon of the Act did vio1ate this duty. 

l t was, however, di f f icul t to produce facts for 

th 1 S allega t ion. Though the Canadlan Government 

accepted the DeclaratIon, it reserved the nght to 

take measures affectlng forelgn investors. 318 In 

1979, the reserva tIan was rea f f i rmed by the Bonour-

able Flora MacDonald, then Secretary of State for 

External Affalrs. 319 What is probably more important 

in our context lS the fact that paragraph 4 of 

Article II expressly exempts the rlght of Member 

states to regulate the entry of forelgn capl tal lnto 

thelr territory from the scope of the declaration. 

Paragraph 4 provldes 

"that thlS DeclaratIon does not deal with the 
right of Member countrles to regulate the entry 
of foreign investment or the conditions of esta
bl! shment o,f forelgn cnterpr ises. " 

318 Government of Canada, Department of External 
Affalrs, Investment Issues and Guidelines for 
Mu1 tinationa1 Enterpr!ses ( Notes for a Statement 
b~ the Honourable Allan J. MacEachen at the OECD 
Mlnisterial Meeting, June 21, 1976: " ... l note 
that Canada wlll continue to retain Its right to 
take ~easures, affecting forelgn Investors, which 
we belleve are necessary gi~en our particu1ar 
çircumstances." 

319 Government of Canada, Department of External 
Affairs, Statement by the Honourab1e Flora Mac
Donald at the OECD Minlsterial Meetlng t ~une 13, 
1979. For Details see Macdonald, supra, note 28, 
at 398 f. 
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Since the Foreign Investrnent Review Act provided a 

mechanlsm to dea1 wlth new foreign investment in 

Canada but not wi th exist1ng iore1gn capi tal parti-

cipation, there was only little room to challenge the 

legali ty of the Act on the ground that lt violated 

the OECD Declaration. Only wlth respect to the narrow 

concept of relatedness one could probably argue that 

the application of the Act violated the Declaration's 

national treatment provision sinee foreign-eontrol1ed 

firms in Canada were not accorded treatment equi-

valent to dornestic flrms wi th respect to diversifi

catlon. 320 Nevertheless, the poli tieal pressures on 

Canada to reconslder her approach towaros forelgn 

investrnent WhlCh resulted from the Declaration shouJd-

not be underestimated. 

ii) General Agreement on Tariffs and Trade 

0. 

It has already been mentloned that the Foreign 

rrivestment ReVlew Agency, attemptipg to make sure 

that the foreign investrnent was of significant bene

fit to Canada, entered into negotiations with forelgn 

1 • 

320 Cp. Nlxon & Burns, supra, note 210, at 71: 
Spenee, supra, note 63, at 318. 
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~nvestors which normally resulted in undertakings 

given by the investor_!egarding the factors enumerat

ed in subsection 2 (2) of the Act. 321 Investors were, 

for example, requ~ red to prov~de undertaklngs that 

the new Investment dreated job .opportunlties for 

Canadians or that it increased rescarch and develop-

ment ln Canada. Over the years, increased emphasis 

was placed on st~mulatlng the use of goods and ser

vices produced ln Canada. 322 The Foreign Inve~}.ment 

Review Agency suggested to forelgn Investors that 

they undertake to purchase spec~flc Canadian-sourced 

goods and services or to purchase materlals and 

supplles ln Canada "subject to competItive avall~

bility".323 

In the view of Canada 's trading partners, partl-

cularly the UnI ted States of Amen. ca , these trade-

related performance requirements violated the General 

32~ See supra at 110 ff. 

322 P.' R. Hayden, " GATT Considers FIRA tI in Foreign 
Investment in Canada, ed. by P. R. Hayden, J. H. 
Burns & G. W. Kaufman (Scarborough: Prentice
Hall, 10ose-1eaf edition)~ at 2117: Macdonald, 
supra, note 28, at 395; Nixon & Burns, supra, 
note 210, at 68 f. 

323 Hayden, ~bld~ 
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Agreement on' Tariffs and Trade. 324 Article III of the 

GATT requires member countrles to accord lmported 

products treatment equivalent to domestic goods: 

"1. The contracting parties recognlze that inter
nal taxes and other internaI charges, and laws, 
regulations and requirements affecting the inter
naI sa le f offer ing for sale, purchase, transpor
tation, dist~ibution or use of products, and 
internaI quantitative regulations requiring the 
mixture, processing or use of products in speci
fied amounts or proportions, should not be applied 
to imported or domestic products 50 as to afford 
protection tà domestic production . . 
4. The products of the terr i tory of any con trac
tlng partè.{-: imported into the terri tory of any 
other contracting party shall be accorded treat
ment no less favourable th an that ac~ordèd to like 
products of national orlgln in respect of aIl 
laws, regulations and requlrements affecting their 
internaI sale, offering for sale, purchase, trans
portation, distribution or use. The provisions of 
this paragraph· shall not prevent the application 
of differential internaI transportation charges 
which are based exclusively on the econornlC opera
tion of the means of transport and not on the 
nationality of the product." 

The crities of trade-related performance require-

, ments suggested that undertakings as to' local sour-

cing were contrary to the national treatment pro-

vision of Article III since imported products were 

324 Contracting Parties to the General Agreement on 
Tariffs and Trade, Basic Instruments and Selected 
Documents, Vol. IV (Geneva, 1969) at 6. 
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~accorded treatment less favourable than~that ~ccorded 

products of national origin. 325 

" 
~ 

The Canadian pOint of Vlew was tha t due to ,~the 

high level of forelgn ownershlp ln the Canadlan 

econorny, canasa had little cholce but to require 

, foreign-controlled f1rms to purchase a substantlal 

part of materlals and supplles ln Canada to prevent 
1 

that multinatIonal firms concentrate manufacturlng 

fac111ties only in the world's larqest rnanufJcturing 

nations. 326 It was sald' that a request to give Cana-

dian suppll.ers a chance "hardly seerns too much to a.sk 

'of foreign i~vèstors. ,,327 Othcrs sugg0sted thaj buy 

t:anadian undertakings dld not constitub2 a discri-

mlnatory trea tmen t si nce the under takl ngs were 

"uni1aterally glven at the dlscretlon' of t~ foreign 

investor" . 3 28 

325 Samet, supra, note 58, at 305 f.; Nl.xon & Burns, 
supra, note 210, at 70. 

326 "Gatt v. 
da, ed. 
Kaufman, 
edition) 

Canada", in Foreigç Investment in Cana
by P. R. Hayden, J. H. Burns & G. W. 
(Scarborough: Prentlce-Hall, loose-leaf 
2134. 

327 Hayden, ~upra, note 322, at 2117. 

328 P. R. Hayden, "Furthe~ Musings on the GATT 
Ruli ng", in Foreign lnves tment in Canada, ed. by 
P. R. Hayden, J. H. Burns & G. W. Kaufman 
(Scarborough: Prentice;;-Hall, loose-Ieaf edi tian) 
2135 at 2136. -Sorne cornmentators, however, asked 
whether "undertakings, exacted under pressure, 

.. .. 
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Firial1y, sorne commenta tors refered to the leg is-
• 
lative history of the General Agreement on Tari ffs 

and Trade ln order to prove that the Canadlan prac-

tice dld not violate Its proviSIons. They argued that 

the GATT only deals with Issues concernlng the trade 

in products bu,t not Wl th the control of foreign 

investment. Local sourcing fequirements belng a means 

to set the terms on WhlCh foreign investors were 
f 

allowed to make an Investmeht ln Canada but not a " 

means to in ter fere Wl th in ter na tional trade, they 

",;were not cons.ldered to be violati\:e of the AgGree-
-;, 

ment. 329 

and Wl th thé prospect of reVlew in three to fIve 
years 1 time after a major investment has been 
made, to achieve percentage d levcls of repair, 
maintenance and Canadlan value added ... are not 
in effect more demanding "thAn hlgher tariff 
levels or as demand:L{lg as q,uanti tative restrIc
tions, both of WhlCh acre 8roscribed by GATT." Cp. 
Macdonald, supra, note 28, at 396. 

329 Cp., ~-=-, Macdonald, supra, note 28, at 403 f.: 
"The General Agreement on Tar;r.ffs rand Trade de<als 
with a subject area of commerclal policy, VIZ., 
governmental measures taken to affect the trade 
,i~ products. It does not deal Wl th the questlon 
.of Investment or foreign ownership. The 1egis
lative ,history of GATT conflrms thlS conclusion. 

GA-TT came into existence by the same oego
tiating process which produced the Havanna Char
ter. The Charter deal t WI th a mue h broader range 
of eC'onomic matters th an commercial policy and, 
in partieular, in Article XII dealt with the 
question of InternatIonal private investment. 
Chapter IV of the Havanna Charter, dealing wi th 
commercial poliey, survived in substance as the 
GATT. The other economic proviSIons, including 
those with respect to private foreign investment, 

"----
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The Uni ted States' did not buy ei ther of these 

arguments. U. S. Offie i aIs considered eommitmen ts as 

to local sourclng as "merely a nagging example of the 

beggar-thy-nelghbor polleies threa U~ni ng to pl unge 

the world lnto a new spiral of protcetionism ... 330 On 

January 5, 1982, the Uni ted States sought consul-

tations with Canada under Article XXII of the 

GATT.3?l Sinee the consultations du) not produce a 

resolution 
, 

of the dlspute,· the Amencan Government 

,commeneed a fo,rmal-complalnt- under Art1cle· XXIII of 

the GATT.332 A GATT Panel was cstab~is~ed which hel~ 

that Canada had breaehed Artlcle III of the Agreement 

by requirlng forelgn lnv8;;tors, to agree to Canadian 

sou~cing. The Panel found that GATT members must 

"accord to imported products treatment no less fa-

vourable than that accorded to like products - of 

origin in respect of all internal requirements affec-

expired with the Çharter." See also Hayden, 
su pra, no t e 3 2 2, a t 2118 ; ,Tu r n e r, 5 u pra , no te' 47 , -
a t 346. 

330 Samet, supra, n'ote 58, at 305. 

331 Ibid~, at 306. 

332 Ibid.' 



, ". 

\ 
\ 

c 

FIRA: Critfcism 126 

ting theu purchase". 333 The Canadl.an Government 
.... 

decided to comply with the panel's decision and to 

stop requiring buy Canadlan undertakings from forelgn 

investors. 33 4 'l'hus , the Canadlan Government was 
L -, 

probably prepared to adml t that, to the extent that 

the review process created Internal barriers to 

products, i t 

GATT.335 

was violati ve of Article III: 4 of the 
Q 

In her formal complaint under Article XXI!I of the 

GATT, the Uni ted States also argued that another 

practice of the Foreign Investment Review Agency 

breached Canadian obligations under International 

law. In case a non-eligible person wanted to esta-

bllsh a new manufactluring busl.ness ln Canada or 

intended to acquire control of a Canadian manufactur-

i ng bus 1. ness, the Agency reques ted undertakl ngs re-

333 "GAT'!' v. Canada", supra, note 326, at '2134; 
Hayden, supra, note 328", at 2135; P. R. Hayden, 
"Effects of GATT Compl-iance" in Forelgn Invest
ment in Canada, ed. by P. R. Hayden, J. H. Burns 
&, G. W. Kaufman (Scarborough: PrentlceHall, 
100se-1eaf edition) 2149; A. L. C. de Mestral, 
J.-G. Castel & W. C. Graham, International Busi.
ness Transactions and Economie Relations: Cases, 
Notes and Materials on the Law as it App1ies to 
Canada 5th edition (Montreal & Toronto: McGill 
Uni versi ty, Osgoode tIall Law School, Un i versi ty 
of Toronto, 1983) at IV-l22. 

3'34 Hayden, '''GATT Compliance'n, ibid., at 2149. 

335 Macdonald 1 supra, note 2&, a t 405. 
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garding exports by the new or acquired business. 336 

In these cases ~ t was a ~ondi tion of appr~val that 

...... the new or acqu~red busIness undertook not ooly to 
J 

produce for the Canadlan market, but aiso to export 

part of the products abroad. 

The Canadian Government justifIed.thls practice by 

refering to the branch plant nature of the Canadian 

economy. 337 In the eyes of the UnI ted Sta tes Govern

ment 338 , undertakings relat~og ta exports vialated 

the Code on Subsldies and Countervalling Duties 339 

. and Article XVII:1(c) of the GA'I'T.340 

336 Hayden, supra, note 322, at 2118. 

337 Ibid. 

338 Samet, supra, note 58, at 296 f. See also C. G. 
Fontheim & R. M. Gadbaw, "'Prade-Related Perfor
mance Requi rements under the GJ\TT-MTN Sys tem" 
(1982) 14 Law & Pol~cy ln lnt'l Bus. 129. 

339· Contracting Parties to the' General Agreement on 
Tariffs and Trade, Agreement on InterpretatIon 
and Applicatlon of Articles VI, XYI and XXIII of 
the General Agreement on Tari ffs and 'l'rade, in 
Basic Instruments and Selected Documents, 26th 
Supp. (Geneva, 1980) 56. The Code on Subs l dies 
and Countervailing Dutles was a result of the 
Tokyo Round of Mul ti lateral Trade Negotlatlons, 
held 'under the auspices of the General Agr'eement 
on Tar i ffs and Trade from 1973-79. For details 
see GATT Informatlon Service, GATT 30 Years t 
1947-197'7.: What It iS t What it does (Geneva, 
1979) at 3 f. 

j40 De Mestral, Castel & Graham, supra, note 333, at 
122. 
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The Code on Subsidies and Countervai ling Duties 

commits signatory governments to ensure that any use 

of subsidles by them does not harm thé trading inte-

rests of another signatory. It proVldes that no 

signatory shall grant export subsidies on products 

other than certain prlmary products. 341 The Code does 

not define what exactly an export subsidy IS, but 
1 

'certain practices listed in the Annex are considered 

to be lllustrative of export subsidl.es. 342 

Looking at these l.llustrations, one can hardly 

regard undertakings relating to exports l?rovided by 

foreign investors in Canada as e~port subsidies. 

Thougn they were lî1~certaln cases a condition of 

\ 
carrying out' a business in Canada, no measures ,were 

taken by the Canadian Government to subsidlze exports 

from Canada, i.e. to enable foreign-controlled firms 

to export products' from Canada at a price which wa,s 

lower than the comparable pr ice charg,ed for the like 

product to buyers in the Canadian market. 343 

341 Para. 14 of Ar ticle 9 of the Code 011 Subsidies and 
Countervailing- Duties. 

342 Para. 2 of Article 9 of the Code on Subsldies and 
C.2Jlntervailing Duties. 

34 3 Cp. Article XVI: 4 
Tariffs and Trade. 

of thé General Agreement on , 
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Neither could the Canadian practice be considered 

to violate Article XVII:I(c) of the General Agreement 

on Tarlffs and Trade which provides'that 

"No contracting p&rty shall prevent any enterprise 
'under its jurisdiction, from acting ln accor

dance with the prlnciples di subparagraphs (a) and 
1. 

(b) of thlS paragraph." 

Subparagraphs (a) and (b) of Article XVI:I require 

s tate or pr 1 vlleged enterpr ises to act ln a manner 

consi stent Wl th the g~ner al pr l ne l pIes of non-di s-

criminatory treatment prescribed in the Agreement for 

governmental measures affecting imports or exports by 

private traders. In particular, such enterprises have 

to make any purchase or sale "solely in accordance 

with commercial consideratlons, including price, 

quali ty, avallabili ty, marketablli ty, transportation 

and other conditlons of purchase or sale, and shall 

afford the enterprlses of the other contractlng 

parties adequate opportunlty, in accordance with 

• 
customary business practlce, to 'compete for particl-

1 

patlon in such purchases or sales." 

Since the export commi tments were a condl tion of 

~ertain investments in Canada but not a means to 

force foreign-controlled fi rms to dl s regard commer-

cial considerations, they did not violate Article 
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XVII:l(c) of the GATT. Correspondingly, the GATT 

paner
/
- found that Canada nei ther breached her obli-

gations under the Code on Subsidles and Counter-

valling Duties nor acted inconsistently with Article 

XVII:l(c) of the Ag~eement.344 

iii) International Comity a~ Fairness 

The fact that the purchase of a foreign business 

w~th as sets or a SubsIdiary in Canada was subJect ta 

review as to the Canadian interests affected has been 

called "one of the most vexing aspects JI of the 

Foreign Investment Review Act. 345 The inter ference 

with contrabts made in a foreign jurisdictlon raised 

difficult questions as to the extraterritorIal applI

cation of the Act. 346 

According to the Act, the acquisition of shares of 

a foreign company that carried on a branch business 

344 De Mestral, Castel & Graham, supra, note 333,"'a·t 
IV-122i Hayden, supra, note 328 1 at' 2135. 

345 G. C. Glover, "FIRA: Practical Ins1ghts" in 
.Current, Legal Aspects of Doing Business in Canada 

(American Bar ASSOCIation, 1976) 30 ·at 36 . 
. 

346. See, ~, .Glover, ibid.; Franck & Gudgeon, 
supra, note 16, at 134 ff; Nixon & Burns, supra, 
note 210, at 72 ff.; Case Comment, supra, note 

t-64, at 517 ,ff. 
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in Canada 347 as well as the acquisItion of shares of 

a foreign company which controlled a SUbsldiary 

incorporated in Canada 348 was reviewable if it led to 

the acquisl tion of control of the Canadlan' business 

enterprise. Thus, any take-over which Invol ved an 

ult"imate -change ln control of a Cal)adlan subsidiary 

or a Canadian branch buslness could be reviewed under 

the Act. 349 Fai l ure of the forelgn part i es to cornply 

wi th the provi s 10ns of the Forelgn loves trnent Rev iew 

Act could r!,!sul t in vesting the Canadlan subsidiary 

in a trustee for sale to Canadians. 350 

Obviously, the irnp11cat10ns of the broad 1egi5-

lative concept were immense. The Canadian Governrnent 

was put into a positlon where it could review cor-

porate reorganlzations WhlCh did not Involve any 

change in u1timate or de facto control of the Cana

dian busi ness enterpr i se. 351 'fhe Foreign lnves trnent 

Review Act became a rneans to Canadlanize the domestic 

347 Cp. the d-efinitions of Canadian buslness enter
prise and Canadian branch business ln subsec. 3 
(1) FIRA. 

348 Cp. subsec. 3 (1) and para. 3 (6) (h) FlRA. 

349 Cp. Nixon & Burns, supra, note 210, at 73 f. 

350 See ~upra, at 114. 

351 Donaldson & Jackson, supra, -note 253, at 219. 
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economy.352 Critics spoke' of "an unpreeedented ex

tension of Canadian law into fore~gn'transaetions in 

WhlCh the parties are not Canadians, are not ~n 

Canada, and are nat dealing directly W~ th Canadian 

businesses." It was argued that the extraterr 1. toriai 

appll.eatlon \/as "preel. sely the k1.nd of inter ferenee 

whieh the Canad~an government would resent were a ",1 

foreign government to attempt ta so legislate in what 

wau1d be regarded as a domestic transaction in Cana

da. ,,353 

It was suggested that the problem of the extra-

terr 1 torial applIcation of the Foreign Investment 

Review Act should be solved according to the rules of 
r 

private internat~onal law. 354 Where';'the .'\ct affected 

alien con tracts 1 the proponents of a conflicts of 

'laws solution determined whether Canadian law was the 

proper law of the contract. 355 If the proper law was 

352 Case Comment 1 supra, note 64, at 517. 

353 G1over, supra, note 345, at 36. See also Franck & 

Gudgeon, supra, note 16, at 135. 

354 Nixon & Burns, supra, note 210, at 72. 

355 In order to determine the proper 1aw of a con
tract, one first has to examine whether there is 
an express choice of the parties as to the appli
cable law. In the absence of such express choice, 
the proper law of a contr-act is the law which has 
the closest and most rea1 connection wi th the 
transaction. A contract good by the proper law 

ri 
1\ 
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Canadian, they did ,not object to the applioation of . 
the Act to the transaction. Where, however, the 

proper 1aw was not Canadian law, and the contract was 

, va1id under the law of the governing state, i t was 

suggested to upho1d the contract and to gl.ve effect 

to aIl of Its provlsons in Canada. 356 

Canadlan courts f however, ln a number of cases t 

were not of the opinion that the ForeIgn Investment 

Review Act was app1ied extraterriloriallv in C,lse of .ln 

indirect acquJ_si tion. The problem was di scussed by 

the Federal Court of Appeal ln the case of A. -G. 

Canada v. Fa11bridge Holdings Ltd. and Ce,ntral Car

tage Company.357 The case dea1t with the transfer of 

American-owned controlling shares of a Canadian 

corporation to another American-owned corporatIon. 

Mr. Justice Gibson stated: 

/' 

but void under Canadlan 1aw wIll be enforceable 
ln Canada. For deta11s see J.-G. Castel, Conflict 
of Laws: Cases, Notes and MaterIa1s, 4th edltion 
(Toronto: Butterworths, 1978) at 12-1. See a1so 
Lord Simmonds in ,Bonthyon v. Commonwealth of 
Australia [1951] A.C. 201 at 219 (House of 
Lords); Co1menares v. Imperial Life Assurance Co. 
of Cana,da (1967,) 62 D.L.R. (2d) 138 (S.C.C.), 
[1967] S.C.R. 443. 

356 Nixon & Burns, sueri, note 210, at 72 f. 

357 (1979) 7 D.L.R. 
Nixon & Burns, 
56, at 991 f. 

275 (Fed. Ct., TrIal DIV.). Cp. 
ibid., at 75; Bakken, supra, note 
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" for greate~ certainty, this injunction is no~' 
intended to, be an exercise of jurisdiction not 
provided for by the pr~nciples, laws and practice 
of private international law, and as a consequence 
it i5 hereby expressly stated that this injunction 
recognizes and acknowledges the com~ty between 
this Court and the Courts of the State of Michigan 

,and this injunct~on does not have any effect 50 as 
ta infringe the author i ty of the Courts of the 
State of Michigan, and does not have extra-terri
tor i al effect, so tha t ln respect of the Respon
dent Central Cartage Company specifical1y, this 
injunctlon i8 not intended to have, and does not 
have, any extra-territorial operation, but lnstead 
is confined to whatever jurisdlction() this Court 
may have over Central Cartage Company insofar as 
any of its activities are ~qrried on in Canada or 
have an ,impact in Canada."3~H 

In the case of A.-G. Canada v. Dow Jones and Co. 

Inc. 359 , the Federal Court of Canada had to deal with 

the question whether or not the Foreign Investment 

Review Act applied to take~overs that occured outside 

Canada and resulted in the ind~rect acqulsltion of a 

Canadian subsidiary. Dow Jones argued that the 

Foreign Investment Review Act was not intended to 

operate extraterritoria11y and could not be applled 

ta the merger of two American corporations since such 

operation constituted a violation of the principle of 

358 Quoted by Nlxon & Burns, ibid., a t 76. 

359 (1980) 113 D.L.R. (3d) 395 (Fed. Ct., Trial 
Oiv. ). As to the facts and for a detailed ana
lys1's 'of the case see Case Comment, supra, note 
64; Nixon & Burns, ibid., at >~6 ff. 
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. ~ 

international comity.360 As to the problem of extra-

terrItorial application of the Act, Mr. JustIce Grant 

commented: 

"Counsel for Dow Jones 5ubmits that acquisition of 
control by a foreign corporatIon from another 
foreign corporation which controls the Canadian 
business enterprise, i5 not an acqulsition of 
control ... [and J IS therefore not af fected by the 
legislation. Such an interpretation '.'lould thwart 
the purpose and Intent of the Act. The business 
which i5 the subject of the J.eglslation is one 
carried on in Canada and i t follows that the 
control thereof must be exerclsed withln 'this 
country no matter where the foreign corporatl.on 
acquiring it has Its situs. 

The Act does not regulate the merger of [the 
American subsidiary J Into [the newly-created 
American subsidIary]. It IS only the acquisition 
of control of the buslness carried on in· Canada 
which is subject ta the review provided by SectIon 
8 of the Act. It therefore does not seek to affect 
extra-terri torial activi tles but is enforced only 
1n relation to the Canadian busIness. The provI
sions of the Act were not applied extra-terrl
torially al though Parl1ament has power to enact 
legislatlon which wlll have such effect."36l 

Probably, the Federal Court wanted to avoid the 

examination of the issue raised by the company. The 

dicta at the end of the quotatlon, however, lndlcated 

that the Court was not prepared to prevent the extra

territorlal appllcation of the statute. 362 

360 Cp. Case Comment, Ibld., at 515. 

'" 361 A.-G. Canada v. Dow Jones and ço. , Inc. , sUEra, 
note 359, at 400 f. 

y' 

362 Case Comment, sUEra, note 64, at 515. 
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The Canadian Governments asserted jurisdiction to 

review transactions even though there was no juris-

dictional connection Wl th Canada. It was pointed out 

that the extraterritorIal application of the ForeIgn 

Investrnent Review Act was within the alien power of , . 
the British North AmerIca Act, 1867,363 and did not 

violate the principle of International cornity, sinee 

the legislation dealt only wlth the entry lnto Canada 

of aliens and alien-owned capital and did not di s-

crlminate between eligible and non-ellgible persans 

concerning thelr right to dispose of shares or assets 

held ln Canada. 364 

363 Sec. 91 (25) British North America Act, 1867. Cp. 
A. '""G. Canada v. A. -G. Alber,ta (The lnsurance 
Reference) [1916 J l A.C. 588 at 597 (privy Coun
cil>; In Re Insurance Act of Canada [1932] A.C. 
41 at 51 per Viscount Dunedin; Arnett, supra, 
note 61, at 229 ff.; ~hxon & Burns, supra, note 
210, at 65 ff. 

364 Cp. the l'et ter from the Honourable Herb Gray ta 
the Honourable Malcolm Baldr Idge, Secrêtary of 
Commer~e of the United Stàtes of America, July 8, 
1981 (reported in FIRA News Release F-174, Otta
wa, August 4, 1981): " ..• the Canadian law is not 
being appli ed extra-terrI tor ially. For the Act 

"'"applies only to:' changes of control of Canadian 
business enterprises that are subject to Canadian 
(and only Canadian) jurisdiction. l can 
confirm that it was fully intended that the Act 
would apply equally to transfers of control of 
Canadian businesses, whether such transfer were 
from a Canadian to a foreign person or from one 
foreign person to another. If that were not the 
case a very large part indeed of the Canadian 
economy would be excluded from the scope of the 
Act, and the ability of Canadians to gain and 
maintain effective control over th~ir economc 
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'l'hi s proposition, however, seemed only to he t ru(' ln 

cases where there was a change in the ownership of 

shares of a Canad ian Bubs idla ry or a change in t l tle 

to Canadian assets. In cases \vhere the transact ion 

had no real and subs tan t ial connec ti on Vil th 'Canada, 

1. e. where there was no actual trans fer 01: ownership 

of the Canadian subsidlary or a change ln tltle to 

Canadlan assets but merely a change ln the ownership 

of a -for..elgn parent, the sltuallon l'las different. 

Here, the proper law was: frequen t ly not Canadlan law 

and therefore' it appeared to be a questlon of Inter-

natIonal comity to protect the justlfied expectations 

df the contracting partIes and to consider "the need 

for certainty, predictabllt ty and un l formi ty of .J 
c 

result in commercIal dealIng~."365 The case could be 

env i ronmen t would be grea tly d Imi n i shed. Il See 
aiso Nixon ~ Burns, ibid., at 79. 

365 Nixon & Burns, Ibid., at 79 f. Cp. aiso Castel,. 
supra, note 355, at 1-8: "The relevant conflicts 
rule of the forum enables the court ta select the 
law of a particular country or jurisdlction 
applicable to that legal category or Issue with
out first having ta ascertalo how that law would 
decide the case. The )urisqictioo-seiecting 
,choice of law rul,~ makes a state or country or 
legal unit the obj~ct of the choice. It does not 
consider the contents or the applicable law. Such 
a method . . • ach leves certainty al though---rt 
does not always ach10ve justice. This ia the 
method followed by the Canadian courts. fI (em
phasls added). 

\~ 
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made that transactIons between foreign corporations 
" 

wi thout any transfer of shares in a Canadian subsi-

diary were not reviewable in law.366 

Understa'ldably, the Canadian practice met strong 

protest from the governments of those countries whose 

n<ü Ionals were af fected. In part iClll A r the Uni ted 

States questioned the legailty of the extralerri-

torial appllca\:.I~n of the Foreign Investment Revlew 

Act and considereà unilateral retallatory action. 367 
j 

Bilateral consultations were held which dld n6t 

result in slgnificant j modificatlons to the Foreign 

Investmerit Review Act but forced the Liberal Govern-

ment to reconslder its administration of the Act. 36B 

b) Violation of Canadian Domestlc Law 

Thd,l}gh the Canad lan ParI i ament had the ""~ consti tu- Î' 

tional authority to enact the Foreign Investment 

366 Nixon & Burns, ibid~, at 80. 

367 Turner, supra, 
o!' suera, note 64, 

ibl.d., at 78 f. 

note 47, 
at 518. 

at 349; Case Comment, 
See aiso ~ixon & Burns, 

366 Spence, supra, no~e 63, ~t 324 f. ~ 
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Review Act 369 , certain provisions and the application 

of the ForeIgn lnveatment Revie~ Act' also raised 

questions 
J , • 

concernlng ,J.:heir, legality· under Canadian ' 

law. 

i) Dut Y of Fairness l 

One aspect of the review procedure which always 

caused crltlclsm was 1 ts vagueness and a lack of cla-

rity. 'This vagueness was the result of thè Gov~r'n-

ment' s failure to speE out aIl of i ts economic 

pOlicies. 370 Many commentators crltlcis~d the fact 
f 

that foreign investors had no clear' 'guidance as ta 

the standard they had to meet l'n order to obtain 

approval. 371 The Canad lan Government and i ts ~gent,' 

the Foreign loves tmen t Rev 1 ew' Agency, had no re-

cognlzable 'policy which wou1d have a110wed the non

e11g ible per'son to know' beforehand where the thres-

hold of sigoi ficant benefi t lay. 
\. 

Recommendatlons to 

369 The Federal Parllamant has exclusive legislative, 
author i ty to pass legi slation on the r ights and 
duties of- a11ens: sec. 91(25) British North 
America Act, 1867. Fo~ a detailéd ana1ysis of the 

'constitutional Issues see Arnett, supra, not~ 61; 
Nixon & Burns, supra, note 210, at 61 ff. 

370 Hayden, supra, note 64, at 2112. 

371 See, ~, Arnett, Rueter & -Mendes, supra, note 
61, a t 126: Rugman. ~upra, l'lob:! 13, at 't"""3~4 • 
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the Minister or the Governor in Council were made in 

secret and, thus, it was impossible for the lnvestor 

to determlne whether the undertakings he provided 

were sufficient in the eyes of the Agency or the 

Government. 372 

In addi tion, the foreign investor would not know 

whicÎ1 tl"eatment was accorded' other forei'gn investors. 

Since the decislon-rnaking process was secret and no 

reasons wer~ given in case of dlsallowance, the 

investor frequently susp.ected "an inadequate assess-

ment or improper purpose if his investment was dis

allowed ... 373 

372 Ibid.; Case Comment, supra, note 64, at 510. S~e 

àlso Schultz, Swedlove & Swinton, supra, note 64, 
at -150, who stated in 1980: "It will be recalled 
'that tl:le criteria in the Foreign Investment 
Review Act were criticized for their generality 
and subjectivity when the Act was befora Parlia
ment. A promise was made by the minister to 
publish guidelines that would 'flesh out' the 
criteria when expe~ience had been gained wit6 th~ 
proceSs. To date, policy enunciatlon abd refine-

: ment has, at best, been tangential and incremen
tale While it would be inaccuràte to,argue that a 

,policy vacuum has developed there are the 
statutory crIteria, after aIl - it is accurate to 
argue' that there has been very limi ted , develop
ment of forei9n investment policy to guide the 
review process in the past ~lX years." 

373 Arnett, Rueter & ~endes, ibid., at 127. 

, 
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What made the' s1tuation of the foreign investor 

even more difficult was the fact that he had to 

negotlate with the' Agency which had no declsion-

making powers. Agency officlais had no authorlty to 

bind the Governor ln Counci1. 374 'fhus, it was said 

that the non-eilgible person was in the positIon "of 

extending an open of fer to a hidden offeree who does 

not oisclo$e his posltion. ln o'ther words, the 

foreign investor [was] 'shadow boxlng'. "375 

Not sur'prislngly, Canadian critics statcd that/fhe 

review procedure con talned arbl t r ary and unfal r 

e1ements. They considered lt to be violative" of the 

obligatlon to accord procedurai fÇl.irness to forel'gn 

,investors who had flied a nctice. 376 This opinion was 

based on a number of cases dec lded by the Supreme 

Court of Canada. These decl sions have relnoved the 

need to characterize an adm,lnistratlve ~unction as 

judiciai or quasi-judicial before the dut Y of ~roce-

duraI fai rness ar i ses., In Nicholson v. Ha Idiman-

374 Cp. the wording of subsection 7 0) FIRA: "There 
is hereby estab1i shed an agency, to be known as 
the Foreign Investment Review Agency, ,to advi se 
and assist the Mi ni ster in connect ion wi th the 
administration of this Act." (emphasis added). 

375 Arnett, Rueter & Mendes, supra, note 61, at 126. 
\ 

376 Ibid., at 131. 

t- , 
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Norfolk Regional Board of Commissioners of POlice377 , 

Laskin C.J.C., in delivering the opinion of the 

majority of the Supreme Court, pOlnted out that 

"the classification of statutory functions as 
judicial, quasi-judicial or administrative is 
often very difficult, to say the leasti and to 
endow sorne wi th procedural protection while °deny
ing' others any at all would work injustice when 
the results of statutory decisions raise the same 
serious consequences for those adversely affected, 
regard1ess of the classlf icatio'n of the function 
in question. "378 

In the case of Martineau v. Matsqui Institution 

Disciplinary Board (No. 2)379, Pigeon J. conflrmed 
<:",':1 

q that l d f a genera ut Y 0 fairness exists even in the 

exercise of an administrative or executlve function. 

Based on these decisions, it was argued that lhe 

Governor in Council and the Minister responsible for 

the administration of the Act had a dut Y to accord 

foreign investors fair treatment. 380 

Since the dut y of fairness has to be accorded to 

any person whose rights, inte~ests, property, privi-

377 [19791 1 S.C.R. 311, (1978) 88 D.L.R. (3d) 671. 

378 Ibid., at 325 (S.C.R.), 681 (D.L.R.). 

379 [1980] 1 S.C.R. 602, (1979) 106 D.L.R. (3d) 3'85. 

380 Arnett, Rueter & Mendes, supra, note 61, at 126. 
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1eges, or li~rties are affected by a decision of a 

public body 381, it did not matter that foreign inves-

tors were not Canadian citizens. Though aliens have 

no right to invest in Canada 382 f. they have ta be 

treated fairly after they flled a notice with the 

Agency.383 

The scope of the dut y ta act fairly depend~ on the 

nature of the procedure and the consequences which 

this procedure may have on persans affected by {t. 384 

The fundamental rule is that if a perso~ is adversely 

af fectad by the procedure, "he shou Id be told the 

case made against him and be afforded a fa'ir oppor-

tunity of answering it. 11385 Thus, It was argued that 

381 Dickson J. in his concurring -judgernent in Mar
tineau v. Matsqui Institution Disciplinary Bo~ 
sQ.pra, note 379, at 622 f. (S.C.R.), 405 
(D.L.R.). 

382 A.-G. Canada v. Cain [19061 A.C. 542 at 546 
(Privy Council).' 

383 For a more thorough discussion of the issue see 
Arnet t" Rueter & Mendes, supra 1 note 61, at 
133 ff. 

384 Cp. A.-G. Cananda v. Inuit Tapirisat of Canada 'et 
al. [1980] 2 S.C.~. 735 at 747 f., (1980) 115 
D.L.R. (3d) 1 at 10 f., refering ta thé English 
decision of Selvarajan v. Race Relations Board 
[1976] 1 AlI E.R. 12 at 19. 

385 Lord Denning M.R. in Selvarajan v. Race Relation's 
Board, ibid., at 19. 
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the Mi ni ster had at -Ieast to accord a foreign in-

vestor 

to know the case he has to meet and 
an opportunity of meeting it. This 
at Ieast that he must be told the 

the concerns agalnst his applicatIon 
the nature of any interventions.against 

"the right 
afford him 
wouid mean 
nature of 
including 
him. ,,386 

S,imiIarIy, the Canadlan Bar Association urged the 

Canadian Government 

"to regularly issue guidelines on an industry 
sector basis to indicate the manner in which the 
government is interpreting the significant penefit 
criteria in light of changing condrtions and 
government policy."387 

The organization added that 

"[tJhe confidential requirements of the Act should 
have the effect of eliminating a third party 
intervention-in the review process. It should only 
be allowed within a reguaitory framework which 
gives the applicant the intervenors submlssion and 
a chance to respond. Any practice short of this 
standard of fends the rules of natural justice. n'388 

The Liberal Government did not, however, introduce 

a~x ,major changes to the review procedure, leave 

386 Arnett, Rueter & Mendes, supra, note 61, at 135. 
See aiso Spence, supra, note 63, at 327 ff. 

387 Canadian Bar Association, Commi ttee on Foreign 
Investment Review, Brief to the Honourable Herb 
Gray, Minister of Industry( Trade and, Commerce on 
trie Foreign Investment Revlew Act - High1igths of 
Recommendations (Ottawa: Canadian Bar Associa
tion, 1981) at 2. 

388 Ibid., at 7. 
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a10ne show any di spos i t ion ta accede ta demands for 

the suspension or repea1 of the ForeIgn Investment 

Revjew Act. 389 with respect ta the proposai to issue 

gUldelines on an industry sector bi'iSIS which would 

have indicated the manner in which the Government was 

. interpreting the signiflcant benefit criteria, the 

Honourab1e Herb Gray, then the Mi n i s ter reponsi ble 

for the adminlstration of the Act, stated: 

"There may be sorne merlt in the ... suggestion for 
the i ssuance of 1 guidel i nes on a regular indus try 
sector basls to indicate the manner in which the 
cabinet or Review Agency is interpretlng the 
significant beneflt criterla ln the light of 
cha ng i ng economic condi tions and government) 
palicy.' But it appears to reflect an over simpli
fied view of the econorny and of the assessment 
process itself. Sector guidelines could not pos
sibly deal with aIl of the many variables that 
come into pray as between different proposals, 
even wi thin the same industry sector, e. g., the 
state of business that is being acquired, the 
impact on competltion, the impact on technological 
advancement etc.,,390 

Apparently, the Liberal Government considered i t 

to be impossible to spell out aIl of its econom,.ic 

pollcie,s. The breach of the dut y to treat foreign 

investors fairly remained. 

389 For detaiis see Spence, supra, note 63, at 323. 

390 Letter from the Honourable Herb Gray ta Mr. Paul 
Fraser, President of the Canadian Bar Associa
tian, March 2, 1982 (repor ted in FIRA News Re-
1ease, F-13, Ottawa, March 2, 1982, at 9). 
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ii) Ultra Vires Doctrine 

The exercise of the discretion to allow or dis-

allow an investment proposaI was also examined. Under 

Canadian adminIstrative law, aIl administrative, 

executive or legislative bodies to whom Parliament 

has delegated !ts powers must act strlctly wlthln 

their statutory jurisdlctlon. 391 None of these bodIes 

may take into account irreJ:evant evidence- or exceed 

the scope of hlS delegated powers. 392 It was sub-

mitted that the Minister and the Governor in Council 

frequent1y took lnto account irrelevant evidence and 

were therefore acting ultra vires. 393 

This opinion was baséd on certain provisions of 

the Fo~eign Investment Review Act. First, subsection 

2(1) stated that the effect of foreign investment "on 

the ability of Canadians to n'Iaintain effective con-

trol over their economic environment" was a matter of 

national concern (emphasis added).394 In addition, 

391 For details see Arnett, Rueter & Mendes, supra, 
note 61, at 136. 

392 Ibid. 

393 lbid., at 136. 

394 Ibid., at ~ Il it is absolutely clear that 
concern about control over the 'economic environ-
ment 1 was at the heart of the deci sion to enact ,/ 
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the factors of assessment mentioned in subsection 

2 (2) of the Fore1.gn Investrnent Review Act were aIl 

econom1.c. 395 Despite its breadth and vagueness, sub-

sectlon 2(2) made it quite clear that Parliament did 

not intend to glve the Minister and the Governor in 

Councli authorlty to take into account virtually 

anything, lncludlng social or cultural policies. 

Accord1.ngly, the Mlnlster and the Governor in Coun-

cil, ln eXerC1S1.ng their discretlon, had to base 

their declsion on consideration~ of an economlC 

nature, not on irrelevant policy conslderations such 
l 

as the impact of the Investment on Canadlan social or 

cultural life. 396 

Final1y, cri tics of the review procedure under the 

Fore1.gn Investment Review Act suggested that the 

takl ng into account of a pr i vate lOtervention was 

also ultra vîres. Accord1.ng to the wordlng of section 

9 of the Act, the Minister had to base hlS recommen-

dation on the information contained ln the notice of 

the foreign investor, on information submitted by any 

the Act." 

395 Even para. 2(2)(e), which included the "catch-aIl 
phrase" (cp. supra, at 88, note 226) only.refersd 
to national industrial and economic po1icies. 

396 Arnett, Rueter & Mendes, supra, note 61, at 139. 
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~arty to the proposed or actua1 inve~tment, on 
.t 

'written undertakings given by a party to the invest-

ment, and on represesentations submitted by ,a pro-

vines that was affected by, the investment. Consul-

tations with a third party required the authorisation 

of the part ies ta the inves tment. 397 Thus, i t was 

argued that the Governor in Cauneil and the Minister 

were acting outside their discretlon in baslng their 
'k 

decision on the consideratIon of an intervenor repre-

senta t ion si nee in th i s case "the gaver nmen t 'were 

us i ng the Act to pur sue in r ri VJ te wi th a select few 

sorne undisclosed industrial, economie or political 

strategy".398 

Despite the criticism, the Fo~eign In~estment 

Review Agenèy in general was not prepared to disclose 

to the Investor the fact that an intervention had 

been made, leave alone the substance of any allega

tion against the actual or proposed investment. 399 

397 Paragraph Il (3) (b) FIRA. 

398 Arnett, Rueter & Mendes" supra, note 61, at 140. 
See aiso Spence, supra, note 63, at 328. 

399 Spence, ibid. 
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Chapter 5: The ~nvestment Canada Act 

1. Background 

The Investment Canada Act was a legislative 

response to growing concern that foreign investors 

might lnvest elsewhere than in Canada. Though it was 

impossible to quaritlfy the 105s of deslrab1e invest-

ment due to the mere existence of the Foreign Invest-

ment Revi ew Act, l t i's pOSSI bly fal r to say that a t 

thé time the Foreign Investment ReVlew Aet was in 

'operation many foreign investors turned thei r backs 

on Ca~ada and capital that otherwise would have been 

invested here was led to sorne other country.400 

Probably more important was the reaction of the 

Uni ted States. Sinee the Uni ted States are Canada' s 

primary source of investment and the major trading 

400 One can form an idea of the neg a t ive impac t 
which the ForeIgn Investment Review Act had on 
the perception of Canada as a host country for 
foreign investment when 100king at the 1983 
survey of European Management Forum. In this 
survey, Canada was ranked last (out of 28 
countries) in welcoming foreign investment for 
the fourth consecutIve year. Cp. W. B. Rose, 
"Foreign Investment in Canada: The New Invest
ment Canada Act" (1986) 20 Int'l Lawyer 19 at 
21, note 14. 
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partner, her reaction could hardly be ignored. 40l 

'l'hreats of retr ibuti ve actions by the Uni ted States 

Government against Canada, trade protect1.onist 1.n1-

tiatIves in Congress or "Buy Amer Ican Il legis-

lation 402 , were of serious import. 402a 

In VI ew of the nega ti ve impact any such measure 

would have had on the Canadian economy f the Liberal 

Government already had made a number of changes to 

401 Canada, with one-tenth of the populatIon of the 
European Communlty, buys as much from the 
Uni ted States of America as the EC countries 

402 

__ ço!!lbt.!l~..d ~_C_él)lÇlqa __ .r~_cs;dy.-e,s _ aImos t -one quarter 0 f 
Amer ican exports and provides for almost one
fifth of American imports. The bilateral trade 
has an annual value of more than $ 100 billion. 
Cp. R. E. Lutz, "ThIS Issue Il (1986) 20 
Int'l Lawyer xxi. 

Macdonald, supra, note 28, at 386; 
supra, note 20, at 149 f. See also 
37 f. 

Albrecht, 
supra, at 

402 a Wlth respect to the National Energy program, 
Olms te ad , Krauland & Orent'llcher have stated: 
"[Tlhe Government\s desire to encourage Cana
dian participation in the oil and gas lndustry 
should not be subject to critlcism. The means 
to further this goal, however, cannot be dis
criminatory or unfairly retroactive. In a world 
of dlverse national objectives, where normative 
judgements regarding those objectives are not 
universial, the need to protect against unfair 
and illegal methods is critical. It is the role 
of international law to ensure that diverse 
national objectives are not sought or obtained 
at the expense of fairness or justice." Cp. 
supra, note 315, at 466~ Similarly, it could be 
argued that the Foreign Investment Review Act 
was a discriminatory means to increase Canadian 
participation in the cCanadian economy. The 
Investment Canada Act attempts to restore the 

/ "-'tradi tional Canadian respect for the rule of 
~ law in international economic relations. 

, 
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1984. It received seconcr reading in January, 1985, 

and was passed on Junê 6, 1985. It entered into force 

on Ju1y l, 1985. 408 ' 

2. The Objectives of the ·Act and the Underlxing 

P01icy Consider~tions 

While the "ForeIgn Investment Revlew Act was a 

l' 
means ta support the "Cal'!adianlzation" of th(~ economy 

by moni tor l.ng new forélgn investments in Cdnada 409, 

the Investment Canada Act attempts to encourage 
, 

investment in Canada by both Canadlans and non-Cana-

dians that contrlbutes to economlC growth and employ

ment opportuni ties. 410 Thè new Act stiH ts from the 
. 

assump~l.on that Canadlan and, ln most cas~s, forelgn 

investment is beneflcial to Canada. 411 Convinced that 

Il investment mcans jobs .. 412, the Progressl ve Conser-

vative Government of Prime Mlnlster Brian Mulroney 

408 §upra, 28 f. 

409 Donaldsgn, supra, note 49, at 465. 

410 Cp. sec. 2 ICA. 

411 The Act attempts to encourage ,investmen.t by both 
Canadians and non-Canadians and its application 
15 therefore not 1imited' to foreign investment. 
Cp., ~, Coté, supra, note 8, at 279; G10ver. 
New & Lacourcière, supra, no~e 13, at 84. 

412 Sinclalr Stevens, then Ipdustry Minlster of 
Canada, quoted in Investment Canada, News ~-
1ease, December 7, 1984, at 1. 
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the administratIon of the Foreign Investment Review 

_ Act'. The review process was stream l i ned and gi ven a 
• 1 
lower profile. tP 3 'rhe .cecess 10n also induced the 

" 
LIbera l Governrnent to increase the rate of appro

. vals. 404 "The ~rogressive Conservativ0 Party and many 
. , 

of the prov 1 ncèS, however, dld I-l0t conslder thi s to 

be sufflcient to attract rnuch-needed, foreign capi

tal. 40 ~ 'rhey argued tha t the adminl strat l ve changes 

dia' not' a11eviate the concern of foreign Investors 

that t'he more restrictlve and arbitrary practice 

could return~ Accordingly, they recommended a funda

mental change 1n the Canadian law. 406 

In September 1984, when Canada saw a change of go-

vernrnen t, the refot"m of Canada' s foreign i nves tment 

review law was the flrst major project of the new 

Government. 407 Bill C-15, the Investment Canada bill, 

i.-!as introduced in, the Housc' of Cbmmons in December, 

403 ; As t,o the short fort'I of notice see supra, at 
108. 

404 Supra, at 27. 

4 0 5 Cp. su pra, a t 82 6 f f . 

406 

407 

Rose, supra, note 400, at 22. 

One day after being appolnted to the cabinet, 
Finance Minister Michael Wilson stated that 
"something will be done abou't FIRA as soon as 
possible". Cp. P. R. Hayden, "What's Ahead for 
FIRA?" i ân Foreign Invest;.ment in Canada, ed. by 
P. R. Hayden, J. H. Burns & G. W. Kaufman 
(Scarborough: Prentice-Ha11, loose-leaf edi
tlo,.n) at 2169. 

, .- ..... ' .... '"-_ ._.._.___Uf 42F 
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considers the encouragement of investment in Canada a 

major element of its economic policy. To ensure that 

the assumption of benefit is justifIed, the Act 

provüies for the reVlew of large foreign inyestments 

that can have an impact on thè development of the 

Canadian econowy.41J 

A new agency, Investmen t Canada, has replaced the 

Foreign Investment Review Agency. Since promoters of 

foreign investment argued that the ForeIgn Inyestment 

Review Agency's very existence deterred foreign 
,1 ... ~ .... ~ 1. 

capItal inveslment, both the name and the mandate of 

the Forei':Jn Investment ReVIèw Agency were ch .. 'lnged. 

Followin9 the tabling of the Investment Canada Act, 

Sinclair Stevens, the then Industry Minister of 

Canada, sajd: 

"Perceptions play a vi tal role 'in the wor Id of 
investment. The words and ac~ions of a government 
can tip the delicate balance underlying . a 
country's reputation as a place to invest. That is 
why i t is 50 important to change the name and 
mandate of FIRA. FJRA hàs sent negative signaIs ta 
domestic and foreign investors, leading them ta 
think that Canada l s ambi valen t, if not hosti le, 
to .,oon-Canadian investment. 'l'he Investment Canada 
Bill is a major step in changlng those percep
tions. We are saying to Canadians and the world 

413 Cp. sec. 2 ICA: "Recognizing that increased 
capi ta land teChnology would benefi t Canada, the 
purpose of this Act is to encourage investment in 
Canada by Canadians and non-Canadians that con
tr Ibutes ta economlC growth and employment oppor
tunities and ta provide for the reVlew of 6ign1-
ficant 10vestment in Canada by non-Canadians' in 
arder ta ensure such benef1t ta Canada." 



-------,-.----------~~----- ~----

• 4 

. 
\ 

ICA:. Objectives 154 

that We want to encourage as much investment as 
possible' to stimulate trade and industrial deve
lopment,\to improve our international competitive-, 
ness and~ rekindle the entrepreneu~ial spirit in' 
Canada.' 'rhe InvestmEmt Canada Bill is one measure 
among many this Government intends to take to 
disman tIc nèedless barr 1. ers to enterpr ise in th1.S 
country. ,,414 

,) 

In auturnn 1985, a global campaign was started to 

attract foreign capital. 415 The Progressive Conserva-

ti ve Government is' convi nced tha t the new approach 

wi.Ll help to improve Canada' seconom~tuatlOn. tn 

the words of Sinclair Stevel)s: 

414 

415 

\ 

416 

"Investmenl: Canada, wi th l'ts new manda te and a new 
appr<ùach, \nll help pull Canada out of its defen
sive shell and will reinvigorate this country W1. th 
a flow of goods, capi tal, technology and ideas. l t 
i s a positive, forward-looking poUcy. We believe 
that i t i8 time for us to build bridges, not 
hatr Lers ... 416 

Statement by the Honourable Sinclair Stevens Fol
lowing tht!~ Tabling of the loves tment -Canada Bi Il; 
in Statements and Speeches, èd. by Investment 
Canada (Ottawa, Decemb8r 7, 1984) at 1. His 
opinion was shared by the Canàdian Chamber ot 
Commerce which had urged the new Government to 
change the name and the mandate of the Foreign 
lnvestment Review Agency 50 as to signal that the 
Agency encourages inves tment rather then con~ 
trol1ing it-__ Cp. Hayden, supra, note 407, at 
2169. 

Cowan, supra, note 12, at A-Il; Rose, supra, note 
40C) 1 a t 23. As to the response ta the campaign in 
the Federal Republic of Germany see "Kanada setzt 
auf pr 1. vatkapi ta1" Frankfurter Allgemeine Zei tung 
(June 12, 1985) 13. 

Statement by the Honourab1e Sl.nclair Stevens fol
lowing the tabling of the Investment Canada Bill, 
in Statements and speeches, ed. by Investment 
Canada <Ottawa, Decembel' 7, 1984) at 2 .. 

l " 
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Both the objectives and the uhderlying policy 

consideratl.ons are, to a large extent, contrary to 

the earlier approach toward forelg~ Capl ta1 invest

ment in Canada. 417 In the following, the lnfluence of 

the new attitude on the 1aw of forelgn investment 

review in Canada wi 11 be exami ned. 

3. The Regu1atory Scheme of the Act 

a) Overview 

The administratlof1 of the Investment Canada Act is 

tl1e resp0!1sibi1i ty of a member of the Canadian 

Government designatE~d by the Governor ln Counci 1. 418 

c'urrently, this is the Minister of Regional InduJ,

trial Expanslon '(the Mlnister).419 The duties of the 

Minl ster are 

- to encourage busl.ness investment by such means 

'and in such manner as' he deems, appropr late; 

- to assl.st Canadian buslness to exploit oppor-

, 
417 Rose, supra, note 400, at 22. 

418 Sec. 3 ICA. 
( 

419 Rose, Isupra, note 40C, at 22. 

c_ 
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tuni t ies for investment and technological ad-

vancementi 

- to carry out research and ana1ysis re1ating to 

domestic and international investment; 

to provide investment information services and 

other investment services to facilitate economic 

growth in Canada; 

- to assist in the development of industrla1 and 

economic policles that affect investment in 

Canada; 

to ensure that the not lf ica t ion and rev i ew of 

inves tment by non-Canadians are car r ied ou t 1 n 

accordance with the provisions of the Act; 

- ta perform aIl other duties required by the Act 

ta be performed by the Minlster. 420 

In exercising his powers and performing his dutiès 

under the Act, the Minister can use the services and 

facilities of other departments, branches or agencies 

of the Canadian Government. He may a1so, wi th the 

approval of the Governor in council, enter into 

agreements with the provinces for the purposes of the 

Act. Finally, he ma y consult with, and organize 

conferences of, representatives of industry and 

420 Subsec. 5 (1) ICA. 

( 

,.-
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labour, provi nc ial and local author i t ies and other 

interested persons. 42l 

The Minister is also responsible for the manage-

,ment and direction of Investment Canada, the new 

agency established under the Act. 422 Investment 

Canada has to advise and assist the Minister in exer-

CiSlpg his powers and performing his duties under the 

Act. 423 In particular, the new agency has ta en

courage and facllitate investment in Canada. 424 

Under the Act, l nvestments by non-Canadi a ns fa 11 

under one of three categorles: 

- investments that are exempted Erom both noti-

fication and review; 

- investments that are exempted Erom r,evlew but 

require notification; 

- investments that are subject to review. 

421 Cp. Subs ec. 5 (2) ICA. 

422 Sec. 4 ICA. 

423 Sec. 6 ICA. 

424 lnves.tment Canada, "H ighlights loves tment Canada 
Act", in News Rel ease (Ot tawa, December 7, 1984) 
at 4. 

i 
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Wi th respect to reviewable inves tments, the cri-

terion for approval under the new Act differs from 

the cr i ter ion establ ished by the Foreign Investment 

Review Act in t.:hat a new investment, instead" of 

having to be of signi f icant benef i t to Canada, wi Il 

be allowed if it is like1y to be of net benefit ta 

Canada. 425 Although the wording indicates that the 

test is more lenlent than the signif icant benef lt 

test required under the Forelgn Investment Review 

Act, the factors to be taken into account have not 

changed materially.426 It is the Minister, not the 

Canadian Cabinet, who decides whether or not the 

standard of net benefit is met. 427 

b) Non-Canadian 

On1y investments by non-Canadians require noti f i-

catlon or are. subjec t'\ to rrv~ew under the Investrnent 

Canada ACt. 428 The Act defines alnon-canadian to be 

\ .. , 

425 Sec. 21 ICA. 

426 Cp. sec. 20 ICA with subsec l 2 
/ 

( 2 ) FIRA. 

427 Cp. subsec. 21 ( l ) ICA. ( 
428 Cp. sec. 11; 14 ICA. 

) 
) 

/ 
/ 

( 
\ 

\ 
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an .. indi vidua1, a governmen t or an agency thereof or 

an entity that is n0t Canadian".429 

An individua1 is considered to be Canadian if he 

is either a Canadian cItizen or a permanent resident 
-~ ,'. 

wi thin the mean i ng of the Immig ra t ion Act, 1976 who 

has been ordinarily resident in Canada for not more 

than one year after the time at WhlCh he first became 

e1igible to app1y for Canadian cltizenship.430 'fhe 

requirement of ordlnary residence ln Canada, WhlCh 

was contained ln the. Foreign Investment Revlew Act., 

has been abolished. 

With respect to entities 431 , they are consldered 

to be Canadian if they are Canadian-contro1] ed. 432 

SectIon 26- contains a serIes of rules wh lr::;h a1low ta 

determine the Canadian status DE an entity. Where one 

Canadian or two or more members of a vot ing 9 raup4 33 

429 Sec. 3 ICA. 

430 Sec. 3 ICA. 

431 Entity means a corporation, a partnership, a 
trust or a joint venture. Cp. sec. 3 ICA. 

432 Sec. 3 ICA. 

433 Voting group means two or more pE'rsons' who are 
associated wi th respect to the exerc i se of r ights 
attached to voting interests in an entity by 
contract, business arrangement, personal rela
tionshlp, common conlrol in fact through the 

,,, ...... , 
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who are Canadians own a majority of the voting inte

rests 434 of an entity, this enti ty is Canadian-con

trolled.435 Correspondingly, where one non-Canadlan 

or two or more members of a voting group who are non-

Canadians own a major i ty of the voting interests of 

an entity, this entity is not a Canadian-controlled 

enti ty. 43!5 Where ·two persons own equally all of the 

votl ng shares 437 of a corpor a tion and one of t hem i s 

ownership of v,oting interests, or ott)erw~se, in 
such a manner that they would orêllnarily be 
expected to act together on a contïnuing basis 
w i th respect to the exerc i se of those r ights. Cp. 
sec. 3 ICA. 

434 Voting interest, with respect to a corporation 
w i th share capital, means a vot ing share. Wi th 
respec t to a corporation wi thout share capi tal f 

the term means an ownership interest in the 
assets of the corporation that entitles the owner 
to rights slmilar tQ those enjoyed by the owner 
of voting shares. With respect to a partnership, 
trust or joint venture, voting interest means an 
ownership interest in the assets of the partner
ship, trust or joint venture, that entitles the 
owner to recei ve a share of the prof i ts and to 
share in the assets on dissolution. Cp. sec. 3 
ICA. 

435 Para. 26 (l) (a) ICA. 

4 3 6 Par a . 26' (1) ( b ) ICA. 

437 Voting share means a share in the capital of a 
corporation to which is attached a voting right 
ordinarily exercisable at meetings of sharehol
ders ,of the corporation an to which' is ordinarily 
a t tached a r ight to rece i ve a share of the pro
fi ts, or to share in the assets of the corpora
tion on dissolution, or both. Cp. sec. 3 ICA . 
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a non-Canadlan, the corporatlon is not a Canadian

controlled entity for the purposes of the Act. 438 

In case these rules do not apply and a majority of 

the votlng interests of an entity are owned by Cana

dians and it can be establlshed that the cntity 18 

not controlled in fact through the ownershlp of l ts 

votlng interests by one non-Canadian or by a votlng 

group ln which a member or members who arc non-Ca na

dians own at least flfty percent of thosc votlng 

interests of the entlty owned by the voting group, 

the entlty lS considered to be Canadlan-control

led. 439 

If none of these rules applies and less than a 

majorlty of the votlng interests of ,an entlty are 

owned by Canadlans, that entity 18 presumed not to be 

a Canadlan-controlled entlty unlcss It cao be esta

blished that the entlty is controlled in fact through 

th0.ownership of Its voting interests by one Canadlan 

or by a votlng group ln which a member or members who 

are Canadj an own a major i ty of the voling Intcres ts 

438 Subsec. 26 (6) ICA. 

439 Para. 26 (1) (c) ICA. 

= • •• ~ tA;; a;;:aGQ -
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of the entity owned by the voting group.440 Alterna-

tively, where the entity is a corporation or limited 

partllership, it has to be shown that the entity 1S 

not in tact controlled throug"h the ownership of i ts 

voting interests and that two-thirds of the members 

of 1 ts board of dl rectors or, in case of a limi ted 

partnership, two-thirds of Hs general partners, are 

Canadians. 441 

In case a trust is not control~ed in fact through 

the ownership of lLs voting int~rests, subsection 26 

(1) does not apply and the trust 15 a Canadian-

control1ed entity lf two-thirds of its trustees are 

Canadians. 442 

With respect to a publicly traded corporation 

incorporated in Canada, this corporation is deemed to 

be a Canadian for the purpose of subsection 14 (1) of 

the Act 4 43 (if the lOves tment i s not in a spec if ic 

type of business activi ty related to Canada' s cul-

440 Subpara. 26 (1) ,,(d) (i) ICA. 

441 Subpara. 26 (1) (d) (ii) ICA. 

442 Subse~. 26 (2) ICA. 

443 The presumption does not apply where the Minister 
has to deterrnine whether or not notlfication 15 

requi~~d. Cp. Rose, supra, note 400, at 25. 
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tural heritage or national identity) where the Minis-

ter can be satisfied that 

/ 

the major i ty of the vot l ng shares are owned by 

Canadlans, 

four-fifth of the members of the board of direc-

tors are Canadian citizens ordinarily resident 

in Canada, 

- the chief execu t l ve of f icer and three of the 

four hlghest-paid officers are Canadian cltizens. 

ordinarlly resldent in Canada, 

- the prInclpal place of busIness is ln Canada, 

- the board of directors supervises the management 

of the corporatlon's business and affalrs on an 

autonomous basis wlthout direction from any , 

shareholders other than through the normal 

exercise of voting interests at meetings of its 

sh~reholders, and 

- the circumstances Just mentioned have existed 

for at least~Dne year immediately preceding the 

submission of the information by the corporation 

to Investment Canada. 444 

A publicly traded corporation which i5 deemed a 

Canadian according to the rules just mentioned will 

4 44 Cp. su b s ec . 26 (3) ICA • 

. ' (' 
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be a Canadian for two years, provided that the rnate-

rial facts upon which the Minlster based the presump

tian remain unchanged. 445 

In order to determlne whether or not an entity is 

Canadian-controlfed, the Investment Canada Act con-
, ' 1 

tains ancillary rules. First, where voting lnterests 

in an entity are owned by a partnership, trust, or 

joint venture, these voting interests are deemed to 

be owned by the/p~~tners, beneficlar les or members of 

the joint venture in the same proportion as their 

respective ownership interests in the assets of the 

partnership, trust or joint venlure. 446 In addi t ion, 

the voting shares of a corporation that are issued ta 

bearer are deé~ed to be owned by non-Canadians unless 

the contrary can be established. 447 

445 Subsec. 26 (5) ICA. 

446 Subsec. 27 (a) ICA. This rule prevents the un
equal treatment afforded partnerships and joint 
ventures under the Fot~ign Investment Review Act. 
Subsec. 8 (l) and 8 (2) FIRA required every non
eligible person and every group of persons a,ny 
mernber of which was a non-eligible person ta give 
notice of an actual or proposed investrnent ta the 
Agency. Cp. supra, at 80. Thus, any investment of 
a partnership or a joint;. venture was reviewable 
if any partner or member of the joint venture was 
a non-eligible person, regardless of 'the si Z'e of 
the non-elig ible person' s interest in the part
nership or joint venture. Cp. Rose 1 supra, note 
400, at 27. 

447 Subsec. 27 (c) ICA. 

1 _ 1 , , ., 
, , 1 
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Fina11y, the Act provides for the case that voting 

interests of an entlty are held by IndIvlduals each 

of whom owns not more than one pr":rccn t 0 f the total 

number of votlng Interests of th0 enti.ty. ln this 

case, the Minister shall, 1n the absence of eVl,denCl~ 

to the contrary, accept that the voting Interests are 

owned by Canadians upon recelpt of a slgned st~tement 

from a~person authorized by the entlty that lndicates 
~ 

that accord l ng to the ["ecords of the ,_'n II t YI thf> 

Individuals who hold the Interests have addresses in 

Canada, and that the persen purportlng the statement 

has no knowledge to bel18ve that the voting intcrests 

are held by non-Canadians. 448 

Compared with the de:inlt~on of non-ellglb1e 

person in subsectlon 3 (1) of t he ForeIgn Investment 

Review Act 449 , the to determlne the seatus of 

\ -"-
en ti tles \ ar..é lclearer and mueh , , J'-

factor to ~~ejermine whether an 
/ 

easier to apply: The 

or not an entlty i8 

448 Subsec. 27 (d) ICA. See aiso Rose, supra, note 
400, at 26. 

449 The definition provlded that a corporation that 
was controlled in any manner that resulted in 
control in fact, wh'ether through the ownership of 
shares or through a tru~/, a contract, the owner
Shlp of shares of any other corporatIon or other
wise, was a non-eligible person. ('p .. sUQE.~, at 
82 f. 

( 
C Ci!,2$ 



• 

1 

• 

ICA: Net Benefit 166 

Canadian is the ownership of its voting interests. --
The existence of any contract which might pro\{ide to 

a non-Canadian the power to influence the conduct of 

an en.ti ty does not affect the determination of Cana-

dian status. 45 0- -

c) Net Benef i t 

A ma :tor problem for foreign inves tors under the 

Foreign Investment Review Act was to de.t..ermine be-

forehand whether a proposed or actual investment 

would meet the significant benefit test. The broad 
~ 

standard of signi f icant benef i t resul t~ in great 

uncertainty on part of foreign investors.)51 

\ 

Under the Investmen~ Canada Act, t)e new standard 

for a110wance of a reviewab1e investment lS net 

benefit to Canada. The non-Canadian investor must 

satisfy the Minister that his invest.ment' is likely to 

be of net benefit to Canada. 452 Yet, 1ike the Foreign 

450 Cp. Rose, s,upra, note 400, at ~6 f. Thua, the 
Minister and Investment Canada do not have in
fini te regression in the search for real control 
under the new statute. 

451 For det~i1s see supra, at 86 ff • 

45-2 Subsec." 21 (1) ICA. 

, ' 
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Inves-tment Review Act, the Investment Canada Act does 
~ 

not lay down what exactly consti tutes net benef i t to 
• 

Canada. 453 The factors to be taken into account, 

which are very simi1ar to the factors enumerated in 

subsection 2 (2) of the Foreign Investment Review 

Act 454 , are 

"(a) the effect of the investment on the 1evel and 
nature of economic activity i.n Canada, inc1u
ding, without limiting the generality of the 
foregoing, the ef~ct on employment, on 

- resource processlng, on the utilization of 
parts, components and uservices produced in 
Canada and on exports from Canada: 

(b) the degree and significance of participation 
by Canadians in the Canadian business and in 
any industry or indl!str les in Canada of which 
the Canadian business or' new Cànadian busi
ness forms or would form a parti 

(c) the effect of the investment on productivity, 
industrial efficiency, techno1ogical develop
ment, product innovation 'and product variety 
in Canada; 

(d) the effect of the investment' on competition 
wi thin any industry or industr ies in Canada i 

(e) the' compatability of the investment with 
national industria1, economic ând cultural 

~J" 1 

pol!_çies, taking into consideration indus-
trial, econom: c and cultural policy objec
tives .enunciated by the government or legis
lature of any province 1ikely to be signif i
cantly affected by the investment; and 

(f) the contribution of the inves tment to Cana
da' s ab! li ty to compete in world markets." 455 

453 Rose, supra, note 400, at 41. 

454 Cp. supra, at 87. 

455 Sec. 20 ICA • 

.. 
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Simi1ar to the situatïon under the Foreign Invest

ment Review Act, foreign investors do not know what 
. 

weight Ls 9iven each of these factors. Although it 

appears fr,Qm -the ~ording that net benefit is a less 

onerous crite,{op than ~ignificant benefit, the 

catalogue has been extended 50 as to allow the Minis-

ter to take into account Canada's international 

competitiveness and the compatibility of the invest

ment with national and provincial cultural policies. 

It i.s understood that this was also done by the 

Governor' in Council under the Foreign Investment 

Review Act. Yet, thlS practice appeared to be ultra 

vires under the former Act, since the factors enume-

rated in the Foreign Investment Review Act were , 

exclusive. 456 Now, it is expressly stated that other 
\ 

than economic polici~s - may be taken into considera-

tion. Thë Investment Canada Act, thus, gives the' 

Minister considerable discretion.' 

The possibili ty of taking into account other than 

economic policies gains even more importance in view 

of the fact that the Minister is alr!~ady in a po-

sition to review investmen~s that would otherwise not 

be reviewable if they accur in industries related to 

456 Cp. supra, at 88; 146 f. 

.. 
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Canada's cultural _heri~age or national identitYo,457 

Since the Minister is authorized to consider the cul-
t • 

tural po~icy of the federal and provincial gove.r;n

ments in each case, it is possible that the net 

benefit test will become even broad~r th an the sig-
1 

nif icant benef i t test. Clearly, the current Govern-
1 

ment' s,intention is to encourage foreign investment 

rather than create barriers to the inflow of foreign 

capital. 458 A new Government, having - a different 
v 

attitude towards foreign investment, can probably 

change significantly the manner in whlch the Invest- ' . 
ment Canada Açt is adml'nistered. 459 

1 

d) Exempt Transactions 
, . 

A n\lmber of transactions which would 9therwise 

require notif icati,on or revlew under the Investment 

Canada Act 'are e~pressly exempted from the appli-, 

c~tion of the Act. Basically, these transactions are 
• 

temporary' or invpluntary acquisitio'n of control of a 

il 

457 Sec. 15 ICA. For details see infra, at.182 ff. 

458 Rose, supra, note 400, at 41. 
\ 

459 See also Rose, supra, n~te 400, at 41;, Giover, 
New & Lacourcière, sUPla, hote 13, at 98. 

\ 
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o 

Canadian busihess. 460 In particular, the Act does not 

apply to 

\ 

- the acquisition of voting shares or other voting 
1) 

iRterests by a trader or deal~r in securities in 
4. 

the ordine:; course of his business; 

~-the acquisition ~of voting interests in the 

ordinary course of the business of providing 

venture capital; 

- the acquisition of control of a Canadian' busi-

ness in connection with the reali zation of 

secur i ty granted {or bona f ide" foans or other -----
financial assistance;46l 

. , 
- the acquisition ofe control of a Canadian busi-

ness for the purpos~ of facilitating its finan
if 

cing and not for any purpose related to the 

provisions of the Act on the 'condition that the 

acquiror di vest himself of control wi thin .two 
,-

years after control is acquired; 

the acquisition of control of a Canadian busi-

ness by reason of an amalgamat ion, a mextger, a 

oonsolidation <7J or a corporate reorganization 

160 Coté, supra, note 8,"at 279. '-

~ R. E. Hutchison, "Lending to Canadians: Issues 
for Foreign Lenders" (1986) 41 Bus. Lawyer 393 at 
396 • 

-,-'~ . '" .... , ' 

• 
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~ ~ 

/ 
following which the ultimate .direct or indirect 

control remains unchanged: 

the acquisition of 

ness carr ied on by 

'" , control of a Canadian busi-< 

an agent of Her Majesty in 
o 

r ight 'of Canada or 'a province or by a Crown 

corporation; 

- the acquisi tion of control of a Canap.ian busi

ness carried on by. a corporation the taxable 

income of which is exempt from tax by virtue of 

paragraph 149 (1) (d) of the Incorne Tax Act 

(certain federal, 

.corporations) : 462 

provincial or rnuniPcipal 

- any transaction to which section 307 of the Bank 

Act applies <acquisitions or ,the e'stablishing of 

Canadian-charter~d banks);463 

- the involuntary acquisition of control of a 

Canadfan business on the devolution of an estate 

or by operation df law; 

certain acquf.sitions by insurance cornpanies for 

the benefit of their pOlicy hold~rs; and 

- the acquisition of control of a Canadian busines.s 

the revenue of which is generated from farming 

462 For details see Rose, supra, note'; 4DO, àt 36, 
note 8.5. 

463 Cp. Glover, New & Lacourcière, supra; note 13, at 
92~ Rose, supra, note 400, at 37, note 88. 

-- ! 

. , 
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carr ied out on the rea1 prôperty acquired in th~ 

same transaction. 463 

e) Notifiab1e Transactions / 

Regardless of S'ize, the estaplishment of a new 

?,~ Canadian business by a foreigner is usually not re-
t. : 

" 

viewable 464 
1 but requires only n~tif ication to In-

" .f 

ve,stm€tl1t Canada. 465 The term bus i ness includ,es "any 
\ 

und~rtaking dr enterprise capable of generating 

revenue and carried on in ant;:icipation of profit".466 

According1y, i t does not matter that a venture 1.s 

carried on at a 10ss if on1y it ~s capable of gene

rating revenue and its purpose is profit-making. 467 

A new Canadian business means a business that is not 

a1ready carried on in Canada by the non-Canadian and 

463 Subsec. 10 (1) ICA. 

464 An exception i9 only made in cases where the new 
investment is in an area of business activity' 
prescr ibed by regulation to be related to Cana
da's cultural heritage or national identity. Cp. 
sec. 15 ICA. For details see infra, àt 182 ff. 

465 Subsec. Il (a) ICA. 
"\ 

466 Sec. 3 ICA. This defini tio~'expands the defini
tion of the term busine~s which was contained in 
the Foreign Investment Act. 

461 Rose, supra, ~ote 400, at 27 .. 
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•.. that is ei ther unrelated to any other business being 1 

1 

carr ied on in ~anada by the non~Canadian, or is 

related ta anot~er business being ca~ried 

Canad~ by the non-Canadian but falls wi thin 

on in 

a pre-

scribed specifie ~ype of business act}vity that is 

related to Canada's cultural heritage or national 

identi ty. 468 

The Miriister has issued guidelines under section 

38 of the Act which provide that an expansion of an 

existing business is not considered to be the esta

blishment of a new business. 469 In addi tion, he has 

issued Related Business Guidelines which help non-

Canadians to deterrnine whether or not the new Cana-

dian business is related' ta another business they 

carry on in ,Canada. These guidelines are similar ta 

the Relatedness Guidelines issued under the Foreign 

Investment Revie~ Act. 470 

Notification is also requiréd in case a non-Cana-
, 

dian acquires control of a Canadian business in a 

manner which would normally rnake ,the transaction 

468 Sec. 3 ICA. 
- , 

469 For detailsdsee Rose, supra, note 400, at 2~. 

470 Supra, at IP4 ff. For details see Rose, ibid. 
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subject to review but where the investment does not 

reach the monetary thresholds. 47l 

Where an investment is subject to nO~iCatiOn. 
the non-Canadi~n is required to give no\tice to 1n

vestment Canada prior to or within thirty days after 

the implementation of the investment. 472 'The content 

of tAe notice has been prescribed by regulation. 473 

Upon rec~ipt of a complete notice, Investment 

Canada will send the non-Canadian a receipt certi-

fying the àate on which the complete notice was 
'-

r~ceived' by the agency and advising the non-Canadian 

that the investment is not reviewable, or, in case of 

an investment in a prescribed type of business acti-

vit Y related to Canada's cultural heritage'or natlo-

nal ldentiy, that thé investment ls' not subject to 

review unless the Governor in Council, within 21. 
, 

days, issues an order for the review of the invest-'· 

ment. 474 If ~ no such order i s lssued wi thin tha't 

471 Subsec. Il ( b) ICA. For details see infra, at 
177 ff. 

472 Sec. 12 ~ÇA. 
, 

473 Glover, New & Lacourcière, supra, note 13, at 92. 

474 Sec. 13 ICA. 
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period, the investment is not reviewable. 475 The 

advise concerning reviewabili ty in the receipt de-
. 

pends upon the information contained in the notifi-

cation being accurate. Where the notification con-

tains f aIse ~epresentat ions by the non-Canadian, trie 

investrnent rnay Ce,viewed by the Minister. 476 

• 

f) Reviewable Transactions 

..v 

Since the new Act attempts to attract foreign 

investrnent capital into Canada, only acquisitions of 

signif icant Canadia,n busine~ses by non-Canadians and 

foreign investmentsvwhich involve business activities 

prescribed by regulation to be related to Canada 's 

cultural heritage or national identity are reviewable 

under the Inv~t Canada Act. 477 

475 Para. 13 (3) .Lb). ICA. 

476 Para. 13 (3} (a) .ICA. 

477 

-

According to the Çanadian Government, 90 percent 
of new foreign direct investments which would 
have needed cabinet approval under 'the --Foreign 
Investment Review Act will not be subject to 
review under the I~vestrnent Canada '-.,Act. coté,\ 
supra, note 8, at 279. It should, however, be
noted that the ten percent of foreign investrnents 
still subject to review will comprise ninety 
percent of the transactional value of foreign 
investments in Canada. Cp. Glover, New & Lacour
cière, supra-; note 13, at 98 • 
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i) Acquisition of Control of a Canadian Business 

176 

• . ,' 

If 

By vi rtue of section 14 of the Inve1rt1nent Canada 

"Act, ministerial app.roval is re1::Juired for certain 

di rect and indirect acquisi tions of control of a 

Canadian business. The major c~ge from the~Oreign 
Investment Review Act~ beside the fact that the 

establishment of a new' èanadian business is usua].ly 
. 

not reviewable, is the introduction of monetary 

thresholds which have to be reached by the acquisiton 

in order to make the investment reviewable. Under the , 

previous Act, every acquisition of contr"ol of a 

Canadian business enterprise by a non-eligible person 

was reviewable. 478 

As to the term Canadian business, the Act provides --
that it means a business' carried on in Canada that 

has (i) a place of business in Canada; (li) 'an indi---
vidual or indi viduals' who are employed or ..self -em-

ployed i.n connection wi th the business; and (i i i ) .. , 

assets in Canada used in carrying on the business. 479 

478 Cp. supra, at 108. 

47 9 Sec. 3 ICA • 
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The· Act also provides that a Canadian business shall 

be deemed bO,be carried on in Canada "notwithstanding 

that it is c~ried on partly in Canada and partly in 

sorne other place. n480 The definition is expanded ~o a 

part of a cana-dian business that. is capable of being 

carried on as a separate business. 481 The factors 

1 which are relevant to determine whether or not a part 

-

, of a Canadian b~siness is capabl~of being carried on~ 
, .--

as a separate business are enumerated in an "inter-

pretation note, issued by the Ml.nister under section 

38 of the Act. 482 

~here control of 'a Canadian business is acquired 

through the acquisi tion of voting shares of a corpo-

ration carrying on the Canadian business and incorpo-

, 
·480 Subseé. 31 (l) ICA. 

481 Subsec. 31 ( 2 ) ICA. , 
482 These factors are : 

- Does the part have accounting mechanisms, 
management" advertising, selling, purchas
ing, delivery, customers, or employees 
separate from the Canadian business? 

- Are the operations of the part carried on 
under a 'separate lidence, patent, 6r similar 
right? .. ~" 

- Are the as sets of the part separate from the 
other business operations or is the part· 
carried on in separate premises? 

- Does the part provide services which are 
more than purely incjdental or ancilliar~ to 
the main business? 

Cp. Interpretation Note No. 2. See also Rose, 
supra" note.400,-at 28. 

Il 

", 



o 
( 

\ 

~ 

/ 

ICA: Reviewable Transactions 178 

rated in Canada, the investment is review~ble. if the' 

value of the assets of 'the corporation-;,-g- $5 million 

or more. 483 The term assets includes tangible and 

intangible property of any value. 484 'I!he manner in 
-• ;, 

which the value of the assets is calculated is pre-

scribed by ,the Regulations to the Investment Canada 

- Act. 485 The calculation is based on the audited 

financial~staternents of the Canadian business for the 

fiscal year immediately preceding the Implementation 

of the investrnent. Where no audited financial state-

ments are available, the value of the assets is 

determined frorn unaudi ted sta tements, ,provided that 

they have been prepared in accordance wi th generally . 

accepted accounting principles. 486 

The rnonetary threshold of $5 million applies also 

to the acquisition of voting interests of an enti ty 

that is either carrying on a Canadian business, or 

that codtro1s, direcEly or indirect1y, another:~ntity 

1 

• 

483 Para. 14 (1) (a); 28 (1) (a); subsec. 14 (3) ICA. ,-
" 

484 Sec. 3 ICA. ~ 

485 SOR/85-11~, sec.,--3-:-.. 
486 Cp. Glover, New & Lacourcière, supra, note 13, at 

93 f.; Rose, supra, note 400, at -""34. 

J 



'- --

c 

\ 

ICA: Reviewable Transactions 179 

carrying on the Canadian business. 487 Where control 

of a Canadian business is acquired through the acqui-

sition of aIl or substantially aIl of the assets used 

in carrying on the Canadian business, the value of 

th~ assets acquired has also to be $5 million or more 

sa as ta make the investment reviewable. 488 
~. 

/ 

Where the acquisition of control of a Canadian 
. ( 

business occurs by virtue of the acquisition of 

control, di rectly or indirectly, of a corporation 

incorporated elsewhere than in Canada that controls, 

directly or indirectly, an entity in Canada carrying 

on the Canadian business, and the val~~ of the assets 

of the entity carrying on the Canadian business, and 

-of aIl other entities in Canada, the control of which 

is acquir'ed, amounts to less th an f ifty percent of 

the value of aIl entities ·which have been acquired in 

487 Para. 14_/U) (a); 28 (1) (b); subsec. 14 (3) ICA. 
With res~t to the control of entities, where 
one,entity' controls another entity, it is deemed 
to contro1-a1l enti ties controlled directly or 
indirectly by the other' entity (para. 28 (2) (a) 
ICA). An entity controis another-entity directly 
where the controlling entity owns a majority of 
the voting interests of the other enti ty, or, 
where the other entity is a corporation, the 
contr011ing entity owns less th an a majority of 
the voting shares of the corporation but contraIs 
the corporation in fact through the ownership of 
one-third or more of its voting shares (para. 28 
( 2) ( b) ICA). 

488 Para. 14 (1) (a); 28 (1) (c); subsec. 14 (3) ICA. 

" 
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the transaction, the investment is reviewable if the 

value of the entity carryJng on the Canadian busi-

ness" and of aIl other G!nti ties in Canada, is $50 

million or more. 490 Where, however, the value of the 

as sets of the entity carrying on the Canadian busi-
o 

ness, and of all other ent_i ties in Canada, the con-' .... 

trol of which is acquired, amounts to morf than fifty 

percent of the value of aIl entities acquired in the 

transacti.on, the investment is reviewable if the' 

véÜue of the entity carrying on the Canadlan busi-

nes.e, and of aIl other enti ties in Canada, is $5 

~illion or more. 49l 

The Investment Canada Act contains, ru les br whfch 

one can determine whether or not the acquisi tion of 

voting inter~sts of an entity amoun.ts to t,he acquisi

tion of control of a Canadian business. First, the 
, 

Act provides that the acquisition of a majority of 

the voting interests of an entity or of the majority 
• 

of the undivided ownership interests in the voting 

shares of 'a corporation is deemeà to be the acquisi-
• 

490 Para. 14 (1) (c); subpara. 28 (1.) (d) (ii); 
subsec. 14 (2) and (4) ICA. 

491 Para. 14 (1) (c); subpara •. 28 (1) (d) (ii); 
subsec. 14 (2) and (3) ~CA. See a1so ,Rose, supra, 
note 400, at 34. 
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'( 

tion of control of the entity or corporation. 491 

- . 
According1y, the acquisition of less ~h,n a majority 

of the voting interests of an enti ty other than a 

corporation is, deemed' not to be the ,acquisition of 

control.6f that entiti. 492 

The acquIsition of less than a majority but one-

third or more of the voting sh.ares of a corporation 

is presu~ed to be the acquisition of control of that 
... 
corporation unless the non-Canadian can satisfy the , \ 

, ~-

Minister that the cotporat...i.on is not cohtrolled in -
fact through ~he ownership of these voting shares. 493 

Correspondingly, the acquisition of less than one-

third of the voting shares of a corporation is not 

deemed to constitute the aquisition of control of the 

corp?ration. 494 1 

Finally, it d"ôeà not matter whether or not the 

acquisition of control is the result of a single 

. .... 

491 Para. 28 ( 3) (a) ICA. 
'{ 

28 492 Para. ( 3 ) (b) ICA. 

493 Para. 28 ( 3 ) (c) ICA. 
. . 

494 Para. 28 ( 3) Cd) ICA • 

. 
c' 
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transaction. 496 In case the acquisition of control of 

a Canadian business occurs as the result of more than 

one transaction, the non-Canadian is deemed to ,have 

acquired control at the time of the lates't of these 

transactions. 497 

ii) Investment i~ a Type of Business Activity Related 

to Canada~s Cultural Heritage or National Identity 

.. 

Section 15 of the Investment Canada Act provides .... . 
that an inv~stment subject ~o notifi~~tion that would 

. . 
not .otherwise be reviewable uFlder the Act is subjec~ 

to review if "it falls within- a p'rescribed specific 

type of business activity that, in the opinion ,of the 

" Governor in Council, is re~ated to Canada's cultural 

herita'g.e or national identity" and the Governor' in 

Council, on the reco;nmendation of.' the Minister, 
1 .---

considers i t to be in the public interes t to revi ew 

the investment. wiéhin 21 days after the notlce was 
( 

received by ,'Investment Canada, the Governor in Coun-

- cil has to decide whether or not to is§ue an order 
, 

for the review of the investment, and the ag~ncy rya~ 

496 Subsec. 29 (1) ICA. For details see Rose, supra, 
note 400, at 35. As to the si ~ .. ation und~r' the 
Fo~eign Investment Rev~ew Act cp~lsupra, a~ 101 • . ~ 

497 Subsec. 29 (2) ICA • . 

, . 



o , 

c 

, 0 

e. 

" 

-. 
ICA: Reviewable Tran~actions 183 

to send to the non-Canadian a notic'e for review. 497 

Apparently, th~ discretion of the·Canadian Cabinet is 

considerable and will again create uncertainty on 

part of forèign investors. 498 

To date, the only specific types of business 

activity prescribed to relate to 'Canada.'s ocultural 

heritage or national identity ar~ 

- the pUblication, distribution or sale of books, 

magazines" periodicals or newspapers in print or 

machine-readable form: 

- tne ~istribution, sale or exhibition of film or 

video products; 

- the production, distribution, sale or exhibition 

of audio or video music record~ngs; and 

the publication, distribution or sale' of music , 

in print or machine-readable form. 499 

. 
To prevent that the Governor in Council changes 

the regulatfon 'concerning section 15 secretly, any 

regulation concerning section 15 ·has to be laid 

before each House of par-liament on any of the first 

497 Subsec. 15 (2) ICA. 

498 Glover, New & Lacourcière, supra, note, 13, at 93. 

499 SOR/85-ll6, seCt 8. ~p. Rose, supra, n?te 400, at 
35. 

, 

, 
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flve days on which that House is ~ittirrg after they 

are made and shall not come into force before sixt.y 

days after they are made. 5.01 

g) The Review Process 

Where.the establishment of a ne~ Canadian business 

or the acquisition of.contro~ of a Canadian business 

by a non-Canadian is suëject to review under the - • 
Investment Canada Act, the non-Canadian has to fi le 

an application with the ftgency containing the infor

mation prescribed by regulation. 502 The applicant 

must submi t financial and business information con-
~ 

cerning his and the new or t~rget Canadian bustness. 

Furthermore,---the application must contain the pro-

posed b~siness plan for the new or target busi
Q 

ness. 503 

Unlike th~ Foreign Investment Review Act, the 

Investment Canada Act prohibits the\ implementation.of 
.... 

501 Subsec. 35 (2) ICA. See also Rose, ibid. 

502 Subsec •. 17 (1) ICA. Se~ also SORj85-116, sec. 6. 
The information required depends on the kind of 
investmènt under review. For detai ls see Rose, 
ibid., 'at 37. 

503 Glover, New & Lacourcière, supra, note 13, at 94. 
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a reviewable-:i:-nvestment ·before i t has been a110wed by 
" 

the Minister. 504 An exception can be made where the 

Minister is satisf ied that a d.elay in implementing 
\ 

the investment would result in undue hardship to the 

non-Canadian or would jeopar~ize the-operation of the 

Canadian business that is the subject of the invest

ment. 505 The acquisition of control of a Canadian 
> 

business through the aC9uisition of a foreign corpo

ration is also exempted from the requirement of 

revi,ew prior to the implementati,on as is an invest

ment reviewable puisuant to section 15 of the Act. 506 

In these cases, the apPlicationin be filed after 

the implementation of the investment. 507 

Obviously, the requirement to get approval before 

the' investment is made causes prob1ems for foreign 

investors. They have to make their offets conditional 

upon the satisfaction of the Minister that their 

investment is likely to be of net benefit to Canada. 

In inany cases, non-Canadian investors will havL-to 

, file an application without having sufficient infor-

504 Subsec. 16 (1) ICA: 

505 Para. 16 (2) (a) ICA. 

~ 506 Cp. ;subsec. 16 (2) ICA. 

507 Cp. subsec. 17 (2) ICA. 

, . 
\ 
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mation about the Canadian business to properly com

plet~ the application. 508 To meet this problem, 

applications which contain reasons for the inabilit~ 

provide aIl the information required will be dealt' 
') 

h as com~ete.509 

Upon receipt of the application, Investment Canada 

reviews the applic,atl0h and sends either a receipt to', 

the applicant certifying the date on wbich the com-

pIete application was received by the',agency, or a 

notice SpecifYing.jlf'he information required to com

plete the apPlifation and requesting the non-Canadian'-,'~ 
to provide this information. 510 If no certification 

or notice is send to the applicant wi thin 15 days 

after an application has been received 'by I~vestment 

Canada, the applicatio.n is deemed to be complete as 

of the d~te the appli~ation was received by the 

.. agency.-STI 

After the recei'pt has been sent to the non-Cana-

dian, ~nve~tment Canada starts to review the invest-

508 Rose, suera, note 400, at 38. 1 

\;09 Cp. subsec. 18 ( 1 ) ICA. 

S10 Cp. Subsec. 18 ( 1) and ( 2 ) ICA. 

511 Suhsec. 18 ( 3) ICA. 

" 
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ment. Like the F()reign Investment Review AgencyS12, 

Investment' Canada can contact the applicant and may 

/ enter into negotiations to-obtain commi tments re1a-

1 ting to the criteria enumerated in section 20 of the 

Inve~tment Canada Ac~ .. 513 The agency will also seek.-

the opinions of other 'governmental departments and of' 

the province or prqvinces likely to be significantly 

affected by the investment. There is no provision in 

the Investment Canada Act which ,allows the agency or 

the Minister to take into consideration any represen-

tation made 'by other parties, Le. competitors or 

other potential acquirers. S14 

lnvestment Canada then has to refer tJ the Minis

ter arl the' information received by'the~genCy in the 
/ 

course or the review of the investmeni, including the 
? 

> 

information contained in the appliiatlon, any infor-
< 

mation submitted by the vendo~ of the Canadian busi-

ness, any written undertakings given by the appli-

cant, and any representations submitted by a province 

512 Cp. supra, at 109~ff. 

513.Rose"supra, note 400~ at 41. 

514 Cp. sec. 19; 23 IC~ 
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that is 1ike1y to be signif icantly affected, by the 

investment. 515 

The Minister has fo~ty-five days from the date of 

the certif ied receipt" 'to. review the inV'eStment and to 

determine whether or not the investment is like~ to 
. 

be of net benefit to Canada, taking into account the 

factors mentioned in 'section 20. 516 Where the Mini s-

ter is satisfied that the proposed or actuàl invest-

ment is of net benef i t to Canada, he has to send a 

notice to the applicant. 517 If the Minister does not 

send su ch a notice to the foreign in~estor within the -
forty-five day .period, he is deemed to be satisf~ed 

that the investment is lik;lY to be of net benefit to 

Canada. S18 Where the Minister is not in a position to 

complete the review of the investment wi thin that 

~eriod, he may send a notice to the non-Canadian. 

This notice triggers a further thirty day review 

period which càn be extended if the applicant agrees J .. _ 

to the extension. 519 Where this period has run out 

515 Cp. sec. 19 ICA. 

516 Subsec.21 ( 1 ) ICA. As to the net benef i f< tes't see 
suera, at 166 ff. 

517 ICA, ibid. 

51~ Subsec. 21 (2 ) ICA. 

519 Subsec. 22 ( 1 ) ICA. 
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and the Minister has not send a notice to the appli

cant, the Minister is deemed to be satisfied that the 

investment is likely to be of net benefit ta Cana

da. 520 

In case the Minister is not satisfied that the 

proposed or actual investment is likely to be of net 

benefit to Canada, he can send a notice to the appli--- , 

cant, advising the api!nicant of his right to make 

further representatians and submi t undertakings 

wi thin thirty days from the date of the notice or 

\~{thin such further period as may be agreed on by the 

a~p1icant and the Minister. 521 The investor may then 

make further representations and give undertakings t~ 

the Canadian Government relating to the invest

ment. 522 ~n the expiration bf th~ additional period, 

th~inister will consîder the additional information 
. 

and will- ~hen s\end a notice to the investor ei ther 

stating that. the Minister is satisfied that the 

investment is likely to be of net benefit to Canàda, 

or confirming that the Minister is not satisfied. 523 

520 Subsec. 22 (3) ICA • 
. 

521 Subsec. 23 (1) ICA. 

522 Subsec. 23 (2) ICA. 

523 Subsec. 23 (3) ICA. 
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In case the proposed investment is allowed by the 

Minister, the non-Canadian has to comply with any 

written undertaking given by him. 524 The agency can 

require information from time to time from the non- 1 

Canadian to determine whether or not the investment ... 
is carried out in accor-dance with the representations 

and the undertakings given. 525 . 

Where an investment is not allowed, the non·Cana-

dian may not imp1ement the investmenti in case the 

investment has been implemerrted, he has to di vest 

himself of control of the Canadian business. 526 . 

Finally, where the Minister has reason to believe 

that a non-canadiat fails to comply with the pro-

visions of the Investment) Canada Act or the Regula-
"" 

tipns, the Minister 9an,4 send a demand to the non

Canadian requiring him to cease the contravention or 

to show that there is no contravention. 527 In case 

the non-Canadian fails to comply with this' demand, 

524 Cp. para. 39 (1) (e) ICA. 

525 Sec. 25 ICA. 

526 Sec. 24 ICA. 

527 Cp. sec. 39 ICA. For details see Glover, New & 
Lacourc,i ère', supra, note 13, a t 97. 

>, 
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the Minister may app1y to a superior court for an 

order requiring the non-Canadian. to comp1y.528 The . , 

superior court has great discretion in the type of 

order it may issue. 529 The court may even impose a 
4) 

penalty not exeeding $10,000 for each day of non-

comp1iance with the provisions of the Act. 530 

4~ Criticism 

The reactions which the Investment Canada Act set 

off differ depending on the general attitude of the 

commentatdr towards foréign investment review. Pro-

ponents of foreign investment rev~ew legislation 

suggested that the more liberal approach toward 

foreign direct investment fails to account for the 

adverse effect~ of significant and increasing levels , 
" of such investments and weakens Canada' s abili ty to 

ensure that the' foreign investment benef i ts, not only 

the investor but also Canadians. 531 It was argu~,d 

528 Subsec. 40 (1) ICA. See also Glover, New & La
courcière, ibid. 

529 Cp. subsec. 40 (2) ICA. 

530 Para. 40 (2) (d) ICA. 

531 For 'example, Herb Gray, liberal member of Par-l'ia
ment, made-a comment to the effect that ICA would 
weaken Canada's ability to prevent economic dama-

,. 
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that a review of only major new foreign investments 
. 

in Canada fails to "catch minor investment proposaIs 

that may later turn into major i nvestments" ~ 532 New 

'Democratie Party Member of Parliament Steven Langdon 

called smaii companies "sitting ducks", waiting for 

foreign take-overs. 533 Others suggested that after 

having been protected by the Foreign Investment 

Review Act fOT a numbe'r Qf years, many Canadian 

companies, for example in the computer software 

industry, are not yet cE>mpetitive and ne'ed further 

ges from foreign investment. Cp.' "Further Reac
tion to Investm~nt Canada Bill", supra, note 147, 
B9-l-l. 4 

532 P. R. Hayden, "FIRA Guessi ng Game" in Foreign 
Investment in Can~da (Scarborough: prentice~H~ll, 
loose-leaf edition) 2171 at 2172. See also "New 
Regime for Foreign Investors in Canada", in 
Foreign Investment in Canada (Scarborough: Pren- ~ 
tice7,Hall, loose-léaf 'edi tion) 2203 at 2205: "The 
significant effect of the new regime on acquisi-

o 

tions may b~ to encourage ,promis.ipg but small r 
high tech or, manufacturing operations to, sell 
aIl, or control ,of, their operations to cash-rich . , 
foreign investors." ~his coneern is shared by the 
Scrence Council of Canada4' It believes that 
small, technology-intensive enterprises will 
become easy targets for foreign buyers. Cp. 
"Science Council Urges Review of Technology 
Takeovers" in Foreign)Investment in Canada, ed. 
by P. R .. Hayden, J., H. Burns & G. W. Kaufman 
(Scarborough: Prentice-Hall, loose-leaf edition), 
Report Bulletin B~ll-l. 

533 "Further Reaction to Investment Canada Bill", 
supra, note 147, B9-1-l. 
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protection against foreign acquis i tian. 534 As one 

commentator stated: "[O]nce a country 15egins to 

regu1ate foreign investment, it can put itse1f into a 

position where it is very diffioult ta de-regulate 

it, because certain busine~ses may 
'frCb 

grow up ta 

sorne extent re1ying bn the protection provided by the 

review process." 53 5 

others stated tnat the Foreign Investment. Review 

Act had on1y made a "'small start" toward the solut-ion 

of t,he prob1ems caused 'b.y.- the high leve1 of foreign 

investment in Canada and opposed the liberalization 

of the screening procedure. Instead, they suggested 

ta strengthen the Agency responsible for the 'adminis--
tration of the tforeign' investment revi'ew 1egis1ation 

, 

rather than weaken it. 536 , 

534 Hayden, supra, note 532, at 2173. Other fiims 
protected by the Foreign Investment Review Act 
were . Canadian-owned distributors of foreign 
manufactured goods or business and persona1 
consulting firms. Cp. "New Regime for Foreign 
Investors in Canada", supra, note 532, at 2203. 

535 Hayderi, supra, note 532, at 2173. 

536 Cp. Hayden, supra" note 407, at 2170, quoting' J. 
K. Logan, past deputy chairman of the Committee 
for an Independent Canada. See aiso Canadian \, 
Labour Congress, supra, note 60, at 25 ff. 
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Proponents of a free f10w of capital welcomed the 

new legislation. As K. Dixon, President o~ the Cana

dian Importêrs' ASsoc~ion remarked: "Anythin'9 is an 

improvement over FIRA."537 The Investment C~nad~ Act 

is viewed to' be lia significant positive change for 
j ,< 

for~ign investpr:s' wishing to invest in' Canada". 538 

Oth~r commentators aré, however, more scepti6al. 5~9 

~ In fact, the only positive change which occured since 
1 

1984 is probably the change in the Canadiân Govern-

mentis attitude towards foreign investment in Canada. 

with respect: to the legislation itself 1 parliament 

missed an opportuni~y to go much further. Many of the 

problems created by the Foreign Investment Review Act 

are sti1f in/existence today. 

First, the net benefit test is as broad as the 

significant, benefit test. Despite a change in' the 

wordin-g, the' standard has not 'changed, materia11y. 
, . 

A11o~ing the Minister to take into Of consideratïon 
, , 

ether th an economic polie ies makes i t probably even 

broader ;~~O Like the Foreign, Investment Review Act, 

5"37 "Further' Reaction to Investment Carlada Bi11 11
, 

sUEr a, not.e 147, B9-1-1'. 

538 Rose, sUEra, note 400, at 44. , 

539 G10ver, New & Lacourc i ère, sUEra, note 13, at 98. 

540 Cp .. 166 ff. 

1 
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the new Act does not expressly prohibit that the 

Minister take into consideration third ·party inter

ventions when assessing the investment proposal. 541 -On the other nand, the Act expressly provides ~hat 

the M~nister, may consult with representatives of 

industry and, labour as, weIl as provincial and local 

authori ties and other interested persons in exer

cising his powers under the Act. 542 Thus, it may ~ell 

be argued that the Act is "sufficiently broad to 

permit' third party intervention in the review, pro-

-ces S,II • 5-4~ 

With - respect to the exemption of certain invest-

ments from review, i t is now' much easier for many 

i nvestors to invest in Canada. However, in view ~ 
. 

the fact that the investments which are still subject 
\ ' 

to review comprise ninety percent of the transactio-

nal value of foreign investment ~n Canada, 544 the 
.. 

overall effect on the restoration of a free flow of 

capitai is marginal. In addit~on, the: reviewability 

of foreign investments in the cultural heritage and 

541 Cp. supra, at 147 f. and 187 • ...:.._ 

542 Para. 5 (2) (c) IC.A. 

543 Rose, supra, nofe 40q, a t 23, note 2:b. 

544 Cp. supra, note 477. 
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~ational identity area is suffi9iently vague so as to 

ailow future Canadian Governments to make rev~ewable 

foreign investment in any particular industry.545 

Finally, th-e- Investment Canada Act has not abo-

lished the extra terr i tor ial appl ication of Canadian 

foreigh investm~nt review law. The Act provides that 

subject to certain monetary thresholds the "indirect 

acquisition of èontrol of a Canadian business through 

the acquisition of control of a foreign corporation 

is reviewable. 546 A real danger exists that the 

tensions between Canada and her neignbor, the, Uni ted 

States, will retu'I-n once the Cariadian Government' s 

administration of the Act changes and the Minister or 

a superior court order a non-Canadian to divest 

himself of control of a 'Canadian business which has. 

been acquired by virtue of a foreign ta~e-over. 

. ' 

545 "New Regime for Foreign Investors in Canada", 
supra, note 532, at 2205. Critical aiso P. R. 
Hayden, "Major Changes to Canada' s Fore ign 1n
vestment Rules", in 'Foreign Investment in Canada, 
ed. ,by P. R. Hayden, J. H; Burns & G. W. Kaufman 
CScarborough: Prentice-Ha11, 1oose-leaf edition) 
2177. 

546 For detail~ see supra, at 179 f. 
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Part 'III: Alternatives to a General 

- Screening Procedure 

Chapter - 6: The Basic Rationale of a. Distinction 

between Foreign Investments and Domestic Investment~ 

1. Economie Reasons for' a Distinction between Foreign 

and Domestic Investments 

Both the Foreign Irivestment Review Act and the 

Investment Canada Act try to provide economic bene-- . -

fi \j to Canada 

direct ïnvestment 

through 

which 

\. , 
screenlng the 

~therwise would 

of foreign 

have been 

cOllected, by the foreign, investor. Wi th respect to 

the 'Foreign Investment Review Act, Globerman has 

pointed out that the starting point of the Act was 

the hypothesis that sorne market imperfections existed 

in Canada which made possible "the entry and 'per-

petuation of foreign investments that, reduce the 
- -

economic \welfare of Can~dians. 'Only to' t1lê extent. 
~, 

that this hypothesis is valid will FIRA be able to 

improve the economic benefits for Canada from direct 

investment. That (s, if aIl markets in Canada, in-

cluding the market for eorporate acquisi tions, were 
-

efficient and competitive" the foreign 
Q 

takeover of • 

o 
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domestieally owned firms ••• would provide no oppor-

tunity for FIRA to increase the ne~ domestiç economic 

bene fi ts of the takeover. 1154? I~ other worps, only to 

the extent that a foreign fi rm, in the cfse -;;f a 

take-over, can realize a "rent ". on domestic acquisi

tions, ean a governmental agency increase the priee 

of the aeq~isiton without discouFaging the investment 
\ ' 

from taking pl~ce.548 

The task, to determine whether or not such- a rent 

i s reali zed by foreign inves tors is, however, not an 

easy one. An American economist'wrote i~ 1969: 
n 

"If my understanding of the process is valid, an~ 
, simple model of the sort an economist is capable 

of producing is too naive to capture the critical 
long-term effects of '[ O. S. invèstment in Canada]. 
Estimates of that sort, as a number of recent 
studies in the United States and Britain have 
shown, involve an extraordinarily complex and 
invol uted series of j udgeme'nts, gues ses and 
assumptions. If Americans had not iovestèd in 
manufacturing facilities in Canada, would they 
have eontinued to exp,ort ?Ian4factured products to 
Canada? If Americans 'had not invested in raw 
material~ in Canada, would they have in'lested_
elsewhere? What would the Canadians themselves 
have done, in the absence of O.S. investrncnt? Would 
Canadian skills have been lower because the oppor
tunities for their application were less: or would 
Canadian skills have been greater because they 

547 Globerman, supra, note 129, at 65 f. 

548 Ibid: at 66. 

') 

.. 
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were not,locked in and restrained by the inhibi
ting influence of U.S. corporate structures?"549 

The quotation" underlines the difficulties which 

occur when dealing with foreign investment control 

legislation. The result of the assessment depends on 

complex assumptions on how the domestic economy and 

international trade function which can hardly be 

proved. 

Basically, ~conomic integration tends towards the 

most eff icient use of resourc,es, to improved inter

national relations; it provides econornic opportuni-

ties otherwise not availab1e., The Foreign Investment 

Review Agency claimed in its reports that its activi-

ties resulted in a nurnber of considerable gains..J:9' 

the Canadian economy in terrns ot employment oppor-

tunities and Canadian participation in the management 

of foreigQ-controlled corporations. A closer examina-
, '-

tion revealed, however, that ~n many cases i t was not 

easy to produce fact for this a11egation. A negative 

impact of foreign investment on ernp10yrnent, research 

and development, competition or the balance of pay-

549 R. Vernon, nU.S. Enterpr~se and the Canadian Eco
norny" Canadian Forum (April 1969), quoted in 
Government of ontario, supra, note 20, at 1. 

~ . . 
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\ 
ments was not as evident as .cften suggested. 550 In 

particula~ the proposition that the control of 
. 

foreign direct investment in Canada created jobs' 

which wou1q not have been created wi thout th i s form 

of regu1ation is open to question: IP. genera1, the 
.. 

performance of foreign-controlled firms does not 

differ significant1y from that of Canadian-controlled 

firms. 551 œhough the impact of foreign investment on 

competition in the Cana<dian economy is causing prob

lems S-52, foreigrl investment control 1egislation is 

not directly addressing the issue and has adverse 

effects on competition of its own. 553 

AlI this is not to say that the deficiencies of 

the Canadian economy, ,which induced the screening of 
, 

foreign investment, do not existe Yet; it i5 sub-. 
mi tted that Canada' s economic problems, like unem-

550 Supra,'at 32 ff. 

551 This, is the conclusion of A. E. Safarian, The 
--1'-

Performance of Forei9n-Owned Firms in Canada 
(Canadian-American Committee, 1969) ·at 5. 

552 Cp., ~, Government of Canada, supra, note 162, 
at 183 ff. n 

553 Cp. Hadden, Forbes & Simmonds, supra, note 16, at 
p. 41; J. D. Fleck, "The Royal Conunission's Ana
lysis of Direct Foreign lnvestment" in: Perspec
tives on the Royal Commission on Corporate Con
centration, ed. by P. K. Gorecki & w. T. Stanbury 
(Toronto: Butterworths, 1979) 181 at p. 188. 
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\ 

p1oym~nt, the lack of research and development or the 

concen~ration of economic power, can ha~d1y be solved 

by means of a general control of foreign investment . 
. 

The review of foreign investment in al1 industrial 

sectors tends to increase the prob1ems rather than 

solving them. 554 AS H. 1. Macdonald stated twenty 
• 

years ago: 

"Since it is the tariff <the cause) rather than 
foréign investment (the effect) that has prevented 
the a~hievement of a national economic identi ty, 
the remedy is not to be found in the process of 
buying into foreign-owned firms. Rath~r, we shou1d 
be adopting policies that wl1l enable these firms 
to adapt themse1ves,,', to the Canadian interest of 
greater specia1ization. The buying out 0f foreign 
firms (far less giving Canadians nominal partici-

~', pation) will not of itself meet our basic diffi
cul ties . Such a policy might well add to our 
troubles by producing two effects of an unwelcome 
kind. In the first place, while we were buying up 
the exi sting enterpr ises, forelgn capi ta1 wou1d 
1ikely find i ts way into the new and more profi t
apIe ventures. A more damâging posSibility!iS that 
wa might succeed on1y in discouraging foreign 
capl tal f om coming to Canada, leaving ourse1ves 
wi thout t e capac?~S to finance our future econo
mic devel pment." 

554 

555 

This proposition is confirmed by the fact àat 
the Libe]al Government, strongly supporting the 
idea tha Canada shou1d review foreign invest
ment, in reased the rate of approval ~ring the 
recession\of 1982. 

Macdonal~, supra, note 97, at 78 f. See al1so I. 
R. Feltham & W. R. Rauenbusch, Multinational 
Enterprises in Canada, Foreign-Owned Enterprises 
in Canada, paper prepared for the International 
Conference on NatiQnalism and the Multinational 
Enterpr ise: ù Legal, Economie and Managerial As
pects (Montreal: McGill University, 1971) at 6 
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2. political Reasons for a Distinction between 

Foreign and Domestic Investments 

Although most of the arguments brought forward in 

favour of the screening .Qf foreign investment are 

economic, one has to bear in mind that the major 
" 

reason for the introduction of foreign investment 

review in Canada was a feeling of discontent with the 

high level of foretgn ownership in Canada. Many 
t 

Canadians were concerned that Canada could ltlfl(' her 

political indf'.pend~nce due to foreign economic 

i~terests,. 556 This concern created a very posi tive 

image of the Canadian entrepreneur. Quite frequently, 

canadign economic nationalism supports the idea that 

Canadian companles are "vi rtuous do-gooders". 557 As 

Feltham and Rauenbusch have pointed out, 

Il r t] he picture of "good guys Il (Canadian resident 
owners of industry) going about their business day 
by day doing good works for Canada gives a comfQr-

• 

ff. (published in H. R. HahIo, J. G. Smith & R. 
w. Wright, edi tors, Nationalism and the Mul ti
national Enterprise: Legal, -Economie and Mana
feriai Aspects (New York: Oceana, 1973) 39 at 43 
f). 

556 Supra~ at 56 ff. 

557 McGregor, supra, note 76, at 78. 

( 
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table sense of security. It implies a Canadian 
society wi th the character istics of a srnall pr i
vate club - one for ,aIl and aIl for one. "558 

The fact that the Canadian owner of a private 

enterpr ise resides in Canada leads to the as sump t ion 

that he can be influenced more easily. Yet, in view 

of Canadian experiences the notion that economic 

benef i ts are provided by a company sirnply because i t 

is Canadian-owned is a fallacy.559 It has to be 

remembered that Canadian-controlled firms_show in-

creasing efforts to use investment opportunities were 

they see the best return on capital. Very oftèn, they 

invest elsewhere th an in Canada. 560 Their behavior 

challenges the assurnption that Canaèfi.an investors 

will be better for crnada than foreign investors and 

shows that Canadian ownership cannot be a sufficient 

Q 

558 Feltharn & Rauenbusch, supra, note 555, at 29 
(paper)i 49 (Hahlo, Smith & Wright). 

559 McGregor; ibid., gives an interesting case study. 
Cp. a~ supra, at 43. 

560 A study publisbed in 1985 by the International 
Business Council of Canada has pointed out that 
in order to surmount foreign trade barriers, 
Canadian corporations aquire substantial interest 
in other countries. Cp. nstudy Shows Canadian 
Co r por a t ions Acquiring Substantial Interest 
Abroad" , in Foreign Investment in Canada, ed. by 
P. R. Hayden, - J. H. Burns & G. W •. Kaufrnan (Scar
borougf,: Pr~ntice-Ha11, _ loose-1eaf edition>, 
Report Bulletin B13-7 • 
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end by itself. 561 As Feltham and Rauenbusch have 

stated: 

nA high level of Canadian ownership and control 
will not likely produce such' a cozy atmosphere 
even among those in posi tians of ownership and 
control, let alone have any directly felt effect 
on the lot ot the mass of people who are employed 
in industry and who exercise little direct c61i\;;;' 
prehensive influence on the organi zation, whoever 
owns it." 562 

This statement is aIl the more correct considering 

the structure of mature economies. Many commentators 

doubt that the basic rationale underlying Canadian 

company law - shareholders ~ontrdlling ma1'lagement

is still v4.lid.563 In fact, in large publicly held 

corporations, quite frequently no single shareholder 

holds enough shares to gain a dominant inf luence on 

561 P. R. Hayden,' "Reflectionti on Foreign Investment 
Regulation in Canada", in Foreign Investment in 
Canada, ed. by P. R. Hayden, J. H. Burns & G. W. 
Kaufrnan (Sdârborough: Prentice-Hall, loose-leaf 
edi tiôn) 2167,. 

562 Feltham & Rauenbusch, supra, note 555, at 29 (pa
per), 49 (Hahlo-,' Smi th & Wr ight) • 

. 563 Cp. J. K. Galbraith, The New Industrial State 
(Boston: Houghton Mifflin, 1967), ch. VII~ Berle 
& Means, The Modern Corporation and Private 
Property, 2nd editi?ôn (New York: Macmillan', 
1969); M. Eisenberg, "Corporate Legitimacy, Con
duct and GO\lernance - Two Models of the Corpo
ration" (1983-84) 17 Creighton L.R. l at 14 f. 
See also T. Hadden, com~anl Law and Capit.alism, 
2nd edition (London: Wei en eld & Nicolson, 1977) 
at 425 f. 

• 
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the corporate affairs. A widely dispersed stock makes 

it difficult if not impossible for the shareholders' 

meeting to act as an' effective control of manage

ment. 564 voting by proxy and bankers' depository vote 

further increase the power of those who run ~the 

business. 565 The separation of ownership and control 

in large publicly held companies became 

commonplace. 566 More and more shares being held by 

mutual ~nds, investment and insurance companies, and 

banks, the gap between ownership and control is still 

564 B. Grossfeld, "Management and Control of Marke
table Share Companies" , in International Ency
clopedia of Comparative Law, Vol. XIII (Business 
and Private Organ.Lzations), chief editor A. 
Conard (Tuebingen: Mohr, 1972) 4; Hadden, ibid., 
at 426;' Bonanno, "Employee Codetermination: 
Origins in Germany, Present practice in Europe, 
and Applicabili ty to the Uni ted States" (1976-77) 
14 Har. J. Leg. 947 at 948. 

565 Grossfeld, ibid'., at 4: Hadden, Forbes & Sim
monds, supra, note 16, at 200. 

566 SerIe & Means, supra, note 563, were the first to 
make the public aware ·of the fact. However, as 
Grossfeld, ibid., at 4, points out, the sepa
ration of ownership and control is not a distin
guishing feature of North American companies in 
the 20th century but a characteristic of deve-
10ped capi talistic economies. See, on the other 
hand, the study by M. Eisenberg, The structure of 
the Corporation: A Legal Analysis (Boston: Little 
Brown, 1976) at ' 64 ff. It. concludes that even in 
large corporations a number of shareholders is in 
a position to exercise effective control over the 
board of directors. See aiso Hadden, Forbes & 
Simmonds, supra, note 16, at 285. 
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wiSlening. 567 Given the, .separation of awnership and 

control, i t. i5 in many cases nbt easy to see the .. 
poli tical advantage of Canadian instead of foreign-

ownership. 568, At least, to 

instead of def ining a set 

... 
concentrate on ownership 

\, 
\ 

of pr i nciples to improve 

Canadian in?ustrial organization seems to be mis-

leading. 569 

567 Grossf~ld, ibid., at 5. Thus, I. Macneil, The New 
Social Contract (New Haven: Yale [Jni versi ty' 
Press, 1980) at 78 ff. stated tha·t business t;oday 
i s conducted by agents wi thout pr incipals. ~. . 

568 Cp. Fel tham & Rauénbusch,' suprA, note 555, at 27 
(paper), '41 f. (Hahlo, Smith & Wright): "Many of 
the problems attributed to the [multinational 
enterpriseJ and foreign owner5hip are really part 
of a much wider p.roblem. It i5 often said that 
Canada is 10Sin9 her identi ty and- culture and 
that foreign, particularly American, ownership ls 
responsible •. To be sure, we do have problems on 
that score, but it is not correct to blame 
foreign ownership for them. The owners of the 
mature corporation .•. exerc i se li t tle control 
over the technostructûrei the autonomy of the 
technostructure is nearly complete. Can it be 
said that if General Motors sold aIl their shares 
in the Canadian operation to the Canadian public, 
the technostructure wou1d J not find it necessary" 
to engage in the same kind of planning as it has 
done so far? Or that the motivations would be any 
different? -Is the motivation of the technostruc
ture of General Motors of Canada any di fferent 
from that of the -technostructure of Massay
Fergu~on or stelco? Own~ship is not· the proper 
focus of attention: it is the power of the tech
nostructure. If we are concerned about such 
things as our culture, the quality. of life and 
the like, we will have to approach them on a far 
broader front than simply tinkering with owner
ship requirements." 

569 Feltham & 'Rauenbusch, ibid., at 31 (paper), 50 
(Hahlo, Smith & Wright). 

• 
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Thi s analysis does not excl ude th' certain sec

tors of the Canadian ecopomy are in fact sensitive to 

foreign direct investment. It is, however, submitted 

that in view of the economic benefits which result 

from foreign investment, legislators should be care-
• 0 

'-' 
fuI not to ex~ent~ this concept. In order .to determine 

) 
which sectors''''Shduld be regarded as sensitive, the 

basic question ~hould be: "What difference does it 

make whether a given plant or resource is foreign- or 

domestic-controlled?n570 To answer the question~ a 

clear statement as to those sectors where the eco-

nomic benefits of foreign capital participation are 
, 

outweighed by non-economic drawbacks is necessary. 

Legislators are facing a problem of selection • 
./' 

The concept is familiar ,to Canada, since the so
~ 

called nk'ey sector approach Il had been used long 

before the Foreign Investment Review Act became 

effective. 57l In fact, there are a number of sectors 

where it is widely accepted internationally that 

ownership and control should be restricted to natio-, 

naIs .of the host country. Of prime importance in our 

570.Hinton, supra, note 58, at 36. 

571 See supra, at 19. o 

, 
\ 
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context is the defense sector. Probably all nations 

regard domestic control 0; strategie industries as 

imperati ve. 572 Other sectors-I' like fi nancial inst.i
Cl 

tutions, energy or farming could also be mentioned. 

Finally, the cultural sector may also be put into 

this category. 

However, since it is the pérformance of a firm and 

not the ownership that is most important and which 

should conce};,n goverl)ments, Canada' s interest wi Il 

probably 'be served best if in most cases foreign 

investors are accorded treatment not different from 

that accorded domestic enterprises. 573 Haytlen has 

pointed out t~t the" arguments in favour of foreign 

investment control involve lia confusion between the 

Ideal world and the real world": 

"[I]n the real world it is not usually a matter of 
choosing between having Canadians or foreigners 

_make certa~n investments in Canada: the choice is 
more 1ikely 'to be whether certain investment, are 
made by foreign capital or .not mai?e at alL"S 4 

572 

573 

Government of Canada, supra, note 52, at 335; P. 
Le Fèyre, Regulation of Foreign Investment in the 
United States of America, LL.'M. thesis (Montreal: 
McGill University, 1982) a~ 12; Hinton, supra, 
note 58, àt 36 f. 

This was also suggested by Richa;~J. Smith, then 
Mini ster at the embassy of the Uni t,ed states in 
ottawa. Spenc,e, supra, n<?te 63, at 337. 

574 Hayden, supra, ,note 561, a't 2168. 

, . 

1 
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/ 

Chapter 7: Alternatives to a General Screening Proce

dure 

It has been shown that Cthe ostensible premi"se of 

both the Foreign Investment Review Act and the In-
1 

vestrnent Canada Act - i. e., to achieve an efficient 

and co~petitive Canadian economy by reviewing certain 

foreign direct investments is at least open to 

/ question. The c_r fias been made that the general 

screening of f~ign investment imposes n~t economic 

costs on Canada. Thus, alternative ways to àchieve 

the economic goals of foreign investment review will 

be examined. 

1. Key Sector Legislation 

Although the complete elirnination of aIl forms of 

foreign investmen't control would have sorne rnerit on 

purely economic grounds, it is unlikely that "Far-
/ 

liament will cornpletely give up' the principle of 

having a screening mechanism for foreign ~nvestments 

. in Canada. 575 Foreign investment reyiew law in Canada 

i5 to a la.rge extent' poli tically motivated. M.any 

Canadians are concerned that their country might 

575 Cp. Barrett, Beckm~~ & McDowall, supra, note(l4, 
at 80. 
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, 
los.e po!itical independence due to th~, procElss of 

economic integ~~tion.S76 The control of foreign 
-" 

investments in Canada is frequently consldered to be 
./ 

a protective barrier which enables Canadian firms to 

use invéstment ,opport~nitie~ which otherwisé would 
. 

have been used by foreigners. 

In the light of thi's polit;ical con~ern, it would 

be unrealistic to opt in favor of the complete aboll-
~ \ 

\ 

tion of foreiga investment con~rol legislation. Can-

dian ownership anq managèment in certain areas is 

. pr~bably ~equired by "overal!. national satisfac

'tiq,n ... sri HO,wever,' tw scop~ of the for'eign ipvest

ment review process cou Id probably be res,tricted to 

sensi tive . areas of economic>' acti~i ty. ~77a This 

576 .Cf. supra', at' 58. ff. 

577 Feltham &. R~uenbusch, . supra" note 555, at 30 
(pap~r), 50 (Hahlo, Smith & Wright); 

577 a Other countries also follow ,this approach. In 
Spain, foreign investors are 'not, permi ~ted to 
invest in a number of industry Ise~tors, such as 
national defenca and private security services, -
public information agencies, newspapers and 
publi'shing, film production. and broadcasting, 
the exploi tation of mercury mines,' and _ water 
for public consumption. In the ai r transport, 
ship~ing, oil refining, mining and ,public 
uti li ties' sectors, the foreign investor does 
not require authorization provided ,that his 
investment '0 'does not l'each certain threshold 
figures. In Portugal, the foreign' investment 
p~omotiob program provides a variety of fiscal 
and financial incentivés to foreign investors. 

" 

\ 
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approach would limit the economic drawbacks which 

resu1t from barriers to the free f10w of capi ta1; i t 

wou1d minimize the costs of foreign investment con-

tro1. 

'" In this context it must be remembered that entry 

into many Canadian industries is a1ready restricted 

by federa1 and provi ncial 1aws. For example, there 

are certain limits on the degree and type of foreigrl 

partièipatio~ in banking, broadcasting, .farming, 

seçurities and trust companies, to name ~ few. 578 The 

review of foreign investment in areas of business 

activity related to Canada's cultural heritage and 
, 

national identi ty under ,the Investment Canada Act 

also follows ,this conce~t.579 

There are a number of economic reasons which make 

the' key sector approach a more app"ropriate solution. 
, -

First of all" i t forces parliament. to consider the 

• 

S7~ 

579 
,! 'J 

However, foreign .d~rect invèstment lS not 
perm\tted, in banking.l insurance,' public servi-

,ces and armaments. For details see P. F. R. 
Artisien & P. ;j. Buckley, Il Investment Leg is
lation in Greece, Portugal and Spain" (1983) 17 
J.W.T.L. 513 at :51.7 ,ff. 

For çletai1s see Dona1dson, s~2ra, note 49, at 
550 ff. 

1 

Cp. sUEra, a't 182 ff. 
( 

... 
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economic benefits of 1;oreign investment and enables 

the legislator to determine whether or not these 

benefits ar~ outweighed by hpn-economic drawbacks. 580 

Although the definition of a sensltive sector has 
\ 

v,ried over the years and will probably st~ll change 

in the future, the conc'epts of cultural sovereignty 
... 

-and national stz:ategic importance can be the guide-

lines for the d€finition of sensitive sectors. 581 In
i 

addition, the creation of a barrier to the free flow 

of capi tal implies in certain cases that there is 

sorne form Qt inefficienc;:y in the Canadian industry 

concerned. The key sector approach would make the 

Canadian public aware of these inefficiencies; it 

would probably help to establish a more positive. 

policy 'to overcome this ine-fficiency and malte the 
F \ 

'industry international-Iy competi ti ve in the long 

run. 582 Finally, tpe key sector approach_ would 

sat'isfy the desire of foreign investors "to operate 

580 

/ 

, 
Cp. Feltham & Rauenbusch,",supra,'note'-555, at 35 
(paper), 52 (Hahlo, Smith & Wright): "If there 
are sorne aspects 01; the opera'tions of foreign 
interests that are' detrimental to the Canadië,ln 
public interest" th en let us identify those 
aspects and'regulate then:t appropriately." 

581 . Barrett, Be~kman & McDowall, supra, note ~4, at 
85. See aiso supra, at 207 f. 

582 See aiso the discussion of 'this problem by 
Feltham ,& RauenblJ,sch, supra" note 555, at 32 
(pape,r) , 50 f. (HahIo, Srpith & Wright). 
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in a clear and consistent policy enviroJ)ment" and, 

thus, would not act as a deterrent. 583 
. . 

2. Definition of a Canadian National Economie and 
i 

Industrial Policy 

Beside 'the review of foreign investments in sensi-

tive sectors of the Canadian economy, forei9n inves

tors should be free to invest in Canada. For coun-
• 

tries which ,e,conomically depend upon a free flow of 

goods and capital, restrictions on fore~gn direct 

investment are' more, dangerous than any ill-tlefined 

d,nger of al{enation. Instead of creatingfbarriers to 

th~ fr~~ flow of c,pital, Parliament could elaborate 

efficient rules to bring aIl enterpr_is.es CCanadian 

and non-Canadian) in~o ~ine with domestic policy.584 

This, however, requires a Canadian economic and 

indu~tri~l policy. Fifteen years ago, Feltham and 

583 Barrett, Beckman & 'McDowall, supra, nbte" 14, at 
85 f. The autho~s po~nt out, however,' that poli
tical pressure might lead to an expansion of the 
list of sensitive sectors, thereby again creat
ing unce~tainty on part of foreign investors as 

'to whether their investments are reviewable or 
not. Ibid. 

584 From a' European point of view, this is also 
suggested by' Behrens, supra, note 101, at 268. 
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Rauenbusch have pointed out that Canadians "need 

first of aIl a definition of national poli.cy" of 

national goals and norms of behaviour and predict the 

effect: of foreT"gn ownership and of ttte (multinational 

enterpri~e]".585 Basically, this statement appears 

sti 11 to be val id. Al though the Foreign Investmen t 

Review Act, the National Energy program and the 

Investment Canada Act were attempts to develop'such a 

Canadian economic policy, they aIl focused on the 

impact of foreign participation, thus leaving aside 

the more fundamental regulatory problems. The eco-

nomie problems which led to the introduction of 

foreign investment review legislation in Canada are 
.:> e 

fami liar to aIl developed countr ies and have only 

little to do with the high level of foreign ownership 

in Canada. Indirect control of .foreign-owned busi-

nesses through general economic laws promlses to be 

more effective than screening foreign. inves~ment in 

every sector of the domestic economy. The behaviour 

of foreign-controlled enterprises can be influenced 

585 Fel tham & Rauenbusch, supra, note 555, at 28 
(paper), 49 CHahlo, Smith & Wright). Cp. ~lso 
Cole, supra, note 239, at 333 f.: "Canada has 
never clearly enunciated its industrial and eco
nomic pOlicy either at the federal or provincial 
level." 

Cl. 
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by these laws to a large extent. 586 A more s~stematic 
i 

use - based on stated pOlicy - of the traditional 

tools of controlling the business environment (tax 

law, tariffs, competition law, monetary policy) could 

achieve the economic goals now pursued by foreign 

investment review law. 

Consequently, it is suggested that laws of general 

application should be used by which a certain ~erfor

mance would'be required from aIl firms doing business 

in Canada. Provided that foreign investors adhered to 

the 1aws of Cqnada, they would be free to invest 

here; no furtsher government intervention would be 

necessary. 

586 Behrens, supra, note 101, at 268. Cp. also W. o. 
Twaits, "Imperial Oil Says "in Foreign 
Ownership: Villain or Scapegoat?, ed. by T. E. 
Reid (Toronto: Holt, Rinehart & Winston, 1972) 
37 at 40: "1 realize that .•• there are people 
who' reject even economic gains as a justifi
cation for loss of sovereignty. These people 

'complain of alleged foreign decision-making 
powers, of American personnel in top jobs and of 
the sinister implications of imported techno
logy. There 15 one thing'wrong with aIl this. By 
trying to cast the American investor as sorne 
sort of nationalistic agent 'blind to his own 
economic gains, i t defies the whole purpose of 
foreign investment. Indeed many studies have 
shown that the decisions of American-owned 
businesses in Canada are and must inevitablY be 
based on Canadian economics under Canadian law 
and regulation." (emphasis addèd) 

\ 
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. Sorne of the possible measures will be discussed in 

the following.--

a) Strengthening of Corporate Disclosure Provisions 
.; 

The rules for corporate disclosure could be 

strengthened so as to allow Cariadian shareholders and 

employees of a corporation a~ weIl as the Canadian 

public te control the p~rformance of a company and to 

determine whether or net the corporation is meeting 

its responslbilities.5~7 

& 

Currently, there is a substantial differen~e 

between public and private companies with ~espectto 

continuous 
-= .. = 

ments. 588 

and transactional disqlosur~, 

Even wl)ere continuous disclosure 

i' 

r\QUire: 

of , sub-

stantléJ.I inform~V1qn is required, i t is in practice 
'v 

primé(iri,ly a matter bf t,he company to decide what 15 

to be included and how it is présented. 589 As to the 

content, financial statements have to be prepared in 

accordance with the standards as prescribed from time 

587 This 9plnl.On is shared by the Canadian Labour 
CongFess, supra, note 60, at 28. 

588 For details see Hadden" Forbes & Simmonds, 
supra, note 16, at' 274 ,f. 

589 Cp.' the vague wording of sec. 149 Canada Busi
ness Corporations Act, 1984 (CBCA). 

f 
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to time by the Canadian Institute of Chartered 

Accountants in the Institute's Handbook. 590 However, - - . 
there is a wide range of matters on which there are 

di fferent accepted methods of presentin_g the same 

data. 5?1 No êtatutory 'provision exists which _ wotÎld 

enumerate the information tOt be contained in the ,-

financial statements of co~porations so as to promote 
, , 

uni formi ty and to make 

rations comparablé. 592 

the statements -of aIl cor~o-
1 
1 

1 • Shareholders or proSpect_l ve 

shareho~deEs are not given the right to ask for-

further in~ormation on particular points. 593 , 

In additiJn, ~ubsidiary corporations are exempted 

from the fin~ncial disclosure 

Canada Business Corporations Act 

590 Cp. sec. 44 Canada Business 
1ations. 

591 Hadden, Forbes & Simmonds, 
448. 

provisions of ·the 

if the finanda~ 

corposatio~S-: Regu- \ 

supra, note 16.', at 

592 Even_ in the European Economie Communi ty, the 
comparabili ty of financial staternents of com
panies in all rnernber states- has partly been 
achieved. D,irectives of\ the' Commiss~on of th,e 
European Communi ties on accou,nting pr.escr'ibe' the 
content of financial staternents. Unda~ the 
Treaty, ,mernber states are bound to transform the 
provisions into,national law. Cp., for example, 
the. German law on accountiilg, sec. 238-339 of 
the German Co~ercial Code. 

/ 593 Hadden, Forbes & Simmonds, supra, note 16, at 
275. 
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statements of the holding qorpor~tion are in consoli

dated or combined form. 594 

A reform of the corporate di sclosure provi-sions of 

the Canadian Business Corporations Act would allow 

the general public to get the information necessary 

in dealing wi th a company. Wi th respect to foreign-

cantrolled firms, better information about their 

performance would probably remove public concern that 

their activi ties are to the detriment of Canada. AlI 

cor~orations in Canada being subject to the ,same 

disclosure provisions, no harmful effects of the 

upgraded disclosure- provisions on competition or 

collective bargaining are foreseeable. 595 

b) Competi~ion Law 

le major reason for the screening of foreign in

'ves'tment was and still is the potentially adverse 

594 Subsec. 154 (5) CaCA. 

595 For a· discussion of the problems see Hadden, 
Forbes & S'immonde, supra, note 16, at 450. See 
also the recommendations' of the Canadian Labour 
Congréss, supra, note 60, at 28. 

\ , 
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596 effect of foreign investment on dO'TIpetition. It has 

already been suggested that the review of foreign 

investment is not a very effective way to monitor 

competi tion in Canada. 597 Concentration of 'economic 

power should be addressed in a direct manner, not in

directly through foreign investment review law. Until 

recently there was,- however, reason to doubt that the 

Canadian Combines Investigation Act (CIA) 598 could 
• J'. 

fulfill this task. 

~ 

Histor ically, Canadian competition 1aw has been 

primari1y criminal in character. 599 It was on1y in 

1976 that the Combines Investigation Act was amended 

'to enable private litigants who had sustained 10ss or 

damage as a consequence of a violation of the crimi

na1 provisions of the Act. to recover civil damages. 

In addi tian, a number of' trade pr~ctices600 not in 

596 Cp. supra, at 51 ff. See also para. 2 (2) (d) 
FlRA~ subsec. 20 (d) ICA. 

597 Supra, at 52 f. 

598 S • C . 1970 , c • 23, a s am. S • C • 1 974 -7 5 -76 , c • 
10, c. 76 and S. C. 1976-77, c. 28. 

~99 As to the history of the Combines Investigation 
Act see -'Bakken, supra, note 58, at 999 f. ~ J. T. 
Kennish, "Competition Law and Enforceme~t in 
Canada" (1986) 20 Int'l Lawyer 81 at 90. 

600 Such as abuse of industrial property rights, 
refusaI to deal, consignment selling, exclusive 
dealing, market restriction t\ed selling b imple-

/ 
1 
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1 

f( themselves criminal offences were revtewable by the 

Restrictive Trade ractices Commission. The Commis-
1 

s~on could prohibit or make other orders relating to 
- " 1 

these practices~60l\ 

1. 
However, ,the cre~tion of civil' jurisdiction in the 

field of competi tidn ' Iaw by the federai Government 

was freqUent~y~ conJidered to 'be beyond the federai 
'L 

Governments constitutional authority.602 The co~bines 

Investigation Act was upheld ~y the courts only as a 

valid exercise of the criminal Iaw power vested in 

the f~deral GovernIlent _by the British North America} 

Act. 603 'This. con~~itutionai Iaw basis was considered 

to be much too narrow. 6 Q4 

For example, 'due to its crim~nai law bas+-s, the 

Combines Investigation Act made it an offence for one 

o'r more persons to acquire, "whether oy purchase or 

men~ation of' foreign judg-ements ànd orders and 
foreign laws and directivés, and refusaI to 
suppl y by à vYforeign supplier. Cp. Kennish, 
i bid .,at8S.- -

601 Kennisb, ibid., at 86:. 

602 For details see Kennish, ibid. 

603 Aft. 91, para. 27 aritish No7th America Act. 

604 Bak~n, supra, note 58, at 1000: Kennish, supra, 
note S99, at 91. 

• 

.. 

.. 



, 

.~ .... ~ Il 

• 

Alternatives: Comp~tition Law 221 

lease of shares or assets or otherwi se .•. any con-

trol over or interest in the whole or part of the 

business" . of any person, whereby competition was or 

was·likely to be lessened to t~e detriment or against 

the inter~st of the public. 605 Similar to this merger 

provision, it was a criminal offence for anyone to be 
r 

a party or privy to, or to the formation of, a mono-

poly.606 The term' monopoly was defined to mean, a 
1 

, 'h l 'b .. Sl tuatlon w ere onel or more pe'tsons el ther su stan-

tially or compl~tel~ control.:. the clas; or speci~s 
n ' 

of business in Whirh they a,re e'g~ged and bave 0pe

rated such busines or are, likely to operate 'i t to 

the detriment o. against the int'erftsto or' the i 

pubtic" .. 607 se penalties were involved, the 

standard of proo required for combines offences was 

the criminal la standard of proof beyond a reason-
.J 

able doubt. As a res~lt, enforcement of these pro--

,visions of th "Combines 

difficult. 608 ' 

1 • 

6 0 5 Cp. sec. 3 3 ~ 2 CI A. 
~ . 

60.6 Sec. 33 CIA. 

607 Cp,. sec. '2 ~IA. 

In~stigation Act was very 
~ç-" " 

• 

608 ~supra,. note 599, at 87, 91 and 103. 
~ 

\ 

'" 
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?-

The 1ack of clear author i ty on the part of the 

Canadian Governm.ént to· leg i slate in the area of 

anti trust 1aw on other than a crimina1 Iaw basis 

hindered the deve10pment of Canadian competition law 

and the en forcement of the existing ru1es. 609 Never

the1ess, the case, can be made tha t the regulation of 

competi tion is a general regu1a tion of trade and 

commerce th'roughout Canada for the bene fi ts of Can~

dians, thus being within the authority of the federa1 

GO'(rernment. 610 Consequently, on December, 17, 1985, 

the Minister of cons,umer and 'corporate Affairs intro-
1 

duced Bil).. C-91 611 into the House of commons. 612 It 

was assented ~o on June 17, 1986, and entered into 

force on July'1, 1986. 613 

," 

AlreadY"the new name of ,the Combines Investigation 
, , 

Act indicates that the néw 1egislation' has brought 
, 

about a number qf sîgnificant changes: The shol;'t 

609 Kenni sh, ibid'., qt 91 •. 

610 Cp. Art. 9)., para. 'z British Nbrth America Act. 
For a thQrough. 9iscu3sion of. 'ttris issu-e see 
fiennish,' ibid., at 90 (f' ... 

611 An Act tà 'establi sh t'he compéti 1:.i'Oo .Tribunal and 
to amend the Combin,es .InvestigSltion Act and(the 
Bank Act and other Acts in. conseguence thereof • 

. 
612 As to the reform see Kenoish', supra,' note 599, , . 

at 100 ff. 

613 S.C. 1986, c. 26. ' , 

~ 
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ti tle Combines Investigation Act has been repealed 

and the short tit1e Competition Act (CA) has been 

'substituted therefor. 614 Tbe purpose of the Compe-

tition Act is 

""to maintain and encourage competi tion in Canada 
in or der to promote the efficien~ and adapta
bility of the Carradian economy, in order to expand 
opportuniti.e.s ~or Canadian participation in wor1d 
markets whilet at the same time recognizing the 
role of foreig competïtion in Canada, in order -1:0 
ensure that ,malI and medium-sized enterprises 
have an equi t bl,e opportuni ty t9> participate in 
the Canadian economy and in order to provide, 
consumèrs wi th competi ti ve pr ices and p'roduct 
choices ... 61:, 

The Compe)ti tion . Tr ibunal has be~n' establi s~ed by 

t'he Co~petition Tribunal A~t (CTA). 616 The Tribunai 
" . ,-

consists of' not.· mo're than four judges of the Federal 

Court - Tr,ial Di vision and not more than ~ight otper 

members a,ll to be appoipted by the Governor in Coun-
. \ 

, 
cil on the recommendation of the Minister of Consumer 

, 

and Corporate Aff~ir~. 617 The' Tribunal 'has juris-

d~ction' to hear and determiI?e app1icati,ons made under 

Part VII of the Competition Act by the Director of ' 

614 Sec. 19 of the Act to estab1ish the Competition 
, Tribunal and to am~nd the Combines Investigation 
Act and' the Bank Act and oth;er Acts in con-
sequence thereof, s.c. 1986, c. 26. 

615 Sec. 1.1 CA. 

616 Cp. subsea. 3 (1 ) CTA, S.C. 1986, c. 26. 

617 Cp. subsec. 3 ( 2 ) CTA. 

\ 

" 
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'+ 
. Investigation and R~s,earch. 618 Part VII of the Corn';" 

" , 
\ 

petition Act makes a number of s1gnificant compe- • 

tition' policy issues" such as refusaI to deal 619 , 

se11ing620 , exclusive dealing, tied . consignrnent 
"!!!t 

selling and market restriction62l ,' and delivered 

pricing622 , reviewable by the Tribunal. In ad(ht~on,' 

abuse of dominant posi tion and mergers arè also su'b

ject ta revl.ew by the Tri bunal. 623 Since the crimfnal 

law standar'd of proof beyond a reasonable doubt no 

longer applies to 'merger and mèm,opo~y cases, it will 

probably be much eaSler for the tribuI:lal to_ prohibit 

these practices. 

'Any six persans resident' ,in Canada who are.,. not 

less than· e~ghteen yea.rs of age and who' âre of the 

-opinion tha't grounds exist- fof-'-the making of an arder 
--------~--- .------

~ \ ---
by the tribunal,. ~r that a person has contravened or 

( 
failed to comply with an arder made pursuan,t to the 

Competi tian Act, or that an of fcance has been or _ i5 

618 Subsec. 8 (1) CTA,. ,The Director is appointé 
the Governor in Council, subsec. 5 (1) CA. 

619 Sec. 47 CA. 

620 Sec. 48 CA. 

621 Sec. 49 CA. 

622 Sec. 52 - 53 CA. 

623 Cp. sec. 50 - 51; 63 - 75,CA. 

.. 
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about to be 'commftted, may apply to the Director of 
0.. , 

Investigation, an<:i Research for an inquiry into such 

.matter. 624 The Director also has to cause an inquiry 

whenever he has reason to believe that any of the 

aforementioned circumstances exists or whenever he is 

di rected by the Minst~r of Consumer and Corporate 

Affairs to cause an inquiry~625 

Beside the matters reviewable by the Competition 

Tribun~l, a number of practlces in relation to compe

,tition" 'are still offences under the- Competition 

~ct.~~6.~dreover, any perso~ who contravenes or fail~ 

to comply wi th an order of the' Tr i bunal under Part 

VII of the Act is guilty of an offence. 627 

Although the Competition Act retains the distinc-

tion - between criminal offences and competi tion 

tnatters to be revi"ewed -according to a civil standard, 

it will be much easier to achieve the purposes of the' 
...., \ 

Act- and to;--give effect to i ts provisions. However, 
. 

Canadian cornpetit~on law could become ,e~e~ more 

624,' Sec. 7 CA. 

6 25 P a ra. 8 (1') (b); ( c) CA. 

626 ' Cp. Part V of the Competition Act. 

627. Cp. sec. 46.1 CA. 
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effective if Parliament were to amehd su'bsections 54 
" 

and 55 of . the Competition Act. Currently, a foreign 

parent company is not allowed to implement a foreign 

j'udgement, decree, order or other process in Canada, 

or to gire effect ta a law in force in a country 

other than Canada, if this would 

(i) adversely affect competition in Canada, 

(ii) adversely affect the éfiiclency of trade or 

-industry in Canada without bringing about or 

increasing in Canada., competition that would 

restore or .improve such efficiency, 

(iii) adversely affect the foreign trade of Canada 

without compensating advantages, or 

(iv) otherwise restra;n or injure .trade or com-

rnerce in Canada Wl thout compensating advan'-

tages. 

According to Samuel Wex, the Comp~tition Act could 

be widened to prohibit, aIl foreign direc'tives that 

would have ei ther of the afore,mentio~ea effects. 628 

Such an amendment would increase the autonomy of 

subsidiaries of foreign parents in Canada. 

628 Cp. Wex, supra, note 118, at 57. It should be 
rnentioned that the author refers to section 31.6 
of the Combines Investigation Act which was 
repealed in 1986. -

,J 

... 
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In the light of the new provisions of the Compe,:", 

ti tion Act and the Competition Tribunal Act, i t is 
~ , 

fair to say that Canadii:ln competition law is galning , 

considerable mornenturn. The reforrn of ,Can~dian compe

ti tian law has gi ven Canadians a ~ore effective tool 

• 
for dea1ing with antitrust cases. This being so, 

'foreign investrnent review law ~s ~no longer necessa1:"y 

to deai with the effect of foreign. investrnents on 

competition in Canada. 629 

c) Protection of Subsidiary Autonorny 

The Canadian Business Corporations Act contains 

.. '\ 
only few prOV.lS10nS which regu1ate the structure and 

i 
internaI manag,ement of corporate groups: It provides 

for the ,preparation of consolidated financial state

ment'S630 and cç>ntains provisions concerning ihter-
, 

locking shareho1di~gs. 631 Beside this, the concept of 

A group remains essentia11y economic and has no 

629 

630 

631 

Wex, ibid., 'at 27 f~. 

Cp. sec. 151 caCA. For details see Hadden, 
Forbes '& Simmo.nds, supra, note 16, at 627, f. 

Cp,. sec. 30 ff. caCA. For details see Hadden, 
Forbes & Simmonds ,." ibid., at 62'5 f. 

.. 
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strict counterpart in company law. 632 Under the 

Canada Business corporations Act, each corporation is 
still regarded as an independent legal enti ty: no 

distinction is made between a functionally inde-
e 

pendent company and a company that is part of 'a 

larger corporate group. 633 Only on occasion hav;e the 

courts disregarded the corporate veil in situations 

involving parent-subsidiary relationship.634 

Yet, the emergence of corporate groups, whereby a 
<If 

num~er of legally independent corporations are linked 

together in var10US ways in a hierarchical relation

ship under the "commocn control 'of a parent or holding 

corporation 635 may not 'only be dangerous for compe

tition, but also for investors and creditor:s. 636 

,These dangers result from the fact that the holding 

632 Cp. N. C. Sargent, "Beyond the Legal. Enti ty 
Doctrine: Parent Subsidiary Relations under 
the West German Konzernrecht" (1985) 10 Cano 
BUS •• L. J. 327 at 327 f. 

633 Sargent, ibid., at 329;' Hadden, 
Simmonds, supr.a, note 16, at 633. 

Forbes & 

634 As to examples see Sargent, ibid., at 329, 
note 5. 

635 The most advanced ,form of the corporate group ia 
• b 

the transnat10nal enterprise. Cp. Sargent, 
ibid., at 327. 

636 N. Horn, Hc. Kôtz & H. G. Leser, Germé!n pri vate 
and Commercial Law, translated by T. Weir (Ox
ford: Clarendon Press, 1982) at 272. 
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company can influence the decision-rnaking" of the 

subsidiary in a way so as to make the leg'ally inde-

pendent corporation fac'tual dependent on the holding , . 

corporation. 637 This dependence can harm the inte-
" _J ' 

rests of minor i ty shJreholders' and of credi tors of 

othe ~ubsidiary. 638 

In Canada, the lack of a 1eg al reg ime to cover 

corporate groups is '1;>articular1y troublesome, given 

the fact ~hat 'corporate groups are the dominant forrn 

of business organization in Canada639 and that a 

large number of subsidiaries have foreign parent 

companies. It has been shown that one of the reasons 

for the introduction-of the Foreign Investment Review 

Act was the fact that Many decisions wtich affect 

Canadian' econornic li fe are made abroad. 640 The 

improvement of the autonomy of Canadian ·subsidiaries 

could be a response ta the problern of forei9n domi

nation. 

637 Horn, Katz & Leser, ibid. 

638 Hadden, Forbes & Simmonds, supra, note 16, at 
621 ff. 

639 Governrnent of Canada, supra, note 162, at 13 f.; 
Hadden, Forbes & Simmonds, ibid., at 619. 

640 Cp. supra, at 34 and 58 ff., 
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P,resently, minority . shareholder disputes and 

disputes between credi tors and subsidiary are viewed 

within an individual corporate framework. No distinc-

tion is made between a factual independent corpo-

ration and a dependent subsidiary. In law, the di rec-
• 

tors of a corporation, even if ,it is a wholly-owned 

subsidi ary, owe a ~rimary dut Y of loyal ty to the 

corporation and may not act to-,the detriment of the 

company.641 They are nO,t allowed to follow 'a di rec

tion of the parent corporation if this would result 

in a breach of their fiduciary du'ties to the subsidi-

ary.642 Corresponding1y, the directors of the holding 

corporation owe no fiduciary duties • to the subsi-

diary:643 They are usually not accountable te minori

ty sharehe1ders of the, subsidiary. 644 Every corpora
~ 

tion remains fully responsible for i ts own debts and 

liabi1ities; in the absence of fraud or misappropri-

a tion of the assets of the subsidiary, credi tors of 

the subsidiary have normally no recourse against the 

641 Hadden, Forbes & Simmonds, supra, note 16, at 
633; Sargent, supra, not~ 632, at 329. 

6 42 Sàr~ent, ibid. 

643 Sar9~nt" ibid., at 329 f. 

644 

- , 

There ls, however., a dut Y on the part of the, 
holding company not - to use i ta power of control 
unfair1y" For 'details see Hadden, Forbes & 
Sinunonds, supra, note 16"at 636. 
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as sets ~f the parent company, even where the group as' 
~ 

a whole remains'fully 'solvent. 645 

This legal situation is not satisfying. Rules 

which are based on the, fiction that each subsidiary 

of a holding cor-poration is a' separate and indepen-

dent entity are not in' accordance wi th the facts. It 

appears to be ne~essary to increase the autonomy of 

subsidiaries under' Canadian 1aw so as to allow, them , . 
to act more independently from their parents. In 

particular, there is a need to clari fy the rights and 

duties of directors in the holding company and in the 

subsidiary and to give better protection to minority 
\ 
shareholders and credi tors. The introduction 'into 

Canadi ah company law of a set of rules cover ing 

associated enterprises and corporâte groups could use 

West Germàn experience. 646 

The West German Joint Stock, Companies Act, 1965, 

recogni zes that a parent does not have the absolute 

right to di rect the activi ties of its subsidiary 

645 Sargent, supra, note 632, at 330; Hadden, Forbes 
& Simmonds, ibid., at 639. 

646 For a detailed analysis of the West German 
nKonzernr~cht" (law of associated enterpr i ses 
and- groups) see Hor,n, Kotz & Leser" supra, note 
636, at 272 ff.; Sargent, ibid., at 331 ff.; 
Hadden, Forbés & Simmonds, ibid., at' 642 ff. 
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unless there i s a contract of domination or prof i t

channelling. 647 In èase of de facto control, where a 

corporation by reason' of a major i ty shareholding or 

otherwise actually exercises i ts power 50 as to 

promote a uni tary business policy, a transaction is 

rendered illegal which is disadvantageous to the 

dependent -corporation, unless compensation 15 pro-

, vided. Where compensation has not been proviqed by 

the end of the business year, the dependent corpo:-

ration may sue the dominant corporation and its 

sta t.utory agents for damages. The claim can be 

brought on' the dependent company' s behalf by i ts 

creditors and shareholders. 648 

"-
Where there ls a control contract, the holding 

corpoiation may influence the business of the subsi

diary.649 The parent assumes, however, ,obligations 

relating to the subsidiary as weIl as to the minority 

shareholders and the credi tors of the subsidiary. 

First, the contro11ing enterprise must compensate the 

dependent enterprise for any loss sustained in the 

647 As to the definition of these contracts cp. sec. 
291 of the .Joint Stock Compan ies Act, 1965. 

648 Sec. 3l~: 312 # 3171 subsec. 309 (4) Joint Stock 
Companies Act, 1965. 

I~ 

649 Sec. 308 Joint Stock Companies Act, 1965. 

... 

" 
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business year. 650 In addition, the statutory repre

sentatives of the controlling corporation are 1iable 

to a sui t for damages by the subsid'iary where they 

'- have breached their dut y to give reasonable and 

carefu1 instructions. 651 Again, the claim can also be 

brought on the dependent company' s behalf by the 

mi nor i ty shareholders and the credi tors. 652 

Finally, the contracts must provide for a fair 

an nuaI compensa tory payment to -minor i ty sharehol

ders. 653 They must also fix a fair purchase priee for 

the shares of minority shareho1ders in case they want 
~ 

to leave the contro1led coporation. The fairness of 

, the purchase' price offerëd by the contract is subject 

to judicia1 control. 654 

The introduction of a similar set of ru1es into 

Canadian company law would stren9then the autonomy of 

650 Sec. 302 Jpint Stock Companies Act, 1965. 

651 Subsec. 309 (1) and - (2) Joint Stock Companies 
Act, 1965. 

652 . Subsec. 309 ( 4) Joint Stock Companies Act, 1965. 

653 Sec. 304 Joint Stock companies Act, lfJ65. 

654 ,Sec. 305, 306; subsec. 304 ~~~ .::&tld (5) Joint 
Stock Companies Act, 1965. 
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Canadian 'subsidiaries of foreign corporation. 655 In 

addi tion, i t would also offer bet ter 'protection to 

minor i ty shareholders of subsidiar ies of Canadian-

controlled- --en terpr i ses. 

d 

d) Codetermination 

There is no p"rovision in Canadian company l~w for 

any mandatory forrn of employ~e representation or 

<1" participation in the affairs of their company. 656 

Accordi'ng to Canadian company law, the directors of a' 

company are c in day-to-day control 
, . affaira. of its 

They are ultimately accountable only to their share
..-/ 

holders. The supporters of the tradi tional leg,j. si a-

tive concept point out that the shar~holders have in-
~. '1 • 

vested money in the company and, ul:tl.mately, own lt. 
,. 

Their interest ls considered ta be the prima~y objec-' 
.. 
tive for those who- actually run the business. Conse'-

655 
, , ", 

Cp. also Wex, _ supra, note 118, at 54, who also 
. sU9ges'ts that the paren:t,' s right to make 'de
cisions for its subsidiaries shou1d be limited 
by adopting ~he gene~a1 principle that the l~w 
should recogni ze an lautonomous . subsiÇliary in:
terest. 

656 Hadden, Forbes & Simmonds, supra, note 16, st 
291. 

tp; 
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quently, also the ultimate right to control the 

mana~eme~t should be vested in the shareholders. 657 

Although this is probably still the prevailing 

opinion" among Canadian corporate lawyers, other 

models of the corporation have attracted considerable 

attention. With the emergence of large corporate 

entities the question how to control their far

reaching economic and political powers arose. 658 The . 
cri tics of the tradi tional 'concept point out that 

nearly every decision of a large corporation, whether 
:t 

i t conceriled plant l~cation, levels of pr<.?duction, 
,N. 

wages " , di v idends, O.r pr ices for the goods 'produced, 

has a strong impact not only on employ~es, sQarehol-

ders, and consUmers, but also on "the economic and 

'" socië;\!" wel~-being of the society at large". 659 The 

way in which the management of large companies is to 

be cont.rolled became a matter of overwhelming econo-

mic and po1-itical significance and given rise to an 

intensive discussion of corporate legitimacy and 

'6507 For details ~ see Hadden, Forbes & Simmonds, 
%1 ibid., at"285. 

658 There was an inten$ive discussi6n of corporate 
legitimacy and governance lin every North-Ameri
can jurisqidtion; See only Berle & Means,' supra, 
note 563. 

659 C. Dykastra, "The· s,{evival of the Derivative 
Suit" (1967) ,116 Pa. L. Rev. 74 at 80. 
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governance in every jurisd~ctibn.~60 ,Due to the , 
separation of ownership and . ,. controî661 and· the fact 

'\ 

that a huge number of' j.nvestors is ,nei ther able nor 

willing to monitor the comp~ex activitie~ of' manage

ment, the validity of the tradi tional model of the 

corporation is questioned. 

if' 

What seems to be' more important is the j facto that 

the tradi tional concept'" dQes not" address one impor~ 

tant question: why 1-s i t that only shareholders 

should control the management and have sorne influence 
, 

on the way the business lS run? - 5inèe the employees 

of a company contribute as much.to the -achievernent of 

the company's go~lS as do 'its shar~holders, one might 

argue thai they should be i~ a p~sition ~h~t al10w~ 

them to influence .the internaI a~é~sion-ma~'ing pr<:>-, 
-

cess. The idea of workers' partie ipa tion gains fur-

\ther support if one c<?ns~dèrs that the' ~véra'ge worker 

or, employee ,is more dependent upon the company' s, 
, , 

suc cess or failure than 'the averag~e. shareholder . who 
, 

can make a ready exit if he is not satisfied wlth the 
" 

660 For' crltical - even pOlemlc - remarks. on this 
discussion see W. H. Kleip, Business Organi
zation and Finance (Mineola: Foundation Press, 
1980) ·at 131 f.' 

661 Gp. supra, at 204 ff-. ' 

t 
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cour,se of action decided upon 

manag,ement. 662 

by 
1 

the 

237 

cor-porate 

, l 
Worker 'participation, however, has only been 

discussed in Canada wi th respect' to corporate gover

nance and legi tirnacy. 663 The question has been ig

,nored whet~er and to what' extent worker pa~tfèlpation 
, ---could be a rneans to rnaint,~in ,effecti~e con~rol over 

the' national econorny. AS ,has been seen, Canadians 

have been con,erned wi th, this qùestion in the past. 

Neverthe1ess, i t has not y:et been b~en sugg~sted, to 

use cod~terminatiop instead of inv~strnent' contro~ 

measures te. rnaintain Canadian control ovar the eco-...;.-.--:--- ' , , 

norn~. Canàdian concern abollt foreign in~luence adds 

1::.0 the already strong a~gurnent~ in, favour of sorne <' 

forrn of rnandate.ry representation or partictpation ~f 

workers in the'affairs of their cornp~ny._~n addition, 
, " ) 

corporate decisions" re1ating to ,the creation ~f 

employment opportunities' could 'be inf1uence~ by 

workers' represent~tives. 

662 Weiler, Reconci1ab1e Differ~nces: New D,irections 
in Canadian Labour Law (Toronto: Carswell, 1980) 
at 3-03. 

,> 

663, Weiler, ibid., at 303 ff.: Hadden, ,supra, note 
563, ,àt 425 ff.:, Bonanno, sqpr,a, note 564, at 
947 ff.: Hadden, Forbes & Simmonds, supra, note 
16, at 291 ff.;, Eisenberg ',' 'supra" note 563, at 
15 ff. 

, , 
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In order to implement codetermination in Canada-, 

the federal legislator can fall b~ck upon European 

experience. 664 Although, it i5 difficult to make' use

able foreign legal concepts, it is suggested that the 

introduction of new forms of indus trial democracy 

would ensure that Canadian interests, namely the 
, , 

interests of Canadian workers of foreign-controlled 

firms, could be taken' into account wi thout limi ting 

\ the free ~low of foreign capital, into Canada. Foreign 

experienc~, namely in West German, proves that wor-

Kers' prati<?ipation is no bar-rier to the inflow of 
, , 

foreign investment: 

Although i~dustrial relations in Canada are based 

on the system, of collective bargaining and Camidian 

legal, scholars em~hasize the differences betwp.en 

Europe and Canada665 " there appear to be, no major 

66'4 For a detailed analysi s of the European, in 
particular the West~G~rman law, see Bonano, 
ibid.: Summers, "wo&.é"r Participation in tt)e 
U.S. and West Germany: A Comparative Study from 
ah Ameri~an Perspective" (1980) 28, Am. J. Comp. 
L. 367; Grossfeld, supra, note 564, at 136; 
Hadden, Fo'rbes & Simmonds, supra, note 16, at 
291 ff. 

665 Cp. Weiler,- supra, note 662, at 311; C. Howard, 
"Corporate Law' in the 80s - An Overview" in Law 
Societx 'of Upper Canada -Special Lectures: Corpo~ 
rate Law in the 80s (Toronto: de Boo, 1982) 18 
at' 20: ft co-deterrni'nation achieved by ap-_ 
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obstacles ag~i~st t&e introduction of codeterminàti~n 

into Canadian corporat.e law.' As Ha,dden, Forbes and 

Simmongs have state~: 

"The Canadian tradition of selecting the best of 
b6th ,European developments in company law and of 
those in the United states might be better served 
by a ,careful consideration of recent European 
experience on employee participation than by a 
rigid adherence to the traditionally ~~~ict sepa-" 
ration of company law and labour law." 

pointing labour directors is not a simpfe means 
to resolve labour-management confllcts. It 
impl'ies a fundamental transformation of values, 
••• a transformation from governance by politi-
cal economy to ~overnance by political 
philosophy •.. n. • , 

666 Hadden, Forbes & Simmonds, supra, note 16, at 
2'98. 

- ". 
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