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ABSTRACT 

, , project CONDOR is a proposed communication 
satellite system, for the five countries of tne 
Andean Community. The Proj~ct's his~orical
economic context, and a survey of previous 
feasibi1ity studies, provide the ~ackground for thé 
legal analysis of the CONDOR satèllite system: its 
rélation to COPUOS, ITU and INTELSA'T, organizations 
concerned with outer space and telecommunications. 
Several tssues, legal and political, merit further 
study to insure project CONDOR's success. 

Le ,Proje.t CONDOR la faisabilité d'un système 
de communication par satéllite pour les pays du 
Groupe Andin -- a été étudié à plusieurs reprises. 
Ces études ont port~~ sur les aspects techniques et 
économiques du pro je. .', 

Cette thè~ porte s 'sa faisabilité, vue d'une 
perspectiv~historiq e et économique, qui sert de 
cadre à l'analyse ju idique du projet. A fin d' 
assurer son succès, plusieurs points doivent être 
tenus en compte, tels que le Projet CONDOR et son 
rapport avec les organismes internationaux qui ont 

.. 

à voir avec l'espace extra-atmosphérique et les té
lécommunication$ (l'ONU-CUPEEA, l'UIT, et'INTELSAT) • 
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PREFACE AND ACKNOWLEDGEMENT ù 

Project CbNDOR a proposed, satellite 
, . 

communication system for the five countriés of the 
,,1 . . 

Andean Com~Unity (B~livia, ëolombia, ECQq90r, peru 
• ~)oj\ \ 

and \.~nezUela) has been th~ subj ect of 

tec,hniè't\l-economic feasibili ty studies. 
~ '~~ 

This thesis v~ews project CONDOR 

..... 
several 

from a 

di fferent perspeç,ti ve. First, it places the 

project in a historical-economic context: CONDOR 

as the Q résult of prior regional integration 

Second, the t~esis analyzes the proj ect 

from a legal viewpoint: its relation to the 

international, ,intergovernmental organ~ zations 

conQ~rned wi th o,uter space and telecommun.ications 
• 1,(; ~ 

issues (COPPOS, ITU, INTELSAT). ~ Lastly, it 
. . 
presents a list of issues that should be address)ed 

before project CONDOR~becomes reality. 

Thi;s thesis differs from the previous'~ stùdies 

of CONDOR in tha t it was wri tten for a'cademic 
, 

purposes. , It was not comnH.ssioned, requested or 
u 0 

e 

financed by any person or organization. The' 

analysis and conclusions are solely those of the 
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author, based on~, available 
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do 1uments those 'whose 
':.' 

circula~tion is not, ,restricted.\ 

MY::' thiimks to ~he many ..p,~~son~ 
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who assisted rnJ 
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COÙNTRY 

CAPIULa 

1 

l, 
POPULATION a 

AREA. (sq. IIl.)~ 

! POPUl'A TI ON • OENSITV, -
l, (per sq. m11e)' 

1 

E~HANGE RATE/US S1.no 
(Feb. 1988) 

TELECO~~UNICATIONS ENTITY, 

.NU~8ER OF TELEPHONES!,. ~ 

TELEPHONE OENSITYa . . 

NU~BER OF'RADIO SETSa 

NU~BER OF TELEVISION SETsl 

.. 'c 

l' 
. 

~ ~<r r-t .. , l' 

-
, .. 

)~ . 

• ~~AnOIi FIGURES· " 

~ 

-<~, 

i ' 

BOllVIA' COLOIIIBIA ECUAlfoR PERU VENEZUELA TOTALS 

" 

LA PAZ BObOTA QUITO LlI'IA CARACAS ~ 

~ 

6,0300,000 2.9 ,000.000 8.000.000 19,902,487 17,317,000' 80,519,.87 

424,20Q 439,825 104,510 482,257 352,141 1~802',933 

14.7 67 86 
140 \ .. 49 

.' 2.20 Pesos 275 Pesos 224 Sucres ·45 Intis J[Yl~oli vares 

.. 
ENTEl TELECO~ IETEl ENtEl C'ANTV '-

204,747 (1983) 2.5'47,.222 311,700 (1982) 519,703 1,021,136 4,604,508 
, , , 

NIA 6.82/~00 Pop; 3.87/100 Pop_ 2.97/100 Pop. 6.21/100 Pop. 
'1 

480.000 (1984-) NIA 
l, 

450.000 (1984)_ 875,000 (1984) NIA 
l' 

386,000 (1984), PilA NIA NIA - N/~ 

75J B 72% 85% 

1 

0.127985 1.1~ 0.747470 1.004326 r8200 0.353309 0.747470 1.004326 3.41019 

r. ~ 

• Composite from verlous sources. ITU. World Almanac, Int'l ~onetary Fund. INTELSAT REPORT (1986-1987). 
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A/I 

ANCOM 

ANDESAT 

ARABSAT 

ASETA 

AWST 

B/D 

BSS 

CAF 

.. 
CAL/saTEL 

CANTV
Venezuela 

CATSAT 

~ . 
LIST OF ACRONYMS 

Annals of Air and Space Law 

Articles of Incorporation [df ASETA] 

Andean Community\ cpuntries signatories 
of the carta~ena Agreement 01 1969: 
Boliv~a, Colombia, Ecuador, Peru, 
Venezuela. (Chile . was a member of the 
ANC6~ from 1969 to.1976) 

Andean Satellite 
proposed by this 
operating entity. 

. TELANDSAT) 

Organization. (Name 
author for CONDOR's 

(See E~A, OATS, 

Arab Corporation for Space Communications 

Asociaci'l- de Empresas Estat(ale~"~ de 
,Telecomunicaciones deI' Acuerdo 
Subregional Andino. (Association of State 
Telecommunications Entities of the' 
Subregional Andean Agreement [the 
Cartagena Agreement of 1969]) , 

Aviation We~k and Space Techonol09Y 

Board of Directors [of ASETA]' 

Broadcast Satellite Service- '( ITU-RR) 

,Berne Union. Short name for -the Ber.ne 
Convention for the Protection of Literary 
and Artistic Works (Paris Act, 1971) 

1. 

Corporacién Andina de Fomento 
(Andean_Development Corporation) 

Ca~adian Astronautics 
Consultants ~td.: -

Limi ted/saTEL 

. 
~ompafiia An6ni~a Nadional de Tel'fonos de 
Venezuela. 

Comision Andina de Telecomunicaciones por 
Sat~lite. (Andean Commission for 
Telecommunié'ations by Satellite) 

--" 

.. 
1 

( 



-' 

r 

o 

( 

. , . 

/' 

. . 

.. 

) 

CCIR 

CClt'fT 

CITEL 

COMSAT 

COPUOS 

DAMA 

EMA 

ENTEL
-Bolivia 

- vi 

[French ,Acronym] _ Internationa.l Radio 
Consulta~ive Committee, ITU 

li ,~ ./ 

[French_ -Acronym] International Telegraph . 
and Telephone Consultative Committ'ee, ITU" 

, . 
Conferencia Interamericana de Telecom
ùnicaciones (Inter-American Telecom
munications Conference) 

Communications Satellite Corporation 
(U.S.A.) J. 

['Uni ted " ~a tions ] Commi ttee 
Peaceful Uses of Outer Space 

\ . . 
Demand Assigned Multiple Access 

't , 

am 

Elnpresa Mul tinacional Andina, 
(Andean Multinational Corporat,ion) 
'..' ANDESAT" 1 OATS, TELANO"sAT) 

~ 

the 

(~, 

Empresa Nacional de Teledomuni,caciones 1 

S.A~M • . 
, - lb .. 

EN'!',EL~Piru EmpreSËl .. Nac ional 
- \ deI Peru 

de Telecomuni~iones 
, ~- . 

ESA 

ESCO 

ETV, 

-
EUTELSAT 

;'\ 
F.C.C. 

FDM/FM 

FSS 

GS 

IATA 

. ~ 

-~ 
European Space Agency 

-'- .. --; 
European Satell'i te Consulting Organ-
ization ~ 

, 
Educational Television (via satellit~) 

European Telecommunications - Satellite ).' 
Organization 

Federal 
(U.S.A.) 

Communications Commission 

". 

Freguency Divi'sion' Multiplex/Frequ~ncy'" 
Modulation 

Fixed Satellite Service (ITU-RR) 

General Secretariat (ASETAY 

International Air Transport Association 
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GSO 

l CAO 

IETEL
Ecuador 

IlfRB 

IISL 

- vii -

. ' International Bus~ness Services 
~New.Services offered by INTELSAT) . 
Geostationary Orbit 

~ 

~nternational Civil Aviation Organization 

Instituto 
icaciones 

Ecuatoriano 

International 
BoarÇl (ITU) 

Frequency 

de Teleèomun-

Registration 

Interna tional Insti tute of Space L'aw , 

INRAVISION , Insti tuto Nacional de Radio y Television ... 
. (Colombia) (National 'Inst!t:ute of Radio 
and Television dependency of the Ministry 
of Communiqptions, Colombia). - , . 

INTELSAT 

ITU 

ITU-RR 

LACAC 

LAFIl'A 

LAIA 
,(l, ' 

LDCs 

NASA 

_OATS 

• 
-é(J 

~, 

~ 

International Telecommunications Satel
l~te Orga~ization 

. 
International Telecommunication Union 

Internat-ional .Telecommunica'tion Union -
Radio Reg~lations 

Latin Ameriéan Civil Aviation Commission 
(CLAC is its acronym'in Spanish) , 

Latin American Free Trade Association. 
(Created by the Treaty of Montevideo of 
1960) -

1 • 

Latin - American Integration Association. 
(replaced LAETA in 1 ~O) 

Less Develop'éd/DevelOplng Countries 
j .. 

National Aeronautics and Space 
Administration (USA) 

Organizacion Andina de TelecomunicaClones 
por Satélite) (Andean Organization lof 
Telecommunications by Satellite) (newest 
acronym fo~ the operating entity proposed 
by ASETA) (See "ANDESAT", EMA, 
TELANDSAT) • 'L 
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PAN](MSAT 

RARC 

RI-T 

SATAN 

SATCOL 

'l 
SCPC 

SITE 

.. 

TELANDSAT 

TELECpM-_ 
Colombia 

TTCM 

TVRO -,-

.UCC 

UN OP 

UNEP 

UNESCO 

U.S. TOP 

WARC 

ID JI'fi 

- viii -

Pan American Satellitè Corpo~ation ('USA) 

Regional Admiriistrative Radio Conference 
(ITU) 

Red"Inter-americana de Telecomunicaciones 
(Inter-~merican Telecommunications Net
work~J\ A microwave network functioning 
in Latin America since the 1970s. 

satelite--'I Andino (Andean Satel~ite) 
(replacedvby Project CONDOR) , 

Satelite Colombiano 
(Co~ombian Satellite project, 1976-82) 

1 

~ingle Channel per Carrier 

Sa telli te Instruçtional Television 
Experiment (India) 

ESCO's Acronym for the Andean 
Telecommunications Satellite! s operatin~' 
organization. (See '!ANDESAT", EMA, OATS). 

Empresa Nacional de Telecomunicacion~s, 
S.A. 

Tracking, telemetry, comm'and and 
monitoring [station] 

Televisi'on Reçei ve Only (antennàe i. r 
Universal Copyright Convention (Revised, 
f>aris, 1 971 ) 

United Nations Development Programme 

United Nations Environmental Prog~amme 
Il . 

United Nations Educational,' Social and 
Cultural Organization 

, "'\ 

United States Trade Develqpment program 
~ , 

World 
• ('ITU) 

,tI; 

Administrative Radio ... Conference 
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INTRODUCTION 

. 
Communications by satellite have been madè 

possib~e only: wi thin the past twénty fi ve' years, 
t ' 

but they are now so commonplace that the y __ tend to 

be taken for" granted_, This means" of communica tio'ns 

has revolutionized our concepts-of time and spacë, 
. 

and ~p1tofoundly ,altered every ~ other Jneana of 
~o c 

communication: we no longer have to wait months or 

days for a response to a let ter -- we can pick up a 
J 

" 
phone, dia} across the world, and have an answer in 

a matter of seconds. Similarly, we can transmit 
}~'0~ , 

documents ac~~s6 continerits and oceans, do business~ 

instantly with any _ entity that has the necessary' 

equipment to" receive a ':fac$imile" aopy of the 

~ paper. Satellites are versatile means <Qf 
\' . 

transmisfiion -- th~y can carry voice, video, data . 
or audio signals acros's all kinds of terrain' and 

. 
borders. Perha_ps no other method of ~ommun'~cation 

}s quite as versatile as th~ artifi;ial satellite- \ 
'"' which beams its message baek to rarth ~m· its 

. 
orbi tal "parking space", usually 22, 300 milé~ above 

the earth • 

.. , 
/ 

~ \ 
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In 1945 Arthur Clarke wrote in' "Wireless 

Worlà,,1 that it would be possiole to - transmit 

messages or signaIs to the whole world wi~h the ~se 

of three satellites in geostationary orbite What 
. 

seemed to be a science fiction proposaI at the time 

became reali~~ a mere 30 years later. Nea+ly every 

country has at least one earth' station with which 

to' receive or transmit messages or signaIs and uses 

satellites 
\ 

for dpmestic and/or in terna t ional 

communications. 

The first satelli tè launched was the Soviet 

------------ ' "sputnik" in October 1 957. In January 1958, the 
, 

U.S. Navy Launched itS' first· satellite, and the 
r 

race in space began in earnest. The Americans were 
\ ' 

quick to realize the t:ommerci,al potential of this 
J ~ 

n~w medium of cbmmunica tion, and in July 196:2, the 

first satellite transmission took plqce between the 

U ~ S. and Europe, whèn Pres iqent Kennedy spoke on 
. 

television. Subsequently the U.S. Congress passed 

the Communication~ Satellite Act, which provides in . , 

pertlne~t part that 
, 

"a) ". • • i t is the. policy o.f the. United 
States to establish in conjunction and in 
cooperation with other countries, ~s 
expedi tiously as practicable a commercial 
communications ~ satellite system, as part 
of _an improved global éommunications 
network', which will be .responsi ve < to 

( 

\ 

. .. 
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public needs and nationa 1 objectives, 
which wi Il . serve the communication needs 
of the United States and other Gountries, 
and which wi Il contribute to world p'eace 
and understandi~g. 

(b) The, new and expanded 
.telecommunication services are to be made 
availabl~ as prornptly as possible and are 
to be extended to provide global coverage 
at the earliest practicable date. In 
effectuating this program, care and 
att'ention' wi Il be directed toward 
providing such services to econornically 
less dev~loped countries and areas as well 
as thèse ....rr\ore highly developed, toward 
efficient and· ecqnornical use of the 

;electrornagnetic frequency spectrurn, and 
toward the reflection of the benefits ,of 
this new techno~ogy in both' quality ot 
s~rvices and charg~s for such serviceSh 2 

The 1962 legislation created 
.. . 

the 

Communic~tions Satellite Corporation (COMSAT), and 

also paved the way fo'r the creqtion of INTELSAT, 
~ , 

the International Telecommunications Satellite 

J Organization which functioned . under· interirn , 

~greements from 1963 to 1973. 

INTELSAT's mission was ,to proviGie 

international satellite communications to aIl 

countries, taking into consideration Resolution 

1721 (XVI) of the General Assembly of the Uni te'd 

Nations, that 0 ". 

, . communications by~ means of 

satellites should ,obe. available to the nations of 

the world as soon as px:.acticable on a global and 

: ' 

- ') , 

--, ~---~ -~ ~---------------
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gl,?bal and non-discrimina tory. basis,. ;- • ..3 and 

the Outer Space Treaty of 1967 .~ __ ,a_- --ô _ .. -; and .in 
'" .. , ~ -

1 

particular Article l which states that'outér space 

shall be used for the benefit and in the interests 

of aIl countries " , 

Desiring to continue the devélot>ment of 
this,telecommunications satellite system 
with the aim cf achieving a single global 
commercia~ telecommunications satellite 
system as part of an improved global 
telecommunications network which will 
provide expanded telecommunications 
services t.o aIl areas. of the world and 

J 'which will contribute to world peace and 
understanding, , 

Determined, to th1s end, to provide" 
for the benef i t of aIl mankind, through 
the most advanced technology available, 
the Most efficient· and economic 
facili ties possible consistent wi th the 
best and most equitable use of the radio 
frequency spectrum and of orbital-space, 

Believing that satellite 
teleèommunications ~hauld be organized in 
such a way as to permit aIl people,s to 
have access to the· global satellite 
system and those states members of the 
International Telecommunication Union 50 

wishing to. invest in the system wi th 
consequent participation in the design, 
development, construction, including the 
provision of equipmerit, establishment, 
operation, maintenance and ownership of 
the system 114 \ 

j'Interim agreefllents 
) 

for INTELSAT and its 
"""', 

~i~natories were d;-arfted between 1962 and 1(P~f~' and 

the Final Agreement~became treaties ,in 1973. 
. ' 

The 

initial signatories to the INTELSAT Agreement were 

, 
\ 

·1 
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1 
the de~é1oped countji~S, with the United States 

be~ng the majority, shareho1der through it~ 

;ignatory, COMSAT •. ~etween 1970 'and 1989, the 

number of countries or • territories . served by '. 

INTELSAT increased from 60 to 166. Over 110 

countries are members of ·this organization.· (The 

most recent me~ber is Benin, 

Spring of 1987).5 

which joined in' tne .. 

Since 'its inception. INTELSAT has provided 

international 'public telecommuniêations to its 

members an'd us~rs. Beginning in 19'19 ft has leased 

or sold transponders ta several of thesé countr,ies 
" • 

,- for their domestic communication. In 1975, .on1y· 4 

countries leased this capaci ty, but by 1986, 26 

• 
countries, or nearly one fourth of INTELSAT rnembers 

Q , 

were leasing or had purchased transponder capacity 

for domestic services. At the sarne time that 

membership in INTELSAT has increased, the costs of 

providing international telecornrnunfceion serVi~e~. 
by satellite has decreased, making them affordable, 

if not essential, to most countries. 6 

International telecomrnunications are 

essential for the expansion of national export 

market~, for banking transactions, and for the 

\ 
/ 

1 

... 
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national corporation\s. ' H n~t, in order' to 

the less devel ped countrie (LDCs "develop", 

hereinafter) need a link wit the countrie beyond 

their immediate borders, a iink on which hey can 

rely to transmit and receive the requisite 
. ! 

-' information. Satellites are admirably s1ited for 
\ 1 

the provis,ion of these' domestic and intlrnational 

services since the y are distance-insensi ive, they 
, ---- > 

can transmi~r- vift.eo/ and data over large 
----

geographic areas for t~e same low cost. 

Commun\ica'tion satellites also held the promise 

of improving the literacy rates in developing 

countries, since they could be used to tfansmit 

educational television programs. Health-related, 

and agricultural programs were' also envisioned for 

satelli te transmission, thus improving crop.' yield 

and nutrition for the majority of the wo~ld's 

people. 7 So far these applications of satellite 

communications have not materialized to the extent 

or degree contemplated earlier by their proponents, 

but 'since the use of satellites is still in i ts 

infancy, these promises may yet be ful~lled in a 

few years' tirne. 

. / 

'. 

-> > ---~ > -'---------'""'------------
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The~e expectations as weIl as technological 

. progr~ss led to the further development and 
(" 

refinement of satellite technology and its 

application. 

had declared 

By the early 1970s the United states 

an lIop~n skie~" policy, allowing for 

competitJ.on among providers of domestic satellite 
o 

services. 8 On the international level, INTE~AT 

remain~d, and still remains, the major proyider of 

international public telecommunications. 9 However, 

the international skies were also subj ect to new. 

entrants, under the form of domestic and regional 

satellite systems. In the 1970s, many European 
- --

countries began discussing the possibility of 

having a regional satell~ite ,sys;?:; dedicated to 

meet their needs. An regional communl.ca l.on 

interim EUTELSAT Agreement was osigned in 1977, and 

the definitive Convention and Operating Agreement 

came into force in 1985. Prior to EUTELSAT, 

another cooperative effort was the Franco-German 

satellite, sym~~~d ~=~r cc experimental 

purposes. 10 

It was not only the developed and 

- sophisticated nations which sought to establish 

their own satellite systems. India, Indonesia, the 

-
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A~ab and Latin American countries also began 
, 

explor~~g the 

communications 

applications 

technology,f to 

development needs. 

of this new 

meet their own 

With the cooperation of the U.S. National 
iJ 

Aeronautics and Space Administration (NASA), lndia 
(1" 

developed 'al'} experimental satellite system, 'the 

Satellite lns~ructional Television Experirnent 

(SITE) by whïch the lndian Government aimed a t 

prov:i.ding education .by television to rernote 

communi t-ies . 'By 1980, lndia had launched i ts own 

satellite, wit~which it provides, inter alia, 

television programs' for communi ty reception, as 

well as voice and data transmission. Sirnilarly, 

Indonesia had q. satelLite buil t and launched in .. 
1976 for its dornestic communications purposes. 

Since In~onesia consists of over 6,000 islands 

strewn over tl;lousands of kilometers, 
14 

satellite 

communications seemed to be the ideal t'eçhnology 

with which to meet the domestic cornrnun~cation needs 

" of th~t archipielago. 

\ 
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The Indonesian ~- satellite also provides 

" domestic services to Malaysia, Singapore, Thailand 

and the Philippines, by leasing transponClèr ~ 

capacity to'these countries. 

Meanwhile, on the other side of the g~o_be, as 

early as 1970 the idea of using satellites in Latin 

America for educational purposes 'was being 
~" ~ 

discussed. One .. issue that was debated even then 

~~ whether' the sat~ellite should be national (owned 

by one administration); or regional (owned and 
\ 

operated various countries)~ 'another 
- '. related by 

issue was the coverage:·, the satellite should 

provide. 

Several countries and international 
" 

l , 

organizations established commissions to study the 

feasibility 

'" educational 

countri~s.11 

of a 
, 

system 

satellite. communication and 

for the Latin American 

Among these was the Asociacion de Empresas . .' 

Estatales de' Telecomunicpciones del Acuerdo 

Subregional Andino (ASETA)~,r"~whic>h in 1976 agreed to 
, ) 

\ 
establish a commission ëo- study the feasibility of 

1 

'a satellite system for its member countries. ASETA 

is comprised of the countries signatories to the 

.r 
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Cartagena Agreement.. (or Andean p'act) of 1969: 12 

Bolivia" Colomb±a, Ecuador, Peru and Venezu~la. , , 

'l:nitially Chile was 'a member of-the Anqean face, 

but it 'withdrew in 1976. Venezu~la, on the· other 

hand, ?id not ~ign the Cartagena Agreeme~t unti,L 

1973; since then it has pa~ticipated in the Andean 

in ASETA. The • • e 
propos~d ASETA 

sat~lli te -:-Eomipunications system (as distinguished 
o ~!. Q 

f,rom 'terresttlal systems) is called IIproyecto 
\ 

CONDOR, Il or Prçj ect CONDOR. 
<'1 ' ... 

The feasibility ·of Project CONDOR is the 

SUQject matt~r of this thesis. 

The CONDOR proj ect is only .one pf several 

cooperative effbrt~ \ that have been unde~taken Py \ 
D 

the members of the Andeafi Community. 
J 4/" 

Prior 

attempts to uni te these countries and to undertake 

_ joiat ventures have met with· ,varying degrees of 

success. 

Hi,storical,. geographic and pe>li tical' factors 

must be t~ken into account in evàluating the .. 
o 

prospects of Proj ect CONDOR 1 li? success. Sorne 'of 

\1'\ t,hese .w,ill be reviewed bpiefly, and' ,the potential 
, ' 

, ' 

.. '- '\ 

outcome of ~!oject CONDOR will be assessed in that 

contexte 

c • 

o' • 

" , 
\. 
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o 
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1 , Clarke; Arthur C., "Extra-terrestrial Relaya:' 
Can Rocket Stations Give World-Widè- Radio 
Coverage?" Wiretess World, Octobe~ 1945, pp. 305-' , 

" 308. . ) , v , 

2.J Sec. 102 (a) , (b), ~"\nunications Satelli teo Act 
of 1962, 'B.L. 87-6.24, 76 Stat. 419, August 31,' 
1962, 47 U.S.C.' §§ 701 et seq. [Cita,tions refer to 
the 1962 Titles and Sections]. . , 
3 U. N. G. A. Re 5 ~ , 1721 - ( XVI) , 
Cooperation in the Peacefu1 Uses of 
( 2 0 D~ c. 1961). 

International 
Outer Space. f 

4 preamble, INTELSAT, Agreement Between "the" 
Uni ted states ana Other Gover'nments and Operating 
Agreement. D.S. T.LA.S. 7532, Washington, D.C., 
A:ugust 20, ~ 971, (Entered: into force Feb:i:uary 12, 
1973). [Ci ted as INTELSAT Agreement hereina~ter J • 

o 
5 INTELSAT Report 1986-1987 • 

. / 6 The anm"l space, segment utilization charge 1n 
1965 was 'U.S. $32,Oœ; by 1985 it had decreased to 
us $4,680. The first' INTELSAT satel1! te' ,EARLY 

rSIRO, 1aunched in 1965, had a 'capa~ity of 240 
cir~uits or one TV channel. The newest spacecraft 
( satelLi te), :.INTELSAT VI, will have a capaci ty of 
30,000 simul taneous twoLWê®Y te1ephone circuits and 
three TV channels utilizing 614 GHz AND 14/11 GHz 
frequency bands. INTELSAT Report, pp.' 16," 17, bac}< .- , 
cover. ,. 

7 In 1975 UNESCO held a "Regional Seminar "for 
Latin America on Satellite B~oadca~ting Systems for 
Education and Oevelopment" in 'Mexico City. One of 
the 'papers presented provided an overvi,ew of" then 
existing and p1anned sate1lit~ systems. Special 
attention was given ta the "potentia1i ties of 
satelli t'e broadèasting for education and 
development and to the. need for regional co-

. ·operatiol1.." Presentation of E. L1o~ Sornmer1ad, 
Chief, Division of Commnication Research' and 

'( Pol:j.cies, UNESCO. ' UN/UNESCO COM. 75/CONF.70312, 
Paris, 1 July 1975. (This is but 6ne of.many 

-'documents on the use of satellites for educationa1 
purposes. See notes Il, 12, infra.). 
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8 Federal Communic~ons Commission; Domestic 
Satellite Policy (Docket No. 16,4~), 35 F.C.C.2d 
844 (1972). This policy authorized domestic 
car-riers to provide only domestic television relay 
services tq, various receive-only points located 

1 
within the United states. 

.... .. 
9 The INTELSAT Agreement defines "public 6f 

",telecommunications serviaes. [as] fixed or 
mobile telecommunications services which . can be 
provided by sa telli.te -and whicl1 are available for 
use -by th,.e public, such as telephony, telegraphy, 
telex, facsimile, data transmiss ion, transmission 

.. of radio and television, prQ.grams between approved 
earth 'stations Ravi~ccess to 'the INTELSAT space 
segment for further~ansmission to th~ public, and 
leased circuits (or any of these purposes; but 
excluding those mobile services • • • 'which are 
provided-through mobile stations operating directly 
to a satellite which is designed • .. • to provide 

",services relating to the safety or flight control 
of aircraft or to aviation or maritime radio 
navigation. (Article I(k), INTELSAT Agreement)~ 

10' For a succinct but longer, account of 
"Symphonie", see N.M •. Matte, Aerospace Law: 
Telecommunications Satellites. Butterworth & Co. 
(Canada) Ltd. (1982), at pp. 162, 163. 

11 For example, see Comisi6n Nacional de 
Inv~sticaaciones . ,Espaciàles,. Buenos Aires, 
Argentirfa; Summa,ry (in English) of a "Survey of 
Backgr,ound In\ormation anq Dra{t Plan." [Undated 
pho~ocopy, but publisl\ed prior to the 1971 'World 
Administrative Radio Conference]. See Feasibility 
St~dy of a Regional System far- Edpcational 
Television in Latin ~ America, Final Report. 
FMR/COM/RPC/75/207 UNDP;UNDP/RLA/7l/223.(l975). 
(Distribution of the Final Report was restritted, 
and it was impossible for this aufhor to obtain a 
copy from the ITU, UNDP, or UNESCO. qeveral other 0 ,t 
UNESC~ documents on communicat.ipns I;>cliei'ès in ~ , 
Latin Amer:i"co? Mere not available ei ther) • 

12 The Cartélgena Agreement of 1969 grew out of. 
the 1966 Declaration of Bogota, which sought to 
strengthen the Latin American Free Trade 
Association, established by the 1960 Mo~tevideo 
Treaty. See Chapter 2, infra, note 12. . - . 
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CHAPTER ONE 

-THE HERITAGE OF THE ANDEAN COMMUNITY. 
i fi, ~ _ 

.' ~,. 
Sout,h America is trequently considered and , 

.. ~ .' 

\ ~e~cribed a~ .a, fairly hO~Ogeneou~ c~~tine~t. 

the exceptl.on 'o~ .Brazl.l, thl.s con~inent 

With 

was 
1 • 

ço:t.onized by the Spanish. The history of the 

con,quest of the northern part of South America, 
'lie 

however i ,is qu~te different from the experience of 
\ ,p 

Argentina, Chile, Uruguay and Paraguay. 
\ 

Trends common to the northern countries 
'. 

Colombia, Venezuela, Peru and Ecuador; now members 
. . 

of the Andean Pact which are still apparent 

today hav~ their roots in both pre-Ccilumbian ' and 
.. 
post-conquest tim.es. Sorne. of these currents will 

be highlighted but will not be delveO into, since a 
~ 0 

historic.al treatise is not the -obj ectivt:i of this 

chapt~r. 

--,ij- The land mass now known as the sever.al ~ . 
, , 

countries 'of Boliyia, Chile, Ecuador, and Peru was 
) 

once under the influen e,of the vast Inca empire, 

~ither directly, (as i the case of Bolivia, Chile, 

Ecuador 'and pèru) 
.

and Venezuela) where 

( as ,. in Colombia 

of\~he Indian tribes were 

". 

" . 
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l 
subcultures of the Incas. The Inca empire was 

monolithic tt,o an extent, but it harbored a number 

of distinct subcuîtures as weIl •. The',Inca empire, 

like the Spanish one, was ruled by a king' 

'consider'ell' tp be endowed with divine qualities and , 
rights. Church and stat~ were, virtually one and 

the, same. SimiléJ,rly," in the Spanish Empire there 

was no. separation of powers between the king_, of 

Sp~in and the Catholic chur_ch. Hence, when -the , 
Spanish sought to impose their gov~rnmental . 

-
structure on their new stlbj ects, they were not 

imposing a totally unknown system of government on 
... 

the Indians since the India.n rulers were regarded 
-

as representatives ,of deities, ,and the Kings of 
• 

Europe rule9 'by 9vine right." 

Despite a superficially similar hierarchy 

where the ruler was aIl powerful -- there were 

vast differences between the Spanish conquistad?res( 

and the natives of the new continent, who 
. 

were 

~mostly rural, agrarian people • Eventually the 
. 

'\ - Spanish system won out" with the imposition of the 
~ 

Spanish views of law, religious beliefs, and social 

structure • 

• 

l,' 

-~ , 

:;-
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The "Kingdorn al ,the' New' Granada" encampassing 
. 

the' territo~y between Panama and Ecuador, was 

gaverned~by the Real Audiencia, or S~prerne Court in 

Bogota, wi th the King of Spain represented by~;" a 

vic\roy.'2 

The 
. 

viceroys eventually .' becarne quite 

influential in their own ,.,t'ight' in the' colonies, 

perpetu~ting the rigid social structure and 

abso~utis1 of the far-aW~y spa~iSh manarch. 

The period between the first settlements at 

.th~eginning of the" 16th century and t'he cri~s for 

i~endenc~ in tfe 1800s was marked by a series ofo 

uprisings, rebellions by the native, Indians and 
. , 

finally by the intel~ectuals. By the late l,8th 
, 

century, the "Criollos", those born On the South 

Arnerican continent, began res,Ëm ttng 
-

the Spanish 

• 
absolutist rlule' and discr~m~~tion against the 

• Criollos. 

Many of the influential "Criollo" leaders had 

received part of their education in Europe where 

thèy carne -into con&ct with philosophers of the 
'1 i 

t> 

Enlightenment, as- weIl as 'advocates of the French 

Revolution. Coupled with these views ~was the' 

... ---~ 

) 
., 

, . 

,'. 

'. 
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\ 
determination of the Eng~ish ,colonies in North , 

America to become indepehdent from the British. 

In \.810, the Viceroy 'of ,New Grenada was ousted 

from --Bogota'; a first Congress was -formed, an6 , 

ïndependence from Spain forma11y proclaimed. 3 
• 

Simon Bolivar, a venezùelan by birth, led somé 

of the initial battles aga~nst the Royalist troops, 
, ., 

and by 1826 most; of South America became formally 

independent from Sp-ain. 4 Bolivar had envisioned a 

country, 'the Gran Colombia, which would include 
f-

Colombia, Ecuaaor, Venezuela, and Panama, aIl .. 
uni ted under one ,s'tirong central government. He 

,served as President of the Gran Colombia for à , 
short time. However, other patriots wanted a more 

téderalist type of government. This philosophical 

conflict resulted in the disintègration of the Gran 

Colombia into' separate nat:i;ons by 1830, the same 

year that Bolivar died on his way to exile. . , 

Th~ geography of Sou~h Americb also led to the 

lac~ of unification among the emerging countries • 
. ) 

The Andes mountains have presented serious 

obstacles .to t~developrne'nt of pplitical unfty, 

trade, transportation and other, means ' of' 

communication between the countries • . 

, G 

l' 
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These accidents 'of geography mountains, 

rivers" jungles -- have helped preserve, if not 
, 

, ~ 

'emphasize, certain traits among the \ South 

'Americans, leading t~ both trade and wars between 

the Indian tribes. The~~ also led to the eventual 

~stablishment IO~ 

republics: 

trade barriers between 
--

the new 

Several trends, established by the Spanish, 

rulers are apparent even today. A few of them are 

sketched out in general. Hc;>wever 1 the y are not 

meant tb be alI-inclusive, or exclusive' ta the 

South American countries. 
t} 

oThe tradi,tion of a fairly autocratie 

ruler and a hierarchical society with a, central , 
~ 

figure of authority. The numerous dictatorships in 
• , 

South America attest ta continuation of' this 

tradi tian,. 

oThe role of the mili tary 1 supporters of 

both religious and secular authority '(wi ~h a ~ew 

exceptions) and an important force of change, able . ' 

tQ topple or support the existing .90vernment. They, 

are ,also the recipients of a sizeable share of 
\ 

national ,budgets. 

• 
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oThe blurring of chur ch and state power: 
.. 

From tl;1e time of the Spanish conquest the educated. 

c+ass ~eceived its training either in the seminary 

or in the army. Even now the Catholic 'Ch~rch and 

the military have great i!lfluence in the politics, 

economics and educatiop in most ~of the South 

Amerioan' countries:. 5 Indeed, in sorne of them there 
/ 

is still no separ,~t,ion of chur ch and state. 

o 'The tra'di tion 'of the "Caudillo", or local 
, / 

~ strong leaders, / who have, ~merged for want of other 
1 

\, 

leaders: l,Qcal leaders are still important . 
. / 

"factors" in achieving or deterring change wi thin 

their sphere of influence. 

o Societies in which 0 legalisms and \ 

formalities abound: ~he nature of the former . 
ruling power -' ... where ~ the ,king made, executed and 

1udged' the' laws (and the Viceroys perpetuated this 
J 

tradi tion in the colonies) ,re~ulted in an 

overly legalistic mentality.6 ~ven now, the amount 

of bureaucratic "red tape" and conditions which 

must be met prior to ,obtaining the governrnent' s 
\ 

permission or consent to undertake an acti vit Y is 

sufficient to dissuade - most' potential 

éntrepreneurs. 7 

, 
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." 0 The' disenfranchisement of t;he,/maj ori ty of 

the population, resultin~in the concentratio~,of 
. 

wealth in a mino~ity which continues to govern the 

maj'ority. 'Although a· middle class has begun to 

emerge in most of the South American countries, it 

is nO~ite as ~izeabl~-~or i~fluential-- as the 

middle class in industralized countries. 
, 

o Geographie barriers, including mountains 

and jungles, lead to isolation, and lack of 

adequate means of transportation and communication. 
1 

. Pow,er, industry, commerce and wealth tend to be 

concentra ted in a few ci ties, despi te a ttempts ,to 

keep the population in the.,. countryside, or' to 

D,' establish indus trial centers in smaller ci ties. 

Despi te many similari ties, and a common 

linguistic, cultural and religious heritage ~eft by 

the Spanish conquistadores, the countrfes fOJ:'mï~ 
... 1' 

the Andean Group (Bolivia, Co~ombia, Ecuador, Peru 
? 

and Venezuela) are far from homogeneous. 

,Particulary noti~eable are the differences in their 

natural' resources and the exploitation thereof, 

their economic polisies and goals, the râte of 

industrial expansion, the literacy rates "and their 

political orientation. S 

, 

\ -

", 

. / 
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These elements 1 found atone time or , ~ 

.J fJ/!! 

other, and in varying d~grees in most of the South 

American countries, are both, their strength and 
• their weakness. They hold the promise and continue 

to' frustrate efforts of regional" integration~ 

. including those of improying communications oetween -

1 , 

fi 

the countries.; they l'l"ave been and are important 

factors in their national development and in the 

regional integration efforts. 

sorne of these efforts. 

~ 
1" 

'\ 
'.' 

, . 

.'t' ~ 

JI 

Chapter 2 looks at 

'" 
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1 E. Bradford Burns, Latin America: 
Interpretive History. Prentice Hall, 
(1986), chapters 1 and 2. 

2 Ibid., p~ 

A Concise 
New Jersey 

3 W.O. - Galbraith: Colombia: A General Survey. 
Oxford University Press. London, (1966"), pp. 10, 
11. 

4 "Burns, supra, note l, p; 86. 

5 Ibidj pp. 313-3~4 • 
• 

6 David Morawetz, The Andean Group: A Case study 
in Economie Integration among Developing Countries. • 
The M.I.T. Press, Cambridge, Mas's. (1974), pp. 3-5, 
25-50. 

7 See for example, "why'The Einperor 1 s New' Clothes 
Are Not Made in Colornbia. " World Bank staff 
Working Paper No. 368, the World Bank, Washington; 
D.C. (1980). Chapter 6 is especially pertinent: 
i t diseusses the bureaucratie problems faced by 
clothing manufacturers in Colombia. For another 
perspective on the issue of l~galisms,' see R." 
Radway r Tiansfer of Technology ~o Colombia: 'A 
ProposaI to Modify Decision 24." University of 
Miami J. of International Law, Vol. 12, No. 2, pp. 
321-341 (Spring 1980). 

8 ~orawetz., supra, note 6, pp. 25--50. 
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CHAPTER TWO 

REGIONAL INTEGRATION EFFORTS 

A') BAC~GROUND 

The Incas had highly developed road systems, 

-90ing from what is now Quito,. Ecuador, otb Santiago, 

ChIre. The Spanish expanded the system by buildîng 
, 

a>. network of trails or "Camino Real." in sorne parts 
8 

of the countries, enabling 'packs of mules to take 

small amou,nts of goods from the mountains dowIl' to 

. the river ports, from where they went to one of the 

ocean ports and off to Europe. 

A few years· after their independence 'from ;; 

Spain, the South American countries became aware of 

the importance of transportation as a means of ______ -
------~---------

exporting their crops to foreign markets, primarily 

European countries. Mindful of the advantage of 

exporting "greater quanti ties, the leaders of the 

new nations adopted the most modern means of 

transportation then available to them to expand 

their exports. Thus, by the l830s the"steam engine 

had already been adopted in Latin America, and by 
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the late l;9th cÈmtury, man y countries in South 

America had railroads. 1 

In the 18405, Samuel Morse 1 s telegraph system 

was developed, and both in Europe and South America 

this novel means of communication was adopted by 

the governm~nts. The telegraph line often utilized 

the same rights of way as the rairroad traeks and 

in sorne instances, foreign c~mpanies owned the 

railroads and the ,telegraph systems, sinee they . 
were the main contributors of~the capital necessary 

to ,build these syste~s. Thus, while the new 
, 

eountries were trying to achieve independence and li 

economic self-sufficiency, they were simultaneously 

dependent on foreign ~te~icians to install their 
, '" 

transportatio,n s~ms ·th.at would take the export_ 
" 

products to their +oreign markets. 
-

progress did not come eheaply: the Latin 

American governments incurred large foreign debts' 

to pay for their railroads as -well as for the 
r 

telegraph system. 
o 

(In the 40th century, this 
, 

pattern of indebtedness tq foreign pow.ers has been 
1 

repeated, wi th the acquisition of aireraft and 
c 

... 

other sophisticated equipment, ineluding _ 
, 

telecommunications hardware). 

t 

. , 
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"By ~he late l890s, South America was connected' 

to Europe and to North" America by c'ables' ,and 

telegraph.systems; in sorne instances it was easier 
'. 

to communicate wit~ a Europe~n city than with a / 
o 

P 'loc~t one. This pattern'persists even now, since 

m~ny of the -fines of· communication--whetber by 

ràil ~ air; racÜowave or cables _1. eX,ist to 
~. 

facilitate external relations rather than to foment , , 
, . -~ , 

in~ernal de?el,opmen-: or7 national ù~fication. 2 
, . \ 

.. 
Techno~ogical advances of the 20th- cent ury 

., 
have been instrumental in both helping and 

, , 

hindering . the developmeht of the 'Latin ..... . Arn,rican 

cep.t\1ry, countries. In the early part of _ the 

aviation promised to bring the nations together, by 

making i t possible to !ly. over the mountains frorn 

one, city or coun'l::i:y to 9-nother. _ t A.fter the first 

Worl? war,; 'an9. during W~ld War' II governments' 

became 'more consciou~ of nàtional sovereignty and 
~ 

sec~ri~,Y. issues inv~ved 
. ' 

in the foreign ownership , 

/ of t~eir means of communication, wh;th,er-1IIDy ground, 
\ / 

, ( 
, " 

sir or wire. They began t6 nat~onalize C}these . 
sectors ~hich until, then had been developed, owned 

or controlled by foreign companies, 
" o' 

In sorne 

instances the nationaIs were private partie's or 
" 

, 0 

"'9 

J 
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cOI?panïesi in other cases, the, governments became 

the service providers. Many of the Latin American 

countries remaiQ,ed de}?endent on foreign suppliers 
G 

ànd manufacturers for their equipment, as these 

countries did not and s'till do not -- produce 

sufficient (if ~ny) equipment for local use. 

Hence, even :ilt' the governments the 

airwaves, airlin~s or railroads, they 

o 
dependent on the ext'ernal markets for ment, - ~ . - .', ., ' 

from boxcars, earth stations, to televi~i:on set~:.: ..:' 

National sovereignty acquired a new meanipg in a 

regard to air navigation as weIl as to 

telecommunications. 

The Preamble the International 

Telecommunication Convention stat~s tha t the 

contracting countries: 

" .' ~ully recogniz [e] the sovereign" 
right of each country to regulate its 
telecammunica~ion for the'. preservation of 
peace and the social and econamic 
development of aIl countries' .'. • ,,3 

Telecommunications radio, - television, 

telephone and telegraph are ~ital ta any nation, 

and not only . for security . purposes. 

Telecommunications are the "life line" of any 

country, for internaI an,d external busin~ss 

,/f"" 

\ "'1 



~.,""""""""""""""""~':----------~--------~--------~ 

( 

l, 

IJ 

'\ 

8 

( 

- 2.~ -

,c~ntacts, ~ for education, recreation and 
1 

informatiem. When the telegraph sYl,.t.em was first 
~'., 

developed in 1840 by Samuel Morse, the State (king 

or other ruler) controlled this ,novel -system. In 

France 1 for example" a law passed by King Louis. 
"~ 

Philippe in 1850 made telegrapn lines availahle for 

general use, but subordinate to the ne~ds of-the 

State. 4 
o 

In the latter .part of the 19tj1, century many 
, -

countr,ies . established. ministries of Posts ~nd 

Telegraphs, whic~ eventually gained control of the 
. 

newly developed telephone system~ as well. The 

close relationsh~p between telecom~unications, and 

tr.ansportation, (e.g. the use of railway easements , 

for telegraph, and telephone li'nes) led to the. 

"est'ablishme,nt of rninis.tries of Transport and 

Communications in many countries. (One exception 

to this form of government regulation is the United 

states,~ where there' is no single "Department of 

Communications", although there is a Oepartment of 

Transportation") • 

Thè Latin American countries follo~e~ the 

European tradition, a~d il the years they have 

~stabdished governmental entities charged with 

... 

. .. 
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r~gulating "transportatioh as weIl as . 
telecommunications. In s,orne instances, radio and 

' .. 
other 'means of broadcasting have come under the 

. ../ 
aegi~ of~one government department while telephones 

a telegraphs havi been regulated bY( another 

6o~ernmental enti ty. In yet oth~ cases, the 

Ministry of Tran~portation 'and C~icat~on's has 
... 

r~gulated aIl aspects of commUnications, from roads 

~o ~ radio frequenci~s. RegGl{dless of the 
v 

nomenclature~,transportation and telecommunications 

are éssential to lhe development of aIl as~eqts of 

a society. They ~lso lead tq ectmomic integratlon} 

bath at the natio,~l ,1regiOnal ,and internation~l 
level • 

'" B) THE COMMON CONCEPTS OF ECONOMIC 
INTEGRATION 

Aftet" 
.. 

the 1;/::: many. couQtries 
J 

seem .th~t the whole world ~ were in shatters and i t 

. had ta be rebuilt. Nationalism was st{ll an, 

important - force, but the regional . -

r~habilitatiun took precedence. Hence, the idea of 

a common market for the European countries began to. 
, 

be developed and implemented in the 19505. ~ the 
f ,,~ .' 

late 1950s a similar cornmon market scheme as a 

,'f . . 

r 'Q 
('. , 

( 

'1 
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~ 
means of development and integration began taking 

shape in Latin America. 
~ 

() 

1 ) THE LATIN AMERICAN FREE TRACE ASSOCIATION 
(LAFTA) _. ~ 

In addition to the European example, President - (!IJ 
Kennedy"s Alliance for Progre'ss was influential in 

fostering the Latin American ComIl)on Market. By 

1961, nine countrie's of Latin America had signed 

the Treaty of Montevideo, drafted in 1958, thereby 

creating the Latin Amer-ican Free Trade Association 

(LAFTA) .5 LAFTA ~embers were Argentina, Brazil, 

Chile, Colombia, Ecuado:r::, Mexico, Paraguay, Per,u 

and UruguaYi_ Initially, Bolivia was not a rnember. 
1 •• ~f: 

The European and Latin American cornmon markets 
. 

were ~ase~_~n foreign trade theories that ~manated 

from E~~nd. They centered on customs unions and 

on the economic inte9ration 'of indu$tria+ized 

countries. Their main purpose was to achieve- a 

balànce in patterns of produetion and cons)~tion 
by means of geographically discriminating tariff .. 
rnechanisms. The end result would be· the freeing of 

membe~s 
. 

trade among of the custOIijS union, and 

rnl:nimizing trade diversiort. 6 
c 

~/ 
.. 

' , 
.. 

J 
, 
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Sorne df the main purposes of LAFTA were to 

reducê trade barriers, promote industrialization, 

and enhance trade and cooperation among the' 
. 

signa tories • Another obj ecti ve was to stimulate 
- 1 

import substi tutfon by developing local markets 

with. low-cdst manufactur,ing. Ideally, the Latin 

,American common market would offer each and every 

country equal oppWJrtunities to grow economically 

and -to make the cou9tries less vulnerabl~ to 

external economic forces. 7 

True integration between the countries did not 

mater-ialize. As early cas 196;, i t ~oted that 

" ••• LAFTA as presently constituted cannot 
provide,enough econornic impetus to offset 
slumping import capacity and to put zonal 
industry on an efficient, competitive 
basis •• • • [T ]he sarne di vi si ve factors 
that bedeviled LAFTA's [earlier] 
negotiàting session have forced 
postponernent after postponement ••• The 
hope is that LAFTA can be spurred out of 
its present difficulties by political 
mea~sf by decisions on trade and foreign 
policy whieh can only be made a t the 
highept executi ve level."8 

LAFTA was not and has not been able to achieve 

economic integration ~mong its members, spanning a 

distance of over 4500 miles from Mexico to 

Argentina, and including nearly as many disparities 

of economy, topography, and demographics. From its 

/ 

t 

~ - i 
• 1 
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in,ception until. the present;, LAFTA has been unable 

to overcome the difficulties t'bat hampered its , 

early integration obj ectives. 9 HeI;lce , when the 

LAFTA enco,raged subregionai groupings such as the 

Andean Pact, perhaps it was hoped that fewer 

countries, wi th more in common anJ closer to each 

other geographically, would be more successful in 

their, attempts at economic integration. The 

subregionai groups wou Id àccelerate the 
/' 

impI~mentation of LAFTA's goals of free trade and 

industrialization. These sub'regio~al ''êgreements 

were to be time limited in duration, and would 

expire once LAFT~ became a common market. 10 

2) 'THE CARTAGENA AGREEMENT (ANCOM) 

Venezuela 

In 1966 ChiIe, Colombia, Ecuador, Peru and 

the J,l>eclaration Of( Bbgota, signed 

creating the Andean Group integration scheme. 

~olivia joined the group in 1967 and in 196~ th~se, 

countries sfgned the "Agreement on Andean, 

Subregional Integration." (Venezuela refused to 

ratify i t until 19!}, when it j oined the Andean 

Group).11 LAFTA' s·- Permanent Executive Committee . 
Agreement in 1969 and, thus 

< 
\ 

. 
'4 
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the Andean Group was borne It is known by'several 

names: the Andean Pact, the 1\ndean Group", the 

Andean Communi ty, ·and the Cartagena Agreement. For 

the sake of claritYt it will be referred to as the 

Andean Pact or Andean .' Communi ty (ANCOM) 
1 

h~reinafter. 

The objectives of ANCOM include, inter alia, 

Article '1. ." ••• to promote a balanced 
and harmoniou~ develop~ent of the Member\ 
states, to accelerate this development 
through econom'ic integration, to expedite 
their participation in the integration 
processes as stipulated in the Mont~video 
Treaty, and to create a climate favorable 
to the cqnversion of LAFTA into a common 
market, aIl of these designed to secu're 
the progressive improvement of 'the living 
standards of the peoples of the 
Subregion • 

. Article . 2. • •• an ~qui table distri
bution of the benefits resulting from 
intEfJration of ,the Member States •• ~ The 
achievements ••. should be periodically 
assessed, taking into account, _the 
development of. • • 'gross terri torial 

§ product, the generation, of new 
employment, and its capital formation. 

.\ 

Article 3. To -achiéve the goals set 
'by the present Agreement, the enumerated 

operations and measures shall be g 

employed, inter alia: 
(a) _ Coordination of eco~omic 

and social policies, and unification of 
domestic law in pertinent fields; 

(b) 'Joint programming, inten
sified subregiona} indus~rialization 
processes, and execution of Sectorial 
programs of Industrial Development; ••• 

) 
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.. 
(g) Preferential treatment- to 

be adcorded ta Bolivia ~nd Ecuador. 12 

The Cart~g'ena Agreement included special .~ 

provisions for Bolivia and Ecuador, - taking into 

account their generally unfavorable economic 

sifuation. Thepe two countries were to ben~fit· 

from special tariff arrangements, raF-her 

concessionary terms which did nbt apply to the 

other members of the Agreement. Wi th time, / 

however, it - became obvious that a reassessment of 

the Agreement's ori~inal terms was needed. Many of ' 
. / 

i 't:s< provisions were not implemented, or else they / 

took long~r than anticipated ta beèome effective. 13 ~ 
An important and controversial provision 01 

the Ca,rtagena Agreement is "Decision 24 of 1970." 

It established the framework for control of toreign 

capi tal , trea tment of foreign' technology, control 

over foreign banks and access to local credit for 

f oreign and mixed companies. (This Decision also 
, 

has various provisions'rèlat~ng .to the transfer of 

technology, patents and trademarks). 

Decision 24 was designed to promote indigenous 
, . 

capital formation, to protect the ANCOM countries 

from foreign domination and to prevent internal 

...... / 

/ 
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its member countrie~ in 

capital and technology •. The 

'principal focus of Decision 24 was to regulate the 
, 

fJ.ow of new roreign capital and-'technology into the 

region and to direct 
~ 

allocation without its , 

affecting the outflow of existi?S capital. 14 

Ov~r the years this 'provision ~roved to -be a 

major stumbling bloc'k in' the trade agreements of 
l 

the'ANCOM co~ntries. Several proposals were made 

to liberalize sorne of i ts provisions, since i t 

appeared to dissuade many foreign investors. Under 

the 1976 revisions, foreign investors were granted 

exeIT\ptions f·rom the Decision's residency 

requirement, so that they would be considered 

"na tionals" af~er one year' s uninterrupted 

• . residence in the ANCOM country. However, to ·be 

considered a "national", the foreïgn investor .had 

to renouncS' the right te:> reexport his capi tal or 

profits. 15 In 1976, Chi1e disagreed with the other 
• 

ANCOM countries' interpretation of Decision 24; it 

withdrew from the And~an' Pact, stating that, it 

needed to ease foreign investment restrictions, 
~ 1-

which it could not do under the terms of Decision 

24. 16 

" 

./ 

,~~~-~-- ------------------
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Since 1976, there .·have beem periodic 

reevaluatiC!>n.s of the terms of the Montevideo and .. ~ - , 

Cartagena Agr~ments. In 1980 the member cbuntries 

signed a new Montevideo Treaty, thereby c~eating 
). 

the Latin American Integratiol1 Asso~iation (LAIA). 

Its purpose is to contin~ntegration~pro~ess 

initiated in _ 1960 under the Latin 'American Free . 
'Trade AssoCiation. 17 

Anothe.r organization which has also played a 

role in in traregional integration ois the 

Corporacion Andina de Fomento (CAF), or Andean 

""Development Corporation, _ established ,in 1968. It 

is considered to be the Andean Group's single most 

,important channel for subregional investment. 18 
, 

Over the years the CAF has given substantial ,f,unds 

to transport and communications, and in 1984 alone, 

over 27% of its funds went to the se sectors. CAF's 

resources~ howe~er, are limited, and rec~ntly 

foreign investment sources have diminished. 

Whereas in 1983 CAF receive"d nearly US $76' 

million, in 1 984 i t obtained only ~ US $52.8 from 

foreign sources. 19 
~ 

Generally speaking, the economic outlook for 

the countries of the Andean Pact iS' not one of 

" . 
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1 \ 

totàl gloom, but neither does it promise gre,t 

improvement over the, next fe~ years. 

'LATFA, ANCOM or LAIA been a reso~nding success in 
• 

achieying tariff reductions and increased 
$T 

trade 

among the signatories, as had been contemplated 

w~en they were first established. What has been 

accomplished may be seen in part, by examining sorne 

specifie attempts 

economic sectors. 
\ 

infra. 

C) TRANSPORTATION 

at integration of particular 
'4 ' 

These are briefly examined, 

One of LAFTA ',s goals was to establish a· common 

market through which to enhance the countries· 

economies and trade within Latin America. 

Fundamental to increasin~ trade is adequate 

transportation of goods, from' their place of 

production to their end "market. ' Another 

domestically an~, beyond the national borders. 

i' 

~ 
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a) Ground Transportation 

Since ground transportation (roads and 

railways) is in the hands of local authorities and 

not governed by any regional organization, it will 

not be considered at length here. Suffice - it to 

say that in Latin ~erica ground transportation is 

not the most p~acticable. Mountains, jungles, 

rivers wfthout bridges, ami lack of funds for the 

maintenance of ro.ads and r'ails conspire against 
( . 

their being effective means of communication. In 

addition, the governments acèord different degrees 

of 'priority to terrestrial communications, 

resul ting in vary~ng lavels of th~ir development 

and maintenance. The ANCOM countries, however, 

rely primarily on grounQ transport, 'which in.creases 

, . the overall cost of movement or shipment of good~·. 

Another factor which increases costs is that in • 
sOIl!,e instances the distances invol ved in intra

ANCOM trade are longer than those in intra-European 
, 

transport. Bence, because of road conditions and , 
high costs of movement, many communities remain 

reIativeIy isolated e.lfrom the mainstream of 

development. 20 
\ 

" 

o 
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• 
b) Air Transportation and Communications 

, New technologies of the twentieth 'eentury 

(aireraft, telephones~ have' helped reduee 'this 

isolation, but,despite increased air transportation 

and expanded telecommunicat!ons networks, many 

rural areas in Latib Amerûca remain 'relatively 

" untouched by "progress." In sorne instances, it is 

still easier tif not less expensive) to eommunieate 

foreign cities and countries than 

domestically. \ 
40 ( ~) 

This situatlon erevails in other parts of the .- -
world as weIl, and .i·s not peculiar to the ANCOM, 

countries. One solution td ~educing isolationism, 

and costs, while increasing efficiency and trade 

relations, is the formation of regional 

organizations to implement common ideals and 

obj eeti ves. 

At . first glance, air transportatio~ and 

" 

telecommunications appear to lend themselves to 

such r~ional enterprises. Both fields share many 

eharaeteristics whieh are both uniting and .divisive ~ 

factors. 

are: 

Sorne of the characteristies ,they share 

.. 
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o The regulation of national aviation and' 
1 e 

is Ith~ 
, 

prerogative , of , each cQlMlunications 

government. 

o For reasons. of "national securit,y" both 
'1 

'sectors tend to be in th~ hands of the government, 

or have been nationalized. 

o Aviation and telecommunications are 

important on the 
• 

national,' ,regional and 

interrlationil level. Althoùgh 90vereign'rights are 

important, the international treaties by which 
'1 

these sectors ,are bound 'iake preced~nce. 
'\, 

o International treafies- and conventions 
~ 

r~gulate civil aviation- and' airlines as weIl a'1 

~elecommunications: The Chicago Convention and 

Warsa"w System, the 'ITU Convention and INTELSAT 
\ 

, 

1 , 

, agreements, res,~cti vely. . Furthermore, the use of ~ 

outer space has implications for aviation and 

telecommunic~tions alike. 
, 

o Av'iation and telecommunications" by the~r 

'inherent nature, .. , 
. 
can and do transcend national 

,borders. In this respect these sectors' ate uniygue .. 
si.nce their' "transborde:r:1f' actiyities and relations 

are of grea t consegu.ence for integration efforts, 
" "~ , 

: 

{ 
.., 

u 
a 
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"1" ~ 
dim.inishing isolationism, and 'aehieving economies 

of seale.' .. 
o 

o Both sectors lin~ the 'country to the 

international community, and play an importa~t role 
. 

in making the world aware of a country's existence, 

as weIl as in its participation in the global 

economy. 
( 

o Both are. simult;;aneolJsly forelgn revenue 
. 

users and Çfenerators, although not necessarily in 

the sarne ra'tio or proportion. They both require 
J 

huge investments, rnostly in foreign currency: 

o Aviation and telecGmmunications rely 

-heavily, on equipment manufactured by the developed 

countries. Though . native , might industrie's 

manufactur/ spa~e parts or othe~ small i terns, the 

"" 'bulk .of the hirdware aireraft or earth stations 
~ 

cornes from' a' few foreign manufacturers. 

F.leet and network size depend on demand, 
.1\ 

utilization, degree of foreign trade involved~ 
, \ 

o The infrastructure i6 vital to the 

functioning of, the "super>6tructure .; If 
~ ~ ~ 

,.. 1.' e • ,. .. 
airports ànd 'aIl ass'ociated ground facilities are 

,0 

" / esseI1tial, to the=ftircraft and airlines', functions. 
~ 

, 
Sirnilarly,' ,without adequate network switching 

) 
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equiprnent, ,earth stations, cable or ~icrowave 

links, " telephone 

superstructure -

be useless, or of 

o Adequate 

and tel,êvision • sets, . . the 

spacecraft or satellite - would 

istics are essential ,to 
\ 

avia tion and telecornrnunications, to set tariffs, 

forecast dernand, traffic' flows, and plan' for the 

growth of the sector.: These data are difficult to 

'come by °in Latin America, and this lack of figures 
, 

has ôeen a hindrance to ,the development of both 

sectors. 

Tarif~s for national and international use are 

important 
~ 

revenue producers. In, the case of 

international traffic (whether of airlines or 

telea:ommunications) the tariffs or other cha;rges 

are based on bilateral or multi-Iateral agreements. 

These factors should be borne in mind in 

analyzing two efforts at the deve'lopment of 

regional systems in WCOM. The first pertains to 

civil av.iation; the second to telecommunications. 
'. . 
~ overview of the Latin 

AVia/i~~ 'commiss~on (LACAC; will 

American Civil 

be helpful in 

'~val~ating th~ feasibility of the propos~d regional 
i? , _ 

telecommunications network, project CONDOR. 
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The Latin American Civil Aviation 
Commission (LACAC) 

_ In 1973, a~ter various regional conferences, 

séveral of the, Latin American eountries formally 

(established 'the Latin American Civil Aviation 

c~mission (LACAC} •. 

Participation in LACAC has not been limited to 

Rather, signatories to 
~ ~ 

ACAC agreeme~t range. from Argentina to Mexico,

include Jamaiea, the only non-Spani~h speaking 
ft 

LACAC began with fifteen members, and now 

twenty signatory eountries. 21 LACAC' s 

ive was 
~ \ 

". . • to. provide the éivil aviation! 
authori ties of i ts memb~r states an 
adequate, structure within whieh they could 
diseuss and plan all the measures required 
for the cooperation and coordination of the 
civil aviation -aetivities. "22 . 

LACAC sought to complement rath~r than 

dup~icate the work of th~ International Civil 

Av;iation Organiza tion (rCAO). , 
\ 

rts members 

considéred that a r~gio~al, organization would be 

better able to address the politico-economie i~sues 

that arise in regard to ïnternational air 

navig~ tion. 

.. 

1 

\ 
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- The original objectives of -LACAC, 

inter alia: \. 

included, 
" 

J 

o to s,tudy air transport rleeds wi thin the 

o 

o 

region; 

Ito collect and analyze statistical 

data on air transport within LACAC member 

countries; 

to 'analyze tariff and capaci ty clél;uses, 

including p~det~rmination --[ of capacity] 

clauses; 23 

Over the years LACAC has studied these 

and other issues related to air transportation of 

passengers and cargo, with tariff problems as weIl 

as- over-booking of passengerS1\remaining 

LA~ACfS principal concerns. 24 

among 

Even prior to LACAC's establishment, air 

transport was seen as an important element in the • 
development \ of regional trade, as a means of 

linking together "ci ties and countries, which 

heretofore rernained isolated because of the 

.mountainous terrain, and ,lack of, adequate ground 

transportation or other means of communication. 

Ideally 1 regional integra;tion, greater trade and 

"economies 'of sca'le" could be, aChieved by having a 

1 

... 

.. 
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regional airline rather th an many small and costly 

national companies. A regional ~line would 
-' 

foster th,e growth instead of draining the 1imited 

economi.c resoùrces of the LAFTA/'LACAC countries. 

As earry as 1963, greater cooperation between the 

governments 

runways and 

J Twenty 

in bùilding and maintaining a.i,t~rtS" 

communications systems was propo ed. 25 

years later, the LACAC airline are 

still experiencing economic difficulties that 

perhap,s could be mi tiga ted if not re_solved by, a 

ragional air - transp'ort: company. , Al though such a 

regional corporation has been discusse~, it has yet 

to materialize. ~ 

In the 19\9S seyeral of LACAC members 

participat,ed in "pooling" arrangements, on 10ng-

distance routes. These produced e~onomies in the 

use of fuel for the airlines, anÇl LACAC members 

were urged to engage in medium and long-term 

planning of s~ch arrangements. 26 

The need fpr, and benefi ts of wider pooling 

arrangements, Or of a regional airline could be 

determined once better 

available on intra-and 
,f) 

statistical data were 

inter-regional traffic. 
"- -

1,. A 

However, LACAC was unable to obtain tbis 

\ 

,0 
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- . 
information in its

O 

early days.27 More recently 1 

however, sorne o~ this data has been collected ,by 

the International Air Trarisport Association (IATA), 
\ 0 

al though break-downs by country are not gi ven. 28 

Although statistics are available'on the growth of 
1 ~ , 

, 
internàtional transport' pf both passengers and 

cargo, few data have been available on intra-and 
't 

inter-regional carriage. The lack of adequ~te data 

is one factor hampering the 'formation of a regional , 

airline since no one company knows what it stands 
• 1 

-to lose or gain, in terms of traffic br income~ by 

such an association. 29 , 
factor' which \ may ,inhibi t the 

, 1 

establishment of a regionàl air ',transport system is 

the pattern of ownership of the airline. In some 

countries, the go~ernment has an outright monopoly 
J ,( 

over at le~st the international "flagship" company 

(e.g. Peru, Ecuador and Bolivia). other airlines 

are owned partially by the government and by 

private parties Ce.g. Venezuela, Colotnbia),.30 

In addition to the economic problems ~ that , 
, Q 

arise from trying to - formulate, an equitable 

regional pooling arrangement,' let alone a, regional 

co;rporation, political issues freq.uently are 

~ 

/ 
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inhibiting ~ctors that are not overtly addressed. 

Depending on the poli tical bent. of 'a particular 

government in po~er,. o~her countries may be\ 

r~luctant to enter ~nto or continue cer~ 
• 

arrangements which might lead to t~eir losing sorne 

of their own authority, autonomy, or ~ontrol over 

their aircraft. 

Another major stumbling block in reaching 

consensus on a regional ai-rline is the fact that 
. 

many of the LACAC countries are not signator~es to 

the Warsaw System or other liability conventions. 
\ 

The lack of adherence to these convention~has been 

an on-going concern. 31 Among the ANCOM countries, 

only Colombia, Ecuador and Venezuela have ratified 
~-- --

or adhered to the Warsaw System and The Hague 

Proto col of 1955~32 Thé in 

protection from liability,o as weIl as ~ e lack of 

consensus on a conversion 

lack 'of ~mity 

of the 9 â Franc are -

impediments to poo~ing arrangements and to a . , 
,regional airline', since the' country in which the ... 
aircraft is registered would be liable in the event 

r-

of an accident or other mishap.33 

Another issue that works against the creation 

of a regi~al ,airline to operate on the lucrative 

~ 
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, 
South America-North America routes 

, 
is the U. S. 

noise-ab~tement régulations. A few years ago the 

United stat~s Departrnent· of' Transport inst;'i'tu'ted 
\ ,f ,)\{ 
l ' Je , 

regula tions tha t . prohibi t the landing of aireraft 
1 J' 

~ 

at certain airports ~nles9 -,they meet ~~rtain 
! 

environmental standards: lower levels of. engine 
~ ..... ~ ~ 

noisé. This unilateral decision of the USA has had 

detrimental consequences, resul ting in a deerease 
. - , 

in the number of f~ights to the United States f,rom 
1 , 

South' America because not aIl aircraft can be 
. 

retrofitted. Sinee the B707, B7,20 and DC8s -- the • 

largest nurnber of aireraft operate'd by the ANCOM , , 

, / 
countries __ 34 do not meet the Ameriean noise 

abatement standards, they cannot ;.f·ly in"t;,o the 
\/ " 

U.S.~~. Decreased flights obviously result in 

decreased revenues from the carriage of 

passengers, 35 a1though not aIl the air1~nes of the 

ANCOM countries are equal1y affected. 
'( 

The fact 

rernains, however, that in the 1980s, LACAC member 

countries have experienced a-Ioss in revenues from 

air transportation both to/from the USA and within 

the LACAC regio~.36 

The flow of passenger traffie to Latin 'America 

hai decreased in the 1980s due ,ta s~veral factors: 

o 
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4. , 

percei ved poli tical a,nd economic in~tabili ty of 

sorne countries, lack of adequate tourist facilities 

1 (hotels, ground transportation) and the high cost 

qf .. ~ra~el~ing south. Air fares betwee~ severa'~ , 

cities wi t~i.n ANCOM countries and b~tween ANCOM 
lv ,~ 

'" , capitals and the United Sates are additional 

diss~pding factors. 37 Generally speakin~, travel 
1 

outside the ANCOM countries is less experisive and 

easier, since there are a greater number of 

airlin~s serving the ci ties. However, the 

purchasing power of the local consuJiler should be 
. 

kept in mind. When an average montply incorne is 

weIl below US $500, a journey by air, whether 

within· ANCOM or to anc;>ther continent, can be 

~. prohibitively expensive. 

The airlines in Latin America face ( a'n , 

addittonal difficulty: the deregulation of the 

airline industry in the United States. 

The_~small national and usually governrnent-
, .' 

'owned companies find it lncreasingly difficul t to 

compete with the big u.s. airlines. The South 

American countries percei ve actions such as 

'unilateral deregulation as a threat to thei~ 
\ 

survival 38 , the imposition of a foreign politico-. 

/ 

. '. 
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economic system and contrary to ICAO resolutiGns. 39 

The ·'Oavids"", in Latin America are at a serious 

disadvantage in thelr struggle with the "Goliaths" 
\ 

of North America and Europe,40 in the provision of 

international ,air transport services. The 
. 

international routes are the ones ,that earn these 

airlines their foreign currency revenues; if these 
~ . 

decrease, then the airline must curtail its foreign 
o 

service, and brace itself to lose even more forejgn 

revenues. 
. 

In summary, a~though -several 'factors exist' 

that mi tigate against the vÎélbility of national 

airlines, other considerations could enhance their 

viability as a regional corporation: 

- Lack,of foreign revenues (due to small, 
." '" 

obsolet'e fleets, or to aireraft that can'no-tl 

fly to certain fOl:'eign countriès because of 
- ~ 

noise abatement regulations): a regional fleet 

would maximize the aircraft's utility, and 

revenues. 

-, Unilateral policies adoptéd abroad, 

which the LACAC countries must take into 

account in' their bllater~ neg_otiations for 

air routes anq s~opping ~aces (e.g .. , noise 

1 

, . 
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~' " ... l '""). 

• , \ 

abatement rulels and deregulation ~f 
tJ 

the, 

airline i:'ndustry in the USA.): . if twenty 

countries ~res~nt 'a united front, they may be 
o 

'able to wi,I). more concessions than' if only olle 
, ] 

or two protèst against these measures. 
, If 

Relatively high tariffs and low 

passenger ' loads, which prevent the opt-?mal 

utilizàtion of the aircraft: a regional 

airline wotlld . . . optl.ml.ze the the use of , 

aircraf't,- and increase passenger cargo 

revenues. 

Underdeveloped ~ infrastructures' 

(ai;:ports) and lack 9f trained personnel and 

staff: regional training progra'ms could be 

instituted, if they don't exist already. D 

'Capital-intensive ·superstructures 
4-, ,. 

(aircraft, ,a'nd aIl ancillary equipment wh,ich 

are usuâ'lly the few imported 
• 

from 

manufacturing countries). Inborder to acquire 

the "hardware" the airlines must increase 

th~~r foreign revenues, but are unable to do 

so with existing fleets and international 

competitive policies: ~~ they pooled together 

" 

.. , ... 

, ! 

\ 

1 
/ . 
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their foreign reven'des 1 they -"",could also 
a 

acquire the necessary aircra~t. 

. - Th~e number of countries whiëh\ could be 

potential participants in a regional airline: 

IiACAC has twenty .mem~~s" each of whi'Ch cou19 

participate in'varying degrees. The country's 

"investment share" - and p~ofits - could b,. 
prorated. 

- National policies allowing for d~mestic/ y' 

' . . 
compej:i tion could be expanded te include 

intêrnational competition. 
, 
(In most of the 

LACAC countries &irlines which serve dome~tic 

routes only are subj ect 
. 

compete wi th one another. 

to and, allowed to 
o 

Economic reasons 
e 

supercede politidal ' on~s" at least 

dornestically, since thete is no need to have . 
only one flag carrier). 

Many of the abÇ>ve factors could be r€4Sol ved , 

or at least mitigated, by'placing greater emphasis 
, -

on regional integration and developmental goals, 

and modifying the political stance which puts 

~ nationalism at the top of the prior~ty liste 
r 

a 

CI 

,0 ,0 
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! 
CONCLUSION :. 

In'reviewing integra~ion efforts of·the ,La~in 
) 

+merical:1 

drawn: 

countries, several l 
. ( 

conc USl.ons can be 

1) After more than a quarter century of 
\ 

existe'nce, LAFTA has not achieved t(le success or 
'\, 

groW±h originally envisioned, certainly not to the 

. level achieved ,by i,ts European counterpart. This è 

, 
is perhaps an "unfair" comparis9n, since the 

Ustarting point" of both areas was/is quite 

different. Secondly, as Puyana noted,41 the 
. 

'economiç integration theories that serve ,fs the 

basis for the common market concept emersred fram 
f 

and. are applicable ~o industrialized societies. 

\ 

The Latin American - states are nearing ~ 

industr'ializàtion,' but! thèy remain primarily 

agrarian. • 
. ' 

, \ 

2) Differences, in ~conomic reso~rces ana 

'their development or exploitation, are obstàcles to 
• 

regiOn~l integration. J. Bolilria and Ecuador still 

\ la-g ~ehind, and remain the' beneficiari~s of special 

trade and tariff conditions: These on-going 
~o 

concessionarv term$ are due, in part to the .". "i ' 
langùage and terms incorporated in Article 3(g) of· 

. ... 

" 
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, .' .. 
the Cartagena Agl?eement. Their modif'ication or 

#> 

amendmént would require lengthy neg9tiati?ns which 
\ 

. May ,or May n~t b~ to the 'economic or political 
1 ~ 

a 

advantage of any of the ANCOM countries. 

3) Th.e poli ical will to .integrate may 
, 

exist, 'but' it to be permeated with 

centuries-old ske'pt' cism of "the other country' Sil 

" , 
goodwi11 and inte' tions. This 1ack· of, trust 
• t" 

hampers cooperative efforts. Rather 1 political 

barriers • remain ~earlY as insurmountable as 

ge~raphic 9bstacle~~ Economies of scale and 

grea ter, more nt use of the resources could 

be made by. "regional' zing Î
' them, for instance in a .. 

regiopal air' transport corporation. Th"ïs hàs not 

happened. .' \: ~'. 
'\ ' \, '" 

po!'i tical , geo raphica1, and economic and 

cultural, impediment have hampered integration , 

qbj acti ves of LAFTA ANCOM 50 far. !t remains 

to be seen whether th se barriers can be surmounted 

by, and with new meth ds .of communications. l ' 

Since the 1970s LAFTA anc;l ANCOM have been 
• o 

studying and discussing the feasibi1ity and need of 
, 

a dedi'ca'ted communications satelli te s~stem. 

/ 

• q. 
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In 'speaking of a regional satelilte system 

'" political and economie issues are important. (on 

the one hand, each country jealously guarcls ,,) •• 
o 

its sovereign right to regulate its 

telecommunication . . "42 but' on the othe~ hand, 

one object o,f telecommunication is te " • • 

facilitate peaceful relations, international 

cooperation and economic and social"development by 
J f~} 

means of efficient .< • • services • • • • ,,43 

These seemingly conflieting prineiples need to 

be harmonized if integra tion at least in 

telecommunications '- is to he achieved. 
<, 

Proj eet CONDOR
L 

is ,another example of re~iona~ 

integration eff-orts, and is -a.palyzed in the 

followi~g chapters. 

j 

i 
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1 Burns, .;;;.s.;;;:u~r note l, pp. 148~153. 

2 Ibid; pp. 

3 Internation' 1 elecommunication Convention, II> 

Nairobi, Keny~, r 8 

4) Emery, W.B.,· National and International 
Systems of Broadcasting. Michigan state University 
Press(1969). ' 

5 Treaty 
Instituting 
Association 
U.N.ECOSOC, 
4S/13/Rev.l 

Establishing a Free Trade' Area apd 
the Latin American Free Trade 

(Montev.ideo Treaty), Feb. 1'8, 1960, 30 
Supp.4, U.N.Doc.E/333E/CN12/AC. 

(1960) • 

6 puyana de Palacios, Alicia. ~ Economie 
Integration Amorig Unequal Partners: The Case of 
the Andean Group. pergamon Press (1982), pp. 17, 
18.' "Trade creation ll meant shifting high cost 
domestic production to lower cost production in a 
partner country, whereas "trade diversion" involved 
a shift from lower cost production outside the 
union to a higher cost sou~ce of supply within it. 

7 Ibid.; a t. footnote 48 to chapter l, ci ting 
UN/ECLA, the Latin Am~rican common Market, New York 
(1959). . 

-8 MacLeish, W.,. Economie Integrat.ion in Latin 
America: LAFTA. New York', Vision, Inc. (1963) , 
pp. 5, 6. [Cited hereinafter as Vision Report] • 

• 1 

9 ~ The Lat1n American Integration Process in 
1984, p. 19. Inter~American Development Bank, 
Washington, D.C. and Latin American Integ·ration 
Association, Buenos Aires. (No publication date ~s 
given). [Cited as LAIA-1984 hereinafter]. 

10 .puyana, ~upra, note 6, p.24. 

11 Ibid.; p. 3. 

12 Treaty of carlage'nq., May 26, 1969, repririted 
,in 8 .. International' Legal Materials. Translat;ed by 
Helen L~ Clagett~from Spanish text provided by'~h~ 

(footnote/continuea) 
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(footnote continued from prèvious, page) 
Instituto Colombiano de Comercio Exterior, Bogota, 
COlombia,. [Bolivia, Chil:e, Colombia, Ecuador, and 
peru . signed the Agreement", on May 26, 1969. 
Venezuela took part in the negotiations, but did 

. pot s ign .the Agreement un t il 1973.] ~ [The Permanent 
Executive Committee of LAFTA approv~ the agreement 
on July 19, 1969, in accordance with Article 110 of 
the Montevideo Treaty]. 

1 ( 

13 See, supra, note 9, at p.19. 1 

14 R. Radway, Venezuela Revisted: 
Investment, Technology and Related 
Vanderbil t Journal of Transnational Law, 
No. l, pp. '1'4-16 (Winter 1982).~,_ 

Foreign 
, Issues.
Vol. 15 

15 Junta del Acuerdo de Cartagena, MecaniSmOS)de 
la Integraci6n Andina. Lima, Peru (1977), pp. 1-
61. ' 

" .. !J -

16 Radway, §upra, note 14, p.12. Radway has also 
presented a proposa~ te!> modify Dead.sion 24 in 
"Trans fer of Technology to Colombia ", University o{ 
Miami J. of International Law" Vol 12, No. 2, pp. 
321-341 (Spring 1980). 

1 7 The, ineffecti veness of LAFTA led to i ts 
transformation into the Latin 'American Integration 
Association (LAIÀ). 'The treaty cre~ting LA-IA was 
signed at Monte~ideo in 1980, and came into.,_,effect 
in 1982. The eleven countries that originall~ 
formed LAFTA are the same constituents of LAIA. 
LAIA-1984, supra, note 9, at'p.19. 

18 Ibid. 1 p. 100. 

19 Ibid .. , p. 100. f 
.20 Morawetz, sUEra, Chapter l, note 6, and 
puyana, ~uEra, note 6. 

21 The . LACAC "Estatuto" (Statute of 
Incorporat~on) was signed in Mexico City, December 
14, 1973. The original signatories were: 
Argentina';'- Brazil, Colombia, Costa Rica, Chi le, 
Dominican Republic, El Salvador, Guatemàla,' 

(footnote cèntinued) . 
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(footnote conti'nued from previous page) 
'Hondu'ras, Jamaica, Mexico, Nicaragua, Panama, 
Uruguay and Venezuela. Later on Bolivia, Cuba, 
Ecuador, Paraguay and peru joined LACAC. [The 
Spanish acrdnym for the Latin American. Civil 
Aviation Commission is CLAC, but will not be used 

? here]. 

,22 LACA~ &tatute, Article 4. 
the Spanish by S. Ospina). 

('-

(Translation from 

23 LACAC, Tenth Anniversary Special Report, Dec. 
13, 1983, pp. 3-6. '[Cited as Special Report 
hereina~ter] • 

!! 

24 J. c. Bogolasky, Report on LACAC, An~~als \Of 
Air & Space Law, Voie IX, pp. 507-511 (1984); Vol. 
XI" pp.363 ... 375 (1986). 

, . 
25 V~sion -Report, supra, note 8, p.26. 

26 LACAC, Second Meeting Report (Montevideo, 
December 1-7, 1976), foppendix 2, p.2, No. 6. 

, ' 

Ibid.; .p. 1, No. 4. 27 

28 
31, 

World Al.~ r Transport' 28 Statist~cs, IA~A, pp. -
(June 1987). 

29 The lack of adequate data/statistics has been 
mentioned in near1y every LACAC report, since 1974 
to 1983. It should be noted that inter-regional 
traffic decreased in the early 1980s in part due to 
the Argentine-British conflict over the 
Ma1vinas/Falkland Islands. (See LACAC Special 
Report, supra, note 23, p. 16): 

30 0 Information su~plied by the airlines of these 
countries. ' 

31 See LACAC Special Report, supra, note 23, pp. 
3-6; 
(1-984). 

Bogolaski, supra, note 24, pp. 507-511, 

32 Convention' for the Unification of Certain 
Rules Relating t;,o International Carriage by Air 
Signed at 'Warsaw, October 1929). Shawcross 

(footnote continued) 
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(footnGte coritinued from previous page) 
publication, Issue i9, pp. A 17-31 (1985). [Cited \.. 
as The Warsaw System hereinafter). 

33 In this respect, Article 12 - of the Chicago 
Convention states that." [a] ircraft have the 
nationa1i ty of the State in which they are 
registered. Further, "An aircraft cannot be 
va1id1y registered in more than one State, but its 
registration may be changed from one State to 

~ , anÇ>ther." ,One purpose of assigning a "nationa1ity" 
to an aireraft is to be able to assign 
responsibi1ity for that aircraft to the country of 
registration. Chicago Convention, Articles 17, 18 •. 
Convention on International Civil Aviation, signed' 
at Chicago, 1944, entered into force in 1947. 
[Cited herein after as it is common1y 'known: the 
Chicago Convention]. 

\ 

34 "See note 40. See World Air Tranf!3port 
Statistics, supra, note 28, pp. 53-97. 

, 35 
17. 

LACAC-Special Report, supra, note 33, pp. 13-

-

36 
17. 

\ACAC, 'Special Report, supra, note 23 pp. 13-

37 For example, sorne of the airfares between the 
capi taIs of ANCOM countries, and batween these 
cities and New York and Paris are given below:' 

CITl:ES 
FROM TO DI'STANCE RATES 
(return trips) (miles) US $ 

BOGOTA Caracas (Ven,.) 638 $276 
,~ 

Quito (Ec. ) 4~0 207 
La Paz (Bol. ) 2215 844 
Lima (peru) 1177 509 
New York (USA) 249'0 772 
Paris (Fr) • 

.~ 

5369 1692 

CARACAS La Paz ,2304 730 
Lima ,- ' 1713 "'684 
Quito 1085 409 
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(footnote continued from 
LA PAZ --------" Lima 

-- Quito 

LIMA 

New York 
Paris 

QuitQ 

previous page) 
t 669 

-1499 
4146 
8539 

830 

'282 
636 

1056 
2288 

636 

(Air, fifres 
York-Paris are as 

( Information 
August 1987). 

for' comparable distances (eg., New 
low as $450 -,- and as high as $1500). 
obtained . from U. s. travel agencies, 

38 LACAC, Special Report, supra, note 23; 
Bogo1aski, 
pp. 40 ff. 

supra note 24; AWS'l', August 31, ,1987, 

39 Bogolaski, J • ..Gi., AASt, Vol. XI" pp. 
(1986). ! 

363-375 

, 
40 AWST, August 31, 1987, p. 59. 

41 S~e~P~yana, supr~, note 6. 

42 Preamb1e, ITU Convention, supra, note 3. 

43 Ibid~ 
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CHAPTER THREE 
\ 

THE ANDEAN SATELLITE: PROJECT CONDOR 

A) PROJECT CONDOR' S CONTEXT ' 

Proj ect Condor i s the narne 9 ~ ven to the Andean 

Community's prpposed regional satellite 

communications system, which has been under 

consideration for a number of years by 'ASETA. ' 
\ 

CONDOR '. s purpose would be to rneet the 

communications, needs of Bolivia, Colombia, Ecuador 

Peru and Venezuela. \ 

ASETA i s the acronym 

Empresas Estatales ae Telecornunicaciones del Acuerdo 

o Subregtonal Andino, comprised of ENTEL-Bolivia, 

TELECOM-Colombia, IETEL-Ecuador, 'ENTEL-Peru ~d 
CANTV-Venezuela the governrnental enti ties 

authorized in their respective pountries to provide 
r' • 

public international telecommunications.' 

Project CONDOR is the outgrowth of regional 

integration efforts and of the availabil:i:ty of new 

Qcommunication technologies. By the early 1970s, the , 

Latin Arnerican Free Trade Association, the cartagena 
" .""'=-

Agreement, the Latin A~er1can· Civil Aviation 

/ 

1 

,. 



( 

c 

- 3.2 -

... 

Commission, inter alia, had been established to 

increase trade an"d foment regional econorni'C growth 

and cooperation. Mindful of the importance of 

telecommunications and their potential in furthering~ 

their integration efforts, the Latin Americans began 

p~ying considerable attention t.o the àpplication of 
~ , 

new technologies in their region. 

Hence, it wap logical for sorne of the LA-FTA 

countr-ies, and later the ANCOM count,ries,· to, 

establish an association 
'li , 

to study the need for a 

regional satellite 'system. Thus, ASETA - was 

established in January 1974, as a , result of the 

First Meeting of Experts in Communications and 

Transportation of the Andean Pact. A second meeting, .) 

of the same Experts was held in May 1974; from that 

meeting, and a concurrent meeting of the Ministers 

of Cornmunication~ emerged the Association as weIl as 

one '8t the fundamental recoIl\Inendations regarding 

ASETA, Recommendation MC-11. 2 

A short survey of- .what was happening globa11y 

iJ;) satellite communications serves as a context to 

ASETA's creation. , 
r 
The decade of the 1970s wa's an important one 

for the evol ution (sorne might. say -revolution) .in 

0, 

1 

Î 

1 
1 
1 
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communications by s~tellite. By 1973, INTELSAT was 

op~rating under permanent agreements, the number of 

countries it ~served had grown from an initial 15 in 
, ' .. 

1965 to 10a ~countrles in 1975~ €he number of 
" '\ 

pathways (earth station to earth station) available 

increased from one in 1965 to 406t in 1975. 

Concomitantly, the charges for utilizing INTELSAT'S 

services wer-e one fourth as high as in 1965. 3 

satelli~: communications held great promi~ in 

drawing together the countries of' the world, makbag 

it possible for people everywhere to watch events of 

g~pbaOI interest", like the lunar landing on July 20, 

1969. 

By 1970, several groups of countries were 

discussing the possibility of having their own 

regiorial or national satellite systems. India and 

Indonesia planned and actually launched their own 

sa telli te systems by the end of the 1 970s. The 

Latin- American countries were also discussing the 

feasibility of an educational televJsion satellite 

system, and from 1970 to 1975, at least two 

feasibility studies were conducted on behalf of the 

\.. ~atin American countries. 4 

.. 
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lri regard to economic integration efforts, by 
, 

1974, the Montevideo Treaty that established ,the 

Latin American Free Trade Association (LAFTA) and • 

the 1969 Cartagena Agreement creating ANCOM5 were in 
1 

full force, generating much enthusiasm and interest 

in the member countries and abro~d.6 Several 

regional associations to promo te trade and 

transportation (e.g. the Latin American Civil 

Aviation Commission (LACAC) also emerged. 7 

It was only natural" and logical, therefore, 

that an , association be formed to foment 

telecommunications' between the ANCOM countries. 

Hence, in 1974, the Asociaé!ion de Empresas" Estales 

de Telecomunicaciones deI Acuerdo Subregional Andino 

(ASETA) was established. ASETA is based on a 

fundamental principle, Recommendation MC-Il. 

This Recommendation, in essence, states that an 
-'---:> , , 

'\ 

imperative need exists to exchange, experiences and 
~ .. '" . 

information, to strengthen the' ties between the 

governmental entities in charge of 'providing public 

telecommuni~ations services in the ANCOM countries; 

this exchange would contribute to adopting common 

criteria which would constitute one of the basic 

princ~ples ["pillars" in the original Spanish] of 

, 
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1 . 

integration of the' ANCOM couritries i in .. accordance 
/}"' 

, 
with the objectives of the Cartagena Agreement. 

After hayin~ studied 
r 

the ANCOM countrieS" 

,needs, the First Meeting of the Minisfers of .. 
o \ 

Communipations made several other recommendations: 

1) the establishment, as soon as possible, of 

an Association compriséd 

entities in charge of 
,} -

of the governmental,_ 

public international 
. 

telecommunication& services ,[ emphasis added r, wi th 

the following, goals and objectives: 

.' a) to provide efficient and economical 

service'within the entire ANCOM region; 

b) t~ ,,~stablish common criteria, within and 
____ -- 1 

untsroe the ANCOM countries, for the management ~f 

these services; 

c) . to promote the adoption of, a cornmon 

position • a int;ernational vis the vis 

[telecommun~ations] equipment rnar~et~ 

d) to adopt common criteria and positions in 

international organizations and meetings; 
1 

, . e) te;> p~omote technical and administrative 

coordination, and the exchang~ of in~ormation. J 
The 'Ministers of Communications also, decideé 

< 

to increase the nurnber of scholarships pnd exchange . ,- . 
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programs for the training of telecommunications 

pers~nnel, not only in the technology, but also in 

the éfficient management of telecommunications 

services and equipment. They a Iso recommended the 

establishment of a Register of telecommun:j.cations 

~pecialists, who cou Id be consulted. 8 

These recommeRdations and other resolutions 
, 

presented in 1974 served a.s a basis for ASETA' s 

" establishment. The Organization, as weIl as its 
. 

By-Laws, Work Plan and budget were f~rma+ly approved 

and recognized by the respective governrnents in June 

1974. The Association is registered in acc6rdancè 

" with the laws of Ecuador, where ~ it has i ts' 

headguarters. 9 
. 

ASETA has been the. beneficiary"of a number of 

feasibility studies over the last ten years, to help 

it'decide whether or not,'and when" to launch the 

CONDOR satellite. 

The resul ts and recomrnendations of sorne of 

--êhese studies will be commented on next. It shou,ld 

be noted, ho~ever, that many pertinent documents are 

not generally available. Thus, sorne of the-
. 

conclusions drawn are not easily substant1ated, and 
-

may be "educated guesses" at best. 

" 

Q. 
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\ 
\ The Latin American integration efforts of the 

196~s were aimed at regional economic cooperation d 

. 
and trade enhancement and encompassed most of the 
1 -~-

, 
"Latin American co~ntries. One Of 'the objectives of 

the Ca,rtagena Agreement of 196910 wa's to t'urther the 
. 

subregional integration efforts- of the membe~ 

- countries. 
( 

Although' these efforts tended to be 

\ primarily of an economic nature, they a1so included 
\ 

\ closer cooperation in the fields' of education, 
......, 

\ communications, culture, and sciet:'lce to enha-nce 
\ 

, 
\ 

, 
\ 

-"' 

their co~mon heritage. 

The ANCOM countries share many characteristics: 
, 

their Spanish héritage, a common langua~e, similar 

educational 's'ystems ( adoptedo f rom the " European 

". sett'lers) 1 and at least in principle, th~ val,ues of 

the Catholic Church. Despite the superficial 

similari ties, ho~ever, dispa:r:i ties still' exist in 

.several respects: . 'the level of industrial 
o 

dev~lopment and economic growth, availability o~and 
r ( 0 '\ 

access to educational systems (resultihg in literacy 

rates of various de9rees); the assimilation of large 

indigenous populations, the movement, to urban 

centers by large numbers of rural dwel~ers. 11 
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""" 
'" In order to enhance their cornmonal:i ty, the 

ANÇOM countries entered into an ~greernènt, a~med at 

th i d t . 1 . t ·#.f . d 1 tù l e r e_ uca ~ona, $c~en ~ ~c an cu ra 

integration. - The "Andres Bello" Agreement was 

signed by the AN.c0M m~mbers (includin~ Chi1e) 1 at 

Bogota, January 1970. 12 The principal j.'ntegration 
, 4 " ~ f,'''~ -

objectives of this agreement were to De aecomp1ished 
, 

by instit~ting several meas~res, inter'alia: 

to enhance and expand, the rnéaI).s of' 

,communication between the countries, resulting in a 

greater ~xchange of inforrnatfo~;1~ 

within the e'xisting legal framework, to 
, 

safeguard against the corruption of ~outh .by the 

mass media (TV, cinema, radio and printed matter);'4 

,to renew .et,forts,' in cooperation "with 

other international organizations and 'riati.ons; to 

study the feasibi1ity of education by satel~ite; 
'. 1 

should the resul ts 1 of this research be posi ti ve, 

they should be implemented •. 15 '. 

The las,t three .jlrticles cited of the, Andres 

Bello Agreement served' as the "e:otnersto'ne" l'in sorne' 

respects-, of the proposed regi,pnal satelli~e 'system 
4 

for the Latin American countries. The Articles 
, . \ 

spea~ of increasing cooperative educational efforts 

\ 

. ... 

T 

/ 

.' 



o 

1. 

< • 

o 

- 3.9 -

r 
and enhancing communications - both of which coulQ 

bé accompl,\shed by using satellites. 16 
, cl 

'The Latin Americans thus joinedoottler countries 

interested in Educa tional Television Sa telli tes 

(ETV) since ,ETV appeared to be one w~y of providing ù 

education and other 

scatter~d 

social benefi ts to ,huge' 
1 

populations over a large and othetwise 
. . 

inaccessible territory. , 

By ~he la~e 1960s ~~dia, Canada and the United 

states were contemplating experimental programs to 
-

be. transmitted by' satellite. One .goa l comm,?n to 

thèSe experimental programs was to deliver 

television programs to remote and lor sparsely. 

'li popùlated regions. Community recept10n centers 
, ' 

would recei~ the satel",lite signal, which would be 

redistributed by either microwave or high frequency 

radio. 17 
i 

~, 

B) 
1 ~ ~ '" ç;\ 

FEASIBILITY STUDIES FOR EOUCAT-IONAL TELEVISION 
VIA SATELLITE (ETV) 

Given ETV-' s great potential, Argentinà carriéd 

out an initial study 'and Oraft -Plan for a ., • 
, ' 

national and regional satellite TV sys,tem for 

Argentina and other South American countries . ' . . . 
. [slince there is -no doubt now about thè 

J 

--. 
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techn9logical fea~ibility of irnplementing 

educational TV systems using broadcast 
\ 

sateili tes, 1118 TJ:.le report coneluded tHat, 

inter alia, 
• 

"It should be reeognized from the start that 
tne [ETV} system can- only be '-proposed as an 
answer to very',clear requirernents which 
fulfill wefl- identified needs in the fields 
of educàtion and eulturè. 

Ip addition, [f]irst priority should b~ 
given' to the formulation of a clear national 
poliey on the approaeh to follow with regard 
to ETV • . • ..19 

It also reeognized, the neéessi ty of de ining. 

national and regional educational needs, t ehnical-

economie eapabilities and limitatibns, npower and 

management requirements to oper\te t e system', and 
'b 

to define the legal aspects of appl ing this kind of 

system. 20 
,... 

The Arge~nt!_nians rec0gnize the necessi ty of 

'carryïng out studies to define Jolicies" • for 

the development of a national and/or regional plan 
1 -

for [ETV] via satellite ,for eduqation, cultural and 

general welfare, ibtegrating the hurnan and material 

capabilities already available." 2,1 They further 
1 

reeognized the need to e~ta6lish an i~frastructùr~' /' .--

at an early stage: ground and relay stations, 

reeeivers, and to train personnel. Onee the 

1: 

\ --/ 
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! 
\ infrastructure was in place, the plan called for the 

1 

development of the space segment. 22 - The Draft Plan 

envisioned an' op~rational ETV sat~.lil te ,system by 

1975. .-
This study served as a#basis for ~ subsequent 

'. 
study carried put between 1972 and 1975 by a 

UNESCO/ITU t'eam of experts, funded by the UNDP at 

the request of several of the LAFTA countries 

(Argentina, , Bolivia, Chile, Colombia, Ecuador, 
. 

Paraguay, Peru, Uruguay and Venezuela): 
~ 

Somm,erlad gi ves a good account 
, 

of the 
.r' 

objectives of the UNESCO/ITU study, which inci~de~ 

l, 

.. the educa tional applications of, 
}jroadcasting, bath in school and out of 
school, curriculum revisidn, program 
content, television production and 
training, transmission and distribution of 
broadcasts, overall economics and financ~ng 
and legal and organizational aspects of the 
tele-education system. It compares' costs 
of a satellite with alternative methods of 
program distribution ... 23 

A draft version of the report was presented/in 

1974 to the countries which had request~d the studYi 

apparently the prel,imina,ry draft needed considerable 

revisions, and a final report was due in 1975. 24 

• 
Unfortunately, the conclusions arrived at -- whether 

pro .or against the ETV Satellite system) or 

/ 

1 

J , 
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recommendatiOns made are' not available to the 

general public. 25 

During the Regional Seminar held in Mexico City 

in September 1975, the draft report was discussed in 

general terms. 26 One goal of, the regional ETV was 

to reach. 95% of the population at costs not higher 
J • 

than 5% of tpe participating countries' edueational 

'. budget; it would deliver 20,000 hours a year of· 
\ 

\-

eÇiucational, television. 
\ 

Somé preconditions or 

prerequisites on whieh this regional E~V system was 

based o/ere that tha system had to be the property of 

the participating. countries ,; that the educational 

programs, and the ancillary hardware (TV receivers?) 

had. to he produced and manufaetured within the 
o 

region; that ETV systèm be fully integrated" into 

existing educational systems. 27 It was hoped that 

receiver units would he standardized throughout. the . 

. region, and that the ETV delivery would he in more 

than just the Spanish language, sinee Many existing 

indigenous populations do not speak Spanish. 28 (The 

d~scussions, as reported, did not go into detail of 
~ 

how ETV delivery to isolated indigenous groups or 

cultures would be accomplished. Many of the 

indigenous communi ties speak only their' own 

'1 
, 
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language, t"hey have no electrici ty and access to 

their communities can be extremely hazardous).29 

" The UNESCO report apparently did make sorne cost 

estirnates of the, ETV system: it concluded that 

tele-education via satelli~te would cost about' US ) 

$500 million ( 1 974 dolfars)', while microwave 

transmission would be nearly' twice as expensive. 

The earth segment of the ETV system represented the 

greater par't of its cost. 3D That a regional ETV 

'system presented numerou'S difficul ties (poli tical, 

1ega'1, educational, cul bt:lral and social issues would 

,have to be studied and further analyzed) was also 
j. 

discussed, and i t was concluded that these. issues 

n~eded to be addressed, if not ~esolved, prior to 

instituting the system. 31 Obviously they have not , 

been resolved (if! indeed they, have a solution), for 
l, 

nearly:twenty years lat~~Latin America still awaits 
1 

its regional satellité system. 

The potential for ET\f for Latin America had 

several drawbacks, aside from its cost: 

o Lack of clear1y definèd purposes--ur -goa~s, 

other ·than broadly stated objectives of wanting to 

- comb~t illit~racy 'and improve the educ'ation' ahd 

.1 

1 

, ! 

r 

" 

, 1 
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gene~~l welfare. The means of accompl~hing these 

goals were ,equally broadly statéd. 

o Lack of existing infrastructure and TV 

sets - i.e. community réceptiqn centers were (and 

remain) few and far between. 
, 

o LAFTA's prerequisites that the programs 

ana t~e recei y'ing equipme~ttc-- (TV sets? t be produced 

and m~~ufactured wi th'1n the :r:egion~. 
o Programming tha t would be acceptable to 

~ 

aIl the Ministries' of Educatipn of the countr;i.es . 
involved. 

- " 
'Programs that would be acceptable to the 

, of' L'" 

viewers 
\ \',. {( , 

- i. e •. many indigenous groups""" would want 
" -

programs in their language, since not al;l of them 
, .. ~ "of J' 

speak -Spanish.- Issues of. linguistic, cultural and 
" 

social imperialism or s~vereignty would arise, and 

these are practi~ally impossible to resolve • . , 
oThe ETV proj ect was prêmised on -' the 

benef'its to be obtained from broadcasting sateLlites 

(BSS) whose a signals are intended for direct 

reception by the general public. If the 'ETV 

broadcasts were to be· geared for the indigeneus, 

rural populat;i.on, 'these people would have te be 

equipped with the appropriate receiv.ers first. This 

,/ 
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was a: costly prospect, as it involved developing 

prac~ically the entire infrastructure, including 

pu~ting electricity in %emote rural areas. Without 

meeting this basic requirement the whole intention 

of educating the rura,l masses would be defeated. 

, (Ten years later many rural communities still have

'n~ ~lect!icitY, telephones, let alone televisions or 

earth stations). 

One major shortcoming of broadcasting 

satellites, however, is that the y can be used only 

for telev,ision or' radio services; they are not 
f 

adequate for telephony (telephone, telex;! ~ata 

transmission)" On the othe~ hand, fixed satellite 

services (FSS) can provide television in addition to 

telephony services, and are thus mu ch more 
, 

32 versati,le, and cost-effective. 

0 Given the mon\.1mental problems and costs 

associated with the ETV satellite, ·it 
c 

came as no 

surprise that the. Latin American countries did not 

pursue this alternative: Hence, 'a t the Second 
.... 

Regional Meeting of the Regional 'Committee on Tele-

education held in'Caracas in November 1977, it was 

decided to "indefinitely postpone" the ETV system's 

:implementation. 33 

--- ... 

c 

---~--~~----~------------



c 

3.16 

While the Argentinian and UNESCO/ITU/UNDP 

studies focussed on the region 1 s educational needs 

and potential for an ETV satellite system, they also 

included several suggestions on incre~sing the LAfTA 

countries' satellite ~apabilities~ these countries 

wanted to transmit, and not just receive TV 

programs. 34 By 1975 most of the LAFTA countri:és 

were members of INTELSAT,' which further whetted 

their appetite for ~ regional ETV s'atellite system, 

transmi tting locally produced programs. The ETV 

studies and reports served as a basis for the ANCOM' 
, . 

countries' proposaI for the~r own subregional 
. \ . 

satellite system, an0n J 976 , they undertook a 

feasibility study (onVoi- many such st~diest"" WhiC~ 
, 

was giv~n the unfortunate acronym of "SATAN" (for 

Sat'lite Andino, or Andean Satellite).3~ 

" C) THE "SATAN" STUDY 

The "SATAN" study was conducted by ENTEL-Chile, 

pursuant to an ASETA meeting in September 1976. 
o 

This study aimed at -providing an anal.y1;.ical 

fràmework, a methodologY,for the project's economic 

evaluation (or appraisal), rather thpn to arrive at' 

any final conclusions. \ 

.. 
~ 

\ , 

\ 
\ 
\ 

1 
1 

i 
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o 
The study was based on eCQnomic' factors which 

tend to be variable over tirne: dernand for service, 

tariffs, ~h~ network structure, etc. Sorne of the 

major conclusions follow. 

a) Pernand for Services: At 'the time the 

study was undertaken' (between septernber 1976 and 
- , . 

Febrüary 1977) statistical data)n demapd by ,country 

was not available. Therefore,' the demand for 

services was estimated, the underlying assumption 

being that even an imprecise estimate would allow 
" 

for the determination of future demande 

h) Tariffs: four different tariffications 

were used in the ana~ysis, aIl based on 'the cost of 
--
leasing transponder capacity from INTELSAT. one 

basic premise for calculating the tariffs was the 

cost of leasing from INTELSAT, which would decrease 
o 

in the sarne ratio as the cast of leasing channel&. 

c) Ra te of return estima tes which were 

caloulated a t, 1 5% , were based on the four 

alternative tariffications. 

d) proj ect costs were broken down into two 

parts: l) the co st of planning 'and organi'zing the 

o " ' 
-project,: research and developrnent, construction and 

1 

( 
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'launch of the satellite, and a tracking, telemetry, 

command and monitoring station ("TTCM"). 2) The 

s~cond group of costs were those associated wi th 

operating the whole system: the TTCM st'a,t~on, 

manpower and management. 

Aft,er analyzing the various alternatives'/\ and 

- associated costs, the report conclu~ed that 

regardless of the alternative utilized, the project 

would produce los ses • From an economic viewpoint, 

ENTEL-Chile concluded thàt the "SATAN" projec't was 

not viable. 

In its analysis ,of alternatiye tariff 
-

structures as the basis for the economic viability 

of the satellite the only difference between them 

was the amount of 1055 that would be incurred. On~y 

one alternative 'that !Jf having a twelve 

transpondé~ s~tellite, at an invariable lease cost 

of US $1 million (1976 dollars)' annually and without 

any spare or spare capaci ty -- wduld produce the 

fewest 10sses. 36 

These results shou1d be borne in mind, sinee' 

ten years after the "SATAN" stuqy, the ASETA mernbers 

are still debating severa1 issues raised by the 
, 

Chi1ean report: 

\ 
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o What is the actual traffic within the 

region? 

o How . much 'transponder ,capacity does each 

country ,require for 

international use? " 

dramatically since 1977? 

0' 
, 

would "ft be 

domestio~' 

Has the 
;1. 

regional and 

need increased-

less expensiVe' - more 

economical - te continue leasing spare transponder 

capacity from INTELSAT, or ,from another separate 
. 

system, such âs PANAMSAT? (This is a new 

alternative; however, PANAMSAT's system will not be 

operàtional for another few-months, so the qosts of 

this altern~tiv~ are unknown. Should PANAMSAT's 

launch be 

countries-, 

,successful, this might induce other 
./ . 

in ladditl,oI} to Peru, t9 utilize 

PANAMSAT's services. This will be discussed'in more· 

detail, in Chapter 8). 

a 'Everi though 

utilization charge has 

_the la st ten years,-

t 

INTELSAT's 
"\ 

decreased to 

the' cost 

J 

space segment 

nearly, half in 

of leasing a 

transponder ~emains relatively high - about $800,000 

to over US $1 million, ,depending on the transponder 

and other factQrs. (e.g. pre-emptibility, insurance, 

. et'c. ).37 

, 
1 :i , 

~ :" 
" " 
f 
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By the time the "SATAN" report was published, 

Chile was on the verge of leaving the Andean Pact 
1 

and ASETA.38 There is no reason, however, to doubt 

the validity of ENTEL-Chile' s study or its 

conclusions, especially sinee the questi0!l of the 

economic viability of a reg~onal satellite has yet 

to qe answered in a satisfaetory manner. While the 

1975 UNESCO study estimated the cq~t of an 

educational TV Satellite system at US $ 500 million, 

more recent studies indicate that the space segment 

alone will cost at least US $209 million. 39 This 

seems to be a conservative estimate of the cost, 

e,spec.ially in vj,ew the l1mited launch 

capabilities since the shuttle disaster iq 1986~ the 

grounding of the ARIANE launchers later on, and the 

increased cost of insurance. 40 

In early 1977, at thè same time that Chile' s 

ENTEL , produced i ts analysis. of the economic 

viability of a regional satellite system (utilizing 

transponders leased by INTELSAT), ASETA'S Board of 

Directors decided to undertake i ts own feasibili ty 

study of a s~stem with its own satellite: project 

CONDOR thus replaced "SATAN". 

• '\l, 

/ 
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D) PRQJEc-.r CONDOR AND THE CALI sa'l'EL STUDY' 
o 

proj ect CONDOR~ ,was proposed as a possible 

alternative. to the Colombian domestic satellite 

project, 011 SATC?L" , which was alréady, unc;1er 

consideration in 1976. 41 In March' 1977, ASETA 
, 

members agreed to contra ct with a Canadian firm, 

Canadian Astronautics 
.., 

Limi ted/ saTel Consul ta~ts 
" 

Ltd., (~AL/ ~~TEL) to' undertake ~ feasibili ty st~dy 

" 1 of the new project CONDOR. 
~ ~. 

The Canadian repor~, ,presented to ASETA in 
, 

October 1977, included " the resul t:'s of 

technical studies, cost analyses and trade-off 
., 

compari?ons, ownership and prgani~ation, aé well as 

an anklysis' of ~conomic viability and tariff 
} 1 0 

considerations~ 1142 .' 

. Based on the' traâi.C data .~~O.Vi~ ASE!TA 

(which accordinJ to ,ENTEL-Chile's prior rep'ort were 
• 1 

merely estimate~) the Canadians sf~died several 

, option.s: 

o Three ... options involved procuremen t, 

launch, TTCM responsibility, .etc. (i .. e. ownership 

and operation of the space segment) to be undertaken 

by ASETA through a j.ointly"owned operating company. 
\ 

.\ 
1 

'" .,-

. ,. 
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o The other opt ions involved long-term 

transponder or satellite lease arrangements, ei ther 

from INTELSAT or ". . • a supplier of, a dedicated 

satellite rnanaged by -a jo:il,ntly-owned operating 

company • . 1/43 

is no indication 

, (In the Executive Summary the~e, 

as to who would have been the' 

"supplier" of this satellite, nor what other 

arrangements and negotiations, would have been 

involved under this 9ption) ~ Five - of the options 

" 
would have iric.luded both telephony and broadcas"C {TV . 
and radio) possibilities, while one option alone was 

designed only for telephone via leased capacity. 

The Canadians envisioned a system, to be fully 

operational by 1982 or 1983, with a pr'ojected 10-

year life span. The main features included: 

The entire space'segrnen~ would consist of 

three 12-transponder satellites, one in orbi.t and 

operational; on~ --l'spare'' ~ in orbit', and the, third 

satellite (a replacement satellite) on earth. 

Each transponder would have capacity for 

one television channel, or 

teleph6né circuits. 

approximatèly 

..'f!, 
m , 

1000 

\ 

On the first satellite, 6 transponders 
, 

would' be used for national long distance as weIl as 

1/ 
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for regional telephone, telex and data transmission; 
""-

the other 6 transponders would be utilized f~ 
television, ei ther educational or commercial. The 

"spare" satellite woulQ ~I"" could be utilized for the 
~ . 

latter purpose as weIl. , 
~ 

4/6 The satelli tes would operate on the 

GHz band ("C" band) , configured to cover aIl the 

ANCOM countries, inclu~ing Chile. Thus, the 

. satellite would meet the domestic, intra-regional 

and international traffic requirements of ANCOM. 

The sI?ace segment costs, including the 

TTCM station, were estimated at US$ 50 million (1977 

dollars), and wou~~~~ve~een'sh~red by the original 

qix ASETA members. 
, 

The terrestrial segment (e.g. earth 

, 

stations) would cost approxinlately, another $50 ' . 
~ 

million; these expenses would have been prorated by 

country, according to the type rand number of earth-

stations utilized. Furthermore, the cons truction , 
, 
and operation of the earth seg~eJ.1.t would be the 

,1 

responsibility of each co'untry. Based on the 

" estimated demand, CALI saTEL _ proposed the t'ollowing 

number of ~arth stations: , ~ 

'-"---

) . 

, 
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Bolivia 109 
- -

Coiombia (no number specified) 

Ecuador 31 

! Peru 1 a' ,. 1 

Venezuela 25 
") 

(Chile,r- (35) l 

Tw? types of earth stations were considered: 
) 

- ' Standard Type A antennas (eleven meter 

diametef'), with the necessary éhannels for telephanr~ "': 5. 

_service, and with TV receive and transmit 

Standard Type B- (smaller diameter, i.e. 5 

to 6 meters )., but only capable of receiving 

television signals (TV receive only or "TVRO:'). 

According to the ASETA Boa~d Meettng minutes of 

October 1 977 

"demonstra ted" 

the Canadian study Il showed Il or 

the technïcal-econom5.c viabili ty of 
IIJ 

the regional system. However, prior -(to making ~any 

firm commi tment, the ASETA me,mbers pecided to' study 

the report carefully fmd ' submit their 

recommendations to their respective ministries fo~ . ' \ 

action. 44 
, . 

At xhat sarne meEN:iI1g I.ETEL-Ecuador urged ASETA . 

to begin the advançe notificati~n process with the 

International Frequency Registration Board (IFRB) of 

Q 
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j 

\ 
the -ITU and 

positions for 

t~ "reserv.e" the Qce~sary 

the COND0R spacecraft~45 ' 

orbital 

, 
Part o~ the urgency to go ahead ~th the IFRB 

notification arose from "the Equatorial countries' 

claims t~ sovereign rights over parts of the 

geosta tionary orbi t. ""fi This yaim W'a~ se:t forth in 

the "Bogota "Declaration" of· 1976 and, signed by, 

inter alia, Ecuador 

"BquatorJ.al" countries 

SATCOL, a domestic 

and Colombià, 

of ANCOM. 4 6 
/ 

the . two 

.Colombia's 

satellite system under 
~ 

consideration at the time, was reqeivi~g strong 

~ . poli tical support'.' Thu~, reserviz:tg orbi ~al slots, 

and la~nching a 

regional) 

satellitet (whether ·domestic 
( 

or 

that the Equatorial 
" • \0 

""" countries' claims would be heeded - at least the 

" 

rest~of the telecommunications world would be put on-

notice to their claim. 

F~rthermore , in 1 ~ 77, the l TU had convenetl a 

World Administrative 'Radio Cbnferlence on 

'Sroadcasting Satellite Services (the WARC-BSS), ta 

allocate the radio frequencies for . television . ). 

broadcasting (those which ,the ETV satellite system 

which UNESCO/ITU had stuqied between 1972 and' 1977, 

rwoul~ have utilized).47 

. . 

.' 
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• 
Henee, in sorne l;"'espeets; J 977 was a crucial 

year for the formulation and consolidatfon"of a plan 

"for either a domestic or. a regional satellite 

§>ystem " and to begin\ its implementation. Three 

alt~rnatives or options wère availabl~ to t,he' APdean . . 
, 

eountries: the ETV' satellite, 1 SATCOL, and/or 

CONDOR. 'Eaèh systeIt} presentéd its own advantages . ( r and drawbacks a~~ ,~had diffeFent co~ts "associated 

~ith ,the construbtion both of the space segment ~nd 

10., l' 

the, nlcessary 

faced another 

.. 
terrestrial networks. 

difficulty: that of 

The countr ies 
, 

financing the 

system from its inception to its operation. In , 
,consider ing the -numb~r' of options avai.Lable, 

differences in priees and over-all costs, ,and the 
• 

man y politieal-economic issues that 'had ~o be 

resolved among the ANCOM c~untries themselve'sJ it is . ' 
- . 

little'wonder that they found it.difficult to ~ake a 
(\ 

decision to commit themselves to one 4-"lternative • 

.over the other s • " J 

The th~ee systems under considerat:,ion had one 

common but crucial point: the demand' for, and . 
ex:!-sting' traffic which would j ustify any of the 

satellite systems were nQt·clearly determined. AIl 
. 

the feasibi,lity ,studies were based- on estimates (or, 
~ 

... 

, , 
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·f 
-, 

1. 

. -
perhaps on . "guesst.imates") • 

Depen~Hng on the estimate,.s used and projec1;ed ~or 

the future, the cost of the satellite systemSrS?OW~? 

considerable variation. , A comp~rison of the costs 

éstimated by the studies reveal the following: .. 
, . 

, ' 

1 ) ENTEL-éhile's economic proj ect,ions .... on" 

"SATAN" were negativei they showed that it did not 

matter whethe~ ,the 

'fou9ht, ,or whether 'il 

ANCOM communications. 

. "'" " transponders were leased o~ . 
satellite was dedicated only to 

...... 
The results of' the economic 

projections showed varying gegrees of 1055, and only 

one alternative showed a slig~t financial gain • 

ENTE;. 1 s écon~mic 'srUdY was based on deman4 estimates 

supplied by ASETA .sinee none of the countries had 
, . L. ',' 
reliable statistic on traffic or demand. 48 

2) In regard to the massive ETV Satellite' 

projeet (again, based on estimates for its demand 
, 

and number of-educational television hours that it 

would generate) , UNESCO/ITU pu~ the cost of the 

spac:;e segment alone at US $500 million, with the 

earth segment or infrastructure requiring a similar 

investment. It eoneluded, however, that the $500 

million represented half of what it would eost to 

have a ·comparable mierowave system. How many 

, 

/ 
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Vi 

.- sate~lites were to be includecl 
. 

in the space segment 

is pot mentioned in sommer~ad' s report. 49 

3) In, 1'978 ,an assessntent of. ---CAL/saTEL 1 s 
.. o 

reporl:- was 
1 

made, which' raised many other .... po!nts 

which wer~ either 'nct ' addressed, or not 

sufficiéntly, and which required further study: 

utilization 'of new technologie's which 

w~uld allow.' mul tiple access, and demand assigned , 
access to telep~one circuits 1 rather than having a 

single purpose circuit; 
.. 

CC?mm~nity reception of ETV 1 and its 

,. ~ " 

,'" 

redistribution by small, low power retransmi tter~" or &{ , 
'r 

___ ,by câble i, 

mox;e 

The use of smalle~ eaJth statiorts 1 if ~ 

power f,u 1 satellite signai were used. in the 
" 

'first instance. 

Appropriate - telecommunications (telephony .. 

and TV) fo~ rUFal, sparsely popu~ated' ~reas, taking 

iri'to accouht existing popula tion ~nters and their , 
\0 

need for certain servicès (e.g. telex); ,further 

takïng i'nto' account.,the fact that most traffic was 

(and is) generated in larger cities. 
'\. 

Hence, ' the 

demand assigned telephone circuits suggesteq pbove 

" 

, 
• 

, 

• 1 
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could benefi t both the "thin route" 
'\ 

populated centers. 

users 

l 
1 

'-

an~ more 

\ 

,The fact that ~he maj ority 1 Of'~, the 

populat!on 'in the- ANCOM countries if! rural S~OUld 

not be overlooked, especially in assessing the 'heed 

for (and existing access 

'" services, and the' kind 

to) telecommunicattons 

of Sys~ that should be 

implemen ted. 

A multi-purpose satellite system should be 
\ 

considered 1 while instituting telephone and 
. 

television services~irst. Since d1fta transmission 

requiréments (especià~ly in rural areas) were 

minim'al, these needs could be met at a fut"re'",time. 
~ ~ ~-

In the meanwhile, the transponder capacity .. c:ould ~ 

'put to more remunerative use. 

The possibillt:1 'of h~ng regio~al 

commercial .... television broadcasts, which could help. 
, 

defray the costs of their ~ransmission, and would 
1 

also provide sorne f inancial support - to the 

educational TV" 'programs as the Ministries' of 

Education could req~ transponders for their ETV.50 
\ 

The recommendations of CAL/saTEL raise even 

more basic issues: in the firs~ place, wh~ was the 
-1 

necessity ot' having three spacecraft (even if the 

. ' 

' . 
. ' 

.-

.. 
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one 'on earth was not operational) .. 'equipped witb 12 . , ~ .~.~ , . ' , ., ~ . ... 
tran,sponders each, when this would pr'Qd'U'ce more. than .. '. .... . 
.overcapaci ty? The demand for' seryiees and actual 

- - , 
trâffie were estimated (absent reliable da~a), and 

i t . is unlikély that aIl twelve -transponde.rs - let 
Il. . , i 

,_ .~lone 24 - would be fully utilized. , 
, . 

The CALI saTEL report fûrther proposed that each ':'~f 

country install •. tw_o types of e=a~r_J_n.--_-c::fT the 

number of which varied according to estimaëed '~ 
, . 

demande Acpordirg to CAL/saTEL's est~mates, Bolivia 

(with'a' ~op~lat~on of abou~ 5 milli~n) should have . . '\ 
q , r . . 

\ acqu~r_ed 1 09 ( !) ea'rth stations. [This extremely 
o 

higb,nû~ber could 'be a typographical error]. 
f :t,- ~ '" 
Ecmadof, tl1e smallest' country, would acquire' 

31 ;.' whereâs C ~ene2iuela, one of the larger and more r ,. . ... 1 
populated countries, would have been 'able to meet 

. , 

i ts needs ..... wi th .. only 25 earth stsations.1 , (No, 

estimates were made' for 'colambia,' the gre.atest 
;. 

tèlecommunications user in ,ANCOM.,' and also the ?most 
\ 

• f ~ 

pQpulated country ..:- about' 25 million inh~bitantê in 

.y 1977) • 

The Canadians were ' recommending to two 

poorest countries ta make 

earth stations alone. 
) 

\ 
l , 

'." 
the largest investm~nt _ in \ 

Admitt~dlYI all- these 

't! 

. 
p 
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counj:r'ies were seekineO bring t~ePhony to rU'rjl 

ar~as; even so, the numb~r of earth stations 
. 
suggested appears 

, > 

somewhat unrealistic. 
• 

A 

~ reasonable number, however, pould be established if 

aètual d"emand and traffic figures were available; 

could be projected, based on 
" 

·statistics and trends e~taqlished in previoùs years. . ,. 
1 Apparently ASETA was not abl~ to come up ~ wi th tl1e 

figures in 1977. 
, , ' 

) " 

The 1977 meetings on ETV and <ton project CONDOR 

'-
resulted in the "indefinite postponement" of tne 

fir.st . prpj ect, and • in "further studies" of the 

second one. Betwe~n, 1978 and 19~2· inter'est, in a 

regional system dwindled, br else was si4etracked by 

1 
the Colombian SATCOL proj~ct. SATCOL was to be used 

for ',domestic- purposes, al though the Colombians had 

offered ASETA in 1977 to !I use " Colombia 1 s advance 

notification to the IFRB for CONDOR. Sinee SATCOL 

was not intended to provide regional coverage 

(except as incidental to national coverage), this 

~iOject will not be extensively considered here. 

• 

SATCOL stirred up much political interest, and 
~ ~ 

several international corporations studied ,and 'a 

analyzed the Colombian proposaI. 
..,. 

The SATCOh project 
4 
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internationa~bids 

for the 'spacecraft, when a new government took 
1> \ 

office in 1982. Within a few montns, the~,requests 
~ ;;,.", 

f~r bins were cancelled, btinging th~ S~~COL projèct 

_~-~a halt. 51 ,;--- \.--,... ---- ------'-~ ---- ! 

-
. E~' PROJECT CONDOR 1 S REBIRTH 

.. 
In 1 98:2,\ howe~er, per~ sugg~sted at an, ~ETA,; 

~~~eett,~~ that PÎ?'?Eilct,-CONDOR be "revived". 52~~ 
oJ' ... ! ,,-:) , 

.':,~t was p~posed th~t the new prcDecf (or 

"re'vi ved" Condor) study . the feasibilit.Y of a 

regional telê\'ision satellite système At the same 
, 

"time the research would determine the need .~to 

establish an organization to manage, coordinate and 

control the system. It was also sl:lgge'sted that , 

ASETA 'take an active role in the coordination 

process with the ANCOM countries and with INTELSAT. 

-The idea of the regio~al TV satellite was not warmly 

acceptedi instead, it was suggested that ASETA form 
1 

",,!.~ a working group of ANCOM experts to further study 
t 

CONDOR 1 S feasibility' as well as to establish an 

organization to own and operate the satellite. 

The possibility of leasing 

transponders ~r domestic purposes was also 
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discussed; these Ieases would not obv,ate ~he need 

for a regional satell_ite system, since \t that time 0 

INTELSAT was 'not If?a'sing transponders for regional 

communications. 

In a subsequent meeting held in B~livia in . 
1983, .the :idea of a shared TV'Ôbroadcasting system 

utilizing INTEL~AT~ transponder capacity was 

discussed. The results of the discussions w-ith 
, 

INTELSAT' were to be presented at a subsequent 

meeting. In the meantime, however, CONDOR's use for 

TV programs was also to be studied. The idea was 

that by 1990 more than half of the CONDOR's 

transponders (11 of 1)8) were to be used for 

television transmission. (Whether the transmissions 

were tô be national or regional is not stated).53 

By 1984, the ANCOM countries were co sidering 

not only the regional satellite, bu also leasing 

INTELSAT transponders on a shared bis for TV, 

telephony and intra-regional communications. At the 

same time, the demand for traffic, especially the 

use of satelli tes reguired by institutional 

(g0.vernme~ta~) users, was aiso to be ,assessed. 

[This is the firs t time that "traff ic assessment" is 

mentioned in the ASETA Summary]. 
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'ASETA al~o decided to 'notify .the IFRB.ot its 
." 

intentions to reserve three orbital positions in 
~ 

C9lombia's narne, based'on Colombia's special status 

as an' "Equatorial" country. 54 

At the th~d meeting of the ANCOM Ministers of 
, , . 

CamunicatioI1J3, Transport and Public Works, held in . - ) 

tCartagena, Colombia in Novembe~ 1984, severa1 

resolutions were adopted regarding the 
\ 

regional 
1 

satellite system~ In the first instance, i t was 

consid'ered :' in~ispensable" to 

establi~\ . o~he: ' regional 

continue working, on 

'satellite system. 

Secondly, the INTELSAT shared leases were. to be 

negotia ted. This would provide the transponder 
'. 

capacity required by each member country,~d would 
) , 

_0 D. 

also give ASETA practical experience in managing a 

satellite system. 

Another key resolution was tha t each country 
,..", 
" 

was to determine its satellite requirements for TV, 

telephony and other telecommuniq.?tions. ASETA was 
\.. 

ta establish the method by which the cauntries would 
\ 

make their own determination. \ 

·The Ministers also decided that ASETA .ehould 

begin explaring the design and purchase of. the space 

segment. 55 

• 
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F) THE INTELSAT TRANSPONDER LEASE REPORT 

In December 1984, INTELSAT produced a report on 

the utilization of INTELSAT's space seg~ent to meet 

the }iNCOM cQuntries 1 national anc1 regional TV and' 

telecommunications needs. INTELSAT's study 

concluded that shared leasing of transponders would 

provide ASETA with a number of significant benefits, 

inter'alia: 

o Regional communications needs would be met 

by makillg more efficient use of existing capacity; 

this cppacity could be expanded, or modified, 

according -to national and regi-onal needs. 
, ' 

o New technological services and other 

innovations, as .well as 'the transfer' of technology 

would be more èasily available to the ANCOM 

, countries. . . 
o The shared leasing arrangement would 

provide the necessary training and on-the-j ob 

experie~ce to ASETA's ~echnical and management 

pers~nnel~g tnem first-hand 'experience in most . 
phases of operating a '~atel~te system. 56 

~ 

All the above, as well as' the lease of six 36 
q Do i> E • 

MHz transponders (~ncreasing to 17 by 1990) could be 
.. 

accomplish~d at a cost- ofl under U. S. $1 million a 

" . , 

() > 
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year per transponder (about $831,000, to be more 

precise) • 

The INTELSAT Transponder Lease Report took into 

account increased demand and traffic for 1985-1990 

based on 1983 figures provided by ASETA. 
, ' 

Similarly, it considered the re~uirements fo~ 

television broadcasting. In regard to the latter, 

the -Report concluded that three TV channel!?, could 

utilize the same 72 MHz transponde~. 
\ 

Addi tional savings éould be' gained by shared 
1 

leasing for national telephony and regional TV. 

(Colombia, Peru and Venezuela were then each leasing 

a transponder for domestic services). 57 Another 

-lcost-saving , feature was the suggested use· 'of 

INTELSAT' s new VISTA services, for thi!) l:outes 0 

(Ecuador-Galapagos Isla~ds).:8 
. " ~ 

c • 1 

Another advantage ~o leasing transponders from 
~ 

INTELSAT was < that the earth stations then in 

operation co~e utilized, and additional ones of 
, .. , 

small diameteI.:s installed. At least part of the . 
earth segmént and space segment were in place. As 

the country's national requirements increased (e.go 

the provision of TV and tèl.ephony to rural are~s), 

.each could acquire moré earth stations according to 

1 
",-J 

,~ -,~-

r' 

--, 

~, 

.11»-
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its needs. In surtlmary, i t was calculated that 

shared leasing cou Id result in: a) savings of up to 
;' 

" US $1.5 million a year on eight -leased television 

channel bandwidths; b) savihgs of __ US $400,000 for 

single-channel per carrier (SCPC) and FM~ 

c) greater availabili ty of 
t" 

FDM/FM bandwidph. 

(Frequency 

Modulation) .59 

Division 

_ cJ, 

Mul~iplex/Frequéncy 

The Transponder Lease Report aiso analyzed the. 
" , .. " 0 

economic aspects of h~ving regional television 

~ransmission and rec~ptit>n, conétuding "~~t frq.m a 
." 

technical 
, ' 

and' economic viewpoint shared capacity 
, ' 

.~resented certain benefits. 
'", 

not address lega~l cultural 

that could arise from 

broadcasts. 60 

r 

1 

However, the Repprt did 

or poli tical obstacles 
\. . 

- . 
regional television 

leasing 

\ 
regionai 

INTELSAT capacity_ and sharing it on à .. 
'1 . . 

could, -have provided 
" 

.the basis' ANCOM , 

countr!es with the ~egional " 
telecomm~nications 

" 

. 
u 

.... 

system they wanted, wit~g~t any lengthy d~l~~, and, 

wi thout the risk of l'\aving a, satellite' system tpey 

"'-
might be unprepared" to . operate. INTELSÀT is· a 

well-established' and reliable J ènterprise, ~rom whom . 

.' 

'", 

\. 'Il' 

'\ 

'. 

• 

, , 
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. . 

three of' the ANc6~ countr ies ( Colo~.bia , Peru and 

Venezuela) w'~re already lea'sing 'transponder capa~ity 

for dpmestic sèrvices J telepnony and/or TV). 

The d~sadvantages to a shared lease arrangement 
. 

were rela tively few, but of. significance to' ANCOM. 

To begin w i th, the transponde~s leased by INTELSAT 

are "pre ... emptible"~ ~i.e., they may be utilized by 
, • 1 fb \ 

lNTELSAT- for other purpose~ should the necessity 

~ise. However, this rarely happens. 61 
,. .,.. 

AnotheJ:' more - . serious drawback to : shar~d 

leasing, however, was that not all the transponders 

would b~ on the sarne satellite, nor would each' 
) 

satellite PFovide" the' same or" required coverage. 

Only one satellite, . lNTELSAT VB, which was to be· 

available i'n early 1986 would' ha've been able to 

provide coverage for all ASETA countries from i ts 
, 
319.?o E .. location. 62 , (This satellite, now called 

VA (lBS) is scheduled for launch in 1988, and is to 

be loc~ted at 332~5° E.)·. Hen~, it wou~d ~'ave been , 
; . . ~ -

technically more difficult and less econornical to 

configure 
, , 

regional . system ( based ' on the a 

availability of the tr~nsponders on different 
, . 
satellites. 

'1 
" , -. 

1/ • 

• 1 

. , 
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Another 
\ 

shortcomf.ng was that, although 

technically and economically the, ANCOM countries. 

stood much to gain by sharing leased capacity fr0l!!. 
\\ 

+NTELSAT, th_ey would stil~ not be the owners or 
~~ 

operators of their own -dedicated sateil:îte. For 

poli tiGa~ and cultural re'asons, i t ~ is especially 

important to. believe and know tl1àt a 
'-\ 

grQup pf countries has control 

country or 
,. 

over its 

communications. This WQuid not be the case wi th 

INTELSAT 1eased capacity 1 so that ·the ANCOM ,would 

remain âependent on INTELSAT for domestic, regional' 
J 

and international telecommunications. 

In addition, even though INTELSAT leases and is 

willing to sell transponders for- domestic services, 

INTELSAT has not yet .leased them IO~ feg~Onal 

p~rposes. Other exl~sting regional consort::ia 

(EUTELSAT and ARABSAT) each have their own sp,ace 

segmen~. The Palapa system differs from these two 
-----

in that it is" a national.tsystem which leas'es (but 

does not sell) transponder cap~city 'to neighboring 

countries. 

Hence, ASETA' s proposed shared 'leased ~ system 
-

would ha~e been un~que. Furthermore, i t would have 

.' , , 

, 

-
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had to be" approved un~er Article IiI(d) of the 

INTELSAT Agreement.6~ 
~ . .. 

S6 far no admi.nistration has seemed to request 

'INTÉLSAT' s' author'ization to use the international 

?onsortiuw's space segment for regional 

telecommunications. To date the only admi~tration ... 
which has requested coordination for "transborder" 

, servicel:? is the -Uni ted States.,.' The USAIs 

transborder services' differ from those ASETA , 

proposed in that they use domestic satellites and 
, 

the services provided are ". • merely' incidental , 

to domestic [U.S.] seJ;vices.,,64 This i9 discus:aed 

in greater length in Chapter 8, infra. 

ASETA decided in_ 1985 to "d,evelop" the shared 
" 

~. leased capacity ,phase ,of the regi~nal communic~:~ns 

program, 'beg inning w i th ·the. shared TV c~a~nel . 

" 

leases. The shared telephony and regional s,erv:bces . .-, 

were to be implémented later~ 

Simultaneously, ASETA sought 
r 

to oontract 

a def ini ti ~~ 
--===?" 

~pecialized consultants t6 'underéake 
\ 

1 
, feasibili ty study of Proj ect CONDOR, ànd' to begin 

'. 
preparing the bid documents' fot' the sl>ace segment as " 

weIl as the launch veMcle. 

. . 
'" e 

/) 
~ .. 

, . 
~ ~L 

" -
- . . ::. 

\ 

t 

<,,' 



G. ' 

( 

- " 

Jo' 

·C 
i" 

- 3.41 -

, 
The Board of Directors, ~ believed it was 

1 

'!indispensable" for the ASETA members to partïqipate 

in the decision~making process, and to achieve this -
goal,---tfley decided to establish the "CC?misj,on Andina 

de ,Telecomunic~ciories por Sateli te" (CATSAT},., the 

Andean Commission for Telecommunications 

Satellite. 

CATSAT," compris~d' o-f-five representativès (one 

from each ~ember adm~nistration), is . supposed to 

'~eet as.often·as required until the formation of the 

, "Empresa Multinacional Andina" (the Andeéln 
, , c.. \ 

Multinational Corporation or Enterprise). CATSAT's 

objectives; bro~dly stated, include: 

o tne implementation of,Project CO~DOR; 
! . 

o to establish policies' r~gard~ng 

negotiations with INTELSAT ~nd the IFRB, 

consultants, sources of financing, and othet 

agreements entered intoi 

o to- create a technical advisory group, 

composed of five. experts froID. the ANCOM countries, 
, R 

wh~ should be very experienceà in 'technical 'and 

economic matters relating to \;atellite 

telecommunciationè and who would stqdy traffic 

demand, both national and regional. 65 
J , 

. --

': 

~~ 
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It would seem that ·C~TSAT would have even less 

J?ower or authority. than ASETA; the, purpose-· oI its .. 
creation, and t~e means by which it is supposed to . ~ 

accomplish i ts goals (to implel'(lent Proj ect CONDOO) 

are even less clea~ly defined"than ASETA's. 
~ . .. 
It' does not seem too logical to haVe y:et -:

another group/o'! five experts which -is' su~posed to 

undertake such a vast project. It would have been 

better to simply increase ASETA personnel by the 

five experts, rather than establisn yet another 
- . 

separ.ate "toothless" technical -Further, 
, 

since ASETA's General Secretariat and Board of 

Direétos have been negotiating with the ITU and 

INTELSAT for years, the y have acquired much 
, Q 

experience in satellite· telecommunications not 

only technically, but also at a p'ersonal level. 

Moreover, ASETA was well -aware of its limitations, 
. 

and of the need to establish an organization to 

actually operate and manage the satellite system.' 

"CATSAT" does not seem to have been the "solution to \ 

this need. H?WeVer, as happens in many: i"n~tances, 

when an impasse ls - reached or when a difficult 

- decision should be taken, a 

established to '. study the problem. 

commission ia 

It ia possible 
6' 

1 •• 

, 

t ( l' 't~ 

" 
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that such a situation led tÇ) CATS AT 's creation. 

CATSAT's creation geems to merely add another. layer 

of bureaucracy to an organization that seems top 

he~vy already. It should be recalled that ASETA' s 

General Secretariat rnembers must answe~ to: 

-' ASETA's Board of Directors; 

their respective Ministries of 

c~mmunications and/or Transportation; 

The Board, of Governors of the Cartagena 

Agreement. 
.. 

Thi,s means that at least fifteen people must 

arrive at a consensus in order to take a.ny action. 
, ' 

Thè probability of fifteen individuals \reaching a 

maj ori ty agreement is further reduced, b~''-1:he voting 
.~ 

i 
, requirement;s of ASETA and CATSAT. ,- th,~y., each ~gùife 

a maxi-majori,ty of four, out of fiv~ vote,s. C'With 

such stringent reguir,.ements for the approval of any ~ 

substanti ve or decisi ve action i t i5 li ttle wonder 

that project CONDOR becomes the frequent subject of 
r 

yét another feasibility study. ( . 
This is pre<!:isely what' happened in ~·1985. This 

time, after ASETA shopped around for funds, the 

European Community granted it a non~reimbursable 

credit (alleged to be worth around two million ECUS, 

\ 
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• 
or U.S. $400,000) and undertook the first part of a 

d feasibility study ~ project CONDOR. (The· United 
l • 

states Trade ,Development program (TDP) was willing 

to allocate U.S. $750,000 for the secpnd pa~t of the - .. . 
study, once the - Europeans had concl uded the1r part 

of the study).66 

\ 
G) THE ESCO REPORT 

The: European Satellite ConSlllting Organization 

(ESCQ) Neport was given to ASETA· in September 

1986. 07 Like the previous feasibility stu~ies, . 
ESCO's report focussed on the otechnical and 

economic aspects of a dedicated regional sa~ellite 

system. ESCOt s study differed from the prevf6us ' 
............ ~ 

ones in thtt Tt wâs able to compare three distinct 

.alternatives; 

1 ) the l!gtellïte system' wholly o'ned \ and 

\ operated by the ANCOM countriesj 

2)' the shared le~sed transpondér capacity and 

continued reliance and dependence on INTELSAT' for 

~omestic,'regional and international services; 

3) acquisition of transponder space (through 

purchase or lease) from PANAMSAT. 

.\ 
\ 

... 

, 
fi. [, 
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The third' alternàtive utilization of a 

separate system -- had ,not be~n available ~ri~r to 

the USA '-8 .1:9-84, decision th~t such s,eparate systems 

were in the "natio~al interest. ,,68 However , ev~n 

. thou~h .PANAMSAT has been authorized to 

services', and to launch its space segment, its . 
. --

'actual value and utility will be ascertàinable only 

after .;its being placed-- into service. ESCO, was 

cogni zan't, therefore, of the ûnce!tainty of 
, 

considering PANAMSAT as ~ viable alternative. 

ESCO "5 estimation of transponder r~q~irement~~\ __ ; ... 

(presumably based on ASETA-supplied estimated data) 

was thàt between 1986 and 1990, 'ASETA could use ten 

transponders,- to be leased ei tlÎer from IN-TELSAT or 

from PANAMSAT. 

Sometime in 1 992, the ,f irst CONDOR spacecraft 

would be' < laùnc,hed, follow~-d ,by a second (in orbit 

spar~) satellite in 1995. By year 2000, the ANCOM 

çountries would have 24 transponders of their own 

(twelve on each of the satellites). \' . 
ESCO aIse studied three types of television 

services: 

, 

) . 
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" 

Exchange of prog~ams (presumably inter-

regionally but no specification as to whether 
l 

-private or government, educational or commercial). 

- ~~=on=-Fo-r--broaëtç~t to major 
~ =----=--======- tt { 1 ~ ----- - --- ---.:-------1 

towns. (No mention is made as' to whether-. these 
< 

itould be national or regional broadcasts). 

Government TV broadcasts to major towns, 

and for rurè.l reception (TVRO) • 
f> 0 ~ 

As to telephony, telex and other d~~ 

transmission requirements, ând how t?ey would be 

.m~t, the Report, (or at le~st the part thereof made 

available to this author) does not include any data 

or recommendations. 
~ 8~ 

~' 

O· 

An unde'rlying assumption seems- ~to be 'that at 
'2 

_J.ea~st 6 transponders are required between 19,86 and 

1990, with the need incr~asing te 12 by'1992, and to' 

24 by 2000. The need or demand wou1d increase 

s-imul Ùineously with the supply. " 

However, there is no further indication as to 

-the use that would be made of aIl the channels 

available. And 24 transponders can supply many 

channels. 

The ESCO Report concludes, after ?qmparing 

cost's and techpical requirements, that despite the-

L ,-
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higher cost, and higher risk associa~ed wi th all 

phases of projeet CONDOR, that a dedîeated satellite 

~NCOM countries. 69 
.cs 

-= ____ !>s· to costs, ESCO states tha t CONDOR' s " 

-

higher absolute cost can be offset when the 

potential revenues based on the requirements listed 

in task 100 are taken into account • .. 70 . The 

,Report continues: 
/' 

Moreover,- the CO~DQR configuration offers' à. 
certain nuinber of unie [sic] advantaçes, 
namely: 

the andean [sic] 
completely independant 

_chadgee in policy by a~ 
organization. 

countries would be 
[sic] from any 

external satellite 

the CONDOR system would be the most 
effective to. acquire expertise in both 
satellite and .telecommunications system 
[sic] .. 

In case of a rather lower demand for 
satellite services, the conclusions of the 
~tudy would be rather different. Obviously. 
such a situation could not be taken into 
account in the ESCO study once the result 
of task 100 have been set. Nevertheless, 
it can be expected that the cost of the 
system would be similar while the revenue 
would decrease significantly. This fa ct 
could lea<2l to .-the conclusion that a 
transponder purchase configuration would be 
more attractive. ESCO dont l sic] share 
this opinion bècaus~j . -./ 

the effect 
evolution would result 

of a pessimistic 
in a lower~incre~e 

o 

, 

\ 



. " 

.. 

o 
( 

o , 

'Ir 3.48 

of the service requirement but at a later 
date than in our s'tudy the sarne capaci t!"'y 
would be required • 

- . A possible over capaci ty in orbi t 
could be avoided if a different stra~gy in 
the i~plementation schedule is adopted. 

Finally, ESCO point (sic] out that, up 
to now, all. regional satellite systems are 
based on satellite [sic] owned by that 
region in order to optimize their network. 
Even for national domestic service, there 
is no example of such systems without a 
national satellite when more than 5 
transponders are required. 

, ESCO feels that only a CONDOR-
configuatlon can guarantee the ~ossible 
[sic] of future aspiration (sic] of the 
Andean subregion. 71 

In regard to PANAMSAT, the new and third 
~. . 

alternative, ESCO stated that: 

,"PANAMSAT can offer the smoothest 
transi tion [to a regionally owned 
satellite] because the use Qf the spot beam 
would involve a fully compatible earth. 
s-egment. Nevertheless the design of '" 
PANAMSAT spot bea~s cannot offer the 
evolution t'Owards a regional se-rviçe in the 
future. There is also sorne uncertainty of 
commitment prior tèr~ succefull [sic] first 
launch and regarding the take up of 
~apacity by other clients. 72 

Indeed, PANAMSAT's future satellite and -, 

operations will be determinable only upon the 

successful completion of the launch, and once it 
1 

begins providing services to i ts clients. So far 
,r 

PANAMSAT has one correspondent - Peru. 

, . 

" 
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... 
ESCO further concluded that shared leased 

~ . 
capaci ty f;-orn INTELSAT (though more e'conomical by 

over $150 million dollars)73 had . the Il 

desadvantage [sic] of imposing, an overaimensioned 

earth segment for the transition phase . " and 

INTELSAT may not be 4 able to have the necessary , 
'$-

transponders availablè. 74 (ESCO does not explain or 

elaborate on the "ov~rdimensioniI1:g" of the earth 

segment, nor does i t mention the possibility that' 

'bhe space segment i t proposes (24 transponders) 
.. 

might also be "overdimensioned"). 

One conclusion that can be drawn from ESCO 1 S , 
l 

report 18 that, like the CAL/ saTEL st~dy of 1977, 

tbe recommenda t ions are for 'unreallstically 

"ov~rdimensioned" spa~e and earth segments'. 

While the earth segment may be costly to 

acquire and install, at least it can be moàified and 

tailored to the countries' requirements: ei ther 

-fewer or mère earth stations of different types can 
1 

.. 

.. .he used. However', once a sq.tellite is launched, it 
/ 

is mu ch more diff~cult, if\ not impossible, 'to alter 
\ 

\ f \ 
1 the configurations 'of the beams, their foo.tprint, . ' 

their ~ntended purpose. 
"f I~ 

fi 

" 

.. 

, 
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In the eight year period between these, s~uqies, 

reliable ~scert~inment 
transponder require~ents 

of traffic âemand and 

has not been carried out by 

ASETA. Now, as then, 24 transponders (even if use 

i s proj ected to year 2000) would resul~ in 

?vercapaci ty. . 

A realistic "dimensioning" of the earth segment 

is not possible until the ASETA members decide Wha~ 
- ~ 

serviq.es they want to implement. If their goal is , 
to broadcast' TV programs to/from major ~ities in the. 

0-

ANCO,M r~gion, one type of earth station would be 
1 

require<t- Should national, rural TV togeth\r wi th 
CJ 

rural telephony be their 
, 

obj eçti ves, then other 

t~pes ~ earth stations will be necessary. 

On the posi t;bve side, the ESCO Report 

. recommends "volume" purchase of earth , stations, 

since' this would be more economical to the ASETA 

c'Ountries provided they agree "on the same , 

, standards. As to contracting for the many services 
o 

'involved in acquiring a satellite system, from ifs 

launch to its operation, the,! European 

good" guidelines,· but states 

report 

provides sorne that 
n 

essentially aIl the negotiations az:e up to 

"TELANDS.AT" , presumab~y ESCO' s acronym for the 

- ~ 

J 

./ 

( 

• ù' 
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.' 
operationâl unit" of the CONDOR satellite, system 
... 
whioh ...fias yet to be ,established. 

IJ 

The ~SCO study is, the first to mèntion legëtl 

issues which will have to be considered\ in bofth 

establishing an~ 'operating flTELANDSAT". l does not 'If . 
go "into detail or depth on~ the legal considerations, 

however. The repqrt mereay states that the ASETA 

governments ".:. m~ find together the best- way fox: 

the Agreement for TELANDSA'l'" ••. , for which different 

possibilities exist ,and t'hat"the "; •• Body Corporate 

[sic] could be organJized in the following manners 

• [ ' '] Il ,s l.C ••• 

"Agreement on the Base [sic] of Civi'l laws 

[which might lead to conflicts between 
publïc and pri vate lawl "Agreement for an 
international enterprise established by th~ 
g~vernments 'ând the telec'"om companies woul& 
be shar~holders ••• ".. ' 
\. , 

"Agreement f9r An International organiza\ion 
1 

This solution means the establishment of a 
re"ally internat1.onal organization for 
satellite 1 commun~cations with \ - an 
internationally staffed exec~tive organ. • • 
The form of an international organization 
[similar to EUTELSAT or INTELSAT} s~ems. to be 0 

the favorite form fO~~SAT(I) ••• ~75 
~ .. • \J 

Elaborating on the organizational structure 

recommended, ESCo states that it ~lOuld require "an 

agreement in which the governments are represented . , . .. 
./ 

, 
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in the institution of assembly of parties and the 
, 

Il 
telecoms companies theirselves {sic] in Director 

. ~ Board (sic] 'and by delegating sta~f to the ~ .... 
~ ~ 

orgM1." 96 

\ J In ESCO' s estimation TELANDS~T.YJ' ~ scope of 

acti vi ties woul~ include the space se$Jment as' well 

, as ,". equipment, f inancial involvement, staff 

and authority transfer • . • the management of this 
. ')le 

ipt,rnat~~nal organization has t~ take into account 

~ a series of concerns referring to 1 ind~vidual 

contributions. 1177 The count~ies thqt could not 

*' provide equal~und.ing (Bolivia and Ecuador) could 

contribute staff, materials or real estate) to avoid 
. 

overburdening the bigger countries' financial 

resources. The; R~port recommends tha t Il ... a 
~ 

participation on the basis of the utilization of the ... 
system' seems to offer . the best equity for all 

~ part.ners-. ,,78 

other activities that would • come within the 

s~e of' TELÀNDSAT's purview include, inter alia, 

.0 coordination , 
space segment in the 

're~~ man;gement; 
• 

~., ~ 

.".--

J 

of operation and ~se of the 

transi tion 'from INTELSÂT to 
• 

\ 

. . 
. 
• 

• 1 

o 
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l ( 0 management of - aIl 

\ m~intenande o~ ~he space segment; 

operations and 

, 0 promotion of the lntegration 'of the , 

national networks and of the services to be offered' 
" 

in.the ANdoM countries; 

o negotiating and entering into national and 

lnternationai contracts for aIl phases of the space-
, 

segmeht, from launch to orbit testi·ng). 79 

In order to accomplish' the above, TELANDSAT 

would be endowed with legal personality, giving it-

the . rig~t 

agreements, .. 

too 

organizations 

enter into con tracts and other 

with - ,states and international 

(presurnably corporations as weIl as 

multi-Iateral agericies). 

It would--"also have the ~ht tO~hOld and 

'dispose of property, and to be a party to legal 

proceedings. 80 The organization' s liability would 

1;>e limited (Le. " ••• no party ['or countrYl wôuld he . , . 
individually liable for acts and obligations 9f [the 

enti ty] except where. such, liabili ty resul ts from a 
. 
treaty to which that party and a st.ate claiming 

compènsation are, parties."S1 

The ,ESCO Report goes into 'considerabie detail 

on the organizational structure, staffing, and 
~, 

rr 
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" 
responsibilities of TELANDSAT. . Most of the 

recommendations are based on the European experience 

with EUTELSAT's creation and e~~ablishment and, 

where pertinent, with INTELSAT's.' For exampl e , 
j ) 

TELANDSAf' (like EUTELSAT) would consist of three 

organs: 

o the Assembly of Parties: 5 member&, each ~ .. 
wi tl) one vote. 

o The ,Boarp of Signatories 

participation based on investment sha7e, ~ut none to 

exceed 33%. 

o Th~ Executive Organ, headed by a Director 

General. 82 

~ . ~ 

The~e ~re, however, additional or different . 
considerations to be taken into· account by ASETA. 

The main- one is that TELANDSDAT would bé operate,d 

and man~ge~ b: only f~ye countr~es, wit~ f1anci,al 

investment shares limited to the ANCOM countries. 

EUrELSAT, o~ the other hand, has 20 signatory 

members, most of them in a more advantageous 
. \ 

financial position tha~ any' of the ANCOM countries. 

Hence, financial considerations (investment shares 
- . 

and other contributions) will be important factor~ f 

in the actual development of 'fELANDSAT 1 and the 

." 

\ 

'" ) \-~ 

..: :~j( 
-" 
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length of its "interim" -period of op~rations. Where 

"the necessary start-up ,funds would be obtained i,s 

not èlearl~ addressed in the ESCO Report.---

,In essence TELANDSAT would function on an 

"interim" basis provi~ing 
'} 

the insti tutiona'l 

structure and·· experience necessary to· the 

establishment of a 'permanent multi-administration 

enterprise. 83 , The permanent entity would opera te 

and man~ge't~_~~e and éarth segments. Whether it 

would own the- s'pace segment depends on the choice 

and decision of th'e ANCOM countries to purchase 

their b sat.elli te, transponders from either own , 
INTELSAT or PANAMSAT, or to lease and share 

transpander capacity. 

To briefly rec~pitulate, the ESCO Report's 

recommendations on the organizational aspects of 

TELANDSAT are perhaps the most logical aspect of the 

Repon. Furthermore, if, EUTELSAT's Convention .and 

·Operating Agreement, on which TELANDSAT seems to be 

patterned, 'were srightly modified to meet the 

requiremepts o~i~e (rather than.20) pârtic~ants, 

the ANCOM countries would have at hand the necessary 

o~ganizational guidelines to ,begin operations. 

" 
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The technical and economic aspeots of ESCO' s 
t 

reëommendations, , however, need further ~tudy, 

clarification and 'data before being accepted. The 

data would have to be provided by ASETAi once it 

were ~vailable, as well as once the ANCOM countries 
~ D 

decide ".how much transponder capacity they would 

require and utilize for what services, the technical 

design' of the regional satellite system would' he-

facilitated. Similarly, once there is clarity on 

the technical requirements, the èost of the total 

. system· would be 'easier to 
, 

establislt , and prora t;e 

among the users. 

Although the ESCO Report suggests basic legal 

considerations in regard to the organization of the "li 

operating 

qq.estions 

o 
.. 
entity,84 there qre still many legal 

and issues pertaining to national, 

regional and international legal aspects of the 

proposed regional satellite system thàt have to be 

addressed. 

CONCLUSION: 

For the p'as t 'decade the fe,asibili ty of 

-x:;egional satellite system for the .ANCOM countries 

has been pondered and studied by Europeans 1 North~ 

-,: " 
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'<'~md South Americans, 
.. 

o 

as well as by international 

or.ganization~. 

The studies have looked at \ the technical and 

e~onomic issues, but have not 'addr~ssed the legal or 
'. 

poljtipal issues involved in establishing a regional 

communication system. Furthermore, the question-of 

how the space segment would, be fi'nanced remains 

The lack of clear answers or realistic 

recommendations stems~from various factors. In the 

first place, the proverbial "which cornes first -' the 

ch~cken or the eg9?" situation seems pervasive~ 

In order to design an appropriately dimensioned 

system, reliable data1...Jand statistics are réquired. r 

Investments of time and money are needed in order to 

obtai'n these; so far, ASETA has not' been able. to ' 

supply them, stating as recently ~s July 1987, that , , 
. 

it had to update its statistics. 85 

Secondly, the countries need to agree on the-
, 

objectives and utilization of the proposed system. 
t 

Once the da'ta and goals are established, ot;her 

pertin~nt. issues will be easier to resolve. These. 

"relate to techn'ical, economic, financial and legal 

considerations. Underlying these', however 1 are 

\ \ 
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poiitica'l~ factQX"s Whii- also need to be a'ddressed, 

" even though~~hey may not have ap easy solution. 
1 

The • following' sections~ attempt to point out, 

although- not necessarily answer sorne of. the 

questions raised by previous ~easibility studies. " 

-\ 

, { 

, . 

f 

1 

/ 

/ 
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1 ASETA, Document ASETA-015, t/ "Antecedentes y 
Principales Disposiciones que Rigen La Asociaci6n, 
(November 1975). ("History and Main Principles that 
Govern the Association") [Ci ted as ASETA Principles 
herelnafterJ. ,(English version by,S. Ospina). 

The acronyms stand for: 
1 ) ENTEL-Bolivia: 

Telecomunicaciones S.A.M., 
Empresa Naçional 

2) TELECOM-Colombia: Empresa Nacional de 
Telecdmunicaciones, "S. A. ; 

'. 3) IETEL-Ecuador: Instituto Ecuatoriano de 
Telecomunicaciones; 

4) ENTEL-Peru: Empresa Nacional de 
Telecomunicaciones deI Peru; 

5) CANTV-Venezuela: Compafi{a Anénima ~acional 
de Telefonos de Venezuela. [Chile was a founding 
member, but wi thdrew in. 1977 J • 

2 Ibid. 

3 . INTELSAT Report 1986-1987, back cover. In 1965 
utilization charges were US $32,000; by 1,975 they 
were $8,460 • 

. r' 
4 _ See Introduction, supra, for notes on these 
developments. 

5' Montevideo Treaty, supra, Chapter 2, note 5; 
Cartagena Agreement, supra, Chapter 2, note 12 • . "-
6 - Several ~s and' numerous artit:les on' LAFTA 
and ANCOM weré written between 1970 and 1976. Among 
these are Morawetz 1. Case Study (supr-a, Chaptel:: 1, 
note 6); The Andean Common Market: Management 
Implications' of Application of Technology 
Legislation. Fernando Robles, Ed., New York, 
Council of ~he Americas (1976). 

After 1976, it seems that'either interest in or 
expectations regarding Latin America declined-and 
few wri tings appeared subsequently on the subj ect. 
The exception is Puya~a' 5 1.982 book (supra 1 Chapter 
2, note 6,1 which is the seminal publication on the 
Andean Communi ty • 1 

7 See, LACAC supra, Chapt~r 2, note 21'. 

8 
, 

ASETA Principres, supra, note 1, Recornmendatiqn 
(tootnote continued) 

.. 
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,1'; 

• 

(footno,te continued from prev~'ous page) 
'MC-17, pp. 2-3. The telecom nications ~pecialists 
Registry was to be init'iat d by the BoaJ;d of 
Governors of the Cartagena Agreement, and 
subsequently kept up to date by ASETA, once this 
organization was formally established. 

u 9 Revista Oficial (R.O.), Quito, Ecuador, Decree 
No. 479, June 11~ 1975, 'approving the By-Laws of 
ASETA adopted in Lima, Peru, July 1974. 

10 See Cartagena Agreement, supra, Chapter 2, Qote 
12. 

11 Cf~ Burns, supra, chapter 1, note 1. 

12 Convenio Andrés Bello de Integracion Educativa, 
Cienti~ïca y Cultural de los Pa!ses de la Region 
Andina. Bogota, Colombia, January 31, 1 970. ( So 
named in honor of Andrés Bello (1781-1865),\ 
Venezpelan-born author, poet and drafter o~ th~ 
civil" 'code of Chile 1 which was later adopted by 
Colombia anp Ecuador). . , 

• 
" 

13 
~ .. l ~1"".(f .~~:/' • 

Il1r:Ld~",; ~ Art~cle 10. 

14 Ibid., ; Article 30. 

15 Ibid. ; Article 31 • 
", 

16 Beginning in 1967, NASA undertook a joint s~udy 
with India on a satellite TV sys~em, to be used for / 
rural education: "In 1974 NASA launched its 
experimental ATS(6) satellite, which cou Id ~ransmit 
TV. programs directly to the Indian community' 
reception centers. Thus began the Indian "SITE" 
(Satelli te Instruction Telev~sion Experiment) (See 
Sommerlad, E. Lloyd, Communications Satellites - A 
Review of Present Systems and Future Broadcasting 
Applications. UN/UNESCO Regional Seminar for Latin' 
America on Satellite Broadcasting Systems for 
Education and Development, Mexico, 2-11 1 

september 1975. UN/UNESCO Doc.Com.75/CONF.703/2, 
Paris, ,1 July 1975. 

17 Ibid.; p. 5. '. 

, ' 
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Espaciales, Buenos Aires, Argentina: [ETV] 
Satellites - Survey of Background Information and 
Dra,ft Plan., (Summary in English originally). (No 

_","-publication date, but prior to 1971. Sommerlad, 
supra, note 16, gives 1~69 as the ,date of the 
stuqy) • 

l. 

19 Ibid. 

20 Ibid. ; "Dfaft Plan" , §§ 1.1 - 1. 3. 
1~ 

. 21 Ibid. ; § -:hl 
J 

22 Ibid. ; § 3.3. , . 
" 

23 Sommerlad, sUEra, note 16, p.10. 

• 
24 l'bid. ; p.1 O. J-

" 
25 In this author's quest for a copy of the Report 
cited at fn. 34, infra, l was told by ITU,~ UNESCO 
and UNDP personnel that l really "was not interest,ed 
in this "prehistortc" dopument, in spi te of my 
~firmations that l was. The end result was that l 
was unable to see it, much less read it, to draw,my 
Qwn conclus'ions. One conclusion that l do draw is .. 
that, after years of study, with a large expenditure 
of manpower and money, the conclusions and/or 
recommendatiolls must have been quite "sensitive"'J far, 
they are, rarely alluded to or mentioned itl, the 
literatQre on other regional satellite systems • ... 
26 Report of the Joint United Nations/UNESCO 
Regional Seminar for Latin America on Satellite 
Broadcasting Systems for Education and Development" 
Mexico, 2-11 September 1975. (Document not numbered 
or otherw i se indexed). [Ci ted as 'Joint Report he 
reinafter] • 

/ 

27' Ibid.· " , p. 1 1 • Cdrnrnen t's by Mr. castapeda of, 
UNESCO. 

28 Ibid; pp. 12,13. 

29 Numerous priests, oil prospectors and engineers 
have been killed by indigenous tribes f in their 

(footnote continued) 
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(footnote continued from previous page) 
attempt to protect their way of 
encroachment by the Church and the 
corporations. 

lit-é 
large 

1 

30 See Joint Repor~, supra, note 26, pp. 12; 14. 
1 

31 , Ibid, pp. 1 4 -1 7. 

from 
oil 

" 32 The' Radio Regulations of the International 
Telecommunication Union give the> following 
definitions for ;ixed and broadcast satellite 
services.: , 

Sec. 3.3 Fixed-Satellite Service [FSS]: A 
radio communication <service between earth station~ 
at specified fixed points wh en one or more 
satellit'es are used; in sorne cases this service 
includes satellite-to-satellite links,' which may 
also be efjected in the inter-satellite service; the 
fixed-satellite service may also include feeder 
links for other space radiocommunication services. 

Sec. 3.18 Broaâcasting-Satellite Se+,vice 
[BSS] : A radio ~communica tion service in whicp 
signaIs transmi tted or retransmitted by space 
stations are intended for direct reception by, the 
general public. b 

In the broadcasting satellite service the tarm 
"direct reception" shall encompass both indiviÇiual 
reception and community reception. (ITU Radio' 
Regulations, Chapter 1, Article 1, §§ 3.3 and 3.18 
respectively). Geneva, ITU, 1982. 

33 Angel Velasquez Abarça, Estudios de 
Factibilidad Sobre Un rSistema Regional de Satelite 
Para Los Paises Andiilos. Insto. Geofisico del 
peru" Direccion, de • Investigacion Cientif ica, 
Proyectos Especiales. Doc. IGP-04/0ICPE-78 (Lima, 
F,ebruary 1978), p. 4. ' 

1 

, 
34 Feasibility Study of a Regional System fo~ 
[ETV] in Latin America. cFinal Report (Technical). 
FMR/COM/RPC/75/207/UNDP (Restricted); UNAP/RLA/71/) 
223. The report, including technical charts and 
annexes, allegedly is over 1500 pages long. 

, . 

The 1970s gave rise to the New World Economic 0 

Order,' and the subsequent New World Informat~on 
Order. ~ The latter sought to redress the imbalance 

(footnote continued) 

" ;-
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(foot'note .contiOnued from previous page) 
of information .flow.. . Hence r . transmission capabili ty 
became very important, since'rnany of the LDCs were 
tired of being passive "r:eceivers only. In this 
respect, ~bMany Voices, bne World. Report b~ the 
International Commission, for the Study" of 
Communication Problems. London, Kog~n Page/New 
York, UNIPUB/P-aris, UNESCO. (19a-o)~ [The MacBride 

e Commi ss ion Report). 

pS Sé!teli te And"ino . (SATAN) • Una Metodologia de 
Svaluacion Econornîca. ENTEL-Chile, Secretaria 
Gener:,al,' Oficina de Ingenieria Economica 1 (Doc. OIE-
54)d,1957). 0 

" 
36 Ibid.; p.8. 

> 

37 yerbal communication with 
(INTELSAT produced - a report 
transponder capaci ty for' the 
1984. See, note 56 infra). 

INTELSAT personnel. 
on shared leased 

ANCOM countr ies in 

38 Chile formally re.signerd (or was excluded) \from 
ASKTA at the March 1977 meet~ng of the ASETA Board 
cf Directors • 

39 . Study undertaken by the European Communi ty , 
funded by a non-reimbursable credit in the amo~nt of 
US $400, 000. • The second part of the study 
,techn.ical desigI1- of the '·system --' has yet 
undertaken. The Buropean Communi ty offe'red 

I! funds for this second study, and tpe - United 
'Trade Developrq.ent Program, 1 TDP) also had 
available for the study in 1986. 

- the 
to be 
ASETA 
Sa tes 
funds 

o 

40 AWST, Septernber' 7/ 1987, pp. 59-~5, p. 61 4 in 
, particular. 

On the one hand, {;the trend in the United Sates 
l;iêerns to be for the satellite' builders anlii---sellers 
to offer tneir clients a "package deal" which 
includes launch servic~s and insurance. While the 
paçka-g:e may appear to be less eXp'e~si ve and 
"attractive and may facilitate negotiations for 
, insurance, "there ,rnay be an additional' hidden premium 

r' 

for the satell-ite manuf~cturers' services. On the 
qtae~ hand, other countries (China, the Soviet Union 
and Japan) are 'seeking -ta penetrate that lauonch 

, {footnote continued) 

, . 
• 
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(footnôte continued from previous, page) 
market and may weIl offer their clients very 
competitive terms. Whether these conditions will he' 
acceptable to the we'stern 'eountries remains' to be 
seen, sinee highly sensitive issues (aside from 
competition and eo~ts) are involved. . 

In recent months (Spring 1987) AWST has 
published numerous articles on the Chinese and 
Russian launch capability and ·market. 

41 Minutes 'of ASE~A' s 4th Meeting of the Board of 
Direetors, Caracas, SepteITiber 1976. Annex. No. 1 of 
ASETA, Sistema ~dino de Te~ecomunica~iones por 
~atelite: Proyeeto CONDOR. (Summary of the Project 
°in Spanish, drafted by TELECOM Colombia, Office of 
Inte'tpati"onal Affairs. (1986). [This project 
summary ineludes pertinent parts of the minutes of 
A~TA' s Board of Direetors. AlI cites to these, 
except where ",ptherwise noted, are taken from this 
surnmary. English rendi tion of the Spanish versions 
by S. Ospina. ] [Ci ted as ASETA Summary 
hereinafter]. , 

_ 0 

42 ASETA Summary, Annex No. 4. Executive Summary, 
CAL/SaTel Ltd. study. (Neither the entire Executive 

- SumIriary nor the longer report was available to thts 
author. The conclusions -drawn by ASETA, therefore, 
are not verifiable. ) [The excerpt from the 
Executive Summary is not dated or paginated]. 
[English original]. 

43 Ibid. 
\' 

44 Dr. Angel Ve!àsquez Abarca 1 of the Geophysics 
Insti tute of Peru, and a ~participant in ASETA' s 
technical acti vi ties wrote an assessment on the 
CAL/saTEL report, in which he provides many va1uable 
insights and commentaries: Estudios de Factibilidad 
Sobre Un Sistema Regional de Satélite- Para Los 
Parses Andinos. . Insto. Geof {sico deI Peru, 
Direeci6n de Investigacion Cient!fica" Proyectos 
Especiales. Doc. "IGP-04/DICP.E-78 (Lima, February 
1978) • 

, 
45 ' ASETA Summary, jupra, note 31, 
(6th Meeting of the B D, Venezuela). 

Annex.No. 3. 

\ > 

L 



c 

c· 

\. - 3.65 -r 
. 46 At a meeting held in Bogota, Çolombia in 

December 1976, eight Equatorial qountries 
countrles which' are traversed by l..'e.he EquatoI' 

~(Bràzil, Colombia, Congo, Ecuador, Indonesia, Kenya, 
Uganda and Zaire) issued a ~taternent in which ·they 
claimed sovereign_ty over the Segment of the 
geostationary orbit (GSO) which lies above their 
re.specti ve terr i tory. The other segments of the 
orbital arc, beyond the national jurisdiction of the 
Equatorial countries', were 'to be consîdered the 
"comtnon heri tage of mankind." The competent 
international agencies could regulate their use and 
exploitation for the benefit of mankind.· 

, The complete texto in English of the Bogota 
Declaration appears in ~ Journal of Space Law 2: 
193-197 (1978). 

47 ~, supra notes, 7, 9, 16, 22 on this study. 

48 ENTEL-Chile document supra, note 35. 
A fourth satellite project for the domest~c use 

of -Brazil was. also uhder stuq.y. However, the 
Brazilian system was beyond- ,the éàmbit of the· ANCOM 
countries. S~nce it was (andois) int~nded to be for 
purely dornestic communications purposes, it was not 
a viable alternative to ,the ANCOM Satellite. -. 
49' See Sommer lad, supra, note 16. 

50 Velasquez, supr.a, note 33, pp. 7-15. 

51 The SATCOL proj ect, presents interesting legal 
and poli tical issues, especially in regard to 
establishing sovereign claims over the "Colombian" 
segment of the geostationary orbi t. It is beyond 
the a~bit of this' thesis, which is 'on th~ proposed 
regional system, to anaIyze in depth a proposaI for 
a national system. 

52 ASETA Meeting, Lima, peru January 1982. 
<> 

53 ASETA, XV Meeting of the Board of Directors 
(B/O); Bolivia, Nov. 1983. . 

54 ASETA. XVI'Meeting of tB/D, Bogota,-September , ~ 
6 1984. 
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f . " 

~5 Third Meeting of 
'v- Communications, 1 • Cartagena, 

the 
Nov. 

Ministers 
1984. 

of 
ASETA 

Q 

Summary, supra, note 41. 
' .. 

" . 
56 INTÉLSAT Report on Transponder Leasing for 
Regional 'META System; Dec. 1984, (place 
pubficat1'on not stated), pp. 1-3. JCited 
Transponder Lease Report hereaft~~]1 \ 

"-~ ... .." 

the 
of 
as, 

Ibid.; Table 22, Leasing Charges for 
Telephony and Interna tional~ TV for ASETA 
p.32. ' J 

National 
'Members, 

58 The VISTA services now 9ffered by INTELSAT ~se 
smali standard 0-1 earth stations, and are designed 
to provide ba~ic telephone servic/!s to communities 
wi~h few if any, 'telecommunications services, and 
which require few circuits. ViSTA also uses Demand 
Assi9ned Multiple Access (DAMA) which permi ts more 
channels per -transponder, reducing the number of 
satellite trunks .required. (INTELSAT, Bridgi-ng the 
Gap II, p.14, Washington, D.C.) •. ENTEL-Peru in 1977 
sugge'sted utili4'ing 1f~MA r ta achieve greater. 
efficiency -- at wer cast in rural 
telecommunications 'wi th n ANCOM. (See Velasquez, 
supra, note 33) • 

59 ASETA Doc. No. 105, October 1983 (Technical
Economie Aspects of Shared INTELSAT Ifased Capacity 
for the Regional Andean Satellite Sys,fèm). (Original ( 
ln Spanish; English vers~on by s. Osp.ina) • 

. 
Ibid.; p.30-32. 60 

cl 
~ 61 Conversation with INTELSAT personnel, 1987. 

62 Tra-nsponder Lease Report, Table. 23: "Pbssi~le 
Demands" " Transponder Assignments êo Mee~~TA 

p.33. ·V 
J 

63 Chapter" 8, zes the possibility ofl 
utilizing INTELSAT' s space egment, for regional 
telecommunicati'ons, as provide . Art cle II~ of' 
the INTELSAT Agreement. 

<;.~ 

64 ./ Tt"ansbordér Satellite Video 
F~C.C.2d 2Ql-289(1981) at 268~ 

Services, 88 

. . 
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65 ASETA 
Directors, 

Summary, VII Meeting of ~ETA' s Board of 
Quito, April 1985. 

---.-l 

66 Ibid. ; 
1985. 

~ -
XIX .Meeting of the B/D, Caracas, Dec. 

~ 
67 A copy of parts of the ESCO 1986 Report was made 
available ta this author. However, it is diff icult 
to draw conclusions from these parts, as they 
eontain no statistical data or clear definitions of 
the tasks ESCO set out for i tself • [Ci ted as ESCO 
Report hereinafter]. 

68 In 1984 Presiden~ Reagan determined that 
satellite systems separate from INTELSAT were in the 
"national interest". The Federal Communications 

. Commission" authorized them in i ts Re,port and Ç>rder, 
In the Matter of Establishment of Satellite Systems 
Providing Internation~t' Communications, 101 F.C.C.2d 
1046 (September 3; 1985). See, infra, Chapter· 8, 
for commentary on the separate systems • 

. The Pan American Satellite Corporation 
(PANAMSAT) i5. a - private American corpo+=ation 
established in 1984. It aims to provide non-cammon 
ca~+ier services to/from Latin A~erica. It. âpplied 
to the. Federal Communications Commission (FCC) for 
the authori ty to construct, launch and. opera te a 
subregional satellite system to meet 
telec,ommunications requirements of countries in the 
Caribbean and AndE?an regions.~ It is the first of 
the authorized separate systems'- to have the 
requisite foreign correspondent. - (Peru), - but has 
only one so far. Its satell). te is scheduled for 
launch in the late Spring of 1988. 

69 ESCO Report, Section A, !'Conclusion". ) 

70 ESCO Report, Chapter II, Section 1. ("Choice of 
a Configuration"). [The task 100 requirements are 
not included in the copy of the reportJ. 

71 Ibid. Verbati~. 

72 Ibid. Verbatirn. . ~ 

13 See ASETA Doc. 1 05, sUpra, note' 59, and 
accom~ying texte ~ 

.. 
, 

_ t 

'" • 1 

-- ~- -~._-.~- ------------------""'------_-.:.. 



f. 
t 

- 3.68 -

0 VI 

74 ESCO Report, Chapter II, Section 1 • 

75 Ibid. , Section 3.2.2. 

76 Ibid. , Section 3.2.4. 

\ 77 
4 

Ibid. , Section 3.24. 

78 Ibid. , Section 3.2.4. . . 
79 Ibid. , Section 3.3.1.-

~ 

80 Ibid. , Section 3.3.2. 
fi>'f' 

81 Ibid. , Section 3.3.6. 
, , 

82 Ibid. , Section 3.3.8. 

.. 
83 Ibid. , Section 3.3. 

84 See, sUEra, note, 70. -
, .... 85 EL TIEMPO, ~ota,' Colombia, July 1 0, 1987. 
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CRAMER 4 

PROJECT CONDOR AND ASETA: 
INSTITUTIONAL CONSIDERATIONS 

The Articles of Incorporation and By-Iaws of 

any organization are fundamental to' its structure 

and function since they set forth the powers and 

limitations of the entity. They _ are basic to 

achieving an understanding of how the organization 

operates. 
\ 

The Asociacion de 
" .\, 

Empresas Estatales de 

Telecomunicacio,pes deI Acuerdo Subregional Andino 

(ASETA), (the Association of Governmental 

~lecommunications Entities of the . Andean 

Subregional Agreement.)' was establisWed in 1974, an 

outgrowth of the First Meeting of Experts in 
l' 

Communications and Transportation of ~e . Ande~n 

Pact; ASETA' s members, as was noted in Çhapter 3, 

}supra, ,consist' of the goverrunental enti ties which .- , , 
provide public international telecommunications in 

Bolivia, Colombia, Ecuador, Peru and Venezuela. 

lAlthoUgh "public ~nternation~l telecommunications" 

is not defined in the ASETA Articles of 

Incorporation or By-Iaws, membership- in the 

'[ < 

1 
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) 

a~sociation is limited to the entities that provide 

international telephopy services, to the exclusion 

of those that provide radio or television broadcast 

services. These are ENTEL-:-Bolivia, TELECOM-

Colombia, IETEL-Ecuador, ENTEL-Peru, 1 and CANTV-

Venezuela. Although in principle the y are 

autonomous goyernmental agencies, tpey are dependent 

on the respective Ministries ,of Communications 

and/or Transport. 

ASETA's present structure and function, 

however, do not adequately meet the requirements for 
~ , 

an enti ty that is to own (or lease) and operate a 

multi-purpose regional satellite system. 
, 

.A . detailed look at its Articles of 

Incorporat-ion and 0 By-Laws will be' helpful in 

understanding its present ~imitations, and in making 

reéommendations for the organization that will be in 

charge of the CONDOR. 

A) ASETA' s ARTICLES· OF INCORPORATION 

The Preamble to ASETA '5 Articles of 
f ~ 

I,ncorporation reit_~_rates the recopmendations adopted 

during the First Meeting of Ministers of 

Communications, May 1974, when it was resolved ta 

~~ ----~--- ---------''-----_.....:._---
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1, 
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. form the not-for-profi t association. The Articles 

'are divided into eleven chapters, but only 1;,he more 
( 

important and pertinent provisions of the Articles 

will be discussed. 

Chapter ,1 provides for the' na~e, (ASETA) 
} 

na.ture, (a non-profit organiz~atipn} and 'domicile pf 

the new asso6iation., . The domicile, in Quit6, 

Ecuador, may be changed to any other city in ANCOM' 

by the Board of Directors, ,but only upon absolute 

majority vote by the members. 2 

The second Chapter~, states ASETA~s goals 

objectives, which are, inter alia: 
~ 

o to study, propose, and recommend to its 

members êpec~fic policies and means by which to 

achieve greater cooperation ànd understanding, to 

facilitate the development and more efficiént'use of 

telecommunications, leading to the greater 

integration of the ANCOM countriesi 

o to encourage technical cooperat~on, 

.. gatnering and exchange of technical, financial and 
, . , 

economio information between- members and to maintain 

the Register of telecommunications specialists; 

o to establish and defend common policies 

not only within ANCOM countr~es,~but also abroadi 

ft 
/ 
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o ,to enhance the most economical and' 
J 

efficient services, within. the r~9ion and at the 
o --

international level; 

o to coordinate fie international inter-

connections [sic] projected by its members and which 

are reLated to the ANCOM countries; 

• 0 to adopt a common policy regarding the 

purchase of telecommunications equipmEmt and 

supplies and, where possible, to prornote joint trade 

with the sarne organizations; 

o . to recommend and encourage the adoption of 

common policies and criteria by ASETA in 

international fora (meetiqgs and'organizations). 

Thus, ASETA may 

0, represent, upon re-quest t~ do so, die 

inter~sts of its members in negotiations or 

agréemen ts ; 

o -- propose to hold conferences or meetings on 
• 

subjects of interest to its members; 
i 

coordinate the association's activities o 

with other~ganizations (such as the Internationa1 
o'-\,~ 

Telec'Ommunication Union (ITU), or the Conferencia 
" 

Inte~americana de Telecomunicaciones (CITEL), to 

" u 

"",," ç 

•• 
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" 
avoid duplication of efforts and to obtain better 

d • 

cresultsi 

. 0 to undertake w.atever other action may be 
, 

necessary for the achievement of its objectives, and 

for 'the benetit of its members. 3 

Chapter III talks of the Rights and' Duti'es~ oo!. 

ASETA members. The members are governmental 
~ 

enti ties of. the ANCOM countr-ies which provide public , 

international telecommunications services [emp~asis 

added but no definition providedJ, and signatories 

to these agreements. 1 

"Governmental enti ty" is defined as one 

established directly by the Government of' the' 

country, or by anothër governrnental body, or whose . 
capital is majority-owned by the government or 

goverhrnental organization. Should s~veral national 

,organizations provide this type of 

telecornmunications service, oply one of /them" - as 

designated by the, govern.fent or- its 

telecommunicatioQs ~dmin~stration - will be aCÔepted 

as a mernber of ASETA~4 
-.. 

,- The rights C!)f, ASETA rnembers are somewhat 

limited: ..... they may elect and be elected to the 

positions 'contemplàted ,.If' _ in the Articles of 

. -. , 
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Inco~poration or by the Board of Directors; they may 

vote at the Board of Directors meetings, make 

proposals, and par,ticipate in the deliberation~ 

duririg meetings, so fong as these activities, are in 

accordanèe wi th the procedures stated in the By

Laws~ 5 
- ~ 

The members have , the following duties or 
1 

obligations: to uphold the Association' s' rules aod 

reg~l~tions, so long .. as the y do nQt conf lict with 

the laws or legislation of their respective country • ..... 

They must pay dues promptly, carry out the 

activities and tasks assigned to them by the Board 

of Directors, and work toward the achievement of the 

organization's objectives. 6 

Being a member of ASETA does not pre.clude the 
'1.. 

government . entity represe.ntin~ the respective 

,country from entering into ag~eements with other 
'" '\ 

such entities in non-ANCOM nati.ons. The official 

entity may enter in bilateral or multilateral 

agreements or' '~racts as 'may be necessary ~or ité 

development, ~n~o long as these 'are not contrary 

to ASETA' s goa,ls, as stated in its Articles of 

Incorporation (A7 I) • 7 . 

, , 

1 

, ) 
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ASETA is cdmprised of two bodies: the-Board of 

Directors (B/D) and the General Secretariat 
--, 

(GS). 

~here i~ no indication, however, of how many 

Directors are pn the Board; it is merely stated that 

the Bio is the "supreme organ", _ comp?sed of 
. 

representatives from each member country.8 The 

quorum and voting requirements state' that at leas1: 
~ 

four members must be ~esent.9 

.. The Bio; in its Ordinali'Y meetings, held twice a 
, . 

year, formulates the general pol.icy 'of the 

Association, approves the budget as weIl as the 

audi·t of the accounts; i t approves any amendments 

made" to the Ail or BY-Laws, and appoint's the 

secreta~y-General.10 
. 

Extraordinary meetings of.' the 

Bio may be convenèd a t the request _ of the 
• 

Secre~ary'-General or a member country, bat these 
~ , 

meetings requi~e the approval of the majority of the 

members. 11 

The General Secre~ariat (GS) is responsible for 

coordinating and i'mplementi ng the B/o"s 

recommendations 'and resolut).ons ~ It is also 
'--

for the day-to-day management_ of the 

fr,om bookkeeping, hiring ~he necessary 

, 

• 

• 
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• 
personnel, . to submitting an annual report, on ASETA' s 

activities. Perhaps its mo'st important 

resP,on~bi li ty _ is " that· . it is the legal 

representative of ASETA; af)d as such, :lr.t must act 

pùrsuant to the organization 1 s obj ectives and 

implement the B/~ls agreements~ 

The Secretary-General is appointed by the BIo 

for a three~year term, and may be reele~ted.1~ 

The tl'I,ree remaining chapters 
..;:' 

of ASETA' 8 . 
Articles of Incorps>ra 17ion relate to i ts ~ inancial 

assets and the dissolut'ion of the organization 

(which can occur ~ the B/Dls calling an 
0 

Extraordinary meeting) • 

B) 0 ASETA 1 s ORGANIZATION RULES 

'These reiterate and detail the structure and 

functions of the General Secretariat, which i8 

comprised of two principal department:s :9' the 
e 

Technical and the Administrative. Sub-divisions m~YI 

be created, but only . WhJther _,of these 

departments requires Il speO'ialized supeI:.vision .. 1114 

1) k> The Technical Department consfsts of three 
'" . . 

principal divisions:' thé Coordination, Technical-.' 
~ (' 

~ . 
Economie and the "Integration" uni ts. 

• 

" 
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a) The Coordination Di vision is responsible' 
1 Cl 

. for gathering and exchànq..ing information, prod,ucing 
il 

, reports, maintaining an up-to-date 
~, . 

telecommunications ~pecialists and 

'file 

on 

of 

new ~ 

technologies, establishing 
• Q 

exchange programs, 

including those related to training. 15 

b) General, Secretariat's Technical-

Economie Division has the folloWing responsi-
• 

bil;i tias: 

o to undertake technical-economic research, 

with the aim of providing the most effièient and., 
. '\ . ' 

economic telecommunications s9>rv~ces to the ANCOM 
-

countriesi 

o to do traffic and tariff studies, 

including traffic patterns, ~routes, and their 

interconnectivity~ 

o to measure the quality of international 

services, and make recommendations for their 

improvementi 

1 0 to study and recommelld the appropriate new 
, fi 

technologies and services. 
.-

One' of the mope impqrtant duties of this 

department is its coordination witn the Board ·of 

Governors of 
- .~ 

the -Cartagena \Agreement ~which is 

u 

<1" 

{ 
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, 
distinct from ASETA ' s Board) , " l.n formulating , 

policies for the purchase of telecommunications .. . 
equipment; these will also take into 

account ÀNCOM's i a~strial development programs. 16 

In other words, based on its studies, ASETA's 

Board of Directors should be able to suggest to the -

ANCOM Board of Governors what equipment is. required 

by the member countries, 50 that (theoretically, at 
o --least) the countries would acquire (or manufacture) 

.. 
compatible and efficient equipme~t. Since the ANCOM 

countries are planning a 
1 

regional satel'lite 

communications system i t would be" helpful, if not 

essential, for them to have compa tible 

infrastructures. 

c) rlhe Il Integration Division Il is essentially 

the poli~y-making unit of ASETA. ~ It is eharged.with 
, ~ 

establishing common commercial polieies, and with 

defending ASETA's interests in the intern~tional 

teleco~munica tions 1\ markets. Further, it is 

, responsible. ' for representing ASETA members' 

fnterests and for proposing - common policies in,.. its 
" 1Jt' 

dealings 
" 

with - international organizat-ions ( ITU, 

- INTELSAT~ etc.) and at international, meetings. The 
( 
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latter, however, is not done directly by tqis 

, Division but by the "pertinent entiti~s ... 17 

- 2) The Admini~trative De aitment provides the 

necessary support ervices, including scheduling a 

organizing meetings conferences, ~hat are 

for the organization's smooth functioning~18 . '-

CJ, ASETA J!,> BY -LAWS 
[ 

ASETA' s By-Létws; like the Articles of 

Incorporation, were approved during : the 

Incorporation meeting held in June, 1974, in Lima, 

. a~d were Iormally adopted qy the Board of Directors 

in November 1974~19 
1 • , 

The By-Laws restate in greater detail the main 

points. of t'he Articles of Incorporation and set 

forth~ the procedures and time limitations for 

convening meetings. _ 

o Tne By-Laws, Art.3, state that ",in the 

event a national telecommunicatibns entity decides 

to change i ts representa ti ve to ASETA, the new 

enti ~o designated must accept and uphold 1. wi thout 

'resef~ati~ns; the By-Laws, ~ules and regulations -of 

ASETA. (The Articles of Incdrporation rnerely state 
i? 

that the national telecoinmunications entity will 
1 



" 

& 

(' 

'0 

, t 

l ' 

- 4.12 - . , 

designate i ts representative )'. Both documents 

provide - that 1 only official, governmental 

" representatives may be designated to ASETA. This 

seems to preclude private corporations or their 

representatives, unless these are majority owned by 

~~ state. 20 . . lb 
o 

In regard to ~voting and quorum r~quireme,nts, at 

leas t a four vote maj ori ty is required in bo,:th, Il 
• 1 

instances. The Ar,ticles of Incorporation have the ". 

same provision t for the/'adoption of the '$/D' s 

decisions. 21 As noted earlier, when these statutes 

're adopted, ASETA had six ltembers; but now i t 'has • . 
only five. Unless they have been amended since 

1975, the documents are silent on voting/quorum 

requirements in case a member is absent or ,cannat 

attend a meeting. 22 
~ 

ASETA 'members are ~equired to meet twice yearly 
\ 

( t'heor~tically in March and September) • 

Extraordinary meetings ~ may be convened a t the \ 

request of any member country to the Secretary-

Genera.l. , 

Two months' notice mos~' be given by the 

Secretary-General to convene an Ordinary meeting. 

In turn', mem~ are required to give 10 days '. 

(.~ 
.. -~. 

-' 
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written notice, whether or nct they plan to attend 

the o&inary meeting. In the of case an 
f 

1 

Extraordinary meeting, it must be convened within 30 
. 

days fr9m when it was requested 

f0)F membe~ritten notice of 

not must be given 5 days prior 
• 

by 

or 

the meet~ng. 23 1 

presuma~ly; if two or more members cannot attend an 

Ordinary meeting it ~would be cancelled, since' the 

presence of· fewer than four would not constitute a 

quorum. 

As to the Extraordihary meetings; at least four 

members must agree to hold it, and "silence" (Le. 

no r~sponse wi~hin 10 days of its having' been 

r;quested) is deemed non-accep~e.24 

In regard to ASETA's financial assets and 

budget, the Secretary~Gener~l is responsible for 
, . 

establishing and managing th~6e. ~ Each member state 

makes a yearly contribution to ASETA, al though no 
" 

specifie amount ~r currenc~ i6 stated in t~e AIl or J 

By-laws. 2S 

In the event that contriButions or other 

payments are" offered or made to ASETA, the 

Secretary-General is required to notify the mémbers, 
, • J ~ 

.. 



o 

\ 

4.14 

so that they may render a decision on such off ers 

during the next Ordinary meeting. 26 ~ 

ASETA 1 S Articles of Incorporation and By-Laws 

provide this organization with the power to advis'eo 

and consult, exchange information with othe~Similar. 
entities, to conduct tariff and traffic stud es, and 
~ 9 

try to implement common policies. The power of its 

members to make decisions on matt~rs of sùbstance,' 

howevèr, appears to ,be limi ted: these decisions 

seem to be Jeft to the national telecommunications 
.. 

administration,~f not to the respective Min~stries 

of communication~ on wpom'they aIl depend. 

There are several other factors that seem to 

limit ASETA~S decision-making powe~ and authority: 

o Its status as· a non-profit organization, 

with goals of establishing common policies and 

,furtnering integration efforts among the ANCOM 

countries. It is not a commercial enterprise, nor 

is it empowered to opera te the terrestrial and/or 

national telecommunications segment of the member 

countries. Its mandate is to concern itself with, 

public, internatiCbnal telecommunicaE1lDns. [Emphasis " 

~ added]. At best, ASETA can suggest that its members 

\ 

, , 

? 
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adopt certain polieies in international meetings, 
"\ 

and in regard to the purchase of equipment. But 

ASETA cannot interfere i~ national choices. Sooner 

or later, howeve;r,· the national telecommunications 

networks will have to expand and the hardware should 

he compatibl~ in all ASETA countries, thus to 

provide regional telecommunications. 

o 0 Its present structure and obj ectives 'will 

require the establishment of another organization ~o 
• 1 

. develop, construct ~nd operate a space segment and 

the concomitant .terrestriéil support systems. p '1 1 
1 

this respect, the 'Articles . mere~y state that 

telecommunications ~ between ANCOM countries and 

others should be efficient and economical. . Whether 

the proposed satellite system would meet thesè 
~ 

criteria is open to question, and this issue will be 

addressed below. 

o There is no indication as te how - or by 

whom the . Board of Directors is appointed or 

chosen, if the Directors 'serve for a fixed term or 

indefinitely. 
, ~ 

If they ,are app~inted' by their 

respective Ministries, and serve at pleasure, this 

,tf0uld lead to discontinuity in their achieving the 
, ' 

c 
Organization 1 s goals. ;Bach time a new minister is 
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appointed, he or she \oIould 

with a si.milar philosophy 

countryt s objectives. 

want~to appoin~someone 
to prornote his o~ 

,0 presumably there Are only five Directors 

on the Board, one from each Administrat~on. Since a 

majority of four is required for quorum and voting 

purposes, this effectively can stalemate any 

decision-making. A simple majori ty of three for 

procedural questions would be more effective,- while 

a unanimous or absolute majority vote could be 

required only on matters of substance. 

o From these ASETA documents it is not clear 

how much actual power the Board of Directors has. 

Is the Board empowered to.make substantive decisions 

(based on the recommend~tions of tn&;. Secretary-~ ,""" 
General) or must the B/D (jefer to the Ministries? 

If it can make authoritative.decisions, does it have 

the power to implem~nt these? There is a vast 
. 

difference between passing resolutions and taking 

specifie, concrete action. (Oth~r documents, such 

as surnm~ries of \!e meetings' held by ASETA would 

lead to the conclusion that the BIo has much power , 

to pass re~olutions, but ~ot much to'act).27 
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o No separate Executive Committee is 

provided for in the ASETA Articles of Incorporation 

or By-Laws; . the General Secretariat is the 

execu1;:ive organ •. Its spokesperson 
t:' 

is the 

S~cretary-General, who 'makes his recommenda'tions to 

the B/D. Since presumably the B/D has only five 

members, and the Secretary-General appears to be the 

only person who caJ speak or act on its behalf, an 

Executive Comm~ttee would be superfluous • . 
o ASETA's financial ass~ts depend on the .. 

members' contributions and therefore are probably 

quite- limited. As with the ANCOM Agreement,. special 

exemption~ are made for Boli via and Ecuador. The 

respective contributions to ASETA's budget are: 

ENTEL - Bolivia 8% 

TELECOM - Colombia 28% 

IETEL - Ecuador 8% 

ENTEL - Peru 

CANTV - Venezuela 

28% 

28% 28 

It is contemplated that the future organization 

whic:~ will op~rate the satellite system will also 

prorate the members·I contributions. This, would 

affect their ini tial ........ ïnyestment share as well as 

affect their consequent voting power, dèspi te of 

) 

"" 

.' 1 

1 
y j 

1 

"c , 
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ANCOM' s nondiscrirnination policy toward i ts poorer 

rnembers. This depends on what sort of voting 

structure is adopted by the new organization that 

wQu~d manage and operate the CONDOR. If it follows ~ 
", 

INTÉLSAT" s or EUTELSAT' s pattern, where voting is 

weighted by investment shares, Boli via and Ecuador 

could be. at a disadvantage. On the other hand, if 

they we~j given equal voice (as in the ITU) despite 

their 'prorated contribution, the other larger 

investors could end up resenting the equal voting 
fi 

power of the srnaller contributors. 

oThe financial constraints faced by the 

member countries are likely to be reflected in 

~'ASETA ~_"PP9'rticipation in international 

Sinc~ each country pays its own expenses 

meetings. 

to attend 

meetings, the ~epresentative is likely to defend or 

promote his country' s position: he is there as the 

spokesperson for his country and not for .ASETA. A 

national policy 
\ 

which"!! diverges from the 

organization's views could leaq to potential 

,difficulties (as in the case of c~airns to sovereign 

ri~hts. over the geostattonary ~rbit, by the 

Equatorial countries - Colombia and Ecuador). 

\, 
/ 

. , 
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" 

o Al t'hough' ASETA cooperates with other 

international telecommunicatioJO.s organizations (e.,g. 

the ITU and INTELSAT), it is not represented at 

meetings of t~ese organi zations , other than by, the 
, ' 

individual representatives.of the member countries. 

ASETA does not have observer status to the United 
-

Nations or to the ITU. If it does enjoy this-
.. 

stiitus , it ' is conspicuous by its absence at such 

meetings. (In this respect ASETA differs from the 
" 

Latin. Americàn Civil Aviation ,COmmijiOn, which has 

Observer status to' ~IATA, and works closely with 

l CAO ).29 

In summary, ASETA's present status and 

strqcture may work weIl so long ~s this _Organi~t~n, 

plays primarily an advisory and coordinat ive role. 

However" ASETA is nQt equipped (statutorily, 

personnel-wise, or fina~cia'lly) to own and/or 
r 

,operate, the proposed C,?NDOR satellite system .. A new 

entity (one that should be patterned al~ng the lines 

'of existing regional organizations such as 
f 

. EUTELSAT) 30 will have to be established tq operate 
~_, w , 

the CONDOR. 

.' 

' .. 

<{)I 

'\ 

1 
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D) . OPTIONS AyAILABLE TO CONQOR'S OPERATING ,ENTITY 

Prior to adopting a str'ucture li.ke EUTELSAT' s, 

the ANCOM countries must decide on the ,s.tope of 
, 

their organization' s activities - ~hether it will 
t. 

_ provide ,domestic ' and internatiénal 

telecommunications . on the same basis and whether 

they 
. 

will adopt 
" 

the ITU's 'definition of 

telecomm~nications, which seems to be alI-inclusive 

and 
,f" 

certal.nly more precise 
, 

\, 

than "public 

international telecornmunicationscl " which is not 

defined in any of the ASETA' documents (Articles of 
. ~ 

Incorporation or By-Laws). 

ASETA' s present structure, in accordance wi th 
~ D 

its Articles of Incorporatlon, lirnits it to being ~ 

non-profit organization which seeks to strengthen 
. 

the ties and integration arnong its 'five members, the 
'( 

entities that . provide public international 
, ? , 

telecommunications. ASETA cannot operate or manage 

a règ~~nal satellite system which might 

telephon~ and television transmission~, 

, 

include 

as the 

provision of the latter is beyond. its 

j urisdiétion. 31 

Hence, it will be necestary to' restruc~ur~ 
. , 

. ASETA, or 
, 1 

to establ1sr a new separa te entity that 

, . 

, , 
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will be capable of operating and managifig a regional 

""" 4 '1. 

satellite system that will provide aIl kinds of 

telecommunicatio~ servic~,' , ànd 

. \ international telecommunications. 

'-l Previous feasibility studi~s 

not only public 

have alluded 1-0 
the need for a new organization, and the Europ'ean 

Satellite Consulting Organization set for't;h quite 

'explicit sug~estions and alternatives in its Report . , 

to ASETÂ.' 'In essence, ESCO recommended that the 

operating entity be patterned on EUTELSAT.32 
It 

ASETAQis also aware of this need, and thus it 

established a "C'om'ision Andina de Telecomunicacion 
6' 

'por Satélite" (CATSAT) , while ESCO . proposed 

"TELENDSAT (presumably i ts acronym for, an Andean 
1 

Telecommurücation Satellite) which would be run by .... 

"EMA", the Empresa Mul tinacional Andina. p ASETA' s 
Q ,,~"-') -

most recent proposaI is the estal;>lishment of "OATS", 
, 

the "organizacion 

Satéli te" o. 

Andina de Telecomuni'Cac,iones -por 

(AnClean Organization of 

Telecommunications by Satellite).33 

This plethora of names and acronyms is 

confusing, since they do not tell 
) 

an uninformed 

. persan what the name represents.' A name should be 
(/ 

agreed upon, one that coth, describes' the type' and 



.J 

.-

o 

4.22 

location of sy~tem • "ANDESAT" is thus proposed:' 

"Andes" immediatefy gives the' gèographiq location f , 

and "Sat" obviously refers to, satellite. 

EUTEL'SAT and ARABSAT, ANDESAT would -çlearly identify 
, '\., 

,the_'o' operating entity of this regional satéllite 

system. Jt is qlso short, si~ple and easy tG 
~ 

remember, and for these ;-easons, thi s name, or a 

similar one should be' adopted by the operating 

entity. 

Choo5ing a narne for the o~~rating entity is of 

secondary importance to the structur~ of .the 
/ 

organization • The ,........structure i5 fundamental, but 

t 
\ 

also d~pendent on a number of factors. ~ 
. 0 

To begin with, financing the organization needs 

to be con&~dered, and here ASETA has ,v~rious ~ptions 

" 
'. 

available. Wil,l ANDESAT 

international corporation, 

be 

a' r la 

a ,commercial~' 

INTELSAT and & 1 

EUTELSAT? In ~his, respect i t should be recalled 

tha~ ~n1ike' the otherr9ional systems, each with 

over twenty memb~r . countries, "ANDESAT 1 Sil 

participant;; are only the, fiV~. cC?u~ries of, t~f! 

Andean Pact. Hence, the initial investment $hare of 

each'country will be considerably greater than if it 

were prorated among a larger group. 

.-

l 

~ 
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According to the ESCO Report, and recent press 

reports, Colombia, Venezuela and Peru would each 

contribute " 28% , wlüle Bolivia and Ecuador' s , 
, 

participé\tion would beu limi ted to 8% each. These 

percéntages relate to the initial investment of US 
, 

$210 million for the space' segment alone, according 

to these same sources. 
) 

The' likelihood exists, 

however, that the actual costs of,_ j ust the 
t 

sp~cecraft, launch~, insurance, etc., will be much 

higher closer to US $350 million, by this 

author's estirnates.~ 

"" The - problem is that'. none 0f the governments 

involved has this kind of money at its disposa!. 

Venezuela· used to be oil-rich, but HS eèonornic 
.. ~- .. 

fortunes have declined in this decade. Colombia's 

financial situation, though not as grim as that of 

Boli via pr Peru, is not too rosy. Ecuador and 

Colo~bia both suffered huge economic los ses because 

, ' of natural disasters. An eart~quake in early 1987. 
'f 

ruptured Ecuador' s main oil pipel ine, a-nd Colornbia 

is still feeling the effects of the 1985 Volcano deI 
Il 

Ruiz "meltdown", which killed over 20,0'00 pe0ple, 

lnnihilated a city' and affectea one of the most, 
/ -

fertil~~reas of the country. 
)/ .. 

/ 

. ' 

" 

• 

/ 
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All these coùl1tries suffer from high inflation 

" indexes, with the result that basic necessities --

housing and food -- become luxury items, ana "luxury 
o , 

items Il telephones and cars are virtually 
~ 

beyond . the reach of most people. Thus, the 

governments, jointly or separately, are going' to 

have difficul ties in obtaining the funds for the 

initial investment reguired. (Colombia alone spent 

nearly six months' trying to obtain loans from 

commercial banks 'for non-telecommunications 

purposes).34 

If the governrnents are unable to secure funds 

from foreign ·lenders, are they willing to seek 

financing from private parties §!i ther for~J.gn or 

national corporations? The lat~er is another 

al ternative available ta ASETA members: 

participa~ion of ,the private sector in the satellite 

system. 

If ·this option were chosen, then the structure 

of "AN-DESAT" woyld have t6 be quite different from 

ASETA l ,s present one. pri vate investors could be 

invited to buy shares in "ANDESAT", up to a certain 

percentage • 
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A commercial, for profit organization would 

result, with v 

participants.l 

weighted according to 
F 

with the government(s) 

PriVate participation 

profits as weIl, and a 

role of the 

shared by ,the 

and' private parties) , 

initial investment, r 

majority owners. 

uld entail sharing 

s ible weakening of 

as the provider of 

communications as a public service. 

This choiee would depend on what type of 

services are offered i • e.. on the '90~S, of 
. 

"ANDESAT": only national telephony, or regional, 

commercial telephony, television and radio 

broadcast; px:ivate data tran~mission networks or ", 

services offered exc~usively by the public 

(government) sector? 

Obviously the alternatives have to be weIl 

thought out and planned, as they include the 

possible. "privatization" of sorne .of the services, 

apd loss of th~ governments 1 monopoly in this vital 

sector. Ultimately the governments must decide if -, 
_ ,J"'- -1) 't.. 

and, which -' services ~hould bf~ g/ven 9ver to the 

privaté sector, to enticc it to prQvide these 

servi-ces, an~ yet not deplete the public coffers in 

'. 
1 
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~ .... 
the process ( since for~ign revenues are one big 

. 
benefit of international' telecommunications). One 

a?vantage.of having th~priv~te secifr participate, 

and/ or also have the" television enti ties 

(adV~iSers anp programmers) ~nvolved in" the 

p.rovision of services, wQuld be tha t the number of 

investors would increase, thus expanding the. voting 

and capital base of the entity. 

As presently structured, it seems that e;Ch 

country has one vote in ASETA. Since a vote by /5 

ail 
'Il 

is required on matters, including quorum, no 

de'cisions of substance are taken wlii thout prior 

deference to the Ministry of CommuI11cation and/or 

Transportation, and even to the Board of Governors 

of the Cartagena Agreement. 

is a perpetuaI stalernate, 

The resul t, i t. seems, , 

lack of autonornous 

decision rnaking power or financial control. 35 

It is suggested that having cumulative voting 
, 

and/or weighted voting, if allowed by the 'corporate 

laws of the country where "ANDESAT" wou;I.d have its 
0-, 
headquarters or be incorporated, and particularly if 

, 
the private 'sector were allowed to vote on an equal 

basis with the government; would lead to taking 
~ 

decisions more expeditiously than at present. 
\ 

., 
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1 In the process, however, the governments would 
·r. 

he ~iving u~. (~f not sharing) their control and 

power with the private parties involved -- a 'radical 

~ change from the present situation. 

Thus far two alternatives have been suggested: 

continued government monopoly,·, from financing to 

operating ANDESAT, and secondly, a new organization 

o 'with both public and private sector funding \and 
) o 

o!J management. 

A third alternative is the system financed and 

op~rated only by the private sector.~ (The lattér is 

an idea whose time has not come yet in most 
t _ 

countries). The result could he a private mo~opoly, 

rather than a government one, with the provision of 

fewer services to even fewer people. 
r< 1 

The fOCU5 

would be on the profitable services, 'and the whole 

cO,ncept of telecommunicat,ions as a ~ublic service 

(with concomitant 105s of su'bsidized services in 

sorne areas) would dïsappear. 
'" 

Would the end result 

be better services to a few, or the overall 

development of a viable telecommunications network? 

It is difficult to predict what' the. outcome would 

he. 
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In any event, either of the three alternatives 

outlined above could be applied to "ANDESAT" ,as 

operator of a regional telecommunications system. 

Whether the -satellite system is owned 'by "ANDESAT" 

or leased from INTELSAT would affect "ANDESAT' s" 
, 

structure, however. Although private capital could 

still be invested in transponder leases, ~e 
governments would have to be the major contributors 

of the capital, in order to comply wi th the terms of 

tJ::1e "'INTELSAT Agreeme"nts. 36 , 

A regional~ satellite system, utilizing 

INTELSAT-leaseq. or purch~sed transponder' capacity 
r 

would b~' novel, and i t might be possible unçier 

Article III and Article X·IV (d) of the INTELSAT 

Agreemenb. Whether the other INTELSA'il' signatories 

would approve of the leases, particularly if the 

private seètor were 
i 

participating an i8 also 

inter~sting question but one that i8 not e~sily 

anS1weq:~d • 37 

\ 

CONCLUSION 

, Ih choosing a new organiia~ional ~tructure for 
, 

,its s'atellite system, ASETA members should consider 
. 

. whether the regional satellite system i8 te be ( 
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l' 
wholly owned and controlled by the governments; 

whether they will allow for "mixed" funding, both 

public and ~private s,ector investors; whether having 

, only private or only public' sector funding is a 

viable alternative. 
\) 

They must also consider whether they will 

purchase or lease the space segment, and from whom 

(INTELSAT, PANAMSAT or another system), since this 

decision would --(Iso affect the structure of 

"~DESAT" • 
\ 

Furtherrnore, and in any event, the 

votiIfg/quorum requirements of the new organization 

must be changed, to provide for cumulative and/or 

weighted voting (according to the investment share 

of the participant). Thus, "ANDESAT" could avoid 

stalemates, and proceed to ... take substantive. 

deoisions more rapidly. 

ASETA members should also consider the 

corporate laws of each member country' prior to 

~éciding where the incorporation and,headquarters of 

the operating entity will be located. This decision 

~hould be based o'tl. the- legal advantages offered by 
. 

local la'w~, and not merely on the prestige the 
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country may gain by having the headquarters located 
\ 

in i ts terr i tory. 

Underlying all these considerations is the 

fundamental one: will "ANDESAT" be an international 

inter-governmental organization, or will ft be a 

commercial, for-p?ofit organization? In either 

case, i t should be an autonomous entl ty, capable of 

generating and allocating its own financial 

resources and accountable to i ts consti tuents , 

whether they ~e from the public or private sector. 
\, 

If ASETA' s goals ~nd objectives are CleaL;! a 

viable organizational structure will not be too 

difficult to establish -- at least on paper. The 

shaI?e flnd form' of the operating /managing enti ty , 

whatever its name, will be relatively easy to draft 

and implement if its goals are clearly set forth. 38 

• 
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. , 
1 The Andean Subregional Agreement is officially 
known as the Cartagena Agreement, signed in 1969 by 
Bolivia, Chile, Colombia, _Ecuador, Peru, and 
eventually \-by Venezuela. It is part of the broader 
integration efforts undertaken by the Latin American 
Free Trade Association. See, supra, Chapter 2, note 
12, and Chapter 3, notes 1-9. 

2 ASETA, Incorporation Agreement and Articles of 
Incorporation, approved at the M~eting of 
Incorporation, Li~a, Peru, July 24-26, 1974, Chapter 
V Art. 23. 

3 Ibid.; Chapter II, Art. 1-6. 

4 Ibid., Chapter III~ Art. 5-7. 

5 Ibid., Chapter III, Art. 8. 

6 Ibid.; Chapter III, Art. 9. 

7 Ibid.; Chapter III, Art. 10. 

8 Ibid.; Chapter V, Art. 14. 

9 Ibid.; Chapter V, Art. 17. 

10 Ibid.; Chapter V, Art. 23. 

11 rb~d.; Chapter V, Art. 15. 

12 IfId., Chapter VI, Art'. 28 (g). 

13 Ibid.; Chapter VI, Art; 26. 

14 ASETA, Normas de Organizacion (Articles of 
Incorporation or Association) Articles 1 , 2: 
(Approved at the First Meeting of the l30ard of 
DiJ1ectors, La Pa,z., Bolivia, November 1974) • 

• 
15 Ibid., Chapter III, Technical Depar-tments-I Art. 
6,' 7. 

16 Ibid., Chapter III, Art. 8Ja-e)~ 

17 Ibid., Chapter III, Art.-9-11. 

18" Ibid.~ Chapter III. Art. 12. 

" 
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19 ASETA, Reglamento Interno, 

20 Ibid., Chapter II, Art. 3., and see, supra, 
note 4. 

2.1 Ibid., Art. 18. 

22 When the A/I and By-Laws were drafted in 1974, 
ASETA had six member countries. Therefore, the 
minimum vote/quorum of fou~ was a 2/3 'majority 
requirement. Wi th Chile 1 s wi thdrawal in 1977 the 
minimum of four became a 4/5 majori ty requirement, 
or nearly a unanimous vote/quorum requisitel This 
can alter the voting weight significantly, since a 
single dissenting member is likely to be over-ruled 
more easily than if at least 2 members dissent. On 
the other hand, if two members dissent, there is no 
majority vote, which can lead to stalemates over any 
point. ' 

23 Ibid., A'rt. 12, 15. 

24 Ibid., Art. 12. Silence' -- at least in the 
U~S. common law -- is usually deemed acceptance, not 
disagreement or rejection. 

25 Ibid., Art., 40. 

26 Ibid., .Art. 42.' 

27 Sistema Andino de Telecomunicaciones' por 
Satelite: Prbyec'to CONDOR: TELECOM, Oficina para 
'Asuntos Internacionales.· November 1986. (Original 
in Spanish). . 

The Colombian representative to ASETA, TELECOM, 
compiled a summary of ASETA activities which 
includes deve lopmen ts regarding Proj ect CONDOR, as 

,weIl as excerpts of ASETA meetings that highlight 
these developments. It is apparent from the 
excerpts that ASETA will take decisions on rnatters 
such as its mernbers 1 attendance at international 
m,eetings or on their organizing conferencès. 
Decisions requiring a substantial Gommi tment (e •. g. , 
of funds) are -frequently tabled until the "next" 
meeting. 0 

28 These percentages are quoted from the European 
(footnote contiQued) 

, ' 
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(footnot~ continued f.rom. previous p~ge).' n \ 

Satelli te Consulting Organizàtion' s feasibili 1:1\ 
study. report, presented. to ASETA in December 1986.--

'ESCO Report, Chapter 3, supra, note 70. Regarding 
special provisions for Bolivia: and Ecuador, ~, 
supra, Chapter 2, note 12. 

29 See' LACAC, supra, Chapter 2, note 21. 

30 EUTELSAT is the . .acronym fqr the European 
Telecommunications Satellite 'Organization. Its 
Convention and, Operating Agreement entered into 
force September J 1, 1985. Twenty countries were 
signatories in 1985. 

31 Bee"supra, p. 4.5. 

32 See, supra, Chapter 3, note 70. 

33( EL TIEMPO, Bogota, Colombia, November 21,1987, 
p. A-1. 

34 The efforts to obtain these loans were 
described fn several articles in EL TIEMPO, Bogota, 
Colombia, in December 1987'. The WASHINGTON POST 
state'd ,that although foreisn lenders consider 
Colombia's economic rec~d as exemplary, most banks 
are reluetant to invest in Latin ~meriea, 
considering it a bad credit risk. Washington Post, 
Washington, D.C., February 14, 1988, p. K2. 

35 
, ~ 

~, supra, notes ,8, 20, 21. 

36 The INTELSAT Agreement is binding on its 
signatories, which are " a Party, or the 
telecommunieations entity designated by a Party, 
whieh has signed the Operating Agreement and for 
whieh i t has ' entered into force or ,been 
provisionally applied." (Article I(g), INTELSAT 
Agreement). The EUTELSAT Convention, on the other 

,,-hand, allows for participation by designation of a 
Party [government) to the Convention, of a public or 
private telecommunications entity. EUTELSAT 
Convention, Articles I(e), II(b). ~ 

37 Chapter 8, infra, elaborates on tnese ~ssues. 
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.', 38 In respect to clari ty of obj ecti ves and. 90ala, 

see the recommendations made in Ch~pter 9, infra. 
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CHAPTER FIVE 

PROJECT CONDOR - LEGAL CONSIDERATIONS 

The legal aspect?s of ,_~aIly.-telecommunications 

proj ect cannot be ignored, nor can the y be 

considered only from _ a· "national" perspective, 
~ 

despite each country r s sovereign rights over its , 

tplecommunications, and their regulatioh. 1 Modern 

~ans of transmission transcend national boundaries, 
.. , 

rendering purely national policies ·obsolete. This 
~ 

is particularly true of sate~li te communications, 

where the flfootprint rr of the satéllite tends to 

spill over national borders. 

lence, although national telecommunication 

laws, policies, and domestic regula tions are 

important, international 'regulations and agreeme~ts 
-- ... 1 

usually take precedence over 'national laws in 

regulating conduct between the signatory states. ' 

Since Project CONDOR 

endeavor, this chapter 

is 

will 

a multinational 

focus on ~ 
international legal aspects of the proj ect, rather 

than on national legi~lation. National laws' or" 

policies are rarely applicable' extra-terri torially, 
" ' 

, {; 
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but they do affect relations between countriesi 

there~ore, ~heir i:nternati,~ impact must be taken 

into account. This is e~pecially tr'ue of copyr;icjht 

laws and television broadcasts as well as of 
. 

deregulatory policieso. Other laws, such as 

international bilateral or multilateral. treaties, 

obviously involve more than one country's particular 

policies; this truism is weIl 
~ 

exemplified -in 
, 

agreement,s - relating to the transporta1:ion and 0 

telecommunication sectors. 

The discussion here will focus first on 
Q 4) 

national legislation, on l;egional agreements' 

/' pecul"iar to the ANCOM - countries and last~y, on the 

multilateral treaties that are like~y to affect 

~roject CONDOR's outcome. 

To date, the -feasibility' studies on the 
o 

proposed regional l s~,tellite system for the La~n 
American countries have fôcussed' primarily on the 

technic,al-economic issues involved in such an 

undertaking. A'lthough the studies have alluded ta 

the need to consider the legal aspects of a regional 

" '" system; none of them h~~ ad~ressed them. 2 , The ESCO 
-- -- ~--- (1 

Report is the only oh~ to mention sorne basic legal 



, 

, 
" 

s. , '. 

.. 

consideration pertainipg to the 

, 

~ 

structure and 

opera yon of "TELANDSAT. 113 

Legal considerations are . basic to any 

enterprise, but'they go beyond the structure of the 

operating enti ty which, sc;> far 1 is ,the' only legal 

consideration addressed in the feasi~ility studies. 4 

This chapter will ,?oneid,e'r' s<?me of the leg?\.l 

issues involved in establishing a ~egional satellite . 
system. National legislation will be "looked at in 

general terms only, since it iS not applicable 

extra-territorially without the consent or agreement 
, - '" • '"t 

of the other country or countri~s.5 

Since a regional system like the one envisioned 
.1 

by ASETA is by definition ah international one, 

existing international telecommunications laws will 

be examinedi i.e., t'he status"of the countries vis a 

vis the ,pertinent space treaties drafted by j:he 1- -
United Nations. Committee oh the Peaceful Uses of 

Outer Spaoe (UNCOPUOSJ; the ITU Conven.tion, and the 

INTELSAT Agreements~ ~he national or domestic Legal 
, .., 

structure will be examined first, followed 'by~ the 

international legal çonsiderations. 

, " 
, • '1 

\ ., 
(" 
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A) "NATIONAL LAW 

National sovere~gnty over telecomm~nications 
d 

ranges from the adoption of technical ""'standards to 

regulating the content of the communication. The 
-

government's involvement or intervention varies from' 
. . 

,time to time, and certainly from country to country. 

Hence, in the pni ted states, fairly liberal 

aémmuniëat:lons policies with a pencha n t for 

re9u1~tion by the market forces have been the j 

p~incipal philosophy in the last decade. 

B'y(;ontrast'" in Latin Americê-, particularly in 

countries where there have been less democratic 

rulers, government ownership of and control over 

telebommunications have been the rule rather than -, 

the exception. ~ 

In the ANCOM C9un tr ies , telecommunications 

traditionally naveobeen provided and controlled, (if 
t, 

not~o~ned) by the governments through the respecti~e 

Ministries , of Communications and/or of 
c TransP9rtation. For example, one ColombHtn 'decree 

stated: 

. ' 

, 
"The communications sector cpmprisés those 
persons· or organizations, which ~have ties 
[i.e., are involved] in the establishment or 
exploitation. of the, ~ posta~ services, 

-1 

• - t 

.' , 
". _..,\'lL-L ________ _ 
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telecornmunications, radio broadcasting and 
television." 6 '. 

While- the Ministry of Communications (and/or 
/ , 

Transport) is the final authority on matters 

relating to its mandate, in sorne of the At'{COM 

" ,countries this authority has been delegated to 
." 0 ~ 

semi-autonomous governmental entities; (tor exampIe, 
~ . 

;., 
t~ five members of ASETA)~. 

i";':' " 
Radio, and television 

are regulated by an e~tity other t;.han ,the c:mj that 
, 

re~ulates telephones and telegraphs. '1 

for _ example, the Instituto 
" 1 

In Colombia, 

Nacional de 

established 

approved __ in 

Radio y Television (INRAVISION) was 

by decree in 1966 and i ts 

1969; 8 TELECOM," in charge of 

by-laws 
\ 
p\tbIic 

international telecommunications was established in 
, 

1968 as an autonomous entity.9 The Venezuelan CANTV 
~ 

is a government monopoly established in 1970,_ which 

governs nct only telephones, te)':ex and da ta 

transmis-sl.on, , but also - the international 

transmission and reception of teJevision programs. 10 

Similarly, IETEL-Ecuador hast under its mandate 

radio, televïsion and other telecommunications, 

eX,cept' for mobile maritime communications. 11 

'\ 

( 

v 

<J 

J ) 

-j), 
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, 
In Perp, ENTELIs charter was provedl in 

1972. 12 In Bolivia transportation, pub ic works and 
1 \ 1 

communications were under the same min stry until 

individual under-secretariats were established in 

1968 to govern communications and transportation 

separately from other pUbliéworks. 13 A general law 

O\f telecommunications was enacted in 1971 14 and 

although ENTEL~Bolivia was established in 1965, its __ , 

legal status was ratified only in 1972. 15 

Thus, by 1972, a1l the ANCOM' countries had 
"', 

established " separate and autononous 

1 tel.ecommunicat~otl enti ties. ' Coincidentally f;) b; 

1973 the y had "'also signed and ratified the ,~.TELSAT 

Agreements. 16 These organlzations are the providers 

of ' public international telecommunications, 

representatives to ASETA, and. signatories of 

INTELSAT. 
, , 

Telecommunications are fundamental to national 

development and integra tion, as weIl as to 

maintaining ,good relations with neighboring 

countries. Thus, countries enter into bilateral 

agreements, providing for regulated and acceptable 

communications from one country to the 'other. The' 

ANCOM countries are no ~xception; they have signed 

<' 
<, 

l~ 

/ 
\ 

'. 
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. 
numerous bilateral agreemeBts in regard to tariffs, 

as weIl as· others providing for, inter alia, 

microwave links between adjacent countries. 17 The 

ultimate goal was the establishment of the "Red 

Interamericana de ;,Telecomunicaciones" (RIT) , 

(Inter-American Telecommunications Network), 90in9, 

from Venezuéla, through Colombia, Peru ~ Ecuador to 

Chile. The RIT fac~litates. t~lepho'ny and \ data 

transmissions, but hot TV broadcasting bet~een the 

countries. 18 

Although the ANCOM countries are abLe to 

comm:unicate with each" other \ by the regional 

microwav~ links, this netwcrk is not entirely 

satisfactory to meet either their national or. 

international telecornmunication needs. (E.g. rural 

,\ 'telephony becomes quite expensive). Satellite 
1 J -

t,ransmissions however, would - be' able to rneet 'both 

pomestic and regional requirements more efficiently, 

if net more' econàmically. But they raise a' series 

of, lègàl iS$ues that go beyond national boundaries 

ahd policies. 
, 

While national telecornrnunications are ~overned 

by the Ministry of Communications through the 

autonomous 'telecommunica tions agencies, 

\ . 
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international telecommunications are governed by a 

series of multi-lateral agreements. Where a 

telecornmunications~ network exists (RIT), or 1s 

contemplated (project CONDOR) that by its n~ture 

(broadcasting éljld' satellite transmission) 90e S 

beyond national borders,o the laws of the adj acent 

states should be harmonized to permit the, 

communicat,ion from abroad, or at .least along the 
.II 

borders. The transmitting -country 'usually will be 

under the obligation to minimize- the radius of its 

transmissions' into neighboring countries to avoid 

interference with the other ~ount~yls transmissions. 

The receiving countr,ies 1 however.,. are put in a 

difficult situation:F' if they object to foreign 

~ransmis~ions ~d try 'to interfere with them (by 

"j amming" them), they' run the risk of insti tuting 

prior restraint measures that may amount to 

censorship.19 

Realizing that it is nearly_ impossible to 

control the reception of satellite signals, let 

alone radio broadcasts WithoU~2 arnrning" • sorne 
..... 

govern~ents have chosen to regulate the installat~on 

of parabolic dishes (earth stations) on aesthet,ic 

grounds or existing zoning laws. 20 

\' 

) 

d-

c 
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govern1Rent is uflable to prevent the sales of the 

dishes or their installation On the basis of 

existing telecommunications laws, whic~ often are so 
.1 ' 

antiqua~ed that they don 1 t even consider new 

technologiès, i t can limi t their prolll.i.feration on 
~ -

other gro~ds (aesthetics), without being accused of 
,~:-( 

~nterfering with an individual's right to r~~eive a 

communication. 21 
ç 

The current regulations, at least in Colombia, 
. 

alîe desi,gned to discourage the "piracy" of satellite 

signaIs obtained mostly from Nort~ Américan 

satellites. 22 The dishes," however" are impervious 
'Qo 

to the programs' orig,i.na t,ion. Therefore, an 

interesting question arises: assuming a regional 

satellite is lau'nched and i t transmits government-

sanctioned p~ograms to the ANCOM ~egion, will there 

by any at tempt', and by wha t means., to 0 supervise the 
" .-> 

installation of .parabolic dishe~,to receive onlYothe 

regional programs? 

.. 

, 

Whether other ANCOM countries have similar- ----;--~ 

regulations or legislation in regard' to parapolic 

dishes is ~nknown to this author. ln any event, the 

ASETA cbuntries will haye to reach agreements on the 

transmission and reception of regional, broadcasts 

• t' 
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which will be intended for the general public, since ~ 

that is one of the potential goals of the CONDOR 
,. 7-î~'" --t, 

! t~ provide regional television coverage. 

These agreernent~ relate to technical matters, 

economic questions (c~pyright rernuneration, for 

exarnple), and other legal-pol i tical questions. A 

nurnber of regional and international copyright 

agreements are currently in force" sorne' of wh.ich 

will be exarnined next. 

B) 
'f f} 

INTERNATIONAL LEGISLATION • 
1 ) Regional Agreement,? 

- The ASETA cou~~ries are experienced in entering 
, 

into regional agreements such, as the Cartagena 

Agreement' df 1969,23 the Andrés Bello Agreement of 
\) 

1~70.24 Even ASETA's creation in 1974 is testimony 

of the countries' 
< 

willingn.ess to cooperate and 
o 

achieve greater regional integra~ion at several 
- , 

levels. 25 Moreover, they" share linguistic, cul~ural 

and legal tradi tions. For example, Ecuador:' sand 
, 

Colornbia.f s· civil code are both based on the code 

drafted by Andres Bello in the nineteenth cètury.26 

Despit~these positive integration attemptS I 

however, the ANCOM countrie,s do ,not share the .sarne 
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v.j.ews ~ on certain legal issues. Thi s lack of a 

unified legal position might be detrimental in the 

establishment and ope~ation of a regional satellite . 
system which will· require. them to at least agree on 

certain legislation. The lack of uni ty , and the 

~isparate philosophies are evident in their having 

ratified (or not) several treaties pertinent te 
b, , 

international telecommunications. 

2) -International Copyri9ht Treaties 

Copyright protection ~- the protection accorded 

by national < law te the creator of an artistic, 

literary or scientific werk ~- may net be the most 

pressing of interna tiotial issues, but it is 

important in that it reflects the value a particular 

" society places on its cultural, scientific or , 

artistic achievements • 
• 

Copyright law is' not 

enforceable extra-territorially~ absent a bilateral 
, , 

a9reem~nt or adherence "'to the international 

conventions. In the' latter case, . enly the 

signateries te the convention can seek 'protection of '~ 

the!r 
, 

copyrighted material. Enforcement of 

copyright laws is important in that it ~afeguards 

creative efforts, but also because it ~s a source of, 

,1' 
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interests (i.e. , be able to easily col'lect 

royal ties ) • , 

There are several international copyright' 

treaties under which an author may seek protection 

for his/her creation but with a' few provisos: 

the' first is compliance with national legal 

requiremepts to protect a work, and secondly, 

provided the country of which 
r 

the author a: 

national is party to the, treaty. 

The principal treaties are the Berne Convention 

for the Protection of Li terary and Artistic Wdrks 
• 

(Paris Act, Jury 1971 r, . ,also known as the Berne 

Union (BU).29 
, .;0 , 

The Berne, Union offers one of the 

highest levels of protection to the intellectual 

prQperty,of authors without their having to fulfill 

certain requirement in order to safeguard their 

work. Among the ANCOM countries, however, only 

Venezuela is a member of the Berne Union, 30 and '50' 

it cannot seek protéction under its terms from the 

othe~ ASETA members. 

The second international treaty i8 the 

Universal Copyr~ght Convention (UCC), which seek's to 

protect the eCQnomic rights of authors, and to wh4ch, 

"all ANCOM ~ountries (except Bolivia) are parti~s. 31 
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revenue to the creator and therefore.beneficial to a 

eountry's economy. 
\. 

Among the ANCOM countries, the level of 

copyright protection varies significantly, as may be 

seen j ust from the period of protection of an 

author's work. (A work is usually protected for the 

lifetime of an author plus a numl?er of years after 

his --death ("Post mortem auctoris", or p.m.a. )-. -In 
- 1 

Bolivia the ""p.m.a" period is 30 years; in Çolombia 

it is 80, whereas in Venezuela it is a fifty~year 

period. 27 In sorne countries' laws, provisions are 

made in general terms for the preservation of i ts 

cultural heritage (Bolivia), or for the Ministry of 
~ 

-
Communications to enforce the applicable copyright 

law (Colombia).28 

Disparate provisions for the protection of 

certain creations will present difficulties for the 

ASETA countries, especially if they proceed with 

regional -(i.e., international) television 

broadcasts. Thus, it would seem essential to 

harmonize some aspects of their national laws and'to 

adhere to at least one of the major copyright" 

conventions. , They would tbereby protect not only 
r -

their cultural heri tage ,but a1so their economic " • 
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The UCC ) requires that' works f~lfill three 

~equisites: they must carry the word or symbol (c) 

copyright, the year pf first publication and the 

authbr's name. These formalities qnd other national 

requirements are" often deterrents to obtaining 

copyrights. 

A third conv~I1tién specifically protects 

"neighbouring rights, Il not protecte,d by the Berne 

Union or the UCC.32 
... 

The 1961 Rom~ Convention 

protec,ts performers, producers' of phonograms and 

broadcasting -org~ùliz-a~t1c5n-s ~-- : -Unli'ke the BU ,or UCC, 

which do not define "broadca_sting" , the Rome 
) 

Convention does:, i t is the l'. . . transmission by 
.J 

wireless means for public reception of sounds or of 

images and sounds." 33 The Rome Convention provides . ~ 

broadcasting organizations several rights, but at--

the expense of deleting certain of th'e authors', 

J 

','The terms of this 

), 
Convention are bi6.ding on 

rights. 3A , 

.,di r i 

èolombia and Ecuador, the onl,y two ANCOM' èountries 

which h~ve rat~fied or' acceded to :i:t. 35 N,one, of 

them ha~ signed or ratlfied the 1974 Brus~els 

Satellite Convention; 36 and therefore cannot seek 

.... 

, 

---
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/ 

protection 'of the satellite sign~l that CONDOR might 

,transmit. 

. . "In addi tion to the conventions ci ted above, 

there, are other bilâteral and multilateral 

agreements and copyright treaties in effect in 'Latin 
. . 

, 
America. Two of them are worth mentioning: the 

o 

Buenos Aires Convention on Li terary and Artistic 

lroperty' of 1910 offers protection to 'any author 
1 • 

(whether a na.tional or a f'oreigner) whose works' are 

published in any of the signatory countries • .37 " 

However, only three ANCOM countr ies - - Colombi~, 
c! 

Ecuador and Peru -- have signed and ratified the 
• è;:-! -" 

Buenos Aires Convention, and could claim protection 

under ~ ts terms.' 

The other treaty of importance is the Inter

American Convention on the Rights ôf Authors in 

Literary, Scientific ~nd 'Artistic Works of 1946, 

also known as the Washington Conv~ntion. This 
f. 

treaty was tbe result of the first meeting of 

experts on copyright • issues, rather than Just, 

government rep~esentati ves. One' salient point .of 

the Washington Convention is t~at it seeks to 

protect the economic rights, rather than the 

int~llectual property, of authors. It also grants 

protection to authors which have obtained rights in 

. " 

.. ~;,,'" ~ 

l 1 l'( 
, 1 

• J J.~-,i 
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o 

one of the signatory states without -further 

formalities ,(e.g. registering the worl$:) ~3~ Among 

the ANCOM, members" only Colombia and Ecuador ha.ve 

)',- ratified the Washington Convention. 39 

'0 

One fundamental aim of the international 

conventions, on int,ellectual property or a~thor 1 s 
, . 

rights in "their creation is to recognize their 
1 

contribùtion to the cultural, Ji terary or -artistic 

weal th of their country and of the world. This 
Q 

recognition cornes to them in thé form of ~oyalties -
. -

financial remuneration for the use of heir works. 

However~ 
, 1 

the advent of new technolo es, of new 
, .. 

1 • 

means o,f distribution o~ a work broadcasting, -, 

reprography, etc.) 'has complicated the protection 1 
,.1 , 

and remuneration process. - Henèe, çompulsory 

licenses . have been established under which the' 

autho'r receiv'es., , sorne economic reward' for the use of '\ 

"his/her wor,k, but no longer receives the sarne .. 
protection for its content. 40 

, , 
, , 

Other factors which tend tç, 'dirninish authors' 

right~_ in their creation are the "fair use" I~f t~ 
wQrk :41 as weIl as "the special', provisions 

IdevetoPing countries, incorporated in the 

, uniory and the Uni ver-sal Copyright Convention. 4,~ 
, ! 

1 
1 
1 

1 0 
1 

J ,- ~ 

" 

for 

Berne 

The 

.,, , 

" 
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.. 
result i;;that mor~ works àre accessible, to a large~ , 

public but at the e*pense of the creator or author. 

Countries which ,"impo-::t" the majority of books, 

" 
. 

films, TV programs and other works 1>enef i t frorn 

these provisions; the "exporting" countries are the 
1 ( 

losers.~3 

Laék 'of adherence to the sarne copyrigh t 
a" ...... r" ~~ 

convention makes the enforceability of the laws more ' ~ . '\ '", 

difficul t. Thus, other methods , 
" 

of' seeking 

compensation for the use of. copyright works hav~~ .. 
been inst~tuted, such as making payment of royalties 

(' , 

part of a larg~ economic package o't" of bilateral 

agreements. 44 
&' 

Copyright laws, national 'and international, 

have m6re than èconomic effects ~ They seek to .. _" 

enhanc~ cultural and scientific achievernents, and to . 

have these recognized a s weIl as 'protected 

universally. 

The" copyright conventions (including the 
, 

Brussels Convention which protects only signals 

transmitted by satellite) 

countries engag~d in or 

are impo;rta~t 

contemplating 
" 

broad'Casting of television or J:'Iadio programs 

satellite to other nations. Their@purpose (with 
\ 1 

for 

the 
"-

vial' 

the 
~ 

.. 

" 

'di,: 

~ \ 

\ 
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,-

, t 
exception of the Brussels Treaty) 

1 
the 

protection of authors, crealors of literary or 

artistic works as weil as of 
f 

the broadcasting 

organization. , . \ 

Since one of the proposed objectiv~s of Project 

CONDOR is .' of to broadcast television U programs 

dornestically and regionally, th'e countries i~volved 

'should aim at harmonizing' the terrns' in their 

-~national copyright laws, (for examplet, the period of 
-

pr0tection . after the author 1 s death), and shbuld 

consider aQ.hering (to the sarne international 

copyright conventions. Thus the y could claim 

protection as against each other as, weIl as 
" 

facilitate copyright 'llegotiàtions arnongst themselves 

and other sources of broa-~cast materials. The 

Brussels Satellite Treaty, if ratified by aIl five 

'" --ANCOM coUntries, would provide protection to, the 

,signaIs transmi tted by the CONDOR,. even though' i t 
~-1 __ _ 

would not protect the" 90ptent or message of the 

signal. 45 . , 

Regional adhere'nce to the 

would also discourage - the illegal 

sarne conventions / 
• . , ~ 

tfansrniss:l,.on and 
1 o 1 

reception of broadcasts, 'whether 
, 1 

~by terrestrial' 

rneans or' by satellite. 

, 

More importantly, ho~ever, 
J 

\" 

) 

, ' 

, 
, . 

! 
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.. . , . 
d 

i t . woulp eI).courage the' - creation of works within 

ANCOM, to be broadcast within 'the region.·· Thue, -cultural, sc~entific -- and economic -- integration 

would be facilitated. And it should be recalled 

, that' integration at -a-ll levels is one of the , 

prfnçîpal obj ectives' und'erly'ing both the, Cart~gena 
<Ji) , 

Agreement and project CONDOR • 
-, 

Beyond remuneration for the' mere transmission' 
- ,. 

~ Jo lD\.t 1) ~ ~ .. 

of a signal to 1tn~ther èdurilëry,~r~oandXtélevisicm' 
.. 

bI:oa,dcasting raise a number of issues which are' 

beyond the scope of this' discusSion. Suffiee it to 
" . 

say that before launching, CONDOR and utilizing it . 
for television broadcasting, ANCOM members should' 

. 
,consider several, 'points, inter alia:. 

o Programs to be broadcast: how ,will th~y 
. . ... 

be chosen, oh what basis? Wil~ ·preference be given 

to programs produced in the region? Will mos,t of 
.r 

" . 
th~m be imported? If so, hQ~ will copyright fees or 

~ 

royalties be paid (by whom to whom)7 • . . 
0 "Nature of the programs: what percentage" 

will be educational, recreational or other? 
\ 

.' 0 Financing of pro.grams and, brQ~dcasts: 

government,or private fùnding? qr if a mixture, in 
, \ . 

1 

what ratio? . Regiorl'à-l poo"li'ng of funds? 

a 
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11>, 
, . f 

, 0 ~ Would there be any moni toring of the 

prbgrams 1 content?' (The Andres Bello Agreement 

calls for the safeguarding against the corruption of 

youth by the mass media, including TV). 46 Would 
, 

they be subject to the approval of the Ministries of 

Communication, Education and others? 
, . 

'0 W~at c9Pyright protection will be given to 
f, , 

- regionally-produc~d. • }jro"adcasts? oc 0 'Woulq this 
, ., MIl " , 

'. . 
~otè'ction be given to' "educa'tioI}al" programs, or 

ci"nly to "re~reati~al'" ones? fi Wh'o 
~ 

'would hold 

copyrights 

organization.~ , 

each country or the ~ regional 

~ \ 

.. 0 If ,sorne of the' p'rograms are intended only 

fOt: national reception, f will the y . b.~ encrypted to 

DP' prevent their reception in another ANCOM countrr? 
l'/. 1 

o ~~ll the broadcasts be only in Spanish, or 

will indigenous languages (Quechua, Ayma~a) and 

cultures 

o 

extent? 

The 
.' 

be taken into acc~~ 

Will advertising be~lowed, 

l 

- . 
and to what 

above (and other factors not mentioned) 

must be considered prior to establishing a regiônal 

satellite system for regional telecornrnunications, 
o 

including TV broadcasting. They affect and are 

1 



o 

" 

,'" 

o 

, , 

'. 

, . 
)' J 

affected . by cultural, soéial ahd economic 
. 

considerations which in turn have repercussions on 

copyright matters. International copyright 

conventions are the' onl~ treaties 'that go~ to the 

core of 1 content 

'tJ::ansmi ~d. They , 

, 
or message that is being 

'b 

are central -to fostering .and 

, preserving cultural values and integration. 

The content 
( 

of other communications 

telephone, -telex and data t'ransmission may be 

Cjntrol~ed to sorne, extent 11>y na.tional legil?lation 

(e.g. the prohibition of using the telephone to make 
, ~ 

obscene calls)" but at the international levei there 

ié no !ontroi. (Tr:ansborder data flow,. or 

"inform~tics", and other attempts) to put a value on 

the data tra~~ted ~re beyond the scope of this 

discussio9, and will not be addressed). o 

In addition to the international copyright ~ 

. 
treaties, several 

. \ 
in1!ernational there are other 

(\ 

telecommunications conventions and th'ree 

organizations that must be considered in r~lation to 

project CONDOR, since the y provide the legal, 

technical and commercial 

communications. 

context of satellite 

, , 



( 

/ 
1 

" , ), 
" 

'The !:~ations . concerning satellit.E? 

communications and other outer :~,~,~ce 2C lvities are 

the province of spee-ialized "agencies 0 the Uni tedo 

Nations: The Committee on the" Î?eac ful \ usds of 

Outer Spacé (COPUOS hereinafter)i the Int~rnational 

Q 
Telecommunication Union (ITU)i the vqrious organs of 

the ITU, such as the International Frequency 

Registration Board (IFR~) ànd the World and Regional 
" . , 

Adminl.stra1:i ve Radio COfi~erences (known a's WARCs and 
~ 

RARCs, respectively). 

ÎNTELSAT, 
c 

the third international , 

intergovernmental organization, provides 9':\,obal 

satellite communications on a commercial basis. 

Each Orgrization plays 4t different role in 

sateEi te comrVtr~ications, but their acti vi ties are 

closely interrelated, and .at times they overlap. 

This is particularly true of COPUOS and the ITU in 

relation ~o cles to sovereignty Qver" segment~ of 
. . 
the' geostationary orbit (GS~ made 

countries, equitable access to the 
< 

by the Equatorial 

orbit and 'use of 

the radio frequency spectrum. These two: 

organizations will be examined first~ INTELSAT, the 

commercial proviO!a;r of global 

communications will be discussed later. 

satellite 

1 
1 

le 

/ 

, 
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1 Preamble, International Telecommunication 
Convention, Nairobi, 1982. 

, 2 The Argèntinian ETV study, for example, merely 
states that legal apd cultural issues must be 
considered. (See Chapter 3, supra) •. 

3 ESCO Report, Chapter 3, supra, note 70, S-ection 
;'" 3.2'.2.' '" . . 

4 Ibid. 

5 The United states had to seek approval of 
INTELSAT prior to ini tiating i ts transborder 
satellite video services. See Transborder Satellite 

'Video Services, 88 F.C.C.2d. 261-289 (1981) • 
(C!\ipter 8 discusses these U.S. policies in greater 
length). ' 

1 \~-

6' Article 2, Decree No. 3049 of Decèmber 14, 
1968, legislating the reorgapization of the Ministry' 
of Communications. (Engiish version by S. Ospina). 
ThiEl decree was amend'ed by Decree-Law No. 119 of 
January 26, 1976, providing the Ministry with a more 
efficient structure to accomp1ish i~objectives:r 

7 These are ENTEL-ïBolivia, TELECOM-Co10mbia, 
IETEL-Ecuador, ENTEL-Peru, and CANTV .. Venezuela,. 
See, Chapter 3, supra, note 1.' 
8 Colombia, . Law 74 of ,1966, 
aspects of broadc~sting. 

regu1ating 
'1 
1 

9 'TELECOM i~ an autonomous "public estâblishm~" .. 
within .the Ministry of Communications, in accordance 
with De~rees 1050 and 3~3G of 1968, Colombia. 

,10 Resolution 2537 of November 3, 1970. Gaceta 
Ofic~a1, Venezuela, November 12, 1970. 

11 Ley Basica de Te lecomunicaciones / Decreto 
Supremo No. 175, October 16, 1972. Revista Oficial, 
Ecuador, October i~, 1972. 

J 2 Supreme Decree 23-72-TC ot August 2, 1 972. El 
Peruano, Peru, August 3, 1972. 

l. 
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, . 
Decree 8286 of March 6, 1968. Gaceta 

Oficial~ [No date g:i,.ven]. 

1 

14 Supreme Decree 19401' of June ? '1 1971; Gaceta 
Oficial, Boli via, June 4, 1 971 • _ \~ 

15 Bolivia~' S'upreme DEÇcree No. 10,,1\~9 of April 7, 
1972.' ',~ h, 
16 World Trèaty Index. ABC~CLi~- Info mation 
Services. Santa Barbara, (, California )19,83) • 
Information on Boli via' s date of rat,ific 
not available. Considering tha t Boliv~a- ratified 
the International Telecommunication Convention of 
1973 in 1978, its ratification, of the INTELSAT 
Agreements-may also have been postponed or delayed a 
few years. 

'-17 See, for example, Ecuador's Agreement on 
Telecommunications Services with Peru (1973). 
Peru's agreement with Bolivia for the establishment 
of telecommunication services ~igned in La Paz 
Augus_ 1969. (Cited from a compilation on Latin 
American Iegislation, tibrary of Congress, 

\ Washington, D.C.). Also seé, supra, note 5. 

18 
~ 

The RIT was hailed as :-
"the most 'àmbi tious proj ect of the Latin 
American countries to integrate "'4 
telecommunications system indepenqent of p 

[present] connecting cehters' -- New York 
and Buenos Aires •• I~ is"the most efficient 
means for the countries ~ the [South 
American] continent to geE to know and 
ur1derstand each other' • • • [they] are j ust . 
now becoming aware thal their 
cooperation is essential in order to become 
a political and econorn~c force. The RIT is 
essential to ~cilitate economic ,exchanges 

" ~ , 
Colombia, Memoria de] Ministerl.o de· COlJlun.;Lcaciones 
al u Congreso. [Memorandum.. to Congress from the 

_ Ministry of Communications]. Colombia, 1970, p. 38. 
(English version by S. Ospina). 

See M. Anderson, Informat~n Technology and 
_Data Servi,ces in, f:cuador. Documerj: prepared for the, 
United Natiori~ Centre on Transnational Corporations. 
New -York,· 198$. (mimeograpp copy l. 

.-
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1 , 
19~ - The heated debëlte pn. c!ii:·e.ct - di~tribution 
broadcasting by satellite (DBS) ~is' a good example. 

,On December 10, 1982 at 'its 1(fbth Plenary Session, 
the. United Nations General Assembly adopted a 
Resolution' on the "Principles Governing _ the Use by 
states of Artificial Éa:r::th Satellites for 
Int_ernational _Direct TeleV"ision ,13roadcasting" which 

" .. .----;: ~ , ...".,.. . 
, ~'éaII for the prlor consent of ,the government of the 
~ rece):ving country. See Annals o~ Air and Space Isitw 

____ 1 (1983l, 8 :-533-538, for full te.llOt of th~ Resolution 
Il qnd of the Princ~les. See Broadca~ting, 

November 29, 1982, pp. 30, 31, for one view of the 
effect of the adoption of the,se principles. , For 
other views on DBS and prior consent, see 

J 

"\ , 

) 

~ , 

) 

1 

-
) : 

• 0 

"In.:t:.ernational ,Broadcast Regulationc:. . The North
South De.}j)ate, Il American Society of International Law 
(April 19801, 74:298-321; Sy.,racuse Journal of 
I~ternational Law and Commerce (Summer 1981), 8:2 • 

. 
20 See El Ti empo, . Bogota , Colombia, April 2, 1 ~87 , 

April • p.8A; 1 3 , 1987, p. 6f3. 

21 ' Ibid. 
Q " -< 

22 On the subj ect of the illegal reception of 
sate1.J.ite signaIs see S. Ospina, "Piracy of 
S'~t~lite-1ransmi tted--copyright Materi,al' in the. 
Americas: Bane or ~On?II, in Tracing New Orbi ts: 
cooperation and Corn et~tion in Global Satellite 
·Developmèn~. Donna • Demac, Editor. New York, 
Colllmbia, Ura versi ty P e~s (1986). . 

23 

24 

25 

See, 

Se~ 

S~, 

sUEra, 'Ch~pter 

1> Chapter sUEra, 

sUEréj. , Chapter 

or< 

2, note 12. 

3, note' 12°. , 
3" note 1 • 

. 
26 See,' sUEra, Chapter 4, note 3. 

" \ 

27 Steward, S. Internàtional copyright-, and 
Nei:qhboring Righ ts. London, Butterworth (1983), pp. 
534-535. (Cornpr"ehensive discussion of Latin Amerfcan 
copyright legislat1on, by H. Jess

Ü
" is provided in 

Stewart '15 qook, pp. 533-567). [ited as Stéwart 
here.inafter] • , ;' 
,'/ . 
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28 Arcadio Plazas, Estudios Sobre Derecho de 
Autor: Reforma Legal Colombiana. Bogota, Editorial 
Témis (1984), PP.l14, 221. Jr 

29 For complete text 'of the Berne Convention,. for 
the Protection of Literary and Artistic Works (Paris 
Act, 24 July 1971), see stewart, supra" note 27, pp. 
643:'666. ' . • 
.' 

30 Stewart, supra, note 27, p. 132. 

31 Ibid., pp. 172-173. The text 6f the Univers al 
Copyright Convention as r~vised at Paris on 24 July 
1971 rnay be found i~ Stewart, pp. 667-678. 

\ <-

32 Stewart, supra, note 27, p.205. 

33 Rome Convention 19 "Article 3(f). The ful~ 
text may be_foun_d .in- tewart, pp> ~79-686. 

fî 

(34,' Ibid., Ar.ticle,13(a,(b)(c),(d)', p. 681-682. 
1 

1 -

35/ Ibid; p.238. 

'36 Conven~ion Relating~O ~~buti;~~i--
Programme-Carrying Signals~nsmitted 'by .Satellite --- } (Brussels, 21 May 1974). Stewart, supra, .note 27, 
pp • 691- 6 9 6 • -.. 

37 Arcadio Plazas,' Estudios Sobre J)erecho de 
- Autor: Reforma Legal COlombia~a. Bogota" Editorial 

Témis (1984), pp. 203,207. . 
, " fil' 

. 
... 

38 Ibid., pp. 203, 204. 

39 Ibid., p. 207. . The author' includes a. 'it'able 
with country and date of its' ratification of the 
several conventions. 

It .... is of interest to note that the 1970 Andrés 
Bello Convention for the Educational Scientific and 
Cul tural Inte'gration of the Andean Region (supra, 
Chapter 3, note 12) makes no mentior), of copyright 
protection or payment of royalties. 0-

1 
40 stewart, supra, note 27, . .J>p.l'64-172. 

41 Ibid. , pp. 285-286. 
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. 42 Ibid., p.160. ~-----These . special provisions are 
found in Art. V bis-Artic~, and Art. l 
- Art. VI of Appendix, Berne Convent~on. ~ 

I-~ 43 Ibid., p. 279. 

44 See frJ. example the IlCaribbeaR Basin Economie 
Recovery Adf, U.S. Public Law 98-6/, August 5, 19~3, 
97 Stat. 384, Section 212(b)(5),(c)(lO). Under the 
terms of this Act, a country's eligibility for 
economic assistance from the USA was eonditioned on 
its.agreein~ tp brohdcast copyrîghted materials only 
with the exp'ress consent of the copyright holder. 

~his condition was aimed at- discouraging the 
~ broadGast of illegally obtained- material.s. -,-. ~ 

~5 stewart, supra, note 27, p. 257. 
~----

- 46 See, Chapter 3, supra, note 12. 
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THE UNITED NATIONS TREATIES ON lUTER SPACE 
, 

.1 

~ i 
1 

1 

/ 
1 

c 

The United Nations Commi t tee on the Peaceful 
1 

Uses of Ou~er Space (COPUOS) was established in 1959 
{j 

soon after the launehings of the first satellites by 

the USSR and tl'].e USA. It comprises two sub-

eommi t tees: the Legal and the Scientific and 

Techni ca 1. Currently 53 countries are membérs of 

this specialized Committee, 

Ecuador aod Venezuela. 1 
, 

including Colombia, 

COPUOS 1 main purpose is "to study the nature of 

legal problems whiclf~ may arise- from the exploration. \, 

of outer Elpace Il, to review ou~r space 

programs "which could be appropria tely undertaken 

under United Nations ausp,ices. 

Sinee i ts ineeption, COPUOS has worked a t 

establishing an international legal regime, setting 

norms of conduct to regulate the exploration and 

peaceful use of outer space. Its ef:forts have 

brought forth f~e treaties On outer space, four of 

which ~re, -in force: 
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)0 The Trea ty on Governing /"the 

Aétivi ties of states in the Explorat10n and Use of 

Outer Space, including the Moon and Other .Celest ial 

Bodies, [the Outer Space Treaty), whïch entered i~to 

force on,lO October 1967. 

oThe A<;,'reement on 'the Rescue of Astronauts, 
:.. u 1 

the Return of Astronauts and Return of Obj ects 

Launchéd into ~qu.~er Space [the Rescue Treaty] ; 

entered into force December 3,1 1963. 

o The Convention on International Liabili ty 

fOr~'a?eo Caused ~y s~ace ,Obj ects, [the Liabi l i ty 

Convention]; entered into force September l, 1972 •. 

o The Convention on Registration of Obj ects 

Launched into Outer Space i entered 

September, 1 976 • 

into 
'\""'1.., 
-,.J.~J 

force 15 

The Agreement governing the Activi tie8 of 

states on the Moon and Other Celestial Bodies [the', . 
Moon, Treaty] was adopted in December 1979; entered 

into force 11 July 1984. 3 

Of prinoipal interest and-GOrcern for 

purposes of project CONDOR' s feasib~ lit Y are 
\ 

the 

thé 

Outer Space Treaty and the Liabili ty Convention; 

thus the fol'lowing discussion will center on them. 

The other treaties will not be addressed. 

.r 
() 

• 
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A) THE OUTER SPACE TREA~ >$ l 
. ~ ~ 

-The Outer 'Space Treaty o~ 1967 has been the 
\ .... 

$ubject ol numerous discussions, artic~es, meetings 

and scrutinized ,study. This discussion will be 

r'in:1i ted to the Articles deemed pertinent to Proj ect 

CONDOR. 

The Outer Space' Treaty is based on, and 

incorporates, several Resolutions that were adopted 

. by the United Nations General Assembly in 1963 

" (R~solution 

(XVIII).4 

1962 (XV!II) an"d Resolution 1884 

Article l, in pertinent part, states: 

The exploration and 'use of outer 
space, including the moon and . other 
celestial bodies, shall 6e carried out for 
the benefit and in the intere"sts of aIl 
count~ies, irrespect ive of their degree of 
~conomic- .or scientific development, and 
shall be the province of aIl mank~nd. 

Outer Space, includïng the moon and 
other celestial bodies, shall be free for 
exploration _ and use by all, States without 
di.scrimination of any kind, on a basis of 
equality and in accordance with 
international law, and there shall-be free' 

. access to all 'areas of celestial 
bodies •• :5 

, 
Articles stàtes that II " [ 0 ] ';1ter space, , 

including the moon and othe; celestial bodie's', is"" 
~ -
nct 'subj ece to national "appr'opriaticm by-' cla>im of 

" 

-" 

, 
• 
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sovereignty, 
( 
by rneans of use or occu.pation « or by 

any other rneans. 6 [Ernphasis àddedl. 

The principles of the Treaty apply' to outer 
. 

space activi ties of governrnents, international 

organizations a~d non-governmental entities. 
• \.. g 

Ultimate responsibility and liab:llity for activities ~ 

of its nationals rests on the government signatory 

to the Treaty. (This same principle underlies all 

t .. eaties only' the parties which have signed, 

ratified or acceded to it are bound by its terms). 
-

In regard to this treaty, often called 'the "Magna 

Carta" of 'Outer Space, Ecuador, Peru and Venezuela 7 

are the only ANCOM countries which are bound by its 
.\ . 

provisions. Bolivia has not yet 'I:atified it, for 

. rea sons unknown • 

Colornbia has not 'ratified ït,' for severaI' 

reasons. In the first ~nstance, because the'Outer 
~ c' 

Space Treaty -:.: i' whiC~ a'pplies to "outer space" 

activit;ï.es' -? does not deflne or delimit "outer 

s~ace. ': Thi) ~ack of .definition (and resulting 

, ambiguity . of the' meaning 'Of "outer space tf )8 i5 

-fundamental to the Equatorial countries' claims Qf 

sove~eign rights over segmen~s of the geosta~ionary 

, orbite 
\ . 

, " 

.' 

o f 
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outer Space.l the Geostationary Oroit and 
Sovereignty Issues 

In 1976, several years after the entering into 

force ~f the outepY Space Treaty r, eight countries 

whose land mass falls on the Equator signed the 

Bogota Decla:r;ation. 9 '" These include' Colombia and 
. 

Ecuador. The Declaration is premised on the need~ to 
t" 

define' "outer space", and conseguently, to s régula'te 

tqe· location of sateTlites in geostationary orbit: 
"':il " . -

According to the Declaration" without a definition 
.... 

of outer space, the v Outer spaée Ttè~t:r cannot be 

invoked to af:f-.irm Shat t~e geosta'11c1nary orbi t is 
, 

pa.rt of outer s'pace. , "Nationql apPFopriat-ion li of . 
oute~ space, the Equatorial countries explained, had 

~occurred by the space powers w~ich, technologically, 

were the only ones capa~le of utili'zing the orbit. 1 0 

The Equatoriàl countries deemed' it ess~tial to 

"state their determin~tion to exercise their' ... , 
sovereignty over the corresponding segmen~s of the 

g~ostationar~' orbit".~1 Çoincidëntâ~ly, the 
\ 

Colombian domestic satellite project SATCOL, began· 

in 1976. The Colombiàn satellite ,jould have been 

located at 12. 5,oW; , in the "Colombian Il' segmen't of 
, : 1: 

the geostation~ry orbit arc12 , over. which 'these 

ç' 

/' 

, 
\ 



---

Of 

" 

.. 

. . 

- 6.6 -

eountries 'believe they have soverei-gn rights, 

pursuant to the" United Nations Charter of Economie 
, . \ 

V _ 

Rights,and,Duties of states"(UNGA Res. No. 3281), 

whieh states thq.t " • • • every state has and shall 
• 1 

freely exercise full permanent sovereignty 

over all its wealth, natural resources and economic 
, 

activities.,,13 -
- .. 

~ . 
Claims of sovereignty over . . the geostationary , .. 

orbit were based on the fact that 

• • • the 'synchr~nous geostationary orbi t 
is a physical4 fac,t arising from the "nature 
of. ?ur planet, because it~ existence 
depends exclusively on its Eelation to 
gravi tational _ phenomena caused by the 
Earth, and for that reason i t must not be 
~onsidered part of outer spaee. Therefore, 
.the segments ~ of ,the sYnchronous, 
geostationary orbit are an integral part of • 
the' territol:y over which the Equatorial 
states exercise thei~,national sovereignty. 
The· geostationary orbit' is a scarce, 
naturai resource whose importance, and value 
is increasing rapidly with the development 
of space technology and 0 wi th' < the growing 
need for communication; therefore,' the 
Equatorial countries .•• have decided to 
proclairn and defend on behalf of their 

. peoples the exi~tence ~f their sovereignty 
over this natural l resource. The 
geostationary orbit represents a unique 
facility which it alone can 'offer for
telecornrnunication services and other uses 
requiring geos~ationary satellites. 14 

Furthermore, the Equatorial states maintain the 

the GSO is a sul generis phenomenon, dependent on 

,< 

, . 

'1 

( 

" 

l , 
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the earth' s magn,etié field for its special' 

att~ibu~es and .charadteristics, and therefore it 1s .. 
not part of outer 

, 

• 
Outer Space, Treaty 

space by -clai},TI of 

not applicable to 
~. 

space.. Sincé the terms of the 

-- that no appropriation of outer 

sovereignty or otherwi se -- are 
, , 

the geostationary orbit, the 

~quatorial countries' claims, they believe, are not 
. 

in violation of the out~r Space Treaty. 
? 1. 

, These claims have not been genera'lly accepted 
, ' 

, 
by the developed countries, which consider the GSO 

to be part of o~ter space and not subject to claims 
• 

of national sovereignty. . Whether the geostat~nary 
,. . 

orbit is considered to ~e in outer space' or part of 

ai~ space has yet to be scientifically determined. 
,. "J 

. The critéria accepted by most countries is that ail! 

space "ends" between 90 to 110 kms abovs the earth..' s . 
surface; space beyond the 110 kms is '~outer 

5 pa ce ••• 1 5 _,' " 

COPU.o~, thro~gh / both the Legal and Scientific 

Technical Sub-Cornmitt es, has been trying t~ produce 

a defini tion and or delimi tati~n of, a~r space from 

outer space that would be- acceptable to 

" 
aIl 

~~utries, but has not succeeded yet. 

part·of COPUOS' annual agenda. 16 

\ 

~ 

This issue ;l.s 

-

. .. 
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/ Whether the geostati?nary orbi~, beeause of its 

'o"sui generis" nature. should be subject to ,a legal 

're<:1~me of its own, as proposed by the Equatorial 

states,. has also been debated for years. Further, 

the question of which international organization 
f 

should be charged with the GSO's regulation has not 

been settled. Thus; at the 1985 World 

Administrative Radio Confèrence OIV the Use of the 

Geostationary Satelli~e Orbit and the $lanning oY 

D Space Services U1;ilizing It (WARC-ORB- 8~) , the 

Interna~ional Telecommunication Uni-on (ITU) stated 
. . 

that the WARC (and by extension the ITU) was ~ot the 
" 

competent body to deal with proposed principles te> 

govern the GSO and referred the que$tion back to 

COPUOS, 1 7 from whence i t had' gène to the ITU for," 

resàlutfon in the ,first placeJ 

~ 

a) Draft ' prin&iples Governin9 The 
Geo~tationary Orbit 

'" The Uni ted Nations General Assembly, in 

Resolution 38/80 of 1'5 December 1983. recommende~ 
, 'ÎfJ 

• 1 
that COPUOS' Legal Sub-Committee: 

"establish a working grou~ to consider 
matters relating to Othe definition and 
delimitation of outer space and to the 

t • ~ 
,; 

,/) - . 
,. 
~ C ~ 

1 . ' 

'- -.,. 
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. 
character and utilization of the [GSOl, 
including the elaboration of qeneral 
principles te govern the rational and 
equitable use of the geostationary orbit, a 
iimited natural reseurce."18 ' 

The members of: COPUOS' Legal Sub-Committee were . 
invited to submit drafts of general prihciples 

qoverning the 

delegatipns. 

which was done by severai , 

TQe Draft Principles presented by Colombia, 
'-

Ecuador, Indonesia and Kenya in 1984 and 1987 
\ 

reflect the change in the Equatorial countries' 

position which has occurred over the la st fèw years. , , 
,Whereas the Bogota Declaration speke of th~ GSQ as a 

; û \ 

natural resource under the sovereignty of t'he 

Equatorial ~tates,19 the 1984 Draft Principles state, 

that "The Equatorial state$ shall hav~ preferéntial 
1 D 

o I~, 

rights to ~he segment of the geostationary orbit 

, superjacent to the terr'itory under their 

jurisdiction. " [Emphas~s added] • 20 

That other countries continue to object to the 

claim te> al1Y kind of rights may be seen in Draft 

Principle IV presented çy the German Democratie 
4 

Republic. It reads: 

space as a whele, 
,{\, 

"The" [GSOr as weIl as outer 

ls not sUbject' -to national 
.~ 

~'apprôpriation~ by claim of sovereignty, by means of , 

• '11 

... 

.' 
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.~. 

use of' occupation, or by any other rneans." 21 This 

principle incorpora tes language from Article ~I of 

the Outer Sp'ace Treaty, and applies it to the GSO 
o 

which is defined as being part of outer space. 

The Draft Principles presented in the working 

paper of Colombia, Ecuador, I,ndonesia and Kenya - ' . 
include Several provisions: Principle II reite~ates 

..,/ 

the ·principle that "the geostationary orbit . , is a 

limited n~tural resource which shall be preserved in 
, , 

the interests of aIl states"taking into account the 

needs of the ~evelopins countries and the rights [no 

qualifying adjective he~e) of the equatorial states. \~ 

For that purpose it. shall be gbverned by a specifie 

'legal regime. "22 

Draft Principle V states that 

"[ t J he placement of a space obj ect in the 
segment of the geostationary orbit 
superj acent to an equatorial State shall 
require prior authorization by that state. 
Transit fop peaceful purposes of any space 
abject through this segment shall be 
allowed. "23 

This Principle is likely to crea te a fair 

amount of controversy and resistance to adoption of 

the Draft n presented by these four countries. ~ In 

~ssence, a launching State or organization will be 

allowe~ freedom of passage through the "aerospace" 

- , 
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of an equatorial State, but will not have the right 

to "park" its satellite in the orbital arc above the 

equatorial country. ,Presumàbly the countries that 

, would gi ve the authorization are Colombia, Ecuador, 
. 

Indonesia and Kenya. (The~other- four S·tates which 
, 

signed the original Bogota Declaration do not seem 

. 'to support th~ present Draft Principles). 
\ ' . 

-' 

The USA as well as several other countries have 

already stated tha t under no circumstances would 

they request any other country' s "prior 

authorization" to "park" on'e of their satellites in 

geostationary orbit. 24 ' 

Seeking anOther country's prior consent for an 

act that is considered purely national (the US 

satellite was intended for domestic use) is. ~n 

infringeme~t on that country's sovereignty, which no 

country will permit~ let alone toler~te. 

Since the United States and most other 
\ 

, countries have never accepted the claims of the 

~quatorial sta~es whether to sovereign or j ust 

preferential ril'ghts -- .they do not f~el obliged to 

respect t~ese cYaims. 

The Colombians have rioted on more than one 

occasion that "Pacta sunt servanda Il .agreements 

, 
\ 
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and stipu,lfltions of the parties to a "con1;ract must 

be observed. 25 Howeyer, neither the United states 
~ , 

or any developed country is a party to ~ or "has 

acquiesced in an~ way to the Bogo,ta Declaration. 
, " 

Even sorne pf the orig'inal signatories" (Brazil for 

example) no- longer seern ta support these" claims. 

Similarly and/or' cohverselY, Colornbia claims that 

sinc"e i t has not ra tified or., acceded to tne Outer 

Space Treaty, it is not ,bound by iL Furtherrnore, 

as that tré~ty contains no definition of outer space 

·pr determination thereof, Colombia's initial claims 

,to sovereignty over the GSO in no way co~travene the 

Outer Space Treaty.26 ' 

It should be recalled that the Outer ~pace 

Treaty incorporated UNGA Resolution 196~ (XVIII) of 

1963, the "Declaration of Legal Principles Go~erning 

the Activi ties of S.tates in the, Explor~tion a~d Use 

of Outer Space," which states tha t outer space is 

not subject to claims of,sovereignty. While the UN 

General Assernbly's Resolutions are considered as 

being only recommendations that are not legally 

-
enforCeaQle~rtheless it has been stated and 

a<2cepted tha t they are evidence of custornary 

international law. The principles incorporated into 

-

... 
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\ 
such Resolutions oblige the 

communi ty to respect them. 27 

entire international 

~nce resolution~ are , 

coqified the y af~o codify customàry intJrnational 

law and tney are legally binding. 28 Thus treaties, 

~ncluéUng the 'Outer Spaç:e Treaty, which are law- ,-' 

mak~~g, become a source of international law~~9 

Unless the equatorial states took reservations 

ta. the UNGA Resolution in 1963, they are bound 9Y 

that Resolution, and its 
\ 

, , 

subsequent codification 

ointo the Outer Space Treaty, even if they have not 

ratified the Treaty. 30 Even though t,he equatorial 
,; 

states correctly state that the Treaty does not 

contain a definition of tts subject matter -- outer t> 
space it cannot be concluded that the 

. 
geostationary orbit is a national 'resource, subject 

to sovereign or preferential rights of a group of 

countries. 

The, heart' of the' controversy over the 
. 

geostationary orbi t is whether i t is part of 1'outer" 

space, which to this day remains undefined. < 

\ 
The "equatorials" stated in 1976: 

"Therè is no valid or satisfactory 
definition of outer space which May be 
advanced to support the argument' that the 
geostationary o:r:bi't is included in the 
outer spa ce • 
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) 
Therefore, it is imperative to 

·elaborate a o.juridical· definition of outer 
space without wl}ich the' implementation of 
the Treaty of 1967 is only- a way to give 
recogn~ tion to the presence of the states 
that a~ already using the geostationary 
orbit."3' [Emphasis added). 

The Draft Principles presented ,..- by the 

Equatoria1 States do, not 'answer thi1S -±mperative 

need. Rather, they circumvent the issue by merely 

stating that the GSO is a lirnited n~ural resource, 

_ that i t shall be us.ed exclusively for' peaceful 

purposes and for the benefit of aIl mankind. 32 (The 

East German Draft, in contrast, clearly states in 

i ts Pr inciple 1: "For the 
-, 

principles, "geosta tionary orbi t" 

purposes of 

that 

these 
o 

art of 

outer space where orbits of geostat y sa telli tes 

lie.!.').33 [Emphasis added]. 

The position of the equatoria~ state~, as 

evidenced by their working paper on Oraft Principles 
~ 

Governing the GSO, provides no solution to the 

'" definition problem, nor is it likeIy to win the 

support of other states. In this respect the "prior 

authorization" requirement found in Principle V is 

likely to be a major stumbli~9 ~lOCk for re~s'-~ns 
mentioned before. No country should h,ave to seek .. 
the authoriza'tion of another to place an instrument 

t '. 1 

/ 

-

., 



" 

, , 

\ 

c. 

o 

- 6.15 -

~ of communication in a space that 1s part of the 

province of mankind,34 a common international 

h i 1 t , f' ,~ resource w ich no s ng e na 10n or group 0 nat10ns 

can appropriate. 35 

Furthermore the issue at hand is the location ,U; __ 

,of géostationary satellites used for communications 

(not for remote sensing or surveillapce). Thus, 

"prior authorization" requirements could aiso be 

construed to mean the following: In orde~ to 

improve its means of communication Cover which every 
f' 

country has recogI1ized sovereign rights), astate 
. ~ 

wouid have to receive prior authorizatidn from an 

equatorial . country if i ts satelli te were to be 
} , 

Ilecated 'superjacent to t-he equatorial, state. Such 

prior authorization would lead to interference of 

one state in the communica~ions policies of another,' 

in violation of exd..sting international 

telecomunications treaties, customary practice, and 

customary ~nt~rnational law. 

Though the geostationary orbit may be a 

'~limited natural resource", there are other methods 

of ensurln~ its eff~cient use than by requiring the 

authorization of a few countri~s. 
- J . 

This sort dt 

regulation of an international resource 1s not the 

! .. 

./--

.. 

·1 
1 
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prerogative of any country or grou~ of countries • 
• 

Admittedly, sorne of 'the "prime" orbital 1ocations , 

for North American (USA, o Canadian) , European and 

Soviet geostationary satellites happen to coincide 

with 
i . 

the, territory of the subjacent equatorial 
~ 

countries • If prior authorization is required for 

. only certain countries -- by a few other countries 

this kind of discriminatory practice i5 likely 
f 

''q 

to lead to greater alienation of countries 

including those that may have been previous 

adherents of a particular position. 36 

This would produce precisely the opposite 

effect than what is int.ended ei ther by the Draft 

Principlei governing the GSO, the words and spirit 

of the Outer Space Treaty, or the International 

Telecommunication Convention. 

In regard to the ANCOM coury,tries themselves~ 

only two of them (Colombia and Ecuador), are 

"equatorial States. fi They are also two of the 

drafters of the Principles governing the GSO under 

discussion. Colombia, as was noted above, i& not a 
signatory to the Outer Space Treaty, and apparently 

does not consider itself bound by i t; but it is 

, " 

" 

« 
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, 
still bound by the UNGA Resolutions which the Outer ... 
Space Tr~aty incorporated. \' 

Ecuaaor, ~however, ratified the Treaty in 1970, 

the same year that Venezuela ratified it. , Peru . -, 

ratified it in 1979. 37 Ecuador is th~s in the" 

anomalous' post tion of having ratified a treaty that 

does ,not allow fior cla!ms of sovereignty, "" while 

supporting the Bogota Declaration and principles 

that 'will safeguard lts "preferential rights" to a 
• , . 

segmen,t of outer spac;e. Evep if it has den~unced 

the .Outer Space~ Treaty-by deed or word, it is still 

bound by the UNGA Resolutions' accepted prior to and 

contained in the 1967 "Treaty: ' 

, 
o 

Hence, ColombiaJs and Ecuador's 
1 l' 

position 
,\ 

reqa;rding--' preferentiaJ. rights to the GSO pu.ts these 
• <II 

countries at odds with the other ANCOM/ASETA 
-

countries. Like Colombia and Ecqaqor, Peru and-

venezuela are members 01: COPÙOS; ,but the y a,re'" not 

"equatorials" xi:or. do they qeem to 'support the 1987, 

Draf~ Principles that set forth "'equatorials '" 
~ ~ 

position. 3a." Bolivia is neither 'a inember of COPUOS,' 

. nor has it ratifïed r Space Treaty, 50 that 

i ts participation lemic over the GSO and .. 

/ 

. , 
. _" 1 

. ' 

, 

, 1 

o 

• 
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(, 
"outer space" has to ,take place- in a f'Orum other 

than COPl\OS .. w ' 

In e~sence this leaves Colombia as the champion 
'V - ... • 

, 0 . . 
fdr 1 the Latin American equa't;orial countries'" cause, 

the on_e equatorial country of the Andean region' 

'which has maintained for over ten years that it (and 

sirpilarly situ~ted' cO!;lntries) have what are now 

called. " referential rights", 
, 

to the GSO. It was 
\ 

also firs,t té proclaim s~ver~'ign l;r ights, o~~ 
that d natural resource. , 

" Assuming, arguendo, thàt 
o 

the Draft Principles 
, . . .. 

GovernJ.ng the GSO are adopted as set forth in the 
t 

equatorial S1;1ates' working paper , 39, will Colombia 
\ .' . 

and Ecuador require the other ANCOM countries, their 
\ . . . . 

,partners ,in ASETA and in Project CONPOR, to seek 
'0 

their prd.or aU\hbrizat~on in ~~der, ~o participate in 

the CONDOR prot,ect? Afte~ aIl, the th~ee CONDOR / 

satellites " notified to the IFRB in July 1985 (for 
D • 

launch in 1990) will J::)e si tuated a t 72 °W, 77.5 °W, 

and 89 °W' respé,ct1.vely :4<? 

The one at 72°W.would be locateè superjacent to . 
Colombian territ~ry; the one at)77.5°W over Ecuadar. ~ 

~ . 
The third one .at 89°W would be near the Galapagos , ' 

Islands (claimed by Ecuador), but over the Pacifie 
.- . 

• c' 
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. 
Ocean, over the high seas which are considered the 

"çommon her i tage of mankind." 41 Thus , 'this third 
"'-

satel1~te might not require any AS~TA country'.s 
... 

authorization -geostationat'y ~~i t.~ 

to i ts being placed" in 
y. 

It is conceiv:apl~, however, 
• 0 'Ir 

that prior authorization cou1d be required for 

Bolivia' s, peru' s and' Venezuela' s " share " in the 
. . 

• ' ~ 0 

sa)te11~t~s ./ 10~d superjacent :0 
countries.. . " 

the Equ~torial 

Colombia and Ecuaaor May argue tl1ab the other 
• ~ <CI • \ .. 

three ANCOM/ASETA countries wou1d not be required fo . 
authorization, since they are, ~ 

, . 
participants in the satellite project, and more 

importantly, because under Draft Principle II, 

"[ the] equatoria1 States shall preserve the 

corresponding .. segments of .the .r GSO] superj a'=nt to 
,. Il " 

ttle i'r te~ i tor i e s for. the opportune and .. a ppropr ia te . , . ~ 

, utilizition of the otbit by al1 States, particularly 

the - developing 
Î 

countries." 

( 

[Emph~sis y added].42 

Peru, Venez.ue1a and Bolivia fa1,l into thè category 
~ , 

of developing countries, so pre~umably 
.il • 

segm~~6uld or / and • Ecuador' s 
" .. " 

Co10mbia's 

could be, 

"appropria~e1y utilized" by thème That wou1d ~be one 

, ., 

j-

{ 

• 
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> , 
way of resolving potent~al ponflicts between the 

AS~TA·countries. 

Even in the unlikelY g event 

Principles would be )iccepted as 

" Draft 

cl"tha t migh t take more than the 20 'ye~rs ~t has taken' 
- ~ 

\ 

... 

define "outer spaèe"), -they are not a 
"11;>.. • t; \ 
, ,\, 
COPUO$· to .. ' , 

-solution to the r:eal and immediàtè problem: the lack 

of a uni~ied, legally tenable position regarding the 

provisioQs of the~uter Space Treaty. Furthermore, , . 
t~e Draft Principles do not pr<bvid'e definitions of 

outer space or the GSO, S? that the y do not resolvQ 

the eroblems underIYi~th~ controversy. ln 

'additi&n, the'Colombian an Ecuadorean. position pute 
... ( 

them at odds with th,!':! other ANÇOM countries vis a 

vis existing regional agreements. It appears to be 

in contradi'ctiôn with the wOfd and spirit of both 
, 

the Cartage~ Agreement 43 and the ASETA statutes. 44 

. 
Both calI for the member countries to adopt a commoh 

posi tion which will lead to their, integration, and 
• (':l'" , 

'aiC\' them in their negotiations with the broader 

.. ~ ...... 

community. 

ASETA' s mandate in particular" calls for. its 

members. to adoPt a 

inte~mltionar fora 

unified, .common 

and meetings. 
\ . 

, . 

position, in 
, 

ASETA . as -an 

• 

/ 

./ 

. , 

'. 
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, " 

organizatipn may represent the interests' ~~f its 

member~ in negotiàtions and agreements,45 but this 

does not .méan that one -qr two ASETA countries 
" <;> t.. 

necessarily represent the association. Certainly at 

COPUOS 1 Colombîa and Ecuador are acting as 

h . 1-.-. 
-

representatives of t e~r governments, not as 

spokespersons tor a subrègional association of o 

t~lecommunications entitites that is not accredited 

to the United Nations. 

recalled, are urged 

regulations so long >as 

~~ETA members, it should be 

to upholq its rules and 

they do not conflict with 

~ational laws. 46 In the pre~ent instance, however, 
... 

national policies of two of its members in the 

,international ,fora may work to the oetr,iment of 

ASETA's in~rests or at least against the" non-
, 

'''equatorial'' ASETA countries. \ 
At least in ~spect to their position' on the 

status of the geostatiohaX"y orbit,: and \ thef 
, -

impI'icatl.ons of this position vis a vis the Outer 
" ' ,,\"'" H "'l , \ 

~ 

Space T~eaty, the ASETA countries need to clarify 
, 

their association' s obj ectives. If they consent o~ .. 
acquiesce to two countries speaking for aIl five, 

the delegation of authority should b~ incorporatecl. 
" , 

into the Association' s statutes and By-laws, and/or 
il> 

,.. 

- c 
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...:. ASETA shouldol
, seek Observer status at COPUOS~ 

F~tp.ermore, 
'ç. 

ASETA 
. 

should clarify whether by 

launching the CONDOR satellitevit seeks to vindicate 
. 

the position of Colombia and Ecuador regarding their 

"preferential rights" over 'certain orbital arcs. 

I1: was noted earlier t~at Colombia' s project 

for a domestic satellite, SATCOL, began at about the 
. 

same time that th'e Bogota Declaration was issued <in 
.~ 

agreement sj.gned bYij the \ 1976. 47 A sUb~e~tient 
governments of Colombia and Ecuador reiterated their 

". 0_ . sove,rei-gn rights over the geostationary orbit 

which belongs to them, [emphasis added] and their 
, ;§) 

decision to coopera te wi th the other equatorial , 

countries to ... , defend these rights in 
t 

the 
. 

~ternatio~~l sphere". 48 . . , 

Even if the c la ims of the "equa toriaJ:s" are now 

for merely preferential rights, they still exclude 

the other three ASETt countries. Al}. five members , 
~eed to determine tl1e political obj ective of their 

satellite: whether it will be a bi-national one, 

w1th ."preferential rights" fér Colomb±a and Ecuador~ 
-Q 

or whether it is going to be a truly regional çner 

.. regarqless of the policies of two of its mel!lber~. 

In ·the latter case, the inter~sts of the five 

/ 
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members should take precedence over those of the two 

~'equatorial" states. 

~ Their decision has implications not only in 
/ 

regard,' to the continuing polernic on the 

geostat~onary orbit and the ~uatorials' position in 

international fora, but also in regard to other real 

factors, such as each country's investrnent share in 

the space segment. 49 If one or two countries "own" 

the rnaj ori ty . of the' satellite by virtue o~ their 
. 

investrnent in it, is there any agreement or 

guarantee to prevent them frorn exercising other 

"preferential 'rights" over the satellite (the 

transpond~rs or ,th, controH station) at a later 

time? 

Further, .will these countries also apportion 

responsibility and/or liability according to their 

investrnent share or "preferential" rights? 

In this respect the provisions of the Liability 

Convention shoulo be examined together with Artioles 

- VI a'nd VII of the Outer Space Treaty. 
<1 

,,/ 
B) " THE L;r~L:rTY CONVENTION 

The Convention on International Liabili ty for 

Damage Caused by Sp,ace Obj ects entered, into force 

1 
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• 
September lst, 1972; [Liabilitt Convention 

'hereinafter). Its ob) eotive was to "elaborate-

effective international rules and prooedures 

conoerning liability for damage caused by space 

objects and to ensure •• /. the prompt payment . . . 
of a full and eqbitable measure of oompensation to 

vioti'ms of such damage. uSO , 

"space object" includes "component p~rts of a -

spaèe object as weIl as its launoh vehiole '~nd parts 

thereof • ,,51 - Under the terms of Article II, a 
, , 

"launching State shall be absolutely liable ta pp,y , . 
compensation for & damage caused by i ts space obj ect 

on the surfë;lce of the earth or to' aircraft in 

flight. "52 ' In the event that damage is caused 

elsewhere than on the earth' s surface ta a space . , 

object of another launching State, the latter sha~l 

be liable only if the damage is due to its.fault pr 

the fault of persans for whom i,t ;is responsible. "53 

The Outer Space Treaty also holds states 
< 

Parties to the treaty internationally responsible 
-

for "national activities "in outer space 

whether such 

, governmen ta l 

êntities."54 

activities ,are 

agencies or by 

carried op by 

non-governmental 

... 

, . 

--- "-, 
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Furtherrnore, 

[e]ach ,State Party tri the Treaty that 
launches or procures the launching of an 
obj ect irito outer space and each 
s_tate Pa~ty from whose 'terri tory or 
f'acility an object is launched, - is 
internationally liable for damage ,to 
another state Party to the Treaty or to its 
natural or juridical persons by such object 
or its cornponent parts on the earth, in air 
or in outer space, including the - moon and 
other celestial bodies." 55 0 

The scope of liabili ty and/or responsibility 

under the Outer Space Treaty would seern to be 

lirnited to the states that are parties to the Treaty 

" (since only states can be parties to ·treaties). 

Nevertheless, "when )ctivities are carried on in 

outer space • • ~ ~ an international or~anization, 
responsibility for cornpliance with this Treaty shall 

<l 

be borne both by ""'the .internatio~al orga~izatj.on and" ~ 

by states Parties to the Treaty participating in 

- such organizations." 56 
, ""'> 

Thus, ASETA (or the future entity which will be 

responsible for the s~ellite of the ANCOM 

countries) will be ~esponsible under the provisions 

of the Ou'ter Space Treaty. Ecuador, Peru and 

Venezuela, 'aIl. signatories to this Treaty, will also 

be responsible for cornpliance with its terrns. But 

Bali via and Colombia, ,though mernhers of ASETA, are 

\ 

,~ 
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-{ 
hot. parties to this Treaty." 'Phis raises the 

"-
question of, their, responsibility under 'thé. T-reaty, 

sinc~ i ts wording could be interpr~ted as placing 

res~onsibility on~y the ASETA countries which are 

parties to i t arld or the organization as a whole. 

Although the two non-parties would not necessarily 
\ 

be free of liabili ty~ i t miCJht put them in an 

ackward position ~n regalA to the "potential 

liabili ty the other ASETA members may incur. The 

a~rangements made within ASETA may take èare of 
~ 

these discrepancies, but they may make for difficult 

.. 

• 
negot{ations both wrthin the organization, ,and with 

, ~ 

the entity which launches the COijDOR satellitè. 

Regarding the latter point, the Liability 

Convention provisions should be looked at. while 

the Outer Space Treaty speaks of responsibility dnd, 
• 1 

liability in genéral terms, the Liability conv(ntion 

speaks of aobsolute liability for çertain p(rties. 
, 

The Liability Treaty, powever, is broader in scope 

than the first treaty in most respects. Under the 

Outer Space Treaty liability may be. incurred for 

.' "damage to nati'onal and j uJ::idical persons on ~arth, 

in air or in outer space • • ... 57' 
( 

1 

\ 
/ 

/ 
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The Liability Convention ort the other. hand, 

holds a launching st&te absolutely liable for damage 

caused only to "the 

aircraft in flight."S8 

• 
surface of the earth or to 

1 
[Emphasis added J. This (ould 

s~~m to exclude damage caused to' other craft 

elsewhere than' çm Earth. This raises the question 
, 

regarding the word "Earth": does i t include bodies 

of water ~ or is "earth,l' only land masses?S9 (If the 

Convention spoke of "the Earth", or "Earth" [wi th a 

capital "E" J obviously it would be referring to the 

entire planet. As it is written in ehe Convention, - -
"earth" leads 'to ambiguity of meaning and scope of 

c~verage. Further does "ai~craft" include space 

planes or shuttles which operate partly as aircraft 

but aiso a~ace :baft~ 
. The Lia~litY Convention tells~us its provision 

do not apply to nationals of the launching State who 
-

May be inj ured, nor to foreigI1 na tionals that are 

participating in the operation of the space object, 

from the time the space ob) ect is launched or at any 

stage therea~er. 60 A '~launching State" is "one 
. ' 

which launches or procures the launching of a space 

object" or "a State from whose territory or. facility 

a space object is launched."61 

j • 

" 
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happens wh en an international organization 

A ETA) _ procur~ a ),punch from another 

organ'~zatio0h' as the European 

(ESA)? Since only States can be 

-- parties to eaties, and nationals of launching 

states are not protected by thi..s Convention, it 

would seem that liability would be limited to a few 

states. 
, 

At the time the, Liabi1ity Convention was 

dt'afted in 1972, only states (the __ USA and YSSR) ,were 

involved'in launching. ~imes have changed, however; 

now in~ernational consortia (e.g., ARIANESPACE) are 
\ 

prôvidlng launches, and in a few years. private 

corpo~ations will launyh satellites and other space 

objects. 

Sta'tes) • 

(At least this fs one goal of the Unit~d 

Thus, even if the Convention imposes abso1ute 

liabi1ity on the launching State, the State can 
\ 0 

still avoid liabil~ty if it prove~ contributory 

negligen~e or an intentional tortious act on the 

part of the victirn and"so long as its activities 

were conducted in accordance with i~te~national law, 

,including the Oute~ Space Treaty.62 

... 

• 

,1 
1 
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Bence, it would seem that the, Liability 

Convention will have little application to private 

launches on . behalf of private parties; or 

international organizations. 

/- In the caS,e of t.he ANCO~/ASETA countries, an 

additional difficulty exists: only Ecuado.r has 

Tatified the Liability Gon~ention.63 Thus only this 
~ 

country would incur or be exonerated from absolute 
, , 

liabY.li~s provided by this Convention.~v 

~---------~~~~fl€--hand, t since the launch of CONDOR 

wouJ be pt-ocured by several states (the five 

mernbers of .ANCOM/ASETA), they could be liable under 

the provisions of Article V( i): "Whenever two or 

more states launch a'space object, they ~hall be 

j ointly an"d severall'y liable for any damage 

caused. ,,64 

.. . On the other hand, whether these provisions 

would app!y 'equally to States that have not ratified 

the Liability Convention or the Outer Space Treaty, 

is an open issue which would nave to be resolved 

thr~ugh diplomatie ehannels. 65 

Since this sort of litigation 1s lengthy and 

difficult,66 

ANCOM/ ASETA 

" 
pr~or to launehi,ng a satellite the 

eountries should de termine arnongst' 

-, 
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themselv~s and with the entity providing the launch 

if they will »e j ointly and severally liable, if 

thi~ liability will be absolute for aIl, or only tbr' 

Ecuador, the only ANCOM signatory to the Llabili ty 

Convention. 

The fact that net all the ANCOM ceuntries havè 

ratified the Outer Space Treaty < or the Llabili ty 

Convention puts t;hem 01'1 unequal, footing amongst 

themselves and vis a ,vis the international 

community. Since space efforts s'uch as satellite 

launches require the collaboration and participation 

" 9f. many international organizations and foreign 
. 

states, agreement on certain principles 'ls a 

fundamental requisite for their success. .. 
At present this type of consensus I~ not 

apparent among the ANCOM cuntries, ~~~ther in regard ° 

to the Liability Convention or the Outer Space 
• 

Treaty. The lacè of agreement 

negotiation~ with a launching entity, 

May protract 
.,/ 

and further 
j , -

,delay the implementation of project CONDOR: It ia 

subrnitted that these couptries need to harmonize and 

unify their position Internall~ --. 
( i.e. among 

themselves) as weIl as externally with the rest of 

the International community. 
"'1l 

\ 

, " 

" 

, ' 
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In this 1 respe"ct, "a parallel exists betweeD 

ratlfication of the Warsaw System, setting liability 

limits on airlin~s, and the Liability Convention. 
, 

(j~e of the maj or stumbling blocks' 1 encountered 

in establishing,"a regionalDairl'ine (as the Latin 

o.~American Civil Aviatfon Commission (LACAC) has been 
o 

,'4. 

advocatin,g -for a number of years) 67 is thât not aIl 
. 1 

its mèmbers are adherents of the Warsaw System. 

Sorne çountries ate exposed to higher liabilty limit~ 

as a œsqlt' of, their non-ratification of the Warsaw 

Conven~ion. 

One difference between the Liability Conventio~ 
> 

. / \ ~nd the. Warsaw System, however, is that the latter. , 

c]:early establishes monetary limits to, as weIl as 

the mone,tary unit of' liability (golo. 'francs and/6r 
• 

Special Dfaw!ng,Rights).68 The Warsaw System also 

" 1 sets forth the time Q period in "which an act.ion for 
• 1 

.damages 'may be brought~ (two years) 69 as we Il as the 
.1' 

venue for such actions. 79 
, 

By" éontrast, ,qunder 'the , ,~ 

Li~bili ty Convf(jïtion settlement of' claims will be 

accomplj..shed 
-~ 

through diplomatie channels. 

'" -

These 

work, slowly, and the' plaintiff' ~ the State in this 

instance) ,may l'lot always get ~~ll compensation f9r' 

it:; damage. 71 The elarit:y of' the Warsaw System is 

, 0 .. 

1 • 

" 

o 

\ 

. " 

r 
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unavailable 1!o 

unfortunately it 

the L~bility conventio~. 

does~not ~p~to spacecraft. 
~.r 1 ~ , 

And 

The basic issue remains that only Ecuador has 

- , agreed to~ b~· bound by 
(l 

the provisions of the 

Liability Convention. Just as non-adherence to the 

Warsaw System has inhibited the establishment of a 

regional ai~line, -it is possible" if not likely, 
t; 

that the lack of adherence 

Convention w:Ül further 

\ , 
to the 

complicate 

Liability 

ASETA 1 s 

negotiations. fçr the regional satellite and launch 

vehicle. 
Q 

In this respect, ASETA should keep in mind the 

present cost of insuring space 'objects (satellives), 

and whether su ch insurance w~ld cover fiabili ty 'f~r 

da~age incurred in case of , spacecraft's the 

malfunction. (The Outer Sp~ce Treaty states !pat 

" 

each :launching Party, and "E7ac~state Party' from 

whose territory or facility an object 1s launched i-si3~ 

inte1rnationally liabie for damage to another State 

Pàrty to t-he Treaty or its natural or ,juridical 

persons by such objects or its ëOmponent parts on 

the 'earth, in air-or in outer spape ••• ").72 It ls 

doubtful, however, whether any insurance pollcy 
,1 • 

would cover. damage to all these areas, especially 

. , 



,( 

( 

when damage'would be difficult to ascertain. This 
, : 

is not to say that the Liability ~onv~ntion would 

, . 'èxonerate ot indemnify particular countries. But 

its ratification by Bolivia, Colombia, Pe~u and 
J 

Venezuela would provide sorne protection to them or 

"at least to other countriès in the event of a mishap 

with the CONDOR satellite. 

Sorne insuranceo companies require that parties . 

to a la~nch have ratified the Liability Convention. 

,One of them elaborated on this requirement: If 'the 
. " 

launch is on behalf of a consortium (of countries or 

.organizations) , 
, 

it S.S suffic,ient for the president 
-

of the consortium tQ sign the iRsurance pol:icy on 

behalf of the consortium. However, the_members of . ' 

• the consortium' must be in agreement as to their 
. 

insurance cover~ge. If there are differences in 
, 

investme,nt shares, the, insurance coverage affo~ded 

to the individual member may be based on its 
, 

financial participatio~.73 ( For, example 1 if 
4 

Colombia and Venezuela each' hold 28% of the 

investmènt share in CONDOR, they:would be covered up 
, <> 

ta 28% for théir loss). In this respect the actual 

p~adtice of the insuran~e companies ~y' differ from 

'what is stipulated in the Liability Convention 

... 

. , 
.. 

( 
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that each State party to a launch shall be jointly 

and severally liable74 and - the burden of 
, 1 

.compensation shall be apportioneq.between the states .. 
to the/extent .of their liability (~r fault).75 

of' 

Similarly ,,, whether USA, or \ropean l"aunch 

vehictles are used, the governments of these launch

a~encies require/ liabili ty insurance of their 

..customer sitice ~nder the Liabil.i ty Convention, both . ' ~ 

the launching states and th~ State which procures 
, 

the launch are liable. 76", It is logical, therefore" 

" .. 
for the launching state to want' to limit its 

liabili·ty. " The burden is then on the states , ~ 1 r • ' .f'~ 
procuring the la ch to decide how much risk' they . - . 
want to assume',- since in most instances government 

launches"' are "self-insured. Il 

Thus, when the ASETA cou.r:J* ies seek to la,nch 

their .satellite, their ratification of tpe Liability 

'Convention prior to ~ procuring 

facilitat~:their negotiations. 

" the launch will 

. { 
In order to ful~y comply with the terms of the 

Liability Convention, it wS' also be helpful if 

aIl these countries had ratified the Outer Space 

13 Treaty as weI!'. This last suggestion may be 'w.ishful .. 
v 

~hin~~ng; êspe~l~lly in view of the "egu~~orial 

t 

l , 

/ 

~( 
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\ 
-. 

countries' position in re9ard to the geostationary 
1 
orbite 

'Ù 1 -

C) RAS THE TlME COME TO REVISIT THE Oup SPACE 
ATY AND THE LIABILITY CONVENTION? 

ough the Ou ter Space Trea ty has been 

accommoda tion between the USA and 

the USSR77, it has been ratified and accepted by 

over io countries, 78,,' among them many developing 

'J.,,'!-

countrie~ (Brazil, China, India, ,the buddi~g space-

,powers) • J 

Whether one agrees,with or takes issue with the 

eguatorial ,statE{,S' c:laims of preferentialr rights 

o;ver ,segments of the geostati~Jlary orbi.15~ i,t is 
. 

submitted that they are correct in their demand fo~ 

a definition of outer space. There is a need for a 

determina,tion of air from outer space, but for, 

different reasons . than those stated' by the 

'''equato;'ials'', or those rea:ons '.1iven bI develo~ 
countries not to estabfish .such a .boundary •. 

One reason for the need - i s based on 

• technological changes that have occurred sinOe'rthe 
< " . l~ 

Outer Space Trpaty an:d. Liabili ty ConveAtion were 
• 1 

adopted. At th~t ti~e, th~/US~ and ~he 09SR ~ere, 

,', 1 

~~,. .. 
... 

., 

, 

1 
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\ 

in eS's~e r the two space 'powers:- Twenty years 

later they face competition from the Europeans, the 

Japanese and the Chinese. Evèn the Brazilians and 

Indians have incipient space prégrams. Thus, the 
1 

number of countries engaged in outer space 

activrtiès has increased considerably since the 

early' days, of. 5pace exploration. S1nfe these 

countries da.+ not all share the same resources or 

objectives in t~eir race to space it will be 

increasingly difficul t to ensure that "outer space" 

is used for peaceful purpo~es. (The growing -, 
militarization of outer space a.nd the "strategie 

Defense Initiative," a.k.a. "star wars" are but two 

examples. The i5S:1' raised by these acti vi ties 

have been addressed b other, better-versed authors 

and will not be discus ed here). 

The more countries' that al;'e involved in 

launches, in owning and/or operating satellites ,.. -
and/ or other spaç:e obj ects unmanned space 

vehicles, manned "shuttles" and space stations , 

clearly increases the ·risk of damage to or of 

collision of these objects and increases the number 

of 'potentially liable parties as weIl • 

. . 

, 
1 
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The growing number of risks is unlikely to l~ad 

to "carrying on activities in the exploration and 
- ' 

use of outer space in the interest of 
i" 

maintaining international peace and security and 

promoting international co-operation and 

understanding • .,79 The Shuttle disaster of January 

1986, and subsequent mislaunches of other rockets 

are but hints _of what can be expected in the future. 

50 far these mish~ps have caused damage only to 

nationals (e.g. only USA satellites and persons were 

lost as a result of the Challengert~ accident) or to 

international organizations ("one of INTELSAT 1 s 

satellites 'eias lost on the Ariane in 1986).' They' 

"- have occurred within' territorial boundaries of the 

launching state (Le. within their "air -.space" and 

territorial water~). (The exception to this was the 

accident with COSMOS 9~4).80 
\ 

With great~r international competition 'and 

pressures to win over clients to a limited satellite 

launch market, the number of )?arties (sta t~s or 

organizations) involved in these activities also' 

increases. 50 'does 

international inishap in 

space?,) of aState. 

f"""o-. \------"'\ 

the 

the. 

likelihood 

airspace 
~ 

(or 

of an 

outer , , 
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The Chicago Convention states that "every state 

has complete ~nd exclusive sovereighty over the 

airspace above its territory", which is defined as 

" the land areas and territorial waters 

adj acent thereto under the sovereignty). • ., of such 

state".81 

-There are sorne countries whose size' ensure that 
~ . 

a space object iaunche~ therefrom will not be near 

another countryls sovereign air space, but this i5 

not true for all launching states. ( For i ns tance, 
l 

Francels ~aunch faci~ities at Kourou are quite close 

ta the territorial waters - 'and l.and 'maSE;> of 

several South American countries). 

What is needed therE;;!fore, is a definition or 

delimltation of air space from outer space, for the 

purposes of assigning liability to a State or ,. 
ogranization, or exonerating it therefrom. 

Responsibility and liabj,lity - and the burden of, 

proof required are ,different in ait' law.- and space 

law. The difference in' liability iimi ts "will be 

crucial when the "space plane" takes off or in the 

event of anotHer shuttle-like disaster involving 
\ .-nationals of different countries, where i t may not 

· be clear whether the accident occurred in air space' 

\ , 
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-, . 

or ",otite" spa ce " or abov,e which tountry' s te;ri tory, 

and where the "na tionali ty" of, the aerospace d'raft 

may also b~ placed in doubt. 

The Warsaw system82 applies to 

"al:,l intèrnational transportation of persons, 
baggage or goods performed by aircraft for 
hire. " J 

"International transporta'tion" shall mean any // 
transportation in which • . • the place of 
departure and the place of de$tination. . • / 
are situated either within the territories of- / 
two High Cçmtracting Parties or within the . / 
territory of a single High Contracting Party, 
if there is an agreed stopping place withiil al 
territory ,subject to the sovereignty, mandate 
or authority even though that power i5 not a . 
,party to this convention ... 83 / 

The~e exact provisions are unlikely to app1y to 

a "space plane" involved in an international 

incident or acc~dent. Whether the provisions of the 

Liability Convention- would be applicable would 

depend on ,wnether the craft is defined as being an 

aireraft or a spacecraft. Would this definition be 
• 1 

based on the obj ect' s function, as suggested by sorne,' 

authorities?84 
1 

,. , 

. The Liability Convention' defines "space object'" 

but in a cirèular' fas'hion: " • parts of a space 
.. ---

obj ect as well as its launch vehicle and parts 

thereof." 85 One shortcoming of this definition is 

.. 
1 

,f 

/ 
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tpat nothlng ls really def ined. It does not tak~ 

into account "hybriQ" objects such as the space 

plane or -the shuttle which are both aircraft and 

spacecraft, 
• 

depending op whether the y are 

funcfioning , as gne or the other; their~ func~i'on' 

depends in pa'rt on their altitude or location in 

"s'pace. Il 

A functional approach has been sugg~st~, 
whereby "the rul.es o and norrns of aer~'nautical law •• 

• 1 
1 

• and - of . aerospace law • • ; [wjbUld ,1 be 

according to functional criteria, i.e. the 

applied 

type of 

activi ty being carried out. "86 This approach might 

of[fer a partial solution, if the type o~ activi ty 

could be further ciarified, and thus provide a . 
~workable (and workincf definition) of "space object." 

One comm~ntator would include 'as actionable the 

ëarnag~s caused by direct broapcast and rernote 

sensing satellites '- based on their "function", but 

these concepts of "functionality" and resultant 
• 

liability '"Beern sornew~at extrerne. Certainl~it would 

be difficult to establish a causal 

be~ween the satellites' function and 

'caùsed. 87 

\ 
. \ 

connection 
#. 

the oarnage 
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CONCLUSION 

"Even though the eq~atorial countries h'ave been 

clamoring . for a definition o~ "outer:. space" in 
1\ • , 

relation to the geostationary orbit only, their 

request for cla~ification of what is meant by "outer 

space" is increasingly valid, at least insofar as 

other activities and objects in space âre 

contemplated. 
. 

None of the exist,ing _ treaties the Outer 
. 

Space Tréaty, the Liability Convention, the Chicago 

Con~ention, or the Warsaw System -- provides grounds 

for a satisfactory resoltftion to or defini tion of 
, 

the question of wliat consti tutes an "air" obj ect, a, 

" IIspace opject" or a hybrid 9f the t\iOi or of what is 

"air space" as distinct from "outer space." 

With the advances of space technology,' and 

resul tant expansi.on of spa~e exploration as ,well as 

the new types of obj ects (space planes, statioris, 

'" satelli,tes) perhaps i t is time to define "outer 
, , 

to revise the 1972 
, 

space", . as well as ç Liability 

'" Convention (incorporating prc;>visions "$imilar to 

,those of the, Warsaw System) which will take into 
t ' 

consideration te~hnological innovations like the 

space station, and space plane •. , , 

" . 

, ,. 
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Ultimately" the space powers stand to benefit 

from' a' determination of "air" 'and "outer" space, 
• 

sinee this deJ.imitation, together with a new or 

rev"ised - Liability Convention, will clarify and set 

limits to their liability in a manner not possible 
~ 

under the terms of existing spaee treaties or air f 

laws. Teehnological adv~nees in sp~ce require that 

international law keep' pace wi th this evolution. 

'Alas, the law -- whether, domestic or international 
- .. . 

-- is usually "b~hind the times," and in respect to 

outer space and telecommunieations activiti~s, this 

is particularly evident. International conventions 

,and practi<::es do evolve, and change through time as 

the aetivities of the International 
_i '" 

Telecommunication Union sh9W us. Sorne of the issues~ 

rela teÇl to the ITU, outer Lspace, and the use of the-, 
, 

geostationary orbit and fre.queney spectrum will be 

addressecih-ne\::t. 

• , 
, 

\ ' 

J 
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36 Brazil's support Ls conspicuously absent. One 
of the original signatories of the ~ogota 
Decla~ation, Brazil is now a "space" power, having 
launched i ts own satellite in 1985. At WARC",: ORB 
')85, ·Brazi:l did not -al1y· itself with either the 
"equatorial countries", or wi th- tHe • "Andean 
Countries. " Likewise, i t was. not among the 
equatoria1 states that presented the Working Paper 
on Draft Principles to the COPUOS Legal Sub
Committee in 1987. 

37 J UNEP/GC/INFORMATION/l1/Rev.l, Nairobi, May 
1985. This Register shows the dates of entry into 
force of treaties, but it does not show if a Treaty 

~~-has been denounced sinee. its ratification. 

38 'UN COPUOS' A/AC.I05/385, 16 April 1987, pp. 43-
55. ' (Included are the Draft Princip1es Governing 
the GSO of s~vera1 de1egations including Colombia, 
Ecuador, Indonesia and Kenya). Other countries are 
net prec1uded from presenting their positions, as 
may be seen by their Drafts included in this 
document. _ 

J " 

39 Ibid; p. 45, whieh makes reference to working 
paper A/AC.l~5/C.2/L.147 of 29 March 1984). 

40 Circular No. 1679, IFRB, Special 
(Annex) No. AR/11/A/108 dated July 1985, 
AR/ll/A/209, p.3; No. AR/1l/A/2l0, p.3~ 
Puplic~tion of' Information in regard ~o a 
Satell~te Network). ' 
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p.3; No. 
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Customary interhationa1 law holds that,th~ high 
are not subj ect to Any 'Country' s sovereignty. 
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(footnote continued from previous page)' 
(See the t 985 United Nations Conf:ereilee on ~e 'Law 
ofthe Sea, which ca11s. the high seas the "éo.mmon 
heritage of mankind." [This law cfr treaty ~s not yet 
in force]. 

42 COPUOS, A/~.10S/385, p.45. 

43 ~ Chapter 2, note 12. 

44 See Chapter 4" supra, Chàpter 2 1 of 
Articles of Incorporation. 

,45 Ibid., Chapter II,, Art. 1-6. 

46 Ibid., Chap,ter III. 

47 0
• ,} See Chapter 31 supra, note .4p. 

~ -, 
\~,t, 

, . '" 48 Buitrago, supra, note 10, 'jat p. 619, quoting 
the February 1977 "Declaracion de 'Puturnayo" , 
agreern,ent. 'between Co1ombia and Ecuador. [Englisl;1 
t~anslation by S. OspinaJ. 

49 An article in El 'Tiernpo, Bogota, Co1ornbia, 
November 14, 1 987, p. 8A, reported tha t the ASETA 
countries wou1d be deciding the fa te 0t project 
CONDOR within the next few days, to wpich Co1ornbia 
was 1ike1y to give it affirmative vote. The article 
gives each c.ountry's irivestment in the U.S. $209 
million project as fo11ows: 

Colornbia, Peru, Venezuela - 28% each; 
Ecuador and Bo1ivia - 8% each. 
According to this article, by tne year 2000 r 

the traf fic [not investme,nt share or return 
t'herefrorn] will be: ' 

Co1ombia 29.01% 
Peru 27'.01% 
Vene'zue1a 2'6.60% 
Bolivia 9.50% 
(Presumab1y Ecuador' s traffic wou1d amount to 

Jie remaining 7.88%). 

J'~O' ~prearnb1e, Liability Convention, United Nations 
Treaties on Outer Space, United Natidhs, (1984), 
supra, note 3, pp. 13-22. 

,!? 5'1 
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Ibid., 'Art. l (d) • 
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S2 Ibid. , Art. II. 

53 Ibid. , Art. III. 

S4 Outer Space Treaty, Art. VI. 

SS " Ibid., fOrt. VII. 

56 i'bid. , Art. VI. 

S7 Ibid., Art. VI. 
, , 

58 Liability Convention, Art.· II. 

59 See S. Ospina, Outer space: "Co'Vmbn Heritage" 
or "Common Junkyard" of Mankind? Colloquium of the 
International Institute of Space Law, Brlghton, 
England,' 1987, wherein thi.s question is raised in 
regard to responsibili ty for environmental . damage. 
caused on' the Eartlj ànd high seas by space 
activities. ' 

60 

61 

Liability Convention, Art. VII. 

Ibid.; Art. I(c)(i)',(ii). 

62 Ibid., Art VI(2). See Space Activities and 
Emerging International Law, N.M. Matte" Editor. 
Centre ,for Research of Air and Spaee Law, MeGill 

'University, Montreal,' Canada, (1984), pp. 97-99, ât 
99. . 

The Outer Spaee Tteaty and the , Liability. 
Convention are not entirely applicable to commercial 
Iaunches by private parties. Hence, in 1984, the Os 
tongress passed a' la~, the Co~mercial Space Launch 
Act. However, the private parties wishing to 
provide launch services have run into severai 
stum};>ling blocks, one of the maj or ones bei.ng ~e 
Iiability to which ~hey (and their clients) wouldb~ 
exposed. In 1987, Congress drafted the "Commercial 
Space Launch Act Amendment" (House Resolution 3765).. 
One purpose of the amendment is to establish limits 
on third party liability, and to require 'the 
commercial ~unching par:t.~ (the licensee) to' obtain 
insurance ah'd demonstrate. that it i5 financially 
able to compensate claimants. The licensee would 
not be required to obtain insurance in excess of us 
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'(footnote continued ~~om~previous ppge) 
,$100 million. This proposed ceiling would apply to 
non-economic damages (i. e., "emotional distress", a .. 
common law concept). 'Becav.se tHe stakes invol ved 
are so large, it is, unlikely that this bill will 
become law in the hear future. However, i ts mere 
drafting is a recognition of'the fact that liability~ 
i~sues relating to 0 er space (and its 
commercialization) must be ealt with and that their 

(
solution will be differ t when private, non
governmental entities are in olved. 

63 World Treaties in 
ABC-Clio Publishers, 
(1983). 

Force'. Peter 
Banta Barbara, 

64 Liability~onvention, Art. VI(i). 

65 Ibid; Art. VIII, IX. 

1 

Rohn, Ed. 
Califorilia 

! 

66 The, Canadian-USSR dispute -over "Cosm<;>s 954" 
took several years' to resolve; the incident has been 
commented upon by several authors. - See, Space 
Activities., supra, note 62, p. 101. --

67 See Chapter ,2, supra '. on LACAC, notes 21, 32. 

68 Warsaw Convention, Article 22; Montreal 
Additional Protocol to t~arsaw System, Article 22 
amendment. IATA Legal Dept., 1981. ~ ~ 

69 Ibid., Article 29 •. 

70 Ibid., Article 28. 

71 See supra, note 28, p. 101. Apparently the 
Canadians were unable to recover the full amount of 
their claimed damages. 

72 Outer Space Treaty, Article VII. 

73 Corroon and Black INSPACE, Washington, D. Cf. , 
provided the author with·this information. 

74 Liability Convention, Article Vell • 

. -75 ,Ibid., Art. IV(2). 
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76 Ibid; Art. 1 (c)(t)(ii). 
by Corroon and Black INSPÂCE • 

Information supplied 

77 N. M. Matte, Space Policy and Programmes Today 
and Tomorrow. Toronto, The Carswell Qpmpany Limited 
(1980), p.41. "-

78 UNEP Register, supra, note 7. 

79 Outer Space Treaty, Article III. 'Q 

80 See supra, notes 62, '66. . f' 
81 Convention on International Ci '1 

~ (Chica90 Convention) Articles l, 2. 
Aviation, 

9 
'82 Warsaw System (Convention and Protoco1s), IA~Ai 
1981 J supra, note 68. , , 

, 83 . Warfiiaw Convevtion, Article 1 (1) , ( 2) • ' ( 

84 See N.M. Matte Aerospace Law: Telecom 
mun~cations Satellites. Butterworths Canada ,(1982) 
pp. 10-12. ( 

85 Liabil~tY· Convent'ion, Art. 1. 
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supra" note 74. 
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CBAPTER SEVEN 

THE INTERNATIONAL TELECOMMUNICATION UNION 
AN-D PROJECT CONOOR 

The International Telecommunication Union (ITU 

hereinafter) is t;;Qn'e of the oldest international 

agencies. It became the ITU in 1932 as a result of 
. 
the merger of the International:Telegraph Union and 

-"\ 
the :r:nternational Ra_diotelegraph UniQ~, _ which 'were-

established in the pinete~nth century~l The ITU.is 

the specialized agency of the United Nations . , 
responsible for aIl aspects of tel~communications 

regulation' (:except for the content). lt has gefined 

telecommunication as 

"Any transmission, emission or reception of 
signs, signaIs, wri ting, images and sounds
or intelligence of any' nature by wire, 
radio, optical or other" electromagnetic 
systems. u2 , 

The purposes of the ITU are, inter alia, 

"... to maintain international cooperation 
for the improvement and rational use of 
telecommunications of aIl kinds; •• to 
offer technical assistance to developing 
coùntries; ••• to promote the development 
andmost efficient use • • • and usefulness 
of telecommunications services; to 
harmonize the actions of nations in the 
attainment of those ends •. tt3 

To accomplish its mandate, the ITU allocates 

• the radio frequency spectrum and registration of 

~ 

( 

f 
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radio freqtiency assignments, to avoid harmful 

interference between radio stations of different 
~ \ 

countries, as weIl as to improve the use made 'of 

the radio frequency spectrum. 4 The-~TU also makes 

resolutions, formulates recommendations and 
" 

opinions, and establishes regulations in regard to 

telecommunication matters. 5 

The ITU cons ists of pe3ent organs and of 

periodic conferences. Among th permanent organs 

are the International Frequenc eg~stration Board' 
1 

(IFRB), the Internatîonal Radio Consultative 

committee (CCIR) and .t-he International \Telegraph 

and Telephone Consultative Committee (CCITT). They 

. / i 1ss~e technical recommenàat ons and, where 

appropriate, undertake technical~economic-studies.6 

The IFRB effects the recordi~i, 9nd regis:ra

tion of frequency assignments, ~ weIl as an 

orderly recording ,of the positions assigned by 

countries to geostetionary satellites. 7 

It advises ITU members reg~rding the operation 

of radio channels, with a( view to avoiding their 

ha~fUl inter~ence. and 

"with a view to the equitable, 0 

effective and economic,Ü use of the 
geostationary satellite' orbit, taking 

1 

1· 
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-
into account the needs of Members requi}'ing 
assistance, the specifie needs of dev~loping 
countries, aS well as the special geogr8phic 
situation of particular countries; •••• " 1 

Any satellite system that· is contemplated. is 
l _ 

"notified" to' the IFRB, 9 which will then assist in 

the coo~dination of the radio frequenciej and orbital 

location that it will utilize, to avoid harmful 

interference with existing or other future planneCi 

systems. 

In additi~n to regulating- telecommunicat1ons

through its permanent organs,-- - the ITU holds ... - . 
conferenpes wherein r~gulat~ons, recommendations "nd . 
the ITU Convention are adopted. The pienipotentiary 

Conferences are the "supreme organ" of the ITU;10 

they determine policies for fulfillin9 the ITU' s 

purposes and also revise the ITU Convention when 

necessary. , 1 -

The administrative radio 'conferences are of two 

kinds: the world (WARC) and regional ones' (RARe), 

wherein specifie telecommunication rnatters will be 

considered. , The decision~1 resolutions and 

recomrnendations, of the WARCs and RARCs must be in 

conformity·with the lTU's convention.'2 

The vast majority of the ITU' s 

technical nature, whether th,e work i5 

j-
!work -is of a 
1 

'carried out by 

.> 



, . 

-7.4-

the COhsultative Committees " or the Adm~nistrati ve 

Conferences. In the past twen~y-five years many of 
, 

the tasks of the lTU have included the provision of 

technical assistance to developing countries with the 

resul t that _ sorne admini~tra.tions claim the' ITU has 

béèn "politicized" because its newer members are 

quite. vocal in this forum, stating thei~ need ~- or 

at least desire -- to more egui table access to the 

means of telecommunications, particularly satellite 

communications. 13 

In . cQnsidering the is_sues brought up at the 
~ . e 

WARCs 'sinc~ 1971, the question of the geostationary 

orbi t location and use of. radio freguencies must be 

seen together. Satellites are uS,eful only in so far 

as the radio frequencies on which they operate.do not 

interfere with other frequencies. The as~ignment of 

+adio frequencies and of orbital slots are closely 

interrelated'and they "must be considered equally and 

simultaneously for the purpose of technical criteria 

as weIl as of regulatio~ of aIl space radio communi

cation services.,,14 

Only the Administrative *Radio Conferences 

concerned with fixed and/or 'broadcast satellite 
, 1 

_-- services will be discussed here. 

\ 
J-

"" 

. . 
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A) The First "Space WARCS" 

The first World Administrative Radio Conference 

tWARC) related to space communications was he,ld in 

~eva in 196315 -- just a few months after the first 

~ransatlantic television prog'~am was broadcast via , . 
satellite" and after the UNGA Resolution 1721 spoke of 

worldwide space communications. In 1971, a WARC for 
, ' , 

Space Tele~ommunicatio~s wa~ con~ened, fOllowtd by a 

Plenipote~tiary Conference in Spain, in 19~9 
" 

which the International Telecommunication Convention 
. 

(ITe) of 1947 was revised and amended. A WAR'C on 

Broadcast 'satellites (~ARC~BS) was held ~77, 
followed by a general WARC in 1979. The last two set 

the stage' for two subse~uent conferences: the 

-·Regional Administrative' Radio Conference on Broadcast 

" Satellites ("RARC-BS" for Region 2),16 0 held in ~;Jg83. 
As a result of the 1979 WARC, th,e first sessfon ç:lf 
, ' 

"WARC-ORB" was convened 'in 1985. 17 The major changes 

brought abouttPy these conferences will be discussed 
... 

later. 

It should be recalled that by the early 1970s, 

communications were being provided to the world via 
~ 

INTELSAT satellites,18 ,and the USA 'had already begun 

,to advocate its dbmestic "open skies" policYi 19 Le.,' 
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utilizing satellites to provide dome~ic 
tJ 

broadcasting 
... 1 ; 

-services. 'The united states also held the l'ead in 

the 
.., , 

development of satellites and their related 

~ '- technology. "It was also ,the maj or shareholder in 
J \ 

INTELSAT, througb its signatory, COMSAT.20 
ft 

Once the INTELSAT Agreements became.permanent or 
, 

final treaties in 1973 many. of the developing 
\! 

countries wanted to ·ensure that they would continue , , 

. (if not begi~f 'to benefi t from the global communica-

tions n'etwork and from the promises held, by satel,lite' ,.. 

communications. Hence, at thé Plenipotentiary 
~ 

conference held in 1973 at Malaga-Torremolinos .," 

(Spain), the following,. ~rticle was included in the 

ITU's Convention: 

Ratio~al Use of 
Spectrum and of 
Satellite Orbite 

Radio. Frequency D 

the Ge~st~tionary 

1) Members shall endeavour to limit 
the number ot' frequencies and the 
spectrum spa ce used to the minimum 
essential to provide in a 
satisfact()ry manner the necessary 
services. To that end they shall 

- endeavor to apply the latest 
technical advances as soon as 
possible. 

2) In using frequency bands for space 
radio services Members shall bea~ 
in mind that radio frequencies and 
the geostationary satellite orbit 
are limited natural resources, 
that they must be used efficiently 
and economically so that countries 

'. 
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'" or groups of countries may have 
equitable access to both in 
conformity with the provisions of 
the2 Radio Regulations according to 
their needs and the technical 
facilities at their disposaI. 
tEmphasis adde ]."21 

~ 

of the 1971 WARe, which stated that the GSC;> was 

"limited natural resource," tha't shoula 1:>e ~~erl'mo 
efficiently. 

Furthermore, .in 1971 it had been () res'olved that 
, 

gistration [with ~he IFRB] sh?uld not provide any 

priority; rather the registrants were to 

aLl "practicable .measures" to het'p other 

countrie~ exploit space systems. Thus were sown the 

seeds for "equitable access" -- in contrast tél "first 

come-first served" (with'the presumption of permanent 

rights) -- to the geostationary satellite orbit . and 

'radio frequencies. 22 1 

By 1973, in "" addition to the existfng INTELSAT 

.sat~llites, p+ans were being made for domestic 

satellite systems by India, Indonesia, and Canada. 

Regional systems also in consideration included the 

educational television by s"atellite for Latin 
\ 

America. 23 All these potential sat~llite operators, 

wanted to insure their. accessibility to the limited 

natural resources of the GSO. 
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,By the 1970s~ aside from techno~oqical . ..advances 
/ 

in communications 'by satellite, many - new countries 
l , 

had become members of the- ITU. ,They joined vo6.c;es in 

calling f.or more ~qui table aècess to the GSO, at the' 

sa1.ll~ time attempting to al ter the "first cclme-first~ 
'\ 

served" ~ethod of allocating orbital slots and 

frequency bands, a practice that had been questioned 

in 1971. 24 

~) The 12:17 Broadcast: Satèllite WARC 
o _ 

. .. 

In 197·7, a major change took place, when the 

_~ARC-BS25 was ca~l~d for the specifie pu,:"pose of 

pla~ming for a broadcast satellite service and for 
f 

. designating freÇ{,llQncy assignments for this service 
\ oF • _~ J 

for aIl three ITU Regions. The new' b~oad&:st·",\ 

satellite service had beem defined at the 197.1 WARe, 

when i'ta, was also resolved 

established as part of a 

Orbital slots and frequency 
1 

that \ this service be 

comprehensive ~la~ 26 
&~ 

channels for Regions 1 

and 3 were 'adopted but Region 2 presented more 

hfficulties. A final - plan for this Region \(a,B 

worked out at t~ Reg~onaL Atlministrati ve Radio 

Conferençe of 1983, and incorpora~d into th~ 1985 

WARC.27 

"0 

1 

r 
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'" The 1977 WARC tpok the decision to preassign 
, 

~rbital positions for bi:'oadcasting , , satellite 

services f but not' for other geostationary services,' 

such los the fixed sàtellite services (FSS). This 

decisibn signé!lled the beginning of the ITU' s 

fulfilling its mandate of coordinating the efficient 

allocation of orbital positioI'\S, and of a more 

equi table sharing (if not access to) the limi.ted 

resour,:ces of the GSO. In -u~dertaking this 
, 

pr~eassi'9nment, the ITU stated' that "existing or 

previously planned broadcasting satellite systems , 
11> w1.1I not be necessarily taken into account in the 

fi!stablishment· of a detailed plan for broadcasting 

satelli te service in the 1~. 7-12.2 GHz band ...... ~8 

The ireassig?ment -- even ~hOUg~ qualified and 

limited to BSS _h_ wa~. a t m~jor step in the direc:tion 

toward more equi table sharing .. of the outer spa~e 

resources. It' was clearly à rnove away fro~ .5 

posteriori ·assignments of freque,ncies and,. slots 

~hich favpr the industrialized couptries, the' 

initiators of comrnunications)bY satel·lite. 

The ITU's a priori process of assignment grants 

every country fùture rights 0 to use specifie 

, frequencies assclciated with specifie orbital 

positions, whereas the a. posteriori process grants 

1 
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nations with satellites already in orqit the right.to 

require that any subsequent satellite system 

coordinate . with them to avo~d ,any harmful inter

ference. This is viewed as an unfair practice by the 

developing countries (LDCs) as it is a more costly 

way of establishing any satellite communications 

s~stem. The developed countries maintain that the A 

priori process is wasteful of the orbit spectrum 
1 

resources in that it reserves orbital slots for 

countries that may never be 'able to use them. They 

naturally pr,eter the a posteriori process, as i t 

ensures their continued use of the orbit spectrum on 

a first-come, first-served basis. As the ITU 

Convention regarding the first-come, first-serve~ 

principle has not been totally repudiated, it remains, 

to be seen how the more receflt mandate <1:0 guarantee 

in _ ,practice- the equi table access to the orbi t 

spectrum will be implemented. 29 
~ 

1) Broadcast Satellite Service in Region ~ 

The 1977 WARC plan was adopted for the BSS 

services ,in Regions l 
"" 

adoption for ~egion 

postponed. 
0 

However, 
(' 

segment of the GSO 

2 

it 

to 
• 

Americas 

agreed to 

but its 

was J 
asslg~ ai 

BSS. The 

1 

- ,~ 
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postponement May have been due to the position 

adopted by states in the Bogota 

Declaration 0 claiming sO~9n rights 

over s'egments The developed countries \ 

in ·Region 2 (the in parti.~lar) were also 

opposed to' the -preas slots for 
l 

only ty -- BSS. maintained 

that preassignment p them them 

for other, lo~ed act~vities:31 
T~us , both the industrialized and the LDes .. 

questioned in 1977 whether preassignmeqt of orbital 

positions .. service would lead to the one 

efficient 
. 
use of the limi ted GSO resources, 

particularly in 'regard to"the use of the frequency 

bands by different services (FSS and others). 
() 

The difemma was ,"solved" in 1 979, when the 1977 
.. 

proposaI to segment the orbital arc was replaced by 

regù,lations to double the bandwidth available to 

Region 2, and to allow both FSS and BSS, in the 

wllole geostationary orb~tal arc, in Region 2 to be 

used by b~th types of satellites. 32_ Eventually the 

Region 2 plan was worked out, accepted and 

incorporated into the. 1985 WARC Resolutions. This 

brought aIl the broadcast satellite ,services for the 

,three'Regions into confdrmity with one another. 33 , 
1 

. '. 
) 
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resolutio~ even though they 

all three Regions, are limitec;i 

" 

are 

in 

scope. They apply only to certain frequency bands 

(11.7-12.75 GHz) utiliz~ by broadcasting satellite 

services~ 34 H«?wever, ftor, Region l2 , the BSS plan 

applies only to 12.2-12.7 GHz frequencies. ~he 

ot~ .. ,frequ,ency bands are 

'mobile satellite systems) .35 

fixed and 

The plan is not quite as rigid as it rnay seern at 

first. 

In this respect, the ~ised 
give the plan sorne flexibility: 

Radio Re9Ul;;ions 

"In Region 2, in the 11.7-12.2 GHz, 
transponders on space st~tions i"n the 
fixed satellite service rnay be used 
additionally for transmisstpns in the 
broadcasting satellite service, 
provided that [the transmissions do 
not exceed certain technical criteria] 
••• With res,pect to the space, 
services,' this band shall 'be used 

• principallY for the fixed-satellite" 
service ... 3'6 [Emphasis added]. 

Another very pertinent modification to the 

, Radio Regulations sets forth certain limitations: 

The use of the bands 11.7-12.2 GHz by 
the fixed-satellite service in Region # 

2 and 11.7-12.7 by the broadcasting
satellite service in Region 2 ~ 

. mi ted to nat' 0 al a su - e . 
systems. The use of the band 11.7-
12.2 GHz by the fl ed-sate1l~te 
serviée in Region 2 is subject to 
p~evious agreements etween the 

, , 

, '\ 

f 
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administrations concerned, and those wanting 
services, operating or planned ••• which may 
be affected ••• For the use of the band 
12.2.-12.7 GHz by the [BSS) in Regio~ 2, see 
Article 15.37 [Emphasis added.] 

-
Article 15 spe~ks of Coordination, Notifiçation and 

? recor,ding of Fr,eguency Assignments, and states in 

pertinent" part: 

"The provisions and associated Plans for the 
[BSS) in the frequency bands... 12.2-12.7 
(in Region 2 )'~" ;' •• ; shall apply to the 
assignments and _use of frequencies. by 
sta tions- -of the [BSS ) in thëse bands. and· to 
the stations of other services to wl\ich 
"these bands' are allocated so far as their· 
relationshi~8 to the [BSS] in these bands is , 
cbncerned. " 

In essence the BSS preassig~ment plan for , 

Region 2 benefits,those countries that already have 

broadcasting satellite servdces, and those that 

utilize the allocated higher frequency bands; 

namely, the develpped countries ~n, North America. 

The BSS 'services are best suited for television 

broadcasting, . Le.', one way transrnissiO!ls; they are 

less versatile than fixed satellite services, which 

can provide bi- ,or multidirectional flow of signals 

"among earth stations. 39 
~ 

C) FSS or BSS: 'l"echnical COnsiderations 

Administrations currently utilizing the .lower 

(4-6 GHz) frequency bands, but contemplating the 

'" . 

1 

'1 

l ' 
1 
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- utilization of the higher bands (11/12-14 GHz) may 

face problems of coordination with the other 

existing systems operating in the higher 

frequencies. 

If only FSS is contemplated in, both the lower 

(4-6 GHz) and higher (11.7-12.75 GHz) bands" there 
c:::::::' ' 

,1s no breach of the ITU Radio Regulations, since FSS 

is authorized in those bands. While the ITU-RR do 

not,~uthorize broadcasting service in the 4-6 GHz,40 
'---~ 

they do allow BSS and FSS ,in the Ku Band. Even 

though FSS do not usually operate in the"BS service, 
" 

the reverse i 5 not true: broadcast' satellites 

opera te in the FSS as "broadcast distribution" 

(ost~nsibly to < communi ty reception centers), wi th 

both services sharing-feeder links. 41 

Thus, if the ASETA countries were to use the 
1 

~-6 GHz CC Band) to broadcast television, they could 

claim to be u~ing "broadcast ,distribution services," 

not broadcast satellite servi,çes [emphasis added]; 

thus the y would not violate the Radio Regulations. 

In order to use both the C and Ku Bands, 

however, they would have to purchase separate 

hardwa,re: earth stations capable ,of transmitting 

and receiving in 'the FSS (al,t-hough these ~re already 
4 

, 
, , 
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in place'), and in the BSS, since two feeder systems 

would be required. This mi~t prove more expensive 

than anticipated, and perhaps unnecessary, since the 
"(~ , 

'li $' 

BSS to.date has not proved very successful. 

As to the spaeecraft itself, it could be a 

','hybrid" satellite, with di~ferent transponders 

utilizing the C and Ku Band frequencies. This 

configuration would be in accordance with 
-

Modification 836 "incorporated info the revised Radio 

Regulations f~ Region 2. 42 Here again, the ASE['A 

countries would face an additional expense, sinee 

they would have to have separate antennas or feeds 

for the different frequeney bands. The added cost 

could be justified, perhaps, by having 4-6 GHz 

transmissions to rural areas (including the 

"broad~ast distribution" in this band), and using 

the higher frequencies for high density (1;lrban) 
4-

areas. 43 The additional costs and benefits would 

have to be analyzed in depth prior to implementing a , , 

"hybrid" system, sinee it will be considerably more 

expen~ive than a satellite utilizing only t'he C 

Band. The technology for the 4-6 GHz band oper,ations, 

ls cheaper, more reliable, and in most countries, 

already in pl~ce. (INTELSAT satellites prov~ding 

serv,ices to the Latln Arnerican eountries operate on 

" , 
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the lower frequency band, and these countries have 

the requisite earth stations and feeder systems.) 

, Thus, prior to designing, let alone launching a 

"hyhrid" satellite,' it would be essential to know how 

many transponders would be using the FSS service, and 

in which frequency bands. If some transp~nders were 

to he set aside Jor sUh-regional 'broadcasting (which 

is permissible under Mod. '839), the~r number, as well 

as their coverage ("footprint") should he dètermined 

prior to launching the satellite. 

On the ,other hand, if hroadcasting is intended 

on1y for natipna1 re~eption, perhaps spot peams would 

l)e a better alterna>tive. This way, unintended 
, 

broadcasts to .neighboring countries would be kept at 

a minimum. In this regard, the ITU-Ratlio Regulations . ' 

caution that ~ 

"In devising ~characteristics of a 
space station 1n the hroadcasting 
satellite service, a1l technical means 
available shall be used to, reduce to 
the maximum extent' practicahle, the 
radiation over the territory of other 
countries unless an agreement has heen 
previously reached with such coun
tries. 44 

-
The radiation· or "footprint" of a satellite may , . ~ 

he changed once the satellite is in orbit: 1 both the 

s,hape of the spot beam and. where - -it falls can be 

1 
1 

'-,~ 

, () . 
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modified if the satellite has on~board switching • 

eèjuipment. ... 

While changing the footprint is relatively' 

simple, changing the frequencies once the satellite 
J , 

is 1aunched is more difficu1t and expensive. The 

spacecraft wou1d have to be equipped' wi th hardware 

for two sets of frequencies, thus ma~ing it) heavier 

as well as more expensi ve, and not an attractive 

alternative. 45 

In addi t~on to higher costs assoeiated wi th 

opèrating in the, higher frequency bands (11-12/14 

GHz), or in having a "hybrid" spacecraft, there are 

other factors which make the use of the Ku Band 1ess 

attractive. Among these are other technical factors 

re1ating to the qua1ity of the signal, which tends to 

deteriorate under certain conditions, such as rain 

(i.e., its "rain attenuation").' In this respect, the .. 

ITU .s taken note. 
.'.~ , 

". .• of the fact' that the. developing 
countrfes, particu1ar1y those in 
tropical areas, require adequate 
knowledge Qf radio wave propagation in 
their territories "[which they 

~ . themse1ves need to study], "... this 
being the best means of enabling them 
to acquire telecommunication tech
niques and to plan their systems 
effective1y and in conformity with the 
special conditions in t~e tropical 

. areas •... Il 4 6 . 

1 
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The above are some technical aspects with 
r 

their concomitant econom.ic and in the case of TV' 

broadcasting" 'political implications -- which any 

country or group of countries planning to launch' a 

new satellite system should keep in mind. The'~NCOM 

countries can design their satellite sa that it will 

be in' accordance with the Revised Radio Regulatiory~: 

"'" they can usè FSS transponders for broadcast distribti~ 

tian, for either individual or community reception, 

do~estically as weIl as in the subregion. 47 (The 

latter assumes that the definition of a "subregion" 

envisioned in the 1985 WAR'C allotment plan encom

passes a group of countries like those of the Andean . 
Community.)48 

In regard to regional broadcasting of television 

(regardless of whether it is "broadcast distribution" 

using the'FSS 4-6 GHz, or the BSS 12.2-12.7 GHz), .the 
..J 

ANCOM countries will encounte'r other problèms 

'related to programming. These relate to the 

origination of the transmission (which country or 

countries); the avoidance of unnecessary spillover 

(Le., spot 'beam configuration), as well as issues 

related to its reception without prior consent or 

interference (technioal or 'political), and the 
, .. 

payment of copyright royalties. (The latter issues 

'~ 

.' 



f 

( 

( 

-7.19-

were addressed in a preceding chapter discussing the 

international cOPYfight conventions, 'and will not he 

analyzed again here). 

If after careful consideration of the henefits 

and drawbacks of utilizing the Ku Band, and/or of 

having a "hybrid" satellite, ASETA decides to utilize 

the hîgher fr--equencies, they will have to modify or 

amend the Advanced Publication made to the IFRB in 

1985. 49 At that time they notified three spacecraft, . 
aIl .of which would opèrate in the 4-6 GHz fixed 

satellite service. Hence, the coordination pro-

cedures undertaken by the IFR)3 would have to take 

into account the CONDOR system's utilization of these 

other frequencies, and its compliance with. the BSS 

plan for Region 2. The 'IFRB will also hav:e to 

consider CONDOR's complian~e with the allotment plan 

for the fixed satellite services. (This was the 
~ 

focus of WARC-ORB-85, and will be discussed infra.) 

, How weIl the BSS pre-assignment plan is working 

in the Americas is open to question. Because ,the ., , 

costs associated with operating a satellite in the Ku 

Band are quite high, the allocation of the 12.2-12.7 

GHz to ~roadcasting satellite services may indeed be 

a hollow victory for the countries in the sou.hern 

' . 

• 

, 
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• . part of Region 2. Other than USA satel1>ltes used for 

domestic communicatio}1s_, the majority-, if not aIl the 

satellites in Region 2 utilize the lower frequencles. 

In ~e case of the North American satellites, the 

pre-assignment of certâin frequency bands to the 8SS 

does not prevent them from utilizing the bands for 

other services. As was noted earlier, this is 

• aJlowed under the revised, Radio Regulations (Mod. 

836).50 

It should be recalled that one of( the purposes 
11\ 

of the 1977 WARC-BS was to establish a plan whereby 

the efficient use of the radio frequency spectrum 

would °be ensured, while also making access to ,these 

resources more equitabIe' to aIl countries. 

Since 1973 the deveI6ped countries have hotly 

contested the nèeâ for any kind of pIànning, while 

the developing countries have wanted to be assured of 

at lea~to equitable access to the buter space 

resources. ohe commentator noted (in a different 
. 

cont~xt) that when access to certain resources· is 

limi:ted to a few [countries] there is nÇ) incentive 
1 

for their efficient utilization. 51 

This situation was -- and is -- reflected in the 

utilization of theo GSO and the related frequency 

bands. He~ce, by 1979, as a result of a series of 

.. 
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factors (the 1977 'WARC":BSi the realization by many 

countries that the GSO is a limited natural resourpe, 
o 

as the Equatorial - countries pointed out; the 
. '1 

increased' developing countries' membership in the~ 

ITU) 1 the ITU's' general WARC ~ook on a different 

aspect, 'if not a different "flavor." 

\ ' .. 
0)\. The 1979-World Administration Radio Conference-

\ 

} The. WARC 1979 was convened for~ the purpose of 

\.. "rearranging" the Radio Regulations, and to revise 

. h f S2 the contents t ereo • In addition to adopting the 

revised Radio Regulations, WARC 1979 also passed 
, 

several important Resolutions.- Resolution No. 2 

concerned i tself with the "Equitable Use, by aIl 

countries, wi th equal rights, of the Geostationary 

1 (Satellite Orbit and of frequency bands for space 

radio communications ,services." It states, inter 

alia, 

... considering 

that aIl countries have equal rights in 
th~ Ise of both. the radio frequencies 
allocated to various space radio 
comrhunication services and the geostationary 
satellite otbit for these services; 
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taking into accoun~ , 

that the radio frequency spectrum and 
the geostationary satellité 'orbit are limited 0 

natural resources and should be most 
effectively ~nd economically usedi 

having, in. mind ~ 

thàt the use of the allocated t!',equency 
bands and fixed posi tions in'· the 
geostationary satellite brbi t by indi vidual 

r .. t , , Q; 

countries or groups of countries can start at, 
various dates depending on the requirements 
and readiness of technical facilities of 
countries; 

<l' 

resolves 

1 • that the registration with the IFRB of 
frequency assignments for space (radio 
communication services and their use should· 
not provide any permanent priori ty for any 
individual country or groups of countries and 
should not create an obstacle to the 
'establishment of space 0 systems . by other 
countries [emphasis added 1) ').0 

2. . that, accordingly, a country or .;i group 
of countries having registered with the IFRB 
frequencies", for their space radio 
communication . services sh~uld, take aIl 
practicable measures to realize the 
possibility of the use of new space systems 
by other countries or groups of. coutltries 
desiringi ••• 53 ~ 

.. 

• i 
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Thus, , at least in principle, it was resol.ved 

that use of the radio frequency spectrum did not give 

""'" ... any country permanent, rights or priority to those 

services. This resolution was a. vindication of 

developing éountries claims against the indus

trializ1d space'powers. The LDCs argued that the GSO 

was being saturated, and that a~signmetit of the radio 

frequencies resulted in their being quasi~perma~ent, 

contrary to the provisions' of the lTU' Co'nventions. '54 

The developed countries cot;lntered that "te~po

.rary" occupation of the GSO did not consti tute i ts 

"appropriation," ,as alleged. On the ,cèntrary, the 

space powers argued that pre":assignment vof the , 
orbital slots (as decided during the 1977 W,C-BS) , 

would const~tute an "appropriati6n" of th~se 
, 

resources, unl,ess the pre-assignm\mt were merely to 
\ 

reserve a safe n\"~rgin for a satellite currently ~n 
" , 

use or planned for the near future. 55 . ' 
since the ~re-assignment of radio fre~~ncies 

had been açcepted --. at least for the Broadcast 
" 0 

. satellite service -- it was natural to want to extend 
c 

planning to the fixed satellite service as well. The 
. ' .." 

FSS and part~cularly the 4 -6 GHz band, are, ,the most 
\ 

globally; l" this ,service is also more . . 

.... (1 

' . 

t 
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"versatile", than the broadcast satellite .service, as 

v,oice, video' and' data can be transmitted from point 
o • .. • 

to point, or to several points. 56 

Hence , Resolution No. 
II" 

3 of the WARC 1979 was 

adopted. It states in pertinent part: 

11. •• considering 

a) that the geostatiônary~satell-ite 
orbit and the radio frequency spectrum 
are l imi ted natural resources and are 
utilize~y space service;; 

b) ~hat there is a need for 
equitable access to, and efficient and 
economical use of, these resources by 
all: countries as provided for in 
Article 33 of the International 
Telecommunication Convention, (Malaga
Torremol.inos, 1973) and Resolution 2; 
.. ~ 
d) that theré are growing require-

... ments all over the world for orbital 
position and frequency assignments for 
tàe space services; . 

, 

e) ,that in the use, of the geo
stationary-satellite orbit for space 
services, attention should be given to 
the relevant technical aspects 
concerning. the 0 special geographical 
situation of 'particular countries; 

resolves ~t:; l 

'~ , 
1. that a world space administrativ~ 
radio conference shall be cpnvened no~ 
later than 1984 to guarantee in 
practice for aIl coui1tries equÏ'table 
acç~_e;ëLJ;.O _ :the geostationary-satelli te 
orbit and the frequency bands 
allocated to space services; •••. 

~ '. 

D • 

, _. 

, . 
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". 

2 that th±s conference shall be 
. . t . 57 held 1n wo seSS10ns; ...• 

The World spaëe Administrative Conference's 

first session was held in 1985, pursuant to the 1979 

Resolution. In addi tio,n to "guarantee [inq] in 

practice for aIl countries egui table aç:cess to the 
• 1-

qeostationary satellite orbit and the freguency bands 
~ . . 

allocated to s~a_ce' services," the 1985 W~C was to 

, .iestablis~) 'the principles l 'technical parameters and 
.s ~ 

'criteria for the p;t~nninq, includinq those for orbit 

and freguency bands identified, takinq into account 

the relevant technical a~pects concerning ~he special 

geographical situation of particular countries 

,,58 . . . . [Emphasis addedJ . 

By 1979, the developing countries had become 

much more numerous at the ITU, and certainly' more p. 

conscious of the benefits of space communications . 

. They no lonq~r. wanted a .gu~rantee in "principle"; 

they sought to guarantee in practice their equitable 

8ccess to the GSO. 

Similarly, the Equatbrial' countries' Declaration 

of 1976 had its effects: their "special geographic 

situation" was to be taken in account. , . Although 
;.) 

these countries were less successful in having the 

, Commi ttee on the Peaceful Uses of Ç>uter Space 

, ,,' 

l, 
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claims, over the years they ral/ied 

enough support from. other countries' to 'have the ITU 
1 1 

at least refer to their "special geographic situa-

tion. " 

Some members felt that the 1979 WARC resolution 
~ .~ 

applied. only to the countries on the, Equator, while 

others believed that this reference included polar 

and desert regions of the world as well because of 

tqeir ,pecial geographic and climatic cond~tions.59 
"\ 

, (The outcome of the 1979 resolutions will be 

examined further on, in the discussion of t'h~:~ 1985 
, 

WARC':'ORB. ) 

'After 1979, the international telecommunicat.tons 
4):" 

,scene had changed considerably, what witgt> more 

satellite systems in existence as well as ~ fn the 

planning. In addition, new technologïes -:-- optic 

fiber cables, lasers, were looming as com~etition to 

space - communications. The basic legally binding 

document of the ITU -- the Convention' -- had to be 

updated to refleèt these changes, social, political, 

and technological. Thus, a Plenipotentiary Con-

ference was convened' in 1982, to review the structure 

and function of the lTU , 
J ' 

its power to influence 

future telecommunication developments and opera

tions. 60 

, " 
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E) The 1982 International 
Telecommunication Convention 

The previous Plenipotentiary Conference had been 

held in 1973 at which time Article 33 of the 

Convention was adopted. It stated, in~er alia, that 

the radio frequencies and geostationary satellite 

orbit were limited natural resources, ta which 
o 

countries were to have "egui table access to 'both .•. 

in conformity with the provisions of the Radio 

Regulations according to their needs' and the 

:'technical facilities àt their disposal.,,61 [Emphasis 

added] .. 

In 1982, due te increased awareness of develop

ing countries to the need for international telecom~ .' 
',' f~~'LJ 

munications (and domestic one~) 'for their development:,'~ 
, \ , . 

the second part of Article· 33 was amended to read:;'· 

"2) ... sa that countries or groups '/ 
of countries may have egui table . 01 
access to both [the radio 
freguencies and the geostationary 
satellite orbit], taking into 
account the special needs of 
developing countries and the "~l,' 
special geegraphic situation of 
partioular countries." [Emphasis 1 

added).62 i 
l , 

The principal differences between thes/ ;r'~les 
i~ that in the 1973 version "eguitable aa' e s" made 

" 

clear reference to the Radio Re ulatio and the 

technical facilities at the less 
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developed countries (LOCs). In the 1982 amendment, 

the reference to the Radio Regulations has been 
(' 

deletéd, as weil as the reference to the "technical 

facilities at these countries' disposaI." Insteacl, 
~ 

"equitable accessit now 'must take into account the 

, special needs of the LDCs and the special geographic 

situation of particular countrles. [Emphasis added). 

This part of the 1979 WARC Resolution No. '3 has ;} 
, 

thus become legally binding on the countries that 

have ratified,the 1982 Convention which entere~ into 

force in January f984. 

At first glance i t seems that the Equatorial 

countries have more influence or power at the lTO 

than at the U. N. Commi ttee on the Peaceful Uses of , 

Outer Spa ce. At least thei'r demand for special 
'""" recognition due to their geographic location has 

become part ~ an international 'treaty, whereas the 

COPUOS Resolutions are just that' -- resolutions with ) 

little fQrce of law '(with sorne exceptions). 63 
,'t 

Sevèral factors may account for this 

difference: Voting at the ITU and at COPUOS are 

different. 'At the latter, decisions and resolutions 
, 

are 'adCDpted by consensus, while at the lTU each 

member country has one vot~ Secondly, COPUOS 

consists of only 55 members, wher~ the lTU has over 
">-

1 ' 
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160 members. Thus, while the "special qeographic 

situation" of sorne countries may r~fer more specifi-

ca1ly to the Equatorial countries, the ITU's . 
interpretation of the phrase is broader. In fact, it 

, , 

is given such an amp{e reading that the claims of a 

few Equatorial countries pale compared to states with •. 
q 

territory in arctic regions (Scandi,navia, the Soviet 

uniJl;i, Canada, A;Laska) 
\\: 

Africa" Centr,al Asia). 

or desertic areas '(Northern 
\ 

Hence the special geographic 
\1 

situation which ent~tles states te special donsidera,. 
tion may not necessarily apply only to the Equatorial 

countries, and thus their influence at the ITU may be 
. , 

lOess real than l.t may see~. 

Thirdly, while at the Uniteg Nati'iSns groups of 
p 

countries tend to align themselves accorQing to their 

po1itical proclivities (e.g., the G};OUP of 77, etc.)'" 

this type of grouping is less evident at the lTU. 

There, the countries will put forth and adopt 
-

resolutîons and recommendations based on their 

technical interests, and less so on their ppfitical 

bent.. Their technical needs ar~ based on technologi

cal factors; i.e~, real factor~. 

These difterences in cohesion or groupings were 

quite evident at.the 1985 WARC. Brazil, one of th~ 
original .supporters ,in principle of the Bogota 
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Declaration, but now' the owner and operator of lts 
" 

. own ,domestic sate11'ite system no' longer seems to - ' 

, 

endorse clalms to either sovereignty or to preferen-

tial right's r for the Equatorial states. Indones~a, IP 

a1so the owner of its own satel,lite and thus a member 

of the "space club'" stili supports these c1aims, at 

1east at COPUOS, but 1ess so at the ITU. 64 
_J 

, 
'Fourthly, there are many more developing 

countries which participate in the ITU than at 

COPUOS. Further, the _ ITU' s mandate ls clear -- to 

guarantee in practice for .âll countries equitable 

acceSB to the geostat:i.onary orbit and the f"quency 

bands allocated to space services. 65 Supporting the 
1 

Glaims to preferential rights over' parts of._ the GSO' 

would produce inequ±~ies, and would possibly deny 

sorne countries the equ'itable access to these 
t 

~esources. In this respect, the 1979 Resolution No. 

3 mandated the 1985 WARC to 

" establish the princ!ples, 
technical parameters and criteria for 
the' planning, iriçluding those for 
orbit and frequency assignments of the 
space services ... taking into account 
the relevant technical aspects 
concerning the special geographic 
situation of particular countries; 
... "66 [Emphasis added.] 

Clearly, it is the technical, not the 

consideration that is to be taken into 

~ 

"' 

political 

account. 

'-

\ 

• 1 

, 1 
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This is what the delega~s to WARC ORB '85 tried to 

ac.oomplish in developing the planning me.thods for the, 

~fixed,satellite service. G~ven the lTU's position as 

a f~ for primarily teohnical discussions, :Ï: t i5 v, 

not surprising that the Secretary General, 'on advioe 
1 

of the ITU's Legal Department, informed COPUOS that 

the lTU was not the appropriate forum, nor was - ~ t 

legally competent to do more t~an take notice of the 

claims of the Equatorial countries. 67 

F) The 1985 WARC ORB 

During ,the summer of 1985, the first session of 

the "World Administrative Radio Conference on the Use 

! of the Geostationary Satellite Orbit and, the Planning 

of Spa ce Services Utilizing It" (WARC-ORB) convened 

in Geneva. It followed from Resolution No. 3 of the 

1979 WARC which 

" invited the Administrative 
Council to take the necessary steps to 
convene a world space administrative 
radio conference with the essential 
objective to guarantee in practic~, 
for aIl countries, equ~table access to 
the geostationary satellite orbit and 
to the frequency bands allocated to 
the space services utilizing it ... " 

WARC-ORB's mission was to guarantee in practice 

equitable access to the'geostationary satellite orbit 

and the allocated frequency bands; this objective was 
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. 
to be accomplished by establishing planning prin-

ciples, technical parameters and criteria for 

'planning. 68 However, whatever planning principles , 

and methods were to be devised would apply only to 

certain fl;"equency bands utilized by or in t~e ,fixed 

satellite service (FSS).. The' ·planning method devised 

c:;iuring WARC-ORB had to take into' account the other 

services (broadcast satellite and mobile satellite) 

that share the same frequencies. . ~ 

The Planning Commi ttee adopted' a dual planning 

method which it was hoped would as suage both 

developed and developing countries. The forme~ ~ere 

chot convinced of the need for any _ kind of planning, 

since the status quo is to their benefit. The 

developing countries, however, have been increasingly 

,concerned by the saturation of the geostationary 

satellite orbit, i.e., the growing number of 

satellites "parked" in the GSO, and utilizinq the 

sarne frequency bands. The WARC-ORB represented, in 

sorne respects, the culmination of the developing 

éountries' determination to participate more fully in 

the benefits of space telecommunications, on an 

equitable if not equal basis. 

There are some similarities as well as differ-

enoes between the resul te of WARC-ORB '85 and the 
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-. , 

1977 ~ for- the~Braadcasting Satellite Services. 

Bath ~ARCs restricted themselves ta planning the 

utilizatian of particular frequency bands. T6e 1977 

WARC dealt with the planning af the BSS in the 11.7-

12.2 GHz for Regions 2 and 3; and ta the 11.7 -12. 5 

GHz in Region 1. (The 1983 RARC cancerned i tsedf 

with the planning af the )2.2-12.7 GHz for BSS, and 

for the associated feede~_~link~ in the 17.317.8 GHz 

frequency band in Regian 2.69 As was noted earlier, . 
the 11.7-12.2 GHz band may be used for FSS as well.in 

Region 2).70 

The 1985 WARC developed a dual planning method 

which, like the RARC Region 2 plan, is limited to 

national systems. However, although planning is 

limited to the 4/6 GHz, 11-12/14 GHz and, 20/30 GHz 
. 

bands used in the FSS, it is applicable worldwide --

it is not limited to any one of the three ITU 

Reg,ions. 

In order ta add sorne "flexibility" to the FSS 

allotment planning, it was decided in 1985 that 

'different planning methods for different regions, 

. frequency bands or orbital arcs may be possible. 
\ 

Like the 197 7 BSS plan, the 1985 planning method 

would ensure the efficient and economical use of the 

GSO and the allocated frequency bands as weIl as sorne 

71 flexibility in their use. 

\ 
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certain frequencies will be subject to "improved 

procedures" which will be developed in the course of 

multi-Iateral planning meetings. As stated in the 
, 

planning principles, the planning method should 

remain flexible to meet unforeseen ~uture require-
, 

ments and technological developments. 72 (In 1977, 

one objection raised to the BSS plan was that it was 

too rigid to accommodate future technological 
, 

developments and other activities) .73 

The WARC-ORB planning principles reiterated 
. . 

" the universally accepted 
principle that no administra·tion or 
groups of administrations is entitled 
to permanent priority in the use of 
particular freq~encies and GSO 
positions so as to foreclose their 
acce~s to other administrations.~74 

" 

This principle was first'enunciated at the 1~71 

WARC, again at the 1~73 Plenipotentiary Conference, 

and finally considered a- "universally accepted 

principle." In othe~ words, the old "first-come, 

first-served," a posteriori allocation procedures 

would have to cede to a priori planning. considering 

" that in the intervening years (1971-1985) few of the 

developing countries have actually becom'e "space 

powers,"\ they have demonstrated their' power of 

persuasion, or at least the ability to have sorne of 

their concerns met. 

'r 
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The WARC-ORB '85 principles also incorporate 

another on-going concern of the LDCs which is' now 
\ 

codified in the 1982 ITU Convention: the, planning '. 

method sheuld take into account the relevant 

technical aspects of the special geographic situation 

of particular countries. 

< How the dual planning method75 (allotments and 

Il improved procedures, Il depending on tne frequency 

bands) will actually opera te is open to question. 

This is s?pposed to be worked out during the Second 
'. J ,. ~-~'-~'I'" 

Session of WARC-ORB, in 1988, based ore the resul ts of 

the "inters'essional" activities of the ITU and member 

adm!nistrations. 

There are several constraints to the--- dual 

planning method. For onei the budget allocated to 

intersessional activities is very l1mited. 76 

Secondly, the frequency bands that come under the 

allotment plan are yet untried and unused "expansion 

bands," 'which were allocated to th~ FSS during' the 

1979 WARC. Further~o~e, each adrnini~tration has been 
• • 1-' , 

allotted 800 MHz in the expansion bands: 30 MHz in 

4-~ GHz band, and 500 MHz in the' 11/12-14 GHz 

band. 77 (The'other frequency'bands are subject te 

the yet-to-be-deterrnined "irnproved l?rocedures.") 

"-

1 

,1 
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The allotment plan is limited to °national 

systems providing domestic services, but adj acent 

admiQ.istrations may combipe part or aIl of their " 

allotment to provide regional services. 78 'Thua, 

while 800 MHz per. administration may not seern like 
o 

much (del;>,pite sorne industrialized countries claiming 

:t~ey would ,be wasted on most developing countries), 

it is still sufficient frequency spectrum to me et the 

demands of most countries. One difficul ty exists, 

however;. ,the expansion bands have not been utilized 
c, 

before, and the co st of doing so is unknown. Thus i 

up with 
.,. 

the developing countries may wei end 

sufficient frequencies which they wi 1 be unable ta-
1 

use because of the expense in doing o . ... 
1 

Thus, like with the BSS allocation of, fre-

quencies, in the 11/12 GHz, the, allotment of fre-

bands"~ - ~ 

quencies in the expansion end up being a 

hallow and expensive victory for ~ost of the 
'\ 

developing countries. 
-

In -'ttddi tion to allotting select radio frequen-

~es in the FSS expansion bands, the allotment plan~ 

. , 

ning method devised during the First Session of WARC-ORB 

". .. shall pe~it each administration 
to satisfy requirements for national 
services from at least one orbital 
position, within a predetermined' arc 

,,79 . . . . 

j 

t, 
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The size and position of the "precfet~rmined arc" 

was ta be studied, during the intersession. 80 The 
. , 

results of the studies and recommendations will not 

be known until 

here. However, 

1988, and thus cannot be analyzed 
\ 

allo:tting to each administration a 

position on the or~ital arc does have implications in , , 

. regard' tQ the Equatorial' countries' claims of , 

./ 

."preferential rights" over the GSO segments super-

j acent to their terri tories. Secondly, the "prior 
~ 

authorization" which these countries have included in . 

their Drâft Principles Governing thé GSO will 

yertainly ~ave to be reconsidered. 81 

It is entirely possibl.e that the lTU will allot 

one or more administratiqns an orbital position in 

the' $egment of the GSO to which the Equatorial 

countries cl~im "preferential rights." The "qrantee" 

ç:tdministration ~,,)may not necessarily be ,one of the 
"(~ 

, . "equator;ials." For example, the lTU may decide that 
.. 

Canada, -:he USA, ')or one of the Caribbean countries 

should be allotted an orbital position in the segment 

of a Latin American "Equatorial State. ft From a 
, 

technical viewpoint, this might be the orbital 

position which will make the most~ efficient and 

economic use. of the GSO. ~ill the' subjacent 1/ 

.-

.', ---~~~-----
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"Equator'iaÜ state" then require the Il grantee Il , .. 
Cldminle;tration to, s,eek authorization prior te placinq 

a sàtellite in "its" allQ.tted orbital ère? 

The Eq~~t.Q!'tal State could deny the "grantee" 

admInistratIon that right. Obvieusly, where two such 

conflicting deterrnifatio~s would be made, the lTU's 

decision would ta~e preceg~ce over '" that of the 

Equatorial state. If the Equatorial state granted 

its authorization, t:pe néed to h~ve it woulp be 

superfluous, since the grantee' administration wov.ld 

be -following the ITU's mandate anyway. In either 

case, the "prior authorization" r~quirement Qn the 

part of the "Equatorials" would be meaningless. 

J" Furthermore, such "prior authorization" 

• be an infrirtgement on the ITU' s jur~sdiction. 

would 

The 

ITU's decision wou1d be based on technica1 considera-

tions only -- and in accordance with its mandate: 

"to maintain and extend international 
'cooperation between aIl [ITU rnembers] 
for the improvement and rational use 
of telecommunications of aIl kind's •.... ,,82 

The Equatorial state'Et. decision, on ·the other 

hand, would be based on political grounds, with few, 
" ' if any technical facts to support it. 

I~. any event, ITU's predetermination of orbital 

positions (onc,e these are decided upon) will take 
r 

., ';, 

\ 
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: 
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1 

precedence over any other clai}U ot right to pre

authol'izè the use of these orbi t~l arcs. otherwi •• , 
! 

the ~hole planning method of to,e lTU would be an 

exe~cise in futility, as well as a contradict~on of 
/ ,; , ' , . , 

thi/ WARC mandate to "guarantee in practice, for all 

c~'untries, equitabl.e access to the [GSO].tt83 

Furthermore, the "Eqlla torial" se91tlents of the 
\ J), GSO may net be the optimal' location for a satellite 

~ 

.0. o~ u-he,4 subja~nd7. "tqua~r~l,' st~~t~.s", b~cause~ of xt~e 

nature of satellite transmissions. Thus ( allotting 

slot in the orbital arc above , 

their would. not be making the most . 
effic;ient and economic use ef the spa ce service 

resources. J- r 

It is (net surprisi~q , therefore, that at one of 
• 

its Plenary Sessions the WARC decided it was beyonct 

its jurisdiction and agenda te deal with " ••. - some 

/' specifie principles which were proposed ... p' in~ regard 
~ 

te the plann,inq of space services." These 'were the 
• 

" ... demands made _ by Equatorial countries to have 
~n 

sovereigntyjjurisdiction over the ••. segments of th. 

[GSO] superjacent to their territori~s •••. " 
. 

"The Cônferenc.e declared itaelf not competent 1:0 
~ , , 

deal with the subject 'of tho§e prin~iples. ,,84 

Q. 

~ .. 
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. . 
Dealing with, let alonq adopting the-Èquatorial 

) 

states! principles would be openinq the lTU door to 

the political de~nds of'other c~untries. Althbuqh 
, . , 

politics, and a 'country's sel~-interest do enter into 
}. 

the technical discussions of this prganization the 

fact remains that the ITU is not a poli tical arena . 
. 

It is primarily a technical body that is there to 

ensure that the telecommunicatiol)S. requirQmant~ of , . 
",.. . 

~ " ,all countries, and not th.ose of just a few., are met. , 

p 

"- CONCWSION 

Over the last sixtee~ years, the lTU 'members~ 

especially those from d~velfping 'countrie~1 have 

brought about subst-antial ch~ngeS in this organiza-'-" 

tion's objectives 
\ 

- prov,ed]J/and more 

• 1 tions. ,,85 

.. ~ -

and ways of achievinq . the "[ im-
J 

rational -,use. of telecommunica-

Of particul,ar importance is the evolution from a 

"first-come, first-served" approach -to 'he use "br-
, 

space services', to the adoption of lia priori" ways of 
l 

allocating the resources -- by planning. 

The 1977 WARC for Broadcast Satellite Service 

resul ted in the planning for the use of the 11.75-
1 } 

12.75 GHz frequencies. Even though the BSS plan for 

Region 2 was delayed for a few years, it was finally 
~ \ 

1 

\. 

Q 0 
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incorporated, into the 1985 WARC. Thus, there is now 

-a worldwide pla'n, at least for. the broadcast 

satellite service, witn special provisions for Region 
~ 

2. These include use of some bands for FSS, and the 
, 

'others for BSS, but only for nati~nal and sub-
'~ , 

regional sy,e:tem~! ~nd subjeèt to previous agreement 
• • 

between the administrations which operate or plan to 

~.. operate in these' bands. 86, In reality these proyi-

"'. 1 

c 
~~orts affect only the~North Am~ric~n countries which 

. 
utilize the Ku Band since the Latin American .. 
countries operate only in ~he C Band (4-6 GHz). 

ASETA has Iconsi~ed utilizing the KU Band, but 

so far has not taken "1: decisio}'l on- t~is. (Several 

factprs whieh it needs to consider prior to its 

decision have been outlined earlier'in this'ehapter). 

The sècond major pl~ng aehievement of the IœU ,. 

is the "dual planning approach" adopt~d by the Firsr . 
Session U of WARC ORB in 1985. ,Under this method, 800 

)MHZ and a predetermined orbit~l position will be 

allotted to eacn admini~tration; other frequeneies 

will be subj eet to "improved pro~edures. ,,87 Sinee 

the plan will be elaborated upon' during the Second of . 
WARC-ORB '(scheduled for 1988), it is impossibie to 

assess its viabi1.ity at this t,ime. 

( 
- --------~---~.-
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These plans are Ithe) outcome of 

~dopted during several ad~inistrative 

. 
resolutions 

conferences, 

and incor'porated into the ITUÎs convaption., While 

the' ITU' s radio regu~ation (a!ld many of' the WARC :) 

resolutions) are merely, recommendations without any 

legally binding force, they are observed, in the q 

self-interest of each administration to avoid harmful 

interference 
. \ 

Convention, 

in its communications. 
~ 

however, . 'is an international 

'/legallY binding on its signatories. 

The ITU 

treaty, 

To date, the 1982 Convention has been ratified , 

by.Colombia, Peru anç Venezuela.- Ecuador,signed it 

in 1982, but i t i,; unknown whe her it has ratified 

it. 

,ilthough it ratified the ~973 Convention in 2978. 
t~, " 

It would be helpfu , therefore, to ensure that 

the ASETA members ratify the 1982 Convention. A 

common legal position will add credibility and we~gÀt 

to' AlmTA's dealing ~ith. th~IFRB and the COl)sultative 

Committees. While the technical aspects of the 

"special geog~aphic situation" of these countries 

must be taken into account, their geographic position ,~ 

does not necessarily grant any of them preférential 

. "rights-. This would not be 'lIequl:table, Il and would be~ ~ 1 

, 
con'trary to the ITU' s Convention. 

1 

>, 

1 
! 

;' 

" 

/ 
1 



.. 

r -a 
1 

J 

.. 

10 

.. , 

, , 

f 

" 

....-

.. 

~ - \ . ' 
" 

-7.43:-
.. ' ., 

. , 

, prior tc?, launchinq its satellites, ASETA should 

aarefully ·amllyz~ the1. tec:hnical ~ecommendations and 

paràme~er.s set forth by the l'rU. A cost-benefit 

of the different servicés- and associated , . an~lysis 
~- , v-.... ;, 

f;requenc~ bands cou'ld~-help this organization deci"de_ 

whether to oper~te in the 4-6 GHz or in the 11/12-14 

GHz'l> band. 

Technical considerations ot a satellite system 
,. . 

must be taken into' account. However, the commerc ial- " 

ization of the system is also an important talCtor; 
1 .. 

i.e., the economic viability of a de4icated satellite 
-

, system should also be studied. 

In this respect, the exp~rienca of INTELSAT--
" 

and of its individual members -- in the commercial 

provf:~'1on of satellite telecommuni~tions in~ a 

changing . environment is worth considering. The 

foilowing section attempts to give an oyerview 1,f 

INTELSAT, its new servi~es and how these maf benefit 

'the ANCOM èountries. 

, . 
o • 
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INTELSAT AND PROJÈCT CONDOR 
i 

Tlile International Telecommunications satellite 

Organization (INTELSA~) has been providing: 

international satellite Gommunicaticms to the world , 

since .1964. This organization was established as a 

result of the Co~munications Satellite Act of 1962, 
~ . 

" which c~lled for the prompt availabili ty of 

telecommunications services to provide global 

coverage, while giving care and attention to making 

efficient and economic use of, the electromagnetic 

fr~quency spectrum. 1 

In 1963, an Interim Agreement was drafted for 
~ 

the operat-ion of a 'global commercial c6mmunications 
. 

satellite system.' In 1973, the f1n~l INTELSAT 

Agreements entered into force,2 following their 

ratification· by a number of countries, including 
- ' 3 

Colombia,o Ecuador, Peru anÇl Venezuela._ In 1 987, 

INTELSAT memb~rship i~cl uded, '11 4 èountries, and o~e~ 
/ 4 

160 users of the system~ 
- " 

. 
The primary obj ective of INTELSAT is "to-. t , 

-'"'provid [e] ._ on a cqmmercial basis, the space 
, , 

u 

<> 

( 

---------,,-----------~-
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~ 

segment required for publ ic international telEicom-

municatians services~of high. quality and reliability 

to bé available on a non-discriminatory basls to all 

areas of the warld ... 5 

INTELSAT has met its objec~ive with succeSS1 its 

membership has- increased yearly, i t has bec;jun to 

of:fer new services to its members in order "ta keep 

abreast af the demand for new services, as well as to 

meet a .. changing global business and telecommunica

tians environment. Already in the 1970s it began 
\ l ,0 

leasing, transpanders for domestic services, and in 

the 1980s INTELSAT began marketing international 

business services (lBS) as well as its INTELNET and 
" 

VISTA services, 'the latter," ta areas wi th "thin 

'" "A~ f h th routes, /1.e.~ ewer users t an e more heavily 

, trafficked North Atlantic routes .. 6 

INTELSAT' s recent ev~i~?n ~as. been criticized 

by some countries (botn de~loped and léss de-
--

velaped) , as 'not being truly respansive to its 

members' needs, . as ~ading ta the subsidization of .. 
. sorne services at the xpense of ath.ers, or else as an 

oppartuni·stic response to P'!tential competi tian. 7 

The United States, which through - its s'ignatarY 

COMSAT owns over 25% of INTELSAT's shares,'has b~en 

one of the strongest crieics of the arganization it 

. , 

, 

., 
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. , 
was so instrumental in estabi ishing • These criti-

cisms led to INTELSAT 1 s . offering new services, a~ 

weIl as to the establishment -- at least on paper--
1 

of systems separate to INTELSAT, authorized by 

presi~ent Rea~an in 1984. 8 

A) INTELSAT-AUTHORIZED SEPARATE' SYSTEMS 

, Prior to the USA 1 S authorizat'ion of separate
J 

systems in 1984", Il'f~ELSAT had coordinated with 
"'~ 

different administrations for t.he ~establishinen't of 

c;>ther satellite systems. 
.... 

Several of t~ese w.reo to 

be utilized for national or ~omestic teleCOlJlaunica

tions '(the Indonesian "Palapa," the Indian SIT~ and . 
sèrvloe$; 

\ 

mo,e recently the Mexican . and 

°Brazilian" ;.,satellites; both 'launched in ~985). 
o 

One 

distinguishing feature ~f these satellite systems is (j 

othat they, are used for domastic te,lecommunications; .. 

they are °owned and controllep by their respective 

governments. Palapa, however, leases transponders'to 

sorne neighboring countries for their domestic needs-., " ' " 

Hence, they are \ not. causing "economic harn" to 

INTELSAT, as they are not pl!"oviding comp'eting 

services. Since these systems also operate in areas . . , 
with relatively low traffic; in this respect they are . 

'" 
no economic challenge to ~NTELSAT.9 

. , 

... 

, t. 

• 
.... \...,.,.'\ " , 
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. . 
Similarly, INTELSAT has coordlnated---- reqional' 

. 
satellite. systems whïch so far have ,not caused Any 

significant economic harm to this, interna~ional 

organization in which they still participate. Thus 

EUTELSAT and ARABSAT (both began to operate on a 

pêrmanent basis in 1985. .. -

These two regional systems are similar in that 
Q • 

they both have' twenty or more member countries, and 
• 1 . 

provide ,teleèommunications services within their 

respective' geographic re~~ons: Europe, in th~ case 
.. 

of EUTELSAT, and the. Ar.ab League countries in 

ARABSAT 1 S case. The international (extra-regiona1) 

telecommunications of these systems are still 

provid~d by I&TELSAT. 

Similarly, the sâtelli,te proposed by the five 

countries of the Andean region would provide d~mestic 
1 , 

Rand regional ~lecommunic~tion~. Like with ~he,other 
. 

two regional systems, the ext.ra-regional communica-

tiQns would ~o ~hrou9h ~NTELSAT. 

While ,EUTELSAT_ and ARABSAT eae~ have twenty or 
. 

more participants, the Andean satellite projeet is 

l!mited to 'five countries. ' Hence, their investment 
j 

share ,(and economie viability of "the system) would or' 
, « 

.~l be qÙ~te different, sinee so few countries would 

be investing in it. The CONboR satellite.would also 
" 

• 

, 

, 

. " 
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have t6 be technically and economically cQordïnated 

with INTELSAT in' accordance 'with Article XIV(d) of 

tne INT~LSAT Agreement. " 

All the'se sate;1.l i te systems'" have several fa_ctors. 
'\ 

in common, whether they are national or regional: . ' . 
presently the;f all have e~cess transponder .~apaci ty 

<~ .. " ~ 

available. .They have all required large inv~stments , 
, 

on the part ·of the·ir respect-ive governments, who own 

" and control the~, and whether these investments have 

been amortized or recuperated is debatable. 

, , 

Of course, a::> the regional systell\S (EUTELSAT and 

ARABSAT) have been.operating fqr, just t~o years, they' -/ 
, ," "-" 

may not see any return on their investment for 

another few years. 

similarly, the purely "national· systems" have 

yet to show a profi t, al though the Palapa SYlStem 
) -. 

probably shows fewer losses than the India~, Mexican 
o 

or Brazilian sat~llites. This may be due to the fa ct 

that the -Inçlonesians lèase their surplus "capacity to 

other countries, whereas the ~e"ica~. a~d Brazilian, 

satellites, intended for o~ domest~c or national 

needs, do not have lessees for their surplus 

, transpo~.ders. 

The Andean countries BOlivia, COlombiét." 
• " ' 

Ecuador, Peru and Venezuela -- should keep t'hese 

'-
'j 

-
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factors in mind, particularly in the design of their 

satellite# as they will or may end up having surplus 
~ 

"transponder capacity and no clients for it. ASETA 
, . 

~ 

should also take into account the , 
'investment and how many years of 

return on its , 
service will be 

1 

r~quired before ~t shows any- profit, ~ however ma:r:gin'al J +:' 
Thus, even though these satellite systems 

opera~e separately ~rom but wi th "the apprpval of 

INTEI$AT, the' countries still utilize the inter-
, 

national space segment for their internationa; f 

telecommunications. 
o • 

with the exception of the -CONDOR system (which 

. L'lis still undèr study) ~ the, regional and national 

satellite systems .hav~ ~en c~ordinated with the 

INTELSAT global network to ~void technical inter

ferehce and significant economic harm. The éoordina~ 

\ 

tion has been accomplished pursuan~ to Article XIV(d) 
• 

of the INTELSAT Agreement, ,which states in pertine~t 

part: 

Cd) To the extent that any Party or 
signatory or person wi~hin the 
jurisd~ction of a Party intends 
individually or jointly te establilsh, 
acquire or utilize space segment 
facili ties separate from the IN:TELSAT \ 
space segm~nt facilities to me'èt its 
international public telecommunica
tiens services requirements, such 
Party or Signatory, prior to the 
establishment, acquisition or 

." . 

- . , 

a , 

... 

" 
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o .' 

utilization of such facili ties, shall 
furnish aIl relevant information to 
and shall consult with the Assemb1y of 
Parties, through the Board of 
Governors, to ensure technica1 
compatibi1ity of ,such faci1ities and 
their operation wi th the use of the 
radio frequency spectrum and orbital 
space by t.he existing or planned 
INTELSAT space segment and to avoid 
significant economic harm .to the 
global system of INTELSAT. Upon such 
epnsultation, the Assembly of Parties, 
taking into account the advice of the 
Board of Governors, shall express, in 
the form of recommendations, its 
findings regarding the considerations 
set out in this paragraph, and further 
regarding the assurance that the 
provision or utilization of sueh 
facilities sha11 not prejudice, the 
establishment of direct telecommunica-

, tion links through the INTELSAT space 
segment amo~g a11 the participan~s.lO 

·. 

t 
The separate' systems that the united states has 

authorized, as being in thé "national interest"11 may 
~ 1 ~ 

be d~stinguished from those authorized so fëir" by 

INTELSAT EUTELSAT, ARABSAT, and PéJlapa' -- in 

several respects. In the first instance, they wou1d 

~. provide services which would be in direct competition 

"With INTELSAT, particularly in the 
" 

North
o 

Atlantic 

routes. Secondly, they a~e private1y owned, al)d 

would operate for profit only. Whether tney would 

provide. any kind of public services is dubiQus . 

• Trlirdly , even though s9me of the separate systems 

have characterized thernsel ves a's "regional, ft 12 they 
< 

l' 

/ 
/ 



" 

,-

, . 
\' , 

f 

é 1 

o 

4. 

-8.8-

would, involve- only private parties in the USA, ,and 

"correspondent" administrations' across the Atlantic. 
\ 

They a-re not "regionaf" systems inV'olving 'the 
~ 

administra~ions of adjacent countries, -like EUTELSAT, 

ARABSAT and potentially the ANCOM counbries. 

The viability of separate systems has been~ 

qtÏestioned, particularly _ in regard to the eèonomic 
../' , . 

benefit they wQuld provide. The USA private parties 

would have to negotiate with foreign ~overnmental 

telecommunication entities; usually monopolies, whieh 

are not keen on losing their economic control over 
l' .. 

this sector, and especially not to private corpora-

tions. 

In any event, once the separate systems obtain a 

foreign "èorrespondent,'" they will have to coordinate 

"their systems wi th INTELSAT. 5'0 far, tpey are still 

,seeking the approval of the foreign administrations. 

In addition to coordination under ~rticle XIV(d) 
Cl 

they would also have to seek approval under Article 
" , 

XIV(e) of the INTELSAT Agreement: 

_ (e) Tc the extent that any Party 
or Signatcry or ·person within the 
jurisdiction of a party intends to 
establish, acquire or utilize space 
segment facilities separate from the 
INTELSAT space segment facilities to 
meet its specialized telecommunica
tions serv aces requirements, domestic 
or intern,at.ional, such par,ty or 

- ! 
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Signatory, prior to the_ establishment, 
acquisltion or utiliza~ion of ,such 
facilities, shall furnish aIl relevant 
information to the Assembly of 
Parties, through the Board of 
Governors. The Assembly of partJes, 
taking into account the advice of the 
Board of Governors, shall express ,. in 
the form of recommendations, it~ 
~indings regarding the technical 

- compatibility of such facilities and 
"their operation with the use of the 
fl;equency spectrum and orbital space 
by the existing ,or planned INTELSAT 
S}:lace segment. l 3" 

While Article XIV(d) speaks of separate spa ce 

segments to me et public international telecommun4ca

_~ ........ -==--=:..:::;..:e=s requirements, sectiGn (e) talks of 

specialized telecommunications services, requiremen~s 

domestic or international [emphasis addedJ. 

(J 

"Public Ihternational Telecommunications" are 

"fixed or' mobile telecommunications 
services which can be provided by 
satellite and which are available for 
use by the pUbfic, such as telephony, 
telegraphy, telex, facsimile, data 
transmission, transmission of radio 
and television programs between 
approved stations having access to the 
INTELSAT spa ce segment for futther, 
transmission to the public, and leased 
circ'-!li ts for any of these purposes; 

1114 ' .... 
) 

"Specialized telecommunications services" means 
• 

"telecommunications services which can 
be pr,ovided by satellite, other than 
those defined in paragraph (k) •.. in
cluding but not limited to, radio' 
navigation services, broadcasting 
satellite services for reception by 

\ 

. . 
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the genera'l public, space research 
services, meteor9logical services, and 
~arth resoUrces services; .•.• 15 -

, { 

The separate systems aim' to provide vicfeo 

services, and whatever ~ther services their customers 
1 

may demande 
1 

The qenefits of competition, theoreti-

cally, will be reduced rates and se,rvices more 

re~ponsive to customer needs. 16 

reasoning ahd policy o~ the 

At least this 1s the 

1 u. S • ,government, 'as 

developed in the "White Paper" -- New InteJ:national . . 
Satelli,te 'systems ,-- which the Departmen,t o'f Commerce 

and Department of State j ointly submi tted to the 

Federal Communications Commission. 17 But this 

policy, as noted -nefore, may nct produce the 

antièipa~ed benefits. 

The intérnational imp~c~ of national policies, 

-pa~ticu1arly in r,egard ~o separate satellite 

communications systems will now be brie,fly examined. '\ 

The only separate system which will be commented on 
... 

is PANAMSAT, since i t is the only one that aims to ' 

provide.!:l satellite services ta Latin America -- in 
. 

competition with INTELSAT, and as a potential 

alternative (or competitor) to the CONDOR satellite • 

• ! 
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\ 
B) - THE USA'S NATIONAL POLICIES 

The "separate systems" au't;horized by the u.s. 

government are , the outgr~th ,of the deregulatory 

Ehilosophy which has prevailed in the last ten years 

in that country. In discussing the systems separate 
, \ 

from INTELSAT, ·several national trends and tendencies 

which have international reperCUSSionS~Uld be 

considered. 
~ 

In the first instance; the USA has been in favor 
\. 

of' commerciai competition and a "fr.ee market"· since 
~, 

it instituted its dpmestic "ope~ skies" policy in the 
1 ~ ~ " 

early 1970s .18 - j 

other economic sectors -- such as the airlines 

have also been "deregulated" in the last ten 

years, with international repercussions as well 

(e.g., noise abatement policies, lanqinif rights, 
( 

etc., as mentioned in Chapter Two); 

The USA transportation and 1 •• telecommun1cat1ons 

environment ,are· unique in that traditionally they 

have been in the hands of pr1vate parties. In most" 

.lot~er countries these sectors have been uJder the 

control, if not ownership, of the g'overnments, which 

have provided them as public services and in their 

national interest. Because of these different 

- - --- ---~--~_.- ----------



.. 
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" / 

phiio~ophies, there seems to exist some confusion as 

__ t-,-o __ !lhat is meant by, and expected' from "deregulation" 

and "privatization." the philosophical differences 

have led to stalemates in discussio~s between the USA 

and other countries.~9 

" In the united states, deregulation -- of the 
, 

airlines and of telecommunications has meant 

èompet.~tion in an open market, on r relatively "level 

playing.o field. " Deregulation is the diminution or 

absence of market entry barri ers -- i. e., economic 

deregulation. T!Jere are other regulations which 
/' 

still remain Jn force: technical and rnechanical 

safety standards as weIl as legal ones. As to the 

legal framework, several of the regulations (e.g., 

those limiting foreign ownership of telecomJllunica

tions or airlines to 2{)% of the shares) remain 'in 

~ place and are enforceable. (The Communications Act, 

47 U.S.C., §310(b) (1985)' restricts foreign ownership 
, .,,; 

of broadcast and cornmon carrier systems ta 20%.) 
tl~\ 

In other countries, telecommunica'tions tradi-

... 

J • Q 1 

,tl.onally have been provided as public services by the . e.' 

governments. Hence, until now the governments have 

~njoyed a monopolistic position as sole providers of 

these pUblic services. With the' current trend to 

deregulate and privatize the non-USA 

, l 
.... .t ~I 
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r 

telecommunication enti ties /faée a "double" barrelled" 

gun -- deregulation -- re~arding opening th~ sector 
1 

to non~governmental pl~yers, and lowering the 

economic entry barriers./ The other "barrel" <? is 

privatization -- 1. e., trie p<?tential newe~~owners and 
• r '''' -~ , _________ _~----' 

operators of the teJ.ecom~ WOU~d"~, ~ri vate Ôôrp'orâ":- ,-

tions, or mixed corporations (partly government owned' 
D 

and the remaining percentage of ownership in the 

hands of private parties). - Wha1r services (some or 

all) 
! 

should be J.'privatized" 
~,.,...., . 

r!J 

is another issue that 

needs to be addressed. , 

For countries that have large, well-developed 

teleco~munication industries,. the prospect of . 
privati~ation -- and deregulation -- can be enticing. 

Hence, both Japan and the United Kingdom have begun 

to go down the deregulatory ,road. 20 The "verdict" is 

not in yet on the long (or short) term benefits of 

deregulation and pri vatization for the government, 

the manufacturers or' suppliers of telecommunication 

equ ipment and more importantly, their impact on the 
"j , 

consumer. 

The less developed countries, those that must 

depènd on foreign suppli~rs for the majority of their 

equipment and technical expertise are now f~cing or 

\.-("" 
-. \ 
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even being confronted with "privatization" as "the 
, . , 

solution" to their tele'c-ornmuniéations problems. 

The ASETA countries are not immune to the 

privatization pressures, and i~deed, a privately 

financed, or part-government and part privately

funded regional satell~te system might be a solution. 

This presents a problem, however: who would be, or 

are there, private parties with.sufficient funds to 

pay for the . system? Or, if the telecommunication 

enti ty i5 to be sold off in li ttle shares (like 

British Telecom), would the present legal str1:1cture 

of the national telecommunications entities allow 

any, or even some private ownership? The legislation 
l 

of each country member of ASETA would have' to be 

studied, and probably arnended. 

50 far, in the ASETA countries, international 

telecommunications are governm~nt monopolies, and 

they are likely to remain so, unless the governments 

slecide to privatize parts of th,e telecoms. The 

prol:?lem, then, is which services should be priva-

tized, and what kind of economic (and legal) incen-

tives would be instituted? The most profitable 

aspects of telecommunications (i. e.' , the foreign-

revenue êarners) are internatiopal telecommunica

tions. BecaUsè of their potential revenues, and also 

.' 

/ 
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due to "national security" and soverei.gnty issues, lit .. 
ia hiqhly unlikely that AS~TA signatories will place 

~ . 
their main sou~ce o~ foreign revenues in the han~s of 

private parties. On the other hand, if the lèast 

profit~ble services are "privatized, Il there will - be 

few providers.' Few people are willing to invest in 

. unprofitable businesses or serVices. 
~ 

Whether some of-the se~ices will be provided by 

p:r;ivate parties also requires' clear - . thinking and 

decisions on the kind of services ASETA aims to 

. " provida with CONDOR -- urban and/or rural telephony, 
.. 

telex, data transmission, or television (educational 

and/or commercial) which of these on , only a . 
national 'basis, (which of them on a' regional,' and 

possiqly ipternational basis? These many services 
{",'" 

off~ varYiJ)f.J amounts of revenue, and the potentiel 

consequences of of"iering S"om~1 but not aIl, on a 
,// , 

privaté commercial basis will have ta be analyzed in 

depth. Furthermore, the fivé countries should be i~ 
agreement on whether they ~ill allow priv~te' partie~ , _.' r 
to provicje certain telecommunicatiolls services, and 

• q ! 

if so! which ones. 
1 \ 

1 \ / \ 
! --, 
, ' . 

Anot)ler consideration in regard to "deregula- . . . 
i , 

tion"'" and "pri'\latizati6n" is wh~ther telecommunica-
'" '1' 

tiens should be a "public service" provided by ~he 

'. , 

, J 

'" 
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the 'benètit of its citizens, or 

• 
"

r whether they should be regarded as another profit-, 

maki:g economic se~or. In the USA, where telecom-- \ , 

.. 

-; - -

munications pave always been in ~he privat& sector, 

and not considered as a "public service," t-he answer 

is clear: competition will lead to the provision of 
\ . 

better S'ervices by more· companies. In Amore cen-
, 

tralized economies, where telecommunications are part 

l '" . of the public· ·servlces run by the government, this 
, 

philosophy or approach will take' years to change--
< 

unless the government sees a very sp,ecific 
, 

{finan-
o. 

cial)henefit to 'allow~ng private .parties to be the 

prov i~ers of t:elecommunications. In smaller 
o , 

cou~tries, with few individuals having the financial 

resou.rces required, the result coùld he a private 
<1 , 

monopoly offering even feweIb services. After aIl, 

why invest in the less lucrative telecommllnication 

services, such as rural telephony, w~~n an investment 

ln urban networks will yielJ a much greater profit? , 
-

{~ut also continue the trend toward the concentration 
o 

of telephones and- services in only the major llrban 

centers?)21 

, , 
sorne 

Thus·, 'in 

coüntries, 

flpr~.izing" 
, J 
telecommuni~ations in 

, 
the result may be the creation. of 

another private monopoly, less responsive to the 

.. 

, ! 

., 
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pUblic and more difflcul t tG) control. 
• 

There 1s no 

quarantee. that a private monopoly will provide better 

'''Or more services than the \'90vêr~ent. And in most 
'- ' i) 

1 i" .. b i . countr es, competl.tl.on etween two or more f,nns l.S 

Jnot economically viab~e. ~Ev~n in the united states, 
~l {\ '1:. ," 

1 • 

the priyate "monopoly" 'of AT&T led to its divestiture 
-' , 

in 19.84 ~ Even though competition exists, the 

economic heal th of the c.ompeti tors i5 not é~rtain. 22 

As with thè dereg:lat~ of 'the air11ries, which 

initially' led to competition and is now leading to a 

few large companies providing 'serVices only to' the 
1 

lucrative cities, it is' likely that in the long run 
t-

there ,will be a concentration' of services (and 

resources)' in the hands of a few telecottlmuniéations 

companies. As with the airlines, it is doubtful that 

the. pu,blic is really better .s'erved, or the bene ... 
, '" t .'" . 

fici~~y of ,improve~ and cheaper. offe;;ings. 23 

While IIderegulatiçm'" and "privatization" ~ay 
1 

work in well-developed economies -- and in certain 
~. 0 

sectors these policies may not he ent1reJ.y 

"" applicable in poorer countries with fewer economic 
• ~ Jo. 
resources WhiCh. ~a; already .be'"\...C~~rateà iri 

. 
the 

'hands of a few. 'National poli~cies, in brief, may not 
. 

always be "exportable" or workable in another 

country. Giv~n the glacial speed at which governmeht 

, 
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1 •• 

institutions evol ve or c;:hange; i t will''take a· while 

before many of them particularly in Latin America 
~ , e 

-- decide to "deregulate" or _ "pri vatize" 
(\ 

their 

~ " -tel~ommunications mo.nopoly. ~, .. 
~ ... 

1) "TRANSBORDER" TELECOMMUNICATIONS 

\ W~ile th~ ':~p"en s~e~" polioy of the "'USA,311lowed 

r the growth of domestic competition 'in that 
\ 

• 
co?ntry, this policy began to affect the provision of 

internationa+ services in 198~ 

The- ~{rst' éhallenge to INTELSAT' s transmission 
l 

of public international telecommuniçations was the 

sanctioning of "transborder" satellite videt5 'services 

to sorne of the Caribbeàn countriês. The Federal 

commuilica t ions Commission characterized these 
........ 
transtDIissio~s as being "merely incidental" to 

, 
40mestic commqnications, and therefore)' not truly 

Il international" telecommunications: 24 a po'bential 

receiying country just happens to be within the 

'footprint of the satellite providing domestic (U~~) 

communications _' 
~ ......,." 

COMSAT and other signatories to INTELSAT 

,prot~~~he FCC' s Transborder Satellite 'V1d,eo. 

Services decision, .ahd the FCC was oautioned by the 

USA state Department ttlf; the transmitting corpora-
\. 

~ .. p 

". 
f 

''1 

. . 

, 

-. 
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tions and receiving countries woul~ have tç seek . '{ 

coordination under Article XIV(d) ,of the IN'RELSAT 

~9reement.f5 ~ 
.} Subsequently, coordination with INTELSAT und~r 

th'is Article {was sought,. 
, 

and approved for the 

l "majorit y of th~se countries. Hence,~ome ihterna-

tional telecommunications ,services are no longer 

described as Il international," but merely as "trans-
> 

borde.r. " In any event, such services are making use . . - • 
. of . domestic satellites to provide international 

" . 
~elecèmmunications. One commentator noted that the . , 
FOC' s apprè.val of "transborder" services ... 
"resul ted in tl\e f irst u. S. imposed 1 chink ' in the 

I-NTELSAT Armor of exclusivity. ,,26 

The second major challenge-to INTELSAT came with 
. . ~ 

the request by several corpora~ions to establish 
-

private satellite systems separate from INTELSAT.' 
~ Their' petitions (and the U.S. governmen~'s favorable 

action) were based on the Communications Satellite :. 
~ . 

, Act of 1962, §102(d), which reads: 

• 

\ 

"It ,is not the intent o"f Congress by 
this"Act ..• to preclude the creation 
of additional communications satellite 
systems, if reguired' to meet unigue 
goyernmental needs' or if otherwise 
reguired in the national interest. Il 
[ Empl)as i's added]. 2 7 

.. 
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Beg~~ning in 1?83 Mith.th~·applications of Orion 

Sa"1:ellite cctporation, Internatio,nal. satellite,_ Inc., 
",1 , 

and Pan ~erican Satellite corporation (PANAMSAT),28 
• Q 

the USA' s views that it was in tn,e "national 

interest" to have separate systems began to prevai!. , 

One reflding of. Section 102 (d)', 'cited above, could 

lead to the view' that separate, ,systems can he 

authorized only if required to me et unique goyernmen-

tal needs ·or if otherwise req~ired il\.' ,the national 

interes1. Howeve~, all the applicants so far have . 
been private corporations aiming at providing private . 
network services 1 rathe~ than at meeting "unique 

govJrnmental needs .1.l • Furthermore, whose "national 

interest" is at stake is a moot question: 
. , 

,the USA'S 

national interest .. In au~horizing the 
, t 

separate 

systems, ·the USA qUite naturally has given a more 

,liberal interpretation to this section of the J ., 
Communications Satellite Act of 1962. 

The USA concluded that "(·a] lthough the slt~llite 
Act [of 1962] provïdes for the establishment o~ a 

global commercial satel,lite system, it clearly does 
, ~ 

not require'_ or contemplate" a monopoly Qgatellite 

system. ,,29 

In this' respect i t should be recalled that the 

Communicatiolls satellite Act· of 1962 is part of the 
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( . 
USA 1 S domestic. legislation, applicable within the . 
territorial limits of that country. The INTELSAT 

Agreenien-t::s, on the o-eher- hand, are international 

treaties, bind~ng on aIl sign~tory countries, 

including the USA. 

The Preamble of the INTELSAT Agreement "notes'~ 

the provis'ions of the 1962 Satellite Act for the 

establishment of "g global commercial telecommunica

tions satellite system. Il Pursuant to the principles 

set forth in the Preamble, INT~LSAT was established 
, x"; 

with the main purpcse of developing, operating and 

maintaining the space ~egment [telecommunications 

satellites)30 of the global commercial telecommunica-, , 

tions satellite system ..... ,,31 ~ 

0n.e doc~ent speaks of "a" system, the other of 
" 

"the" global satellite system. -Since the USA's 

interpret:ation leans toward "a" system, one of many, 

it has authorized other systems separate from 

INTELSAT, basing its decision on national legisla-

tion, and not on international treaties. 
o 

The separate systems are the "natural" result of 

the deregulatory ,,~ff~S undertaken in the USA in t"le 

1980's. The reaso'ning seems to be that if competition 

is good at the domestic level, it must be good at the 

inter~ational level as weIl. But the USA has 

, 
j 

( " 
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enoountered the resistanee of the governments in 

other eoun~ries, mo~t of which havfa exclusive control 

in the provision of telecommunications services. 

Hence, to date, th~ separate sat~l~te systems 

authorized by USA domestie legislation remain "paper" 

systems, sinee they have not been able. to obtain 

"correspondent" countries -- i. e., countries that 

will allow them to operate separately from the 

government-sat:tctioned system (INTELSAT). The one 

except~on is PANAMSAT, which obtained Peru as its 

corr~spondent in 1986. 

. Q 
2) PANAMSAT 

is 

The Pan American satellite Corporation (PANAMSAT) 
\ 

the only separa te , system which - w.~ll - pJ;'ovide 

services to the La'&in American countJ;'ies as well, as 

to the North Atlantic region. Its satellite, the 

"Simon Bolivar" is scheduled for launch in 1988. 

Countrie's will be able to buy and/or lea!3e t.ràns-

"ponders: fram PANAMSAT. However, how many "clients" 

PANAMSAT has or will have is still an open question. 

Peru so far' is the only "sure" client for at least 
( 

one transponder, which it acquired for U. s. $1.00. 

PANAMSAT I,S proposa! to sell or lease trans

ponders, ac?ording to the Fee, would provide " ••• 

\ 

• 

l7 

, . 

------- ------'---



( 

( 

-8.23-

international users wi th the same benefi ts that 

domestic ~SAJ users have enjoyed 

commissJ,otS. oom~~tic Transponder 

Il> 

as a.result of the 

Sales decision. ,,32 

The FeC authorization of PANAMSAT is based on 
, l 

President Reagan' s determination that "alternative 

satellite systems are required in the national 

interest within the meaning of sections 102 Cd) -a!ld 

'201 Ca) of the 1962 Communications Satellite Act, but 

s'ubject to certain "limitations ... 33 One of these 

limitations was entering into consultation with 

INTELSAT, to ensure technical compatibility and avoid 

e~onomic harro, as provided by Article XIV(d) of the 

INTELSAT Agreement. Another restriction is that the 

system provide services for' communications 

interconnected wi th pUbli~ S~d message 
1 

works. 34 
, 

not 

net-

After' many protracted negotia·tions and consulta-:-

tions" PANAMSAT managed to coordinate' sorne of i ts 

transponders wi th INTELSAT, to avoid causing that 

enti ty any' signiflcant economic harm, and received 

approval to sell or lease the separate satellite 

capacity. 

It is interesting tOjlot;e that despite the FCC's 

. finding that separate systems are in the national 

interest of the United States" other countries have 

\ 
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'C'" , 
not found them to be in their national interest •. 

Thu,s, even thoU~h PANAMSAT's "Simon.' Bolivar" 

satellite is ready to fly, so far i t has only one 

client ~n Latin America, Peru, and none in Europe • 
• ~ ri\: 

The ESCO Report (supra, Chapter 3) considered 

PANAMSAT's transponder capacity as one of threé 
c \ 

alternatives for establishing a~giona~ satellite 

system lin the Andean Communi ty . The benefits 

proposed by PANAMSAT include dornestic and/or regional 

spot beams, and leased or purchased transponder 

capacity on the sarne spacecraft. (The three 

countries that l-ease INTELSAT capaci ty -- Colombia, 

Peru and Venezuela -- utilize their transponders. for "' 

do~estic communications only. The transponders are-

not aIl on the same satellite, so that intercon- o 

\ . . 
• necting them for regional use becomes more difficult 

anq. expensive) . 

o~ the negative s~de, however, use of PANAMSAT's. 

spacecraft would require inve~ting in new terres trial 

connections compatible with that satellite (whether 

the C- or Ku Bands are used). In addition, the costs 

of purchasing or leasinCJ the transponders may be 

quite different than the ones quoted or ° estimated 
1 t 

prior to launch. (None of these costs ls available 

te this author). 

.. _.~._._-_.--

" 
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/ Al'lother deterrent to using PANAMS,AT is that as 

no ( . this ls its first satellite, i t obviously has 

history or professional performance record., 

INTELSAT, on the other hand, has over twenty years' 

exper·ience in providing satellite communications-t- and 

its member countries have the infrastructure 

compatible with·that sys~em. 

Perhaps the greatest drawback to PANAMSAT as th'e 

provider of domestic and/or regional telecommunica

tions services to the countries of the Andeàn Pact is 
o 

the fact -th~ they would still be dependent on an 

external provider for their telecommunications. One 

o~r oJ::?j ecti ves is to have control over their 

telecommunications; but this goal would not be 
-.., , 

achieved by leasing 'capacity from PANAMSAT. If they 

purchase transponders, they would still not be in 
-

total control, since the TTCM station woufd ,Ilot }je 

located in one of the ANCOM countries. 

The. ESCO Report concluded that, although 
1 

P~MSAT presented som& benefits ~to the ANCOM 

lo~ntries, the risks outweighed the strong points,

and that the best al te,r~ativ~ was. fpr these cQuntries 

to launch their own satellite. 35 

PANAMSAT's success in establishing itself as a 

viable satellite system separate from' INTELSAT is 

1 

\ 
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f 
.,... dependent on 1 ts contract~ng wi th ·other countries 

c 

and/or· co~porations for the use of ~ts transPo~ders. 

As noted earlier, only Peru has agreed to acquire one 

transponder leaving another ~wenty-three transponders -' 
\ 

to becnegotiated. 

PANAMSAT ls also the' only separate syste!" "which 
• -}~ .. - -* 

seeks to p~ovide services to developing countries in 
. 

the 'Latin American region. The other separate 

systems focus - on the' North Atlantic route (East

West), but perhaps a North-South view would be morê 

productive. At least for PANAMSAT this focus has 

been successful. Whether this corpor 

. ul timately is' a financial sucbess,' ~n is able to 

provide the many services it aspires to '11 be known 

in a few years' time, when the "second generation" of 
o 

"separate s~stems" will be ready for taunch.' (T'3is 

,. is assuming the first generation is launched within 

the next few months or years). Until then, the 

separate systems, includirig PANAMSAT, will remain 

"papel' systems," despite the U.S. Government's 
l 

finding that they are in the "national interest." 

.. " 

o 

C) INTELSAT, ASETA, AND REGIONAL 
SATELLITE TELECOMMUNICATIONS 

In 1984, INTELSAT, did a feasibility study of 

leasing transponders to the Andean countries, wi th 

---
... 

.. 
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the objective of providing t:he region with shared 

transponder capacity. (See Chapter 3, supra '. ) 

The advantages of ~easing shared transponder 

capaci ty included economic gains as well as learning 

to managla 'a regional space segment at relatively 
t 

little risk. Furthermore, most of the requisite 

~ ,1 • ~-~ ·infrastructure ~asl i~ already in place'. The ul timate 
..... .Jl .. _~4..'" _ -" ... f 1 

~~~:ç costs per AN~OM country welJ:'e mod~st, compared to the 

( 

, 

alternative of launching a satellite of~heir own 

$1 'million per transponder v rsus U.S. 
• 

(about u. S. 

l-O-mill ion 

the ESCO). 36 

for the space segment alone" proposed' by ~ . __ ----
It sh~uld be recalled that Colombia (. 

, . 
Peru and Venezuela already lease transponder capacity 

from INTELSAT for domestic communic,ations. There-

fore, if Bolivia 
, , 

and Ecuador leased sorne capacl.ty, 

and one or two transponders were utilized for 

regi?nal communications, ASETA could have (had) its 0 .. . 

own regional system at about one-tenth of the cost of 

what it would have to pay for its own satellite-. ~. 

There were --' and still are -~ so!"e disad-

vantages te:> leasing surplus capaci ty from INTELSAT, 

as was noted earl ier in Chapter 3. 

The drawbacks of leasing shared capacïty were 

thàt the transponders would not be available on the 
\ 

same satellite. However, INTELSAT 's new satell i te, . , 

.. 

,. 

1 

,1 
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schedul'ed for l'aunch in 1988, might (have been or) be 

able to accommodate the ~ed transponder capacity 

for Latin American countries. 

The most serious drawback would be the continued 

dependence on the international organization to meet 
'J 

domestic, regional and international needs, and the 

continued Il external" control over the communications 

of the countries involved. 

On the other hand, whether capacity were leased 
m 

or purchased from INTELSAT (or PANAMSAT), the· 

underlying political and legal issues re~ain the 

same, and as yet, unresolved. (See Chapters 5-7) • 

1) PlaANNED DOMESTIC SERVICE~ AND 
OTHER NEW INTELSAT SERVICES 

6 

In response to the "separate systems" c~al.lenge, 

as weIl as to the "transborder" services initiqted in 

the United states, INTELSAT began offering a variety 

of services in the early 1980s -- ras 1 INTELNET, . 
VISTA, 

_ 1> / 
cUlminating with "Planned Domestic Services" 

d 

(PDS) • "They differ from prior offerings i-n several , 
, 

respects. 37 

Since 1974, INTELSAT has been leasing tr~ns

ponder capaci ty for domestic communications services 

, on a pre-empt1>le basis. ..J PDS 1 ~owever, would provide 

for' the sale of"J transponder capacity 1 and for 
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non~pre~ernptible long-term leases of transponders for 

dome;tic ' n"eeds'. 38 ' In addition, PDS transponders 
D 

tbuld be used for regional video. distribution, since 
• 0 

they would be "transborder" services, incidental to 
b 1 . ' 

the transmission ~f domestic video proSr,ams, 'J or data 
~ -,.. 

transmission beyond national borders. 39° Transborder 
0.'\ 

service woud9 be limit~d to the spillover of domestic 

TV p~ogr,a~ming and data networ~s,. and would I:>e one

way only;40 

PDS . would enable, developing countries to have 
.. t' 1 1 

domestic ,(and "transborder") video and data transmis-, 

sion services, but allegedly the developing countries 

did not 

Somewhat 

opposed 
, 

~~D!:1ges 

hfin.d th~ .prioes enticjng enoug~. 41 It ~ 

ironie that INTELSAT and' COMSAT, which -were 

to the USAIS Transborder Satellite video 

in 1981,.42 aré now endorsing "incidental 
," J 

distribution" of domestic video services, - as a 
" 

'7-;s.ponse -to comp~titive pressu~e. ,,43 
\J l' ~ 9 . ' 

It wo'ul? -seem, however, that whether the 
~ 1 J. 

"transborder" services are offered by INTELSAT'" \ 

• t~rOUgh domesti'c tranSpqndfr leases, -~ or thrOU<1~U. S. 
" , -

domestic satellites (as proposed in 1981), they are 
.' 

stilol. international in character: they cross .. 
borders, and are not intended primarily for the 

, 

recipiènt on the othe~ side of the boundary. 

o 
t 0 .. • 'l> 

,. 

Hence, , 

o 

-
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the consent of the recei v.J.ng country (whether i t be 

-an "incidental" recéiver or an aa€"i~e one) should • 

still be sought, as recom~~,nded by the Department of 

State in the 1.981 Transborder Satellite Services. 44 

In regard to the (lASETA countries, "the Planned 

D9mestic Serv :tees -- whether the transponders are 

bought or leased -- could be an interesting al terna
(\ 

tive to buying their pwn spacecraft. The bènefits 

-
\ 0 woulq be the sarne, as those aescribe'tl in the INTELSAT 

" d 

Transpond~~ Lease Report of 1983, and sorne additional 
(;') -
ones, 'especially if the transponders were purchased. 

Then the ASETA members wou1d be in control of their 

space segment in J'tnat they would not be pre-empted. 

They could purchase additional capacity as required 
:r~ .. 

Cl by their needs, and they could expand t:heir network 

) 

based on real need. 

ASETA would 1ge in a ut:lique posi t ion, if i t were 
, ~ 

to acquire transponder capaci ty from INTELSAT for a 
• 

regional system. ~ (The other e>Ç.isting regional and 

gomestic syste)l\s all ha~e: their own spa ce segment>/.) . 

On the one hand, because this would be _a' novel 

use of the i,nternational space segment, -these 
/' 

çountries might run into some opposition from other 
lJ.- ' 

~ 

members of INTELSAT. Already, the developing 

countries enco\.mter~d the opposition of the USA, U. K. 

r 
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and other industrialized countries when they soùght 

lower. priees for the surplus C-Band transponders 

whieh would be available for the Planned Domestie· 

Sinee the industrialized eountries are 

also the satellite manufacturers, it would not be to 
-

their advantage to substitute ,the sale of six 
~ 

transponders for the sale of three sat~llites, 
. 
launches, insQrance, etc. They wou,ld "lose" weIl 

o 

over U.S. $200 million as a result. Thus , the same 

countries which emphasize the deve~opment.of regional 

teleeommuQicatibns via satellite are likely to 

enoourage them so long as they involve the purchase 

of a satellite, but not if it means acquiring surplus 

~ transponders from INTELSAT.· Thus, the ANCOM 

countri~s may face some opposition from 'INTELSAT 
~ -

me~bers if they were to purchase surplus transponders 

for a regional system. 
, 

On' the other hand', should these same countr~es 

purchase ,capa city for their ,domestie use, and 

transmi t vid~o and data on an "incidental" basis--
. 

i.e., if their extra-national transmissions 'were 

described as ,merely "transborder 1" they could do so ~ 
• 

tnrough the Planned Domestic Services now offered and 

sanetioned by INTELSAT.46 
'\ . ' 

- . 
, . " 

.. '" 
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services offered by INTElSAT would 
. 

seem tO'-,be ,in accordance with Articles. II and III of 

• ~e INTELSAT. Agreeme~t.'· (A~ter all, INTELSA:r. is not 

about to offer s~rvices contrary to its Agreement). 
~ / 

The pertin~nt ~arts of these Articles which would 

allow for ASETA' s use of· the international space 

s,egment for domestic use, (and "incidental,j regional 
(' . 

.use) s.ta~: ~ 

Arti_cle II (c) : "Telecommunications 
administrations and entities mal, 
sub~ et!!t to appl icable domestic. law, 
negotiatê and enter directly 'v into 
appropriate t&ffic, agreements with 
respect. to ~their use of channels of 
telecoIf\munications ~provi-ded pursuant 
to this)Agreement .... " 

,~us, 
~ r 

the ANCOM countries, and partic~larly . .., . 
those that already lease transponders for domestic 

communications rnay decide to use them for "inciden

tal" or transborder video distribution, J\.n. full 

accordance wi th the -INTELSAT Agreement. 
,\,. ~ 

Article' III of the INTELSAT Agreement states.,. 

that , 
" 

(c) The INTELSAT space' segme~ 
established 'to meet the pri~~ 
ebj~ctive [stated in Article III (a) J 
shal'l also be made available for other 
demestic public telecommunications 
services on a non-discriminatory basis 
te the extent that the ability of 
INTELSAT te achieve its prime 
objectivI is Rpt. 'impai'red ... 

{ 

(. 

( 

-
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< '" , 

Cd) _ The INTELSAT space secnnent may' 
also ••• be utilized for the purpose 
of specialized telecommunications 
servic'es, ei ther international or 
domestic, o~her th~ for military 
purposes, provided, tnat: (i) the 
provision of public telecommunications 

. services is not unfavorably affected 
thereby; and (ii) the arrangements are 
otherwise acceptable from a technical 
and economic point of view. 

(e) INTELSAT may, on request- -and 
under appropriate terms and condi
tions, provide satellites or associ
ated facilities separate from the 
INTELSAT space segment tor: (i) 
domestic public telecommunications 
services in" territories under the 
jurisdiction of one or more Parties: 

. ('ii) international public telecom
munications services' between or among 
territories under the jurisdiction of 
two or more p,arties .... ~ 8 

,,-
Section (e) is perhaps the most pertinent to the 

~, Mf:. 
establishment ,of a regional satellite communication' 

system, such as project CONDOR, which would be used 

gional communications. This 

ei her by leasin~ or purchasing , 

transpônder capacity from INTELSAT, 
... 
as- p~ovided by 

r--
,Article III (e) . 

- , 
This possibility or option has 'been raised at 

the ASETA .Board Meetings, as weIl as in t~e INTELSAT 

Transponder Lease Report' tt)f 1984. 49 Tbe ESCO Report 

-also considered this alternative, but discounted it, -, 

>p. 
t> 

~ 

- J 
", 

.-

\ 

• 1 

.. 

, 
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.despi te the behefits . an INTELSAT-based regional 

system would provide,: 

\ 

-Use of the transponder capacity leased for . , 

domestic purposes at no additional risk to the 

leasing country. \ 

-The possibility of leasing or purcha,ing 

transponder capacity to me et actual neecls and 
~ 

~~ased demande 
1 

-Gaininq experience in operating and managing a 

regional satellite network-without many of the 
\ 

risks invol ved in d,oing sQ (i. e., risk of 

,~ economic or teehnieal fàilure of :the system); 
j 

providing the appropriate "training ground" for 

the teChniCi~ns~engineers, ~omi.ts, and 

other personnel i vol ed. ' • 

-Economie 'savinq~' f c~nsiderable magnitude: 

li even if leasing or purchasing tr,ansponder 

capacity were to cos:t u.s. $20 !TI'illion by the 
1 

year 2000 (the ESCO and INTELSAT Transponde.r 
. 

Lease Reports estimate the cost at u. S. $14 
\ 

million for eleven transponders), the $20 

million would be less than one-tenth -of the 

ESCO' s 1986 estimate for the space segment 

alone (U.S. 

-

t 

J 
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-The availability of capacity for domestic use 

can spur the development of the national 

in,frastructure, particularly for the provision 
• 

of rural t'elephony services. (This is the 

case at least in, Colombia" where several eàrth 

stations are being installed in rural areas). 

-The regional use of satellite capacity,'whether 

o for telephony, 'video or data transmission could 

also be experimented with, at no 'great risk to 

the, countries involved. 

-The operation of a regional telecomm~nications 

system, even if it were on an experimefttal or 
~ 

"pilot" basis for a few years, would give t;he 

ASETA countries a good indication of what 
-J .. . . 

transml.ssl.ons are feasl.ble {~,economl.cally and 

politically) and which areas are likely to 

remain problematic-. It would .also give them', 
1 

the, necessary time (and incentive) to re~lve 

these issues prior to launching their own 

sep,arate system. 

AlI these, and other additional "-benefits could 

accrue to the Latin American countries invol ved in 

project CONDOR, but u~ing INTELSAT capacity. 1 

However, the cooperation of INTELSAT would also be 

r,equired ,to make possible a regional communications 
..-' 

f 

, 
) 1 
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system using the international space segment. 

INTELSAT would have to he willing to, at least, lease 

or sell transponder capacity on the same satellite. 
, . 

Absent this possibility (because of orbital location 

'and resulting footprint), it would have to endfavor 

to facilitate inter-satellite links, or terrestrial , 
links. 

~ 

Of greater importance, however 1 would he the 

o cooperation and consent of INTELSAT' s members in 

utilizing the international space segment for 

regiona~ communications. 50 As noted earlier, this 

wou-ld he the f irst time a règ ional netw9rk wo~ld be 

conf igured wi thin the INTELSAT system. Of course, 

the economic (and political) benefits to the 

organization < as· a whole would have to be taken into 

account; the potential gain or loss of the individual 

countries should also he considered, 
r 

but should be 
l, 

seconda~y. That is, the countries which manufacture 

and launch satellites stand t:o .lose the sale of a 

spacec~aft to the ASETA countries, ~hould they opt tO Q 

lease or buy transponder capaci ty 'from INTELSAT. 
} 

This is potentially a loss of 'well over U.S. $300 
f , 1 

million. Helice, it is likely. that a few, countries 

will be against the' long-term lease or purchase of 

transponders from INTELSAT, just as they were 8gainst 

) 

, 
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/ 
price reductions for the purchase of surplus 

, d 51 transpon ers .• 

On the other hand, if INTELSAT wants to 

maintain its competitive advantage, particulaFly in 

view of PANkMSAT" s offering transponders for 

domestic and regional use, it may approve 'similkr 

use of i ts space ~egme~t by a group of countries 

such as those of the Andean Community. 

UI timately, the choice of whether JI to continue 

leasing or purchasing transponder capaci~y from 

INTELSAT, from PANAMSAT, or to acquire their own 

satellite is up to the ASETA countries -- Bolivia, 

Colombia, Ecuador, Peru and Venezuela. 

Unfortunately, the decision is likely to be based on 

political (intangible) factors, rather than on 

economic and technical reali ties. The end "result 

may be an expensive i nearly usele'ss "( or certa.inly 

underutilized) spacecraft named CONDOR. Its. 

namesake on earth, the condor is nearing extinction 

because of huma~ thoughtlessness. It is hoped that 

prior to launching, the arti~icial bird, serious 

thought will be given to the nonpolitical factors 

which will determine the success -- or lack thereof 

-- of a regi@nal satellite system for the Andean 

Communi ty • Sorne of these factors are set forth in 

the next chapter. 

/ i!il 
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1 Communications S~telli te Act of 1962, § 102 (br-; 
PUb. Law 87~624, 76 Stat. 419, .August 31, 1962, 47 
U.S.C. §§701, et seg. 

2 INTELSAT, Agreement Betwe~n the united states and 
Other Governments -and' Operating Agr~ement. U.S. 
T.I.A.S. 7532, Washington, D.C." August 20, 1971: 
entered into force February 12, 1973. ~ Article 
I(c). ' , 

3 These Agreements were signed by Colombia, Peru and 
Venezuela in ,1971, and were ratif:i!'ed in. 1972 by the 
respective governments: Colombia, Supreme Decree No. 
37, Revista Oficial of March 6, 1972; Peru Decree 
Law 19,645 of Decembe~ 5, 1972, El Péruano, December 
7, 1972; and Venezuela, Law of December 23, 1972 
approved the Agreements, Gaceta Oficial, December 28, 
1972 (Extra 1557). 

4 

5 

6 

INTELSAT Report, 1986-1987. 

INTELSAT Agreement, Article III (a). 

INTELSAT Report, supra, note 4. 

7 See, for example, K. GOdwin" The "Proposed Orion 
and ISI Transatlantic Satellite~Systems: A Challenge 
to the Status Quo. 24 Jurimetrics Journal 4:297-333 
(Sum. 1984 r . Also D. Lei ve, INTELSAT in a' Changinq
Environment, presentation at the 1983 Telecom Forum, 
Geneva, October 198300 

There .have been numerous articles in Aviation 
Week and Spa ce Technology, Broadcasting, Satellite 
Communications, Telecommunications Policy over the 
pa st few years on INTELSAT, and the new separate 
systems that aim to provide competitive services 
although only in some areas. 

8 The Federal Communications Commission issued its 
Report and Order, In the Matter of Establishment of 
Satellite S stems provid' n nte at 
tions, 101 F.C.C.2d 1046 (September 3, 19 5). 

This Report and Order provides the background, 
rationale, and a discussion of the economic effects 
'of the separate systems, concluding that they are in, 
the national interest. [Cited as 101 F.C.C.2d 
here.inafter.] 
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9 ~ s; "Laûf~er and T. Robertsorl, A stùdy of Th'e 
Impact of U.S. séparate satellite/systems Policy'on 

1 Developing Countries. Preparpd for the -U.S. 
Department of Statè Bureau of International Communi
cations and Information POlicy, Washington, D.C. 
April 1987, pp. 23-36. [Cited as 0.0.5. Study 
hereinafter. ] Also see chapter?- 3, supra, regarding -
the regional systems, EUTELSAT and ARABSAT. 

The avoidance of significant economic harm dut y 
is found in Article XIV(d), INTELSAT Agreement. 

10 INTELSAT Agreement, Article XIV(d). 
III(e) allows INTELSAT to 

" ... provide satellites or associated 
. facilities separate from the INTELSAT 

space segment for: (i) domestic 
public telecommunications services 
•.. ; (ii) international public 
telecommunications services .•• ; 
(1.ii) specialized telecommunications 
services ... provided that the 
efficient and economic operation of 
the INTELSAT. space segment is not 
unfavorably affected in any way." . , . 

Art.icle 

11 ,The "national interest" is specified in the ·1962 
Communications Satellite Act, §102(d), which states: 

12 

13 

14 

15 

It is not the intent of Congr-ess by 
this Act to preclude the use of the 
communications satellite system for 
domestic communications where 
consistent with the provisions of this 
Act nor to preclude the creation of 
additional communications satellite 
systems, if required to meet unique 
governmental need,s or if otherwise 1-' 
reguired in the national interest." 
[Emphasis aaded]. 

~ Godwin, supra, note 7, p. 309. 

INTELSAT Agreement, Article XIV(e). 

Ibid., Article I(k). 

Ibid., Article I(~). 

16 101 F.C.C.2d at 1065.' 
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17 Ibid., at 1054. 

18 DQmesiic -Satellite POlicy, 35 F.C.C.2d 834 
(19:?2) , authqrized domestic carriers to provide 
domestjc television relay services. 

19 See M. Snow, Competition by private"Carriérs in 
,International Commercial Satellite Traffic: Concep
tuaI and'Historical Background. Included in Tracing 
New Orbits: Coopération & Competition in Global 
Satellite Developrnent. Donna E. Demac, Editor. N,w 
York, Columbia University Press (1986). 

20 since these are recent occurrences,. 'J their 
ultimate success is difficult to assess. One view ia 
presented in ,J. Hills, Deregulating Telecoms. 
Greenwood Press (1987). 

21 See AT&T 1 s ,"The World 1 s Telephones," which 
provides statistics on the concentra~tion of tele
phones in urban cente:ç-s, and the resul ting scarci ty v

of telephones in rural a~eas. 
According to Colombian estimates and data, in 

1973 only 5.2% of the total telephone lines were 
installed in rural areas, where nearly 60% of the 
population resided. . By the year 2003, it is 

· estimated that the rural population will decrease to 
26.3%, and will have nearly 16% of the total 
telephone lines. Charts l, 2 and 4- included in C. 
Sabogal Castro, Implicaciones deI programa de 
Telecomunicaciones Rurales en Colomb.ia y Su Planifi
cacion en La Siguiente Década. V Jornadas Andinas de 
Telecomunicaciones, Cochabamba, Bolivia, February 
1985. 

One objective c:,f tural telephony programs is to 
stem the exodus from rural to urban areas. That 
rural telephony has positive effects on the overa.l:l 
develdpment of in~ust ializing countries has been 
docümented in a num er of books and journal articles: 
Telecommunications and Economie Development by R. 
Saunders, J. Warfo d, B. Wellenius. Baltimore, The 
Johns Hopkins university Press (1983); M. Jussawalla 
and' D.M. Lamberton. (Eds) , Communication; Economies 
and Development, New Yor ergamon Press (1982). 

The International Telecommunication Union has 
published a series ot; "case studies" on Telecom
munications for Developme ,a joint ITU-OECD project 
(1983). 'The ITU, pursuant to the Nairobi Plenipoten
tiary Conference in 1982, established an Independent 
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Commission for World-wide Telecommunications 
Development (The Maitland Commission). Its Report, 
The Missing tink, was published by the ITU in 1984.
Alnong its many findings and recommendations, it urges _ .
developing countries to improve and expand their 
telecommunication infrastructure, particularly in 
rural areas. . " 

INTELSAT has also compiled an excellent 
bibliography on telecommunications and development, 
published in 1985. 

22 ~ Presentation by Judqe Harold Greene at 
Telecom '87, Geneva, 21 October 1987 (Keynote Address 
to Legal symposium), for a, thought-provoking 
assessment on the pr~sent state of international 
telecommunications and divergent philosophies. 

23 See Hills, supra, note 20 .. 

24 Transborder Satellite Video Services, 88 F.C.C.2d 

25 Ibid., p. 28.8. " 

258 at 268 (1981). ~ 

26 J. Gantt, International Satellite co~munica ions 
-- Some . Cuyrent Issres. ABA Forum o~ Air & Space 
Law, Washington, D.C

I
; November 1984. 

27 / .aM, supra, note l, for complete reference to " 
this Act. ~ 

1 

28 ~ 101 F.C.C~2d 1046 (1985)' at p. 1048 for the 
docket numbers of; the applications filed" by these 
corporations. 1 

29 101 F.C.C{2d 1046 (1985) at 1065. 

30 INTELSAT Agreement, Article l (h) defines. "space 

C]
egment ll as "... the telecommunications satellites, 

and the tracking, telemetry, command, control, 
monitoring and related fa~ilities and equipment 
required to support the operation of these satel-

tes; Il" ' . 
31 

, 
Ibid., Article II(a). [Emphasi9' added]. ---"., - -

0' 32 Pan' American Satellite corporation, 101 ~.C:C.2d 
1,319-1341 (1985.) at 1335. See, supra, c~apter 3. 
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j~ -. Ibid q p. 1.32~: footnote 8 cites tbe preai
~ d~ntial DeterminatiQn 85-2 (November 28, 1984). 

34 Ibid., p. 1327. 

35 The European Satellite consulting' Organization 
(ESCO) Report, September 1986. See, supra, chapter 
3. Jj 

.,. 
36 Ibid. "', section 4, Chapter II. 

37 . INTELSAT Report 1986-87; ~. ~.O.S. study, 
supra, note 9, for anotper perspecti~on th~se new· 
offerings. 

38 D.O.S. stuÇiy, SUPI:§, note 9, p. 49. , 

39 ~Ibi~., p. 51. (Emphasis in original). 
"") 

40 Ibid. , p. 51. 

~1 Ibid. , p.' 50. 

42 ) 88 F.C~C.2d 258 (1981). 

43 0.0.5-; study, SUJ2I:~, note 9, p. 51, ~otin9 
INTELSAT documents. ' , 

. . 
44 88 F. C. C • ~ 258 ( 19 81 ~, pp. 288, 289. " . 

The scope of ,the Oepartment of state' s recom-~ 
mendations Q (now known as the Buckley Letter) is now 
being questioned in the courts, particularly in 
reg~rd ta when'INTELSAT should be consulted as ta the 
practicality ér economy of using the international 
space segment instead of a "transborder" sate1~ite 
service. See COMSAT v. Federal communications 
Commission, Slip opinion No. 86-1669 (U.S. Court of 
Appeals, District of columbi"a), decided January 12, 
1988. This decision essentially broadens the 
definition of "transborder services" to the point of 
diluting any prior prohibitions a~ainst the provision 
of certain /services that had been included in th~ 
F.C.C. 's Internationat Com]!unicatioDs, 101 F/.c.2d 
1046 (September 1985)~supta, note 8. 

o 

45 D.O.S. 'Study, supra, note 9, ,op. 50. 

46 Ibid~., p. 51. 
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> 
47 INTELSAT Agreement, Articles II and III; see, 
supra, note 10. 

éJ 

48 Ii>id.', Article III(C)', td), (e). 

49 See Chapter 3, supra. 

50 In this respect, the-cooperation and consent of 
ether signatories is essential. Article V(e) of the 
INTELSAT Agreem~~t states ïn pertinent part: 

... (e) The separa te satellites and associated 
facili ties referred to in' paragraph 
(e) of Article III of this Agreement 
may be financed'and owned by INTELSAT 
as part of th~ INTELSAT space segment 
upon the ullanimous approval' o'f aIl the ' 
Signatories. If spch approv~l is 

o withheld, they shall be separate from 
the INTELSAT space segment and shall 
be financed and owned by those 
requ~~ting them •••• [Emphasis added]. 

ir 

51 o.o.s. Study, supra, note 9,9.50 • 
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PROJEcT CONDOR: . J 
A SUGGESTED ,"PRE-LAUNCH i CHECKLIST" 

The purpose 0Fhapter is to 'set forth 

sorne of the issues raised in the previous ~hapters 

which, in this author' s estimation, need. to be.. 
'Il 

answered prior to launchin~ a satellite that, 
........ 

ostensibly, will meet the needs of the ANCOM 
'" 

countries. 

The previous chapters have attempted te stu~y 

,project CONDOR in a variety of cont;~xts: firstly, 

as th1:r"" outgrowth of regienal integration efforts 

undertaken by the countries signatories of ,the 1969 

Cartagena Agreement. Secondly, the project as the 

subject ~f a number of feasibility studies, most .of 

which concluded that it should be further stu~ied. 

These feasibili ty studies, / however 1 failed to 

consider any of the institutional or legal 

'ramifications of project CONDOR. They have dealt 

wl th "the technical aspects, but' have not delved 

intb the ec'enomic-financ1al, or legal issues 

involved in a regiorial satellite system. CONDOR 

• 
raises many questions of international law, as it 

;. 

~ 
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was attempted to pqint out in Chapters 5-7. The 

last chaptér, on INTELSAT and project COND9R, deals 

tangentially on sorne of the economic asp~cts of the 
" 

proposed system, as weIl as on the continued 
, 

réliance on INTELSAT for domestic' and regional 

telecommunications. 

After Iooking a t Proj ect CONDOR through these 

p;isms, it is evident that there a number of issues 

whioh must ,he re~olved .< if they haye a soluti't>n) 

before this system gets "off the ground". These 
--4.. " 

issues need to be addressed in a realistic fashion 

by the countries involved in the Project, (Bolivia, 

Colombia, Venèzuela) , 
( 

Ecuador, Peru and 

inq.,ividually as weIl as joint participants in ,the" 

project. 

Every country and region, including the 

AndeaPl Community, " wants to improve its 

telepommunications syst'em. Tel~communications is 

no longer a "luxury" item; it is a ~equisite for 

economic and 
1'( , 

social 

Telecommunica tions are often likened . . 
they proviqe the - necessary means ç:>f 

development. 

to roa/s .-

transporting 
1:' 
"-

n goods" ( in this instance an electronic signal or 

messagg) from one person to another. The same that-, 

". 

Il'' 

, 
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l' -

good roads and other means of" terrestr'ial and air 

transportation have allowed fQr the development of 
~ 

count~ies and' continents, sa tao" do 
, 

telecommunications (the "new roads") enhance every 
( 

àspect of society, and permit its development. 

(The 1~~S devel;oped countries" are not so labelled 

" without basis: they lack the necessary 
",' 

infrastructures that would allow them to j oin the 

global mainstream). 1 

The analogy between telecoj,mm'unications and 

roads, tho~gh not per~ect, can be further extended. 

Roads (are built (usually) with the purpose of 

linking cities, regions or countries tbgether. The 

means of tran~portation also are important, and 

societies choose whether to invest in mass, publie 

transportation, or to have individuals provide. ~ 
~ 

their Ç>wn mobility i. e. , have more pri,vately 
l 

owned c~rs and fewer railways an(}./or buses. 

Telecommunications are also faced with these 
. ~ 

choices: their provision as a public service, or as 

a private -enterprise, sup'plying urban' centers with . ' 

more private telephones, at the _expense of keeping .. 
rural areas out of the mainstream. 'Conversely, 

., 

(..0 
- . 
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~ ,"< .,' 
rural telecommunications may be the prime 

,.. obj ective. 
,1. l' 
r These choices, 50 far, nave been mad~ by 

governmental enti ties which have providing 

telecommurications as public 

c~stituehts. Whether the 

to their 

unications 
. 

enti ties will be able to meet all the needs of 

- their petential clients is open to question, if not 
~ \ 

te attack, globqlly • (The M~itland Commission 

. Report, "The Missing Link", stated that for the 

l~ss developed countries ta . "catch up" with the 

developed countries would require an investment of 

b~llions of dollars).2 

AS~TA, a consortium 
fil 

of - five governmental 
~ 

entities.· which provide public international> 

te~ecommunications, is faced with these same 

dil"emmas.. Choices are net easily made, for they 

'entail long-term consequences. , Given the limited 

financial resour'ces available for 

telecommunications (whether for their installation, 

mainbenanee or network ~xpansion), clarity of 

objectives and goals becomes imperative. ' 

Telecommunications, like roads, must have an end 

( 

'. 

... r l, 'It 



o 

o 

- 9.5 -

~bj ecti ve. A road to nowhere is a luxury tha t:" no 
. 

country or group of count~ies can afford. 

In drafting a "pre-launch checkli~t", it h 
difficult to decide which item should be first on 

the list, since they are all important and 

interconnected. They are all an integral part 0l 
thé larger "picture", with ramifications in near; 

every direction. A, clrcle, grather than a vertica 

list, more aptly describes t1e situation: 

tconaM le.' Issuu 
('Rw~f.5) . 

lt~a.' IssU2.~ 
\.J arlona,\ ) 

Perhaps the.most important issue which needs 

clarification is the goal or objective of project 

CONDOR. Once this is clearly established, the 

other quest;ions will ~ easier to resolve-,). 1 These 

relat. to the institutional structure ~f the 

\ 

'Cl 

'\. 
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... 

operating ent!ty in~ha~ge of the CONDOR satellite; 
CI 

the technical (and . ' technologl.cal) choices 

available; the financial 

and its Ultimatjeutcome. 

below. 

viabi:'lity of the system 

These will be dealt with 
Q 

A) PROJECT CONDOR' S GOALS AND OBJECTIVES , 

In most of the writings by ASETA . (e. g., 

Min~tes of the Board of Directors Meetïngs) or on 

project CONDOR (the n,umerous fea'sibility studies), 

many lofty ide~ls are set forth: educa,tional TV 
• 

. for rural ,areas, data ~tra'nsmission capabilities, 

improved telephony, domestica~ly and 

internationally, etc. 'Except for stating that aIl 
, , 

these services could be provided ~~ via satellite, 

there 15 no clear determination of priorities, or 

of obj ectives. 3 

The stakes i~volved in establishing a regional 

satelli te system are very high, the consequences 

féilr-reaching.· 'Hen"ce,' a decision to commit large 

quantities of resources (man~ours, manpower and 

mone.) should be made on realistic gr(ounds, rather 

than on ide610g~Cal or politi~al ones ('e.g., to 

ï 
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vindicate claims to sovereign or, preferenti~l 
1 

rights over parts of the geosta tionary orbi t ; to 

'" "show the flag" or become a member of the "space 

club") • 

ASETA would b~nefit from an exarnination of the 

rnany obj ectives that are possible and obtainable 

from a regional satellite system r and Jar 0 decide 

on Us order of priorities. ,- ~ 
These goals rnay be broken down l.nto several 

ca tegories: political, econornic, social, 

technical, nat~onal, regional, international. 
'il" 

/ ASETA rnembers must decide. what their primary 
. 

obj E!ctive is:' to ex~and th,~ir national networks, 

and incidentally provide regional telecommuni- I 

~ cations? Or is a regional' telecommuni~ions 

network their priority, with gro*th of the domestic 

network as incidental? A determina tion of these 

priorities would be fundamental to the design of 

the satellite: whether i t wou-ld- have spot beams 
'" 

for each country, and/or how many transponders will 
-

be dedicated to ~ional versus regional 
1 

, communication!? 

If , improved domestic or national 

telecommunications is thé obj active of eaoh of the 

.. 

........ 

\ 
\ 

1 
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countries involved, it must then decide' whether 
. , 

urban or rural communications will be,emphasized or 

Ù given priority. 

In regard to rural telecommunications, for 

years the ' indi vidual , ANCOM countries have 

endeavored to expand their teleèommunica tions 

networks in non-urban areas, and h received 
~ 

loans from multilateral agencies for - e. 4 

1 
,They have also passed legislati~n making _ r'ural 

telecommunications a priori ty. As ea\rly as 1959, 

Venezuela passed a law granting tax exemptions to 

telephone and radio broadca~ting companies, 

opera ting in rura1 areas. 5- In Colombia in 1 976 the 

Government. created a "Fund for the Development of 

RuraJ Telephony" , administered by TELECOM. 6 

Similarly, Boli via :" created a "Direccion de 

Telecomunicacion Rural" (Directorate for Rural 
, 

Telecommunication) in 1979. 7 

Despi te the goal of establishing rural 

telecommun~cations networks, 'thè maj ori ty of 

telephone services end up being concentrated in the 

,maj o~'prban - centers,8 Binee access to the remote 

areas - whether jungle or mountains - still remains 

very difficult.' 
" ~ 

\ 

l, 
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Hence, establishing ba,sic services, let alone 

expanding the telecommunications,networks in r~ral 

areas remains more an ideal than a reality. 
, , 
unfortun~tely, the lack of or access • to basic .. 

services leads to the migration to urban centers, 

withŒ the" Siubsequent depletion of the rural 

population. ,The question thus arises whether 

having telecomm\mications and which kind of 

services --' in remote areas will be sufficient to 

keep the population ,in rural communities. 

Sociological and anthropological consiàerations 

might be helpful in arriving ?lt sorne conclusions 
~., 0 

and suggestions or guidelines' as to what services 

are needed, utilized, and feasible. For example, 
. 

, 

public call boxes or telephones may be better - -

alternatives for rural areas, where th~re is access 

to a central location (a gen~ral store, a church or 
~ 

government offlpe). 
/ 

Addi~ionally, the appropriate technology for 

remote rural areas must be chosen: th:J,s may mean 

utilizin9 solar-ppwered earth stations,. (as 1s done 

in Colpmbia and peru) , radio telephones, or 

microwave links. In this respect, local or 

,national experts should be utilized, as they are 

1 
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more . like~y to be familiar wi th the terrain of 

their, country .(POlitirl, - econom'ic and physical) 

than foreign experts who come ta the maj or urban 

centers for a' shoFt stay, and who, as a result 

might be insulated froID ~he real situation. (The 

CAL/SaTEL study- and to an extent ,the ESCO Report 

are good examples of unrealistic recommendations • . 
made by foreign e'xperts). 9 

Each country-should also determine for itself 

whether i t plans to utilize satellite capaci ty -

and how mucq - for television programs, and of what 

type (commercial or educational). ~ These programs 

should be dev~loped prior to launch, and a firm 

commitment obt~ined froID the tele'vision providers. ", :1 
For example, allegedly the Colombian Instituté for 

, -
~adio and Television (INRAVISi:ON) is unwi+ling t.o 

participate l'fi proj ect CONDOR., (Under ASETA's 
... 

present structure it is unable te anyway, since 

ASETA 1 S composition (t'is limited to }p~videI:s of 

international public telecommunications).10 

Prior to instituting regional television 

broadcasts, whether "incidental" to' the natiotal 

ones 11 or intentièmall: reachinq across rborder~ 
the. countries involved must re'ach s:J~cord on 

, ] 

.. 

J 
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copyright remunerat~n,' and other legal aspects of 
\ 

international broadcasting. 12 
'- ' 

They should not 

postpone dealing with the~e issues until after thè \ 
, /1 

launch of a satellite - the likely, result of that 

would be not ~o have regional TV programs because 

of laçk of agreement on them, and thus the 

transponders designa~ed for regional TV would be 

un-utilized • 

. The obj ectives and p'riorities nat.ional 
l 

versus regional, telephony and data transmission 

v~rsus 

other 

television -- will ~bviousiy influence ail 
7 

t 
façtor:S related to the proposed-, satellite 

system, and even t{ie structure of the operating D 

entity., The objectives will bear~n the design of 

the system (number, type ~nd loca tien of earth 

stationsj the number of transponders des~gnated for-
. . 

'what kind of use). These goals, in tt:lrn, will 

affect the potential revenues derived from the 

system, as rl!. as the initial investment j"n it. 

While there are certain costs and benef its that 
. 

caqnot be quantified (e:g., long-term effects of 

enhanced , telecommunications on a society 'or 

country), some of the initial côsts may be held 

" 

l' 
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. 
down if the goals ~and priorities are clearly set 

forth •. 

\ Both national' and regiOna\.te~ecommuni,cati~ns 
goa,ls are fUIldamentally politically choi~s, with 

. " 

social and economic ramifications. B].lt poli tical 
f 

choices should be based on concrete ' s-ocik1.,."..."-:.-and-
, ' 

\. 

< economic considerations, Slnd not merely on n 

ideologic ,whims. 

ommunications, the "roads" of t,omorrow, 

) 

_ t-
'1/ 

need not be inappropriate "supe:r highways"" where a ~ 
, 

simpler, cheaper "by -way," would do j ust l:is weIl. 

Similarly, the "cars" or "busses" need not be 

·"Rolls' Royce", when simpler vehicles adapted to the 

t~rrain would .be more .practical and just ap 

effective. I,n other words, idealism should be 

'tempered with realism, S'?'ii: that the ANCOM countri~s 
. -, 

do nct end up _ havin~ an overdimens±oned, under-

utilized and nearly 
..... 

useless satellite system. 

ASETA·s lI e l ectronic roads" should have concrete, 
• 

specifie "destinations" in mind before the y are 

constructed. 

Hence, prior to undertaking the ~esign of its 
1) 

satelfite system, ASETA would do weIl to analy_ze' g 

and aetermine the national goals of each member' 
1 

" ' 

" ( 
/ 
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/ 

.J c~)Untry, i,ts regional 'obj ectives, and basad çm 

these-, proceed with the design of i ts s-ystem. 

Clarity of puq>ose is fundamental té establishing ) ( 

goals, as well '~s to the means of achie\ring, them. 

This sort of' clarity, seemingly absent at present, 

will save ASETA' and i ts 'rnernber countries mu ch -time, 

, energy and money in the short- and long-Tune 
~ 

, 
, ~ 

B) STRUCTURE OF THE OPERATING ENTITY 

Once ASETA has established c~ear goals and 

ohje,ctiyes for its satellite ~ystem, the stru~ture 
'" , .... 

of thé operating ent.ào'ty will be ea~ier to . 
determine: a governmental public'-service oriented . 

• 
en~i ty; a mixed corporation, with participation of 

~ 

the private secko~, an international commercially ... 

oriented organization; or a purely privately' owned 

operating ~ntity. The latter seèms unrealistic for 

the present, but a mixture of pri vate and public 
~' 

capi tal, w;i.. th rnaj ority ownershfp of the shares in 

the hands of the government rnight he feasible. 

(These alternatives w~re (suggested in Chapter 4, 

, supra, and will not be ,addressed agai'n here.) 
, . 

In any event, the operating entity must ta~ 

into account technology' s evollltion, the faditfq 

" , 

o 

, 
'. 
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- , .. " 
distinçtion between "common carriers" and 

broadcasters, -the of informa tics 

(compu ters ) w i tJl telephony. One entity devoted 

onlY' to undefined "public' international 

- telecommunications" is not viable unless the 

definition of "public international 

telecommunications" is as' broad and ehcompassing as 

that of the Inter.national Telecommunication Union, 
.) , 

aIso adopted tby INTELSAT,. Both' define 

teleco~unieations as 

• • any transmission, emission or 
recèption of 5ign5, signaIs, writing, 
imageq and sounds or intelligence of any 
nature, by wire, 'radio, qptical. or other 
electromagnetic systems~13 , 

T~e INT.ÊLSAT Agreemen,t further defines "pu!=>lic 
. \i . _ --

telecommunicat.ions services" as· '-

••• fixed" or mobile telecommunieation~' 
se~vices which can be provided by 
satellite and'which are available for use 
by the public, such as telephony, 
tilégraphy, texex, faesimile, data 
ttfansmission, transmission of radio and 
television programs between approved 
earth stations • . • but excludi'~g those 
mobile services. • • which are Qrovided 
through {\lobile stations operating 
directly to a satellite whïeh is 
designed, in whole or in part, to provide 
servA~ès relating to t~e safety or flight 
control of aireraft or· to aviation or 
maritime radio navigationi 14 

1 

. ' 



0' 

.. 

! 

- 9.15 -

The EUTELSAT Convention and Operating 

kgreement provide yet another def in! tion 1 perhaps 

more apptopriate for a regional satellite system: 
~ 

D 

Public telecommunications sèrvices means 
fixed or mobile telecommunications 
services whicll can be provided by 
satellite and which are available to the 
public, such as telephony, telegraphy~ 
telex, facsimile, data transmission, 
videote1, transmission of radio and 
television - programs, between approved 
earth stations having access ,- to the 
EUTELSAT Space Segment for further 
transmission to the public; multiservices 
transmissions, and leased' circuits to be 
used in any of these services;15 

ASETA members should agree on a definition of 

the types of serviçes they will be providing 

once the y decide upon basic goals and objectives 

whether they will include both fixed and mobile 
,0 

telecommunications services. 

"While EUTELSAT' s or INTELSAT' s A~reements may 

serve as "guidelines", there are sorne very real 

~ifferences between EUTELSAT and--the potential 

" "ANDESAT'" that must be considered in draftin'g tt~e 
~ 

Andean Communi ty 's Agreemen t,s. 

One major difference between these two 

regional groupings is 0 the number of participantso_ 
o 

EUTELSAT comprises twenty countri~s, whereas ASETA . 

is comprised of only five countries. On the other. 

1 
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hand, the sma~l number of countries involved could 

lead to speedier and reachin~ 
agreements 

Prior to' 

members must decfde 

utilized primarily for 

international (regionaL) 

this respect, Article III 

the ASETA 

is to be 

(domestic) or 

In 

EUTELSAT Agreements provide for domestic 

international service on the same basis. This kind 

of provision could also be, incorporated into the 
Q,IJ 

ANCOM's Agreements. 

While the INTELSAT Agreement and EUTELSAT 

- Agreements provide for representation by publie or 
(} 

private parties,16 ASETA's present Articles of 
, 

Incorporation limit membership to the five 
. 

,governmental el'l:tities which .provide "public 

international telec~mmunicationsJl.17 
, 

These provisions obviously restrict ASETA' s 

representation and purpose, limitations which may 

-~ counterproductive to the implementation of 

project CONDOR. , Hence, the-new Agreement should 

make provisions for participation of pri vate and 

/ 

, 

-1 ' 
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--public entities, similar to those prov!ded in 

Article II of the EUTELSAT Convention. 

The new enti ty' s 

should also reflect the 

Convention' ·or Agreement 

fi~aricial aut~omy that 

"ANDESAT" ..:~deallY should have. National 

legiS~at~, .and legal requirements of éach country 

should be analyzed before the Opera ting Agreement 

is adopted. This would ensure that national 

legislation will net be a dissuasive factor in the 

establishment of the operating _nti ty in one 

country or another. 
l' 

Furthermore, provisions of the Ca"t"tagena 

Agreement of 1969, such ' as "Decision! 24"18 should 

not .. act as impediments to CONDOR 1 S success. 

Rather, CONDOR, anq its o,perating entity 1 should 
If 

enhance the integration goals that are at the heart 

of the Cartagena Agreement. However, the B"oard of 
-

the Cartagena Agreement should have minimal' voice 

or say cver project ~ONDOR, unless it's well-versed 
'4 

on teleconununications matters. Rather, the 

Ministries of Communication (and/o~ Transport) 
\ 

Shou_l~ be the' cnes that ha~ the ultimate 

,cÎêcision-making power. If -CON,DOR ~ going to fly 
~ 

successfully, the support of those 'Ministries is 

1 

-1 

) 

. . 
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essential. That support should be reflected in the 

structure, autonomy and financial power that is 
, 

granted to "ANDESAT", "OATS" or whatever name is' 
b ' 

gi~ to the operating entity of the CONDOR. 

There is 
'~ 

no point in selecting an 

organi za t ional structure or in drafting an 

Agreement that will not meet the needs of ei ther 

the organization or i~s goals. 

.fiASETA, CA'TSAT', OATS,' EMA, need to be replaced 

by one functional operating entity for which 

severa"l models exist (e. g., EUTELSAT ,. INTELSAT, 

even ,national legislation -pertaining to BRAZILSAT 

or the Mexican "Morelos" satellitk). These 

alternatives should be carefully studied, modified 

and the final 'Conventio~ and/or Operating Agreement 

crafted to reflect the goals of the' ANCOM 

countries' satellite. project. The choice is, in 

their hands. ' 

C) TBCHNOLOGlCAL CHOICES AND TRAFFIC QUESTIONS 

The choice of appropriate technology for a 

teleco~unication system depends on several 

factors, among them the objectives of the system as 

well as its current utilization, or tràffi~. . 

\ 
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Traffic figures are closely guarded, and 

difficult to corne bYe In this respect, ASETA, like 

LAC~C, has had to specula te as to its traffic: • demand for services, as well as the utilization of , , 

se~vices provided. 

As. early as 1977, the "SATAN" study stated 

that the data on whieh i t was based were mere 

estimates. 19 ~he situation has not improved 

notably' in the la st decade. As recently as July 

1987, ASETA stated that prior to committ4ng itself 
~. 

to the design of a satellite system, i t needed t,o .. 

update its statistics. 20 Nevertheless, in Decemper 

1987, A~A deeided to proceeti with Pr'oject CONDOR, 

includin~ ~ ts design. 'Whether the design will be 

based on facts, on actual data, or merely on 

p,rojeeted estimates' 'is open to question. 

- ASETA may have data on telephony traffic 

(telephone, felex, data transmission), but it 18 

~nlikely 'that it has data on radio and TV 

broadeastirtg (hours, types .of programs, revenues), 

sinee the mass media are not w-i thin i ts 

jUrisdiction.~l 
. , 

However, if the satelli~e ,is to 

provide radio -and TV broadcasts, ,it would be 

helpful to have sorne data on them. The information 
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could be uS'ed in d~signing the satellfte i tself, in 

allocating frequency bandwidths in determining the 
• 

quanti ty, size and ~ype of earth stations to be 

acqUired" 

For example, utilization of' the Ku Band may be 

for densely populated urban centers 

large 'volumes of data transmission, where 

smaller earth stations could be installed. 

However, tropical countries (like ASETA's members) 

a:r;e more subject to ra in attenuation th an arid 

regions, and for this reason alone, the Ku Band may 

not be economical or optimal for them. 22 

On the other hand, use of the C Band (4-6 GHz) 

.may be better suited to meet the telephony and 
\ '" 

b~oadcast requirements of, countries with ,large' 

rural populations. The. earth statiom> required in 

this instance would be larger, perhaps "TVRO" , 

i?stalled only in community.centers. 

The technical 'and technological chpices should 

be based on· facts, such . as demographics, , 

availabili ty of telephones, te~evision sets, (and , ' 
electricity) , of c9mputers, the level of 

development (and education) of the city, ragion and 

,country. ' other essential facts are those related 
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to demand for service (based on waiting lists for 

ltelephone lines), availability of services by city, 
, 

region and country. 

Whatever data are cobected will be useful. 

only if -they are lystematically collected, 

utilizing the sarne criteria or categories in each .' 

of the five ANCOM countries. 

For example, the data available in AT&-T' s "The 

World's Telephones,,23 are compiled Çiifferently than 

in the International Te~ecomrnunication Union's 

'!Yearbook of Common Carrier Telecommunication 

statistics".24 In sorne i.nstances data are not even 

given, because the reporting administration has not 

submitted them to éithep of these entities. , , 

In other, instances statistics are available, 

but not always for the same category. Thu~, while 

ASETA' s statistics for 1982 counted the number' of 

subscribers and number of telephones, the ITU 
i( . 

Yearbeok (1976-1985) does net include these data.an 

Bolivia • 

. Aceording te ASETÀ, the following f.igures were \ 

available for 1982: 25 

1 

/ 
\ 
1 
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... 
No. of 

No. Of Telephones 
Subscribers No. of Per 100 

C::Jtr2 ( 1 ODOs) Telephones Population 

B ~via J 160 NIA ~/A 
Colombia 1 ,654 1 ,9"85.7 NIA 
Ecuador 310 NIA N'lA 
Peru 326 NIA NIA 
Venezuela 1 ,180 NIA NIA 

According to the AT&T's statistics for 1982: 26 

> No. of 
No. Of Telephofies 

Subscribers No. of Per 100 
Country (1000s) Telephones Popûlation 

Boliv!a ,( CATEGORY 204,747 3.2 
. Colombia NOT 2,547,222 9.4 
Ecuador INCLUDED NIA 
Peru IN AT&T , 519,703 2.9 
Venezuela YEARBOOK) 1,021,136 6.4 

The ITU, for' 1982, sarne categories, gi ves the 

. following figures: 27 

Country 

Bolivia 

Cc>lombia 
Ecuador 
Peru f 
Venezuela 

No. of 
(~bbscribers 

• ·'f· (1 OOOs) 

Not included 
IN ITU 
Yearbook 

N9. of 
Telephones 

NO DATA, except 
for 1978 
1,866,490 

311 ,700 
519,639 

1,377,630 

Telephone 
Sets Per 

100 
Population 

6.47 
3.87 
2.97 
9.43 

As may be seen just from these figures, none 

of the three entities compiling these figures has 

all th~ numbers, no-r do they "count" the same 
·l 

thipg. The ITU figures in the last column are the 

~," '\ r-:~O\ 
't",../' 0' 

/ 
\ 
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number of telephone sets per 100 population. 

Presumably, AT&T also counted the, number_ of 

sets/100 population. If 50, there is a fair 

difference between AT&T 1 S numbers and the l'l'U 1 s. 

As to the number of telephones, there also exists 

i sorne vàriation in the numbers given by the th}ee "1l1 
) 

t 

, ' 

enli ties (,ASETA, AT&T and the ITU). 

In regard to traffic, ASETA gives figures for 

international traffic in minute~, while the ITU 

gives a total of "outgoiIi.g -international traffic." 

· AT&T, on the other hand, gives the number of calls, 

metered pulses as weIl a~_minutes of international 
< 

outgoing telephone traffic. Only two countries 

reported the number of international outgoing calls 

to both ASETA and AT&T (in minutes): 

YEAR 
1982 Colombia 

Peru 

ASETA 
70,250,900* 
6,615,300* 

AT&T 
19,'538,,00,0 

6,635,300 

,. * This figur~ may include aIl calls, since ASETA 

does not seem to differentiate between incoming· 

and'outgoing calls. There is a vast difference 

in the number of calls reported for Colombia. 

While statistics may be manipul..ated and taken 

out of qo~te~t to prove a particular point, the 
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fact remains that in 'the .. case of the ANCOM 

countries' there is a paucity of reliable data (as .1 

-' 

may be seen from the few numbers given above). 

If ASETA is going to design and dimension both 

i ts spacecr~ft and, earth segment to meet proj ~cted 
. 

traffic growth, it is essential that accurate data 

be ,available on past and current traffic 

requirements. Otherwise it iS,likely to ~ecômmend 

the'construction of a system inadequate to meé~ its 

needs, one tha t would be as "overdimensioned" as 
, ~ 

'recommended in the ESCO Report28 for the spa,ce 

segment or an unreali;;ticall~ dimensioned earth 

segment, as CAL/SaTEL suggested. 29 

Investing in statistics-gathering, based on a 

systematic' me,thod' utilized by aIl five ASETA 
" 

countries, may not be an appealing prospect~ It is 

submitted, how~ver, that sorne forethought and 

investment in this mundane task will -result in 

economies of scale, economy Qf time as weIl as of 

funds. Once ~he figures are obtained, ASETA could 

o 

procèed :-to design its satellite system, 

itself o~ real'facts and not on fantasy. 

basing. 

\ 
The, financial investment required a' 

telecommunication network is a real fact -- and 

• 

, 

- , 
- -~--~ 
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financi~ 'requireme~ts 
~, 

for , both the space and 

terrestrial seg~ents should also be based on facts., ... 
With" sorne effort and copperation among its 

members, 'ASETA should, be able to obtain the 
o 

necessary data 6n whiqh to base lts satoelli te 

project. If it is unable to do 50, who will? 
-

Unreliable data are of no benefit te anyone, and it .' 
-

matters not whether the satellite capacity is 
," 

leased or bought from INTELSAT, PANAMSAT or a 
\ 

dedicateJd regional satellite. It will become an 

• expensive "white ele1?hant" in the 

to have o~ensioned spac~ 
sky and on earth 

and terrestrial 

segments, especially when the overdimensioning 

could be avoided by, dding sorne consistent and , 

thorough. research . on equipment available, demand 

. for services, loèal, national and international 
(;) 

tratfic, waiting lïst;>, fault repair time, etc. 

ALI these are good indicia of what is available 1 

and also of what is wanted or needed, country by 
1 

country, and for the reglon as a whole. 

ASETA, like LA0AC has yet to compile reliable 
V' 

statistics on traffic and demand',30 which cou Id, 
, 

serve as a' basis for future supply. As with 

airlines, knowing what 18 the flow of traffic 

.. \ 

1 

'.-J 
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(whether . of passengers or of calls, telegraph 
-- -

messagés, etc.) is important in de~ermining future 

equipment needs, wh~ther of transponders, switching 

equipment or the type of aircraft to add to the 

fleet. This informati9n is also basic for billing 

purposes -- a major squrce of foreign currency for 

both sectors. 

L~AC and ASETA are similar in that '& both 

organi ations are supposed to be studying traffic 

questio s, presumably based on data suppli~d by the 
- -4 

respective official entities in charge. In the .. 
case of ASETA, these are the telecommunications 

, 
.ntities~ in the instance of ,the airline~, it would 

be tl1e airlines' and/or civil aviation 

organization's responsib~lity. In most of the 
1 ' 

ANCOM countries both telecommunications and civil 

aviation are regulated if not owned by the 

government. Therefore, government· officiaIs should 

have access to cft information on the demand and 

traffic of thefr rsector: If the g6vernrnent 
• 1 

entities cannot obtain reliable statistics, -- the 

question is -- who can? 

Both telecommunications and aviation are vital 

to the ê!evelopment, app growth of international 
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. 
trade. Hence, it would be i~ the interest of the 

"official entities in charge to ha"ve' 'a~curate data 

on these sectors, as they have considerable 

influence on the countries' foreign revenues, and 
o 

place in the wor Id economy'. 31 They aIse provide 

the necessary links to development on a domestic 

leyel and to th~ inte~national çommunity.32 If the 
-...J 

statistics on which these "links Il are based are 

unreliable, "the chain is as strong) only as i ts 

weakest Iink" (to quote an old adage). 

The ASETA members must decide how strong a 
1 

ch~in, and of what 'size, they need,. 
(, 

It behooves 

them,' therefore, to ,get' accurate indicators of 
--

their past needs and present demand, so tha t they~ 

can 'make forecasts for the future. Such an 

assessment of their requirements should be 

-------- -- ------'--l 
'. 1 

-
undertaken prior to designing the CONDOR satelli,te ). 

J '. system. 
. 

Once ASETA has accur~te data on telephony (and 

mass media) util~zation and demand, it would be in 

a better position to decide on the transponder 

capacity needed to meet present and future 
" 

requirements. The 1986 ESCO Report stated that 

between 1986 anq 1992, ,ten transponders would be 
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-' 0 

sufficient to meet ASETA 1 S needs. It th en 

recommended launch~ng two satellites, eacn equipped 

with twelve transponc1ers, 50 that by year. 20.00, . 

ASETA would have 

disposal. 33 

24 "required" transponders at its 

) 
. . l', 

On the other hand, by Colbmbian estimates,~two 
. " 

j 

trànsponders are more than· sufficient to meet that ' 

count;ry' 5 telecommunications traffic. needs. 34 

Colornbia is the largest of the ANCOM countries, 
o 

both geographically and in terms of popl.Ilation • 
.. 

:!/,,- -"''''""E.v,~~ if demand - and~ users - grew exponentially, it 

Î 

is doubtful that ASETA will "requ!re" at least 

twen ty four transponders in, the next ten years. 

The on1y way to asc~rtain wnat 
, 

the requirements 
• 

are, or'will be, is by undertaking a systematic and . .' . 
thoro\1gh survey of the' teleêornmunlcations .. 
(including radio,- television and informa tics) 

sector. 35 Thus the issu,e of oyercapaci ty . verSus 

actual requirements' could be resolved • . , 
i t is more economical to 

lapnch a satellite w~th more transponde~~ (i.e. the 

difference in launch and insu'rance costs are 

probably negligible whether a" satellite, wi,th' 12, 

rather than 24·· transponders is la,unchEfd). But the 

\ 
• ~ t (\ J:j:, 
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-
'difference in potentiëil revenues is substantial: 

if the Il surplus" transpoJ?ders can be leased or 
CI 

sold, this income céuld offset ste of' the 

investment required. if Conversely, an 

"overdimensioneq" ~atellite is launched, and no use 
, 

can be mg.de of its overcapacity, obviously this 

will create losse$ to the system 1 s owner (s) and 
il • 

operator(s). ~ . 

In addi tion ~t~rmining "the size of th~ 

spacecraft required by its member countries, ASETA. 
~ 

must come-' ,to a decision on the location of its 

satellite 1 s "TT~station. 
, 

AIl satellite systems require a tracking, 
( 

telem7~ry, control and monitoring station (TTCM), 

whose purpose i5 to keep tr,ack of the satelLite '" 

and ~nsure that .the signals are transmitted to and 

received by the appropr~at7 earth stations. 

Control over the TTCM station is. ~herefore a 
" " , . 

fundamenta) but sticky question, involving not only 
" 

technical and possibly geographic issues, but more 

importantly, political questions'. Whichever 

coun,try has control over the TTCM statfon. has 

virtual control over the satelli~e as weIl., 

.. 

f: 

, 0 

_,_ .' __ . ____ '~~~ ...... .J 
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In-'- a region which. suffers from perennial 

political problems and instability, the location of 

the TTCM becomes crucial, sinee it is unlikely that 
1 

the owners/investors of the satellite system would 
.,. 

want the "nerve center' .. of their system -- the TTCM 

. station -- to fall into hostile hands, or be the 
ct -

victim of sabote~~s.J Even in the ANCOM countries 
~ 

this is a distinct likelihood (if not fear) -- that 

the satellite will end up being controlled by or 

from another country. (One r~ason for wanting to 

have their own satellite system is to have control 

over their means of'communication, and not have to 

depend on foreign source,s' beyond their control). 

~ There seems to exist a basic mis trust of other 

countries among MOSt nations, to which the' Andean 
i i 

countries are also susceptible. However, each 

cduntry among the li }ndetfln communïty no doubt 

believes it has a poli tically stable climate, that 

locating the TTCM station on its territory would be 

the best solution, since it is the "most reliable" 

of the group. 
, ' 

Among the ANCOM countries, howeier, there ris 

another issue which could exacerbate the one of the 

T'rCM 1 S location: narnely i the claim to, sovereign 
\., \\ ' 

" 
-~ 

, . 

-

-
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(or preferential) r,ights tij> the geostationary orb~t 

tGSO) made by Colombia and Ecu-ador. 36 If they 

claim to have superior rights to the GSO, even if, 

they cannot enforce thern in outer space, ~ere is 

nothing to prevent ei ther countr~ from enforcing 
\ 

its claims by taking over the TTCM station. Such 
, , 

an action would give the country control (if not' 
, ' 

rights) over'\- the sa telli te" system -- ~nd cortrol 
"\ 

"(or possession) is' "90% of the law. 1I -None of the 
, 

documents on Proj ect CONDOR allude to the GSO 

claims, nor that,these pose a problem ~n seiecting 
/ ' , 

the TTCM site. But whether or rtot 'it is overtly 

discussed, the concern i6 probably there. (In this 

respect, in 1986 the Canadian government illegedly 

f ' offered Canadian ~rrritory for the CONDOR:' s TTCM 

sta tion, but the offer waS:- not ac<?epte-d) •. 

Locating the TTCM on "neutral" ,teiritory 

(whether in Canada or another country) would reauee 

the 

,(ac 

of having 1;hat core, L elernent fall . ' 
into 

hands. The hostility can.b~ both physical 

physical control), Ç?r I?hilosophical (on-

g'oi 9 disagreement 'on the TTCM' s location beeause 

of divergent polieies and/or claims of riqhts)., 

'. 

·1 , 
1 

1 
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In respect to the TTCM' s location, if not the 

design of the entire CONDOR sate~lite system, 

technical considerations should prevail over 

political or philosophical considerations. 

Telecommunications are concerned not, only with 

technical matters, howe'ver, and the underlying 

political forces must he recognized. It is beyond 

the ~cope of this discussion to provide solutions 

to problems that perhaps have no solution, or which 

are 'better add.ressed through diploma,tic channels. 
o 

D) POLITICAL-ECONOMIC ISSUES 

The choiee' to~ have an adequate 

telecommunications network i,s an economic as weIl .. 
as a poli tical decision. The telecommunications 

entity (whether government-owted ,or privately 

owned) deci~es where it will invest its resources , 

and where it. allocates the reven\!.e.s provided by 

that investment. , \ 

In most developing countries, expenditures on 

or investments in telecommunications are usually a , 
q 

minuscule part of the national budget. In part, 

this is due to the fact that telecommunic~tions are, 

still viewed as a Itluxury", which only a few 
ç 

• <.. 

'-

... 
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entities. ( government " and corporat'ionS) and 

individuals can afford to have. Thus, in countries 
, 

- with a few l~rge urban centers -- which usually are 

o 

also the focal point of "government" and business 
, 

activities -- the means, of telecommunications tend' 

ta be concentrated there as well. 37 Telephone 

network equipment, radio and television stations 

are congregated in the àreas with the most 

population anÇl users of the means of 

communication. Even earth stations accessing the 

I:NTELSAT system 'are .located within a few miles of' 

"the capital of the ?ountry. 
,.. • ".;- - "'..1 

Wit11 small" .budgets set aside for th"e 
Q 

installation or expansion of telecommunications 

networks, there is a èertain ambunt of p~essure to 

maximi~e this ·invest~nt. Thus, most improvements 

or insta1lations take place in urban centers, which 

will produce a' bigher return on the investment. 

The development of rural telecommunications becames 

secondary. 

International lending institutions, such as 

the World Bank38 or the Inter-American Development 

Bank also have set aside a" smaii p~entage of 

their total budget for telecommunicati~. The f, 

/ 
j, 
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:. . 
World Bank 1 s loans tô telecommunications projects 

world-wide amounted to less than 2% of the. funds 

tha~t institution disbursed in 'the last decade. 39 
. J, 

Telecommunic~tions loans and credits to the Andean 
JI> 

Communi ty countries-, from 1962 to 1986, am6unt to 
. 

U.5,. $1 87 million T, of which' Colombia recei ved US 
\ 

$150 million, and Venezuela the remaining US $37 

million~40 Bol~via, Ecuado~ and 'Peru have yet' to 
• 

~ 

receive any funds for their telecommunications 

'projects from this institution. 

The Inter-American Bank 1 s loans to Jthe ANCOM 

oountries, ·from 1967- thrôugh 1'982', were 

. ' 

in the 
'il-_ 

amount of US $39.6 million. Colombia rec~ived US 
, 

$29 million for the construction of public 

;telephones in 2,200 rural communities, while 

o Ecuador received us- $9.6 million for the' 

~nstruètion of public telephones. in o.:' rural 

communities. The -r.emainder was' given te Peru, 

following ~n earthquake. 41 

The Corporacion .AndiIla de Fomento (CAF) -( the 
, . 

Andean Oevelopment Corporation)' d:isbursed' over US' . -

$21 million • in loans to transport and 
" 

communications in 1984. 42 \ (No breakdown is given 

as to how much went to telecommunicatidns). 

" . 

\ 
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If the mul ti-national agencies assign such ëi1 

low priori ty to telecommunications ;Loans (as 
• 

evidenced by their disbursements in the past twenty 

years) , it is no wonder 'that the borrowing 

cciuntries also rank telecommu~ications low on their 

investment p,riority list. 
r 

In dontris~, the 

Maitland Commission ~eport, "The Missing Link" , 

'states 'that' if the 
, 

developing countries are 'to 

- impro~e or expand their telecommunication networks 

as the Commission recQmmended, the total investment 

reguired wou Id be close to US $12 billion a year 1 ~3 • 

Admi ttedly, the developing ,countries ·recei ve 
\ 

funds from sources other than the multi-latelal 

.batiks or agencies for telecommunications 

devélopment. Equipment manufacturers and suppliers 

often grant the'purchasing country very favorable 
. ). , 

purchasing and credit terms. 44 

However, in countries with mounting foreign 
l, 

debts, arid- the incre,ased reluctance of commercial 

banks to make· l'oans to such nations, 45 the issue of 

inve(ting in telecommunications becomes a political 

one, and nct j~st an economic problem. 

For the ANCOM countries, this issue becomes 
,\ 

cr~tical, especially in view of their contemplating 



~----------------------~------~--------~~ 9, 

.( 

. " " 

'. 

"-

c 

1 
- 9.36 -

, 
an inv~stment of weIl over US $210 million in the 

space segment of their satellite' system. To put 

the question bluntly, where are they going to get 

the money? 

According to- the ESCO Report,46 and newspaper 
J 

accounts, Colombia, Peru and Venezuela would 

contribute 28%, or US· $58 million each, while 

Bolivia an'd Ecuador would contribute 8%, or US 

$16.8' million each. 47 Unless the World Bank· . 
suddenly reverses i ts pOlicies (i t - makes no loans 

to regional consortia), and 'unless the Inter-• 
Amer.tcan Bant\.: increa:ses (or revives) i ts loans to 

the telecommunications psctor (it has not made any 

loan for telecommunications to the ANCOM countries 

since 1982), these funding sources cannot be 

counted on • 

Whether the countries themsel ves are able to 
, 

generate these funds from their existing 

telecommunications systems: is doubtful. 

Internation'al telecommunications, are the large st 

producers of foreign revenue. But . man y 

internatipnal calls will be required to generate 

the millions 'of dollars that wila have to be 

invested in the satellite system. 

" 
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Thus, ASETA' s member must make sorne difficult . . 
decisions regarding the financing of Project 

CONDOR. Should the governmen.t ~ alone be -the main 

in~estor, or oould private corporations and parties 
. 

be invited to participat,e, so long as they are 

natiopals of the countries involved?48 If grants , 
or "soft credit terms" are accepted from thè 

~anufacturers of èatellites and/or earth stati0ns, 

what will be the long-term consequences of bein~, 

heavily indèbt~d to foreign corporations? Wil~ 
these want to play a: role in the operation and 

managemént of the satellite system?49 

Another set of issues arises ("the other side 

of the coin"): If t'hese countries decide nO,t to 
<Q 

invest in the expansion and improvement of their 

'telecommunica tions networks ( both national and 
1 , 

~egional), what willj be the 'long-term consequencès ... 
of this policy? 

The gap between the "haves" to the North- ~nd 

the "have nots'" to the South is increasing, rather 

. than diminishing. 50 • The growing gap is due, in 

patt, to the recognition in the developed countries 

of the importance of telecommunications to their 

continued growth and prog.res s; 
/ - The developing 

" 

" 
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II 

countries realize th'at telecommunications are vital 
\ 

to their survival, let ~lone development, but they 

allocat~ few resources to this sector.' '. IThe 

benefits of an inves'tment in tel~communications re 

not always tangible or quantifiable, and ew 

enti ties . are 'keen on . investing in something as 
. , 

intangible and invisible as a satellite 23,000 

miles away., 

That the ASETA CQuntries must develop their 
\ 
1 

national and regional: telecommunications system 'is 

a ,lI given" reality. 
. , 

The question', then, is how to 

achieve this goal without ~ortgaging themselves for 

tpe next decades? 

One alternative is not to purchase their own 

satellite. The Colombian press stated that by 

investing US $58 million as i ts share in CONDOR, 

Colomb~a would "save" the cost of renting one. 

transponder from INTELSAT - US $850,000 a year. 51 

It i$ difficult to reach this same conclusion by 

using simple mathematics: $58 million coûld lease 

.rnore than 'one transponder for 58 years (assuming 

prices remaio constant). This does not ,represent· 

any·kind of "savin9s." 

.. 
, 1 

.. 

\. 



o 

i ,,,,-

o 

- ---\~ -----------~~~~~~~"'" 

- 9.39 -

Another alternative is to continue leasing-
, 

transpond"ers, Ç>r purchasing ,> them from e~ther 
" 

INTELSAT or PANAMSAT.52 These would be for the 

provision "of domestic service only, and;would not 

achieve one goal of the ANCOM countries: to 

establish a regional telecommunications system. 

Under .this alternative,·the status quo (at least in 

re~pect to the space segment) would prevail -- the 

ANCOM courl'tries would still be dependent on 

external sources for their telécommunications. 

However, the countries w,?uld gain experience in 

managing a satellite system that could eventually 

provide regional' telecomm'unication services. 53 
• 

A third a'lternative 
. 

is to proceed with the 
.,} 

design, development and construction of the 

spacec.raft CONDOR, and hope that all the probléms 

that have to be re'sofved: will be answered between 

"now" and the time it is launched (19'92). 

It is submitted that this last alternative is 

the least viable or realistic of the present' 

choices. In looking bi.ck at aIl the previou~ 
, 

fe~sibility studies on project CONDO~ and its 

predecessors -- such às the educational television 

via <satellite -- it çecomes obvious that since its 

" 



( 

,/ 

c 

9.40 

• 
! ' 

inception, the idea of a regional satellite system 
1 

for Latin America or for onll'- the ANCOM counbries, 

has ·been plagued with .the same proçlems. These ar:e 

economic, political, social and legal in nature, as 

has been discussed' in the preceding chapters. 

Most of the previous st~diès have ~onsideroe'a~ .' \ 

only the "technical and economi~" feasibility of 
-

the project, concluding that it is feasible. From 
c. , 

a purely tèchnical perspective" the studies are 
o 

correct: the technology exists to solve !post if 

not aIl difficulties of a purely technical or 

engineering nature that may arise out of a regionët"l 

satellite system •. 

In regard to the economic viability 'of project 

CONDOR, if only_ the intangible economie benefits 

are ta ken into cÇ>nsideration, the proj~ct would be 
Ir 

or i5 viable. However, none of the previous 

studies has discussed how the proj ect wouid, be 

financed • 

., The ESCO Report, and even the ITU/uNESCO/UNI;>PJ 

Report, speak of investing hund~ds of millions :of 

dollars in the space segment alone of the regional 
.~ 

satellite system -- but they do not say from I,where 

tnose funds would (or could) be obtained. 54 This 

1 
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is not an inconsequent~al consideration, since the 
~ , " 

aÏnount 'of money required for botl1 the terrestrïarl 

and space segments represents an investments of at 

least US $500 million -- a half billion dollais. 

Hence" it would seem to be financially more 

viable to' continue leasing transponders from" 

,INTELSÀT; or purchasing them from either that 
" or~anization "or from PANAMSAT:S5 

, ~ 

Compara ti vely 

speaking, the tiansponders are inexpens~ ve (les~ 
,\ 

t~an us $1 million for an annual lease, and 

proba1:?ly about US' $6 million tô pûrchase a 

tran~p0nder ).1 , 
1 

The conti~ued u~e of the INTELSAT syst~m would 
, ' 

. also require. less investment in the te,frestrial .. " 
~ segment. A new iI}.frast;-ucture, compatible with 

, ' 

either PANAMSAT's or ASETA's sat~llite would ha'Ve 
• f 

tOI be designed anq developed. Those funds could be 

useêl mor~ advantageously, perhaps, in the f,urther 

expallsion of the) existing. infrastruc,tu.I;'~: 

Each country, if they reach such an agreement, 

could se,t aside sorne of the revenues produced by 

" theiF preient telecommunications ~etwork to _finan~e 

th~' !,insta~latG?and expansion of the r'l9ional 

satellite Fystem. 

• 

\ 
\ 

~ t .' ' 

t. 

.,-
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Furthermorë, bonds, or ether enticing 

investment instruments could ~e marketed to aid in 

financing CONDOR. 

~ --
~~n brief., there are methods of generating 

'funds doinestically which could be studied. If the 

1 

total amount involv~d is a' less formidable' figure 

than hundreds of millions of dollars, (i.~:, a few 

million fol;' transpol'lder purchases), ,i t if likely 
, 

that national's will invest.)1 Self-generated, or at 

least locally-generated funds would'bave the added 

benefit of reduced dependence on outside funding 
-V 

sources. 

There are many ways of obtain~ng the necessa~y 
'~ 

fitrancing, from internal and- -ext~rnal sources. 

However, the principal ingredient for the success 

of such- an end'eavor is the political will to 

achieve certain goals, such as investing in 

~lecommunications 

the country. 

1;p further the development of 

CONCLusrON 

The economic and technical issues -related to 
j , 

feasib~lity of a satellite system can be 
f 

resolved f~irly easily. Obtaining or generating 
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the funds to finance the" network ~s also -'pos-sible, 

with .. sorne creative thinking (and marketing 

techniques. 

These issues becom'e minor ones compared to 

those presented by ~ the legal and political 

questions involved in a multi-national satellite 
,-< 

communications project such as tONDOR. 
l' 

The history of South America, and of the ANCOM 

countries, ,is replete with in.stances Wht:: bi-

national cooperative e~forts-lhave been stymied, 

bogged "down 

'hostilities. 56 

in protracted negotia tions- or 

Sorne \ of the problems have .been present for 
" , 

centuries; they are not going to be resolved within 
~, 

the n~xt four years. The lack of trust between 

, , 
.' 

l, 

__ - ~ Iô!) 

.countries and people, 'what is known in Colombia as-

"la malicia indigena" (the indigenous or' native 
,..... ,c' 
~ ~ ~ 

malicer)', .-arl have, to be ~urmoul1ted' _.: if that is. 

possibl~ -- to-' ensure project CONOqR', s success. 
~ -------

As ,to legalisms -- and legal problem~, -- :phe 

~SETA ,countries have yet to reach' any degree of 

harmony among themselves, pa~ticularly iri regard' to 
~ \ 
their - ratification of international treaties 

pertë;lining to .air space, outer space acti vi ties or 
o 
c 
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telecommuni9ation-sa~e~lites.57 Their accession to 

(if not ratification'of) !::t:he Outer S15à"'ce Treaty a;ld .. 

Liability Convent_ion would a-llow thern to go forth J 

witb Projeèt CpNDOR with a comrnon legal position or 

base. A united legal front will be essential wh en 

tpey negotiate ~or the spacecr~ft, launch and 

insurancel and 'wnen th~y deci~ where to locate the' 

heaiiqu~rters~ \of/", th~ operating: enti ty, ".~nd of !:he" 
• CI / , 

,tracking station (TTCMl). , 
The 1ikelihooQ--gf--the ANCOM cO~lIft9îes adopting 

- . 
a common Iegal (let alonè political) position would 

be . a rare dccurrence, however. It>~ would require 

that • Ecuador' and Colornbia "retract" , 

di~qlaim\ 1;heir posl t-ion in :l;'egard to 

-préfere~tial rights to the qeostationary 

if not 

having, 

orbite 

\ This is now an issue of, international"significance, 

aebated in many ~ora', 'and one tbat wiIl not 
~ 

disappear or be resolved in the immedi'ate future. 

Thus, even though thé Equa tor ial countlr ie~s claims 

to preferential ~ights over Ene GSO C1.aot be 
disregarded, these claims should not become' major 

. ~impediment .to the possibility of a egional 

a - ~atellite sy~tern' for the ANCOM countries. These 

'" countries must address 'this questioQ, as well as 

0, 

, \ 

t' 

J 

o 
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Project CONDOR emerged form the regional 
. 

integ.ration efforts sparked by the 1969 Cartagena 

"Agreement. It'was a1so a product of ~he eXisti~ 
technology -- satellite communication -- and the 

~ promisê it· held for deveioping' and--O ..:i.ntegrating 

, c~ûntries and ~egions' i~ the-glOba~ mainstr~~m.~ 
- , . 

These promises and goals are still feasible. 

From a technical perspective, ~Project CONDOR is 
, 

feasible.· Whether it is econornically (and/or 

financially) vi,able requîres fùrther ~nàlysis and • • 

study. The major hurdles yet to be surmounted are 

the legal anà'political issues. Whether these hav~ 

any final r~solution is~open'to question. However, 

'differences can be set aside, if the political will 

exist~ to dp so,firl order t~ bring te>" fruition 

proj ects or -_ideas tha.t hfve been - long in the 

making_ 

Pr,oj ect CONDOR sti 11 holds the same promis~ 

improving and developi~g 
Î 

communications and 

life in general in the Andean Commu~ity that it did 

at its ;.nception. But those promises must be 

~, 
v 

, ~ 
," ,. 

, .1 

~ 
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-' 



, 

,-

• 

, 
f> ' 

--

o 

" 

• 

\. 

/ 
1 

9.46 -: 

• tempered witb realism. 

solutions to j\many issues 

before CON~ flies. 

One real'1ty i8 that. 

have yet to be found 

, 
The CONDOR satellite 

--

reàlity 
- GL 

for the Andean 
... .. 

(\ 

. syst~m may 

Community • 

'0 

J 

.... 

yet 

.. 

c . . , 

become . a 

, , 

4 

, 
", 

• 1 1 
.' " 

.J 

, 1 ... ,.1 / "ë 
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1 

.' 1 Morawetz, supra, Chapter 1 ~ z:1.ote 6 provides 
--sorne statistics comparing the cost of transporting 

goods in the Andean Communi ty wi th the costs in' 
Europe. Bad roads and a weak infrastructure lead 
tO,higher costs in the ANCOM. ~ 

< 

2 ,l'The Missing Link"', Report on the Independent ," 
Commission for f, World Wide, Telecommunications 
Devrlopm~nt. (The Mai tland Commisàsion Report). 
Geoeva, ITU (1984), pp. 57--63. ['Cited hereinafteÏ'~ 
as The Missing Link]. 

, 
3,' See, supra, -Chapter 3 for an-analysis of these 
feasibilit~ studies. 

• . " 4 The Inter-American Development Bank, \ 
Washington, D. C., has loaned Colombia and Ecuador' 
nearly us $40 million for their" rural 
t~lecommunicati6ns programs. A secon~ loan to 
Colombia b for this purpose' was studied and 
r.ecommended, - but not granted.. (Information 
obtained from a one-page mimeograph sheet,' Inter
American Development Bank). 

5 Decree 541~ January 16, 1959. 
-January 17, 19'59, venezu~ 

Gaceta Oficial, 
1 o D 

, 

6 .piario Oficial, May 18, 1976,". COlombia (,No . 
decree number given.) (Information obtained from -
Library of Congress' compilation of Latln American 
Legislation, Washington, D.C.). 

. 
7 Library of Congress cprnpi.1a tion 0+ La tin 1" 

.American Legislation, Washingfon, D.C~' 

8 ~, AT&T, "The World' s Telephones Il, 'which 
gives Tables with data on the number of cities with , 
over 250,000, telephones, and telephones in the 
world' s principar cities (pp. 89 and ff:) (1 983 
Edition). This publication gives the following 
data for the ANCOM capitals: 

CITY/COUNTRY 

La Paz, 'Bolivia 
Bogota; Col,ombia 
Quito, Ecuador 

CITY/POPULATON 
TEL. IN CITY/ 

COUNTRY 

890,000 J 83,049/204,747 
/ 

4,250,000 581,146/2,547,222 
[No Data Reported] 

(footnote continued) 

.. ... 
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(footno~e continued from previous 
Li~a, Peru 4,908,664 
Caracas/Venezuela r: 3,.141 ,000 

pa'ge) 
379,~20/519,703 

*482,807/1 ,021 ,136 

0, 

* (main linas), 

pp •. 3).21 a~ pp'. 

~ , 
,'" 

9·" See, supra, 
3.44 & .ff. 

Chapter 3, 

10 ASETA,~Articles of Ihcorp0ration, Chapter III~ 

11 "Transborder-"-services _h~ve bee~ authorlzed by 
~ the Federal Communications' Commission (USA) 
and by INTELSAT. See·, supra, èhapter &, pp., 8.18 & 
ff. " . 
1.2 See, supra, Chapter 
th~se issues. 

5, for a 
• J 

discussion of 
~ 

• 
13· International Telecommunication. Union, Radio 
Regula tion 1 -1; INTELSAT Agreement, Art. 1 ( j ). . 

~ ,. 
~ 

14 INTELSAT Agreement, ~rt. I(k). 

15 EUTELSj\T Convention and Operating Agreement,' 
Art. 1 (k). . 0 

16 Ibiëi., Art. IUb); INTEL1:iAT Agreement, Art. 
~'II(b). -,. 

1 7 ASETA, Articles of I~corporation, Chapter II. 

18 .. ~, ' supra, 
accomPJ'nying texte 

Chapter 2, note f 12 

, .. 1.9 See, supra, Chapter 3" pp. 3.16 & ff. 

20 EL TIEMPO, Bogota, Colomb~a, July 8, 1987. 

pnd 

21 ASETA 1 s "rrlembership i s limited 1 to providers of" 
international telephony services. ~ ~, supra;' note 
1. 7 • 

, 
22 See, supra, Chapter 7, wherein the technical. 
meritS-of C-Band and Ku Band transmissions are 
discussed. . l 

• 
23 "The tlorld 1 s Tèlephones",. A Statistical 

(footnote conttnued) 

• 
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, , 

\1, ' 

, ' 

" 
(footnete continued from previÔus page) 
Compilation as of January 1983. '" AT&T (1984). (No 
city of public~tion given). l , 

(1 • 
, 1\ 

24 Yearbook of ... Common Carrier Telecorntnupication 
Statistics, 12th Edition (1974-1983) IntetRational 
Teleqommunication Union. Genev~, 198~. 

25 ASETA, Document '105, October 1983, Sistema 
Regional Andino de Comunicaciones por Satelite con 
Capacidad'f.INTELSAT Compartida: ' Aspectos' Tecnico
Economicos. Table No. A-1 {Subscribers, and 
International Telephone Traffic in the. ANCOM 
region J • These same statistics were provided by 
ASETA to INTELSAT, and also appear in The 
.Transpo~der Lease Report (1,984). ' V'/ 

, 26' . See, The World 1 s Te le phoi'tes , supra, note 23-. _ 
'/ 

27 See , ITU Yearbook, supra, note 24. j 

28 European. Satel11te Consulting organization° 
Report, September 1986. (Unpaginated). , 

1 

29 See, supra,' Chapter 3; CAL/saTEL had 
recommended over 109 earth stations for Bolivia. 
(Orig'lnal Executive Summary unpag'inated). .. 

.. ...~ 
30 Latin American 'Civil Aviation (: Commission, 
supra, Chapter 2, ·fn. 23, 24. ASETA, Articles-of 
Incorporatio~, Chapter II. ~ 

31 LACAC, . supra, Ch/Pter 2, fn. 24. Pas$enger 
revenue milel;>,' cargo loads, telephone calI pulses 
,are important factors in establishing tariffs, and 
in negotiating bilateral agreements among airlines ; '" 

, and telecommunications entities respectively. . ( 

32 , Landing rights, whether of airerait - or' of 
sûbmarine cables, are pri~ileges that allow for the 
development of ~nternational ~omrnerce and traffic. 
(See,. 'Chapter 2~ supra, for a discussion pf the 
similarities between airlines and 
telecommunications entities) • 

. 33 ESCO Report, supra, note 28. Figures 1'-3 
'(unpaginated). See, supra', Chapter 3, fn.', 70 and 
accompanying tex~ 

. , 
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34 ,TELE.COM-Colombia.. 0 verbal "'Commuiücation with 
. /his author. _ 

/ 35 EL TIEMPO, li3ogota, Colombia J,ly 8, 1987. 
~ ~ This report on J?ràject CONDOR stated that" a final 

__ ------~ ,'" -decision on the satellite was being postponed, 

... . 

• 

r 

~ 

0 .. 
0 

r 
~. 

li" 

o 

since ASETA .had to update i ts stat~stics on, demand 
'and traffic. . 

, \ 

'36 See, supra, Chapter 6,\ for ët discussion of the 
Equatqrial countries' claims to preferential. rights 
to the geos~ationary orbite The Bogota Declaration 
of 1976 states the basis for this posi~ion. 

- 37. 'See The World's Telep~~nès, s~ra, note' 8 • 
~ r {-

-38 The World 
International 
Dev\~üopmeh t . ' 

Bank "s official name is 
Bank for Reconstruction 

" 

39 The Missing Link, supra, 'note 
f " 

2, p. 121-

J 

t~e 
and 

40 World Bank, Telecommunications 
Credits, December 1986. (Qne page 

L9ans and 
mimeograph 

, sheet). 
, 

1 4/ntep:;'-American Development. Bank,', supt.?! note 
~ • v 

42 The ~atin Am~r~can Integr~tion Process in 
1984,' p. 101. (Publication of the Inter-American 
Devel~pme~t Bank WAshington, D.~. and the Institute 
f~;:." . .J-~?ti.n American Integfation, Buenos Aires.. (No. 

"" .publication date 'gi ven) .. - ' , '.,-'\. 

43 ' The Missing Link, supra, note.,2, p. 57 ... . . " 

~ ~ 45 • " Washington Post, Washington, D. C·., 
~ebruary 14, 1987, p. K-2. 

') 

See, supra, Chapte~ 3,-pp. 3.44 & ff. ~6 

47 EL TIEMPO, Bogota; Colombia, November 14, 
1987, p. 8-A. 
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• 
48 In this respect, the conditions for ~nvestment 
set forth in Decisiodr24 of the Carta~ena Agreement 
- as weIl as in other Decisions of the Agreement 

, should be reviewed. See, supra, Chapw.er 2', fn. 1,4, 
15, 16 and accompanying texte . 

• 49 One purpose of nat~ona~izing both the a{rlines 
and telecommunications ent.ities in the early, part 
of this century was to \'lave these sectors under 
national control, and not in,' J:he hands of foreign 
corporations. " The trena to "privatize" 
telecommunications, especially if the private party 
were a f0reign entity, could hardI y be considered 
"ptipgress" from th'is perspective. 

" 
\ 

50 ", In this respect see The Missing Link, supra, 
note 2. The MacBride Commission Report, also' 
dfscusses' the gre_wing' dHasm between the poor and 

, the . affluent cou'utries, due to poor communication 
lirtks. ,'Many Voices, One World, Report by the 
International Commission for the Study of 
~ommunication Problems. Kogan Page, London) 

~- UNlPUB, ~ew York/UNESCO, Paris (1980). 

51 EL TIEMPO, Bog{),\:a, Colombia, N,ovember 1'4, 
1987, p. 8-A • .. 

1 

52 t\The It;TELSAT Tran&!,onder Lease Report, supra, 
Chapter,3, note 56, stated that the cost of leasing 
6 transponder's a' year wou Id 'cost the leasing 
~oûntries approximately US $1 million per year per 
transponder. 'See, also the new Planned Domestic 
Services (PDS) offered by INTELSAT, supra, Chapter 
8. What PDS and PANAMSAT's transponders wil~ cost 
has yet to be firmly established. 

53 SEE INTELSAT 'Transponder Lease Report, supra, 
Chapter03, note 56. 

54 See, supra, Chapter 3. 

55 See" 'sbpra, note 52" and Chapter 8' in 
particular •. 

56 Sorne aspects of this "heritage" were described 
in Chapter 1, supra. 
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S> 

57 Chapters 5-7 deal t wi th sorne Ç>f the legal 
issues yet to be resolved: ratification .of 0 < 

_ copyright conventions, -pf the Outer Space Treaty 
and- Liabili ty Convention as' weIl as signing the 
Interna ti ônâr---------'Pel-eeernmun-i-eat-ionr-'- Con ven t i""p'-=cnc----_____ _ 
(Nairobi, 1982), 'and ev.en the Warsaw Convention and 
Protocols. ',These issues will keep the ANCOM 
rnernbers busy for quite a while. 
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