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EEECT , . ABSTRACT :
Project CONDOR is a proposed commﬁnication ’ ‘:\

satellite system for the five countries of the

Andean Community. The Projqct's historical-

economic context, and a survey of previous

& feasibility studies. provide the background for thé
legal analysis of the CONDOR satellite system: its
rédlation to COPUOS, ITU and INTELSAT, organizations
concerned with outer space and telecommunications.

« Several tssues, legal and political, merit further
- study to insure Project CONDOR's success.

g

¢
* X

Le .Projet CONDOR -- la faisabilité d'un systéme

de communication par satéllite pour les pays du
Groupe Andin -- a €t€ €tudi€ a plusieurs reprises.
Ces €tudes ont porte€, sur les aspects techniques et
dconomiques du projet. s

Cette theé porte syr sa faisabilité&, vue d'une
perspective historigiie et économigque, qui sert de
cadre a l'analyse juridique du projet. A fin 4'
assurer son succés, plusieurs points doivent &tre
tenus en compte, tels gque le Projet CONDOR et son
rapport avec les organismes internationaux qui ont
d voir avec l'espace extra-atmosphérique et les té-
lécommunicationg (1'ONU-CUPEEA, 1'UIT, et INTELSAT).
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PREFACE AND ACKNOWLEDGEMENT °
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Project CONDOR - a proposed. satellite

L] . ®

communication system for the five countriés of the
@«

~

. ‘ R B K
Andean Community (Bodivia, Colombia, Ecuador, Peru
"y : -

Lo B ' ‘ N
. B andﬁ\ enezuela) has been the subject of several

technical-economic feasibility studies.
= ) ‘

This thesis views Project CONDOR £from k a

different perspective, ‘ First, it places the

w

project in a historical-economic context: CONDOR

o
°

. as the? résult of prior regional integration
" efforts. Second, the thesis analyzes’the project

from a 1legal viéwpoint: its relaﬁion to the

Y

international, . intergovernmental organizations

congerned with outer space and telecommunications
N %

- issues (COPUOS, ITU, INTELSAT). &Lastly, it

ﬁresenté a list of issues that should be addressed
before Project CONDOR~becomes reality.

: _ This thesis differs from the previous” studies

€

" of CONDOR in that it was written for academic

° purposes. . It was not commissioned, requested or
’ ° &
financed by any person or organization. The

analysis and conclusions are solely those of the

‘ ~ ¢
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ITU, World Almanac, Int'l Monetary Fund, INTELSAT REPORT (1986-1987).

-y A ™
N : - \ -
® : P , ;\
) ) \.\ L4 '

‘ .yq?ézktlon FIGURES® ., O L
cudnrnvo BOLIVIA® COLOMBIA ECUADOR PERU VENEZUELA TOTALS
CAPITAL: ) LA PAZ ‘BUEDTA \ QuITO : LIMA CARACAS -
POPULATIONS 6,300,000 29,000,000 e.ouu.nﬁo 19.902.687‘= -17.317.000* 80,515,487
AREAS (sq. mi.) ) 424,200 439,825 © 104,510 482,257 352,141 1,802,933
POPULATION DENSITY: -, 14.7 67 a6 40 . 49 -
(per sq. mile) " ) - '
EXCHANGE RATE/US $1.00 ‘2.20 Pesos 275 Pesos Eéd Sucres -45 Intis 30 Bolivares --
(Feb. 1988) ’ .
rELeconnuulcnrluué ENTITY: ENTEL TELECOM IETEL ENTEL CANTY - --

' NUMBER o? TELEﬁﬂouesgao i? 264.7a1 (1983) 2,567,222 311,7001(1952) 519,703 1,021,136 4,604,508
TELEPHONE DENSITY: N/ '§.62/§00 Pop.  3.87/100 Pop.  2.97/100 Pop. 6.21/100 Pop. -
NUMBER OF RADIO SETS: 480,000 (;seao N/A . asn.uéb (1984) 875,000 (1984) N/A .-

. A

'NUMBER OF TELEVISIPN SETS: 386,000 (1884) - N/A N/R N/A - N/A --
LITERACY RATEs 75% B2% 90% 72% 85% a1 |
INVESTMENT SHARES IN INTELSAT: 0.127985 1.178200 0.353309 0.747470 ' 1.008325 3.41019
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LIST OF ACRONYMS ’

Annals of Air and Space Law

T

Articles of Incorporation [Sf ASETA]

Andean Community:; countries signatories
of the Cartagena Agreement of 1969:

Bolivia, Colombia, Ecuador, Peru,

Vernezuela. (Chile was a member of the
ANCOM from 1969 to. 1976)

Andean Satellite Organization. (Name
proposed by this author for CONDOR's
operating  entity. (See  EMA, OATS,
" TELANDSAT) : '

‘Arab Corporation for Space Communicat}ons

i

Asociacfg%- de Empresas Estatales de

.Telecomunicaciones del ' Acuerdo
Subregional Andino. (Association of State
Telecommunications Entities of the:
Subregional Andean Agreement [ the

Cartagena Agreement of 1969])

Aviation Wegek and Space Techonology

Board of Directors [of ASETA}"

Broadcast Satellite Service (ITU~RR)
‘Berne Union. Short name for ‘the Bexrne
Convention for the Protection of Literary
and Artistic Works (Paris Act, 1971)

4

Corporacidn Andina de Fomento
(Andean .Development Corporation)

Canadian Astronautics Limited/saTEL

_Consultants Ltd. .

’

Compafiia Andnima Nadional de Teléfonos de

o

Venezuela.

b

Comisidn Andina de Telecomunicaciones por
Satélite.  (Andean Commission - for
Telecommunicdations by Satellite)

9
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CCIR
CCITT

CITEL

COMSAT
COPUOS
DAMA

EMA

ENTEL-

Bolivia
EN?ELngrﬁ‘

ESA

ESCO

ETV,

EUTELSAT
) s’\
F.C.C.

FDM/FM

FSS
GS

IATA

- vi - N
Radio

[French  Acronym] International
Consultative Committee, ITU

[French 'Acronym] Internatlonal Telegraph -
ITU”

and Telephone Consultative Commlttee,

Conferencia Interamericana de Telecom-
unicaciones (Inter-American Telecom-
munications Conference) ¢
Communications Satellite Corporation
(U.S.A.) ;. . ) '

'[United . Nations] Committee on  the

Peaceful Pses of Outer Space

‘Demahd Assigned Mqltiple Access

”,

Empresa Multinacional Andina.

(Andean Multinational Corporation) (See,

" UANDESAT", OATS, TELANGOSAT)

o y
Empresa Nacional de Telecomunicaciones,
S Al M. ‘

Empresa Nacional de Telecomun%//91ones
del Peru . /////
,\/ .

European Space Agency ) . /

European Satellite Consulting Organ-
ization b

Educational Television (via satellite)

European Telecommunlcatlons Satellite
Organlzatlon . .-
Federal Communications Commission
(U.S.A.) ' ‘
Frequency Division Multiplex/Frequency

Modulation = . , .

Fixed Satellite Service (ITU-RR) ¢

A\

General Secretariat (ASETAY

International Air Transport Associatioﬂ

3
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GSO
ICAO

IETEL-
Ecuador

IFRB  _

IISL

. -

:_~ - vii -

Inferhational Business Services .
{New.Services offered by INTELSAT)

Geostationary Orbit v

International Civil Aviation Organizaéion

Instituto Ecuatoriano de  Telecomun-
icaciones

International Frequency Registration
Board (ITU)

International Instituyte of Space Law

INRAVISION » Instituto Nacional de Radio y Televisidn

INTELSAT

ITU

ITU-RR

LACAC :

" LAFTA

v

LAIA
RS

LDCs

'NASA

OATS

"(Colombia) (National Institute of Radio
and Television dependency of the Ministry
of Communiqations, Colombia).

-

International Telecommunications Satel- .

lite Organization

International Telecommunication Union

\

International  Telecommunication Union -
Radio Regulations

Latin American Civil Aviation Commission
(CLAC is its acronym-in Spanish)

Latin American Free Trade Association.
(Created by the Treaty of Montevideo of
1960) ’ \

Latin American Integration Association.
(replaced LAFTA in 19&{) R

Less Developed/Developing Countries
National '  Aeronautics and " Space
Adnministration (USA)

Organizacidn Andina de Telecomunicaciones
por Satélite) (Andean Organization ' of
Telecommunications by Satellite) (newest
acronym for the operating entity proposed
by  ASETA) . (See  "ANDESAT", EMA,
TELANDSAT). b
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PANXKMSAT Pan American Satellite Corporation (Usa)

RARC . Regional Admiﬁistrative Radio Conference
(ITU) . .
RIT - Red'Inter-americana de Telecomunicaciones

(Inter-American Telecommunications Net-
workn A microwave network functioning
in Latin America since the 1970s.

. SATAN Satelite|Andino (Andean Satelkite)
. . (replaced by Project CONDOR)
SATCOL Satelite Colombiano
4 . (Colombian Satellite Project, 1976-82)
VY - e - -
SCPC » Single Channel per Carrier '
SITE Satellite Instructional Television

N Experiment (India)

TELANDSAT ESCO's Acronym for the Andean
Telecommunications Satellite'!s operating/‘
organization. (See '"ANDESAT", EMA, OATS)>

TELECOM~. Empresa Nacional de Teiecomunicacionés,
Colombia S.A. |
TTCM Tracking, telemetry, command and
monitoring [station]
] TVRO . . Television Receive Only (antennée}.jﬁ
co,uce - Unfversal Copyright Convention (Revised,

Paris, 1971)

UNDP . United ‘Nations Development Programme
- UNEP United Nations Environmental Programme
N - UNESCO United Nations Educational,” Social and
. ~ Cultural Orgqniz%tion :
U.S. TDP United States Trade Development Program
Y 4 4 N g \
WARC World Administrative Radio Conference
. (ITU) i -
» .
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INTRODUCTION v
» c . ) © / ‘ -
Communications by satellite have been madé

v -

possible only- within the past twenty five’ years,
. * - ' *
but they are now so commonplace that they tend to

~ be taken forfgranted. This means of communications

N

A
»

.. has revolutionized our concepts-of time and spacé, = o
and ~pﬁofoundly . altered every- other means of ‘
|

G :
communication: we no longer have to wait months or -
- days for a response to a letter -- we can pick up a

phone, dial across the world, and have an answer in

a matter of s,%conds. Similarly, we can transmit
o .
ROE
b A N N N A
documents across continerits and oceans, do business

R

instantly with any.entity that has the necessary’

equipment to‘ receive a 'facsimile" copy of the

»

[ ' .
paper. Satellites are versatile means -of -
’ transmisgion -- they can carry voice, video, data
. or audio signals across all kinds of terrain rand’ .

borderE. Perhaps no other method 6f @ommung.cation

is quite as versatile as the artificial satellite \ :
/q S 12 (“

. which beams its message back to earth from its

orbital "parking space", usually 2.5.,300 miles above

2 \ , .
the earth. . . P . !



In 1945 Arthur Clarke wrote in: "Wireless
World"! that it would be possible to - transmit
messages or signals to the whole world with the'use
of three satlellites in geostationary orbit. What

seemed to be a science fiction proposal at the time

. A

coﬁntry has at least one earth station with which
to receive or transmit messages or signals and uses

satelli(tes for domestic and/or international

’

communications. .
{ . The first satellite launched was the Soviet
"Sputnik" in October 1857,  1In January 1958, the
“U.s. Navy launched its first' satellite, and the
7« race in‘space began in earnest., The Americans were
quick to realize ﬁhe commercial potential of this
n,ew‘ médium of communication, and in July 1916?2, the

first satellite transmission ‘took place between the

v U.S. and Europe, when President Kennedy spoke on

\/WL television. Subsequently the U.S. Congress paésed

the Communications Satellite Act, whichb provides in
- pertinent part that

' : @) ". . . it is the policy of the, United
‘ States to establish in conjunction and in
cooperation with other countries, @as

N expeditiously as practicable a commercial

. communications ,satellite system, as part

» of an improved global c¢ommunications

C , network, which will be -responsive - to

became realitfy a mere 30 years later. Nearly every .
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g

public needs and national objectives,
which will 'serve the communication needs
of the United States and other countries,
and which will contribute to world peace
and understanding,

(b) The,£  new and expanded
telecommunication services are to be made
available as promptly as possible and are
to be extended to provide global coverage

at the earliest practicable date. In
effectuating this program, care and
attention ' will be directed toward -

providing such services to economically
less developed countries and areas as well
as those Aiore highly developed, toward
efficient and: economical use of the
electromagnetic frequency spectrum, and
toward the reflection of the benefits .of
this new technology in both' guality of
services and charges for such services.<

The 1962  legislation created the
Communfcations Satellite Corporation (COMSAT), and
also paved the way for the creation of INTELSAT,

v v =

the International Telécommunications Satellite

‘Organization which functioned. under. interim

= ’

agreements from 1963 to 1973,

INTELSAT'Ss mission was to proviﬁe
intefnational satellite communications to all
countries, taking into consideration Resolution
1721 (XVI) ofcthe deneral Assembly of the United
Nations, that- ". . . communications by¥ means of
sapellites should ‘be. available to the nations of
the world as soon as practicable on a global and

<

*y
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global and hon-discriminatorx basis,. + . "3 and

‘the Outer Space Treaty of 1967 "mﬂiﬁr“?,ﬁyé in

7 . ' - o
particular Article I which states that outer space
. . .

shall be used for the benefit and in the interests

of all countries . . ."

Desiring to continue the development of

this telecommunications satellite system

with the aim of achieving a single global
v commerciad telecommunications satellite
system as part of an improved global
telecommunications network which will
provide expanded telecommunications
services to all areas. of the world and
/ "which will contribute to world peace and
understanding, ° -

Determined, to this end, to provide,.
for the benefit of all mankind, through
the most advanced technology available,
the most efficient and economic
facilities possible consistent with the -
best and most equitable use of the radio
frequency spectrum and of orbital-space,

Believing that satellite
telecommunications shaould be organized in
such a way as to permit all peoples to
have access to the -  global satellite
system and those States members of the
International Telecommunication Union so
wishing to . invest in the system with
consequent participation in the design,
development, construction, including the
provision of equipment, establishment,
operation, maintenance and ownership of
the system . . . "4 '

Anterim agﬁeements for INTELSAT and its

Signatories were drafted between 1962 and Lgé;, and

o

the Final AgreementS‘ibecame treaties in 1973. The -

initial signatories to the INTELSAT Agreement were

Pl ]
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\

the de&éloped countffes, with the United States

being the majority. shareholder through  its
EiQEatory, COMSAT. :—\Petﬁeen 1970 ‘and \1987, the
number of c9un£ries or territories -servgd‘ by .
INTELSAT igcreésed from 60 to 166. Over 110
countries are membe?s of this oréaniZation. ;(The
most recent member is Benin, which joined in’ the
Spriﬁg of 1987).° .

Since -its inception: INTELSAT has provided
international ‘public telecommunications to its
members and users. Beginning in 1975 it has leased

or sold transponders to several of these countries

. -
- for their domestic communication. - In 1975, only 4

countries leased this capacity, but by 1986, 26
countries, or nearly one fourth of INTELSAT members
were leasing or had purchased transbonder capacity'

B 4
for domestic services.

At the same time thaé‘
membership in INTELSAT has increased, the costs of
providing international telecommunféifion servigelf
by satellite has decreased, making them affordable,
if not essential, to most countries.®

International telecommunications are

essential for the expansion of national export

markets, for banking transactions, and for the

;

7




national <corporations.’ H nii, in order " to
- 7

“develop", the less developed’ countrie (LDCs
hereinafter) need a link with the countries beyond
their immediate borders, a link on which they can

rely to transmit and receive the requisite

\‘information. Satellites are admirably s%ited for

the provision of these  domestic and int’rnational
services since they are distance-insensitive, they
can ﬁransmit\<veice+_ X}geo/';hd> data over large
geograpﬁic areas for the same low cost.
Commuﬁicaﬁion satellites also held‘the promise
of im;roving the 1literacy ra£e; in developing
countries, since they could be used to ttansmit
educational television programs. Health-related,

—

and agricultural progréﬁs were also envisioned for
satellite transmission, thus improving crop.yield
and nutrition for the majority of the world's

people.7 So far these applications of satellite

communications have not materialized to the extent’

or degree contemplated earlier by their proponents,
but ‘since the use of satellites is still in its

infancy, these promises may yet be fulfglled in a

few years' time.

-’




»

These expectations as well as technological

 progress led to the further development and

refinement of satellite technology and its
application. By the early 1970s the United States
had declared an '"open skie;" policy, allowing for
competition among providers of domestic satellite
services.‘8 On ghe international level} INTEQﬁAT
remained, and still remains, the major proyidef of
international public teiecommunications.9 However,
the international skies were also subject to new
entfgnts, under the form of domestic and regioﬁai
satellite systenms. In the 1970s, many European
c9untries began discussing the possiﬁility of
having a regional satellite systeém, dedicated to
meet their vfegional communicaﬁ{fi needs. An
interim EUTELSAT Agreement was .signed in 1977, and
the definitive Convention and Operating Agreement

came 1into force in 1985. Prior to EUTELSAT,

another cooperative effort was the Franco-German

i eelaremstngiaeenpy -

satellite, Sympheﬁiﬁfi;igahched for experimental

purposes. 0

It was not only the developed and

" sophisticated nations which sought to establish

their own satellite systems. India, Indonesia, the

»

o)



Arab and Latin American countries also began
explbrigg the applications of this new
communications technology} to meet their own

-

development needs. <

) With the cooperation of the U.S. National
Aeronautics and Space Administration (NASA), fhdia
developed an experimental satellite a%ystem, ‘the
Satellite Insgructional Television Experiment
(SITE) by which the Indian Government aimed at

providing education by television to remote

communities. By 1980, India had launched its own

satellite, with which it provides, inter alia,

television programs for community reception, as

wéll as voice and @ata transmission. Similarly,

Indonesia. had a satellite built and launéhed in
1976 for its domestic communications purposes.
Since Iﬁgonesia consigts of over 6,000 islands

strewn over thousands of kilometers, satellite
: 4

communications seemed to be the ideal technology

with which to ﬁeet the domestic communication needs

of that archipielaéo:
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The Indonesian - satellite also provides
. ' . <
domestic services to Malaysia, Singapore, Thailand

and the Philippines, by 1leasing transponder

capacity to these countries.

Meanwhile, on the other side of the globe, as
early as 1970 the idea of using satellites in Latin

America for educational purposes  was being

E\

discussed. One, issue that was debated even then

"”’WP whether the satellite should be national (owned

by one administration); or regional (owned and

operated by various \countries); ‘another related

issue was the coverage{;the satellite should
provide. s

Sevegal countries and international

l “
organizations established commissions to study the
feasibility of a satellite. communication and

educational syétem for the Latin American

countries.11

Among these was the Asociacion de Empresas ,

Acuerdo

Estatales de’ Telecomunicaciones del

Subregional Andino (ASETA),.which in 1976 agreed to
Y
Ay
establish a commission to study the feasibility of
‘a satellite system for its member countries. ASETA

is comprised of the countries signatories to the

d



Cartagena Agréemente (or Andéan P‘:;lct) of 1969;12
Bolivia,  Colombia, Ecuador, Peru and Veneguela.
Tnitially Chile ;ﬂas«a member of—the Andean Pact,
but it'withd;ew in 1976. Venezuela, on the other
hand , éid not sign the Cartagena Aégeemeqt until

. 1973; since then it has participated in the Andean

Pact as wegll as in ASETA. The proposed ‘ASETA ~
satqllite:céﬁmunications system (as distinguished

o

from ‘terrestrial systems) is called "Proyecto

'CONDOR, " or Project CONDOR. | = ,

’

The feasibility -of Project CONDOR is the

.« Subject matter of this thesis.

The CONQOR project is only .one of several
) cooperat';ive effbrfs—‘that have been undertaken py‘
%he mengrs of the Andgaﬁ Communit&.. PEidr
attempts to unite these countrie; and to undertake
_joint ventures have met with..varying degrees of
suécess. \ _— o

Hiﬁtorical,Jgeographié énd pol}ticar factors
f { ” ' must be tdken into account in evaluating the
/ prospects of Proj;c‘t CONDOR' s s:{x,c:cess. ' some ‘of

'-f “f\tpese.qill be reviewed,bpiefly, and the potential j

-+ . outcome of Project CONDOR will be assessed in that

- - context. . coe . e
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1 | Clarke, Arthur C.. "Extra-terrestrial Relays:-

Can Rocket Stations Give World-widé~ Radio
* 308.
2~ Sec. 102(a),(b), nmunications Satellite’ Act

of 1962, 'R.L. 87 624, 76 stat. 419, August 31,

1962, 47 U.S.C.: §§ 701 et seq. [Citatlcns refer to
the 1962 Titles and Sections].

<3 U.N.G.A. Res. ~ 1721 - (XVI), International
Cooperation in the Peaceful Uses of Outer Space.
(20 Dec. 1l961).

4 Preamble, INTELSAT, Agreement Between ‘the

United States an8 Other Governments and Operating
Agreement. U.S. T.I.A.S. 7532, Washingtom, D.C.,
August 20, 1971, (Entered 'into force February 12,

“ 1973). [Cited as INTELSAT Agreement hereinafter].

~

5  INTELSAT Report 1986-1987.

6 The anm&l space segment utilization charge An
1965 was ‘U.S5. $32,000; by 1985 it had decreased to
Us $4,680. The flrst INTELSAT satellite ,EARLY
-BIRD, launched in 1965, had a capacity of 240
cirecuits or one TV channel. The newest spacecraft
(satellite), INTELSAT VI, will have a capacity of
30,000 simultaneous twoLway telephone circuits and

three TV channels utilizing 6/4 GHz AND 14/11 GHz .

frequency bands. INTELSAT Report, pp< 16,. 17, back
cover.’ ‘ ‘

7 - In 1975 UNESCO held a '"Regional Seminar "for
Latin America on Satellite Br,oadcagting Systems for
Educatlon and Development'" in ‘Mexico City. One of
the ‘papers presented provided an overview of then
existing and planned satellite systems. Special
attention was given to the ‘"potentialities of

satellite broadcasting for education and
development and to the need for regional co-
_operation." Presentation of E. Llo Sommerlad,

Chief, Division of COmmnication Research’ and
Policies, UNESCO. * UN/UNESCO COM. 75/CONF.703/2,
Paris; 1 July 1975. (This is but ébéne of . many
“‘documents on the use of satellites for educational
purposes. See notes 11, 12, infra.).
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Coverage?" Wireﬁess World, October 1945 , PP, 305-
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| ” 8 Federal Commur{ica,pfions Commission, Domestic
T, Satellite Policy (Docket No. 164%5), 35 F.C.C.2d
Y- 844 (1972), This policy authorized domestic

' . carriers to provide only domestic television relay

services tq various receive-only points ‘located

b within the United States. .

J 9 The INTELSAT  Agreement defines '"publicy

~telecommunications services . . . [as] fixed or

mobile telecommunications services which can be

provided by satellite and which are available for

use ‘by the public, such as telephony, telegraphy,

) telex, facsimile, data transmission, transmission

‘ ) ~of radio and television ,prqQgrams between approved

earth stations havi ccess to the INTELSAT space

segment for further~transmission to the public, and

leased circuits for any of these purposes; but

excluding those mobile services . . . ‘'which are

' provided through mobile stations operating directly

to a satellite which is designed . -~ . to provide

-services relating to the safety or flight control

of aircraft or to aviation or maritime radio
navigat&on. (Article I(k), INTELSAT Agreement).

10° For a succinct but longer —account of

. "Symphonie", see N.M. .Matte, Aerospace  Law:
Telecommunlcatlons Satellites. Butterworth & Co.
(Canada) Ltd. (1982), at pp. 162, 163.

.11 For example, see Comisidn Nacional de
Investiqaciones Espac:Lales, . Buenos Aires,
. Argentida; Summary (in English) of a "Survey of
‘ ) Background In§ormation and Draft Plan." [Undated
photocopy: but published prior to the 1971 ‘World
Administrative Radio Conference]. See Feasibility
N Study of a Regional Systen fdr Educational
Television in Latin  America, Final Report.
FMR/COM/RPC/75/207 UNDP ; UNDP/RLA/71/223.(1975).
(Distribution of the Final Report was restrit¢ted,
and it was impossible for this author to obtain a
copy from the ITU, UNDP, or UNESCO. Several other,
) ' UNESCO documents on communicatigpns goﬁiciés in

. Latin America were not available either).
12 The Cartagena Agreement of 1969 grew out of
the 1966 Declaration of Bogota, which sought to
strengthen the Latin American Free Trade
Association, established by the 1960 Montevideo

C C Treaty. See Chapter 2, infra, note 12.
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CHAPTER ONE ’
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@ Ty

. . THE HERITAGE OF THE ANDEAN COMMUNITY.

- ‘ | ! T »\/gl

South America is frequently cc;nsidered and
- . S ' E » -
d)escribed as a fairly homogeneous continent. With

Kth&e ~exceptio-n\ ofe .Brazil, this 'c\:ont'iffent was
- " ' col_o'nized by the Spanish, The histéry of the
conguest of the northern part of South America,
however, |is quite differ?gnt from the experience of

Yo B
A‘rgentina, Chile, Uruguay and Paraguay.

< Trends common to the northern countries --

Colombia, Venezuela, Peru and Ecuador, now members
of tf‘le Andean Pact -- which are still apparent

tbday have their roots in both pre-Columbian -and

i ﬁost-conquest timgs. Some. of these currents will .

¥

L4
¢ | be highlighted but will not be delved into, since a
< ‘ historical treatise is not the objective of this

chapter. .

3
1

countries of Bolivia, Chile, Ecuador, and Peru was

once under the ini:‘luen e of the vast Inca empire,

’
L . N & ' ’
. ' i
~

o
I o

s The land mass now known as the several':
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subcultures of the Incas. . The Inca empire was |
monolithic to an extent, but it harbored a number
of distinct subcultures as well.. The Inca empire,
like the Spanish ‘one, was ruled by a kingﬁ )
‘consider‘ed to be endowed with divine gualities and
righﬁs. ‘Church and state were, virtuallqy one and
the same. Similarly,” in the Spanish Empire thereﬁ
was no  separation of powers between th‘e l;ing_- of - -
Spqin.and the Catholic church. Hence, when ;the._
Spanish sought to i:npose their govérnmen;al ”
struct}fre on t!xeir new subjects, they were not
imposing a totally unknown system of goverﬂment on
the India\ns since the I;'xdia,n rulers were regarded
as representativesh_of deities, -ar;d the Kir}gs gf ':
Europe ruled by djvine right.? ~

Despite a superficially similar hierarchy --
where the ‘ruler was all powerful -- there were
vast ‘dif_ferences between the Spanish conquistadopres,

and the natives of the new continent, who weére

_mostly rural, agrarian people. Eventually the

. \Spa'nish ‘syste‘m won out, with the imposition of the -

Spanish views of law, religious beliefs, and sociai

- »
‘

-

&
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The "Kingdom of the' New Granada" encompassing

~— >

the ' territory between Panama and Ecuador, was

governed by the Real Audiencia, or Supreme Court in

_ Bogota, with the King of ‘Spain represented by.a

vic%roy .2 - -
./ The viceroys ever{tualiy " became quﬁé

influential in their own right ' in the- colonies,

perpetuating the 1rigid social structure and

abso utisn\{ of the far-away Spanish mdnarch.
The period betweena the first settlements at

‘th\ eginning of the-1l6th century and the cries for

independence in tél:xe 1800s was marked by a series of.

uprisings, rebellions by the native. Indians and

finally by the inteldectuals. By the late 18th

. century, the "Criollos", those born on the South

American continent, began resfent‘in:; the Séanish
absolutist rule and disci:i_mi‘.}mation against the

]

-

Criollos. ,

Many of the influential "Criollo" leaders had ’

received part of their education in Europe where

they came 4into contlact with philosophe:a:s of the
- - i

L3

?Enlightenment, as- well as advocates of tl:le French

Revolution. Coupled with these views .was theﬁ.
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determination of the English colonies in North

America to become independent from the British.

.

In 1810, the Viceroy of New Grenada was ousted
‘from NBogotﬁ} a first Qongress was formed, and
independence from Spain formally pgoclaimed.3

Simon Bolivar, 'a Venezuelan by birth, led some
of the initial battles aga;nstithe Royalist troops,
and by 1826 most of South America became formally
independént“from Spain.4 Bolivar had envisioned a

country, 'the Gran Colombié, which would include

g
Colombia, Ecuador, Venezuela, and Panama, all

united under one strong central government. He

¢

served as President of the Gran Colombia for a
. [N .

short time. ~However, other patriots wanted a more
federalist type of government. This philosophical
conflict resulted in the disintegration of the Gran
Colombia into separate nations by 1830, £hé sa&e
year that Boliv;r died on his way Fé exile.

‘Tﬁé geography of South AmericL also led to the
lack of unification among the emerging countries.

The Andes mountains have presented serious

obstacles to tggf\gevelopmént of political ungiy,

o

trade, transportation and other . means - of’

communication between the countries.

j S
H
H

¢




These accidents 'of geography -- mountains,

-
'~

rivers, Jjungles -- have helped preserve, if not

)

‘emphasize, certain  traits among the ' South

~

.Americans, leading td both trade and wars between
the Indian tribes. They. also led to the eventual
establishment of trade barriers between the new

republics. - X

i

Several trends, established by the _Spanish-
rulers are apparent even today. A few of them are -
sketched out in general. However, they are not

meant to be all-inclusive, or exclusive to the

<

South American countries.

2
o The tradition of a fairly autocratic

ruler and a hierarchical society with a. central

figure of authority. The numerous dictatorships in
- ‘

South America attest to continuation of° this

tradit-ion,

i

o The role of the military, supporters of

both religious ‘and secular authority (with a few

a

exceptions) and an important force of change, able

te topple or support the existing government. They

e

are .also the recipients of a sizeable share of

\
national budgets. .
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le] The blurring of church and state power:

From the time of the Spanish conquest Ehe educated

class éeceived its E%aining'either in the seminary
or in the army. Eveq now the Catholic Chﬁrch and
the military have gfeat influence in the politics,
economics and edﬁcation in most “of the South
American‘count':ries;i'.5 Indeeé, in some of them there
is still no sepapét;on of church and state. ﬂ

o The t;édition'of the "Caudillo", or local
strong ledders,/wﬁo have<emerged for want of other
}eaders: lgéal leaders are still important
"factors" in'échieving or detérring change within
tﬁeir sphere of influence.

(o) Societies in which ° legalisms and
formalities abound: +the nature of the former
ruling power -- where'the‘king made, executed and
Fudged: the’ laws (and the Viceroys perpetuated this
tradition in the c¢olonies) ~- . resulted in an
overly legalistic mentality.® Even néw, the amount

of bureaucratic "red tape" and conditions which

must be met prior to .obtaining the government's

|

permission or consent to undertake an activity is

sufficient to dissuade - most’ potential

)

o

éntrepreneurs.7
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. © - The disenfranchisement of the .majority of
the population, resultinégin the concentratioﬁlof
wealth in a minority which continues to govern the
mafbrity. *Although a middle class has begun to
emerge in most of the South American countries, it
is nogégglte as 31zeable—-or influential-- as the

middle class in 1ndustralized countries. i

- o Geographic barrieré, including mountains

I3

and jungles, lead to isolation, and 1lack of

adequate means of transportation and communication.
’ /

- Power, industry, commerce and wealth tend to be

concentrated in a few cities, despite éttempts.to

-

keep the population in the~r countryside, or *to

., establish industrial centers in smaller cities.

Despite many similarities, and a common

linguistic, cultural and religious heritage left by

&

~®

-

a3

the Spanish conquistadores, the countries foxmfh€~\

the Andean Group (Bolivia, Colombia, Ecuador, Peru

and Venezuela) are far from homogeneous.

. Particulary noticeable are‘the differences in thir

natural resources and the exploitation thereof,
their economic policies and goals, the rate of

industrial expansion, the literacy rates 'and their

political orientation.8



Q

These elemeryf;s, found at ohe f%me or
6t:er, and inA varying degrees in most of the South
American countries, are both their strength and
their weakness. They hold the promise and cont{nue

to ~ frustrate efforts of regional’ integration,

iricluding those of improving communications between - .

the countries; they have been and are important
factors in their national development and in the
regional integration efforts. Chapter 2 looks at

S~
some of these efforts.

g
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® CHAPTER TWO

REGIONAL INTEGRATION EFFORTS

A) BACKGROUND

The Incas had highly developed road systems,

-

going from what is now Quito, Ecuador, to Santiago,
Chile. The Spanish expanded the system by building

a.network of trails or '"Camino Real' in some parts
A

of the countries, en:abling ‘packs of mules to take

-
- I3

small amounts of goods from the mountains dowrr to

¢ the river ports, from where they went to one of the

b

ocean ports and off to Europe.
A few years after their independence from

Spain, the South American countries became aware of

the importance of transportation as a means of
— e e ————

exporting their crops to foreign markets, primarily

European countries. Mindful of the advantage of
exportihg .greater gquantities, the leaders of the
new nations adopted the most modern means of
, transportation then available to them to expand

their exports. Thus, by the 1830s the steam engine

had alreddy been adopted in Latin America, and by
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the late 119th céntury, many countries in South

-

America had railroads.!
In the 1840s, Samuel Morse's telegraph ;ystem
was developed, and both in Europe and South America
this novel means of pommunicaﬁion was adopted by
the governménts. The telegraph line often utilized .
the same rights of way as the railroad tracks and

- I

in some instances, foreign companies owned the
: railroads and the \teiegraph systems, since they
were the main contributars‘of°the capital necessary
to .build these systems.' Thus, while the new .
countries were tfying to achieve independence and s
economic seif—suffigiency, they were simultaneously‘
dependent, on foreign»tecﬁﬁlcians to install theif
transportation sy§€gms that would take the export.
products to their foreign markets. . ] b
Progress did not come cheaply: the Latin L I .
American governments incurred large foreign debts”
to pay, for their railroads as +well as for the
telegraph system. (IHS the 20th century, this
pattern of indebtedness to foreign powers has béen
repéated, with the acquisition of aircraft and
ofher sophisticated e&u%pment, . ingluding..

»

telecommunications hardware). '

a ' B | ) .

9 o
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"By the late 1800s, South America was connected’

to Eufope and to North “America by cables .and

telegraph systems; in some lnstances it was easier

to communicate with a European c1ty than with a

' local one. This pattern  persists even now, since

many of the "Tines of- communication-~-whether by
ratl, air, radiowave or cables 4. exist to

& .

facilitate external relations rather than to foment
, _ 'y .

internal development or7’national u“n'\ifieation.2 -

r

Technological advances of the 20th century

have been instrumental in both helping and

hindering ‘the development of the Latin American

countries. In the early part of _ the century,

aviation promised to bring the nations toéether, by

making it ‘Possible to fly over the mounfains from

one city or coudtry to another. After the flrst

¢

Worlq War, ‘and, during World War II governments‘

became more conscious of national sovereignty and
<

securlty issues 1n%fdved 1n the foreign ownership

of their means of communlcatlon, whetherﬁﬁ§ ground,

P
air or wire. They' began t& nationalize Jthese

o e o

sectors which until,then had been developed, owned

°

or controlled by forelgn companies., " In some

instances the natlonals were prlvate partles or

-
2
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corppaini‘es; in other cases, the éovernments became
thé servj:ce providers. Many of the Latin American
countries ‘remaiqed dependent on f'oreign suppliers
a';nd manufacturer‘js for their equipment, as these

countries did not -- and still do not -- produce

sufficient (if _any) equipment for local use.

Hence, even if the governments contro the

airwaves, airlines or railroads, they are \still

&

degendent on the external markets for equipment,
. - .

8, .
from boxcars, earth stations, to television set%-.f -

National sovereignty acquired a new meaning in -

°

regard to air  Thavigation as well as to
v

telecommunications.
L'y

The Preamble to ’\g the International
Telecommunication Convention stat}a‘s that the

contracting countries: ) ] . \

i

". «. .. fully recognizl[e]) the sovereign
right of each country to regulate its
telecommunication for the preservation of
peace and the social and economic
development. of all countries’ .-. . "

*

Telecommunicat_:ions - radio, —.‘television,
telephone and telhegraph -- are Vvital to any nation,
and not only - for . security = purposes,
. Telecommunications are the "life iine" of ;ny

countrﬁr, for intermal and external business

P

o °



contacts, for education, recreat}on and
infqrmatfgg} When the telegraph sgé;em was fir;t
ﬁéveioped in 1840 by Samuel Morse, the State (ﬁing
or other ruler) controlled this novel :system. in
France, for example, a law passed by Kipg Louis,
Philkﬁpe in 1850 made telegraph lines a&aiiable for

general use, but subordinate to the needs of - the

© ¢

State.4
In the latter part of the 19th century many

¢ v

countries ‘established. ministries of Posts and
Telegraphs, which eventually gained control of the

newly developed telephone systeﬁg as well. The

“

close relationship betWween telecommunications: and

v

transportation, (e.g. the use of railway easements
for telegraph . and telephone lines) 1led to thé

'establishment of ministries of Transport and

» -

Communications in many countries. (One exception
to this form of government regulation is the United
States,, where there is no single "Department of
Communications"”, although there is ; Department of
Transportation). . ' o

¥ -

The Latin American countries followed the
\ -

BEuropean tradition, and ovex the yearé they have

'sestabiished governmental entities charged with

»
~ N . . Fd
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rgguléting h transportation as well ' ' as
Ateleéommunicatiorfs. In some instances, radio ahd
other means of broa;;casting have cé;ﬁ:a under the

‘ aegis '“ofﬁ'one/ government department while telephones

telegraphs have been requlated byr another

@overnmental ent‘ity. In yet othey .cases, the

Ministry of Transportation -and Com ications has
. B . +

re_gul;ted all aspects <;f coWnications, from roads
. tlo,e radio ffequéncies. Regaédless of the
nomenclaturetl transportation anvd telecommunications
" are essentlal to the development of all aspects of
a socmty.\ They@lso lead tq economic integration;
- both at the natioqa}l,./iregional.and international

. level. .

. »
B) THE COMMON MARKET CONCEPTS @OF ECONOMIC

. INTEGRATION N
. ‘ After the second r, many cougtries
° 4

- were in shatters and it seem .that the whole world

* "had to be rebuilt, Nationalism was st\(ll an.

important - forcg, but the idmo regional

réhabilitati“on took precedence. Hence, the idea of

" be develoiaed and implemented in the 1950s. In the
N ] . o

late 1950s a similar common market scheme as a

’
’
»
.

a common mquet for the European countries began to ..

' ¢
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means of development and integration began taking

shape in Latin Amsrica.

() .
&

’ 1) THE LATIN AMERICAN FREE TRADE ASSOCIATION
LAFTA N

In addition to the European example, President

Kennedy'"s Alliance for P;ogre;s was influential in
fostering the Latin American Con‘\mon Market;. By
1961, nine countriejs of Latin America had éigned
the Treaty of Montevideo,k drafted in 1958, thereby
creating the Latin Amerdican Free Tracie Association
(LAFTA).5 LAFTA members were Argentina, Brazil,
Chile, Colombia, Ecuador, Mexico, Paraguay, Peru
and‘Uruguay;_ Initially, Bolivia was not a member .

. kA
The European and Latin American common markets

.

" were t?/on foreign trade theories that emanated

from Emgland. They centered on customs unions and

on the economic integration ‘'of industrialized

L

countries. Their main purpose was to achieve a

balance in patterns of produection and consgzlption

by means of geographical‘ly discriminating tariff

‘ mechanisms. The end result would be: the freeing of

trade among membe{rs of the customs union, and

°

minimizing trade diversion.®
- - ¢
v

\




Some of the main purposes of LAFTA were to

and enhance
signatories.
impbrt substitptfon by developiné local markets
with low-cdst manufacturing. Ideally, the Latin
_Amgrican common market woulé offer each and every

country equal opp#rtunities to grow economically

and -to

make the

‘reduce trade barriers, promote industrialization,
trade

Another objective was to stimulaté

Vi

"2-8"

o

-

a@d cooperation among the

countries less vulnerable  to R

=

external economic force$.7

True integration between the countries did not

raterialize. As early as 1963, it wé?)noted that

"...LAFTA as presently constituted cannot
provide :enough economic impetus to offset
slumping import capacity and to put zonal
industry on an efficient, competitive
basis .... [Tlhe same divisive factors
that bedeviled LAFTA's [earlier)
negotidting session ... have forced
postponement after postponement ... The
hope is that LAFTA can be spurred out of
its present difficulties by political
means, by decisions on trade and foreign
policy whieh can only be made at the

highest executive level."8

LAFTA was not and has not been able to achieve

economic integration ‘among its members, spanning a

distance

of over

4500 miles from Mexico to L

Argentina, and including nearly as many disparities

of economy, topography, and demdgraphics. From its

¢ , o -



inception until the present, LAFTA has been unable

. . . " L4
to overcome the difficulties that hampered its |
early integration objectives.9 Hence, when the f

LAFTA encoyraged subregional groupings such as the

Andean Pact, perhaps it was hoped that fewer
countries, with more in common ang closer to each

]

other geographically, yould be more successful in
their. attempts "at ecoﬁ;mip integration. The
suPregional groups would accelerate the
implementation of LAFTA'S goals of free trade and
industrialization, These subfegiénal \agreements

_were to be time limited in duration, and would

expire once LAFTX became a common market.10

© 2) \,THE CARTAGENA AGREEMENT (ANCOM)

In 19;6 Chile, Colombia, Ecuador, Peru and
Venezuela signed the Ppeclaration of' Bogota,
creating ‘the Andean Group integration scheme.
Bolivia joined the gfoup in 1967 and in 1969 these,
countries signed the "Agreement zon Andean:
Subregional Integration." (Venezuela refused to
ratify it until 197_.3, when it 3joined the Aandean . #’
éroup).11 LAFTA's"Permgnent. Executive Committee

approved the rtagena Agreemént in 1969 and thus

(
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the Andean Group was born. It is known bf'several
namés: the Andean Pact, the Andean Group} the
Andean Community, .and tﬁe Cartagena Agreement. For
the s&ke of clarity, it will be referred to as the
Andean Pact or Andean -° Community (ANCOM)

hereinafter.

The objectives of ANCOM include, inter alia,

Article 1. "...to promote a balanced
and harmonious development of the Member
States, to accelerate this development
through economic integration, to expedite
their participation in the integration

" processes as stipulated in the Montevideo
Treaty, and to create a climate favorable
to the conversion of LAFTA into a common
market, all of these designed to secure
the progressive improvement of “the living
standards of the peoples of the
Subregion.

_Article ‘2. ...an equitable distri-
bution of the benefits resulting from
integration of the Member States... The
achievements... should be periodically
assessed, taking into account, _ the
development of... 'gross territorial

a product, the generation . of new

employment, and its capital formation.

Article 3. To achiéve the goals set
"by the present Agreement, the enumerated
operations and measures shall be .,
employed, inter alia: .~
(a) .Coordination of economic
and social policies, and unification of
domestic law in pertinent fields;
(b) Joint programming, inten-
.+ sified subregional industrialization
! processes, and execution of Sectorial
‘ Programs of Industrial Development; . . .

- -
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(g) Preferential treatment. to
be accorded to Bolivia and Ecuador. 12

. o The Cartagena Agreement included special
provisions for ﬁolivia and Ecuador, -taking into
account the}.r generally unfavorable economic
situation, ) These two countries wer;a' to benefit
from 4 special tariff arrangements, rafher
concessionary terms which did not apply to the
other members of the Agreement. With | time,
however, it became gbvious that a reassessment of
v 4 | the Agreement's originél terms was needed. Many of
{ 4 its provisions were not implemented, or else they
took long‘er than anticipated to become effective.!3
An important and controversial provision o
the Cartagena Agreement is '"Decision 24 of 1970."
‘ It establisl';ed the framework for control of foreign
capital, treatment of fo-reign* technolégy, control
over foreign banks and access to local credit for
foreign and mixed companies. (This Decision also
- has Va;:ious -provisions‘rélatilng .to the transfer cif

t ’ e . technology, patents and trademarks). h
nDeci;ion 24‘w$s designgd to promote indigenous

capital fofmation, to protect the ANCOM countries

from foreign domination and to prevent internal
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competition among its member countries in
(
attracting 'foreign capital and technology.  The

‘principal focus of Decision 24 was to regulate the

flow of new foreign capital and technology into the

region and to direct its allocation without

affecting the outflow of existing capital.l4 s
Over the vyears this’provi;ion'proved to ‘be a
major séumbling block in‘ the trade agreementslof
the\ANCOM‘copntries. Several proposals were made
to liberalize some of its provisigps, since it
abbeared to dissuade many foreign investors. Under

the 1976 revisions, foreign investors were granted

exemptions from . the Decision's residency

requirement, so that they would be considered

"nationals" after one year's uninférrupted
residence in the ANCOM céLntry. However, to be
considered a "national", the foreign investor had
to renounce the right to reexport his capital or
profits.’5 1In 1976, Chile disagreed with the other
ANCOM countries' intefpretation of Decision 24; it
withdrew from the Andean Pact, stating that it
needed to :iise foreign investment restrictions,

which it could not do under the terms of Decision )

24.15’

o
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Since 197’6, there ‘have been periodic
reev_alua;:i;nns of the terms of the Moﬁtev:’_.deo and
: ' Cartagena Agrgements. In 1980 the member countries
signed a new Montevideo Treaty, thereby creating
the Latin American Integra::ion Association (LAIA).
Ité purpose is to &:ontiantegrationv process
initiated in. 1960 under the Latin -American Free
‘Trade Association.!? e |
Another organization which has also piayed a
role in intraregionaal integration is the
Corporacidn Andina de .Fomento (CAF), o:r Andean
,—"Development.Corporation! _established 'in 1968. It
is considered to be the Andean Group's single most

« important channel for subregional inv'estment.‘18
Over the years the CAF ﬁas given sub._e.tantial ‘f,un‘ds

to transport and cor’nmunications, and in 1984 alone,
over 27% of its funds went to these sectors. CAF's
b iresources\, however, are limited, and receéntly

. foreign investment sources have diminished.

«©
]

Whereas in 1983 CAF received nearly Us $76

million, in 1984 it obtained only'Us $52.8 fiom

foreign sources.!9

Generally speaking, the economic outlook for

rs

the countries of the Andean Pact is not one of

w
"o,
’ - .
LY * Q
- +
.
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total gloomn but neither does it promise great
improvement over the next few years. = Nor .has
LATFA, ANCOM or LAIA been a resounding success in
L)

achieving tariff reductions and increased trade

among the signatories, as had been contemplated

when they were first established. What has been

accomplished may be seen in part, by examining some
* (AW

PR

. specific attempts at dintegration of particular

economic sestors. These are briefly examined,
infra. - . .

C) TRANSPORTATION -
/ L.
One of LAFTA's goals was to establish a common

“

market through which to enhance the countries'’

economies and trade within Latin America.

t

Fundamental to increasing trade is adequate

transportation of goods, from ' their place of

production to their end ' -market. - Another

-

fundamental requirement are other reliable means of
\ y. ]
communication to establish and maintain schedules,
determine market conditions and prices, both

domestically and beyond the national borders.
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a) Ground Transportation

2

Since _ ground transportation (roads and

réilways) is in the hands of local authorities and

1

not governed by any regional organization, it will

not be considered at length here. Suffice it to’

say that in Latin America ground transportation is

.

‘" not the most practicable. Mountains, Jjungles,

rivers without bridges, and lack of funds for the

maintenance of roads and rails conspire against’

»

their being effective means of communication. In

addition, the governments accord different degrees

of ‘priority‘ to terrestrial communications,
resulting in varying levels of their development
and maintenance. The ANCOM countries, however,

»

rely primarily on ground transport, which increases

‘the overall cost of movement or shipment of goodg;‘

Another factor which increases costs is that in
some instances the distances invplved in intra-
ANCOM trade are longer than those in intra-European

transport. Hence, because of road conditions and
k]

high costs of movement, many communities remain

relatively isolated “from the mainstream of

“ ° A
development . 20 ¢ ,

-

1\
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b) Air Transportation and Comﬁhnications

<

'New technologies of the twentieth 'century

(aircraft, telephones) have' helped reduce ‘this

isolation, but despite increased air transportation

and expanded telecommunications networks, many

rural areas in Latin America remain ~relati§ely

~

untouched by "proéress." In some instances, it is

still easier {if not less expensive) to communicate

°

wiﬁh foreign cities and countries than

r

L] o, Jf P -
This situation prevails in other parts of the

“®

world as well, and s not peculiar to the ANCOM.
countries. One solution to reducing isolationism,

and costs, while increasing efficiency and trade

relations, is the formation of regional

|

organizations to implement commori ideals and

6bjectiVes. , ‘ T B

At . first glance, air' transportation and
telecommunications appear to lend themselves to
such regional enterprises. Both fields share many

characteristics which are both uniting and divisive ¢

- factors. Some of the characteristics_;hey share

are.; ¢ ’ - ‘

-
»



o

o The regulafionaof national aviation and - -
¢

~

cammunications is ‘the prefogatiVe "of . each

government.

-~

v o  For reasons of '"national security" both .
\sectérs tend to be iﬁ ‘the hands of the government,
or have been nationalized. ‘ N
o ; o] Aviation and telecommunicati;ns are
important on .the national, - . regional and

interfliational level. Although sovereign rights are

important, the ihternational treaties by which

- ¥
< A
i these sectors are bound j{ake precedence. ~
L ] | ; .
o International treaties- and conventions

<

régulate civil aviation and airlines as well a$%
QFIecommunications: nThe Chicago Convention and
Warsaw System,j the ITy Conventign and INTELSAT
.agreements, resféctively. ‘?urthermoge, the use of
outer space has implications for aviation and
telécommgnicqtions alike. oo ‘ .
o . Aviation and telecommuhicatiops, by their

- /inherent nature, can and d&o transcend national
» : 4

. borders., In this respect these sectors ate unigue
since their "transborder" activities and relations - o
are of great consequence for integration efforts,

9 . ? ,

+

'
< i -
‘
.
-
- -
, @ 3 *




o

L

o=

- 2.18 -~

. ~ ~ L .
diminishing isolationism, and ‘achieving economies

of scale.’ o . . .

’

o Both sectors link the -country to the

interr‘lational community, and play an important role
in making the world aware of a country's existence;
as well as in its participation in the global
econony. . ) .

c
e Both are. simultaneously foreign revenue

users and genefators, although not ngc:s/saraily‘ in
the same ratio or proportion. They both regquire
huge investments, mostly in fc:reign currency.

o} Aviation and tel.ecemmunicat.ions rely
-heavily.on equipment manufactured by the developed
countries. Though = native industries might
manufactur{ spai:e parts or other small items, the
’bq_lk .of the hdrdware -- aircraft or earth stations
-'- comes from a few foreign ma;lufacturers.‘

o) | Fleet ahd network size depend on demand,

A
utilization, degree of foreign trade involved.

B
\

o The infrastructure is vital to the
functioning of ' the "superstructure." ~i,e.t

airports and all associated ground facilities are

d

esseritial  to the aircraft and airlines' functions.

r

Similarly,;) without adéquate network switching

f ) '

o
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eguipment, . earth stations, cable or microwave

links, © telephone and Eelévision‘v sets, the

)

superstructure - spacecraft or satellite - would

" be useless, or of limited value. . _“_‘\\///
PV ad

e} Adequate istics are essential _to

: \
aviation and telecommunications, to set tariffs,
. 2 ‘e

forecast demand, traffic‘flows, and plan’ for the
grswth of‘the sé;tor.: These data are difficult to
come by in Latin America, and‘this lack of figures
has been a hindrance to .the developr\ent of éaoth

~

sectors. .

Tariffs for national and international use are
important,‘}evenue producers. = In, tﬂe case of
international traffic (whether of airliﬁesn or
telecommunications) the tariffs or other chagges
are based on bilateral or multi-lateral agreehents.

These factors should be borne in mind in
analyzing two efforts at the development of
regional sy;tems in AﬁCOM. The first pertains to
civil aviation; the second to telecommunic;tions.

* ,'overview' of the Latin American Civil
Avia

ion Comnmission (LACAC) will be helpful in

-evaluating the feasibility of the proposed regional

l;) N 3 ) .
telecommunications network, Project CONDOR.

\
ru
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©) The Latin American _Civil _ Aviation
Commission (LACAC) ,

.In 1973, after various regional conferences,

°

several of the Latin American countries formally

established 'the Latin American Civil Aviation
C:g?ission (LACAC).

Participation in LACAC has not been limited to

the

and include Jamaica, the only non-Spanish speakiﬁé
4 b _
er. LACAC began with fifteen members, and now

twenty signatory countries.?2? LACAC's

¥
LS

ive was

". . . to provide the civil aviation
authorities of its member states an
adequate, structure within which they could
discuss and plan all the measures required
for the cooperation and coordination of the
civil aviation activities."22

rd

LACAC sought to complement rather than

duplicate the work of the International Civil

AFTAl or ANCOM countries. Rather, signatories to

ACAC agreement range from Argentina to Mexico, -

Aviation Organization (ICAQ). . Its members

considered that a re?gior%l. organization would be

better able to address the politico-economic issues

¥

that arise in regard to  international air

navigation.

t

2
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- The original objectives of "LACAC, _included!

inter alia: \

+ -

o to study Air transport &éeds within the
region; . \\~“////“

o 'to collect and analyze £tatistical

) data on air transport within LACAC member

! countries;
o to ‘analyze tariff and capacity clauses,
including pé%determination-{of capacity]

clauses;23

Over the years LACAC has studied these
and other issues related to air transportation of
passengérs and cargo, with tariff problems as‘well
as- over-booking of passengersj\:emaining among

LAGAC's principal concerns.?24

Even prior to LACAC's establishment, air

.

transport was seen as an importdqﬁ element in the

development\‘of regional trade, as a means of
linking together ‘'cities and countries - which

heretofore remained isolated because of the

-

mountainous terrain, and .lack of adequate ground
transportation or other means of communication.

Ideally, regional integration, greater trade and

"economies of scale" could be, achieved by having a

. 8

«
1 \
= \
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regional airline rather than many small and costly
national companies. A regional airline would
foster the growth instead of drai}iing the limited

economic resources of the LAFTA/LACAC countries.

As early as 1963, greater cooperation between the p

govermpents in building and maintaining ai porté,,
runways and communications systems was propo eé.zs
4 Twenty years\ later, the LACAC airlinels Jare
still experiencing econom;.c ‘difficulties that
perhaps could be mitigated if not resolved by . a
regional air—transpbrf: company. Although such a
regional corporation has be?en discussed, it has yet
to materialize.
| MIn the 19%0s several of LACAC members
participated in "pooling'" arrangements, on long-
distance routes. These produced ?éonomies in the
use of fuel for the airlines, and LACAC members

were urged to engage in medium and long-term

planning of such arrangements.25

The need for, and benefits of wider pooling

arrangements, or of a regional airline could be

determined once better statisticai data were

available on inti'}:t—and inter-regional traffic.
& "\.LA .

Howev;ar, LACAC was unable to obtain this

)

-
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information in its’ early days.27 More recently,
' however, some of tﬁis data has been collected by
the International Air Transport Assb;iation (IATA),
B ‘although break-downs by \co;.mtry are not given.28
Although statistics ére gvailable'on the growth of
international tranéport’ of both passengers ‘and
- ~ cargo, few data'héve peeq available on intra-and

|

inter-regional cairiage. The la;k of adequate data

is one faéto¥ hampering tggjformation of a regional

airline since no one company knows what it stands

: .to lose or gain, in terms of traffic or income, by
such an association.zgﬂ ‘ F
-~ ~..Another factoé' which, may\ . inhibit tﬁe
establishment of a regional air{transport system is
the pattérn of ownership of the airline. In some
countries, the governmenp has an outright monopoly
over at leqst the internationgi "flagship" company
(e.g. Peru, Ecuador and Bolivia). Other airlines
are o&ned parfially by the government and by

private partieé/(e.g. Venezuela, Colombia).30

In addition to 'the economi¢ problems_ that

arise frﬁm ‘t;yiﬁg \to -formulate, an equitable

' ' regional pooling arrangement, ' let dlone a regional

corporation, political issues frequently are

c

LN 3
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. inhibiting factors that are not overtly addressed.

Depending on the political bent of a particular
H

government in power, other countries may be
reluctant to enter into or continue cer,
argangements which might lead to their losing some
of their own authority, autonomy, or control over
their aircraft.

Another major stumbling block in reaching
consensus on a regional airline is the fact that
many of the LACAC countries are not signatories to
the Warsaw System or other liability conventions,
The lack pf adhérence\to these conventions\has‘been
an oﬁ-going concern, 3’ Among the AﬁCOM countries,
only Colggg}a, Ecuador and Venezuela have ratified
or adhered t; the Wérsaw System and The Hague
Protocol of 1955.32 Thée lack ‘of uégfo mity in
prétection from liability,° as weli as tife lack of

consensus on a conversion of the gd¥d Franc are

impediments to pooling 4drrangements and to a

. regional airline, since the country in which the
LY

aircraft is registered would be liable in the event
of an accident or other mishap.33
Another issue that works against the creation

of a regié%al airline to operate on the_lucrative

-



Soufh America-North BAmerica routes is the U.S.

noise-abétement regulations. A few years ago the

United States Department- of Transport instf%ﬁted
. , _

NI S-S

4 )(ﬁ

regulations tha{.érohibit the la#ding of air¢raft
at certain airports unless - they meef ég;tain
environmental staﬁdards: lower levels of. enéine
ngise. This unilateral decision(bf the USA has had
detrimental conseguences, resulting in éﬂdecrease
in fhe number of ffﬁghfs to the United States from
South! America because not all aircraft canl be
retrofitted. Since the B707, B720 and DCBs -- the
largest number‘of aircraft operated by thé_ANCOM

countries --34 go not meet the American noise

abatement sfandards, they cannot fly inqa the

U.S.A. Decreased flights obviously result in
decreased revenues \from_n the carriage of
passengers,35 although not all the airliqes of the
ANCOM chntries 'are equally affected. The fact
remains, however, that in the 19805, LACAC member
countries have experienced a-loss in revenues from

air transportation both to/from the USA and within

the LACAC regioh.36

The flow of passenger traffic to Latin ‘America

' has decreased in the 1980s due tq several factors:

=7

-
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perceiveé pqlitical and economic in_sgabillity ’of
some countries, ‘lack of adequate tourist facilities
"(hotels, ground transportation) and the high cost':
qf.-/tgrayelw;ling south. Air fares between several
cities wif)?i»n ANCOM countries and betweeh ANCOM
'capi\ﬁals a;d the United Sates are additional
dissuading factors. 37 Generally speaking, trlavel
outside the ANzCOM countries is less expensive and
easier, 'since7 there are a greater number of

airlines serving the «cities. However, the

]
purchasiné‘f power of the local consuper should be
kept in"mind. When an average monthly income is
well below US $5010‘, a Jjourney by air, whether
with:;.n- ANCOM or to ’ano,ther continent, can be
« prohibitively expensive. -

The airlines‘ in Latin America face,6 an
additional difficulty: the der;agulation of the
airline industﬂry in the United States.

The .small naf:ional) and usually governmert-

; 'c;wned cém;')anies find it increasingly difficult to
compete with the big U.S. airlines. The South
" American countries perceive ac;:ions such as

‘'unilateral dereéulation as a threat to ‘their

\ .
survival38, the imposition of a foreign politico-.
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economic system and contrary to ICAQO resolutioens.3?
The "Davids" -in Latin America are at a serious
disadvantage in their struggle with the "Goliaths"

of North America and Eurdpe,?0 in the provision of

" international jair transport services. The

international routes are the ones ;pgt earn these
airlines their foreign currency revenues; if these
decrease, then the airline must curtail its foreign
service, anq braée itself to lose even mﬁre foreign

revenues. - s

a «

In summary, although .several ‘fébtors exist

-

that mitigate against the viability of national
airlines, other considerations could enhance their

viability as a regional corporation:

- Lack, of foreign revenues (due to small,

obsolete fleets, or to aircraft that (can\no't;I'

fly to certain fomeign countries because oﬁt
- <

noise abatement regulations): a regional fleet

would maximize the aircraft's wutility, éhd

revenues.

- Unilateral policies adopted abroad,

~

which the LACAC countries must take into

account in' their b'il*aterqo negotiations for
p

air routes and stopping aces (e.g., noise
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ébagehent rules and deregulation of thé
airl?ne fndusfry in the USA.): - if twenty
countries presént“a unitgd fronti they may be'
able to win more concess;ons than"if only one
or two protésf\against these measures.

- Relatively ' high tarigfs and low
passenger ~loads, which prevent the opffhal
Qtilization of the aircraft: a regional
airline woald optimize the use of the
aircraft, and increase passenéer - ¢argo
revenues.

- Underdeveloped - inﬁrastfﬁctures‘
(airports) and lack of trained personnel and

staff: regional %raining programs could be

instituted; if they don't exist already. o

- ‘Capital-intensive ‘superstructures

& .
(aircraft, and all ancillary equiﬁment which
are usu§1ly imported from  the ~ few

manufacturing countries). Insorder to acquire

the "hardware" the airlines must increase

th;ir foreign revenues, but are unable to do
so with existing fleets and international

competitive pqlicies: if they pooled tdgether

-¢9
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their foreign revenyes, they .could also
acﬂquire the necessary aircraft.

-c

.- The number of countries which could be

'potential participants in a regional airline:

LACAC has twenty .memBers, each of whith could

-

participate in varying degrees. The country's
"investment share" - and profits - could b':‘

prorated.

- National policies allowing for domestic”

p

competition could be expanded to include

" international competition. (In most of the

LACACucountries airlines which serve domegtig
routes only are subject to and .allowed to
competé witr; one another. Economic reasgns
supercede politidal . ones.;'n at least
domestically, since th.ere is no need to have

only one flag carrier).

Many of the above factors could be rgsolved,

*

or at least mitigated, by placing greater emphasis

1

" on regional integration and deifel\opmenta{l goals,

and modifying the political stance which puts

’

nationalism at the top of the priority list.

!

P
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CONCLUSION:

3

° In'reviewing integration efforts of‘the .Latfin

, , o
countries, several conclusions

‘American can be
drawn: ) ‘ o
1) After more than a quarter century of

existence, LAFTA has not achiéved the success or
: 2" . .
growth originally envisioned, certainly not to the

level achieved by its Eﬁropean counterpart. This

h]
is perhaps an ‘"unfair" comparison, since the

"starting point" of both areas ”was/is quite

different. Secondly, as Puyana noted,4! the

economic¢ integration theories that serve as the

basis for the common market concept emerged from
/ .

and. are applicable to industrialized societies.

b )

The Latin American - states  are’ nearing

'3

industrialization, but they remain primarily

2
<

agrarian. g

3 v

2) Differences . in gconomic resources and

“their development or exploitation. are obstacles to

regional integrations/Boli]via and Ecuador still .

‘Iwg~%éhind, and remain'the’beneficiaries of special

trade and tariff conditions’. These oh-going

o9

I3 L O '3
concessionary terms are due, in part,

°

to the

language and terms incorporated in Article 3(g) of

(4
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the Cartagena Agreement. Their modification or
amendment would require lengthy negotiations which

[ 4
“may .or may not be to the ‘'economic or political

advantage of any of| the ANCOM countries.

3) The polifical will to integrate may
exist, ‘but it jeems to Dbe perméated with
centuries-old ske‘pt’cisgx of "the other country's"

2

goédwill and “ intentions. Thig lack: of. trust

hampers cooper;tive efforts. Rather, political

barriers ,remain early as insurmountable as

geqgraphic obstacle . Economies of scale and
, .

greater, .more efficient use of the resources could

be made by "regionalfizing™ them, for instance in a

regional air transport corporation. Tiris has not

.

happened.

Political, geo raphical; and economic and
cultural  impediment have hampered integration
objactives of LAFTA and ANCOM so far. It remains
to bg seen wilether ﬁhese Bér;iers can be surmounted

by, and with new methpds .of communications.

Since the 1970s LAFTA anc}l ANCOM have been
4

studying and discussing the feasibility a;'ld need of

a dedicated communications satellite sﬁrstem.
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In 'speaking of a regional -satellite system
1 N

political and economic issues are important. j/On -
"

the one hand, each country jealously guards "./. ,
its - sovereign right to regulate ‘its

telecommunication . . . "42 but' on the othexr hang,

one object of telecommunication is to ". . .

facilitate peaceful relations, international

4
cooperation and economic and socialﬂdege}opment by

means of efficient .. . . services M43

These seemingly conflicting principles need to

be harmonized if integration - at least in

telecommunications - is to be achieved. ,

Project CONDOR is another exbmple of regional ,

integration efforts, and is -‘apnalyzed in the

following chaptéré.

.o
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Vanderbilt Journal of Transnational Law, Vol. 15
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Spanish acronym for the Latin American . Civil
Aviation Commission is CLAC, but will not be used

here].

22 LACAC étatute, Article 4. (Translation from

the Spanish by S. Ospina).

¢
23 LACAC, Tenth Anniversary Special Report, Dec.
13, 1983, pp. 3-6. [Cited as Special Report
hereinafter].

24 J. C. Bogolasky, Report on‘LACAC, Annals lof
Air & Space Law, Vol. IX, pp. 507-511 (1984); Vol.
XI, pp.363-375 (1986).

25 V;sion“Reﬁd}t, supra, note 8, p.26. &

26 LACAC, Second Meeting Report iMohtevidéo,
December 1-7, 1976), Appendix 2, p.2, No. 6.

[

27 Ibid.; p. 1, No. 4. ¢ -

/
28 World Air Transport Statistics, IATA, pp. 28-

31, (June 1987).

29 The lack of adequate data/statistics has been
mentioned in nearly every LACAC report, since 1974
to 1983. It should be noted that inter-regional

traffic decreased in the early 1980s in part due to .

the Argentine-British conflict over the
Malvinas/Falkland 1Islands. (See LACAC Special

Report, supra, note 23, p. 16).
30 , Information supplied by the airlines of these
countries. .

31 See LACAC Special Report, supra, note 23, pp.
3-6; Bogolaski, supra, note 24, pp. 507-511,
L ' ‘

3

32 Convention for the Unification of Certain
Rules Relating to International Carriage by Air
Signed at Warsaw, October 1929). Shawcross

{ footnote continued)

’




@

- 2.36 -

(footnete continued from previous page) ) .
publication, Issue 19, pp. A 17-31 (1985). [Cited L
as The Warsaw System hereinafter].

33 In this respect, Article 12 of the Chicago

Convention states that & "[alircraft have the
nationality of the State in which they are
registered. Further, "An aircraft cannot be

validly registered in more than one State, but its

registration may be changed from one State to

another." .One purpose of assigning a '"nationality"

to an aircraft 1is to Dbe able to assign

responsibility for that aircraft to the country of

registration. Chicago Convention, Articles 17, 18. -
Convention on International Civil Aviation, signed:®
at Chicago, 1944, entered into force 1in 1947,
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CHAPTER THREE
\ \

THE ANDEAN SATELLITE: PROJECT CONDOR

A) PROJECT CONDOR'S CONTEXT

Project Condor is the name given to the Andeaﬂ
Coymunity's pr?posed regional satellite
communications‘ system, which hag been under
consideration for a number of years(by'ASETA. '

CONDOR's purpose would  be to meet the
communicationslneéds of Bolivia, Colombia, Ecuador
Peru and Venezuela. » )

ASETA is the acrénym for the Asociacidk—Tde

Empresas Estatales de Telecomunicaciones del Acuerdo

« Subregional Ahdino, comprised of ENTEL—Bolivia,’

)

TELECOM-Colombia, IETEL-Ecuador, ‘ENTEL-Peru th
CANTV-Venezuelx - the governmeﬁtalA entities

authorized in their respecti?e countries to provide

public international telecommunications. '

Project CONDOR is the outgrowth of regional
integration efforts and of the availability of new

.communication technologies. By the early 1970s, the

Latin American Free Trade Association, the Ca¥tagena
- 2

Agreement,  the Latin American Civil Aviation

i

\ |

\
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and cooperation. Mindful of the importance of
telecommunications and their potential in furtheri-ng,
their integration efforts, the Latin Americans began
pqyiné considerable attention to the application of

new technologies in their region.

Hence, it was 1logical for some of the LAFTA

! establish an association to study the neéd for a
. r’egional satellite -system. Thus, ASETA "~ was
( established in January 1974, as a result of the
” First Meeting of Experts in Communications and
Transportation of the Andean Pact. A second meeting

of the same Experts was held in May 1974; from that

meeting, and a concurrent meeting of the Ministers

of Communications emerged the Ass’ociation as well as

" \ .
one & the fundamental recommendations regarding

ASETA, Recommendation MC-11.2

A short survey of what was happening globally
\ in satellite communications serves as a context to

ASETA's creation. -

5 t
r

The decade of the 1970s was an important one

for the evolution (some might, say -revolution) .in

Commission, inter alia, had been established to

increase trade and foment regional economie growth °

countries, and later the ANCOM countries, - to,

N
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commﬁnicgtions by‘sétellite. By 1973, INTELSAT was
operating under permanent agreements, the number of
countries it\se;ved had grown from an initial 15 in
1965 to 102g:countr1es in 1975; the number of
pathways (earth station to earth station) available
increased ‘from one in 1965 to 406¥ ié 1975.
Concomitantly, the,charges for utiliziﬁg INTELSAT'51
services. were one fourth as high as in 1965, 3
Satgllié?g commﬁnications 'held great promise in
dfawing togeEhe; the countries of\the world, :;;éng
it possible for people everywhere to watch events of
g%obdi interest, like the lunar landing on July 20,
1969. ! ‘

By 1970, several groups of countries were
discussing the possibility of having pheir own
regional or national safellite systems. India and
Indonesia blanned and actually launched their own
satellite systems by the end of the 1970s. The
Latin American countrie? we£e also discussing the
feasibility of an educational television satellite
syétem, and from 1970 to 1975, at least two

feasibility studies were conducted on behalf of the
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1
In regérd to economic integration efforts, by

1974, the Montevideo Treaty that established the
Latin American Free"rrade Association (LAFTA) and
the {969 Cartagena Agreement creating ANCOM® were in
full force, generating huch entﬁusiasm aﬁd interest
in the member countries and abroa_d.6 Several
regional associaéions to  promote trade and
transportation ke.g. the uLatin American Civil
Aviation Commission (LACAC) also emerged.7

It was only natural’ and logiéal, therefore,
that an_  association be  formed to  foment
telécommunications' between the ANCOM countries.
Hence, ih 1974, the Asociaéion de Empresas"Estales
de Telecomunicaciones del Acuerdo Subregional‘Andino
(ASETA) was established. ASETA is based on .a
fundamental principle, Recommendétion MC-11.

‘Thismgécommendation,\in essence, s;ates that aﬁ
imperatiye need\exists‘to e;change’eipgriences and
information, to strengthen the’ ties\ between the
governmental entities in charge of providing public
tglecommuniqations services in the ANCOM countries;
this exchange would contribute to adopting common

¥

‘criteria which would constitute one of the basic .

~

principles ["pillars" in the original Spanish] of
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integration of the ANCOM couxitrieso,~ in D-;,accordance
with the objectives of the Cartagena Agreement;
After having studied the ANCOM countries'
\needs,‘ the First Meetinfy "of the Miniéﬁérs of
Coﬁhunipations made several othéf recommendations:
1) the establishment, as soon as possible, of
"an Association - comprised of the - governmental.

entities in charge of public international

&

" telecommunications. services lempﬁésis addedl, with
the following goals and objectives: 2R
" a) to provide efficient and economical

. service 'within the entire ANCOM region;

|

b) to establish common criteria, within and

outside the ANCOM countries, for the management «of

.

these services;
c) . to promote the adoption of ‘a common

- 2

position vis a vis the international
[telecommunkc;tions] equipment market;
d) to adopt coﬁmon criteria and positions in
internatipnal organizations and meetings;
’e) to promote technical and aaminlsirative
coordination,dand the exchange of information.
The ~Mi‘niste‘rs c:f Communicatioﬁs also decideé

to increase the number of scholarships and exchange




¢,

programs for the training of telecommunications

3

personnel, not only in the technology, but also in

the efficient management of telecommunications

services and equipment. They also recommended the
establishment of a Registgr of telecommunications
gpecialists, who could be consulted.®8

These recommendations and other resolﬁtions
presented in 1974 served as a basis for ASETA's
establishment. The Organization, as well as ;Is
By-Laws, Work Plan and budget were.fprma}ly approved
and reéognized by the rgspective‘governments in June

3

1974. The Associdtion is registered in accordance

with the laws of Ecuador, Wwhere4 it has its"

headquarters.9 .

ASETA has beed the. beneficiaryvof a number of
feasibility studies over the last ten yéars, to help

it 'decide whether or not, and when, to launch the

1]

CONDOR satellite.

°

The results and recommendations of some of

“these studies will be commented on next. It should

'be noted, however, that many pertinenthdocuments are

not generally available. Thus, some of the

conclusions drawn are not easily substantiated, and

méy be "educated guesses" at best.

r

-
\
¢
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The Latin American integration efforts of the
1960s were aimed at fegionél economic cooperation

and trade enhancement and encompassed most of the
"Latin American countries.

One of‘the objectives of

the Cartagena Agreement of 196910 was to further the
subregional :

integration efforts-
'cogntries.

of the member
Although” these efforts

tended to be
primarily of an economic nature,
closer

they also included
cooperation

in the fields'

of education,
communications,

culture, science to

and
their common heritage.

~
enhance

-

The ANCOM countries share many characteristics:
their Spanlsh heritage,

a commoﬂ language, similar
) \ educational 'systems (adopted: from the European
T n% settlers), and at least in principle, the values of
'the Catholic Church. Despite the superficial
. similarities, however, disparities still® exist in
o . several respects: .'the level 'of industrial
development and economlc“growth

¢
&2

tenters by large numbers of rural dwellers.?

availability of>and

access to educatlonal systems (resultlng in literacy
rates of various degrees);

indigenous

the assimilation of large

“4
the movement

populations,

- to urban

LY
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€ In order to enhgnce their cbmmonality, the
// ANCOM countries entered into an agreement, aimed at
c their , educational, scienti"f_ic -and cultural
inte'gration. - The "Andfes Bello" Agreement was
signed by the ANCOM mgmbers' (including Chile), at
Bogota, January 19'7'0.12 The pr:ﬁincipa\l 1;’.’£1t_egrétion

objectives of this agreement were to be ac¢complished

by instituting several measures, inter'alia:
- to enhance and expand., the méans of

- ® .
.7 : .communication between the countries, resulting in a

greater éxchange of information;!3

. . - within the existing legal framework, to

safeguard against the corruptién of youth by the

: mass media (TV, cinema, radio and printed mattex:‘);'14

- N

) - ‘to renew -efforts, in cooperation with -
other international organizations and mnations, to
’ ’ study the feasibility of education by satellite;

s

* should the results' of this research be posi’tive,

they should be implemented.5 ‘ "
d The last three articles cited of the Andres
it ' : Bello Agreement served-as the "eornerstone'", in some'

¢ -

respects, of the proposed z‘eg:fpnal satellite 'system
" - [}
for the Latin American countries.. The Articles

speak of increasing cooberati\\re educational efforts

N G ’
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agg enhancing communications - both of which could
be accompl;sheddby using satellites.16 c

'"The Latin Americans thus joinedbother countries
interestea in Educational Television Satellites
(ETV) since:ETV appeared to be one wéy of providiné
éducation and bther social béneflts to huée
populations scattered over a large and othei"wise
inaccessible terfitory.‘ |
. By the late 1960s India, Canada and the United
States were contemplating éxperimental programs to

be transmitted by‘saﬁellite. One goal common to

these experimental programs was to deliver

o

k3

S

television programs to remote and /or sparsely.

: populaféd regions. Community reception centers

would receive the satellite signal, which would be

-

redlstrlbuted by either mlcrowave or high frequency

i \
o

radio. 17

B) FEASIBILITY STUDIES FOR EDUCATIONAL TELEVISION

VIA SATELLITE (ETV) °

° Given ETV's great potential, Argentina carriéd

out an 1n1t1a1 study 'ahd Draft ‘plan for a ", . }

national and regional satelllte TV system for
Argentina and other South American countries . . .
‘[slince there “is mno doubt now' about the

1



o

.

technological

feagdibility of implement

educational ™V systems using broadc
|

ing

ast

satellites, . . . "18 The report concluded tHat,

inter alia,

"It should bée recognized from the start that
the [ETV)] system can.only be ‘proposed as an
answer to very- clear requirements which
fulfill well identified needs in the fields
of educ&tion and culture.

2 In addition, [flirst priority should be
given to the formulation of a clear national
policy on the agproach to follow with regard
to ETV . . . "1

to define the legal aspects of applying this kind

system.zo
~~ '\.-/

The Arggpt;nians recognized the necessity

‘carrying out studies to define golicies e .o

of

of

for

the development of a national ahd/or regional ﬁian

for [ETV] via satellite for eduéétion, cultural

general welfare, integrating the human and material

capabilities already availaple."21

and

They furthér

H

recognized the need to esta%lish an infrastructﬁféwﬂ

+ ¢

receivers, and to train personnel. Once

Y

"at an early stage: ground and relay stations,

the

\

W
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. infrastructure was in place, the plan called for the
) , g -

deveiopment of the space segment.22 - The Draft Plan

envisioned an operational ETV saﬁeliite system by
1975, o , .

This study served as a-basis for a subsequent

K stﬁdy carried out between 1972 and 197% by a

| UNESCO/ITU team of experts, funded by £he UNDP at

éhe reguest éf several of the LAFTA countfies

(Argentina, . Bolivia, Chile, Colombia, Ecuador,

Paraguay, ‘Peru, Urﬁguay and Venezuela) s A
. o 4 .
Sommerlad gives a good account  of  the

objectlves of the UNESCO/ITU study, which 1nq&uded

" . . . the educatlonal applications of.
Broadecasting, both in school and out of
school, - curriculum revision, program
content, television production and
training, transmission and distribution of
broadcasts, overall economics and financing
and legal and organizational aspects of the
tele-education system. It compares costs
of a satellite with alternative methods of
program distribution."” :

A d?aft version of the fepoft was presented/ in
1974 to the countries which had requested the study;
apparently éhe preliminary draft needed considerable
revisions, and a final report was due in 1975, 24

Unfortuna%ely, the conclusions arrived at -- whether

pro or against the ETV Sateldite system) --  Or




recommendatidns made are: not available to the

' éeneral public,25 -

During the Regional Seminar held in Mexico City
in September 1975, the draft report was discussed in
general terms.2®  One goal of the regional ETV was

to reach. 95% of the population at costs not higher

b ] o

. than 5% of the participating countries' educational

budget{L it would deliver 20,000 hours a year of,
educationai\ television. Some precoﬁditions or
prerequisites on which this regiqnal ETV systém was
based were that the’ system had to be the property of

the participating. countries; that the educational

.programs, and the ancillary hardware (TV receivers?)

had. to be produced a%d manufactured within the
region; that ETV systém be fully integrated 'into

existing educational systems.27 It was hoped that

receiver units would be standardized throughout the.

.region, and that the ETV delivery would be in more

" than just the Spanish language, since many existing

indigenous populations do not speak Spanish.28 (The
discussions, as reported, did not go into detail of
how ETV delivery to isolated indigenous gréups or
cultures would be accomplished. Many of the

indigenous communities speak only their” own

]
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language, they have no electricity and access to
their‘communiéies can be extremely ﬁazaraous).29

Thé UNESCO report apparently did make someqcost
estimates of the ETV system: it concluded that
tele-education via satellite would cost about “US
$500 million (1974 aoall‘ars‘)', while microwave
transmission would be nearly ‘twiEe as expensive,
The earth segmenf of the ETV system representéd the
greater part of its cost.30 That a regional ETV
system presented numerous difficulties (political,
legal, educational, cultural and social issues would
have to be s£udied and further analyzed) Qas also

3
discussed, and it was concluded that thesehissues

néeded to be addressed, if not resolved, prior to
instituting the system.3? Obviéusly they have not
been £2$olved (iﬁ;indeed they have a solution), for
nearlyffwenty years latér Latin America still awaits
its regional satellite system.

The potential for ETW for Latin America had
several drawbacks, aside from its cost:

o Lack of clearly defined purposéé&or-goa;s,

other -than broadly stated objectives of wanting to

-combat illiteracy -and improve the education * ahd

L
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genez}al welfare. The meahs of accompli;hing these
goals were ‘equaJ'.ly broadly stated.

o Lack of existing infrastructure and TV
sets - i.,e. community reéception centers were (and
remain) few and far between.

o LAFTA's prerequisifes ‘that t':he programs
and tl'}e receiving equipmeﬁtb('rv séts?)‘ Ee produced
ana m;;lufactured within the régiont

o] Programming that would be acceptable to

all the Ministries of -I:Z:ducati_on of the countries

involved. 2
o ' Programs that wPﬁld be aéceptabfe to the
. L S S
viewers - i.e.‘'many indigenous groups, would want

programs in their language, since not ql; of them

s T

speak ‘Spanish. Issues of . linguistic, cultural and
social imperialism or sovereignty would arise, and
these are practic;\ally impossible to resalve.

o The ET.V project was prémised on.' the
benefits to be obtained from broadcasting satél“li‘tes
(BSS) whose®' signals are intended for direct
reception by the general public. If‘ the ‘ETV
broadcasts were to be "geared for the indigenous,
rural population, ' these people would have to be

equipped with the appropriate receivers first. This
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4

-

was & costly prospect, as it involved developing

[

practically the entire infrastructure, including
putting electricity in remote rural areas. Without
meeting this basic requirement the whole intention

-

of educating the rural masses would be defeated.

. (Ten years later many rural communities still have

‘no electricity, telepﬁones, let alone televisions or

Y

earth stations).

One majoi shortcoming of broadcastiné
satellites, however, is that they can be used only
for television or radio services; they are not

_
adequate for telephony (telephone, telex,’ #ata

_ transmission). On the other' hand, fixed satellite

services (FSS) can provide television in addition to
telephony services, and are thus much more

versatile, and cost-effeptive.:"2

e Given the monumental problems and <costs

associe;ted with the ETV satellite, niﬂt came as no
surprisé that the,Latin American countries did not
pursue this alternative. Hence, :at the Second
Rgéional Meeting of the Regional Committee on Tele-
education held in'Cafacas in November 1977, it was

decided to "indefinitely postpone” the ETV system's

jimplementation.33 ¥
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While the Argentinian and UNESCO/ITU/UNDP

studies focussed on the region's educational needs

‘and potential for an ETV satellite system, they also

included several suggestions on increasing the LAFTA
countries' satellite bapabilities; these countries

wanted to transmit, and not Jjust receive

programs. 34

were mem@gfs of INTELSAT, which further whetted

their appetite for a regional ETV satellite system,

transmitting localiy produced programs. The ETV

studies and reports served as a basis for the ANCOM

countries' \perosal for their own subregional

satellite systém, anZ:;?n 1976 , they undertoock F\

feasibility study (one”of many such stgdieérﬁwhich

was givgn‘the unfortunate acronym of "SATAN" (for

 satélite Andino, or Andean Satellite),35

u ™~

C) THE "“SATAN" STUDY

The '"SATAN" study was conducted by ENTEL-Chile,

1976.
8

anal¥tical

pursuant to an ASETA meeting in September

This study aimed at -providing "~ an

5

framework, a methodology‘foi the project's economic

By 1975 most of the LAFTA countries

TV

N

evaluation (or dppraisal), rather than to arrive at’

any final conclusions. \

i
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The study was based on economic factors which
tend to be variable over time: demand for service,

H

tariffs, the network structure, etc. Some of the

major conclusions follo&. |
N

a) Demand for Services: At the time éhe
stué& was underﬁagen ‘(between September 1976 and
February 1977) statistical datéﬁkn demand by‘country
was not available. Thgrefore,‘ the demand for
services was estimated, the underlying assumption
beihg that even an imprecise estimate woulg allow
for the determination of future demand.

b) Tariffs: four different tariffications

were used in thé anaiysis, all based on the cost of

ieasing transponder capacity from INTELSAT. One

basic premise for calculating the tariffs was the
cost of leasing from INTELSAT, which would decrease
in the same ratio as the cost of leasing channels.

" c) Rate of return estimates which were

4 -

calculated at- 15%, were based on the four

alternative tariffications.
d) Project costs were broken down into two

parts: 1) the cost of planning and organiZzing the

.project: research and development,'construction and -
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‘launch of the satellite, and a tracking, £elemetry,
command and monitoring station ("TTCM"). 2) The
second group of costs were those associated with
operating the yhole ;ystem: the TTCM sté;ion,
manpower and management: ‘

‘ After analyzing the various alternativeswgand
"associated costs, the repért conclugded that
regardless of the alternapive utilized; the project
would produce losses. From an economic viewpoint,
" ENTEL-Chile concluded that the "SATAN" project was

not viable.

In its analysis ,of aléernatiye . tariff
structures as the basis for the economic'viability
of the‘sateilite the only difference between them
was the amount of loss that would be incurred. Only
" one al;ernative -- 'that of having a twelve
transpondef sétellite, at an‘invariable lease cost
of US $1 million (1976 5011ars)~annually and without
any spare orsspare capacity -- wduld produce the

fewest losses.36

»

_ These results should be borne in mind, sifce:
ten years after the "SATAN" study, the ASETA members
are still debating several issues raised by the

Chilean repoft:
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L1

o What K is the actual traffic within the
;eéion? “ . N . ~

o How . much ‘transponder  capatity does each
country ‘require for domestic, regiongl and
intérnatignal use? © Has the need increased
dramatically éince 19777 a

o Would ‘it be 1less expensive- - more
economical - to continde leasing épare transponder
capaéity from iNTQLSAT, or from another separate
system; sucﬁ as PA&AMSAT? (This 1is .a new
altérnative;\however, PANAMSAT's system willanot‘be
operational for another few .months, so the costs of
£hié altern;tivg; are unknown. Should PANAMSAT's
launch be nsucceséful, this might induce other
countries, in fgdditioé to Peru, to utilize
PANAMSAT's services. This will be discussgd\in more.

.

detail, in Chapter 8).

® 3

o - Even though INTELSAT'S space segment

\
utilization charge has decreased to nearly. half in

the 1last ten vyears,. the: cost of leasing a

transponder remains relativeiy high - about $800,000
to over US $1 million,/depending on the transponder

and other factors. (e.g. pre-emptibility, insurance, .

7
Pl
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By the time the "SATAN" report was published,
éhile was on the verge of 1eaving' the Andean Pact
and ASETA.38 fThere is no reason, t'lowever, to doubt
the' validity of _ENTEL-Chile's study or its‘

conclusions, especially since the question of the

e'conomic viability of a regional satellite has 'y“et‘

to be answered in a satisfactory manner. While the
) 1975 UNESCO study estimated the cost of an

e\ducational TV Satellite system at US $ 500 million,

more recent studies indicate that the space segment

o

alone will cost at least US $209 million.39 This
seems to be a conservative estimate of the cost;
especially in view _ of- the limited launch
c“apabilities since the shuttle disaster in 1986, the
grounding of }:hé ARIANE launchers’ later on, and the
i-ncreased cost of insurance.40

In early 1977, at the same time that Chile's

ENTEL .produced its analysis of the economic

Q

viability of a regional satellite system (utilizing
transponders leased by INTELSAT), ASETA's Board of
Directors decided\ to undertak? its own feasibility
study of a system with its own satellite: Proje;:t

CONDOR thus replaced "SATAN".
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D) PROJECT CONDOR AND THE CAL/saTEL STUDY

- Project CONDOR was proposed as a possible
alternative. to the Colombian domestic satellite
project, °"éA’I‘C9L", which was alréady: under
ccgnsigieratiion in 1976.41 In March 1977, ASETA

members agreed to contract with a Canadian firm,

Canadian Astronautics I;imited/saTel Consultants

£

Ltd., (CAL/saTEL) to' undertake a feasibility‘ study

of the new Proj‘ect CONDOR.

3 o
The Canadian reporf, presented to ASETA in

October 19;/'7, }ﬁcluded ". < . the results of
technical sStudies, cost analyses and tj.rade-off
comparisons, _owners\r:ip and organization, as$ well as
an a}ngiysiS' of "ecoﬁomic viab:’Llity and tariff

<
.

considerations."42
(;«vhich accord'”im;J1 to ENTEL-Chile's °Eirior report were

merely estimdtes) the Canadians studied several
/

‘options:

o) 4Three options involved procurenient ’
launch, TICM responsibility, etc. (i.e. ownership
and operation of the space segmenf) to be undertaken

by ASETA through a joointly\-\owned operating company.

N .
.
M -

Based on the’ ;raf%ic data provided ASETA
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o The other options' involved 1long-term
transponder or satellite lease arrangements, éither
from INTELSAT or ". . . a supplier of a dedicated
satellite managed 'by -2 jointly-owned operéting
company . . . "43, (In the Executive Summary the?g
is no indication as to who woﬁld have been the
"supplier" of this satellite, nor what other
arrangements and negotiations would have been
involved under this option). Fivé-of the options
would have i;cluded both telephony and broadcast (TV
and radio) péssibiiities, while one option alone was
designed only for telephone via leased capacity.

The Canadians envisioned a system, to be fully
operational by 1982 or 1983, with a projected 10-
year life span., The main features included:

- The entire space'segment would consist of
three 12-transponder sateliites, one in orbit and
operational; one “'spare" in orbit, and the third
satellite (a replacement‘satellite) on earth.

’ - Each transponder would have capacity for
one television channel, or approximately 1000
telephdne circuits. o \

- Oon the first satellite, 6 transponders

would- be used for national long distance as weLi as
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for regional telephone, telex and data transmission;
the other €& transponders would be utilized f—c>r:

television, either educational or commercial. The

"spare" satellite would or could be utilized for the .
¢ ,

latter purpose as well:’

- ' The satellites would operate on the 4/6
GHz band ("C¢" band), configured to cover all the

ANCOM countries, including Chile. Thus, the

‘satellite would meet the domestic, intra-regional

and international traffic requirements of ANCOM.

- The space segment costs, including the
TTCM station, were estimated at US$ 50 mil‘lion (1977
dollars), and woqu_Il;a\lg_kgeen'sh‘ared by the oriéinal
six ASETA members.
stations) would cost approxim’ate‘ly . another $50

million; these expenses would have been prorated by

country, according to the type and number of earth’

statiéns utilized. Furthermore, the construction

and operation of the earth segment would be the

[

~4 3 ~ e
responsibility of each country. Based on the
’

estimated demand, CAL/saTEL proposed the following

number of earth stations: ‘

- The terrestrial segment (e.qg. eart:.h )




Bolivia - 109
Colombia " (no number specified)
Ecuador 31
/// Peru 18"
* v — /
Venezuela ' 25
(Chile}y— (35) L

Two types of earth stations were considered:

- *’ standard Type A antennas (eleven meter

diameter), with the necessary channels for telephdny ™’

A

~service, and with TV receive and transmit

capability. )

- Standard Type B- (smaller diameter, i.e. 5
to 6 meters), but only capable of receiving

television signals (TV receive only or "TVRO!).

According to the ASETA Board Meeting minutes of

October 1977 the Canadian study '"showed" or
"demonstrated" the technical-economic viability of
’ L 3

& -r °

the regional systemn. However, prior to making any

firm commitment, the ASETA members decided to study
) the report carefully and - submit their

i

recommendations to their respective ministries for

» - \ , ‘o
action.%4 .

- e

At that same meet ing 1ETEL-Ecuador urged ASETA -

to begin the advance notificatiqn process with the

International Frequericy Registration Board (IFRB) of

ES




)
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" ey

_ notice to their claim. o~

3

kN

tiue “ITU and to 'reserve" the Efcejssary orbital
positions for tr:e CONDOR spacecraft), 4> '

Part of the urgency to go ahéad with the IFRB
notification arose from "the Equatorial countries'
claims to sovereign 'x"ights‘ over ©parts of t‘he
geostationary ‘orbit."—, This claim was set forth in

the '"Bogota Declaration" of - 1976 and signed by,

inter alia, Ecuador and Colombia, the - two

"Bquatorial" countries /o,f ALNCOML46 .Colombia's
SATéOL, 'a domestic satellite system under
consideratiox}l at _the timé, was receiving ‘strong
political support. Thlfé, reserving orbital slots',
and launching a satellite (wﬁetﬁer .domestic or'
regional; ) would . ‘fin§u1:e that the Eguatorial
countri?s' claimé; would be heeded - at least tlye
restvof the tele‘commu‘nications world would be put on-

-

Furthermore, in 1977, the ITU had conveneld a

World Administrative ‘Radio Cbnfer’er_lce ©oon

‘Broadcasting Satellite Services (the WARC-—éSS), to |

‘allocalte the radio frequencies for ' television

broadcasting (those which .the ETV satellite system

- which UNESCO/ITU had studied between 1972 and' 1977,

T

-

swould have utilized).47 \

3

-
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Hence, in some respects, 1977 was a crucial

year for the formulation and consolidation of a plan

system,; and to begin\ its implementation.

) counfries: . the ETV“ satellite,

>

, SATCOL, and/or

for either a domestic or.a regional satellite
Three

alternatives or options were availabl® to the’Andean

CONDOR. Each system presentéd its own advantages

-

(’ -
o /ﬂand drawbacks agd had different costs ,associated

=

with the construbtion both of the space segment -and

systmn'from its inception to its

.considering the “number - of options

operation.

the né?essary terresgrial networks. The countries

faced another difficulty: that of financing the

In

avaiiable,

» differences in prices and over-all co§ts,‘and the

-

many political-economic issues

that 'had 4o

be

resolved among the ANCOM countries themselvéb, it is

. little wonder that they found it. difficult to make a

A o
! decision to commit themselves to one alternative

,over the others.

- J

common but crucial point: _ the demand for,

. existing’ traffic which would justify any of

satellite systems were'th~clearly determined.

¢

the feasibility studies were based

on estimates

$

The three systems under consideration had one

and
the

All

{or .
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~ ANCOM communications.

- "guesstimates").
4

Depending on the estimates used and projected for

perhaps more .accurately, on

the future, the cost of the satellite systems}showeé

considerable variation. A comparison of the costs

éstimated by the studies reveal the following:

1) ENTEL-Chile's economic projections . on..

"SATAN" were negative; they showed that it did not
] LY . ' - -0
matter whether .the transponders were leased or

ought, or whether a satellite was dedicated only to

-
The results of the economic

projections showed varying degrees of loss, and only

showed a slight financial gain.

one alternative

. ENTEL.'s economic study was based on demand estimates

supplied by ASETA,.since none of the countries had

3

reliable sﬁatistié "on traffic or demand.48
2) In regard to the massive ETV Satellite-

project (again, based on estimates for its demand ’

\

and number ofiedpcational television hours that it

would generate), UNESCO/ITU puty the cost of the

- s

space segment alone at US $500 million, with the

earth segment or infrastructure requiring a similar

that the $500

It concluded, however,

investment.
million represented half of what it would cost to

<

have a ‘comparable microwave system. How many
[
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,'satei}ités were to be included in the space segment

is not mentioned in Sommerlad's report.49

3) In 1978 .an assessfient of CAL/saTEL's

- . )
, repor@“‘ﬁas made, which ‘raised many other\‘points

"first instance.

ﬁhich‘ were either 'not  addressed, or not
sufficiéntl§, and which reguired further study:

cL- Utilization ' of new technologies which
would allovrfmu%tiple access, and demand assigned

access to teléppone circuits, rather thgn having a

’
-

single purpose circuit;

o

-  Community reception of ETV, and |ts

redispribution by small, low power retransmitterS"o?

by cable;, N |

Y - The use of smaller ea&th statioﬁs, if a

more powerful satellite signai were used in the

]
H

-

- Appropriate - telecommunications (éelephony

Y

and TV) for rural, sparsely populated areas, taking

° | s .
into account existing population nters and their
N \ .
need for certain servicés (e.g. telex);  further

taking into  account..the fact that most tréffic was

(and is) generated in larger cities. ﬁence,' thé
demand assigned telephone circuits suggested above

- Q
~
[ , -
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i

; more

e

I\ ' .
could benefit both the "thin ‘lioute" users an

populated centers. r ‘k
- The fact that the majority J ofﬂ the ° - 4

population in the ANCOM countries is rura; leoul‘d N
not be overlooked e especially in assessing the need
for (and ex1st1ng access to; ;:elecommunlcat}.ons
services, and the kind of sysm that should be
1mplemented b |

~ - A multi-purpose satelllte system should be .
conSidered, while 1nst1tut1ng telephone ~and
television serviceséirst. Since ;iﬁ‘ta transmission
requirements (especially in rural areas) ~were
minimal, these needs could be met at a fut®re'otime. -

o L
In the meanwhile, the transponder capacity, could# .

‘put to more remunerative use. - : \

- The possibility ‘of haying regional

commercial television broadcasts, which could help,

EY

~ defray the costs of their transmission, and would

also provide some financial support'c to the ‘

EY ’

educational TV® programs as the Ministries - of
Educat:f.on could rent transponders for their -'ETV.SO

| The recommenéﬂations of CAL/saTEL raise even ,
more basic issues- in the first place, wh% was the

necessity of hav1ng three spacecraft (even if the




LS
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~
i

one "on earth was not operational) equipped wit‘h 12

transponders each, when this would prod‘ace more than

.overcapac:.ty? The demand fpr'servioes and actual >

R d

- . -
traffic were estimated (absent reliable data), and

. it -is unllk ‘ly that all twelve transpondqrs - let
N ¥ S
) alone 24 - would be fully utilized.

*
s

The CAL/saTEL report firther proposed that each -~ ° *% R

~  country 1rrstall‘, two types of ea ations, the ’

number of which varied according to estimated :;

Y

\  demand. According to CAL/saTEL's estimates, Bolivia

¥ (w1th a populatlon of about 5 million) should have
Ay

-

acqu}red 109 (!) earth stations. [This extremely "

hlgh numher could be a typograph1cal errorl}. .,
.o 2 S
~ . Ecuadoy, the smallest country, would acquire-

. 3'1,"hwherea‘”s?ﬂenezuela, onfe of the larger and more
‘ eLe " ' )

5opulated countries, would have_ been able to meet

. . its needs with,,only. 25 earth étﬂations.: . (No
T4 ) ~ .
estimates~ were made for cOlombia,’ the gr_eatesi:

{ te'lecommu;ieations user in ANCOM,- and a‘lso the "most e
) po;:)ulated country -<- abtbuf‘:ﬁ'zs million inhabitants in
: 9. . : X
The Canadians were ° recommending to ’tge two
* poorest countries to make the laﬁ;gest inveétmen{: An
eartﬁ stations alone. Admittedly, all these

.
! » L 2 J
v .
R .

.

r
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\ figures in 1977.

countr’ies were seeking\fo bring telephony to ruri\l
© . , -zt X

areas; even so, the number of earth stations

suggested appears somewhat unrealistic. A

' reasonable number, however, could be established if

f—/‘ v .
actual demand and traffic figures were available;

,/?uture demand could be projected, based on

.statistics and trends established in previous years.

Vo

Apparently ASETA was not able to come up ,with the

o
2

T ’The‘ 1977 meetings on ETV and‘%onn l)?;oject CONDOR
rc;sulf:ed in the‘._"_indefinite Postpoz‘uement" of the
first -project, ,and in "further studies" of the
second one. Between 1978 and 1982 interest in a
;:'egionalcsystem dwindled, br else was sidetracked by

b}

' . /
the Colombian SATCOL project. SATCOL was to be used

~ for .domestic purposes, although the Colombians had

offered ASETA in 1977 to '"use" Colombia's advance
notification to the IFRB for CONDOR. Since SATCOL
was not intended to provide regional coverage

(except as incidental to national coverage), this

-project will not be extensively considered here.

SATCOL stirred up much political ihterest, and
several international corporations studied ,and

analyzed the Colombian proposal. The SATCOL. project
] .

>




‘. had .gone—as far as requesting
. for the

international™bids
‘spacecraft, when a new‘ government tooﬁ

b
, office in 1982. Within a few months, the;requests

for bids were cancelled, bflnglng the shTcoL prcjectl
—N Pan VN :
—~ to a halt. Ce (S

LY

9{‘ :

I
°

EP PROJECT CONDOR' s REBIRTH

-

In 1982, however, Peru suggested at an ASETA.
> i meet;ng that EEOjeCt CONDOR be "revived". 52(///
’:: »rl,
It was prgposed that the new project (or

Rt

"reb;ved" Condor) study * the

regional teleyision satellite system. At the same

‘time the research would determine the

establish an organization to manage, coordinate and

It was

control the system. also suggested that

ASETA ‘take an active role in the coordination

procéss with the ANCOM countries and with INTELSAT.
-The idea of the regional TV satellite was not warmly
it was suggested that ASETA form

accepted; instead,

2 a working group of ANCOM experts to further study

CONDOR's feasibility -'as well as to establish an

organization to own and operate the satellite.

The possibility of leasing INFRLSAT

for

transponders domestic purposes was also

feasibility of a

need .+to .




) - 3-33 - * v

! “

’ 4
discussed; these leaSes would not obviate the need

INTELSAT was '‘not leasing transponders for regional

T communications. ,

hy In a subsequent meeting held in BBl_ivia in

,( . a8

- 1983, the didea of a shared Tvébroadcasting system

3

utilizing INTELSAT®~ transponder capacity was

i ~—-

discussed. The results of, the discussions with

- INTELSAT were to be preserfted at a subsequent

Tl
‘

meeting. In the meantime, however, CONDOR's use for -

TV programs 1yas also to be studied. The idea was
that by 1990 more than half of the CONDOR's
. transponders (11 of' $28) were to be used for
television transmission. (Whether the transmissions
were td be national or regional is not stated).53
By 1984, the ANCOM coqntries were cornsidering
not only the regional satellite, but also leasing
INTELEAT transponders on a shared basis for 1TV,
telephony and i‘gntra—regional communications. At the
same time, the demand for traffic, especially the
usel of satellites required Dby institutional
(governmental) users, was also to be  assessed.

> " [This is the first time that "traffic assessment" is

mentioned in the ASETA Summary].

for a regional satellite system, since gt that time-
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’ / ) 'ASETA alio decided to 'notiéy .the IFRB of its
inte(nt'ions to reserve three orbital positio;é: in

s . Cc_nlombi:a's hame, based ‘on Colombia's special status
IR o as an "Equatorial" country.54 ‘
\ At th'e thiézd meeting of the ANCOM Ministers of

Comun}cation,s, Transgort and P:blic Workls, held in
% . " Lartagena, Colombia in November: 1984,“’ sevg’raL
resolutions were adopted .regarding the regidnal

L satellite system. In the first ‘instance, it was

considered indispensable" to continue working . on

establishing - .the regional '‘satellite system,
o . Secondly, the INTELSAT shared leases were to be
negotiated. This would provide the transponder

capacity required by each member country, “%#nd would

also éive ASETA'practical experience in managing a

& o y satellite system. )
‘ s .
S T ‘ Another key resolution was that each country

was to determine its satellite requirements for TV,
telephony and other telecommunigations, ASETA was
A

LA to establishh the method by which the coun%ries would
make their own determination. a

. The Ministers also decided that ASETA should

begin exploring the design and purchase of the space

segment. 55 .

0 : -
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F) THE INTELSAT TRANSPONDER LEASE REPORT

In December 1984, INTELSAT produced a report on

the utilization of INTELSAT's space segment to meet .

the ANCOM countries' national and regional TV and
telecommunications needs. INTELSAT's study
concluded that shared leasing of transponders would
provide ASETA with a number of significant benefits,

inter ' alia:

o] Regional communications needs would be met
by maki@gnmore efficient use of existing capacity;
this c¢apacity could be expanded, or modified,
agcor@ing-to national and regional needs.

o New technological services and other

innovations, as well as ‘the transfefﬂofutechnology

would be more éasily available to the ANCOM

~

countries, ) ¢ .

o The ghared leasing arrangement would
pfovide the necessary training and on-the-job
experience to ASETA's technical and manageﬁent
persénﬁelf;zzs}ng them f%rst—hand'experience i;~most
phases o{ operating a“?étel%;te sys:tem.56

all the above, as wellnas’fhe lease of six 36
MHzfttanépoﬁderé (;ncredsinéifo 17 by 1990) could be
accoﬁplishéa at a cost- of! under U.S. $1 million a’

o - »
N

. ]
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year per transponder (about $831,000, to be more

precise).
The INTELSAT Transponder Lease Report took into
account increased demand and traffic for 1985-1990

based on 1983 figures provided by ASETA.

Simila;ly} it considered the requirements for

television broadcasting. In regard to the latter,
the 'Report concluded that three TV channels. could
utilize the same 72 MHz transponder.

Additignal savings could be gained by sﬂared
leasing for Aational telephony and regibnal TV.
(Colombia, Peru and Venezuela were then each leasing

a transponder for domestic services).57 Another

jz’cost-saving .feature was the suggested wuse - of

INTELSAT's new VISTA services, for thin routes.

n A

(Ecuador-Galapagos Islands).?8 .
Another advantage to leasing transponders from

L] % ~
INTELSAT was . that the earth stations then in

1 4

operation coalg/be utilized, and additional ones of

small diameters installed. Aﬁ_leést part of the

earth segmént and space segment were in p;ace. As

the country's national requirements increased (e.q.

the provision of TV and télgphony to rural aregs):

.each could acquire more earth stations according to

-
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its needs. In summary, it was calculated that

shared leasing could result in: a) savings of up to o,
/ - .

US $1.5 million a year on eight -lease;i television
char;nel bandwidths; b) savings of _US $400,000 for
single-channel per carrier (SCPC) and FM: K,
c) greater availability of . FDM/FM bandwid‘tj;lf}.
(Frequency Division _ Mult;iplex/Frequéncy
Modulation) .39 , L@ o
The Transponder Lease; Réport als:o anil%ynzed the.

economic aspects of having regional television

»

transmission and recépti‘&n, conc’lhding Aténat from a ,
- .

technical and’ economic viewpoint shared capacity

©

?
£

‘Mpre‘sente:d certain benefits. However, the Repert did -4
Ay &‘ El ,
not address legal, cultural or po,}{it';ical obstacles

that could arise from regional television
' &

-

. broadcasts. 0 .

& At least as conceived and analyzed by :ASETA,

leasing INTELSAT capacity. and sbaring it oh_a

oF .

re\giona-l basis' could. -have provided .the =~ ANCOM

countries with the ‘regional telecommunications

¢

system they wanted, without any lengthy delay, and

.. without the risk of having a satellite®system they

v

\ ° A
'might be unprepared to :operate. INTELSAT is - a -

o~

well-established: and reliable,&nterprise, from whom o

L]
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-

three of  the ANCOM countries (Colorgbia; Peru and
Venezuela) w'ére already‘ lea‘sing‘t;ansponder capaéity
;for domestic services (telephony and/or TV).

The disadvantages to a shared lease arrangement
were relatively few, but of significance to ANCOM.
To begin with, the transponders leased by INTELSAT
are "pre-emptible"$ "i.e., théey may be utilized by
INTELSAT- for" other purposes should the nec'essitz‘y
arise. However, th;i‘.‘s rarel'y happer}‘s.m

Another more serious drawback _to : shared

leasing, ho'wever, was that not all the transponders

would be on the same satellite, nor would each

2

[ > )
satellite provide” the same or' required coverage.

‘

Oonly one satellite,+ INTELSAT VB, which was to be .

available in early 1986 woil.ld~ha‘ve been able to

- '

provic‘fe coverage for all ASETA countries from its
“3'19.§° E. location..62 . (This satellite, now called
VA (IBS) is SCheduled for launch in 1988., apd is to
be located at 332 5° E. )- Henc it would have been
technically more difficult and less economical to

configure a regional : system " based - on the

B

availability of the transponders on different

. &

satellites. o .

*

A

LN

'
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Another  shortcoming  was that, although

technically and economically the . ANCOM countries.

. o

’
.

stood much to(gain by sharing leased capacity from
INTELSAT, th_eyM\ would still not be the owners c;r
operators of their own “dedicated satellite. For

political and cultural reasons, it~<is especially

important to .believe and know that a cc;untry or

group  of countries  has control  over ‘it’s
communications. This would not be the case with .

INTELSAT leased capacity, so that -the ANCOM would
remain dependent on INTELSAT 'forL domestic, regiong‘
and international telecommunic“ations.

In addition, even though INTELSAT leases and is
willing to sell transponders for: dc;mestic services,
INTELSAT has not vyet \oleased them for v)rég{onal ' 5
purposes. Othe‘r ex‘i‘stiqg regional cbnsort‘ia
(EUTELSAT and ARABSAT) each have their —.own épgce
segment. . The le\apa system differs from these two
in that it is/a national,{syste&\ *:zhich leases (but

»n
does not sell) transponder cap;citir ‘'to neighboring

s

countries, .
. Hence, ASETA's proposed shared 'leased.system " ]
would have been unigque. Furthermore, it would have

- -
~ v
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: — _had to be approved undw\er Article III(d) of the
INTELSAT Agreement. 83 ;

o S6 far no adm‘ipisfratiori has seemed to request

‘INTELSAT"S authofization to use the international

.
.

< consortiup's space segfnent for regional
telecommunications. To date the only administration

which has requested coordination for "transborder"

’
Q

transborder services ' differ from those ASETA

©

. proposed in that they use domestic satellites and

the servi‘cés provided are ". . . merely incidental

: to domestic [U.S.] services,"64 This is discussed

y ' in greater length in Cl;apter 8, infra. .
ASETA decided in 1985 to "develop" the shared
PR » leased capacity phase of the regignal communicgtiﬁns
program, ‘beginr;ing with +the shared TV cﬁ'a;rmel
leases‘. The shared ‘telephony and reg‘.ional services
. ‘were to be implemented iater, | .
Simultaneously, ASETA égcxught to contract
- . s'pecia‘lized consultants t_é 'underé‘ake Bﬁ{efinitive
- "feasibilit‘y study of Project COI\iDOR, aﬁ ‘to begin
préparing the bid documents foi'_t_he space ‘segment as

- well as the launch vehicle. -

h- ¥

«services is the United States, ° The USA's

AN

P




Satellite.

The Board of Directors ~believed it was
"indispensable" for tﬁe ASETA members to participate
in the decision-making process, and to achieve this
goal,—they decided to establish the "Comision Andina

de . Telecomunicaciones por Satelite” (CATSAT), _the

Andean Commission for Telecommunications ° by .

©

CATSAT,~compriséd'of*five representatives (one

from each member administration), is “supposed to

'meet as often as required until the formation of the

'"Empresa " Multinacional Andina" (the Andean

Multiﬁatiénal Corporé&ion or ﬁnterprise). CATSAT's
objectives;'broaﬁly stated, inclﬁde: | ’

(o} the impleﬁénﬁation of \Project C?%DOR;

o to _establish policies- ‘ rggarding
negotiations  with  INTELSAT 4nd the  IFRB,

consultants, sources of financing, and other

~agreements entered into; N

'

o tor create a technical advisory group,
coprsed of five experts from the ANCOM countriei,
wh& should be very experienced in °‘technical -and
economic matters relating to Satellite
telecommunciationéx and who would stqdy traffic

demand, both national and regibnal.65

¢

N
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5

It would seem tha't -CATSAT would have even less
- . , <Q

_ power or authority than ASETA; the purpose: of its

creation, and the means by whic__h it is supposed to
accomplish its goals (to implement Project CONDGR)

are even less clearly defined”than ASETA's.,

o/ -

It” doe‘s not seem too 1logical to haV‘e yet
another group’/ of five experts which :is’ supj:osed t;:
unéertaké such a vast project. It would have been
better to simply i:ncrease ASETA ‘pe‘rsonnel by the
five experts, rather than establish yet another
separate '"toothless" i:ecfmical gprpup. -Further,
since ASETA's General | Seé:retariat and Board of
Directos have been negotiating with the ITU and
ZFNTELSAT for years, they have acguired much
expefience in sate}lité teleéommunications’.- not
oniy technically, bﬁt also at a persénal level.
Mdreover, ASETA v;as well -aware gf ~its limitations,

and of the need to establish an organization to

actuélly operate and manage the satellite system.

"CATSAT" does not seem to have been the solution to

this need. However, as happens in many instances,

when an impasse 1is - reached or when a difficult’

"~ decision  should be taken, a commission 1is

established to. study the problem. It is possiglq

L

L4

.
Ty




that such a situation led to CATSAT's creation.
CATSAT's creation seems to merely add another layer
of bureaucracy to an organization that seems top

'

. heavy already. It should be rgcalled that_ASETA‘s

General Secretariat members must answer to:
- A ASETA}s Board of Directors;
- their respective * Ministries of
Communications and/or Transportation;
- The Board of Governors of the Cartagena
Agreement. \

This means that at lea:st fifteen people must
arrive at a consensus in ;rder to také any action.
The probability of fifteen individuals {reaching a
majority agreement is further reduced by;thelboting
requirements of ASETA and CATSAT - thqxfeach ﬁquife
" a maxi-majority of four. out of five votes. ~With
such stringent requineménts for the apprﬁval of any
substantive or decisive action it is little‘wonder

\

that Project CONDOR becomes the fregquent subject of

yét another feasibility study. y

- This %s preéisely what - happened in »1985. This

time, after ASETA shopped around for funds, fhe
Eutropean Community granted it a non-reimbursable

credit)(alleged to be worth around two million ECUS,

A\

'
v

—
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or U.S. $400,000) and undertook the first part of a
feasibility study—;¥ Projéct CONDOR. (The‘United
States Trade Deyglopment Program (TDP) was willing
to allocate q‘s. $756,00Q for the chpnd part of the
study, once the. Europeans héd concluéed their part

b

of the study).66 )
\ : \
G) THE ESCO REPORT

The: European Satellite Consultiné Organization
(ESCO) Report was given to ASETA . in September
1986.%7  Like the previous feasibility ' studies,
ESCO's report focussed on the _,technical and

economic aspects of a dedicated regional saéellite

system. ESCO's study differed from the previous -

3 -
- ones in thht it was able to compare three distinct

Y

alternatives;
‘1) " the satellite systeh dwholly oﬁhed\ and
operated by the ANCOM countries;

~

2) 4 the shared leased transponder capacity and

continued reliance and dependence on INTELSAT for

. domestic, regional and international services;

3) acquisition of transponder space (through

purchase or lease) from PANAMSAT.




P

af

. were in the "national interest,"68 However, even
. though ,PANAMSAT has been authorized to provi&eﬁﬁﬁ?ﬁﬁ;ﬁf/f/

| - 3.45 - ) . "
J : \ o

The third- alternative -- utilization of a
separaté system -- had not been available prior to

the UéA'é 1984 decision that such separate systems

servicesy and to launch its space segment, its. R

‘actual value and utility will be dscertainable only

after 4its being placed--into service. ESCO. was o

cogﬁizaﬂt, therefore, of the 'hnce;tainty of ]
considering PAﬁA@SAT as & viaplé alternative. )

ESCO”s‘estimation of transponder rgqhirementéﬁﬁv
(presumably based on ASETA-suppiﬁed estimated data) .
was that between 1986 and 1990, 'ASETA could use ten o=
trgnsponders; to be leased either from IN@ELSAT or | /////Y
from PANAMSAT. N é’ -

Sometime in 1992, the first CONDOR spacecraft
would bé(laﬁnched,\followgd by a second (in orbit
spara).satellite in 1995. By year 2000, the ANCOM
¢dun£rie§ would have 24 transponders of/the{r own . X‘
(twelve on each of the satellites). \‘

ESCO also studied three types of television

services:
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RN - Exchénge of progrgams (presumably inter-

. regionally but no speci'fication as to whether

4

} oo : .private or government, educational or commercial).

o

~ - -  Private-televiston—for-—-broadcast to major ~ . -
- - —Mee— - o ‘ . T oTT— e .

towns. (No mention is made as f'to whether+ these
Wwould be national or regional broadcasts).

- Government TV broadcasts to major towns, -

-

- and for rural reception (TVRO). ' .

‘ r . - .
, As to telephony, telex and other data

‘transmission requirements, &nd how they would "be
_met, the Report (ér at leqst the part thereof made
available to this author) does not include any d‘ata
or recorgr(t}endatiéns. )

. An underlying assumption seems to be ‘that at ¢
' ' _least 6 transpondgrs are ;:e:xquired between 1986 and

1990, with the need increasing to 12 by 1992, and to’

24 by 2000. The need or demand would increase

-  simultaneously with the supply. ~ : ¢
‘ However, there is no fufther ’indication as to
. + “the use that would be made of all the channels
available. And 24 transponders can supply many O

" channels. B
The ESCO Rei:ort concludes, after comparing

costs and technical requirements, that despite the
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higher cost, and higher risk associated with all
phases of Project CONDOR, that a dedicated satellite

system of their own is the best solution for the
- I

ANCOM countries. 62 .

—
T - ____As- to costs, ESCO states that CONDOR's "...

LT

higher absolute cost _can be offset when the

1

potential revenues based on the requirements listed

in task 100 are taken into account . . .. 70 . The

- &\/ .Report continues: '

Moreaver/‘the CONDQR configuration offers a
\ ] certain number of unic [sic] advantages,
namely:

L . - the andean [sic] countries would be
(: ' ’ ‘ completely independant [sic] from any
.chaﬁges in policy by an external satellite

- . .o organization.

’ '~ the CONDOR system would be the most
) - effective to_ acquire expertise in Dboth
| T o satellite and telecommunications system

[sic]. ¢

v -

In case of a rather lower demand for
- ' ‘ satellite serwvices, the conclusions of the
study would be rather different. Obviously
such a situwation could not be taken into
o account in the ESCO study once the result
- of task 100 have been set. Nevertheless,
it can be expected that the cost of the .
system would be similar while the revenue
would decrease dignificantly. This fact
could 1lead to _the conclusion that a
. transponder purchase configuration would be
~ * more attractive. ESCO dont Tsic] share
this opinion bécausgj )
(g
- the effect of a pessimistic
evolution would result in a lower increaie

«
( a
. -
]

®

o
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7

o of the service requlrement but at a later
' date than in our study the same capacity
would be required.

- A possible over capacity in_orbit
. could be avoided if a different strat®gy in
- o + the implementation schedule is adopted.

" Finélly, ESCO point {sic] out that, up
to now, all regional satellite systems are

based on satellite [sic] owned by that -

. ) region in order to optimize their network.
BEven for national domestic service, there
is no example of such systems without a
natiornial satellite when more than 5
transponders are required. ‘

configuation can guarantee the {Possible
[sic] of future aspiration [sic] of the
Andean subregion.71

alternat?ve, ESCO stated that:

"PANAMSAT can offer the smoothest

transition [to a regionally owned

satellite] because the use of the spot beam

would involve a fully compatible earth

segment. Nevertheless the design of
/ - - PANAMSAT spot Dbeams cannot offer the
evolution towards a regional service in the
future. There is also some uncertainty of
commitment prior to*é;succefull [sic] first
launch and regarding the take wup of
s . ‘capacity by other clients.’2

Indeed, PANAMSAT's future satellite

operations will be determinable only upon

ESCO feels that only a CONDOR -

In regard to PANAMSAT, the new and third

o

and

the

successful completion of the launch, and once it

begins providing services to its clients. So

PANAMSAT has one correspondent - Peru.

far
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Escb fuf%her concluded that shared leased
capacity f%om INTEL%AT (thougﬁ more economical by
over $150 million dollars)’3 had ° the "
desadvantagé [sic] of impésing .an overdimensioned
earth segment for the transition phase . . ." and
INTELSAT may not be’ able to have the necessary

tranéponders available. 74 (ESCO does not explain or

elaborate on the "overdimensioning" of the earth

segment, nor does it mention the possibility that-

dhe space segment it propose; (24 transponders)
might also be "oQérdimensioned").

One conclusion that can be drawn from ESCO's
report is that, Llike the CAﬁ/;aTEL study of 1977,
the reé;mmendations are for 'unrealistically
"overdimensioned" space'and earth segments:

While the earth segment may be costly to

acquire and install, at least it can be modified and

tailored to the countries’ requirements: ' either

’

e

"fewer or more earth stations of different types can

. f
be used. However, once a satellite is launched, it

P &
is much more difficult, if not impossible, to alter

i the confiéurgtions‘éf the beams, their footprint,

“

their ¥ntended purpose. ' . Vi

o

s
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In the eight year period between these studies,

reliable %scert;inment of, traffic demand and

transponder requirements has not been cartied out by °

ASETA. Now, as then, 24 tranéponders (even if use
is projected to year 2000) would result' in

overcapacity. -

<

‘A realistic "dimensioning" of the earth segment

is not possible until the ASETA members decide wha\G

~—~—

services they want to implement. If their goal‘ is

to broadcast' TV programs to/frs:m major 'c’ities in the.

ANCOMFfé\gion, one type of earth station would be

require@. Should natiOn;l, rural rI“V togeth\er with
o

rural telephony be their objectives,\ then other

types &f earth stations will be necessary.

I3

On the pqsiti;ve side, the ESCO Report

t

recommends "volume" purchase of earth stations,

since' this would be more economical to the ASETA

’

countries - provided they agree ‘on the same

* standards. As to contracg:ing for the many services

~

‘involved in acquiring a satellite system, £from its

é

launch to its operatidn,. the European repc'qrt

-

‘provides some good guidelines,. but states that

Ay

essentially all the negotiatidns are up to

"TELANDSAT", presumably ESCO's acronym for the

C




operationadl unit of the CONDOR satellite system

whlchnhas yet to be -established.

The ESCO study is the first to mentlon legal

X

issues which wgll have to be considered), in both
establishing and-operating "TELANDSAT". ﬂf/
go ‘into detail or depth on. the legal considerations,

however. The report meredy states that the ASETA

governments "

the Agreement for TELANDSAT"..., for which different

possibilities exist and that‘the "...Body Corporate

-
.

[sic] could be organized in the following manners

[sicl..."
"Agreement on the Base [sic] of Civil laws

[which might 1lead to conflicts between

public and private law] "Agreement for an

international enterprise established by th
» gevernments ‘and the telecom companies WOulg
be shareholders... .

\

[y
"Adreement for 4n International Organization

This solution means the estai:lishment of a

really international organization for
satellite communications with | -an
internationally staffed execytive organ. . .

" The form of an international organization
[similar to EUTELSAT or INTELSAT} sgems._to be”
the favorite form forumEﬁAuPSAT(I)..."75

Elaboratlng on the organizational structure
I 4

recommended, ESEO states that it would require "an

agreement in which the governments are represenﬁed

.7

does not w

... mist find together the best way for




in the institution of assembly of parties and the

L)

k] ’ Y N N '
telecoms companies thelrselves [s:Lc] in Director '

\ Board [sic] ‘and by delegatlng staff to the:)a\tty .

.
’
‘ . oy ‘

176
«.m, Orgam. X B

K/ It ESCO s estimation TELANDSATS/_) s scope of
act1v1t1es would";\.nclude the space segment as’ well
as ". . . equipment, financial involvement, staff
and authority transfer ot the management of this

3

ipt?rnét'j.onal organization has to take into account

-a series of concerns referring to , individual

A contributions."77  The count¥ies that could not
ﬁ; . b
provide equal%unding (Bolivia and Ecuador) could

‘

contribute staff, materials or real estate)‘to avoid

—-— overburdening the Dbigger countries' financial
LY

resources. The Report recommends that "... ‘a

-
participation on the basis of the utilization of the

¢ o ‘ N

system- seems to offer "the best equity for all

- . ‘ " partners," 78
. . ‘ Other activities that would come within fhé :
. ot seSpe of TELANDSAT's purview include, inter alia,
| o) coordih;ation of operation and use of the
) ’ space segment in the transition from INTELSAT to 6:~

v \ . 4
A ’ (3 .
‘rediondl management;
k)




{ o} management Cof - all . opefations and
mqintenanée pf Qhe space segmené;
0 promotion of the .integfation ‘of the
national neiwérks and of the services to benofferei
* \ in.the ANCOM couﬁtries; . A
| o negotiétigg and entering into national and
international contracts for all phases of the space -
segmeﬁt; from launch to orbit testing).79
’ In order to accomplish 'the above, TELANDSAT
6\V? " would be endowed with legal personality, giving it
- :‘ the . right to enter ;nto contracts and other
. ’/ agreemqpts, ‘with — ,States and international
‘ ‘: a *organizations (presumably corporations as well as

>

multi-lateral ageﬂcies{. -

’ ‘It would—also have the right to_ hold and
' dispose of property, and to be a party to legal
proceedings,80 The organization's 1liability wéuld

be limited (i.e. "... no party [or country] wéuld be

e a
individually liable for acts and obligations of [the

©

entity] except where such liability results from a
. T ﬁreaty to which that party and a state claiming

: compensation are parties."81

. The .ESCO Report goes into considerable detail

on the organizatfonal %Fructure, staffing, and

Y

~ -
1 1
. h
-
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o’ . C . .
- ‘responsibilities " of TELANDSAT. " Most of the
recommendations are based on the European experience
with EUTELSAT's ‘creation and ne,sj:ablishment and,
. where pertinent, with INTE}LSAT'S.\ For example, .

TELANDSAT  (like EUTELSAT) would consist of three

!

. organs: \
e} the‘—Ass‘embly of Parties: 5 members., each :»
S with o;le vot;a. ' - . '
x o The .Board of Signatories - voti%g

participation based on investment shar/e, but none to

s exceed 33%.

)

Q ) o) Thé& Executive Organ, headed by a Director
General.82 ] Y. ' ,

» o [
There are, however, additional or different .

b

considerations to be taken into” account by ASETA.
: The main:one is that TELANDSDAT would be operated . \
and managed by only fiyé countries, with fifancial
investmént'sh;res limited to the ANCOM 'countrie&s.
Eﬁ;‘ELSAT, on- the other handg, has‘ 20 s’ignétory
members, mos;t of them in a more advantageous
fina’mcifal posi;:ign fhan, any of the AMCOM countriesi
Hence, financial considerations (investment shares

and other contributions) will be important factors /

in the actual development of TELANDSAT, and the ,

A

O g - -
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length of its "interim" period of operations. Where

the 'necessary start—up funds would be obtained is

not C1early addressed in the ESCO Report.-~

f' . In essence TELANDSAT would function on an

"interim" basis providing ihe institutional
structure and"aexperience neceésary at0' the
establishment of a ‘permanent multi-administration
enterprise.83‘ T?e permanent entity would operate
and manage‘thglipaée and earth segments; Whether it
would own the- space segment depends on the chéice
and decision of the ANCOM countries to purchase
their own satellite, tra;qunders from ‘eithér
INTELSAT or PANAMSAT,Q or to lease and share
transponder capacity. , .

To briefly recapitulate, fhé ESCO Report's
recommendations on the organizational aspects of
TELANDSAT are perhaps the most loglcal aspect of the
Report. Furthermore, if. EUTELSAT s Convention .and

Operating Agreement, on which TELANDSAT seems to be

. ' c : '
patterned, -were slightly modified to meet the
L] b e -

requiremepts ggzﬁive (rather than 20) pérticibants,“
the ANCOM countries would have at hand the necessary

organizational guidelines to begin operations.

<
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The technical and economic aspects of ESCO's
re’cioi‘t\lmendatio‘ns‘, . however, need further study,
clarification and data i:efore being accepted. The
data would have fo be provided by ASETA; once it

were favailable, as wsll as once the ANCOM countries

" decide ~how much transponder capacity they would

require and utilize for what services, the technical
design: of the regional satellite system would - be
facilitated. Similarly, once there is clarity on

- -

the technical requirements, the &ost of the total

- system *would be easier to éstablish, and prorate

#
among the users.

Although the ESCO Report suégests basi¢ legal

considerations in i‘egard to the organization of the
- ' °
operating ent:i.ty,84 there are still many legal

questions and issues pertaining to national,
1

regional and international 1legal aspects of the

proposed regional satellite system that have to be

O

addressed.

!

CONCLUSION :

For the past ' decade the feasibility ~ of
i:egional satellite system £for the .ANCOM countries

has been pondered and studied by Europeans,_North”

&
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Land South Americans, as well as by international

-

organization®.

The studies have looked at the technical and
,e,c\cinomic issues, but have not -addressed the legal or
pol;i:‘tical issues involved in establﬂishiong a regional
commllmication system, Fu;thermore, the question- of
how the space segment woﬁld, be financed remains

unanswered.

The lack of clear answers or realistic

. recommendations stems<from various factors. In the

first place, the proverkiial "which comes first - the

‘\u‘l

chicken or thé egé?" situation seems pervasive. {

In order to design an appropriately dimensioned
system, reliable data*Yand statistics are required. . =~
Investments of time and money are needed in o‘rder’to
qbtai‘n these; so far, };SETA has not beeI{ able. tc? '
Msupply them, stating as recently as July 1987, thatm
it héd to update its statistics.83

éecondly, the countries need to agree on the-
objectives and utilization of —the prop?séd system. '

Once the data and goals are established, other
pertinent. issues will l?e easier to r‘esolve. These.
‘relate té technical, economic, financial and legal

considerations. Underlying these, however, are

-4
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L ¥ .

poIiticaI~factqr§\which also need to be addréssed,
even though’ they may not have an easy sdlution..

’ The Bfollowing’ sections® attempt to ! point out,
although® not necessarily answer some of the

questions raised by previous feasibility studies.

-\

o®

.

it
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1 ASETA, Document ASETA-015, ¢ "Antecedentes y
Principales Disposiciones que Rigen La Asociacidn,
(November 1975). ("History and Main Principles that

Govern the Association') ([Cited as ASETA Pr1nc1p1es
hereinafter]. .(English version by 6 S. Ospina).

The acronyms stand for:

1) ENTEL-Bolivia: Empresa Nacional AL

Telecomunicaciones S.A.M.,

2) TELECOM-Colombia: Empresa Nacional de

- Telecdmunicaciones, S.A.;

3) IETEL-Ecuador: Instituto Ecuatoriano de

Telecomunicaciones; .
4) ENTEL-Peru: Empresa  Nacional de

Telecomunicaciones del Peru;
5) CANTV-Venezuela: Compaiiia Andnima Nacianal

de Telefonos de Venezuela. [Chile was a £founding
member, but withdrew in 1977]. )

2 Ibid.

3 INTELSAT Report 1986-1987, back cover. 1In 1965
utilization charges were US $32,000; by 1975 they
were $8,460. ‘

Wl
4 _ See Introduction, supra, for notes on these
developments. ‘ ;

5 Montev1deo Treaty, supra, Chapter 2, note 5;
Cartagena Agreement, supra, Chapter 2, Eote 12,

6 Several s and 'numerous artitles on LAFTA
and ANCOM were written between 1970 and 1976. Among
these are Morawetz' Case Study (supra, Chapter 1,

note 6); The Andean Common Market: Management
Implications’ of Application of Technology
Legislation. Fernando Robles, Ed., New York,

Council of the Americas (1976),

After 1976, it seems that either interest in or
expectations regarding Latin America declined-and
few writings appeared subsequently on the subject.
The exception is Puya@a s 1982 book (suprd, Chapter
2, note 6,) which is the seminal publlcatlon on the
Andean Communlty.

~

7. See, LACAC supra, Chapter 2, note 21. .

a

8 ASETA Principles, supra, note 1, Recommendatiqﬂ

(footnote continued)
F) X ]
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nications -specialists
Registry was to be initiatédd by the Boaxd of
Governors of the Cartagena Agreement, and
subsequently kept up to date by ASETA, once this
organization was formally established.

"~

(footnote continued from previgus page)

) Revista Oficial (R.0.), Quito, Ecuador, Decree

No. 479, June 11, 1975, approving the By- Laws of
ASETA adopted in Lima, Peru, July 1974.

10 See Cartagena Agreement, supra, Chapter 2, npote
12. .

-

11, Cf. Burns, supra, chapter 1, note 1.

12 Convenio Andrés Bello de Integracidn Educativa,
Cientifica y Cultural de los Pafses de la Regidn
Andina. Bogota, Colombia, January 31, 1970. (So
named in honor of André€s Bello (1781-1865),,
Venezpelan-born author, poet and drafter of the
civil  ‘code of Chile, which was later adopted by

Colombgg and Ecuador). . -

v

3

13 Ibid.3 Article 10.
14  Ibid.; Article 30.
15 Ibld., Article 31.

16 Beginning in 1967, NASA undertook a jOlnt study
with India on a satelllte TV system, to be used for
rural education. In 1974 NASA launched its
experimental ATS(6) satellite, which could .transmit
TV. programs directly to the Indian community’

reception centers. Thus began the Indian "SITE"
(Satellite Instruction Television Experiment) (See
Sommerlad, E. Lloyd, Communications Satellites - A -

Review of Present Systems and Future Broadcasting

Applications. UN/UNESCO Regional Seminar for Latin-
America on Satellite Broadcasting Systems for
Education and Development, Mexico, 2-11

September 1975. UN/UNESCO Doc.Com.75/CONF.703/2,

Paris, 1 July 1975. ) -

a

17 Ibid.; p-s."



.23 Sommerlad, supra, note 16, p.10.

28 1Ibid; pp. 12, 13.

N

Espaciales, Buenos Aires, Argentina: [ETV]
Satellites - Survey of Background Information and
Draft Plan. (Summary in English originally). (No
publication date, but prior to 1971. Sommerlad,
supra, note 16, gives 1?69 as the .date of the

study).

19 Ibid.
20 1Ibid.; "DFaft Plan", §§ 1,1 - 1.3. )
‘21 Ibid.; § 31 . .

22 Ibid.; § 3.3.

24 Ibid.; p.10. . -
25 In this author's quest for a copy of the Report
cited at fn. 34, infra, I was told by ITU,- UNESCQ
and UNDP personnel that I really “was not interested
in this '"prehistorgc" document, in spite of my
firmations that I'was. The end result was that I
was unable to see it, much less read it, to draw my
own conclusions. One conclusion that I do draw is,
that, after years of study, with a large expenditure
of manpower and money, the conclusions and/or
recommendatichs must have been quite "sensitive",far . ¢
they are rarely alluded to or mentioned in ' the
literatufe on other regional satellite systems.

26 Report of the Joint United Nations/UNESCO

Regional Seminar for Latin America on Satellite
Broadcasting Systems for Education and Development,
Mexico, 2-11 September 1975. (Document not numbered
or otherwise indexed). [Cited as *Joint Report he
reinafter]}.

/ ) .
27 ' Ibid.; p. 11. Comments by Mr., Castaheda of,
UNESCO.

2
-~

29 Numerous priests, oil prospectors and engineers
have been killed by indigenous tribes, in their y
0 (footnote continued) |
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(footnote continued from previous page) .
attempt to protect their way of 1life from
encroachment by the Church and the large oil
corporations. ;

B !

30 See J01nt Report, supra, note 26, pp. 12, 14.
31, Ibid, pp. 14- 17

32 The Radio Regqulations of the International .
Telecommunication Union give the following
definitions for fixed and broadcast satellite
services.: , . -

Sec. 3.3 Fixed-Satellite Service [FSS]: A
radio communication “service between earth stationg
at specified fixed points when one or more
satellites are used; in some cases this service
includes satellite-to-satellite 1links, which may
also be effected in the inter-satellite service; the
fixed-satellite service may also include feeder
links for other space radiocommunication services.

Sec. 3.18 Broadcasting-Satellite Service
[BSS]: A radio gcommunication service in which
signals transmitted or retransmitted by space
stations are intended for direct reception by the
general public.

In the broadcastlng satellite service the tarm
"direct reception" shall encompass both individual
reception and community reception. (ITU Radio’
Regulations, Chapter 1, Article 1, §§ 3.3 and 3.18
respectively). Geneva, ITU, 1982.

~ 33 Anéel Velasquez Abarga, Estudios de

Factibilidad Sobre Un .Sistema Regional de Satelite
Para Los Paises Andifios. Insto. Geofisico del
Peru, Direccion. de , Investigacion Cientifica, .
Proyectos Especiales. Doc. IGP-04/DICPE-78 (Lima,
February 1978), p.4. ' )

34 Feésibility Study of a Regional System for =

“ [ETV] in Latin America. ‘Final Report (Technical).

Q

FMR/COM/RPC/75/207/UNDP (Restricted); UNAP/RLA/71/
223. The report, including technical charts and
annexes, allegedly is over 1500 pages long.
The 1970s gave rise to the New World Economic .
Order,@.and the subsequent New World Informatjon
Order. v The latter sought to redress the imbalance .
N (footnote continued)
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. \ : of information flow. -Hence; transmission capability
, °"  became very important, sihce many of the LDCs were
tired of being passive .receivers only. In this
- respect, see Many Voices, One World. Report by the
International Commission  for the Study “of
Communication Problems. London, Kogan Page/New
York, UNIPUB/Paris, UNESCO. (1980)¢ [The MacBride

: . Commission Report]. ‘
%Y

5 Sdtelite Andino (SATAN). Una Metodologia de
valuacion Econonica. ENTEL-Chile, Secretaria
General, Oficina de Ingenieria EconomicaI(Doc. OIE-

° . 54) . 1957).
el 36 1Ibid.; p.8.

. ‘ e 37 Verbal communication with INTELSAT personnel.
(INTELSAT produced. a report on shared leased
transponder capacity for the ANCOM countries in
1984. See, note 56 infra).

Q!

t

38 cChile formally resigned (or was excluded) \from
ASETA at the March 1977 meeting of the ASETA Board
of Directors.

39 "Study undertaken by the European Community,
funded By a non-reimbursable credit in the amount of
US $400,000. « The second part of the study - the
technical design of the*system --- has yet to be
* undertaken., The Buropean Community offered ASETA

* funds for this second study, and the United Sates
¥ ‘Trade Development Program, {TDP) also had funds
' available for the study in 1986. -

- o d 40 AWST, September 7§ 1987, pp. 59-65, p.61.in

' particular.
v On the one hand, ﬁ;he trend in the United Sates

. .  séems to be for thé satellite builders and—sellers
. to offer their clients a ‘'"package deal" which
includes launch services and insurance. While the

package may appear to be less e“xpepsive and
‘dttractive and may facilitate negotiations for
"insurance, ‘there.may be an additional hidden premium

for the satellite manufacturers' services. On the

other hand, other countries (China, the Soviet Union

and Japan) are 'seeking .to penetrate that launch

. . { footnote continued)
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(footnote continued from previous. page) :
market and may well offer their c¢lients very
competitive terms. Whether these conditions will be’
acceptable to the Western ‘countries remains to be
seen, since highly sensitive issues (aside from
competition and cogts) are involved.

In recent months (Spring 1887) AWST |has
published numerous articles on the Chinese and
Russian launch capability and market.

. 41 Minutes of ASETA's 4th Meeting of the Board of

Directors, Caracas, September 1976. Annex No. 1 of
ASETA, Sistema Andino de Telecomunicaciones por
‘Satelite: Proyecto CONDOR. (Summary of the Project

in Spanish, drafted by TELECOM Colombia, Office of

Intepnational Affairs. (1986). [This project
summary includes pertinent parts of the minutes of
ASETA's Board of Directors. All cites to these,
except where otherwise noted, are taken from this
summary. Endlish rendition of the Spanish versions
by S. Ospina., ] [Cited as ASETA  Summary
hereinafter]. . ’

42 ASETA Summary, Annex No. 4. Executive Summary,
CAL/SaTel Ltd. study. (Neither the entire Executive
Summary nor the longer report was available to this
author. The conclusions -drawn by ASETA, therefore,
are not verifiable.) [The excerpt from the
Executive Summary is not dated or ©paginated].
[English original]. "

43 Ibid. &

44 Dr. Angel Velasquez Abarca, of the Geophysics
Institute of Peru, and a -participant in ASETA's
technical activities wrote an assessment on the
CAL/saTEL report, in which he provides many valuable
insights and commentaries: Estudios de Factibilidad
Sobre Un Sistema Regional de Satélite- Para Los
Pafses Andinos. "Insto. Geof{sico del Peru,
Direccién de 1Investigacidn Cientifica, .Proyectos
Especiales. Doc. 'IGP-04/DICPE-78 (Lima, February
1978). .

45 P;SETA Summary, supra, note 31, Annex.No. 3.
(6th Meeting of the B/D, Venezuela).
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At a meeting held in Bogota, Colombia in
eight Eguatorial countries --

December 1976,
countries which ' are traversed by gthe Equator

(Brazil, Colombia, Congo, Ecuador, Indonesia, Kenya,

(Uganda and Zaire) issued a statement in which :they

claimed sovereignty over the segment of the
geostationary orbit (GSO) which 1lies above their
respective territory. The other segments of the

orbital arc, beyond the national jurisdiction of the
Equatorial countrles, were ‘to be considered the
of mankind." The competent

"common heritage
international agencies could regulate their use and

exploitation for the benefit of mankind.
The complete text. in English of the Bogota
Declaration appears in 6§ Journal of Space Law 2

193-197 (1978).
B “ \

47 See, supra notes, 7, 9, 16, 22 on this study.

48 ENTEL-Chile document supra, note 35.
A fourth satellite project for the domestjc use

of <‘Brazil was. also uhder study. However, the
Brazilian system was beyond the ambit of the- ANCOM
countries. Sjince it was (and,is) intended to be for
purely domestic communications purposes, it was not
a viable alternatlve to the ANCOM Satellite.

49 See Sommerlad, supra, note 16.
50 Velasquez, supra, note 33, pp. 7-15.

51 The SATCOL project presents interesting legal
and political issues, especially in regard to
establishing sovereign claims over the "Colombian"
segment of the geostationary orblt. It is beyond
the ambit of this thesis, which is ‘on the proposed

egional system, to analyze in depth a proposal for
a natlonal system,

52 ASETA Meeting, Lima, Peru January 1982.

- - [
53 . ASETA, XV Meefing of the Board of Directors
1983.

(B/D); Bolivia, Nov. ‘ .
. \ .

54 ASETA. XVI Meeting of_spé)B/D, Bogota, September

1984.

[
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§5 - Third Nieeting of the Ministers of
Communications, ' -Cartagena, Nov. 1984. ASETA

Summary, supra, note 41. .
56 INTﬁiSfQT Report on Transponder Leasing for the
Regional ASETA System; Dec. 1984, (place of
publicatfon not stated), pp. 1-3. Cited as-.
Transponder Lease Report hereafter].

57 Ibid.; ,'\f'able 22, Leasing Charges for National
Telephony and International, TV for ASETA Members,
p.32. . v :

<

" 58 The VISTA services now offered by INTELSAT yse

small Standard D-1 earth stations, and are designed
to provide basic telephone servicds to communities
with few if any, ‘telecommunications services, and
which require few circuits. VISTA also uses Deémand
Assigned Multiple Access (DAMA) which permits more
channels per transponder, reducing the number of
satellite trunks xequired. (INTELSAT, Bridging the
Gap II, p.14, Washington, D.C.)., ENTEL-Peru in 1977

sugge'sted utili®ing AMA ¢ to achieve greater.
efficiency -- at wer cost --_ in rural
telecommunications 4ithin ANCOM. (See Velasquez,

supra, note 33).

59 ASETA Doc. No. 105, October 1983 (Technical-
Economic Aspects of Shared INTELSAT lLeased Capacity
for the Regional Andean Satellite Sysfem). (Original
in Spanish; English version by S. Ospina).
60  Ibid.; p.30-32. ~ - o
4

61 Conversation with INTELSAT personnel, 1987.

v

"62 Transponder Lease Report, Table 23: "ﬁgssible

Transponder Assignments to Mee%ﬁﬂTA Demands",
p.33.

S

63 Chapter 8, infra,” :
utilizing INTELSAT's space
telecommunications, as provide
the INTELSAT Agreement.

zes the possibility of:
egment for regional
j Article II& of”

Qe

64 y T#ansbordéer Satéallite Video Services, 88
F.C.C.2d 261-289(1981) at 268,
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65 ASETA Summary, VII Meeting of XBETA's Board of
Directors, Quito, April 1985.

A
66 Ibid.; XIX Meeting of the B/D, Caracas, Dec.
1985,

e
67 A copy of parts of the ESCO 1986 Report was made

available to this author. However, it is difficult -

to draw conclusions from these parts, as they
¢ontain no statistical data or clear definitions of
the tasks ESCO set out for itself. [Cited as ESCO
Report hereinafter]. '

68 In 1984 President Reagan determined that
satellite systems separate from INTELSAT were in the
“national interest". The Federal Communications
"Commission” authorized them in its Report and Order,
In the Matter of Establishment of Satellite Systems
Providing International Communications, 101 F.C.C.2d4
1046 (September 3, 1985). See, infra, Chapter 8,
for commentary on the separate systems. .

.The Pan American Satellite Corporation
(PANAMSAT) is a private American corporation
established in 1984. It aims to provide non-common
carrier services to/from Latin America. It applied
to the. Federal Communications Commission (FCC) for
the authority to construct, launch and . operate a
subregional satellite system to meet
telecommunications requirements of countries in the
Caribbean and Andean regions. It is the first of
the authorized separate systems to have the
requisite foreign correspondent. - (Peru) -~ but has
only one so far. Its satellite 1is scheduled for
launch in the late Spring of 1_988.

69 ESCO Report, Section a, !Conclusion". )

70 ESCO Report, Chapter II, Section 1. ("Choice of
a Configuration"). [The task 100 requirements are
not included in the copy of the report].

oy
®

71 Ibid. Verbatifa.

72 1Ibid. Verbatim. o ..

- 4 N J
73 See ASETA Doc. 105, supra, note 59, and
accompanying text. . ) N
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ESCO Report, Chapger II, Section 1,
Ibid., Section 3.2.2.
Ibid., Section 3.2.4.
Ibid., Sect;bn 3.24.
Ibid:, Section 3.2.4.
Ibid., Section 3.3.1.-
Ibid., SecEiPn 3.}.2.
Ibid., Section 3.3.6.
Ibid., Section 3:3.8.
Ibid., Section 3.3.

See, supra, note. 70.

EL TIEMPO, ﬁ;gotaj Colombia, July 10, 1987.
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CHAPTER 4

PROJECT CONDOR AND ASETA:
INSTITUTIONAL CONSIDERATIONS

The Articles of Incorporation and By-laws of
any organization are fundamental to’ its structure
and function since they set forth the powers and
limitations of the entity. They ~are basic to
achieving an unde;standing of how the organization

operates. ‘
s )

The Asociacio’n de Empresas Estatales de
Telecomunicaciopges del Acuerdo~Subregional Andino
(ASETA), (the Association of Governmental

f-{elecbmmunications Entities of the - Andean
Subregiona\ll Agreement.)1 was established in 1974, an
outgrowth of the ‘Firs‘f; Meeting of Experts in
Communications and Tranqurtation of ;'t{le . Andean
P;ct: ASETA's members, as was noted in Chapter 3,
’}sugra, \cons;ist' of the governmental entities which
_provide public international tele‘commun‘ications in
Bolivia, Colombia, Ecuador, Peru and Venezuela.
(Although ““"public ;nternationa}l telecommunications"

is not defined in the 'ASETA Articles of

Incorporation or By-laws, membership in the

B
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association is limited to the entities that provide

~

international telephony services, to the exclusion

of those that provide radio or television broadcast

services. These are ENTEL-Bolivia, TELECOM-
Colombia, IETEL-Ecuador, . ENTEL-Peru, L_nd CANTV -
Vzenezuela. Although in principle they are
autonomous governmental agencies, they are dependent
on the respective Mini'striés .of Communications
and/or Transport.

ASETA's present structure and function,

0

however, do not adequately meet the requifements for
) ’

an entity that is to own (or lease) and operate a -

multi-purpose regional satellite system.

'

A " detailed look at its Articles of

Incorporation and® By-Laws will be ' helpful in

understanding its present limitations, and in making

recommendations for the organization that will be in

&

A) ASETA's ARTICLES OF INCORPORATION

The Preamble to ASETA's Articles of
&

Incorporation reiterates the recognmenciations adopted

-

during the First Meeting " of Ministers of

Communications, May 1974, when 'it was resolved to




"are divided into eleven chapters, but only the more

l
!

/

form the not-for-profit association. The Articles

important and pertinent provisions 4’of the Articles
will be discussed.

Chaptér ﬁ1‘ provides for the' name, (}ASETI})
nature, (a non-profit Qrganizmatipn) and ‘domicile of
the new assodiation.. . The domicile, in Quito, Ve

Ecuador, may be changed to any other city in ANCOM - /

by the Board of Directors, .but only upon absolute /

majority vote by the members.z' - ,
The secénd Chapter-~ states ASETA!'s goals‘ anc}/
objecf:ives, whi::h are, inter alia: //
(o} tq study, propose, and recommend to its -

members $pecific policies and means by which to
achieve greater cooperation &and understanding, to
facilitate the development and more efficient use of

telecommunications, leading to the {:;reater

integration of the ANCOM countries; .

o to encourage techrniical cooperation,

.

gathering and exchange of technical, financial and
economic informétion betwe"en» merqbers ana to maintain
the Register of telecommunications specialists;

(o} to establish and defend common policies
. , [N
not only within ANCOM countries, *but also abroad;

4’ . °




(o) “to enhance the most economical and’
efficient services, within the region and at the

international level;
¢

o to coordinate ﬁﬁe international inter-

connections [sic] projected by its members and which

’

are related to the ANCOM countries;
. O to adopt a common policy regarding the
purchase of telecommunications equipment and

supplies and, where possible, to promote joint trade

with the same organizations;
© . to recommend and encourage the adoption of
common ‘policies and criteria by ASETA in
international fora (meetings and“organiza;ions)l
,Thus, ASETA may < )
o . represent, upon request t® do so, 'tnh'e

interests of its members in negotiations or

-

agreements; :

0

o T propose to hold conferences or meetings on

subjects of interest to its members;

s

o coordinate the association's activities

with other ~erganizations (such as the Internationat
S .
Teélecommunication Union (ITU), or the Conferencia

Interqmgricana de Telecomunicaciones (CITEL), to

€

c 0
a
o
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v

v

avoid dupi%cation of efforts and to ob'tai‘n better

results;

) to undertake whatever other action may be
necessary for the achievement of its objectives, and

for the benefit of its members.S3

Chapter III talks of the Rights and Duties ,obf,

ASETA members. The members are governmentgl‘

entities of tﬁe ANCOM countries which provide Eubl‘ié

international telecommunications services [emphasis

added but no definition provided], and signatories

to these agreements.

"Government;al centity" is defined as one
‘establi;hed directly by the .Government of* thHe
country, or by anothér governmental body, or whose

capital is majority-owned by the govermment or

governmental organization. Should several national

.organizations provide this type - of
telecommunications service, only one of  them - as
designated by the governgent or  its

°

. ¢ .
telecommunications administration ~ will be acEepted

——

as a member of ASE!I‘A_.4 _ \
The rights of. ASETA members are somewhat
limited: - they may elect and be elected to ‘the

positions ‘con&gmpiéted in the Articles of

!




Incorporation or by the Board of Directors; they may
vote at the Board of Directors meetings, make
proposals, and participate in the deliberations
during meetings, so long as these activiﬁies‘are in
accordance with the procedures stated in the By-
Laws.>

1

The pembers have the followingm duties or
‘ »

obligations: to uphold the Association's' rules and

regqlations, so long .as they'do not conflict with
the laws or legislatibn of their respective coungiy.
They must pay dues promptly, carry out the
activities and tasks assigned to them by the Board
of Dirgétors, gn& work toward the achievement of the
organization's objectives.®
Beidg a member of ASETA.does not preclude the

government -entity represqntingﬂ the respective

.country from entering into agreements with other

% .
such entities in non-ANCOM nations. The official

entity méy enter in bilateral or multilateral

.,

agreements or dontracts as -may be necessary for its -

development, and(so long as these -are not éontrary
to ASETA's goals, as stated in its Articles of

Incorporation (A/I).7 "~ .

2

2y




e

- 4.7 -

7z

ASETA is comprised of two bodies: the Board of

Directors (B/D) and the General Secretariat (GS).

There 4is. no indication, however, of how ~many

/

Directors are on the Board; it is merely stated that
the B/D 1is the "supreme‘ organ", .composed of
representatives %rom each member country.8 The

quorum and voting reguirements state' that at least
. i

four membersdmust be E;esent.g o

The B/D; in its Ordinary‘méetings, held twice a

o

year, fofﬁulafes the general policy :of the

Association, approves the budget as well as the

.

audit of the acéounts; it approveé any amendments
made * to the A/I or By-Laws, and appoints the
Secreta;:y—General.10 Extraordinary meetings of »the

B/D may be convened at the request .of the
i ‘ ¢

Secretary-General or a member c?untry, bat these
) ,
meetings require the approval of the majority of the

members.11
[

The General Secrefariat (GS) is responsible for

coordinating and implementing the B/D's

r

recommendations ‘and resolutions. = It is dlso

erspon ible for the day-to-day management_ of the
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t

4

personnel, ' to submitting an annual repor‘t, on ASETA's
activities. Perhaps its most important
respons\ibiiity . is * that. - it is the legal
repr~esentat1“ve of ASETA, apd as such, it must act

-

pursuant to the organization's objectives and

implement tHe B/D's agreements.é
\ The Secreta:r;y—General is appointed by the B/D
for a three-year term, and'may be reelected.l3 '

The three remaining chapters of® ASETA's
Articles of Incorpepration relate to its financial
assets and the dissolution of the organization

(which can occur M the B/D's calling an

Extfaordinary meeting).

B) . ASETA'S ORGANIZATION RULES

- These reiterate and detail the structure and

functions of' the General Secretariat, which is
comprised of ‘two principal departments:s’ the
Technical and the Administrative. Sub-divisions may

be created, but only when ezther of these

departments requires "specialized supervisions."14

1') $The Technical Department consists of three
A X -

prihcipal divisions: the goordiglation, Technical ~

[y

H Fy . '
Economic and the "Integration" units.

-
. 3
. xd -




- 4.9 -
»
a) The Coordination Division is responsible’ _ .
¢ &

“foH'gathering and exchanaing infbrmation, producing
. reports, maintaining an up-to-date 'file of
telecommunications ﬂépec'ialists and on new d .
technologies, establishynq exchange programs,

including those related to training.15

b) The General. Secretariat's Technical -

Economic Division has the following responsi-

: biLit;as:

o to undertake technical-economic research,
with the aim of providigg the most effitient and.
- o\ : ,
economic telecommunications services' to the ANCOM

countries; )

o] to do | traffic and tariff studies,

4 .
including traffic patterns, -~routes, and their

interconnectivitysgs

, O to measure the quality of  international
services, and make recommendations for their

improvement;

/ o] to study and reéémmeqd the appropriate new
. @

technologies and services.
-

Oone* of the more important duties of this o
department is its coordination with the Board °of

Governors of the .Cartagena Agreement (which is

- f




distinct from ASETA's Board), 1in formulating

policies for the purchase of telecommunications
. »

equipment; these‘ ﬁol'é'es will also take into
account ANCOM's iné?gzj::; development programs.'®

In other words, based on its studies, ASETA's
Board of Directors should be able t; suggest to the

ANCOM Board of Governors what equipment is_ required

by the member countries, so that (theoretically, at

¥
.

least) the countries would acquire (or manEEacéure)
campatible and efficient equipment. Since the ANCOM
countries are planning a éegional sateIlité
communications system it would be, ﬁelpful, if not

s

essential, for them to have compatible

infrastructures.

c) The "Integration Division" is essentially

the policy-making unit of ASETA. It is charged .with

-

establishing common commercial policies, and with
defending ASETA;s interests in ;he international
telecommunications® markets. " Further, it is
responsible, for \ representing ASETA members'

interests and for proposing ~ common policies in»igs

> : ,
dealings with - international organizations (ITU,

INTELSAT, etc.) and at international meetings. The
S l

1
1




k4

latter, however, is not done directly by this

e

"Division but by the "pertinent entitiés."17

< 2) The Adminiétrative Department provides the

necessary support gervices, including scheduling ard

organizing meetings conferences, that are needed
B i}

for the organization's smooth functiorging.;j8

o

C) ASETA's BY-LAWS

4

ASETA's By-Ldws, like the Articles of

Incorporation, were approved during ' the

Incorporation meeting held in June, 1974, in Lima,

. and were formally adopted by the Board of Directors

L]
o

in November 1974.19 :

The By-Laws restate in greater detail the main
points of thet‘Articles of Indorporatibn and set
forth, the procedures and time limitations for
converning meetinés.

o The Bg-Laws, Art.3, state .tha£ «in the
event a national telt—::communicatibns entity decides
to change its representative to ASETA, the new
entit o‘designated must accept and uphold, without
‘reseéﬁgiions: the By-Laws, rules and regulations -of
ASETA. (The Articles of Incorporation merely state .

l,) d
that ;he national telecommunications entity will
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designate its representative), Both documents

provide - that. only official, governmental -

~

frepresentatives may be designated to ASETA. This

seems to preclude private corporations or their

representatives, unless these are majority owned by

e State.20

-]

In regard to voting and quorum requirements, at

fr
/
,,4

least a four vote majority is required'in boj:h\/a
instances. The Article's of/ Incorporation have the
same provision l fér the /‘adoption of the B/D's
decisions.21 As noted earlier, when these statutes
ere adopted, ASETA had six ?hembers; but now it ‘has
only five. Unless they have ‘been amended since
1975, the documents are silent on voting/guorum
requirements in case a member is absent or ,canno“t‘
attend a meeting.z2 . ' : .

_ ASETA members are (requ{ired to meet twice yeafly
(£heorptically ‘ in March and September) .
Extraordinary meetings& may be convened at the \"
request of any member country to the Secretary-
General. : .

Twé months' notice must  be given by the

Secretary-General to convene an Ordinary meeting.

In turn, membersd are required to give 10 days’,
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°

written notice, whether‘ or not they plan to attend
the Oéinary meeting.. In ghe case of an
Extraordinary meeting, it must be convened within' 30
days from when it was.requested nd if ‘agreed to by
fodyr membersT—Written notice of \their attendance or

not must be given 5 days prior the meet:i,n{;.23»

Presumably,' if two or more members cannot attend an
Ordinary meeting it (would be cancelled, since* the
presence of. fewer than four would not constitute a

7

guorum.
As to the Extraordinary meetings, at least four

members must agree to hold it, and "silence" (i.e.

o

no response within 10 days of its havingl~been

requested) is deemed non-—acc*eptgnce.24
»

" In regard to ASETA's financial assets and

budget, the Secretary-General 1is responsible for

establishing and managing these.’® Each member State

~ makes a year];y contribution to ASETA, although no

specific amount or currendy is stated in the A/I or”

1

- 25 .
By lang. 4 .
In the event that contributions or other
payments are offered or made to ASETA, the

Secretary-General is required to notify the members,

- t

e




so that they may render a decision on such offers

during the next Ordinary meeting.2% /

ASETA's Articles of Incorporation and By-Laws
provide this organization with the power to advisé

and consult, exchange information with othe® similar

entities, to conduct tarigff and traffic study{es, and

4
try to implement common policies. The power of its

members to make decisions on matters of substance,’

howevér, appears to be limited: these’decisi‘ons
seem to be [‘left to the national telecommunications
adminis{ration, if not to the respective Ministries
of Communications, on whom’they all depend.

There are several other factors that seem to
limit ASETA's decision-making power and authority:

e} Its status as- a non-profit organization,

with goals of establishing common policies and

. furthering integration efforts among the ANCOM

countries. It is not a commercial enterprise, nor

is it empowered to operate the terrestrial and/or

-

national telecommunications segment of the member

countries. Its mandate is to concern itself with

-

public .internati®nal telecommunications. [Emphasis *

« added]. At best, ASETA can suggest that its members
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adopt certain policies in —internail:ional meetings,
and in regard to the purchase of ‘equipment. But
ASETA cannot interfere iI\'l national choices. Sooner
or later, however,- the national telecommunications
networks will have to expand and the hardware should
be compatible in all AISETA countries, thus to
provide regional telecommunications. ‘

o ~Its present structure ‘and objectives will
require the establishmentl of another orgax;xization to
develop, construct and operate a sp'aée segment and
the concomitant .terrestridl support systems. }p
this respect, the','Articles merely state thét
telecommunications .between ANCOM countries and
others s:hould be effi;ient and econémical. . Whether
the proposed sateilite system would meet thésé
criteria is open to qx:lesiz‘ion, §nd this‘issue will be
addressed below.

o There is no indication as to how - or by
whom - the .Boa‘rdl of Directors is appointed or
chosen, if the Directors serve for a fi':éed térm or
indefinitely. ' If they _are appointed ' by ' their
respective Ministries, and serve at pleasure, this

grould lead to discontinuity in their achieving the

organiza%io‘n's goals. Each time a new minister is
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appointed, he or she would wantto appoint;? someone
¥

with a similar philosophy to promote his or he

country's objectives. :

Ne) Presumably there\ are only five Directors
on the Board, one from each Administration. Since a
majority of four is required for quorum and voting
purposes, this effectively can stalemate any
decision-making. A simple majority of three for
procedural questions would be more effective,- while
a unanimous or absolute majority vote cou_.ld be
required qnly on mattc-;rs of substance.

o From these ASETA documents ‘it is not clear
how much actual power the Board of Directors has.
Is the Board empovie;:ed to make substantive decisions
(based lon the recommer_xdhétionS of thé;}Secretary—‘
General) or mﬁst; th’e B/D defer to the Ministries?
If it can make authoritative. decisions, does it havel
the power to imblemgr,lt these? There is a vast
difference between passing resolut':_ions and taking
specific, concrete act‘ion. (Other documents, such
as summaries of e meetings fheld by ASETA would

lead to the conclusion that the B/D has much power

to pass reSolutions, but not much to-act).Z27

~




(o] No separate Executive Cammittee is

'

provided for in the ASETA Articles of Incorporation

or By-Laws; .the General Secretariat the

is
execut_ive' organ. . Its spokesperson ics: the
Sgcretary-Geperal, who 'makes his recommendations to
the B/D. Since presumably the B/D has only five
members, and the Secretary-General appears to be the
only person who can‘Es speak or act on its behalf, an
Executive Committee would be s:uperfluo&s.

o ASETA's financial assets depend on the
members' contributions and therefore are probably
guite limited. As with the ANCOM Agreement,. special
exemptions are made for Bolivia and Ecuador. The

respective contributions to AS‘ETA's budget are:

ENTEL - Bolivia 8%
TELECOM - Colombia 28%
. IETEL - Ecuador 8%
_ENTEL - Peru 28%
CANTV - Venezuela 28% 28

It is contemplated that the future organization
which will ope:iate the satellite sYst:,em will also
prorate the members' contributions. This, wou}.d
affect their initial,ﬂ,‘inyéstrﬁent share as well as

affect their consequent voting power, despite of

<
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ANCOM's nondiscrimination policy toward its'poorer
members. Thi§l depends on what sort pf voting
structure is adopted by the new organization that
wqulg manage and operate fhe CONDOR. 1If it follows »
INTEﬁéAT's or EUTELSAT's pattern, where voting is
weighted by inves;pent shares, Bolivia aﬁd Ecuador
could be at a disaévaqtage. On the other hand, if
they wer? given equal Qoice (as in the ITU) despite
their ‘grgrated contribution, the other larger
inve‘stor.s could end up resenting the equal voting
power of the smaller cgntributors.

o The financial constraints faced by the

member countries are likely to be reflected in

db ' " v K3 » 0 - (4
ASETA sﬁgpgrt1c1patlon in international meetings.

Sincé'each country pays its own expenses té attend
meétings, the ,representative is likely to Qefend or .
pfomote his country's position: he is there as the
spokespergén for his country and not for -ASETA. A
national policy whicﬁ” diverges from the

organization's views could 'leaq to potential

‘difficulties (as in the case of claims to sovereign

rights . over the geostationary orbit ' by the

Equatorial countries - Colombia and Ecuador).
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o Alti,'hough’_ ASETA cooperates with other

international telecommunicatioms organizations (e.g.
the ITU and INTELSAT), it is not represented at
meetings of tr{ese organizations, other than by- the
individual representatives .of the member countries.

-

ASETA does not have Observer status to the United

Nations or to the ITU.,6 If it does e:njoy this.

stgtus, it ’is conspicuous by its absence at such
meetings. (In this respect ASETA differs from tfle
Latin, American Civil Aviation )Commis§ion, which has
Observer status to" IATA, and works closely with

ICA0) .29

In summary, ASETA's present status and

structure may work well so long as this organj."z\at;i.jn,

plays primarily an advisory and coordinative role.
personnel-wise, ‘'or financially) to own and/or
operate, the proposed éQNDOR satellite system., A new
entity (one that should be pattérned along the lines

‘of existing regional organizations such as

- ‘ p i
EUTELSAT)30 will have to be established to operate

the CONDOR.

However, ASETA is nQt equipped (statutorily, '




D) +« OPTIONS AYAILABLE TO CONDOR'S OPERATING ENTITY

Prior to adopting a structure like EUTELSAT's,

~
.

"the ANCOM countries must decide on thé .s¢ope of

their organizatioﬁ's activities - Whether it will

%
.. provide domestic . and » international

telecommunications 'on the sar;\e basis and whether
they will adopt  the ITU's "definition  of
tuel‘ecommqnicai:_ions, which seems to be all-inclusive
and certaiﬁly more precise than' "publi'c'
international telecommunications," which is not
defined in ’any of the ASETA documents (Articles of\
fncorporation or By-Laws );.

ASE‘I‘A'S pg:esent structure, in accordanc% with
it':s Articles of Incorporat'ion, limoits it ‘to being a
non-profit organization which seeks to strengthen

the ties and integration‘amo'ng its five members, the
S

entities that  provide public international
o

‘o

telecommunications. ASETA cannot operate or manage
a reg&onal satellite system which might iﬁnclufie
telephoﬁy' and telgvision transmissions, as the
provision of the latter is beyond. its
jurisdiction. 31 :

Hence, it will be necesf®ary to: restructure
. » .

* ASETA, or to establis”n a new separate entity that

<

A 4




N\
\

a

_will beigaplvab}e of operating and managing a regional
satellite system that will provide all kinds of

telecommunication servicks, and not only public

*

-

international telecommunications.

k' Previous feasibility studies have alluded ,to

_ the need for a new organization, and the European
Satellite Consulting Organization set forth quite
‘explicit §uggestioris and alternatives in its Report
ﬁo ASETA. 'In essence, ESCO recommended that£ the
operating entaity be patterned on EUTELSAT.32
ASETA” is also aware of this need, and thus it
established a "Comisidn Andina de .Telecomtxmic%?cion
'por Satélite" (CATSAT), while ‘QESCO - proposed -
"TELENDSAT (presumably itsl acronym for an Andean
Telecommunication Satellite) which would be run by*
"EMA", the Empresa %Muhltinacipnal Andina. , ASETA's
most recent pi'oposal is the establishment of "OATS",‘
the "Organizacidén Andina de Teiecc”)muni‘cac‘iones -por
Sa?:e'lite"s. - : (Andean Organization of
Telecommunications by Satellite).33
This plethcsra of names and {acronyms is
confusing, since they do not tell an uninformed
. o

- person what the name represents.‘ A name shoulgd be

agreed upon, one that both' describes the type’ and




- 4.22 - M

location of system. "ANDESAT" is thus proposed- \“i\ |
"Andes" immediately gn?es the geographic; location,
and "Sat" obviously refers to, satelllte. }..ike A

EUTELSAT and ARABSAT, ANDESAT would wlearly identify ~ . W
‘(‘ N . . .

:thegoperating entity of this regional satellite

system_. It is also short, simple and easy to

.
remember, and for these reasons, this name, or a

similar one should be 4adopteci by the operat\ing : ~

entity. ' _

Cnoosing\ a name _for the operating entity is of
secondary importanoe to' tne structure of -the '
organization. ‘The strucj:ture is fundament;l, but L

. ?

also dependent on a number of factors. . : &
To begin witgh, financing the organization needs
to be consjdered, and here ASETA has varlous options L

available. Will  ANDESAT be a commercial '

‘international corporation, a ., la INTELSAT and®"

¢

‘EUTELSAT? In this. respect‘ it should be recalled

thaﬁ";’ 1unlike. the other/regional systems, each with
over n twenty member ° countries, "ANDESAT's" .
participants a‘re only the 'fivel cou%ries of the
Andean Pact. Hence, the initial investment share of
each- country will be considerably greater than if it .

were prorated among a larger group.

"

4
t
&
.
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Accor.ding to the ESCO Report; and recent press
reports, Colombia, Venezﬁela and I?eru would each
contribute Z8%, while Bolivia and Ecuador's
pa}.'ticipation ;ﬂOU.ld be” limited to 8% each. These
percéntages relate to the initial investment of US
$210 mill‘i;)n for the space segment alone, accc;rding
' to ’these same so’urce).s’. The' likelihood exists,

however, that the actual costs of. just the
spacecraft, 1auilch%, insurance, etc., \;vill be much
higher - closer to US $350 million, by this
author's estimates.$

The'probiem :i..s that" none of tﬁe governments
involved h_as this kind of money at its disposal.
Venezuela "used to be oil-rich, but i%s gConomic

-«

fortunes have declined in this decade. -~Colombia's
financial situation, though not a:s grim as that of
Bolivia pr Peru, is not too rosy. Ecuador and
Colopbia both suffer'ed huge economic losses because
vy “of natural disasters. An earthquake in early 1987
rup;:ui'ed Ecuador'—s’main oil pipéline, and dolombia
- ) is still fegling the effects ?f the 1985 Volcano del
Ruii "meltdowp", which killed over 20,000 people,
afnnihilat/ed a city and affected one of the most,’
ferti]‘.g//areas of the country.

.
/ v
( : s '
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All these counutries suffer from high inflation
- V

indexes, with the result that basic necessities --

housing and food -- become luxury items, and "luxury

items" -- telephones and cars -- are virtually
A

beyond .the reach of most people. Thus, the

governments, jointly or separately, are going to
have difficulties in obéaining the funds for the
initial investment required. (Colombia alone spent
nearlyh six months 'trying to obtain 1loans from
commercial banks for non-telecommunications
purposes).34

If the governments are unable to secure funds

from foreign -lenders, are théy willing to seek

financing from private parties - either foreign or
national corpofations? The latter is another
alternative available to ASETA members:

participation of the private sector in the satellite
system.

If -this option were chosen, then the structure

k3

of "ANDESAT" wouyld have to be quite different from

ASETA's present one. Private investors could be

@

invited to buy shares in "ANDESAT", up to a certain

~

percentage. 3
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A commercial, for profit organization would

result, with vgting ower shared by ‘the

participants, (govéxngment and ' private parties),

weighted according to thair initial investment,™or

with the government(s) beiny majority owners.

Private participation wpuld entail sharing/the
profits as well, and a ssible weakéning of! the
role of the governmen as the provider of
communications’as a public service. o
\ This choice would depend on what type of
services are offered - i.e. on the -goals. of
"ANDESAT" : only‘national telephony, or regionai,
commercial telephony, television and radio
broadcast; private data trangmission networks or
services offered exclusively by the public
(government ) sector? \

Obviously the alternatives have to be well
thought oufj and planﬁed, as they include the
possible. "privatization" of some .of the seivice§,
and loss of the governmentg' monopoly in this vital
se;tog. Ultimately the government; must decide if -
aindﬁ':w'r?ich e ‘services should be g?ven over to the
private sector, to entice it to provide these

services, and yet not deplete the public coffers in

LIRS

-
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the process (since foreign revenues are one big

benefit of international’ .telecommunications). One
advantagegof having the«/private sec%or participate,
and/or also have the -‘ television entities
(adv_gfatisers an.d programmers) involved in ~ the
provision of services, would be that the numb_ef of
investors would increase, thus expanding the voting
and capital base of the entity.

As presently structured, it seems that each
country has one vote in ASETA. Since a vote by 4/5
is required 01;1 all matters, including quoru‘m, no
decisions of substance are take_n without prior
deference to the Ministry of Communication and/or
Transportation, and even to the Board of Governors
of the Ca;rtagena Agreemént. The result, it seems,
is a perpetual stalemate, lack of autonomous
decision making'power or financial control.33 ‘

It is suggested that having cumulative voting
apd/or wei:ghted voting, if allowed by' the corporate
laws of the country where "ANDESAT;' would have its
headquarters or be incorporated, and particularly if
the private ”éector were allowed to vote on an equal
basis with ;the governmernt, would 1lead to taking

decisions more expedisiously than at present.

Q
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,VL In the process, howeve:.'{L the governments would
be cggiving u;\)— (if not shariﬁg) their control and
power with the private parties involved -- a ‘radical
change from Ehe presen‘t situation.

Thus fajr two alternatives ha.ve been suggested:

continued government inonopoly,-‘from financing to

operating ANDESAT, and secondly, a new organization

'with both public and private sector funding \and

o

management.

A third alfernative is the system financed and
operated only by the private sector., (The latter is
an idea whose time has not come yet in most
countrieé). The result could bet a private monopc?ly,

rather than a government one, with the provision of

fewer services to even fewer people. The focus

would be on the profitable services, ‘and the whole

concept of telecommunications as a pﬁblic service
(with concomitant loss of subsidized services in
some areas) would disappear. Would the end result
be better services to a few, or the ovgraﬂll
development of a viable telecommuni;:ations network?

It is difficult to predict what ' the outcome would

be.

-
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In any event, either of the three alternatives
outlined above could be applied to "ANDESAT" .as
operator of a regional telecommunications system.
Whether the satellite system is owned by "ANDESAT"
or leased from INTELSAT would affect "ANDESAT's"
st}ucture, however. Although private capital could
still be investéd in transponder leases, tie
governments would have to be the major contributors
of the capitalf in order to comply with the terms of
the "INTELSAT Agreemehts.36.

A regional® satellite system, utilizing
INTELSAT-leased- or purchased transponder’ capacity
would be nqvel, and it might be possible under
Article III and Article XIV(d) of the INTELSAT
Agreement. Whether the other INTELSAY signatories
would approve of the leases, particularly if the
private sector were ‘participating is alse an
interesting question but one that is 'not easily
answqud.37

)

CONCLUSION

P

In choosing a new organizational structure for

its satellite systeﬁ, ASETA members Ehould coﬁsider'

whether the regional satellite system is to be
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wholly owned and controlled by the governments;
whether they will ailow for "mixed" funding, both
public and ;private sector investors; whether having
* only private or only public sector funding is a

viable alternative. \ '

A\

|
They must also consider whether they will

purchase or lease the space segment, and from whom
(INTELSAT, PANAMSAT or another system), since this
decision would ?;'}lso affect the structure of
"ANDESAT" .

Ft(:trthermore ' and in any event, the
voting/quorum requirements of the new organization
fnust be changed, to provide for cumulative and/or
weighted voting (according to the investment sharg__
of the part:icipant). Thus,‘ "ANDESAT" could avoid
stalemates, and proceed to &+ take substantive.
decisions more rapidly. |

ASETA members should also consider the
corporate laws of each member country prior to
deciding where the incorporation andiheadquarters‘of
the operating entity will be located. This decision
should be based oh the- legal advantages offered by

l local laws, and not merely on the preétige the
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countl:y may gain by having the headquarters located
in its territory.

Underlying all these considerations is the
fundamental one: will "ANDESAT" be an international
inter-governmental organization, or will it be a
commercial, for—p)rofit organization? In either
case, it should be an autonomous entity, capable of

v

generating and allodating its own financial }
‘resources and accountable to its cons’tituents,
whether they be from the public or private sector.

| If ASETA's g‘oalsm and objectives are &:leaU a

viable organizational structure will not be too

difficult to establish -- at least on paper. The

) shape and form: of the operating/managing entity,

whatever its name, will be relatively easy to draft

and implement if its goals are clearly set forth,38
- [ § -

_ . by
-~ 'fft? I



i

1 The Andean Subregional Agreement is officially
known as the Cartagena Agreement, signed in 1969 by
Bolivia, Chile, Colombia, _Ecuador, Peru, and
eventually by Venezuela. It is part of the broader
integration efforts undertaken by the Latin American
Free Trade Association. See, supra, Chapter 2, note
12, and Chapter 3, notes 1-9.

2 ASETA, Incorporation Agreement and Articles of
Incorporation, approved at the Meeting of
Incorporation, Lima, Peru, July 24-26, 1974, Chapter
V Art. 23.

3 Ibid.; Chapter II, Art. 1-6.

Ibid., Chapter III, Art, 5-7. ) w

Ibid., Chapter III, Art. 8.

Ibid.; Chapter III, Art. 9.

Ibid.; Chapter II1I, Art. 10.

Ibid.; Chapter Vv, Art. 14.

o 0 N Y U b

Ibid,; Chapter V, Art. 17. '

10 Ibid,; Chapter Vv, Art. 23.

11 Ibid.;‘chapter VvV, Art. 15.

12 Lﬁ?d., Chapter VI, Art. 28(g).

13 » Ibid.; Chapter VI, Art. 26.

‘14 ASETA, Normas de Organizacidn (Articles of
Incorporation or Association) Articles 1, 2!
(Approved at the First Meeting of the Board of
Directors, La Paz., Bolivia, November 1974).

15 Ibid,, Chapter III, Technical Departments, Art.
6,‘ 7. ! : .-

16 - Ibid., Chapter III, Art. 8(a-e).
17  Ibid., Chapter III, Art. 9-11.

18° 1Ibid., Chapter III. Art. 12.
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19 ASETA, Reglamento Interno,
20 Ibid., C€hapter 1II, Art. 3., and see, supra,
note 4. -

[}

21 Ibid., Art. 18.

22 When the A/I and By-Laws were drafted in 1974,
ASETA had six member countries. Therefore, the
minimum vote/quorum of four was a 2/3 ‘majority
requirement. With Chile's withdrawal in 1977 the
minimum of four became a 4/5 majority requirement,
or nearly a unanimous vote/quorum requisitel! This
can alter the voting weight significantly, since a
single dissenting member is likely to be over-ruled
more easily than if at least 2 members dissent. Qn
the other hand, if two members dissent, there is no
majority vote, which can lead to stalemates over any
point. ‘

23 + Ibid., Art. 12, 15.

24 Ibid., Art. 12. Silence ' -- at least in the
U.S. common law -- is usually deemed acceptance, not
disagreement or rejection.

25 Ibido, Art.' 40.
26 Ibid., Art. 42.°

27 Sistema Andino de Telecomunicaciones ~ por
Satelite: Proyecto CONDOR: TELECOM, Oficina para
‘Asuntos Internacionales.. November 1986. (Original
in Spanish). '

The Colombian representative to ASETA, TELECOM,
compiled a summary of ASETA activities which
includes developments regarding Project CONDOR, as
‘well as excerpts of ASETA meetings that highlight
these developments. It 1is apparent from the
excerpts that ASETA will take decisions on matters
such as its members' attendance at international
meetings or on their organizing conferences.
Decisions requiring a substantial gommitment (e.g.,
of funds) are frequently tabled until the '"next"
meeting. . .

28 . These percentages are quoted from the European
(footnote continued)
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(footnote continued fxrom. previous p%ge)'
Satellite Consulting Organizdtion's feasibiliéx\
study. report, presented to ASETA ifn December 1986.

"ESCO Report, Chapter 3, supra, note 70. Regarding

special provisions for Bolivia® and Ecuador, see,
supra, Chapter 2, note 12. -

29 See LACAC, supra, Chapter 2, note 21.

30 EUTELSAT is the .acronym for the European
Telecommunications Satellite Organization. Its
Convention and . Operating Agreement entered into
force September ]1, 1985. Twenty countries were
signatories in 1985. . ’

31 See, supra, p. 4.5.

32 See, supra, Chapter 3, note 70.

33 EL TIEMPO, Bogota, Colombia, November 21, 1987,
p- A""“o '

34 The efforts to obtain these loans were
described in several articles in EL TIEMPO, Bogota,
Colombia, in December 1987. The WASHINGTON POST
stated .that although foreign lenders consider
Colombia's economic rec@8d as exemplary, most banks
are reluctant to invest in Latin America,
considering it a bad credit risk. Washington Post,
Washington, D.C., February 14, 1988, p. K2. -

35 See, supra, notes 8, 20, 21.

36 The INTELSAT Agreement is binding on its
signatories, which are ". . . a Party, or the
telecommunications entity designated by a Party,
which has signed the Operating Agreement and for
which it has .entered into force or .been
provisionally applied.” (Article I(g), INTELSAT
Agreement). The EUTELSAT Convention, on the other

+hand, allows for participation by designation of a

Party [government] to the Convention, of a public or
private telecommunications entity. EUTELSAT
Convention, Articles I(e), II(b). , »

37 Chapter 8, infra, elaborates on these issues.
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see the recommendations made in Chapter 9, infra. ‘
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'CHAPTER FIVE

PROJECT CONDOR - LEGAL CONSIDERATIONS

The legal aspecé% of,Mgnyr”telecommunications

project cannot be igno;ed, nor can they be
considered only from . a- "national" perspective,
despite each cquntry's sovereigﬁ’&;ights over its
tglecommunications, and their regulétio'h.1 Modern
eans of transmission trgnscend national boundaries,
rendering purely ﬁational poiicies ‘obsolete. This
i; particularly true of satelfite communications,
where the "footprint" of the satellite tends to
spill over national borders. |
Hénce, élthough nationél telecommunication
laws, policieé, and domestic‘ reéulations are
important, international ‘regulations and agreements
usually“ take precedeﬁce ovg; ‘national laws in
regulating conduct between the signatory states.
v Since Project CONDdR is a multinational
endeavor, this  chapter will focus on T the
international legal aspects of the project; rathef

than on national legislétion. National laws' or-

policies are rarely abplicablé extra-territorially,

v

v

b2




but they do affect relations between countries;

therefore, their internatiq&if imﬁact must be taken

) into account. This is especially true of copyright

laws and £elevision broadcasts as well as of
deregulatory ©policies. Other lawsl such as
international bilateral or multilateral. treaties,
obviously involve more than one countr?'s particular

policies; this truism "is  well exemplifiéﬁf in

4

agreements - relating' to the transportation and

[N

telecommunication sectors.

The discusgion here will focus first on
- :’ . o
national legislation, on regional agreements

. peculiar to the ANCOM countries and lastly, on the

multilateral treaties that are likely to affect

Project CONDOR's outcome.

- o -

To date, the -feasibility studies on the

E]

proposed regional.{satellite system for the LaPin

o

American countries have foécussed primarily on the

technical-economic issues involved in such an
undertaking. Although the studies have alluded to
the need to consider the legal aspects of a regional

system; none of them has adqressed Ehem.z.”?he_ESCO

Reportmisvkhe only ohe?to mention some basic legal

»
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. -
consideration pertaining to the structure and

operatfon of "TELANDSAT."3

- 1

Legal considerations are . basic té any
enterprise, but'fhey go beyond the étfucture of the.
operating entity whicha ég far, is the  only légal
consideration addressed in the feasiﬁility studies.4

This chapter will qonfid.e'r‘ some of the legal
issues involved in establishing a regional satellige
system. National legislation will be looked at in
géneral terms only; sigce it 'is not applicaﬁle
ex;ra—territorially without thé consent or agreement
of the ogser country or countriés.5

Since a regional sygtém like the one envisioned
by ASETA is by definition ah international one,
existinq internationgl telecommunications laws will
be exaﬁined; i.e., the status-of thé cquﬁtries vis a
Vifﬂ the pertinernt spéce treaties drafted by the
United Nations, Committee oh the Pea¢eful Uses of
Outer Space (UNCOPUOS); the ITU Canvenpion, and the

3

INTELSAT Agreementsy The national or domestic legal

structure will be exéﬁined first, followed ‘by- the

international legal considerations.

©
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. NATIONAL LAW

National sovereignty over -telecommynications -
d ‘

ranges from the adoption of technical “standards to

regulating the content of the communication. The

government's involvement or intervention varies from®

time to time, and certainly from country to country.

Hence, in theh United States, fairly liberal

cémmunications policies Qith a penEhant for

reguigtion by the market forces have been the

©

4

prindipal philosophy in the last decade. °

BY contrast, in Latin Americg, particularly in

countries where there have been 1less democratic

rulers, government ownership of and control over ’

telé%ommunications have been the ruleurather than

the exception. v

In the ANCOM countries, telecommunications

tradiéionally have°been provided and controlled, (if

notspwned) by the governments through the respective

AN

Ministries - of Communications and/or of

14

Transportation. For example, one Colombian decree

sfated:

-
)

"The communications sector comprises those
persons- or organizations, which have ties
[i.e., are involved] in the establishment or
exploitation, of the(" postal _ services,



A

—5.5"

telecommunications, radio broadcasting and
television."® \ :

While- the Ministry of Communications (ang/or

Transport) is the final authority " on matters

relating to its mandate, in some of the ANCOM

_countries this authority has been delegated to

semi—autoﬁbmousogbvernmental entities; (for example,

S : o - .
thg five members of ASETA)/, Radio, and television
- {J.;; ~N

are iegulated by an entity other than the enr that
regufates telephones and telegraphs. ‘ l

In quombia, for‘, example, the Instituto
Nacional de Radio Yy Television (INRAVISION% was
established by decree in 1966 and its b;-laws
approved __in 1969;8 TELECOM, in charge of public

international telecommunications was established in

v

1968 as an autonomous entity.? The Venezuelan CANTV .

is a governmegt monopoly established in 1970,.Which
governs not only telephones, telex and data
transmission, “but also - the international
transmission and reception of television programs.10
Similarly, IETEL-~Ecuador has‘ under its mandate
radio, television and " other telecommunications,

except for mobile maritime communications.!?

Y v L

\ ‘
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In Pern, ENTEL's charter was a préved//in

1972.12 1In Bolivig transportation, public works and
i \

communications were under the same minystry until

individual under-secretariats were established in

1968 to govern communications and transportation

separately from other public'works.13 A general law
of éelecommunications was enacted in 197114 ang
although ENTEL-Bolivia was established in 1965, its
legal status was ratified only in 197215

Thus, by 1972, all the ANCOM’ ?ountries had
established “’separate - and auté%onous
telecommunicat:i;oxg ‘entities. ' Coincidentally 1t’?) by'
1973 they had-also signed and ratified‘the\iﬂTELng
Agreements.16 These organizations are the providers
of ' public international telecommunications,
representatives to ASETA, and, sigﬁatories of

INTELSAT.

Telecommunications are fundamental to national

. development and integratioh, as well. as to

maintaining . good relations with neighboring

countries. ) Thus, countries enter into bilateral

1

agreements, providing for regulated and acceptable

communications from one country to the other. The-

ANCOM countries are no exception;'they have éigned
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numerous bilateral agreements in regard to tariffs,

as well as: others providing fbr, inter alia,

microwave links between adjacent countries.1? The

ultimate goal was the establishment of the "Red

Interamericana de  [Telecomunicaciones" (RIT),

(Inter-American Telecommunications Network), gbing«

from Venezuéla, through Colombia, Perujh Ecuador to
Chile. The RIT facilitates telephony and data
transmissions, but hot TQ br;adcasting between thé
countries.!8 ‘

Although the ANCOM countries are able to
communicate with gach° other ™ by the regional

.
- R TR

microwave 31inks, this network is not entirely

satisfactory to meet either their national or.

-

international telecommunication needs. (E.g. rural

‘telephony becomes quite expensive). Satellite

transmissions however, would- be able to meet ‘both
domestic and regional requirements.more efficigntl&,
if not more economically. But they raise a;series
of legal issues that go beyond national boundaries
and policies.

“ While national telecommunications are éoverned

by the Ministry of Communications through the

autonomous ‘telecommunications . agencies,
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international telecommunications are governed by a

series of multi-lateral agreements. Where a

telécommunicationsa network exists (RIT), or 1is
contemplated (Project CONDOR) that by its nature
(broadcasting apd’ satellitq transmission) goes
beyond pationg} boraersi the laws of the adjacent
States should be harmonized to permit " the
communicat;QP. from abroad, or at least along the
borders. The transmitting .country usually will be
under the obligation to migimize-the radius of its
transmissions into heighboring countries to ﬂavoid
interference with the other ¢ountry's transmissions.
The receiving countries, hd&ever, are ”put in a
difficult situation:= 4if they objeét fo foreign

transmissions and try to interfere with them (by

"jamming" them), they' run the risk of instituting

prior restraint measures that may amount to.

censorship.19

Realizing that it is nearly. impossible to
contrél the reception of satellite wsignals, let
alone hradio broadcasts without "Jamming", éome

governments have chosen to regulate the installation

of parabolic dishes (earth statioﬁs) on aesthetic

A

grounds or existing zoning laws. 20 Since the ~.

1

V3
()
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government is uhable to prevent the sales of the
dishes or their installation on the basis of
existing telecommunica%}ons laﬁs! whicH often are so
antiquated that they don't even consider new
technolbgiés, it can limit their proldferation onA
,7A— other grounds (aesthetics), without being accused of

. \ck*

interféridé with an individual's right to receive a

>

communication,?2!

The current reg:.llations, at least in Colombia,

f are dgsi‘gned to discourage the "piracy" of satellite
signals obtained mostly from North  American

.‘ satellites.22 The dishes,’ however,: are%impervious
to_ ithe programs' origination. Therefor‘é; an

. ini:eresting question ar;ses: assuming a regional
satellite is lau_'nched and it transmits government-

- sanctioned programs to the ANCOM region, will there
by any attengpt;’, an\g by what means, toasgpervise the

¢

installation of parabolic disheg to receive only the

regional programs?

Whether other ANCOM countries have simﬁa‘i““ﬁ“'\

regulations or 1legislation in regard to parabolic
dishes is “unknown to this author. In any event, the

ASETA countries will have to reach agreements on the

transmission and reception of regional  broadcasts

[
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] [

which will be intended for the general public, since
that is one of the potential goals of the CONDOR --
fé% provide regional television coverage. )

These agreements relate to technical matfers,
economic qQuestions (cqpyiight femuneration, for
example?, and other”legal—political guestions, - A
number of Tregional and international copyright

agreements are currently in force, some' of which

will be examined next.

9 . »
B) INTERNATIONAL LEGISLATION 4

1) Regional Agreements

.

- The ASETA countries are experienced in entering

™~ -

into regional agreements such. as the Cartagena

Agreement of 1969,23 the Andrés Bello Agreement of
' °

1970.24 Even ASETA's creation in 1974 is testimony
of the countries' willingness to cooperate and
achieve greater regional integration at several

levels.?25 Moreover, they share linguistic, cultural

_and legal traditions. For example, Ecuador's and

Célombia‘é civil code are both based on the code
drafted by Andres Bello in the niheteent@ cetury.26
Despite these positive integration attempts,

however, the ANCOM countries do not share the same

+

7

[
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views, on certain legal issues. This lack of a
unified }egal poéition might be detrimental in the
establishment and operaéion of a regional §ate11ite
system which wi}l-requirg them to at least agree on
certain legislation. The lack of unity, and the
disparate philosophies are evident in their having
ratified (or mnot) several treaties pertinent to

international telecommunications.

2) -International Copyright Treaties

«

Copyright protection -- the protection accorded

by national ,law to the creator of an artistic,

1iterary or scientific work -- méy not be the most
pressing of international issues, but it is
important in that it reflects the value a particular

society places on its cultural, scientific or

artistic ﬁchievements. Copyright 1law is not

enforceable extra-territorially, absent a bilateral .

agreement or adherence “to the international

conventions. In the latter case, -only the
signatoriés to the convention can seek ‘protection of *

their copyrighted material. Enforcement of

© copyright laws is important in that it safegugrds

creative efforts, but also because it is a source of




interests (i.e., be able. to easily collect
royalties).

There are several international copyright'
treaties under which an authqr may seek protegtion‘
for his/her creation -- but with arwfewmprovisos:
the first 1is complianqe with national legal
requirements to protect a work, and secondly,
provided the céuntry of which Qtﬁe author ff a
national is party to the treaty.

The_principal treaties are the Berne Convention
for the Protection of Literary and Artistic Works
(Paris Act, Juiy 1971), - also known as the /Bgrne
Union (BU).29 The Bérne. Union offers one of the
highest 1levels of protection to the intellectual
property, of édthors withou; their having to fﬁlfill
certain reéuirement in order to safeguard their
work. Among fhe AﬁCOM L;ountries, héwever, only
Venézﬁela is a member of the Berne Union,3o and sd
it'cannot seek protection under its terms from the
éthér ASETA members.

The second interpational treaty is the
Universal Copyright Convention (UCC), which seeks to

protect the economic rights of authors, and to wh;ch

"all ANCOM countries (except Bolivia) are partiés.3f )
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revenue to the creator and therefore. beneficial to a
country's economy. | i
Among the “ANCOM coﬁntries, the level of
copyright protection varies signif}caﬁtly, as may be
seen just from the period of protection of an

author's work. (A work is usually protécted for the

lifetime of an author plus a number of years after

his -death ("ﬁost mortem auctoris", or p.ﬁ.;.r. In

Bolivia the ‘“p.m.a" period is 30 years; in C&lombia

it is 80, whereas in Venezuela it is a fifty_year -

period.27 In some countries' laws, provisions are
made in general terms for the preservation of its
cultural heritage (Bolivia), or for the Ministry of
Communications to enforce the applicable copyright
law (Colombia) .28

Disparate provisions for the protectiop of
certain creations will present difficulties for the

ASETA countries, especially if they proceed with

regional (i.e., . ihternational) television(

broadcasts. Thus, it would seem essential to

harmonize some aspects of their national laws and “to
d

adhere to at least one of the major copyright-

conventions. They would thereby protect not only

.. their cultural heritage but also their economic

LY




- 5!14 -

The UCC , requires tﬁat‘ works fulfill three
reqguisites: they must carry the word or symbol (c)
copyright, thé }ear'tpf fir;t publication and the
authbr's name. These formalities and other national
requirements are , often deterrents to obtaining
copyrights.

A third cénveqtiép specifically protects
"neighbouring rights," not protected by the Berne
Union or the ucc.32 The 1961 Rom; Convention
protects performers, 'producerS' of Qphonograms and
broadcaéfinguafééh;iétiBthf“Unlike the BU .or UCC,
which do no£ define w"broadca§ting", the Rome
Convention does:,,it is the ". . . transmission by
wireless means for publicarecept?on of sounds or of

images and sounds."33 The Rome Convention provides

broadcasting organizations several righls, but at -

. the expense of deleting certain of the authors'

' . i {

rights.34. , / \

/"The terms of this Convention are binding on

’; ST

Colombia and Ecuador, the only two ANCOM countries

which have ratified or acceded to it.35 None of
them has' signed or ratified the 1974 Brussels
Satellite Convention,36¢ and therefore cannot seek
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s

protection of the satellite‘signgl that CONDOR might

transmit.

. .In addition to the conventions cited above,

there . are other bilateral and multilateral

agreements and copyright treaties in effect in ‘Latin

3

America. Two of them are worth mentioning: the

o %

Buenos Aires Convention on Litera;y and Artistic
‘propérty' of 1910 offers protection to ‘any author

(whether a national or a fbreigner)lwhosé works are

published in any of the signatory countriesh37

' However, only three ANCOM countries -- Colombig,

Ecuador and Peru -- have signed and ratified the
N . ’ (4} —

Buenos Aires Convention, and could c¢laim protection

under its terms.
The other treaty of importance is the Inter-

American Convention on the Rights of Authors in

~

'Literary,~ Scientific and Artistic Works ’of 1946,

also know% as the Washington Convention. This
s .

U

treaty was the result of the first meeting of

-

experts on copyright issues, rather than 5ust

goverﬁment representatives. On;' salient point .of
the Washington Convention ié. that it seeks to
protect the economic rights, rather than the
intellectual property, of authors. It also granté

protection to authors which have obtained rights in



[

7\:"j) licenses - have been established under which the -

"~ ratified the Washingtén Convention.39

- 5.16 - ’ .

o

one of the signatory States without -further
formalities.(e.g. registering the work):38  Among

the ANCOM, members, only Colombia and Ecuador have

4

¢

One fundamental aim of the international
conventions. on intellectual progerty or author's
Irighﬁs in "their cre;tioh is to reéognize their
contribution to the cultugal, literary or artistic

. wealth of thei£ country and of the world. This
recognition comes to them in the form of ;oyglties -
financial remuneration fdf the use of their works.

However{ the advent of new technolo es, of new

LR

Lo . .
means of distgibution ot a work broadcasting,
reprogréphy, etc.) has complicated the protection

s .
and remuneration process. - Hehte, g¢ompulsory

author receiVea some economic reward for the use of

ﬂ“hié)her work, but no longer receives the same
. a )
protection for its content.40

Other factors which tend tbﬂdimihish authors'

- - .

rights in their creation are the "fajr use"/of‘the
&brk§41 as well as ‘the special: provisions for

(deve oping countrieé, incorporated in the Berne

|

ﬁnio# and the Universal Copyrigﬁt Convention.42 The
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result i?that more works are accessible to a larger

public but at the expense of the creator or author. —
Countries which "import" the majority of books,
film‘s, TV programs and other works ‘benefit from

‘these provisions; the "axporting" countries are the

losers.43

]

Lacdk of adherence to the same copyright

- a . S

11 » - " - - - L2 L3 q
convention makes the enforceability of the laws more

difficult. Thus, other methods of' seeking

compénsation for the use of_copyright‘: works have_
&
been inst!tuted, such as making payment of royalties — \

)

part of a larger economic package or of bilateral
: ¥
agreements, 44 ®

Copyright laws, national -‘and international,
have more than economic effects. They seek to, _,

"enhance cultural and scientific achievements, and to ‘.
have these recognized as well as '{::rotected
universally.

, The” copyrighi: conventions ‘(including the
Brussels Convention which protects only siénals ¢
transmitted by satellite) are impbrtar}t for
countries engagicl in or congemplating ‘the
broadcasting of television or radio programs vial,r

’
satellite to other nations. 'I‘\heir@ purpose (wi‘th the



i
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: | ‘
exception of the Brussels Treaty) is to secure the

protection of authors, creators of literary or

artistic works as well as of the broadcasti/ng

-

|
Since one of the proposed objectives of Project

O{:ganization.

CONDOR is ,to broadcast television® programs

’

domestically and regionally, the countries jtnvolved

'should aim at harmonizing - the terms ' in their

" T national copyright laws, (for example, the period of

protection after the authoz:'s death), and should

!

consider adhering ( to the (same international
copyright - conventions. ‘Thus they c¢ould claim
‘prot'ection as against each other as. well as
facilitate copyright'; negotiations amongst themsélves
and other sources of ‘broadwcast ‘materials‘. ) The

Brusselé Satellite Treaty, if ratified by all five
i '
ANCOM countries, would provide protection to. the

signals transmitted by the CONDOR, .even though it

4

would not protect tﬁq ) égrii:ex;ﬁ: Oor message of the

signal.45 . ° ‘ .

&
would also discourage- the illegal tfansmissxon and

1

reception of broadcasts, whether -:by‘/terrestrial'

means or - by satellite. More importantly, however,
J

Regional adherence to the same conventions |
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.consider several points, inter alia:,

Q - .
o r

(it -vould encourage the ~creation of works within

ANCOM, {:o be ‘broadcast within ‘the region. - Thus,

———

'cultural, scientific -- and economic -- integration

would be facilitated. And it should be recalled

. that® integration at -all 1levels is one of the

prlrl(.‘lpal objectives- underlying both the. Cartagena

Agreement and Progect CONDOR.

,——s
Beyond remuneratlon for the 'mere transmission’
L9 vy akf o ©

of a s:.gnal to anether counf:ry,‘“ra'd;ﬁ and”™ televisidn

br_oadcasting raise a number of issues which are-

beyond the scope of this discussion. Suffice it to

say that before launching CONDOR and utilizing it

for television broadcasting, ANCOM membe:.;s should

©

o Programs to be broadcast: how .will théy
be chosen, on what basis? Will ‘preference ge given

to programs produced in the region? will m'os,t- of
'r 4

them be imported? If se, haw wil];co;;yright fees or

,royalties be paid (by whom to whom)? . .

o] 'Nature of the programs: what percentage“

»

’ \
will be educational, recreational or other? .

.0 Financing of programs and. broadcasts:

»

government, or private funding\?, Or if a mikture, in

what fatio? . Regiorfal pooling of funds? )

~ v

‘//
e

+
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.0 , Would there be any monitoring of the

.u }*

pfsarams' content? (The Andres Bello Agreement
_— R

calls for the safeguarding against the corruption of
youth by the mass media, including TV).46_ Would
they be subject to the approvél of the Ministries of

Communication, Education and others?
Co What copyright pqptectidn will be given to

—regionally—prodqged , bfoadcasts? = ° ﬁoulq this
ARl r N , -

peotection be given to - "educational" programs, or

. only to "recreationalh ones? * Who 'would hold

P : copyrights -- each country or tﬂe‘ regional
organization® i . .

* o Ifaséme bf the'programs éré intended only

5

¢
for national reception, will they 'be encrypted to

5?* preVénﬁ their reception in another ANCOM country?

@ ]

‘ . "o Will the broadcasts be only in Spanish, or

. T owill ‘indigenous languages (Quechua, Aymaga) "and
. cultures be taken into accaqynt?" -

2

o Will advértising beNallowed, and to what
R, " extent? ' ‘

R P& The above (and other factors not mentioned)
mustsbe considered prior to establishing a regional

satellite system for regional telecommunications,

including TV broadcasting. They affect and are



affected - by cultural, = social ahd economic

considerations which in turn have repercussioris on

hhaN .

~ .
- e

copyright matters. ] International copyright
conventions are the: only treaties “that go. to the

-~ H
core of content oOr message

that is being
h a

‘transmitied. They are central -to fostering and

. preserving cultural values and integration. e

The éontent of other _communications -
telephone,:.telex and daéa transmission -- may be
controlled to some.extent by national legislatio;
%i.g. the prohibition of using the te%ephoné to make
obscene calls), but at the international level there
is. no ontrol. (Transborder data flow, or
"informatics", and other attempts|to put a value on
the data transméfted ére beyond the scope of this
discussion, and will not be addressed). © -

In additibn to the international copyright &
tfeaties, there are ﬂsévera} other international

telecommunications conventions - and three

organizations that must be considered in relation to

' Project CONDOR, since they provide the legal,

technical and commercjal context of satellite

communications. .



a Ty
ey

- 5.22 -
77

-

@ ]

The fegu ations | concerning satellite

communications and other outer space activities are

PR

the province of specialized agéncies of the United-

Nations: The Committee on the Peacéful \Usés of
Outer Space (COPUOS hereinafter)} the International
Telecommunication Union (ITU); the various orgagg of
the ITU, such as the International Frequency
Registration Board (IFRB) and the World and Regional
Administrati&e Radio Conferences (known as WARCs and
RAﬁCs, respectively).

‘ iNTELSQT: ) the third , international
interéovernmental organization, provides global
satellite communicaéions on a commercial basis.

Each orgdnization plays a different role in
sate%}ite com jpications, but their activi;ies are
closely interrelated, and .at times they overlap.

This is particularly true of COPUCS and the ITU in

relation to clqiTs to sovereignty over® segments of

the geostationary orbit (GSX), made by the Equatorial

countries, equitable access to the orbit and use of

the radio frequency spectrum. These two |

organizations will be examined firsts INTELSAT, the

comhe;cial provider of global satellite

=

communications will be discussed later.

o
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- "International . Broadcast Regulation:. - The North-

J o South Debate," American Society of International Law

© . (April 1980f, 74:298-321; Syracuse Journal of
° International Law and Commerce (Summer 1981), 8:2.

\ ' ¢ 20 See El Tiempo,.Bogota, Colombia, April 2, 1987,
_p-82; “April 13, 1987, p.6B. ]

’

5 21 Ibid. \ . °
, 22 On the subject of the illegal reception of
satefLollte signals see S. Ospina, "Piracy of
Sateél.llte Transmitted Copyright Material in the.
Amerlcas] Bane or on?", in Tracing New Orbits:
Cooperation and Competition in Global Satellite
-Dévelopments. Donna K. Demac, Editor. New York,

Col'umbia University P es(sr;{ (1986).

23 See, supra, -Chapter 2, note 12. . '
o 24 Seew supra, Chapter 3, note’ 12"‘.
¢ 25 See, supra, Chapter 3, note 1. . e e
26 See,” supra, Chap\te;:\ 4, note 3.
27 Steward, S. International Copyright” and

Neighboring nghts London, Butterworth (1983), pp.
534-535, (Comprehensive discussion of Latin American

o copyright legislation, by H. Jessen, is provided in
~ Stewart's book, pp. 533-567). [Qited as Stewart
, hereinafter].
B /'
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28 Arcadio Plazas, Estudios Sobre Derecho de
Autor. Reforma Legal Colombiana. Bogota, Editorial

Témis (1984), pp. ~§14, 221, Ir

29 For complete text ‘'of the Berne Convention for
the Protection of Literary and Artistic Works (Parls
Act, 24 July 1971), see Stewart, supra, note 27, pp.
643-666. CLo .

v

30 Stewart, supra, note 27, p. 132.

€

31 Ibid., pp. 172-173. The text of the Universal
Copyright Convention as ré&vised at Paris on 24 July
1971 may be found in Stewart, pp. 667-678.

32 Stewart, supra, note 27: p.205.

33 ° Rome Convention é;ﬁﬂﬂﬁ/iggticle 3(f). The full
text may be. found .in Stewart, pp1'§79—%86. ‘

a

34 . Ibid., Article,13(a,(b)(c),(d), p. 681-682.

/ 1
/ T -

35/ Ibid; p.238.

—

" 36 Convention helatlngfdig _the Distribution of
Programme-Carrying Slgnals/Tfénsmltted by .Satellite

(Brussels, 21 May 1974) Stewart, supra, note 27,
pp. 691-696.

?

37 Arcadio Plazas,” Estudios Eobre Derecho de

Autor: Reforma Legal Colombiana.~ Bogota,- Editorial
Témis (1984), pp. 203,207. \_./r\j) -

38 Ibid., pp. 203, 204.

39 Ibid., p. 207. The author includes a. Table
with country and date of its -ratification of the
several conventions.

It «4s of interest to note that the 1970 Andrés
Bello Convention for the Educational Scientific and
Cultural Integration of the Andean Region (supra,
Chapter 3, note 12) makes no mention, of copyright
protection or payment of royalties.

\

|
40 Stewart, supra, note 27, pp.l64-172.
41 Ibid., pp. 285-286., '
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42 Ibid., p.160. 7 —-These . special provisions are
found in Art. V bis-Article ater UCC, and Art. I
o - Art. VI of Appendix, Berne Convention.

Y

. 43  1Ibid., p. 279.

- C 44 See f%% example the "Caribbean Basin Economic
Recovery Act, U.S. Public Law 98-67, August 5, 1983,

97 stat. 384, Section 212(b)(5),(c)(10). Under the |

terms of this Act, a country's eligibility for

';”r\ economic assistance from the USA was conditioned on

its. agreeing to broadcast copyrighted materials only

- with the express consent of the copyright holder.

his condition was aimed at discouraging the
§broadqast of illegally obtained materials.
. T

- 45 Stewart, supra, note 27, p. 257.
- ——46

o

See, Chapter 3, supra, note 12.
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CHAPTER SIX

THE UNITED NATIONS TREATIES ON UTEiI SPACE

The United Nations Committee on the Peaceful
) 2
Uses of Outer Space {COPUOS) was established in 1959

0
soon after the launchings of the first satellites by

i

the USSR and"the Usa. It comprises two sub-

committees: the Legal and the Scientific and

Technical. Currently 53 countries are membérs of

this specialized Committee, including Colombia,

Ecuador and Venezuela.1 — :,

COPUOS' main purpose is "to study the nature of

legal problems whicl*may arise- from the exploration.

of outer space . . .", to review oug\er space

programs ''which could be appropriately undertaken

n2
~

Since its inception, COPUOS has worked at

e %

establishing an international legal regime, setting

under United Nations auspices. . .

norms of conduct to regulate the exploration and
peaceful use of outer space. Its efforts have
brought forth fio;e treaties o®n outer space, four of

PR

which are.in force:
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<

1

. o) The Treaty on Principles Governing/the
. ;

Activities of States in the Exploration and Use of

Outer Space, including the Moon and Other Celestial
Bodies, [the Outer Space Treaty], which entered i?ﬂto
force on.10 October 1967.

1

o The Acvreement on the Rescue of Astronauts,
. o | R "
the Return of Astronauts and Return of Objects
Launched into Quter Space [the Rescue Treaty];

entered into force December 3,: 1963.

o) The Convention on International Liability

for@ége Caused by Space Objects, ([the Liability

Convention]; entered into force September 1, 1972.,
o The Convention on Registration of Objects
Launched into Outer Space; entered jinto force 15

Septémbero 1976.

The Agreemént governing the Activities of

States on the Moon and Other Celestial Bodies [the"

Moon .Treaty] was adopted in December 19?9; entered

into force 11 July 1984.3

4

purposes of Project CONDOR's feasib\\ility are the
\

Outer Space Treaty and the Liability Convention;

thus the following discussion will center on them.

The other treaties will not be addressed.

4

=

Of principal interest and.—copcern for the
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P . A) THE OUTER SPACE TREATY . |

. X - Y [t .
.The Outer Space Treaty of 1967 has been the
\ LS

subject of numerous discussions, articles, meetings

and scrutinized .study. This discussion vgill be

&

lﬁimited to the Articles deemed pertinent to Project

CONDOR. - N

) The Outer Space 'Treaty 4s based on, and
incorporates, several Resolutions that were adopted
by the United Nations General Assembly in 1963

N . (Resolution 1962 (XVIII) and Resolution 1884

(XVIII).*

Article I, in pertinent part, states:
, The exploration and ‘use of outer
4 space, including the moon and . other
celestial bodies, shall be carried out for
the benefit and in the interests of all
countries, irrespective of their degree of
economic-.or scientific development, and .
shall be the province of all mankind.
Outer Space, including the moon and
other celestial bodies, shall be free for
exploration. and use by all States without L
discrimination of any kind, on a basis of
equality and in accordance with
. international law, and there shall be free’
*access to all areas of celestial
bodies. . .9 . : . -

¢

Articles II states that | "[Oluter space,

including the moon and other celestial bodies, is<=

~ IS

" not 'subjec;t" to national appropriation by-' claim of

3 . {

- [y
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“ sovereignty, by means of use or occu.pation,‘ or by

any other means. 6 [Emphasis added].

\  The Principles of the Treaty apply to outer
space activities of governments, international
orgalnizatiions and non-governmental entities. .
Ultimate ;espo;sibility and liability for activities ¢ N
of’—i‘;:s nationals rests on thé government signatory
to the“Treaty. (This same principle underlies all
treaties - only  the parties which ’have signed,
ratified or acceded to it are bound by its terms).
In regard to this t.reaty, often ’called ‘the '"Magna
Carta" of Outer Space, Ecuador, Peru and Venezuela’
are the only ANCOM countries which are bound.by its
" provisions. Bolivia has not yet ratified it, for
.i:easohs unknown.

Colombia has not ratified ‘it,” for several

reasons. In the f%rst inst_ancne, because the: Cuter '1

[

Spade Treatyi 7—'7‘whicf1 applies to "6uter_ space’ -

activiti,es‘ _y does not define or delimit "outer
space."” Thi ]Jack of definition (and resulting

. ' ambiguity -of “the ‘meaning of "outer space”)8 is
~fundamental to the Equatorial countries claims of ’

s’ove:;eign rights over segments of the geosta.tibnary

2

-

‘Orbit. 3 ' . ’ 3 .
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1) Outer Space, the Geostationary Orbit and
Sovereignty Issues

In 1976, several years after the entering into
_ force gf the Outer’ Space Treaty, eight countries

whose land mass falls on the Equator signed the

Bogota Declaration.?  These include Colombia and

'

Ecuador. The Declaration is pfemised on the need. to

S

define "outer space", and consequently, tojréaula.te

tne‘ location of satellites in geosfationarj; orbit.
a0 ”

T According to the Declaratgion,l without a definition’

L'

of outer space, the Outer SpaéLTr‘E%ty cannot be
invoked to‘aff\i‘rm éhat tr}e geosta,%dnary orbit is .
( ‘ part of outer space. "National appropriation" ofﬂa
' outer’ s;aée, the Equatorial countries explained, had
“occurred b;[ the s;laace powers which, tech;'lologg.c:‘;lly,

were the only ones capable of utilizing the orbit.10

The Equatorial countries deemed it essential to

/' 3 "‘_ p "state their determination to exez:cise their’

L 0‘ sove’reignty' o;rer the correspondi‘ng segn'\ent,s of the
\ geostationary orbit".l ' Coincidéntally, the

- ‘ Colombian domegtiq satellite projeg:-t SATCOL, began ¢

in 1976. The Colombian satellite would have been
located at 72.5°W., in the "Colombian" segment of

the geostationary orbit arc‘z, over ., which "these

v Q7

At AN

i

]
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countries ‘believe they have sovereign ' rights,

pursuant to the' United Nati‘ons Charter of Economic

Rights,and‘Duties of Sotateg"(UNGA Res. No, 3281),

which states that " . . . every State has and ,shall

t

freely exercise full permanent sovereignty . ...

over all its wealth, natural resources and economic
activities."13
- . T e '

Claims of sovereigr;ty over the geostatignéry
» * s , i
orbit were' based on the fact that ~

. « « the synchronous geostationary orbit
is a physical?fact arising from the ‘nature
of our planet, because it existence
depends exclusively on its relation to
gravitational phenomena caused by the
Earth, and for that reason it must not be
‘considered part of outer space. Therefore,
.the segments __. of the s¢ynchronous. .
geostationary orbit are an integral part of .,
the territory over which the Equatorial
States exercise their national sovereignty.
The - geostationary orbit:' is a scarce,
natural resource whose importance and value
is increasing rapidly with the development
of space technology and.with™ the growing
need for communication; therefore, 'the
Equatorial countries...have decided to
proclaim and defend on behalf of their
peoples the existence gf their 5sovereignty
over this natural resource. The
* geostationary orbit represents a unique _
facility which it alone can offer for
telecommunication services and other uses
requiring geostationary satellites.

E} r:d £

Furthermore, the Eduatorial States maintain the

the GSO is a sul generis phenomenon, dependent on

‘
A

& - -



the earth's magneti¢ field for its speciﬁl'
attributes and .characteristics, and therefore it is
not part of outer space. Since the terms of the
Outer Space Tfeatf -- that no appropriation of outef
séace by -claim of sovereignty or otherwise -~ are
not applicable ‘to the geoétatio;ary‘ orbit, the
Eq:atorial countries' claims, they believe, are not

in violation of the Outer Space Treaty. - s,

* These clainms have not been generally accepted

by the developed countries, which coﬁsider the GSO

to be part of outer épace and not subject to claims

4

of nétional sovereignty. . Whether Ehe geostatiénary

*

orbit is considered to be in outer"space'or part of
~aix space has yet to be scientifically determinéd.
- The criteria accepted by mosf countries is that air
space "end;" betweeg‘90 to‘llO kms abévé the earth's

surface; space beyond the 110 kms is ‘outer

space."15 _, , Q
COPUOS, through jpoth the Legal and Scientific

) /S
Technical Sub-Committges, has been trying te produce

a definition and/or delimitation of. air space from

outer space that would bea,acceptable to all
6 N ’
coutries, but has not succeeded yet. This issue is

-

-

part“of COPUOS' annual agenda.'6
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s Whether the geostationary orbit, because of its

-"sui generis" nature should be subject to a legal

“regime of its own, as p;oposed by the Equatorial
States,. has al;o been debated for vyears. Further,
the gquestion of which international organization
should be charged with the GSO's fegulation has not
been settled.( Thus; at the 1985 World
Administrative Radio Conference on the qée of the
Geostationary Sate}li;e Orbit and the glanning of
Space Services Utilizing It (WARC-ORB-85), the

International Telecommunication Union (ITU) stated

- that the WARC (and by extension the ITU) was not the

competent body to deal with proposed princiéles to
govern the GSO and referred the guestion back to

copuos,'? from whence it had gone to the ITU for .

resolution in the first place.

® .

) -

a) Draft ° PrinGiples Governing The
' Geostationary Orbit

Y

The United Nations General Assembly:‘ in
Re§q}ution 38/80 of 15 December 1983 . recommended

. }
that COPUOS' Legal Sub-Committee:
"establish a wérking group to consider ~
matters relating to ‘the definition and
delimitation of outer space and to the
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character and utilization of the ([GSO],
including the elaboration of general
principles to govern the rational and
equitable use of the geostatlonary orbit, a
limited natural resource. -

The members oflCOPUOS' Legal Sub-Committee were
inviteﬁ to submit drafts of general principles
governing the ésgy which was done by sevoral
delegations. -

The Drafr_ Principles presented by Coloﬁbia,
Ecuador, Indonesia and Kenya~ in 1984 and :fgai
reflect the change in the Equatorial countries' -

position which has occurred over the last few years.

-‘Whereas the Bogota Declaration spoke of the GSO as a

a
[\

rd
natural resource under the sovereignty of the

9

Equatorial Stateé,19 the 1984 Draft Principles state,

. that "The Equatorlal States shall havg preferential

. rights to the segment of the geostatlonary orbit '
, superjacent to the territory under their
jurisdiction." [Emphasis added).Z20

~

That other countries continue to object to the
claim to any kind of rights may be seen in Draft
.Principleﬁ IV presented by the German Demogratic
Republic. It reads: "The [GSOJ as well as outer
space as a whole, is not subject™ to national

appropriation by claim of sovereignty, by means of

\
]
i
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»” use of occupation, or by any other means."?! This

principle incorporates language from Article “II of

-~ -

. : the Outer Space Treaty, and applies it to the GSO

which is defined as being part of outer épace.
,  The Draft Principles presented in the working
paper of Colombia, Ecuador, Indonesia and Kenya

include several provisioné: Principle II reiterates
o J * » .
. the principle that "the geostationary orbit is a

o~ limited natural resource which shall be preserved in

geeds of the d;veloping countries and the rights [no
quaiifying gdjecfive here] of the équatorial States.
For that purpose it. shall be gobverned by a specific
‘legal regime.''22

Draft Principle V states that

“"{tlhe placement of a space object in the

segment of the geostationary orbit

superjacent to an egqguatorial State shall

require prior authorization by that State.
' Transit forr peaceful purposes of any space

object through this segment shall be

. allowed.'"23

-

' This Principle is likely to create a fair
amount of controversy and resistance to adoption of
the Draft”presénted by these four countries. {In
essence, a launching State or organization will be

allowed freedom of passage through the "aerospace"

v
. - R ot Siesd
v

“

the interests of'all States, . taking intb account the.

"
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of an equatorial State, but will not have the right
to’ "park" its satellite in the orbital arc above the .
equatorial country. _ Presumably the countries that
would give the authorization are Colombia, Ecuador,
Indonesia and Kenya. (The’otﬁér‘ four States which
s?igne\d the original Bogota Declaration do not seem
‘to shupport the present Draft Pripc;iples).

The USA as well as several other countries have
already stlatedbthat under no circumstances would
they request any other country's "prior
authori,zation" to "park" ome of their satellites in
geostationary orbit.24

Seeking another country's prior consent for an
act ‘that is considered purely national (the"US
satellite was intended for domestic use) 1is. an
infringement on that country's sovereignty, which no
country will permit, let alone tolerate.

Since t;he United States ard most B.ther
countries have never accept\ed the claims of the
equatorial States -- whether to sovereign or just
preferential rights -- they do not feel obliged to
respect these claims.

The Colombians have rnoted on more than one

occasion that '"Pacta sunt servanda" -- agreements

v
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and stipulations of the partieé £o a§§ontract must
be observed.25 However, neither the United States
or any developed country is a party to, or “has -
acquiesced in ‘any way to the Bogota Declaration.
Even some pf the original signaté}iééa(Brazil for
example) no- longer seem to support these claims.
Similarly and/or’ cokversely, Colombial claim§ that
since it has not ratified or, acceded to the Outer
Space Treaty, if is‘not pouna by it. Furthefmore,

as that treéaty contains no definition of outer space

or determination thereof, Colombia's initial claims

<

to sovereignty over the GSO in no way contravene the

Outer Space Treaty.Zé’

It should be recalled that the Outer Space
Treaty incorporated UNGA Resolution 1962(XVIII) of
1963, the '"Declaration of‘Legal Principles Governing
the Activities éf States in the, Exploration avd Use

of Outer Space," which states that outer space is

not subject to claims of sovereignty. While the UN

' General Assembly's Resolutions are considered as

being only recommendations that are not legally
ehforceablei“dgexsrtheless it has been stated and
accepted that they are evidence of customary

international law. The principles incorporated into

e
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\
such Resolutions oblige the entire internatjional
community to respect them.27 Once resolutioné are

codified they aFso codify customary intérnational

law and they are legally binding.28 Thus treaties,

incluaing the Outer Space Treaty, which are law-

makiﬁg, become a source of international 1ay,29
Unless the equatorial States took reservations

to the UNGA Resolution in 1965, they‘are bound by

thaf Resolution[ and its subsequent éodification

into the Outer Space Treaty, even if they have not

(=3
ratified the Treaty.30 Even though the equatorial

States correctly state that the Treaty does not

contain a definition of its subject matter -- outer
space - it cannot Dbe concluded that the

geostationary orbit is a national'resoﬁ}ce, subject
to sovereign or preferential rights of'a group of
countries.
fhe, heart: of the' controversy over the
geostétionary orbit is whether it is part of "outer"
spéce, which to this-day remains ungefihed.*
The hequatorials" stated in 1976: ]
"There is no valid or satisfactory
definition of outer space which may be
advanced to support the argument that the

geostationary orbit is included in the
outer space , . .

ST
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Therefore, it is imperative to
elaborate a ‘juridical definition of outer
space without which the' implementation of
the Treaty of 1967 is only a way to give
recogqi:ion to the presence of the States
that a already using the geostationary

orbit."31 [Emphasis added].

The Draft Principles presenrged by " the
Equatori;’l States do not ‘answer this —imperative
rieed. Rather, they circumvent the issue by merely
stating that the GSO is a limited nad\:ural resource,
.that it shall be wused exclusively fo;—peaceful
p—urposesl and for the benefit of all mankind.32 (The

East German Draft, in contrast, clearly states in

its Principle 1I: "For the purposes of these

g

- ¢ s}
principles, "geostationary orbit" g{eans that part of

outer space where orbits of geostat\fenarfy satellites
lie.).33 [Emphasis added]. '

The pqsition o} the equatorial Stateé’, as
evidenced by their working paper on Draft Prinbiples
Governing the GSO, prSvides no solution to the

» . <
definition problem, nor is it 1likely to win the

’
3

support of other States. 1In this respect the "prior

authorization" requirement foupd in Principle V is
likely to be a major stumbling block for reasons

mentioned before. No country should have to seek

the author/iza’tion of another to place an instrument

.4
* )

.
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"of communication in a space that 4is part of the
!

province of mankind,34 a common international |

1%

resource which no single nation or group of nations -

. can appropriate. 35

’

o

Furthermore the issup at {)\and is the location

.0of géostationary satellites used for communications
"(not for remote sensing or surveillance). Thus,

-~ "prior authorization" requirements could also be y

construed to mean the following: In order to

improve its means of communication (over which every
- ' country has recognized sovereign rights), a State
s ~

- would have to receive prior authorization from an
( ' equatorial - country if its satellite were to be - ‘ .

,lecated 'superjacent to the equatorial State. Such

prior authorization would lead to interference of
. 6ne State in the communications policies of another,
in | violation of existing = international
telec'omunications‘ treaties, customary practice, and
customary ;ntgrnational laLw. (
- Though the geostationary orbit may be a
"limited natural resourcg", there are other methods
- - : of ens{.lr"ing its effjcient use than by requiring the
' authorization of a few countries. This sort Jf

N .
regulation of an international resource is not the
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prerogétive of any country or group of countries.
Admittedfy, some of the "prime" orbital locations
for North American (USA, Canadian), European and
Sovieg geostationary satellites happen to coincide
with Lhe, territory of the %ubjacént equatorial
' countries. If prior authorization is reéui?id for

.only certain countries -- by a few other countries

~-~ this kind of discriminatory practice is likely
: g

F

to 1lead to greater alienation of countries -

. |
including those that may have been previous

adherents of a particular position.36

This would produce precisely the opposite

I

effect than what is intended either by the Draft
Principles governing the GSO, the words and spirit
o¥ the Outer Space Treaty, or the International
Telecommunicatiog Convention. ‘

In regérd to the ANCOM cougﬁries themselves,
only. two of them (Colombia and Ecuador), are
"equatorial States."” They are also two of the
drafters of the Principles governing the GSO under
discussion. Colombia, as was noted above, is not a
signatory to the Outer Space Treaty, and apparently

does not consider itself bound by it; but it 1is

8

»



- nor has it ratified

- - .
( -
8 ERN
o

lad M 4

still hound ?y the UNGA Resolutions which the Outer

Space Treaty incbrporated. o : ,

Ecuador, "however, ratified the Treaty in 1970,

the same year that} Venezuela ratified it. 'Peru

ratified it in 1979.37  Ecuador is thus in the'’

anomalous position of having ratified a treaty that

does .not allow for

claims of sovereignty,*® while

supportind the Bogota Declaration _and principles

that will safeguard its "preferential rights" to a

(5]

4

segment of outer spage. Even if it has denounced .

the Outer Space Treaty by deed or word, it is still

bound by the UNGA Resolutions accepted prior to and

contained in the 1967 Treaty..

{

4

o oy .
countries at <odds

Pl

Hence, Colombia‘s and Ecuador's position
. ! I4

3

;eqarding”preferential rights to the GSO puts these

with the other ANCOM/ASETA

¢

countrieé. Like Colombia and Ecuador, Peru and-

Venezuela are members of COPUOS; .but they are*not

\

"equatorials" nor do they seem to rsupport the 1987

Draft, Principles that set forth ‘ﬁequqtorials'"

position.38° Bolivia is neither a member of COPUOS,

its participation
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"outer space" has to -take place‘ in a forum other

w

than CORQES. .

In essence tl'}qi_s leaves Colombia as‘fhe champion

]

for,the Latin American equatorial countries” cahse,‘
the one equatorial country of the Andean region*

‘which has maintained for over ten years that it (and

similarly situated countries) have what are now
called " ﬂreferentia‘l rights" to the IGSO. iF was
also .the firs;t téd proclaim sqver_eign/;ights. o&;ezc;
that lim d naturél resource. ' )

. Ig-\.ss.um;.ng, arguendo, that the Draft Principl:as
Governing the GSO are adopted as set forth in the

equatorial States' working paper,39\ will Colombia

3o .
and Ecuador require the other ANCOM countries, their

0 :

partners in ASETA and in Project CONDOR, tc: seek

C o .
their prior au\hirization in order to participate in

- 7

the CONDOR Projlect? After all, the three CONDOR

satellites,” notified to the IFRB in July 1985 (for

launch in 1990) will Be situated at 72°W, 77.5°W,

and 89°W respectively.4? ,

‘ Tt}e one at 72°W would be located superj\a"cer‘lt to
Colombian territory; the one atﬁ7.5°onver Ecuador.
The i:hird~ one .at 89°W would bé’qear the Galapagos

Islands (claimed by Ecuador), but over the Pacific

6.4




Bolivia's, Peru's and' Venezuela's "share" in the

Ocean, over the high seas which are considered the

"common heritage of mankind."4!  Thus, this third

\satelljbte might not require any ASETA country's

4 - ‘a

authorization prior to its Dbeing placed in

geostationary gﬁbit.‘ It is conceivable, however, ;

°

. v %
that prior authorization could be required for

.

I i
0 - -

satellites . looQt':/ed ' suﬁerjaocent to the Equa‘t‘:orial
countries. - - .

. . -

Colombia and Ecuaaor may argue that the other

thﬁreé ANCOM/ASETA‘coun‘tries w.ou‘l.d not b; required to f
seik . prior authorization, since they arey
bartic'ipénts in the satellite project, and more
‘importahtly, because “under ‘ Draft Principle 1II,
"[the] equatorial States shall preserve the '
corg'espondipg-.segments of the [GSO] superjaaent to

A

their teMritories for. the &pportune and‘appropriate‘
. & . *
utilization of the ofbit by all States, particularly

the developing countries." [Emp;hésis ’ added].42
> .
Peru, Venezuela and Bolivia fall into th® category

of developing countries, so presumibly Colombia's ¥
¥ T -0
and ‘ Ecuador's segm}rﬁ—s’\lwéuld or could be .

=

"appropriately utilized" by them. That would .be one
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| , . .
way of resolving potential conflicts between the

ASETA countries.

4

Even in the unlikelyy event £t the Drafft
" Principles would be ,accepted a$§ written roc&a%

4

..that might take more than the 20 'ye&rs it has taken-

haCHT PR}

COPUOS" to '\Sefir;e "outer spade"), -they are not a
. -solution to t};e real and immediate problem: the lack
of a unified, legally tenable position regarding the
provisions of the uter Spage Treaty. Furthermore,
v tl:u-; Draft Principles do not prévide definitions of :
outer space or tﬁe GsO, so that they do not resolve
the roblems underlyin theg controversy. in
'additiin, tile ‘Colombian and\Ecuadorean position pl\ltsf
them at odds with the other‘ANC;QM countries vis a
visk existing régional agreements. It appears to be >
" in contradiction with the word and spirit of both
t}}e Cartagerta Agrveement43 and the ASETA Statutes.44
B;)th f:all for the member countries to adopt a commohn
position whi‘ch w;.ll lead to their. integration, and‘
‘aid’ them in their negotiations with the broader
community.

ASETA's mandate in particular “calls for its

members, to adopt a unified, .common position. in
P v N o

international fora and n}e'etings. ASETA "as .an - -

e
— - - 1 Q
¢ r . “ 4

-
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organizat‘ionl may represént the inte‘rests' of its
members in ne;;otiations and agreements,45 but this
does not .mean that one -or t'wo ASETA countries
necessarily re;)resent the “association. Certaiﬁly ata
COPUOS, Colombia " and Ecuador are acting as
.repi"esentatives of their governments, n-ot as
spokespersons for a subregional association of,
telecommunications entitites that is not accredited
;:o the United Nations. ,ASETA members, it should be
recalled, are wurged to wuphold its rules and
regulation§ so long as they do not conflict with
national laws. 46 In the present g.nstance, however,
nati\onal policies Iof two of its members in the
.international .fora may work to the detriment of

"3

ASETA's interests or at least against the  non-

N

At least in xespect to their position on the

‘"equatorial' ASETA countries.

stafcus of the geostatiohary orbit, . and | thé>

F}

impl'icati‘onsm of this position vis a vis the Outer
Space Treaty, the ASETA countries neewd to clarify

their association's objectives. If they consent or=

2

acquiesce to two countries speaking for all five,
the delegation of authority should be incorporated

into the Associeitién's Statutes and By-laws, and/or

S
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" 4ASETA should” seek Observer status at COPUOS.

| Fuéthermore,b ASETA  should clarify whether by
iaunching the CONDOR satel}iteuit seeks to vindicate
the positioﬁ of Colombia and Ectador regarding their
“"preferential rights" pver-certain orbital arcs.

It was noted earlier that Colombia's project
for a domestic satellite, SATCOL, began at about the
-same time that the Bogota Declaration was issued 4n

\ 1976.47 & subséaﬁent agredment signed by, the

governments of Colombia and Ecuador reiterated their

". . « sovereign rights over the geostationary orbit
which belongs to them, [emphasis added] and their
decision to cooperate with the other equatorial

.

countries to » defend these  rights in the

;\;yyﬁternatiohal sphere" .48 T -

Even if the claims of the "equatorials" are now

A - f

for merely preferential rights, they still excludé
the other three ASETA countries. Aiﬁvfive meTberé
¢ ’ » ﬁeed to determinegthe political objective of their
,  satellite: whether it will be a bi—na#ional one,
with "preferential rights" f£ér ColQ?bia and Ecuador;
or whether it is goihg to be a truly regional gne,
Jyegardless of the policies of two of its member?.

In .the 1latter case, the interksts of the five

D'
. .
H -
@' ¢
& . . '



members should take pre?edence over those of the two
"equatorial states. y ‘

» Their decision has implications not only in
regard,’ t/:o the continuing polemic on the
geosﬁationary orbit and the gguatorials' position in
in'ternational fora, bﬁt also in regard to other real

factors, such as each country's investment share in

the space segment.49 If one or two countries "own
the majority .of the satellite by virtue of their

investment in it, is there any agreement or

-
-

guarantee to pre'vent them from exercising other
"preferential 'rights" ‘over the satellite (the
transponders or fthg control? station) at a later

time?

* Further, will these countries also apportion
responsibility and/or liability‘according to their
investmentn share or "preferential" rights?

In this respect the provisions of the Liability
Convention should be examined together with Articles

e

VI and VII of the Outer Space Treaty.

) / ‘.

B). THE LIABYLITY CONVENTION

v

The Convention on International Liability for

Damage Caused by Space Objects entered .into force
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September  1lst, 1972; [Liability  Convention

\
‘hereinafter]. Its objective was to "elaborate

L

effective  international rules and procedures
‘concerning liability for dgmage caused by space
objects and to ensure . ... the prompt payment . . .
of a full and eqhitableﬂmeasuré of compensation/to
victims of suck damage. " 50 i

hSpace objéct" includes "component pqrtsrof a
space object as well as its launch vehicle'gnd parts
thereof."51 - uUnder the terQ§ of Article II, a
"launchiﬂé State shall 5e4ap§olutely liable to pay
compensation‘forédamage caused by its space object
on the surface of the earth or to aircraft in
flight."52 ° 1In the event that damage is caused
elsewhere than on the earth's surface to a space
object of another launching State, the latter shall
be liable only if the damage is due to its- fault or
the fault of persons for whom it 'is responsible.'53

The ODuter S8Space Treaty also holds States
Parties to the treaty qinternationaliy responsible
for '"national activities ‘in outer space ~. . .
whether such actgvities .are carried on by

' governmental ' agencies or by non-governmental

éntities."%4 L



iy

such organizations.">6

Furthermore, . ‘ .

[elach _State Party to the Treaty that
launches or procures the launching of an
object into outer space . . . and each
State Party from whose ‘territory or
facility ‘'an object is launched, = is
internationally liable for damage -to
another State Party to the Treaty or to its
natural or juridical persons by such object
or its component parts on the earth, in air
or in outer space, including the moon and

other celestial bodies.">>

The scope of liability and/or responsibility
under the Outer Space Treaty would seem ‘to be
limited to the States thqt are parties to the Treaty
(since only Sta%es can be parties to ‘treaties).
Nevertheless, "when Activities are carried on in
outer space . . . by an international orgénization,
responsibility for compliance with this Treaty éhal%
be borne both byv%he ;nternatiopal orgapizat;on and
by States Parties to the Treaty participating in

°

Thus, ASETA (or the future enfity which will be

responsible for the sBtellite of the ANCOM

countries) will be responsible under the provisions

of the Outer Space Treaty. Ecuador, Peru and
Veniezuela, all signatories to this Treaty, will also
be responsible for compliance with its terms. But

Bolivia and Colombia, though members of ASETA, are

~
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not par\t\:ies to thislTreaty." Phis raises the
question of their .responsibility under the. 'I!rea'ty,
sinceg its wording could be interpreted as placing

responsibility oﬂy the ASETA countries which are

parties to it and on the organization as a whole.
Although the two non-parties would no:: necessariiy
be free of 1liability, it might put them in an
ackward position in regard to the "potentiai
liability the other ASETA members may incur. The
’ax;rangements made within ASETA may take care of'
these discrepancies, but they may make foz.: 'diff(?cult_
Bnegoti}ztions both w:fthir} the orgr;nization, and with
the entity which launches the CONDOR satellite.

l Regarding the latter point, the Liability
Convention provisions should be looked at. anile
_the Outer Space Treaty speaks of re‘sponsibility. and.
liability in gene“i"a]i ter;ns, the Liabilit; Convgntion
speaks of absolute liability for certain pgrties,
The Liability Treaty, however, is broader in scopé
than the first treaty in most respects.‘ Under the
Outer Space T;eaty liability may be /_incurred for

"Jamage to national and juridical persons on earth,

in air or in outer space . . ."S7 l .
‘ . t
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The Liabili;y Convention on the other. hand,

holds a launching State absolutely 1iabl§ for damage

)
caused only to "the surface of the earth or to

aircraft in fiight."58 [Emphasis addedf. This qould
seem to exclude damage caused to other craft
elsewhere than ¢n Earth. This raises thé guestion
Aregarding the word "Earth": _does it include bodies
of water, or is "earth” only land masses?5? (If the
Convention spoke of '"the Earth", or "Earth" [with a
capital "E"] obviously it would be referring to the
entire planet. As it is written in the Convention,
"earth" leads to ambiguity of meaning and scope of
ggverage. Further doe§ "aigcrafé" include space
planes or shuttles, which operate partly as aircraft
but also as space g§aft?

' The Liability Convention tells*us its provision

do not apply to nationals of the launching State who

may be injured, nor to foreign nationals that are

' participating in the operation of the space object,

from the time the ébace object is launched or at any

—

stage thereafter.60 A '"launching State" 1is

"one

which launches or procufes the launéhing of a space

object" or "a State from whose territory or facility

~a space object is launched. " 61 .

I . )
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d What\happens when an international organization
(such as ARETA) _procur&§ a launch from another
international] organization such as the European

Sﬁéce Agency\ (ESA)? Since only States can be

—
'

--parties to eaties, and nationals of launching
States are not protected by this Conventipn, it
would seem that liability would be limited to a éew
States. -

At thé time the . Liability Conventibn was
dfafted in 1972, only States (the USA and USSR) were
involvedﬁin launching. Times have changed, howevér;
now international consortia (e.g.ﬁ ARIANESPACE) are
p;bviding launches,’ and—din a few years. private
co;pogations will launch séfellites and other space
objects. (At least éﬁis is one goal of thé United
Stghes). ) : .

Thus, even if the Convgntion imposes absolute
liability o;\ the launching State, the State can
still avoid }iability if it proves contribuéory
negligence or an intentional tortious act .on the
part of the victim and so long as its acg:ivities

- were conducted in accordance with international law,

Aincluding the Quter Space Treaty.62

- - -
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Hence, it would seem that the . Liability

Convention will have little appiication to private
launches on - behalf of private parti—e;,' or
international organizations.

: In the case of t_ﬁe AN°COM/ASETA countries, an
additional difficulty exists: only Ecuador has
ratified the Liability Gonvention.63 Thus only this
country would fncur or be exo;qerated from‘absolute

liabi/Ii€ty as provided by this Convention._ -

wou be procured by several states (the fuive
members of ANCOM/ASETA), they could be liable under
the provisions of Article V(i): "Whenever t'wo or
more States launch a  space objegt, they §hall be
jointly and severally liable for any dar;lage
ca.\;sed."64 |

« -On the other hand, whether these provisions
would épply ‘equally to S;:ates that have not ratified
the Liability Convention or the Outer Space Treaty,

is an open issue which would have to be resolved

through diplomatic channels.65

1

Since this sort of litigafion is lengthy and

S

'difficult,ss prior to launching a satellite ‘the

hand,' since the launch of CONDOR——

1

ANCOM/ASETA countries should determine amongst’

0 -
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them§elves aod with the entity providing the launch
if‘ )they will Bbe jointly anﬂd severally liable, if
this liability will be absolute for all, or only for
Ecuador, the only ANCOM signatory to the Liabili‘ty
Convention. ' )
The fact that not all the ANCOM countries have
ratified the Outer Space Treaty-.or the Liability

Convention puts them on unequal . footing amongst

themselves and wvis a wvis the international

a

- community. Since space efforts such as satellite

1 .

1

launches require the. collaboration and participation
of - many ioternational organizations and foreign
States, agreement on certain principles is a
fundamental requisite for their success.

~

At present this type of consensus 1is not

apparent among the ANCOM cuntries, whether in regard“

to the Liability Convention or the Outer Space
) 1

Treaty. The lac§ of agreement may protract
‘ ’

negotiations with a 1launching entity, and further
delay the implementation of Projeot CONDOR. It is
subthitted that these countries need to harmonize and
unify their position' internally (i.e. ;mong
themselves) as well as externally with the rest of

the gnternational community.

S I
O §
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In this ‘ respect, " a parallel exists between

" ratification of the Warsaw System, setting liability

limits on airlines, and the Liability Convention.

@

i

One of the major stumbling blocks 'encountered

in establishing .'a regiomalyairline (as the Latin

[}

.~ American Civil Aviatfon Commission (LACAC) has been
* iv]

g PR N
advocating for a number of years);7 is that not all

oitg méembers are adoherentl:s aof the Warsaw System,
Some countries are exposed to higher 1liabilty limits,
as a result of their non—rat%f.ication of the Warsaw
Convenij:-ion . .

lOne differenFe between the Liability Convention
and the. Warsaw Syst/em,y however, is that\ the latter.
clearly estakblishes'monetar‘y limits to, asvwell as
the monetary unit ‘of‘ liability (golcoi francs and/ér-
Speciai D;‘aw;i'.ng\inghts).68 The ;Va\r“saw System also
sets forth t?he tiruneojperiod iln which an action for
Jdamageﬂs'may be broq;futq' (two years)69 as well as the

venue for such actions.’® By eontrast, <under ‘the

‘ Liability Con\rgﬁtion settlement of> claims will be

. R .
accomplished through diplomatic channels. These

work, slowly, and the- plai;xtiff‘ {the ‘State in this
instance) may not always get full compensation for
its damage.”?l The clarity of' the Warsaw System is

°

* * ®
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_unavailable to the Liﬁability Convention. And

= 4
unfortunately it does not ap@ to spacecraft.
N
The basic issue remains that only Ecuador has

“agreed to", be ° bound by the provisions of the

«

Liability Convention. Just as non-adherence to t{xe
Warsaw System has inhibited the establishment of a

regional aitline, -it is possible, if not 1likely,

¢
that the 1lack of adherence to the Liability

v

Convention will further qcomplicate ASETA's

- N

negotiations. for the regional satellite and launch
vehicle.

o In this respect, ASETA should keep in mind the
present cost ofJ insuring space ‘objects (satellites),
and whether such insurance wqmld cover liability for
damage incurred in case of the spacecraft's

malfunction. (The Outer Space Treaty states that

each launching Party, and "each&State Party from

whose territory or facility an object is laur_lched‘ is

internationally liable for damage to another State
Party to the Treaty or its natural or Jjuridical
persons by such objects or its component parts on
the earth, in air or in outer space. ; .").’2 It is
doubtful, however?, whether any, insﬁranceé policy

would cover damage to all these areas, especially

3



v

when damage'v}ould be difficult to ascertain. This

is not to say that the Liability éon\‘rgntion would

' exonerate of indemnify particular countries. But

"

its ratification by Bolivia, Colombia, Peru ar‘xdr
J ) .

Venezuela would provide some protection to them or
-at least to other countries in the event of a mishap

with the CONDOR satellite.

4

Some insurance, companies require that parties

to a launch have ratified the Liability Convention.

- One of‘them elaborated on this requirement: If the

iaunch is on behalf of a consortium (of countries or

2
°

uorganizatuions'), it is sufficient ;'for the president
of the consortium te sign the insura;nce policy on
behalf of the c\onsorti\um. Howevex:, the_:membe"rs of
the consortium must bea in agréement as ‘t01 their
insurance coverage. If therel are differencés in
investment shares, fhe= insurance coverage afforded
to the individual member may be based on its
‘financial participatio;i.73 (For- example, if

Colombia and Venezuela each: hold 28% of the

investment share in CONDOR, they-would be covered up -

. ) e
to 28% for their loss). 1In this respect the actual

practice of the insurarice companies néy' differ from

what is stipulated in the Liability Convention --'



‘Convention prior to p;;Bﬁring the launch will

Q
Ahinking, especially in view of the "equatorial

that each State party to a launch shall be jointly

and severally liable’¥ and” the burden of

-compensétion shall be apportioned.between the St;tes

to the extent of their liability (or fault).75
¢
Similarly, whether USA or ﬁuropean Taunch

vehigles are used, the governments of these launch -

agencies require, liability insurance of their

customer siﬂce under the Liability Convention both

the launchlng States and thg State which procures

[

the launch are liable.’6: It is logical, therefore, .
[ Y

>
for the launching State to want te 1limit its

liability. ° The burden 1s then on the States

procuring the lau?ch to decide how much risk t{;y‘

4
want to assume),- since in most instances government

£

launches' are "self-insured."

Thus, when the ASETA count¥ies seek to launch
thelr satelllte, their ratificatlon of the Liability
X4
facilitateé-their negotiations.

In order to fully comply with the terms of the

Liability Convention, it would also be helpful if

all these countries had ratified the Outer Space |,

Treaty as well. This last suggestion may be'qishfui

" t
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countries' position in regard to the geostationary

orbit. .
(3] (I

C) HAS THE TIME COME TO REVISIT THE OUW SPACE

r\@zmy AND THE LIABILITY CONVENTION?
Eyen ough the buter Space Treaty has been

«

seen a yist an accommodation between the USA and
the USSR77, it has been ratified and accepted by
over 70 countries, 78; among them many developing

countries (Brazil, China, India, the budding space-

powers) . J

1

Whether one agrees . with or takes issue with the
equatorial ‘State(s' claims of preferential rights
over segments of the geostatigpary orbifg it is
submitted that they are correct in their demand for
a definition of outer space. There is a need for a
determination of air from outer space, but fox:.

different reasons - than ;ﬁose stated ‘'by the

"equatorials", or those reasons given b}(A develop?

countries not to establish _suéh a .boundary. .

One reason for the need -is based on

technological changes that have “occurred singce ;the -

A .
Outer Space Tr?,aty and Liability Convention were

adopted. At that time, the USA and the USSR were,

f &

/

£
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in es‘sel\?ge, the two space powers.. Twenty years

later they face competition from the Europeans, the
Japanese and the Chinese. Even the Brazilians and
Indians have incipient'space programs. Thus, the

~
number of countries engaged in outer space

activities has increased considerébly since the

-

early. days: of space exploration. . SinCe these
countries desenot all share the same resources or
objectives in th,ei'r race to space it will be
increasingly difficult to ensure that ‘"outer space
is used for peaceful purposes. ‘ (The 'growing
militarization of outer space and the "Strategié‘
Defense Initiative," a.k.a. "S\tar Wars' are but two
e#ample;. The issues raised by these activities
have been addressed by other, better-versed authors
and will not be discussed here). \

The more countries ' that are involved in
launches, in owning and/or”operatiqg satellites
and/or other space object's -- unmanned space
vehicles, manned '"shuttles" and space stations %—,
clearly increases the risk of: damage to or of

collision of these objects and increases the )number'

of potentially liable parties as well.

LAY
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The growing number of risks is unlikely to lead

/ )

/ ‘ to 'carrying on activities in the exploration and
use of outer épace . . in the }ntérest of '

maintaining international peace —and security and

promoting international ’ co-ope&ation ,\and

understanding."’? 'The Shuttle disaster of‘January
and subsequent mislaunches of other rockets

1986,
are ﬁut hints of whag can be expected in the future.
So far these mishaps havé caused damage only to
nationals (e.g. only USA satellites and persons were

lost as a result of the Challenger'¢ accident) or to
orgénizations fone of INTELSAT's

international
satellites ﬁas lost on the Ariane in 1986)." They °
within their "air .space" and

< -
launching State (i.e.
(The exception to this was the

territorial waters).
"and

accident with COsMOS 954).80
international

have occurred within territorial boundaries of the

competition

With greater
pressures %o win over clients to a limited satellite

of

\jk_ launch market, the number of parties (states or
oufer

involved in these activities also:
likelihood an

(or

organizations)
the
the. agrspace

So 'does

mishap in

increases.
international

space?) of a State.

‘\’——-—\
.
Q
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The Chicago Convention states that fevery State
has complete and exclusive\ sovereignty over the
airspace égove its territofy", which is defined as
". . . the land areas and territorial watefs
adjacent thereto under the sovereignty). + » 0f such
State".81 * |

;There are some countries whose s;ze‘ensurexthat
a space object Iaunche@ therefrom will not be near
another country's sovereign air spaée, but this is
not true for all launching states.\ (For instance,
F;ance's launch faci;itiés at Kourou are quite close
to the territorial waters - %nd land 'mass -~ of
several South American countries). l

What is needed therefore, is a definition or
delimitation of ?ir space from outernspace, for the
purposes of assigﬁing liability to a State or
ogranization, or exoneratind it therefrqm.
Responsibility and liabijlity - and the burden of.
proof required are .different in air law. and space‘
law. The difference inb.liability limits will be
crucial when the "sp;ce pla;e" takeﬁ off or in the

event of anotHer shuttle-like disaster involving

nationals of different countries, where it may not

i

' be clear whether the accident occurred in air space’
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or "outer spacé" or above which country's territory,

and where the "nationality" of, the aerdspace craft

may also be placed in doubt. ’

The Warsaw System82 applies to

"all international transportation of persons,
baggage or goods performed by aircraft for
hire."

"International transportation" shall mean any
transportation in which . . . the place of
departure and the place of destination. . .
are situated either within the territories of:
two High Contracting Parties or within the

if there is an agreed stopping place within a
territory subject to the sovereignty, mandate
or authority even though that power is not a
party to this convention."

territory of a single High Contracting Party,/////

These exact provisions are unlikely to apply to
a '"space plane" involved in an ihternational
incident or accident. Whether the provisions of the
Liability Convention- would be applicable would
depend on whether the craft is defined as being an

é

aircraft or a spacecraft. Would this definition be

x !
based on the object's function, as suggested by some!

authorities?84 ‘ .

.

_The Liability Convention defines "space object"

but in a circular fashion: ". . . parts of a space

object "as well as its launch vehicle and parts
thereof." 85 oOne shortcoming of this definition is

L

4

f



that nothing is really defined. It does not take
into account "hybrid" objects such as the space
plane or the shuttle which are both aircraft and
spacecg§ft, depending on whether they are
funcfioging as eone o} tﬁe other; their- functfon‘
depends in part on their altitude or }ocation in

\ ) "space."
- . f A functional approach has been sugggsgsa,
- wherebf "thé rﬁlgsvand norms of aer#nautical law . .
" . and of aerospace law . . . [w"'c>uld] be applied
accordi‘ng‘ to functional criteria,/i.e.\the type c;f
%@ acti\vity being carried out."86 This approach might
' oﬁfer a partial solution, if the type of activity
could be further clarified, and thus provide a
. .workable (and working definition) of "space qﬁject."
One commentafor would include \hs‘ actionable the
damages caused by direct broadcast and remote
sensing satellitgsi— based oﬁ their "function", but
these concepts of "functionalify" and resultant
~liability seem somewhat extreme. Certainl;\it would
be difficult to, establish a causal connection
between the satellites' function and the %amage

caused. 87 ' -
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CONCLUSION

-Even though the equatorial countries have been
claﬁoring ‘for a definition o£1>"oute: spacé" in
relation to éhe geos%aéfonary orbit ~on1y, their
request for clarification of what is meant by "outer
space'" is increasingly valid, at least insofar as

~

other activities and objects in space " 8re

.contemplated.

None of the existing treaties -- the Outer
Space Treaty, the Liability Conventioﬂ, the Chicago
Convention, or the‘Warsaw System -- provides groundg
for a satisfactory resoldtion to or definition of
the question of what éonstitutes an "air" object, a
"space object" or a hybrid of the two; or of whaé is
"air space'" as distinct from "outer space."\

With the advances of space technology, and
resultant expéns;on of space exploration as well as
the new types of objects (space planes, sgatioﬁs,
satellites) perhaps i; is time to\\define "outer
;pace",~as heli as to revise tﬁe 1972 giai?ility

Convention (incorporating provisions Similar to

* those of the Warsaw System) which will take into

I .
consideration technological innovations 1like the

space station, and space plane.
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Ultimateiy»the space p;wers stand to benefit
%ronf a determination of "air" ’agd "outer" space,
sir:ce this del»imitétion, together with a néw or
revIsgd“Liability anvention,kﬁill clarify and set
1imits to their 1liability in a manner not possible
under the terms of existing spacé treaties or gi;
laws. Technological advqnceg in space require that
internati?nal "law keep pace with- this evolution.
‘Alas, the law -- whether domestic or international
-- is ﬁsually "béhind the F}meé," and in respect to
Suter space and telecommunications aétivitfés, tﬁis
'is\barticularly evident. International conventions
éné practices do evolve, and change through time as
the activities of tpe International
Telecommunication Union éhéw us. Sohe of Fhe iésues;_
related to the ITU, outefj§pace,and the use of the..

geostationary orbit and freﬁhency spectrum will be

addressedwné&t:

!

v
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1 Informatlon prov1ded by the U.N. Outer Spade
Affairs Division.

2 U.N.G.A. Resolution No. 1472(X1v), & 1959,
establishing COPUOS.

4 -

3 The United Nations Treaties on Outer Space
United Nations, New York, (1984), (UN Publication
Sales No. E.84.1.10). [All citations to these

treaties are taken from this publication].
© 4 Preamble,-Outer Space Treaty.

5 -Outer Space Treaty, Article I.

"6 Ibld., Artlc(\ II. e
7 The Outer Space Treaty entered into force for
Ecuador in 1969; for Peru in 1979, and for Venpezuela
in 1970. United Nations, UNEP/GC/INFORMATION/11/
Rev.l (May 1985). -
8 The determination of air space from outer space
has been problematic for vyears. The Chicago

Convention on International Civil Aviation (1944)
provides no guidance: Article 1 merely states that

". . . every State has complete and-

exclusive sovereignty over the airspace
above its territory."

-

Nowhere is. airspace defined or delimi%ed, in
this convention. How high isi"above" or far out is
"outer" remains to be determlne/d since the Outer
Spage Treaty talks only of outer space. ’

9 The 1976 Declaration of /Bogota was signed by
Brazil, Colombia, Congo, Ecuador, Indonesia, Kenya,
Uganda, Zaire. See, Chapter 3, supra, note 46, and
infra, note 11. . )
L

10 Buitrago Lopez, Elker. Manual del Derecho de
las Comunicaciones en Colombia. Bogota, EDICOLDA,
(1980), pPpP.613-626. (Chapter on Geostationary
Satellites). [English paraphrasing by S. Ospinal.

11 Current Documents, 6 Journal of Space Law
. . (footnote continued)
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(footnote continued from previous page)
2:193-197. (1978) p. 194, No. 1. (Complete text in
English of the Bogota Declaration). ’

A

L)

12
3,

Buitrago, sﬁgra, note 10, p. 618.

(See Chapter
supra, on SATCOL). .

%

1,

&

13 Bogota Declaratién, No.

p.194.

//

supra, note' 11,

14 6 Journal of Space Law 2: p. 193, No.m1.

15 See P. Arnopoulos, Thef¥nternational Politics
‘0of the Orbit Spectrum Issué&,” 1 Annals of Air and
Space Law (AASL) (1982), pp. 216 ff. See S. Mishra
& T. Pavlasek, On the Lack of Physical .Bases for
Defining a Boundary between Air Space and Outer
Space, 7 AASL (1982), pp. 399-413. (TheProceedings
on the Collogquia. of the International Institute of
Space Law contain many articles on the determination
of outer space and legal status of the geostationary
orbit).,

16 UN COPUOS A/AC.105/385, p.9. The 1987 Report
of the Legal Sub-Committee includes a section on
the "Matters, Relating to the Definition and
Delimitation 9f Outer Space and to the Character and
Utilization of the Geostationary Orbit, including
Consideration of Ways and Means to Ensure the
Rational and Equitable Use of the Geostationary
Orbit without Prejudice to the Role of the [ITU]."
More than 10 years after the objection to the lack
of definifion (raised in the BogotalDecldration) the
COPUOS appeéars no closer to providing an ultimate
definition.

17 Ibid., p. 54. The Report at p. 9 states that
the "Sub-Committee,” in connection with the question
of the [GSO] took note of a letter dated Octoberflé6,
1985 from the Secretary-General of the [ITU] to the
Secretary General of tEg}[U.N.]." (A/AC.105/360).

18 UN. Doc:! A/38/714,713 Dec. 1983;4para. 5(c), as.
quoted at footnote 18 of V. Kopal, Tﬂ& Geostationary 5
Orbit: » A Limited Natural Resource or a Precious

Part of Outer Space?". Proceedings of the IISL,

1983. * © S
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19 Thé»Bogota Declaration, Nos 4, stated that a
separate legal regime was imperative for ‘the "sui
- generis" geostationary grbit. (See note 11, supra).-

€0 U.N. A/AC.105/360° p.45 (1987).

21 Ibid., p. 47,ﬂpraft Principle IV. ' ¢
i 22 1Ibid., p;45{ Dtaft Principle I.

. o 23 Ibid., p. 45, Draft Principle II.

24 At WARC-ORB 85 (5 September 1985. Plenary
' Meeting), Colombia denounced the USA for breach of
| ® - Articles 11 and 13 of the ITU's Radio Regulations,
| claiming that the USA had not completed all the
requisite procedures in order to locate an American
satellite in geostationary orbit superjacent to the
’ Colombian -territory. - The :location of the US
. - satellite will interfere with the future location
(and coordination) of one of the CONDOR satellites.
° A rather heated debate ensued, during which the USA
reaffirmed its sovereidgnty, and its right to launch:
and operate its satellites, without seeking prior

cqordination with the proposed CONDOR satellite.

e )
25 See supra, note’ 24,' Colombian Delegation's
document to that Plenary Meeting. .

4 .
26  Buitrago,- supra, note 10, pp. 613-614.

27 Roberto Puceiro Ripoll, El Actual Desarrollo

’ del Derecho del Espacio Exterior. X Curso de Derecho

: Internacional, 1983 EJA Vol. 3, Secretariat General,

‘Organization of American States, -~ Washington D.C.
(1983), pp. 85-133, at 88.

a -

28 Space Activities and Emerging International

Law. Nicolas M. Matte, Editor. Center for Research

of Air and Spaceéiaw, McGill University, Montreal,

: ' /
- Canada (1984), pp. 86-87. ,
29 Ihid; pp.88, 89. B
’ , 30 Puceiro, supra, note 27, -p. 88.

31 The Bogota Declaration, supra, note %J, No. 4.
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32 COPUOS Report, supra, note 16, p. 45, Principle

s I, II. )

33 Ibid., p.47, Principle-I.
34 Outer Space Treaty, Artifle I.

35 R. d'Arge and A. Kneese, State Liability for

Internationa Environmental  Degradation: An

. Economic Perspective.- "Natural Resources Journal,
© Vol. 20, July 1980, pp. 427-450.

36 Brazil's support 1is conspicuously absent. One
of the original signatories of the Bogota
- i Declaration, Brazil is now a '"space”" power, having
) launched its own satellite in 1985. At WARC- ORB
'85, -Brazil did not -ally. itself with either the
"eguatorial countries", or with™ tHe ' "Andean
Countries."” Likewise, it was. not among the
equatorial States that presented the Working Paper
on Draft Principles to the COPUOS Legal Sub-
Committee in 1987. . .

37 ' UNEP/GC/INFORMATION/11/Rev.1l, Nairobi,  May

1985. This Register shows the dates of entry into

force of treaties, but it does not show if a Treaty
--has been denounced since. its ratification.

. 38 'UN COPUOS A/AC.105/385, 16 April 1987, pp. 43-
55. * (Included are the Draft Principles Governing
i the GSO of several delegations including Colombia,
Ecuador, Indonesia and Kefiya). Other countries are
nbt precluded from presenting their positions, as
may be seen by their Drafts included in this
. document. .

) /
39 Ibid; p.45, which makes reference to working

paper A/AC.105/C.2/L.147 of 29 March 1984).

w

B 40 Circular No. 1679, IFRB, Special Section
(Annex) No. AR/11/A/108 dated July 1985, p.3; No.
AR/11/A/209, p.3; No. AR/11/A/210, p.3, (Advance
Publication of’ Information in regard to a projected
Satellite Network).

41 Customary interhational law holds that the high
seas are not subject to any country's sovereignty.
%EE (footnote. continued)
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(See the 1985 United Nations Con#erémce on the Law

of the Sea, which calls the high seas the " sommon
heritage of mankind."” [This law or treaty is not yet

in forcel. .
42 copuos, a/AKc.105/385, p.45.

43 e Chapter 2, note 12,

See
44 See Chapter 4, - supra, Chdpter 2, of ASETA's
1 of Incorporation. )

3 ‘e

,45 Ibido r Chapter II' \Art. 1"'6o

o

46 Ibid., Chapter III.

47°, See Chapter 3, supra, gote,gé.

. N :
48 Buitrago, supra, note 10, sat p. 619, guoting
the February 1977 ‘'"Declaracidn de Putumayo",
agreement. between Colombia and Ecuador. [English

translatlon by S. Ospinal. \ ,

49 An article in E1 ‘Tiempo, Bogota, Colombia,
November 14, 1987, p. 8A, reported that the ASETA
countries would be deciding the fate af Project
CONDOR within the next few days, to which Colombia
was likely to give it affirmative vote. The article
gives each country's investment in the U.S. $209
million project as follows: '

Colombia, Peru, Venezuela - 28% each;

Ecuador and Bolivia - 8% each.

According to this article, by the year 2000,
the traffic [ not investment share or return
therefrom] will be:

Colombia 29.01%

Peru 27.01%
Venezuela 26.60%
Bolivia 9.50%

(Presumably Ecuador's traffic would amount to
e remaining 7.88%).

1

50 Preamble, Liability Convention, United Nations
Treaties on Outer Space, United Natichs, (1984),

supra, note 3, pp. 13-22. o~
51 Ibid., ‘art. I(d).
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52  Ibid., Art. II.
53  Ibid., Art. III. .
54 Outef Space Treaty, Art. VI, | . |

55 ° Ibid., Qrt. vII.
56 Ibid., Art. VI.

57  Ibid., Art. VI,

58 Liability Convention, Art.*II.

59 See S. Ospina, Outer Space: "Common Heritage
or "Common Junkyard" of Mankind? Colloguium of the
International Institute of Space Law, Brighton,

England, 1987, wherein this question is raised in
regard to responsibility for environmental .damage.

caused on * the Eartl and high seas by space
activities. ’

60 Liability Convention, Art. VII.
61 Ibid.; Art. I{c)(i),(ii).
62 Ibid., Cart vVI(2). Seé Space Activities and

Emerging International Law, N.M. Matte, Editor.
Centre .for Research of Air and Space Law, McGill

‘University, Montreal,' Canada, (1984), pp. 97-33, at

99.

The Outer Space Tteaty and the , Liability
Convention are not entirely applicable to commercial
launches by private parties. Hence, in 1984, the US

. Congress passed a“ law, the Commercial Space Launch

Act. However, the private parties wishing ¢to
provide launch services have run into several
stumbling blocks, one of the major ones being e
liability to which fhey (and their clients) would b
exposed. In 1987, Congress drafted the "Commercial
Space Launch Act Amendment" (House Resolution 3765).
One purpose of the amendment is to establish limits
on third party liability, and to require ‘the
commercial lkaunching party (the licensee) to obtain
insurance and demonstrate. that it is £inancially

able to compensate claimants. The licensee would

not be required to obtain insurance in excess of US

] r‘\) (footnote continued)
- “
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.$100 million. This proposed ceiling would apply to

non-economic damages (i.e., "emotional distress", a
common law concept). '‘Becayse tle stakes 1nvolved
are so large, it is unlikely that this bill will
become law in the near future. However, its mere
drafting is a recognition of "the fact that liability
issues relating to oyter space (and its
commercialization) must be Healt with and that their
solution will be differepnt when private, non-
governmental entities are in\olved.
!

63 World Treaties in Force. Peter Rohn, Ed.
ABC-Clio Publishers, .Santa Barbara, Qaliforﬁia

(1983).

b

64 Liability ¥onvention, Art. VI(i).

65 Ibid; Art. VIII, IX.
66 The Canadian-USSR dispute -over '"Cosmos 954"
took several years to resolve; the incident has been
commented upon by several authors. . See, Space
Activities, supra, note 62, p. 101.

°

67 See Chapter 2, supra, on LACAC, notes 21, 32.

68 Warsaw Convention, Article 22; Montreal
Additional Protocol to tthﬂarsaw System, Article 22
amendment. IATA Legal Dept., 1981. 5

69 Ibid., Article 29. -

70  Ibid., Article 28.  °

71 See supra, note 28, p. 101. . Apparently the
Canadians were unable to recover the full amount of
their claimed damages. ) \

72 Outer Space Treaty, Article VII. _ ~

73 Corroon and Black INSPACE, Washington, D.GC,
provided the author with -this information.

74 Liability Convention, Article V(1).

'75 . Ibid.; Art. IV(2). . ,
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76  Ibid; Art. 1(c)(i)(ii). Information supplied
by Corroon and Black INSPACE.

. 77 N.M. Matte, Space Policy and Programmes Today

and Tomorrow. Toronto, The Carswell Ggspany Limited
(1980)' p.4lo ‘

78 UNEP Register, supra, note 7.

79 Outer Space Treaty, Article III. o

’

80 See supra, notes 62, 66.

81 Convention on International CiVil Aviation,
(Chicago Convention) Articles 1, 2.

f . -

‘82 Warsaw System (Convention and Protocols), IATA,

1981} supra, note 68.

83 . Warsaw Conveption, Article 1(1),(2).

84 See N.M. Matte Aerospace Law: Telecom
munjcations Satellites. Butterworths Canada (1982)
pp. 10-12.

85 Liability’ Convention, Art. I.

86 Matte, supra, note 84, pp. 10-12. -See also
supra, note 74. ,

87 Puceiro, supra, note 27, pp. 102-107.

Y

%



CHAPTER SEVEN

o

THE INTERNATIONAL TELECOMMUNICATION UNION
AND PROJECT CONDOR

The Internationai Telecommunication Union (ITU
hereinafter) is wne of the oldest international

j agencies. It became the ITU in 1932 as a re5q1t of
fhe merger of the International:Telegraph Un%on and

the International Radiotelegraph Union, . which were-

]

established in the nineteenth century.'1 The ITU.is
the specialized agency of the United Nations

responsible for all aspects of telecommunications
s

regulation' (except for the content). It has gefined

telecommunication as

"Any transmission, emission or reception of

signs, signals, writing, images and sounds-

or intelligence of any nature by wire,

radio, ggtical or other  electromagnetic
"w

systems.

L

The purposes of the fTU are, inter alia,

"... to maintain international cooperation
for the improvement and rational use of
telecommunications of all kinds; . . . to
offer technical assistance to developing
countries; . . . to promote the development
andmost efficient use . . . and usefulness
of telecommunications services; . . . to

- harmonize the actions of nations in the
attainment of those ends."

T6 accomplish its mandate, the ITU allocates

# the radio frequency spectrum and registration of

L
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radio freqﬂency‘ assignments, to avoid harmful
interference between radio stations of different
countriesl, as Well as to .u:prove the use made ‘of
the radio frequency spectrum.? The %TU also makes
resolutions,‘ formulates recommendations and
;:pinions, and establishes regufations in regard to
telecommunication matters.5 \

The ITU consists of permanent organs and of

periodic conferences. Among the permanent organs

are the International Frequeng egistration Board

(IFRB)‘; the 1International Radio Consultative

" Committee (CCIR) and fhe International \Telegraph

and Telephone cOnsultative‘Committee (CCITT). Théy
issue technical recommendations and, ‘Qhere
appropriate, undertake technical—economic‘studiés.5

The IFRB effects the recordiﬁ%&gnd registra-
tion of frequency assignments, ég well as an
orderly recording .of the positions assigned by
countries to geostationary satellites.’

It adviées ITU members regarding the operation
of radio channels, with a, view to avoiding their
harmful interférence, and

"with a view to the equitable, . .

effective and economical use of the
geostationary satellite orbit, taking



into account the needs of Members requiring
assistance, the specific needs of developing
countries, as well as the special geogrgphic
situation of particular countries; .... \

~ Any satellite system _that- is contemplated -is
“"notified" ?o' the IFRB,9 which will then assist in
the coorldination of the radio freql:encie; and orbital
location thatt it will wutilize, to avoid harmful

interference with existing or other future planned

. systems.

In additibn to regulating- telecommunications -
ghrough its permanent oré’ans,“' the ITU holds
conferences wherein rg“guiati\ons, recommendations ‘and
the ITU Convention are adopted. The Plenipotentiary
Conferences are the "supreme organ" of the ITU;m
they determine policies for fulfilli'ngf the ITU's
_purposes and also revise the ITU Con;/ention when
necess.ary.ﬂ -

The administrative radio conferences are of two

kinds: the world (WARC) and regional ones (RARC),

wherein specific telecommunication matters will be

considered. The decisions, resolutions and
»
recommendations. of the WARCs and RARCs must be in
12

conformity ‘with the ITU's Convention.
‘;.
The vast majority of the ITU's {work ‘is of a

. , c
technical nature, whether the work is carried out by
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the Consultafive chﬁittees or the&'Administrative
conferences. In the past twenty-five years many of
the tasks of the ITU have incluéed the provis%én of
technical assistance to éeveloping countries with the
result that some administrations claim the: ITU has
been "politicized" because its newer members are
quite‘ﬁocal in this forum, stating thei} need Z- or
at least desire -- to more equitable access to the
means of telecommunications, particularly satellite
communications.13

In- considering‘ the issues broﬁght up at the
WARCs 'since 1971, the questio;hof the ge%ét:tionary
orbit location and use of radio frequencies must be
seen together. Satellites are useful only in so far
as the;radio frequencies’on which they operate.do no?
interfere with other frequencies. The assignment of
radio frequencies and of orbital slots are closely
interrelated’ and they "must be considered equally and
simultaneously for the purpose of technical criteria
as weli/as of regulatioﬁ of all space raﬁio communi-
cation services."14

only the Administrative 'Radio Conferences

concerned with fixed and/or ‘broadcast satell;te’

services will be discussed here.
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A) The First "Space WARCs" . .
The first World Aaministrative Radio Conferencgl ©
WARC) related to space communicatiohs was held in
Gl eva in 196315 -- just a few months after the first
transatl:antic television program was broadcast via
satellite, and after the UNGA Resolution 1721 spoke of
worldwide space communica;ions. In'1971, a WARCufor
Space Telecommunications‘was convened, followed by a
Plenipotentiary Conferéﬁce in Spéin, in 1§VQL;§pffg§ , ,
which the International Telecommunication Convention
(ITC) ~of i947 was revised and amended. A WARC on
~ Broadcast Satellites (WARC-BS) was held ir/ 1977,
followed by a general WARC'in 1979. The last two set
the stage' for two subsejuent conferences: the
“Regional Administrative’ Radio Conference on Broadcast
Ca Satellites ("RARC-BS" for Region 2),16-.held 3n7§§83.
As a result of the 1979 WARC, the first session g%
/.‘ "WARC-ORB" was convened in 1985.17 The major changes
| 5rought about Lpy these conferences will be discussed .

later.
e IS

’

It should be recalled that by the early 1970s, |

1

communications were being provided to the world via
/ ~© INTELSAT satellites,l8 and the USA had already begun

to advocate its domestic "open skies" policy;l? i.e.,
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utilizing satellites to provide dome&tic broadcasting

.services. ’Tﬁé United States also held the lead in

the developﬁent of satellites and their related

technology. .It was also 'the major shareholder in
\ Y {
INTELSAT, through its signatory, chSAT.ZO
Oonce the INTELSAT Agreements became. permanent or

final treaties in 1973 many of the developing
1

countries wanted to .ensure that they would continue

(if not beginf to benefit from the global communica-

tions nétwo;k and from the promises held by satellite
* H

communications. , Hence, at the Plenipotentiary
Conference held in i97q q§' Malaga-Torremolinos .
(Spain), the following; article was included in the
ITU's Convention: ;

Rational Use of Radio. Frequency °
Spectrum and of the Geostationary
! Satellite Orbit. :

1) Members shall endeavour to limit
the number of frequencies and the
spectrum space used to the minimum
essential to provide in a

’ - satisfactory manner the necessary
services. To that end they shall
- endeavor to apply the latest
. technical advances as soon as
E possible. ‘

2) In using frequency bands for space
radio services Members shall bear
in mind that radio frequencies and
the geostationary satellite orbit
are limited natural resources,
that they must be used efficiently
and economically so that countries




¢ ' ;707-' ) ‘\

q
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or groups of countries may have
equitable access to both in

< conformity with the provisions of

the, Radio Requlations accordihg to
their needs and the technical

. o ., facjlities at their disposal.
T {Emphasis added]." )

These provisions wl(e the result of resolutions
of t:.he. 1971 WARC, which stated that the GSO was
nlimited natural resource," that should be gsedﬁ 7mo
efficiently. | )

Furthermore, 1n 1971 it had been ’ resolved 'that

g:nlstra\tion [with the IFRB] should not provide any
ermanent priority; rather the registrants were to
ake all ‘"practicable .measures" tofhel'p other
countries exploit space systemns. Thus were sown the
seeds for "equitable ‘access" ~- in contrast t& "first
come~first served" (with“‘the presumption of permanent
right-s) -- to the geostationary satelli.te orbit "and
radio frequencies,?2 L

By 1973, in“addition to the existing INTELSAT
satellites, plans were beiﬂg made for domestic
satellite systems by India, Indonesia, and Canada.
Regional systehms also in consideration included the

educat\ional television by satellite for Latin

America.23 All these potential satgllite operators.

wanted to insure their. accessibility to the limited

natural resources of the GSO. ) ?
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By the 1970s, aside from technological .advances

Al

in communications ‘by satellite, many new countries

had become members of the ITU. _They joinéd vofces in

calling for more equltable access to ‘Ehe GSO, at the’ ‘

1 4

same time attemptlng to alter th\e "first cd{ne-first
served" “method of gllocating orbital slots and
frequency bands, a practice that had been queétioned

in 1971.24 ~

o

€

B) The 1977 Broadcast Satellite WARC
In 1977, a major change took place, when the

WARC-BS2> was called for the specific purpose of

planning for a broadc§st satellite service and for

.designating frequency assignments for this service

for all three ITU Regibns. The new' broadéast“

D

satellite service had beén defined at the 1971 WARC,

wvhen ity was also resolved that ‘this service be

.establiéhed as part of a comprehensive pla} 26

Orbital slots and frequency channels for Regioncg 1

o

. |
and 3 were adopted but Region 2 presented more

gifficulties. A final plan for this Region was

worked out at the Régipnai. Administrative Radio -

Conference of 1983, and incorporag;d into the 1985

WARC. 27

el
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P The 1977 WARC took the decision to preassign
&:bital positions for broadcasting sateilite
services’, but not for other geostationary services,
such as the fixed satellite services (FSS). This
decision signalled the beginning of the ITU's
fulfilling its mandate of coordinating the efficient
allocation of orbital positions, and of a more

equitable sharing (if not access to) the limited

- &

resources of the GSO. In -undertaking this

preassignment, the ITU stated - that "existing c_>r'

previously planped broadcasting satellite systems

will not be necessarily taken into account in the .

establishment” of a detailed plan for broadcasting

satellite service in the 11.7—12.2‘ GHz band ...."?8
The @reassignment -- even though gqualified and

limited to BSS -- was. a major step in the direction
toward more equitable sharing -of the outer space

resources. It was clearly & move away from ga

posteriori -assignments of 'freque\ncies and slots

which favor the industrialized countries, ‘ the’
initiators of communicationssby satellite.
The ITU's a priori process of assignment grants

every country future rights _to use 'specific

‘frequencies assdciated with specific orbital

positions, whereas the a. posteriori process grants
& A .
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nations with satellites already in orbit the right. to
require ‘that any subsequent sateliite system
coordinate “with them to avoid any harmful inter—
ference. This is viewed as én unfair practice by the
developing countries (LDCs) as it i; a more costly
way of establishing any satellite communications
system. The developed countries maintain that the a
priori _process is wasfeful of the orbit spectrum
resou;ces in that 'it reserves orbitalv slots for
countries that may never be -able to use them. They
naturally prgfér the g_;pgggg;ig:i, process, as it
ensures their continued use of the orbit spectrum on
a first-come, first-served basis. As the ITU
Convention regarding the first-come, first-served
principlethas not been totally repudiated, it remains,
t& be seen how the more receht mandate "to guarantee

in practice’ the equitable access to the orbit

spectrum will be implemented.2° .
T

'
¢

i 1) Broadcast Satellite Service in Region 2

The 1977 WARC plan was adoptéd‘for the BSS
services .in Regions 1 and 3 that same year, but its
adoption for Regién 2 =~ the Ameriéas --  was
postponed. However, it was |agreed to assign a

¢ -
segment of the GSO to that/ Region’s BSS., The
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postponement may have been due to the position
adopted by Eqﬁational States in the Bogota
30 claiming sq#gigian rights

f the CSO. The developed countries

Declarafion o)
over segmeﬁts
in Region 2 (the\USA in partigular) were also
opposed’}o'the ‘preassignment of’orbi ;l slots for
only one type of activity -- BSS, Th maintained
that preassignment pye luded thgm from \using them

loped activities.31

for other, not‘yet de

Thus, both the industrializeqﬂ and the LDCs
que;tioned in 1977 whether preassignment of orbital
positions ‘for one service would 1lead to the
efficient use of the 1limited GSO reséurces,
particularly in regard to the use of the frequency
bands by different serviciﬁ (FSS and qthers).

The dilemma was “solved” in 1979, when the 1977
proposal to segment the Srbitalxarc was replaced by
regd}ations to double the bandwidth available to
Region 2, and to allow both FSS and BSS, in the
whole geostationa'ry orbital arc ,in Region 2 to be

32

used by both types of satellites. Eventuaily the

Region 2 plan was worked out, accepted and

'incorporated into the. 1985 WARC Resolutions. This

brought all the broadcast satellite services for the
33

b S
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The RARC resoiutioxl% even though they are

appligsable to all three Regions, are limited in

. scope. They apply only to certain frequency bands

(11.7-12.75 GHz) utlllze/d by broadcasting satellite
services: 34 However, /for Regioniz, the BSS plan
applies only to 12.2-12.7 GHz frequencies. ¢The

othgr frequency bands are assigned ' to fixed and

- .
v R o

‘mobile satellite systems).35

The plap is not quite as rigid as it may st;em at
first.

In this respect, the r&ised Radio Regulations
give the plan some flexibility: }:

"In Region 2, in the 11.7-12.2 GHz,
transponders on space stations ih the
fixed satellite service may be used

additionally for transmissions in the
broadcasting satellite service,
provided that ([the transmissions do
not exceed certain technical criteriaj
... With respect to the space.
services, this band shall 'be used
¢ pr1nc1pallg for the fixed-satellite
service."3 [Emphasis added].

Another wvery pertinent modification to the

+ Radio Regulations sets forth certain limitations:

o

e use of the bands 1,7-—~
e fixed-satellite servic i .
and 11.7-12.7 b the roa -

12.2 GHz by the fixed-satellite

oY . service in Region 2 1is) subject to

previous agreements Dbetween the
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administrations concerned, and those wanting
services, operating or planned ... which may
be affected ... For the use of the band
12.2.-12,.7 GHz by the [BSS5] in Region 2, see
Article 15.37 [Emphasis added.]

Article 15 speaks of Coordination, Notification and
(D recording of Frequency Assignments, and states in

pertinent’ part:

>  "The provisions and associated Plans for the f*/
[BSS] in the frequency bands... 12.2-12.7
" (in Region 2)" ... shall apply to the
assignments and _use of frequencies. by )
stations of the [BSS)] in these bands and to - -
the stations of other services to wHich
‘these bands are allocated so far as their
relationshigato the [BSS] in these bands is |
concerned."

&

In essence the BSS preassignment pl’an for
Region 2 benefits those countries that already have‘
broadcasting satellite serwvices, and those that
utilize the allocated higher frequency bands;
namely,/ the develpped countries in, North America.
The BSS ‘services are best suited for television
broadcast:'}ng,' i.e., one way transmissions; they are
less vérsatile than fixed s’atelllite services, which

can provide bi- or multidirectional flow of signals
) +
39

3

. among earth stations.

C) FSS or BSS: Technical Considerations

Administrations currently utilizing the lower

(4-6 GHz) frequency bands, but contemplating the
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_ utilization of the higher bands (11/12-14 GHz) may
" face problems of coordination with the other
existing systems operating in the higher
frequencies.

If only FSS is contemplated in both the lower
(4-6 GHz) and higher (11.7-12.75 GHz) bands,  there
«gg:;o breach of the ITU Radio Regulations, since FSS
is authorized in those bands. While the ITU-RR do
) , - not(épthorizéﬁbroédcasting service in the 4-6 GHz,40
_ they ;io allow BSS and FSS in the Ku Band. Even
though FSS do not usually 5perate in the BS service,
the reverse is not true: broadcast ' satellites
% operate in the FSS as '"broadcast distribution"
(oéfensibly' to’ community reception centers)) with

both sefvices shar?ng-feeder links.41
Thus, if the ASETA'countries were to use the
4-6 GHz (C Band) to broadcast televi;ion, they could

claim to be using "broadcast distribution services,"

not broadcast satellite services [emphasis adaed];

- thus they would not violate the Radio Regulations.

&Y

* In order to use both the C and Ku Bands,

however, they would have to purchase separate
hardware: earth stations capable of transmitting

and receiving in the FSS (although these are already
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in place), and in the BSS, since two feeder systems
would be required. This might prove mbre expensive
than anticipated, and perhaps \r_unnecessary, since the
BSS to.date has not proved ver';u‘sx;,\:ccessful. /

As to the spacecraft itself, it could be a

"hybrid" satellite, with different transponders

utilizing the C and Ku Band frequencies. This

configuration would be~ in accordance with

Modification 836 incorporated into the revised l;a"diof

Regulations f&g Region 2.42 Here again, the ASETA

countfies would face an additional expense, since

) , they would have to have separate antennas or feeds

C for 'the different. frequency bahds. The added cost
could be justified, perhaps, by\ having 4-6 GHz
transmissions to rural areas (including the
"broadcast distribution" in this band); and using
the higher frequencies foE high density (prgban)
areas.?3 The additional costs and benefits would
have to be analyzed in depth pri\or to implementing a
"hybrid" system, since it will be considerably more

expensive than a satellite utilizing only the C

Band. The technology for the 4-6 GHz band operations
is cheaper, more reliable, and in most countries,
' ' already in place. (INTELSAT satellites providing

services to the Latin American countries operate on

x
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the lower frequency band, and these countries have
the requisite earth stations and feeder systens.)

" Thus, prior to designing, let alone launching a
"hybrid" satellite, it would be essential to know how
many trahsponders would be using the FSS service, and
in which frequency bands. If some transponders were
to be set aside ;or sub-regional broadcasting (which
is permissible under Mod. '839), their number, as well
as their coverage ("footprint") should be détermined
prior to launching the satellite.

On the other hand, if broadcasting is intended
only for natignal reception, perhaps spoﬁ beans would
e a better alternative. This way, unintended
broadcasts to:neighboring countries would be kept at
a minimum. In this regard, the ITU-Radio Regulations
caution that

"In devising characteristics of a

space station 1in the broadcasting

satellite service, all technical means
available shall be used to reduce to
the maximum extent practicable, the
radiation over the territory of other
countries unless an agreement has been

previously reached with such coun-
tries. .o

The radiation-or "footpfint" of a satellitq may
"be changed once the satellite is in orbit: ! both the

shape of the spot beam and.where;it falls can be

e
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moaified if the satellite has on-board switching
equipment. . | R "

- While changing the footprint is relatively '
simple, changing the frequencies once the satellite
is lalunched is more difficult and expensive. The
s;ﬁacecraft would have to be equipped with hardware
for two sets of frequencies, thus making it, heavier
as well as more expensive, and not an attractive
alternative:45 |

In addition to higher costs assotiated with
operating in the, higher freéuency' bands (11-12/14
GHz), or in having F\"hybrid" spacecraft, there are

other factors which make the use of the Ku Band less : |

.
-

attractive. Among these areﬂother technical factors
relating to the quality of the signal, which tends to
deteriorate under certain conditions, such as rain
(i.e., its "rain attenuation").' In this respect, the ..
ITU,ﬁ?s taken note K . ). P

"... of the fact that the, developing
countries, particularly those in
tropical areas, require adequate
knowledge of radio wave propagation in
their territories ..." [which they

» . themselves need to study), "... this
being the best means of enabling them
to acquire telecommunication tech-
niques and to plan their systems
effectively and in conformity with the
.special conditions in the tropical
areas...."
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The above are some technical aspeéts -= with

their concomitant economic and in the case of TV

broadcasting, political implications =-- which any
country or group of countries planning to 'launch'a
new ‘satellite system should keep in mind. The ‘ANCOM
countries can design their satellite so that it will
be in' accordance with the Revised Radio Regulafiog# H
they can use FSS transponders for broadcast d:i.stri;“iiﬂA
tion, for either individual or commt;nity reception,
do'mestically as well as in the subregion.47 (The
latter.: aséumes that the definition of a "subregion"
envisioned in the 1985 WARCT allotment plan encom~-
éasses a group\of countries like those of the Andean

Community.) 48

In regard to regional broadcasting of television
(fegardless of whether it is "broadcast distribution”

using the FSS 4-6 GHz, or the BSS 12.2-12.7 GHz), the
S

'~ ANCOM countries will encounter other probléms

'related to programming. These relate to the

origination of the transmission (which country or
countries); the avoidance of unnecessary spillover
(i.e., sbot ‘beam configuration), as well as issues

related to its reception without prior consent or

interference (technical or podlitical), and the

payment of copyright rbyaltiés. (The latter issues
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were addressed in a preceding chapter discussing the

international copyright conventions, ‘and will not be
« - * ’ .

analyzed again here). ,

o

If after careful consideration of the benefits

4

- and drawbacks of utilizing the Ku Band, and/or of

having a "hybrid" ’satellite, ASETA decidéé to utilize
the higher frequencies, they will have to modify or
amend the Advanced Publication made to the IFRB in
1985.49 At that time they notified thr:ee spacecraft,
all of which would operate in the 4-6 GHz fixed
satellite service. Hence, the coordination pro-
cedures undertaken by the IFR:B would have to take
into account the CONDOR system’s utilization of these
other frequencies, and its \compliance with, the BSS
plan for Region 2. The .IFRB will also have to .
. consider CONDOR'’Ss complia;mc_e with the allotment plan
for the fixed satellite services. (This was the
focus of WARC-ORB-85, and v:rill be diécussed infra.)
'How well the BSS pre-assignment plan is working
in the Americas is open to gquestion. Because ‘b\ti.he
costs associated with operating a satellite in the Ku
* Band are quite high, the allocation of the 12.2-12.7
GHz to Broadcasting satellite services may indeed be

a l}olldw victory for the countries in the soushern

°
»
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_part of Region 2. Other than USA satellites used for

domestic communications, the majority, if not all the
satellites in Region 2 utilize the lower frequencias.
In te case of the No_rth American sate‘lloites, tﬁe
pfe-assignment of certain frequency bands to the BSS
does not prevent them from utiljizing the bands ‘for
other services. As was noted edrlier, this is
allowed under the revised Radio Reéulations (Mod.
836) .50 Q | |

It should be recalled that one of\_ the purposés
;>f the 1977 vé;sRc—BS was to establish a plan whgreby
the efficient use of the radio frequency spectrum
would "be ensured, while also‘ making ‘access to .these
resources more equitable to all countries.

~Since 1973 the develéped countries have hotly
contested the need for any kind of planning, while
the developing countries have wanted to be asgured of
at leastc equitable access to the outer space
resources. One commentator noted (in a different
context) that when access to certain resources - is
limited to a “few [céuntries] there is no incentive
for their efficient ut:’.lizat:i.c:n.gfl ,

This situation was -- and is -- re}’lgcted in the

utilization of the, GSO and the related frequency

bands. Hence, by 1979, as a result of a series of
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AN

factors (the 1977 WARC-BS; the realization by many

countries that the GSO is a limited natural resource,

as the Eguatorialr coun;;ries pointed out; the

increased’ developing countries' membership win the~

ITU), the ITU's general WARC took on a different

*

s
/y‘j » ' LY

D)\. The 1979 World Administration Radio Conference-

The . WARC 1979 was convened for? the purpose of

"rearranging'" the Radio Regulations, and to revise

"the contents 1:.hereof.52 In addition to adopting the

revised Radio Regulations, WARC 1979 also passed
several important Resolutions.’ Resolution No. 2
concerned itself with the "Equitable Use, by all

countries, with equal rights, of the Geostationary

'QSatellité Orbit and of frequency bands for space

radio communications .services." It states, inter
alia, , ‘o~

.-+ considering

that all countries have equal rights in
the se of both, the radio frequencies
allocated to various space radio
communication services and the geostatlonary
satellite orbit for these services;

bo
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taking into account

a

that the radio frequency spectrum and
the geostatlonary satellité ‘orbit are limited
natural reésources and should be nmost
effectively and economically used;

having in. mind - .

that the use of the allocated frequency

~ bands and fixed positions in °- the
geostationary satellite orbit by individual
countries or groups of tountries can start at.
| " various dates depending on the requirements
and readiness of technical facilities of
. countries;
8 resolves .

:

1. that the registration with the IFRB of
frequency assignments for space  radio
communication services and their use should
not provide any permanent priority for any
. individual country or groups of countries and
& . should not <create an obstacle to the
-establishment of space ° systems "'by other
countries [emphasis added];

2.,  that, accordingly, a country or a group
of countries having registered with the IFRB
frequencies’, for their space radio
communication - services should. take all
. practicable measures to realize the
possibility of the use of new space systems
by other countries or groups of countries
desiring; . . .53 3
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o

Thus, . at least in principle, it was resolved
that use of the radio frequeﬁéy spectrum did not give
any country ‘perma'nent’ rights or priority to‘.::hose
services. This resolution waé a. vindication of
developing countries claims against thé indus-
trializgdd space‘ powers. The LDCs afgued that the GSO
was being saturated, and that assignmeﬁf of thelradio
frequencies resulted in their being quasiepe}maqent,
contrary to the provisions of the ITU Conventions.54

" The developed countries countered that "teqpo-
rary" occupation of the GSO did not conséitute its
"appropriation," as alleged. Oon the .contrary, ‘the
space éﬁwérs argued that Pre4$ssignment ‘of the
orﬁital slots (as decided during the 1977 WéfC-BS)‘
would conétitute an "appropriation" of tpgse
resources, unless the p;e-assignﬁént were merely to
reserve a‘séfe margin for a satellite currently in
use or planned for the near future.55 B

Since the pre-assignment of radio fregﬁgncies
had been agcepted --.at least for the ﬁroadcastu
- satellite service -- it was natural to want to extend
planning to the fixed satellite service as well. The
FSS and particularly the 4-6 GHz band, are -the most

; : \
widely used globally:. this .service is also more

« .

\
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"versatile"™ than the broadcast satellite service, as

voice, video and data can be transmitted from point

%

to point, or to several points.56

Hence, Resolution No. 3 of the WARC 1979 was
adopted. It states in pertinent part:

-

",.. considering

a) that the geostationary-satellite
. orbit and the radio frequehcy spectrum
are limited natural resources and are

utiliif%:Sy space services;
Q
b) hat there is a need for

equitable access to, and efficient and .
economical use of, these resources by
all countries as provided for in
Article 33 of the 1International
Telecommunication Convention (Malaga-
Torremolinoes, 1973) and Resolution 2;

Ny .
d) that there are growing require-
» ments all over the world for orbital
position and frequency assignments for .
the space services;

e) ., that in the use of the geo- oo
stationary-satellite orbit for space
services, attention should be given to

‘the relevant technical aspects
conterning. the. special geographical
situation of 'particular countries;

@
t

resolves
1. “that a world space administrative
radio conference shall be convened not -
later than 1984 to guarantee in
practice for all couhtries equitable
access  to the gedostationary-satellite
orbit and the freguency bands
allocated to space services; ....'

3
vy

Aesotuct r I8 A5 ey
7
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2. that this conference Shall be
held in two sessions; ....2%7

The World Spate Administrative Conference’s
first session was held in 1985, pursuent to the 1979
Resolution. In addition to  ‘'guarantee[ing] in
practice for all countries equitable agcesé to the
geostaﬂtionary setellite orbi‘;: and the frequenefr bands
allocated to sgape\ services," the 1985 WARC was to
l"establisl‘g the principles, ‘technical parameters and
’cﬁteria fgr the planning, including those for orbit
and frequency bands identified, taking into account
the relevan{l: technical aspects concerning the special
i situation o articular countries
....n58 [Emphasis added].

By 1979, the developing countries had become
much more numerous at the f’I'U, and certe.inly ‘more
conscious of the benefits of space communlcatlons.‘
- They no longer ‘:'anted a -guarantee in "pr:.nc:.ple"-
they sought to guarantee in practice thelr equitable
access to the GSO. ’

Similarly, the Equatorial: countries’ Declaration
of 19:76 had its effects: their "special geographic
situation" was to be taken\ﬁ in account. Although

L8]
these countries were less successful in having the

. Committee on the Peaceful Uses of Puter Space

N g
{

)
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_ recognike their claims, over the yearé they ray(;ed
enough support from other countries to have the ITU
at least refer to 'their "special geographic situa-~
tion." ‘

. Some members felt that the‘197g WARC resolution
applied only to the countries on the Equator, while
others believed that this reference included'polar
and desert regioné of the world as well because of
their gpecial geographic and climatic conditions.5?
N (The outcome of the 1979 resolutions will be
examined further on, in the discussion of tha’ 1985
WARC-ORB.) |

Affeé 1979, the international telecommunicat tons
.scene had changed considerably, what wiézé more
sgtellite systems in existence as well as “in the
planning. In addiiion, new technologies =-- optic
fiber cables, lasers', were looming as competition to
épace 'communicatiSns. The basic legally binding
document of the‘ITU - the"Conveﬁtion';- had to be
updated to reflect these changes, social, politicai,
and technological. Thhs, a Plenipotentiary Con-
ference was convened in 1982, to review the structure
"and function ofl tqf\ ITU, its power to influence

future telecommunication developments and opera~

tions.,60
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E) The 1982 Internatienal
c cation Conve on

The previous Plen}potentiary Conference had been
held in 1973 at which time Article 33 of the
Convention was adopted. It stated, inter alia, that
the radio frequencies and geostationary satellite
orbit were limited natural‘ resources, to which
countries were to have "equitable access to ‘both ...
in ponformity with the provisions of the Radio
Regulations according to _their needs ' and the

i facilities at their disposal."®l [Emphasis

addedl.

a

In 1982, due to increased awareness of develop-

ing countries to the need for international telecom- ,

'
I.nL
A}

munlcatlons (and domestlc ones) ‘for their development”

the second part of Artlcle 33 was amended to read°// °

"2) ... so0 that countries or groups ‘/
’ of countries may have egquitable
access to both [the radio

frequencies and the geostationary
. satellite orbit], taking into
] account the special needs of
. : . developing countries and the ’
© . . Special geographic situation of /

[ ' - articular countries." [Emphasis
: , _ added].®Z ’
! '

The principal differences between thes

is that in the 1973 version "equitable accegs" made

clear reference to the Radio Re ulatlo

technical facilities at the dlspoéal the less
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developed counfries (LDCs) . In the 1982 amendment,
the reference to the Radio Regulations has been
deletéd, as weIi as the reference to the "“technical
facilities at these countries’ disposal." 1Instead,

“equifable access" now must take into account the

special needs of the LDCs and the gpecjal geographic
situation of particular countries. [Emphasis added}.

o

This part of the 1979 WARC Resolution No. 3 has
thus become 1ega11§ bindiﬁg on the countries that
have ratified . .the 1982 Convention which entered into
force in Jaﬁuary 1984. :

At first glance %E seems that the Equatorial
count;:'ies ha;ve more influence or power at the I'I'IU
than at the U.N. Committee on the Peacegul Uses of
Outer Space. At least their demand for special
recognition due to ‘;heir geographic location has
become part of an international treaty, whereas the
COPUOS Resolutions are just that' -- resolutions with )
little force of law (with some exceptions) .83 |

Sevéral factors may acpount for this
difference: Voting at the ITU and at ‘COPUOS are
different. 'At the latter, decisions and resolutions
are ’adébtgd by consensus, thle at the ITU each
member country has one vot Secondly, COPUOS

consists of only 55 members, w. wthe ITU has over
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160 ,members. Thus, while the "special geographié
situation" of some couﬁtries may refer more épecifi-
cally to the Eguatorial countries, the ITU’s
interpretation of the phgasé is brqadgr. In fact, it
'is given such an\amp{e readinqnthat the claims of a
few Eduatorial countries palé comﬁareqzto states with ,,
territory in arctic regions {Scandinavia, the Soviet
Unié@, Canada, Alaska) or desertic areaSJ(NorthFrn
Afrieyf Central Asig). Hence the special geographic'
situation which entitles states to special donsidera-
tion may not necessaril;»apply only to the Equatorial
countries, and thus their influence at the ITU may be
less real than it may seepﬂﬁ , .

Thirdly, while at the United Neti%ns groups of .
countries tend to align themselves according to their
political proclivities {e.g., the Group of 77, eté.y,_
this type of grouping is 1less evident at the‘ITU.
There, the countries will put forth and adopt '
resolutions and recommendations Lased on éheir
technic#l interests, and less so on their political
bent., Theirotechnical needs are based on technologi-
cal factors; i.e., real factors.

These differences in cohesion or groﬁpings weré

gquite evident at.the 1985 WARC. Brazil, one of th:\\

origipal .supporters in principle of the Bogota
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a

¢

Declaration, but now the owner and operator'oflits

‘own domestic satellite system no ' longer seems to

endorse claims to either sovereignty or to preferen-

tial

rights ' for the Equatorial states. Indonesia, »

also the owner of its own satellite and thus a member

of the "space club" still supports these claims, at

least at COPUOS, but less so at the ITU.64

'Féurthly,

' countries which participate in the ITU

there are many more developing

than at

COPUOS. Further, the ITU’s mandate is clear =-- to

guarantee in practice for all countries equitable

access to the geostationary orbit and the frgquency

. bands allocated to space services.®> supporting the

claims to preferential rights over-parts of the GSO’

would produce inequities,

some
4

resources.

countries the equitable access

o]
3 mandated the 1985 WARC to

"... establish the principles,
technical parameters and criteria for
the ' planning, including those for
orbit and frequency assignments of the
space services ... taking into account
the relevant technical aspects
concerning the special geographic
situation of particular countries;
..."66  [Emphasis added.] ,

Clearly, it is the technical, not the

‘cotisideration that is to be taken into

1
- .

and would possibly deny

to these

In this respect, the 1979 Resolution No.

political

account.

e
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This is what the delega&s to WARC ORB /85 tried to

ac.compiish in developing the planning methods for the.

“fixed .satellite service. Given the ITU’s position as

a forum for primarily technical discussions, it is

not surprising that the Secretary General, on advice

. ) i
of the ITU’s Legal Department, informed COPUOS that -

the ITU was not the appropriate forum, nor was-it
legally competent to do more than take notice of the

claims of the Equatorial countries.®7 -

F) The 1985 WARC ORB
During the summer of 1985, the first session of
the "World Administrative Radio Conference on the Use
of the Geostationary Satellite Orbit and the Planning
of Space Services Utilizing It" (WARC-ORB) convened

in Geneva. It followed from Resolution No. 3 of the

a

1979 WARC which

"... invited +the Administrative
"+ Council to take the necessary steps to
convene a world space administrative
radio conference with the essential
objective to guarantee in practice,
for all countries, eguitable access to
the geostationary satellite orbit and
to the frequency bands allocated to
the space services utilizing it ..."

. WARC~ORB’s mission was to guarantee in practice
equitable access to the geostationary satellite orbit

and the allocated frequency bands; this objective was

]

.
1% P
. )

Om
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to be accomplished by es'tabliéhing planning prin-
ciples, technical parameters and criteria for
‘planningi.ﬁe However, whatever planning principles
and methods were to be devised would appiy only to
certain frequency bands utilized by or in the fixed
satellite service (FSS). The ‘planning method devised
during‘ WARC-ORB had to take into account the other
services (broadcast satellite and mobile “s’atellite)
that share tne same freguencies.

The Planning Committee adopted a dualy planning
method which it was hoped would assuage both
developed and developing countrles. The former were
(not convinced of the need for any. kind of planning,
since the status quo is to their benefit. The
developing countries, honever, have been increasingly
(cencerned by the saturation of the geostationary
satellite orbit, i.e., the growing number of
satellites "parked" in ‘the GSO, and utilizing the
same frequency bands. The WARC-ORB represented, in
some respects, th‘e culmination of the developing
c¢countries’ deteminetion to ‘participate more fully in
the benefits of spaee telecommunications, on an
equitable if not equal basis.

There are some similarities as well as differ-

14

ences between the results of WARC-ORB ‘85 and the
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1977 ﬂA&S\fdr~the Broadcaséing Satellité\Serviqes.
Both WARCs restrfgted themselves to planning the
utillzatlon of particular frequency bands. T&e 1977
WARC dealt with the planning of the BSS in the 11.7-
12,2 GHz for Regions 2 and 3; and to the 11.7-12. 5
GHz in Region 1. (The 1983 RARC concerned itself
with the planning of the 12.2-12.7 GHz for BSS, and

for the associated feeder .links in the 17.317.8 GHz

frequgnci band in Region 2.69 As was noted earlier,

the 11.7-12.2 GHz band may be used for FSS as well.in
Region 2).7

The 1985 WARC de?elqped a dual plénning method
which, like the RARC Region 2 plan, is limited to
natiogal systems. However, alghough planning is
limited to the 4/6 GHz, 11-12/14 GHz and. 20/30 GHz
bands used in the FSS, it is applicable worldw1de --
it is not limited to any one of the three ITU
Regions. ‘

In order to add some '"flexibility" to the FSS

allotment planning, it was decided in 1985 that

different planning methods for different regions,

" frequency bands or orbital arcs may be possible. \

Like the 1977 BSS plan, the 1985 planning method
would ensure the efficient and economical use of the
GSO and the allocated frequency bands as well as some

flexibility in their use.71
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Certain frequencies will be subject to "improved
procedures" which will be developed in the course of
multi-lateral planning meetings. As stated in the
planning principles, the planning method should
remain flexible to meet unforeseen future require-~

8 ’
ments and technological developments.—’2 (In 1977,
one objection raised to the BSS plan was that it was
too rigid to accommodate future technological
developments and other activities).’3

The WARC.ORB planning principles reiterated

... the universélly aécepted

principle that no administration or’

groups of administrations is entitled

to permanent priority in the use of

particular fregquencies and GSO

positions so as to foreclose their o

access to other administrations."74 ‘

This princible was first Jenunciated at the 1971 °
WARC, again at the 1973 Plenipotentiary Conference,
and finally considered a- "universally accepted
principle."” In other words, the old "first-come,
first-served," a__posteriori allocation procedures

)

would have to cede to a priori planning. Considering -

.that in the intervening years (1971-1985) few of the

developing countries have actually become "space
powers," they have demonstrated their- - power of
persuasion; or at least the ability to have some of

their concerns met.
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The WARC-ORB ‘85 principles also incorporate

another on-going conce¥n of the LDCs which is' now
codified in the 1982 ITU Convention:
should take into account the relevant
techﬁical aspects of the special geographic situation
of particular countries.

< How the dual planning method’> (allotments and
"improved procedures," depending on the frequency
bands) will actually operate is open to question.
This is supposed to be worked out during the Second

! 4,

Session of WARC-ORB, in 1988, based or the results of

the "intersessional" activities of the ITU and member

administrations.
There are several constraints t¢ the dual
planning method. For one,; the budget allocated to

intersessional activities is very limited.76

Secondly, the frequency bands that come under the

allotment plan are yet untried and unused "expansion

WA,
"

bands," 'which were allocated to the FSS‘durind the
1979 WARC. Furthermore, each adminigﬁration has béen
q}lotted 800 MHz in the expansion bgﬁds: 30 MHz in
4-6‘GHz band, and 500 MHz in the 11/12-14 GHz

band.’7

(The'other frequency ‘bands are subject to

the yet-to-be-determined "improved procedures.")

the planning

¥
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Thosa~ aliotment plan is Alimited to ‘national
systems providing domestic services, but adjac;ent
adninistrations may combipe part or all of their
allotmgnt to provide regional service;.78 *Thus,
while éoo MHz per,administration may not seem like

]

much (despite some industrialized countries claiming

\jthey would be wasted on most developing countries),

ar

it is still sufficient frequencj} spectrum to meet the

demands of most countrj:es. One difficulty exists,

however: . the expansion bands have not been Litilized

before, and the cost of doing so is unknewn. Thus;

the developing countries may wel end up with

sufficient frequencies which they will be unable to::
use because of the expense in doing Ao. ,

Thus, like with the BSS allocation of fre-
quencies. in the 11/12 GHz, the Ilallotment of fre-
quencies in the expansion bands ng“)‘? _e;d up being a
hollow and ex;:ensive victory for most of the .
developing gountries.

In addition to allotting select radio frequen-
c%e; in the FSS expansion bands, the allotment plan-
ning method devised during the First Session of WARC-ORB'
"... shall pe¥rmit each administration
to satisfy requirements for national
\ services from at least one orbital

posit%gn, within a predetermined arc
n




=

[

The size and bosition of the "pregetérmined arc"
was to be studieCd‘ during the intersession.80 The
resulté of the stﬁd;es‘and recommendations Qill not
be known until 1988, and thus cannot be analyzed
here. Howeyer, allotting to each administration a
position on the o;ﬁiﬁal arc does have imp;ications in
.regard ' to the Equatorial countries’ claims of
.PpreferEhtial rights".ovef the Gsé segmenté super-
jacent to their territories. Secondly, the “prior
authorization" which these countries have included i;
their Draft Principles Governing the GSO will
?ertainly have to be reconsidered.81

It is entirely possible that the ITU will allot

one or more administrations an orbital position in

Ve

the' segment of the GSO to which the Equatorial
courtries claim "preferential rights." The "grantee"

administration;“may not necessarily be .one of the
@y
cﬂ,‘.f-

- "equatorials." For example, the ITU may decide that

Canada,”the USA,t;r one of the Caribbean countries
should bé,allotted an orbital position in the segment
of a Latin American "Equatorial State." From a
technical viewpoiﬁt, this‘ might be the orbital
position which will make the most” efficient and

economic use. of the GSO.

4

Will the “subjacent «

e ?
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"Equatorﬁaﬁ State” then regquire the "grant':ee"l

administration to seek authorization prior to placing
a satellite in "its" allotted orbital areg?

The Equatorial State could deny the "grantee"

administration that right. Obviously, where two such

conflicting determg;‘ppations would be made, the ITU’s

-
deci51on would take precedepce over *that of the
Equatorial state. If the Equatorlal state granted

its authorization, the need to have it would be

- superfluous, since the grantee -administration would

be following the ITU’s mandate anyway. In either
case, the "prior authorization" requirement qn the
part of the "Equatorials" would be meaningless.

Furthermore, such "prior authorization" would

L~
~

-'be an infringement on the ITU’s jurisdiction. The

ITU’s decision would be based on technical considera~

tions only -- and in accordance with its mandate:
"to maintain and extend international
‘cooperation between all [ITU members]
for the improvement and rational use

of telecommunications of all kinds...."82

The Equatorial state’s decision, on-the other .

hand, would be based on political grounds, with few,
if any technical facts to support it.

In any event, ITU’s predetermination of orbital

positions (once these are decided upon)r will take
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precedence over any other claim of right to pre- ’

authonize the use of these orbital arcs. Otherwise,

the )a’/rhole planning method of the ITU would be an

exercise in futility, as well as a contradict:l,on of
/

th7 WARC mandate to “"guarantee in practice, for all

cohntrles, equ:.table access to the [GSO0]. n83

. Furthermore, the "Equatorial" segments of the .
GSO may not be the optimal‘ location for a satellite °

.'of. the+ subj acent .Equatgrial 'state, because of‘ktlr;e

nature of satellite transmissions. Thus,( allotting
the -"Equatorials" a slot in the orbital arc above
their territoriés would. not be making the most

efficient and economic use of <the space service

<

resources. | }L

¢

It isLnot‘surprisin‘g, therefore, that at one of

its Plenary Ses‘s:ions the WARC decided it was beyond

its Jjurisdiction and agenda to deal with ",.. some

spec1f1c prlnclples whlch were propcsed oo i.n~ fegard .

to the planning of space services." These were the
j'... d“emands made by Equatorial countries to have
sovereignty/jurisdiction over the ... segments of the
[GSO] supergacent to their territories. oo (

"'I‘he Conference declared itself not competent to

deal with the subject ‘of those principles."84

o

£
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‘; Dealigg with, let along adopting the°%quatoria1
e states’/ principles would be opening the ITU door to
g : the political demands of other countries. Although

politiqg,’and a -country’s self-interest do enter into
' the technical discussions of this pr;ahization the
fact remains that the ITU is not a political arena.
It is primarily a technical l:;ody that is there to
ensure that the telecommunicgtions, reguirementgb of

. . } P P ¥ : .
- “all countries, and not those of just a few, are met.
”

.

\. CONCLUSION

’ Over the last sixteey &ears, the ITU~ﬁembers§‘
especially those from‘ déveleing ’counfriég, have
brought about substantial ch%nges in this organiza*a
¢ A .

tion’s objectives and ways of achieving the "[im-

\ .
o proved]& and more rational use .of telecommunica-

o

* . tions.w85
> o . ' Of particular importance is the evolution from a
" ® _"first-come, first-served" apéroach to %he use of

space services, to thé addption of "a priori" ways‘of
allocatiné the res;urces -- by planning. . ) )

The 1977 WARC for Broadcast Satellite Service

. resulted in the planning for the use of the 11.75-

12.75 GHz frequencies. Even though the Bsé plan for

Region 2 wés delayed for a few years, it was finally

2 S \
r @ .
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» ,
incq;porated, into the 1985 WARC. Thus, there is now
-a worldwide plan, at le‘ast for - the broadcast
satellite service, with special provisions for Region
2. These .include use of some bands for Ii’SS, and the )
'éthers for BQS, but only for national and sub- !
regional syﬁtems\, .as’nd subjeét to previousb agreemént

+ betweeno the administrations which operate or plan to

[}

2 " operate in these bands.86, In reality these provi-
“siori’s affect only the; North American coixn‘l:.ries which
utilize the Ku‘ Band since the Latin American

' countries operate only ir; the C Band (4-6 GHz).

. ' _ ASETA has ,considg ed utilizing ﬁhp Ku Bénci, };>ut
'so far has not take:% decision on this. (Several

factprs which it needs to considef prior to its

decisi::n have been outlimned earlier in this 'chapter).
The second majer plafinihg achievement of the i&'U
- . is the "@ual planning approach" adoptéd by the First”
Session "of WARC ORB in 1985. Under this method, 800
. )M}Iz and a predetermined orbital position will be
allotted to each administration; other frequencies
will be subjec't to "improved progedures."m Since
the plan will be elaborated upon during the Second of
. .,  WARC-ORB (scheduled for 1988), it is impossible to

: _ ' assess its viability at this time.

. e
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These plans are fthﬁ§ outcome of resolutions
adopted during se&éral administrative conferences,
and incorporated into the ITU’s Convention.. While
the ITU’s radio regulation (and many of the WARC
resolutions) are merely\recommendgtions without any
legally binding force, they are observea, }n the
self-interest of each édministration to avoid harmful

-

interference in its communications. The ITU
: ” e
¢ ¢ [} 1] 1]

Convention, however, .'is an international treaty,

’/1ega11y binding on its signatories. o

To date, the 1982 Convention has been ratified

[ %

by. Colombia, Peru and Venezuela.- Ecuador signed it

in 1982, but it is unknown whether it has ratified
it. Bolivia .did not, sign :&e 1982 Convention
.51though it ratified the| 1973 Convention in 1978.
It would Eé helpfu‘; therefore, to ensure that
the ASETA members ratify the 1982 Convention: A
common legal position will add credibility and weight
to' ASBETA’3 dealing Qith thé‘IFRB and the Consﬁltative
Committees. While the technical aspects of the
speaial -geogfaphic situation" of these countries
must be taken into account, their geographic position
-. does not necessarily grant any of them prefeérential

4 rights, This would not be "equitable," and would be’

contrary to the ITU’s Convention.

v

8-

st
",
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{ Prior to launching its satellites, AGSE'i"A should
carefolly ~anailyze_ the technical Yecommendations and
parameters set fortl'; by the ITU. A cost-benefit
anqusxs ‘of the dlfferent serv:Lces and associated
frequency banGs could ~help thlS organization decidle .
whether to opergte in the 4-6 GHz or in the 11/12-14
GHz~ band. '

Technical considerations of a satellite system

* at . - '
must be taken into'account. However, the commercial- .

ization of the system is also an important factor;

-

i.e., the economic viability of a dedicated satellite

* system should also be studied.
In this respect, the experience of INTELSAT--

~and of its individual members =-- in the commercial

provision of satellite telecommunigations in a
changing . environment 1is worth considering. The
- , 4

following section attempts to give an overview of

INTELSAT, its new services and how these may benefit

14

]




1

12 ' 1bid., Article 7(1), (2).

~

1 G. Codding and A. Rutkowski, Theé 1In ernational
Telecommunication Union ‘in a Changing Wor d. Artech

‘House, Dedham, MA (1982).. ”

b

2 International Telecommunication Union, Radio -

' Regulations, Revised 1985. Geneva, 1985. ﬁrticlea,

‘Section 1.2. [Cited as ITURR héreinafter]
w - ‘

-3 Internétional °'l‘elecommunication ’ onvention

(Nairobi, 1982), Chapter 1, Article 4(a), -(b), (c).

[Cited as ITU Convention hereinafter].: . .

4  1Ibid., Article 4.2(a), (b). A

5  Ibid., Article 4.2(g). ' =

¢  1bid., Article '11(1"); (2). - /7( L

7 fbid., Article 10(a). - - | " / '\'.,,.,(

8 .Ibid., Article 10(4)(a), (b), (e)s 1

9  ITU-RR, Article 12, No. 1. -

10 ITU jcf:nvention, ‘Article 5(1). - ’ .

11~ Ibid,, Article 6. » .
D . -

4
A

13 Jean-Luc Renaud,. The ITU and Development
Assistance. Telecommunicatiohs ' Pollcy June 1987,
PP.179-192. See, in respect to growing mands of the
LDCs, 0. de St. lLager, The Third «World and Space Law,
81 IIsL. 37, pp. 5761 (1981); Ruben Naslund, ITU

Conferenge in Nairobi: Confrontation or Mutual
Understaimding? Telecommunications Policy, June 1983,
pp. 100-110. ’ - . .
14 N.M. Matte, Aerospace Law: Telecommunications
~Satellites, Butterworth & Co. (Canada), Ltd., 1982,
quoting S.K. Sarkar, p. 103. » - o

5 Officially known as the Extraordinéry Administra-
tive Radio Conference for Space, Geneva 1963. See
R.Jakhu, The Evolution of the ITU' s Regulatory Reglme
Governing Space Radiocommunications 'Services and the

{ . @




1]

,

™

i

L =7.885-- oo :
o . ﬂ‘(

Geoétatioﬁéry Satellite Orbit,  Annals of Air and

Space Law, Vol. VIII, 1983, pp. 381- 407 at - ‘P 398. -
~ -

"INTELSAT:

22 'M..."Rothblatt,

%6 he ITU bas divided the world into three Regions:
Region 1 includes Europe, the USSR and Africa; Region
2 encompasses the Americas; Reglon ‘3 includes Asia
and Oceania. - v

17  WARC-ORB ’85 is offlclally the "First Session of
the World Administrative Radio Conference on the Use
of the Geostationary Satellite Orbit and the Planning
of Space ‘Services Utilizing It."  The Second Session
of WARC~ORB is scheduled:for 1988.. : .
18, The "Interim" Agreements’ under which INTELSAT
operated between, 1964 to 1973 became permanent in
1973. (See.Introduction, supra, footnote 4.)

19  pomestic Satellite Policy, 35 F.C.C.2d 844
(1972) . , ,

20  COMSAT continues to be the major shareholder in
' in the early 1960s i{ held nearly- 50% of
the shares, while in 1986 it held 25%. See INTELSAT

Report, 1986 i967, p. 42.

21 ITU Convgntlon, Malaga-Torremollnos (1973), Art.
33.
!

: ITU Regqulation of Satellite
Communicatien, .18 Stan. J. %pt'y. L., pp. 1-25 (Spr.
1982), at p. 8. - ,

23 See,

Introduction, supra, footnote 11, and
chapter 3 >

~ 0

24 Rothblatt, supra, note 22, p. 8. o .-

25 The World Administrative Radio Conferencexfofwfﬁe
Broadcast Satellite Service, officially.
26.  Rothblatt, supra, note 22, p. 9. Also gee
Jakhu, supra, note 15, p. 404.

“27  W¥ARC-ORB-85, Final Acts. Geneva, 1985, Appendix

o

30.

28 A, Gotlieb, The International Legal Regime of
Outer Space and Transborder Data Flowi/ Collected

4

’
* -
\ .

*

v

>

e

-
T -




-7.46~ T . .

1

' Course of The Hague Acad. of Int’l. Law, Part I, p.
¥ 234 '(1981),-at 244. L _

.0 - I
29 Ipid., pp. 243-244; see Rothblatt, supra, note
ZQ, pp. 13-170 . ' )

B0  gee preceding chapters on the U.N. COPUOS, and
also chapter°3 regarding the Bogota Declaration.

3

" 32 1pid., p. 13. N
. . > . o

- 33 WARC-ORB-BS Final Apts App. 20.

]

34 ‘Ibid., Artlcle 8. ~_~ R ,' o .

o

L 35 Ibido ] ArtiC].e 80 ]

A ' ' 36 71pid., Article 8, Modificaticdn 839. !
P _
- {
- f// - ‘ 37 Ibido ] MOd. 839- ’» N
- " .. . & 38 1pid., Article 15. o

- //K 39 Rothblatt,"éu ra, note 22, p. 9 at footnote 39.
. »

S . 40_I7TU-RR, chapter 3, Article 8.

— December 1987. . -
42 yarc-ORB-85, Final Acts, Appendix 30.

43, Information provided by J..Dicks, INTELSAT, Dec.
1987. .

~—--- 44 17U-RR, Article 30, Section II, No. 3. )

45 7. Dicks, Dec. 1987.

46  warRC 1979, Resolution 5-1(63; included in the
i ITU-RR 1982, revised 1985. )

47 ITU-RR, Appenqix 30-110, Annex 6, %yction 8.

.48 WARC-ORB-85, Addendum to Report to the Second
., Session of the Conference, Geneva, 1985, Planning

.0 *
[ r s
3
. . ) _ .
'
.

31 Rothblatt, supra, note{z2, p. 11 at footnote 52.

Principle 3.3.4.1. talks of "adjacent territories"

— .

' 3
//////////;1 Information’ prov1ded by J. Dicks, IN?ELSAT,




BN T
I ~
-7047— . |
- ' ~ s ’
o , ‘
which should be allowed "to combine, all or part of
B their allotments with the view to “ensure a sub-
| regional service."
[ ) ’ 49 ASETA’s Advanced Publication was submitted to the \
N IFRB in July 1985 (No. AR11/A/208, 209, 210, annexed .
to IFRB Circular Nol ;1679), July 9, 1985. .
50 WARC-ORB-85, Final Acts, App. 30. ’
T - "
51 d’Arge, R. and Kneese, A. State Liability for
International Environmental Degradation: *An Economic
- Perspective. Natural 'Resources Journal, Vol. 20,
. July 1988, pp. 427-450. :
52 .warc-79, Final Acts. i
23 1Ibid., Res. No. 2.
‘ 54 gee Gotlieb, gupra, note 28. o
T T ) .
. 55 1Ibid., pp. 241-243. . ‘ ®
- . P/”’__T’_ . - ~
56 see ITU-RR. ST
. 0 57  waRC-79, Resolution No. 3, "Relating to the Use ..
of the [GSO] and to the Planning of Space Services
Utilizing It." .

58 WARC-79, Final Acts. 5 . -

59 U.N. Doc. Supplement~No.- 20 (A/35/20), para. 43 ——

(1980) .

60 G, codding: The ITU Plenipotentiary Conference.
("An IIC Briefing Paper"), International Institute of
Communications, London, 1982.

61 ITU .Convention, Malaga-Torremolinos, 1973, Art. - \\\
33.

. 62 I1TU convention, Nairobi,.1982, Art. 33(2)2l

63 The exceptions are those resolutions which have
been incorporated into treaties: e.g., Res. 1962
(XVIII) and Res. 1884 (XVIII), included in the Outerz. °
Space Treaty of 1967.

o



- e o o
\ (7]
.

5 .
% )
ﬂ‘._:_ M 7_.-!' o 2 -7 048- N ,\’R"n‘,

4 -
Rl SIS,

( . 64 gee Draft Principles Governing the GSO, pr gexited
' by Indonesia, Colombia, Ecuador and Kenya.| U.N.
COPUOS A/AC 105/385,- 16 April 1987; and see Hiscus-
sion in chapter 6, supra. A "space club" memper, by

this author’s definition, is acountry which#Bas its
‘\Wa among the developing -
’ countries Brazil, India, Indonesia and Mexico are

v

- such members. ) .

“

: . 65 WARC-79, Resolution No. 3.

= . 66  Tpid., Resolution No. 3.2. Complete text of
this resolution in .N.M. Matte, Aerospace Law:
. Telecommunications Satellites. Butterworth (Canada),

‘ 1982, pp. 345-346. )

67 U.N. COPUOS Report, A/AC.105/360 (1987), p. 54.
- See chapter_,6, supra, pp. 6.10 and following.

~

™~

68 Resolution No. 895 adopted by the ITU Administra— -
___tive Council in 1983, as quoted in "Equity in Orbit:
The 1985 ITU Space WARC" -- A Background Paper,
- International Institute of Communications, London,
England, June 1985.

AN
69  WARC-ORB-85, Final Acts, Article 1.
" 70 Ipbid., Modification 839 to Article 8. ‘
a T - WARC-ORB-85, Addendum to Report to' the Second
Session, Document No. 324 (Rev. 1-E), chapter 3.
[Cited as WARC-ORB-85 Addendum hereinafter].
72  Ipid., chapter 3 ("Planning"). .
73 Gotlieb, supra, note 28, p. 244.
74 WARC-ORB-85, Addendum, supra, note 71, para.
3.3.1-3.3.4.1. ’ . .
—_— ) . ¥ //
75 1ITU convention, Article 33, incorporated into the
planning method. See WARC-ORB-85 Addendum, supra,
note 71, chapter 3. ) CoL
- 76 WARC-ORB-85, Documents 346-E and 360-E; the ITU :
was allocated SF 900,000 or about U.S. $340,000
(1985 exchange rate) for its' intersessional ac~ — ~TTTUr—
' tivities. ’
~% )
-\__l;



. .

w
.

/ ) -

77 WARC-ORB-85, Addendum, supra, note 71, para.
3.3.1(a), (b), specify which bands are subject to the
allotment plan, and which will "be subject to the
improved procedures. ,

78  1bid., para. 3.3.4.1. - (
79 1Ibid., para. 3.3.1(a).

80 Ibid., ‘para.” 3.3.4.5. s

a

81 gSee chapter 6, supra, note 46 .and accompanying
text &, . :
RS

"

82 ITU convention, Articl® 4'(1)(a).
83 WARC 1979, Res. No. 3, ‘ @

84 Letter from ITU Secrgtary.General Butler to the
U.N. Secretary General, . 54, U.N, A/AC.105/385
(1987) . . '

85 ITU convention, Article 4.

L3

86 WARC-ORB-85, Final Acts, Appendix 30, Mod. 839 to
Art. 8. <
"y

87 WARC-ORB-85 Addendum, supra, note 71, chapter 3.

o

- -~




<

Py

CHAPTER EIGHT

INTELSAT AND PROJECT CONDOR

~

a
0

¢ The International Telecommunications Sateﬁ.lii:e
Organization ( iNTELSATj) has l;een providing’

.. international satellite gommunications to the world
since 1964. This organ~izat'ion was establishgd as a

. result of the Communications Satellite Act of 1562,

3 .
which c¢alled for the prompt availability of

telecommunications éervices to provide global
coverage, while giving care and attention to making
efficient and economic use of- the electromagnetic
fr!equency sptectrum.1 ‘ .

In 1963, an Interim Agr‘eement.wasudfafted for

the operation of a 'global commercial communications

satellite system.' In 1973, the final INTELSAT

. ratification- by a number of countries, including
' LColombia, Ecuador,_—Peru and Venezuela._3 In 1987,

INTELSAT membérship ir'icluded,‘114 éountfies, and ovsef
160 users of the system.,‘1 ) .
. The primary ' objective ~of INTELSAT is to-

* o . [

, “wFrer . Yprovid[e] _on a commercial basis, ... the space

s {

A s

Agreements entered into force,2 following their .

o3

B
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segment required for public international telécom-

munications services-of high quality and reliability

to be available on a non-discriminatory basis to all
areas of the world."S

INTELSAT has met its objective with success: it‘s
memb‘er‘shipl has increased yearly, it has begun 'éo
offer new services to its members in order -to keep
abreast of the demand for new services, as well as to
meet a ,changing global business and telecommunica-
tions environment. Already in the 1970s it began
leasing transponders for domestic services, and in
the 1980s INTELSAT began marketing international
business services (IBS) 'as well as its INTELNET and
VISTA services, 'the llatterm to areas ,with "thiqn

routes," /i'.h( fewer users than the more heavily

. trafficked North Atlantic routes.® P

INTELSAT's recent evolﬁ*i:: has been criticized

< . ,
by some countries (both developed and 1léss de-

veloped), as ' not being tfuly responsive to its

members' needs, as(leading to the subsidization of

-

.some services at the _éxpense of others, or else as an

opportunistic respénse to pqtential compet:ition.7
The United States, which through its signatory
COMSAT owns over 25% of INTELSAT's shares, ' has bgen

one of the strongest critics of the organization it

)

-
AN
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was soO instrumental in estak;iishing. These criti-

cisms led to INTELSAT"saoffering new services, as

3

| well as to the establishment -- at least on paper--

B // !
- of systems separate to INTELSAT, authorized by

President Reagan in 1984.8 .

A) INTELSAT—~AUTHORIZED SEPARATE SYSTEMS

. Prior to the USA's authorization of separate

systems in 1984, INTELSAT had coordinated with
e 0@

- different administrations for the establlshment of

other satellite systems. Several of these were: to
be utilized for national or domestlc telecompunica-

&

tions (the Indonesian "Palapa," the Indlan SITE and
@SZ{T s~erv1-ces, ’ mo:;e\ recently the Mexican - and
oBraziliar{&dsatellites; both launched in 1985). ‘5ne
distinguishing feature of these satellite systems is
~that they are used for domestic te_lec’o‘mmunications;

they are ‘owned and controlled by their respective

governments. Palapa, however, leases transponders to

some ne\ighboring countries for their domestic needs., .

Hence,—they are . not. causing "economic harm" to

INTELSAT, as they are not providing competing .

services. Since these systems also operate in areas

i
L] ~ <

- with relatively low traffic, in this respect they are

no economic challenge to INTELSAT.? . : v

°
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satellite systéms which so far have not caused any
signif_j\.cant ecgnémic harm to 'this‘ . international
organization in whic;h they still iaarticipate. Thus
EUTELSAT and ARABSA:I'/ both began to operate on a
permanent basis in 198S5. B

. These two regional systems are similar in that

they both have 'twenty or.:3 more mexﬁb‘er countries, and
e proviﬁe \telec;'cmmu;':ications services within their
respective’ geographic regions: .Europe, in the case
of EUTELSAT, and the. Arab i.eaigue countries in
. ,"ARABSAT's case. . The international (extra-regional)
telecomm‘micatio‘ns of these systems are still
provided by INTELSAT. ‘ ’ ’ |

Sifnilarly, the satellite proposed by the five

. . coﬁr)tries of the Arid'ean region would provide domestic

v ~ -
\ |
0 : y
. ' ’
, |

*and regional t\elecommhnicationg. Like with the:other
two régional systems,n the extra-regional cominunica-
tigns would go through INTELSAT.

While EUTELSAT. and ARABSAT each have twenty or

b

more participants, the Andean satellite projéct is
limited to five countries. « Hence, their inves‘tme'ni‘.

_share (and economic viability of ‘the system) would or'

L

L #ill be quite different, since so few &ountries would

A

; ' be investing in it. The CONDOR satellite:. would also

&

)

4

~Similarly, INTELSAT has coordinated . regional:
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have té be technically and economically caqordinated

% *

"with INTELSAT in accord;ance “wi‘!.:h Article XIV(d) of .
the INTELSAT Agreement. . ,

All these sate;l.{.ite systems have several fa_ctoré,
in common, whether they are national or regiohal:
presently they all hav; exce_;.‘s transpondermjpapacity
available. *They havea all required large i‘nvoestélgl‘ents
on t&xe part of theAi’r respective governments, who own i
and control them, and whether these investments have
been amortized or recui:erated is debatable.

. Of course, as the regioﬁa; systems (EUTELSAT and

ARABSAT) have been operating for just two years, they ' _, '

_may not see any return on their investment for

another few years.

similarly, the purely "national- sirétems" have
yet to show a profit, alth‘ough the Palapa sy§te1p
" probably shows fewer losses Epan the Indi;n, Mexican
or Brazilian satellites. This may be due to the fact
that the Indonesians lease their surplus ‘capacity to
other c¢ountries, whereas the Mexican and Brazilian

.
satellites, intended for only  domestic "or national
n;eds, do not have lessees for their surplus
. transponders. ] ) TN ’
The Ande.an countries =-- Bolivia, Colombia, - |

Ecuador, Peru and Venezuela =-- should keep these
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factoré in mind, particularly in ;:he design of their
satellite, as they will or may end up having surplus
‘‘transponder capacity and no clients for it. ASETA
should also 'etake. into ;lccount the return on its

v
'investment and how many years of service will  be

required before it shows any profit, - however mangiffl‘all \é’u‘

Thus, even though these satellite systems
operate separately from but with -the approval of
INTELSAT, ’the‘) countries still utilize the inter-
national space segment. for their international
telecommunications.

with the exe;eption of the -CoﬁbOR system kwhich
ﬂis still under study)}\the‘ regional and nationai

satellite systems have bgen coordinated with the

INTELSAT global network %o avoid technical inter-

ference and significant economic harm. The coordina-

tion has been accomplished pursuant to Article XIV(d)
of the INTELSAT Agreement, .which states in bertinent
part:

(d) To the extent that any Party or
Signatory or person within the
jurisdiction of a Party intends
individually or jointly to establilsh,
acquire or utilize space sedgment
facilities separate from the INTELSAT
space segment facilities to med&t its
international public telecommunica-
tions services requirements, such
Party or Signatory; prior to the

establishment, acquisition or ‘
4 L ’ '

\

- -

] ? )

¢ /_\ o . S

¥

£l
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utilization of such facilities, shall

furnish all relevant information to

and shall consult with the Assembly of
Parties, through the Board of ‘
Governors, to ensure technical
compatibility of .such facilities and
their operation with the use of the
radio frequency spectrum and orbital
space by the existing or planned
INTELSAT space segment and to avoid
significant economic harm .to the
global system of INTELSAT. Upon such
consultation, the Assembly of Parties,
taking into account the advice of the
Board of Governors, shall express, in
the form of recommendations, its
findings regarding the considerations
set out in this paragraph, and further
regarding the assurance that the
provision or utilization of such
facilities shall not prejudice - the
establishment of direct telecommunica~-
tion links through the INTELSAT space -
segment among all the participarits.

. The separate systems that the United States has
autl:horized, as being in thé "national :interest"ll may
be di,stir;guished from those authorized so. férii by
INTELSAT '—- EUTELSAT,‘ ARABSAT; and Palapa ‘-~ in
several respects. In the first instance, they would
provide services which would be inﬂdirect competitic;n
with INTELSAT, particularly in the North Atlantic
routes. Secondly, tﬁey are privately owned, and
would opérat:‘e for profit only. Whgther they would
provide any kind of public services is dubiqQus.

LTﬁirdly, even though seme of the separate systems

have characterized themselves as "regional,"12 they

3
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13 —

would, involve- only privatg parties in the USA, and
"correspondent" administrations across the Atlantic.

) {
They are not '"regional" systems involving ‘the

administrations of adjacent countries, -1like EUTELSAT,'

ARABSAT and potentially the ANCOM countries.

The viabilit§ of separate systems has been
Iz

g4

questioned, particularly in regard to the economic

benefit they would §%ovide. The USA private ﬁarties

k]

"would have to negotiate with foreign governmental
telecommunication entities; usually méﬁopolies, which

are not keen on losing their economic control over

H

this sector, and especially not to private corpora-

Y

tions.

In any event, once the separate systems obtain a
foreign hCOrrespondent;" the§ will have to coordinate
stheir systeﬁs with INTELSAT. éo far, they are still
\seéking the appfoval of the foreign administrations.

In addition to coordination under Article XIV(d)

' 1%

they would also have to seek approval under Article
" XIV(e) of the INTELSAT Agreement:

_ (e) To the extent that any Party
or Signatory or -person within the
jurisdiction of a party intends to
establish, acquire or utilize space
segment facilities separate from the
INTELSAT space segment facilities to
meet its specialized telecommunica-
tions services requirements, domestic
or international, such Party or

- - ; v

YN [}
o

&
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Signatory, prior to the establishment,
acquisition or utilization of such
facilities, shall furnish all relevant
information to the Assembly of
Parties, +through +the Board of
Governors. The Assembly of Parties,
taking into account the advice of the
Board of Governors, shall express, in
the form of recommendations, its
__findings regarding the technical
" compatibility of such facilities and
'thelr operation with the use of the -
fregquency spectrum and orbital space
by the ex:Lst:Lng or planned INTELSAT
space segment

While Article XIV(d) speaks of separate space

segments to meet public 1nternat10na; telecommun+cg-

ices requirements, Sectien (e) talks of

.

gspecialized telecommunications services, requirements
domestic or international [emphasis added]. -

"public International Telecommunications" are

"fixed or mobile telecommunications
services which can be provided by
satellite and which are available for
use by the public, such as telephony,
telegraphy, telex, facsimile, data
transmission, transmiss'ion of radio
and television programs between
approved stations having access to the
INTELSAT space segment for fukrther,
transmission to the public, and leased

circyits for any of 'these purposes;
"

Y
"Specialized telecommunications services" means

"telecommunications services which can
be provided by satellite, other than
those defined in paragraph (k) ... in-
¢ cluding but not 1limited to, radio-
navigation services, broadcasting
satellite services for reception by

’
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the general public, space research’ (
services, meteoroplogical services, and ‘
parth resources services; ....15

L]

The separate systéms aim* to provide video

services, and whatever other services their customers

! ¢
- may demand. The henefits of competition, theoreti-

cally, will be reduced rates and services more

responsive to customer needs.l6 At least this is the .

reasoning ahd policy of the U.§. _government, -as
developed in the "White Paper" =-- New International

Satellite ‘Systems . -- which the Departméht of Commerce

-

and Department of State jointly submitted to the .

Federal Communications Commission.l? But this>
policy, as noted " before, may not produce the
anticiéated benefits.

The international imp§ct of'national policies,
'ﬁagticularly in regard to separate satellite
communications systems will now be brigflylexamined._
The only separate system which will be commented on
is fANAMSAT, sipce it is the only one that aims to
providea satellite services-td Latin America =-- in
competition with INTELSAT, and as a poténtial

alternative (or competitor) to the CONDOR satellite.
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B) - THE USA'S NATIONAL POLICIES
The "separate systems" autﬁofized by the U.S.

>

government are the outgréwth of the deregulatory

[y

philosophy which has prevailed in the last ten years
in that country. 1In discussing the systems separate
\ from INTELSAT, ‘several national trends and tendencies

which have international repercussionig;ﬁpguld be

considered.
( “ ;
In the first instance, the USA has been in favor

’ of commercial éompetition and é "free market": since
“it instituted its domestlc "open skies" policy in the
. early 1970s.18. 4 ' e
l Other economic sectors -- such as the airlines
. - have aiso been "deregulated" in the last ten
years, with internatioﬂal repercussions as ﬁell
(e.g., noise abatement policies, 1landing* rights,
etc.,nas mentioned in Chaﬁter Two) :
| The USA transportation and telecommunications
| environment are’ unique in that traditionally they
haze been in the hands of private parties. In most

other countries these sectors have been under the

control, if not ownership, of the qovernments, which

national interest. Because of these different

b

have provided them as public services and in their |

:
S
\ <

My

-t
I UiV
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phiiogophies, there seems to éxist some confusion as

W;t_:g_yhat is meant by, and expected from "deregulation"

and "p'rivatizatiox:l." Bhe philosophical differences
have led to stalemates in discussioﬁs between the USA
and other countries. 9

In the United States, dereg“ula;j,c;n —-= of t;xe
airlines and .of telecommunications -- has' meant

competition in an open market, on \a relatively "level

playing- field." Deregulation is the diminution or °

absence of market entry barriers -- i.e., economic

2

deregulation. There are other regulations which
still remain 4n force:  technical and mechanical
safety standards as well as legal ones. As to the

[y

legal framework, several of the regulations‘(e.g.,

those 1limiting foreign ownership of telecommunica-
tions or airlines to 20% of the shares) remain ’i;l
'place and are enforceable. (The Communications Act,
47 U.S.C., §310(b) (1985) restricts foreign ownership
of broadcast and common carrier systems ‘H?:o 20%.) .
In other countries, tel'ecommunica*t?tons tradi-
.'tioanally have been provided as public services by the
governmer;ts. Hence, until now the governments have
'e'ﬁjoyed a monopolistic position as sole provViders of
these public services. With the' current trend to

- 4

deregulate and privatize the non-USA

1

n
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telecommunication entities /fade a "do

uble barrelled"

gun -~ deregulation -- regarding opening the sector

{
to non-governmental players, and

economic entry barriers. The other "barrel"’ is

privatization -- i.e., tHe potential

- [

lowering the

L,
new owners and

\ —

operators of the telecoms wou;d\bg\private corpora-

tions, or mixed corporations (partly government owned
, o .

and the remaining percentage of ownership in the

hands of private parties). - What services (some or

all) séguld. be P!Mprivatized" is anot
needs to be addressed. .

For countries that have large,

)
her issue that

-

well-developed

telecommunication industries, the prospect of .

privatization ~- and deregulation -- can be enticing.

Hence, both Japan and the United Kingdom have begun

to go down the dereqgulatory road.29 The "verdict" is

not in yet on the long (or short) term benefits of

‘deregulation and privatization for the government,

the manufacturers or suppliers of telecommunication

equipment and more importantlyzxtheir impact on the

consumer.

The less developed countries, those that must

depend on foreign suppliérs for the majority of their

equipment and technical expertise are now facing or

I
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‘'even being confronted with "privatization" as '"the

solution" to their telecommunications problems.
The ASETA countries are not immune to the

privatization pressures, and indeed, a privately

- financed, or part-government and part privately-

funded regional satellife system might be a solution.
This presents a problem, however: whé would be, or
are there, private parties with.sufficient funds to
pay for the system? Or, if the telecommunication
entity is to be sold off in little shares (like

British Telecom), would the present legal structure

of the national telecommunications entities allow

any, or even some private ownership? The legislation
; :

of' each country member of ASETA would have to be
studied, and probablf amended.

So far, in the ASETA countries, international
telecommunications are government monopolies, and
they are likely to reﬁain so, unless the governments
decide to privatize parts of the telecons. The

problem, then, is which services should be priva-

tized, and what kXind of economic (and legal) incen-

tives would be instituted? The most profitable
aspects of telecommunications (i.e., the foreign-
revenue earners) are internatiopal telecommunica-

tions. Because of their potential revenues, and also

@

,
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due to ”national security" and sovereignty issues, it

L

is highly unlikely that ASETA s;gnatories w1ll place

(5

their main source of foreign revenues in the hands of

o

private parties. Oon the other hand, if the least
profitable services are "privatized," there will'be

few providers.- Few people are willing to invest in

unprofitable businesses or services. —

o Whether some of -the services will pe provided by
pr;ivate partles also requires clear thinking and
decisions on the kind of services ASETA aims to
provide with CONDOR -- urban and/or rurel telephony,

-

telex, data transmission, or television (educational

- and/or commercial) -- which of these on only a

national 'basis, rwhich of them on a’ regional, and

possibly ipternational basis? These many services
\

offefc‘m varying amounts of reve‘mie, and the patential

consequences of offering som/e but not all, on a

: private commercial basis will have to be analyzed 1n

depth Furthermore, the five countries should be 1r¥

’

agreement on whether they w111 allow prlvate partiejs

to prov:Lde certaln telecommunicatlons serv1ces, arlxd

if so! which ones. ) ‘ !
i

- - > ’

4
tion" and '"privatization" is whether telecommunica-
. [}

tions should be a "public service" proviii_ed by the

&
r

g

\ . : .
E\ /\ Another consideration in regard to "deregula-
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government ‘for +the benefit of its citizens, “o.r‘ .

whether they should be regarded as another profit-,

5]

maklng economic se\;or. In the USa, J where telecom-
munidatlons have always been in the prlvate sector, Ta
and not consaciered as a "public service," the answer

is cllear: competition wilq. lead to the provision of .
better s'ervices\ by more  companies. In more cen-
tralized aecon.omies, where telecommunications are part -

. of the public- services run by the government this ’ K
philosophy or approach will take "years to change—-— ‘
unless the government sees a -very specific (f—inan-
c1al) beneflt to ‘allowing private parties to be the

prov1§ers of Q:elecommunlcatlons. In smaller
(o}

countries, with few individuals having the financial

-

resources required, the result could be a private .
< N

monopoly offering even fewex services. After all,

)

why invest in the less lucrative telecommunication
services; such as rural telephony, when an investment A -
in urban metworks will yiel& a m}Jch greater profit?
T(ButwaISO continue the trend toward the concentration
of telephones and services in only the major lrban
- caenters'?)21
Thus, in *prika@tizing" telecommunications 4in
some countries, the resnlt may be the creation. of

another private monopoly, 1less responsive to the

~
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’ public and more difficult to control. There is no

. guarantee that a private monopoly will provide better

\

r ‘or more services than the 'govérnment. And in most

Nee . L] s’

- - \ ) } .
r ' countries, competition between two or more firms is

Jrxc:t economically viable. ,Even in the United States,
L L O, X , .

the private "monopoly" "of i?&T led to its divestiture
in 1984. Even though competition exists, the
e;:onomic health of the competitors is not certain.22
As with the deregulat’g: of the airlines, which
. initially led to competition and is now 1e'adi‘ng‘to a
few wlarge lcompanies providing ‘services only to the
o \ lucrative c;.ties, it is likely that in the long run
there ,willLbe a co‘nce_ntration' of services (and
resoﬁrces)' in the hands of a few telecor;tmuniéations
companies. As'with the airlin;s, it is doubtful that
the. public is really better ~s'ervegi, or the bene-
. fi'.cia__ry ;f \ixﬁprovee énd cheaper’ offe:rings.23
j\\ﬂ While "deregulatipn"' and "pfivatization" niay
N work in well-developed econ?omies'-- and in certain
sectors ~-- these policies may not be entirely
applicable in poorer countries with f;wer economic
resources vwhich mayy already 'beuop%ntrate;d Ain' the
-hands of a few. . 'r:Iational policies, in brief, may not

always be "expori:able" or workable in another

» o country. Given the glacial speed at which government

C
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institutions evolve or change, it will‘ﬁtake a while
before many of them -- particdlarly in Latin America

-- deci;ig to "deregulate"™ or  'privatize"™ their

) )
telécommunications monopoly. . P\/ -

Y .

\‘\ - * ’ o -
1) waw

Kwpile the "open slgeg" policy of the \UéA,gllowad

2]

‘the growth ‘of domestic competition 'in that
cog}xtry, this policy began to affect the provision of
international services in 1981% | .

The First challenge to INTELSAT's transmission
Oof pul;lic international telecommunications wa‘s the
sahctioning of "transbo_réer" satellite vidqti services
to some of the Caribbedn countries. The Federal
Communications Commission characterized these

e
transmissions as being "merely incidental” to

domestic c‘ommu,nication‘s, ‘and therefore, not truly
"international" telecomhunications:?4 a potential
_receiving co'untr‘y just happens to be within the
‘footprint tof the satellite providl’mg dbmestic (USA) -

\

communications.’
-’ h ' 4
COMSAT and other signatories to INTELSAT

<protg§td\the FCC's an e
g;\_{;g S decmlon, ,and the FCC was oautioned by the

UsaA State Department tr% the transmitting corpora-

b:? . . ’
.
.
.

-
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' tions and receiving countries would have to seek

cooréin;tion under Article XIV(d) of the INPELSAT

Qgreement.?s o u X ’

Subsequently, goordihation with INTELSAT under

this Article,6 was sought, and ‘approved for the

‘majority of these countries. Hence,/some interna-

tional telecommunications .services are no longer

D

described as "international," but merely as "trans-

border." 1In any event, such services are making use

“of "c-iomeétic satellites to provide' international
teleééx;\munications. One commentator noted tnhat the
FCC's approval of "transborder" services ...
"resulted in the first U.S. imposed 'chink' in the

INTELSAT armor of exclusivity."26

L)

The second major challenge- to INTELSAT came with

.9 —
the request by several corporations to establish
L}

a

private~ satellite systemé separate from INTELSAT.

~ A
Their’ petitions (and the U.S. ‘governmen.t's favorable

~

action) were based on the Communications satellite ;
‘ Act of 1962, §102(d), which reads: m

"It is not the intent of Congress by
this Act ... to preclude the creation

of additional communications satellite
. systems, if required to meet unigue
governmental needs  or if otherwise -

required in the national jnterest." .
[Emphasis added]. .

4

K3
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Begipnimg in 1983 .with’the; ‘applications of Orion
Q . Sdtellite Cc_irporétion, I;mternatiqnal- Satellite,ﬂ Inc.,
and Pan American Satellite Corporation (I?ANAMSA'I‘),ZB,
the USA's views that it was in the 0 "national
interest" to have separate systems began to prevail.
One reading of. Section 102(d), cited above, could

lead to the view ' that separate. ,sy‘stems éan be

v ‘ authorized only if required to meet unique dovernmen-
~ tal needs or if otherwise required in, the nationpal
' ;’ntgx_'es§. However, all the applicants so far have

been private ‘corporations aiming at providing private
nefwork services, ;ather; than at meeting "u;'xique
goernmental needs ™ Furthermore, whose\ "national
1nterest" is at stake is a moot question: -the USA'S
natlonal interest.. I;x authorizing the 'sjseparate%
systems,v'the USA quite naturally has given a more
Jdiberal interpretation to this Section of the
Communlcatlons Satelllte Act of 1962.

The USA concluded that "[a]lthough the SZtellite
Act [of 1962] provides for the establishmgnt of a
global con}merc'::ial saté]ﬁ.;li.te system, it clearI‘y does
not require or contemplate a monopoly satellite
system."29 |
’ In this - respect it should be recalle.d 'E:hat the

Communications Satellite Act of 1962 is part of the

‘ - . .
9 - =
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UéA's domestic legislation, appiicable within the

- territorial limits of that country. The INTELSAT
° Agréementé, ?n the other hand, afe internationai
treaties, binding ‘bn all Signatory countries,

including the USA.

-

The Preamble of the INTELSAT Agreement "notes"'
the provisions of the 1962 Satellite Act for the
establishment of "a global commercial telecommunica-
tions satellite system." Pursuant to the principles
set'forth in the Preamble, INTELSAT was established

| with the main pﬁ}pose of devgidping, operating and
maintaining the space gégment [telecommunications
satellites])30 of the global commercial telecommunica-
tions satellite system...."31 " '
- * One docugent speaks of "a" system, the other of
y "the" global satellite system. ‘Since the USA's .
interpretation leans toward "a" system, one of many,
it has authorized other systems separate Jfrom
‘ . Tx ’INTELSAT, basing its decision on national legisla-
tion, and not on internatioﬁal treaties. B}
The sepaf%te systems are the "natural" result of
the deregulatory effé s under;aken in the USA in t#e
\ _ 1980s. The reasdﬁing seems to be that if competition

is good at the domestic level, it must be good at the

s interﬁational level as well. But the USA has

-~
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engountered the resistance of the governments in
other ‘c‘:oun:tries,‘ most of which have eicclusive control
in Lthe provision of telecommunications services.
Hence, to date, the separate sate\{lil.te systems
authorized by USA domestic legisiation remain "paper"

systems, since they have not been able. to obtain
— ‘\ R

"corre'spondent" countries -~ i.e., countries that
' will allow them to operate separately fxom the
government—-sanctioned system (INTELSAT). ‘The one

exception is PANAMSAT, which obtained Peru as its

-

corrgspondent in 1986.

2) PAI:IAl\gSAT Ly

The Pan American Satellite Corporation (PANAMSAT)
is the only separate’ systém which ~will -provide
services to the La®in American countries as 'wellﬂ as
to the North Atlantic region. Its satellite, fhe
"Simon Bolivar" is scheduled for launch in 1988.
Countries will be able to buy and/or lé;a,se trans~
‘ponders from PANAMSAT. However, how many "clients"
PANAMSAT has or will have is still an open gquestion.
Peru so far is the only "sure" client for at least
one trénsponder, which it acquired for U.S. $1.00.

PANAMSAT's proposal to sell or lease trans-

pdndersl, according to the FCC, would provide "...

P w..m@w
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international users with the same benefits that
domestic [JUSA] users have enjoyed as a.result of the

Commissjonf's. Domestic Transponder Sales decision."32

The FCC authorization of PANAMSAT is based on

' C
President Reagan's determination that "alternative
satellite systems are required in the national

interest within the meaning of Sections 102(d) -and

'201(a) of the 1962 Communications Satellite Act, but

subject to certain limitations."33  oOne of these
limitations was entering into consultation with
INTELSAT, to ensure technical eompatibility and avoid
e@onomic harm, as provided by Article XIV(d) of the
INTELSAT Agreement. Another restrietion is that the
system provide services for- communications not
interconnected w1th publll':" sgt:.éhéd message net-
works . 34

After many ‘protracted negotiations and consulta-
tions‘, PANAMSAT managed to coordinate some of )its
transponders with INTELSAT, to avoid causing tnat
entity any significant economic harm, and received
approval to sell or 1lease the separate satellite
capacity. &

It is interesting to _note that despite the FCC's

'finding that separate systems are in the national

interest of the United States, other countries have
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not found them to be in their national ti'nterest.-

Thus, even thoug\h PANAMSAT's "Simon  Bolivar"

satellite is ready to fly, so far it has only one

client in Latin America, Peru, and néne in Europe.

> e 4

The ESCO Report (supra, Chapter 3) considered
PANAMSAT's transponder capacity as one of three
alternatives for establishing a ggional satellite
system :in the Andean Community. The benefits
proposed bzr PANAMSAT ‘include do;nestic and/or regional
spot beams, and 1leased or purchased transponder
capacity on the same spacecraft. (The three
countries that lease INTELSAT capacity -- Colombia,'

-

Peru and Venezuela -- utilize their transponders for

dohestic communications only. The transponders are.

not all on the same satellite, so that intercon-’

!

necting them for regional 'use becomes more difficult

and expensive). »2-

Oon the negative side, however, use of PANAMSAT's.

spacecraft would require investing in new terrestrial
connections compatible with that satellite (whether
the C- or Ku Bands are used). In addition, the costs
of purchasing or 1leasing the transponders may be
quite different than the ones quoted or -est:{mated
pr'ior to launch. ¢ (None of these costs is available

to this author). "

@

A

-
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s Afiother detgrrénf torusing PANAMSAT is th'at as
. this is its afirst satellite, it obviously has no
history or professional performance record.
INTELSAT, on the 6ther hand, has over twenty years'
exp;r-ience in providing satellite communications, and
its member countries have the infrastructure
compatible with-that system.

' Perhaps thé greatest drawback to PANAMSAT as the
provider of domestic and/or regional teleéommunica-
tions services to the countries of the Andean Pact is
the fafct that’ they would still be dependent on an
external provider for their telecommunications. One

of Their objectives is to have control over their
telecommunications; but thisa goal would not be
achieved ‘b; leasing ‘capacity'r from PANAMSAT. If they
purchase transponders, they would still not be in

tota'l control, since the TTCM station would .not be

located in one of the ANCOM countries.

The. ESCO Report concluded that, although .

7
PANBMSAT presented some benefits (to the ANCOM

4

and that the best alte,r}\ative was.for these countries

to launch their own satellite.35

~

PANAMSAT's success in establishing itself as a

viable satellite system separate from INTELSAT is

?

ountries, the risks outweighed the strong points, =

a8
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dependent on its contracting with other countries
and/or- corporations for the use of (.\its transponders.
As noted éarlier, only Peru has agreed to acquix.:e one
transponder leaving another twenty-three transponders -
to be . negotiated. !

PANZ;.MSAT is also the o;mly separate system ‘which
seeks "i:.o‘ provide services to deveioping countries in
the ’Latn:.n American region.' The othér separate
systems focus- on the ’Nor‘t_:h Atlantic route (East-
West), but perhaps a North-South view would be mor“é‘

1

productive. At least for PANAMSAT this focus has

) been successful. Whether this corporation's venture

N )

~ultimately is+ a financial success, and is able to

provide the many services it aspires to will be known
in a few years' time, when the "second generation" of
"sepafate systems" will be ready for ql.aunch.’ (Tl}is
is‘ assuming the first generation is launched within

the next few months or years). Until then, the

. separate systems, including PANAMSAT, will remain

"paper systems," despite the U.S. Government's

L
finding that they are in the "national interest."

C) INTELSAT, ASETA, AND REGIONAL
SATELLITE TELECOMMUNICATIONS

In 1984, INTELSAT did a feasibility study of

leasing transponders to the Andean countries, with

—
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the objective of providing )the region with. shared
transponder capacity. (See Chapter 3, ML)

The a;ivantages of 1easing shared transponder
capacity included economic gains as well as learning
to manage a regional space segment at re}atively

little risk. Furthermore, most of the requisite

..-»~+infrastructure was/is already in place. The ultimate

costs per ANCOM country were modest, compared to the

I .
v

aléernative of launching a satellite of{heir own

(about U.S. $1 ‘million per transponder versus U.S.

— " T——$210_million for the space segment alone.proposed by

®

the ESco).3® It should be recalled that Colombia,
Peru and Venezuela already lease transponder capacity
from INTELSAT for domestic coummunic,ations. There-
fore, if Bolivia and Ecuador leased some c‘apacity,
§nd one or two transponders were utilized for
regional comrgﬁqications, ASETA could have (had) its
own regional system at about one-tenth of the cost of
what it would have to pay for its own satellite. -

There were =—- and still are -- some disad-

vantages tqkleasing surplus capacity from INTELSAT,
s

as was noted earlier in Chapter 3. :

The drawbacks of leasing shared capacity were

that the transponders would not be available on the
1

same satellite. However, INTELSAT's new satellite,
> o

a

]

™

“



'-8 - 28-

scheduled for launch in 1988, might (have been or) be

able to accommodate the Lle{éed transponder capacity
for Latin American countries.

The mos;c, serious drawback would be the continued
d;epen,dence on the international organization/ to meeﬁ
domestic, regional and internatio?xal needs, and the
continued "external" control over the communications
of the countries involved.

. On the other hand, whet;her capacity were leased
or pur¥chased from INTELSAT (or PANAMSAT), the

underlying political and legal issues repain the

same, and as yet, unresolved. (See Chapters 5-7).

1) PLANNED DOMESTIC SERVICES AND
OTHER NEW_ INTELSAT SERVICES

In response to the "separate systems" challenge,

as well as to the "transborder" services initiqted in '

the United States, INTELSAT began offering a variety
of services in the early 1980s =-- DI'BS, INTELNET,

; &
VISTA, culminating with "Planned Domestic Servides"

(PDS). ‘They differ from prior offerings in several .

respects.37
Since 1974, INTELSAT has been leaéing trans-

ponder capacity for domestic communications services

.on a pre-emptjgyle basis. J_PDS, however, would providg

for the sale of’ transponder capacity, and for
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non-pre-:éfnptible long-tenﬁ leases of transponders for
domesatic ‘needs’.-"”3 " In addition, PDS transponders
°cbu1d be used for reglonal v:Ldeo distribution, since

o

they would be "transborder" serVJ.ces,l incidental to
the transmlssmn of Mc_ﬁww_ga_tg
trans m;ssion beyond national borders.39 Transborder
service woudd be limited to the spillover of domestic
TV progr:apﬁning and datz:: networks, and would be one-
way only.40 -

PDS . would enable _developing countries to have
c}ofnestic (and "t:.ra{;nslzﬁorder") video and ddta transmis-
sion serviqes, but‘allec::;edly“the developing countries
did not find the prices enticfing em)ugl}.“1 It is
somewhat hiroqnic that INTELSAT and’ COMSAT, which were
opposed to the USA's Transborder Satellite _Video
sé:\_rigeg in 1981,42 are now e;'ldorsing "jncidental

diétribution" of ddmestic \;idelo services, - as a
'!rgsponse to competitive pressure 9"43 -

It would seem, however, that whether the
"transborder" séervices‘ are offered by INTELSAT"=
throug,h domestlc tranqundg;' leases, .or througl;‘\;’_U S.
domestic satellltes (as proposed in 1981), they are
still international in character: tllmey cross

borders, and are not intended primarily for the

recipiént on the other side of the boundary. Hence,,

o ® ?
s
.

[
rai
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the consent of the receiving country (whether it be
.an "incidental" receiver or an acfive one) should
still be sought, as recommended by the Department of

State in the 1981 Transboxder Satellite Services.44
In regard to the °ASET§\ countries, :the Planned

Domestic Services =-- whether the transponders are
bought or leased ~-- couald be an interesting alterna-
tive to buying their pwn spaéecraft. The béhefits
wbulq be the same.as those described in the INTELSAT
Transpond@r Lease Report of 1983, and some additional
Lqoruas, ';specially if the‘transponders were purchased.
Then the ASETA nmembers would be in control of their
space segment inJsthat i:hey would not be pre-empted.
They could purchase additional capacity as required
by their needs, and they could expand t’:rl::eir network
based on real need.

ASETA would be in a unique position, if it were
to acquire transponder: capacity from ;N’I’ELS% for a
regional system., (The other existing regional and
domestic systems all have their own space segment)O

On the one hand, because this would be a novel |
use of the i‘nterl"xational space segment, -these
éoﬁn{ries might run into(ysomgja opposition from other

\

members of INTELSAT. Already, the developing .~

countries encountered the opposition of the USA, U.K.
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and other industrialized countries when they sought

lower prices for the surplus C-Band transponders

‘

which would be available for the Planned Domestic-

Services.4? Since the industrialized countries are
also the satellite manufacturers, it would not be to

their advantage to substitute :the sale of six

transponders for the sale of three satellites,

iaunches, insyrance, etc. They would "lose" well
over U.S. $200 million as a r)result. Thus, the samé
countries which emphasize the development ,of regional
telecommunicatibns via satellite are 1likely to
encourage them so long as they involve the purchase
of a s§te£lite, but not if it means acquiring surplus
transponders from INTELSAT. - Thus, ghe ANCOM
countrie:s may face some opposition from °INTELSAT
members if they were to pqrchase surplus trahsponders
for a regional system.

Oon the other hand, should ;;hese same countries
purchase capacity for their .domestic use,\ ‘and
transmit video and data on an "incidental" basis--
i.e‘., if their extra-national transmi;e,sions ‘were
described as merely "transborder," they c.ould do so
through the Planned Domestic Services now offered and

"\
sanctioned by INTELSAT.46

]

e
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These « new services offered by INTELSAT would

seem to'be ‘in accordqﬁce with Articles. II and III of

v

. the INTELSAT Agreement. (After all, INTELSAT is not

about to offer services contrary to its Agreement).
’ . ~

The pertinént Parts of these Articles which would

’

allow for ASETA's use of °the international space

segment for domestic use (and "jncidental" regior}al

s

ause) sta%: \ _ a

Article II(c): "Telecommunications
administrations _ and entities ma
subjeet to applicable domestic,law,
negotiate and enter directly " into
approprlate traffa.c agreements with
respect, to *their use of channels of
telecommunications _provided pursuant .oy
to this)Agreement...."

: . Vo r
jI‘us, the ANCOM cov.‘mtries, and particularly

those that already lease 'Eransponders for domestic
communications may decide to use them for "inciden=-
tal" or transborder video distribution, v‘?in full

accordance with the INTELSAT Agreement. ‘
2 e ‘ h
Article III of the INTELSAT Agreement states.

(c) The INTELSAT space’ segment
established to meet the prifid
objgctive [stated in Article III(a)]

shall also be made available for other

domestic public telecommunications

services on a non-discriminatory basis

to the extent <that the ability of
INTELSAT to achieve its prime v
objective is not -impaired. :
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-also considered this alternative, but discounted it, -
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4

- LR
v (d). The INTELSAT space segment may
also ... be utilized for the purpose
of specialized telecommunications
services, either international or
domestic, other th for military

purposes, provided. that: (i) the
provision of public telecommunications
services 1is not unfavorably affected &

thereby: and (ii) the arrangements are
otherwise acceptable from a technical
and economic point of view. -

(e) INTELSAT may, on request and
under appropriate terms and condi-
tions, provide satellites or associ-
ated facilities separate from the
INTELSAT space segment for: (1)
domestic public telecommunications
services in~ territories under the
jurisdiction of one or more Parties:
. (ii) international public telecom-~
munications services’between or among
territories under the jurisdiction of
two or more parties....

Section (e) is pérhaps the most pertinent to the g
establishment of a regional satellite communication’
system, such as Project CONDOR, which would be used

for both domestic regional communications. This

could be accomplished either by leasing or purchasing

transponder capacity from INTELSAT, as - provided by
. —

Article III(e).

This possibility or option has been raised at
the ASETA .Board Meetings, as weil as in the INTELSAT -

Transponder Lease Report &©f 1984.4° The ESCO Report

p \
N & . 3



-»8.34- \

*  .despite the benhefits an INTELSAT-based regional

system would provide:

-Use of the transponder capacity leased for

dor;\estic purposes at no additional risk to the

\ . ¢
\ leasing c?untry. \
-The possibility of leasing or purchasing
) transponder capacity to meet actual née&s and
gjre_ased deman: ¢ |
-Gaining experience in operating and managing a
) o regional satell\ite network without many of the
g ’risks involved% in doing s¢ (i.e., risk of
L) e/conomic or technical failu;e of the system);
/\ providing the appropriate "training ground" for

the technicians, engineers, Qomists, and
other personn;l 5@&1: « ) |
—Economic psavingso f considerable magnitude:
# even if 1leasing or purchasing transponder
'cgpacity ﬂwere to cost U.S. $20 nrillién by the
year 2000 (the ESCO and INTELSAT Transponder
Lease Reports estimate the cost at U\.S. $14
million for eleven transponders), the §20
million would be 1less than one-—tentil of the

ESCO's 1986 estimate for the -space segment

alone (U.S. $210 million)
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-The availability of capacity for domestic use
can spur the development of the national
infrastrucfure, particularly for the provision
c;f rural telephony services. (This is tf:e
’ case at least in Colombia, whére several earth
stations are being installed in rufal areas) .
~The regional use of satellite capacity, whether
" for telephony, video or data transmission _could
~also be experimented with, at no ‘greai: r‘isk to
the countries involved. .
~-The operation of a regional telecommunications
system, even if it were on an eXperimeﬁtal or
"pilot" basis for a few years, woulgl give the
ASETA countries a good indication of what

transmissions are feasible deconomically and

politically) and which areas are 1likely to

remain problematic. It would also give them-,

th_é, necessary time (and inéentive) to re‘lee

these issues prior to launching their own

s;eparate system.

All these, and other additional benefits could
accrue to the Latin American countries involved in
Project CONDOR, but wusing INTELSAT capacity.
However, the cooperation of INTELSAT.would also be

required to make possible a regional communications
g —~

!
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system wusing the international space segment.
INTELSAT ‘would have to be willing to, at least, lease

or sell transponder capacity on the same satellite.

Absent this possibility (because of orbital location

‘and resulting footprint), it would have to endeavor

to facilitate inter-satellite links, or terrestrial
1ink§.

0f greater importance, however, would be the

.cooperation and consent of INTELSAT's members in

utilizing the international space segment for
regional communications.>0 As noted earlief, this
would be the _first time a regional netwgrk wopld be
configured within the INTELSAT system. 0f course,
l3:he economic (and political) benefits to the
organization- as a wiwle would have—to be taken into
account; the potential gain or loss of the individual
countries should also be conéidered, but should l;ae
secondbany. That is, the countries which manufacture
and launch satellites st'and to .l;se the sale of a
spacecraft to the ASETA countries, should theyq opt to, -
lease or buy transponder capacity from INTELSAT. |
This is potentially § l?ss of well over U.S. $300
million.  Hence, it is likely. th:':\t a few countries

will be against the long-term lease or purchase of

transponders from INTELSAT, just as they were against
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/ , o
price reductions for the purchase of surplus

transponders. 51 q

On the other hand, if INTELSAT wants to
maintain its competitive advantagé, particularly in
view of PANAMSAT's offering transponders for
domestic and regional use, it may approve ‘similf‘ar
use of‘ its spacel segment byv a gﬂroug'a of countries
such as those of the Andean Community.

Ultimately, the choice of whether® to continue
leasing or purchasing transponder capacity from
INTELSAT, from PANAMSAT, or to acquire their own

¢
satellite is up to the ASETA countries -- Bolivia,

Colombia, Ecuador, Peru and Venezuela.
Unfortunately, the decision is likely to bq based on ,{
political (intangible) factors, rather than on
economic and technical realities. The end "result‘
may be an expensive, nearly useless ‘(or certainly

<

Eunderutilized) spacecraft named CONDOR. Its.

® Lo

namesake on earth, the condor is nearing extinction
because of human thoughtlessness. It is hoped that

prior to launching the artificial bird, serious

thought will be given to ‘thevnonpolitical factors

"which will determine the success -- or la[ck tHereof

-- of a regi®nal satellite system for the Andean
i -

Community. Some of these factors are set forth in

hd

the next chapter.
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CHAPTER NI

PROJECT CONDOR: - |
A SUGGESTED "PRE-LAUNCH CHECKLIST"

The purpose o{f;;I;\;hépter is to 'set forth

some of the issues raised in the previous Thapters

which, in this author's estimation, need. to be
)
answered prior to launching a satellite that,

- o
ostensibly, will meet the needs of the ANCOM

g

countries.

The previous chapters have attempted to study

.Project CONDOR in a variety of contexts: firstly,

as the” outgrowth of regional integration efforts
undertaken by the countries ‘signatories of the 1969
Cartagena Agreement. Secondly, the project as the
subject gf a number of feasibilit§ studies, most .of
which concluded that it should be further studied.
These feasibiliéy studies,/ however, failed té
consider an& 'of the institutional or 1legal
rémifications of Project CONDOR. They have dealt
with the technical aspects, but have not delved
info the: ecgnomic-financial, or legai. fssues
involved  in a regional satellite sygtem; CONDOR

1

raises many queséions of international law, as it

2
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was attempted to point out in Chapters 5-7. The
lakt chapter, on INTELSAT and Project CONDQR, deals
tangentially on some of the economic aspects of the
proposed system, as well as on the continued

\

reliance on INTELSAT for domestic' and regional

telecommunications. '

After looking at Project CONDOR throx_;gh ‘::.hese
prisms, it is evident that there a number of issues
which must j:ae resolved (if they have a soluti®n)
before this system gets "off the ground". These,
issues need to be addressed in a”reafistic fashion'
by the countries involved in the Project, (Bolivia,

- Colombia, Ecuador, Peru and Venézuela),

individually as well as joint participants in .the"

project. .
Every country - and region, including the
Andean Community r - «+wants to improve its

telecommunications system. | Telecommunications is
no longer a "1uxury"4 item! it is a requisite for
economic  and social development. .
Teiecommunications \are often likened to roads --
they pro{riti‘e Ithe-necess'ary means of transportir;g

"goods" (in this instance an electronic signal or -

messag€) from one person to another. The same that
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L
good roads and other means of. terrestrial and air

transportation have allowed for the development of

countries and ° continents, so too © do
L

telecommunications (the "new roads") enhance every
¢

aspect of society, and permit its development.

(The ;Iéss developed countries" are not so labelled

without basis: they lack the necessary

»?

infrastructures that would allow them to join the
global mainstream).!

The analogy between telecémmunications and
roads, though not perfect, can be further extended.
Roads (gke built (usually) with the purpose of
linking cities, regions or countries together. The

means of transportation also are important, and

1

societies choose whether to invest in mass, public

transportation, or to have individuals provide

w__ o
their own mobility - i.e., have more privately

"owned cars and fewer railways ané/or buses.
Telecoﬁmunications are also faced with these
"choices: their probision as a{%ublic service, or as
a private—qnterprise;,suﬁplying urban‘centerslwith
more privaée telephones, at the expense of keeping

rural areas out of the mainstream. ‘Conversely,

.



;G

- 9.4)- - J

rural telecommunications may be the prime

objective. B , © .
¢

These choices, so far, have been made by

governmental entities which have be providing

&

telecommucications as public servicegs to their

csj\stitue

entities will be able to meet all the needs of

ts. Whether the telecomiunications

their potential clients is{open to gquestion, if not

to attack, 9globally. (The Maitland Commission

*Report, "The Missing Link", stated that for the

less developed countries to -"catch up" with the
developed countries would require an investment of
bj,l'lions of dollars).? |

) ASETA, a consortium of - five governmental
entitie;- " which provide public international,

telecommunications, is faced with these same

dilemmas. Choices are not easily made, for they

“entail long-term consequences. Given the limited

financial resources available for
telecommunications (whether for their installation,
maintenance or network gxpansion), clarity of
objectiveé and gcsals becomeé imperative.’

Telecommunications, like roads, must have an end

3

- , i
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objective. A road to nowhere is a luxury that’no
cofmtry or group of countries can afford. -

In drafting a "pre-laun;:h checklist", it'}s
difficult to decide which item should be first on
the 1list, since they are all important and

interconnected. They are all an integral part o

" the larger "picture", with ramifications in nearl

every direction. A circle, ,yather than a vertica

list, more aptly describes tl{e situation:

Tnstitutional
\ Structure

Reoenues)

Demand [Tffic \=7 '\ Technical weeds

_ ~

Legal Jssues \ : Tavestment Requirements
(U i\an&\ \ &y‘

Perhaps the. most important issue which needs

clarification is the goal or objective of Project

CONDOR. Once this 1is clearly established, the
other questions will be easlier to resolveé. ., These

relatg to the institutional structure —\bf the
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operating enj:ity in .charge of the CONDOR satellite;
the technical (and technologicaﬂ choicesﬁ
ava;ilable; the financial viability of the system
and its ultimate gutcome. QTh;ase will be dealt with

below.

A) PROJECT CONDOR'S GOALS AND OBJECTIVES

In most of the writings by ASETA ‘(e.g.,
Minutes of the Board of Directors Meetings) or on

Project CONDOR (the numerous feadsibility studies),

®

many lofty ideals are s’gt forth: educational TV
-for rural areas, data ’tra'nsmission capabilities,
improyed telephony, ' domestically — and
internationally, etc. ‘Except for stating that all |
these services could be prévided4 via satellite,
there is no clear determination of priorities, or

of objectives.3

; The stakes involved in establishing a regional
satellite system are very high, the consequences
far-reaching'.‘ ‘Hence, ' a aeciésion to commit large
quantities of resources (manhours, manpower and
monez) should be made on realistic gr(ourids, rather

than on ideglogical or political ones (e.g., to

'
.

»
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vindicate claims to s?vereign or a preferential
rights over parts of the geostationary orbit; to
"show the flag" or become a member §f the '"space
club"). .

ASETA would benefit from an examination of the
many objectives that are possible and obtainable
from a regional satellite systfem, and algo decide
on its order of priorities. - '

These goals may be broken down into several
e ,
categories: political, economic, social,

tei}:pical, national, regional, international.
; ASETA members must decide. what theii‘ primary
obj ective is:'; to exgand‘thgir natidnal networks,
afxd incidentally provi‘de regional telecommuni-
cations? Or is a regional’ telecommunicé’f4 ions
network their priority, with growth of the domesfic
network as incidental? A determination of these
priorities would be fundamental to the design of
the satéllite: whether it would- have spot beams
for each country, and/or how many transponders will
be dedicated to /Nional verrsus regidnal
‘ commum‘fcation's. | ,

If ‘improved domestic or national

-

‘telecommunications is the objective of each of the




countriés involved, it must then decide whether
u;ban or rural communica}tions will’ be emphasized or
gi(ren priority.

In regard to rural telecommunications, for
‘years . the -individual . ANCOM' countries have
endeavored to expand their telecommunications
netwérksl in non-urban areas, and h received
loans from multilat:eral aggencies for t:::kpsﬁ?pe%e.';
. They have! also passed 1egi\slatio’n making . rural

telecommunications a priority. As early as 1959,

Venezuela passed a law granting tax exemptions to

telephone and radio broadca%ting companies |

operating in rural areas.” In Colombia in 1976 thé
Government. created a "Fund for the Development of

Rural Telephony", administered by TELECOM. 6

Similarly, Bolivia 7 created a "Direccion de

Telecomunicacion Rural" (Directora'te_ for Rural
Teleco;nmuni_cation) in 1979.7 ’

. Despite the goal of establishing rural
telecommunications networks, ‘the majority oi%
telephone services end up being concentrated in the
'majo:;k_)urban' centers,8 since access td the remote

areas - whether jungle or mountains - still remains

very difficult.
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Hence, establishing basic services, let alone

expanding the telecommunications\networks in rural
areas remains more an ideal than a reality.
U'nfortungtely, the lack of or access to bas‘ic,

services leads to the migration to urban centers,

with: the® subsequent depletion of the rural

population. . The gquestion thus arises whether
having telecommunications -- and which kind of
services --'in remote areas will be sufficient to

keep the population in rural communities.
Sociological and anthropological considerations
might be helpful in\arriving at some conclusions
and suggestions or guidelines as to ‘wha‘lt services
are needed, utilized, and feasible. For example,
public call boxes or teiephones may be bett‘er—
alterna‘tives for rural areas, where there is access

to a central location (a general store, a clgurch or

3

‘ i /7
Addigionally, the appropriate technology for

government office).

remote rural areas must be chosen: this may mean
utilizing solar-powered earth stations,. (as is done

in Colombia and Peru), radio telephones, or

' microwave 1links. In this respect, ‘ local or

-national experts should be utilized, as they are

<
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more ,llike]\.y to be familiar with the térfain of
their country (politi%l,‘ econom’ic and physical)
than forei‘gn e>;perts who come to the major urban
centers for avsho;:t stay, and who, as a result
might be insula'ted from the real situation. (The’
CAL/SaTEL study- and to an extent the ESCO Report

are good examples of unrealistic recommendations

made by foreign e;xperts).9

Each country -should alsojdetermine for itself
whether it plans 'to utilize satellite capacity -
and how much - for television programs, and 1of what
type (commercial or educational)., These programs
should be developed prior to launch, and a firm
commitment obtained from the television providers.\\ ”’]
For example, alleg‘edly the Colombian Institute for o,
Radio and Television (INRAVISION) is unwilling to
participate in Project CONDOR.  (Under ASETA's
present st;r:.xctu;e _it is unable to anyway, since
ASETA's composition “"is“limited to ‘pkgviders of
international public telecommunications). 10

)

Prior to instituting regional television

-

broadcasts, whether "incidental" to the natio&

ones'! or intentiénally reaching across | borders,

the countries involved must reach some accord on

w

-
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copyright remuneratjon,’ and gther legal aspects of

international broadcasting.12 They should not

postpone dealing with these issues until after thé,

launch of a satellite - the likely resul;:. of that
would be not to have regional TV 'programs because

of lack of agreement on them, and thus the

8
< o

transponders designafed for regional TV would be
un—utiiized. y

- The objectives and priorities -- national
versus regional, ~telepholny and data transmission

versus television -- will obvious'lir influence all
?

. .
other factors related to the proposed- §atellite

system, and even the structure of the operating
. entity. The objectives will bear’on the design of

the system (number, type and location of earth

stations; the number of transponders designated for

‘what kind of use). These goals, in turn, will

affect the potential revenues derived from the

system, as Zell, as the initial investment in it.

While there afre certain costs and benefits that
cannot be gquantified (e.g., long-Eerm effects of
enhanced telecommunications on a society ‘or

_country), some of the initial costs may be held




&

down if the goals ;and priorities are cleariy set

forth, .

24
«Both national and regiona&\telecommunications

goals are fundamentally politically choic@s, with

sociéZ‘l and economic ramifications. But political

choices should be based on concrete socifl-apd-

N

economic considerations, and not merely, on

it
~ e

ideological- whims.

Telecommunications, the "roads" of tomorrow,

need not {be inappropriate "super highways"‘, where a

o

simpler, cheaper "by -way" would do just as well.

Similarly, the h"cars" or "busses" need not be
"Rolls Royce", when simpler vehicles adaptged to the
terrain would be more -préci:ical and just ag
effective. In other word§, idealism should be
' tempered with realism, sof, that the ANCOM countries

do not end up . having an overdimensioned, under-

utilized and nearly u\éeless satellite. system.
ASETA's "electronic roads" should have concrete,
specific '"destinations" in mind before théy are

coristructed.

Hence, prior to undertaking the design of its ,

satelzlite system, ASETA would do well to analyze

and

7 i

&*—‘

etermine the national goals of each member’



country, its reg@onal xobject_ives, ax;d based on
these, proceed Wwith the design of its systen.
Claritﬂ:ﬂr of purpose is fundamental to est'ablishing
goals, as.well s to the means of achie\ring‘ them.

This sort of clarity, seemingly absent at present,

. will save ASETA and its ‘member countries much -time,

~

energy and money in the short- and long-run.

E

4

B) STRUCTURE OF THE OPERATING ENTITY

&

Once ASETA has established clear goals and
o]gje,étiyes for its satellite system, the structure
of the operating ent#ty will be easier to
determine: a governmaental public-service orienteci
gnt;ity; a mixed corpqration, wit;h participation of

the private sed\:o;, an international commercially-

oriented organization; or a purely privately owned

operating entity. The latter seems unrealistic for v

|
the present, but a mixture of private and public

L .
capital, with majority ownership of the shares in

the hands of the government might be feasible.

(These alternatives were [suggested in Chapter {4,

- supra, and will not be .addressed again here.)

In any event, the operating entity must takg

into account technology's evolution, the fadidy

. .
o
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distinction between "common carriers" and
broadcasters, -the melding of informatics

(computers) with telephony. One entity devoted

only to undefined "pubiic " international

-telecommunications” is not viable unless the

definition =~ of "public international
telecommunications" is as broad and ehcompassing as
that of the International Telecommunication Union,

also adopted by INTELSAT. Both: define

o

telecommunications as

.« e s any transmission, emission or
reception of signs, signals, writing,
images and sounds or intelligence of any
nature, by wire, Tadio, %Ftical or other
electromagnetic systems;1 :

The INTELSAT Agreement further defines "public
=S :

telecommunications services”" ds -

.«

. » . fixed or mobile telecommunications”
services which can be provided by

¢ satellite and which are available for use
by the public, such as telephony,
tdleégraphy, telex, facsimile, data
transmission, transmission of radio and
television programs between approved
earth stations . . . but excludifg those
mobile services. . . which are provided °

M through obile stations operating
directly to a satellite which is
designed, in whole or in part, to provide
services relating to the safety or flight
control of aircraft or-. to aviation or ’
maritime radio navigation;
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The EUTELSAT Convention and Operating
Agreement provide yet another definltion, perhaps
more appropriate for a regional satellite system:

Public telecommunications services means
fixed or mobile telecommunications
services which can be provided by
. satellite and which are available to the
public, such as telephony, telegraphy,
telex, facsimil%, data transmission,
videotex, transmission of radio and

. television - programs , between approved
earth stations having access  to the
EUTELSAT Space Segment for further
transmission to the public; multiservices
transmissions, ‘ahd leased circuits to be
used in any of these services;15

ASETA members should agree on a definition of
the types of services they will be providing --
once they decide upor:n basic goals and objectives --
whether they will include both fixed and mobile
telecommunications services. ’ ' ;

While EUTELSAT's or INTELSAT's Agreements may
serve as '"'guidelines'", there are some very real
aifferenceé betweén EUTELSAT and the potential
"ANDESAT" that must be considered in drafting the
Andlean Community's Agreements.

One major Qdifference between these two
regional groupings is°® the number of participants.

EUTELSAT comprises twenty countries, whereas ASETA -

is comprised of only five countries. On the other,

\
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hand, the small number of countries involved could
lead to speedier negotiations -- and reaching)k::“

agreements -- at least (in theory.

Prior to drafting Agreement, the ASETA

members must dec}de whether\ CONDOR 1is to Dbe

utilized primarily for nation ({domestic) or

international (regional) telecommunicatio In

EUTELSAT Agreements provide for domestic
international service on the same basis. This kind
of provision could also be incorporated into the

W
ANCOM's Agreements. :
While the INTELSAT Agreement and EUTELSAT

? L4

" Agreements provide for representation by public or
o

private parties,16 ASETA's present Articles of

/

4 5
Incorporation limit membership to the five
,goverﬁmental entities which ‘provide "public
international telecbmmunications".17

These proviéions obvidusly restrict ASETA's

<

representation and purpose, limitations which may

-

-

""" be counterproductive to the implementation of
Project CONDOR., Hence, the- new Agreement should

make provisions for participation of private and

- <
»
r

<

s

’o
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public ent.i'ties, similar to those provided in
Article II of fhe EUTELSAT Convention.

The new entity's Convention : or Agreement
should also rpeflect the fiﬁaricial autchomy that
"ANDESAT" .ideally should‘ have. National
legisl‘atiésv -and legal requirements of éach count‘ry
'should be analyzed before the Operat:j.ng Agreement
is adopted. This would ensure that national
legislation will not be a dissuasive factor in the
establishmer'lt of the operating gntity in one

country or another.

’

Furthermore, provisions of the Cartagena
P;greement of 1969, such' as "Decision 24"18 should
not ract as impediments to CONDOR's success. ’
Rather, CONDOR, and its operating entity, shop;d
enhance the integration goals that are at the heart
of the Cartagena Agreement. However, the B“oar‘d of
the Cartagena Agre:ament should have minimal voice
or say over Project CONDOR, unless it's we}:l—verséd
on télecommunications matters. Rather, the
Ministries of Communication (and/ox Traﬁsport) h
shouJid be the - ones that have the ultimate
'd\e’ci-s,ion-making power. If .CONDOR i3 going to fly

R successfﬁlly, the support of those 'Ministries is
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4

essential. That support should be reflected in the

-

structure, autonomy and financial power that is
granted to "ANDESA&‘", 'LOATS", or whatever name is

gi%eﬁ to the operating entity of the CONDOR.

There is no point in selecting an

organizational structure or in drafting an

Agreemeht that will not meet the needs of either

the organization or its goals.

ASETA, CATSAT, OATS, EMA, need to be replaced
by one functional operating entity for which
several models ‘exist (e.g., EUTELSAT,. ]ENTELSAT,
even .national legislation ‘pertaining to BRAZILSAT
or the Mexican ‘“"Morelos" satellite). These
alternatives should be carefully studied, modified
and the final 'Conventién and/or Operating Agreement
crafted to reflect the goals of the'® ANCOM
countries' satellite . p‘roject. The choice is. in

their hands.

C) TECHNOLOGICAL CHOICES AND TRAFFIC QUESTIONS

The choice of appropriate technology for a
telecon‘imunication system depends on several
factors, among them the objectives of the system as

well as its current utilization, or traffi'c.

-
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Traffic figures are closely guarded, and
difficult to come by. 1In this respect, ASETA, like
LACAC, has had to speculate as to its traf&ic:
demand for services, as well as the utilization of
services provided.

As. early as 1977, the "SATAN" study stated
that the data on which it was based were mere
estimates."ﬂ9 The situation has not improved

notably in the last decade. As recently as July

1987, ASETA stated that prior to committing itself

to the design of a satellite system, it needed to -

update its statistics. 20 Nevertheless, in December
1987, Aﬁx decided to proceefl with Pr‘oject CONDOR,

including Mts design. Whether the design will be

based on facts, on actual data, or merely on

-

projected estimates' is open to question.

7

" ASETA may have data on telephony traffic

(telephone, telex, aata transmission), but it is

unlikely "that it has data on radio and TV

broadcastiﬁ;g (hours, types .of programs, revenues),

-~

since the mass media are not within its

;'mrisdiction.;:31 However, if the satellite is to

provide radio and TV broadcasts, it would be

a

helpful to have some data on them. The information

]

£



could be used in design@ng the satellI;e itsei%; in
allocating frequency bandwidths in determining the
qﬁantity, size and type of earth stations to be
acquired. .
For example, utilization of the Ku Bénd may be
appropriate for densely populated urban centers
it large "volumes of data transmission, where
sn{aller earth ’stations could be installed.
However, tropical countries (like ASETA's members)
are more subject to rain attenuation than arid
regions, and for this reason alone, the Ku Band may
not be economical‘or optimal for them. 22 :

On the ofher hand, use of the C Band (4-6 GHz)

may be better suited to meet the telephony and
-

Y

broadcast requirements of . countries with ‘large-
rural populatioﬁs. The. earth stafions required in
this ’instance would be larger, perhaps 'TVRO",
installed oniy in community .centers. N

The technical and technological choices should
se based on. facts, such - as aemographics,\
availgbility of telephones, television sets, (and

electricity), of computers, the level of

development (and education) of the city, region and

country. Other essential facts are those related

L]
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to demand for service (based on waiting lists for
telephone lines), availability of services by city,

region and country.

Whatever data are coffected will be useful.

only if "they are )systematically collected,
utilizing the same criteria or categories in each
of the five ANCOM countries.

\

For example, the data available in AT&T's "The

L

wOrld'é Telephones"23 are compiled differently than
in the Internatioﬁal Telecommunication Union'F
""Yearbook of Common Carrier Telecommunication
Statistics".24 In some instances data are not even
given, because the reporting administration has not
submitted them to éither of these entities.

In gthen_instadces statistics are available,
but not always for the same category. Thus, while
AéETA's statistics for 1982 counted the number of
subscribers and number “of telephones, the 1ITU

q .
Yearbook (1976-1985) does not include these data .on

Bolivia.

- According to ASETA, the following figures were

available for 1982:25

5




v . - 9.22 -
No. of
No. Of Telephones -
Subscribers No. of Per 100 Ll
Countr (1000s) Telephones Population ’
B;;ivia , 160 N/A N/A
Colombia 1,654 1,985.7 N/A
Ecuador 310 . N/a N/A
Peru 326 N/A © N/A
Venezuela 1,180 N/A N/Aa

According to the AT&T's statistics for 1982:26

P No. of
No, Of - Telephofies
Subscribers . No. of Per 100
Country (1000s) Telephones Population
Bolivia ( CATEGORY 204,747 3.2
"Colombia NOT 2,547,222 ‘ 9.4
Ecuador INCLUDED N/A P
Peru IN ATE&T . 519,703 2.9
6.4

Venezuela YEARBOOK) 1,021,136

The ITU, for 1982, same categories, gives the

following figures:27

Telephone
No. of Yoo ' Sets Per
;§bbscribers No. of ~ 100
Country """ (1000s) Telephones Population
Bolivia Not included NO DATA, except
.- IN ITU for 1978 —-——-
Colombia  Yearbook 1,866,490 6.47
Ecuador - 311,700 " 3.87
< Peru ' 519,639 2.97
Venezuela 1,377,630 9.43
As may be seen just from these figures, none \

of the three entities compiling these figures has -

all the numbers, nor do they "count" the same
]

thing. The ITU figﬁres iﬁ the last column are the .
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number of telephone sets per 100 population.
Presuxﬁably, AT&T also counted the. number of
sets/100 populaltion. If so, there is a fair
difference between AT&T's numbers and the ITU's.
As to the number of telephones, there also ex'ists
some vairiat.ion in the numbers given by the th\f'ee
en{ities (ASETA, AT&’f and the ITU). S

In regard to traffic, ASETA gives figures for

international traffic in minutes, while the ITU

gives a total of "outgoing international traffic."

+ AT&T, on the other hand, gives the number of calls,

metered pulses as well as minutes of international
outéoing telephone traff:%c. Only two countries
reporteq the number of international outgoing calls
to both ASETA and ATRT (in minutes):

YEAR - ‘ ASETA AT&T

1982 Colombia 70,250,900% 19,538,000
Peru 6,615,300% 6,635,300

* This figure may include all calls, since ASETA

does not seem to differentiate between incoming-

and‘oufgoing calls. There is a vast difference
in the number of calls reported for Colom.bia.
While statistics may be manipulated and taken

out of context to prove a particular point, the

[ TN
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fact remains that in ‘the ~case of the ANCOM

countries’ there is a paucity df reliable data (as

may be seen from the few numbers given above).

If ASETA is going to design and dimension both

its spacecraft and‘earth segment to meet projected

traffic growth, it is essential that accurate data
) .
be .available on past and current traffic

requirements. Otherwise it is likely to -recommend
the construction of a system inadequate to meét its
needs, one that would be as "overdimensioned" a;
recommended in the- ESCO Report28 for the space
segmeént or an unreaii§ticallp dimensioned earth

1

segment, as CAL/SaTEL suggested,2?

b

Investing in statistics-gathering, based on a
systematic- method wutilized by all five ASETA
countries, may not be an appealing prospect. It is

.submitted, however, that some forethought and

33
ya—

investment in this mundane task' will ‘result in

—

/ economies of scale, economy of time as well as of

funds. Once the figures are obtained, ASETA could
-~ . L% ) .. '
’ ' procéed - 'to design its satellite system, basing
itself on real'facts and not on fantasy.

- / The

A

, financial investment required ‘in a:

telecommunication network is a real fact -- and ¥

- 4 -
. o, )
R) . '
.

be
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financia)’ requiremefits for both the space’ and

terrestrial segments should also be based on facts.:

w .
With - some effort and copperation among its
members, - ASETA should, be able to obtain the

necessary data on whiqh— to base 1its satellite

project. If it is unable to do so, ‘who will?

Unreliable data are of no benefit té anyone, and it .

matters not whether the satellite capacity is
leased or bought from INTELSAT, PANAMSAT or a
dedicated regional satellite. It will becoﬂe an
expenéiﬁe "white ,elephant" in the sky and on earth
to have oggrafgensioned space and terrestrial
segments, especiélly when the overdimensioning
could be avoided by doing some consistent and

thorough research on equipment available, demand

' .for services, local, national and international
o - s

traffic, waiting 1lists, fault repair time, etc.

All.these are good indicia of what is available/

and also of what is wanted or needed, country by

country, aﬁd for the region as a whole.

ASETA, like LACAC has yet to compile reliable

' statistics on traffic and demand;3° which couid

o

! serve as a- basis for' future supply. As’ with

airlines, knowing what is the flow of traffic
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»

{whether ' of passéngers or of‘-calls, telegrabh
mess#gés, etc.) is important in determining futufé
eguipment needs, whether of transponders, switching
equiphent or the type of aircraft to add to the
fleet. This informatipn is also basic for billing
purposes -- a major source of foreign currency for

both sectors. R

v

LAGAC and ASETA are similar in that both
]

organizations are supposed to be studying traffic

questiorns, presumably based on data suppliéd by the
> .

respective official entities in charge. In the

. 5
case of ASETA, these are the telecommunications

entities; in the instance of:the qirlines} it would
be the airlines'  and/or civil aviatidn
organization's responsibility. In most of the
ANCOM cguntries Both telécommunications and civi;
aviation are reéulated if not owned by the
goGernment. Therefore, goverﬁment‘officials should

have access to &t information on the demand and

4

traffic of their rsector; If the government
entities cannot obtain reliable statistics, -- the
| question is ~- who can? '

Both telecommunications and aviation are wvital

¢

to the Qevelopment\ and growth of international

\

- ;
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trade. Hence, it would be in the interest of the

‘official entifies in charge to ha/'ve“ accurate data

on these sectors, Aas they h,ave_ corisiderable
influence on the countries' foreign revenues, and
place in the world econonmy. 3! ] They aise provi;ie
the necessary links to development on a domes.tic

level and to the international c;ommunity.:'I2 If the

~

statistics on which these "links" are based are
unreliable, "the chain is as strc;ng‘only as its
weakest link" (to guote an old adage).

0

I The ASETA members must dec-ide how strong a
ch>ain, and of what 1size,) they need. It behoove;
them, ' therefore, to .get' accurate indiéators of
their "p’-ast needs and present demand, “so that they?
can -make forecasts for the future. Such an
a;sessment of their requirements | as-hou'ld be
undertaken prior t;a'desigr‘ling the CONDOR satellite
sys‘tem; ' ﬂ
Once ASETA has accufgte data on telephony (and
mass medié) utilization al"ld demand, it would be in
a better position to decide on the‘ trahsponder
capacity 'heeded to meet present and future

requirements. The 1986 ES”CO Report stated that

between 1986 and 1992, ten transponders would be
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suffic1ent to meet ASETA's needs. It then

recommended launching two satell:.tes, each eguipped

with twelve transponders, so that by year. 2000, .

ASETA would have 24 "r.:équired" transponders at its
disposal.33 )

~On the other hand, by Col_brpbiaﬁ eétimates-,g£wo
transponders are more than~suff'i)cient to meet that

country's telecommunications traffic. needs.34

s

Colombia is the largest of the ANCOM countries,

both geograpixically and in terms of pophlation.'

-

“"‘“E\&é;} if demand - and- users - grew exponentially, it

is doubtful that ASETA will "require" ‘at  least

twenty four transponders in .the ne’xt ten years.

The oniy way to ascertain what the requirements
are, or will be; is by undertaking a sy‘rstegnati_g: and
thorough survey of ‘the ’ telecdommunications
(including fgdio,; television and informat-:ic':s)
sgctor.35 Thus ;he issye of overcapacity’versus

actual requirements could be resolved.

In some respects it is more economical to
| ,, .

ié,unch a satellite v);ith more transpondeirs (i.e. the

difference in launch and insu‘rance costs are
probably negllglble whether a.. satelllte with’ 12,

rather than 2{ transponders is 1aunchgd). But the

¥
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‘difference in potentiél‘revenues is substantial:

if the "surplus" transponders can be leased or
=}

sold, this income cduld offset s;/ﬁfe of' the

o

investment required. Coriversely ' if an
"overdimensioned'" satellite is launched, and no use
can be made of its overcapacity, obvic;usly this

will create losses to the system's owner(s) and
s . R »

operator(s). Q ' 5 :
In addition determining the size of the

spa;:ecraft required by its member countries, ASETA.
must come - -to a deciéion on the 1location of its
satellite's "TTCM'-station., g

Al} \s'.atellite systems require a Eracking,
telemgt;ry, control and monitoring station (TTéM),
whose purp;ose is to )keep track of th;e satellite,
and ensure that .the signals are transmitted to and
received by the hpproproiatg earth stations,
Control over a‘the‘ TTCM station is, therefore a

t

fundamental but sticky question, involving not bnly;

" technical and possibly geographic issues, but more

importantly, political questions, Whichever
country has control aver the TTCM station has

virtual control over the satellite as well.

£y v
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In- a region _which . suffers from perennial
éolitical problems and instability, the location of
‘the TTCM becomes crucial, since i}: is unlikely that
the owners/investors of the satellite system wc?uld
want the "nerve center" of their sys(i:em -- the TTCM
'station -- to fall into hostile hands, or be the
victim of saboteums. Even in the ANCOM countries
this is a distinct likelihood (if not fear) -- that
tﬁe satellite will Jend up being controlled by or
from another countnry. (One reason for wénting to
havé their own sateliii:e system is to have control
_ over their means of communication, and rlxot: have to
depend‘,on foreign sources 'beyond their‘ control).
There seems to exist a basic mistrust of other
countries among most nations, to which the' Andean
counfries are also susceptible. (However, each
country among the e‘}ndei{:m community no doubt
believes it has a politically stable climate, that

locating the TTCM station on its territory would be

the best solution, since it is the "most reliable"

- “

of the group. -

~

Among the ANCOM countries, howeyer, there .i
another issue which could gxacerbate the one of the

TTCM's location: namely; the claim to  sovereign
' “ '
L} “\



-

(or preferential) rights to the geostationary orbit
; <7

(G80) made by Colombia and Ecuador.36 If they

claim to have superior rights to the GSO, even if.

they cannot enforce them in outer space, there is
nothing to prevent either country ‘from enforcing

. .
its claims by taking over the TTCM station. Such

g

~an action would give the country control (if not

rights) 6verb\’the satellite’ system -~- and control

», q

“(or possession) is "90% of the law." 'None of the

documents on Project CONDOR allude to the: GSO

claims, nor that.these pose a problem in selecting

/

the TTCM site. But whether or ot ‘it is overtly
discussed, the concern is probak?ly there. (In this
respect, in 1986 the Canadian government a(llegedly

offered Canadian tp’rritory“for the CONDOR's TTCM

" station, but the offer wasf not acc;epte'd). .

Locating the TTCM on '"neutral" territory

(whether in Canada or another country) would reduce

the ridk of having that corel!element fall into

hostilg hands:; The hostility can-be both physical

' (actpal physical control), gr philosophical (on-

goirfg disagreement on the TTCM's location because

of divergent policies and/or claims of rights).:

'

~

3N

%
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In respect to the TTCM'sclocation, if not the
design of the entire CONDOR satellite system,
technical considerations should ©prevail over
political or philosophiéal considerations.
Telecommunications afeu concerned not, only with
technical matters, however, and the wunderlying

political forces must be recognized. It is beyond

" the scope of this discussion to provide solutions

to problems that perhaps have no~solutioﬁ,‘or which

are better addressed through diplomatic channels.

D) POLITICAL-ECONOMIC ISSUES

The .choice° to, have an ‘adequate
telecommunications network is an economic as wéll
as a political decisibn.‘ Tbe 'telecommunicatiané
entity (whether government—oqﬁgd or privately
owned) decides where it will invé;t its resources
and where %tc1allocates the revenues provided by
that investmént. oo
\ In most developing countries, expenditures on

or investments in telecommunications are usually a

mindscule part of the national budget. &n part,

this is due to the fact that telecommunications are.

still viewed as a "luxury", which only a few




- 9.33 -

entities. (government- and corporations) and

individuals can afford to have. Thus, in countries

4

with a féw large urban centers -- which ﬁsually are

also the focal point of government .and business

activities -- the means of telecommunications tend

[

te be concentrated there as well,37 Telephone
network equipment, radio and television‘ stations
are congregated in the areas with the most

population - and users of the means of

communication. Even earth stations accessing the

INTELSAT system'are-lqcated within a few miles of:

‘the capital of the country.

4 >y

With small. budgets set aside for the
installation or expansion of 0telecommunications
networks, there is a certain amount of pressure to
maximiie thisQinvestm nt. Thus, most improvements
or instailations takelplace in urban centers, which
will produce a° higher return on tﬁe inVéstmeﬁt.
The development éf ru;al felecommunications becomes
secondary.

. International lendin? institutidns, such as
the World Bank38 or the Inter—Américan Development

Bank also have set aside a small percentage of

their total budget for telecommunications. The /.

LY
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-~

. L ‘. »
World Bank's loans to telecommunications projects

world-wide amounted to less thax:l 2% of the funds

that institution disbursedl in rthe last decade. 3°

‘Telecommunications loans and credits to the Andean

Communit; countries, from 1962 to 1.986, amdunt to
U.S. $187 million, of which Colombia received US
$1150 millioriv, and Venezuela the re;\aining 1345) $37‘
m:&llion;‘lo Bolj.)via, Ecuador and Peru have yet' to

receive any funds for their telecommunications

"projects from this institution.

)

The Inter-American Bank's loans to .the ANCOM

countriés, from 1967- through 1982, were in@the
. ‘ Q =

amount of US $39.6 million. Colombia recgived US

- " N
$29 million for the construction of ©public

stelephones in 2,200 rural communities, while

Ecuador received Us- $9.6 millipn for \the'

égnstruétion of public telephones in - ‘rural

8]

communities. The remainder was' given to Péeru,

following an earthquake.4!

¢

The Corporacion Andina de Fomento (CAF) (the

Andean Development Corpgrationr disbﬁ;sed' over US

$21 million ° in loans to transport and
corf\munications in 1984.42 (No breakdown is given

as to how much went to telecommunicatiohs).
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» [

if the multi-national‘agencies assign such a
low priority to telecommunications loans (as
evidenced by their'éistrsements in the past twenty
years), it 1is no wonder 'that the borrowing
countries also rank telécommuniqatibns low on their
investment priority list. In contrast, the
Maitland Commission Report, "The Missing Link",
states " that if the developﬁng countries are ‘to
improve or ekpand their felecommunication networks
as the Commission recqmmended, the total investment
required would be close to USB$12 billion a yearl?3

Admittedly, the developing countries receive

3
funds from sources other than the multi-latefal

Jbanks or agencies for telecommunications

development. Equipment manufacturers and suppliers
often gran? the "purchasing country very favorable
purchasing and credit %erms.44

However, in countries with hounting f?reign
debts, and” the increased reluétance of commercial
banks to make.- loans to such natioﬁs,45 Ebe issue of
iﬁveé%ing in telecommunications becomes a political
one, and not just ah economic problem.

For the ANCOM countries, this- issue becomes

\

critical, especially in view of their conﬁemplating

3



’

an investment of well over US $250 million iﬁ the
space segment“of their saﬁeilite system. To put
the quesfion bluntly, where are they going‘to get
the money?

According to- the ESCO Report,46 and newsbapeg
accounts; Colombia, Peru and Venezuela would
contribute 28%, or US $58 million each, while
- Bolivia and Ecuador would cqntribute 8%; or'.US
$16.8- million each.47 Unléss the World Bagk
'suddenl§ reverses its policies (it makes no loans
to regional consortia), and 'uQ;ess the Inter-
American Bank increases (or reviVes) its loans to
the telecommunications sector (it has not made any
loan f'or t;elecommunications to the ANCOM countries
since 1982), these funding sourées> cannot Dbe
. counted on.

Whether the 'countries themselves aré able to
generate‘ these fundg from their existing
. telecommunications systems - is doubtful.
International telecommunications are the largest
producers of foreign revenue. . -But imany

international calld will be required to generate

the millions 'of dollars that wilJ' have to be

invested in the satellite system.
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Thus, ASETA's member must make some difficult
decisions regarding the financing of Project
CONDOR. Should the government: alone be -the main
investor, c;r could private corporations and parties

be invited to participatg', so long as they afe

‘nationals of the countries involved?48 1f grants

or "sof?: credit terms" are accepted from the
manufaqturers of satellites and/or earth sfatimns,
what will be the 1long-term consequences of being -

y

heavily indebted to foreign corporations? Wil

' these want to play & role in the operation and

managemént of the satellite system?‘l9
Another set of issues arises ('"the other side
of the coin"): If these countries decide not to

: . <
invest 1in the expansion and improvement of their

‘telecommunications networks (both national and

. E .
regional), what willl be the long-term consequences
of this policy? )

The gap between the "haves" to the North™ and

the "have nots" to the South is increasing, rather

1

" than diminishing.50 ,The growing gap is due, in

part, to the recognition in the developed countries
of the importance of telecommunications to their

continued growth and progress. “The developir{g
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1) ] 1
countries realize that telecommunications are V;tal
to their survival, letaglone development, but they

allocate few resources to this sector. - The
. - \

' . ) ) . . i
_benefits of an investment in telecommunications are

not always tangible or quantifiable, and ew
entities . are keen on ‘investing in something l|as

intangible and invisible as a satellite 23,000

. miles away..

That the ASETA countries must develop the%r

" national and regional' telecommunications system is

a "given" reality. The question, then, is how to

achieve this goal without mortgaginé themselves for

the next decades?

One alternative is not to purchase their own

_satellite. The Colombian press stated that by

investing US $58 million as its share in CONDOR,

Colombi:a would "save" the cost of renting one,

transponder from INTELSAT - US $850,000 a year.51n

It is difficult to reach this same conclusion by

using simple mathematics: $58 million could lease

.more than one transponder for 58 years (assuming

prices remain constant). This does not represent:

any-kind of "savings."
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Another alternative is to continue leasing

transpondérs, or purchasing - them from either

INTELSAT or PANAMSAT.52 These would be for the

provision -of domestic service only, and‘would not

achieve one goal of the ANCOM countries: to
establish a regional telecommunications system.
Underhthis alternative, -the status quo (at least in
respect to the space segment) would prevail -- the
ANCOM countries would still be dependent on
external sources for their telécommunications.
However, the countr;es wquld ugain experience in
mahaging a satellite system that could eﬁéntually
provide regional'telecomﬁhnicatiop services. >3

A third alternative is to proceed with the

’

design, development and construction of jthe
spacecraft CONDOR, ané hope that all the_problémg
that have to be resolved will be answered between
"now" and the time it is launched (1992).

It is submitted that this last alternative is

the 1least viable or realistic of the present’

choices. In 1looking back at all the previous

5

feasibility studies on Project CONDOR and its
predecessors -- such as the educational television

via ‘satellite -- it becomes obvious that since its

.
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inception‘, the idea of a regional satellite system
for La{:in America or for only the ANCOM ‘count']ries,
has -been plagued with .the same problems. These are
‘economic, political,‘ social and legal in nature, as
has been discussed in the preceding chapters.

Most of the previous studies have ponsidez;e’éi

only the 'technical and economic" feasibility 'oj‘..
the project, concluding that it is feasib];e.l 'From
a purely te‘chnicatl p,erspective,. tl‘}e stuéies are
correct: the technoloogy exists to sol\lre” most ‘if ‘
not all difficulties of a purely technical or
engir}"eering nature that may arise out of a regional ~

sétellite system..
¢In regé.rd to the economic viability ‘of Project
CONDOR, if only. the iqta}:ngible economic benefits
are take‘n ir;to consideration, the projg.éct woulci be

or is viable. However, n;ar:e of the previous
!stud:hi.es has discussed how the project would  be
financed. |

., The ESCO Report, and even the EITU/UNESCO/UNDP;
Report, speak of investing hund;;gc?s of millions .of
dollars in the space segment alone of the 'regionlal

satellite system -- but they do not say from .‘v'vhere

those funds would (or could) be obtained. %% This
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is not an inconsequential consideration, since the

amount of money required for both the terrestrial

" and space segments represents an investments of at

least US $500 million -- a half billion dollars.
Hence, it would seem to be financially more

viable to' continue leasing transponders from

iINTELSAT; or purchasing them from either tha}:
* organization ‘or from PANAMSAT:55 Compz—irat“ively
) spéaking, the transponders are inexpensive (less

& ‘
than US $1 million for an annual lease, and

probably about US '$6 million to purchase a

=

¥

transpender ).

1}

The contlnued use of the INTELSAT system would

'

.also require‘ less investment in the te:i‘estrial

» segment. A new infrastructure, compatible with

either PANAMSAT's or ASETA's satellite would have
to«‘ be designed arfd. de\,/eloped. lThose fhnci_s‘ could be
used more advantageously, perhaps, in the further
expans:Lon of the existing. 1nfrastructure.

Each country, if they reach such an agreement,

could set aside some of the revenues produced by

their present telecommunications network to finance

the'/\installatén—?and expansion ‘of the regionél

1 ) 2
!

satellite 'Fystem.
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R Furthermo'ré, bonds, or other enticing
investment instruments could be marketed to aid in
financing CONDOR.
. i\;‘ﬁ brief, there are methods'of generating
‘fundg domestically which could be studied. If the
total amount invol;red is a less formidable- figure
than hundreds of millions of dollars, (i.e., a few
million for transpomder purchases), .it d's likely
that nationals will iﬁvest.:,a Self-generated, or at
least locally-generated funds would 'have the added
benefit ofh reduced dependence on outside funding
sources. ! |

There are many ways of obtaining the necessary
fimancing, from internal and- external sources.
‘However, the principal ingredient for the success
of such- an endeavor is7 the pol_it_ical’w.:Lll to
achieve ce;téin goals, such as dinvesting in

telecommunications tp further the development of

lthe country.

CONCLUSTON

The economic and ‘jtechnical issues ‘related to

the feasibility of a satellite system can be

e ‘
resolved fairly easily. Obtaining or generating




the funds to finance the network 'is also ‘possible,

with some creative  thinking "« and marketing

techniques.

These issues become minor ones compared to

-~

‘ _ those presented by ° the legal and political

questions ‘involved in a multi-national satellite

-7 communications project such as CONDOR.
The history of éouth America, and of the ANCOM

countries, 1is replete with instances where bi-

T hnational cooperative etjforts-/have been stymied,

'

/ . . .
. / bogged down in protracted negotiations or

/

/ ‘hostil:'Lties.56

Some' of the problems have .been present for

centuries; théy are not going to be resolved within

s

the next four years. The lack of trust between

/ *  .countries and people, 'what is known in Colombia as

/ ‘ S "la malliciafl\ indigena" (the indigenous or native

/ L mal;ice()‘, ral”i: have, to be Jsurmoun_ted'h-—" if that is
: poss:i.ble; -- to e\;x‘sure Project CONDOR's success.

As 't’o\ legalisms -- and legal problems -- %he

. ’ ' ~ ASETA «countries have yet to reach'any degree of

harmony among I:hemselves, part:icularly in regard’ té)
? \ "

theixr  ratification ] of intefnational ’treaties

pertaining to .air space, outer space activities or

-
-
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“telecommuniaation—sateili{es.57 Their accession to

(if not ratification'of)ﬁxhe Outer Space Treaty and

Liability Convention would adlow them to go forth-

R

with Project CONDOR with a common legal position or
base. A united legal front will be essential when
they negotiate for ‘the spacecraft, 1launch and

-

insurance; and when they deciéé where to locate the

hea&qugrters‘oimthg operating entity, ,and of the.

tracking station (&TCM?}

The 1£kelihoodugﬁ~the ANCOM countfies adopting
a common legal (let alone political) position would
be?a rare occurrence, however. It~ would require
thatx Ecuador' and. Colombia "rétraét", if not
disqlaim\ their position inl,xegard to‘ahaviﬁé(
‘pféfefeqtial rights to the geostationary _orbit.

. . \. . . :
This is now an issue of international-significance,

debated in many“fora} and one that will not

-t N

. <
disappear or be resolved in the immediate future.

Thus, even though the Equatorial countries claims

to preferential rights over the GSO canpot be
disregarded, these claims should not becomen major

“impediment to the possibility of a egional

w

" "satellife system' for the ANCOM countries. These

tountries must address this question, as well as

3

\

»

4



B divergent positions vis a)vis the ITU, UNCOPUOS,

2 and even. INTELSAT.

Project CONDOR emerged form the fegional

- integration efforts sparked by the 1969 Cartagena
“Agreement. It-was also a product of the exlsti!é
technology -- satellite communication -~ and t‘he

- promise it”’ held for developlng and dntegratlng
countries and regions ikﬁ the global malnstream. -
These promises and goals are Stlll feasible.

From a technical perspective, fProject CONDOR is

feasible. * Whether it" is economically (and/or

( , ‘ financially) v‘idable requires further analysis and

study. The major hurdles yet to be surmounted are

the legal and 'political issues. Whether these have

‘differences can be set aside, if the political will

- - exists to do so,qﬁ order tc: bring to- fruition -

projects or _.ideas that h?ve been long in the

making. o

Project CONDOR still holds the same promises

. for improving ,End developing communications and
life in general in the Andean Community that it did

lf“':«:- _ at its inception. But those promises must be

<
- * ’ ! W -
- .
3 X . et ,
- . . [
.

.the many other legal issues raised by their®

any final resolution is.open to question. However,

~

[ L]
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tempered with realism, One reality 4is that

.

solutioﬂs to manf issues have yet to be foupd
before CON flies.

The answer to 'whether ¥roject CONDOR is

r

b

feasible depends on _the political will and, .

/

*determination of the five countries | involved:
A
Bolivia, Colombia, Ecuador,, Peru and Venezuela.

The CONDOR satellite -system  may yet become "a

reality for the Andean Community.
R ,

4 -

o




1 Morawetz, supra, Chapter"1, note 6 provides
—some statistics comparing the cost of transporting
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Compilation as of January 1983. ' AT&T (1984). (No

city of publication given). .'
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Telecommunication Union. Genevg, 1985.
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International Telephone Traffic in the . ANCOM
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26 .See, The World's Telephones, supra, note 23.

27 See, ITU Yearbook, supra, note 24. /

28  European ,Satellite consulting Organization
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29 See, supra, - Chapter 3; CAL/saTEL had
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(Original Executive Summary unpaginated). -

30 Latin American 'Civil Aviation ; Commission,
supra, Chapter 2, -fn. 23, 24. ASETA, Articles-of
Incorporation, Chapter II. °

31 LACAC, " supra, Chdpter 2, fn. 24. Passenger
revenue miles, *cargo loads, telephone call pulses

.are important factors in establishing tariffs, and

in negotiating bilateral agreements among airlines

~and telecommunications entities respectively.

32_ Landing rights, whether of aircraft or of
submarine cables, are privnlleges that allow for the
development of international commerce and traffic.
(See,, ‘Chapter 2, supra, for a discussion of the

similarities between . airlines and~

telecommunications entities).

T 33 ESCO Report, supra, note 28. Figures 1-3
‘(unpaginated). See, supra, Chapter 3, fn., 70 and

accompanying text.
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This report on Project CONDOR stated that, a final
‘decision on the sat&llite was being postponed,
since ASETA had to update its statistics on demand
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+ 36 See, supra, Chapter 6, for a discussion of the
Equatqual countries' claims to preferential rights
to the geostationary orbit. The Bogota Declaration
of 1976 states the basi*s for this position.

37. 'See The World's Telephonés, supra, note 8.

-38  The World Bank"s official name is the
International Bank for Reconstruction and
Deqelopmeht. ' “ "
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Credits, December 1986. (Qne page mimeograph
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J///Inter-Amerlcan Development Bank ' supra, note

42 The #Latin Amerjcan 1ntegration Process in
1984, p. 101. (Publication of the Inter-American
Development Bank Wdshington, D.C. and the Institute
for' .katin American Integ;atlon, Buenos Aires.. (No

publlcatlon date given). . - |
43"’ @he Missing Link, supra, noteiﬁ, p. 57« y P N
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46 See, supra, Chapter 3, pp. 3.44 & ff
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_ .. countries approximately US $§1 million per year per
transponder. See, also the new Planned Domestic
Services (PDS) offered by INTELSAT, supra, Chapter
8. What PDS and PANAMSAT's transponders will cost
has yet to be firmly established.

A v, T o find

&
48 In this respect, the conditions for ijnvestment
set forth in Decisiorf 24 of the Cartggena Agreement
- as well as in other Decisions of  the Agreement
- should be reviewed. See, supra, Chapker 2, fn. 14,
15, 16 and accompanying text. * ‘
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49 One purpose of nationalizing both the airlines
and telecommunications entities in the early part
of this century was to have these sectors under
national contreol, and not in. the hands of foreign
corporations. ., The tren to "privatize"
telecommunications, especially if the private party
were a foreign entity, could hardly be considered
"progress" from this perspective.

i
i

50 .. In this respect see The Missing Link, supra,

discusses the grewing c¢Hasm between the poor and
. the "affluent countries, due to poor communication
links. -“Many Voices, One World, Report by the
International Commission for the Study of

UNIPUB, New York/UNESCO, Paris {(1980).

-
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2
52 The INTELSAT Transponder Lease Report, supra,
Chapter 3, note 56, stated that the cost of leasing
6 transponders a- year would'  cost the leasing

03

53 SQE INTELSAT 'Transponder Lease Report, supra,
Chapter 3, note 56.

54 See, supra, Chapter 3,

55 See, .-sbpra, note 52, and Chapter 8 'in
particular.: )

56 Some aspects of this "heritage" were described
in Chapter 1, supra. '

* . R o

note 2. The MacBride Commission Report, also

LCommunication Problems. Kogan Page, London/
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57 Chapters 5-7 dealt with some of the legal
issues yet to be resolved:
_ copyright conventions, nf the Outer Space Treaty
and” Llab;;i;y Convention as- well as signing the
Internat1onaI“*“‘Teieeemmun;cation+‘u_“ggnzention

ratification of -«

(Nairobi, 1982), and even the Warsaw Convention and
Protocols. . These issues will keep the ANCOM
members busy for quite a while.
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