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Résumé

Ce mémoire est une tentative de remise en question de l'hypothèse établie de Joseph

Schacht qui affirme que la loi islamique. telle que nous la connaissons actuellement. n'existait

pas durant la plus grande partie du premier siècle de l'Hégire. Son argumentation repose sur la

notion que le Qur'an fut utilisé qu'à titre de source légale secondaire et que les oeuvres du

Prophète furent libre de lout contexte légal. Ainsi. les musulmans de cette époque se sont surtout

référés à la loi coutumière alors appliquée en Arabie pré-islamique. Par conséquant. Schacht

affirme que la loi islamique a commencé à se développer à partir du premier et du second siècle

suivant l'Hégire. suite à des mesures prises par les Califes Ummayades et leurs gouverneurs.

Ceux-ci vont alors déléguer le pouvoir judiciaire aux qadis -c'est-à-dire. les experts légaux- qui

formul<:ront de nombreuses décisions légales basées sur leurs propres interprétations et qui seront

plus tard reconnues en tant que loi islamique.

En opposition à cette hypothèse. certains spécialistes tels que S.D. Goitein. NJ. Coulson.

David S. Powers. M.M. al-Azami ainsi que Wael B. Hallac: ont exposé certaines preuves

démontrant que la loi islamique existait déjà pendant la vie du Prophète. Le Qur'an a aussi joué

un rôle significatif dans la formulation des lois de même que dans la résolution des problèmes

légau.x au.x tous débuts de cette période. Les personalités centrales qui appliqueront une telle loi

seront le Prophète lui-même ainsi que ses Compagnons qui vont lui succéder à titre de muftis.

Pour cette raison. tous les actes du Prophète. incluant les affaires légales, furent transmises

oralement et enregistrées sous une forme écrite. Cette transmission est redevable au système de



e lïsnad qui fut intnduite déjà à l'époque du Prophéte. Suite à la mort de Muhammad. ses

Compagnons poursuivèrent ce- activités légal<.'S en émettant des jugem::nts qui se J':wloppewlll

subséquemmellt pour devenir un modèle de législation islamique.
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ABSTRACT

This thesis is an allemptto question the established thesis of Joseph Schachtthat

(slamic law. as we know now. did not exist during the greater part of the first cent.Jl"j

of the Hijm. His argument rests on the notion that the Qur'ful was only utilized as a

sccondary source in legal mallers. anù the Prophet's \\'orks were out of legal contexl.

Thus. Muslims at thatume mostly relied on customary law which was practiced in pre

Islamic Ambia. Consequently. he claims thatlslamic law began to develop atthe end of

the first century of the Hijm or toward the second century of the Hijra. as a result of the

measures taken by the Umayyad Caliphs and their Governors: they delegated the judicial

power to the qiïçfïs. the legal specialist. who made many legal dccisions based on their

own creation which subsequently came ta be known as Islamic law.

Contrary to this thesis. some scholars. such as S. D. Goitein. N. J. Coulson.

David S. Power.:. M. M. al-Azami. and Wael B. Hallaq have shown some evidence ta

argue that Islamic law did exist during the life lime of the Prophel. The Qur'an has

played a significant role in formulating law as well as solving legal problems in the very

beginning of the period. The key figure to apply such law is the Prophet himself and his

companions. who. after him. acted as muftis. Moreover. ail the Prophet's action

including those related to legal mallers had been transmined orally and recorded in a

wrillen form. This transmission is owed to the isniid system which was introduced

since the life time of the Prophel. After the Prophet's death. his companions pursued

these legal aclivities by issuing legal decision which subsequently developed and

become a model oflslamie law.
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INTRODUCTION

Islamic law. which is regarded as the sacred law among Muslims. inclmles ail

religious duties. which come from Allah. and are incumbent upon Muslims in ail

as!-'ects of their lives. It comprises on equal footing ordinances regarding worshir, alld

ritua1. as weil as political and (in the narrow sense) legal rules. 1Wes;em sehol:trs have

discussed the question of the existence of these rules and ordinances. and whether or not

they ol~g;nated d'Jring the life time of the Prophet. the tirst four Caliphs. and the

Umayyad Caliphate. Different opinions have been expresscd on this question. perhaps

the most influential view is stillthat of Joseph Schacht. whose guiding concepts about

the nature and purpose of Islamic jurisprudence are rooted in the work of C. Snouek

Hurgronje.2 Schacht argues that "[d]uring the greater part of the tirst century. lslamie

law. in the technical meaning of the term. did not yet exisl.,,3 According to him.

Mul)arnmad had linle reason ta change the clJstomary law. His aim as a Prophet
was notto create a new system of laws. it was ta tcach men how ta act. what ta
do. and what to avoid in ordcr to pass the reckoning on the day of judgcment
and enter to Paradise....His authority was not legal. but for believers. rcligious
and, forthe hJkewarm. political.4

In sa arguing. Schacht virtually ignores the Qur'anic legislation, to which he

devoted less than four pages in his classic work The Origins of Muhammadan

Jurisprudence (224-227). As for I;ladilh. Schacht maintains that it came into existence

only towards the tirst century or in the second century A.H. He argues therefore that the

1Joseph Schacht, An Introduction (0 IsJamic Jaw (Oxfurd ; Clarendon, 1964J.
J.

2R. Stephen Humphreys, IsJamic History: A Framework for Inquiry
(Princeton: Princenton University Press, 199\), 214.

3Schacht, Introduction, 19.

4Ibid. 1J.
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actual foundation.'; of lsl<!mic law were laid not by Mu~ammad and his followers. but by

the carly qac)ïs. who were legal specialists appointe:! by the Umayyad Governors. It WOlS

the q{icjïs who tr.msfonr.ed the popul;;r and adrninistmtive practices of the Umayyads

into the religious law of Islam.5 Sorne of Schacht's hyphoteses. sueh::s the tendencyof

isnad.s to grow backwards and. especially. the common-link theory have been

supported by G. H. A. Juynboll. though he is also criticaI of Schacht ô" certain

respects.6 Schacht's approach to the orig!ns of Islamic ...aw WolS inspired by Ignaz

Goldziher's famous study (ln the deveJopment of the /;1adïth in his Muslim Scudies.

originally published in 1890.

Schacht's position on Islamic Law in the first century has been criticized by

sever.!l scholars. David S. Powers argues "that any atlempt to investigate the origins of

Islamie Law should take the Qur'an as its starting point:·7 Taking the law ofinhetitance

as his examplc. Powers demonstr.lted that Islamic Law did. in facto begin to develop

ùuring the Prophet's lifetime.S

Earlier. Noel J. Coulson had suggested that "MuJ:1ammad must have been faeed

during his rule Olt Medina with a variety of legal problems. particularly those which. as

we have noted. arose out of the terms of the Qur'an itself:·9 Likewise. to S. D. Goitein.

5Schacht. Introduction. 23-27.

6G. H. A. Juynboll. Muslim Tradition: Scudies in Chronology. Provenance and
authorship ofe:!I'ly ijadïth (Cambridge: Cambridge University Press. 1983),207.

7David S. Powers. Studies in Qur'fin and ijadith: The Formation of the Islamic
Law ofInhericance (Berkele}: University of California Press, 1986). xii.

SIbid.

9N. J. Coulson. A Hiscory ofIslamic Law (Edinburgh: Edinburgh University
Press. 1964). 22.
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the idea of the sharï'a was not the result of post-Qur'anic devclopments. hut was

fom1ulated by Mul)ammad nimsclf. IO

ln discussing the controversial question whether Islamic law had alrcady existed

in the first century. 1will first examine the view--bcst rcpresented hy Schacht-- thal it

did no!. The second chapter will discuss the views of those who argue for the cxisten.:c

of Islamic Law in the first century. These scholars include. but arc no: limited tll. David

S. Powers. N. J. Coulson. M. M. al-Azami. G. H. A. Juynboll and Nabia Abbllll. The

third ehapter will review the strengths and weakness 0: both positions. and the last will

offer concluding observations on the problem at issue.

lOS. D. Goitein. Studies in Islamic History & Institutions (Lciden : E. J. Brill•
1968). 133.
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CHAPTER ONE

THE CASE AGAINST THE EXISTENCE OF ISLAMIC LAW IN THE

FIRST CENTURY OF THE HIJRA

The existence of Islamic law in the first century of the Hijra and the role of the

Prophet Mul)ammad as a law maker have been doubted by most Western scholars and

particularly specialists of Islamic legal studies, such as Christiaan Snouck Hurgronje,l

Ignaz Goldziher2and Joseph Schacht. Building upon the work of his predecessors,

Joseph Schacht3 articulated this issue by stating that Islamic law did not yet exist in the

first century of the Hijr~.. He argues that Mul)ammad had no reason to change the

customary law since his dutYas the Prophet is 10 recommend one to do good deeds and

interdict one from commilling sin in order to pass the reckoning in the hereafter. He a1so

investigated the authenticity of the prophetic traditions thatled him to conclude that they

came into existence only towards the end of the first century or in the beginning of the

second century A. H. Thus. he argues that the actual foundations of Islamic law were

le. Snouck Hurgronje is known as the founder of Islamic legal studies in the
West. For sorne of h!s work, see Se/ected works ofe. Snouck Hurgronje. edited by G.
H. Bousquet and Joseph Schacht (Leiden: E. J. Brill. 1957).

2Ignaz Goldziher's famous study "On the Development of the I;ladith " in
Muslim Scudies. ii (1971) originally published in 1890, inspired Joseph Schacht's
approach to the origins of Islamic law.

31n his books The Origins ofMuhammadan Jurisprudence and An IIltroduction
co Islamic law, Schaeht raises the issue whether or not Islamic law existed in the greater
part of the first century of Islam. See the following reviews of his Origins: J. N. D.
Anderson, Die Welt des Islams 2 (1952): 136; J. Robson, The Muslim Wor/d 42
(1952): 61-63; W. M. Watt, Journal of the Royal Asiatic Society (1952): 91; A.
Jeffrey. ,":ldd!e East Journal 5 (1951): 392-94. H. Ritter, Oriens 4 (1951): 308-12. H.
A. R. Gibb. in JOlJmal ofComparative Legislation and International Law (1951): 114
6: Alfred Guillaume, in Bulletin of the School of Oriental and African Scudies 16
(1954): 176-7: S. 'V. Iitzgerald, in The Law Quarterly Review 69 (1953): 395-9.
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laid not by Mul)ammad and his followers. but by the early qac;fis. the legal specialists

appointed by the Umayyad Governors. It was the qac;fis who transformed the popular

and admil;istrative pr.lctices of the Umayyads into the religious law of Islam:l

In reaching his conclusion. Schacht bases his arguments on the feature of the
~ -

Qur'ânic legislation which is connected to the role of Mul)ammad as a religious

reformer in the rudimentary Muslim society: on the phenomenon of the tirst century of

Islam where Islamic law began to take its nascent shape. followed by a political situation

where the Umayyad played a signiticant role in the tormulation of Islamic law: and on

sunna and its related concept. In order to further comprehend Schacht's thesis. we will

examine his arguments as follow.

M~ammad and the Qur'iin

The starting point of Joseph Schacht's argument in supporting his thesis in

negating the existence of Islamic law in the tirst century of the Hijra is Mul)ammad and

the Qur'ân. Proclaiming himself in Mecca as a mcssenger of God with a divine

message. i.e.• Islam. Mul)ammad denied being a kiihin. i.e.. a person exercising the

power of arbitration all"Jng disputing parties in pre-Islamic Amb society. Nevertheless.

aeeording to Sehacht. Mul)ammad himself occasionally performed a similar role in the

capacity of a .'lakam, dealing with diverse issues such as marriage (Q.4:35). etc.

This denial was due to Mul)ammad himself who was not so satistied with the

limited role of being a I)akam, but strove for more political power. That he gained after

his migration to Medina. He established a new society there and fultilled his political

ambition. Therefore, Mul)ammad ~\Ias primarily concerned with political issues rather

4Schacht. Introduction. 23-27.
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than legal mallers. As Joseph Schacht says: "His authority was not legal. but, for the

bclievers. rcligious and. for the lukewarm. political. '·5 Ignaz Goldziher also states:

He did not cease to feel and practice the vocation of "warner" in his new
surroundings, but prophecy took a new course. The Prophet was no longer a mere
apocalyptic visionary. New circumstances had tumed him into a fighter. a
conqueror, a stateSr.1an. He organized the new and ever growing community.
Islam a~ an institution received new form in Medina. It was here that tb first
lineament of Islamic society, law. and poli(Ïcal order began to appear.6

To achieve his ambition of a political career, Mu!:lammad. according to Schacht.

needed a system which combined legal duties and moral obligations generated by a

religious spirit. In this case. Islam serves as the means through which Mu!:lammad as the

Prophet expounJed his mission to his people, calling upon them to guard themselves

from sin in order to enter Paradise in the hereafter. Thus. it can he argued that

Mu!:lammad did not need a definite legal system at the time; what he needed were

religious and ethical principles only. Besides. he realized that the legislation of the

Prophet was already accounted as an innovation in the law of Arabia. In this sense

Mu!:lammad had linle reason to change the existing customary law.7 Perhaps

Mu!:lammad was not interested in legal matters; according to C. Snouck Hurgronje

"Mu!:lammad knew too wel1 how little qualified he was for legislative work to undertake

it unless absolutely necessary."8Tyan also holds the same view. He says: "When one

glances through the work of Mu!:lammad one is easily convinced that he did not intend

5Ibid. 1J.

6Ignaz Goldziher. Introduction to Is/amic The%gy and Law. trans. Andras and
Ruth Hamori (New Jersey: Princeton University Press. 1981).8.

7Schacht. Introduction. 1J.

8Hurgronje. Muhammadanism (New York: Putnam. 1916).60.
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to institute a new judicial system nor to introduce a new system of legislation."9 That he

did not want to create a new legal system is proved by the existence of the borrowed

elements \0 in his teaching. such as. the prohibition of taking interest which is certainly

9E. Tyan. Historie de l'organisation judiciare en pays d'Islam (Leiden. 1960).
64. as cited by aI-Azami in On Schacht's Origins of muhammadan Jurisprudence
(Riyadh: King Saud Univ~rsity. 1985).16.

\0In his article "Foreign Elements in Ancient Islamic Law" in the JOlJrnai of
Comparative legislation and International Law. 1950.9-17. Joseph Schacht states that at
least there are four legal systems which influenced Muharnmadan law and jurisprudence
viz. Persian Sassanian law. Roman Byzantine (including Roman Provincial) law. the
canon law of the Eastern churches and Talmudic Law. Though according to :lim. it
should be realized that these elements have been so thoroughly assimilated and
Islamicised.

Schacht notes that while the influence of Persian Sassanian law was very little
and remained hypothetical as weil as the influence of the influence of thc E'lstem
churches. the influences of Talmudic are easy to account for. The latter phenomenon
could also be seen in the relationship between Roman and Islamic law. It seems that
Schacht support the idea of Ignaz Goldziher who is of the opinion that the par<llleis
between Roman and Islamic law occur in the field of legal concepl~ and principles and
extend to fundamental ideas of legal sciences.

In so doing. Schacht is against Nallino who is of the opinion that any important
influence Roman on ancient Islamic law was impossible and therefore non-existing.
According to Nallino at least the outlines of a great part of the Islamic law of private
must have existed among the people of Hijaz long before Mul)ammad. In addition. he
also claimed that Roman law was not applicable to the "multitudinous tribes of Ishmael."

In arguing about Nallino's ideas. Joseph Schacht stresses that Muhammadan
legal science started in Iraq about 100 A. H. and Medina depend upon that in Iraq. The
latter was deeply imbued with the spirit of Hellenistic civilization and at the same timc
was a great center ofTalmudic leaming. Moreover. Schacht stated that Greek logic also
had its influence on Islamic legal science. He exemplified the priuciple of the isti~1)iib.

that is the presumption that legal status once established. continues until the contrary is
proved.

To prove bis arilUment even further. Schacht gave several examples. He claimed
that the idea of "consensus of scholars" in Islamic legal sciences corresponds to the
opinio prudentum of Roman law. Another instance is that there is a legal maxim "the
children belong to the (marriage) bed." This maxim 1)adith has a parallel in the Roman
legal maxim "pater est quem nuptiae demonstrant." Ile a1so claimed that rahn. a security
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inspired by his interaction with Jewish life in Medina. not by his reflections on the

commercial practice of the Meccans. and the extension of the principle of retaliation

from homicide to causing bodily harm (Q. 5: 45) is based on the Jewish old

testarnenl.l J

for the payment of a debt. inquired the institutions of pignus which was found by the
Muslims in the conquered Byzantine provinces. and later on their early lawyers
approved of a corresponding elementary definition of rnhn .

Holving presented these arguments. Schacht concludes that legal concepts and
principles. including even fundamental ideas oflegalscience. entered Muhammadan law
from outside. in particular from Roman law. Whether these influences amountto little or
much is irrelevant. the important fact isthatthey did happen.

However. S. V. FitzGerald cornes with a different conclusion from that of
Schacht. He stated that there is not a single reference in any Islamic law book to any
Roman authority. He criticized the idea that Islamic jurisprudence was born in the
second century of the Hijra by stating thatthe Muhammadan law of inheritance had its
root in the hands of Zaid b. Thabit. Abü Müsa. Ibn Mas'üd. 'Umar and 'Ali. This is to
prove that thiny years following the Prophet's death Islamic jurisprudence had been
introduced in Medina. Moreover he claims thatthe division between the faqihs. lawyers
and theologians. and the amirs. the leaders in war. dates from the very beginning of
Islam.

FitzGer.lld a1so presents three general considerations to make his arguments
cven stronger. Firstly. from the evidence oflanguage he claimed that Arabic no doubt is
less givcn to borrowing words than other languages. Consequently. in the whole vast
vocabulary of Islamic law there is not a single word borrowed from Latin or Greek.
except for the instance of qiinün which means administrative regulation rather than law.
A second consideration is that where as in Roman law the written document is premary
evidence. Islamic law considers that the evidentiary value of writing is less than that of
or.ll evidence. This evidence contradicts the idea of direct borrowing. A third
consideration is that in the whole of Islamic legalliterature there is no mention of any
such source. Islamic law is the law of God. the only lawgiver; no human prince has any
power of legislation. Finally. FitzGerald concludes that there is no such conspiracy and
no reason whatever to suppose that the conscious sources of Islamic law are anytiUng
but exactly what the Muslim writers say they are.

IISchacht. Introduction. 13. Sec also bis article "Foreign elements in Ancient
Islamic Law" in Journal ofComparative JegisJation and International Law 32 (I950).9
17.
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The Qur'an 12 itself indicates Mu!):rrnmad's interest through its legal verses.

which mainly focus on ethics and legal norms such as keeping plcdgcs and contracts.

standing by one's testimony. not cheating. However. the Qur'an docs not provide

further legal information and there are no legal effects on actions in the Qur'an. The text

of the Qur'ân docs not elaborate on such questions as civil rcsponsibilitics l3 and

conformity of actions to the law. or their ':iolation. Neither docs it stipulale a punishmcnt

for a wrong action or a wrongdoer. except that they will be punished in Hell. This is

understandable because Islam. in Schacht's view. is a system of dutics cmbr.lcing ritual.

legal, and moral obligation on the same stress. Thus if allthese clements arc eompletely

applicable, there would be no need for a legal system in the narrow meaning of the

term. 14

An example of the ethical attitude of the Qur'an towards legal matlers is its

injunetions on contraclS. The Qur'ân merely asserts what had existed in pre-Islamic

Arabia. Its stipulations include the writing of an agreement. bringing witnesses or giving

a guarantee if a scribe was absent. or employing someone to fulfill an agreed contr.lct

or to retum a deposit to its owner. In the same manner. the Qur'an introduces the law of

war which, to a great extent, still conforms to the general framework of pre-Islamic

custom such as how the booty is to be distributed. and how the conquered arca is to be

treated. The Qur'ân a1so introduces family law in numerous verses. but its main concem

12Schacht discusses the Qur'ânic legislation in less than four pages in The
origins ofMu/;uunmadanjurisprudence (224-227). Azami criticizes Schacht's ignordnce
of the Qur'ân as a fundamental error of his work.

13Schacht, Introduction. 12.

14Ibid. Il.
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in this respect is to regulate behavior towards women and children, orphans and

relatives. dependants and slaves. 15

Consequently, one may assume that the legal concems of the Qur'ân and

MUQammad's interest in political issues work hand in hand. The first step was to reform

the inhuman treatment of women, children and orphans, as weIl as to hait the laxity of

sexual morals and to strengthen the marriage. And the second was to extirpate pre

lslamic Ar.lbian vices such as gambling. taking interest, and khamar. In tum. both the

Qur'an and MUQammad were concemed to provide solutions for new problems which

had arisen in family law. in the law of retaliation, and in the law of war. This was

intended to facilitate MUQammad's political aims and to replace the structure of pagan

society with an Islamic society. Therefore, it can be concluded that MUQarnmad' s role

in the formation of Islamic law was minor. at best. As J. N. D. Anderson states: "It is

evident that MUQammad himself made no attempt to work out any comprehensive legal

system. a task for which he seems to have been singularly ill-suited; instead. he

contented himself with what went littlc beyond 'ad hoc' amendments to the existing

customary law".16

The fust century of the Hijra

Having discussed MUQarnmad and the Qur'ân, Joseph Schacht proceeds to the

situation after the death of MuQarnmad. when political power was held by the caliphs

who acled 10 a great exlent as the lawgivers of the community. At that time. the caliphs

did not appoint qiiçJïs and did not yet lay down the groundwork which could

15Ibid. 12.

16J. N. D. Anderson. "Recent Developments in Sharï'a Law." Muslim World,
40. (1950). 245.
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subsequently serve as the basi~ for the Islamic justice system and the administmtion of

just:ce. 17 What they did was to continue the modification and completion of the ancient

Amb system of arbitr.ltion. Juynboll maintains that it is genemlly accepted that the first

four caliphs set their own standards. They ruled the community in the spirit of the

Prophet, thinking of their own solutions to problems mther than meticulously copying

his action. 18 For example, the first caliphs wen: beyond the sanctions enacted in the

Qur'an by punishing with flogging the authors of satirical poems directed against rival

tribes and stoning to death for unlawful intercourse. 19

Not only the system of arbitr.ltion but also the pre-Islamic idea of sunna

reasserted itself in Islam and later became predominant in Muslim life. H. A. R Gibb

states that the term sunna me~! "the eustom of the community conducted by oml

transmission."20 Actually, the Muslims, says Ignaz Goldziher, did not have to invent

this concept and its practical importance. It was already weil known to the ancient

pagans of the period before Islam. To them sunna meailt those rules whieh were in

eonformity with the tr.ldition of the Arab world and the ancestral manners and

custom.21 For the ancient Arabs, sunna was the golden rule; whatever was customary

17Ibid, 16.

18G. H. A. Juynboll, Muslim Tradition: Scudies in Chron%gy, Provenance and
authorshipofear/y f:ladith (Cambridge: Cambridge University Press, 1983), 15.

19 According to Joseph Schacht this punishment does not occur in the Qur'an
and is obviously taken l'rom Mosaic law. Sec his Introduction, 15.

20H. A. R. Gibb, Mohammedanism, ed. 2 (Oxford: Oxford University Press,
1970), 73-4.

21 Goldziher, Muhammedanische Scudien, Vol. 2, trans. S. M. Stem (London:
1967), 13.
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was right and proper and whatever the forefathers had done deserved to be imitated.22

Accordingly. the idea of sunna leaves no room for innovation and rejects every single

innovation. of which Islam itself can be counted as one. Therefore Islam had to

overcome this obstacle. But. Schacht argues.

[O)nce Islam had prevailed. even among one single group of Arabs. the old

conservatism reasserted itself; what had shortly before been an innovation now

bec:\me the thing to do. a thing hallowed by precedent and tradition. a sunna. This

ancient Arab concept of sunna was to become one of the central concepts of

Islamic law.23

According to Goldziher. the tenn sunna is still used in the same manner in pre-

Islamic Arabia which had been little influenced by Islam. Among the pious successors

of MUQammad and in the early Islamic society sunna came to mean anything that could

be proven to have been the practice of the Prophet and his oldest disciples. "Just as the

pagan Ardb adhered to the sunna of his ancestors. so was the Muslim community

enjoined to uphold and follow the new sunna. Thus the Muslim idea of sunna is a

variant of an ancient Arab concept."24

The tirst two caliphs. Abü Bakr and 'Umar used the idea of sunna not in legal

malters but rather in political doctrine. and the word came to the policy and

22Schacht. Introduction. 17. See also idem.• "The law" In Unity and Variecy in
Mus/im Civi/ization. ed. G. E. Von Grunebaum. Chicago: University of Chicago Press.
1955. 69; his "Pre Islamic Background and Early Development of Jurisprudence." in
Law in the Middle East: Origin and Development ofIslamic Law. eds. Majid Khadduri
and Herbert J. Liebesny (Washington D.C.: The Middle Eastlnstitute. 1955).34.

23Schacht. Introduction. 17.

24Go1dziher. Muhammedanische Studien. Vol. 2.13; Herbert J. Liebesny. The
Law of the Near & Middle East: Readings, Cases, & Materials (Albany: State
University of New York Press. 1975). 13.



•

•

•

administraùon of the caliph. The sunna of the Prophet at the time used to link the sunna

of Abu Bakr and 'Umar to the Qur'fuI. The first caliphs continued to use the idea of

sunna and mixed it with the sunna of the conquered territories outside Ambia. just as

during Mu!)arnmad's lifetime the sunna of Amb society was used to solve problems of

Muslim society. This is to prove that Islam in the conquered arcas was and continued to

be a flexible religion. "As far as there were no religious or morJ.! objections to spccilic

transactions or modes of behavior. the technical asPCCl~ of law were a malter of

indifference to the Muslims."25 "[T]he treatment of tolerated religions. the me!hods of

taxation. and the institutions of emphyteuis and of waqf' arc sorne instances of legal

pmctices which originated from the tmditions of the conquered arcas.26 Schacht.

therefore. concludes that "during the greater part of the first century Islamic law. in the

technical meaning of the term. did not as yet exist. As had been the case in the time of

the Prophet. law as such felI outside the sphere of religion."27

The Umayyads supplanted the rule of the caliphs of Medina in the middle of the

first Islamic century. The Umayyad pcriod is considered by Schacht as an important

pcriod in the development of Islamic law. The Umayyads were not concerned with

religion and religious law. instead they focused on the political administration of their

domains. However. "they and their governors were responsible for developing a

number ofessential features of Islamic worship and ritual. of which they had found only

rudimentary elements."28

25Joseph Schacht. Introduction. 19.

26Ibid.

27Ibid.

28Ibid.23.
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The Umayyads. in dealing with war against their enemies. established

regulations and administrative law. such as the law of war and of fiscal administration.

One example is the restriction of legacies to one-third of the estate. which meant that

when a person died without a known next of kin. two th:rds of the estate went to the

public treasury.29

They also took a very significant step regarding the administration of the law by

appointing Islamic judges or qiiç!fs. As a matter of facto it was the governor who had full

authority over his province, administratively. legislatively and judicially. but he

delegated his judicial authority to the qfiçfi as the law giver. The jurisdiction of the qiiç!is

extended to Muslims only. In making their decisions. which subsequently becarne the

foundations of Islarnic law. the qfiçfis based their judgement on their own creation. They

also improved their ability concerning legal decisions by combining the customary law

with the spirit of the Qur'an and the conternporary legal norms in Muslim societies at

thetime.

According to Schacht, in the long run. this duty needed more specialists who

were versed in legal matters. They were not trained for the purpose. but were individuals

concerned with legal matters. By examining the customary law. along with the Qur'an

and Islamic norms. they eventually laid down the so-called Islarnic way of life. They

also surveyed the field of the law. including the administrative and popular practices.

and took the acceptable ones and modified or rejected the others. The result of their

work was transformed into Islarnic law; this resulting idea! theory depend on the caliph.

the governor or the individual Muslim to apply it into practice.30 Ibrahim aI-Nakha'j of

Kiifa was a specialist in Islamic law. He save responses to queries concerning rituals,

29Ibid.24.

30Ibid.27.
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family matlers. but not in technical matters of law. His contempor'.;Jies did likewise. In

other words. they acted solely as the muflîs who oceasionally criticized the rcgulations

of the Umayyad govemment.31 Having examined the legal and practical administration

of the Umayyad period. Joseph Schacht concludes that Islamic law in fact originated at

the time of the Umayyads.32

SUDll8 and the Living Tradition

Let us now go back to the concept of the prophetic sunna which is considercd

as an authentic source by tile tr.lditionalists. According to Schacht. the tcrm 'sunna of

the Prophet' appeared authentically in a letter addressed by the Khariji leader'Abd Allah

b. Ibiiçl to the Umayyad caliph 'Abd al-Malik about 76 A. H.l695 A. D.: l;Iasan al-Ba.~n

also addressed his treatise to the latter, using the same term. but with a theological

connotation.33 Goldziher has shown that this originally pagan term wa.~ taken over and

adopted by Islam.34 and Margoliouth has concluded that sunna as a principle of law

originally meant the ideal or normative usage of the community. and only later, did it

acquire the restricted meaning of precedents set by the Prophet.35

Schacht believes that not until seven decades of Islamic history had passed did

the concept of the prophetic sunna be;:ome familiar in Muslim society. To support this

idea, Schacht maintains that the term sunna itself means nothing more than 'precedent.

3lIbid.

32Ibid.

33Ibid, 18.

34Goldziher, "The principle of Law in Islam," in The Hisrorians' Hisrory of che
wor/d 8, 1904. 294-304.

35D. S. Morgoliouth. Ear/y deve/opmenr ofMohammedanism (London: 1914).
69 f .• 75.



•

•

•

16

or way of life'.36 He quotes Ibn Muqaffa'. a secretary of state in late Umayyad and

early 'Abbasid timcs. who wa~ of the opinion that sunna. a~ it was undcrstood at the

time. was based not on authentic preced~nts laid down by the Prophet and the first

caliphs but to a great extent on the administrative regulations of the Umayyad

govcmment. It wa~ the caliph who wa~ free to fix and codify the alleged sunna)?

Schacht caBs the sunna which was understood by the ancien! schools of law the

'living tradition'. He gives evidence from the ancient Medinese texts. for instance.

Muwaua' of Malik. iii. 173 [.,38 where Malik quotes a mursal tradition on pre-emption

on the authority of the successors Ibn Musayyib and Abü Salama b. 'Abd al-RaJ:1man.

and adds: "To the same effect is the sunna on which there is no disagreement amongst

us." In order to show this. MaIik mentions that he heard that Ibn Musayyib and

Sulayman b. Ya~ar were asked whether there was a sunna (that is. a fixed rule) with

regard to pre-emption. and bath said 'yeso there is'. and gave the legal rule in question.

Schacht here intends to demonstrate that the sunna was established by the Medinese

because the companions of the Prophet held an opinion that agreed with the doctrine in

question and men did not disagree on il. He then. concludes that "the wording here and

elsewhere implies that sunna for Malik is not identical with the contents of traditions

from the Prophet."39

36Schacht. Origins. 58.

3?Ibn al-Muqaffa'. "Risala f. al-Sahaba" in Rasii'il al-Bulaghfi'. ed. MuJ:1ammad
Kurd 'Ali (Cairo: 1913). 126.

38al-Azami uses the same instance to criticize Schacht's argumentation. See. On
Schacht's Origins, 43.

39Schacht. Origins. 62.



•

•

•

Iï

Awzâ'î. a prominent scholar of Syria. though he acknowledges the concert of

the sunna of the Prophet. does not identify it with formai traditions. He contended that

informai tr.ldition wit!lout isniïd and anonymous legal maxim were the way to show the

existence of a past sunna going ba.:k to the Prol'het. His idea of the 'living tradition' is

based partly on actual custom. which in many cases. werc projected back to the higher

authority such as 'Umar b. 'Abdal'azîz. or idealized by himself. he even considercù the

stage of his immediate predecessors as the perpetuai and agrceing practice. Thercfore.

the continuous practice of the Muslims is the signiticant clement. Reference ta the

Prophet or to the tirst caliphs is optional. but not necessary for cstablishing it.40 Awza'i

mentione<l that "he who kills a foreign enemy (in a single combat) has the right to his

spoils". According to Schacht. Awzâ'i does not say that this maxim can bc tmced to the

authcrity of the Prophet.

The Imqians. in their view of sunna. no more think of it as based on tmditions

from the Pro?het than do the Medincse. With reference to the Ir.lqians assertion. "wc do

this on account of the sunna" . Schacht argues that they use sunna ;'$ an argument. cven

when they can show no relevant tradition.41

Abû YÛsuf. a member of the lraqian school of law. distinguishes between what

he has heard on the authority of the Prophet. the traditions (iichar), and the well-known

and recognized sunna. The latter in Schacht's opinion is the doctrine of the school. the

outcome of religi0l1s and systematic objections against the ancient lax practic~.

For Abû YÛS1'f. sunna was not merely related to the Prophet. He relat.~s a

tradition from 'AH. according to which the Prophet as weil as Abû Bakr used to award

40 lashes as a puni~hment for drinking wine. wherca~ 'Umar awarded 80 lashes. He

4OIbid, 70.

41Ibid,73.
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then comments: "Ali this is sunna. and our companions arc agreed that the punishment

for drinking wine is 8J stripes."

Comparing the Medinese and Imqians as regards the idea of the sunn:J of the

Prop..et. Schacht concludes:

[T]he 'sunna of the Prophet' . as understood by the Ir.lqians. is not identical with.
and not nccessarily expressed by. tmditions from the Prophet: it is simply the
'living tr.ldition' of the school put under the aegis of the Prophet. This concept is
shared by Awzij'i. but not by the Medinese. It cannot he regarded as originally
common to ail ancient schools of law. and as hetween the Syrians and the Imqians.
the evidence points definitely to Ir.lq as its original home. In any case. it was the
lrolqians and not the Medinese to whom the concept of 'sunn:J of the Prophet' was
familiar bcfore the time of Shafi'i.42

il was Shafi'i who originally determined that the sunn:J is established only by

traditions going back to the Prophet. not by praetice or consensus.43 ln so stating. he

attacks the old ideas of sunn:J. 'practice' and 'living lr.ldition'. He addressed his critique

towards the Egyptian Me:linese a~ follows:

So you relate in this book (the Muwa!!Ii') an authentic. well-attested lr.ldition from
the Prophet and two traditions from 'Umar. and then diverge from themall and
say that judgement is not given according to them and that the practice is not so.
without reporting a statement to the contrary from anyone 1 know of. Whose
pr.lctice then have you in mind when you disagree on the strength of it with the
sunna of the prophet--which alone. we think. ought to be sufficient to refute that
pr.lctice-- and disagree not only with the sunn:J but with 'Umar also?.... [A]t the
same time. you fall back on practice. but we have not discovered to this very day
what you mean by practice. Nor do 1think we ever shall.44

42lbid. 76.

43Schacht. Introduction. 10-49: "Law and Justice." in The Cambridge History
ofIs/:Jm 2 (Cambridge: Cambridge University Press, 1970,539-55; "A Revaluation of
Islamic Tmdition." Journ:JI ofthe Roy:JI Asi:Jt!': Society 49 (1949): 43-54.

44Shafi'i, Kitiib IkhtiIiif MiîIik W:J :JI-Shiifi<ï, in :JI-Umm (Cairo: 1357 H), 68•
as cited by Schacht, Origins,78.
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Juynbol1. v!ho admits much influenced by Schacht also cornes to the same

conclusion with the latter by stating that the time when the concept of -,unna hegan to

be exclusively identified with -,unnaC al-Nabï is to he set at sorne six or seven decades

after the Prophet's death. that is towards the end of the first century of the Hijra.ol5 ln

reaching this conclusion. Juynboll examines the chronology of the growth of traditions.

and he describes the prophetie sunna with reference to the first caliphs. Only thirty nine

of the prophetie sayings were transmitted through Abü Bakr in MaIik's Muwa!!a' with

deficient isniïd to Mâlik. In Tayâlisï's Musnad. only nine tr.lditions are tr.lnsmitted

through Abü Bakr. seven of which are of the carhïb wa carghïb genre and two are

historical accounts. In Muslim's $ahïh • five tr.lditions go back to Abü Bakr. and these

can a1so be found in Ibn J:Ianbai in longer or shorter versions. This evidence implies that

Abü Bakr in making decisions did not consider examplcs set by the Prophct or his

fol1owers but relied a1most exclusively on his own judgement. Otherwise many more

traditions traced back to him would have been found in the earliest collections.ol6

'Umar. the second caliph. according to Juynboll. did not mention the ."Unna of

the prophet as the main tools of solving problems on his death bcd when he told his

followers to resort in case of difficulties to the Qur'an. the Muhajirün. the An~ar. the

people of the desert and to the ahl al-dhimma.47

In Mâlik's MuwaUiï' of ail the 234 tr.lditions in which 'Umar figures. only

fif'een contain sayings or descriptions of actions of the Prophet with three more which

45Juynboll. Muslim Tradition. 30,

46ibid.24.

47ibn Sa'd. Kiciïb al·TabaqiïC al-Kabir, 9 vols. iii i. ed. E. Sachau cC al. ii •
(Leiden: 1905-17).243.
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arc mere repetitions.48 This suggests that 'Umar was not in favor of the prophet's

traditions bcing widespread.

As regards 'Umar's words mentioned above. it is safe to conclude that 'Umar

would have to refer to the sunna of the Prophet in his statement if the concept of sunna

had already bccome exclusively equated with the sunna of the Prophet.

'Uthman's tr.lnsmission of the traditions did not differ from that of two of his

predecessors. There is a lack of legal traditions in those tr.lllsmitted by him. though he

was one of those companions whose personal advice was sought on legal issues.49

Although the numbcr ofpeople who allegedly tr.lnsmitted material from him is large. not

one prophetie tradition-- legal or other-- on his authority is listed in the Tabaqfic of Ibn

Sa'd with the exception of the famous dictum Man qfila 'aJayya mfi Jam aqüJ etc.So

'Uthman also seems to have relied solely on his own judgement. In Millik's Muwallfi'

only three of his tr.lnsmission .... ~re concerned with prophetie traàitions.

Having examined the first thcee caliphs. Juynboll concludes: "So far a pattern

seems discernible. A major historical source depicts the first three as mainly relying on

their own personal judgements. offering only very few instances when they allegedly

resort 10 following an example set by the prophet."SI He states further: "a1though the

concept sunnat aJ-Nabî occasionally emerges in the earliest sources. in the vast majority

48Juynbo;l. Muslim Tradition, 27

49Ibn Sa'd. Kitfib, v ii 2. 99.

sOIbid. 100. Juynboll discusses this saying in chapter 3 of his Muslim Tradition.
and offers an analysis and tentative dating ofthis saying (mid second century).

SIJuynboll. Muslim Tradition. 28.
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of cases we find merely sunna. with or withOl.., the definite article. while the contexts do

not make clear to whom and/or to what region the sunna in question is ascribcd."52

Juynbol hcre intends to eonvince the rcaders that the concept of sunna is not

necessarily related to the Prophet. others also couId create a sunna. 'Umar b. 'Abdal'azlz

who is deseribed in history as a promotor of the prophetie sunna. did not neglect sunnas

from other sources. It is evident from a saying attributed to him in Ibn'Abd al-l:Iakam's

Sirat 'Umar Ibn 'AbdaJ'aziz: "sanna rasiiJullfih wa wuliieu 'Jarne; ba'dahu..." "The

Prophet and after him his suecessors in office. established sunna.". Sinee 'Umar 11 was

born in 60 A. H.• it is safe to assume that his ideas coneerning the sunnaC al-Nani in

any case were not earlier than the year 80 A. H..53

The Isniids System

Another argument Joseph Sehaeht brings to the support of his theory of the

development of Islamic law relates to the isnfîd. Aeeording to him. "There is no reason

to suppose that the regular praetiee of using isnfîds is older than the bcginning of the

second eentury A. H.'·54 He based his statement on Horovitz who pointed out that the

isnfîd was already established in the generation of Zuhri (d.123 A.H. or later). but to

project its origin backwards into the last third of the ficst century A.H. at the latest or

weil before the year A.H. 75 is unwarranted. and also Caetani has shown that the ismid

was not yet eustomary in the time of 'AbdalmaIik (65-86 A.H.).55

52Ibid. 32.

53Ibid. 34.

54Sehaeht. Origins. 37.

55Ibid.
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As Schacht denies the existence of the traditions from the Prophet in the first

century of the Hijra. it is natural that he also denies the existence of isniid at that time.

He suggesl~ that interest of the isniid started from the civil war•

... the civil war 'Which began with the kjl1ing of the Umayyad caliph Walid b.
Yazid (A.H. 126), towards the end of the Umayyad dynasty. was a conventional
date for the end of the good old time during which the sunna of the Prophet was
still prevailing; as the usual date for the death of Ibn Sinn is A.H. 110, we must
conclude that the attribution of this statement to him is spurious. In any case, there
is no reason to suppose that the regular practice of using isniids is older than the
bcginning of the second century A.H..56

Juynboll in line with Schacht. argues that according to Muslim scholarship, the

isniid came definitely into use after the troubles ensuing from the murder of the caliph

'Uthman 35/656. But it is not likely. He shows that it is more likely that this word the

civil war (litna ) is meant between 'Abdallah b. aI-Zubayr and the Umayyad caliphs in

Damascus. He examines Ibn Sinn's use of that word and interprets that the latter used

that term to describe an event which occurred during his own life--that is the civil war

between 'Abdallah b. aI-Zubayr and the Umayyad caliphs-- rather than to an event

which took place when he was still an infant.57 Juynboll also takes Zuhrî's position as

the first man who made consistent use of isniids. Since the latter was born in 50 A. H., it

seems more likely to consider "the litna alluded to in the statement of Ibn Sinn as the

one resulting from the conflict 0: Ibn aI-Zubayr and the Umayyads."58

To make this opinion even stronger, Juynboll examines the binh of the

institution of the isniid. He argues that the more appropriate date to put is in the late

sixties or early seventies. This is 50 because the bulk number of forged 1)adith were

56Ibid. 36-37.

57Juynboll. Muslim Tradition. 18.

58Ibid. 19.
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noticeable by the end of the first century. Therefore it is not safe to assume that the

institution of the isnad is earlier than the above date since it would take so 1. ·ng for the

first Muslim isnad critics to apply theircriticism and that is not reasonable.59

In addition to that. Schacht is of the opinion that the isnads were put together

very carelessly.60 He goes even further and says. "Any typical representative of the

group whose doctrine was to be projected back on to an ancien! authority could he

chosen at random and put into the isnad. We find therefore a number of alternative

names in otherwise identical isniids."6\ He cites such alternative names which are

particularly frequent in the generation preceding Malik. as Nâfi' and Sâlim. Nâfi' and

'Abdallah Ibn Dïnar. Nâfi' and Zuhri. yaJ:tyâ Ibn Sa'jd and 'Abdallah b. 'Umar 'Umarl.

yaJ:tyâ Ibn Sa'jd and Rabi'a62 He also mentions th" alternation between Mu~ammad

Ibn 'Amr Ibn J:lazm and Abû Bakr (Ibn 'Amr) Ibn J:lazm as an instance from the

generation beft're thal.63

To support his argument about the general uncertainty and arbitr.ll)' chamcter of

isniids. Schacht cites two stories about a mudabbar 64 slave. each with a special i.~niid .

One eX:l!.nple with the isnad Mâlik--:v1ui)arnmad Ibn 'Abd al-RaJ:tmân Ibn Sa'd I:>n

Zurdr:l: •.laf~a killed a mudabbar slave who had bewitched her.65 Another instance with

59Ibid.

6OSchacht. Ongins. 163.

61 Ibid.

62Ibid. 164.

63Ibid.

64A slave to whom freedom has been promised on the master's death.

65Mâlik Ibn Anas. Muwaf{a'. iv. version yaJ:tyâ Ibn yaJ:tya, with the
commentary ofZurqâni. 4 vols (Caire: 1310).49.
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the Isntid Malik-- Abu aI-Rijal MuJ:tammad Ibn 'Abd aI-RaJ:tman (Ibn Jariya)--his

mother 'Amra: 'À'isha sold a mudabbar slave who had bewitched her.66 Schacht

argues that the two similar stories cannot be regarded as historical since they were put

into circulation in the generation preceding Malik on the fictitious authority of one

MuJ:tammad b. 'Abd al-RaJ:tman whose narne was used to refer to!Wo different persons

in the two versions and it is doubtful whether Malik met either ofthem.67

Another exarnple of how clumsily the isnads were put together was given by

Juynboll. He examined the isnads of the man kadhaba dictum and found that at least

five types of isnads were ascribed to Abu I:Ianifa. Based on these various types of

isntids he claims that they were most probably put together a considerable time after

Abü I:Ianifa's death. This is reasonable since according to Juynboll, Abü I:Ianifa himself

was reponed for having ridiculed prophetic sayings.68 He argues that the latter may be

considered as hardly having been concerned with /;Jadich. . !e fact that there were sorne

collections with his narne, may be explai,1ed as the result ofthe efforts of later adherents

to the I:Ianafite madhhab. Juynboll calls them the 'Abu I:Ianifa isntids' and claims that

they cannot be found in other canonicaI collections of /;Jadich, thus "they were probably

fabricated long after Abü I:Ianifa's death in order to lend this Imfim more prestige in the

66Shaibani, Muwaga'. version of Malik Muwaga' (Lucknow: 1297), 359; see
aIso Shafi'i, Kitab Ikhtiliif, 93.

67Schacht, Origins, 164.

68There are severa! reports in which Abu I:Ianifa emerges to ridicule prophetic
sayings, especiaIly those which have taken the form of legaI maxims or slogans. Thus,
when his attention was drawn to the saying: Al-bayyi'iini bi 'l-khiyar ma lam
yatafarroqa he said: That is mere majaz.' And when the maxim Afrara al-/;Jajim wa al
ma/;Jjüm was mentioned to him, he said: That is (merely) saj' . On another Prophetic
saying was cited: 'Al-wuçfiP nisE al-iman', which prompted Abü I:Ianïfa to sneer: "So
why do not you perfom this ablution twice in order that you perfect your faith.'''
Juynboll, Muslim tradition, 121.
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malter of 1)acJÏch transmission and also. perhaps. to bridge the gap somewhat between

the ahl al-m'y and the ahl a/-1)adith .',69

Schacht also contends that isnads were gradually improved and projected back

to higher authorities. so the most perfect and complete isnads are the lates!. He points to

Abu Yüsuf who has collected in the Commentary the parallels in the classical and other

collections. A comparison of his collection shows that the extent of the progressive

completion. improvement. and backward growth of isnads exist in his Achar.7o Schacht

also points out that "Shafi'i does not remember having heard a certain tradition with a

reliable isnad and doubts whether it is weIl authenticated. But the same tradition exists in

Bukhari and Muslim with a first-class isnad."71

HOlving discussed the foregoing survey of man kadhaba tradition in Tayillisi.

Juynboll reach the same conclusion as Schacht's that the more elaborate or composite a

tradition. the later it came into circulation. This also occurred for isniids. Tayaiisi once

recorded Shu'ba who said: 1 chink (Italie: Juynboll) that this tradition is a saying Abü

Huraira received from the Prophet. But this tradition is listed marfii' in later collections.

without any additional expression of doubt on the side of Shu'ba.72 This dictum came

into circulation in second half of the second century a. H.• due to responsibility of the

key figures in the man kadhaba isniids such as Shu'ba b. al-Hajjaj (d.l60 A. H. ). active

in B~ra and Küfa, Abü 'Awana al-Wac;lc;laJ:t (d. 176 A. H.) active in Wasi! and Ba.5r.t.

and 'Abd Allah b. Lahi'a (d. 174 A. H.). active in Egypt. In addition. the shift from

69Ibid. 123.

70Schacht. Origins. 165.

7IShafi'i. a/-Risiilah, ed. Sheikh AJ:tmad MuJ:tarnmad Shakir (Cairo. 1940).
315, as cited by Schacht in Origins, 166.

72Juynboll, Muslim Tradition. 128.
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qfi1a. qawwala. and taqawwala to kadhaba. and 'ftara couId he considered as an

improvement made. More over, thirty-one isniids which Ibn aI-Jawzi lislS but are not

found in the nine older collections have to he considered as fabrications from the fourth

century A. H. onward.73

In addition. Schacht states that we do not have any legal tradition from the

Prophet which can positively he considered authentic.74 He bases this statement on the

so-called e silentio argument. Schacht assumes that the best way of proving that a

tradition did not exist at certain time is to show that it was not used as a legal argument

in a discussion which would have made reference to it imperative. if it had existed.75

Juynboll supports this 'heory and adds that Muslim collectors frequently compile

everything that earlier collectors have brought together. The fact that some traditions are

absence in later compilers should he considered as "a relevant fact with significant

implications for the chronology of that material or its provenance."76 Juynboll then

concludes that "the more famous the 1)adith. the more significant is ilS absence where we

73Ibid. 130.

74Schacht. Origins. 149. In this statement. he followed D. S. Margoliuth who
says in his Early Development of Islam that the Prophet had left no preceplS or
religious decisions i.e.• had left no sunna or 1)adith outside the Qur'an; that the sunna
as practiced by the early Muslim Community after Mul)arnmad was not at ail the sunna
of the Prophet but was the pre-Islamic Arabian usage as it stood modified through the
Qur'an; and that the later generations. in the 2ndl8th century. in order to give authority
and normativlty to this usage. developed the concept of the sunna of the Prophet and
forged the mechanism of the 1)adith to realize this concept. H. Larnmens. in his Islam
:Belief and institutions. expresses the same view and declares tersely that the practice
(sunna) must have preceded its formulation in the 1)adith . See. Fazlur Rahman. Islam
(Chicago: The University Chicago Press: 1966).45.

751bid. 140.

76Juynboll. Muslim Tradition. 98.
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wouId have expected itto be included and. consequently. the greater is the value ofthis

non-oecurrence bei::g ::Jduced as an argumencum e silencio ."71

Another of Schacht's theories is that new isnfids and additional authorities wcre

created in order to confilm a tradition with self-reliant evidence.78 For example. Malik

in his Muwaga' refers without isnfid to the instructions on the zakfit tax which 'Umar

gave in writing: the same instructions are projected back to the Prophet. with isnâds

through 'Umar and other companions in Ibn l;Ianbai and the classical collections. 79

Schacht aIso believes that ail family isnfids 80 are spurious.81 The existence of a

family isnfid not an indication of authenticity but only a device to make the tr.ldition

nIbid.

78Schacht. Origins. 167

79Ibid.

80For instance. frou father to son or grandson. from aunt to nephew. or from
master to freedman.

81W. M. Watt says. while this may be so in the legal field. the use of such a
device presupposes that there had been genuine instances of the 'family isnJd
presumably in the historicaI field. He uses his personal experience to back up his idea.
he personaIly. despite the fact of being a European living in 1980. knows of an event
which happened about 200 years ago but is not recorded il' any book or document. and
bases his knowledge on a 'family isnfid' . His maternai grandfather as a small boy was
told by his great grandmother (caIled Mrs. Burns. but not relative) that she had oncc
entertained to tca the poet Robert Burns in her house in Kilmarnock. and shc added that
at this period 'he was not much thought of. He died in 1796. Watt. then. comments:

"that if this can happen in the non-oral culture of nineteenth- and twentieth
century Europe- and he has no reason to doubt the truth of the story - one might
reasonably expect that in the predominantly oral culture of seventh-century Arabia
families would preserve tolerably reliable reports of encounters between their ancestors
and MuI;1ammad; and it appears that sorne reports were written down within about a
century of the events". But Watt did not further elaborated why he distinguished
between tradition as historicaI source and legaI source. See his "The reliability of Ibn
IsI;1aq's Source" in Early Islam (Ec!inburgh: University Press. 1970),20.
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look secure.82 He quotes Zurqani. who examines the discrepancy in family isn5ds of

the various versions of a tradition in Muwaiia'. i. 39. conceming Malik's immediate

authority 'Amr Ibn YaI)ya aI-Mazini: this tradition is an agreement between different

doctrines.83

Juynboll in line with Schacht's argument that ail the family isn5ds are spurious

examines the origin of the man kadhaba dictum in the oldest Iraqi collection. that of

Tayalisi. A frequently occurring version reads: Man q5la (or taqawwala ) 'alayya m5

lam Olqul fOllyawbawwa'...etc., with the following isn5d: Tayalisi - 'Abd aI-RaI)man b.

Abï al-Zinad - Abu aI-Zinad - 'Âmir b. Sa'd - 'Uthman - Prophet. Juynboll focuses on

Ibn Abï al-Zinad who is a controversial figure who ail Iraqi critie, stamped as a weak

transmiuer. The reason for this is that according to Ibn Sa'd he claimed that he had

received from his father. That is why Malik also expressed his suspicion of the material

he allegedly received from his father who died in 130n48, while the"man q5la 'alayya

m510lm Olqul" tmdition was introduced after that date, not in Medina, his first town, but

in Baghdad where he died at the age of 74. Juynboll also notices the fact that only

Tayalisi and Ibn l:Ianbal who collect this tradition and the fact that it docs not occur in

(atcr, sounder collections, as additional proof for its being deemed spurious.84

The common 1ink theory is the most important theory which introduced by

Schacht. He gives an illustr.ltion which describes a typical example of the phenomenon

of the common tmnsmiuer occurrinr. in Ikhtilafal-Ijadith, 294, where a tradition has the

following isniïds :

82Schacht, Origins, 170.

831bid, 17 I.

84Juynboll, Muslim Trodition, 126.
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Mu!!alib

Prophet

1
Jabir

1

Shafi'i

sulhïman
b.BilaI

1
Anonymous

1

Prophet Prophet

1 1
Jabir Jabir

1 1
a man of the Mu!!alib
Banusalama 1

'----_'----__---J

'Amr b.Abi 'Amr the

...- fre_ed_m_lofMu!!alib

,1bdal'AziZ Ibr'.ihim

'-- b_T==d

"'Amr Ibn Abi 'Amr is the common link in these isniids . He wouId hardly have•
hesitated between his own patron and an anonymous transmiller for his immcdiatc

authority."85

Juynboll recognizes that this theory is a brilliant one.86 and gives further

illustrations in its support :

A tradition whose isniids seem to have a common link is what one might cali a
legal maxim conceming the minimum amount of a dowry plus an idraJ. The
prophet is reported to have said: Lii mahm diina 'ashmti darJhim. i.e.. no dowry
less than ten dirhams. which in two other versions is preceded by the idr.ij: La
yank:$ü 'n-nisii'a illii '/-akfii'u wa-/ii Y'lzawwijiihunna illa '/-awJiy;Pu. i.e.
women should be married only to husbands of equal social status and
exclusively through the intervention oftheir guardians. Via the companion Jabir
Ibn 'Abd Allah and various Successor links. the isniids converge in Mubashshir
Ibn 'Ubayd; the maxim /ii mahra...on il~ own is then transmilled further by one
'Abd al-Quddüs Ibn al-l;Iajjaj and this maxim together with two versions of the

• 85Schacht. Origins. 172.

86Juynboll. Mus/im Tradition. 207.
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idrJj (with irrelevant textua! variants) first converge in the controversial Syrian
transmitter Baqiyya b. al-Walîd to fan out again after him87

Ibn aI-Jawzi quotes the early rijfil eritic Abii AJ:1mad 'Abd Allah Ibn 'Adi who

said: "in addition to its macns different wordings and its isnfids heterogeneity this

tradition is null and void, Mubashshir being its sole transmitter:·88 Juynboll comments:

"Taken literally that means that Ibn 'Adi described Mubashshir, who is indeed a

transmitter with a qUt:stionable reputation, as 'common link', as someone whom ail the

isnfids supporting this lr.ldition have in common:·89 He therefore concludes "(a) that

the common link as phenomenon must have struck medieval Muslim 1}fidïth experts too;

but (b) that they never took the issue any further but for hints at it in the case of an

auspicious 1}adïth forger or allusions to certain key figures."90

To conclude, ail hypotheses such as the role of MuJ:1ammad cot being related to

the formation of legal matters, the Qur'anic legislation describing norms and moral

legislation only, the concept of sunna and prophetic sunna, the e siJentio theory, the

tendency of the isnfids to be projected ba,'k and the common link in a chain, are grounds

on which Joseph Schacht reached the conclusion that Islamic law did not yet exist in the

greater part of the first century, but it began to develop only in the first half of the

second century of the Hijra. Of course, his arguments have not escaped criticism from

other scholars whose views will be discussed in the second and third chapters.

87Ibic'. 214.

88Ibn aI-Jawzï, Kitfib al-Mawçlii'fit, ii, ed. 'Abd aI-RaJ:irnan MuJ:1ammad
'Uthman, 3 vols (Medina: 1966-8 ), 263.

89Juynboll, Muslim Tradition, 216.

9OIbid.

.,
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CHAPTER TWO

THE CASE FOR THE EXISTENCE OF ISLAMIC LAW IN THE FIRST

CENTURY OF THE HIJRA

The following discussion will be concemed with so.ne scholars who maintain

that Islamic law had been introduced by the Prophet and was continued by his

successors since the very beginning of the first century of the Hijra. They arc M. M. al

Azami,l. David S. Powers2. Noel J. Coulson3. S. D. Goitein,4 and Wael B. Hallaq.5

This chapter will present their arguments in no specifie order.

ISee M. M. al-Azami On Schachc's origins of Muhammadan Jurisprudence
(Riyadh 1405/1985). He has also written another book entitled Scudie.~ in Barly l;IadiCh
Liceracure (Beirut: al-Maktab al-IslâIIti, 1968), in which he argues in favour of the
authenticity of 1)adïch in order to challenge Schacht's ideas on 1)adich and isniid.

2 He states that any attempt to investigate the origins of Islarnic law should take
the Qur'an as its starting point. See David S. Powers, Scudies in Qur'iin and l;Iadich:
The Formation of che Islamic Jaw of Inhericance (Berkeley: University of Califomia
Press, 1986), xii.

3He argues that Mul;1arnmad must have been faced during his rule at Medina
with a variety of legal problems, particularly those which arose out of the terms of the
Qur'an itself. See Noel J. Coulson, A hiscory of IsJamic Jaw (Edinburgh: Edinburgh
University Press.. 1964), 22.

4He claims that the idea of the shari'a was not the result of post-Qur'anic
developments, but was formulated by Mul;1arnmad himself. See S. D. Goitein, Scudies
in IsJamic Hiscory & Institutions (Leiden: E. J. Brill, 1968), 133.

5He argues that facwiis had played their role in Islamic history not only since the
"ancient schools" era when the founders of Madhihib were actively engaged in ifCii'.
but indeed far before it, narnely during the Companion's time. See Wael B. Hallaq
"From facwiis to Furüe : Growth and Change in Islamic Substantive Law," in Islurnic
Law and Society. I, 1 (1994) 29-65.
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The Birth-Hour of Islamic Law

ln an anicle cntitled "The Birth Hour of Muslim Law."6 S. D. Goitein questions

whcthcr r:le Shari'a goes back to the founder of Islam himself or not, and if so, at what

juncture of his activities did a tendency towards law become evident. In so doing.

Goitein bases his arguments upon the Qur'ânic verses and the historical events during

the carly Medinan era.

Sorne writers belicve thatthe Qur'ân not only contains little legal matter. but a1so

the liule it contains is entirely unsys:::'llatic and erratic. "It is evident," Anderson claims.

"that Mul:Jammad himself made no atlempt to work out any comprehensive legal system,

a task for which he seems to have been singularly ill-suited: instead. he contented

himself with what went litlle beyond 'ad hoc' amendments to the existing customary

law",7 This notion is even "aggravated" by Count Ostrorog who claims that "of tIle

6236 verses of the Qur'ân. no more than about five hundred, less than one-twelfth.

could he considered as having legal import."8

However. according to Goitein, this is not true. Even if it is seen "from a purely

arithmetical point of view." he explains, "legal matlers occupy a far larger part of the

Qur'an than assumed by the aforesaid estimate". Moreover, if compared to that of the

Pentateuch 1Torah, ,he Qur'ân doesn't contain less legal material. The earliest parts of

the Qur'ân i.e.. the Meccan verses. :.re not devoid of legal matlers. but are religious and

6S. D. Goitein, "The Birth-Hour of Muslim Law," Muslim World 50, 1 (1960),
23-29.

7J. N. D. Anderson. "Recent Developments in Shari'a," Muslim World 40.
(1950), 245.

8Goitein. "Birth-Hour," 24.
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moral commandments rather than pieces of formai legislation. However. more legal

material is contained in the latter parts of the Qur'ân. i.e.• the Medinan sur.ms.9

Goitein is of the opinion that while in Mecca Mul)ammad acted merely as

preacher and prophet. whereas in Medina the requirements of the ever-growing

community forced him to give legal deeisions from time to time. Soon after his arrivai at

Medina, he was able to organize the whole pcpulation of the town, whether Muslims or

non-Muslims. into one political body. called the Ummah. To maintain this ummah's

unity, he made a constitution consisting of fOrly-sr·. ~n par.lgraphs. Thus. he prescribcd

sorne legal mallers. Besides this. there are many treaties contracted by him with various

Arab tribes. Moreover, Goitein believes that many legal questions must have bcen

brought before the prophet and decided by him atthe time. "But why then were so few

of these legal decisions incorporated in the many surahs of the early Medinan periC'i'?."

ln answer to this question. Goitein says: "To my mind, this can only be lhat it occurred

to Mul)ammad only at a relatively late period that even strietly legal malters were not

religiously irrelevant, but were part and parcel of the divine revelation and wcre included

in the heavenly book."10

He further explains, "1 believe that we have an exact account of this most fateful

development in the prophet's career in a lengthy Qur'ânic passage namely Surah V (a/

Mfi'idah ) 42-51. ~ince the revelation of these verses, the religion had bccome

totalitarian. comprising all departments of life, including the hitherlo neutral aspect of

law." When discussing the contents of the above-mentioned verses, the asb5b aJ-nuzii/

of these verses should be taken into account. Goitein strongly believes that repeated

references to the Jewish rabbis and scholars in the verses can only fit a lime when there

SIbid.

IOIbid,26.
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still remained a considerable number of Jews in Medina. i.e.. before the end of the fifth

year of the Hijra. Thus. the most suitable date for this part of Siirat aJ-Mii'idah would be

the fifth year of the Hijra. Le.. a date also suggested by severa! eminent Muslim authors

such a~ Zuhri. Waqidi. and Tabari. Hencefonh. it can be said that the binh hour of

Muslim law occurred at the same time as these verses were revealed. 11

Although Goitein is convinced that Muslim law can be traced back as early as

the fifth year of the Hijra. he taises severa! questions conceming the heavenly origin of

the law and whether it came to Mul;1arnmad from outside or was developed by him

independently. In answer to such questions. he declares that the idea of Sharia was not

the result of post-Qur'anic developments. but was fonnulated by Mul;1ammad himself

and it was Mul;1arnmad himselfwho envisaged law as part of divine revelation.

The RoIe of fstwii in carly Islam

Wael B. Hallaq ql'.~stions the "established thesis" that lslamic law began only

towards the end of the first century of Islam and that Mul;1arnmad and the generation that

followed him did not view themselves as promulgators of Islamic legal nonns. 12 In so

doing. Hallaq examines fatwa as his main argument to prove that Islamic law had

existed since the early first century of Islam and that Mul;1ammad and the generation that

followed him did view themselves as promulgators of Islamic legal nonns. The fatwas

issued by muftis which were considered to be of frequent occurrence and relevance to

the contemporary needs were later. transfonned into fUIÜ' works through severa!

processes Later on. 'these works', according to Hallaq, were expected to offer solution

for all conceivable cases so that the juri~onsult might draw on the established doctrine

11Ibid, 27.

12Hallaq, "From fatwas to Furüc ," 31.
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of his school. Furthennore. these collections included the most recent as weil as the

oldest cases of law that arose in the school. Fatwiis provided a continuous source from

which the law derived its ever-expanding body of material. Thus. they rcprcscnt the

oldest and most recent m2'erial that is relevant to the needs of the society as it had

developed and changed by a certain roint in tir.le.\ 3

Henceforth. it can be said that il was the mufti who was responsibl ~ for the

development of the legal doctrine embodied in furo' works and it was also t!Je mufa

who was the ultimate expert on law. This conclusion is also supported by sever,).1

factors: First, the final goal of u$ûl al-flqh's methodology was ijtihiid. perfonned by the

mujtahid. and it was the mufti. not the qiiçli. who was equated with the mujtahid.

Second, in Islamie history the office of iftfi' was largely independent of govemmental

authorities and it was considered to be immune from political corruption. Third. fatwiis

issued by muftis have provided the primary source for the elabomtion and expansion of

furo' works. Fourth. the fatwiis of a jurisconsult are universal. and applicable to ail

sirnilar cases. rinally. the crucial role played by fatwiis in the fonnation of substantive

law is nowhere more evident than in the dialectical rclationship between fatwii and

madhhab. the established and authoritative legal doctrine of the sehool. 14

Having cor.cluded that fatwiis werc instrumental in the development of Islamic

legal doctrine. Hallaq arises a question as to what point of time in Islamic history did

fatwii begin to play this role? According to him. fatwii played its role in Islarnic history

not only since the "ancient schools" em when the founders of the madhiihib werc

actively engaged in iftii'. but indeed far before it. during the prophet's Companions'

time. Hallaq refers to Malik who authored Risiila fi al-fatwii which he sent to a certain

131bid. 55.

141bid. 57.
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Ibn Ghass?'1. and which was weil known in later centuries. He aiso refers to the

Mudawwana which is believed to be a collection of fatwiis issued by Ibn ai-Qasim.

either on the authority of Malik or through his own ijtihiid .15

ln addition. Hailaq states that during the first Islamic century.legai activity appears

to have revolved around the fatwiis . The experts of such matters were essentiaily no

other than the muftis. Hailaq states that almost 130 of the prophet's companion are

associated with iftfi' and several of them are s,LÏd to have been prolific in issuing fatwiis.

They are 'Umar b. al-Khanab. 'Alî b. Abï Taiib, 'Abd Allah b. Mas'ud. 'A'isha. Zayd

b. Thabit. 'Abd Allah b. 'Abbas and 'Abd Allah b. 'Umar. 16

That sorne of the companions were muftis is, Hailaq believes. supported by

Qur'anic evidence which indicates that at a certain point in time following the Hijra. the

prophet began to think of Islam as a religion that provides or is capable of providing. a

set of laws similar to those established by Judaism and Christianity (Q. S. ai-Ma'idah:

42-50). It seems that Hallaq agrees with Goitein's opinion that these verses reprt:sent a

turning point in the career of the Prophet around 5 A. H.• when Jewish tribes appear to

have resorted to him for the settlement of their disputes. However, Hailaq goes further.

by declaring that this turning point is aiso supported by other Qur'anic evidence relating

to iftfi' . For instance, the term yas'aJünaka (they ask you). yastaftünaka (they seek

your opinion) or aftinfi (give us your opinion) occur in the Qur'an no less than 126

times. in heth Meccan and Medinan suras. Though none of the Meccan vel .es have

legal content. a full dozen of the Medinan ones are of a legai character. Similarly. the

nine verses containing yastaftünaka.. seven of these verses are Meccan and are devoid

15lbid. 62.

16Ibid. 63.
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of legal content. while the remaining two are Medinese and contain legal subject

malter. l7

Thus. ail the evidence gathered by Haliaq and Goitein forces us to reassess the

argument that the Qur'an came to play a role as a source of law only toward the end of

the first century of the Hijra. The above - mentioned facts clearly indicate that Qur'anic

law was aIready taking roots during the Medinese phase of the Prophct"s lite in thc

early years of the first century of the Hijra.

The Practice of the Prophet

In order to determine whether or not the concept of "the practice of the prophcl"

did already exist. and to what extent it had any significancc. M. M. Br.lvmann took into

consideration the oath of office swom by the new caliph after 'Umar's death. He notices

that 'Uthman swore an obligation to follow nothing but "'lie practicc of the Prophct."

Curiously. in this oath the word sira was used to represent the pr.lctice of thc Prophet

not the worc~ sunna. Furthermore. 'Ali also took the oath in which h~ agrced to follow

the practice of the Prophet. And again. in this instance the tem: siro was uscd. not the

term sunna. 18

Bravmann argues that the term sira was basically used to express the practicc of

the Prophet. but that this term subsequently feli into disuse. because of the tendency to

distinguish the practice of the Prophet from the practice of the two caliphs. Abu Bakr

and 'Umar. In this sense, the word sunna later on replaced sira in a very clear and

unambiguous way, to represent the practice of the Prophet. Br.lvmann aIso argues that

17lbid. 64-65.

18M. M. Bravrnann. The Spiritual Background of Barly Islam: Studies in
Anci':Ii! Arab Concept (Leiden: E. J. BrilI. 1972), 127.
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the very specific term sirac RasiiIilliïhi which was used in 'Uthman's oath of office for

"the practice of the Prophet" makes it perfectly clear that what is meant by the

expression "the pr<lctice of the Prophet" is the specific. personal practice of the Prophet

himself and not the practice of the community. Hence. this also proves that the concept

of "the pract;·~ of the Prophet" has existed since the dawn of Islam.!9

ln so arguing. Bravmann considers both terms sira and sunna to be equivalent.

He quotes a paragraph where sira and sunna were used in the same phrase and argues

that the use of these two equivalent terms in a single phrase is nothing but a stylistic

device. SunnaC RasiiIilliïhi wa siratuhii. for example. means "The practice and the

procedure of the Prophet". but not the practice (sunna) and the life history (sÏra) of the

Prophet.2C He addresses his critique towards Schacht's idea of the sunna that will be

discussed in the following chapter.

Qur'wc legislation on Inheritance

Taking Qur'anic legislation as an example. especially those in the field of family

Iaw and inheritance. David S. Powers remaries that Islamic law had. in facto started in the

very early days of the tirst century of the Hijra. He examines pronouncements on the

subject of inheritance in order to show the development of such a law, and further

divides them into three distinct stages.2!

The tirst stage deals with the Meccan period (610-22). In this period thcre were

at least six verses concp.rning various aspect of wills and testaments which were

19Ibid, 129.

2oIbid, 130.

2! David S. Powers. Studies in Qur'iïn and I;Iadith: The Fonnation ofthe IsIamie
Law ofInheritance (London: University of California Press. 1986). 10.
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revealed to MuJ:tammad. Those are aJ-Baqar.l: 180-82.240. and aJ-Mfi'idah: 105-6. Q.

S.2: 180 which enjoin a person contemplating death to leave a bcquest for parcnl~ and

relatives; Q. 2: 182 encourages the reconciliation of parties who disagree about the

provisions of a will; Q. S. 2: 240 which permits a testator to stipulate thaL hi. widow is

entitled to a maximum of one year's maintenance. provided that she rcmains in her

deceased husband's house; and the last. Q.5: 105-6 establishes that a last will and

testament. to be valid, must be presented in the presence of two just witnesses. The~e six

verses mirror a method of inheritance that allows every party a relative frcedom to seule

whom his heirs might be and how much they will inherit.22

Shortly after the emigration to Medina in 622 A. D.. the second stage takes

place. During that stage, Mul;1arnmad received a second series of revelations establishing

compulsory rules for the divi5ion of property; beginning by Q. 4: 8 which affirm the

right ofwomen to inherit. followed by Q. S. 4: 11-12 specifying the definite shares to

which women are entitled. These verses put an end to the permissive and discrctionary

character of the stipulations in the Meccan period. From now on, it is God himself. not

man, who determines whom the rightful heirs are. and how much they will rcceive. Q.

4: 11-12 were followed with two verses 13-14 which reinforce the divinity of the

fractional shares.23

The third stage occurs after the conquest of Mecca in 630 A. D. when

Mul;1arnmad joined the relationship between the first and second series of revelations by

issuing two statements limiting the scope of testamentary dispositions. In the first series

22Ibid. 1I.

23"These verses insist that these are the limits of God. Whoever obeys God and
His messenger, He will cause him to enter gardens under which rivers flow , to dwell
there in etemity. That is the great triumph. (4:13) But whoever disobeys God and His
messenger and transgresses His Iimits. He will cause him to enter a fire, to dwell there
in etemity. And he will be sorely punished. (4: 14)". Ibid, 13.
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of revelations ealled the bequest verses. the testator himself deterrnines the type and

quantity of the provisions to be made for parents. kindred. and wives. whereas in the

second series. the frdetional shares were established by Gad himself and are part of H!s

plan for mankind. However. Q. 4: 11-12 award shares of the estate to the heirs "after

any bequest he bequests". Aeeording to Powers. this problem was solved by "the sunna

of the Prophet. which imposes two major restrictions upon the power of testation."24

The first restriction was repo'"!, .1y gÎ'len by the Prophet when he answered Sa'd

b. Abï Waqqa.5 who asked ifhe rnight bequeath his entire estate. The Prophet replied. "a

bequest may not exceed one-third of the estate." The second restriction is derived from

an incident when MuJ:1ammad is reported to have declared. on the occasion of his

Farewell Pilgrimage (A. D. 632). "No beouest to an heir". i.e.. any person who is

awarded a fmctional share of the estate. This is to stop a parent or a wife from receiving

a bequest of up to one-third of the estate. in addition to the fractional share specitied in

Q.4:II-12.25

ln sumo aecording to Powers. Islarnic tradition teaches that at the time of his

death. the Prophet had laid down the groundwork for what would become 'the science

of the shares'. This work was completed over the course of the next thirty years by the

companions such as 'Umar. 'Ali. Zayd b. Thabit. Ibn Mas'ud and Abu Musa.26

N. J. Coulson put forward the idea that legal activities had been practiced since

the early days of the tirst century of Islam. He daims that since MuJ:1arnmad was

naturally regarded as the ideal person to seule disputes. a variety of legal disputes must

have been presented to his judgement. This is in accordance with the laner's position ll.$

24Ibid. 13.

25Ibid. 14.

26Ibid.



•

•

•

41

supreme judge. whose function was to interpret and elaborme upon the geneml

prohibitions of the divine revelation.27

Similar to Powers. Coulson too takes the law of inheritance a.~ an example of

innovations introduced by the Qur'an and clarified by MulJammad. The tirst

inheritance rule is that the Qur'anic heirs should first be given their share and then Ihe

residue should go to the nearest 'a~iiba relative. This rule constitules a compromise

between the new heirs named in the Qur'an. and the old heirs of thc customary law.

MulJarnmad a1so introduced the restriction of a testamentary bequest to one-third of the

net assets. Finally. he a1so stated the rule "No bequest in favour of an heil''' 10 constilute

the principle of the inviolability of the proponionate claims of the legal heirs. These

regulations. according to Coulson. "marked the beginning of the growth of a legal

structure out of the ethical principles of the Qur'an."28 However. Coulson laments that

"MulJammad made no allemptto elaborate or to codify these innovations into a coherent

code of law. The laller was satisfied tJ proffer ad hoc solutions a.~ problems arose."29

After the death of MulJammad. Medina remained the political and religious

center of Muslim life. paIticu!:lrly during the reign of the first four caliphs. The laller are

responsible for further implementing the Qur'anic provisions and other legal maltel's.

such as the foundation of the rudiments of a fiscal regime which was introduced by

'Umar. when he instituted the diwan. or pay-roll register. to facilitate the distrihution of

stipends. In addition. 'Umar decided notto divide the lands won in conquest among the

27N. J. Coulson. History. 22.

28Ibid.

29Ibid.
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soldiers. to exacte a land-tax (khardj) from the occupier of the land. and to inaugurate a

new concept of land tenure.30

Aiso in the field of inheritance. Coulson cites'Airs judgement in the case of the

MinbilI"iyya . This incident took place when 'Ali was delivering a sermon in the mosque

and wa~ a~ked about the share of the wife when the r!eceased husband had also left (wo

daughters. a fat.'Jer. and a mother. 'Ali replied: "The wife's one-eight becomes one

ninth".J1 Similarly. Abü Bakr adjudgc;\ that when the deceased was survived only by

his maternai and paternal grandmothers ,,5 in the case above. the whole estate should go

to the maternai grandmother. as the Qur'lin does not specifically mention grandmothers.

In such a case. the mother's mother. not the father's mother. could be regarded as the

mother of the deceased. However. he later revised his decision and gave both

grandmothers equal shares when 'Abd al-Rahman pointed out that the person from

whom the present propositus. as a daughter's son. would never have inherited.32

Another illustration is the case of the ijimiiriyya (the donkey case) in which

'Umar considered the argument of litigants who appealed his previous decision.

revised it. and then gave them their share. The reason Coulson cites those examples is

to show that "the right of interpreting the Qur'linic legislation was not the privilege of

any special official body. but was and couId have been exercised by anyone whose piety

or social conscience dictated such a course."33

Coulson also daims that the caliphs had the power of positive legislation since

the Qur'lin itself states: "Obey Allah. his prophet and those in charge of your affairs".

30Ibid.23.

3lIbid. 24.

32Ibid.

33Ibid. 25.
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He points out that the penalty for wine-drinking was fixed by AbU Bakr at fony lashes.

and later as eighty lashes by 'Umar and 'Ali. the latter dmwing a rough parallcl with thc

offense of qacfhf (false accusation of unchastity). Coulson then concludes that "during

the Mel"nan period. the principles of Qur'iinic legislation werc etcveloped by the

Prophet and his successors to the degree that was required by thc pr.lctica\ problcms

confronting the contemp0rdrY Muslim community in Medina."34

After the four rightly-guided caliphs. Mu'awiya came to power and establishcd

the Umayyad dynasty in Damascus. There Islamic law dcveloped and acquired

dimensions hitheno unknown in its former Medinan milieu. According to Coulson.

since the basic policy of the Umayyads was to maintain the existing administr.ltivc

structure of the provinces. they adopted many concept_ and institutions of foreigra

origin. As examples. he cites the conlr.lct of dhimma. 'iiIni/ a/-siiq. among others.35

The Umayyads also created the qiïçlï. who was a special kind of judge. Among

the notable judges of the era one can list qiiçlï 'Iyaçl, Khayr b. Nu'aym, Ibn l;Iujaym,

Tawba b. Namir. The> were involved in legal activities, interpreting un.::enaintics in the

Qur'anic text, responding to questions on the precise legal implications of a geneml

moral injunction in the Qur'an, and other legal matters. Coulson stated that the Umayyad

legal practice achieved a workable synthesis of the diverse influences at work in thc

Islamic empire. He added their task was to establish a practical system of legal

adminislr.ltion, not a science of jurisprudence,36 Earlier, he says: "[d]uring the

Medinan, then, the principles of the Qur'anic legislation were developed by the Prophet

34Ibid,26.

35Ibid,28.

36Ibid. 30-35.
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and his successors to the degrce that was rcquircd by the practical problems confronting

the Muslim cornmunity in Medina."3?

Prophetie tradition in carly Islam

The activities of the writing of the prophetic tradition during the early period of

Islam provide further evidence that since the time of the Prophet. his activities. including

his legal decisions had been recorded by his companions.38 Although a polemic exists

on whether or not MUQammad allowed his eompanions to write down ail his sayings.

sorne evidence shows that his cornpanions did write down his \·,ords. A ca~e in point is

Nabia Abbott's Studies in Arabie Papyri in which she exartines sorne original1)adith

papyri and eame to the conclusion that the development ofwritten traditions started very

early on in Islam. In rcaching her conclusion she divided the early Islamic era into four

periods with the tirst taking place during the Prophet's lifetime. The second is the period

after MUQammad's death when therc was a growth in the number of traditions widely

circulated by the companions untilthe coming of the Umayyad period. The third is the

Umayyad period wherc the role of Ibn Shihab MUQammad b. Muslim aI-Zuhri is

stresscd. The fourth period is characterized by formai and coditied traditions appearing

371bid. 26.

38The rcliability of prophetie traditions as a source of Islamic law has been
discussed by both non-Muslim and Muslim scholars. especially with respect to isr.;[-Is.
Ignaz Goldziher considers most of the legal material ascribed to the Prophet to be. like
the 1)adith. of later origin. Morcover. he concludes that historiar.s cannot be rclied upon
to authenticate historical data. As part of his study of law. Joseph Schacht examines the
growth. the backward projection and later sprcad of isniids. and concludes that S"lme of
those isniids which the MUQammadan scholars esteem most highly are the rcsult of
widesprcad fabrications. Thus. much of the work of the traditional approach is
unacceptable as historical evidence; their whole technical criticism of traditions, which
are mainly based on the criticism of isniids. is irrelevant to the historical analysis.
Schacht also states that family isniids are all spurious and regards them as a device to
give an appearance ofauthenticity.
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in the canonical books. She claims that even the Arabs on the eve of Islam had hcen

familiar with such sacred prose literature. Thus. it seems that Abbolttries to demonstr.lte

that writing was not ~uch a str.lnge malter in early Islam as most western scholars

believe. She then states thatthe ;;ollection of 1)adich had bcgun in Mu!)ammad's lifetime

by members of his family. clients. and close companions. "While sever.ll of his

secretaries recorded his recit<:uvrl of the QurCan. others allended to hi.; state

correspondence. and his administrators preserved the documents."39

The fact that 'Umar and a few other cornpanions rcjected writing prGphetic

traditions should be interpreted as a caution against possible confusion bct\\<:'en

traditions and the Qur'ITnic text. especially as the lalter was as yet neither too familiar in

the newIy conquered provinces nor standardized in il~ homeland. Nonctheles.~. most of

the companions who at tirst refrained from writing. either for personal rea.~ons or out of

deference to 'Umar. eventually took up recording 1)adiths such as Ibn 'Abbas and Abu

Huraira. Moreover. sorne companions used the manuscript to aid their memory. and

once they had memorized the content they destroyed the note. Others. howcvcr. kcpt

their records and managed to save the manuscript of a teacher. a.~ Sa'id b. Jubair had

done for Ibn 'Umar. or as the son of 'Abd Allah b. Mas'iid had saved the manuscript

of his father.4O

Among them there were also those who eagerly collected. recordcd and

transmitted the 1)adich and sunna not only of Mu!)ammad but also of sorne of their

fellow companions who were considerably close to Mu!)ammad. Foremost among

39Nabia Abbott. "J:Iadïth Literature-I1: Collection and Transmission of J:Iadilh"
in Arabie Literature to che End of che Umayyad Period. ed. A. F. L. Bceston ct al
(Cambridge: University Press. 1983).289.

40Nabia Abbott, Studies in Arabie Literary PapJri. Vol. 2.Qur'iinie Commentary
ar.d Tradition (Chicago: The University of Chicago Pre~,s. 1967). 10-11.
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thesc were Anas b. Malik, 'Abd Allah b. 'Amr b. aI-'Â~, Ibn 'Abbas and Abu Huraira.

Names such as 'Amr Ibn J:lazm al-An~fuï. Abu Yasar Ka'b b. 'Amr. MasIiiq b. aI

Ajda', and the Yemenite 'Am; b. Maymun aI-Awdi should also be mentioned here as

great collectors of 1Jildïth .41

The above-mentioned names clearly indicate that a number of companions had

dealt with the collection and recording of the 1Jildïths . Abbott intentionally mentions

'hose names in order to correct the widely held notion that only a few prominent

companions were engaged in serious literary activities.

il is true that du;ing the first half of the first century. the writing of traditions

was not widespread due to 'Umar's instruction. However, Abbott argues that in the

second half of the first century. when the dneaded 'Umar was dead and the 'Uthmanic

edition had been completed. the fear of confusion bet'Neen 1Jildïths and the Qur'an was

overcome and interest in both oral and written traditions deliberately incneased.42

Such interest might have been the result of the demand for traditions for a variety

of religious purposes. both private and public. As the society developed. the number of

scrious studenl~ and scholars incrcased in such a way that the neligious sciences become

a vital element in a society that regarded reli~ious schoiars. the 'UJamfP, as heirs of the

Prophets. Among the teachers who wrote down and taught traditions one may mention

Abu Salamah 'A"d Allah b. 'Abd al-Rahman. one of the seven fuqilhfP. who made

school boys write down 1Jadïths from his dictation. There wene other teachers too such

as DaiJi)iik b. Muzill)im of Kufah and 'A!a' b. Ribal) of Mecca. As a further example

Abbott points out that the number and the popularity of prominent traditionists in early

Islam. who had n:~'Je a gneat contribution to the nascent religion and who had followers,

41 Ibid.

42Ibid. 12.
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clearly indicates the existence of liter.rry activities in the first half of the first century of

the Hijra and its role in contempor.rry Muslim life. ln addition. Abbott claims there was

"Literally dozens oftheir contemporaries scattered across the vast empire who werc also

involved in the same activities but who had never received marked public attention

though they hold no mean place in the lslamic biographical dictionaries of ,cholars."43

Mu'awiyah, the founder of the Umayyad dynasty, according to Abbott. also

made a great contribution toward wrjting traditions. though he apparently did not write

down i)adiths during Mul)ammad's lifetime. However. he is known to have begun to do

so before he bccame caliph. He considered himsclf weil informed in the i)adith and

sunna of Mul)ammad for the period during which he served the latter. Mu'awiyah also

wrote to his govemor of Küfa, Mughirah b. Shu'bah. to send him such traditions as he

himself had heard directly from Mul)ammad. Hence. Mughirah dictated to his client and

secretary Warrad what seems to have been four original traditions.44

Other Umayyad caliphs such as Marwan b. al-I;lakam, and two of his sons,

'Abd al-'Aziz and 'Abd al-Malik also took an active interest in i)adith -writing and

religious literature. Even the latter is listed among the traditionists and had reached the

rank --along with Nafi' the client of Ibn 'Umar, Sha'bi. and Abü Zinad-- with such

leading Medinan scholars as 'Urwah ibn al-Zubair, Sa'id b. al-Musayyib and Qabj~ah

b. Dhu'aib.45

'Umar b. 'Abd al-'Azïz should also be taken into account. espccially in his

capacity as one of the most famous of the Umayyad caliphs. His interest in the i)adith

and "',ria started early and remained a private matter until he became the governor of

43Ibid. 17.

44Ibid. 19.

45Ibid. 20.
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Mecca . Then he had the chance to bccome acquainted with scholars from the various

provinces as they made the pilgrimage to Mecca. Most of the leading traditionists-

including 'Urwah. Zuhri and Abu Bakr b. Mul:tammad b. 'Amr b. l:Iazm-- from whom

'Umar transmitted /;1adiths, did in tum transmit from him. Therefore, according to

Abbott, the carly Umayyads played a major role in the recording of /;1adïth and sunna.46

Abbott endowes al-Zuhri47 with a significant role in writing of and collecting

traditions especially when the latter, after the death of 'Umar II. had new patrons. first

Yazid II (101-5/70-24), who appointed h.m judge. and theil Hisham (105-25n24-42)

who entrusted him with the education of the princes, and consulted him on legal

questions and historical events. According to AbbolL,

[llt was neither 'Abd al-Malik nor 'Umar II but Hisham who finally induced al
Zuhri to commit the /;1adith and sunna to writing, for the bcnefit of the young

46lbid. 25.

47.Ù-Zuhri wa~ one of the Medinan scholars, who started with a study of the
prophetie traditions and subsequently took interest in all aspects of the Prophet's life.
Although Abban Ibn 'Uthman and 'Urwa Ibn al-Zubair were the pioneers of the
Maghiizi literature. it was al-Zuhri who put the school of Medina on solid foundations
and set the lines of historical studies. In addition, a study of his work helps indicate
whether the origins of the Maghiizi literature were in popular stories as sorne suggest,
or in the more serious studies of traditionists and their foIIowers. He studied with the
foremost authorities on traditions. he had a good memory which helped him remembcr
an en('rmous numbcr of traditions, and he wrote all he heard to aid his memory. This
indicates that al-Zuhri was among the most leamed men of his time, duc to his ability to
write. He also investigated the prophetie traditions in Medina by attending gatherings.
searching for accurate information, asking for his sources without limiting himself to
scholars but also to the common people. As a result, al-Zuhri covered the life of
Mul:tammad, bcginning with the relevant pre-Islamic events, and proceeding to his
prophetie career in Mecca and Medina. His work can he found primarily in Ibn Isl:taq.
Waqidi. Tabari and Baladhuri.

Therefore it is safe to say that al-Zuhrï put historkal studies on solid ground and
led to the preservation of sorne carly historical traditions that his student, Ibn Isl:taq,
elabor.lled in his work, and thus making the latter\ work highly appreciated. A. A.
Duri, "AI-Zuhri: A Study 0;, the Beginning of History writing in Islam," in SOAS
Bulletin, xix (1957),1-3.
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princes and severa! enterpnsmg court secretaries who made copies for
thernselves. as well as for the enrichment of Hisham's library.48

Once convinced of the need to record the 1)adïth and sunna. aI-Zuhri. says

Abbott. concentrated all his energies on the task and put writing and manuscripts to thcir

fulles: use. He adopted ail methods included the "arçi method of tr.lnsmission. the

mukiïtabah method. and the ijiïzah method. Zuhri and his pupils established these

practices so thoroughly that they became known as a.~1)iïb al-kutub (people with

books).49

M. M. al-Azami also has a view like Abbott's regarding the activities of written

tradition in early Islam. He argues that even in pre-Islamic Arabia reading and writing

were very common. He points out several schools in Makkah. al-Taif. Anbar. Hirah.

Dumat aI-Jandel. and Medina as places where boys and girls acquired an education. In

addition. such books as the book of Daniel. books on wisdom and tables of genealogy

are evidence of literary activities at that time.50

Azarni declares that the Prophet himself was aware of the pivotai role of

education. This was demonstrated by his instruction upon arrivai at Medina to build a

mosque and to designate part of the structure as a place for teaching his followers

reading and writing. The Prophet also sent teachers outside of Medina to broaden the

scope ofisiamic teaching.St

Azami also mentions lhe fact that the Qur'an contains sever.ù verses prescribing

that every transaction on credit. however small its amount. should be written down and

48Abbott. Studies. 33.

49Ibid.35.

SOM. M. al-Azami. Studies in Barly l;ladïth Literature (Beirut: al-Maktab al
Islfunî. 1968). 2.

51Ibid. 4.
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allested by at least two witnesses. Another evidence brought by Azami is the long list of

secretaries who wrote for the PIophet pcrmanently or occasionaIly.

The literature of the early days of Khiliifah and the early Umayyad pcriod can be

divided into two categorks. ei:her non-religious or religious. Azami claims that the work

on the biography of the PropheI was begun by cornpanions. such as 'Abd AIHih b.

'Amr b. aI-'A~ who recorded many historicaI events.52 and aIso by 'Urwah (d. 93

A.H.) who i'1 his biography of the Prophet names his authority. It is aIso probable that

he had obtained his information in writing. Azami points out severa! V/orks such as the

Memorandum on the servants of the Prophet. a book on the ambassadors of the Prophet

to different rulers and chieftains W!:h their negotiations. and also references to the

collections of the Prophet's lellers in a very early pcriod. He then states that the authors

of those subjects were bom within the Iifetime of the Prophet. This is to prove that

Arabic literature had existed in the first century of the Hijra.53

From the above. it can be concluded that those scholars who argue that Islamic

law had aIready existed since the early years of the first century of the Hijra base their

arguments on the significant function of Qur'anic legislation as the main source of

lslamic law. on the role of the Prophet in his function as sole authority for interpreting

and explaining of the Qur'anic injunctions. on the role of the cùmpanions who had a

similar fUl1ction to the Prophet in guiding Isla'Tlic society towards their religion (mufti).

and finaIly on the authenticity of the Prophetic traditions as the second source of Islamic

law. Of course those arguments run counter to the arguments made by Schacht.

521t is possible still to trace his work in the a1)iidith narrated by 'Amr b. Shu'aib
(d. 118 A. H.) as he utilized his great grand father 'Abd Allah b. 'Amr's book. Ibid. 7

53Ibid. 6.
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Therefore. the following chapter will compare and analyze both arguments and will

offer concluding observations on the problem at hand.
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COMPARISON AND ANALYSIS

If we were to compare both sides discussed in previous chapters. we may

concentrate on sever.,) issues which were based on the Qur'anic legislation and the role

of the Prophet. the concept of sunna. the authenticity of the prophetic traditions...-1 the

Îsniid system. In the following pages. each argument will be discussed in the above

order.

Qur'wc Legislation and the role of the Prophet

It is true that Joseph Schacht. in reaching his own conclusion regarding the

existence of Islamic law. did not take Qur'anic legislation into account. since he

considered the latter as a secondary source of Islamic law. "...any but the most

perfunctory attention given to the Koranic norms. and any but the most elementary

conclusions drawn from them. belong almost invariably to a secondary stage in the

development of doctrine."1 He mentions that the thte' ~hould have been punished not by

having his hand cut off. as the Qur'an prescribes. but by flogging. This indicates the

difficulty of enforcing a penalty that was unknown to the ancient Arabs.2 He further

claims that there are several cases in which the early doctrine of Islamic law diverged

from the clear and exact wording of the Qur'an. He takes as an example the typical case

1Schacht. Introduction. 18.

2Ibid.
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of Islamic law on the restriction of legal proof to the evidence ( ~ witnesses and the

denial ofvalidity to wrillen documents.3

It seerns that Schacht tried to show that theory and practice in lslamic legal

theory are not necessarily in accorda!:..:e. As a result of his assumption. he totally rejects

the idea that the Qur'ân played a significant role in formulating lslamic law in the carly

days of the first century of the Hijra. lt is understandable now as to why he devotes

hirnself only four pages to a discussion of Qt::'ânic legislation in his Origins.

On this point, Azami blames Schacht's ignorance of Qur'ânic evidence related to

the legal injunctions in formulating his thesis. Azami advances several verses from the

Qur'ân regarding the nature of Islamic law and states as his conclusion:

a. Law was an integra! part of Islam. There was no aspect of behaviour that was
not intended to be covered by the revealed law and this law was to he binding Oll

ail Muslim: none had authority to alter it.
b. It was intended by Allah that His Prophet's whole life. decisions. judgemenl~.
and commands should have the force of law. The authority of the Prophet does
not rest on the acceptance of the community or on lawyers and scholars. but on
the will of Allah hirnself. 4

Unfortunately. Azami did not allude to Schacht's daim that the early principl.: of

Islamic law diverged from the explicit wording of the Qur'ân. Perhaps here Schacht

might be correct from a historical point of view. However. he should not make

genera!ization of his statement. since there are severa! other evidences which show that

the Qur'ânic legislation W"':; oound. Zaîar Isi}aq An~iirï daims that in so far as the

Qur'ân is concerned. its position as a "binding source" of law seems to have been taken

for granted from the very beginning. This is evident from the fact that the bulk of the

questions jurists deal with was presupposed knowledge of the Qur'ânic provisions and

3Ibid.

4Azami. On Schacht's. 15.
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was stimulated by them.5 He takes Abû Yûsufs saying. as an exarnple. that rulings

about haliiJ and /;IarJm should be based on categorical Qur'anic verses without

inference or explanation. The practic~ of the earlier fuqahii'. on the non-availability of

the categorical Qur'anic verses. says Abû YÛsuf. was to use moderate expressions sueh

as "there is no harrn in it" and "this is disapproved". Shaybani, accord;'lg to An~ was

not different from Abû YÛsuf. The fonner's statement indicated the absolute importance

attached to the Qur'an. Beth of them held that the Qur'an is the fundarnental source of

positive doctrlnes.6 An~ addresscs his critique toward Schacht's contention that "the

most perfunctory attention was given to the Koranic nonns" as an exaggeration. In his

own words:

Schacht's view seems to be quite exaggerated in so far it attributes to the early
generations of Muslims.... This creates a gap in the account of the development
of Islamic law and renders it unreaIistic. The fact, however, is that the Qur'an
continuclly remained the focal-point of Muslim legal and dogmatic speculation.
Hence, it was naturai that the relevance of the Qur'anic legal verses to the
problems which confronted the later generations was noticed. in generai. by the
later generations. rather than by the earlier ones; or that regarding a few
questions which had been considered during the earlier period of Islamic law, it
is the later generations who saw the relevance and significance of certain
Qur'anic verses. This, however, can hardly justify the assumption that in the
early period only "the most perfunctory attention was given to the Koranic
nonns".7

By the sarne token Fitzgerald says that Islam "regards God as the sole source of

law anu absolutely denies the power of any human authority to legislate."8 In other

5~fâr IsIJaq An~i. "The Early Development of Islamic Fiqh in Kûfah with
Special reference to the works of Abû Yûsuf and ShaibanL" (Ph. D. diss.• McGill
University. 1966). 180.

6Ibid. 186.

7Ibid. 183-184.

8Fitzgerald. S.V.•"The AIIeged Debt of Islamic to Roman Law." Law Quarterly
Review 67, (Jan 1951).82.
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word, ;'J. J. Coulson states that "the principle that God was the only Lawgiver and that

His command was to have supreme control over all aspects of life was clearly

established."9

Coulson does grant credit to Schacht's thesis and admits it is "irrefutable in its

broad essentials", but he further questions:

The Qur'an itself posed problems which must have been of immediate concern
to the Muslim community, and with which the Prophet himself, in his role of
supreme political and legal authority in Medina, must have been forced to dcal.
When, therefore, the thesis of Schacht is systematically developed to the extcnt
of holding that the evidence of legal tradition carries us back to about the year A.
H. 100, [A. D. 719] only; and when the authenticity ofpractically every alleged
ruling of the Prophet is denied, a void is assumed, or mther crcated, in the
picture of the developmeni of law in early Muslim society. From a pmctical
standpoint, and taking the attendant historical circumstances into account, the
notion ofsuch a vacuum is difficult to accept." 10

Coulson backs up his statement by showing the fact that the Islamic law of

inheritance was the result of Qur'anic legislation which needed immediate solution in the

Muslim societies in early Islam. This is also supported by David S. Powers who says

"that any discussion of positive law in Islam ought to begin with the Qur'iînic legislation

in the field of family law, inheritance, or ritua!."I! He further charges that Schacht's

study suffers from two weaknesses. Firstly, Schacht does not pay enough attention to

the Qur'anic legislation, especially rules offamily law. Secondly, Schacht is blurring the

distinction between jurisprudence and positive law. In addition, while he ha~ tried to

concentrate his analysis on the origin, he was not always careful to keep this distinction

in mind. However, Schacht brings another evidence that the ca~ of one-third restriction

of bequest-- the most popular case in the Islamic law of inheritance-- originated in the

9Coulson, History, 20.

IOlbid, 64-65.

II Powers, Studies in Qur'an, 7.
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Umayyad era. The tradition of the Prophet which discusses this case, says Schacht, is

the result of a backward projection. He further asserts "...if a restriction of legacies to

one-third in the time of the Prophet was necessary, i should have eXIXcted it to he done

in the Koran which refers repeatedly to legacies and...treats of the whole law of

succession in detai!. "12

Coulson, in replying to Schacht's eviaence, daims that the one-third restriction

originated in the lifetime of the Prophet in order to solve a problem of Qur'anic

legislation. He further argues:

Quite apart from the propriety of any speculation as to the proper content of
what is. to the Muslim, divine revelation, Schacht's expectation in this regard is
founded upon a complete misapprehension of the nature and scope of Qur'anic
laws. The notion that ail the legal rules necessary for the Prophet's community in
Medina are to he found in the Qur'an is absurd in relation to succession as it is
to any other sphere of law. 13

Powers also has similar argument with Coulson. The former helieves that "there

is no reason to receive the dating of the one-third restriction in the Umayyad period."14

He reasons that our analysis conceming the will of Sa'd b. Abï Waqqa.5 is certainly

linked with the issue mentioned in the Qur'an 4: 12b as a regulation of "the law of estate

succession as it was understood during the lifetime of Muf:iammad." 15

12Schacht, "Modemism and Traditionalism in a History of islamic Law,"
Middle Eastern Srudies 1 (1965), 3Y3.

13 Coulson, "Correspondence," Middle Eastern Studies 3 (1967), 199.

14David S. Powers, "The Will of Sa'ad B. Abï Waqq~: A Reassessment,"
Srudia Islamica 58 (1983), SI.

15Ibid, 50.
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While Schacht. Tyan. and Rahman16 deny the role of the Prophet in fonnulating

Islamic law. other scholars have a different point of view. Azami. for example. states

that since the Qur'an introduced new regulations which contradicted pre-Islamic life in

Arabia. it was the duty of the Prophet to implement these rules and become a model for

Qur'anic injunctions such as those dealing with pmyer. zakac. 1;1iJ,Ü. usury. and other

commercial transactions. The prophet must have explained them omlly and showed them

in pmctice which subsequently became the force of law under the authority of the sunna.

Thus. according to Azami "the sunna came into existence simultaneously with the

revelation of the Qur'an and were part of the process of the creatiol' of an Islamic

system ofjurisprudence."17

The first caliphs did not appoint qiiçfïs. says Schacht. but even Mul)ammad.

according to Azami sent judges to several town and provinces. Sorne prominent fig'lres

such as 'Abdullah b. Mas'üd. Abü Müsa al-Ash'art. 'AH b. Abï Talib. 'Amr b. al-'À~.

and Zaid b. Thabit were among the Prophet's judges. This tradition was continued by the

caliphs in the first century of Islam. Thus. names such as 'imran b. l;Iusain. 'Abdul

16Rahman says: Now, the overall picture of the Prophet's biography--if wc look
behind the colouring supplied by the medievallegal mass-- has certainly no tendency to
suggest the impression of the Prophet as pan-legist neatly regulating the fine details of
human life from administration to those of ritual purity. The evidence, in fact, strongly
suggests that the Prophet was primarily a moral refonner of n:ankind and that. apart
from occasional decisions. For one thing it ean be concluded apriori. who was. until his
death. engaged in a grim moral and political s:ruggle against the Meccans and the Arabs
and in organising bis community-state. could hardly have found time to lay down rules
for the minuliae of life. See. Fazlur Rahman. Islamic Methodology in Hiscory (Karachi:
1965).IQ-ll.

17Azarni. On Schachc's. 20.
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Malik b. Ya'1a. l:Iasan al-Ba5rï, and Müsa b. Anas were listed among the judges in the

carly Islam. lM

Although Schacht negates the development of Islamic law during the first

ccntury of Isiam. he admits the significant role of the muftîs in il. He says:

[T]he doctrinal development of Islamic law owes much to the activity of the
muftîs . Their fatwfis were often collected in separate works. which are of
considerable historical interest because they show us the most urgent problems
which arose from the practice in a certain place and at ::ertain time. As soon as a
decision reached by a mufti on a new kind of problem had been recognized by
the common opinion of the scholars as correct. it was incorporated in the
handbooks of the schools. 19

Therc seems to be a contradiction in Schacht's statement here. il should be noted

that the activity of iftii' has been practiced s:nce the early time of the Prophet and was

continued by his companions. The evidence can be derived from the Qur'an that

contains seveml verses related to the fatwii. Hallaq rigorously holds this evidence to

support his argument regarding the existence of Islamic law in early Islam and calls

them a prototype fatwii in the Qur'an. He argues that "during the first century of Islam.

Icgal activities appear to have re"olved around the fatwii, a phenomenon that makes

sense in the context of a nascent religion which heavily depended on the advice of the

cxperts who best knew the law." Hallaq charges that Schacht himself argues that the

gener.ltion of Ib...dhim al-Nakha'i were 'essentially muftîs '. Sa'id b. a1-Musayyib, 'Urw::

b. a1-Zubayr. Qasim b. MUQarnmad, Sulayman b. Yasar. Muslim b. Yasar. 'Ubayd

18Ibid. 22.

19Schacht. Introduction. 74.
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Allah b. Mas'iid. Ka'b b. a1-Aswad. Mu!)ammad b. Sirin and l:Iasan al-Ba~ri are ail

described in later sources as mufcis .20

The concept of sunna of the Prophet

Schacht contends as regards the early concept of sunna that it was of the "living

tradition" of the ancient schools of law and meant customary or "genemlly agreed

practice" ('amai. ai-amr al-mujcama' ·alaih). Thi:; idea was unrelated to the Prophel.21

However. Bravmann does not accept this idea since according to him the meaning

interpreted by Schacht belongs to the secondary stage. In doing so. Bravmann examined

the use of the word sunna in the classical Arabie text in which the mcaning of sunna

consists of several basic meanings. Sunna may be ïdentified with farJçJa. afraçJa which

means weil established. such as in a1-BaiUduri's Ansab al-ashrJf. III. 10-12) :...inna

'Abdal/iïh ibn 'Amr ibn 'Uchmfïn abi qad sanna linisiPihi <'ishrïna alfa din:irin fa'in

a'aycanihii wa 'iJlii lam uzawwijka.. Bravmann says sanna here is ciearly synonymous

with faraçJa. afraçJa. in its use with respect to the assigning of a certain amount of

propertyas mahr 'nuptial gift'.22

Sanna. says Bravmann. may also in the specifie use bc followed by two objects

in the accu~'\tive. the meaning of the phrase bcing: "to fil' a certain obligatory payment at

a certain amount (rate)". He quotes Diwfïn al-FarJZaaq. cd Boucher. p.199. 5):

Marwfïnu w;'lamu idh yasunnu diyyiicakum khamsina anna diyyiicakum lam cakmul"

20Hallaq. "From facwiis ." 32.

21 Schacht. Origins. 58.

22Bravmann. Spricual Background. 152.
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Marwan b. al-l;Iakam. in fixing the bloodwit to you (yasunnu diyyficikum ) at fifty

[camels. instead of a hundred]. knew that the bloodwit due to you cannot be complete

(since you are not free men). He also quotc Ibn Sa'd. Tabaqfic. r. i: 54. 1. 5 ff.) ... Wa

'Abd a/-Mu{{alib man sanna diyyat:l a/-nafs ,ni'ac min a/-ibi/ wa jarac fi Quraysin wa

a/-'Arab mi'ac min a/-ibi/ wa 'aqarrahfi Rasii/ul/iîh 'a/fi mfi kfinac 'a/wh..... "and 'Abd

al-Mut!!alib was the tirst to fix (sanna) the diyyah at hundred camels; and this amount

then became the obligatory amount of the diyyah among Quraysites and the Arabs. and

the Prophet confinned this amount of diyyah."23 Based on these argumel~ts. Bravmann

considers that the concept sunna originally and basically cannot have referred to the

anonymous custom of the community. His contention is that sunna means originally

"the procedure that has been ordained. decreeo. instituted. introduced into practîce (by a

certain person. or--Iess frequently-- by a group of definite persons)."24

Bravmann. in arguing with Schacht's idea related to the originality of the concept

of sunna. examines the laller's arguments. Schacht according to Bravmann does not

consider the term sim as being equivalent with the tenn sunna. The former bases his

argument on Shafi'j's Kicfib a/-Umm where Abü Yüsuf stated ba/aghanfi 'an Rasiilil/iîhi

annahii qfi/a ... waqad ba/aghanfi na1Jwun min hfidzfi min a/-achar wa a/-sunna a/

ma(lfii!.ac a/-ma'riifac.... Schacht comments on this as follows: "[Abü Yüsuf]

distinguishes [here] between what he has heard on the authority of the Prophet. the

tradition (fichfir). and the well-known and re,'ognized sunna. This last is simply the

doctrine of the school. the outcome of religious and systematic objections against the

ancient lax practice." Howevt::r. Bravmann rejects this meaning and gives another

23Ibid. 154.

24Ibid. 155.
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meaning saying "The practice (of an early authority) that is wcll-prcserved in memory

and is well-known (notorious)". This means nothing but t~ : typical sunna of the

Prophet. The sentence above indicates that there arc other traditions from the Prophet

himself similar to the one mentioned at first (baJaghanti "an RasüliI/tih annahü qtila... ).~~

Bravmann points out to one another quote from Schacht quoting Abü Yüsuf

concerning a punishment for drinking wine (chp.I). According to Bravmann. contrary

to Schacht's Interpretation. Abü Yü~uf himsclf docs not make any use ir. this statement

of the term sunna. The words wakullun sunnaeun. are part of the tr.ldition from 'Ali and

do not belong to Abü Yüsufs comment on it. which consists plainly of the following

sentence: Wa 'a$/;Iiibunii..... And our companions..... ,26 Again when Schacht interprets

Malik's declaration. "We do "lot apply the lex caJionis to [broken] fingers. until 'Abd al

'Aziz b. Munalib. ajudge. applied it: since then. we have applied it" as "But the opinion

of the ~1::dinese docs not become right because..... and Schacht considers them as a

cemment or. ;-"~:Uik statement by Shaybânî. But. Bravmann says. faJaysa ya"dilu ahl al

MadïnaC fi ash."ii'i bimii 'amila bihi 'iimilun fi biliidihim (read VII. p. 302. 1. 27) is. in

fact, part of Mâlik own's statement himself and should be interpreted as follows: "For

the Medinese hold nothing in as high esteem as a procedure practiced by a governor in

their land."27

A basic theory of Schacht is that sunna means basically the continuos pr.lcticc

of the community, tar:~mount to a concept of a very specifie nature which he assumes to

oceur in early Muslim legal source. Schacht states that AuzaCj considers an informai

2SIbid, 131

26Ibid, 132.

27Ibid. 134.
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tradition without isnad. conceming the life-story of the Prophet, sufficient to establi~h a

past sunna. and an anonymous legal maxim sufficienl to show the existence of a past

sunna going back to the Prophet. For example. the Prophet says, "he who kills a

foreign enemy (in single combat) has the right to his spoils." Auza'ï, according to

Schacht. does not say that this is related on the authority of the Prophet. ..." Schacht also

quotes Malik who speaks of 'the sunna in the past' (maçtat al-sunna) on a point of

doctrine on which there are no traditions, and then he interprets sunna maçtiyah by

"well-establishedprecedent."28

However, Bravmann brings another evidence from Auza'ï (K. al-Umm. v. 7,

113) i.e. maçtat al-sunna 'an rasiiI Allah ($'Im) man qatala 'ilja [alahii salabuhii

wa'amiIat bihi a'immat al-Muslimina ba'dahii iIa al-yaum . The phrase maçtat sunna

RasiiI Allah. says Bravmann implies by no means the idea of something "which

happened in the past" and it is related to the sunna which was established by the

Prophet.29 It seems here that Bravmann, in dealing with the issue of the Prophetie

sunna, successfully demonstrates that it odginally belonged to the Prophet and was

related to the personal practice of the Prophet. not the practice of the community as

Schacht believes. He a1so, at the same time. extensively shows many weaknesses of the

methodology and interpretation ofSchacht when the latter discusses this matter.

The most advanced critique towards Schacht's arguments conceming the concept

of sunna cornes from Azami who claims that Schacht was influenced by D. S.

Margoliuth. The latter. according to Azami used references dated from the ficst half of

the licst century. If Schacht, says Azami, receives these references as authentic, he

28Sch.. :"t, Introduction. 30.

29Bravmann, SprituaI Background, 141.
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would also have to accept the fact that the terrn 'sunna of the Prophet' was widely

adjusted a hundred years before he asserted it was,3°

Schacht (' ,otes Ibn Muqaffa' who deemed that sunna. in his timc. was based to

a great extent on administrative regulations of the Umayyad govemment and that it had

nothing to do with the Prophet or the first caliph as Shafi'i believed, Azami examines

Ion Muqaffa"s Risiilah fi al-$a1)iiba. where the latter expresses his idea. contmry to what

Schacht assumes. that the caliph has to act in accordance with the Qur'an and the sunna.

and that anything for which there is no precedent from the life time of the Prophet or the

caliphs cannot be ccunted as sunna.3'

When Schacht cites the case of pre-emption as a prooi for the Medinese that

sunna was the practice of the School. he. according to Azami. makes errors:

1. In the Arabic text clear reference is made to sunna and Schacht tmnslates it as
"a fixed rule," which is wholly unacceptable unless he means a fixed rule
established by the Prophet.

2. He mentions the name of Sulayman b. Yasar. who. however. has not been
mentioned in the text referred to.32

Furtherrnore. Schacht claims "the wording here and elsewhere implies that sunna

for Malik is not identical with the contents of traditions from the Prophet." He cites five

examples to support his idea. According to Azami. in order to do so. Schacht has had to

distort the evidence. take arguments out of Cl>ntext. and suppress the fact. For example.

Schacht charges Malik ofusing tradition in order to justify his rational thinking. and not

30Azami. On Schacbt's. 40.

3lIbid. "2.

32Ibid.44.
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in the sense that it was merely related to the Prophet.33 But. it is not true. says Azami.

because the need to convince his opponents makes Mâlik seek rational proof for his

acccptance. Moreover. he states "What has been laid down in the established sunna is

sufficient. yet. one may desire to understand the reason...• there is sufficient clarification

of that."34

Schacht a1so quotes Ibn a1-Qasim (Mudawwana • v. 163) who says: ·...So it is

laid down in the tradition (achar) and sunnas referring to the companions of the

Prophel.... '35 Based on this he argues that the companions created their own independent

.~unna and that these could be appealed to in settlement of disputes. But. Azami accuses

Schacht of misreading the Arabic text. Ibn a1-Qasim did not say so. he. rather. says " 'aJ

sunan fi a.~/;Iab aJ-nabi' ·the sunan among the cornpanions of the Prophet'. or in other

words the sunna which was fol1owed by the Cornpanions of the Prophet.'·36

Regarding the lraqian school. Schacht states that the lraqians. in their view of

sunna. no more think it is necessary based on tradition from the Prophet. He quotes Tr.

III. 148: "...This is sunna which is not in the Koran...,'· then he concludes that "the

essential point is that the Iraqian use sunna as an argument. even when they can show

no relevant tradition."37 But. according to Azami. Schacht has mistranslated the passage.

The IrJqian did not say: This is a sunna which is not in the Qur'ân. No one claims that

33Schacht. Origins. 62.

34Imam ;.:aIik. Muwarra'. vol. 1. 196; Azami. On Schacht's. 46.

35Schachl, Origins, 62.

36Azami. On Schachr's. 52.

37Schacht. Origins. 73.
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the "Qur'ân is repository of the sunna ". but Schachtjoins two sentences with "which".

thus changing the meaning. The originaltext is: "...wa h:Idh:I sunna. gh:lir :lI-QurJan wa

gh:lir :lI-sh:ùl:Ida..." meaning '...this is a sunna. and is neither derived from the Qur'an

nor does it come under the category of bearing witness...38

Living tradition and Swma of the Prophet

It is well-known that the Medinese constituted ':un:lI :ùl1 :lI-Madina whi",h

Schacht translates into the living tradition that conceived the expression such as ":una1

'practice'. :lI-'am:lI :lI-mujtama' ':lI:lih 'generally agreed practice'. :lI-:unr 'indan:I 'our

practice'. Based upon these terms. Schacht arrives at his conclusions as follows; the

practice existeci first anè ~. :lditions from the Prophet come later. He quotes Ibn Qasim's

words. "This tradition has come down to us. and if it were accompanied by a pr.lctice

pa'sed to those from whom we have taken it over by their own predecessors. it wouId

be right to follow it..." 39 He further states. "the Medinese thus oppose 'practice' to

traditions. This lip-service paid to tradition shows the influence they had gained in the

time of Ibn Qasim and it deserves to be noted that Ibn Qasim relics on 'pr.lcticc' although

he might have simply referred to the tradition from the Prophct."40

But Azami rejects this conclusion by stating that on this point. Ibn Qii.,im

discussed that therc are IWO kinds of prophetic tradition; thc first type is accompanied by

the practices of companions and successors and second type is not. In thc ca.'C of a

38Ibid.54.

39Schacht. Origins.63.

4OIbid.
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conflict. the fOffiler should be adopted. Ibn Qasim did not indicate what Schacht deems

that the practice existed first and traditions of the prophet appeared later. Again.

according to Azami. Schacht fundamentally fails to analyze properly the meaning of the

text.41 He is also inconsistent in using his source. when referring to the Annales of

Tabari to support his second conclusion of the Medinese that the\ ~:·eferred practice

against traditions from the Prophet. Thus. whenever Mul:tammad b. Abî Bakr gave a

judgment against a tradition. his brother use to raise objections. and Mul:tammad would

reply. "What of the practice?" Schacht comments...... meaning the generally ;jgreed

practice in Medina. which they regarded as more authoiitati'le than a tradition."42

According to Azami. this statement is found in a fourth-century work and is not quoted

in second-century Iiterature. Schacht himself charges the fourth-century work as

spurious.43 An~ also charges Schacht with not being consistent with his source. since

the latter uses later source of a late fifth century book i.e.• Sarakhsi. Mab~ür. when he

cites an argument of Shaibanî in favour of a doctrine of his school.44

Schacht also concludes that "practice is explicitly identified wil~ those traditions

which the Medinese accept."45 But. Azami c1aims that there were hundreds of traditions

from the Prophet and the Companions accepted by Malik without any reference to

practice. When Schacht quotes Shâfi'i reprimanding the Medinese for not following Ibn

41Azami. On Schacht"s. 58.

42Schacht. Origins. 64.

43Azami. On Schachc's. 59.

44~ lsl:tâq An~. ''The Authenticity of traditions: A critique of Joseph
Schacht's argument e siJentia." Hamdard IsJamicus (1984J. 54.

4SSchacht. Origins. 66.
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'Umar's opinion, Malik, says Azami, explicitly described examples of this in his

Muwaua'. The latter disagreed with Ibn 'Umar's opinion that if a man pr.lyed behind an

imam. he should not recite the Qur'ful, and stated that when the imam does not recitc

loudly, the ma'müm should recite the Qur'ful to himself. In another example: Malik

recorded that 'Umar prostrated himself after reciting Sürat aJ-Najm. but Malik disagrees

with this practice.46

Schaehr's fourth statement is that praetice was falscly ascribed to early authorities

"to justify doctrines which reflected the current practice" 47 But, according to Azami.

this thecry does not suit Malik, since he recorded the practice of Medinese authorities

and then differed from it, and also recorded their opinions and objecl~ to them.4K

Schacht further daims that when Malik records the opinions of his immediate teachers.

such as 'Umar, Ibn 'Umar. Ibn al-Musayyab. and 'Urwah, these early authorities cannot

be taken as genuine, but are only a device used "in order to justify doctrines which

refleeted the current praetice or which were meant to change it...these efforts wcre

sometimes successful in bringing about a change...but often not."49 TheoreticaUy, this

theory is probably acceptable if the Medinese always imitated the early authorities. but

Azami shows that Malik sometimes agreed and disagreed with the authorities he quoted.

The former then raiscs a question hyphotetically as to if he (Malik) were falsely

aserioing doctrines to thesc authorities to bring about change, in the doctrines of the

s:hool. he would not then contradict what he had himself just fabricated. In fact, Malik

46Azami, On Schachts. 62.

47Schacht. Origins, 66.

48Azami, On Schacht's. 62.

49Schacht. Origins. 66.
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himself reverscd his opinion invariably as, for instance, conœrning al-masl} 'ala al

khuffain.so

Azami also daims that Schacht's conclusion concerning the "living tradition" of

the Syrian school has no basis and that his statements are based on assumptions rather

than on precise analysis of Auza'i's writing. For example, Schacht daims that Auza'î is

"inclined to projectthe whole 'living tradition', tr..: continuous practice of the Muslims,

as he finds it, back to the Prophet and to give it the Prophet's authority, whether he can

adduce a precedent established by the Prophet or nol." Schacht also daims that Auza'ï is

of the opinion that continuous practice is the decisive element and reference to the

Prophet is optional.s1 But after having exarnined the treatise Schacht refers to, that

comprises 50 cases, Azami daims that only 15 of the 50 cases does Auzâ'; refer to the

continuous practice of the Muslims, and only nine of these are related to the Prophel. He

says that "Auza'ï also was very precise in referring to his authorities to the best of his

knowledge. Sometimes he refers to the Prophet, sometimes to the early caliphs,

sometimes to the practice of the Muslims, and in aImost a third of the cases he simply

gives his own opinion."S2

The attitude of the ancient School of law to the SlUU]ll of the Prophet

Schacht says about the attitude of the Medinese Schools, and the ancient schools

of law in generai, that they had aIready used tradition from the Prophet as the basis of

50Azami, On Schacht's, 63.

5lSchacht, Origins,70-73.

52Azami, On Schachc's, 65.
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many decisions, but had ofeen neglected them in favour of the reponed pr.lctices or

opinions of his companions. not to mention their own established pr.lctice.~3 He

specifically mentions that "Malik enjoins thal the lr.ldition bc followed.,,[He1

harmonizes an old-established tr.ldition from the Caliph Abu Bakr with historical

lr.Idition from the Propnel. and claims that Malik is far bchind Shâfi'i in accepting

lr.Iditions from the Prophel."54

Azami. in dealing with this argument. underlines the word many and often. and

examines a number of lr.Iditions in the Muwa{{a' described by Schacht and claims that

Mâlik accepted 819 of the traditions from the Prophet Ind rejected only three. Of th,:

613 lr.Iditions from companions he rejected ten. Therefore. according to Azami. il is

difficult to see how three rejections out of 322 traditions from the Prophet can bc the

justification for the affirmation that they were "often neglected". On the contl".lI')'. he

says. il seems clear that "Malik was firm in his acceptance of the overriding aULlJority of

lr.Iditions from the Prophel."55

Schacht a1so concludes that the Medinese give preference to traditions from

companions over traditions from the Prophel. This attitude, which is reflected in an

anecdote on Zuhri and Salil:t b. Kaisan in Ibn Sa'd". is. of course, unacceptable to

Shafi'i.56 He brings several means to prove this conclusion which Azami found a1most

baseless. Among those. for example. Schacht quotes Rabi' who says: "Our doctrine is

to authenticate only those lr.Iditions that are agreed upon by the People of Medina. to

53Schacht. Origins. 13.

54lbid. 22-23.

55 A.zami. On Schacht's. 80.

56Schacht. Origins. 24.
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the exclusion of other places. "57 This statement. according to Azami. does notlogically

lead to Schacht's conclusion. Butthis means thatthey had doubts about traditions related

by tn,,~c: or".:r than the Medinese and challenge their authenticity. not the authority.

Moreover, Azami claims that Rabi' was not Medinese by birth nor did he follow the

Medinese School. In fact, he is a follower of Shafi'ï. Thus, "we can hardly aecept him

as the spokesman for the Medinese. "58

The same phenomenon emerges when Schacht states that both lraqians and

Syria!'!s share the similar attitudes with the Medinese to legal tradition from the Prophet.

Azami charges Schacht for using Shafi'ï's words not on the writings of the parties

con.:erned. Moreover. Schacht takes an exarnple which according to Azami shows

[A] perfect exarnple of the former's arbitrary, self-contradictory use of his source
material. The reference is to Shafi'i quoting Abü I:Ianifa's claim that he never
differs from any of the Companions of the Prophet, nordoes he violate analogy.
But Shafi'i points out that this is not so, since Abü I:Ianifa in a particular case
opposed the ruling of 'Umar. Shafi'i even accuses the lraqians of violating
analogy. Nowhere is there any indication that traditions from the Companions
are preferred over those from the Prophet--the entire discussion centers on the
Companions themselves. Therefore, Schacht's reference does not help in this
regard.59

Auza'i. Schacht says, is "the only representative of the Syrians on whom we

have authentic information in Tr. IX and in Taban, and his attitude to traditions is

essentially the same as that of the Medinese and the lraqians."60 To support his case.

Schaeht says:

57Ibid. 23.

58Azami, On Schachr's. 81.

59Ibid.87.

6OSchacht. Origins, 34.
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Auzâ'ï states, quoting Koran xxxiii. 21, that "the Prophet is a good example"
(Tr. IX. 23), and that 'the Prophet deserves most to bc followed and to have his
sunna observed (#50), but in "der to establish the pr.letice of the Prophet he
refers to "what happened at the time of the Prophet and afterwards" (#26 and
elsewhere). he refers to Ibn 'Umar beside the Prophet (#31 J, anci to Abu Bakr.
'Umar. and the Umaiyad Caliph 'Umar b. 'Abdal'azïz by themsclves.61

However, Azarni refers to Auza'ï's treatise to refute Sehacht's idea that Syrians

prefer tradition from the Companions rather than that the Prophet. In his treatise, Auza'.

cited actions of the Prophet that were followed by the Mus1ims. 10 times: actions of the

Muslim and their Imiims, six times: Abu Bakr twice and 'Umar, 'Ali b. Abi Talih. and

'Umar b. 'Abdal'azïz once. Thus, Azarni says. we find 12 references to the Prophet

alone and 22 references to the Prophet's actions in total, as against 11 references 10

others. Therefore. it is safe to conclude that "Auzâ'ï's attitude to the authority of the

sunna of the Prophet is the same a~ that of the rest of the scholars. He conforms with

the divine order: obey Allah and obey the Messenger. "62

The growth of legal tradition

Another ground on wh:':i. both parties reach divergent conclusions on the

existence of Islarnic law in the first century of the Hijra is concerning the growth of legal

tradition. Schacht concedes that the /;Iadith literature wa~ fabricated by scholars in the

second ana third centur;.;:s who sought to justify their own views by tr.lcing origins back

to the Prophet. He says: "generally speaking. the living tradition of the ancient schools

of law, based to a great extent on individual rea~oning. came first. that in the second

6lIbid.

62Azami. On Schaches. 91.
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stage it was put under the aegis of Companions. that traditions from the prophet himself.

put into circulation by traditionist towards the middle of the second century A. H."63 He

also c1aims that the bulk of legal traditions from the Prophet known to Malik originated

in the generdtion preceding him. that is in the second quarter of the second century A.

H.. Thus. he concludes "we shaH not meet any legal tradition from the Pfophet which

can be considered authentic." 64

It has been mentioned in chapter one that Schacht's conclusion is based on the e

si/entio argument. which assumes that if one scholar at any given lime was ignorant of a

particular IJadïth and failed to mention it or. rather. that if it was not menlioned by later

scholars that earlier scholars used that particular IJadich • then the IJadich did not exist at

that time. If the IJadich is first found with incomplete isniid and later. with complete

isniid. then the isniid has been fabricated.

Azami found that Schacht contradicted himself in this theory. since in an earlier

chapter of his O:igins argues that two generations before Shafi'i. reference to the

afJiidïth of the Prophet werc the exception.65 and that ail the ancient schools of law

oiiered resistance to the refA:!1S of the Prophet.66 Thercfore. Schacht's argumenl that a

tr.'-jition could not have existed If it was not used in a legaI argument is untenable.

becausc those who opposcd the traditions wouId have been unlikely to have utilized

tt'~ln.67

63Schacht. Origins. 138

04Ibid. 149.

65Ibid. 3.

66Ibid. 57.

67Azami. On Schachc's. 118.
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This e si/encio argument is a1so criticized by Zaffir IsJ:taq An~ari by using the

method upside down. that is. by examining the traditions found in early works that arc

not found in later works. "This would mean." An~an notes. "working on the reverse of

Schacht's assumption." 68 To prove his argument. An~ari employed this method on four

books: the Muwarra' of Malik and of Shaibanï. and the Athar of Abù Yùsuf and of

Shaibanï. by probing the traditions that discuss the same issues. As a result. a large

number of traditions found ir. the Muwarra' of Malik are not found in the Muwarra' of

Shaibi:ni. An~fui stresses the fact that the Muwaua' of Shaibanï appcared later then the

Muwaua' of Malik. and the Achar of Shaibanj appeared later than the Ath:ir of Abu

Yusuf. Azami is a1so critical of this theory. he says:

ln a reduccio ad absurdum. this argument would mean that if one writer in the
Middle East failed to mention London as one of the major cities in the world.
then ail other writp.r who mentioned it later would he guilty of collusion in
creating a fictional city. Even a1lowing tor the fact that Schacht did not have
available to him many important source books. he quotes from those that were
available in a way which sometimes appcars to accept and reject authorities
arbitrarily and to ignore certain political and geogr.lphical realities.69

Extending An~ârï's examples. Azami discovers many examples th;lt rcfute

Schacht's theory. Among those are the sections on timing of pr.lyers in Malik's

Muwaua' which contains ail 30 a1)iidïth; only three ofthese are mentioned in Shaibanï's

Muwaua'. The section on ]j'lin in Shaibani's Muwa!!a' (p. 262) omil~ several a/.l;idIth

found in the corresponding section in Malik's Muwarra' (p. 566 ff). Similarly. whcn he

compares the Achar of Abu Yusuf and the Athiir of Shaibanï. a /.ladith from Ibn

Mas'ud on muçliirabah in Achar Abu Yusuf. is not found in the Athar of Shaibanï. A

68An~ârï, "AuÙlenticity." 54.

69Azami, On Schacht's. 116.
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/Jadith from 'UIT'lr occurring in the section on di"l'ce and 'iddah in the Achar uf Abu

Yusuf. is not found in the Athar ofShaibiinL70

These omissions. according to Azami. are sufficient to indicate that scholars did

not necessarily quote aU the a/Jadith familiar to them. and there is no reason to suppose

thatthey were ignomnt of the aiJadiCh omilled. It is .1atura! for scholars to mention more

aiJadiCh that support their argumentthan those against them.71

Schacht is also inconsislent in discussing the gro'''th of legal tradition from the

Prophet. because inste Jd of restricting himself to legal mallers. he has fiUed the chapter

with rilUa! aiJadiCh. For example. from 47 traditions which he daims from the Prophet.

in facto sorne. Azami says. do not come from the Prophet. and the great majority of

a/Jadich arc notlegal by his definition. and only one quarter of the material is relevantto

the heading of the chapter.72 He. then. concludes:

Careful scrutiny of his examples and repeated reference to the original source
material. however. reveals inconsistencies both within the theory itself and in the
use of source material. unw=ted assumptions and unscientific method of
research. mistakes of facto ignorance of the political and geographical realities of
the time. and misinterpretation of the meaning of the texts quoted. and
misunderstanding of the method of quotation of early scholars.73

Schacht's examples have been examined by Azami in order to demonstrate the

errors. Sorne of them will be presented here. Schacht takes a difference of opinion

bctween Abu l:Ianjfa and Mâlik about compensa:ion for various injuries a~ the case to

70For further examples see Ibid. 119-120.

71lbid. 121.

72lbid. 118.

73Ibid. 116.
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prove his e silencio argument which is according to him made safe by Tr. VlII. II.

where Shaibani says: .....unless the Medinese can producc a tr"Jdition in support of their -.-0.. .-.

doctrine. but they have n:-ne. or they would have produced it."74 Schacht comments

further: "We may safely assume thatlegal tradition with which wc arc concerned werc

quoted as arguments by those whose doctrine they werc intended to support. as soon as

they were put into circulation."75 but Az:uni daims that the above-discussion ha.~

nothing to do with a l;!adith l'rom the Prophet nor any other authority. r"Jther focus on

fatwii of Abü I:lanïfa about compensation for certain kinds of injuries to slaves.

Shaibanï. in this case. just wanted to know why the Medinese agree with Abu I:lamfa's

decision in four types [cases] of injl'ry. but in other cases they [the Medinese] said the

compensation would be as much as his value has been dedined. If they had ;ithfir to this

effect. the Ira~ians wouId foliow them in their discrimination.7~Therefore. Schacht l'ails

to show the validity of his argu ''lent.

Schacht also points to "t•.'ii'.j,m Qrig:..ating between AuzaCi and Malik" (sec

above. p. 17) and impiies that Abu • "sul' docos not know it to he a l;!adith l'rom the

Prophet. otherwise he wouId have Ille:" h'ned. This l;!adith at first emerged in the

Muwal[a' of Malik and additional authori:ies were mentioned in later sources. Hf

further states: "Where as this caUs for caution in the use of th- argument c silentio it

74Schacht. Origins. 140.

75Ibid.141.

76Azami. On Schacht's. 124. According to Shaibanï the Medinese have no
tradtion in this regard to make differentiation in compensation. Had they sorne tratidions
we would have learned them l'rom them. Therefore. if they have nothing of this sort.
they must be fair in treatrnent. Therefore. the right decision would be what Abu I:lanifa
has decided (al-Umm. vnL vii. 288)
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also shows that the tradition was no. widely known in the time of Mâlik."77 However.

Azami mentions the saying of Auzâ'ï : "maçlat al-sunnat 'an rasül Allfill man qatala 'iljii

fa'alaih salabuhu" meaning the sunna which has been executed by the Prophet is that

whoever kills (in the battletield) an intidel. his spoils belong to the killer. This practice

wa~ established by the Prophet. We cannot say whether Abu Yusuf knew it or not. He

most probably did know it since the I)adïth was recorded by Ibn Isl)aq whose ·yorks

wa~ weil known to him who quoted from it time to time.78 This is also to prove that this

/;1adith was recorded before Malik--Ibn Isl)aq (80-115 A. H.) was younger than Mâlik

(91-179 A.H.)--. and recorded by Auzâ'ï (88-158 A. H.) who was older than Mâlik.

Azami fl'rth"r comments on Schacht: "When Schacht says that it appeared for the tirst

time in Muwaf{a', he implies that he has consulted a number of books prior to Mâlik

and ail lacked this particular /;1adith . But he does not give references."79 This is also to

prove that Schacht theory of fabrication of a/;1iidith can be revoked by reference to other

sources that give indication that earlier scholars were abreast of the a/;1iidith at issue.80

The Authenticity of the iSlliid

The isniid system is another ground which leads Schacht to reach his conclusion

regarding the existence of Islamic 1aw in the tirst century. Whereas he believes that the

using of isniid is in the beginning of the second century A. H.• Azami deems that the

77Schacht. Origins. 142.

7sAzami. On Schacht's. 135-6.

79Ibid.

SOIbid. 122. Azami examines ail Schach,'s examples in order to prove their
invalidities. Ibid. 116 - 153.
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isnad system was bom during the lifetime of the Prophet and had developed into a

proper science by the end of the first century A. H.. The former bases his argument on

the statement of Ibn Sinn (d. 110 A. H.) that the demand for the interest in isniids

started from the civil war (lima ). He remarks that civil war had begun by the time of

the killing of the Umayyad Caliph Walid b. Yazid [126 A. H. ].81 However. Azami

claims that Schacht had arbitrarily interpreted that word (lima). Such a killing has never

been a "conventional date" in Islamic history and was never recognized as the coll!!,f the

'good old time'. Besides. there ..ere many limas before this date. and the biggest litna

of ail was the civil war between 'Ali and Mu'awiyah. Even the killing of 'Uthman

before this time can be included as a lima. Therefore. says Azami. "it is difficultto sec

any justification for assuming thatthe litna referred to is the civil war that arose after the

killing of Wa\ïd b. Yazï:l."82

It is worthwhile here to note that only on this point Juynboll is criticaltoward~

Schacht's argument. He rejects Schacht's contention regarding the word litna as a

statement referring to the events following the death of the Umayyad Caliph. Walïd b.

Y:.zid. in 126/744. After an extensive examination of the use ofthis word in the carly

source. he concludes thatlbn Sinn "was most probably speaking about Ibn al-Zubayr's

revoit" (64-71).83

Azami examines Schacht's examples when the latter claims thatthc isnads wcrc

put together very carelessly (chap. 1. 23). Since Schacht does not quotc any /.!adïth from

Nill' and Salim. it can only be proven that two scholars did exist and had the chance to

81 Schacht, Origins. 37.

82Azami. On Schacht's. 168.

83Juynboll. "The Date of the Gre::.i [.'jma," Arabica 20 (1973). 158.
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study from a common source. According to Dhahabi. Nafi' was a freed man of Ibn

'Umar and served the latter for more than 30 years. Salim was the son of lbn 'Umar and

died 32 years later after his father. Therefore. it is safe to assume that both of them had

similar chances to study from lbn 'Umar.84 Since 'Abdullah b. Dinar was also a freed

man of Ibn 'Umar and had a similar opportunity to study from the latter, he and Nafi'

couId transmit the sarne a1)adith from a single common source as they lived 60 or 70

years together in the same city and were freed men of the same person. Schacht also has

assailed the chain of Malik - Nafi' - lbn 'Umar which is based on two grounds: the age

of Malik and the position of Nafi' as the client of lbn 'Umar. In his own words: "But as

Nafi' died in 117 A. H. or thereabouts. and Malik in 179 ,A. H. their association can

have taken place. even at the most generous estimate. only when Malik was a littie more

than a boy."85 He says in the foolnote that "nothing authentic is known of Malik's date

of birth."86 Azami criticizes Schacht's omission of the birth of Malik which, according

to him, can lead only to erroneous conclusions.87 He further comments:

If we consult the bibiiographical works, however. we find that most of the
scholars. even those who were bom a littie earlier than Malik, state that he was
bom in 93 A. H., ; a few put in the early months of 94 A. H., a few in 90 A. H.•
and a few in 97 A. H.. But there is no one who maintains any date later than
this. So. Malik was at least 20 years old, if not 24 or 27, when Niifi' died.88

Regarding Nafi' as a client of lbn 'Umar. Azami only gives his comment in

geneml conclusion, saying: "But why should we believe that a man is dishonest because

84Ibid. 169.

85Schacht, Origins. 176-177.

86lbid. 176, 4.

87Azami. Scudies. 245

88Azami. On Schacht's. 171
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of this relationship. when he was c1early accepted among his contempor.lries and the

later authorities as most lrUstworthy?"S9 il is understandable, since Azami realizcs that it

has already preoccupied Schacht's mind that the isniid Nâfi' -- Ibn 'Umar is a 'family

isniici", a fact which. according 10 him. is generally an indication of the spurious

character of the tradition in question. The family isniid will bc discusscd in the

following pages.

Schacht gives four examples as the evidence of what he calls "the general

uncertainty and arbitrary character of isniids ", to which Azami also presents his critique.

Schacht mentions two stories about a mudabbar slave. each with a different isniid (sec

chapter 1. 24). But. Azami says that there is no basis for this example for a charge of

uncertainty. because the two stories are fundamentally differenl. The two stories are

abou people concemed (J:Iafsa and 'Â'isha ) in the fate of the slaves of whom one was

killed and the other was sold. As for the isniid il'elf. he blames Schacht's suspicions of

IWO people with the same name. and questions "[A]re people with identical names or

only slight variations in name fictitious?" Moreover. he notes:

There are scores of scholars of the early second century who tr.lnsmitled
traditions from these two authorities and differentiated between them. One of
them. Mu1)âmmad b. 'Abdur Ra1)man b. 'Abdullah. was appointed govemor of
Yamama by 'Umar b. 'Abdul 'aziz and died in 124 A. H.. The second one is
Mu1;lammad Abü RijaI. the date of whose death is not mentioned. A, Mâlik
explicitly confinns that he leamed from him personally. there is no reason to
suspect MaIik's statemenl. Since all these three belonged to Medina. there wa,
every possibility that they met each other.90

Schacht contenrts that isniids were progressively "improved" by forgery and

fabrication. early imperfect isniids being completed by the time of the c!a,sical

891bid.

9Olbid. 178.
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collection. He comments on Athar Abu Yusuf: "The editor has collected in the

Commentary the parallels in the classical and other collection; a comparison shows the

extent of the progressive. improvement. and backward growth of isniids."9\

At this point. Azami charges Schacht. that like other Orientalist. misuses the

materials for the study of isniid . Instead of using pure !)adith literature, they use sïra

and !)adïth-fiqh literature. He also mentions that the early lawyers realized the pivotai

importance of isniids , but for the sake of brevity, they chose not to quote ail the

authorities. They were mainly concemed in the legal issues and did not mentions isniid

when the !)adïth in question was famous among scholars. For example. Abu Yusuf.

who admitted not having recorded ail the a!)iidïth and isniids at hand in order to avoid

too long a book.92 "Even Shafi'i remarks in places that he has heard unbroken isniids

for the a!)iidïth he quotes, but cannot remember them at the time."93

Azami also reminds the reader that these scholars' knowledge was limited, and

that they deleted in their work many details that were familiar to them. There are severa!

reasons for this omission; the isniid is entirely omitted where other sources prove they

knew it; partially omitted where other sources prove they knew it in full; referring to

only one channel of isniid from severa! accessible to them; and using the term "from a

man" or "from a reliable man" when the authority at issue is elsewhere cited by name.94

9\ Schacht, Ongins. 165.

9~Azami, On Schacht's. 183.

93Majid Khadduri. IsJamic Jurisprudence: Shafi'i RisiiJa (Baltimore: Johns

hopkins. 1961), 254.

94Azami, On Schacht's, 184.
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As has been mentioned earlier. Schacht takes Malik who rcfers. without isniid.

to instructions on the zakiit tax from 'Umar as an cxample to support his argument

about the creation of additional authorities. Earlier. he writes: "Tr. II. 9 (b): Shafi'i - Abu

Kamil and others -l:Iammad b. Salama Ba.5ri - Thumama - [of Basm] - his gmndfather

Anas b. Malik - his father. Malik gave him the copy of a decree of Abu Bakr on the

zakiit tax and said: 'This is the ordinance of Allah and the sunna of the Prophet.' A

parallel version in 9 (c) has: 'AbU Bakr gave him the sunna in writing. and then.

Schacht comments: "this tr.Idition can be dated to the time of l:Iammad b. Salama: the

connection between l:Iarnmad and Thumama is very weak."95

But Azami argues that it is sufficient to refute these arguments by referring to

Abu Yüsuf who transmitted this l)adïth through: Zuhri - Salim - Ibn 'Umar - the

Prophet. The Prophet dictated a decree on zakiit. which was followed by Abü Bakr and

then 'Umar. Concerning the l)adïth of Thumama. he says that Anas gave him the

document which was written by Abü Bakr for him. This l)adith • says Azami. ha.~ a

perfect and proper isniid. but it is not approved by Schacht who thinks that it can be

traced to the time of l:Iammad b. Salamah (d.l67 A. H.) The former further argues in

hyphotetical way. "But suppose that it can be so dated; then surely Schacht should have

mentioned that in the first half of the second century this tariff was attributed to the

prophet instead of "projecting forward" one hundred years to the time of Ibn l:Ianbal

later."96

Moreover. according to Azami. Schaeht commits mistakes. In one isniid. he

quotes: Thurnama - his grandfather Anas b. Malik - his father Malik. but this is a

95Schacht. Origins. 73.

96Azami. On Schacht's. 189.
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wrong isniid. The right isniid is as follows: l:Iammad - Thumama - Anas - Abu Bakr.

Schacht is also against the statement ofearly biographers when he c1aims the connection

between l:Iammad and Thumama is very weak.97

Where as Schacht believes that every family isniid is spurious. 1. Robson has

said in this matter:

Was the family isniid invented to supply apparent evidence for spurious
traditions. or did genuine family isniids exist which later served as models? It
scems better to recognize that they are a genuine feature of the documentation.
but to realize that people often copied this type of isniid to support spurious
traditions. Therefore. while holding that family isniids do genuinely exist. one
will not take themall at face value.98

Abbott is also of the opinion that there was a positive parallel between the

development of traditions and the development of the family isniid relating to the

chronological transmission of the tradition. Henceforth. the position of the family isniid

is seen as a confirmation of her conclusion that there is a c1ear continuation of the

traditions.99

Azami. in line with Robson. does not examine Schacht's example of the family

isniid that he c1aimed spurious since the former holds that early scholars had researched

the category of the family isniid thoroughly such 2:: Ma'mar b. MUQarnmad from his

father. tisa b. 'Abdallah from his father. Kathïr b. 'Abd Allah from his father. Musa b.

Malir from his father and Yal:Jya b. 'Abd Allah from his father. They also had dismissed

suspect isniids and a1Jadith. He further questions: "[I]f a statement of a father about his

97Ibid.

981. Robson. "The isnâd in Muslim Tradition." Glasgow University, Oriental

Society Transanctions 15 (1955).23.

99Abbott, Studies, 37-39.
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son or vice versa. or a wife about her husband. or a friend about a friend. or a colleague

about a colleague is always unacceptable. then on what bao;is could a biogmphy possibly

he written?" 100

We have shown the diagram which is drawn by Schacht to support his argument

regarding the common link theOl)' (chapter 1). However. according to Azami. since the

name of CAmr's teacher. Munalib. occurs twice. the diagram should he dmwn ao;

follows:

Prophet

1
JabirF---------

a man of the

BanüSalama

1 cAmr _

Ibr-Jhim

Moreover. Azami claims that Schacht either disrcgarded the text of Ikh. 294 or

did not conceive it. Shaficï. Azami says. "comparing three student~ of cAmr. makes it

clear that cAbr:la\caziz was wrong in naming the authority of cAmr a.. a man of Banü

Salama. Ibrahïm b. Ab' yaJ:tya was a stronger trmsmitter than cAbdalcazjz and his

statement is attested by Sulaiman as weU." Hence. according to Azami. "it appears that

l00Azami. On Schacht's. 197.
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there is only one channel through which cAmr has received his information."

Consequently the diagr.un wouId emerge as follows: IOI

Prophet

1
Jilbir

Munalib

1
cAmr

CAbdl""laI-caz-ïz-----"""'""':I=-l=-ïm--------s-uhllman

Finally. Azami exaniiiles /;Jadïth Bari"ra which is used by Schachtto show how

"the argument drawn from a common transmitter can he used. together with other

considerations. in investigating the history of legal doctrines." 102 There are at least five

principles employed by Schacht to trace the legal history of this doctrine: customary

pr.lctice at the time. the idea that a common link implies forgery, creation of new a/;Jiïdïth

to support one with a suspect isniïd. suppression of ur:desirable material, and insertion

of authorities. 103

According to Schacht from the first half of the second century A. H. the sale of

\VIDa' of a manumitted slave was customary and considered valid. 104 This implies that

101 Ibid, 199.

102Schacht, Origins. 172.

I03Azami, On Schacht's. 200

I04Schacht, Origins. 173.
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any f.!adith transmitted from the Prophet to object to this customary pr.lctice ml:st he

spurious. But, Azami claims that there i, no evidence in support of Schacht's idea that

af.!adich prohibiting the sale of waJa' are of late origin, hecause Schacht only bases his

argument on a single piece of evidence recorded by Ibn Sa'd, V. 309. about the selling

of waJa' of Abü Ma'shar. without giving his source. yet Schacht considers it genuine.

But when the same Ibn Sa'd records eight documenl~ giving his sources of information

concerning the Barira incident. Schacht declares them spurious. I05 Thereforc. according

to Azami. it is difficult to see on what is the criteria for accepting Ibn Sa'd concerning

Abu Ma'shar. Taking his contra arguments as a whole Azami successfully demonstrates

the invalidity of Schacht's arguments above. I06

IOSIbid, i 74

I06Azarni. On Schacht's. 201-205.
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CONCLUSION

Having discusscd both the arguments in favor of and against the existence of

Islamic law in the first ccntury of the Hijra. it is our contention that Islamic law had

cxisted sincc the carly years of the first century of the Hijra. Several pieces of evidence

have been shown by sorne scholars to Sl.:pport this argument. zarar Isl:taq An~arï has

claimed that the Qur'anic legal injunctions had been discussed from early Islam and

constantly remained the basis of legal speculation which led to th" deliberate growth of

the implications of its legally relevant verses-- a process which conforms to the rise o~

legal problems in carly Islamic society. For example. N. J. Coulson and David S.

Powers have shown that 'VIuslims had been discussing the field of family law.

particularly the field of inheritance since the beginning of the first century of Islam as

the result of problems posed by the Qur'anic injunctions. Thus. certain legal cases. such

as the one pertaining to one-third bequest. Minbariyya. ijimariyya. KalaIa, among

others. were familiar to the Muslim scholars of the first century of the Hijra.

Another piece of evidence concems the role of Mul:tammad in formulating

lslamic law. As the Prophet. he was responsible for guiding his ummah in tl,e light of

the Qur'an. Therefore. he was the one who introduced and explained t1le problematic

legal verses of the Qur'an. especially in the field of inheritance and family law which

needed immediate solutions. He was also th.' one who applied the Qur'anic injunctions

to his life. S. D. Goitein affirms that the develorment of Islamic law was due to the

Prophet hi':".selfwho envisaged law a~ a part ofdivine revelation. Based on the evidence

from the Qur'anic verses particularly Siinlt al-MiPidah. Goitein puts the date of the fifth

year of the Hijra as the birth hour of Islamic law.
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Wael B. Hallaq focuses on the role of mufti and their activities in issuing tàtwoi.

and in line with Goitein's idea he suggests that the Qur'anic law was already taking

roots during the Medinese phase of the Prophet's career. The activities of muth.

a~~,-:ding to HalIaq. started during early Islam as the result of persistent efforts of the

companions of the Prophet who were involved in legal activities and at the same time

might also be included as muftis.

Sunna of the Prophet in the system of Islamic legal prJctice .;hould be originally

attributed to the Prophet not to the community as Schacht claims. M. M. Bmvmann has

shown that the term sunna has been familiar to Muslims and had been attributed to the

Prophet l'rom the very beginning of Islam. Though he admits that certain practice of the

Prophet may be based on pre-Islamic Arabia or even foreign sources. as Schacht insists•

still such practice were instituted by the Prophet in a specifie way that they bccame

tantamount with Islamic concept.

AlI of the Prophet's actions. including his legal decisions. were transmitted

orally and record::d in written form l'rom the early yean; of the first century of the Hiira.

This proves that most of the Prophetie traditions fundamentally should be considered as

authentic. except when there is sorne evidence to show their weakness. Nabia Abbott

confirms that the writing of the Prophetic tradition had taken place since thc Prophet's

life time. conducted by his secretaries and his eompanions. The tmnsmission of these

traditions was based on the system of isnfids which had been introduced during the

Prophet's life time and had been practiced continually by the companions of the Prophet

and their successors. M. M. al-Azami argues that the Prophetic traditions had been

transmitted in many places simultaneously since early Islam.
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Tu :-.UIll up: th~ Jl.:\"dupl11l..'nt ul" bblllil".' la\\. III (aL'!. lHl~IIl~l[ly ;-.tartl'd l'rPIll Ihe

liklime of the Prophel as an eff,'rt 10 Jelermine an,1 delïn,' lh,' rdi':lollS ,'Ihi,' 10 Ihe

:'vlllslim eommllnily al lhe l;o l le. Il "'as \1lll.1ammad ",ho appli,'d divine Ia\\', as '''l'ill''11

in lhe Qllr'an, 10 carly Islamie sociely as a part of his propheli,' dllly. This k,:al dlllY

\Vas partly cnntinuco aftc-f him by soIl1l.: of his L"ll;"'r~lI1iol1s and :-.lIl'l"CSSprs WlH1 \\cre

inyolyeJ in Iegal aeliYilies, in orJer to fllltïIl lhe Jemand of kgal adYi,'e in a 1];'''','111

Islamic society. Hencc ln the lighl of Je\'\:lopmcnl of Islamie la"" hislorieal

circumstanccs in the tïrst ccntury of lhe Hijr;" mllst he (a ken inlo aeeolllli as ;1 rool

"'ilhoUI ",hich Islamic la", can nol he complclcIy comprehen,bl. Therdore, the noli,",

lhallhere is a Iegal vacuum in the grealer part ofthis eenlury is dilïïCllill1l l'IlIKeiYe.
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