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1. 

CHAPTER I 

HOW THE CO NFEREN CE CAlm 'iD lJiEET. 

REVIEW OF PREVIOUS CONFEREN CES. 

The Imperie:l Conferenoe of 1926 was one of the 

outstanding events in world politios since the were It 

might eqnally well be said that it was one of the most 

misunderstood. Many olaimed that it destroyed the British 

Empire and established a new status for Grea.t Britain 

ana the Dominions - a status of full international indep­

endenoe, in wrich the only unity wes the arown. This 

alleged result was alarming to all who believed in the 

empire, and a source of pride to all who harbored desires 

for its destruotion. Yet today. save in South Africa, 

it is doubtful whether ~ny respons1 ble st atesme.n in the 

anpire believes that the Conferenoe acoomplished quite 

all that, A sober seoond thought has taken possession, 

e.nd we see that the Dominions enjoy few if any liberties 

wh1Qb 
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whioh they d id not possess in full measure on the day wh en 

the Conferen ca first met. Neverth eless t the ga t hari ng 

was one of great signifioance. in that it was the first 

one of its kind even to attempt 8 complete survey of the 

const 1 tut ional rela t lonships between t be self-governing 

parts of t be empire. 

The objeot of this study 1s twofold - to d lscover 

'lib at th e Conference r ee.l1y did, e. nd to fi nd, througb the 

debs tea in the Canadi an Ran ses of Pa.rliament t how far 

public opinion grasps the significanoe thereof. It has 

been truly said tbat Oanadian statesmen are not well-versed 

in international affairs. Pollt 10e t in Canada, have 

invariably been 100al in interest and scope. This position 

ha 8 been lnevi table aue to our plaoe in the Br1 t ish Empire. 

The aonduct of foreign policy has so far been exalusively 

in the hands of t be Bri ti sh g overnmen t, wh 10 h alone has 

the power to deolare war and make peace. Canada oould, 

in fact, have no foreign policy separa.te from that of the 

Empire a s a \\Ih ole. She m1 ght conal ude trade agJ-eemen ts t 

but not trae~ties of political allianoe. 1'his whole 

si tua ti on • 



situation was part and }Ercel of her membership in the 

Empire, and aould be changed in only two ways, seoes .. 

elon or s right to a voice in formulating foreign 

polioy. ~he first was not desired, end the latter Canada 

repeatedly refused to Qonsider. Hence the inevitability 

that Canada's politioal affairs should be almost 

exolusively national in scope. 

The war to a lerge extent changed this. It 

saw the Canadian Prime Minister, along with those of 

the ot her Domini ons, hold ing conolave in the Bri t ish 

Cabinet and the British War cabinet, which latter body 

bad control of the most v1te,1 issues of the war. It 

was in the full heat of the enthusiasm engendered by 

this unity ths-t the Imperial War Conferenoe pe.ssed the 

resolution aa,11ing for a constitutional conference ~fter 

the war to rea.djust the relatIons of the Pl'rts of the 

Empire in suoh 8· way as t 0 ensure "the ri ght of the 

Dominions and Indle to an adequate voice in foreign 

polioy and in foreign relations." 

Th! s enth usi earn 
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!his enthusiasm, however, failed to survive 

the making of peaoe. The first Conference to neat 

after the wart that of 1921, decided tbe~t no advantage 

was to be ga ined in hold ing e const i tut ional 0 onference. 

Lloyd George, in th.8 House of Commons, gave as the 

reason that "the general feeling was that it would 

be e. mistake to lay down e.-ny rules. or to embark upon 

definitions ss to w~at the British Empire meant. To 

do so would be to limit its utility. To do so, I 

think, would be to weaken its unlty."(l) But the 1917 

resolut ion di d not intend the t the conference would 

merely lay down rules or embark upon definitions. Lloyd­

George1e words, therefore, do not explain all. 

The real reason was twofold. First, it was 

very difficult to define the poli t1cal relet! ons of 

the parts of the empire in a way to give satisfaotion 

to ell. General Bmnte of south Afri.ca had promulgated 

a theory in which there lurked J!ltloh danger. The fact 

that the Dominions had been separately represented at 

the Peace Conferenoe and 1n signing the Peace ~reaty 

showed, acoording to him, "that in foreign rel~ttions 

th ez were 
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they were to take a pg,rt and speak for themselves, and 

that they would no longer be bound by the vOice end 

si gnature of t be Br i ti sh Government. He looked to the 

Conference of next year to give some express ion tot he 

new position."(2) Briefly put, the idea of Srnuts was 

that the Dominions EIIlel'ged from the war independent 

nations, joined only by th.e personal union of the crow'n. 

He illustrated his view very ostent2tlously by protesting 

wh.en the America.n invitation to the Disarma,ment Con-

farence in 1921 was sent to Gr~.t Britain elone instead 

of to each Dominion direct.(3) There was a natural 

reluctance on t he part of Gree.t Bri ta1n to call e. con-

at i tllt i onal conference which might have to IY!lke a com-
. 

promise with the ideas of General Smuts. 

Secondly, the Dominions at the time were far 

more interest ed in home th.an in foreign affa ire. The 

question of co-operation was inevitable in war, but 

there was not felt the same need for it in peeoe. A 

oonferenoe, if called, could hardly oonfer on the Dom­

ini ons any more oontrol of the ir internal affairs th.an 

they already possessed; while in external a-ffs,irs, tbere 

was a 
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was a growing d1s-pos1 ti on, El reaotion to the war, t 0 

withdraw end leave management to Great Bri ta.in t where 

by t rSJdi ti on end geography i t belonged. 

The constitutional eonferenoe did, however, come, 

although not under that name, in 1926. T-he reasons w~ich 

brought it about in that year we shall sea later. Before 

dOing so. we shall review briefly the previous Conferences, 

plea ing our emphss i s on t he 1r d evel opment from a C on-

stitut10nal standpoint. 

!he first Colonial Conference met in 1887. For 

our purposes, the main thing to note is that the des­

patoh of the Colonial Seoretery whi(Jh summoned it JIBde 
-" 

it olear that it was to be purely consultative, and that 

t~ere was to be no discussion of any scheme to join the 

Empire by means of political federe~ion. 

The second Conference met at Ottawa in 1894. 

Its ohief interest to us is that it brought forth the 

despatahes of Lord Ripon, CQlonial Secretary, on June 

28th, 1895, which denied to the colonies that freedom 

in negotiating commercia.l treaties which they were late·r 

to obtai n. 

Jt the Conference of 1897, Chamberlain, the 

Colonia.l 
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Colonial Secretary, brought forward the question of 
. 

Empire federation. He merely offered, but did not press, 

the idea of a "Council of Empire which might slowly grow 

to the t Federal Counci 1 to wh ich we must e lwa.~Ts look 

forward as our ult iIlBte ideal." ![the Conference, how-

ever, expressed se.t1sfaction with the existing political 

relations of the Empire. 

At the Conference of 1902, Ohamberlain again 

attacked the problem of federation. The aim, he said, 

was a. Oouncil of Empire, at first advisorJ7 , later leg .. 

islative. Qooting a remark of Laurier, wlf you want 

our 11 id call us to your aounoi Is," he said, "Gentlemen, 

we d 0 want you r aid ••••• If you are prepared e t any time 

to take any share, enJ" proportionate she.re, in the 

burdens of the Empire, we are prepared to meet you with 

any proposal for giving to you a oorrasponding voice in 

the policy of the Emp1re."(4) 

This Conference resolved "that so far es may 

be oonsistent with the Qonfidential negotiation of 

treaties witb Foreign Powers, the views of the Colonies 

affeoted should be obtained in order toot they IIEty be 

in 8 better position to give adhesion to such treaties." 

Bafo re t he next 
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Be! are the next ConferenQe met, the Colonial 

secretary sent a despatah to the various self-governing 

Qolonies pr opos ing to change the form of t he Colonial 

Conferences into a body to be called the "Imperial Council," 

w1 th a permanent commission to carr:: on its work between 

meetings. (5) As usnal, Lsurier was firm in dissenting 

from a scbeme whiah suggested Em~ire government, and the 

matter was dropped. 

The next Conference took place in 1907. The 

Imperial Council idea was brought up, but made little 

headway, and instead the gathering drew up a muoh more 

harmless oonstitution for future Imperial Conferences. 

(6) It was resolved "that it will be to the advantage 

of the Empire if e Conferenoe, to be called the ImpBrial 

Oonferan08, ls held every four yeers," to disouss questions 
. 

of common interest. "!he Pri me l(inist er 0 f th e Un1 ted 

Kingdom will be 'ex officio' Presifent ane the Prime 

Ministers of the self-governing Dominions 'ex officio' 

members, of the Oonferenoe." !he arrangements for h.old-

ing suoh conferences were plaoed in the control of the 

Seoretary of State for the Colonies." Su~h other Ministers 

as the 
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as the respective governments may eppoint will also be 

members of the Conference - it being unaerstood that, 

except by ~ecial permission of the Conference, each 

discussion will be conducted by not more than two rep~ 

resen" atives from esch Government t and thftt each Govern­

ment will have only one vo te ." There was t 0 be a. p errmnent 

seoretarial staff for routine matters, under the direction 

of the Colonial Searetary. 

The Conference of 1911 (for the first time 

"Imperial" in name) 1s noteworthy a·s produoing the first 

really carefully elaborated scheme for a closer union 

of the empire. It was pro~oaed by Sir Joseph Ward of 

New Zealand and may be thus summarized: There w~s to be 

an ImDeriel Parliament of Defence for the Empire, to have 

Qontrol of matters of foreign policy, including peace and 

war. The Dominions and the Mother Country were to be 

represented in pro~ortion to population. There should 

also be an Imperial Oouncil of Defence, of a conSUltative 

end revlsor,v nature, on which LTreat Britain and each 

Dominion would be represented by two members. ~he Par­

liament would elect an Executive Council of fifteen. to 

()orrespon~ 
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Qorrespond to the cabinet, with exeoutive responsibility 

wi tb regard to peace and war. After ten years t the 

Parl1am ant would have t he power of rais ing taxes. The 

soheme, in short, aimed to impose practica11y a federa.l 

system of government upon the Empire. 

In the ronnd of opposlt1~n which greeted this 

proposal t we need note only the di atum of the Bri t ish 

Prime Minister, Mr. Asquit:b, that the control of the 

Imperial government over foreign affairs oan not be 

sha.red. 

At t~is Conference there was also discussed, 

in aonneation with the Deolaration of London, the quest­

ion o~ consultation of the Dominions before the negoti­

ation of treeties. Laurier pOinted out that the sphere 

of diplomacy is pr~~minently one for the Imperial govern-

ment alone. "In my humble ju~ment ," he said, "if you 

undertake to be oonsulted and to lay down a wish that 

your edvice should be pursued ea to the manner in which 

the war is to be oarried on, it implies, of neoessity, 

that you should take pert in that war. HOW are you to 

give aAvl£.e 
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give advice and insist upon the manner in which war is 

to be oarried on, unless you ere prepared to take the 

responsibility of going into the war?"(7) 

This profound remark of La tlrier 1s the keynote 

of why the Imperiel Conferences have not developed beyond 

the merely oonsultative stage. and why there is no 

enthusiasm for an Imperial Parliament in which 1he Dom­

inions would be oompletely outvoted by the Mother Land. 

The next Conference was in 1917. and was called 

the Imperial War Conference. Its meetings were com~ 

pleman tary tot hos e of t he Impe r tal Wa.r Ca b inet, c on­

sisting of the British War Cabinet and the Prime Mirlisters 

of the Dominions, an institution which it was thought 

at th e time W QuId bec orne perrm nent. (8) The most 

important resolution of this Oonference relates to con­

stitutional affairs; 

~The Imperial War Oonference are of opinion tbat 

the readjustment of the constl tutional relations of the 

oomponent parts of the empire is too important and 

1ntr1cat~ a sub:ect to be dealt with during the Wart and 

that 1 t ah ould form the sub ject of a sp ee ial Imperi sI 

Oonference 
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Conference to be summoned as soon as possible after the 

oessatlon of hostilities. 

ftThey deem it their duty, however, to place on 

record their view that any such readjustment, while 

thoroughly preserving all e.xisting powers of self­

government and complete oontrol of domest 10 effs ire, 

should be based upon 8 full recognition of the Dominions 

as autonomous nations of an Imperial Oommonwealth, and 

of India as an,~1mportant portion of the sa.me, should 

recognise the right of the Dominions end India to an 

adequate voice in foreign policy and in foreign relatioIlS, 

and should provide effeat1v8 arrangements for oontinuous 

consultation in all im~ortant matters of common Imperial 

aonoern, and for such neoessary concerted aotion, founoed 

on oonsultation,ss the several Governments may determine."(9) 

Sir Robert Borden said thet he h~ed at the said 

Conference the Canadian representation \?Juld include all 

political parties, and he hoped the Conference would 

"approach its dellbarati1ns and frame its conclusions 

on the lessons of the past, so that the future structure 

of the Empire may be ereoted on the sure end firm foundations 

of freedom 
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of freedom and co-operation, autonomy, end unity." 

The British Prime Minister was not present 

during the discussion, end the Colonial Seoretary was 

very oautious in his approval of the resolution, dealarlng 

th at any snggestion for clos;er federation would have to 

aome from the Dominions. not Great Britain. and that it 

was a very oangerous th ing t 0 a ttempt to impose anything 

like a rigid oonstitutlon on a swstem so heterogeneous ~s 

the Brl t ish Empire. 

The 1918 Conference like its predecessor, was 

oalled an Imperial War Conference. (10) Mr. Hughes, of 

Australia, attacked the method of communication between 

Great Britain end the Dominions through the Colonial 

Office. deola.ring it was en anaohronism, and an outgrowth 

of the time when the Dominions were mere colonies. The 

question W8.S referred to the Imperial War Cabinet, wh 10h 

passed a resolution granting direct ~ornmunioation, in 

cases of asb1net importance, between the Prime Ministers 

of the Dominions end the Prime Minister of the United 

Kingdom. 

The 1921 Oonference (which, like its two 

predeoessors, 
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predeoessors. was not technically an Imperial Conference(ll») 

discussed the qu est ion of th e proposed COnE ti tuti onal 

oonference of 191'7, and reaahed the following oonolusions: 

(e) "Continuous consultation, to whioh the Prime Ministers 

attaoh no le ss importanoe tba n the Imperial War Con-

ference of 1917, aan only be secured by a substantial 

Improvenent in th e oommun1cat Ions bet wean the component 

parts of the Emp1re. Having regard to th e consti tut Ional 

developments since 1917, no e.dve.ntage is to be gained by 

holding a Constitutional Conference." (b) The Prime 

Ministers should meet e.rmuB:lly. " or et such longer 

intervals as may prove feasible." "(c) The existing 

practioe of direct oomrnunicat ion between the Prime 

Ministers of the United Kingdom end t~"'a Dominions, EtS 

well as the right of the letter to namlnate Cabinet 

Ministers to repre;=:ent them in e onsultation with the 

Jri~e Minister of the United Kingdom, are mainta1ned."(12) 

Mhe 1923 Conference (13) is ohiefly noted for 

its resolution regarding the negotiation, signature and 

ratification of tre~ .. ties, whi~h will be disoussed in th.e 

cha.pter 
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ahapter dealing wi th the subjeot 9 

Let us now turn to the ~i roums tances Burroo nd ing 

tbe snmmoning of the Conference of 1926. On June 2~;rd. t 

1924, the Colonial Secretary transmitted to the Dominions 

a note, (14) asking for tb.e1r advice on the qtlestion of 

improving the means of oommunication between Great Britain 

and the Dominions. The method of consultation at present 

in effect hes, said the note, two main defects: first, 

it renders 1mme~1ete action extremely difficult, more 

espeoielly between Conferences, on oooasions when such 

aotion is irnpereti,"'ely needed, p!lrtioularly in the 

sphere of foreign polioy; second, When matters under 

a1~cussion are subjeots of political controversy, 

economic or otherwise, aonclusions reached at and 

between Imperial Conferences are lia.ble to be reversed 

t-brough changes of government. It th en went on t 0 

suggest possible remedies: first, the 1923 resolution 

on tree ties may need to be amended and sI so nsed as to 

ot~er matters of foreign policy; second, "creetion of 

some sort of workable lIE,chirlery so thet the public 

opini on 
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opinion of the whole of our Commonwealth of states 

should influenoe the policy for which the Commonwealth 

must be responsible;" third, Imperial Conferences might 

1001 ucle representatives of oppos i tions as well a.s 

governments; fourth, each government might obtain the 

approval of its parliament beforehand es to its attitude 

on questions coming before the Imperial Conference. The 

note e Is 0 suggested a. preliminary meet ing to prepare 

e. report as a basis for further discussion. 

On August 7tb, the Canedisn government sent 

an answer, of which perhaps the following is the most 

s ignif icant part: "Proposal to hs.ve e.ll JE. rti as repres-

ented in the Imperial Conferences with a view to pre. 

venting policy agreed upon thereat being re~ected by 

existing or future Parliaments would Beem to imply 

sett ing up a new body suprel'!1e DV er the several Pe.rl iaments. 

We regard the Imperie.l Conference ea Conference of Govern­

ments of which eaoh is responsible to its own Parlie.ment 

and ultime.tely to its own electorate end in no sense 

ss Imperial Council determining the policy of the 

Empire as a whole. We would ~eEln 1 t most irladvisable 

to d.epart in 
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to depart in any ~rtloular from this oonception which 

ls based on well esta.blished principles of }!inisteriel 

responsibility and the supremaoy of Parlie~ent. We 

consider that with respect to ell Imperial Oonference 

resolutions or proposa.ls each Government must s.ccept 

responsibility for its attitude and the Opposition or 

Oppositions be free to criticise; with Parliaments and 

if occasion arises peoples decid ing the issues." Never .. 

theless, Canf.da WQultl be willing to take IE·rt in the 

suggested preliminary meeting. 

Largely owing to a change of government in 

Greet Britain, however, nothing further (lame of the rmtter. 

In 1925, the Treaty of Locarno brought to the 

mind of the British Government again the whole question 

of the releti onship between the different pe.rts of the 

Empire in foreign affairs. The known opposition in some 

of the Dominions to military allia.nces forced the 

Government to expressly exempt the Dominions from the 

terms of th e tree ty. Tb Is seemed to some t 0 deal a 

dIstinct blow to the solidarity of the Empire. 

Since 1922 t 
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Sinae 1922. moveover, there had been e oertain 

amount of friot ion between the Canedie.n and Br! t ish 

governments in rela.tion to foreign affairs. The Chanak 

incident; the insistence of Caoo.da on signing the 

Halibut Treaty of 1923 without even the formal oo-operet1on 

of the British Ambassador at Washington; her refusal to 

ratify the Lausanne Treaty because she had had no part 

in negotiating it; her demand for separate representation 

at the Inter-Allied Conference of 1924; ell disclosed 

a self-assertiveness on the part of tr.e Canadian Govern­

ment which, at least, had not made for harmony en(l good 

understanding. The Lord Byng episode served to add 

fl~rt YJer fuel t 0 th e fJ..e.mee. 

In South Africa there was e. strong party wh ich 

openly favored seaession. The mtlonal fla.g controversy, 

and the statement of PrElIlier Hertzog that the Dominions 

had attained international independence (15) showed 

how powerful the claims of the Dutoh element had beoome. 

We thus see why it was that when the Imperial 

Conference met in 1926, politioal and constitutional 

rels.ti ona plB yed so important s. part. The task of the 

CJonference, 
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Oonference, in brief, was to d.1scover a. formula whioh, 

wh 119 preserving the full local autonomy of each Domini on, 

should areate "some sort of workable Irech1nery so that 

the publio~opinion of the whole of our Commonwealth of 

States should influence the policy for which the Com­

monwealth must be responsible." 

The Conference assembled in London on Oatober 

19th, end oontinued until November 23rd. It held sixteen 

plenary sessions. Great Britain had normally five 

representatives; Australia, India and the Irish FDee State 

three eaah; and Canada, New Zealand, south Africa and 

Newfoundland two each, although et particular meetings 

these numbers were increased. After the formal open-

ing addresses, the various sub~ects of discussion, 

empire trade, colonies, defence, foreign releti 1ns, 

air communic~ltiQnst and vcrious economio questions 

were taken up in turn. In Etddlt10n to the general review 

which took plaoe in full conference, there were more 

teohnical di sousslons[~at the Admiralty, the War Office, 

and th.e Air Ministry. the proceedings of which v-sre 

not published. Manz questions 
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Many quest ions besides were referred to committees and 

sub-oo~mittees; in particular, the inter-imperial 

relations committee of'prime ministers and heads of 

delegations" of which Lord Balfourwas oheinnan. !'he 

Report of this body constitutes the most important work 

done by the Conference end it will be with it that the 

follow! ng study w11l deal. 

There 1s one most important faat to notice 

about this Report - it has no force as s: legislative 

enactment. In this respect it is in precisely the 

same position as the work of ell preoeding Conferences. 

Whether in future it oan be appealed to ea pe.rt of that 

larger British Constitution which lies outside the 

range of striet Ipw but is nevertheless made enforce­

able by oustom, is anotrer matter. Only eonfusion will 

oome, however, by regarding it B-S other than a series 

of advisor,y resolutions. 
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CHAPTER 11 

What Happened in Parliament. 

Thera were three debates in our parliament 

definitely devoted to the lmperial Conference - in the House 

one on the statement of Mr. King, on Ma.rch 29th, 1927, ana 

another on the motion of Mr. Bourassa on May 28th, 1928; in 

the Senate, One on the Inqtli~T o£ SellatOr Griesbach 011 April 

6th, 1927. In this respeot the oourse adopted was in strik­

ing contrast to t hat of the Imperis,l Parliament. No forrml 

debate was held on the sub.Ject in the llri tish Commons ~see 
footnote~while in the Lords tt-ere was only a short(although 

within its limits, illuminating) discussion between Lords Par-

moor and Balfour.(l).It is, trarefore, much more possible in thE 

case of canada to obtain the sense of Parliament as a whole 

on the subjeot. Our task in this ohapter is to show the form 

whiah the discussions took, leaving to the final chapter a 

more complete oriticism of their merits. 

Besides the tbree debetes mentioned, there were 

many references, either to the Conference or to Canada's 

foreign relations as a whole throughout the two sessions. 

~But it was referred to - Ses Commons,1927,Vol.208,p.497. 



Some of these oClQurred in the «labs.tee on the Address; others 

durill£ the discussion on part1cu~ar measures, suoh ss the 

Oustoms Jot J·mendment, the Budget, the bill to amend the 

Supreme Oourt Aot, various trestles and oonventions, and the 

estimates of tbe Department of Ex~ernal Affairs, There were, 

too, 8 .. everal motions by private members, SllOh ss Mr. Car­

miohaells re Dissolution of Parliament, tbe British North 

Jmerioa Jot Amendment of Mr. Woodsworth, and Miss Maaphail's 

for.s department of peaae. In. all we have 8 fairly complete 

expression of 11iew from that JBrt of parI iament wh ioh Clan 

be aalled in soy BaRSS internationally-minded. 

We sball now deal in outline with the debates of 

the House of Commons and Senate- in turn. In the House, the 

first reference to the Oonferena8 was in the Speeoh from the 

'hrone of December 10th, 1926, whioh gave a very formal 

statement of its results 8S conceived by the government. 

·On th e same day t the SummarY of Prooeed ings was ta. bled b7 

the Irem1er. ~'1is SUTllrna:ry is the principal doaument of the 

Clonfereno8. and oants. ins tl1e report of the O'ommi tte.9 of 

inter-imperial relations. 

III the 
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In the cl. eb a te on th e a.cdress t wh tch to ok pIa ce 

on December 13th p.~nd 14th t references were made to t he Con ... 

ference by seven members, including the leaders of the two 

ma;or parties. 

On February 10th, 1927, t~ere was tahled the Ap~ 

pendiaes to t11e Summary- of Proceedings, a document sup .... 

plementa ry to th e Summs .. ry ment i oned 8 b ova. 

On Fen rl~e r:'l 16th, '.{r. Chure r moved for a ret urn of 

all aorrespondence end other offi~ial documents relating 

to the Conference t ~.,tr: :el1 motion "1[.8 agreed to. 

There were also et few brief references in the debate 

on the Emendment of the ~ritish ~Torth Americs. Act, on !i;[ar"ch 

9th. 

On March 24th, in response to a question by Jilr. 

Cshan, the government B.nnounced the t-ime and method of des.l .... 

Ing wi th tb e wark of th e Conference. It was pOiI1ted ou t th B.t 

it was not necessary, (nor w~s it thought so at Vlestminster) 

to forma.lly ratif~{ the ReT-jort; that El ste.tement on the Con­

ference by the gcrvernment would be m8de on e motion to go 

into committee of suppl~Yt end the.t rner!lbers could speek there ... 

to before the Speaker left the chair. This procedure gave 

rise 
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rise to considerable criticism from the opposition. It 

was felt tr.st psrliame:1t should have an opportunity to 

acaept or reject the Report, in order thct the country and 

Great Bri ta in rn ig~t kno\~ w~ fo.t Canr~ a~ 's offici al a tt i t ude 

was. l~r. King, on April 5th. ma~.e f. lengthy~.nswerto 

this complaint, II18inl;y'" on these grounds: if a division 

were hele on this subject, it ~w~ould tend to suggest to tbe 

Empire that Cs.nada WB.S not united, which Vlould be an undesir-

able impression to areate; also, ~s the Report CRnnot have 

the force of Ifw. there is no need to formBlly vote ap~ 

proval of it. It is but fair to add t1-J[';.t the Op-position 

suggested that the government's renl reeson was political--

a fear that Quebec might be alermed by certain sections 

of the Report. 

On March 25th t in th e Supreme Court Act Amen dment 

debate, Mr. Cahen mentioned briefly the question of appeals 

to the Privy Gouncil in tr:e light of the work of the C011-

ferenc e. 

Much the most important ~ eh2 t e, ho\~e\rer, took pIs ca 

in eco ordance wi th the procednre menti onea ab ove, when, 

on March 29th, Mr. Mackenzie King made a full report, 

from the government's pOint of view, of the prooeedings 

and 
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and oonclusions of the Conferenae. This debste lasted 

until April 5th, and was p~rticipated in by fourteen 

spepkers. Possi bly the wei ehtiest addresses, on the 

Government side, were those of Mr. King El,nd Mr. Lapointe~ 

am on the Opposition s ide~ t~·ose of l~r. Cahan and Mr. 

Guthri a. The Opposi ti on moved an amendment B long the 

following lines:(2) 

1. That it is not desirnr,le thr.t this House should be 

deemed to have tacitl~,~ ecquiesceod in the Report. 

2. The t th e Report should no"t be bind!ng on the Parliament 

of Canada until e~proved by 8 formnl resolution of this 

House; that until such. approve.l be given th:e government 

shell not be deemed a lJthorized to take any steps to carry 

into effect the recommendations of the Report. 

3. The t no cbenges be me.de in the Br! ti sh North America. 

Aot to affect the ri gh ts 0 f th. e -provinces wi th out the 

Qonsent of the various provincial le~l~la.~ures. 

ThiB a.mendment was defeated by 122 to 78 •. 

There were £180 several references to the ambas­

sa.dorship At Washington during t~is session, includirlg 

l!r. King's 
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Mr. King's remarks on the Address, questions by lV!r. CE1hen 

on 1ia.rch 29th, and e debate in oommittee of supply on 

April 13th. 

Th e 1928 Speech from th e Th.rone dec lared the t 

"as contemplated by the conclusion of the Imperial Con­

fererlce of 1926 t pro,ri si on was made on July 1st for direct 

communicati on between His l!a :estyls government in Cane.ds. 

ana His Ma,~estyls other governments of the Britist Em-pire." 

Furthermore, -plans are being made to hove a representative 

of the Bri t ish government 1 n Canadr', wh lIe l1i ni sters 

plenipoten t iar:l to France a n1 Je.pan wi 11 be appo inted. 

These and other nE. tters gro\\'irlg out of the Con­

feren.Je were ft1rt~er referred to in the deb£te on the 

Address, from Januery 27th to Fehruery 9th, by twenty~ 

three spes.kers, of vJhom some four or five made quite 

significant contributions to the debate. 

There were 8190 severe.l references during the 

debate on the budget. We may note particulsrly Mr. La­

po inte 1 s hint (~;) tha t Impe ria 1 laws on me rchant mari ne 

matters ~{Il ill be re·placed by Canadi an lBW9,. pnd tb e ans\ver 

th eret o. 
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th ereto of }.~r. Benne tt (4 ) • 

On March ~Oth t Mr. King rIB de a et at ement in wh ich 

he took except i on to remarks of Lord Sal i sbury in th e 

House of Lords on the Anglo-Egyptia.n Tr t3[..ty. Ihis state ... 

ment brought forth fUrther discussion in the ,Lords on 

Apri 1 26th. 

There were also debates in the House in oonnecti on 

with particular treaties and oon,rentions ... Tbe Geneva 

Slevery Convention, the Geneva Opium Convention, the 

Int ernatl 'Jnc-l Sani tary Convent ion, Th e Tree ty lIJi th 9pa in t 

the Treaty with Czechoslovakia and the Internstion~l 

Copyright Convention~-main1y in accordance with the 

practice (which has no legal sanction] that imports,nt 

treaties are submitted to parliament before ratIfication. 

The debates ~n the International Sanitary Convention 

and the Treaty with Spain were the most important of 

th ese • 

In t he debate on amendment of t he Customs Aot on 

Jpri 1 12th and 13th, the quest i on er os e of th e ri ght of 

canada to exeroise extra .. territ.oriel power - a question 

intimately 



29. 

lntimat e~ bound up wi t h her p 011 ti cal and oonsti tut ions! 

status. 

On M~1Y 28th, l~r. Bourasse moved an amendment of 

want of confidence (subsequently withdrawn) on the motion 

to go into committee of supply, for the express purpose of 

giving the House an opportunity to discuss the imperial 

and foreign relations of Canr'.de. He s~id thet the House 

"ah ou ld have a stet em ant from th e government wi th regard 

to our foreign rela.ti ons a11d plsa an explan.ati on of what 

has been done since the last Imperial Conferenoe to 

Implam'ent its decisions;" and moved that "This house 

regrets that pror~er steps have not yet been taken to give 

full effect, both in domestic and external affairs, to the 

eg~anty of status" acknowledged by the Imperial Conference, 

1926, to be the "root-principle" of the relationship 

between the self-governing Britannic communitles."(5). 

Seven members took part in this debate, most of 

them leaders in the exp'ression of their pe.,rticnla:r view­

points. 

There was also considerable discussion on June 11th 

on the 
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on the question of diplomatia representation Pt Tokyo, 

the Opposition putting forth that oriticism of the whole 

princi~ple '~hich they had merely hinted at in the previous 

session. 

These, together with a few questions and enswers 

concerning the Kellogg pea. ca pact on }.~ay 3rd, May 18th t 

May 22nd end June 6th, constituted the principal House of 

Commons discussions besring on our sub.~ect in the session 

of 1928. 

Turning now to the Senr,te, we fi net, 88 might be 

expected, tha.t the debates were less oompre!'ensive too .. n 

in the House. The speeches were shorter and covered fewer 

aspects of t he subjects involved. There was, perh~·ps t 

less said of ~ trivial Or a self-oontradictor~T mture t~an 

in th e Commons, but on ~r e oth er hand, t he re was no more 

of closely-reasoned argument or keenness of analysis. 

The first reference to the C011ference in the Semte 

(next to the SIYfech from the Throne, which is, of course, 

ldentiaal witb that of the Commons) oocurred in the debate 

on the Address, when four senators briefly di scussed the 

subjeat. 

On April 6th. 
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On Apri 16th, 192'7 t San [:_t or Gr 1. esbach ro se in 

accordance with the follovJing notice: "That he will call 

the attention of the Senate to the Report of t·be Imperi2_1 

Corrferenoe, 19B6, and VJill enquire of the Government 

111 what directions and to wl:nt extent it prop~ses to aot 

upon the same." In t~e c1eb~te \~hich followed, the Con-

ferenJe was discrssed by six senators. This debate cor­

responded with tt.et in the Commons in the same sessi on, 

although the procedure was different, tl1e Sel1Ete discussion 

being initieted by a private member. 

Again, on Apri 1 l~,th, Senator Dandl1rand me.de an 

il1umunating statement on the inquiry of S ir qeorge 

Foster, tra question being that of adhesion to section 

36 of the Protoool of signature of the Perman3:1t Court of 

International Justice - especially the relations between 

the ~rts of the Empire on the question. 

In the 1928 Sessi on, referen -!9S to the C onfe rence 

were confined to the Sl'eech from the Throne and three 

speeches in the dehe te on the ,:;c:Adc:ress. 

It would, of oourse, have been superficial to 

o onfi ne 
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Qonfine our study merely to whe.t WB.S said in p~rli8ment. 

There, muoh was omitted without whict a real understanding 

would be impossible, just eTB much lVas said wh ch was niot 

germane to the discussion. For example, in the chapter 

entitled "The Governor ... General" there are m8n~l historicel 

references wh i ch "Rare men! i oned by no speaker ~ t pll, yet 

Which were needed to illustrate and amplify the parliam­

entary 8rgtl~ent. Sessional prpers end other officil:.l doc~ 

uments 8.re elso referred to. Our aim has never been to 

quote all the speekers on e sub~ect, but only those rnembers 

whose ideas cO:ltribute to the fullest understanding of nit. 

At the same time. since our study is concerned with parli­

amentary opinion, we heve not gone beyond the debates 

axe apt t 0 El t ta i nth. 1 s en d • 

It must be noted, too, in the following chapters, 

that we have dealt with the problems involved in an es~ 

sentis .. lly different way from trat adopted in p2.rliament. 

We are not concerned in El constttut ional study primarily 

with the mel'its of ques+1 ions "per se." For example, the 

speeahea of Mr. Chur·Jt and Senator Griesbach are to a 

large extent 
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large extent El pIer for Imperialism, just as those of I;1r. 

BourassE.-are a denuncirtion of it. And indeed all the 

speakers have~ either oonsciously or not, a p~rticular 

political viewpoint to express, which vie\~point colors 

their discussion of the legal and constituticnal issues 

involved. In 001' study, on the other hand 9 the emphasis 

will li e in tb e opposi ta di rect ion. We are not concerned t 

for ex~.mple, with the question whet~er aloser Imperiel 

ties are good for C~11ada. but only \\Phether the Conferellce 

did, as a matter of fact, promote suc11 ties or not. It 

is qUite possible, ... indeed, it he."ppened in parliament -

thpt two men believing in full n~tional autonomy might 

yet di ffer r[~-terielly cS to whether the Conference 

marked an advarce or not in this ~irection. The two 

questions are in reality qt'!ite different~ and it \\1i11 be 

our task not to let tram b3.:,ome confused, as they often 

were in the ~.rlieJnentary debptes. 

References i 11 Ch ap ter 2. 
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CHAPTER III 

The Governor~General. 

Section Iv(b) of the Report declares that the 

Governor~General "is the representative of the Crown, 

holding in s.n essential respects the same p,osition in 

relation to the sdmin1stration of public affairs in the 

Dominion as ls helo. by His Majesty the King in Great 

Britain, end tha.t he is not the representat ive or agent 

of His Majes~'s Government in Great Britain or of nny 

Department of that Government;" and thut in accordance 

wi th this statemerlt t tbe practice w~ereby a 11 despatches 

bet wean the Bri ti ah Government and th e government of a 

Dominion are ssnt through the medium of the Governor­

General shoulB be replaced by direct oommunioation between 

the governments themselves, in the oase of any Dominion 

desiring the change. 

~e debates did not oonto .. in eny very close 

analysiS 
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analysis of the meaning of this section. !~r. King said, 

(1) "The important point of that per,agraph, the signifioant 

feature of it, 1s that whiob makes perfectly clear that 

the Governor-General in Canada is the personal ~epresentat­

iva of His Majesty; that he is in the truest sense of the 

word, a viaeroy; that he is not the representative of the 

government or of any d apartment of the· government of 

Great Britain." And again, (2) "Notwithstanding the ac.., 

oeptea Clonst1tut1onal position, governors general of 

Canada up until very recent times have, I think, felt 

themselves in many particulars largely the e.gents of the 

British government." whereas after this "it will be per­

feotly apparent that it is a Ytb.olly unconstitutional 

position." However, Mr. King admits ( 3) that 8B far 

as the appointment of t be governor is concerned, the 

government of Cans,da bas merely 8 oonsultntive VOice, 

and ~~lso "that there is e ~eclf:l relg,tlonshlp between 

the government of Greet Britain and a governor-general 

who Is sent out from England."(4). 

JIr. Lapo1nte maoe the same argument, except that 

he was 
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he was emphatia ths-t the Report marks a constitutional 

oh!1nge in this matter. (5) 

Mr. Cahan, however t denied that the Governor-General 

has ever, at least sinoe Edward Bu.ake's time, been other 

than the rep-resentative of the king alone. His posit ion 

ls olearly set out in the British North Jmerica Aot, a.nit 

in his oommission and instruotions, and unless these are 

to be abanged, the office will remain exaot~ as- it wa.s.(6) 

None of the speakers~ however, differentiate 

between -the funati ona of t he governor as head of the 

Oanadian government and as en Imperial affiaer. Their 

reIlBrks are aonfi ned to such ge11eral statements as the 

above. It will, therefore, be neoessa~ to investigate 

the actual situation as it existed in Canada before the 

Oonference met. We shall aeal in turn with the Governor's 

position in domestio and in Imperial rmtters. 

As far as purely domestio affairs are oonaerned, 

it had, indeed, become fairly well established that the 

Governor-Gener-al oaQupi ed the same pas i ti on in Canada a.s 

the Ki ng do es in Bngland. Ut us brl afly revi ew tb e oases 

sinae 
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since tlonfederati on wbich throw a light on this 

proposit ion. 

In 1873, muoh pressure was put on Lord Dufferin 

to refu se the adviea of his minis try for a prorogat ion of 

Psrliament. Charges of corruption against the Macdonald 

government had been made, end the mlnistry9 rather than 

faQe a vote of censure in the House, advised the Governor­

General to prorogue parliament. J refusel of this advice 

would have been ~quivaleDt to dismissal of his ministers. 

Lord »ufferin, although he did not forego hi~ right to do 

so, deolined to intervene. 

In 1896, however, 8 more difficult case arose. Sir 

tharles Tupper's government was a efeated in the eleoti ons 

of thp.t year, end before resigning, be requested the 

consent of t be crown to various offi aial apPointments, 

i ncl uding sen**orahlpll .. Loro Aberdeen, tb e Governor-General t 

refused tbe request, on the ground that Tupper's government 

no longer had the aonfidence of the Canadian people. for 

this 
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this, he became the centre of a virulent partisan attack. 

It is clear too this seti on was not in the striatest sense 

the t of Et const itutl onel monarch, relying solely cm the 

advice of his ministry. Sir Wilfrid L aurier recognized 

the only possible defenoe of his oour.se, vJhen he said: 

"The Governor-General has comml tted no VJrong agfti nst th e 

people of Canada •••• he has made himself the custodian and 

the champion of the rights of the people of Caneda."(7). 

It Is inter·eating to note t hat l~ter, in response to a 

questi on, he sa id, that the a eti on of the Governor-General 

was brought to the attention of the Imperial authol-lties, 

and the Colonial Offi ca approved of the prino iples on 

which the Governor-Beneral acted.(S) 

Again, in 1904, muoh pressure was brought to bear 

on the Governor-General to refuse the edvice of bis 

ministry. in connection with the dismissal of Lord Dun­

donald as aommander of the Militia for a speech in ~1!h,iah 

he attsokea a member of t he government. The question. 

although essentially om of internal administration, was 

Qomplioa ted 
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complicated by the fact that Lord DundollS.ld was an 

offioer of the Imperial enny. However, Lord Minto finally 

deoideo not to interpose his authority. This incident 

d id much to clarify the nattlre of t he Governor's posi ti on 

in internal affairs. 

Indeed, at the Imperis.l vVar Oonference of 1918, 

Sir Robart Borden said: "So far as the status Qf the 

Governor~GenelBl is concerned, while he is an Imperial 

off1aer, I venture the assertion that in Canada he regards 

his relation to the Government of Can~da ss of precisely 

the Same cbaractar as the relation of the King to the 

Government of the Uhited Kingdom. That has been my 

experienae during the past seven years in which I have 

held tlJe office of Prime Minister in Canada."t9) 

In 1926, however, an Inoident oacurred which seemed 

to ee.st doubt on the question. The King government, 

returned in the eleotions of 1925 without a clear nlsjority, 

was able to hold office only through support of· the third 

pe. rty. When, in June 1926 t th is support fa 1-1 ad, 1~r. King 

advised 
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advised the Governor .. Ganeral to dissolve parlia.ment. Lord 

Byng, however, aelled upon 1~r. Meighen, lea,der of the 

largest group in the House, to form a government. (10) 

For this action he was roundlJr ariticized by the Liberals 

and as stoutly defended by the Conservatives, both in 

the House and in the country. Nothing oould show better 

than tb.is the lBck of a olea.r gras-p of constitutional 

pr ocedure on th e ~.rt of t~e Canadi an pe ople. 

Two principles emerge from these inoidents: first, 

the Governors in no oase acted at the diot~tion of the 

Home Government; seoond, eny unaertainty about the Gov­

ernor's position arose largely because Canrdian publio 

opini on was 'not unanimous t end indeed grouped itself in 

eaoh orisis according to partyaffi11etion. 

The Governor-General, however, hes another funct­

ion besides head of the government. H e is an Im~erial 

offie er, and 1 t has sI vvays been r ecogni zed as hi s duty 

to t aka into h.ts special Qonsideration matters which rm.y 

affect Imperial inte·rests. The \1Vords of th e Report seem 

to imply that this has been changed. As Mr. Cshan suggests, 

however t 
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however, it is diffioult to reconoile that with the 

Governor's instructions. When Lord Dufferin used his 

personal discretion in commuting the sentence of Lepine, 

he acted under the Instructions of the time, which allowed 

him to use h.is own judgment "whether the Members of Our 

said Privy Council concur therein, or otherwise." (11) 

But even s.fter Blake's famous consultation with the Home 

Government, the new Instructions of 1878 still allowed 

a personel discretion in pa.rdon in cases affecting Empire 

interests or the interests of any country beyond Canad­

ian jurisdiction, and the Instruotions of 1905 which are 

at present in effect, still grant the Governor~General 

this right. (12) Nor is it anywr.ere suggested in the Report 

that this be changed. Edward Blake said that Empire 

interests would be safeguarded better by "proper consider­

ation for Imperi~tl interests on the IB.:tt of Her 11a~esty's 

Canadian advisers" than by any action of the Governor-

General. (13) Yet he recognized the l~tter as an 

Imperial officer. When Mr. King says, "It is now 

perfectly 
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p erfeatly alea.r that the Governor-Genert:.l is advis ed 

by the ministry of the Dominion to wh ich h.a comes. and 

is no longer free to aacept advice from His Majesty's 

government or from any department of that Government 

with reference to the Dominion of which he is Governor­

General, "(14) he omits reference to wbet is really the 

obscura point in t he new situation. 

With refard to the change in the method of com­

munication between governments, we have a distinot 

departure from present praotice. The s~.rstem whereby 

correspondence between the British and Dominion Govern­

ments is trs .. nsmitted through the Governor-General a.nd 

the Colonial Office was criticized in the Conference 

of 1918, (IB) and led to the establishment of direot 

oornmunicetion between prime ministers in questions of 

urgency. Otherwise, however, tr.e old procedure still 

remained, end it sllggested thet the Governor-Genere.l was 

the reprasen tat i ve of the Brit1 sh government. s.nd so 

the 1926 
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the 1926 Report reoommended direot oommunication in 

all matters between governments, the Governor to be 

merely supplied with aopies of doouments of importance. 

During the 1928 session, Mr. King flEds an 

important statement on the new prooedure: "On the first 

of July the communioations between His Majesty's govern­

ment .in Ca.nada and His Majesty's governmalt in Great 

Britain began to be exohanged direot, and have oontinued 

from that moment to be so exahanged •.•••• Many of the 

communications whioh now for nearly a year have been 

exchanged direat between the two governments are between 

prime minister ~nd prime minister; some of them a·re sent 

direot to the Seoretary of State for Foreign affairs in 

London; but for convenience sake, and also f or the sake 

of reoord, all communications 1n the first instanoe aome 

to our government through the off1ae of the Secretary of 

state for External Affa.irs and oommunioationsto the 

British go~ernment go through the office of the Seoretary 

of State for Dominion Affairs in London."(16) 

.Bee i tl.es to .. ! S 
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Best des this, we sbou Id not e two furth er recent 

ohanges in the connection between the two governments. On 

J'nne 11th, 1925, there was ennOtlneed in the British H.ouse 

the este.blishment of a. department of Dominion Affairs, 

distinct from the Colonial Offiee. (17) 

Secondly, the Report recognizes that there is need 

in the Dominions for a, representative of the British Govern .. 

ment, now that the Governor-General is no longer free to 

assume the t role. A High Commissioner has, indeed, been 

apPointed to Canada. (18) It is pos si b1e that the office 

may become an important step towards solving the problem 

of 0 onsul ta. t 1 on bet \,een Confere noes. 

Let llS see if we can sum up the p os it ion of future 

governors-general in t he light of tb'e Report. In do ing 

so, we shall leave out of consideration the possibility 

of the Oanad1a.n government using the threat of secession 

to influence the eotions of the Governor. Such a case 

would be outside the range of normal constitutional 

working • 

We now know two t hings about th e Governor-­

he is divorced 
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he is d 1v orced from any co nnect ion wi th t he Br! t 1 sh 

goveI!lment, and he holds, in all essential respects, the 

same position in reletion to the Etdministre-tion of 

publio affairs in the Dominion ftS is held by His Majesty 

the King in Great Britain. 

Wi th rega.rd to the fi rst point, all we need to 

not e 1 s t he.t th e divorce ls 0 omplete • It refers to both 

Impe r1 a.1 and domest ic lIE tters, end in nei ther can ellY 

future Governor, in the light of the Report, acoept a.dvice 

from the British government as to his e·ourse of 8·otion. 

It aan hardly be said that this will make any practioal 

difference in C8n~dat for the British government has long 

since oeased to use the Governor es its agent in this way. 

With regard to the second point. there are grave 

diffioulties, 7Jhich neith-er the Report nor the debates et­

temp~ to sOlve. For a little consideration will show that 

the Governor cannot be exactly in the serne pos it ion as tb e 

king. In the first nIece, he is bound by instructions 

which en~'Jln upon him the (lons ideration of Em-pire interests 

in oases of pardon or reprieve. More important still, 

he is empowered' 
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be is empowered by the British North America Aot to veto 

or reserve any bill for the Qrown's oonsent. NOw, in the 

ca.se of ell legislation which 1s purely Canadian in its 

impliastion, these powers ere, edrnittedly, obsolete. It 

1s true, as the British Prime Minister stetes, (19) that 

the veto power has not been altered. This is legally 

correct, but no Governor-Generel woula employ it to 

negative purely Canrdien legislation. The difficulty 

arises where Imperial interests are involved. Let us 

assume an extreme ae"se, in order t 0 apprehend the pr inaiple 

the more clearly. Suppose a Canadian parliament passed 

an Aot wh ioh provided that in t he event of war entered 

into by the British Government. Canada might rerrain 

neutral. Grs4nted tb.at the Governor represents the king 

alone, 8.nd can not accept advice from t he Br! tish Govern-

ment, may lie yet not take th.e matter into his OVlln per­

sonal consideration, to the extent of vetoing or reserving 

t be b 1ll? The profound di fference between him end t be 

king Is this, that the king ls advised by ministers 

who are responsible 
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who are responsible to a ~rliament fully sovereign, 

whereas he is advised by ministers the competency of 

whose edvice ~oes not extend beyond matters concerning 

the peace, order and good government of Canad~. He 

represents the crown; he is bound to maintain the 

sovereignty of thBt crown; can he, then, sa.nction measures 

which limit or in any w~y nullify that sovereignty? 

The oonal usi on we reach, therefore, is that 

the only change effeoted by t he Report is to separate 

the Governor-Genere.l from the Br1 tish gov9I'nment. But 

this of itself does not prevent a wide exeroise of per­

sonal discretion in Imperial matters. 

The fact that this argument comprises fectors 

which are unlikely to arise does not affect the con­

stitutional nosition. The potentis.l power of the governor 

might become actua.l, as the Lord Byng e-pisode revee.ls. 
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CHAP!l'ER IV. 

Operation of Dominion Legislation; Appeals. 

Section IV of the Report says that "existing 

administr.ative. legislative, and judicial forms are ad~ 

mittedly not wholly in accord with the position" of 

equality of status. 

In accordance wi th this statenent, various facts 

wh i ah so ggest t'- is co lonial su bard1 net ion ar e dealt with -

the position of the governor-general, disallowance, res­

revat1on, extra-territoriality. the Colonial Laws Validity 

Act, Merahant Shipping, end judicial appeels to the privy 

council. 

With regard to some of tbese - dlsslloWF, I1ea, res .. 

ervation, extrs.-territor1a11ty, and the Colonial Laws Val­

idity Aot ~ the Report states that ~the issues involved were 

so oornplex that there would be grave danger in attempting 

any immediate pronounoement other than a st~tement of 

oertain principles whicb, in our opinion. underlie.the 

who~e qu est ion 
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whole question of the operation of Dominion legisletion. n 

Jnd while hinting that there should be equality of nation­

hood in these matters, the Report say~ it was deemed fl.d­

visable to submit them to a special committee to be set 

up by the different governments. With respect to Merohant 

Shipping, the posit: on 1s much the same, end it is to be 

submitted to a special SUb-Collferenc9 t to consider the 

pr inciples which ah QuId govern t having regard to the 

change in oonstltutlonal status which has come about. 

With regard to Judicial Appeals, nothing is d~ne, but 

it is suggested that it 1s for each Dominion to decide 

whether it desires such appeals to c!Jntinue. 

·(a) Disallowance. 

One ptragraph of the Report it is well to quote 

here, as it probably includes disallowance: "On this 

point we propose that it should be plaoed on record that, 

apart from provisions embodied in constitutions or in 

speoifl0 statutes expressly prcrviding for reservetion, it 

is recognised t hat it is the ri ght of t he Government of 

eaoh Dominion 
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each Dominion to edvise the Crown in 811 matters relating 

to its own effairs. Consequently, it would not be in ac-

oordanoe with constitutional practice for advice to be 

tendered to His Ma:esty by His Ma~esty's Government in 

Great Brita.in in any metter epperteining to the affairs of 

a Dominion egeinst the views of the Government of that 

Dominion." 

By the British North America Act, Section 56, 

it is provided that a copy of every Act of the Can~-dian 

Parliament must be sent to one of Her !~afiesty's eO%'ne 11-­
Princinal Secretal'lies of sta,te, and t11n-~, it ~~;: -:~Jt_) _-~isallo\ved 

within a period of two years from the ti~e it is received. 

This power, 8S was wall recognized in the debates, is pract-

ically obsolet e so far as its use is conoerned. It has 

been used b~t onoe since Confedera+ion, namely. in the 

case of the Oaths Aot of 1873. (1) But the power unquest-

lonably remains, sinoe it is part of the British North 

America Aot~ The only point at issue Is wbet~er the 

Report means that although legally valid it is constit­

utionally dead. Sir Robart Borden is quoted as having 

expressed this opinion 



5~. 

expressed this opinion even before the Oonference. Mr. 

Thorson, Liberal member for Winnipeg south Centre, agrees 

with this, (2) and declares that tbis section, in common 

with th os e dealing w1 th reserVEt ti on and veto, should be 

repealed. "If our legisletion is ultra vires, the courts 

which are constituted for that ptlrpose wi 11 so find," 

he said. 

(b) Reservation. 

~he practioe of reservation of bills has bean 

much more frequently used than dise,11ow9.nca. By Section 55 

of the Br! tlsh North Ameri ca Act, when a bill wh loh has 

passed the Senate and House is presented to the Governor-

General, three courses are open to him; fi rst, he may 

assent to it, in Which case it becomes law, subject, how-

ever, to dlsf-l1owance as explai~ed above; secondly, he may 

veto it; thirdly, he may reserve it for the eons1derat1o.n 

of the Crowa. The seJond COtlrSa has 'lever, Since 00r1-

federation, bean taken, and so we are concerned only with 

the third. If we examine the IErlia.mantary Journals between 

186'7 and 1878 
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1867 and 1878, we will find Jm.ny cases of its applicB.tion. 

This was mainly Que to the fact that the instructions 

of tb e Governor-General before 1878 auth orized the resel'-

vet ion of eight Qlasses of bills. Blake. to whom the 

revised instruotions ~f that year we~e due, contended that 

no bills should be reserved, Imperial interests being safe-

gtlartled by the power of disallowance. (:3) Howe\rer, B 

furt~er case ocourred in 1886; an aot regarding fishing 

by foreign vessels gave rise to international complications, 

and was reserved. (4) 

There is also one fonn of reservation which 

1s not obsolete. Certain legisle4tion of the parliament of 

Canada. requireS B suspending clanse decls.ring that it will 

not take effeot until auproved by His Ma~esty. Such Aots 

are signed by the Governor-General like any other, but 

the effect is the same as in the case of reservation. 

Under Seotions 735 and 7~6 of the Imperial JAerchar..t Ship­

ping Aot, 1894. the Dominions must insert a suspending 

olause in a~ aot regarding t~e coasting trade and 

registerea vessels. 
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registered vesse~s. Similarly, by the Colonial Courts 

of Admiralty Act, 1890, Dominion laws respecting admiralty 

prooedure require the previous sa.nction of the Admiralty, 

or must have a. su spending clatlSe, or b.e reserved. In con­

neation with merchant shipping, an Act of 1891 to provide 

for the marking of deck and load lines. \ftlhich containeo 

a suspending clause t was not allowed to go into effect 

by the Br! t ish government. 

~here have also been cases where the .British 

scrvernment, w~ile not actually disallowing legislation, 

has used its influence to effect ehanges. In 1875. a bill 

which would have prevented e.ppeals to the Privy Counoil 

was eltered s.t the instence of Great Britain. Similarly. 

in 1869, the Imperial government called attention to th·e 

extraterritorial mture of part of an Aot, end while not 

disallowing it, intimated that it Sh01.11d be amended.(S) 

The debates, in so far 8S they concernea res­

erve. tion and di sallowance, showed, some di fference of vi eWe 

Mr. Thorson aecl~red boldly for the abolition of these 

power s, as no 
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powers, as no longer eonforming to the dignity of e 

Dominion, but Mr. King and Mr. La.pointe VJere much more 

cautious. And here we see the influence of politics on 

the argument. Mr. King stfrted. by inferring that di s­

allowance is no longer cons t i ttlt i allel. (6) When 

questioned more closely, however, he admitt$d that the 

British North America Act has been in no way ohanged, end 

t~a t the werds 0 f the Report defi ni tely exempt "prov is ions 

embodied in oonstitutions or in specific statutes expres­

sl_y providing for reservation." The change was ob-

viously made by Mr. King in order to reRssure Quebec that 

the powers of reservetion and disal10wence can still be 

invoked to prevent legislation prejudicia.l to ber interests. 

Tbe truth is that this part of the Report is nothing but 

a palpable contradxtlon in terms. 

Furttermore, to show hovI 4(!)-pen the Report is to 

diverse interpretations, both Mr. Bouressa and l~r. Cahan 

qu ot ed th. e fo 11o\vl ng from th.e Bri t ish HOU se: (7) 

Sir Clement Kinlooh-Cooke asked the Prime 1~in1ster 

wh atter! in view 
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whether. in view of the Report, any change 1s contemplated 

in the right of B. Governor to veto or re:'~,erve any 

Dominion measure. 

The Prime Minister: "This asueot of the nosition ... .... 

of t'b e Governors-Gen'eral was not dea.l t VI it h in th e Heport 

of the Committee on Inter-Imperiel Relatio·ns, and I am 

not aware that any ahange is contempla~ed. 

"Sir c. K1nloch-Cooke: Is ttere any change in 

the right of veto? 

"The Prime 1~1ni star: No aharlge that I am awa.re of." 

(0) Extra-Territoriel1ty. 

The jurisdiction of tr.e Canadian parliament 'extends 

by Section 91 of the British North America Aot to laws for 

the peace, order, s.nd good government of Canada. The 

fact that it has no control over Canadian Citizens abroad 

or outs ide the three-mile limi t on t be s ass spri ngs from 

the fact that Canada is e dependenoy in international law. 

A debate arose on April 12th, 1928, on the bill 

to amend the Customs Jot. This bill purported to give the 

Domini on 
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Dominion power to seize rum-laden ships, if registered 

in Canada. within twel,re miles of the:~shore. Mr. Ernst 

pOinted out that this was ul tre vires, and would be held 

so in any court. Mr. Lapointe freely admitted the doubt, 

but argued that it would be better to enaot it in any case, 

and leave to the oourts the question of legality. 

Tw ice w1 th in recent years Psrliam ant has passed 

resolutions looking to the amendment of the ~ritish North 

America Act to give Canada extre-territorial power ~ in 

1920 and 1924. but nothing has as yet been done. (8) The 

question arose originally irl connection with a.iroraft, and 

the obvious limitations of the control thereof without 

further authority. 

There wes really little difference of view in 

parliament - nor could there be in reason - about the feet 

of limitation of Canada's extra-territorial powers. No 

prominent member d.ented that at lea.st there is some 

legislative limitation in this regard. The case was 

well expressed by Mr. Ca.han (9) t who sa.id: "The Canadian 

perl iament has 
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~ rliament has jurisdiction limited to its own territory, 

and to e. bounda.ry of tr.ree miles at see. a.long its ooasts; 

its jurisdiotion does not extend beyond that. This 

parliament has no jurisdiction over Canadian citizens 

onoe thew pass beyond the three-mile limit, or beyond 

the bounder\" line to the south." 'nd he gave as en example, 

ifs. CSI12dian citizen tods.ycommits a orime inl[axlco 

and returns to Canad~, he is not subject to our criminal 

law. This 1s based on clear pronounce~ents of the Privy 

Council. 

(d) British Laws Applying to Can~da. 

The Report takes note of the fact that there is 

in existence Briti eh legislFtion which binds the Dominions. 

It mentions partiCtl1arly the Colollial Laws Vs,lidity Act 

of 1865, and suggests thet the special committee examine 
. 

"the extent to which any provis ions of that Act ought to 

be repealed. amended, or modified in the light of the 

existing relB,tions between the vf.rious members of the 

British Commonwealth of Nation.s~,as described in th~s Re-port." 

The Colonial Laws Validi ty Act, (Sectlon~.:·~) 

deolares th.et 
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dealares that "any colonial le.w who iah i s or shall be in 

any respect repugnant to the provisions of any Aot of 

Parliament extending to the colony to whioh such la.w ms.y 

relate, or repugnant to any order or regtlls.tion made under 

authority of such Act of Parliament, or having in the 

colony the force and effect of such Aot, she,ll be read 

subject to suoh Act, order, or reg111~.tiont and shall, to 

the extent of such repugnancy, but not otherwise, be end 

remain absolutely void end inoperative." 

~here was in the debates very little understanding 

of the true net ure of tb is law. Speakine of the Nadan 

judgment of the Privy Council, Mr. Lapointe said, (10) 

"1 think that what must be done is to repeal the Colonial 

La.ws Validity Jot on which the .iudgment was besed." The 

view was indeed quite common that if the Act were removed, 

the Dominions Wluld_ have greater freedom in the matter 

of leg1 slati on. Mr. Ca.han t however t olearly pointed aJt 

(11) that this Is not so. Let us suppose the Act were 

repealed. and Canada passed legislation which conflicted 

wi th th et. 0 f the 
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w1 th that of the Imperial Parliament. If a law oase 

arose as a. result, the courts WOtl1d have to rule, based 

on geners.,l principles, that the Imneriel Aot had precedenoe 

over the Domini on Aot. Jll, tb er ef or e, t h.a t t he Colonial 

Laws Validity Act does is to make clear what would be 

merely implied without it. This, of oourse, ls a technical 

argument. and i s analog ou S tot h.e sta tern ant tha.t the 

Imperial Parliament can not limit its own powers. And 

it must not be held to mee-n th~tt no system oould be devised 

whereby the authority of the Canadia.n parliament ',~}ould 

be complete and absolute in its sphere. 

The Irnper lel la ws ~ le hare still i n fo re e 

in the Domini one are not e few t a.nd th ay e,pply to many 

ramiflaati ona of civil and comrnerc1el life. ~the general 

principle has come to be, however, that such laws will be 

passed only in consultation with the DomInions, and where 

uniformity within the Empire or some internat1Jnal or 

extra-territorial question 1s involved. lnd while they 

1mEly a legal 
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the local aats depend for their validity on prior Imperial 

aots, there are few direotions, save in the case of merohant 

shipping, where the practical control of the Dominions 

is no·t complete. 

(e) Amendment of the Oonstitution. 

Oonsiderable discussion took place on the right 

of Canada to amend its constitution, which \~vs not one of 

the matters referred to by the Report. It obviously, 

however, is one of the legal restriotions on Can£dian Aut­

onomy, and follows from the fact that the constitution is 

an Imperial Aot of parliament, which oan be changed only 

by the power which enacted it. The Act itself contains no 

provi si on for its amendment. ~"he Cll stomaIJ." meth od is 

for a joint address to the King of the Senate and House 

to be fo T\llJarded to England on recei pt of wh iah th e Bri t ish 

government introduoes the desired legislation in perltarnent. 

The idea was expressed in the debates that th.9 oonsent 

of the provinoes is also ne-Jessary to a change, in matters 

affeoting their 
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effeoting their vital interests. In practice, this wauld 

probably be true, although it has not yet been decided 

to what extent one province could negetive the wishes 

of all the rest. (12) 

The debates do not sh.ow any geners.l demand for 

tl;e power to ~hange our o'\Jn constitution. It was egreed 

that Great Britain would never refuse 8 unanimous request 

to make any ohange requested, while the British control 

is an effective means of preventing 1njust ice to any 

province. It 1s well knownthat Quebec mule. be strongly 

opposed to any ahange in this position. That is why Mr. 

Bennett and Mr. King, the two leaders, are rather non­

oommittal. (13) Senator 3ea,ubien (14) says ninety-nine 

percent of t~e people of Quebec are unwilling that power 

should be pIeced in the hands of this parliament to amend 

the constitution. Mr. Thorson, Mr. WQodsworth, and Mr. 

Bourassa, all consistent autonomists, believe that Canada 

should have the power. Mr. L£pointe agrees that it is to 

ourselves that we must look far the proteotion of our 

rl ghts, but he is unwilling to surrenider the British 

oontrol -
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oontrol .. showing in this a complete reversa.l of his 

stt itude in the oases of the governor-genelwel and the 

treaty-making power. (15) 

ef) Jud 1el al Appeals. 

The Report states the policy of the Britls~ 

Government to be that each part of the empire should decide 

wbeth.er it desires to retain judicial appeals to the privy 

connoil; but suggests that where changes in the existing 

system are proposed, which, while prima,rily affeoting 

one part, raise issues in TNhicb other parts are also 

ooncerned, such ohanges ought only to be carried out 

after consultation. 

Th is is a olear reference t 0 what ha-9pened a 

short time before the aonference met. The Government of 

the Irish Pree State was known to be antagonistic to 

this prerogative, and were said to be seeking means to 

oircumvent it. (16) By the Treaty between Great Britain and 

Ireland it was provided that the position of the Free state 

shoulc1 be the same as the Dominion of Canada.. Now, in 

1888, Canada ansated Article 1025 of the Criminal Code, 

wb ich declared 
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wh.1oh deo18red that no appeal should b·a brought in any 

criminal ease fram any judgment of any Qourt in Canada to 

any court of eppeal in the United Kingdom. This provision 

wasr·not ohallenged until the Nsdan case in 1926 t (17) 

wherein the Judiaial Committee ruled that the royal 

prerogative to grant appeel from any court in His Majesty's 

Dominions was regulated by a series of statutes, prinCipally 

the Judicial Committee Aots of 1833 and 1844 t and invoking 

the Colonial Laws Validity Act, the court ruled that the 

Cans.dian lB:w was therefore void. "ab initio." It was 

believed that the reason for deciding the issue st toot 

~rt1culer time was to make clear the position of the 

Irish Free State. 

The rmtter was not one which was made muoh 

of by Mr. King a.nd Mr. Lapointe in their speeches on the 

Conference. Indeed, the subjeot has not been one to 

agitate gras. tly the public mind of Canada y sI though there 

have been other attempts to e.bollsh ~.ppeals. In 1875 t 

fpr instance, a bill was introduced in perliament 

oreating the 
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oreati ng th e Supreme Court t wh lch had this aim. In th is 

oa.se, the government was notified by the British Govern­

ment that the bill could not be sanotioned unless the 

royal prerogative were preserved. AcoordingLy, the bill 

was altered to safeguard this right. 

It has been usually believed the. t Quebeo is the 

main cita.del of defence for the Privy Council. For if 

some future Canadian parliament defied by some law the 

express provisions of the British North Amerioa Aot which 

guarantee the control of education, for example, to the 

provinoeB~ end if we ca.n imagine a Canadian Supreme Court 

upholding an ect so passed. tben there still remains a 

body which, being removed from the contending interests, 

would be more likely, in the opinion of Quebec, to enforo9 

the British North Amerioa Act. This was 8ubstantielly 

the argument of Mr. Guthrie in the debates. (18) 

It is. then, of interest to note the.t Mr. Lanolnte, 

recognized es the leader of French-Canadian interests in 

the government. decla.res that "the men in Quebec who 

represent really th e aspira t ions of the French-Cana.dians 

are applying 
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are applying to have the appeal t 0 Prlv~T Counci 1 done 

e, "ay \,i t h ." (19) 

It is probable, however, in spite of this that 

Quebec is the main bulwark of this prerogative. Certainly, 

Mr. Lapointe's statement conflicts with the generally 

aaceptea opinion. (20) 

~he opinion of the Conservatives, as far as 

~x~rassed, was in favor of retaining the right, although 

Mr. Ca,ben said ths.t he fevored "very decided restriotions" 

in the right of appeal in criminal aases, com~erQial cases, 

and questions between province end province. But ap­

parently he would leave the Judicial Committee as e last 

resort for the protection of the rights of the provinces 

as guaranteed by the constitution. 

It is curious to note, in this question, ss in 

that of the amendment of the oonst1tut1on, that tb.e govern­

ment was not aonoerned abollt the autonomy of Canada, as 

it was in dealing with the governor-general and treaties. 

For Mr. Lapointe, although he made the remark quoted above
t 

wavered in his viewpoint, and, in faat, made no more then 

the S OOlewhat 
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the somewha,t pla.titud1notlS olaim ttlat "any citizen of this 

Dominion Is free to proclaim whether or not be bel!ev3s 

" in the retention of appeals to the Privy Council. 

(g) Conolusion 

It may be noted that there were three distinct 

views in Plrliament \vith regard to the legal limitations 

of Oanadian sovereignty. The first view was that of Mr. 

King (21) - "Whatever we may se:, when we oome to refining 

from technioal and legal points of view, we no longer 

think of the dominions as being in e position of colonial 

subordination nor of the British Government as in a position 

of Imperial control in relation to other parts of the 

empi re ." Here, and t hro ughout the d eb etes generally, 

Mr. King dismisses the legal argument as being of no 

practical importance. At the same time, he agrees that 

many legal forms a.re not in accord with the constitutional 

posit ion, and fevors the removal of what he calls "this 

last anachronism, this trifling enomaly, this irritating 

remnant.~ (22) He 1s not Quite consistent, however, 8S 

we heve seen, 
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we have seen, with regard to the questions of reserv8.tion, 

disallowance, end amendment of the oonstitution. 

The second vi ew was that of Mr. Thorson, tha.t the 

Report, while it does not legally set out the actual sta.te 

of affairs, contains two things (23) ~ "An implied ~gre~ 

ement by Great Bri tai n that she will not exerci se t h.e 

s~verelgn powers w~ich she legally possesses except at the 

reouest and with the concurrence of the dominions," and "an 

implied promia.e by Great Britain th.at she will place tre 

dominions in a position as near to equality as 1s oonsistent 

with the maintenance of the empire." Mr.Thorson, unlike 

Mr. King, recognized the legal argument. 

The third view was that of M r. Bennett and Mr. 

Oahan tb at th ese le gal ma r}:s of subord inat ion do in fact 

oonstitute e serious limitation of the freedom of the 

Dominions. In their opinion, they ere far more then mere 

technicalities. Our shipping end admiralty legislation 

are still subjeot to aontrol) our extra-territorial power 

ls limited, and there rEfnaln many British statutes which 

bind the whole empire. 
s 
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bind the whole empire. The fact tmt disallof~ance and 

vet 0 he ve not been inv oked for rmny years is rath er. ac­

oording to Mr. Cahan. due to the restraint of the pa.rliament 

of Canada. in passi ng legisla.t1on tha.n to the -po\ver having 

become obsolete. (24) 

It must be remembered that to effect these 

ohanges in our oonsti tution wonld not of itself alter 

the theory onwhich the Em"pire is built. For example. the 

abolition of appeals to the Judicial Committee could only 

be done by an Imperial Act. In Australia. appeals ere 

restrioted, but the constItution of Australia is itself 

an Imperial Act. Similarly. the right of Canada tc emend 

the Canadian const1tution could be obta.ined only through 

the instrumentality of the Imperial parI iament. Austra.lia 

1 s leg~tlly just e B sub.~ ect to Great Bri taln B s Canada. 

although there is a wide difference in the right of the 

two Dominions to amend their constitutions. If the claims 

of equality of sta.tus \vere true, our constittltion l1}ould 

not derive its legcl1ty from Great Br:tain, in fact, we 

should have no connection wi th the ]!ot herland save wha t 

we chos e to 
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we chose to prescribe by treaty. The logical corollary 

of ecue.l itJT of stet us, indeed, is e treaty between all the 

Dominions and Great Britain, stating the terms on which 

they agree to form an empire, and is not to be found in 

sats of e sovereign Imperial Parliament which grant 

fuller and wider powers to the Dominion parliaments. 
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CHAPTER V 

TREATIES. 

7:3 •• 

Before we deel with the treaty section of the 

Report and the debates thereon, it will be well to give 

a very brief sketoh of what the position of Canada has 

hitherto been with regard to treaties. We shall trace 

the history prior to the Conference of 1923. 

Sinoe Confeders,ti on, the re has been a steady 

inorease in Cana.da 1 s power to negotiate her own oom-

meroial tree.ties. It was once the reoognized function 

of Great Britain to form suoh agreements with foreign 

powers without consulting the self-governir.g oolonies, 

even when their interests were involved. The advent 

of Confederation, however, so'on marked 8 change. In 

18'11, we find Sir John l{acdonald apPointed a·s one of the 

Br1 t ish plenipotentiaries in nagotietlng the Trea.ty of 

Washington. This procedure wes followed in several 

ins-+·ances be fore 1888 t a·nd in th a.t yea.rt at Wash ington 

Sir Charles Tupper 
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Sir C}-\.arles Ttlpper not only 4iited in the drawirlg-up, 

but sI so si gned the fi nel d ooument. Age! n t in 1893, 

a treaty wl th France was framed. Tupper for Canada B,nd Lord 

Dufferin for Great Britain being the plenlpotentlarie~. 

This ease Il'!1rked a further advan~e in th~tt it was !!upper, 

not Lord Dufferin, who predominated in the negotiations, 

and this method W&s followed in 1907, 1909, and 1922. 

In 192~, howe,rer,8ven the formality of a British co­

plenipotentlaty was· dispensed with, a.nd the Halibut 

Tres. t~{ wi tb t he United States WfS signed by l~r. Lapointe 

of Canade. a lone. 

It should be added thet for a long time, Great 

Britain has followed the practice of exempting the 

Dominions from her commeroial tre.~_tieB unless they 

should, wi thin s. definite time, agree to become Pirties 

to than. The first suoh tret?ty was rmde in 1882. But 

it must also be noted that the British Government, 

through e despe. toh of Lord Ri pon, in 1895 and age, in in 

1907, laid do\m certain generel principles, the 

purport of which is that no Dominion may benefit 

itself at the expanse of the Empire e.s a whole by 

treat ies -
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Severel times in Canada resoltltions he-ve been 

moved looking towards eomplete treaty-making power. For 

example, in 1882, Edwa.rd Blake moved ttat it was expedient 

that the government of Canada. wi th the approval of 

parliament, should h~ve power to enter irlto direct 

oommunication with any British possession or fOTeign 

state for the purpose of negotir-ting commercial ar­

rengemente. (1) This motion aimed to dispense with 

even th e nominal oversi gh t of Great Bri tai n. 

The history Of' poll tical treE.ti 9S, shows much 

less in the way of independent aotion on th.e part of 

C~nad8, This s.rises from the obvious feat t ba.t, striotly 

speaking t a Dominion oan have no dist inct fo:!'eign policy 

of its own. The Treaty of Washington of 1871 comes 

partially under this head, end it is the only political 

treaty for whioh a Can~dian was a plenipotentiary before 

1919. In that yee.r, the peace trer.ties termins.ting the 

Gre8, t War were si gned both by tb- e Engl i ah delegat as for 

the Bri t ish 
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the' British Empire and by the Dominions separately, 

and the same anomalous procedure was followed at 

Washington iti_ 1922. 'he signaturEl1 in these cases, 

however, were grouped in s noh e way e s to ind ica te th e 

alp 10mB. t i Q un i t Y 0 f t h. e Emp ire. 

The important thing to note in this summary is 

that th.ere wae no legal, perhaps no const! tutlonal, 

change. In comrneroial treaties, there was merely the 

subst i tut i on of a Cans di en for B. Engl i sb plen1pot ent .. 

iary, bot the manner of appointment, under the Gr~t 

Seal of Great Britain, Wf.B the sa·me. In the case of 

polItical tre~.ties, it is difftoult to define the 

aePlrate sigIE.t~1res as anything more than en act of 

courtesy to the Dominions. 

The 1923 resolutions ere really an "ex post 

facto" justification of Canada's procedure in the 

Halibut Treaty ease of that year. canada reftlSed the 

assistance of the British Ambassador at Washington,(2) 

B.nd for the first time, under full powers from the King, 

a Canadian plenipotentiary negotiated and signed a 

tree ty alone. 



trea.ty alone. The 1923 resolution, acoordingly, s~s. 

"Bilateral treaties imposing obligations on one part of 

the Empire only ab.ould be signed by e representative 

of the government of that part." But it is careful to 

preserve Empire unity in Imperial matters: "Before 

negotiations are opened with the intention of concluding 

a treaty. st~ps~ should be taken to ensure that any of 

the at her Government s of t he Empire likely to be 

interested are informed, so that, if any such govern-

ment oonsiders that its interests woula be affected, 

it may have an opportunity of expressing its views. 

or, when its interests are intimately involved, of 

partioipating in the negotiations." 

On June 21st, 1920, the Canadian House of Com-

mons (but not the Senate) (~) approved cr.f the 1923 

Resolution and also the principle that treaties af­

fecting Oanada should be submitted to parliament before 

re t if i C8 t i on • 

Pri or to the 1926 Oonference, some important 

corresponden ca 
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correspondenoe to ok pla ca bet we en t he Br1 tl ah and 

Canadian governments. and as this doubtless lies behind 

the prominence given to this subjeot inthe Report, 

it will be well to examine it in order to better undar~ 

stand the position. 

Not long after the 1923 Imperial Conference, 

there was an exchange between the two governments on the 

question of signing the Treaty of Leusanne with Turkey. 

(4) Th-e CanEdian government rmde it clear that while 

it had no ob.~ectlon to Gref.t Britain ratifying the treety, 

still since Canada had had no vOice in drawing it up, 

she oould not see fit to become a P9-rty to it. The 

government based this decision on the Imperial Conference 

resolutions of 1923. The British government accordingly 

ratified it for the whole Empire. (5) T he Treaty me.kes 

peace between the Empire (Canada included) and Turkey. 

During June and July, 1924, there came up the 

f~1rther question of representati~n at the Inter .. A111ed 

Conferen;)s. ~(6) The Br1 t tsh Government pOinted out 

that since 
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that sina8 the great powers were to have three rep-

resentatives each, there was great difficulty in fol-

lowing the plan adopted s.t Paris and Wash ington of 

separate Dominion representation. It therefore 

proposed the ~.nel system, bY"which the Dominions were 

to be represented colleotively by one delegate, the 

delegate so named to be chosen_~_by each Dominion in 

turn. !he Colonicl Secretary said, "I should explain 

that I think my o\m prerogative will be essential 

throughout, and probably that of the Chanoellor of 

the Exchequer." He added that this was an excepti onal 

oasa, and, moreover, there was no intention of drawing 

up a treaty. The Canadian government insisted in answer 

that the Empire is quite oapable of deciding its own 

constitution and as to how it shall be represented. 

F1nelly, however, it acoepted the panel system, in 

order, as it said, not to embarrass the British govern-

ment. 

These incidents lie behind the treaty resolution 

of 1926, 



of 1926, and the Oanadian government oonsider that the 

Report justifies them in their attitude on these various 

DB tters. 

The 1926 Resolution goes farther t he.n that of 

1923, attempting to state specifio rules of treaty 

prooedure. In dOing this, it 1s not a little vague and 

obsoure, but it undoubtedly preserves the two principles 

of autonomy in local a·nd unity in Im-!1srial II£tters. One 

of the most debated passages is the following:-

"When a Government has reoeived information of 

the intenti on of any ot'~er Government to oonduot neg-

otiations. it is incumbent upon it to Indio~te its 

attitude with reasonable promptitude. So long as the 

initiating Government receives no adverse comments end 

so long as its policy involves no active obligations 

on the part of the other Governments, it may prooeed 

on the a. ssumpt 1 on that i ts pol1c~7" is generally a· ccept-

able. It must, however, before taking any steps whiah 

might involve t he other Governments in any active 

obliga.ti ons t obta.in the 1r definite assent. 

"Where by th e net ~Jre 
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Where by the nature of the· treaty it is desirable 

that it should be ratified on behalf of all the Govern-

ments of the Empire. the initiating Government may as~ 

sums that a Government which has had full opportunity 

of indicating its attitude and hes made no adverse com-

menta will conour in the ratification of the treaty." 

![turning now to the debates, on March 30th, 1927, 

Mr. Lepointe said: 

"Hereafter treaties will be made and signed. 

not by and for the British Empire. but by and for Great 

Brita.in and s:lch other portions of the empire as may be 

conoerned in those treaties. Heretofors 9 even though 

we might be interested in any treaty of any description, 

if we were not represented during its negotiation and 

at the signing of it, the treaty was entered into never-

theless in the name of the Br1 t1 sh Empire as a whole. 

The ahange in the wording of the treaty in this regard 

ls of the utmost importance. There will be no longer 

any need of the provision which has been known as the 

exclusion clause, 
• 



exclusion clause, such for instance as was incorporated 

in the Looarno tre~ty. That clause was to the effect 

that the treB-ty in question could be enforeed in any of 

the dominions only after they had agreed to come with­

in its provisions. Such a clause, as I say. will no 

longer be neJessary; it will serve no useful purp~se 

for the reason that we shall be involved in any treaty 

onl.'r if we are a party thereto. TreFties will be made 

by the king in the ne,me, not of the British Empire 

but on behalf of Great Britain and whatever other section 

of the empire may be a ps,rticipant in end a signatory 

to the negot is. t i'Jns. 

"Another important ohange concerns the appoint-

ment of plenipotentiaries representing the king in conw 

neotion with negotiations leading up to treEties and the 

signing of those treaties. When a few years ego I was 

apPOinted plenipotentiary to negotiate a treaty with 

the United States it was stated by Qonstitutional writ­

ers tha.t no real cha.nge had been made inaSmtloh as my 

appointment by His M8:esty the king was the outcome of 

an order 



an order in aouna11 passed by the Im~er1al government. 

The same with regard to the issuance of po\,..,ers and the 

ratifioation that must take place after the signing of 

a treaty. That ratification was also made by His 

Majesty the king upon an order in council of the Imperial 

government and not of the Can8dian government, even 

where Canada was C 1Ilcerned • Now t re['~ ties signed on 

behalf of Cant-de will be signed by e plenipotentiary 

apPointed by His Majesty the 1:1ng upon El recommendation 

of the Canadian government, end the issuance of powers 

w11l be rIB de also upon the recommenda ti on of t he govern­

ment of Canada. In the same way t~e ratification of 

treaties will be carried out upon the recom~endation 

of the government of this Dominion. All the other 

formalities which, according to Qonstitutional writers, 

have been adhered t 0 s. s symbol10 of the uni ty of tb e 

empire have been discarded as being no longer in 

harmony with the conditions now prevailing a.mong the 

nations of the empire; for, as I heve pointed out, the 

one great 
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one great symbol of uni~ now is His Majesty the King."(7) 

We see very clearly th~l t Mr. Le.pointe's argument 

W~lS that in Imtters which affect only herself, Canada 

may rmke her own treati es, subject to no oversight or 

oontrol whatsoever on the part of the British government; 

and in matters which a.ffeot the wh ale Empi re, no t rea,ty 

oan be rmde which in any way binds Canada without her own 

oonsent. 

With regard to the first ~stat9rnent, we may 

not ice a discussion whioh took place in the House on 

Maroh 21st, 1924, (8) in the deoo;te on the prohibition 

convention between His Maf~esty end the President of the 

United States. Mr. Meighan pointed out most clearly 

the d iff1cul ty involved in t~e argtlment that Cane.de. may 

make e treaty w1thollt any oversight on the part of the 

Br1 t t sh g overnmenot. He sa. id, "The :fu nc t ion of the 

British government will consist in making 8 recommend­

ation; the wording of the transmission to His Majesty 

will be a recom~endption •••••• The British government 

having been first apprised of the terms of the treaty and 

hBv1 ng a.greed that t he matt er is purely one th at coneerns 

CallS.da 
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Canada, the recormnendation \WJ111 in every aase be 

oheerfully given; but l.t will signify to His Majesty 

the appr oval by the Bri tlsh government of the treaty." 

No effeative answer was nFwde to Mr. Melghen, nor can 

one be rYE.de. For if each Dominion were B.l1owed to advise 

the King direct regarding ratification of treaties, it 

would be equivalent to breaking the Empire U"p into a 

number of separate states. It 1s oertain tha.t the 1926 

Res olut ion, vague as 1 t is t do eel·not intend th is. It 

is certain, too, that the British government does not 

give up its general oversight over the foreign policy 

of the Empire. Indeed, the Report specifically states 

toot in the conduct of foreign effairs, "the ma.~or 

share of responsibility rests now, and must for some time 

oontinue to rest, with His Majesty1s Government in Great 

Brl ta.l n. " 

So much for t ha first part of Mr. La:po1 nts 's 

argument. But the Report sho\vs that there are tre~lties 

which by their nature must be rat ified on behalf of all 

the govermre nt s of t he ErnI' ire, end s aye th at in such 

oases, "the initiating Government may 8.ssume thst Et 

Government 
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Government which has had fUll opportunity of indioating 

its attitude and has made no adverse comments will con-

our in the ratificetion of the treaty." 

In the debete on Maroh 30th, 1927, Mr. Cahan 

clearly pOinted out that the mere negleot of our govern-

ment to express its attitude on a treaty would result 

in our being automatically bound by it. Mr. King inter-

jeated that there ls a saving clause; namely, "It must, 

however, before taking any steps which might involve the 

other Governments in a.n~l eotive oblig~tions, obtain their 

definite assent.~ 

~r. Oshen: That is restriQted solely to active obligations. 

"Mr. Maokenzie King :~hat is the only obligation that 

means anything. 

~. Cehan: It ls restricted solely to active obligations, 

whereas I s tD_ ted t ha t in the op i n-: on of t he Mini star of 

Just"!ce tods_y active obligations imply military sanotions 

and tbe like. But those other trea.ties may infringe 

upon the natural rights or the nationality rights of 

Canadian oitizens -
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Cans. dien c it 1 zens t hroug hout th e world t and yet by the 

mere neglect of the de~-rtmant over which the Prime 

Minister presides t those treaties may be conoluded with-

out h.avlng ever been submitted to this parliament." 

The difficulty here centres on the word "active" • 

.As is well kno~,Ca.nada has never been obliged to lend 

military aid in the case of were As Mr. Bennett pOinted 

out (9), "It 1s perfectl:>t true that when Grea.t Britain 

goes to ~r this country is also et war. It is equally 

true that this country need not partiCipate in any such 

war unless this parliament sancti0ns our JSrticipatlon." 

Therefore, if that be the connotation of the word "active i
', 

Mr. Cshen's interpretation is right, and Greet Britain 

may still rmke tre~ties which bind the Dominions to 

everything but military aid. 

A PQint of greater difficulty, h.owever, ls 

whether, in the case of tre~.ties which by their nature 

shsuld olear~y be signed on behalf of the whole Empire, 

the Dominions are fulfilling the spirit of the Report 

by rerne. ining aloof. We have seen t ha.t the t ree.ty of 

,La usa.nne ! 
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L~tlsanne. wb ieb made peace wit h. Turkey, was si gned for 

the Empire by Great Britain. and undoubtedly applies to 

Ca.nada. even thOtlgh sh.e disclaimed an~y' intention of 

being a Plrty to it. Mr. La.1.~ointe·s argument implies 

tha.t Greet Britain, by adopting the Report, has oon­

stitutionally (surely not legally) lost this power. 

We may instance first, in this connection, th.e 

abortive Jnglo-Egyptien Treaty of 1927. (10) On November 

11th. 1927, the British Government sent to the Dominions 

a copy of a. dra.ft treaty, declaring. "Sub,1eat to the 

ooncurrence of the Dominion Governments we are prepared 

to offer it to Egypt." The Canadian government, on 

November 22nd, answered in much the same w:ay as in the 

Lausanne aase. mentioned before, that the treaty was 

on.of primary interest only t 0 His Maj esty's Government 

in Gree.t Britain. and that Canada hed no intention of 

entering into e military alliance wi th Egypt, and wi shed 

to preserve her right to oons1dar her policy a.s ciroum-

stances decide. On December 2nd. the British Govern­

ment answered that it would sign the trarty by e 

Plen1potentiarl 
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plenipotent ia.ry empowered to eat "for Gras t Britain end 

Northern Ire~.nd." Yr. King claimed in the House (11) 

that the si gnificance of this inaident is this, that the 

Bri t1 sb Governme nt 1 ntended fi rst to form a tres. ty wh loh 

should be bindIng on the wh ole Empire, but that t after 

Canada's protest, the treaty Wfl.S made to apply only to 

one part of the Empire. He further refuted a statement 

of Lord Sal isbury in the House of Lords, (12) that 

the Dom1n: ons hed never been asked to become perti es to 

the trea. ty. Mr. King i s obvi ousl~l ri ght in hi s int erp­

retation of the oorrespondence between the two govern­

ments, but th e inc i dent lea ves very obs oure all th e 

re"ally important quest ions. The trepty 9 as 1 t turned out, 

was not accepted by Egypt, but if it had been, and war 

arose as e. result of it, Canada could doubtless claim 

her non-ad1:erenoe as e ground for not aotively engagi.ng 

in war, but could she eleim' that she was not at war 

at all? Can the King declare war on behalf of Great 

Britain and Northern Ireland alone? Mr. Garland, (13) 

of Bow River, esked Mr. Lapointe whether Canada will 

hold a neutral position in a war arising from a treaty 

to wh icb 
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to which shewes not e party, and no difinite enswer. 

was given. 

This ~uestion of neutrality was mentioned by 

severel speakers in the debates. 1~. Thorson, whose 

speeches wer~t on the whole, oareful in the use of 

la. ngtlage, deals.red th ev t Cana.da oan r emai n neutrs.l wh lIe 

Britain 1s at war. (14) Mr. Thorson ancl lIr. Bourassa (15) 

were the only two prominent speakers who expressed this 

view. The position was emphatically denied by ~~ny 

others. Mr. Bennett said, (-16) "If Great Britain decleres 

war ageinst Egypt, it follows, of course. that war Is 

thereby deolared egairist Canad8~, although we may- not 

have been B party to any tres.ty made between those two 

oountrles. Our oommeroe would be the prize of any 

opposing fleet by which it might be oaptured; Our cities 

might be bombarded and we might be driven from the world 

so far as commerce and trade are concerned. !loot, I 

think, 1s so obvions 8S not to require sny observations 

on my part other then merely to state the faat." 

We may conclude, therefore, that while the 

Angl o-Egypt ian.. 
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Anglo-Egyptian Treaty on its face exempted the Dom­

inions, Mr. King has not l1Ede it clear just what the 

exempti on mean s. 

The other important .case which ~s a.risen since 

the Conference is that of the Kellogg p;.ot. In stBting 

the British attitude to the American Ambassador at 

London, (1'1) tli·e British Secretary of state for Foreign 

Affairs, on May 19th. 1928, wrote es follows: "It will 

however be approois.ted tha.t the proposed treaty. frcm 

its very nature. 1s not one which conoerns His Ma~esty's 

Government in Great Br1tein alonea but is one in wh.ich 

they oould not undertake to JE.rtic1~.te otherwise than 

jOintly end simultaneously wi th His Majesty's Govern-

ment s in th e Domini ons end th e Government of Ind is. " 

He says fu rth er that t he Bri t ish gove:mment hes been in 

consultat lon wi tb those governments t and all e re in agre­

ement. Therefore. if t he Ame ri can government invi t es 

them to particip; ta, "they t no less than' His Ma;esty's 

Government in Gres .. t Britsin.wll1 be prepared to accept 

the invitation." 

Questi ons wi th regard to this trepty were asked 

severs.l times in the House, and in one of his repl1es,(18) 

Mr. King made 



Mr. King rrade what amoonted to a denial of the B:ritish 

FOreign Secretary's content1on tbat t he tree ty must be 

signed jOintly ana simultaneously. He said: "I would 

.say first with respeot to eny alleged conflict of op­

~nlon between Sir Austen Chamberla. in and myself t that I 

do not think there ls any. I was speaking with res:peot 

to the polioy of t he Canadian government e·s to the 

signing of the treaty, and I indioated trJS.t t having 

regard to aonditions of which we would wish to take 

a.ccount on. the invitation bei11g extended to us we w:nld 

be quite prepared to sign. Sir Austen Ch~mberlain was 

speaking with respect to the position of the British 

government, end announcing its policy. The British govern­

ment 1s free to pursue whatever oourse it wishes with 

respect to signing the t~eaty." 

It is not too much to say that the Anglo-

Egypt1a.n and l{ellogg Plot inoidents reveal that· the 

.dr i tl sb and Can~.d1 an governme nt s hold ant i rely d ifferEll t 

interpretations of the 1926 Resolution regarding treaties. 

The former believe that there are treaties which must 

be signed 
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ml!et be signed by the whole Emplre or not at all; the 

latter hold tb.at, as Mr. Lapointe says, "all the formal­

ities which have been adhered to BS symbolic of the unity 

of the empire h~lve been disca,rded." 

One thing is obvious, that no part of the 

Empire can indefinitely claim th.e right t~ pursue, in 

treaty matters, a policy sepE.re_te from that o.f Great 

Britain, at leaat without first inaugurating an entirely 

new theory of international law. It has been claimed 

that th is i B elres.dy in force by virtue of the indep-

endent ~ositlon of the Dominions in the League of 

Nations. The better explan~_tion of that pos1 tion is tha.t 

it is an anomaly, and in opposition to international 

law. (19) Even in the League, the difficulty of regard­

ing the Br1 ti sh Empire as other t hen an enti ty OOS been 

recognized. (20) Certainly, the 1926 Conference aid not 

intend t hat the Dominions should adopt a separate treaty .. 

making policy from that of Great Britain. Its real 

intentIon, indeed. 1s that in matters rel~ting solely 

to its own interests. each Dominion should ha.ve juris­

diotion, while in matters of oommon oonoern, there 

shou ld be 
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should be a united foreign policy based 1.1pOn consultetion 

and agreement among them ell. 
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CHAPTER VI 

Diplomatio Representation. 

The Report (Seot1on V(a) & (e)) mentions the 

growing interest of the Dominions in foreign affairs. 

giving as £n ins~ance the eppo1ntment of e Minister 

Plenipotentiary to represent Canada ~t Washington; and 

approves stronglJ7 of this t end of the similar action 

of the Irish ~ree State. 

The proposal for seps.r~Jte Ce.I18dian representation 

at Washington is not new. The close proximity of the 

two countries t end the le rge number of commercia.l end 

po11 t i eel qu es t ions ari sing between them, ha,re frequ ent l~y' 

caused the need for it as e practica.l measure to be 

.,. d rea.-lze • Lord 3ryce, the British Ambassador. is re-

ported to have sa,1.d that between two-thirds and three-

quarters of the questions dealt with by the snbass~l 

related to Canada. This being so, it was often felt 

that su ch affai rs wo uld be handled better by an envoy 

th or oughly famil ier with Csnr. d ian problems e net responsi ble 

to t he government of Cenad~. And e.ga in. th ere h S.s been 

an impression 
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an impression that et various times British diplomacy 

has sacrificed the interests of the Dominion. 

On several occasions, motions have ~een made 

for the seper~ta treaty-meking power. This ouestion 

is closely relfted to thnt of the method of representation 

in fa re ign cap 1 ta.ls • Ace ord i ngl~7, on }.1ay 2nd, 1892 t a 

move wrs made for separate diplornetic representation 

at Washington. (1) 1~r. D'Alton l~cCB.rthy's plpn was for 

a representative attached to the st~ff of the Britisb 

Ambassador. He said he reflized th.9 prectice .. l impos-

sibility of making treaties irrespective of the Imuerial 

power, and so the Canpd1e.n appointee should enceavor 

to aot in assoc ie t ion wi tb t he .ari tish Ambassador. 

Another apea~er pointed out th~t the sovereignty of the 

orO\\rl may be represented by two agents a.s well as by 

one. As far ea this continent was concerned, Canada 

was more interested in thr.t sovereignty than Englend. 

S inoe 1892 t many neg at 1a t ion s bet ween t b is 

country and tne United States have taken pIa.ca, in which 

Ce_nad is ne hs.ve 
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Canadians have beenpleni-potentiar1as. It was the \var, 

however, which hastened oonsid.eration of the question. 

The Can~dian Prime Minister brought tbe matter to the 

a.ttention of the Britisl1 Government, end after disOllS­

sion it was decided to postpone the consideration of so 

imports-nt a step unt 11 after t he war. In t be meant i me t 

Cs,na-da appointed e speoial War l~ission to the Uni ted 

States, but its functions were oomrrercif~ in aherncter, 

it being concerned mainly in securing a market for 

Oanadian goods in response to the new demand created 

by American entrance into the war. The need for this 

Mission C!e&sed with the end of the war, e.nd the 

question of an Ambassador natura.lly arose again. 

On April 2nd, 1919, it was officially announced 

in the House that it wes the intention of the govern­

ment to ha.ve a perrnane11t represents. tive et Viashington, 

the exact f:)rm of the representat ion being a matter 

of consultation betvJeen the Prime },~inister and the 

Imperial government. 

On May 10th, 1920, it wes announced simultan-

eously in the Canadian and British Houses of Commons (2) 

th.at by arrangement 
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that by arrangement between the governments, it had 

been decided to appoint a l~lnister .Plenipotantie.ry~-t 

Washington for the purpose of providing more complete 

represe r]tat1on of Canadian interests. The main rea.son 

given for the chenge wee "the consta.ntly Increa:~ing 

importance of Can~dian interests in the united States." 

On two subseqrent occasions in the sessi on, Ifay 17th, 

and June 30th., there were c ebates in Canada on the 

principle involved. The main objection of the Liberals 

was the provision that in the absence of the British 

Ambassador the Cans.dirul minister was to represent the 

wh.ole anpire. This system of divided authority was 

strongly objected to. It was felt that the Canadian 

represent~tive must be responsible only to the govern­

ment which appointed him. 

The scheme was not, however, fulfilled. Doubts 

about the wisdom of tre st~p, the expense involved, a.nd 

the difficulty of obtaining a suitable appointee doubt­

less all played a part in the delay. Besides t the Lib­

erals came into power in 1921, and thew were npposed 

to the particular form of representation suggested. As 

late as April 26th~ 1926, the British government declared 

in th e Commons 
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in the Commons that there h.ed been no word from the 

Cana dl an g overnment ~.·s to the ir wi sh as. 

The letter of credence appointing Vincent Massey, 

Envoy Extraordinary and Minister Plenipotentiary was 

final~v issued on December 7th, 1926. ( 3) 

On Februery 28th, 1927, in reply to a question 

in parliament, tr.e Secretary of Str.te for Dominion Af­

fairs said thet his posItion wae similar to that of the 

Irish Free State Minister. In order, therefore, to 

underst.and the stetus, functions and duties of the 

Canedi en repre san ta t i ve, we mu s t see first v/hE. t they 

are in tte case of th.e envoy of the ~lree State. 

On June 24th, 1924, t he Bri ti sh Ambassador 

et Washington, under instructions from the Secretary of 

State for Foreign Affairs, wrote to the Secretery of 

State of the united States, declaring the desire of 

Great Britain that matters at Washington exclusively 

relating to the Irish Free St~te should be ~onfidea 

to a M1nis~er Plenipotentiary e.careditad to the United 

Sw,tes government .(4) 
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States government.(4) The note says further: "Matters 

which are of Imperiel concern or which effeot other 

Dominions in the Commonwealth in common with the Irish 

Free State will continue to be handled es heretofore 

by this Embassy. 

"The arrangements proposed by His Majesty's 

Government would not denote eny departure from the 

principle of the diplometia unity of the Empire. The 

Irish Minister would be at all times in the closest 

touch with His Ma.jesty's Amba.ssador, end anY.question 

which may r:rise as to w~ether a matter comes within 

the oategory of those to be handled by the Irish Aiil11ster 

or not would be settled by eonsult·ation between them. 

In rmtters falling within his sphere the Irish Minister 

wo uId n at be sub j e·Jt to the co nt roJ, of His Ma ;estr r S 

Ambassador, nor would His Majesty's Ambassador be 

resID'nsible for the Irish Minister's aotions." 

To this note tbe America.n Secretary of Sta.te 

replied on June 28th, declaring the willingness of his 

gove:rnment to receive an Irish 1~1nister on the footing 

indicated. 

On June 26th, 1924, 
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On June 26th, 1924, there was made an important 

statement in the British House regarding the sta.tus of 

the new Minister. Since the C~n~dian representative 

has admittedly the sa~e position, it is we:_l to note the 

main ideas in that sta.te~ent: First t by t he agreement of 

1921 with Great Britain, Ireland ls specifically eccorded 

the same relationship to the Crown and Imperi~-l JE.rliament 

as Canada. Great Britain gre.nted a Canadian request for 

a plenipotentiarw' in 1920. Therefore she is bound by 

the Treaty to gra.nt th.e present Irish request. Second; 

He will be the sole ambassador for exclusively Irish 

affairs. Third: The spirit of the 1923 Treaty resolution 

is to be applied - namely, th!!.t in all matters which 

may affect other parts of the Empire, the Free State 

Minister must consult with the British Ambassador 

before negotiating with the Amerioan government. Fourth: 

If there is any doubt as to whether a particular question 

is in that eIass, it will be decided by consulta~ ton 

between the represent~t1ves, or their two lloma Governments. 

Fifth: beoause 
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Fifth: Beoause a. ma.tter which starts as e purely Irish 

one may later become Imperi81 in its rE.ture, the Minister 

s~ould keep in alose touch with the Ambassador. Sixth: 

The Ambassador is not responsible for the aats of the 

Minister, nor is the latter subordinate to the former. 

On March 29th, 1927, in res'Pon~'e to quest ions, 

Mr. King desoribed the manner of appointment of the 

Canadian 1,1irlister. He said there was no Imperial 

Order-in-Council. nor instructions from the king; 

tb.at there was a Dominion Order-in-Council, which was 

eommuniaated by the Sacret:arjT of Stete for Dominion 

Af=f"airs through the proper channel in Great Britain, 

and that it was this Order-in-~ouncil upon which 

the King VJould act in making the apPOirltment. 

The letter of credence, El ddreased by the King 

to the President of the United StEtes, contains the 

following par£graph: 

"We have :udged it expedient to Qonfer t~e 

rank of Envoy Extraord inaI?l e.nd 111ni st er Plenipotent ie.ry 

upon our trusty and well-beloved the Honourfble Oharles 

Vincent 11assey, member of our Privy Council of Canade, 

with the especial 



with the espeoial object of representing in the United 

States of America the interests of our Dominion of 

CS!JB de.. " 

The Speech from the Throne, 1928, declared 

that i t was propos ed to appoint Ministers PlenipotentiaIJ? 

to .Tap-an and Frs.nee, and race i ve s iT!1i lar r epresenta t ives 

from them. 

We are now in s. pas i ti on to deal with the 

Canadian debates on the question. Heferences to it 

occurred several times in both Houses of Parliament. 

In the House of Commons, on April 13th, 1927, the 

Opposition moved to red:.ce tbe cost of the 1ega.tion 

at Washington from five hundred thousand to twenty­

five thousand dollars. Most of the discussion, too, 

took place around the expense of the undertaking, and 

th e fact t ha t twentJT~f ive tr ousand d olla rs was unto uc had 

by the amendment would show that the Opposition were 

not wholly opposed to the prinoiple of separrte 

representation. 

In the next session, however. in conneat1on 

wHh representati0n at Tokyo, the Opposition attempted 

to reduoe 
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to reduae the i tern of suppljT from fifty t hOtlsand to 

one thousand dollars. and the d iscussion W~tS essentially 

on the question of principle. Sir George Parley 

declared that whatever reasons there might be for 

representation in the United States and France. (trade 

and rS3ial aonnection respeotively,) there were none 

in this case that could not be as well served by oom­

mercial agents. Mr. Bennett went further, and declared 

himself opposed t 0 any and all moves of this nature. 

In the Senate. no attempt was made to reduce 

these supply items, but in the course of other debate~~ 

several Senators vo:'~ed oppos ition to the principle 

involved. 

The main disagreement on the question in 

par11~mant arises from the fact th~t in practice it will 

be obviously more difficult for the Empire to speek 

with one vOice through several ambassadors than through 

one. Around this the main de'bate centre·s. 

Mr. Bennett (5) argues the question as follows: 

"In dealing wi th our rel.e.tions with other states it 

1s essential to the maintenanoe of the commonwealth of 

free oommunities 



105. 

free commnnities known as the British Empire that 

there should be but one foreign polioy." If Australia 

has one forei gn poli()y. New Zealand anothe r t and Carla.de 

another, it is obviously imr,ossible to mai~tain unity 

among them. Therefore it follows "that independence 

of action in diplomatic matters is not comPlt1ble 

with ~1ihe ideas of ~.rtnersh1p end of s. united empire." 

No real partnership can exist undlrr tho~conditions. 

That brings us to the next step. namely, "The apPoint­

ment of arninister by Oanada imn11es by international 

law that the Dominion is a sovereign state. We are 

not, and that implication will create misunderstandings 

at home and abroad." He then quotes Oppsnheim to the 

effect that a sovereign ste4te must be characterized 

by four essentials, - first, e people living together 

as e. community; secondly, a cou~ltry in mich the 'People 

ha~e settled down; thtrdly, a government; fourthly, a 

sovereign government. This fourth point definitely 

debars Canada from the scope of the definition, for. 

ss.ye Oppenhe1m, "Sovereignty Is supreme authority, 

an au th ort ty wh iah 
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an authority which is independent of any other earthly 

authority. Sovereignty in the strict and narro\vest 

sense o.r the term includes, therefJre, independence 

all round, with in end with out the b orders of the 

country." Mr. Bennett then submits that we have not 

this independence, as is shown by the British North 

America Act, the Merohant ShippIng Act, and others. 

If, however, Canada desires this sover--ign posttion, 

the appointment of ministers abroad will surely lead 

to it. For at the f:rst disagreement between our 

representative and Great Britain's, unless that dis­

agreement oan be composed, the unity of the Empire 

is shattered. "You cannot," says Mr. Bennett, "take 

weeks to decide a diplomatic matter, you can only take 

hours. The ambassador of Great Britain says, "1 can 

sneak for everybody but Canada." Can we then remain 

within the empire, remain a partner of the Qommon-

wee. It h of na t 1 0 ne os,lle d th e Br1 t ish Emp ire? We 

cannot, There 1s no difficulty in understanding that." 

The whole experiment 
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\ 

The whole experiment 1s being predicated upon the 

assumpt1~n that the different representatives \'Vill 

always agree, end Mr. Bennett oonsiders this assumption 

to be totally unwarranted. 

S1 r George Parley (6) suggest 8 one f urth er 

step - that there should be a committee, representative 

of all the self-gaverning parts of the Empire, to 

administer the foreign affairs of the Empire. Among 

other things, this committee would appoint B.l1 ambas .. 

sadors abroad. Thus, a Oanadian or an Australian 

might be th e envay for t he wh ole Emp 1 re. Ha does not 

elaborate his ::-,oheme, but he suggests it as the proper 

method of obt£lning unity in diplom.~t1c matters. 

l~r. Mackenzie King (7) differs from those who 

say the t the e p-po i ntment of se}:lt r~ t e mi ni stars \'V ill 

make for disunity. On the very contrary, be says 

that the c'Jllsultation of those ministers will draw 

the different parts of the empire closer toget~er. As 

to the possibility of differences among them, "they 

will be solved by eollective opinions to which 

individual opinions 
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individua.l opinions will give way." He instances the 

Peace Conferenoe et Versailles and the League of 

Nations et Geneva, where oommon counsel of the Rep­

resentatives was taken before the resultant action 

was agreed upon. The only alterns.tive to joint con-

trol is aentralized contrOl, even as Sir George Perley 

suggested, and this plan 1s impracticable, m~inly for 

two reasons: first, there is no likelihood of its getting 

any support in e.ny part of the Empire: secondly, the 

affa.irs of each Dominion require to be dealt with by 

a representat1ve who w~11 be directly reB~onsible to 

and subject to reoall by the government of that··-·Dominion. 

He says. besides, thrt the government's soheme has the 

full approval of the British. government s.nd the Britis~ 

Ambassador at Washington, which in itself is a proof 

that it will not make for disunion in the Em))ire. 

Furthermore, it Is founded on the Report of the Conferenc~ 

vvh 1 ch de~lares too t Grer- t Br! ta in and the Domini ons 

"are autonomous Communities within the British Em~ire, 

equal in str:tus, 
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equal in status, in no way subordinate one to another 

in any asp ect of the ir domast 1c or external e ffa irs. 

though united by a C0mt10n allegiance to the Cro\vn, end 

freely associated as members of the ~ritish Common­

wealth of Na.tions." The plan of associating a Canr-dian 

minister with other ministers of the Empire 1s giving 

effect to this pronoucement. 

In order to decide w~ ioh of these estimates 

1s nearer the troth, several factors must be borne in 

mind. As far as the purely leg~l side is concerned, 

there is no departure from the principle of the diplomatic 

unity of the Elnpire. The appointment comes from the 

king, and the envo~! is accepted by the foreign state 

8S an envoy, not of Canada or the Irish Free state_. 

but of the king. Once more, the letter of credence 

oefines t~e limits TlJithin which the minister is to act -

nBmely t to represent the interests of the Domini on. 

Nor aan this legal si de 0 f t he mat ter be ignored. Even 

if there is no British Order-in-Council, and the 

appOintment is made solely on the Domi~1on Order. 

this ls a very different 
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this is· a very dl-fferent thing from saying that tbe 

racommen dat ion goes from the Domi ni on government tot he 

king direot. It is sent through the official channels 

in Great Britain, and under.·'the theory of cabinet 

government it is the Foreign Secretary ~o is ultimately 

responsible for the appointment. The idea that each 

government of the empire D.d'v ~S9S the king direct is 

ain1plJT not trtle. This would be the CB.se if, as bee been 

ala 1 med. the Domini ons were independent s ta 'te S t but 

such a theory is not borne out by fact. 

On the other hand, the legal argument must 

not be pressed t 00 far. In the first pla. ca, there i s 

no likelihood of a Can~dian recornmend~tion for ap­

pointment beirlg vetoed by ap .the British government. 

B.nd so it may pre .. ctically be said that the envoy is as 

oompletely under the oontrol of Canada as though the 

theory were other than it is. In the second place, 

it will obviously be difficult in practice to assure 

that the Canadian minister will el\vays ect in hannony 

with th e Br1 t ish 
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with the British !mbsssaaor. The Question as to when 
.&. 

a Canadi en IIB tter h E1S become en lrnper if 1 i seue will n at 

be easy to decide, B.nd the fact that there is to be 

oonsu:ts.t ion between the represantat ives does not of 

itself inStlre that there will be s.greement. 

The problem of avoiding c011flict between the 

ambassadors is of c'JUrse subordir.ete to the major 

prable~ of agreement between their
o

,!t"1JO governments. It 1s 

the governments t not th e envoys, wh 0 fo rm na ti anal pol-

101es. And in the lest analysis, it must be admitted 

that no kind of compulsion, but only a willingness 

to unite. can hold the empire together ill its foreign 

poli cy. On th e other h.and, the a.ppo intm ent 0 f a 

sepe..r,~ta emoossador unquesti f)neb~'" increeses the pas .. 

sibility of a differing foreign ~olicy between the 

governments, because the mac~inery is prcrvidea by which 

the foreign po\ver may be saper~~tely eo~°"proe.ched. 

From the standpoint of Emp~l"e unity, Sir Ge!Jrge 

Perley!e plan of e single representative responsible 

to a 11 the 
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to all the governments of the Empire would be the log-

1081 scheme to adopt. But it would imply some measure 

of fedara ti on, for wh ich a s yet probabl~l none of th e 

Domini ons are prepared. For the pressn t, therefore, 

the system of divided representa,tion must suffice, and 

it "will symbolize the recognized policy, the new 

"Divide et Impers," \vhereb~T local questions are settled 

for each ps.rt of the Empire by itself in order ths.t the 

ha.nnony, and so the strengtc, of the whole may be 

preserved for the lsrger occasions when common action 

1 s needec." (8) 
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CHAPTER VII 

The Gener£l Result of the Conference. 

In tbis ch~ .. pter we srall 0.e8_1 with the work 

of the Conference es e whole. Before dOing so, how­

ever, we shall give a brief criticism of the parliam~ 

entary debates. 

Ca) The principal fault in this connection 

was e fEilure to distinguish the ma~4or issues c].e8~rly, 

and to stete them with consistency to the end. To 

illustrate this, we may first deal with the govern-

ment, and then with the opposition speekers. IVlr. 

King, in many parts of his addresses, said that Canada 

is in e position of full eouality with Graft Britain, 

and yet he emphatically declared that the British 

North Americ~ Aot remains exactly where it was in all 

particulars. And ag~int he denied that he claimed 

the Report to be a charter of liberty, and proceeded 

to quote approvingly from the London Spectator, which 

says that it is. 
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says that it is. His a.rgurnents. s.no those of Mr. 

La~ointet fluctuated between two contrary views- first, 

that Canada is an independent nation, as shown by 

her position in foreign policy; second, that the 

British control remains over amendments to th.s con­

stituti on and appeals t 0 tbe cJudiciB-l Committee. 

Again, when the question of the right to amend the 

oonsti tution arose, instead of stpting his Oll/vn vie\v, 

he read quotations from lire Bennett to sho\, ths.t he 

had declared in favor of the right. (1) 

On the oppos i ti on side, the amendment wh ich 

was movea by }jr. Gutbrie, and supported by his fol­

lowers, (2) oan hardly be called worthy of consi dera.tion 

when the im1)Ortance of the debate is considered. A 

motion that tne rights of the provinces be not jeopardized 

was surely irrelevant to the main issue. Once more, 

when l~. Bennett was asked ~hether he favored repeal of 

the Colonial Laws V~lidity Act, he regarded the question 

as a trap, and said he corld not be caught in that way.(3) 

It is t bese tendenoies towards vagueness and 

inc onsi st ency 
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inaonsi stenay and tt e sidetrE.cking of the large iSStleS 

for the smaller. political ones, which constitute the 

principal weakness of the debates. Of course t we 

should not expect politicians to talk with the same 

accurE-cy and regard for logic a.s c anstitl1t1on~1 lawyers. 

Questions concern tram, and perh~ps rightly so, w~ich 

do not concern the theorist. Yet even making ell al­

lowances, it must be granted that tbese characteristics 

weaken t~e debates. How much clearer and more forcible 

would thew be if, even while preserving a partisan 

po int t]f vi ew, t hey dealt wit h th e Cana.di an a nd Im-

perial interests involved in a spirit commensurate 

with their im-n orta11ce ! 

(b) Soon after the Conference closed, the 

London Spectator declared, ttFor years to aome the 

report w1ll be reg~rded as a Charter of Freedom for 

the British Commonwealth of Nations." (4) This view, 

echoed in Canada by The Manitoba Free Press (5) and 

otl1er pa.pers, has led to the irr-pressi on th8t the 

Conference esta.blished a new order, in which the 

liberties of the Dominions will be much greater tban 

they were befo re. 
On the 0 t~er hand 
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On tIle other band, the London Times said of the 

Report, (6) "In all its various clauses there is hardly 

a st~.tement or a definition which does not cOincide 

with familiar practice. It is essentially e register 

of aondltions as they exist already, rather than a 

programme for the future." Again .. "The 19overning 

considera.tion' tilt that neither Great Britain nor the 

Dominions aan be committed to tbe s.cceptpflce of active 

obligat ions except wi th the defi ni te assent of the ir 

own Government - was an effeotive truism long before 

the present Conference met." 

This di'vergence of view did not fail to 

find eX1)ression in the perl iaments.ry debates. On the 

one hand, Mr. !(orin, member for st. Hyacinthe - RO'~rille, 

(7) declared that the Report was of '~omentous importance, 

as rmrking an epoch in the history of our, country," 

and on the other; Senator Lynoh -staunton said, "We 

have come to res.lize now that the Irnnerial Conferences 

are a mere bonne entente •••• But their oonclusions are 

of absolutely no importance w~atsoever so far as the 

Empire is ooncerned."(8) 
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Empi re 1 S 00 ncerneo • It (8) 

It must be noted, however. ths"t the general opinion 

in ~,rlis,ment, on both sides, was rather tba.t of the 

London Times, thet the Report merely states well-known 

principles, and does not merk en e.otual edvanca in 

Dominion status. The Conservetives certainl~y' inclined 

to ths.t view, although fears were expressed that th.e 

very va.gueness of the Report enconrages the-:; seoes-

sionists in Canada. South Africs, end Ire18nd. And 

wh 11e severa.l of the Llbers~ls favored the second vi aw, 

it is very oleer that neither l~r. King nor Mr. La]!ointe 

did. In several 'Pla~es, they were most e~phatic that 

the Report merely crystallizes views whic~ have long 

been accepted. And this 1s certainly the opinion of 

Lord Be,lfour, wh 0 said, "I believe vIe have done not11ing 

new. " (9) 

Mr. Mackenzie King's ergument \~S briefly this: 

(10) The Conference first defined the relations between 

the parts of the Empire in terms of eqtlality. "That 

being set rut 
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being set out as the basis ~f 8. oommon a~graement t it 

beoame necessary to consider in relation thereto 

many forms 1I/hiah, if not entirely, et any rate 

to some extent, have become obsolete B.nd which appear 

to be in conflict with the altered situetion.'f 

Aocordi ngly, t he Report takes note of ~ertain things 

in conneotion with the governor-gsDeral, the operation 

of Dominion legis18.tion, end treEties, which still 

suggest e colonial status whicr has long since 

passed away. In S orne of these tit effeots changes. 

while others it refers to ~ecial comrnittees. In 

o t h er word s 1 t i s e q ua 1 i t y of s tat us t ha t i s tr u e , 

and the anachronisms wh lch C 011fltot wi th i t wh i ch. e. re 

false. !he weakness of l~r. King's argument is th8.t 

he fails to apply it to disallowance, reservation, and 

the amendment of the consti tution. 

Mr. Cahan, (11) who mad.e much the weightiest 

oontribution to the debate on the Opposition side. 

frankly assumed 
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frankly assumed that th e governmen t regarded the 

Report as s. charter of freedom and that it was their 

intention to have the suggested reforms enacted, so 

ths.t there would be legal, constitutional, and 

judic tal equal i ty between Gree.t Bri tain and Canada. 

In that case, w11Y do they not say whe~t system is going 

to take the pla.ce of the present empire? Ca.n~,da is 

tied to Great Britain by E vast bo.dy of law which cannot 

ba dismissed as of mere technical importanae. And 

Mr. Cshan was very effective in showing how open the 

Report is to diverse interpretations. The statements 

about equality of status are platitudes, but there 

are other parts of the Report which bind the Empire 

together. It Is to be noted that Mr. Cahan was in 

favor of equality of status, but to really attain it 

there must needs be B new consti tut ion for the Empi re. 

It Is difficult to see any sensa in which the 

Report oan be styled a charter of liberty. In the 

first plaoe, 
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first pla~et the definition it gives, of autonomous 

oODmlun1ti es, equal in status 9 is merely e. repetition 

of what both Bri tish and Dominion statesmen have sa.id 

for many years, and, as the London T1mes declares, is 

saved only by its italics from being almost incidental. 

For example, ~t the 1918 Conference, the Premier of 

Austra.lia se1a: "In effeot, we are a Leagt18 of Free 

Ns.tions, everyone of which is, notwithstanding 

theories 9 sovereign, or quasi-sovereign in its own 

sphere, a,nd our rela.tions should be those which those 

clraumstano9S suggest." (12) 

And at the Oonference, of 1921, Mr. Lloyd­

George t w1 th grea tar exaggera t ion, sa id: "There was 

a time when Downing Street controlled the Em~ire; 

to-day the Em~ire is in aharge of Downing street." 

In this respect, then, the Renort merely 

agrees witr statements which have long been current 

ooin. 

Once more, with regard to the Governor-General, 

there is little that 1s ne\v. It is true that be is 

now definitely 
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now definitely precluded from taking advice from the 

Bri t ish government, (t. nd that th ere is no longer a.ny 

question that in relation to the affairs of the Dom­

inion, his pos ltion is that of a viceroy. But it is 

not clear that there is no personal discretion left 

in Imperial matters. 

With reg~rd to equality in legis12tive powers, 

it is perhaps better not to judge the Re'port until 

the Bp ecla.1 committee and sub-oonference have done 

their work. 

In the matter of tree ti as, we have seen that 

whatever the Report does, it certainly guarantees 

that there shell be unit~T in all questions of common 

concern, and it does not advance the independence of 

the Dominions beyond what was attained in 1923. 

The~, agEin, the Report merely sanctioned 

what bad e.lres,dy been done in the appointment of 

separat e ambassadors. 

There is one minor matter, not mentioned in 

this stugy. 



this study, where there will be an inorease of 

autonomy, (though even here, it was conteMplated be­

fore the Conference), namely. the c~ntrol of foreign 

consuls Within the Dom1.nions. Henceforth exeouaturs 

will be countersigned by a Dominion minister. E:tnd 

consuls may be s.sked to be recRJ.led by the Dominion 

government. (13) 

Muoh of the doubt as to whether the Renort 

1s e oharter of liberties ~rose from erroneous reports 

wben it was issued. But much also 8-rises from the 

manner in which the document Is written. It is not 

too much to say that it is intentionally vague, and 

designed to please both the strongly nationalistic 

governments of Canada, South Africa, and the Free 

State, as well ea the more ~loyal" governments of 

Justralia. and New Zealand. On the one hand, it states 

that "every self-governing member of the EJ'npi re is 

now the mester of its des"tin:l," end on the other­

"but the prlncinles of equality and similarity, 

appropriate to 
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appropriate to status, do not universally extend to 

funct ion." And age i n we have th e two c 1nfl let i ng 

ideas in the same sentence: "And though every Dom­

inion is now, and must elwav·s rema.in, the sole judge 

of the nature and extent of its co-operation, no 

common cause will, in our opinion, be thereby im~erilled: 

In the subsection, "Opera"t1on of DOminion 

Legislat ion" we h~ve the same si tUB ti on. It says: 

"Consequently, it VJould not be in accordance with con­

sti tntional practice for advice to be tendered to His 

!~I!ajesty by His Ma;esty's Government in Gre[t Britain 

in any rmtter appe}-taining to the affairs of a Dom-

inion sgainst the views of the Government of that 

Domin ion. " But th ere 1 s t he clear limi ta ti on, " e_part 

from provisions embodied in constitutions or in specific 

statutes expressly providi ng for reservation." 

Once ~gain, in the subsection on treaties, 

we have seen, in the oases of the Anglo-Egypt1an 

Treaty and the Kellogg Pact, the difficulties that 

ha ve arisen, 
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haV,8 ar1sen, largely ow1rg toa differenoe cbf 

interpretation of the Report. 

And under the heading, "general aonduct of 

foreign policy," it 1s stated, "We went on to examine 

the possibility of applying the principles under .. 

lying the Treaty Resolution of the 1923 Conference 

to matters arising in the conduct of foreign affairs 

generally. It was frankly recognized that in this 

sphere t as in the sphere of a efence t the ms.j or share 

of responsibility rests nJw, nnd mDS~ for so~e time 

oant i nue to r 9(: ~, -it i ~ h. II i s Ma j esty 1 s Governme 11 t in 

Greet Britain." It than s.pproves of separate dip­

lomatic representation for the Dominions, and says, 

"We faIt the t t be governing 0 onsi derat· ion under-

lying all discussions of this problem must be tha.t 

neither Great .Bri te,1n nor the Domini ons could be 

oommitted to the aooeptance of act~ve obligations 

except with the definite assent of their own Govern­

ments • " 

In fact, almos\t every s ta tame nt in t be Report 

suggesting 
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suggesting Dominion autonomy is be.lp..nced by another 

suggesting Empire unity. B.nd it Is El purely one-sided 

view which see-s the one witl:out the other. 

A 1 er g e pe r t 0 f t he d i BC US s i on of the \190 r k 0 f 

the Conference centred on th e qu est ion of status. In 

this connection, we may notice the ttebate in the House 

of Lords. between Lords Parmoor e.nd Balfour. (14) 

lord Parmoor first ariticlzed es inaccurate the 

definition, "autonomous communities within the British 

Empire," and showed tbat it does not accord \~ith leg8.1 

facts. The Report recognized these legnl facts, but 

made no &ttempt to solve them. Instead, it left the 

constitution of the 8n-pire in a most irldetermine,te 

Qond iti on - on the one hel1d giving a definition of 

aqua lity wh i ch is c ontr~lr~T t 0 ff.et t an d on the oth er, 

postponing consideration of a solution without which 

aqua J.1 ty can not really exist. 

In answer. Lord Belfour said in part: "Does 

not the noble Lord see that it would be imprecticeble 

for the Conference 
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for the ConfeI'ence of the Dominions and the l~other 

Country to meet at Westminster to SBJ7: "Well, on 

the whole we ere in~linea_ to think the idea of EmlJire 

is one to which we may ell look fOIViard end wr.ich will 

embooy equslity of s"tatus, but just think of how many 

questions we must decide before we get to that pointo 

Here is this difficll1ty and there is anotber difficulty 

ariSing out of the Act of 1865. Th.ere are all these 

problen~s wi tb regard to the Merchant Shipping Act. 

We must settle all those before we decide on What 

princi-ple this collection of salf-governing states 

is to work together." I boldl~y· say t 0 you r Lordships r 

House that tb8t is from beginning to end the lNrong 

way -Of going to wonr." Again: "You are to set your­

self every kind of problem, every sort of difficulty 

which may conceivably arise in the aourse of applying 

the broad principles of equality of s~atus before 

you dare to announce that equality of status exists. 

Can anything be more legal~ or less statesmanlike.?" 

The argument of Lord Be.lfour was ql~oted 

appr QV ingly 
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approvingly by Mr. King, while tijet of Lord Permoor 

ls slmiler to Mr. BennettJs and Mr. Cahan's. The 

aifflcult~T involved in the statement th8t there is 
-' 

equality of status is th8t it suggests literal 

const itut1 onal equa.lity between Cane,de, and Engla.nd. 

All that Lord Balfour really says, however, is that 

the leg£l limitations upon Dominion sovereignty 

are so slight as to be for the most part of little 

practical importance - somet~ing of entirely different 

import, a mere truism which was recognized long before 

the Impe ri al Conference. It 1 s t he fa ilu re t 0 

re C 0 gn i z e t his d i s t t net ion wh i ch he s g i v en r is e to 

muellooseness in tb'ought and in phrase. 

The discussion of the Report gives rise to 

severE.l considerations concerning the present end 

future constitution of the British Empire. There 

ere onl~" four main wa.ys in which this group of states 

can renrain togeth er: .. First t as six full:y independent 

nations, joined under the personal union of one king; 

second, as 



128. 

second, as partners, with an equal or proportlo!le,te 

voice in all rmtters affecting the proup as e whole; 

third, as e group of net ions, each fully s,utonomous 

in local affairs, but one of them predominant in 

foreign policy; fourth, as e group of live subordinate 

Qountries, and one sovereign country with authority 

in all matters, general and local. 

It i s pIa 1 n the t wh lIe th e fourt h re si s i s 

the existing one in lB.\~, (and to some extent in praotice) 

toe third approximates most alosely to the constitutional 

position. Where the Re~oort is vague and indefinite 

is that in some places it suggests that th is third 

conception shall give way to tte second, while in 

others it accepts the fourth as the existing condition 

and st1ggests thet it shell be replaced by the third. 

In ot~~er words, does it aim merely to remove Imperi~-l 

control in such matters es merchant shipping, while 

keeping it in fOTe1gn policy, or does it aim to 

destroy the theoretical supremacy of Great Britain 

altogether? If the former is the case, the task is 

much more simple. The Imperiel P~rliament might quite 

easily, by legislation, give the Dominions control 

of their merohant 
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of their merchant shipping; power to enact extrE~ 

territorial laws; andppwer to amend their constitutions. 

It might elso abolish the rights of reservation and 

disallo\vence, and a.ppe~ls to the Judicia.l Committeeo 

But these things of themselves would leave untoucred 

the whole theory of the supremacy of the Imperial 

Parliament. BJnd the eontrol of the British government 

over the im-portant questions of peace s.nd 'fIl).r. 

But to establish, in any real sense,equality 

of status t means to pIe.ca the Em-rire on either the 

first or second fDoting given above. Let us see the 

difficulties involved in each of them, and why the 

Conference did not and could not establish eitber. 

As far as the "personal union" theolJ" is 

concerned, it hes been given expression to notably 

in South Africa .:1 Mr. Hertzog decle.red t het the 

Loaarno Treaty mc,rked the ref~ection by Great Britain 

of tb e "group unity" idea, and '1 return to the 

principle of tb.e Versailles Treaty, where tee Dom­

inions hs,d international indepe11rence. ~lurthermore, 

he said, the only 
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he s.aid, the only link: bet\veen the Dominions enc. 

Great Britain 1s the crO\lVn. (15) In dealing \-vith 

trenties. tir. King suggested the S2me idea. But the 

fallacy of the s.rgument i s appcrent. It ~1 Otlld imply 

that each part of tIle empi re can, of i ts own mot! on, 

go to war with any other P3 .. rt or El fo~~eign gtp.te. 

The only sense in which the Dominions can possibly 

be called independent countries is that they could 

seoede at will from the empire. But as this would 

be revolution, it 11es outside the scope of a con-

stitut10ml right. The "personal union" theor~"', in 

fact, is so opposed to the whole hlstoriael t legal, 

and const ituti anal strtlcture of the empire th~t it 

hardly needs denial. 

Why, the~t cannot the sec~nd basis of union 

be fulfilled today? The enswer is as old as Laurler's 

dictum th..at B VOice in the direction of foreign af-

fetrs implies corresponding obligations. The situation 

can be seen clearly by referring to our opening chapter. 

Mr. King, in 1923, 
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Mr. King. in 192Z t r e-, u sed to commi t Canada t 0 th e 

Lauaanne Treaty because ha wea not consulted in its 

negot iat1on. In 1924, e gai n, he asl:ed that Cannda 

sh DU ld have equal repres ente t ion wi th Gres. t 13ri ta in 

at the Inter-Allied Conference. The British Governme~t 

accordingly, sent s des-patoh to the Dominions, asking 

for St1ggestioTE to provIde for more effective consul-

tation t "so that the public opinion of the whole of 

our Commonwealth of Stf~tes should influence the policy 

for wh icb the Commonwealth'must be responsible." This 

was, in truth, complying with the wishes of Mr. King. 

The Can·~:; d ian Premia I', however, mSJde a. most unhearty 

response to the offer, declaring that it Beamed to 

imply setting up a supreme authority foz> the Empire. 

In effect, th erefore, his cla im 1 s th e rl ght to be 

oonSt11t ed wi thout inourring obl igs~ 5 ens. It needs 

1 ittle agrument to show that this is a claim wh ich 

the British Government can not grant. In a question 

of declaring wart ~or i11stance, no Dominion oould 

expe et to have its advice aons} dared if 1 t r esarved 

for i tsalf 
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for it self th e ri ght to remai n neutral. 

To sum up: - to establish equality of status 

in the empire necessitetes either the grant of full 

independence all round, with no bond of union save e. 

common sovereign; or else, the right of the Dominions 

to a vOice in foreign policy. As for the first, it 

is diffioult to see how it oould be done without 

destroying the ernpire; while the seJond implies cor-

responding obliga~i'Jlls a.nd duties, for w~ich some 

of t he Domini ons seam unprepared. 

In this connection, one section from the Re~ort 

deserves quotation: "The tendencey towards equality of 

status was both right and inevitable. Gaogra.ph.ical 

and 0 ther cond i t ion s made tl-. i s Im~os si bIe of attain-

ment by t 11e way of f ederat ion. The onl~l sIt erna.t ive 

was by way of autonomy; and elong this road it has 

been steadily sought." 

The movement today is a.way from federati on and 

towards independent action. And wll11e it is d1fficll1t 

to see 



to ·see how the Empire can endure without the me.oh inery 

for a united foreign polioy, \\e must ranElnber that it 

1s not always by strict logio that British institut iOllS 

evolve and develop. 
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Appendix I - To show the designation of plenipotentiaries. 

Treaty of Peace between the Allied and Associnted Powers 

and Germany. Signed at Versailles, June 28th., 1919. 

The President of the United States of America, by~ (Here 

follow the names of the plenipotent ieries.) 

His Majesty the King of the United Kingdom of Gre~t ~1ri tail 

and Ireland, and of the British Dominiorr beyond the 

Seas, Em~eror of Indi2, by: Etc., 

and 

for t he Domini on of Caneda, by: Etc. t 

for the Commonwe~lth of Australia, by: Etc. 

Etc. t Etc. 
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Appendix Il - to show the designation of plenipotentIaries 

Tree t Y of Peac e ~.~1 t h Tu rkey s 1 gned a t tau s ann e 

on July-24th, 1923 

In consequence the delegates hereafter mentioned mat 

at Lausanne: 

F·or the British Empire: Etc. 

For France: Eta. 

Etc. Etc. 
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Appendix III .. to sh ow the d esi gnt;t t i on 0 f plan i pot ent i ari ea 

Convention, Protocol end Agreement between Canada and 

the United Sta~es of America to regulate the Level of the 

La.ke of the Woods .... Signed at Washingtan, February 24th,1925 

His Ma;esty the King of the United Kingdom of Grea.t Britain 

and Ireland and of the British Domini'Jns beyond the Seas, 

Emperor of India, in respect of the Dominion of Canada, and 

the United States of America, etc., etc. 

Plenipotentiaries:-

His Britannic IJa.iest:r , in respect of the Dominion of Cs.nada: 

The HonourB.ble Ernest Lp-pointe, K.C. ,a member of His 1~1ajesty's 

Privy Council for Canada pnd Minister of Justice in the 

Government of that Dominion. etc., etc. 
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Appendix IV. - to sho\v the desifn~tion of p~eni"potentiLries 

The L:ellogg Paot for the Renunciation of Vlar. 

Plenipotentiaries:-

The President of the united States of America, A.B. 

The President of the French Republic, C.D. 

Etc. 

His }.mt~et-:~-- the Klng{full title):-

For Gre~t Britain end Northern lrelalld arld e-ll parts of 

the Britisn EI~r~1re which Bra not salE-rate members of the 

League of IJe.ti orus---------------- .. ~-------------E.F. 
For the Dominion of Canad.8, 

For the Commonwealth of Australia, I.J. 

For the DominiJn o~ IJew Zea,land K.L. 

For the Union of South Africa 11.N. 

For t he Iri sh Free stet e o.p. 

For India Q.~. 

The President of the German Reich S.T. 

Etc. 
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