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CHAPTER I
HOW THE CONFEREFCE CAME 10 MEET.
REVIEW OF PREVIOUS CONFERENCES.

The Imperisl Conference of 1926 was one of the
outstanding events in world polities since the wer., It
might equally well be said thet it was one of the most

misunderstood. Many cleimed thet {t destroyed the British

Empire snd established & new status for Great Britain

and the Dominions « a status of full internmationel indep-
endence, in which the only unity wes the crown. This
alleged result was slarming to 8ll who believed in the
empire, and a source of pride to 8l1ll1 who harbored desires
for its destruvection. Yet today, save in South Africa,

it is doubtful whether any responsible statesmen in the
empire believes thet the Conference accomplished quite
ell that, A sober second thought has taken possession,
eand we see that the Dominions enjoy few if any liberties

wh ich




which they did not possess in full measure on the dey wten
the Conference first met. KNevertheless, the gathering
was one of grest significence, in thet it was the first

one of its kind even to sttempt & complete survey of the

constitutional relationships between the self-governing
parts of the empire.

The object of this study is twofold - to discover
what the Conference reslly did, end to find, through the
debs tes in the Cansdian Houses of Parliesment, how far
public opinion grasps the significance thereof. It has
been truly said trhat Canadisn statesmen are not well-versed
in internstionel effeirs. Politiocs, in Cansds, have
invariably been local in interest and scope. This position
has been inevitable due to our place in the British Empire.
The conduct of foreign policy has so far been exclusively
in the hands of the British government, which glone has
the power to declesre war and mske pesce. Canada could,
in fact, have no foreign policy seperate from that of the
Empire es 2 whole. She might conclude trede agreements,
bit not trecties of political e#llience. This whole

situvation.




situvstion was pert and percel of her membership in the
BEmpire, end could be changed in only two ways, seces-
sion or 2 right to & voice in formulating foreign

policy. Phe first wes not desired, end the latter Cansada
repeatedly refused to consider. Hence the inevitability
that Canadals politicel affairs shouléd be glmost
exclusively national in scopse.

The war to a lerge extent changed this. It
saw the Canadien Prime Minister, g2long with those of
the other Dominions, holding conclave in the British
Cebinet and the British War Cabinet, which latter body
had control of the most vitel issues of the war. It
wes in the full hest of the enthusiasm engendered by
this unity thet the Imperial Wer Conference pessed the
resolution celling for & constitutionsl conference sfter
the wer to readjust the relations of the parts of the
Bmpire in such & wey as to ensure "the right of the
Dominions and Indie to an sdequate voice in foreign
policy and in foreign relstions.”

This enthusiasm
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This enthusiasm, however, failed to survive
the meking of peasce. The first Conference to meet
after the war, that of 1921, decided thet no advantage
was t0 be gained in holding & constitutional conference.
Lloyd George, in the House of Commons, gave as the
reeson that "the ceneral feeling was that it would
be & mistake to lay down &ny rules, or to embark upon
definitions sas to what the British Empire meant. To
do so would be to limit its utility. To do so, I
think, would be to wesken its unity."(l) But the 1917
resolution did not intend thet the conference would
merely lay down rules or embark upon definitions. Lloyd-
George's words, therefore, do not explain all.

The real resson was twofold. PFirst, it was
very difficult to define the political relations of
the parts of the empire in & way to give satisfaction
to ell. General Smuts of South Africa had promulgeted
a theory in which there lurked mech danger. The fsct
that the Dominions had been separately represented at
the Peace Conference and in signing the Peace ‘treaty
showed, according to him, "that in foreign relstions

they were




they were to take & rert end speak for themselves, and
that they would no longer be bound by the voice end
signature of the Britisk Government. He looked to the
Confersnce of next year to give some expression to the
new position."(2) Briefly put, the idea of Smuts was
that the Dominions emerged from the war independent
nations, joined only by the personal} union of the crown.
He illustrated@ his view very ostentestiously by protesting
when the Americen invitstion to the Dissrmament Con-
ference in 1921 wes sent to Greet Britein glone instesad
of to each Dominion direct.(3) There wes & natursl
reluctance on the part of Greet Britain to cell a con-
stitutionsl conference which might have to meke & com-
promise with the ideas of Genersl Smuts.

Secondly, the Dominions &t the time were far
more interested in home than in foreign affairs. The
question of co-operation was inevitable in war, but
there was not felt the same need for it in pesce. A
conference, if called, could hardly confer on the Dom-
inions any more control of their internsl affairs than
they already possessed; while in external affsirs, there

was a




wes & growing disposition, a resetion to the war, to
withdrew end leave menagement to Grest Britain, where
by tradition and geography it belonged.

The constitutional conferenge did, however, come,
a2l though not under that name, in 1926. The ressons which
brought it sbout in that year we shall see later. Before
doing so, we shall review briefly the previous Conferences,
placing our emphasis on their development from & con-
stitutionel standpoint.

The first Colonial Conference met in 1887. For
our purposes, the main +thing to note is that the des-
patech of the Coloniel Secrstery which summoned it mede
it cleer that it was to be purely consultative, and that
there was to be no discussion o0f any scheme to join the
Empire by means of politicel federstion.

The second Conferance met at Ottawa in 1894,

Its chief interest to us is that it brought forth the
despateches of Lord Ripon, Colonial Secretsry, on June
28th, 1895, which denied to the colonies that freedom
in negotiating commercial tresties which they were later
to obtain,

At the Conference of 1897, Chamberlain, the

Colonial




Colonisl Secretary, brought forward the question of
Empire federation. He merely offeied, but d4id not press,
the idea of 2 "Council of Bmpire which might slowly grow
to thaet Federal Council to which we must glways look
forward es our ultimmte ideal.”™ The Conference, how-
ever, expressed sctisfaction with the existing political
relations of the Empire.

At the Conference of 1902, Ghemberlain again
attacked the problem of federation. The aim, he said,
wes & Council of Empire, at first sadvisory, later lege
islative. Quoting a remark of Leaurier, "If you went
our a id call us to your Councils,™ he said, "Gentlemen,
we do want your 2idses..If you are prepared et any time
to take any share, eny proportionate shere, in the
burdens of the Empire, we are prepared to meet you with
any proposal for giving to you & corresponding voice in
the policy of the Empire."(4)

This Conference resolved "that so far s may
be consistent with the confidential negotiation of
treaties with Poreign Powers, the views of the Colonies
affected should be obtesined in order thet they mey be
in 2 better position to give adhesion to such treaties."

Before the ne=m=t




Befare the next Conference met, the Colonisl
Secretary sent & despatch to the various self-governing
colonies proposing to change the form of the Colonial
Conferences into 2 body to be called the "Imperial Council,"”
with &8 permanent commission to carry on its work between
meetings. (5) As usual, Leurier was firm in dissenting
from 2 scheme which suggested Empire governmment, and the
matter was dropped.

The next Confersnce took place in 1907. The
Imperial Council {idea wes brought up, but made little
headway, and instead the gathering drew up & much more
hermless constitution for future Imperial Conferences.

(6) It was resolved "that it will be to the advantage

of the Emnire if & Conference, to be called the Imperieal
Conference, is held every four yecrs,” to discuss questions
of common interest. ™Phe Prime Minister of the United
Kingdom will be 'ex officio' Presiient and the Prime
Ministers o0f the self-governing Dominions 'ex officio?
members, of the Conference."” The arrangements for hold-
ing such conferences were pleced in the control of the
Secretary of State for the Colonies." Such other Ministers

as the
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8s the respective governments may eppoint will also be
members of the Conference - it being understood that,
except by special permission of the Conference, each
discussion will be conducted by not more than two rep-
resen‘-atives from esch Government, and that each Govern-
ment will have only one vote." There was to be a permenent
secretarial staff for routine matters, under the direction
of the Colonial Secretary.

The Conference of 1911 (for the first time
"Imperisl”™ in name) is noteworthy as producing the first
really carefully eleborated scheme for & cloaser union
0of the empire. It was proposed by Sir Joseph Ward of
New Zealand and may be thus summerized: There wes t0o be
an Imneriel Parlisment of Defence for the Empire, to heve
control of matters of foreign policy, including pesce &nd
war. The Dominions and the Mother Country were to be
represented in proportion to populstion. There should
glso be an Imperial Council of Defence, of a consultative
end revisory nature, on which Great Britein and each
Dominion would be represented by two members. The Par-
liament would elect an Executive Council of fifteen, to

correspond
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correspond to the cabinet, with executive responsibility
with regerd to peace 2nd war. After ten years, the

Parl isment would have the power of raising taxes. The
scheme, in short, aimed to impose practically & federsal
system of government upon the Empire.

In the round of opposition which greeted this
proposal, we need note only the dictum of the British
Prime Minister, Mr. Asquith, that the control of the
Imperial government over foreign affairs can not be
shared.

At this Conference there was also discussed,
in connection with the Decleration of London, the quest-
fon 0f consultation of the Dominions before the negoti-
ation of tresties. Lesurier pointed out that the sphere
of diplomacy is préadminently one for the Imperisl govern-
ment alone. "In my humble judgment ,"™ he ssid, "if you
undertake to be consulted and to ley down & wish that
your sdvice should be pursuéd es to the manner in which
the war is to be carried on, it implies, of necessity,
that you should take pert in that war. How are you to

give advice
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give advice and insist upon the menner in which war is
to be carried on, unless you are prepared to take the
responsibility of going into the war®"(7)

This profound remark of Laurier is the keynote
of why the Imperiel Confersnces have not developed beyond
the merely consultative stage, and why there is no
enthusiasm for an Imperial Parliament in which the Dome
inions wouvuld be completely outvoted by the Mother Land.

The next Conference was im 1917, and was called
the Imperisl War Conference. Its meetings were com-
plementary to those 9f the Imperial War Cabinet, con-
sisting of the British War Cabinet and the Prime Ministers
of the Dominions, en institution which it was thought
at the time would become permsnent. (8) The most
important resolution of this Conference relates to con-
stitutionsl affairs;

"Phe Imperial War Conference are of opinion that
the read justment of the consti tutional relations of the
component parts of the empire is too important and
intricate & subject to be dealt with during the War, and

that 1t should form the subject of a special Imperial

Gonference
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Conference to be summoned &s soon as possible after the
cessation of hostilities.

"They deem it their duty, however, to place on
record their view that any such readjustment, while
thoroughly preserving 2ll existing powers of self-
government and complete control of domest ic effairs,
should be based upon & full recognition of the Dominions
as gutonomous nations of en Imperiel Commonwealth, &nd
of India as gn~important portion of the same, should
recognise the right of the Dominions end Indie to &n
adequate voice in foreign policy and in foreign relations,
and should provide effective arrangements for cont inuous
consultation in all important matters of ¢ ommon Imperiel
concern, snd for such necessary concerted action, founded
on consultation,as the several Governments may determine."(9)

Sir Robert Borden said thet he hoped at the said
Conference the Canesdian representetion would include all
political parties, and he hoped the Conference would
"approach its deliberations end frame its coneclusions
on the lessons of the past, so that the future structure

of the Empire may be erected on the sure gsnd firm foundations

of freedom




13.

of freedom snd co-operstion, sutonomy, end unity."

The British Prime Minister was not present
during the discussion, and the Colonial Secretary was
very cautious in his approvel of the resolution, declaring
that any snggestion for closer federation would have to
come from the Dominions, mot Great Britain, and that it
waes & very dangerous thing to sttempt to impose enything
like & rigid constitution on a system s0 heterogenéous =s
the British Empire.

The 1918 Conference like its predecessor, weas
called an Imperial War Conference. (10) Mr. Hughes, of
Austrelia, ettacked the method of communication between
Great Britein and the Dominions through the Colonial
Office, declaring it was &n anachronism, end an outgrowth
of the time when the Dominions were mere colonies. The
question was referred to the Imperisl Wer Cebinet, which
passed & resolution grenting direct communicetion, in
cases of cabinet importance, between the Prime Ministers
of the Dominions end the Prime Minister of the United
Kingdom,

The 1921 Conference (which, like its two

predecessors,
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predecessors, was not technically an Imperial Conference(1l))
di scussed the question of the proposed conctitutionsl
conference of 1917, snd reached the following conelusions:
(a) "Continuous consultation, to which the Prime Ministers
attech no less importence than the Imperisl War Con-
ference of 1917, can only be secured by & substantiel
imorovement in the communications between the component
parts of the Emvirees Having regard to the constitutional
developme nts since 1917, no sdventage is to be gained by
holding a Constitutionel Conference.” (b) The Prime
Ministers should meet 2amuslly, " or 2t such longer
intervals &s may prove feasible.™ "(c) The existing
practice of direct communication between the Prime
Ministers of the United Xingdom and t-e Dominions, es
well as the right of the latter to nominste Cgbinet
Ministers to reprezent them in econsultation with the
Prire Minister of the United Kingdom, sre meintained."(12)
The 192% Conference (13) is chiefly noted for
its resolution regarding the negotistion, signature and
ret ification of tresties, which will be discussed in the

chapter
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chepter desling with the subject,

Let us now turn to the circumstences surrounding
the summoning of the Conference of 1926. On June 2%rd.,
1924, the Colonial Secretaery trensmitted to the Dominions
e note, (14) asking for their advice on the guestion of
improving the means of communication between Great Britein
and the Dominions. The method of consultation at presend
in effect hes, said the note, two main defects: first,
it renders imme’icte gction extremely difficult, more
especielly between Conferencecs, on occasions when such
goetion is imperetively needed, psrticulerly in the
sphere of foreign policy; second, when matters under
discussion are subjects of political controversy,
economic or otherwise, conclusions reached gt and
between Imperiel Conferences are lieble to be reversed
through changes of government. It then went on to
suggest possible remedies: first, the 1923 resolution
on tresties mey need to be amended and also used as to

ot-er matters of foreign policy; second, "crestion of

some sort of workable mechinery so that the public

&Binion
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opinion of thke whole of our Commonwealth of States
should influvence the policy for which the Commonwealth
must be responsible;"” third, Imperiel Conferences might

incluv@e representatives of oppositions a&as well e&s

governments; fourth, esch government might obtain the
approval of its parlisment beforehand &s to its ettitude
on questions coming before the Imperial Conference. The
note elso suggested a preliminary meeting to prepers
e report as & basis for furtkher discussion.

On August 7th, the Cansdian government sent
an snswer, o0f which perhavns the following is the most
significant part: "Proposal to heve ell perties repres-
ented in the Imperial Conferences with a view to pree-
venting policy agreed upon therest being rejected by
existing or future Parliesments would seem to imply
setting up 2 new body supreme over the several Perlisrmentse
We regard the Imperisl Conference &8s Conference of Govern-
ments of whick each is responsible to its own Perliesment
and ultime tely to its own electorate 2nd in no sense
as Imperiel Council determining the policy of the
Empire 28 & wktole. We would deanr 1t most inadvisable

to depart in
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to depart in any perticular from this ccnception which
is besed on well esteblished principles o0f Ministeriel
responsibility end the supremecy of Parlisment. We
consider that with respect to 211 Imperisl Conference
resolutions or proposals esch Government must sccept
responsibiiity for its ettitude and the Opposition or
Oppos itions be free to criticise; with Parliements and
if occesion arises peoples decid ing the issuves.” Nevere
theless, Canz=de would be willing to take part in the
suggested preliminary meeting.

Largely owing to & change of government in
Greet Britein, however, nothing further came of the metter.

In 1925, the Treety of Locarno brought to the
mind of the British Government agein the whole guestion
of the relationship between the different perts of the
Empire in foreign effairs. The known opposition in some
of tke Dominions to military @lliesnces forced the

Government to expressly exempt the Dominions from the

terms of the treaty. This seemed to some to desl &

distinet blow to the solidarity of the Empire.
Since 1922,
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Since 1922, moveover, there had been & certein
amount of friction between the Cancdien and British
governments in reletion to foreign affeirs. The Chansk
incident; the insistence of Cancda on signing the
Halibut Mresty of 1923 without even the formel co-operstion
of the British Ambassador &t Washington; her refusel to
raetify the Lausanne Treaty because she had had no part
in negotiating it; her demand for sepasrate representation
8t the Inter-Allied Conference of 1924; 11 disclosed
8 self-assertiveness on the part of the Canadian Governe
ment which, at least, had not mede for hermony end good
understanding. The Lord Byng episode served to add
furtrer fuel to the flemes.

In South Africa there was & strong party which
openly favored secession. The netional flag controversy,
and the statement of Pramier Hertzog that the Dominions
hed sttained internationel independence (15) showed
how powerful the claims of the Dutch element had become.

We thus see why it was that when the Imperial
Conference met in 1926, politicel and constitutional
reletions plsyed so important ¢ part. The task of the

Gonference,
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CGonference, in brief, was to discover a formula which,
while preserving the full local sutonomy of each Dominion,
shounld create "some sort of workable mechinery so thet

the publicoopinion of the whole of our Commonwealth of
States should influence the policy for which the Com-

monwealth must be responsible.”

The Conference assembled in London on October
19th, end continued until November 22rd. It held sixteen
pPlenary sessions. Great Britain hed normally five
representaetives; Australia, Indiag and the Irish Free State
three each; and Ceanada, New Zeeland, South Africa end
Newfoundland two each, glthough &t psrticular meetings
these numbers were increased. After the formal open-
ing eddresses, the various subjiects of discussion,
empire trade, colonies, defence, foreign reletinns,
air communicetions, and verious economic questions
were taken up in turn. In eddition to the general review
which took place in full conference, there were more

technical discussionscgat the Admiralty, the War Office,

end the Air Ministry, the proceedings of which were

not published. Meny questions
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Many quest ions besides were referred to committees and
sub-committees; in particular, the inter-imperiel
relations committee of prime ministers and heads of
delegations, of which Lord Balfour was cheaiman. The
Report of this body constitutes the most important work
done by the Conference gnd it will be with it that the
following study will deal.

There is one most important fact to notice
about this Report - it has no force ss & legislative
enactment. In this respect it is in precisely the
same position as the work of &1l preceding Conferences.
Whether in future it can be sappesled to &s pert of that
lerger British Constitution which lies outside the
range of strict l=w but is nevertheless made enforce-
able by custom, is another matter. Only confusion will
come, however, by regerding it es other than a series

of advisory resolutions.
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CHAPTER 1I
Whet Hsppened in Perliament.

There were three debates in our parliament
definitely devoted to the Imperisl Conference - in the House
one on the statement of Mr. King, on March 29th, 1927, and
another on the motion of Mr. Bourasss on May 28th, 1928; in
the Senate, one on the inguiry 07 Seusator Griesbach on April
6th, 1927. In this resvect the course gdopted was in strik-
ing contrast to that of the Imperiel Parlisment. No formsl
debate was held on the subiect in the British Commonsé(See
footnote,)while in the Lords ttere was only & short(although
within its limits, illuminating) discussion between Lords Pesr-
moor and Balfour.(l).It is, trerefore, much more possible in the
case of Canasde t0 obtain the sense of Parlisment as & whole
on the subject. Our task in this chapter is to show the form
which the discussions took, leaving to the final chapter &
more complete criticism of their merits.

Besides the three dehbetes mentioned, there were
many references, either to the Conference or to Cansda's

foreign reletions as & whole throughout the two sessions.

X But it was referred to - See Commons,1927,V0l.208,p.497.



Some of these occurred in the @debates on the Address; otherg
during the discussion on particular measures, such as the
Cust oms Act Amendmemt, the Budget, the bill to amend the
Supreme CGourt Act, various tresties and conventions, and the
estimates of the Pepartment of External Affairsy There were,
to00, several motions by private members, such as HMr. Care
michael's re Pissolution of Parliament, the British North
Americs Act Amendment of Mr. Woodsworth, and Miss Macphaill's
for a department of peace. In 2ll we have & fairly complete
expression of view from that part of parliament which can

be called in any semse internationallye-minded.

We shall now deal in outline with the debates of
the House of Commons and Senate in turn. 1In the House, the
first reference to the CGonference was in the Speech from the
Phrone of December 10th, 1926, which gave a very formal

8tatement of its results as conceived by the government.

On the same day, the Summary of Proceedings was tabled by
the Premier. This summery is the principal document of the
@onference, and contains the report of the committee of
inter-imperial reletions.

In the
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In the debate on the address, which took prlace

on December 12th snd 1l4th, references were made to the Con-
ference by seven members, including the leaders of the two
malor parties,

On FPebruary 10th, 1927, there was tahled the Ap-
pendices to the Summary of Proceedings, & document sup-
plementary to the Summery mentioned sbove.

On Februvery 16th, Mr. Churcr moved for a return of
all correspondence end other officiel documents relating
to the Conference, which motion wes agreed to.

There were also & few brief references in the debate
on the smendment of the Rritish North Americe Act, on March
9th.

On March 24th, in response to a question by Mr.
Cahan, the government ennounced the time and method of desl~
ing with the work of the Conference. It was pointed out thet
it was not necessary, (nor wes it thought so at Westminster)
to formelly ratify the Revort; that a statement on the Con-
ference by the government would be mede on & motion to go
into committee of supply, end thet members could speek there~
to before the Spezker left the chair. This procedure gave

rise
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rise to considerable criticism from the opposition. It

was felt thet parliament should have an ovrportunity to
accept or reject the Report, in order thet the country and
Great Britain might know wrest Cencde's official attitude
was. Mr. King, on April 5th, made = lengthy enswer to

this compleint, msinly on these grounds: If & division
were held on this subject, it would tend to suggest to the
Empire thst Cenade waes not united, which would be an undesir-
e&ble impression to create; glso, as the Report cennot heve
the force of lew, there is no need to formally vote ap~
proval of it. It is but fair to add thet the Opposition
suggested thet the government's resl reason was political--
a fear that Quebec might be alesrmed by certain sections

of the Report.

On March 25th, in the Supreme Court Act Amendment
debate, Mr. Cahean mentioned briefly the question of appeals
to the Privy Council in the light of the work of the Con-
ference.

Much the most important dehate, howesver, took plsce
in eccordance with the procedure mentioned sbove, when,
on March 29th, Mr. Mackenzie King made a full report ,

from the government's point of view, of the proceedings

and
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and conclusions of the Conference. This debste lasted
unt il April 5th, and was perticipated in by fourteen
speckerse. Possibly the weightiest addresses, on the
Goverrment side, were those of Mr. King snd Mr. Lapointe,
and on the Opposition side, those of Mr. Cahan and Mr.
Guthrie. The Opposition moved an amendment &long the
following lines:(2)
l. Thet it is not desiratle that this House should be
deemed to have tacitl escquiesced in the Report.
2. Thet the Report should not be binding on the Parliement
of Canade until snproved by & formal resolution of this
House; that until such epprovel be given the government
shall not be deemed sauthorized to teke any steps to cerry
into effect the recommerdati ons of the Report.
3« Thet no chenges be mede in the Britiskh North Americe
BAct to affect the rights of the provinces wi thout the
consent of the various provinciel legzicslatures.

Thim amendment wes defested by 122 to 78.

There were c£lso several references to the ambes-
gsadorship 2t Washington during this session, including

Mr. King's
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Mr. King'!s remerks on the Address, questions by Mr. Cshen
on March 20th, end & debate in committee of supply on
April 13th.
The 1928 Speech from the Throne declared that
"as contemplated by the conclusion of the Imperiel Con-
ference of 1926, provision was mede on July 1lst for direct
communication between His Me esty's government in Canede
and His Ma’esty's other governments of the Britisk Empire.”
Furthermore, plans are being made to have & representative
of the British government in Cenadr, while Ministers
rlenipotentiary to France and Jepan will be appointed.
These end other me tters growing out of the Con-

ferenze were further referred to in the debete on the

Address, from Janvery 27th to Februsry 9th, by twenty-
three speskers, of whom some four or five made quite
significant contributions to the debate,

There were 21so severel references during the
debate on the budget. We may note particulsrly Mr. la-
pointe's hint (Z?) that Imperisl laws on merchant marine
matters will be replaced by Canadien lews, end the answer

thereto.
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thereto of Mr. Bennett(4).

On March 20th, Mr. King made & statement in which
he took excertion to remerks of Lord Salisbury in the
House of Lords on the Anglo-Egyptien Troecty. %This State-
ment brought forth further discussion in the Lords on
April 26th.

There were 2lso debetes in the House in connection
with particular tresties and conventions - The Genevsa
Slevery Convention, the Geneva Opium Convention, the
Internati onel Sanitary Convention, The Treaty with Spain,
the Tresty with Czechoslovakies and the Internstioneol
Copyright Convention~~mainly in accordance with the
practice (which has no legal sanction) that importsnt
treaties ere submitted to parliament before ratification.
The debates sn the Internationel Sanitary Convention
and the Treaty with Spain were the most important of
these.

In the debate on amendment of the Customs Act on
April 12th and 12th, the question arose of the right of
Caneds to exercise extra~territorisl power - 2 question

intimately
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intimately bound up with her political and constitutional
status.

On Msy 28th, Mr. Bovrasss moved sen amendment of
want of confidence (subseaquently withdrawn) on the motion
to go into committee of svpply, for the express purpose of
giving the House an opportunity to discuss the imperial
and foreign relations of Cancde. He s2id thet the House
"should have a statement from the governmment with regard
to our foreign relations and elso an explanation of what
has been done since the last Imverial Conference to
implement its decisions;" and moved that "This house
regrets thet prorser steps heve not yet been taken to give
full effect, both in domestic and externsl affairs, to the
eyuality of status" acknowledged by the Imperial Conference,
1926, to be the "root-principle™ of the relationship
between the self-governing Britannic communities.”(5).

Seven members took part in this debate, most of
them leeders in the expression of their perticular view-
points.

There was &81ls0 considerable discussion on June 11th

on the



on the question of diplomatic representation =t Tokyo,
the Opposition putting forth that criticism of the whole
princirle which they had merely hinted &t in the previous
session.

These, together with & few questions and enswers
concerning the Kellogg peace pact on May 3rd, May 18th,
May 22nd end June 6th, constituted the principal Houvse of
Commons discussions besr ing on our subjiect in the session
of 1928.

Turning now to the Sencte, we find, ss might be
expected, that the debates were less compretensive then
in the House. The speeches were shorter and covered fewer
aspects of the subjects involved. There was, perhaps,
less said of & trivial or a self-contradictory nsture thsan
in the Commons, but on *re other hand, there was no more
of closely-reasoned argument or keenness of analysis.

The first reference to the Conference in the Semte
(next to the Speech from the Throne, which is, of course,
identical with that of the Commons) occurred in the debste

on the Address, when four senators briefly déiscussed the

sub ject.

On April 6th.




21.

On April 6th, 1927, Senctor Griesbach rose in
egccorfance with the following notice: "That he will call
the attention of the Senate to the Rerort of the Impericzl
Conference, 1986, and will enquire of the Government
in what directions and to what extent it pronmoses to act
upon the same.” In tre deb=te which followed, the Con-
ference was discrssed by six senators. This debate cor-
responded with tket in the Commons in the same session,
al though the procedur= was different, the Sanate discussion
being initicsted by a private member.

Again, on April 12th, Senator Dandurand mede an
illumunating statement on the inquiry of S ir Gecrge
Foster, tte question being that of adhesion to section
36 of the Protocol of signature of the Permanant Court of
International Justice - especislly the reletions between
the verts of the Empire on the question.

In the 1928 Session, referen-:es to the Conference
were confined to the Speech from the Throne and three
speeches in the dehate on the -Address.,

It would, of course, have been superficial to

confine




confine our study merely to whet wes said in perliement.
Pfhere, much was omitted without whict & real understanding
would be impossible, just es much was seaid wh ch was not
germane to the discussion. For exemple, in the chapter
entitled "PThe Governor-General™ there are meny historicel
references which were mentioned by no spesker =t 211, yet
which were needed to illustrate end amplify the parliam-
entary ergument. Sessionel pspers end other officicl doc=—
uments ere 21s0 referred to. Our aim has never been to
quote 211 the speckers on & subject, but only those members
whose ideas coitribute to the fullest understanding of.it.

At the same time, since our ctudy is concerned with parli-

amentary opinion, we heve not gone beyond the dehates
except to ettain this end.

It must be noted, too, in the following chapters,
that we have dealt with the problems involved in &n es-
sentislly different way from trat asadopted in perlisment.
We zre not concemed in a constitutional study primarily

with the merits of ques*tions "per se." For example, the

speeches 0f Mr. Churst and Sensetor Griesbach are %o a

1ar§§ extent




large extent a ples for Imperialism, just as those of Ilr.

Bourassaere a denuncistion of it. And indeed 8ll the
speakers heve, either gonsciously or not, a perticular
politicel viewpoint t9 express, which wviewpoint colors
their discussion of the legal and constituticnal issues
involved. In our study, on the other hand, the emphasis
will lie in the opposite direction. We are not concerned,
for exemple, with the question whether closer Imperieal
ties are good for Cenada, but only whetrer the Conference
did, &s & matter of fact, promote such ties or not. It
is gquite possibley, -~ indeed, it hevppened in pasrlisment -
th=t two men believing in full notional auvtonomy might
yet differ meterielly s to whether the Conference

marked an advarce or not in this direction. The two

questions ere in reality quite different, end it will be

our task not to let thtem baccme confused, es they often
were in the perliementary debastes.

References in Chapter 2.
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(2) House of Commons debates, Session 1926-7, page 1671
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Che pter III

The Governor-Genersl.,



CHAPTER III

The Governor-General.

Section Iv(b) of the Repor* declares that the
Governor-General "is the representative of the Crown,
holding in all essential respects the same position in
relation to the administration of public affairs in the
Dominion a8 1is held by His Majesty the King in Grest

Britain, end that he is not the representat ive or agent

of His Majesty's Governmment in Greet Britain or of any
Depsrtment of thet Government:" amd thet in sccordance
with this statement, the practice whereby 21l despatches
bet ween the British Governmment and the government of a
Pominion ere ssnt through the mediuvm of the Governor-
Ganeral should be replasced by direct communication between
the governments themselves, In the case of any Dominion
desiring the changs.

The debates did not contain eny very close

analxsis
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enalysis of the meaning of this sesction. Mr. King said,
(1) "The important point of that peragraph, the significant
feature of it, is that which makes perfectly clear that
the Governor~General in Canade is the personal representate
ive of His Majesty; that he is in the truest sense of the
word, a viceroy; that he is not the representative of the
govermment or of any depesrtment of the government of
Great Britain.” And again, (2) "Notwithstanding the ac-
cepted constitutional position, governors genersl of
Carnda up until very recent times have, I think, felt
themselves in many particulers largely the sgents of the
British government,”" whereas efter this "it will be per-
fectly apperent that it is a wholly unconstitutional
position."” However, Mr. King admits { 3) that as far
as the appointment of the governor is concerned, the
government of Cgnada has merely & consultative voice,
and =~1so "that there is & specicl relationship between
the government of Grest Britain and & govermor~-general
who is sent out from England."(4).

Mr. Lepointe made the same argument, except that

he was
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he was emphatic thet the Report marks a constitutional
chenge in this matter. (5)
Mr. Cahan, however, denied that the Governor-General

has ever, st least since Edward Biake's time, been other
than the representative of the king alone. His position

is clearly set out in the British North America Act, end

in his commission and instructions, end unless these are

to be changed, the office will remain exactly &s it was.(6)
None of the speskers, however, differentiate

betweaen the funetions of the governor as head of the

Canadian government and es egn Imperial officer. Their

remerks are confined to such general statements as the

egbove. It will, therefore, be necessary to investigate

the actual situation s it existed in Csanada before the

Conference met. We shall desl in turn with the Governor's

vros ition in domestic and in Imperisl ma tters.

As far es purely domestic affairs are concermed,
it had, indeed, become fairly well established that the
Governor-General occupied the same position in Cgnsda as
the King does in Hngland. L& us briefly review the cases

since
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since @Gonfederation which throw a light on this
proposition.

In 1873, much pressure was put on Lord Dufferin

to refuse the sdvies of his ministry for a prorogation of
Perlisment. Charges of corruption agsinst the Macdonald
govermment had been made, end the ministry, rether than
face 8 vote of censure in the House, advised the Governor-
General to prorogue marliament. A refusel of this advice
would have been equivalent to di smissal of his ministers.
Lord Pufferin, although he did not forego his right to do
so, declined to intervene.

In 1896, however, & more difficult case srose. Sir
dharles Tupper's government wes defeated in the elections
of thet ye=r, end before resigning, he requested the
consent of the crown to various official appointments,
including sen&sorships. Lord Aberdeen, the Governor-General,

refused the request, on the ground that Tupper's government

no longer had the confidence of the Canadian peovle. Ror

this
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this, he became the centre of & virulent rertisan attack.
It is clezr that his sction was not in the strictest sense
that of & constitutionel monarch, relying solely on the
advice of his ministey. Sir Wilfrid L aurier recognized
the only possible defence of his course, when he said:
"Phe Governor-General has committed no wrong agsinst the
veople of Canadsa....he has made himself the custodian and
the champion of the rights of the people of Cancda." (7).
It is interesting to note that leter, in response to =a
question, he said that the sction of the Governor-General
was brought to the attention of the Imperial authorities,
and the Colonial Office spproved of the principles on
which the Governor-B8eneral Acted.(8)

Agein, in 1904, much pressure was brought to bear
on the Governor=General to refuse the gdvice of his
ministry in connection with the dismissal of Lord Dun-
donald &s commander of the Militia for a speech in which
he attacked & member of the government. The question,

elthough essentielly ome of internal sdministration, was

complicated
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complicated by the fact that Lord Dundonsld was an
of ficer of the Imperial emy. However, Lord Minto finelly
decided not to interpose his esuthority. This incident

did much to clarify the nature 9f the Governor's positiom

in internal affairs.,
Indeed, 2t the Imperial War Conferance of 1918,

Sir Robert Borden said: "So far as the status of the
Governor~General is concerned, while he is an Imperial

officer, I venture the #ssertion that in Canada he regards
his relation to the Govermment of Can-da &s of precisely
the same character as the relation of the King to the
Government of the Uhited Kingdom. That hes been my
experience during the past seven years in which I have
held the office of Prime Minister in Canada."tg)

In 1926, however, an incident occurred which seemed
to cest doubt on the question. The King government,
returned in the elections of 1925 without a clear majority,
wes able to hold office only through support of the third
rerty. When, in June 1926, this support failed, Mr. King

advised
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advised the Governor-General to dissolve psrliament. Lord
Byng, however, celled upon Mr. Meighen, leader of the
largest group in the House, to form 2 govermment. (10)
For this action he was roundly criticized by the Liberals
and s stoutly defended by the Conservatives, both in

the House and in the country. Nothing could show better
than this the lack of a clear gresn of constitutional
procedure on the pert of the Canadian people.

Two principles emerge from these incidents: first,
the Governors in no case acted at the dictation of the
Home Government; second, eny uncertainty about the Gov-
ernor?'s position arose largely because Cansdian publiec
opinion was not unanimous, end indeed grouped itself in
each orisis eccording to party effilietion.

The Governor-Genersl, however, hes another funct-
ion besides head of the government. H e is an Imnerial
officer, and it has always been reccgnized &s his duty
to take into his special consideration matters which may
affect Imperisl interests. The words of the Report seem
to imply that this has been chenged. 4s Mr. Cahan suggests,

however,
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however, it is difficult to reconcile that with the
Governor's instructions. When Lord Dufferin used his
personal discretion in commuting the sentence of Lepine,
he scted under the Instructions of the time, which allowed
him t0 use his own judgment "whether the Members of Our
said Privy Council concur therein, or otherwise." (11)

But even efter Bleke's femous consultation with the Home
Government, the new Instructions of 1878 still allowed

a pversonel discretion in pardon in cases affecting Empire
interests or the interests of any country beyond Cenade
igen jurisdiction, emd the Instructions of 1905 which are
et present in effect, still grant the Governor-General
this right. (12) Nor is it anywhere suggested in the Report
that this be changed. Edward Bleske said thaet Empire
interests would be sefeguarded better by "proper consider-
ation for Imperisl interests on the mrt of Her lMaiesty's
Cansdian advisers™ than by any action of the Governor-
General. (1%) Yet he recognized the leotter a&s an

Imperiel officer. When Mr. King says, "It is now

perfectly
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perfectly cleaer thaet the Governor-Genersl is advised

by the ministry of the Dominion to which he comes, and
is no longer free to sccept advice from His Me jesty's
government or from any department of thet Government
with reference to the Dominion of which he is Governor-
General, "(14) he omits reference to whet is really the
obscure point in the new situation.

With refard to the change in the method of com-
municati on between governments, we have a éistinet
departure from present practice. The system whereby
correspondence between the British and Pominion Govern-
ments is transmitted through the Governor-General and
the Coloniel Office was criticized in the Conference
of 1918, (15) and led to the establishment of direct
communication between prime ministers in questions of
urgency. Otherwise, however, the 0léd procedure still
remained, end it suggested thet the Governor-Generasl was
the representative of the British government, end so

the 1926
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the 1926 Report recommended direct communication in
82ll ma tters between governments, the Governor to be
merely supplied with copies of documents of importance.
During the 1928 session, Mr. King mede an
important statement on the new procedure: "On the first
of July the communications between His M2 jesty's govern-
ment in €Canada and His Majesty's governmment in Great
Britain began to be exchanged direct, and have continued
from that moment to be so exchanged.....Many of the
communications which now for nearly & year have been
exchanged direct between the two governments are between
prime minister and prime minister; some of them are sent
direct to the Secretary of State for Foreign affasirs in
London; but for convenience sake, and glso for the sake
of record, all communications in the first instance come
to our govermment through the office of the Secretary of
State for Externsl Affairs and communicationsto the
British government go through the office of the Secrstary

of State for Dominion Affairs in London."(16)
Resides this
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Besides this, we should note two further recent
changes in the connection between the two governmments. On
June 1llth, 1925, there was ennounced in the British House
the esteblishment of a department of Dominion Affairs,
distinct from the Colonial Office. (17)

Secondly, the Report recognizes that there is need
in the Dominions for & representative of the British Govern-
ment, now that the Governor-General is no longer free to
assume that role. A High Commissioner has, indeed, been
appointed to Cansda. (18) It is possible that the office
mey become an importent step towards solving the problem
of consultation between Conferences.

Let us see if we can sum up the position of future
governors-genersl in the light of the Report. 1In doing
so, we shall leave out of consideretion the possibility
0f the Canadian government using the threat of secession
to influence the 2ctions of the Governor. Such a case
would be outside the renge of normal constitutional
working.

We now know two things sabout the Governor--

he is divorced
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he is divorced from eny connection witk the British
govemment, and he holds, in all essential respects, the
same position in relstion to the sdministretion of
public affairs in the Dominion ges is held by His Majesty
the King in Great Britein,.

With regard to the first point, all we need to
note is thet the divorce is complete. It refers to bhoth
Imperiel and domestic me tters, end in neither cen eny
future Governor, in the light of the Report, accept advice
from the British government &s to9 his ecourse of sction.

It can hardly be said that this will meke any praectical
difference in Cenade, for the British govermment has long
since ceased to use the Governor 2s its egent in this wey.

With regerd to the second point, there are grave
difficulties, which neither the Report nor the debates et-
temﬁ% to solve. For a little consideretion will show thet
the Governor cannot be exactly in the scme position es the
king. In the first nlace, he is bound by instruetions
which enjoin upon him the consideration of Empire interests

in cases of pardon or reprieve. More importent still,

he is empowered
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he is empowered by the British North America Act to veto
or reserve any bill for the crown's consent. Now, in the
case Of 211 legislation which is purely Canadian in its
implication, these powers ere, edmittedly, obsolete. It
is true, as the British Prime Minister states, (19) thet
the veto power has not been altered. This is legally
correct, but no Governor-Genersl would employ it to
negative purely Cancdien legisletion. The difficulty
arises where Imperiel interests are involved. Let us
assume sn extreme cese, in order to appretend the principle
the more clearly. Suppose & Canadien parliement passed
en Act which provided that in the event of war entered
into by the British Govermment, Cansde might remain
neutral. Grented that the Governor represents the king
alone, and can not accept advice from the British Govern-
ment, may He yet not take the metter into his own per-
sonal considerstion, to the extent of vetoing or reserving
the bill? The profound difference between him gnd the
king is this, that the king is advised by ministers

who are responsible
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who are responsible to & parrliement fully sovereign,
whereas he is gdvised by ministers the competency of
whose cdvice ¢2es not extend beyond matters concerning
the pesce, order end good government of Caneds. He
represents the crown; he is bound to msintain the
sovereignty of thet crown; cem he, then, ssnction measures
which 1limit or in any wey nullify thet sovereignty ¢

The conclusion we reach, therefore, is that
the only change effected by the Report is to sevaraste
the Governor-Generel from the British govermment. But
this of itself does not prevent & wide exercise of per-
songl discretion in Imperiel metters.

The fect that this srgument comprises factors
which are unlikely to arise does not sffect the con-
stitutional rosition. The potentiel power of the governor

might become ectual, s the Lord Byng evisode reveels.

References in Chapter III
(1) House of Commons Debates, Session 1926-7, pege 35
(2) Ibid, pzge 1650
(2) Ibid, page 36
(4) Ibid, page 15652
(5) Ibid, page 1707



49.

(6) Ibid, psges 48 and 1650

(7) Commons Debates, second Session, 1896,page 1662

(8) Ibid, Session 1898, page 7690
(9) Brit ish Sessionsl Papers, 1918, Cmd. 9177, p. 158

(10) Commons Debates, Session 1926, page 5224; Session
1926-7, pege 1651

(11) Sessionel Papers, 1867-8, No. 22

(12) corbett and Smith, Appendix III. (Ses Bibliography)
(12) Sessional Pepers, 1877, No. 13

(14) Commons Debates, Session 1926-7, pege 1650

(15) Brit ish Sessionel Papers, 1918, Cmd. 9177,p.156
(16) Commons Debates, Session 1928, page 3465

(17) British Commons Debstes, 1924-26",v01.184,p.22%29,
Vol. 187,p.65

(18) Ibid, Session 1928. Vo0l.217,p.1500
(19) See Chapter 4.
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CHAPTER 1IV.

Operation of Dominion Legisletion; Appeals.

Section IV of the Report says thet "existing
gdministretive, legislative, and Jjudicigl forms are ad-
mittedly not wholly in gccord with the position" of
equality of status.

In accordance with this statement, various facts
which suggest t-is coloniel subordination are dealt with -
the position of the governor-genersl, dissllowance, res-
revation, extra-territoriality, the Colonial Laws Validity
Act, Merchant Shipping, and judiciel appecls to the privy
council,

With regerd to some of these - dissllowe nce, res-
ervation, extre-territorislity, and the Colonial Leaws Val-
idity Act - the Report states that "the issues involved were
s0 complex that there would be greve denger in sttempting
any immediate pronouncement other than & stetement of
certain principles which, in our opinion, underlie.the

whole question
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whole question of the opreration of Dominion legisletion."
And while hinting that there should be eguality of nation-
hood in these matters, the Report says it was deemed &d~-
visable to submit them to 2 special committee to be set

up by the different governments. With respect t9o Merchant
Shipping, the position is much the same, &nd it is to be
submitted to 2 special Sub-Conference, to cmsider the
principles which should govern, having regard to the
change in constitutional status which has come gbout.

With regard to Judicial Appeals, nothing is doe, but

it is suggested that it is for each Dominion to decide
whether it desires such appeels to c¢ontinue.,

(2) Dissllowance.

One paragraph of the Report it is well to quote
here, &8 it probably includes dissllowance: "On this
point we propose thet it should be vlaced on record that,
apart from provisions embodied in constitutions or in
specific statutes expressly providing for reservetion, it
is recognised that it is the right of the Government of

each Dominion




each Dominion to 2dvise the Cromm in 8ll matters relating
to its own effairs. Consequently, it would not be in sac-

cordence with constitutional practice for asdvice to be

tendered to His Ms‘esty by His Majiesty's Government in
Greet Britain in any metter eppertaining to the affairs of
8 Dominion egeinst the views 0f the Government of that
Dominion."
By the British North Americs Act, Section 56,
it is provided that & copy of every Act of the Canedian
Parliement must be sent to one of Her Majiesty's Seunsil-
Drlncv%{jé%lgegrget?{ge Sozgftv% a;y}gérgn:(fir gmnt h étt f'ne 1J% 1%%%%3?3% .
This power, &s was well recognized in the debstes, is vract-
ically obsolete so fsr as its use is concerned. It heas
been used but once since Confedera*ion, namely, in the
case o0f the Oaths Act of 1873. (1) But the power unquest-
ionably remains, since it is part of the British North
America Act. The only point at issue is whether the
Report means thet el though legslly vaelid it is constit-
utionally dead. Sir Robert Borden is quoted &8 having

expressed this opinion




expressed this opinion even before the Conference. Mr.
Thorson, Liberal member for Winnipeg South Centre, sgrees
with this, (2) end decleres that this section, in common
with those dealing witk reservation and veto, should be

repealed. "If our legisletion is vltra vires, the courts
which &re constituted for that purpose will so find,"

he sgid.

(b) Reservation.

The prectice of reservation of bills has been
much more frequently used than disszllow=nces. By Section 55
of the British North America Act, whena bill which hes
passed the Senate and House is presented to the Governor-
General, three courses sare open to him; first, he mey
assent to it, in which case it becomes law, subject, how-
ever, to dissllowance as expla ined sbove; secondly, he may
veto it; thirdly, he mey reserve it for the considerstion
of the Crown. The sezond course has uever, sSince Con-
federation, been tgken, send so we are concerned only with
the third. If we examine the perliamentary Journals between

1867 and 1878




54 .

1867 and 1878, we will find meny cases of its application.
This was meinly due to the faet that the instruetions
of the Governor-General before 1878 authorized the reser-
vetion of eight clesses of bills. Blake, to whom the
revised instruvctions of thet yeer were due, contended that
no bills should be reserved, Imperiel interests being ssfe-
guarded by the power of disasllowsnce. (%) However, &
further case occurred in 1886; 2n &ct regarding fishing
by foreign vessels gave rise to internestionel complicastions,
end was reserveds (4)

There is 21s0o one formm of reservetion which
is not obsolete. Certain legisletion of the parliament of
Canads require8 a suspending clause declering that it will
not teke effect until svproved by His Majesty. Such Acts
are signed by the Governor-Generesl like eny other, but
the effect is the same &s in the case of reservation.
Under Sections 735 and 726 of the Imveriasl Merchart Ship-
ping Act, 1894, the Dominions must insert a suspending
clavse in any sct regarding the coesting trade and

rag}stered vessels.
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registered vessl&s. Similerly, by the Colonial Courts

of Admirslty Act, 1890, Dominion lews respecting admiralty
procedure require the previous sanction of the Admiralty,
or must have 8 suspending clause, or be reserved. In con-
nection with merchant shipping, an Act of 1é91 to provide
for the maerking of deck end loed lines, which conteined

g suspending clause, was not allowed to go into effect

by the British government.

There have 2lso been caeses where the British
government , weile not actually disellowing legisletion,
has used its influence to effect changes. In 1875, & bill
which would have prevented eppeals to the Privy Council
was gltered et the instence 0f Grest Britain. Similerly,
in 1869, the Imperisl government called =ttention to the
extraterritorial neture of part of en Act, and while not
disallowing it, intimated that it should be amended.(5)

The debates, in so fe#r &s they concerned res-
ervation and disellowance, showed, some difference of view.
Mr. Thorson @declared boldly for the abolition of these

powers, &8 no




powers, as no longer conforming to the dignity of e
Dominion, but Mr. King and Mr. Lepointe were much more
cautious. And here we see the influvence of politics on
the argument. Mr. King sterted by inferring that dis-
gllowance is no longer constitutional. (6) When
questioned more closely, however, he admitted that the
British North America Act has been in no way chenged, end
thet the words of the Report definitely exempt "provisions
embodied in constitutions or in specific statutes expres-
slgy providing for reservetion."”™ The change was 0b-
viously made by Mr. King in order to reasssure Quebec that
the powers of reservetion and dissllowesnce can still be
invoked to prevent legislstion prejudicial to her interests.
The trvth is that this pert of the Report is nothing but

8 palpable contradistion in terms.

Furttermore, to show how op€n the Report is to
diverse interpretations, both Mr. Bouresss end Mr. Cahan
quoted the following from the British House: (7)

Sir Clement Kinloch-Cooke asked the Prime Minister

wh etker, in view
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whether, in view of the Report, any change is contemplated
in the right of & Governor to veto or re=erve any
Dominion measure.
The Prime Minister: "™his aspect of the position
of the Governors-General wes not dealt with in the Report
of the Committee on Inter-Imperiel Relations, and I am
not aware thet sny change is contemplated.
"Sir C. Kinloch-Cooke: Is trere &ny change in
the right of veto %
"Phe Prime Minister: No change that I am aware of ."

(c) Extra=-Territorielity.

The Jjurisdiction of the Censdien perlisment extends
by Section 91 of the British North America Act to laws for
the peasce, order, end good government of Censda. The
faect thet it has no control over Cenadian Citizens sbrosd
or outside the three-mile limit on the seas springs from
the fact that Cansds is & dependency in internationsl law,.

A debete arose on April 12th, 1928, on the Dbill
to amend the Customs Act. This bill purported to give the

DPominion
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DPominion power to seize rum-lsden ships, if registered

in Canada, within twelve miles of the:.shore. Mr. Ernst
pointed out that this was uvltrs vires, and would be held

so in any court. Mr. lepointe freely edmitted the doubt,
but argued that it would be better to ensect it in &ny case,
and leave to the courts the question of legality.

Twice within recent years Perliasment has passed
resolutions looking to the smendment of the British North
America Act to give Canadas extre-territorisl power - in
1920 and 1924, but nothing has as yet been done. (8) The
question arose originally in connection with girecraft, and
the obvious limitations of the control thereof without
further authority.

There wes really little difference of view in
parliament = nor could there be in resson - ebout the fesct
of limitetion of Canada's extra-territoriel vowsrs. NoO
prominent member denied that at least there is some
legislative limitation in this regard. The case was
well expressed by Mr. Cahan (9), who said: "Phe Cansdien

Egrliament has
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® rliament has jurisdiction limited to its owmn territory,

and to0 & boundsary of three miles &t see along its coasts;

its Jjurisdiction does not extend bheyond that. This

rarl iament has no Jurisdiction over Canadian citizens

once they pass beyond the three-mile 1limit, or beyond

the boundar- line to the south."” #nd he gave as en example,
if 2 Cancdien citizen todsy commits & crime in Mexico

end returms to Canadz, he is not subjlect to our criminel
law. This is based on cleer pronouncements of the Privy
Council.

(d) British Laws Applying to Cansds.

The Report tekes note of the fact that there is
in existence British legislietion which binds the Dominions.
It mentions particularly the Colonial Laws Velidity Act
of 1865, and suggests thet the special committee examine
"the extent to which any provisions of that Act ought to
be repealed, amended, or modified in the light of the
existing relstions between the vcrious members of the
Bri tish Commonwesl th of Nations:.as described in this Report.”

The Coloniel Laws Vglidity Act, (Section.2)

declzres thet
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decleares that Many colonisl lew which is or shell be in
eny respect repugnant to the provisions of any Aot of
Parliament extending to the colony to which such lasw may
relate, or repugnant to eny order or regulstion made under
sauthor ity of such Act of Parliament, or having in the

colony the force and effect of such Act, shall be read
subject to such Act, order, or reguvlstion, and shall, to

the extent of such repugnency, but not otherwise, be end

remein absolutely void end inoperative.”

There was in the debates very little understending
0f the true neture of this law. Spesking of the Nadan
judgment of the Privy Council, Mr. Lapointe said, (10)

"T think that what must be done is to repezl the Colonisl
Laws Validity Act on which the judgment was bssed.”" The
view was indeed quite common thet if the Act were removed,

the Dominions would have greater freedom in the metter

of legislation. Mr. Cahan, however, clearly pointed aut

(11) thaet this is not so. Let us suppose the Bct were

repesled, and Canada passed legislation which conflicted

with thet of the
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with that of the Imperial Parlisment. If & lew case
erose &s & result, the courts would have to rule, based
on general principles, that the Imrneriel Act had precedence
over the Dominion Act. A41ll, therefore, that the Colonisl
Laws Validity Act does is to meke clear whet would be
merely implied without it. This, of course, is a technical
ergument, and is analogous to the statement that the
Imperial Parliament cen not limit its own powsers. And
it must not be held to meen thet no system could be devised
whereby the svthority of the Canadien parlisment ~oulad
be complete gand absovlute in its sphere.

The Imperisl laws wh ich gre still in force
in the Dominions are not & few, and they apply to many
ramificetions of civil and commerciel life. The genersl
principle has come to be, however, that such laws will be
vpassed only in consultetion with the Dominions, and whers
uniformity within the Empire or some internstiongl or

extra-territoriel question is involved. ind while they

imply = legal
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imply a legal subordinstion of the Dominions, beczause

the locsl acts depend for their velidity on prior Imperial
acts, there are few directions, save in the case of merchant
shipping, where the precticel control of the Dominions

is not complete.

(e) Amendment of the Constitution.

Considerable discussion took place on the right
of Canada to amend its constitution, which wes not one of
the metters referred to by the Report. It obviously,
however, is one of the legal restrictions on Cansdisn Aut-
onomy, and follows from the fact that the constitution is
an Imperiel Aet of parliament, which can be changed only
by the power which enscted it. The Act itself contains no
provision for its amendment. The customary method is
for a joint sesddress to the King of the Senate gnd House
to be forwarded to England on receivnt of which the British
government introduces the desired legislation in perlisment.

The ides was expressed in the debates that the consent

of the provinces is also neczessary to & change, in matters

affecting their




effecting their vital interests. In practice, this would
probably be true, although it has not yet been decided

to what extent one province could negetive the wishes

of 211 the rest. (12)

The debates do not show any genersl demand for
tre power to change our own constitution. It was egreed
thet Grest Britain would never refuse & unanimous request
to make an;y change requested, while the British control
is an effective means of preventing injustice to any
province. It is well knownthat Quebec would be strongly
opposed to eny change in this position. That is why Mr.
Bennett and Mr. King, the two leaders, sre rather non-
committal. (13) Senator 3Begubien (14) says ninety-nine
percent of the people of Quebec 2re unwilling that power
should be pleced in the hands of this parliament to amend
the constitution. Mr. Thorson, Mr. Woodsworth, and Mr.
Bourasse, all consistent sutonomists, believe that Canada
should have the power. Mr. LepoOinte sgrees thet it is to
ourselves that we must look for the protection of our

rights, but he is unwilling to surrender the British

control -
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control - showing in this a complete reversel of his
attitude in the cases of the governor-generesl and the
treaty-meking power. (15)

(f) Judicial Appesls.

The Report states the policy of the British
Government t2 be that each part of the empire should decide
whether it desires to retain judiclial appesals to the privy
council; but suggests that where changes in the existing
system are proposed, which, while primerily affecting
one part, raise issues in which other parts are also

concerned, such changes ought only to be carried out

after consultation.

This is & clear reference to what hanpened &
short time before the Conference met. The Government of

the Irish FPree State was known to be antagonistic to

this prerogative, and were said to be seeking means to

circumvent it. (16) By the Treaty between Great Britain and

Ireland it was provided that the position of the Free State

should be the same 2s the Dominion of Canade. Now, in

1888, Canads enacted Article 1025 of the Criminal Code,
wrich declared
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which declared that no appeal should be brought in eny
criminel case from any judgment of any court in Cansda to
any court of sppeal in the United Kingdom. This provision
wastnot challenged until the Nedan cese in 1926,(17)
wherein the Judicisl Committee ruled that the royal
prerogative to grant sppesl from any court in His Ma jesty's
Dominions wss regulated by & series of stetutes, principally
the Judicial Committee Acts of 1833 &nd 1844, and invoking
the Colonial Lews Velidity Act, the court ruled that the
Cangdian law was therefore void ™2b initio." It was
believed that the reason for deciding the issue et thet
rarticuler time was t o make clear the position of the
Irish FPree State.

The matter was not one which was made much
of by Mr. King and Mr. Lapointe in their speeches on the
Conference. Indeed, the subjJect has not been one to
agitate greatly the public mind of Canada, although there

have been other sttempts to #bolish eppeals. In 1875,

for instance, & bill was introduced in perliament

oreating the
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creating the Supreme Court, which had this sim. In this
case, the govermment was notified by the British Govern-
ment that the bill could not be seanctioned unless the
royal prerogative were preserved. Accordingly, the Dbill
was altersd to safeguard this right.

It hes beenrr usually believed thet Quebec is the
main citadel of defence for the Privy Council. For if
some future Canadian parliament defied by some law the
express provisions of the British North America Act which
guarantee the control of education, for example, to the
provinces, end if we can imagine a Canadien Supreme Court
upholding an ect so passed, then there still remains s
body which, being removed from the contending interests,
would be more likely, in the opinion of Quebec, to enforce
the British North America Act. This was substantielly
the argument of Mr. Guthrie in the debates. (18)

It is, then, of interest to note thet Mr. Ierointe,
recognized s the leader of French-Canadian interests in
the government, declares that "the men in Quebec who
represent really the aspirations of the French-Canadians

are applying
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are aprlying to have the appeal to Privy Council dons
eway with." (19)

It is probable, however, in spite of this thet
Quebec is the main bulwark of this prerogative. Certainly,
Mr. Lapointe's statement conflicts with the generslly
accepted opinion. (20)

The opinion of the Conservatives, as far &s
exrressed, was in favor of reteaining the right, although
Mr. Cahan sgid thet he favored "very decided restrictions™
in the right of eppeal in criminal cases, commercigl cases,
and questions between province end province. But ap-
parently he would leave the Judicial Committee as & lsst
resort for the protection of the rights of the provinces
as guaranteed by the constitution.

It is curious to no%e, in this question, &8s in
that of the emendment of the constitution, that the govern-
ment was not concerned sbout the sutonomy of Canszda, as
it was in dealing with the governor-general and treaties.
For Mr. Lapointe, although he made the remark quoted above,
wavered in his viewpoint, eand, in fact, mmde no more then

the s omewhat




the somewhat platitudinous claim that "any citizen of this

Dominion is free to proclaim whether or not be believas

Y
in the retention of appeals to the Privy C ouncil.

(g) Conclusion

It may be noted thet there were three édistinct

views in parliament with regard to the legel limitetions
of Canadian sovereignty. The first view was that of Mr.
King (21) - "Whetever we may sey when we come to refining
from technical and legsl points of view, we no longer
think of the dominions &s being in & position of colonisal
subordination nor of the British Government as in & position
0f Imperigel control in relation to other parts of the
empire."” Here, and throughout the &ebates generally,

Mr. King dismisses the legal srgument &8s being of no
practical imovortance. At the same time, he 2grees that
many legal forms &re not in accord with the constitutionsal
position, and fevors the removel of what he calls "this
last anschronism, this trifling enomaly, this irritating
remnant."” (22) He is not cuite consistent, however, as

we have seen,
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we have seen, with regard to the cuestions of reservation,
disallowznce, end amendment of the constitution.

The second view was that of Mr. Thorson, that the
Report, while it does not legslly set out the actual state
of affairs, contains two things (23) - "An implied cgre-
ement by Great Britein that she will not exercise the
sovereign powers which she legally possesses excevnt at the
request and with the concurrence of the dominions,”™ and "an
implied promise by Great Britein that she will place thre
dominions in & position as near to equality &s is consistent
wi th the maintenance of the empire." Mr.Phorson, unlike
Mr. King, recognized the legsal argument.

The third view was that of M r. Bennett end Mr.
Cehan that these legal merks of subordination do in faet
constitute a serious limitation of the freedom of the
Dominions. In their opinion, they g£re far more than mere
technicelities. Our shipping end sdmiralty legislation
are still subject to control, our extra-territorial power
is limited, and there remain many British statutes which

bind the whole empire.
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bind the whole empire. The fact that disallowance and
veto have not been invoked for meny yesrs is rather, ac-
cording to Mr. Cahan, due to the restraint of the parliement
of Canada in pessing legisletion than to the vower having
become obsolete. (24)

It mvust be remembered that to effect these
changes in our consti tution would not of itself slter
the theory onwhich the Emrire is built. PFor example, the
abolition of appeals to the Judicisl Committee could only
be done by an Imperiel Act. In Australis, appesls ere
restricted, but the constitution of Australia is itself
an Imverial Act. Similarly, the risght of Canada tc emend
the Cangdian constitution could be obtained only through
the instrumentality of the Imperisl perliement. Australia
is legelly Just 2s subject to Great Britain es Canads,
although there {s a wide difference in the right of the
two Dominions to amend their constitutions. If the clzims

of equality of status were true, our constitution would

not derive its legclity from Great Britein, in fact, we
should have no connection with the Mot herland save what

we chose to




we chose t0 prescribe by trezty. The logical corollary
of ecuel ity of stetus, indeed, is & treaty between 21l the
Dominions and Great Britaein, stating the terms on which
they egree to form an empire, and is not to be found in
acts of & sovereign Imperiel Parliament which grant

fuller end wider powers to the Dominion parlisments.
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CHAPTER V
TREATIES.

Before we decl with the tresty section of the
Report and the debates thereon, it will be well to give
8 very brief sketch of what the position of Canada has
hitherto been with regard to treaties. We shall trasce
the history prior to the Conference of 1923,

Since Confederetion, there has been & stesady
increzse in Canada's power t0 negotiste her own com-
mercial tresties. It wss once the recognized function
of Great Britain to form such agreements with foreign
powers without consult ing the self-governing colonies,
even when their interests were involved. The advent
of Confederetion, however, soon marked & change. In
1871, we find Sir John Macdonald appointed as one of the
British plenipotentiaries in negotieting the Treaty of
Washington. This procedure was followed in several

ins*ences before 1888, and in that year, at Washington

Sir €Charles Tupper
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Sir Cherles Tupper not only ided in the drawing-up,
but also signed the finel document. Agein, in 1898,
& treaty with Frence was framed, Tupper for Canada snd Lord
Duf ferin for Grest Britain being the plenipotentiarieg.
This cese merked a further advsnze in that it wes Pupper,
not Lord Dufferin, who predominated in the negotistions,
end this method wes followed in 1907, 1909, and 1922,
In 1923, however,even the formelity of & British co-
prlenipotentiary was dispensed with, and the Halibut
Trest with the United States wrs signed by Mr. Lapointe
of Canedes gslone.

It shovld be added that for a long time, Great
Britain hes followed the prectice of exempting the
Dominions from her commercial trezties unless they
gshould, wi thin & definite time, 2gree to become parties
to theame The first such tresty was mmde in 1882. But
it must also be noted that the British Government,
through 2 despatech of Lord Ripon, in 1895 and agein in
1907, laid down certain generel principles, the
purport of which is that no Dominion may benefit
itself et the expense of the Empire &s & whole by

treaties
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treeties mde with foreign states.

Severel times in Canada resolutions heve been
maved looking towards complete tresty-meking power. FoOr
exsmple, 1n 1882, Edwerd Blake moved that it was expedient
that the government of Cenada, with the epproval of
parlisment, should heve power to enter into direct
communication with any British possession or foreign
state for the purpose of negotisting commerciasl ar-
rengementse. (1) This motion simed to dispense with
even the nominal oversight of Great Britain.

The history of political tresties, shows much
less in the way of independent action on the part of
C-neday This erises from the obvious fect that, strictly
speaking, 8 Dominion can have no distinct foreign policy
of its own. The Tresty of Washington of 1871 comes
partially under this head, end it is the only politicel
treety for which & Can-dian was & plenipotentiary before
1919. In thet yeser, the pesce tresties terminsting the
Grect War were signed both by the English delegates for

the British




the British Empire end by the Dominions sepsrately,
snd the same anomalous procedure was followed at
Washington i: 1922, fThe signeture in these ceses,
however, were grouped in such =2 way es to indicate the
diplometic unity of the Empire.

The important thing to note in this summary is
thet there was no legsl, perhans no constitutional,
change. In commercial tresties, there wes merely the
substitution of a Cancdien for & English plenipotent-
iary, but the manner of appointment, under the Grect
Seal of Great Britein, wes the same. In the case of
politicel treaties, it is difficult to define the
serarate signetiures s anything more than en act of
courtesy to the Dominions.

The 1923 resolutions ere reslly an "ex post
facto"” justification of Cansdat®s procedure in the
Halibut Tresty case of that year. Canada refused the
assistance of the British Ambessador at Weshington, (2)
end for the first time, under full powers from the Xing,
& Canadian plenipotentiary negotiated and signed a

treaty alone.
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treaty alone. The 1923 resolution, accordingly, says,
"Bilsteral treaties imposing obligastions on one part of
the Empire only should be signed by & representative

of the governmment of that part.” But it is careful to
preserve Empire unity in Imperial me tters: "Before
negotiations are opened with the intention of concluding
a tresty, steps should be taken to ensure thet any of
the other Governmments of the Empire likely to be
interested are informed, so that, if any such govern-
ment considers that its interests would be affected,

it may have an opportunity of expressing its views,

or, when its interests are intimately involved, of

participating in the negotiations,"

On June 21st, 1926, the Canadian House of Com-
mons (but not the Senate) (3) approved of the 1923
Resolution and 8lso the principle that treaties af-
fecting Canada should be submitted to perliament before

ratification.

Prior to the 1926 Conference, some important

corrquondence
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correspondence took place between the Bri tish and
Canadian govermments, and s this doubtless lies behind
the prominence given to this subject in the Report,

it will be well to examine it in order to better under-
stand the position.

Not long after the 1923 Imperiel Conferencs,
there was an exchange hetween the two governments on the
question of signing the Treaty of ILeusanne with Turkey.
(4) The Cansdian government mede it clear that while
it had no objection to Gre=zt Britain ratifying the treaty,

st11l since Cansda had had no voice in drawing it up,

she could not see fit to become & party to it. The
government based this decision on the Imperial Conference
resolutions of 1923. The Brit ish government accordingly
ratified it for the whole Empire. (5) T he Treaty mekes
peace between the Empire (Canade included) and Turkey.
During June and July, 1924, there came up the
further question o0f representation et the Inter-Allied
Conferenze., °(B6) The British Government pointed out

that since
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thet since the grest powers were to have three rep-
resentatives each, there was great difficulty in fol-
lowing the plan sdopted &t Paris end Weshington of
sepaerate Dominion representation. It therefore
proposed the penel system, by which the Dominions were
to be represented collectively by one delegsate, the
delegate so named to be chosen by dach Dominion in
turn. The Colonicl Secretary seid, "I should explein
that I think my owmn prerogative will be essentisl
throughout, and probadly that of the Chancellor of
the Exchequer." He added that this was an exceptionsal
case, eand, moreover, there was no intention of drawing
up & treaty. The Cenadien government insisted in answer
that the Empire is auite capable of deciding its own
constitution and es to how it shall be represented.,
Finelly, however, it accepted the penel system, in
order, as it seid, not to embarrass the British govern-
ment .

These incidents lie behind the treaty resolution

of 1926,
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of 1926, and the Canadian government consider that the
Report Jjustifies them in their attitude on these wvarious
metters.,

The 1926 Resolution goes farther then that of
1923, ettempting to state specific rules of treaty
procedure. In doing this, it is not & little vague and
obscure, but it undoubtedly preserves the two priaciples
of autonomy in local and unity in Imnrerisl metters. One
of the most debated passages is the following:e

"When & Govermnment hes received information of
the intention of sny ot-er Government to conduct neg-
ot iations, it is incumbent upon it to indic=zte its
attitude with reasonable promptitude. $So long as the
initiating Government receives no adverse comments and
so long as its policy involves no active obligations
on the part of the other Governments, it may proceed
on the essumption thaet its policy is generally accept-
able. It must, however, before taking sny steps which
might involve the other Governments in any active
obligations, obtain their definite assent.

"Where by the nature
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Where by the nature of the tresty it is desirable
that it shouvld be ratified on behalf of all the Govern-
ments 0f the Empire, the initisting Government may &s-
sume that & Government which has had full opportunity
of indicating its attitude a2nd hes made no sdverse com-
ments will concur in the ratification of the treaty.”

Turning now to the debates, on March 30th, 1927,
Mr. Lepointe ssaid:

"Hereafter treaties will be mmde &nd signed,
not by and for the British Empire, but by and for Grest
Britain and such-other portions of the empire a&s may be
concerned in those treaties. Herstofore, even though
we might be interested in any treaty of eny description,
if we were not represented duvring its negotiation and
at the signing of it, the treaty wes entered into never=-
theless in the name of the British Empire &s & whole.
The change in the wording of the treaty in this regard
is of the utmost imnortance. There will be no longer
any need of the provision which has been known as the

exclusion clause,
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exclusion clguse, such for instance &s was incorporated
in the Locarno trezty. Thaet clause was to the effect
that the tresty in question could be enforeed in any of
the dominions only after they had sagreed to come with-
in i{ts provisions. Such & clause, as I sey, will no
longer be necessary; it will serve no useful purpose
for the reeason that we shell be involved in any treaty
only if we are a party thereto. Tresties will be made
by the king in the name, not of the British Empire

but on behalf of Great Britain sand whatever other section
of the empire may be & perticipant in and & signatory
to the negotietions.

"Another important change concerns the appoint=-
ment o0f plenivotentiaries representing the king in cone
nection with negotiations leading up to tresties &nd the
signing of those treasties. When a few yecrs 2go I was
appointed pleripotentiary to negotiate a treaty with
the United States it wes steted by constitutional writ-
ers that no real change had been mede inasmuch as my
appointment by His M2 jesty the king was the outcome of

an order
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an order in council passed by the Imverisl government.
The same with regard t0 the issuvance of powers and the
retification thet must teke placse after the signing of

& treaty. That ratification wes 2lso made by His

Ms jesty the king upon an order in council of the Imperial
government and not of the Cansdian government, even

where Canada was ¢ mcerned. Now treaties signed on
behalf of Cancda will be signed by & plenipotentiery
gppointed by His Ms jesty the king upon & recommendation
of the Canasdian government, end the issuance of powers
wi{ll be mmde 8lso upon the recommendation of the govern-
ment of Canada. In the seme way the ratification of
treaties will be carried out upon the recommendation

of the government of this Dominion. All the other
formelities which, according to constitutional writers,
have been gdhered to es symbolic of the unity of the
empire have been discaerded as being no longer in
harmony with the conditions now prevailing among the
netions of the empire; for, as I heve pointed out, the

one great
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one grest symbol of unity now is His Majesty the King."(7)
We see very cleerly thet Mr. Lapointe's srgument
wes that in metters which affect only herself, Canade
may meke her osn treaties, subject to no oversight or
control whatsoaver on the pert of the British government:
and in matters which affect the whole Empire, no tresty
can be mede which in eny wey binds Cencde without her own
consent.
With regard to the first statement, we may
not ice a discussion which took plsce in the House on
Msrch 21lst, 1924, (8) in the debate on the prohibition
convention between His Maiesty end the President of the
United States. Mr. Meighen pointed out most clearly
the difficulty involved in the ergument thet Cancde may
make 2 treety without any oversight on the part of the
British government. He said, "Phe function 0f the
British government will consist in making & recommend-
ation: the wording of the trensmission to His Ma jesty
will be & recomrend=tion......The Britishk government
having been first apprised of the terms of the tresty and
having agreed that the matter is purely one that concerns

Cancda
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Canada, the recommendation will in every case be
cheerfully given; but it will signify to His Majesty

the approval by the British government of the treaty.”

No effective enswer was made to Mr. Meighen, nor can

one be mede. For if each Dominion were #llowed to sadvise
the King direct regarding ratification of treaties, it
would be equivelent to breaking the Empire up intoa
number of separate states. It is certain that the 1926
Resolution, vague as it is, doesrnot intend this. It

is certain, too, that the British government does not
give up its general oversight over the foreign policy

of the Empire. Indeed, the Report svecificeally states
thet in the conduct of foreign effairs, "the major

share of responsibility rests now, and must for some time
continue to rest, with His Me jesty'!s Government in Great
Britain."

So much for the first part of Mr. Lepointe's
argument. But the Report shows that there are treaties
which by their nature must be ratified on behalf of g1l
the governments of the Empire, and says that in such
cases, "the initisting Governmment may assume thet &

Government
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Govermment which has had full opportunity of indicating
its attitude end has mede no adverse comments will con-
cur in the ratificetion of the treaty.”

In the debste on March 20th, 1927, Mr. Cshsan
clearly pointed out that the mere neglect of our govern-
ment to express its attitude on & tresty would result
in our being sutometicelly bound by it. Mr. King inter-
Jected that there is & saving cleuse; namely, "It must,
however, before taking any steps which might involve the
other Governments in eny active obligrtions, obtain their

definite assent.”

"Mr. Cahan: That is restricted solely to active obligations.
"Mr. Mackenzie King :That is the only obligation that

means anything.

"Mr. Cehen: It is restricted solely to active obligations,
whereas I stated thet in the opinion of the Minister of
Justice todey active obligetions imply militeary sanetions
and the like. But those other treaties may infringe

upon the natural rights or the nationality rights of

Cansdian citizens
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Canadien citizens throughout the world, snd yet by the

mere neglect of the depertment over which the Prime
Minister presides, those tresties may be concluded with=-
out having ever been submitted to this perlizment.”

The difficulty here centres on the word "sctive™.
As is well knowp,Canada has never been obliged to lend
military aid in the caese of wer. As Mr. Bennett pointed
out (9), "It is perfectly true that wken Great Britain
goes t0 wer this country is &lso ¢t war. It is equally
true that this country need not perticipate in any such
war unless this parliament sanctions our perticipation.”
Therefore, if that be the connotation of the word "active",
Mr. Cahan's interpretstion is right, and Great Britain
maey still meke treaties which bind the Dominions to
everything but military aiad.

4 paint of greater difficulty, however, is
whether, in the case of tre=ties which by their nsture
shoulé cleerly be signed on behalf of the whole Empire,
the Dominions are fulfilling the spirit of the Report

by remeining aloof. We have seen that the trecty of

Lausanne,
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Lausanne, which msade pesce with Turkey, was signed for
the Empire by Great Britein, sand undoubtedly epplies to
Canada, even though she disclaimed any intention of
being &8 party to it. Mr. Levointe's argument implies
that Great Britsin, by sdopting the Report, has con-
stitutionally (surely not legelly) lost this power.

We may instance first, in this connection, the
abortive Anglo-Egyptien Tresty of 1927. (10) On November
11th, 1927, the British Government sent to the Dominions
8 copy of a draft treaty, declaring, "Subject to the
concurrence of the Dominion Governmments we &re prepersed
to offer it to Egypt." The Canadisn government, on
November 22nd, answered in much the seme way as in the
Lausanne case, mentioned before, that the tresty was
oneof primary interest only to His Majiesty's Government
in Grest Britain, and thet Canada hed no intention of
entering into & military elliance with Egypt, end wished
t0 preserve her right to considar her policy &8s circum-
stances decide. On December 2nd, the British Govern-

ment answered thaet i1t would sign the trecty by @

Plenipotent iary
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Plenipotentisry empowered to sce¢t "for Greset Britain end
Northern Irelend.” Mr. King claimed in tke House (1ll)
that the significance of this incident is this, thet the
British Government intended first to forma tresty which
should be binding on the whole Emvire, but that, after
Canedals protest, the treaty wes made to spply only to
one pert of the Empire. He further refuted & statement
of Lord Salisbury in the House of Lords, (12) that

the Domin:ons had never bheen £sked to0 become pnerties to
the treaty. Mr. King is obviously right in his interp-
retestion of the correspondence between the two govern-
ments, but the incident leaves very obscure all the
regally important questions. The tresty, 2s it turned out,
was not accepted by Egypt, but if it had been, and war
arose as & result of it, Canada could doubtless claim
her non-sd-erence &8 & ground for not ectively engasging
in war, but could she cleim’ that she was not at war

at all ? Can the King declare war on behalf of Grest
Bri tain amd Northern Irelsnd alone ¢ Mr. Garland, (13)
of Bow River, esked Mr. Lapointe whether Canada will
hold & neutral position in a war arising from a treaty

to which
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to which she wes not & party, and no difinite enswer
was given.

This question of neutrality wes mentioned by
severel spesakers in the debates. Mr. Thorson, whose
speeches were, on the whole, careful in the use of
la nguage, declered that Canade cen remain neutrel while
Britain is at war. (14) Mr. Thorson and Mr. Bourassa (15)
were the only two prominent spezakers who expressed this
view. The position wes emphatically denied by meny
others. Mr. Bennett seid, (16) "If Gyeat Britein decleres
war ageinst Egypt, it follows, O0f covrse, thet wer is
thereby declared egainst Canada, although we may not
have been & party to eny treety meade between those two
countries. Our commerce would be the prize of any
opposing fleet by which it might be captured; Our cities
might be bombarded snd we might be driven from the world
so far as commerce and trade are concerned. That, I
think, is so obvious &s not to require eny observeations
on my part other then merely to state the fact."

We may concluéde, therefore, that while the

Anglo-Egyptian




91.

Angl o-Egyptian Treaty on its face exempted the Dom-
inions, Mr. King has not mede it clear just whet the
exemption means.

The other important case which hes arisen since
the Conference is that of the Kellogg pect. In stating
the British ettitude to the American Ambasssdor &t
London, (17) the British Secretary of State for Foreign
Affairs, on May 19th, 1928, wrote &s follows: "It will
however be spprocisted thet the proposed tresty, fram
its very mture, is not one which concerns His Majesty's
Government in Grest BYritein slonec but is one in which
they could not undertake to perticipete otherwise than
jointly &nd simultaneously with His Majesty's Govern-
ments in the Dominions end the Government of India.”

He says further that the British govemment has been in
consultation with those governments, and 2ll sre in sgre-
ement. Therefore, if the American government invites
them to particips te, "they, no less thaen His Majesty's
Government in Greet Britein,will be prepared to accept
the invitation.™

Questions with regard to this tresty were asked

seversl times in the House, snd in one of his replies,(18)

Mr. King made
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Mr. King mmde what amounted to a denisl of the British
Foreign Secretary's contention that the tresty mist be
signed jointly snd simultaneously. He said: "I would
say first with respect to eny alleged conflict of op-
inion between Sir Austen Chamberlain and myself, that I
do not think there is eny, I was spezcking with respect
to the policy of the Cancdien governmment es t0 the
signing of the treaty, end I indiceted thet, having
regard to conditions of which we would wish to take
account on the invitetion being extended to us we wxld
be quite prepared to sign. Sir Austen Chemberlain wes
speaking with respect to the position of the British
govermment, end announcing its policy. The British govern-
ment is free to pursue whatever course it wishes with
respect to signing the treaty.”

It is not too much t0 say that the Anglo-
Egyptian and Kellogg pect incidents revesl that the
british and Cancdian governmments hold entirely different
interpretations of the 1926 Resolution regarding tresties.

The former believe thet there are treaties which must

be signed




meet be signed by the whole Empire or not at all; the
latter hold that, &s Mr. Lapointe says, "all the formal-
ities which have heen esdhered to &8s symbolic of the unity
of the empire have bheen discsrded.”

One thing is obvious, thet no part of the
Empire can indefinitely claim the right t» pursue, in
treaty matters, & policy sepereate from that of Grest
Britein, 2t leasat without first insugurating an entirely
new theory of international law. It has been cle imed
thet this is elready in force by virtue of the indep~
endent position of the Dominions in the League of
Nations. The better explan-tion of that position is that
it is an snomaly, and in opposition to internstionsl
law. (19) Even in the League, the difficulty of regarde
ing the British Empire as other than &n entity has been
recognized. (20) Certainly, the 1926 Conference éid not
intend thet the Dominions should adopt & separate treaty-
making policy from that of Great Britain. Its resl
intention, indeed, is that in matters relating solely
to its own interests, each Dominion should have juris-
diction, while in matters of common concern, there

should be
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should be a united foreign policy based upon consultation

end agreement among them 2ll.
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CHAPT:ZR VI

Diplomatic Representetion.

The Report (Section V(c) & (e)) mentions the
growing interest of the Dominions in foreign sffsairs,
giving as en ins‘*ance tre eppointment of & Minister
Plenipotentiary %o represent Canada &t Washington; and
gpproves strongly of this, end o0f the similer sction
of the Lrish free State.

The proposal for separate Cenmdian representastion

et Washington is not new. The close proximity of the

two countries, and the le rge number of commercial end
politicel questions arising between them, have frequently
caused the need for it &8 & praecticel measure to be
rea’ized. Lord sryce, the Sritish Ambasssdor, is re-

ported to heave said thet between two-thirds and three-
gquarters of the questions desalt with by the embassy

relsted to Caneda. This being so, it was often felt

that such affeirs would be handled better by an envoy
thoroughly femilier with Cancsdian problems and responsible
to the government of Cenads. And again, thers hss been

an impression
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an impression theat 2t various times British diplomacy
hes sacrificed the interests of the Dominion.

On severel occasions, motions have heen mede
for the separste treaty-meking power. This ouvestion
is closely relsted to that of the method of representation
in foreign capitals. Accordingly, on May 2nd, 1892, a
move wes made for seperete diplometic rerresentation
gt Washington. (1) Mr. D'Alton McCarthy's plen was for
8 representative e&ttached to the st~ff of the British
Ambessador. He said he reclized the prectical impos-
sibility of making treaties irrespective of the Imperiel
power, and so the Cenedien appointee should endeavor

to gct in associetion witk the nsritish Ambesssdor.
Another spealker nointed out that the sovereignty of the
crowm mey be represented by two agents as well &s by
one. As far es this continent was concerned, Cansda
was more interested in that sovereignty than Englend.
Since 1892, many negotiations between this

country snd the United States have taken nlace, in which

Cenadians heve
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Canadians have been plenipotentieries. It was the war,
however, which hastened consideration of the question.
The Cancsdian Prime Minister brought the matter to the
attention of the British Governmment, end after discus-
sion it was decided to postpone the considerstion of soO
important a step until 2fter the war. 1In the meantime,
Cenada appointed & special Wesr Mission to the united
States, but its functions were commercisl in cheracter,
it being concerned mainly in securing & market for
Canadian goods in response to the new demand created
by American entrance into the wer. The need for this
Mission ceased with the end of the war, end the
question of an Ambasssdor neturelly esrose again.

On April 2nd, 1919, it was officielly ennounced
in the House that it was the intention of the govern-
ment to have a permenent representetive &t Washington,
the exact form of the representation being a metter
of consultation between the Prime Minister and the
Imperigl government.

On May 12th, 1920, it wes announced simultan-
eously in the Canadian and British Houses of Commons (2)

that by arrangement
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that by arrangement between the govermments, it had
been decided to sppoint a Minister Plenipotentisry et
Washington for the vyurpose of providing more complets
representation of Cgnedian interests. The main reason
given for the chenge wes "the constently increa:=ing
importance of Can=dian interests in the united States.m
On two subsequent occasions in the session, May 17th,
end June 20th., there were dehates in Canada on the
principle involved. The mein objection of the Liberals
was the provision that in the ebsence of the British
Ambasssdor the Canadien minister was to represent the
whole empire. This sycstem of divided sguthority wes
strongly objected to. It was felt that the Canadian
representative must be responsible only to the govern-
ment which asppointed him.

The scheme was not, however, fulfilled. Doubts
egbout the wisdom of thre step, the expense involved, and
the difficulty of obtaining & suitable appointee doubt-
less 211 played a part in the delay. Besides, the Lib-
erals came into power in 1921, and they were opposed
to the particulsr form of reprecentation suggested. As
late as April 26th, 1926, the British government declared

in the Commons
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in the Commons that there hed been no word from the
Cansdien governmment s to thelr wishkes.

The letter of credence appointing Vincent llassey,
Envoy Extreordinery end Minister Plenipotentiary was
finelly issued om December 7th, 1926. ( 3)

On Febrvery 28th, 1927, in reply to & guestinn
in parliement, the Secretary of Stcte for Dominion Af-
fairs said thet his position waes similar to that of the

Irish Free State Minister. 1In order, therefore, to
understand the stetus, functions and duti=s of the
Canedien representative, we must see first whet they
are in tke case 0of the envoy of the tree State.

On June 24th, 1924, the Bri tish Amhasssdor
et Washington, under instructions from the Secretary of

State for Foreign Affairs, wrote to the Secretery of

State of the united States, declaring the desire of
Great Britain thaet matters et Washington exclusively
relating to the Irish Free Steste should be donfided

to & Minister Plenipbtentiary eccredited to the uUnited

Stetes government .(4)
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States government.(4) The note says further: "™atters
which are of Imperiel concern or which sffect other
Dominions in the Commonwealth in common with the Irish
FPree State will continue to be handled 2s heretofore
by this Embeassy.

"Phe arrangements proposed by His Majesty's
Government would not denote any departure from the
principle of the diplometic unity of the Empire. The
Irish Minister would be at a8ll times in the closest
touch with His MaJesty's Ambassedor, and eny question
which may srise as to whether a matter comes within
the category of those to be handled by the Irish Minister
or not would be settled by consultation between them.
In mtters falling witkin his'sphere the Irish Minister
would not be subjezt to the control of His Majesty's
Ambessador, nor would His Me jesty's Ambessador be
reswnsible for the Irish Ministers actions.”

To this note the American Secretary of State
replied on June 28th, declaring the willingness of his
government to receive en Irish Minister on the footing
indicated.

On June 26th, 1924,
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On June 26th, 1924, there was made &an important
stetement in the British House regerding the status of

the new Minister. Since the Cansdian representative

has admittedly the same position, it is well to note the

main ideas in that statement: First, by the eagreement of
1921 with Great Britain, Ireland is specifically eccorded
the same relationship to the Crown end Impericl perliament
as Canada. Grest Britein grented a Canadien request for
& plenipotentiery in 1920. Therefore she is bound by

the Treaty to grant the present Irish request. Second;
He will be the sole ambassador for exclusively Irish
affeirs. Third: The spirit of the 1923 Treaty resolution
is to be applied -~ namely, thet in 21l matters which

may affect other parts of the Empire, the Free State

Minister must consult with the British Ambessador

before negotiating with the Americen government. Fourth:

If there is any doubt as to whether & particular question
is in that c¢lass, it will be decided by consultat* ion

between the representetives, or their two Home Governments.

Fifth: beceusse
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Fifth: Because & metter which starts a&s & purely Irish
one may lsater become Impericl in its neture, the Miunister
should keep in close touch with the Ambassador. Sixth:
The Ambassador is not responsible for the scts of the
Minister, nor is the le tter subordinate to the former.

On Msrch 29th, 1927, in resvonce to questions,
Mr. Xing described the manner of sppointment of the
Cancsdien iinister. He said there was no Imperiel
Order-~in-Council, nor instructions from the king;
that there was & Dominion Order-in-Council, which was
cgommunicated by the Secretary of State for Dominion
Affairs through the proper channel in Grest Britain,
and thet it was this Order-in-Council upon which

the King would ect in meking the appointment.

The letter of credence, & ddreéised by the King
to the President of the United St=tes, contains the
following parsgreph:

"We have ‘udged it expedient to confer tre
renk of Envoy Extreordinary end Minister Plenipotentisry
upon our trusty and well-beloved the Honourshle Charles

Vincent liassey, member of our Privy Council of Cansde,

with the especisl




with the especial objiect of representing in the United
States of America the interests of our Dominion of
Cansda."

The Speech from the Throne, 1928, declared
that it was proposed to appoint Ministers Plenipotentiary
to Japan and France, and receive similar representatives
from them.

We are now in & position to desl with the
Cansdien debates on the question. Heferences to it
occurred severel times in both Houses of Pearliament.
In the House of Commons, on April 1%th, 1927, the
Opposition moved to reduce the cost of the legation
8t Washington from five hundred thoussnd to twenty-
five thousand dollers. Most of the discussion, too,
took plsce sround the expense of the undertaking, and
the fact thet twenty&five thousand dollers was untouched
by the amendment would show that the Opposition were
not wholly opposed to the principle of separste

representatione.

In the next session, however, in connection
with representetion at “okyo, the Opposition attempted

to reduce
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to0 reduce the item of supply from fifty t housand to

one thousand dollars, and the d iscussion wes essentially
on the question of pnrinciple. Sir George Perley
declared thet whatever reasons there might be for
representation in the United States and France, (trade
and raziel connection respectively,) there were none

in this case that could not be as well served by com-
mercial agents. Mr. Bennett went further, and declared
himself opposed to eny and 8ll moves of this nature.

In the Senate, no attempt was made to reduce
these supply items, but in the course of other debate:
severgsl Senstors voized opposition to the principle
involved.

The main dissgreement on the question in
parliement arises from the fact thet in practice it will
be obviously more difficult for the Empire to spesk
with one voice through several ambassadors than through
one., Around this the main debate centres.

Mr. Bennett (5) srgues the question as follows:
"In dealing wi th our relsetions with other states it

is essentiel to the maintenance of the commonweslth of

free communities
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free commnnities known as the British Empire that

there should be but one foreign policy." If Australia
has one foreign policy, New Zealend another, eand Canada
another, it is obviously imrossible to maintain unity

among then. Therefore it follows "thet independence

of sction in diplomatic matters is not compatible

with the ideas 0f pertnership sand of s united empire.”
No real psrtnershipr can exist under thos conditions.
Thet brings us to the next step, namely, "The apvroint-
ment o0f aminister by Canade imnlies by internationsal
law that the Dominion is & sovereign state. We are
not, and that implication will cereate misunderstandings
at home and ebroad.” He them quotes Oppenheim to the
offect that a sovereign steste must be characterized

by four essentials, - first, e people living together
as & community; secondly, & country in which the people
haeve settled down; thirdly, a government; fourthly, s
sovereign government. This fourth point definitely
debars Canada from the scope of the definition, for,
says Oppenheim, "Sovereignty is supreme suthority,

an authori@z_which
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an authority which is independent of eny other earthly
guthority. Sovereignty in the strict and narrowest
sense of the term includes, therefore, independence
all round, within snd without the borders of the
country." Mr. Bennett then submits that we have not
this independence, es is shown by the British North
America Act, the Merchent Shipping Act, end others.
If, however, Canade desires this sover ign position,
the appointment of ministers gbrosd will surely lead
to it. PFor at the first dissgreement between our
representative and Greaet Britain's, unless that dis-
agreement can be composed, the unity of the Empire

is shattered. "You cannot," says Mr. Bennett, "take
weeks to decide a diplomatic matter, you can only take
hours. The ambassador of Great Britain says, "I cen
gsreak for everybody but Cenede.”™ Can we then remain
within the emnire, remain & partner of the common-
wealth of nations called the British Empire ? We
cannoty There is no difficulty in understanding that."

The whole experiment
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The whole experiment is being predicated upon the
assumption that the different representatives will
alweys egree, end Mr. Bennett considers this assumption
to be totally unwarranted.

Sir George Perley (6) suggests one further
step - that there should be a comnmittee, revresentative
of all the self-governing parts of the Empire, to
administer the foreign affairs of the E mpire. Among
ot her things, this committee would e2ppoint 211 ambas=-
sadors abroad. Thus, a Canzdian or an Australian
might be the envoy for the whole Empire. He doces not
elaboraste his =cheme, but he suggests it es the proper
method of obtzining unity in diplom-tic metters.

Mr. Meckenzie King (7) differs from those who
sey that the eppointment of sepercste ministers will
meke for disunity. On the very contrary, he says
that the cmsultation of those ministers will draw
the different parts of the emrire closer together. As
to the possibility of differences among them, "they
will be solved by collective opinions to which

individual opinions
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individval opinions will give way." He instances the
Peace Conference st Verseailles and the League of

Nations gt Geneva, where common counsel of the Rep-
resentatives was teken before the resuvltant action

was agreed upon. The only alternstive to joint con-
trol is centralized contrdl, even as Sir George Perley
suggested, and this plan is impracticable, meinly for

two reasons: first, there is no likelihood of its getting
sany support im eny part of the Empire: secondly, the
affairs of each Dominion require to be dealt with by

8 representative who will be directly resnonsible to

and subjeect to recall by the government of that Dominion.
He says, besides, that the government's scheme has the
full approval of the British government end the British
Ambgssador at Washington, which in itself is a proof

that it will not meke for disunion in the Empire.
Purthermore, it is founded on the Report of the Conferenceg

which dedlares that Grest Britein and the Dominions

"are sutonomous Communities within the British Empire,

equal in stotus,
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equel in status, in no way subordinate one to enother
in any aspect of their domes*tic or external effairs,
though united by a common sllegiance to the Crown, &nd
freely essociated as members of the British Common-
wealth of Nations.™ The plan of essociesting & Cansdian
minister with other ministers of the E mpire is giving
effect to this pronoucement.

In order to decide which of these estimates
is nearer the truth, several factors must be borne in
mind. As far as the purely legsl side is concerned,
there is no departure from the principle of the diplomatic
unity of the enpire. The appointment comes from the
king, and the envoy is sccepted by the foreign state
as an envoy, not of Canada or the Irish FPree Stateg,
but of the king. Once more, the letter of credence
defines the limits within which the minister is to act =
namely, to represent the interests of the Dominion.
Nor cen this legal side of the matter be ignored. ZEven
if there is no British Order-in-Council, and the

appointment is made solely on the Dominion Order,
this is 8 very different
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this is 2 very different thing from saying that the

recommendation goes from the Dominion government to the

king direct. It is sent through the official channels
in Great Britein, and under the theory of cabinet
government it is the Foreign Secretary who is ultime tely
responsible for the eppointment. The idea that each
government 0f the empire 2dvisag the king direct is
simply not true. This would be the cese it, as hes been
claimed, the Pominions were independent states, but
such a theory is not borne out by fact.

On the other hand, the legsl ergument must
not be pressed too far. In the first place, there is
no likelihood of a Cencdien recommendotion for ap-
pointment being vetoed by By the British government,
and so it mey prectically be said that the envoy is eas
completely under the control of Canade 8s though the
theory were other than it is. 1In the second plece,
it will obviously be difficult in practice to assure
that the Cansdien minister will 2lways ect in harmony

with the British
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with the British Ambassador. The guestion as to when

8 Casnadien mtter hes become an Ilmpericl issue will not
be easy to decide, and the fact that there is to be
consu_tation between the representstives does not of
itself insvre that there will be sgreement.

The problem o0f avoiding conflict between the
ambassadors is of cwrse subordirete to the major
problem of egreement between their two govermments. It is
the govermments, not the envoys, who form netional pol-
icies. And in the lest analysis, it must be admitted
that no kind of comptilsion, but only & willingness
to unite, can hold the empire together in its foreign
policy. On the other hend, the sppointment of s
separ-te embassador uvnquesti onebly incresses the pose
sibility of a differing foreign policy between the
governments, because the machinery is provided by which
the foreign power may be sepearctely arprosched.

From the stendpoint of Empire unity, Sir George
Perley's plan of & single representative responsible

to €11 the
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to 211 the governments of the Empire would be the log=-
ical scheme to adopt. But it would imply some messure
of federation, for which as yet probably none of the
Dominions &re prepered. For the precsnt, therefore,
the system of divided representetion must suffice, and
it "will symbolize the recognized policy, the new
"Divide et Impera,”™ whereby local questions are settled
for easch part of the Empire by itself in order thet the
hermony, and so the strengtkh, of the whole may be
preserved for the lerger occasions when common asction
is needed." (8)
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CHAPTER VII

The Genersl Result of the Conference.

In this chapter we shgll desl with the work
of the Conference s & whole. Before doing so, how-
ever, we shell give a brief criticism of the parlism=~

entary debeates.

(2) The principal fault in this connection
was & feilure to distinguish the majior issues cleesrly,
and to st=2te them with consistency to the end. To
illustrate this, we may first dezl with the govern-
ment, and then with the opposition speekers. Hr.
King, in meny parts of his s2ddresses, said thet Cansds
is in & position of full ecuality with Grest Britain,
and yet he emphatically declared that the British
North Americe Act remains exactly where it was in 2ll
particulers. And agrin, he denied that he cle imed
the Report to be & charter of liberty, and proceeded
to quote gpprovingly from the London Spectator, which

seys trhat it is.
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says thet it is. His srguments, end those of Mr.
Lavointe, fluctuated between two contrary views~ first,
that Cansde is en independent nation, as shown by

her position in foreign policy; second, that the
British control remsins over amendments to the cone-
stitution eand ayppeals to0 the Judicisl Committee.

Again, when the gquestion of the right to emend the

consti tution arose, instead of steating his own view,
he reed quotetions from Mr. Bennett to show thet he
had declered in favor of the right. (1)
On the opposition side, the amendment which
was moved by Mr. Gutkrie, eand supported by his fol-
lowers, (2) can herdly be celled worthy of consideration
when the immortance of the debate is considered. A
motion thaet the rights of the provinces be not jeopardized
was surely irrelevent to the main issue. Once more,
when Mr. Bennett was asked whether he favored repesl of
the Colonial Laws Velidity Act, he regarded the question
as a trap, end said he covld not be caught in that way.(3)
It is these tendencies towards vagueness and

inconsistency
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inconsistency eand tte sidetrscking of the large issues

for the smaller, politicel ones, which constitute the
principel weskness of the debates. Of course, we
should not expect politicians to talk with the same
accurecy and regard for logic &s constitutionsl lewyers.
Questions concern them, end rerheps rightly so, which
do not concern the theorist. Yet even meking 211 al-
lowances, it must be granted that these characteristics
weaken the debates. How much clearer and more forcible
would they be if, even while preserving a partisan
point of view, they dealt with the Cansdiesn and Im-
perial interests involved in & spirit commensurste
with their imnortence I

(b) Soon after the Conference closed, the
London Spectstor declared, "For yeers t0 come the
report will be reg-rded as & Charter of Freedom for
the British Conmimonwealth of Netions.™ (4) This view,

echoed in Caneda by The Manitoba Free Press (5) and
other papers, has led to the impression thet the
Conference wstablished & new order, in which the

liberties of the Dominions will be much grester than

they were before.
On the otrer hand
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On the other hend, the London Times said of the
Report, (6) "In 211 its verious clauses there is hardly
8 stetement or a definition which does not coincide
with femilier practice. It is essentially & register
of conditions as they exist already, rather thanse
programme for the future."™ Again - "The Tgoverning
considerction' « thet neither Grest Britein nor the
Dominions can be committed to the scceptence of active
obligations except with the definite eassent of their
own Government - was an effective truism long before
the present Conference met."

This di svergence of view did not fail to
find exnression in the perl iamentary debates. On the
one hand, Mr. Morin, member for St. Hyacinthe - Rowille,
(7) dsclered thaet the Report was of "momentous importance,
as merking an epoch in the history of our country,”
and on the other; Senator Lynch -Steaunton sgid, "We
have come to reslize now that the Imverial Conferences
are & mere bonne entente....But their conclusions are
of absolutely no importance whatsoever so far as the

Empire is eoncerned.™(8)
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Empire is concerned." (8)

It must be noted, however, thet the general opinion
in perlisment, on both sides, was rather thet of the
London Times, thet the Report merzly stetes well-known
principles, and does noct merk en eotual edvance in

Dominion status. The Conservatives certainly inclined
to thet view, 2although fears were expressed that the

very vagueness 0f the Revort encouregzes the seces-

sionists in Canada, South Africa, end Irelend. And

while several of the Libersls favored the second view,
it is very cleer that neither Mr. King nor Mr. Lavnointe
did. In seversl places, they were most emphestic that
the Report merely crystallizes views whicl have long
been accepted. And this is certainly the opinion of
Lord Belfouvr, who said, "I believe we have done nothing
new, " (9)

Mr. Mackenzie King's ergument wes briefly this:

(10) The Conference first defined the relations between

the parts of the Empire in terms of eguality. "That

being set w+t
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being set out as the basis -f a common akgreement, it
beacame necessary t0 consider in reletion thereto
many forms which, if not entirely, &t any rate
t0 some extent, have become obsolete end which appear
to be in conflict with the altered situetion.”
Accordingly, the Report takes mote of certain things
in connection with the governor-gemeral, the operat ion
of Dominion legisletion, end tresties, which still
suggest & colonial status whick has long since
passed away. In some of these, it effects changes,
while others i1t refers to sprecial comnittees. 1In
other words it is equality of status thet is true,
and the anachronisms whick confliet with it which ere
false. %Phe weakness of Mr. King's argument is thet
he fails to apply it to disallowance, reservation, end
the amendment of the constitution.

Mr. Cahan, (11) who made much the weightiest

contribution to the dehate on the Opposition side,

frankly assumed




119.

frankly assumed thst the government regarded the
Report as & charter of freedom and that it wes their
intention t 0 have the suggested reforms enacted, so
that there would be legsl, constitutional, and
Judicial equality between Greet Britain and Canade.

In thet case, why do they not say whet system is going
to take the place of the present empire 2 Csasnsda is
tied to Grest Britein by & vast body of law which cannot
be dismissed as of mere technicael imvortance. And

Mr. Cahan was very effective in showing how open the
Report is to diverse interpretetions. The statements
about equality of status are nlatitudes, but there

are other parts of the Report which bind the Empire

together. It is to be noted that Mr. Cahan was in

favor of equality of stetus, but to really attain it

there must needs be a new constitution for the Empire.
It is difficult to see &ny sense in which the

Report can be styled a charter of liberty. 1In the

first placse,
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first place, the définition it gives, of autonomous
communiti es, eaual in status, is merely & repetition
0f what both British and Dominion statesmen have said

for many years, and, as the London Times declerses, is
saved only by its itelics from being almost incidental.

For example, &t the 1918 Conference, the Premier of
Austrsalis said: "In effect, we are & League of Free
Netions, every onme of which is, notwithstanding
theories, sovereign, or quasi-sovereign in its own
sphere, end our relations should be those which those
c¢i reumstances suggest." (12)

And at the Conference, of 1921, Mr. Lloyd-
George, with greater exaggeration, said: "There was
a time when Downing Street controlled the Empire;
to-day the Emvire is in echarge of Downing Street.”

In this respect, then, the Renort merely
agrees with statements which have long been current
coine.

Once more, with regard to the Governor-General,
there is little that is news It is true that he is

now definitely
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now definitely precluded from taking advice from the

Brit ish government, and that there is no longer eny
question that in relation to the affairs of the Dom-
inion, his position is that of & viceroy. But it is
not cleer that there is no personal discretion left
in Imverisl metters.

With regerd to equelity in legislestive powers,
it is perheps better not to judge the Renort until
the special committee and sub-conference have done
their work.

In the matter of treaties, we have seen that
whatever the Report does, it certainly guerantees
that there shell be unity in g1l guestions of common
concern, and it does not advance the independence of
the Dominions beyond what was attained in 1923,

Then, agsin, the Report merely sanctioned
what had glready been done in the sppointment of
separate ambassadors.

There is one minor mmtter, not mentioned in

this study,
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this study, where there will be an increase of
autonomy, (though even here, it wes contemplated be=~
fore the Conference), namely, the cantrol of foreign
consuls within the Dominions. Henceforth exeauaturs
will be countersigned by a Dominion minister, and
consuls may be esked to be recelled by the Dominion

government . {13)

Much of the doudbt as to whether the Renort
is & charter of liberties srose from errsonsous reports
when {t was issued. But much 2lso srises from the
manner in which the document is written. It is not
too much to say thet it is intentionally vague, &nd
designed to please both the strongly nationslistic
governments of Canada, South Africa, end the Free
State, 2s well 28 the more "loyal" governments of
Austrelia and New Zealand. On the one hand, it states
that "every self-governing member of the Empire is
now the mester of its destiny,”" end on the other =
"hut the princinles of equality and similarity,

appropriate to
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appropriate to status, do not universally extend to

function ." And 2gsin we heve the two ¢ nflicting

ideas in the same sentence: "And though every Dom-
inion is now, and must alwavs remain, the sole judge
of the nature and extent of its co-operation, no
common ceuse will, in our opinion, be thereby imperilled !
In the subsection, "Opera*tion of Ddminion
Legislation”™ we heve the same sitvation. It says:
"Conseauently, it would not be in accordance with cone
stitutional praesctice for advice tc be tendered to His
e jesty by His Malesty's Government in Grect Britein
in any mtter epperteining to the affairs of a Dom-
inion egainst the views of the Government of that
Dominion."™ But there is the cleer limitation, " epart
from provisions embodied in econstitutions or in svecific
statutes expressly providing for reservation."”
Once egain, in the subsection on treaties,
we have seen, in the cases of the Anglo-Egyptian
Treaty and the Xellogg Pact, the difficulties that

have arisen,




have arisen, largely owing to a differsnce of
interpretation of the Report.

And under the heading, "general conduct of
foreign policy,"”™ it is stated, "We went on to examine
the possibility of epplying the principles under-
lying the Treaty Resolution of the 1923 Conference
to matters arising in the conduct of foreign affairs
generally. It was frankly recognized thet in this
sphere, as in the sphere of defence, the major share
of responsibility rests now, and nvs* for some time
continue to r=-*, with His Majesty's Government in
Grest Britein."™ It tkhen cpproves of sepsrate dip-
lomatic representation for the Dominioms, 2nd says,
"We felt thset the governing considerstion under-
lying 811 discussionsof this problem must be that
neither Great Britain nor the Dominions could be
committed to the acceptance of sctive obligations
except with the definite assent of their own Govern-
ments."”

In fact, almost every statement in the Report

su g:estirlg_




suggesting Dominion sutonomy is belenced by another
suggesting Empire unity, end it is a pvurely one-sided
view which se®s the one without the other.

A lerge part of the discussion of the work of
the Conference centred on the question of status. 1In
this connection, we may notice the debate in the House
of Lords, between Lords Parmoor snd Balfour. (14)

Lord Parmoor first criticized es inaccurate the
definition, "autonomous communities within the British
Empire,” and showed that it does not sgccord with legal
facts. The Report recognized these legal facts, but
made no sttempt to solve them. Instead, it left the
constitution of the enpire in a8 most indetermincte
condition - on the one hend giving & definition of
eguality which is contrary to fect, and on the other,
rostponing considerastion of & solution without which
equality cen not really exist.

In answer, Lord Belfour ss8id in pert: "Does
not the noble Lord see that it would be imprecticable

for the Conference




for the Conference of the Dominions end the Mother
Country to meet at Westminster to ssy: "Well, on

the whole we sre inclined to think the ideg8 of Empire
is one to which we may 211 look forwerd eand which will
embody equelity of status, but just think of how meny
questions we must decide before we get to thet point,
Here is this difficulty and there is anotter difficulty
arising out of the Act of 1865. There are 211 these
problers with regerd to the Merchant Shipping Act.

We must settle all those before we decide on what
Principle this colliection of self-governing states

is to work together."™ I boldly say to your Lordships"®
House thet thet is from beginning to end the wrong
way ©f going to work." Again: "You are to set your-
self every kind of problem, every sort of difficulty
which may conceivably arise in the course of applying
the broad principles of equelity of status before

you dare to gnnounce that equality of stetvs exists.

Can anything be more legal or less stetesmanlike.®"

The ergument of Lord Belfour was guoted

approvingly
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approvingly by Mr. King, while thaet of Lord Psrmoor
is similer to Mr. Bennett'!s and Mr. Cshan's. The
di £fficulty involved in the stetement thet there is
equality of stetus is thet it suggests literal

const ituti onal equelity between Canceda and England.

All thet Lord Belfour reelly ssys, however, is that
the legel limitations upon Dominion sovereignty

are sSo slight &s to be for the most part of little
practical importence - somet-ing of entirely different
imcort, & mere truism which was recognized long before
the Imperisl Conference. It is the feilure to
recognize this distinction which has given rise to
mueﬂ,looseness in thought and in phrase,.

The discussion of the Report gives rise to
severel considerations concerning the present eand
future constitution of the British Empire. There
egre onl four main ways in which this group of states
can remein together: - Pirst, as six fwlly independent
nations, joined under the personsal union of one king;

second, as
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second, as partners, with an equal or proportionete
voice in all metters effecting the proup as & whole;
third, as & group of netions, each fully eutonomous

in locel gffairs, but one of them predominant in
foreign policy; fourth, as & group of £ive subordine te
coun*ries, and one sovereign country with suthority
in all metters, genersl eand local.

It is plain thet while the fourth besis is
the existing one in lew, (and to some extent in practice)
the third approximetes most closely to the constitutional
position. Where the Renort is vague snd indefinite
is thet in some places it suggests that this third
conception shell give wey to the second, while in
others it accepts the fourth as the existing condition
and suggests theat it shell be replaced by the third.
In othrer words, does it aim merely to remove Impericl
control iIn such metters es merchent shipping, while
keeping it in foreign policy, or does it &im to
destroy the theoretical supremacy of Gregt Britain
altogether 2 If the former is the case, the task is
much more simple. 7The Imperiel Perliament might quite
easily, by legisletion, give the Dominions control

0f their merchant
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of their merchant shipping; power to enact extre-~
territoriel lews; andpower to amend their constitut ions.
It might 21s0 abolish the rights of reservation and
disallowence, and spperls to the Judiciel Committee,
But these things of themselves would leave untouched
the whole theory of the supremacy of the Imperisl
Porliement, sand the control of the British government
over the important questions of peace snd wr.

But to establish, in eny resl sense,exuality
of stetus, means to plece the Emnire on either the
first or second fnoting given above. Let us see the
difficulties involved in each of them, end why the
Conference did not and could not establish either.

As far as the "personsl union” theory is
concerned, it hes teen given expression to notably
in South Africa.:: Mr. Hertzog declared thet the
Locarno Treaty morked the rejfection by Great Britain
of the "group unity” idea, and = return to the
principle of the Versailles Treaty, where tre Dom-
inions hed international indepencence. Furthermore,

he said, the only
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he said, the only link between the Dcominions end
Great Britain is the crown. (1l5) In desling with
trenties, r. King suggested the seme idea. But the
fellacy of the srgument is sppecrent. It would imply
that each part of the empire can, of its own motion,
g0 to wer with any other part or & foreign stete.
The only sense in which the Dominions can possibly
be celled independent countries is that they could
secede 2t will from the empire. But as this would
be revolution, it lies outside the scope of & con-
stitutionsl right. The "personsal union" theory, in
fact, is so opposed to the whole historicel, legal,
and constitutional structure of the empire thet it
hardly needs denizal.

why, tken, cennot the secnd basis of union
be fulfilled todey ? The enswer is &s 0ld as Laurier’'s
dictum thet & voice in the direction of foreign af=-
feirs implies corresponding obligetions. The situstion
can be seen clearly by referring to our opening chapter.

Mr. King, in 1923,
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Mr. King, in 192Z, re used to commit Canads to the

Lausanne Tresty because he wes not consulted in its
negot iation. In 1924, egain, he esked that Cannda
should heve equal representetion with Great Britein

8t the Inter-Allied Conference. The British Govermnment
accordingly, sent € despatch to the Dominions, asking
for suggestions to provide for more effective consul-
tation, "so that the public opinion of the whole of
our Commonwealth of States should influence the volicey
for which the Commonwealth must be responsible.”™ This
was, in truth, comclying with the wishes of kMr. King.
The Can>dian Premisxr, however, mede & most unhearty
response to the offer, declaring that it seemed to
imply setting vup & supreme authority for the Empire.
In effect, therefore, his claim is the right to be
consvlted without incurring obliga*ticns. It needs
little agrument to show that this is s claim which

the British Government can not grant. 1In & question
of declering wer, for instance, no Dominion could
expect to have its advice considered if it resexrved

for itself
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for itself the right to remain neutrel.

To sum up: - to establish equality of status
in the empire necessitates either the grant of full
independence 2ll round, with no bond of union save a
common sovereign; or else, the right of the Dominions
to a voice in foreign policy. As for the first, it

is difficult to see how it could be done wi thout

destroying the empire; while the sezond implies cor-
respond ing obliga*tions and duties, for w-icn some
of the Pominions seem unprepared.

In this connection, one section from the Remort
deserves quotation: "The tendencey towards equelity of
status was both right and ineviteble. Geographical
and other conditions made tis imnossible of ettain-
ment by the way of federation. The only alternative
was by way of autonomy; and slong this roed it hsas
been steedily sought.”

The movement today is away from federation end
towards independent ectiome And while it is difficult

to see
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to see how the Empire can endure without the mechinery

for a united foreign policy, we must ramember thet it

is not slways by strict logic that British institutions

evolve and develop.
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Appendix I =« To show the designetion o2f plenipotentiaries.
Treaty of Peace between the Allied &nd Associasted Powers
and Germeny. Signed at Versailles, June 2Eth., 1919.
The President of the United States of America, by: (Here
follow the names of the plenipotentisries.)
His Mas jesty the King of the United Kingdom of Grest 3ritehn
and Ireland, and of the British Dominiorns beyond the
Seas, Emperor of Indis, by: Etec.,

and
for the Dominion of Cancde, by: Etc.,
for the Commonweslth of Australia, by: Ltec.

Bte., Etc.
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Appendix II « to show the designation of plenipotentiaries

Treaty of Peace with Turkey signed st Lsusanne

on July. 24th, 1923

In consequence the delegates hereafter mentioned met
at Lausanne:

For the British Empire : BEtc.

For France: Etc.

Etc. Etc.
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Appendix III -~ to show the designetion of pleninotentiaries
Convention, Protocol and Agreement between Canada and

the United States of Americe to regulate the Level of the
Lake of the Woods. ~ Signed =t Weshington, February 24th 1925
His Msajesty the King of the United Kingdom of Grest Britain
and Ireland and of the British Dominions beyond the Seas,
Emperor of Indie, in respect of the Dominion of Cenada, and
the United States of Americe, etc., etc.

Plenipotentiaries: -

His Britannic Mejest7, in respect of the Dominion of Censda:
The Honourehle Ernest Levnointe, K.C.,a member of His Majesty's
Privy Council for Canads =nd Minister of Justice in the

Government of that Dominion. etc., etc.
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Avpendix IV. - to show the desien-tion of p@nipotenticries
The Xellogg Pact for the Renunciation of War,
Plenipotentiaries:-
The President of the united States of America, A.3.
The President of the French Republic, C.D.
Btc.
His Ma jfec'; the King(full title):-
For Gre2t Britain z2nd Northern lrelsnd end £l1ll perts of

the British Emvire which sre not seyerate members of the

League of HNetion8--cvceececccccccn- mm e — e — - - E.F.
For the Dominion of Canada, TeHoe
For the Commonwealth of Australie, I.Je.
For the Domini»n o llew Zealand KoL
For the Union of South Africa M.,
For the Irish Free State 0.P.
For Indisa Q.R.
The President of the German Reich S.T.

Etc.
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