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ABSTRACT

PROSECUTING PRACTICES AND THE ADMINISTRATION OF
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The writer inquired into the practices of Crown
Attérneys in Eastern Canada. He found that con-
siderable and important differences exist between
what‘many a Crown Attorney does and that which
legal litérature and judicial decisions say he
shouid do. In the study which follows, those prac-
tices are described and analysed. The writer's
conclusion is that many of the practices are incon-
sistent with the concept-bf 'due process' and the
principles of the relationship between the indi-

vidual and the State, which that concept epitomizes.
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' INTRODUCTION

The writer inquired into the practices of Crown
Attorneys in Eastern Canada. He found that consider-
able and important differences exist between what
many a Crown Attorney does and that which legal 1lit-
erature and judicial decisions say he should do. In
the study which follows those practices are descfibed
and analysed. The writer's conclusion is that many
of the practices are inconsistent with the concept of
'due- process' and the principles of the relationship
between the individual and the state, which that con-
cept epitomizes.

Very little is known about the powers exercised
by Crown Attorneys and the factors that-influence )
their e#ercise qf discretion. In the past there have
been public pronouncementé by senior Crown authorities
describing the quasi-judicial role of the Crown Attor-
ney, his responsibilities and his duties. Legislatiﬁe
provisions which define the powers, duties and func-
tions of the Crown Attorney are significahtly absent.
Judicial pronouncements are, by their nature, infrequent,
réétricted in scope and, for the most part, directed to

. the Crown Attormey's forensic behaviour. Legal writings
developed from case-law and legislative materials, while

valuable and stimulating in many respects, reveal little




of the undercurrent of the processes, informal pract-
ices and day to day decisions. For this reason, the
writer formed the opinion that a contribution to the
knowledge and understanding of prosecutorial processes
could be made by a study of the prosecutors themselves.
This research focuses on persons and their actions in
their working environment. The legislative énd judi-

cial perspective is presented first and is followed by

the empirical data.



The Legislative and Judicial Perspective

PART I - THE JURISDICTION OF THE CROWN ATTORNEY

Territorial Jurisdiction

In the Province of Ontario, the Crowrn Attorneys

detl provides that the Lieutenant Governor in Council

may appoint a Crown Attorney 'for each county and for
each provisional judicial district'. The oath of of-
fice makes reference to a specific county or district,
the implication being that the Crown Attorney's juris-
diction in Ontario is restricted to the County or Dist-
rict to which he is appointed. The New Brunswick

Crown Prosecutors Act? offers no clear guideline except
for the fact that a Crown prosecutor performs the

dutiés previously performed by a clerk of the peace.3

Lerown Attorneys Aet, 1960 R.S.0. Cap. 82.

2pssented to June 10, 1966. Sections 1,2,3,4 proclaimed
in force January 4, 1967.

3Crown Prosecutors Act, 1952 R.S.N.B. Cap. 30. Crown
Prosecutors are a recent addition to the administration
of justice in New Brunswick, and currently perform those
prosecutorial duties which had been the prerogative of
the local clerks of the peace. Prior to January 1, 1967,
clerks of the peace conducted all prosecutions of indict-
able offences under the Criminal Code. In many cases, the
same clerk conducted summary prosecutions by special ap-
pointment by the Attorney-General -- The Clerks of the
Peagce Act, 1952, R.S.N.B., Cap. 30. The clerk of the peace
was to "attend and assist", when requested to do so by a
magistrate, in any proceeding where a person was charged
with an indictable offence punishable by imprisonment £for
a period of two years or more; An Act to Amend the Clerks
of the Peace Act, 1958 R.S.N.B., Cap. 26, assented to
April 18, 1558. The Clerks of the Peace Act, as amended,
was repealed and replaced by the Crown Prosecutors Act,
assented to June 10, 1966.



The latter was appointed to exercise his functions in
a particular county and a similar jurisdictional re-
striction would, therefore, appear to apply equally
to the Crown Attorney. The Nova Scotia Péosecuting
Officers detl provides a similar restriction dealing
with the appointment of 'County’ prosecuting officers.
A specific statement of the territorial jurisdic~
tion of the Crown Attorney is found in the Crown Attor-
neys 4dct? of Manitoba.
'Section 2(2): A Crown Attorney ... may be
appointed for any one or more judicial dis-
tricts, or any division of a judicial district,
and his duties restricted to the area for which
he is appointed; or he may be appointed for
the province at large, in which case his duties
shall extend thereto.'
Although an absence of statutory provisions regu-
lating the territorial jurisdiction of the Crown Attor-
ney is characteristic of the remaining provinces, the

county seems the standard local unit which delimits the

. territorial jurisdiction of the Crown Attorney.

1Prosecuting Officers Act, 1960 Acts of Nova Scotia,
Cap. 12, Section 4.

ZCran Attorneys Aet, 1954 R.S.M., Cap. 56, Section 2(2).



"'gSectlon 823 has‘sxnce been repealedﬂ\y 1953 54 S Cee: Cap
. ”

{‘"prosecutor" means the Attorney—General or, where theh”

‘Attorney General does not 1ntervene, means [

‘jand 1nc1u'

. Part XVIIIJKSpeedy Trlals of Indi table Offencee) of

’,The.Jﬁrisdiotionnoffthe.PriVate Proeecutorﬁ H_;'

Sectlon 2(33) of the Cr1m1na1 Code provrdes that'

"rwho 1nst;tutes proceedlngs to whlch the Codevappl;es,yf‘f*rr

vcounsel actldg on behalf of e1th

the Criminal ode, R.S.C." 1906 Cap. “'as. ‘amended..

”=the'sa1d'prov1nce, and 1n the prov1nces of Saskatchewan
~and Alberta,‘any 1ocal registry clerk, or deputy- clerk__

of the Superlor Court of Criminal’ Jurlsdlctlon of “the:
province, ‘OFr. any. clerk or acting:clerk of a’ district -
court, or any person conducting under proper authorlty

. the Crown business of the court. e S
This prov151on 1s no: 1onger to be found 1n the present EER

Code.



the trial, without the consent of the Crown.l This
approach is consistent with observations made by the
Quebec Court of Appeal in the case of Gaboury v. Gagné2

where Mr. Justice Howard said:

"The respondent, the alleged victim of the
assault, laid the information and complaint in
both cases, and with that his function as
' prosecutor should have ended and his name should
have disappeared from the record from that time
on except as a witness."3

All criminal prosecutions must be commenced in the
name of the Crown but the prosecutorial function is not
thereby limited to law officers of the Crown.4 Mr. Justice
Wilson outiined three situations which arise in the private

prosecution of indictable offencésfs

i ». Gilmore, 7-C.C.C. 219; See, e.g., R v. Clark, 9 C.C.C.
125; R v. Berthiaume, 37 C.C.C. 1l1l4; R v. Fraser, 19 D.L.R.
470,473; R v. Patterson, 36 U.C.Q.B. 129. It should be
noted that the majority of these cases dealt with speedy
trials of indictable offences under Part XVIII of the 6l1d
Code. 1935 R.S.C., Cap. 146. The Court in Maynard v.
Lapointe, 1951 Que. S.C. 113 held that prosecutions for
indictable offences, after the preliminary inquiry, must be
styled in the name of the Queen.

2Gaboury v. Gagné, (1930) 48 Que. K.B. 353. accord: Koo
Tuck v. Seallen, (1929) 46 Que. K.B. 347, 51 C.C.C. 365;
and Maynard v. Lapointe, (1951) Que. S.C. 113.

3ibid. at p. 355.

4For an interesting analysis of the question, see: Kaufman,
Fred, The Role of the Private Prosecutor, (1960-61) 7 McGill
L.J. 102. Relevant provisions of the Criminal Code (1953-
54) S8.C. Cap. 51 and amendments are Sections 692, 709,

451 (h), 453(1) (a), 454(4), 478(1), 489, 480, 584, 490, 471.
(hereinafter cited Code).

58 v. Schwerdt, (1957) 23 W.W.R. 374, 119 C.C.C. 8l (B.C.S.C.)



" .... insofar as private prosecutions are concerned

... there are three different situations created by
the Code in respect of the trial of the same offence:
(1) On summary trial before a magistrate, the private
prosecutor is heard as of right. (2) On ... trial
before a judge he cannot be heard unless the Attorney
General or the clerk of the peace prefer a charge, or
the Attorney General allows him to prefer a charge.

(3) On trial by judge and jury he may be heard by
leave of the Court, or the At+torney General."

In summary conviction offences? the informant or his coun-

sel may conduct the prosecutorial proceedings.3 The private prose-

lipid., at p. 46. This view is questioned by both Lagarde,
Supplement au nouveau code criminel annoté 1958 89 f£ff.

and Kaufman, op. cit., the latter at p. 113 suggests "that

the indications found in the Code favour the theory that,

in the case of indictable offense(s), -the common law has been
'altered, varied, modified and affected' by statute law to

the extent that a private prosecutor is deprived of any stand-
ing at trial, save in the case of defamatory libel." (emphasis
added). The function-of the private prosecutor under the
former Code was considered in R v. MelIbnee, (1950) 1 W.W.R.
894, 9 C.R. 447, 97 C.C.C. 89 (B.C.); R v. Whiteford, (1947)
l w.w.R. 903, 4 C.R. 318, 89 Cc.C.C. 74 (.B.C.); R v. Boulding,
(1920) 3 wW.W.R. 52, 13 sask. L.R. 383, 33 C.c.C. 227, 53
D.L.R. 657 (C.A.); R v. Knowles et al, (1913) 5 W.W.R. 20,

25 W.L.R. 302, 6 Alta. L.R. 221, 22 c.c.C. 66; 13 D.L.R. 773.

2Summary offences are to be distinguished from a summary
trial of an indictable offence. -

31n Ontario, however, the Crown Attorney may assume the
conduct of any case where, in the interest of the accused,
justice demands his interposition. Kaufman, op.cit., points
out at p. 103 that although the informant may conduct the
proceedings, it is questionable whether he can terminate

- them once they have been initiated. For a discussion of the -
problem see Martin's Criminal Code, (1955), 1053 f££f, and

R v. Leonard, (1962) 38 W.W.R. 300 (Alta.). In Quebec,
prosecutions for summary offences are normally conducted in
the name and at the instance of the informant: Gagnon v.
Morin, (1956) 116 C.C.C. 104. In Ontario, the Crown Attorney
normally conducts prosecutions in both summary and indictable
offences. Note also: Regina v. Devereaux, 1966 4 C.C.C.
147 disapproving of: Campbell v. Sumida, 1965 3 C.C.C. 29,
49 D.L.R. (24.) 263, 45 C.R. 198, 50 W.W.R. 16 (Man. C.A.)




cutor has a locus standi at the preliminary inquiry in

all cases in which the Attorney General has not intervened.l

Jurisdiction Before the Courts

In those provinces which are without a Crown

.

Attorney's Act the Crown Attorney appears before the courts
as agent of the Attorney-Generait_ A; such, he may conduct
proceedings before those courts where the Attorney-General
himself has a locus standi. The situation is more clearly

defined in the provinces of Manitoba,? Ontario3 and Nova Scotia?

lcode, Part XV, sections 451(h), 453(1)(a) and 454(4).

Note particularly Code S. 2(33). Kaufman, op.cit., suggests
at p. 105: "the Attorney General will not intervene unless
the charge is of sufficient gravity to warrant the appear-
ance of a Crown Attorney." This procedure may apply in
Quebec alone. Legislation in the other provinces does not

indicate the procedure followed by the Attorney General or
his agent.

2gection 6 of the Crown Attorneys Aet 1954 R.S.M. Cap. 56
provides that every Crown Attorney attends to all criminal
business at the sittings of Her Majesty's Court of Queen's
Bench and of the County Court Judge's Criminal Courts and
performs similar duties in the inferior courts of the province.

3section 14 of the Crown Attorneys Aet 1960 R.S.O. Cap. 82:
the Crown Attorney conducts preliminary hearings and prose-
cutions of indictable offences before the Supreme Court,

the Court of general sessions of the peace, the county or
district court, judges' criminal court and before magistrates
in summary trials of indictable offences under the Criminal
Code of Canada. Where in his opinion the public interest so
requires, he may also conduct proceedings in respect of any
offence punishable on summary conviction.

4section 4 of the Prosecuting Officers Act, 1960 Acts of
Nova Scotia, Cap. 1l2. The Attorney General appoints for
each county a Crown Attorney to exercise this authority on
behalf of the Crown.



where the Crown Attorney is statutorily empowered to
éppear at all levels.

An appeal may be lodged against an acquittal in
indictéble'offences on any ground that involves a éuestion
of law alone. An appeal may“élso be lodged, with leave of
the court of appeél or of a judge thereof, against the
sentence imposed by the trial court in proceedings by in-
dictment.l an appeal is instituted by notice of appeal
signed by an agent of the Attorney-Géneral. The agentwho
appears at the hearing of the appeal, must be directed by
the Attorney-General to launch the appeal.2 On summary con-
victions, the Attorney-General or his agent3 may appeal from

an order dismissing an information, or against the sentence. 4

lUnless that sentence is one fixed by law, see for example,
the Narcotie Control Aect, (1960-61) S.C. Cap. 35, S., 5.

2code, S.584, R v. Lemay (No. 2) 1 W.W.R. 843, (N.S.), 12 C.R.
81, 100 C.C.C. 365 (B.C.C.A.),affirmed (1952) 1 S.C.R. 232,
14 c.R. 89, 102 c.C.C. 1.

3tn Regina v. MacKenzie, (1966) 47 C.R. 68, "A notice of
appeal from the dismissal of a summary conviction charge was
signed by counsel as 'Counsel for the Attorney-General of
Canada.' On his authority being challenged, the appeal was
dismissed on the ground that the ewvidence showed that, at the
time of the launching of the appeal, there was not in exist=
ence a communication under the Attorney-General's hand auth-
orizing counsel to appeal.” Reliance was placed upon the
cases of Regina v. Yastrub, (1961l) 37 C.R. 185, 37 W.W.R.
463, 132 c.C.C. 315, and Regina v. Cannon, 39 C.R. 376 [1963]
3 C.C.C.::79. The Crown appealed to the Court of Appeal and.
the appeal was allowed on the authority of Regina v. Swantek,
44 C.R. 257, 49 W.W.R. 122,[1965] 1 C.C.C. 242. Where the
court approved that "the mere acting in a public capacity is
sufficient prlma facie proof of[the]appointment ...." per
Lord Colerlﬁﬁf 1n Regzna v. Roberts, (1878) 38 L.T. 690, 14.
Cox C.C.
4SectJ.on 1l4(g) of the Ontario Crown Attorneys Act, 1960 R.S.0.
Cap. 82 pravides that, where in the.opinion of the Crown
Attorney the public interest so requires, he shall 'conduct
appeals to the county or district court for offences punishable
on summary conviction'.
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PART II - PROCEDURAL DUTIES OF THE CROWN ATTORNEY

The Institution of Prosecutions

The Crown Attorney first'participates in the
prosecutorial process after the proceedings have been
commenced by the laying of an informatibn“or com.plaint.l
Legislative proﬁisions in Ontario suggest»that the Crown
Attorney's participation in the prosecutoriai process
begins with his duty to examine inforhations and to con-
duct preliminary hearings of indictable 6ffences.2‘ One .
exception to the general rule is the duty of a prosecutor,
upon written request,'to 'cause prosécutions for offences
against any Act of the legislature to be instituted on

behalf of any (provincial) governmental department or

agency'.3,

lsection 439 of the Criminal Code provides that "any one"
may lay an information. A Crown Attorney seems to be
embraced by the term "any one". See, for example:

Re Anthony (1932) 5 M.P.R. 498, 59 C.C.C. 158 (N.S.C.A.)

2 pouwn Attorneys Act, 1960 R.S.0., Cap. 82, S.l4(a).

3ibid. S. 14(f). "He does not in practice institute criminal
proceedings on his own initiative. Although there is power
to do so, it is one which is sparingly used and only in
exceptional circumstances. All criminal proceedings are
commenced by information or complaint sworn by an individual
whether private citizen or law enforcement officer, before

a justice of the peace." Bull, The Career Prosecutor in

Canada, 53 J. Crim. L., Crlmlnology and P.S. 89, 94 (1962)
(hereinafter cited as "Bull").
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In Nova Scotia, the Prosecuting Officers detl
empowers thé Crown Attorney to "take charge of and conduct
the prosecution of criminals,"” suggesting that this is done
only once an information has been laid. In contrast, the
Manitoba Statute provides that the Crown Attorney shall
"institﬁte and conduct on the part of the Crown, prose-
cutions for criminal and penal offences". 2

In Newfoundland,3 British Columbia,? Manitoba,>
Saskatchewan,6 and Alberta,7 the Attorney-General's powers
and functions are defined in terms.of those exercised by
the Attorney-General in England. In England, the Attorney-
Genéral has "overall authority for the initiation of criminal
proceedings“8 as well as the power toilay ex officio criminal
informations that are triable outside the normal process

of jury trial.? 1In addition, the Attorney General in

lProsecuting Officers Aet, 1960, Acts of Nova Scotia, Cap.
12 S. 4

2¢cp0un Attorneys Aet, 1954 R.S.M. Cap. 56, S.6(1) (a)
.BDepartment of Justice Aet, 1966, S.N., No. 35
‘4Attorney-GeneraZs Aet, 1960, R.5.B.C., Cap. 21
sAttorney-GeneraZs Aet, 1964, R.S.M., Cap. 13
64ttorney-Generals Act, 1965, R.S.S., Cap. 24
7éttorney-6enerals Aet, 1955, R.S.A., Cap. 19

8Edwards,J.LI.J,Law Officers of the Crown, (1964), 7. (here-
inafter cited as "Edwards")

9Edwards suggests ibid. at p. 266 that ex officio informations
presumably are confined to the restricted circumstances out-
lined in Blackstone's Commentaries, . namely, "to such enormous
misdemeanours as peculiarly tend to dlsturb or endapnger the
Queen's government."
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England has the power "to control the prosecution of
cases under a proliferation of statutory provisions that
restrict criminal proceedings to those cases in which the
consent of one or other of the Law Officers (Attorney-General
or Solicitor-General of England) has first been given."1
The Attorﬁeys-General of Newfoundlénd, British
Columbia, Manitoba, Saskatcinewan and Alberta therefore
possess the identical powers exercised by the Attorney-
General and Solicitor-General in England. The Crown
Attorneys in those provinces, exercising these powers as
agents of their respective Attorneys-General, would thereby
have considerable authority over the initiation of

-

prosecutions.
A prosecutor may prefer, before a grand jury,2 a bill

of indictment against any person who has been committed

for trial.? He mayiprefer that indictment in respect of

the charge on which that person was committed for trial, or

any charge founded on the facts disclosed by the evidence

taken on the preliminary inquiry.4

lEdwards,,op.cit., p. 7.

2Code, S. 489. In provinces where the grand jury does not
exist, New Brunswick, Quebec, Manitoba, Saskatchewan, Alberta,
British Columbia and in the Yukon and Northwest Territories,
it is sufficient if the trial of an accused is commenced by
an indictment in writing setting forthe the offence with
which he is charged.

3Under Part XVII of the Criminal Code.

4Code, S. 486.
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B. Stay of Proceedings

"The Attorney-General or counsel instructed by him
for the purpose may, at any time after an indictment
has been found and before judgment, direct the clerk
of the court to make an entry on the record that the
proceedings on the indictment shall be stayed accord-
ingly and ani recognizance relating to the proceedings

is vacated.”

The decision to enter a stay of proceedings is within
the sole discretion of the Attorney-General or his agents. 2
The procedure is limited to cases heqrd on a bill of indict-~-

ment, and then only_after the indictment has been signed orx

found.3 The entry of a nolle prosequi or stay of proceedings

lcode, s. 490. "This section provides a procedure which is
substantially the same as that known to the common law as

the entry of a nolle prosequi and may be considered as having
superseded the older procedure." --- Tremeear's Annotated
Criminal Code 6th ed. 843. '

2R v. Cooke, R v. Cooke, Dingman and Whittongﬁl94§[1 W.W.R.
849, 5 C.R. 430, 91 c.c.C. 310 (Alta.) This is true, even
when the prosecution is instituted by a private prosecutor:
R v. Blackley, (1904) 13 Que. K.B. 472, 8 C.C.C. 405 (where
the prosecution entered a nolle prosequi) R v. Edwards (1919
2 W.W.R 600, 31 C.C.C. 330 (Alta.) (where the prosecution
entered a stay of proceedings.)

3See, e.g., R v. Dunn,‘(l843) 1l C &K 730; Rv., Wylie, Howe
and MeGuire (1919) 83 J.P. 295, and R v. London County

Quarter Sessions Chairman, ex p. Downes {1954]I Q.B.1l, 6.

See also: (1956) Crim. L.R. pp. 725-726 and Edwards, op.cit.,
at pp. 236-37 " ... summary prosecutions cannot be stopped

by resort to this procedure where a charge is brought before

a magistrate's court for summary disposal, the leave of the
court being an essential prerequisite to a withdrawal of the
charge." In provinces where there is no provision for a grand
jury, a similar power exists after the preferring of a formal
charge in lieu of an indictment. See, e.g., R v. Edwards,
f1919) 31 c.c.c. 330. In Ontario, Section 8(b) of the Crown
Attorneys Aet (until amended 1926) conferred upon the Crown
Attorney the duty to institute and conduct prosecutions for
crimes "in the same manner as Law Officers of the Crown and
with like rights and privileges, except as to the right of
entering a nolle prosequi’ Significantly, in 1926 when this
act was amended, this exception was not included in the Act
that consolidated and gmended the Crown Attorneys Act, 1926
Statutes of Ontario, 16 Geo. V Cap. 32: nor is it to be:found
in the present Crown Attorneys Act, 1960 R.S.0., Cap. 82. The
legislation of other provinces makes no provision for the
entry of a nolle prosequi.
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does not constitute an acquittal and is no bar to

subsequent prosecution for the same offence.l

Investigation . "

Unlike the situation in many District Attorney

Aoffices in the United States,2 the offices of the Crown

- Attorney in Canada do not employ investigatory staff.3

Although without staff facilities attached to the offices,
there is some statutory authority which suggests that the
Crown Attorney himself-may participate in directing an
investigation to be made by police authorities. The
Manitoba Crown Attorneys Act? speaks, not only of the

Crown Attorney's duty to prosecute breaches of the criminal
law, but also of his osligatibn to assume, perform and dis-

charge all duties in ‘connection with the enforcement of the

criminal law.’ Similarly, in Ontario, the Crown Attorneye Act®

lpegina v. Beaudry [1967] T c.c.C. 272 (B.C.C.A.) R v Blackley,
(1904) 13 Que. K.B. 472, 8 C.C.C. 405; See e.g.,R v. Spence,
(1919) 45 0.L.R. 391, 31 C.C.C. 365, Goddard v. Smith, (1705)

6 Mod. 261, 87 E.R. 1008.

2See: Baker, N.F., and DelLong, E.H., The Prosecuting Attorney
- Powers and Duties im Criminal Prosecution, 24, J. of C.L.
and Criminology, 1025, 1049-55 (1933-34).

3Bull, op.cit., at p. 94 points out that the Canadian Crown
Attorney takes no direct part in the investigation of crime:
"The Crown Attorney is not a law enforcement officer; that
is a policeman's function."

4The Crown Attorneys Aet, 1954 R.S.M., Cap. 56.

Sibid., S. 6(3)

Scrown Attormeys Act, 1960 R.S.0., Cap. 82.



15

prescribes that the Crown Attorngy examine informations ...

... and "where necessary, cause such charges to be further

investigated."l

PART III - CROWN DISCLOSURE

Documents

An accused is entitled, after he has been committed
for trial or at his trial, to inspect without charge the
indictment, his own statement, the evidence and the exhibits,
if any, and to receive a copy of the evidence, of his own
statement, if any, and of the indictment.2 Furthermore, a
judge of a superior court of criminal jurisdiction or a
court of criminal jurisdiction may order the release of any

exhibit for the purpose of a. scientific or other test or

libid., S.14(a). In Ontario Section 8(1l) of the Administration
of Justice Expenses Aet, 1960 R.S.0., Cap. 6, provides that:
"Where, in the opinion of the Crown Attorney, special services
not covered by the ordinary tariff are necessary for the de-
tection of crime or the capture of a person who is believed to
have committed a crime of a serious character, he may authorize
and direct any constable or other person to perform such
serviéce." It is important, however, to read this section in
the light of the words, 'special services'.

2code S. 512. The Code also provides that the "trial shall
not be postponed to enable the accused to sefure copies
unless the court is satisfied that the failure of the accused
to secure them before the trial is not attributable to lack
of diligence on the part of the accused.”
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€§§ examinationl The prosecution or the defence may request
an order by summary application on three days' notice.?
There is no specific code provision permitting the defence

to inspect written statements made to the police by prose-

3

- cution witnesses prior to trial. In Regina v. Silvester

and Trapp4

defence counsel applied for production prior to
trial of all statements taken from witnesses, by the police,
during the course of their investigation. The app%ication

was refused on the ground that the defence is only entitled,

1Code S. 514. In the United States, under the new Federal
Rules of Criminal Procedure, Rule 16, reproduced in(1966)

35 Fordham Law R. 335, subsection (a) empowers the court to
grant the defendant discovery of his own admissions, confes-
sions, or testimony before a grand jury. The disclosure of
other materials, documents, tests and reports are also sub-
ject to discovery by the defence if the defence agrees to
mutual disclosure.

In England, the relevant legislation is The Admini-
stration of Justice Miscellaneous Provisions Act, 1933, 23
and 24. Geo. V, Cap. 36 schedules 1-3; and The Magistrates'
Courts Act, 1952, 15 and 16 Geo. VI and 1 Eliz. II, Cap. 55.

2code, S. 514(1).

3see Section 10(1) of The Canada Evidence Act, 1952, R.S.C.
Cap. 307. It provides as follows: "Upon any trial a witness
may be cross-examined as to previous statements made by him

in writing, or reduced to writing, relative to the subject-
matter of the case, without such writing being shown to him;
but if it is intended to contradict the witness by the writing,
his attention must, before such contradictory proof can be
given, be called to those parts of the writing that are to be
used for the purpose of so contradicting him; the judge, at
any time during the trial, may require the production of the
writing for his inspection, and thereupon make such use of it
for the purpose of the trial as he thinks fit." In R v. Lepine,
(1962) 39 wW.Ww.R. 253, 38 C.R. 145 (Sask.) production was
ordered of a memorandum prepared by a police officer and re-
ferred to by him just prior to trial.

4Regina v. Silvester and Trapp, (1959) 29 W.W.R. 361, 31 C.R.
190 (B.C.)



17

as of right, to those documeuts referred to in Section 512

of the Criminal Code. There is no duty, said Mr. Justice
Verchére, upon the police, to open their files to an-
accused and furnish him uith ail the various statements in
writingitaken‘by them froﬁ proposed witnesses during the .
course of their investigation.l |

In Regzna v, anland 2 Mr. Justlce Wllson, suggests
that there is no duty upon the prosecutlon to: produce for
1nspectlon, before trlal,_statements of Crown w1tnesses.

_ Any defence demand for:their-productiou should-be,made to
the trial Judoe,'at trial, and not before."At the7same'time
he goes on»to suggeet-thatfa:prosecutor hasxconeiderabie
discretion and if in‘doubt, should exercise it 1n favour of
the accused by reveallng to the defence both 51gned and
uns1gned statements. He quotes.w1th approval that I have
always understood to be theblaW" the,remarks.of W;B.'COmmon,

Q.C., then Director:of Public‘Prosecutions for Ontario:3

libid., at p. 363.

2In Regina v. Finland, 31 C.R. 364 the Court held that the
Criminal Code did not require the production for inspection
before trial by the accused or his counsel of written state-
ments of Crown witnesses obtained by the police. The Court
also ruled that both Rex v. Mahadeo, 1936 3 W.W.R. 443

1936 2 All E.R. 813, 3 Abr. Con. (2d) 244 and Rex v. Clarke,
(1930) 22 Cr. App. R'58 were authority for the proposition
that statements must be produced, if required, at the trial
and not before. -

3ibid. at p. 367, (as reported in 1955, Special Leetures of
the Law Society of Upper Canada at p. 3). In Regina v.
Lantos, 1964 2 C.C.C. 52 the B.C. Court of Appeal ruled
that statements of prospective Crown witnesses do not con-
stitute "evidence" which an accused is entitled to inspect
under Code, S.512(a). Before trial, the production of state-
ments of Crown witnesses for inspection by the accused is a
matter within the discretion of the Crown prosecutor.
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«s. in all criminal cases there is complete
disclosure by the prosecution of its case to the
defence. To use a colloquialism, there are no

'fast ones' pulled by the Crown. The defence does

not have to disclose its case to the Crown. We do not
ask it for a complete and full disclosure of the case.
If there are statements by witnesses, statements of
accused, ... they know exactly what our case is, and
there is nothing hidden or kept back or suppressed so
that the accused person is taken by surprise at a trial
by springing a surprise witness on him. In other words,
I again emphasize the fact that every safeguard is pro-
vided by the Crown to ensure that an accused person,
not only in capital cases but in every case receives
and is assured of a fair and legal trial."l

lThis view would appear to be consistent with Lord Devlin's
account of disclosure at preliminary inquiry in England. He
writest " ... the prosecution can be compelled to make a
complete disclosure of the whole case ... Would not the ad-
vocate for the prosecution, as practically minded as his
colleague for the defence, want to retain at least as much as
he could of the element of surprise? Would it not be his
object to disclose only as much of his evidence as was nec-
essary to secure a committal and try to keep some cards up his
sleeve? The answer is that he is not permitted to do that. He
is not obliged at the trial to confine his case only to the
material which he put before the magistrate because he may
obtain other material afterward. But if he does so, he must
disclose it by serving on the defence a notice setting out in
the form of a statement by the witness the additional evidence
he proposes to call. 1In this way, the defence gets to know
the whole of the material that will be put against them."
contra: see Louisell, "Criminal Discovery: Dilemna Real or
Apparent” 49 Calif. L. Rev. 56 (1961) at p. 66. Compare two
of the earlier cases on the subject: Reg v. Connor, (1845)

1 Cox C.C. 233; and Reg v. Flannagan, (1884) 15 Cox C.C. 403.
Where evidence is to be produced for the first time at the
trial the disclosure of such evidence by the Crown Attorney
would be in the interests of justice. Richard v. R. (no. 1)
L959) 43 M.P.R. 229 (N.B.C.A.) applying R v. Cunningham,
@952) 15 C.R. 167, 30 M.P.R. 34. R v. Finland, 31 C.R. 364,

R v. Bohozuk, (1947) 87 C.C.C. 125 and R v. Bryant; R v.
Dickson (1946) 31 Cr. App. R. 146, This was done in the case
of R v. Towers (1962) 40 W.W.R. 75 (Sask.) A Judge may order
the production of a statement by a Crown witness if he be-
lieves it in the interests of justice that defence counsel

- should have the statement for the purpése of cross-examination:
See, e.g., R v. Weigelt, (1960) 32 W.W.R. 449 (Alta. C.A.)

R v. MelNeil, (1960) 31 W.W.R. 232 (Sask.); R v. Hall, (1958)
43 Cr. App. R. 29.

For an appreciation of the development of the American
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B. Witnesses

It is the practice in England and in a number of
Canadian provinces, to endorse, on the back of the indict-
ment, the names of these witnesses the Crown intends to
call. The question arises as to what obligation there is

upon the Crown to call these witnesses and what recourse,

if any, is open to the defence if one or more of the wit-

nesses whose names appear on the indictment are not called.

In the case of Seneviratne v. The King the Court said:

"Their Lordships cannot ... approve of an idea that

a prosecution must call witnesses irrespective of
considerations of number and of reliability, or that
a prosecution ought to discharge the functions both
of prosecution and defence. If it does so, confusion
is very apt to result, and never is it more likely to
result than if the prosecution calls witnesses and
then proceeds, almost autqmatically, to discredit them
by cross—examination. Witnesses essential to the un-
folding of the narratives on which the prosecution is
based must, of course, be called by the prosecution,

case law see: Mooney v. Holohan,294 U.S. 103 (1935); ﬁyle V.
Kansas, 317 U.S. 213 (1942); Alcorta v. Texas, 355 U.S. 28
(1957) ,Napue v. Illinois, 360 U.S. 264 (1959); United States

ex rel. Montgomery v. Rjagen, 86 F. Supp. 382 (N.D.I1l.) (1949);
United States ex rel. Almeida v. Baldi, 195 F2d. 815 (3d.Cir.1952)
United States ex rel. Thompson v. Pye, 221 F.2d. 763 (3d. Cir.
1955); United States v. ConsolidatedLaundries Corp., 291 E2d.
563 (2d. Cir. 1961); Kyle v. United States, 297 F.2d4. 507
@d. Cir. 1961); Brady v. Maryland, 373 U.S. 83 (1963) where
the majority ruled at p. 87, "We now hold that the suppres-
sionbby the prosecution of 'evidence favourable to an accused
upon request violates 'due process where the evidence is mat-
erial either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution." See also the
recent cases of Miller v. Pate, 87 S.Ct. 785 (1967); Giles v.
The State of Maryland, 87 S.Ct. 793 (1967).
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whether in the result the effect of their testimony
is for or against the case for the prosecution."l

Both in England and in Canada, the prosecution is bound
to call all material witnesses even though their testimony may
be inconsistent. The prosecutor, however, exercises an ab-
solute discretion in determining what witnesses are material.
The Crown Attorney is not bound to call witnesses merely because
their names appear on the back of the indictment. Furthermore,
the court will not interfere with the exercise of the Crown
Attorney's discretion in this regard unless it is demonstrated

"that the prosecutor has been influenced by some oblique motive. "2

lseneviratne v. The King, (1936) 3 All. E.R. 36 at 49. For
earlier cases on the subject see; Reg v. Stiginani, (1867)
10 Cox C.C. 552; Reg v. Greenslade, (1870) 1l Cox C.C. 412;

R v, MeClain, (1915) 23 D.L.R. 312; 23 C.C.C. 488; 8 A.L.R.
73. accord: Muhammed El Dabbah v. Attorney General for
Palestine, (1944} A.C. 156; R v. Woodhead, (1847) 2 C.R.R.
520; R v. Cassidy, (1858) 1 F and F. 79. See too, the recent
case of Dallison v. Caffery, [19641 2 All E.R. 610 at 618
where Lord Denning suggests that if prosecuting counsel is
aware of a credible witness "who can speak to material facts,
which tend to show the prisoner to be innocent, Le must either

. call the witness himself or make his statement available to the
defence."

' 2Muhammed El Dabbah v. Attorney-General for Palestine, [194€]
A.C. 156, 167:. See: Lemay v. The King, (1952} 1.S.C.R. 232,
Agostino v. The Kimg, [1952} 1 S.C.R. 254, and R v. Byrne,
(1953) 16 C.R. 133 where the defence alleged, on appeal, that
the trial judge had erred in holding that the Crown was not
obliged to call a witness who had given evidence at the pre-
liminary hearing. Mr. Justice Bird, speaking for the Court
said, (at p. 135) "There was nc suggestion that the decision
of Crown counsel to refrain from calling the witness was in-
fluenced by any oblique motive. Therefore, in the circum~
stances, I consider that Crown counsel has a discretion as to
whether or not the witness in question should be called.
Having.decided to the contrary, his duty went no farther than
to make the witness available to the defence, which was done,
but defence counsel did not choose to call him."
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PART IV =~ DISCRETION OF THE CROWN ATTORNEY

Discretion to Initiate Prosecutions

The Provincial legislation refers, almost exclusively,
to the prosecuting officer's duty to conduct criminal prose-
cutions. The exception to this is the Manitoba Crown Attorneys
dctl which provides that every Crown Attorney shall "institute
and conduct", on the part of the Crown, prosecutions for
criminal and penal offences. Section 439 of the Criminai-Code :
provides that "anyone" may lay an information, and would éeem
to include the Crown Attorney. The Crown Aﬁtorney may'indif-
ectly exercise control over the initiation of prosecﬁfioﬁé.
He may advise persons, including the police, wh6 wish to lay
charges as to whether a criminal offence is disclosed by the
facts, wkether a prima facie case is made out and whether a
prosecution is justified. This duty'may be implied from the
general legislative provisions.2

The Crown Attorney exercises his discretion over the

initiation of habitual criminal proceedings.3 Certain proced-

Leroun Attorneys Act, 1954 R.S.M., Cap. 56, Section 6(a).

2Manitoba Crown Attorneys Act, ibid. S. 6 (1) (c) and the
Ontario Crown Attorneys Act, supra S. l4(a). Section 1l4(f)
of the Ontario Act also provides that the Crown Attorney
shall, when requested in writing cause prosecutions for
offences against any Act of the Legislature to be instituted
on behalf of any governmental department.

3

Code, S. 660.
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ural requisites must be met by the Crown.l Individual local
Crown Attorneys or Assistant Crown Attorneys exercise complete
discretion when deciding whether or not to institute a habitual
criminal prosecution. This leadskég a variety of standards
for initiating proceedings. Some Crown Attorneys never con-
sider using the provisions2 and others find the proceedings
useful and institute them often.3

The prosecutor mgy prefer, before a court constituted
with a grand jury, a bill of indictment against any person
who has been ccocmmited for trial.4 He may prefer an indictment
in respect of the charge on which that person was committed for
trial, or in respect of any charge founded on theifacts dis-

closed by the evidence presented at the preliminary inquiry.

1Among other requirements, the Attorney General of the province
in which the accused is to be tried must consent, and seven
clear days' notice must be given the accused by the "prose-
cutor”. (Code S.662(1)). 1In Re Mark, [1964] 2 c.C.C. 398,

43 C.R. 39 (B.C.S.C.) the Prosecutor for the Municipality of
Burnaby made the application. The Comrt ruled that the
"prosecutor" who institutes and gives notice under Section
662(1) is "the person who institutes proceedings to which this
Act applies" (Code, S.2(33)). For this reason it made no
difference that the applicant was not the same prosecutor who
initiated the indictment for the primary offence. (see: Code,
S.660(1l)) accord: Regina v. Swontek, (1965) 44 C.R. 257.

2In the Province of Quebec there have been only three convic-
tions under the habitual criminal provisions of the Code.

3British Columbia: See also: Grosman, B.A., The Treatment of
the Habitual Criminal in Canada, 9 C.L.Q. 95 (1966).

dcode, s. 4386.



A similar discretionl is conferred upon the Attorney--General.2
In a number of provinces the grand jury does not exist,3 and
the trial of an accused may be commenced by written indictment

preferred by the Attorney-General or his agent.4

Discretion as to Mode of Procedure

Certain offences are, by the enactment creating them,
made triable either on indictment or on summary conviction.
With few exceptions, theppunishment is more severe when the

procedure is by way of indictment. The accused cannot choose

lphat Section 486 confers a discretion is borne out by the
cases of R v. Faulkner (1911) 18 W.L.R. 634, 16 B.C.R. 229;
19 c.c.Cc. 47 (C.A.) and Gagnon v. R , (1911) 23 Que. K.B.
390, 24 c.c.C. 51 (C.A.) which also suggest that the bill of

23

indictment need not contain a statement that counsel presenting

it is the representative of the Attorney-General.

2Code, S. 487. But note that a committal is not an essential

condition under S. 487 and the Attorney-General is untrammelled

in his discretion to prefer a bill of indictment for any charge.
See, e.g., R v. Court, 19 M.P.R. 436, 4 C.R. 183, 88 C.Cc.C. 27,
(1947 3 D.L.R. 223 (P.E.I.); Regina v. Beaudry, (1967) 50
C.R.I. accord: R v. Duff, (1909) 2 sask. L.R. 388, 15 C.C.C.

454 (C.A.), In re Criminal Code, (1910) 43 s.C.R. 434, 16 C.C.C.

459; R v. Nyeczyk, (1919) 2 wW.W.R. 661, 30 Man. R. 17, 31 C.C.C.
240 (C.A.); R v. Simpson and Simmons, [1943] 2 W.W.R. 426,
59 B.C.R. 132, 79 C.C.C. 344, (1943} 3 p.L.R. 355 (C.A.) and

80 c.c.c. 78, {1942} 3 D.L.R. 367 (Can.) refusing leave to
appeal. )

3New Brunswick, Quebec, Manitoba, Saskatchewan, Alberta and
British Columbia.

4code, S. 489.
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the mode of trial, and the great weight of authority suggests

that this is a matter within the sole discretion of the prose-

cution.l

Discretion to Compromise Cases?

On a plea of guilty, the judge or magistrate should be
satisfied that the accused understands the nature of the
charge and the meaning of his plea.3 A plea of guilty is the
equivalent of an admission, by the accused, that the Crown
could, if necessary, establish his guilt.4 Consequently,

when it appears that the piea may have been involuntary, it

lsee, e.g., Rex v. West, (1915) 25 C.C.C. 145 (Ont.C.A.);

ex v. Solomon, (1918) 34 C.C.C. 171 (N.S.) Rex v. McNabb,
(1919), 32 C.C.C. 166 (Alta.); Ex p. Denis, (1927) 49 C.C.C.
8 (Man.) where the suggestion is made that the discretion may
lie partly with the magistrate; Regina v. Pauloviteh, (1966~
67) 49 C.R.21." '

For an interesting American analysis see Moley, The
Inittation of Criminal Prosecutions by Indictment or Inform-
ation, 29 Mich. L. Rev. 403 (1931); Dession, From Indictment
to Information - Implications of thz Shift, 42 VYale L.J. 163
(1932).

2p discretion to reduce the charge or to promise lighter sen-
tence in return for a guilty plea.

3r v. Haines, (1960) 127 C.C.C. 125 (B.C.) This may require
taking evidence; see, e.g., R v. Johnson and Creanga, [1945]
3 W.W.R. 201, 62 B.C.R. 199, 85 C.C.C. 56, [1945] 4 D.L.R. 75;
R v Hand, [1946] 1 W.W.R. 421, 1 C.R. 181, 62 B.C.R.359, 85
c.C.C. 388, [1946] 3 D.L.R. 128; R v. Milina, [1946] 2 W.W.R.
584, 2 C.R. 179, 86 C.C.C. 374; R v. Belton, [1947] 2 W.W.R.
241, 89 c.C.C. 356; R 'v. Gordon, [1947] 1 W.W.R. 468, 3 C.R.
26, 88 C.C.C. 413; R v. Karas, (1961) 131 C.C.C. 414. It
is not, however, obligatory to hear evidence: R v. Maynard,
(1946) 2 C.R. 81 (Que. C.A.).

4R v. Grant, 57 N.S.R. 325, 42 c.c.C. 344 [1924] 3 Dp.L.R.
985 (Sub nom. R v. Rosp, (C.A.) See also: R v. Inglis,
(1917) 23 Argus L.R. (Austr.) 378.



may be set aside, Thié will occur when the plea is induced
by a person in authority who may have held out a promise

of favour or advantage.l in Rex v. Stone? the Crown promised
the accused that a minimum fine would be imposed in return
for a guilty plea and the disclosure of certain information.
The accused's information, however, was subsequently deemed
valueless, and the méximum:fine was imposed. The accused
appealed and the conviction was guashed. On appeal by the
Crown to the Nova Scotia Supreme Court, it was held that the
accused was rightly allowed to appeal from her conviction
following her plea of guilty.3

In Weiner v. The Queén4 the accused pleaded guilty to

leuerin v. B, (1933) 55 Que. K.B. 84, 60 C.C.C. 350 (C.A.)
per Walsh, J. referring to R v. Brown, (1848) 17 L.J.M.C.
145, and R v. Dawson, (1924) 18 Cr. App. R. Ill.

2pex v. Stone, (1932) 58 C.C.C. 262 (N.S.C.A.)

3after the conclusion of the evidence and after the accused
has been declared guilty it is "quite proper for the magis-
trate to permit either the Crown or the accused or both to
give evidence not only respecting the character, good or ill,
of the accused but also of "any other relevant circumstances

or conditions with the view of enabling the magistrate to form

an opinion as to what would be a suitable and proper sentence
to impose" - Rex v, Pinder, (sub nom. Penders) 40 C.C.C. 272,
277. See also: Archbold's Criminal Practice, 25th ed., 218-

25

219; Rex v. Bonnevie, (1906), 10 Cc.C.C. 376; R v. Piluk, (1933),

60 C.C.C. 92; R v, Markoff, (1937) 67 C.C.C. 308; R v.
Campbell, (1911), 6 Cr. App. R. 131l. The practice in England
resembles that in Canada and is set forth in Rex v. Campbell,
(1911) 27 Times L.R. 256 by Lord Alverstone, C.J.

4yeiner v. The Queen, (1962) Que. Q.B. 356.
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two counts of possession under Section 296 of the Criminal
Code. Certain representations had been made by an urispecified
"person in authority" promising. a suspended sentence in return
for the gquilty plea. The accused was sentenced to a term in
prison. On appeal, the coﬁrt held that "dans l'intérét de la
justice, l'accusé doit &tre autorisé a retirer son aveu pour
lui substituer une dénégation de culpabilité."l

In the recent case of R v. Barry Allan Marks,? the
accused, in return for his willingness to testify for the
Crown in another trial, was promised certain inducements by
the Crown.3 The Crown carried out its part of the agreement.
However, when Marks testified in the other case, he divulged
the substance of his arrangement. with the Crown in open court,
thereby seriously reducing the value of his testimony in that
case. Consequently, the Crown appealed Marks' sentence. 1In
dismissing the appeal Mr. Justice Roger Brossard delivering

the unanimous decision of the Court gave effect to the prior

lipid. at p. 357. 1In Courtois v. The Queen, (1962) Que. Q.B.’
364 in identical circumstances the court ordered a new trial
on the authority of unspecified "cas classiques reconnus par
la jurisprudence." (ibid., p. 364).

2R ». Barry Allan Marks, Unreported judgment, Quebec Court
of Queen's Bench, Appeal Side, No. 2449, March 20, 1967.

3These were promises regarding length of sentence and the
timing of parole.
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agreement between the Crown and the accused.l

Discretion With Regard to Bail

The primary consideration for granting bail is the
probability of the accused appearing for trial.2 Though

this is the determining question, other factors may be

1The Court noted that the Crown Attorney had advised the
Court of the accused's co-operation since the inscription
in appeal. Mr. Justice Brossard added that the police had
benefited from Marks' information and his co-operation with
the Crown was indicative of probable rehabilitation and the
trial judge had not considered this point.

With regard to the American practice, Dession points
out that "the great majority of convictions in both federal
and State courts are based on pleas of guilty, most of which
result from compromises involving waiver of felony or some
other reduction in the charge or a recommendation for suspen-
sion of sentence." - Dession, op.cit., p. 374. See also:
(Report on Prosecution), United States National Commission
on Law Observance and Enforcement, (1931). 95 et seq.; Miller,
The Compromise of Criminal Cases, So. Calif. L. Rev. 1 (1925);
Newman, Pleading Guilty for Considerationt A Siudy of Bargain
Justice, 46 J. Crim. L. and Criminology, 780 (1956), Note,
Guilty Plea Bargaining: Compromises by Prosecutors to Becure
Guilty Pleas, 112 U. Pa. L. Rev. 865, 893 (1964); Weintraub
and Tough, Lesser Pleas Considered, 32 J. Crim. L. and Crimin-
ology, 506 (1942); Littleton, Acceptance of Lesser Pleas -
A Matter of Honest Discretion, 14 The Panel 1 (No. 3., 1936);
Mills, The Prosecutor: Charging and Bargaining, U. of Ill.
L.F. 511 (1966); Arnold, Law Enforcement: An Attempt at
Soeial Dissection, 42 Yale L. J. 1 (1932). However, in
People v. Elksnis, 23 App. Div..2d. 722, 258 N.Y.S. 2d. 351
the court ruled that any guilty plea promlsed upon a bargain
with a judge is necessarily involuntary and void. The American
courts usually have not distinguished between promises made
by judges and those made by prosecutors: Shelton v. U.S5., 356
U.S. 26 (1958).

2See, e.g., R v. Samuelson and Peyton, 33 M.P.R. 116, 17 C.R.
395, 109 c.Cc.C. 253 (Nfld.) per Winter, J.; R v. Rose, (1898)
L.J.Q.B. C.J., MeIntyre v. Recorder's Court, (1947) R.L. 357
(Que.); R v. Henderson, (1963) 45 W.W.R. 55 (Alta.) Re Robinson,
(1854) 23 L.J.Q.B. 286, R v. Scaife, (184l1l) 9 Dowl. 553, 10
L.J.M.C. 144.
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considered in connection with this one inquiry.1 The dec-
ision whether bail will be granted rests with the Court,2
and the matter of the sufficiency of the bail and the
sureties is for the judge. It should not be left either to .
the justices who take the recognizance nor thethe Crown

k|

Attorney. However, section 14(j) of the Ontario Crown

i
12 ». Lepicki, [1925] 2 wW.W.R. 726, 44 C.C.C. 263 [1925)
4 D.L.R. 170 (Man.). Factors include: the likelihood of !
the accused repeating the offence while on bail: R ». -
Pnillips, (1947), 32 Cr. Appd. R. 47, applied in R v. Vickers
and Fletcher, {1949} 1 W.W.R. 431, 93 C.C.C. 342 (B.C.)
accused's long record including escapes: R v. Edgecombe,
{1949} 2 w.W.R. 584 (B.C.) danger to the public: In re J.
(l945), 19 M.P.R. 149 (P.E.I.); R v. Russell, [1919] 3 W.W.R.
306, 32 c.C.C. 66, 48 D.L.R. 603, 50 D.L.R. 629 "(Man.). In
R v. Fortier, (1902) 13 Que. K.B. 251, 23 C.L.T. 115, 6 C.C.C.
191, the Court said: "... it is proper to consider the nature
of the offence charged and its punishment, the strength of
the evidence against the accused, his character, his means
and his standing." accord: R v. Gottfriedson, (1906) 10
c.C.C. 239 (B.C.) E=x parte Huot, (1882) 8 Q.L.R. 28, 5 L.N,
160 (C.A.); R v. Dillenge, [1923] 1 wW.W.R. 448, 39 C.C.C.
168 (Bask.) R v. Higgims, (1835) 4 0.8. 83 (C.A.) R v,
Jones and Skinner, (1835) 4 0.8. 18, R v. Spicer, (1901) 5
c.C.C. 229 (N.S.). 3

2pevlin, op.cit., states at p. 91: "The granting of bail,
except in cases of murder and treason is thus discretionary."
Furthermore, Code, Section 463(3) provides as follows: "The
judge or magistrate may, upon production of any material
that he considers necessary upon the application, order that
. the accused be admitted to bail." applied in: R v. Russell,

{1919] 3 w.W.R. 306, 32 CCC.C. 66, 48 D.L.R. 603, 50 D.L.R.
629. |

38 v. Greig, (1914) 30 W.L.R. 285, 23 C.C.C. 352 (sask.).
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Attorneys Act, provides that every Crown Attorney shall
"where a prisoner is in custody charged with or
convicted of an offence and an application is made
for bail, inquire into the facts and circumstances
and satisfy himself as to the sufficiency of the
surety or sureties offered, and examine and approve
of the bail bonds where kail is ordered."

With the exception of this provision, there is no further

legislation specifically relating to the duties of the

Crown Attorney at bail hearings.t

E. Discretion to Dismiss Proceedings

The terms "stay of proceedings" and "charge withdrawal" are
not synonymous. When a charge has been withdrawn there is
no charge remaining on the record, and to continue the
‘prosecution a new charge must be laid. Therefore, the
withdrawal ofva charge ends the proceedings. However, when
a stay is entered the Crown may, at a future date, continue
the proceedings without laying any charge. Entering a stay -
of proceedings merely suspends the charge or charges.2

The Attorney-GeneraL, or counsel instructed by him, may

3

direct a stay of proceedings. All proceedings on the indict-

lorown Attorneys Aet, (1960) R.S.0. Cap. 82, It is noted
in Tremeear at p. 788 that "in practice, however, the usual
order for bail directs the release of the accused upon his
entering into a recognizance with sufficient sureties 'to the
satisfaction of the agent of the Attorney-General'."

2R v. Leonard, ex p. Graham, [1962] 133 c.c.C. 230, 37 C.R. 374.

3Code, S. 490. This applies to proceedings by way of indict-
ment. See Tremeear, op.cit., p. 13 footnote ¥, The suggest-
ion is that this procedure has supergeded the older procedure
of nolle procsequi.




ment are stayed accordingly and any recognizance relating

- to the proceedings is vacated. The stay may be directed
at any time after an indictment has been found and before

judgment.l It does not constitute an acquittal, and is no

2

bar to a fresh prosecution for the same offence. The

exercise of discretion to stay proceedings may be summarized

as followé:

"The question of entering a stay of proceedings ...
is something entirely and solely within the power
conferred by Parliament in and through the Criminal
Code on the Attorney-General, and by him to be dele-
gated to Crown counsel in appropriate cases. It lies
entirely outside the ambit of the authority of the
court, and when entering a stay while a criminal
court is sitting, Crown counsel does not address the
court .... but the clerk of the court. The court

has no part in any stay, and it is for the Attorney-
General ... to determine the course of action ... in
regard to the future disposition of the stayed charge."3

1z ». Edwards, [1919] 2 wW.W.R. 600, 31 C.C.C. 330 (Alta.)

25ee, e.g., R v. Bladkley, (1904) 13 Que. K.B. 472, 8 C.C.C.
405; R v. Spence, (1919) 450 L.R. 391,31 C.C.C. 3865; Geddard
v. Smith, (1705) 6 Mod. 261, 87 E.R. 1008.

3r v. Cooke; R v. Cooke, Dingman and Whitton, [1948] 1 W.W.R.
849, 5 C.R. 430, 91 C.C.C. 310 (Alta.) per Boyd McBride, J.
The courts are most reluctant to interfere with the exercise
of the Attorney General's discretion, even where the inform-
ant desires the continuance of the proceedings: R v. Leonard,
(1962) 38 W.W.R. 300 (Alta.) The American position is summar-
ized in Dession, op. cit., at p. 374. See also: Note, Prose-
eutor's Diseretion, (1954-55) 103 Univ. of Pa. L. Rev. 1057 at
pp. 1066~1072 and the recent case of Klopfer v. State of North
Carolina, 87 S. Ct. 988 (1967). In England, the Attorney-
General is empowered to terminate any case tried on a bill of
indictment by entering a nolle prosequi only after the indict-
ment has been signed or found. See, e.g., R v. Dunn, (1843) 1
C. & K. 730; R v. Wylie, Howe and McGuire, (1919) 83 J.P. 295;
and R v. London County Quarter Sessions Char ex parte Downes,
[1954) 1 Q.B. 1 at p. 6; R v. Colling, (1847), 9 L.T.0.S. 180;
R v. Allen, (1862), 1 B. & S. 850; Jones v. Clay, (1798), 1
Bos. and P. 191.

30
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In the recent case of Regina v. Beaudry,l Crown
Counsel directed the Clerk of the Court to enter a stay of
proceedings after the accused had testified in his murder |
trial and the Judge had directed the jury to return a verdict
of acquittal. The trial Judgé #eceived the jury's verdict
of acquittal notwithstandingzthe stay. The British Columbia
Court of Appeal ruled that once the Crown Attorney had
entered the stay (on the instructions of the Attorney-General)
it was beyond £he trial Hudge's‘authority to accept the jury's
verdict. Consequently the acquittal was a nullity. Accord-
ingly when the Crown immediately laid a charge of assault,
causing bodiiy harm against the accused, arising out of the
same fact situation,vthe Court ruled that fhe accused was not
put in double jeopardy. Mr. Justice Bull confirmed the sole
discretion of the Attorney-General in this regard when he
said,

"The entry of a stay is a statutory administrative

discretion given to the Attorney-General and, if

exercised, his direction is to the Clerk of the

Court as such and is outside any control of the

Judge."2

My. Justice Bull indicated that he was not convinced of the

"propriety or fairness" of the procedure taken by the crown.3

lpegina v. Beaudry, [1967] 1 C.C.C., 272.

2ipid. at 275.

3ibid. at 276.
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PART V ~FORENSIC BEHAVIOUR

" Crown counsel, in a criminal case, should act in a
quasi-judicial capacity and should regard himself as an
officer of the Court and not as ordinary counsel to an action.
He should condﬁct the prosecution in a manner which assists
the Court and fairly places the case before the jury and
nothing more.l cCrown counsel should avoid inflamatory ad-
dresses to the jury, or appeals to emotion, and should not

advance arguments unwarranted by the evidence.2 In Boucher

1

Taschereau's Criminal Statute Law (1888) 84l1; see also:

R v. Murray and Mahoney, (1917) 1 W.wW.R. 404, 10, Alta. L.R.
275, 27 c.c.C. 247, 33 D.L.R. 702 (C.A.) Sargeant Talfourd, in
Dickinsons's Quarter Sessions, says at p. 495 ".... [Crown
Counsel]l should refrain from indulging in invective, and from
appealing totthe prejudices or passions of the jury; for it
is neither in good taste nor right feeling to struggle for a
conviction as an advocate in a civil cause contends for a
verdict." --- quoted in Taschereau, op. cit., at p. 840.

2see, e.g., R v. Seabrooke, (1832) O.R. 575, 58 C.C.C. 323,
1932 4 D.L.R. 116 (C.A.); R v. American News Co., (1l957)
O.R. 145, 25 C.R. 374, 118 C.C.C. 152 (C.A.); R v. MeDonald
(No. 1), 27 C.R. 333 (1958) O.R. 413 (C.A.); Tremblay v. R,
(1963) 40 C.R. 303 (Que. C.A.) where on appeal on a conviction
of rape, a new trial was ordered partly on the ground that
Crown counsel used inflammatory language. When addressing the
jury concerning the noises allegedly made by the accused the
Crown Attorney expressed himself as follows: "On parlait ...
des 'grognements' d'un animal. Imagineg la scéne: imaginez
comment grogue un homme qui a dépassé les limites, - si c'est
la vérité, - qui a dépassé les limites de la décence, les
limites de la retenue. Et J'irai plus, messieurs: grognenments
d'un animal, je me demande si l'expression est juste parce qu'il
est des actes que les animaux euxmémes ne font pas, et qui - si
elle a dit la vérité sous serment, - ont &té faits par Tremblay
l'accusé. Il est des choses que l'animal. N'est pas méme assez
méchant, mauvais ou vicieux pour faire, parce qu'il n'a pas 1'
intelligence."
See also: MceFarland v. United States, 150 F.2d. 593 (D.C.

Cir. 1945) (in rape case prosecutor kept victim's blood stained
clothing on display); Simmons v. State, 14 Ala. App. 103, 71
So. 979 (1916) (remark calculated to arouse racial prejudice);
Thomas v. State, 107 Ark. 469, 155.5.S.W. R1913), {vunalls czl-
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v. The Queen,l Crown counsel expressed his personal belief in
the guilt of the accused and went on to sayi(translated from

the French):

"Every day we see more and more crimes than ever,
thefts, and many another thing. At least one who
commits armed robbery does not make his victim suffer
as Boucher made Jabour suffer. It is a revolting
crime for a man with all the strength of his age, of
an athlete against an old man of seventy-seven, who is
not capable of defending himself. I have little res-
pect for those who steal when they have at least given
their victim a chance to defend himself, but I have no
sympathy for these dastards who strike men ... in a
cowardly manner with blows of an axe. .....*And if you
bring in a verdict of guilty, for once it will be almost
a pleasure for me to ask the death penalty for him."

The Supreme Court of Canada quashed the conviction and
ordered a new trial. In the words of Chief Justice Kerwin:

"It is the duty of Crown counsel to bring before the
court the material witnesses as =xplained in Lemay v.
The King, (1952) S.C.R. 232, 1In his address he is
entitled to examine all. the evidence and ask the jury
to come to the conclusion that the accused is guilty
as charged. In all this, he has a duty to assist the
jury, but he exceeds that duty when he expresses, by
inflammatory or wvindictive language, his own personal
opinion that the accused is guilty, or when his remarks
tend to leave-with the jury an impression that the in-
vestigation made by the Crown is such that they should
find the accused guilty."2

\

lBoucher v. The Queen, [1955) S.C.R. 16.

25pid., at p. 19. It should be noted that it is within the dis-
cretion of the judge to interfere if he considers the speech

of counsel improper, as being unduly inflammatory, or otherwise
appealing to prejudice. See, e.g., R v. House, (1921) 16 Cr.
‘App. R. 49; R v. Nerlich, (1915) 34 O.L.R. 298, 24 C.C.C. 256,
25 D.L.R. 138 (C.A.). In connecticn with the impropriety of
counsel expressing his own opinion as to the guilt or innocence
of the accused, see, e.g.: Pursey v. R, (1956) 24 C.R. 333, 116
C.C.C. 82 (Que.C.A.). Compare the language used in Boucher v.
The Queen, with that used in Hill v. State, 157 S.W.2d. 369, 373,
where the prosecutor's remark in a rape case that a "snake
crawls on his own belly, but these human vultures crawl on the
bellies of our helpless and defenceless women" was characterized
as a "reasonable deduction from facts commonly known."
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Unfair comment by counsel for the Crown in his address
to the jury will ordinarily not be ground for setting aside
the verdict, unless it appears that the jury was thereby misled
| into finding the accused guilty when the evidence alone did
not warrant that finding.1 -Although it is preferable for
counsel to abstain from expressing an opinion on the facts, to
do so will result in a réversal only when the court finds

that the accused suffered a substantial wrong.2

lsee, B v. Jasey, 14 M.P.R. 571, 73 C.C.C. 260, [1940] 2 D.L.R.
168 (N.S.C.A.) applying R v. Banks {1916] 2 K.B. 621, 12 Cr.
Appe. R. 74, 25 Cox C.C. 535. For a full discussion of the
American position on forensic misconduct see: The Nature and
Consequence of Forensie Misconduct in the Prosecution of a
Criminal Case (Note), 54, Col. L. Rev. 946, (1954) where the
situation is described as follows: {at p. 959): "Despite a

few early cases indicating that forensic conduct is within the
discretionary control of the trial court alone, it is now the
universal rule that if the proper procedure is followed, ap-
pellate courts have power to review the conduct of the prose-
cutor. But the finding that some misdonduct has occurred does
not lead inevitably to reversal. Rather, the appellate court
will affirm unless it believes that the misconduct affected
the result, or although it did not influence the outcome, vio-
lated due process. Furthermore, reversal or affirmance often
seems to hinge on whether the court feels that certain types
of conduct by the defense counsel or the prosecuting attorney
should be deterred.”" See, e.g., United States v. Weiss, 103
F2d. 348 (2nd.Cir. 1939); People v. Wayne, 1ll7 Ca. App. 2d.
268, 256 P.2d. 62 (1953); Haskette v. State, 65 Okla. Cr. 299,
85 P.2d.762 (19839); State v. Barone, 92 Utah 571, 70 P.2d. 735
(1937); People v. Jackymiak, 381 Ill. 588, 46 NE 2d. 50 (1943);
People v. Bigge, 288 Mich. 417, 285 N.W.5. (1939); State v.
O0'Donnell, 191 Wash. 511, 71 P.2d. 571 (1937).

2R v. Moke, [1917) 3 W.W.R. 575, 12 Alta. L.R. A8, 28 C.C.C.
296, 38 D.L.R. 441 (C.A.) The rule is one of propriety rather
than of law. In R v. Hilborn, (194€) O.R.552, 12 C.R. 129
(C.A.), Crown counsel distinguished between his position and
that of a defence counsel, adding "the Crown never wins and
never loses." The Court ruled that to do so and then to crit-
icise defence counsel's conduct was unfair, in bad taste, and
may constitute grounds for setting aside a verdict. Contra:

R v, Kelly, [1917] 1 W.W.R. 46, 27 Man. R. 105, 27 C.C.C. 140
(affirmed (1917 7) 1 wW.W.R. 463, 54 S.C.R. 220, 27 Cc.C.C. 282,
34 D.L.R. 311 where Perdue, J.A., said: "No English or
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"PART VI ~ THE QUASI~JUDICIAL ROLE

"The zeal and the arguments of every counsel, knowing
what is due to himself and his honourhble profession,
are qualified not only by considerations affecting his
own character as a man of honour, experience and learn-
ing, but also by considerations affecting the general
interests of justice."l

Canadian authority was.cited for the $ranting of a new trial
or interfering with the verdict on the ground that the lang-
uage of the Crown counsel toward the prisoner was 1nflammatory
or improper." .

With regard to other forms of misconduct: In R v. Webb,
[1914] 6 W.W.R. 358,24 Man. R. 437, 22 C.C.C. 424, 16 D.L.R.
317 (C.A.) Crown counsel in his address to the jury told them
that certain material evidence for the defence which the trial
judge had ruled admissible should not have been admitted. The
Manitoba Court of Appeal ordered a new trial on the ground that
the effect of counsel's statements may have induced the jurors
to disregard such testimony which, if believed, would prevent
them rendering a conviction. In Rex v. Mondt, {1933] O.W.N.
101, 60 c.c.Cc. 273,[1934] 1 D.L.R. 382 (C.A.) per Fisher, J.A.,
the Court ruled it improper for Crown counsel to offer evidence
or make statements in open court in the presence of the jury
which might prejudice the interests of the accused, and subse-
guently to retract or admit that the evidence or statements
were irrelevant or untrue. The fact that the. Judge in his
charge  told the jury to pay no attention to this evidence does
not necessarily correct the procedural defect. c.f. R v. Sehan
Yousry, (1914) 11 Cr. App. R. 13, 24 Cox C.C. 523: It is
improper for counsel to suggest to the jury by cross-examination
of a witness, the contents of a writing which, if produced,
could not .be put in evidence. R v. Harri, (1922) 51 O.L.R.
606, 36 c.C.C. 305, 64 D.L.R. 647,

1Swinfen v. Lord Chelmsford, (1860) 2 L.T..406. per Baron
Pollock at p. 413. In Queen v. 0'Connell, (1844) 7 I.L.R. 310
Mr. Justice Crompton described the duties of a lawyer (at p.
313): "He will ever bear in mind that if he be the advocate
of an individual and retained and remunerated (often inade-
quately) for his valuable services, yet he has a prior and
perpetual retainer on behalf of truth and justice; and there
is no Crown or other licence which in any case or for any
party or purpose can discharge him from that primary and
paramount retainer."



36

Sir John Simon observed that "fundamentally the
position of a barrister who is prosecuting a criminal is
a mere example and epifome of the kind of honour and the
sort of conscience which ought to be shown in all branches of
.the advocate's work." 1 Judicial pronouncements upon the
role of Crown'éounsel, however, have ascribed to him an
ethical burden over and abo&e that of the "ordinary" lawyer.

"The vocation of an advocate who is prosecuting a
criminal is to be in the strictest sense a Minister
of Justice. His duty is to see that every piece of
evidence relevant and admissible is presented in due
order, without fear and without favour."2

The Crown Prosecutor, it is suggested by a senior Crown

Attorney, has a greater ethical burden than his civil law

counterpart:

"The position of the Crown Attorney is not that of
ordinary counsel in a civil case; he is acting in a
quasi-judicial capacity or as a minister of justice

and ought to regard himself as part of the Court

rather than as an advocate. He is not to struggle for

a conviction nor be betrayed by feelings of professional
rivalry to regard the question at issue as one of profes-
sional superiority and a contest of skill and pre-
eminence."3

lprom an address to the Canadian Bar Association reported
- in (1922) 25 Law Notes 228 at p. 23l.

2ipid., p. 231, Mr. Justice Riddell commented as follows: "It

is the prosecutor's duty to lay before the Court and jury all the
facts no matter how they may tell; he must bring out those
which exonerate as well as those which onerate the accused ...
When he has brought out all the facts and summed them up fairly
for the trial tribunal, his duty is done and he has no concern
with the verdict." - from an address to the American Institute
of Law and Criminology reported in Bull, The Crown Attorney
Office, Obiter Dicta, Spring issue, 1954.

3Bull, H.H., The Career Prosecutor of Canada, 53 J. Crim. L.,
Criminology and P.S. at p. 95.
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Mr. Justice Taschereau, as he then was, delivered the

following authoritative opinion:.

"La situation qu'occupe 1l'avocat de ia Courorne, n'est
pas celle de l'avocat en matieére civile. S=s fonctions
sont quasi judiciaires. Il ne doit pas tant chercher

d obtenir un verdict de culpabilit& qu'd assister le
juge et le jury pour que la justice la plus compléte
soit rendgye. La modération et 1'impartialité& doivent
toujour &tre les caractéristiques de sa conduite devant
le tribunal. Il aura en effet honnétement rempli son
devoir et sera a 1l'épreuve de tout reproche si, mettant
de cOté tout appel aux passions, d'un fagon digne qui
convient & son r8le, il expose la preuve au jury sans
aller au-deld de ce gqulelle a révélé."l

The role of the prosecutdrfis one which excludes any
notion of winning or losing.2 He is not to press for a con-

viction but is to lay all the fac£§ both for and against the

accused before the jury.3

Mr. Christmas Humphreys, Senior Prosecuting Counsel
at the 0ld Bailey, in an address entitled 'The Duties and
Responsibilities of Prosecuting Counsel' adhered to the
following concept of the prosecuting counsel:

"Not only are the defence entitled to call upon the
prosecution to assist them to find witnesses and bring
them forth or even to make wide inquiry for certain
evidence believed to exist, and to spend public money
in the cause of that inquiry, but I believe it to be.
the duty of prosecuting counsel to offer that aid. And
why? Because the prosecutor is at all times a minister
of justice though seldom so described. It is not the
duty of prosecuting counsel to secure a conviction, nor
should any prosecutor ever feel pride or satisfaction
in the mere fact of success. Still less should he boast
of the percentage of convictions received over a period.
The duty of the prosecutor .... is to present to the

lpoucher v. The Queen, (1955) S.C.R. 16, 21.

2ibid. at 24.

3Devlin, The Criminal Prosecution in England, op. cit., at 27.
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tribunal a precisely formulated case for the Crown
against the accused and to call evidence in support
of it. If a defence is raised incompatible with his
case, he will cross-examine, dispassionately and with
perfect fairness, the evidence so called, and then
address the tribunal in reply if he has the right,
to suggest that his case is proved. It is no rebuff
to his prestige if he fails to convince the tribunal
of the prisoner's guilt. His attitude should be so
objective that he is, so far as humanly possible,
indifferent to the result."l

The foregoing represents a description of the prose-
cutorial system we“have posited in Canada. The legislative
norms are not easily defined and the attempt to categorize
the duties and functions of the Crown Attorney is frustrated
by large legislative gaps and the usual inconsistency found
in the case-law. Eveh though limited, the legislative and
judicial pronouncements constitute essential materials that
set forth the body of rules and procedural prescriptions that
regulate the prosecutorial process and thc Crown Attorneys'
forensic behaviour in Canada. .It is with this body of rules
in mind that we turn to examine the role of the Crown Attorney
and his prosecutorial behaviour in the light of the empirical

descriptive data.

1(1955) Criminal Law Review 739.
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METHODOLOGY

PART I -

Evolution of the Research Problem

The Setting

The data was drawn from the office of the Crown Attorney
in three cities. Two of the three cities are large urban
centres in which there is considerable criminal activity and
correspondingly a large number of prosecutions. The other
city is a small centre with much less criminal activity and a
proportionately smallgr number of prosécutions. - In each of
the three cities there has developed a professional core of
prosecutors and a clear administrative structure headed by a
Crown Attofney who is responsible for fhe prosecution of
offenses committed within the jurisdictional boundaries of the
city. In all three cities the Crown prosecutor and his staff
are lawyers who are membbrs of their respective bars and full
time employees of the Province. Marked differences were
found between the prosecutorial organization in each of the
three cities studied.

The pilot study was conducted in a large city, which,
for the purposes of the study, will be called Cosmopolis.

This preliminary study was devoted to the development of inter-
view techniques and to the discovery of areas of interest
capable of yielding useful data. The interviewer attempted to
narrow the focus of the enquiry by drafting an interview
schedute that would encompass and, at the same time, limit

the areas considered vital to the study. The data collected
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was tabulaﬁed and analysed. The interviewing techniques were
critically appraised in order to systematize the technique.
A second interview schedule was then drafted, based oﬁ the
enquiries which seeﬁed to elicit the most fruitful responses.
Oncethe interviewing techniques had been revised and the
pilot data analysed, a pre-test study was begun. A medium-
sizéd city, which will be called Provincetown, was selected.
Since Provincetown is a much smaller city than Cosmopolis,
it seemed likely that procedures, practices and Crown Attorney
responses might differ from practices and attitudes encountered
among those Crown Attorneys interviewed in the much larger
Cosmopolis. The methodology was continually tested and ad-
justed as the focus of the enquiry was sharpened by the
patterns of the accumulated data. The pre-test was directed

to laying the final ground work for the study.

The Research Design

The purposes of the research design were, at the incep-

tion of the study, stated in the form of a number of specific

objectives. The first draft of the objectives was prepared
during the pilot study.l These objectives represented a crude
definition of the areas of information required to meet the
purposes of the study. They specified the individual topdcs
about which information was to be obtained. The first draft
of the objéctives was based on "hunches" about the areas of

information that might provide interesting material. Subse-

lAppendix Number 1.
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quently, the objectives were clarified in the light of the
data accumulated in the pilot study and the pre-test. The
objectives were broken down into sub-objectives in order to

ensure the coverage and organization of the data under spec-

ific headings.1

The Schedule

Once the objectives had been constructed, an interview
schedule was developed to formulate questions in an attempt

to translate the objectives into questions which might lead

to responses which could be analysed in the light of the ob-

jectives. During the pre-test study, after the objectives
had been re-defined, the interview schedule was recast with
the dual purpose in mind of providing a basis for the inter- .
viewer to obtain information to answer his objectives and to
assist the interviewer in motivating the subject's response.2

The schedule consists of both ‘open' and 'closed' questions3

lAppendix Number 2.
2Appendix Number 3.

3A closed question is so worded that it restricts the respond-
ent's answer and is useful when the interviewer wishes the
respondent to express agreement or disagreement with some stated
point of view. The open question merely establishes the topic
for the respondent and allows him the freedom to structure his
answer as he sees fit. "The open question appears to be more
appropriate when our objective is not only to discover the
respondent's attitude toward some issue but also to learn some-
thing about his level of information, the structure or basis

on which he has formed his opinion, the frame of reference
within which he answers the question and the intensity of his
feelings on the topic." Xahn, R.L., and Cannell, C.F., The
Dynamics of Interviewing; Theory, Technique and Cases, New York,
Wiley, (1957) 135.
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and was éupplemented by the use of extensive 'probes' within
frames of referencel. Consideration was given to the sequence
of questions in the schedule and questions were divided into an
introductory phase, exploratory phase and target phase.2

Pressing or threatening questions were avoided until suéh time

as a rapport had developed wifh the subject and were accordingly'

placed toward the end of the interview schedule.

Interview Technigues

In addition to the interview schedule and the use of

probes, problems of response to questions were dealt with by

the use of neutral questions'such as "How do you mean?§ "1'a
like to know more about your thinking on that"; "I'm not sure
I understand what you have in mind."3 ‘The use of probes and
neutral questions in addition to the questions developed in the
interview schedule eventually led to an interviewing technique
whereby fhe interview schedule was regarded as a base limiting

structure from which the interviewer :ranged freely, mindful

'l“Through the careful formulation of major questions and the

use of supplementary probe questions, the interviewer ensures
that the flow of communication which he has motivated is dir-
ected to specific objectives. It is the ability of the inter-
viewer to so direct that produces a valid interview -~ that is
an interview which measures the things it purports to measure.”
ibid. at 108.

2ibid. at 157.
3ibid., at 207 where the authors suggest the use of neutral

questions when the respondent's answers fail to meet the ob-
jective of the primary question.
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of the objectives and limits, depending on the particular

interests of the subject. This technique seemed to encourage
a natural transition from topic'to topic during the interview.
No fixed sequence of questions was found eatisfactory for all

subjects and the interviewer was guided in part by the object-~

~ives and in part by the limits of the interview schedule and

in part by the interests of the subject. In this way one
response led to another and no rigid sequence of pre-arranged
questions were forced upon the subject. The interviewer attempt-

ed to cover the objectives and the interview schedule but at

- the same time attempted to avoid forcing the inquiry, and as

S a reeult,the information into pre-conceived patterns that might

lead to pre-concaived results.l

Limitations of Interview Technigues

The interviewer attempted to see the world through the
eyes of the Crown Attorneys without engaging in value judgments.
The attempt to obtain a picture of the subject that is not

distorted by the interviewer's own opinions, judgments and bias,

lCarl Rogers first explained his "controlled non-directive
probing", which was utilized as a helpful technique, in his

two books on the subject, Client-Centered Therapy, (1951), and
Counselling and Psycho-Therapy, (1942). Kahn and Cannell supra.,
suggest at p. 209 that "the technique of the information-getting
interview becomes in many ways comparable to that of the client-
centered therapist. Within the topic dictated by a given con-
tent objective, the 1nformat10n-gett1ng interviewer permits the
respondent to communicate material at his own pace and in his
own way. Like the thempist, the interviewer is permissiveé and
acceptlng, regardless of the point of view or values indicated
in the responses." See also: Merton, R.XK., Fiske, M., Kendall,
P.L., The Focused Interview; A Manual of Problems and Procedures,
Glencoe, Free Press, (1956) at pp. 12, 13.
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is fraught with difficulties.t
Kahn and Cannell suggest that:

"As in most communications processes, we have in the
interview two people, each trying to influence the other
and each actively accepting or rejecting influence at-
&empts. The end product of the interview is a result of
this interaction. Therein lie the strengths and weak-
nesses of the interview as an information-getting tech-
nique. If the interaction is handled properly, the
interview becomes a powerful technique, capable of dev-
eloping accurate information and getting access to
material otherwise unavailable. Improperly handled, the
interactions becomes a serious source of bias, restrict-
ing or distorting theflpw of communication."2

There is a natural tendency of people to judge, approve
or disapprove of other persons and their statements. But
clearly evaluative behaviour cn the part of the interviewer

distorts the flow of communication.3 Awareness of potential

lWeyrauch, Walter O., The Personality of Lawyers, New Haven,
Yale University Press, (1964) at p. 9 considers the problem of
the personality of the interviewer and other factors which in-
fluence the results of social research.

2Kahn and Cannell supra., introduction, at p. VI.

3ibid. at 182, 189. For a thorough review of research dealing
with interview bias, see Hyman, W.W., Interviewing for Social
Research, University of Chicago Press, 1954. There has been
considerable research in the area of the psychological factors
in interviewing which often illustrate that the responses ob-
tained by interviewers tended to be related to their own opinions
and reactions. See, i.e., Cahalan, D., Tamulonius, V., and
Verner, H.W., Interview Bias Involved in Certain Types of Attit-
tude Questions, International Journal of Opinion and Attitude
Research, 1, 63-37 (1947); Wales, H., Detection and Correction
of Interviewer Bias, Public Opinion Quarterly, 16, 10771227 (1952);
Blankenship, A.B., The Effect of the Interviewer upon the Res-
ponse in a Publie Opimion Poll, Journal of Consulting Psychol-
ogy, 4,134-136 (1940).

Interesting studies have been conducted that deal with
the effects of the interviewer's expectations rather than of
his opinions. Stanton and Baker, Interview Bias and the Recall
of Incompletely Learned Materials, Sociometry, 5, 123-134 (1942).
Where the interviewers seemed to obtain results which favoured
a particular response. Interviewers may suggest acceptable
answers by comments mw answers made by the subject. Guest, L.L.,
A Study of Interviewer Competence, International Journal of
Opinion and Attitude Research, 1, No. 4., 17-30 (1947). The
interviewer may fail to hear an 1nterv1ewee s statement or re-
sponse which conflicts with his own attitudes, or is contrary to
his expectiouns of the kind of response the subject should muke
to the question.
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bias is the first step in avoiding the pitfall. The interviewer
attempted to 'learn how to act' in the sense of developing an
awareness of. what one is doing and how one's actions affect the
interview setting.l 'The considerable verbal skill of the sub-
jects and the convergence of professional language and background

between interviewer and subject may have assisted the flow of

communication.

Recording the Interviews

Accuracy would have been assured if the interviews had

been recorded verbatim by “the employment of tape-recording de-

' vices. The confidential nature of the interview made such re-

cordings impossible. The presence of a recording device, it
was felt, would completely inhibit the subject's response.
Extensive notes were taken by the interviewer during the inter-
view. An attempt was made to guote the subject directly.

Immediately after the conclusion of the interview, the applicant
tape-recdr&ed the interview relying on his notes and memory.

The time lapse was minimal between interview and recording. The

interviewer was aware that recording errors often occur because

of the interviewer's tendency to round-out, amplify or otherwise
modify responses. That awareness may have assured some accuracy

in the transposition from notes to the tape-recording.

1The noted psychiatrist, Harry Stack Sullivan, The Psychiatric
Interview, (1954) suggests at p.69 that "...Many inexperienced
interviewers, quite exterior to their awareness, communicate to
their interviewees a distaste for certain types. of data; .and
their records of the interviews are conspicuous for the fact that
the people they see do not seem to have lived in the':particular
areas contaminated by that distaste. Until such interviewers re-

Y

alize that they are rather unwittingly prohibiting, or forbidding,

or shooing the interviewee away from a particular type of data,
they continue not to encounter it. Thus, 'learning how to act'
is largely a matter of being aware of what one does, and aware of
it in terms of how it affects the setting of the interview. As
an interviewer does this, he stops doing those things which
interfere with the fuller development of the interview."
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PART II

The Studz

The Sample

The selection of a large city, which will be called
Metropolis, as the centre for the study was governed by the
interviewer's familiarity with the practices and procedures
followed by the Crown Attorneys and defence lawyers in
Metropolis. Certain background information about the office
of the Crown Attorney in Metropolis and the past behaviour
of some of the staff would have been unavailable to the
interviewer elsewhere without an additional heavy investment
of time, effort and cost.

Crown Attorneys ere defined, for the purposes of the
study, as barristers and‘solicitors who are members of the
Provincial Bar and who ere full-time employees of the office
of the Crown Attorney in the city of Metropolis. These men
may be désignated Crown Attorneys, Deputy Crown Attorneys, .
Assistant Crown Attorneys or Crown Prosecuters. The appliéant
planned to interview each Crown Attorney who was, as of
December 1, 1966, a member of the Crown Attorneys Office in
Metropolis. In this way, the sample is not resticted to
the elite or experienced Crown Attorneys but represents also
the responses of the neophyte Crown Attorney. Although. some
few part-time Crown Prosecutors were employed on a fee basis,
these persons were not interviewed as part of the sample.

Twentlerown Attorneys in the city of Metropolis were
interviewed and eech interview lasted from two to five hours.

There were twenty-two Crown Attorneys employed in the office

at the time the study was commenced but the interviewer was



unable, after repeated attempts, to meet with two of the
subjects. The choice of the time and location of the
interview was left to the subject. Each subject was contacted
individually by the applicant, some on a number of occasions,
in order to arrange a convenient time for the interview in
order to be relatively free from interruptions. The interviews
commended early in December, 1966 and were completed in mid-
April, 1967. The subjects ranged in age from 25 years to 55
years with the majority ranging between 28 and 35 years of age.
All the subjects were university trained professional men.
Almost all from the upper middle classes of the population
althougﬁ five of the subjecfs would possibly be classified as
members of the social upper class and three or four from the
lower middle class. |

In addition to the interviews conducted of the Crown
Attorneys in Metropolis, informal discussions were held with a
number of former Crown Attorneys and defence lawyers, in order
to gather further background material to‘better evaluate the
responses of the Crown Attorneys. The data obtained in these
additional interviews, although contributing a valuable sense
of proportion to the study, was not incorporated into the
sample material.

.The sample (20) is much tco small to contribute to any
statistical evaluation. The approach is not a statistical
one, nor does it represent a psychiatric delving into the sub-
conscious by intensive psycho-therapeutic interview techniques.

It is not clinical in the sense of developing comprehensive
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theories of personality by intensive case study. It is
descriptive and hypothesis-forming rather than statistical
and hypothesis-testing. As such, the sample seemed adequate

for the purposes of the enquiry.

Tentative Hypotheses

It was only after the pilot and pre-test studies were
completed and that data analysed that tentative hypotheses
were formulated. The hypotheses were based on the applicant's
*hunches" and on the patterns and perspectives which seemed
to appear from the data already available. There was some
reluctance to formulate hypotheses at all since the study was
considered basically descriptive. As such, the data, once
gathered, lent itself to ex poste facto analysis. The follow-
ing are the tentative hypothese constfuctéd on completion of
the pilot and pre-test studies.

1. The Crown Attorney's attitude to his role is

largely influenced by external pressures and
exposure to grcup environment.

2. Informal decision-making processes have grown

up outside the purview of legislation and case-

law.

3. Formal adversarial processes are significantly
controlled by informal reciprccal relationships.

4, The Crown Attorney's attitudes and the texture

' of his reciprocal relationships largely deter-
mine his exercise of discretion and his decision-
making processes.
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THE INTERVIEWS

Introduction

The 1nterviews were analysed in terms of the categories
appearing in the obJectivesJ Once the data had been desig-
nated to a category, those portions were extracted which
displayed certain related characteristics.2 Each of the
following repérted ektracts is numbered and the number re-
lates the extract to the subject froﬁ whose interview it
was gleaned ‘and the chronological order of the interviews.

The interview excerpts are presented in chronological
order, in the sequence in which they took place, to avoid
any suggesﬁion that the excerpts were ordered to present
maximum impact or to validate hypotheses. The only excerpts
presented‘are those that reflect a pattern of response.
Isolated or individual responses not generally reflected in
the data are not presented. Although the following excerpts
may appear as l1lsolated opinions not substantiated by con-
crete examples quite the contrary is the case. For most
of the excerpts were illustrated by examples drawn from the
subject's own experience. The inclusion of these examples
would not only have added substantially to the leggth of the
presentation, but would have created considerable problems
in maintaining the anonymity.of the interviewee.

Although the material, for the most part speaks for

itself, in order to focus the inquiry the interviews are

1Appendix 2

2At times the data was found to overlap the categories.
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presented under six categories or headingsse attitudes

to police; attitudes to defence lawyers; disclosure and ‘
the operational environment; the exercise of prosecutorial
discretion at specific points in the pre-trial and trial
process; the prosecutor's attitude toward the accused and
his protections; role and professional perspective. Each

section is concluded by a brief summary.
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THE INTERVIEWS - PART I - Attitudes and Interaction
Within the Operational Environment

The Police

"The police and the prosecution are thrown
together, Ideally, the Crown should be a
buffer between the police and the public but
necessarily the Crown has to rely on the police,
There is a danger because the Crown comes to
blindly accept what he 1s told, Personal
friendships develop with the officers since

you see them every day and you tend to accept
what they tell you., You've got a duty to the
police and the public to see that people who

“break the law get prosecuted and if the evidence

is there, that they be convicted, At the same
time, you have a duty to the public at large.
When you are thrown into the constant contact
with the police it's difficult to do both duties.
It's something you have to guard against., You
have to try to err on the side of the public
rather than the police. This is a danger that
the system lends itself to....

", ... The police often try to influence you, and

it is entirely understandable, they tend to

feel strongly about thelr cases and know in

thelr own mind that the accused 1s guilty and 1
try to instill their beliefs on the Crown Attorney." (1)

"The only problem with the police was a problem
as to whether they were well or poorly prepared.
esse In most cases, they don't care, Only in the
more important cases do they get interested in
it.es» There are only a half a dozen important
cases in the Sessions, most of it is garbage,
like Juvenile breaking and entering cases, etc.
seee I am ad ldem with the police on most of
these things."(2)

1A number in parentheses is the writer's
ldentification of the interviewee,
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"There are no problems. I am generally
inclined to belleve the police, I believe

that most people in the criminal courts know
why they are there and thelr only regret 1is
that they are caught. The pollice approach
which says that they know what they are doing
is, in my oplnion, a realistic approach. 1In
most cases, I agree with the police. There

are no means of lndependent investigation by
our office and we have to rely on the police
and it depends how much trust you put into the
police force and I put a great deal of trust .
into the police force. I guess sometimes there
are abuses. and the Crown doesn't see the whole
plcture but for the most part I trust the police."

I then asked him what was the relation of the
police to the Crown, He said: '

"A lot depends on the individual Crown. When
a Crown ls starting off, pollce take advantage
of him, They mislead him and try to get away
with things. It is pretty hard to sand-bag a
Crown Attorney after he has had ten years'
experience....

".... When a Crown Attorney is young he has
certain problems with the police, Typical of
these problems 1ls a police officer comes in to

a young Crown Attorney and says, 'We haven't

got any evidence and we want the charge withdrawn.'
Then the Crown withdraws because he is overawed

by the police or by the rank of the individual
police officer. An older Crown Attorney would

not go for that. With a young fellow, the

police ask for exorbitant ball for no reason
except that charges are outstanding or the

excuse that they are about to lay other charges

or that they are continuing the investigation or
something like that. A young fellow might go
along with the police and support their request
for a very high ball. When a young Crown Attorney




comes into the offlice, he is lnclined, when

he first comes here, to be impressed with a
facet of life you know nothing about, For
example, in the book-making aspect of things,
the police may give the Crown Attorney the
feeling that this 1s highly organized and
dangerous and the police might try to make

" you a crusader and to make you participate

in the prevention and- the detection of crime,
They mold a lot of your thinking -~ you forget
you are an advocate or a barrister and you

start flghting the cause of the police. Young
Crown Attorneys tend to drink with the police
and to fraternize with them and think the polilce
are really good fellows and they adopt the police
point of view." I asked him when does this
relationship change, if at all, He replied,

"It changes when you realize (a) their judgement
is faulty. When you move out of Maglstrates!
Court and up to the Assizes, you get out of the
police element and you begin to realize that
you are a lawyer and the relationship changes.
When you get away from the police influence
which pervades the Magistrates' Courts...."

".... When you first join the Crown Attorney's
staff, the police make an effort to ask you to
go out with them on a night run, particularly
the morallty squad which might raild a bawdy
house, 1t's sort of becoming part of the
investigation.® I asked why do they want you
to be part of the investigation., He replied,
"If you could have seen the victim," the police
often say, DBecause they feel quite often you
become more sympathetic to thelr point of view
if you see the results of the offence involved,
then you will be on their side...."

L .es there is really no control over police
practices except one., You can't tell them
what charges to lay, you can tell them, but
they don't have to accept your advice, But
one thing you can always do l1s withdraw a
charge, and in that way you have some control
over police action., You can't withdraw a



- 54

charge after an indictment has been found
but up until that time you can withdraw in
your own discretion no matter what the police
say." (4)

I went on to ask him what problems, if any,

he faced with the police. Again, there was

a very long pause and he asked me to be more
specific and I repeated the question in more
specific terms. He paused again for some time
and answered, "Not very many." He then said,
"Police will lie to you." (5)

"What influence do they have on Crowns? With

me - none, The more experienced you are, the
more you are in charge and the more independent
you are in thought., As far as problems with the
police you have the odd individuval who glves you
a problem and you chew him out and that's it.
There are no general problems, at least not in
this Jurisdiction, In other Jjurisdictions you
mey have problems because the police are stupld.
There are no problems between the police and
Crown Attorneys. The odd one you might get who
would try to influence you but in most cases
they say nothiling, maybe this 1s the way they are
trained. Maybe they are trained to be dlplomatic,

L

*® o 0 0@

" ... It's 1like a young men who has just got out
of law school telling an experienced detective
what to do. It may be hard for them to take." (6)

"I like to think that they are Just complainants -
but because of the frequency of working with them -
but try to remember that I'm not a lawyer for the
police. ...."
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",eee It's very easy to find yourself
prosecuting for the police rather than the
state., Some police are very persuasive and
you might work harder on their case than if
you had a pollice offlcer who wasn't so
persuasive on the case." (7)

"The police prepare the dope sheet. And we

are dependent on the dope sheet to prepare our
case, We don't examine the information in the
cases because in order to examlne the information
that is flled in court we would need half as many
again Crown Attorneys to do this...."

"Another subtle area is when you have newer
appointees and they come into contact, for the
first time, with the police... That 1s a
distinction between the young barrlister just
called to the bar and counsel for the Crown and
on the other hand the old Sergeant of Detectives.,
Many things may happen. One extreme is that the
young barrlister may cow-tow to the police officer
and I may have to constantly remind the younger
fellows that they are a member of the bar and

the police officer is there to brief him and

that the assistant Crown Attorneys don't go
running down to the police office in the City Hall
in order to ask them for certain information,

They are to get on the telephone and call the
police officer in charge snd ask him to bring

up the dope sheet. When a man is first appointed
he may be a little overawed by all this. He may
find it difficult to telephone the officer and : !
ask for a dope sheet, He wlll walk down to thelr
office to get it. You have to restore a balance
without the young buck becoming an arrogant buck
who will try and push the police around. I have
many friends in the police force and can be
familiar with them, I can have a drink with them
- or go hunting with them, But it's like a military
situation where a good officer can fraternize
wilth the men but he has to keep a certain barriler,
a certain distance, We are not counsel for the
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police; we are naturally pleading the cause
in which the police are interested; but we
are not pleading for the police.l We are not
on the police side qua being a policeman...."

".es. In regard to the control of the police,
in American courts they try to control the
police by rejecting certain evidence i1f it's
submitted in court, We do it but a different
way by finding out the evidence prior to going
to court and if you find that the police have
used duress on the accused, then the Crown will
say that the statement wlll not be used. And

%g)this way, we control the use of police evidence."

"The chlef barrier is lack of communication in
advance between me and the police, It's more
noticeable down at City Hall., Because down there,
there is a wide area and the police don't know
what Crown will handle their case and there l1ls a
tendency in these cases to leave the Crown in the
dark until the last moment.," (10)

"There is a large measure of trust between the
Crown and the police., You have to take what they
tell you on .trust,® .

I asked him if he thought the police were frank
with him, He answered, "Not all the time." I
asked him if he thought that the police 1nfluenced
him and he answered, "You are completely reliant
on them to kXnow what the case is about...."

", ... On occasion there is more to a case than

I am told about. There 1s evidence avalilable
that 1s not on the dope sheet or is not reaching
my ears., There are some things I would just as
soon not know about., A certain percentage of
the statements are obtained improperly and if

1Interviewee emphasis




it comes to my attention I won't allow them

in but I don't cross-examine the police officer
on whether a statement 1s improper or not before
I introduce it. But we know that there are
statements that are taken improperly and certain
police officers perjure themselves.,.."

".... The Crown 1s to be a buffer between the
police - who take themselves a bit too seriously
and have little sense of proportion and excessive
zeal and dedication or lack of dlscretion and lay
charges where there is no purpose in charges being
laid,"

", ... Many regard the rules .-of procedure and
evidence as a nulsance., When they are convinced
the accused 1s the gullty party they are unhappy
about the procedural rules that prevent the
presentation of certain evidence." (11)

"That's one problem with the police. They have
an emotional attachment by some police officers
to the case - that's the greatest problem." (12)

"Also with the police you have to show them who's
boss. Once they understand that, they might not
like your call on a thing - I'1ll glve them the
reasons - 1f they don't like 1t, it's too damn
bad, They suggest bail on the sheets -~ they pick
it out of a hat, two thousand, three thousand,
four thousand, - I call i1t the way I see it., I
had a few blowups but I left no doubt as to who
was calling the shot. I'm the guy who has to take
the responsibility for the call so I make the
decision." (13) ‘
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"The police are really nothing sinlster., They
vary very considerably; they are not driving
types. Once the arrest is made, they seem to
lose interest in the case., Thls may be through
overwork or it may be through some indifference,
As opposed to the James case, which was a big
case, the police get up for it. But in a small
case, they don't really care," (14)

"They don'tblet the Crown in on enough information."

", ... There are deals between the accused and the
police or between the accused’s lawyer and the
police; behind the back of the Crown Attorney. We
are ostensibly in control of the case and yet the
only person who knows nothing about the deal is
the Crown Attorney." (20)

58
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The Police

Summary

Police bias is acknowledged and the problems and
pressures that are created by the police concept of ad-
ministrative regularityl "We don't arrest innocent people"
often fesults in an emotional attachment to the case and
to the pursuit of an accused to'conviction. Police ad-
vocacy appears influentilial in a limited environmental
setting. It is acknowledged thét novice Crown Attorneys
are more'suéceptible to police pressure than their more
senior counterpart and that 1t is in the Magilstrates'
Courts that police advocacy is most apparent. In the higher
courts police pressures are minimal. The diminution of
police pfessure at the higher judicial level may result in
part from the reslstances encountered bylfhe police from
the more experienéed prosecutors who conduct the trials at
this level and in part from the independent judgment exer-
cised by these same Crown Attorneys based, as it is, on the
availability of adequate time for the preparation of the
case., Whereas, in the Magistrates' Courts the prosecutors
are most often inexperienced and are subjected to an
assémbly-line production of case after case that allows no

time for preparation. The administrative demands and the

lpor a discussion of this concept see, infra. at p,135.



pressure of the case-load force the Crown Attorney to

feiy exclusively on police advice and information since
-Independent sources of information about the accused and

the case are unavailable. Police informatioh and apprailsal
dominate the prosecutorial process at this stage. As a
consequence of the Crown Attorney's reliance on the police,
a relationship of trust often develops within the prose-
cutorial environment, between the police officer and the
Crown Attorney. Police operational biases become contagious

in a necessarily intimate relationship.
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Defence Lawyers

"There are defence counsel you trust and can

tell them anything and others, through experlence,
you can't disclose these matters, Lawyers whose
word you can trust and those you can't."

", ... Certain defence counsel, who will come into
your office and say 'Good morning, lovely day,®

and then they will go out and see theilr client

and say to their client *'I have Just pald off the
Crown and that will be another two hundred dollars.'
These same defence lawyers will do the same thing
with a magistrate. . They'll go in to see him, say
good morning, walk out, and tell their client that
they've Jjust spoken to the magistrate and that they
require another two hundred dollars...."

" ... Most of the problems with defence lawyers
are really clashes of personality. Humen dislike
accounts for a lot of the problems. A Crouwn
Attorney is orientated on a volume basis, the volume
of work that you have and can do is a prime
conslderation. You try and pick out the meat of

a case and reduce 1t and 1t irritates a Crown that
defence counsel don't adopt the same attltude, By
and large, defence are not moved by the same
consliderations and are inclined to waste a lot of
time, ralilsing alternative defences, etcetersa,

This makes for disagreement because of the time
element, With a few defence counsel you have
serlous disagreements with their manner in court,
but problems generally between Crown and defence
are that certain people just can't get along with
other people," (1)

"The Sessions cases are there by default. The
lawyer hasn't got his money out of them and it
happens often the accused elects trial by Jjury
because the lawyer wants a delay so that he can
get pald, A lot of these accused end up before
jury without a lawyer because they haven't been
able to pay him...."

61
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".;.. There are about ten I trust at the most."

I asked him why he felt that way and he sald,
for example, "You have a case set for trial,
It's set peremptory and you find out that the
defence has called the wiltnesses and told them
that the case 1s not proceeding and that they
don't have to show up in court the next day.
Then he gets up in court the next day and says
that he is ready to proceed and that he has not
been notified that the Crown is golng to ask for
a delay. Some lawyers put on five cases in one
day so that they can only go on with one and so
that the others have to be put over. The more
times the Crown wltnesses come to court, the more
the Crown witnesses get fed up...."

".... I don't like mixing with defence lawyers -
they're not buying me meals for the charm of my
company...."

".,... Most civil rights lawyers have little contact
with reality and with the criminal courts. I guess
they're in it because it's good publicity, I guess."
(2)

"Some whose word you take absolutely and some who
you wouldn't trust at all and then there is a sort
of grey area in between these two...."

",.... You become cynical about the approach you
teke to defense counsel and their approaches." (3)

"There is one group you like the best. These
fellows who don't protract things and who are
thoroughly honest and the trial is pleasant.

They don't mislead the court and people like
ceecsesssees WHO 1ls a lawyer's lawyer. At the
other end you have people like ..eveee... and his
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ilk, He started as a bar rattler and his only
penchant is to make money and he is a lousy
lawyer. I hate him so much 1t's hard to be
rational.v.."

".... I never think I've had a case where I've
known that a lawyer has been deliberately
dishonest in court." (4)

“There 1s the honest, stralght-forward type.
Maybe too idealistic, But most of the senior
counsel are in that position. Then there 1is
the general classification and you have to watch
them because they may pull some shady deals,
One defence counsel says he has to win each and
evYery case or he doesn't get referrals. A young
- fellow may have to really work at winnling his
cases because he has a wife and three kids at
home to feed, It may become dog eat dog. At
the bottom you have the bad rotters who you
can't trust and who will mislead the court and
who will perjure evidence and who will influence
witnesses, The weak bench gobbles this up and
that's whet makes it difficult. There is no real
defence bar and lots of inexperienced people have
g finger in the pie and they will pull the
damndest thing. If you have a good lawyer, you
have a good fight and you enjoy it - win or lose,
[1]

", ... They haven't got the buffer of the solicitor
as they have in England between the client and the
barrister and in order to get their fees they have
to do many things that may not be proper. If they
go on to trial without a fee they know they're not
going to get a fee. So they don't want to proceed
and think up the damndest excuses. The bliggest
cross is to get them on to trial...."

“ ... I don't back down from them. I go into
Maglstrates Court and as soon as some defence
lawyers see me they want a remand.... "

", ... You know far more than most defence counsel
except that they have a more ingratiating personality."

(6)
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"That the problems with the defence are very
few., It's really the defence who have problems
with us." (7)

"The more inexperlienced the lawyer, the longer
it takes., Some young ones think you are really
out to convict their client...."

", ...Most of the ones that come in to c¢riminal
Courts falrly frequently, I don't have too many
problems with them. They are a fairly trustworthy
bunch...ninety-nine percent of them are quite
decent fellows and they seem to know what they are
doing...."

".ee. If you show somebody you trust them, they
will trust you. I can't think of anybody around
here now that I would hesitate discussing a case
with." (13)

"It's a paln in the neck having defence counsel
running over all the evidence in all the cases.

We have five hundred or six hundred cases a day

in this building and one or two long-winded defence
counsel plug up the list. I suppose it's a cross
we have to bear." (15)

"I have had defence counsel who rather than ask
me for a remand phone the Crown's witnesses and
tell them not to appear because the case is being
remanded, that's one sure way of getting a remand.
Some say that they can't go on because they have
an important case elsewhere and really they don't
want to go on before a particular magistrate.

Some lawyers give their clients a good defence
and others don't. A lot do thelr clients more
harm than good." (18)
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"Sometimes you judge a lawyer by the length of

time he takes in court because of the pressure

of the list. Like when he continues to cross-
examine a witness when there is no hope, 1in order
to impress his client, Some defence counsel who
have a commerclal practice don't help their client
at all and may hurt him in court because they don't
know their way around the court at all., Some
lawyers, if they are ralsing a question of law will
let you know in advance. Other guys try to soft-
soap you prior to trial so that they can take you
by surprise at the trial..." (20)
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Defence Lawyers

Summary

The Crown Attorney who 1s motivated by administrative
considerations based on a case-volume orientation resists
and resents defence actions which cause delay and create
obstacles to an otherwilse smoothly operating prosecutorial
process. The supervisory role, assumed by the Crown
Attorney in the lower court, compounds the Crown Attorney's
frustration when defence delay, or prolonged defence argu-
ment, results In case back-log thereby limiting the effi-
cilency of the process. Defence demands which appear
spurious or purely monetary in origin éompound the Crown
Attorney's frustration and hostile reactions develop. Those
defence lawyers who are respected are those who do not

protract a case and work well within the expediting-value

system.
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Disclosure and the Operational Environment

- "Of those lawyers that you cannot trust, it

reduces the relationship to the bare bones of
the adversary system." (1)

"If I don't like a certain defence lawyer I can
hold his case down on, at the end of the list for
two or three days. Or I can declde not to disclose
anything to him. It depends on what I think of the
defence, how much I will disclose to him. If I
trust him, so he won't use the evidence to bring
per jured evidence against the Crown, I will
disclose to him." (2)

I asked him if his feellings about a lawyer might
affect his disclosure and he replied. "I would
like to think not...but I can say, from particular
cases...occaslonally it has,..."

" ... It's difficult to discuss it in the abstract.
Elther you know them or you don't. Take .ceeeee

I just don't trust him. He's a complete hypocrite
and any case I have with him, I wouldn't give him
an inch, If it was someone I don't know and they

‘asked me what the Crown's case was, I would tell

them but very few defence counsel ask me that.
The more experienced ones ask 1t, 1f they don't
ask the Crown Attorney they might more commonly
ask it of the police." (3)

I asked him if hils personal feelings or relatlons
with particular lawyers were reflected in his

disclosure to them., He sald they were. He said
that he really wouldn't like to think that it was



but, in fact, he had to answer yes. He sal

in the first category (lawyers he trusts absolutely)
he glives them the fullest and frankest disclosure
at the earliest possible moment. He sald he would
do the same- thing with a young lawyer; he would be
cooperative and helpful, ",... With bar rattlers

I would stick to the law and they would obtain no
disclosure until after the preliminary hearing.

With eveeeccecseeess and others, I may let my emotions
run away with me and try to obstruct him.
Theoretically my approach should not be coloured

by my feeling in regard to a lawyer but at the

same time I guess at certain times it becomes a
personal battle,"

", ... I won't produce the statements prior to the
preliminary hearing., The lawyer has asked me for
them and I have said no, This was a kid where he
had threatened varlous people and varlous wltnesses.
And I don't want the witnesses to be badgered any
more than they have been already, I don't like the
character of the accused and all the witnesses
against him are his frlends, So I feel under these
circumstances I won't disclose the statements.," (4)

"I wouldn't give the time of day to them, Some

of these fellows wlill say we're golng to plead
guilty and so you don't bring your thirty wltnesses
and then at the last minute they change thelr mind
and your wltnesses aren't there and they screanm
about the Crown not being able to proceed. Some
chaps, you can discuss the whole case with them.
Sometimes you know the lawyer and he l1ls trustworthy
and the lawyer may be nalve and the accused may be
a real rounder and yeu cantt tell thls lawyer ;
because he is so naive that he is going to go and
tell his client what I've said.,® (6)

"Those I can trust I can communicate with and
those I can't, I won't give more than the law
requires me to - which isn't very much. Sone
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practitioners have no scruples in the practice

of criminal law. Some are plain dishonest and
under the guise of acting in the lnterest of

the client they can be very dishonest., You
learn who you can trust., I start out with the
premise that I glive no more than the law requires
me to. I relax that depending on the man I am
talking to. If 1t was a person like ...cececee

I could hand him my brief. I don't say, as some
people do, that there is full disclosure by the
Crown and I withhold some of that dlisclosure
from those I can't trust. I start out saying
that I will give them what the law requires me

to and then from there it is ex gratia assistance
to those I can trust.

"O0f course, there are other factors that govern.

A man who beglins as a counsel in a criminal case
may not be the accused's counsel tomorrow. It's
not like in a civil case where he would appear

on the record and would have to bring a motion to
remove himself from the record., .-In England,
between the barrister and the accused, there is a
buffer. The barrister seldom sees the accused
and the witnesses. What is communicated to him

as crown counsel is what he uses in court. Here
the lawyer has intimate contact with the accused,
If I disclose to defence counsel what the Grown's
case 1s, he may sit down with the accused, in Jall
or even more dangerous in his office, and tell him
the case and the next thing you know someone has
gone to see your material witnesses...."

".... But the manner in which he comes to see nme
may be important. He may say 'Will you consider
this?' - in a dispassionate way. But if somebody
belabours me and tells me what I should do I'm

not going to give him much in return. He's asking
for a favour and when you ask for a favour you
don't bludgeon someone into doing you a favour...."

. ... Very often the honest ones, if they know
the full story, wlll plead their client guilty.
If the Crown hedges and won't tell them what they
are golng to face they will plead not guilty. If
it is a lawyer that you do not trust you will not

appraise him fully of the Crown's case. He 1is going

to plead not guilty in any case and he will use the
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information, given in confidence by the Crown,

in preparing his own defence., I have had a
lawyer that I showed a dope sheet to, use the
information in the dope sheet in cross-examination
~and he cross-examined the Crown witness on the
dope sheet by saying 'You are saying this now and
you didn't say it before.' Now that lawyer will
never see any Crown evidence again, Generally
spegking, I don't let lawyers see the dope sheet.
Ninety percent of the time if a lawyer asks what
the case 1s, I will read the salient facts from
the dope sheet - maybe he will decide to plead
gullty." (10) :

"Where there 1s no great public interest at stake

I can tell them quite a bit but I am more careful

of what I tell him if it is an important case. I

am more open with defence in an offence of lesser
importance, Then you have those who you just don't
know that well and you have to sort them out and

get some feeling before you authorize a lawyer to
see a statement. If an accused thinks that he 1s
gullty and I am satisfied that he is guilty, it's
not my duty to disclose to the accused or hls lawyer
that the Crown is unable to prove thelr case., If
the accused is willing to plead guilty I am not
going to let him or the lawyer know that the Crouwn
couldn't prove the case if he pleaded not guiltys..."

" ... It's very easy to become too close to them
and then throw away a good case by discussing
evidentiary defects in the Crown's case.," (11)

"T don't see what harm it 1s in discussing the
evidence you have with a lawyer. That's the
evidence, and it doesn't make a damn bit of
difference if he knows. In the ceeseeesese Case,
I gave the defence counsel all copies of the
tape recordings that we were going to use and
they listened to the tape recordings even before
the preliminary hearing and I gave them a copy
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of my research and argument on the point of the
admissibility of the tapes, Some guys, it isn't
worth discussing 1t with them because they will
fight everything holusbolus anyhow, But in most
cases you can save a lot of time, By discussing
the case with the defence lawyer you can save much
time that might be otherwise wasted...."

", .. I might not give him the dope sheet to be

xeroxed becsuse of his client. I might hesitate

where the client might go out and do something
to one of the witnesses, But that wouldn't be

?ec?use of any lack of confidence in the lawyer,"
13

"I disclose pretty well anything., A lot depends
on the approach of counsel, If they're polite
with me, then I am polite with them, If it will
help us to get a guilty plea, I will give it to
him, If it is doubtful, maybe the guy shouldn't
have been arrested in the first place. But a lot
depends on the approach of the counsel.... Just
as people are different, so are defence counsel,
and if I have a good relationship with him, and
I do have wlth most of them, then I disclose
everything." (16)

"pA few want to look at the dope sheet and say
they will plead guilty but they want to teke a
look at the dope sheet and then often once they
have seen the dope sheet and they see the Crown's
case isn't as strong as they thought it was, they
decide to plead not guilty." (17)

"You don't have to suggest to defence that a
witness should be called who you don't believe

to be credible - you don't have to even disclose
the name to the defence unless you believe the
witness is credible and helpful to the defence...."
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", ... The police interview hundreds of people,
You don't just give that list to the defence
"

" ... What T am saying represents the principle
but it will happen that the Crown will not
disclose many of these things. There is no
legislation that says he must disclose any
material to the defence especially in Maglstrates'
Court and from day to day in Magistrates' Court
there are a number of cases where the Crown has
not disclosed even the creditable wltnesses to
the defence., Often this doesn't happen because
of the speed in Magistrates' Ccurt and the need
for a certain expedlency and disclosure is not
made but the principles still apply...."

".... The English barrister is quite remote

from the accused and from his witnesses., Hastings
once sald that he lnterviewed a witness and he
would never do it agaln, The prosecutor works

from a brief and the witnesses might as well be
numbers rather than names, They, the barrister

and  the prosecutor, can &apply these princlples

and are completely aloof, Whereas the District
Attorney sleeps in the same bed as the police
officer, He 1s an integral part of law enforcement.
Here in Canada, there 1s no division, therefore,
the defence counsel becomes identified with the
person of the accused rather than hls cause,
Therefore, the defence is not as objective as

the English barrister 1is and is in constant

contact with his client who may pass on information
to others." (19)

"T don't disclose self-serving statements that

help the accused. The accused may make a statement
end there may be a pre-amble that is self-serving.
I may not give that part of the statement to the
lawyer, Where it is mostly police evidence, I
have no hesitation in disclosing it all, but if
they are mostly independent witnesses, sometimes
you are more cautlous because these witnesses

could be influenced." (20)
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Disclosure and the Operational Environment

Summary

The quélity of the defence-Crown relationship
within a mutual operational environment becomes the.
determining factor in Crown disclosure. .Althodéh the
words 'trust and trustworthy' often appear to describe
that group of defence lawygrs to whom disclosure, if
requested, 1s freely volunteered, it may be more accurate
to describe those lawyers as 'safe' rather than trust-
worthy. The defence lawyer will appear safe 1f he is
likely to enter a prqportionate number of guilty pleas,
if he does not utilize the evidence disclosed by the
Crown for purposes of cross-examination or to strengthen
hls case and if he 1s appreclative of the courtesy'extended
to him and will continue to conduct himself according to
the established ethics of the Crown-defence reciprocal en-

vironment .1

lFor discussion of reciprocal relationships, see:
infra. Reciprocity at p. 128:



PART II

Exercise of Prosecutorial biscretion at 74
Points in the Pre-Trial Process Specific

The Timing of the Crown's Participation

"In ninety-five percent of the time we come in

post charge. The other five percent of the time

an oplinion may be asked by an officer as to what
sort of charge he should lay. This doesn't

happen nearly enough. If our advice is sought

we'd knock a lot of things out, right off the

bat, These things later take up time of the

courts and end up in acquittals, If the right
charge had been lald at the beginning we would
avold a lot of problems later., Out of four

hundred cases there are only one or two where

the police would have been advised as to the laying
of the charge. In the majority of the cases we get
introduced to the case the morning of the trial.

In Magistrates® Court, we first get instructions

in the matter the morning that the case is coming
up in court, possibly for a remand. We have

little control over the laying of charges." (1)

"On the Magistrates' Court level we first see -
a case when we call the case, There is no

preparation at all at thls stage. We may proceed

with the trial in Magistrates' Court when we

have first seen the case at that stage:..." He

said in rape cases the Crown Attorneys did not

see the charges before they were lald., Then he

said, "I don't see why we should., We are not

golng to be the judge, that is not my function.

I just prosecute what comes before me." (2)

"I get knowledge about the accused from the
police and I rarely come into a case prior to
laying a charge, If the pollice want advice it's
usually an unusual case and I don't suggest that
charges be laid.... A Crown Attorney doesn't
complain and you don't institute proceedings." (3)

"Tn the big complicated frauds we're consulted
prior to arrest and also you're consulted more
often as you get older because as you are more
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senior in the Crown offilce you're in your
office more often and you're available more
often because you're not in the Magilstrates'
Courts all day."

I asked him if he ever drafted charges and he
sald, "Yes, in a complicated business fraud"

he might be asked to draft the charge or when
it is an offence that is rarely used he might
be asked to draft the charge. For example, a
lumber company was selling lumber graded higher
than the quality of the lumber permitted. He
was consulted and laid a charge in regard to
selling lumber with a counterfeit stamp on it.
Similarly, a man sent poisoned chocolate candies
to his neighbours and in that case he also
drafted the charge. "These are cases that are
out of the ordinary, In most cases, if the
police are the informants they draft the charge
and the J.P. swears it. If 1it's a private
complaint, the charge is drafted by an employee
of the Magistrates! Court office."

I then asked him when he first came into contact
with a case., He said that the point of time of
contact with a case depends on the level at which
a Crown.Attorney is prosecuting, At his present
level in many cases, he will take the preliminary
hearing and take the case right through until
trial, whereas a young Crown Attorney might first
see the case Jjust before it was to come up in
Magistrates'! Court." (4)

"The police may scoop him on a general count of
‘fraud and then consult you in regard to specific
charges and the evidence required. But the police,
once the charge is laid, you have no control....
Only when you get a complicated case or when a
certain amount of diplomacy is required because

a big name is involved the police may call you
before they nail him, There is no control really
until after the charge is laid. Then you can tell
them to get further evidence if you think the case
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is weak. But you really have no control until
the charge is lald. You can't order the police
to go and investigate if there is no charge that
has been laid." (6)

I then asked him what control the Crown Attorney
has over the charges that are laid and he said,
"next to none. The police might call maybe twice
a week about laying charges on a question of
wording. This would be in less than five percent
of the charges that are laid. In Magistrates!
Court you never see the information or at least

I never see it, 2all I see is the dope sheet in
the morning." (7)

There 1s "“a subtle area - when in doing these
things the Crouwn is directing the police in an
area where he has no, technically, no pdwer to

do so. The police will seek advice and you might
say %Go ahead and lay a charge of fraud! -
technically thls is advice, in fact it is a
command...."

® ... I'm not going to direct their investigation
of the accused or the witnesses. I have no more
right to direct police techniques than they have

to direct my trial techniques. I express my opinion
to them., It does not happen too much in regard to
advising them prior to arrest because they have
trained senior officers now who can make as valid

a decision as I can. In rural areas you would be
called more often,

I then asked him what point in time a Crown Attorney
usually comes into contact with a case, He replied,
"Usually the firstt day he walks into court. The day
the case comes up for the first time is the first

time the Crown sees it. In the major part of the

cases he does not even see the police officer first...."
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", ...It would be ideal if one man (Crown
Attorney) could follow it through from beginning
to end." (8)

"If the police get into the hablit of speaking
to the crown we can sometimes avold laying charges
which we cannot prove." (10)

"I may direct the police officer to swear a new
informatlion if I think the information is wrong.
Or I may direct that another charge be lald. I
feel that I'm tidying up legal procedures and
stuffing up rat holes so that the wrong charge
is not laid." (11)

"I'm not to tell them how to gather evidence,
That's not my Jjob. I just tell them what's
missing." (12)

"I don't know what I have on from day to day.
I enjoy the challenge of walking in cold and
looking at the dope sheets." (15)

" I very seldom ask the pollice how they obtalned
their statements -~ that's not up to me to really
probe...."

" . ...In Magistrates' Court in the bulk of the
cases you don't come into it until the day of
the trial, It's up to the police when you are
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going to come in on a case, If the case is of

some complexity they wlll often speak to the

Crown and may come in with the dope sheet a week
before the trial in Magistrates'! Court." I asked
him whether the Crown screens any of the charges
and he answered "The only screening of the police
charges is 1f they ask you for your advice, Or

you may pick up the dope sheet and see the wrong
charge and may advise the police to lay a different
information - but it 1is rare - because of the speed
of the remands in the cases in Maglstrates' Court
you don't have much time to catch that." (20)
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The Timing of the Crown's Partilcipation

Summary

The timing of the Crownlpré-arraignment‘participation
is controlled by the pélice. ‘It.is only when the police
request Crown advice on the drafting of charges or the
legal sufficiency of the evidence that the Crown Attorney
will examine the evidence or the charge prior to the
arralgnment. Except for the few 'cqmplicated' cases the
arralgnment represents the Crown Attorney's first contact
with the case. At the higher trial level there is some
varlation in post-arraignment respoﬁsibility and an impor-
tant case may be conducted by the same Crown Attorney from
the preliminary hearing through to the trial. In most
instances, a balkanization of Crown responsibility persists
and the stages in the pre-trial process are conducted by a

variety of Crown Attorneys.
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Reduction of Charges

"There is quite a lot of discretion in the

Crown Attorney. He decides what he l1ls going

to prosecute and what cases he is going to
withdraw, It's in the exercise of that discretion
where difficulties can arise, Because this is
where the Crown exercises a quasi-judicial and
administrative function, It's one-~half
administrative and one-half judicial.... This

is where the power of the Crown Attorney lies.
It's the influences that can be brought on the
Crown in that area. The Crown must remain
untrammelled in his discretion. Again, when

the Crown is in constant contact with the police
it is difficult to maintain thls ideal attitude
of self-determination...." '

" ... If the defence feels that a client is
unjustly charged, he will often come and talk

to you but it is really only the pressure of
logic." He then related a case where there were
"thirty-nine counts of fraud and false pretences
and possesslion involving one end of a car theft

ring., "It was difficult to establish all the

elements of all the offences because it would ~
mean calling about a hundred witnesses, some of
then who lived outside of Canada, With an abrasive
defence counsel..,.lf I proceeded on all counts

the trial might take one month. This would mean
tying up the court, yourself and witnesses and

a vast expense, Often we start thinking -~ what

do you want to plead guilty to? That situation
arises - if that's pressure we bow to it...."

I then asked him if he enters into negotiations
whereby if the accused will plead guilty to one
charge the Crown will withdraw another, He
answered that "Again, it's a matter of getting

as much as you can out of a situation. You try -
and get the best deal you can. You've got to
please the police, and Justify what you do. You
don't have to check wlth a superior but if you are
ever asked you must be able to justify what you
have done, Or it may be just a matter of logistics
and witnesses don't show up and all you can

"salvage 1s a plea to something less. 1It's the

best you can do under the circumstances, There



is no doubt that criminal cases do get settled.

It goes on a2ll the time. If we fought out every
case on our list you'd be twenty thousand cases
behind, As the case~load gets higher and higher
there is more and more pressure to settle cases.

In the Magistrates' Court, I'd say that twenty
percent, one in five, are settled. We'd be willing
to settle more of them, but defence counsel are
unable to convince thelr clients to plead guilty

to anything. As you get higher - sessions - 1t
would be about the same, In the assizes it's

not as easy to do. In the last asslzes there were
sixteen or seventeen cases. One was a pretty good
case of capital murder but there were pltfalls in
the case for the Crown witness and the two accused
had been drinking. The Crown accepted a plea to non-
capltal murder. The Crown was delighted and the
accused were delighted., There was also a rape case.
It was a crummy case and the defence could probably
have walked away with nothing but somebody told him
to plead guilty to indecent assault and he did that.
There was also a criminal negligence case which
looked barely like dangerous driving. Defence was
happy to get rid of the criminal negligence and
wanted to plead guilty to dangerous driving and I
was delighted to accept that and &V¥en with a plea
of guilty to dangerous driving I had to strain to
convince the trial judge. So there you are. Three
cases settled at that level. The sentence doesn't

play much part in settling them. Defence have to take

their chance on sentence, but I would let them know
what I was going to say as to sentence." (1)

"What burns me is the lawyers who try to settle
these cases in chambers with me." He went on to
say, "Like these dangerous driving cases where
you get these 1lnexperienced lawyers who come up
to you and say *'Let him go, he'll plead gullty to
a lesser charge.' - to hell with them, If I do
something, the lawyers wlill say 'look how I got
to the Crown' and they'll charge their clients
for it." (2)
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"I should have told defence counsel about the fact
that I would take a plea to manslaughter without

the psychiatric evidence but I never did and defence
counsel never - asked me if I would take a plea to
manslaughter, maybe because he had little experlience
with murder cases. The man was convicted of non-
capital murder and I was never asked about the
reduction to manslaughter." (3)

"If there is no evidence or little evidence or when

I know that a Jury will most likely not convict on

the charge, that is a major factor to me in taking a
bplea of guilty to a lesser charge., Also I am interested
in what is the liklihood of getting a conviction on the
higher charge., If the court is going to impose the same
sentence on the lesser charge as it would have on the
higher charge I am Just as happy with a plea of guilty

to the lesser offence, If there are thirty-five counts »
and the accused wants to plead guilty to nine of themn,

I will go along 1f the sentence on the nine of them is
going to be very simlilar to the sentence he would get

on the thirty-nine counts.... Also the pressure of

work will cause you to accept a plea of guilty and to
reduce a charge., The overloaded case load that you have
ls a psychological factor in making you accept a plea

on a lesser offence, If accepting a plea on a lesser

of fence won't shock the public conscience you may go along
with it." (&)

"TIf you have thirty counts of possession, eight will
do. The result is never any different and the defence
can then tell the client that he has made a deal.
Sometimes a charge is a little thick and you'll come
down." (6)

"When I speak of the Crown Attorney as a quasi-
judicial officer, I'm not referring to his
performance in court but his quasi-judicial function
may be prior to getting into court ~ in exercising



83

hig discretion and in deciding whether there

should be a prosecution or not, In a vindictilve
husband and wife case, where the husband has

taken the child, we can't use the criminal courts

to have the wife vent her spleen because that

won't get the child back, The proper course is

for her to take an action in the civil courts and
let the civil court enforce it. The Crown Attorney
exXerclses this judicial function but he must be
very careful in the exercise of this discretion...."

", ... Sometimes I will see what maglstrate the
case 1s coming before and if I know who it is and
know that a plea to a lesser offence will mean
that the man gets the same sentence I figure why
not the lesser offence., I get the same result and
save the time of the jury trial.," (8)

"For example, in a case of criminal negligence
causing deathy seseeeseess Was the defence lawyer
and there was a bare bones prima faclie case of
criminal negligence but it looked like we could
get a conviction for dangerous driving, Without
any request from defence I spoke to the Senior
Crown Attorney and accepted a plea to dangerous
driving with the understanding with the defence
that the sentence would be between three and six
months, We got together with the magistrate and
told the magistrate that anything less than three
months on the sentence the Crown would appeal and
anything more than six months the defence would
appeal, The magistrate gave him four months. This
is something I would do Withiseesesssssss but would
do with very few other lawyers, It would also have
to be the right kind of a magistrate." (11)

"You get a lot of police who are out to shaft

somebody. The defence try to get the best for
their client and sometimes they try very hard.
You have a series of offences and they want to
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plead gullty to a liquor offence rather than a
careless driving offence because the liguor
offence is so minor, if you will withdraw the
other, I don't blame the lawyer - that's his
job = but I must be a diplomat." (12)

"On a plea on a lesser offence I try to be
reasonable," (13)

"Bargaining is a tool to expedite the process

and rather than Just withdraw I try to get a

bargain to a plea and at the same time it means
%hg? the defence can offer thelr client something,"
1

"I am always open to those suggestions ~ a plea

to a lesser offence, Because the pressure of a
heavy list 1s an inducement to make that suggestion
when maybe I shouldn't. If the experienced
detectives are agalinst reducing the charge or
taking a plea to a lesser offence, I probably
wouldn't do it. In certain situations, it is
almost automatic, For example, in impalired driving-
and failure to remain charges, we usually drop the
failure to remain on a plea of gullty to impaired
driving. Sometimes you have to gamble a little
bit and consider the strength of your case. You
have charges (a) and (b) and if your case on (a)
charge is tenuous you may say yes to a plea of
gullty to (b). I take into consideration the
background of the accused and whether or not he

is an informer. There may be a saw-off for an
informer. You give him a little bit of a rap,-
but you don't put him out of circulation so that
he knows that he can't get away with 1t and yet
you will have his services in the future...."



", ... It doesn't always pay to be too nice a guy
and try to please everybody. You have pressure
from the cops to push and pressure from the defence
to reduce." (2)
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Reduction of Charges

Summary

The reduction of charges as consideration for guilty
pleas to lesser offences results in the disposition of a
large number of cases without the usual demands made on
time and personnel by a trial. It represents an informal
administrative device used to encourage guilty pleas and
the consequent lncreased flow of case dispositions.

Police overcharging, and charging errors are reviewed and
the probability of obtaining a conviction bn the charge is
assessed for the first time by the Crown Attorney at this
stage. Conslderations, such as the strength of the evid-
ence, the credibility of Crown witnesses, the likelihood

of a sentence differential are examined. To 'settle' a
case, a variety of incentives may be offered to the defence
in exchange for the guilty plea. The participants in this
informal envifonment of exchange are limited. Tﬁose accused
who are not represented by counsel prior to trial have no
access to the environment. Defence counsel's relationships
with Crown Attorneys and his skill in pre-trial negotiations
may be moré valuable to his client than his subsequent

advocacy at trial.
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Withdrawals

"If you are going toc withdraw, you try to put
it on the record why you are withdrawing the
charge., You may check on the facts and make
sure your facts are correct,..."

", ..after the charge was laid, for example there
were a couple of kids who shinnied up a flagpole
and took a couple of flags and there were also a
couple of kids who took some coins from a fountain.
What I do is bring them up in court with the
parents and say to the magistrate, these are the
facts and that it 1s technically theft and these
boys have been arrested and spent the night in
Jail., TUsually the complalinant is not interested
in pursuing it and I say that the Crown 1is wllling
to extend some leniency to the two accused and give

"them a chance., At this stage, the magistrate

usually gives the accused a tongue lashing and
the mothers dissolve into tears and then the
sheepish kids and the mothers leave the court.
That's my discretion and if I have a good reason
for it I go ahead and do it." (1)

"The more I am pressed to withdraw, the more I
push it."

"If the police want to protect an informer, then
they shouldn't charge him." (2) -

"Generally, we withdraw if there is some suggestion
from the police." (3)

®The police attempt to influence you to withdraw
charges and relatives attempt to influence you.
The police attempt to withdraw charges because they
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say that the accused man is golng to do something
for the police like find some stolen goods or return
some stolen bonds. But as far as I am concerned,
in these cases all an accused 1ls dolng 1ls purchasing

his freedom by giving the police a payoff in a minor
way."

"But before I withdraw a charge I usually speak
with the police officers involved...."

"When 1t is a first offender and when the prosecution
may ruin his life, these are compelling circumstances
in which not to proceed.,..."

"The police cannot stop you from withdrawing charges...."
"I wouldn't withdraw without speaking to the police

first. 1It's important to keep your relationship
with the police smooth." (4)

"I've only been approached by