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Abstract

The idea of exploring the topie of the thesis has been promoted by the revival

of Islam as 'l legal system in a number of Islamic nation states, as an assertion anci

part of their identity. This development is regarded by some as adversely affecting

non-Muslim citizens in sueh states when looked at in the Iight ,)f international

principles.

Sudan, a multireligious state, declared the application of Sharia laws in 1983.

The thesis addresses the impact of the application of Sharia law on non-Muslims

within the historicaI, politicaI and legal context of Sudan. This is examined in the

Iight of international principles.

To this end, the thesis uses a comparative methodology, entailing the

identification of the areas of inconsistencies between rules of Sharia goveming non­

Muslim subjeets and international norms. Thus, an examination of Sudanese laws

based on Sharia having an impact on non-MlIslims is made.
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Résumé

L'idée d'explorer le sujet de la thèse a été selVÎe par le réveil d'Islam comme

un système légal, dans nombre d'États musulmans, et comme une affirmation et

partie de l'identité musulmane. Cette situation est perçue. par certains, comme

négativement affectant les citoyens non-musulmans. dans ces États. à la lumière des

principes intemationaux.

Le Soudan, un État multireligieux, a déclaré l'application des lois de la

Sharia en 1983. La thèse dresse l'impact de l'application de la Sharia sur les

non-musulmans dans le contexte historique, politique et légal du SO!ldan. Cet

examen se fait à la lumière de principes internationaux.

A cette fin, la thèse utilise une méthodologie comparative, entrainant

l'identification des régions de contradictions entre les règles de la Sharia concernant

les sujets non-musulman et les normes internationales. Suit un examen de l'impact

des lois soudanaises, inspirées de la Sharia, sur les non-musulmans.
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INTRODUCTION

The status and rights of non-Muslim subjects in the Islamic state is not a

historical subject. It arises with the present revivaI, by a number C'f Islamic states, of

the application of Sharia Is!amic law as a system regulating aIl aspects of the society

and its subjects. For these states, Sharia is a comprehensive religious law derived

from the basic sources, nau:ely Quran (the MusIim's Holy Book) and Sunnah

(traditions of the Prophet Mohammed). It was mainly the direct result of the divine

Quranic revelation and as such was entitled to be recognized not only as permanently

valid and binding, but aIso as the only religiously valid legai system.J

Under traditionai Sharia, the subjects of the Islamic state are generaIly

c1assified according to their belief. The Iegai consequences ofsuch classification have

greatly contributed to the determination of the status and rights of the subjects. The

Muslims who co.nstÏtute the Ummah (Islamic nation) are the citizens with full rights,

while non-Muslim subjects are, by virtue of their belief, and as the result of religious

nature of the Isiamic state, not entitled to participate in running or shaping the policy

of the state, or to be appointed 10 key posts. Freedom of religion is to be exercised

in accordance with the limits established by Islamic Sharia principles. In the area of

public law and in cases of conflict of laws, Sharia is applicable, being the state law.

The revival of Islam as such has had its influence on Sudan at different

J COu!soD, N.,A Hi3IOry oflsltunit: Law (Edinburgh: University Press, 1964) at 75. The subject
of the research are DOD-Mus1ims, i.e. People of the Book, thus exduding others who are subject to
cliffercnt mies in Sharia.

1
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historical periods.~ However, practical steps towards the Islilmization of the whole

political and legal system started in September, 1983, when Sudan declared the

application of Sharia and started to gradually replace secular laws \Vith lslamic laws.

such as the Penal Code, 1983, Civil Transactions Act. 1984, Evidence Act 19.'3. and the

Judgments (Basic Ru/es) Act, 1983, with Sharia as the main source of laws to whos\.'

principles and spirit ail legislations should conform. Not only that, but on severai

occasions, Sudan has been declared to be an Islamic state and the whole legal

polirica\, economic and social system is to be reshaped accordingly. The Islamization

of lawS in Sudan, a country known for its religious and cultural diversities, raises the

question as to what status and rights its non-Muslim minorities are entitled to, and

the extent of fulfilment of Sudan's international obligation towards minorities.

1. The Problem

This Islamic revival has been viewed as negatively affecting the rights of non­

Muslim minorities, being inconsistent with international principles for the protection

and guarantee of minority rights in certain cases. Basically, there are two concepts

which challenge principles of the internationallaw of human rights for the protection

of religions minorities. First, the concept of equality in Islam, which is based on the

eriterion of religion, regards only Muslim subjeets as being of full legal capacity.

Second, freedom of belief is also considered an important area of inconsistency with

international norms, since the extent and content of such a concept in Islam touches

upon an important ideological aspect of traditional Muslim views, relating to early

•See &posito,J.L,Sudan: 7'1Ie Politicsof1slamic&vivalism: Divusilyand Unily, Hunter, S.T.,
ed., (BloomiDgton: IndiaDa UDiveISity Press, 1988) al 187-203•

2
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sources on the issue of apostasy and the restrictions on the practice of religion.3

The consequence of this was expressed by Khadduri when he stated:

Human Rights in Islam, as prescribed by the Divine law (Sharia) are
privileges only of persons of full capacity. A person with full legal
capacity is a living human of mature age, free and of Muslim faith. It
follows accordingly that non-Muslims and slaves who live in the Islamic
states were only partially protected by law or had no legal capacity at
all.4

The protection of minorities under international law is based on the two

principles of equality (non-discrimination) and freedom of religion and belief.' The

United Nations Charter genera1ly commits Member States to respect and observe

Iiuman rights, fundamental freedoms, and equality for ail without distinction as to

race, sex, language or religion. In addition, Article 55 of the Universa1 Declaration

of Human Rights, 19486 affirms in Article 1 that ail human beings are born free and

equal in dignity and rights.7 More specifically, Article 18 of the Covenant on Civil

> See Abdul Hameed Abu Sulayman, "AI-Dbimmab and Related Concepts in Historica1
Perspective" (1988) 9:1 Joumal Institule ofMuslim MUIOrïty AfJain 8.

• Khadduri, Mo, "Human Rights in Islam" (1946) 243 TheAnna/soflM .AmericanAcademy of
PoliliclJl and Social Scknu 77-81.

S To Capotori, the prevention ofclisc:rimiDatiDn and the implementation of special measures
to proteet miDorities are merely two aspects of the same problem: that of ful\y ensuriDg equal rights
to aU pclSOlIS. The guidiDg priDciples is that no iDclividuai should he plaœd at a disadvantage hecause
he is a memher ofa particu\ar etlmic:, religious or 1iDgnistic:group. Sec Capotori, "The protection of
MiDorities Under Multilateral Agreements on Human Rights" (1976) IItlliDn Yearbookof1nlemational
Law 2.

• GA Res. 217 A (ID). UN Doc. AJ810, p. 71 (1948) [he1einajœr UDiveIS81 Dedaration].

, GA Res. 217A (ID). UN Doc. AJ81l0 (1948)•

3
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and Political Rights8 provides for the right of evel)'One to freedom of thought•

conscience and religion. The content of the right to freedom of religion and belief

inc1udes freedom to have or adopt a religion or belief of one's choice. and freedom

to practice it either individually or in community with others and in public or private.

to manifest one's religion or belief in worship observance, practice and teaching.""

In the light of the above principles provided for by international law, states

are under an international obligation to treat their non-Muslim minorities in

accordance with such principles. These international instruments are addressed to,

and bind, states to enact legislation and take measures to ensure protection and

equality for their religious minorities in compliance with the principles of equality

and freedom of religion. However, Islamic states applying traditional Islamic rules

claim that the rules applicable to non-Mnslims, being based on religious criteria, are

established norms and rules derivative from authoritative source texts, mainly the

Quran and Sunnah.

In faet, this inconsistency has led 10 a number of comments by Muslim and

non-Mus\im modern scholaIS as 10 how to reconcile such inconsistency arising from

the application of traditional Is1amic Sharia and the international principles of

equality and freedom of religion for the protection of non-Mus\im minorities.

An-Na'im commenting on this, stated:

• GA Res 22OOA, 21 GAOR Supp. No. 16, UN Doc. UNPO Al6313 (1966) at S2. UN Doc.
N6316 (1966). The Convention opeaed for signature iD Deœmber, 1966, and entered iDto forœ on
23 March, 1976.

• Sec &Iso the D«liuruion on the Elimituzlion ofAllForms of1~andofDiscrimüuuion
BDMtl on Religion Or&lief, GA Res. SS. UN GAOR. Supp. No. SI; UN Doc.~S (1982).
The Declaration was passed on November 2S, 1981, and adopted on 18 Janwuy, 1982.

4
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The Muslims are Dot to be allowed to treat religious minorities in this
way because they believe that their OWD religious law authorizes them
to do so... If this type of argument is aIIowed, ail forms and degrees of
human rights violations, including torture and even genocide, may be
rationalized or justified with reference to aIIeged religious or cultural
codes or norms.

In relation to the inconsistencies that arise, he contends that

1. the status of non-Muslim religious minorities under Sharia is Dot consistent

with current universaI standards of human rights.

2. The current state of affaiIs cannot be justified on claims of Islamie cultural

relativism. Muslims are Dot free to treat their religious minorities as they please

unless and until the Muslim cultural norms are consistent with the relevant universaI

standards.

3. It is Dot only possible, but aIso imperative that the status of non-Muslims

under Sharia be reformed from within the fundamental sources of Islam, namely the

Quran and Sunnah. Sueh reform would at once he both Islamie and fully consistent

with universaI human rights standards.10

An-Na'im's contention represents the fiIst categol)'ofthe conflictbetween two

schools of thought. One one side are the Modemists, who denounce strict conformity

to the traditional Islamie standards as incompatible with modem conditions. One

-

10 An-Na'im, A., "Religious MiDorilies under IsIamic: Law and the limiIs of Cultural
Relativism" (1987) 1 HIIIJIIIIl Rights Qwufe1ly 17. For the doc:triDal mecbanjsms iD Sharia which may
be used for adaplation to rec:oncile Sharia with iDtemational priDciples as proposed by the same
author, seo An-Na'im, A., Towanb lUI bf4mic Refotmlltion: Civil I..iba1W, HIIIJIIIIl RighIl; œuI
Inlemtltioruù LAw (Cairo: 'The Americaa Uaiversity iD Cairo Press, 1992)•
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modem scholar reflected the effect ofthis by stating that "...thus owing to its narrow

interpretation of basic Islamie values the c1assica1 juristie attitude towards tolerance

lost some of its flexibility in dea1ing with non-Muslim communities. Where it could

have allowed many creative policies to develop, it instead became relatively rigid and

became bound by certain historie precedents."U The second school is that of the

Reviva1ists who demand full restoration and application of traditional Islamic

standards.12 From an Islamie traditional perspective, law is based on divine sources

and the rules relating to non-Mus1ims are based on statie conceptions in Islamie

tradition. Thus any rights to be granted to non-Mus1ims should be in accordance with

the nonns, principles and spirit of Sharia.13 From the perspective of this school, non­

Mus1ims do not possess the fulllegaI capacity that would entitle them to equal rights

with Mus1ims by virtue of their belief in certain cases.

Although one does not dispute An Na'im's contention as to the necessity for

reconciling inconsistencies regarding the treatment of non-Muslims, the issue,

however, still remains and constitutes part of the general subject of debate as to how

to reconcile inconsistencies between principlesofinternational human rights law with

nonns of other traditions, including Is1amie tradition. The lack of culturallegitimacy

is considered to be one of the main causes for the invocation of human rights, since

the legaI system ofsueh Is1amie states is based on historica1 religious traditioDS. The

main argument of Is1amic states is that they are entitled to enact laws in accordance

with the estab1ished nonns of Is1amic culture and traditions, and that they need not

11 Abdul Hameed Abu Sulayman, supra note 3, al 13•

..Seo Khadduri, M.,The1süunicCon«ptiDn ofJusliu (Baltimore and London: Johns Hopkins
University Press, 1984) al '1If1.

,. Seo Kourides, N., "TraditioDalism and Modernisation iD lsIamic Law: A Rcvicw" (1972) 11
Columbia JoUl'lllJ1 ofTtrUISNIliollll1 LtJw 491•

6
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comply with some of the international norms because those noIIDS are alien and

unrepresentative of their OWD cultural values.14 Thus, it is DOt enough to rely on

intemationallaw obligations to bring nationallaws, including religious and customary

laws, into complianee with international human rights principles. What is needed is

to enhanee the legitimacy of human rights standards by rooting them in the various

cultural traditions; without such legitimacy, the law will DOt be capable of improving

the status of non-Muslims in Islamic states.1S

However, there are opposing views arguing that refoIIDS within religion or

culture are meaningless sinee religion and culture consist ofnoIIDS which are not easy

to change. Henee, reform by secular laws is the option. Though this view on its first

part may be true, the secular option as a means of reform is a temporary solution

because laws may be changed by political regimes, butwhere human rights principles

are rooted and legitimised in the tradition. it would not be easy ta change them.

Reconcilability is essential since MlIslims claim that Islam is able to build a

pluralistic society on a much more explicitly religious base; then only cau one say that

pluralism has been achieved. As Shepard comments:

14This argument reOects the cunent and lIIIIUISWered debate on CIelS C111tuxa1 clivelSity. It is
Dot the scope of this resean:h to disc:nss the qnestïon of c:n1tIua1 relativism or DDiversality of hnman
rights as the resean:h sbaD fOC1l8 on enmining the inconsistenc:ies between the two ùaditions in
relation to rulesapplieclto nOD-Mnslim religions minoritiesand ils impact on theirstatustakingSndan
as the case study. ForclifierentYiewa 0Ii the topic,Bee DonneDy,J.."Cultnral Relativismand UniYenal
Hnman Rights" (1984) 61H_Ri&htsQwu1aiy400.As to the neecl todefine the concept ofHnman
Righls, readRentelD,D.. 'The UIIlUIS'IIeredCha11engeofRelativism.andthe Consequencefor Hnman
Rights" (1985) 7H_ Ri&hts Quœtaiy 514-

1$ AD-Na'im, A., "IaIam, IsIamic Laws and the Do1mmna ofCu1tnral Legitimaçy for Univenal
Hnman Rights" in WeIch, c.E. & V. Leuy, eds.,.A8ÏII P..:spedii.cr on H_ JliBhtr (Boulder:
WestYiew Press, 1990) at 31•

7
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Muslims daim that Islam is able ta build a pluralistic society on a
much more explicitly religious base. Their past accomplishments give
some plausibility ta this daim. But it still remains for them ta build, on
the Islamic base, a pluralist society truly adequate ta today's changed
conditions... The point at whicb Muslims must begin this task and the
point at which they will be chiefly judged by outsiders, is in relation ta
the non-Muslim minorities in the societies in which they predominate.1o

The purpose of this study is ta examine the impact of application of Sharia

IsIamic laws on non-Muslim rights in the Sudan in the Iight of international

principles, mainly the principle of equality and freedom of religion.

The thesis is divided into three parts. Part 1 e.YlImines the effect of religious

criteria on non-Muslim subjeets living in the traditional Islamic state. This

examination will be done with a view ta emphasizing the fact that where the state

criterion is religion, the consequence is refleeted in differences in equality of the

rights of subjeets who do not belong ta the same state religion. This raises issues

conceming the nature of the IsIamic state and sources ofSharia law ta which 1 found

it necessaJY ta refer as the basis of traditional Sharia rules, since Sudane.se courts are

direeted by the Judgment (Basic RJ.des) Act of 1983 ta refer ta the.se rules in

interpreting or applying any law.

This Part then addresses sorne ofthe issues pertaining ta the status ilDd rights

of non-Mnslims under Islamie law. In examining traditional Islamie rules goveming

non-Muslims. reference is made mainly ta original sources (Quran17 and Sunnah) and

ta established rules based on sucb sources asinterpreted by classie Islamie jurists.

16Shepard, W.."RiPtsofNon-MasIims ÏD Islam" (1986) 7JounuzllMtilule ofMwIim MinDrily
AIf/ÙT$ 307.

"The traDslatioII ofwnes of the Quran wIüdt bas beeD referred to for the purposcs of this
thcsis is RodweII, J.M., traDs., TIre Quran (DuttoD, New York: Ewnyman's Librazy, 1968)•

8



•

•

However, since certain rules have given rise to contraversy among Islamic jurists,

reference is made to rules agreed to by the majority of jurists.

The tension raised by the application of traditional rules of Sharia lies in the

inconsistency arising between Sudan's responsibility to fulfil its religious obligations

(the majority ofits population being MnsJims), and its intemational obligations, being

a modem nation state and member of the intemational community. It is here that

1 found it necessary to malte an averview of the intemational standards and

principles which constitute a source for the rights of non-Muslims.

Part n starts by descnoing intemational principles for the protection of

religious minorities, mainly the principle ofequality and the freedom of religion. The

extent and content of such principles are examined for the purpose of highlighting

the inconsistency that arises when they are applied within the Islamie law as a resuIt

of conceptuaI differences in content in each tradition.

Part m eYllmines the impact on non-Muslim religious minorities of the

application of Sharia as the state law in Sudan in 1983. For this purpose ret'erence

is made to the status of Sharia during different historical periods of the Sudanese

legal system. The status ofintemationallawin Sudan before and after the application

of Sharia shall be examined with a view to showing its impact on the intemational

obligations of Sudan towards its non-Mnslims in the light of the international

principles discussed in Part n. Specifie laws enacted after 1983 based on Sharia,

which affect substantial rights of Don-Muslims, shall be criticaDy examined.

The Conclusion examines the extent to which Sudan succeeded in
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accommodating such inconsistencies. It shows that inconsistency in the content and

extent of such principles (i.e. equality and freedom of religion) results from the faet

that each operates within different norms applied in the international tradition and

Islamic tradition, though similarities in the use of the concepts exist in both

traditions. The thesis, however, concludes that if Sharia mIes are to be applied in

Sudan, then the basis should be equality for ail citizens irrespective of any

differences, an equality which is genuinely based on diversity.

The research is not intended to criticize or pass judgment on Sharia; it has

been undertaken for academic purposes. Its aim is to describe the mIes applied to

non-Muslims within the context ofSharia as a legal system based on specifie concepts

and principles, and the inconsistencies which arise when applied by a nation state Iike

Sudan consisting of religions diversities, in the light ofinternational principles for the

protection of religions minorities. Il is 10 be mentioned that the emphasis is placed

on the controversial issues which demonstrate inconsistency as far as non-Muslims

are concerned.

Fmal1y, 10 the best of my knowledge, this is the first comprehensive study 10

be made with regard 10 the topie relating 10 Sudan (a1though general reference bas

been made by some scholars 10 the problem of non-MusIims' status after the

application of Sbaria in 1983). However, the importance of this research arises from

the fact that Sudan is c1aimed 10 have invoked international conventions in applying

Sharia laws 10 non-Mnslims in Sudan.1a

.. See The Report of the lDtematioDal Qmnnisaion of Jarisla iD (1988) 41 1ntmuJ1it»uII
Commi.ssitm ofJurim: The Revirw, al 21 and 30•
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PART 1: THE STATUS AND RIGHTS OF NON-MUSLIM SUBJEcrs UNDER

TRADmONAL ISLAMIC LAW (SHARIA)



•

•

Chapter One: Factors Contributing to Shaping the Status and Rights of Non-Musllm

Subjects in the Traditional Islamic State

1. Introduction

The rules goveming the status and rights of non-Muslims constitute an

important part of Sharia Islamic law.19 These rules have been influenced and shaped

by basic religious concepts in Islamic political theory, namely, the concepts of state,

sovereignty and Ummah. These concepts are considered fundamental to the framing

of the whole political, legal and social IsIamic system, including the relationship

between the state and its Muslim and non-Muslim subjeets.20 Before examining the

status and rights of non-Muslims in Sharia IsIamic law, it is thus necessary to first

describe sucb concepts and the main sources of Sharia IsIamic law with particular

reference to Don-Muslims.21

.. "Sbaria lsIamic Iaw" is a term used in lsIamic jurisprudence to deDote the eDtÎrc system of
reIigious Iaw in Islam, CODSisting of the Quran and Sunna as its basic sources. However, the scope of
the resean:h shan he Iimited to that part of Sbaria Iaw dcaJing with the status and rights of 000­

Musiim subjects. For a general description of the nature and development of Sharia lsIamic Iaw, see
CoulsoD, supIlI Dote 1.

'" The CJllmination of these fundamental concepts will he limited to sbowing the cxteDt to whicb
they bave infI_oed the status and rights of Don-MusIims.

21 Uncler lsIamie Iaw, Don-Muslims are categorized into two groups. The fiIllt are thosc who do
Dot ~ssess a reveaIcd Bock. Thoir status UDder lsIamic Iaw is Dot the subject of this rcscarcb. The
other group consists of the people of the Book, that is, believers of Holy Boob, c.g. the Torah and
the scriptuJes. This resean:h mainIy focuses on the status and rights of the latter group•

11
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2. The Concept of State ln Islam

a. Rellglous Foundations

The traditionallslamic State existed solely for the realization of the divine will

of Allah (God) revealed in the Quran and Sunnah.22 The purpose of the state is to

regulate ail aspects of Iife in the society, notably in the political, legal, economic and

social spheres, by reference to the divine will. This is established by IsIamic norms

deduced from the following Quranic verse:

Muslims are those if we give them power in the land, establish the
system ofsulat (worship) and zakat (poor dues) and enjoin virtue and
forbid eviI and inequality.23

According to this verse, the state in Islam is characterized as temporal and

religious, its function being to regulate and adrnjnjster the temporal affaiIs ofsociety

in accordanoe with the divine law of God as revealed in the Quran. The divine law

'"'Ibe first lsIamicslatewu eslablishedby the Prophet Muhammad in Medina afterbis migration
&om Mecca. Being the reJiaious andpolitical head ofthe slate, the Prophet received revelations &om
God, and asa ruler, interpreted andapplied them as rules ofcondnct for the publicand private affaüs
of the subjects of bis slate. 'Ibe slate consisted of those who ac:œpted bis message (Mus1ims) and
those who cIid Dot (nOD-MusIims) but agreed to live in the lsIamic slate. Itwas thon that the question
8JOlICl as to the slatus ofDOD-Muslims in the lsIamicslate. 'Ibe prophot conduded a treaty with them,
caDed DhimnuJh, oder whidI they ac:œpted the authority and SCMlreignty of Islam as a political
system, in returD for whidI they _ guaranteed protection of their persœ, property and freecIom
ofreligion. 'Ibo provisions ofthe treaty and later treaties formed the buis ofthe ruIes goveming DOD­
Muslims in the traditionallslamic slate. For a detailed suney of the historil:al deve10pmeDt of the
lsIamic slate, _ Najjar, F.M., The blIunic S- (Darien MODograplùc Press, 1967). 'Ibe slate
eslablished by the Prophet in Medina beœme the model followecl oder whidI the Muslim ruler
combinedaD legislative, tmlCUtiwlandjudic:ial powell.Seo SheikhAli, B.,biam,A Cu1IutalOrientation
(New Delhi: Mac:miIIaD 1Ddia, 1981) at 6S eL seq, For the deve10pmeDt of institutions of the lsIamic
state,Re, Goitein, s.o.,StMdiD inblIunic H"1fIDIy lIIIdJ..sfitutions (Leiden: El. BriI1, 1968) at 169. Seo
aIso ElAwa, MS., ThePolitictJlS)Irtan ofllleblIunicS- (Indianapolis: Americ:aDTrust PublicatioDs,
1980); and Hitti, x.P.K., H"UlDIy ofIlle AIIIbr (New Yodc St. Martin Press, 1970).

.. Quran, XXII, 4L
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therefore precedes the state in that it provides the basis for the state in Islam, and

the source of governing authority.24

This raises the question of who is entitled to sovereignty in the Islamic state.

Sovereignty rests in Allah (God) aIone; thus, the state surrenders its sovereignty to

God who is the sovereign lawgiver, since aIl authority is vested in Him. This is shawn

in the following Quranic verses:

The authority rests with none bu~ Allah. He commands you not to
surrender to anyone save him. This the right way (of life):25

They ask: "have we got some authority?"
Say: "aIl authority belongs ta God aIone. lI26

The implications of the notion of God's sovereignty in Islam have been

explained by Mawdudi, one ofthe leading contempormy Muslim jurists. In describing

the characteristics of the IsIamic state as deduced from express statements of the

Holy Quran, he maintains that..27

1. No persan, class or group, Dot even the entîre population of the
state as a whole, cau lay claim ta sovereignty. Allah aIone is the real
sovereign, aIl others are merely bis subjeets.

..A3 to the category ofstatehood, towhic:h the IsIamicstate shouldbelong, seo lChadduri, M., Will'
and P_ in the 1Aw ofblam (Baltimore: 'Ibe John HopkiDs Press, 19S5) at 14 eL seq. Sec aIso
Hasan, J.. 77te Concept ofSIlI1e and 1Aw in blam (WasIùDgtoD, D.c.: UDiversity Press of America,
1981) at 31.

2S Quru, DI, 1S4.

» Quru, m. 1S4.

ri Seo Mawdudi, SayyidAba1 A'1a, 77te1slDmic1AwandConstilulion (Lahore: IsIamicPublicatiODs
Ltd, 19S5) at 738.
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2. Allah is the reallaw-giver, and the authority of absolute legislation
rests in Him. The believers cannot resort to totaIly independent
primary legislation though Allah may delegate powers to them 50 to do
in certain areas in accordance with this guidance. Furthermore they
cannot modify any law which Allah has laid down, even if the desire to
effect such legislation or change in Divine laws is unanimous; and

3. An Islamic state must in all respects be founded upon the law laid
down by Allah through bis prophet. The government which runs such
a state will be entitled to obedience in its capacity as a political agency
set to enforce the laws of Allah, and only in 50 far as it acts in that
capacity. If it disregards the law revealed by Allah, its commands will
not be binding on the believers.

Thus, both the legal and political sovereignty in the Islamic state belong to

Allah alone. However, this sovereignty was exercised hy the Prophet who acted in the

name of the ultimate sovereign. After the Prophet, the Ummah (the MusIim nation,

excluding non-Muslim subjects) acted as the agent of the divine sovereign. A

Caliphate (vice-regency) from the MusIim Ummah28 was to act as a human agent to

enforce the laws of Allah, according to the Quranic verse:

Allah has promised such of you as have become believers and dODe
good deeds that he will most surely malte them vicar ageDts in the
earth.29

However, the human agency does Dot possess real sovereignty since its powers

are limited and defined by a supreme divine law which it has DO power ta change or

odify 30m .

.. The title "Caliphates" was usee! for the rulelS who succeeded the Prophet as govemolS of the
lsIamic state.

20 Quran, XXIV, 55•

.. See Mawdudi, .rupnz Dote rr, at 219. See aIso Lambtou, A.K.S., StDte lUId~ ÛI

Medieval blœn (London: Ozford University Press, 1981)•
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b. The Notion of Ummah

It has been mentioned that the traditional Islamic state is a religious and

political state whose purpose is to apply the divine law as revealed in the Quran and

Sunnah. The Muslim subjects of such astate constitute the Ummah (the Muslim

nation) and they enjoy equal status and rights on the basis of their common faith in

the Islamic religion, and their submission and acceptance of Sharia as the divine law

of God.JI The individual has no rights attached to his person, since his rights are

determined by virtue of being a member of the Ummah.

This Islamic notion of Ummah, based as it is on a personal criterion, that is,

on the person's alIegiance to the Islamic faith, stems from two factors. Before the rise

of Islam as a political and religious system, the people of Arabia (where Islam as a

religion began) were divided into tribes. Thus, a tribal system prevailed under which

the loyalty of individuaIs was to the tribe. The Prophet then unified these tribes into

one homogenous nation, using the political and ideological thought of Islam. Besides

ideology, which was the most important factor, language and historical heritage are

the other two factors that contrihuted to this unity.32 The ideological thought, the

common heritage, and the choice ofone official language, brought about the political

unity and entity caIled the Islamic nation (Ummah). As descrihed by the Quran:

Verny, this nation ofyours constitutes one nation and 1 am your God,
therefore worship me (aloDe).33

.. For the concept of the UtnnUlh ÎD the Quraa and iD carly IsIamic history, sec Abdullah al·
AhsaD, "Ibe Quraaic Concept of Ummah" (1988) 9 Joumallnstilute ofMIISÜm Minorily Affain 8.

.. Sec AbcIuIrahmaa Abdul Kadir Kurdi, 77te Islami& Swe, A SlIIdy Based on the Islamic Holy
CoIlStÏlllliDll (LoDdoa: MaaseIl Pub1ishiDg Ltd, 1984) at 54.

,. Ouraa, 21:92. The SaDIe meaaiDgwu aflirmed by the Prophet ÎD vene 1 oC bis Declaratiou oC
MediDa.
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Because of this notion, subjects of the Islamic state are classified into two:

Muslims (individuals constituting the Ummah), and non-Mus1ims (excluded from the

Ummah) who enjoy specific status and rights by virtue of their faith.34 However,

classic Islamic jurists held differing views as to whether non-Mus1ims are to be

considered nationals of the traditional Islamic state. Some jurists regard them as

people of Dar Al Islam (i.e. nationals of the Is1amic territory or state).3S However,

to the majority of classic Islamic jurists, non-Mus1im subjects in the Is1amic state are

foreigners enjoying specific status and rights under the contract of Dhimma.36

The legal consequences of the concept of state sovereignty and Ummah

described earlier has infIuenced the categorization ofnon-Mus1im subjects into two

groups: Muslim citizens, identified on the basis of their belief, which is the ideology

of the Is1amic state, and non-Mus1im subjects, descn'bed as dhimmis under the

Dhimma contract. By acquiring the status of dhimmis, their rights and obligations

were determined by the basic sources and the provisions ofsubsequent treaties. The

extent of the exercise of such rights was to be in accordance with the 1imits and

standards prescribed by Is1amic principles and rules of Sharia Is1amic Iaw.

.. Noo-Musiims are denified iDto tbree categories: non-Musiims who entered the jurisdic:tion of
the IsIamicslate as tradelS,etc; non-Muslimswho live outside the jurisdidiOD ofthe Is1amicslate; and
non-Musiims who are bom iD the slate and granted the right of permanent resideuce under the
D1ùntm4 CODtracL lbe latter are caDed people ofthe Book (AIrlAl-Kitllb), and, as meutioDed earlier,
are the subjcet matter of this rcscarch.

0$ Abu Hanifahcld thisview. Sec Lee-ShamsA}-Aeemem Abi-Bader M"heJDDlflCiA} Sarkhasi,Al­
MabsoUl (Egypt: Maktabaat Al-Saada, 1324 Hijri1) at 81.

,. Ibn Qayyim al-Jawziya,Shams al-DiD Abu Abd-Allah Muhammad ibDAli-Bakr,AhkœnAhlAl­
DIrimnuUz (Dama.....r Malrtabaat Jamiat Damishq, 1961) Vol 1 at 89. .
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3. The Main Sources of Sharia Islamic Law as Rules Governing Non-Muslims in the

Islamic State

Sharia has been defined as the comprehensive Muslim religious law derived

from the basic sources, namely, the Quran and Sunnah.37 Sharia was mainly the direct

result of the divine Quranic revelations and as such was entitled to recognition, not

only as permanently valid and binding, but aIso as the only religiously valid legal

system.38

The rights, obligations and status of non-Muslims (dhimma) are mainly

determined by these two basic texts, and in addition, by treaties or contracts between

the non-Musiim subjects and Caliphas of the IsIamic states. A distinction, however,

has 10 be made between treaties or contracts concluded by the Prophet, and those

concluded by successive Musiim rulers, since the practice of the Prophet is part of

IsIamic law and is therefore lmchangeable and binding on every Muslim ruler.

However, subsequent treaties concluded by the Prophet's successors remainvalid, and

provide the flexibility necessary for the administration of matters pertaining to such

a contraet, as long as they are subordinate 10 ail basic texts and practices of the

Prophet.39 Being a system of rules, IsIamic law recognises a hierarchy of SOUTceS of

>7 The term Sharia is used here because the rules of IsIamic Iaw disa'ssed in this part are directly
based 00 the Qurao and S\IDIIll Verses 9:29 of the Qurao, in the main, regulates the statua of 000­

Musiims iD Islam. Sec Schacht, J., TIre Origins of MuIrammtulJm JIII'isptudenœ (Oxford: Oxford
UDiversity Press, 1959).00the SOlUœSofSharia,sec Vesey-FItZeIa1d,"Nature and SourcesofSharia"
iD Khaddwi M. & H. LiebesDy, eds.,Law ÙI IN Muldle &st (WashiDgtcm, D.C: Middle East lDstilute,
1955) at 86 et. seq.

SI Sec CooIsoD,.supnz DOle 1, at 75. Sec aIso Abel al Razig Saohllri, MflSiUlir aI·Ha, Fi aI·Figh al·
1s1Juni (Cairo: Dar Al Fikr, 1967)•

.. For mampIes of lezms of trealies or CXJVeIIlUIts CODcluded with ooo-Musiims iD the traclitioaa1
IsIamic states, sec TrittoD, AS., TIre CaIiphs lIIId Their Non-MIUlim Subj«ls (Oxford: Oxford
UDiversity Press, 1930). Sec aIso FazllU', R., "Concepts of SlIIIDlIh, Ijtihad and ljmma iD the Early
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law. The fundamental law in this hierarchy is the Quran (the Constitution of the

Islamic state), followed by the Sunnah, and then rules developed by c1assic Islamic

jurists on the two basic 5Ources.4O

a. Quran

To MlIslim s, the Quran is the very word of God revealed to the Prophet

Mohammed. It is thus considered the Constitution and the basic law of the IsIamic

state, from which ail other rules derive their validity. God is the ultimate lawmaker,

because sovereignty rests in Him, and any rules which are inconsistent with, or tend

to moditY, the express and clear principles of the Quran, are regarded as void and

of no effect!1 This is reflected in the Quranic verse:

It is not for a believing man or a believing woman ta have a say in any
affair when it has been decided by Allah and His Messenger; and
whoever disobeys Allah and bis Messenger, he goes astray manifestly.4Z

The Quran, besides heing a book of religious guidance for MlIs1ims,

constitutes the basis of a system of law regulating their conduct and relations with

Period" (1962) 1 blamic SIwliu 237•

... 'Ibe cIevelopmeat of IsIamic Iawwu ClIJried through iDdividual jurists' iDterpretatioas of basic
soun:ea iD c:aaes of uucertaÏDty and iDdividual reuoniDg iD c:aaes Dot provicIed for by main sources.
'Ibese methocls_re adopted iD accordaDcewiIh priDciples laid clown by the main sources. Howewr,
wiIh the passage of time, these views and iDterpretatioas formed the basic juristic sc:hools iD IsIamic
jurisprucleDce, the four main ODes ofwhich ue the Haoalii, Haoàbli, MaIiki and Shafii sc:hools.

.. Sec geuOrally, Haaab ADah, Ali, UsulAl TtIS1uft Allslammi (Cairo: Dar AI MasaqfAI Arabi,
1982).

c Qurao,xxx, 36. To Muslims the c:ompiIation and llIIlIDgeIIUlDt of the Clapters of the Qurao
_ compIetedby the Prophet hinmlfuuder Divine iastrue.tioas. On how the Qurao wu œmpiIed,
_ RamadaD, s.,blamic Law. lb &ope œrd Equily (Loudou: PoR. MaanjlJaD, 197O) at 31-33•
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other non-Muslim communities in the Islamic state.

b.Sunnah

The second source of Is1amic law is the Sunnah of the Prophet. The term

"Sunnah" in Islamic Jurisprudence means a mie declared as authoritative, derived

from the statements and conduet of the Prophet, or the approval by the Prophet of

the action or practice of another as narrated in a Hadith. Such statements or conduet

are intended to shed more Iight on the meaning of the Quran or to supplement its

ruling.43 The Sunnah remained an oral tradition for a long time, while the Quran was

collected and recorded saon after the Prophet Muhammed's death.44 However, in the

event of inconsistency between the Quran and the Sunnah, the two must, if possible,

be harmonized; otherwise, the Quran prevails.4S

The Quran and Sunnah, considered as the Constitution of the Islamic state,

have been cbaracterized as being basically inc\ined towards establishing general mies

without giving mucb detafi.46 The Quran, however, sought ta establish certain basic

standards ofbehaviour for the Muslim community, while at the same time leaving the

door open ta further interpretation in future cases. Sucb interpretations are ta be

upheld as long as they are Dot inCOnsisteDt with the Quran and the Sunnah, and as

far as the Quran or Sunnah are silent about the issues OD which sncb interpretations

.. Seo gueœlly, Ibo Maja&, Mohammed Ibo Yazid, Swwua alM-fdh (Al-Qalùrah: ha al·Dabi
al-HaIabi, 1952-1954). Seo aJso Abu Da'ud,S- (Cairo: Dar al-Fikr al-Arabi, 1935)•

.. Seo Schac:ht,.supnz DOle 37, al 3 et. seq.

4S Seo Ali,.supnz DOle 41, al 48•

.. RamadaD, .supnz DOle 42, al 54.
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are sougbt.4? The other sources that follow in the hierarchy are Ijmma and Qiyas, the

two being the product of the /jtihad (i.e. the exercise of juristic reasoning), of the

jurists of the second and third centuries of Islam.48

c. /jmma (Consensus)

Ijmma originally meant the consensus of the companions of the Prophet and

their immediate successors, and was used later to mean the agreement of aU Muslim

jurists on a religious or legal matter. Its legitimacy as a source of Islamic law is based

on the statement of Mohammed that "My people never agree upon error."49

It is an accepted principle in Islam that the interpretations of the Quran and

Sunnah having the unanimous approval of the companions of the Prophet, the

decisions of the CaIiphas and the unanimous acceptance of the Muslim community,

are binding on aU for aU times. Following this principle, /jmma is defined as the

generai consensus of Islamic scholars of a particuIar age in relation ta the legal rule

correctIy applicable ta the situation.5O The limitation on the authority of /jmma is that

it must not be in conflict with the Quran and the Sunnah. Although /jmma is

accepted as a source of Sharia, considerable controversy exists as to its meaning and

., The interprctatioas arc thcsc macle by the first founding jurists of the four IsIamic schools,
namely. MaIiki, Shafi'i, Abu Hamùfa. and Ibn HanbaL For the c1ebate by thcsc schools over the
"sources" of Iaw. sec Khadduri, supra Dote 24. at 34 eL scq•

.. Cou1soD,.supm Dote 1. at 11•

.. Sec Al·GbazaIi, Al·Mustafa, Mai Dm al·Usul (Caire, 35611937) Vol 1, at 110 and 111. ACter the
Prophet, the first four OIliphas passcd roIcs for the admiDjstratioo of the IsIamic statc, which arc
coosiclcrcd prcccclcDts (ljrruruJ). Seme of thcsc raies applicd to DOD-MusHm subjccts and rcgulatcd
their status and rights. For the c1etails of suell ruIcs, sce TrittOD. supra Dote 39•

.. RahmaD. supra Dote 39, at 60.

20



•

•

source of Sharia, considerable controversy exists as to its meaning and scope.S\

d. Qiyas (Analogy)

Qiyas is a method or technique followed by Is1amic jurists entailing the

exercise of individual reasoning to decide cases not covered by the Quran. It must

not be inconsistent with the spirit or mies and principles of Sharia. The technique

used in the application of Qiyas was to deduce the similarities between the case in

issue and the one in the Quran, and thereby reach a decision on the strength of a

common essential feature ca11ed the IlIa (reason).S2 Qiyas is one of the techniques of

Ijtihod, and has been recognised by the Prophet in cases not express1y provided for

in the Quran or Sunnah."

These, then, are the main sources of Sharia mies which determine and shape

the status and rights of non-Muslims in the Is1amic state. ln sum, they are the Quran

51 Hassan, A., "The a.ssjcaJ DefiniJion of Ijmma: 'Ibe Nature of CoDseasus" (1975) 141sltunic
Sludies 261-70. Seo aIso Kbadduri,Mo,"Nature andSo_oflsIamicLaw" (1953) George Washingum
Law &view 3 at 22.

.. See Ramadan, supnz Dote 42, at 65.

53 'Ibe background ta the use of Ijliluul as a SOUlœ of lsIamic Iaw is provided ÏD the foUowiDg
narration of a dialogne betweeD the Prophet and a judge."When the Propbet appoÏDtcd Mu'az as
Quadi (Judge) of Yemen, be asked bimwbat rule be would foUow when he bad to make a cIecisioa.
Mu'az sajd be would look for the rule ÏD the book of ADah ." "And ifyou do Dot find the answer ÏD
the Book?" asked the Prophet, "I sbaU aeek for il ÏD the tlIIlUIIp1e ofthe PropheL" "And ifyou stilllack'
_r?" "I sbaU exezcise my OWD judgment (ljliluul)." "'Ihat is the rigbt way," be wu assurcd by the
PropbeL Seo KbaddDri, supnz Dote 24, at 11, Il. 10.

Ijtibad bad contribDted ta the dew10pmeDt and eIaboration of Sbaria duriDg the eigbth and
DiDth centDries,AD. However, the gate of1jli1uulwu c:Ioacd ÏD the tenth centwy. For the controversy
among contemporary sebou as tawbether the gale ofIjliluul wu doscd, _ Ha1Iaq, W., "Was the
Gate of Ijtibad CIœed?" (1984) 161ntmlt11ioMlJounud ofM"1Iltlk East SIJIdia 3. Seo aIso Weiss, B.,
"Interpretation ÏD l'1_icLaw: 'Ihe'Ibeo!)' of Ijtibad" (1978) 76 7MÂ1M1ÏCllIIJounudofCompturztitlc
Law QuGI1eIiy 208; and RahmaD, supnz Dote 39, at 737•
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and Sunnah, and the IUles applied to non-Muslims by Caliphas and jurists as a result

of /jmma or /jûhad.

22



•

•

Chapter Two: The Status and Rights of Non-Muslim Subjects Under the Dhimmah

System

l.Introduction

When considering the general status and rights of subjeets in the traditional

Is1amic state, the main charaeteristics of the state in Islam and its influence in

shaping such status and rights should be bome in mind. It is the religious and

ideological nature of the Islamir. state that has resulted in the classification of

subjeets into two classes of people, based on their faith. Muslim subjeets constituting

the Ummah enjoy full rights in running the state, and participate in shaping its

policies. The second class consists of non-Muslims, who are divided into two groups:

The first group consists of theAhlAI-KitfJb (people and believers of the Holy Books ­

main1y lews and Christians), aIso cal1ed dJùmmïs. The latter term refers to the

contraet or compact of Dhimmah onder which non-Mnslims were guaranteed

permanent residence in the Islamic state. The second group of Don-Muslims are the

DOD-believers. They have DO rights or status in the Islamic state, and were denied the

status of dhimmis, since they either had te choose Islam or he fought."

2. The Status of Non·Musllms Vnder The DIrimnuIh System

The legal framework of the Dhimmah system in Islam has evolved

progressively since the Prophet's days, as a result of historical incidents, later

sc The tenD "nOD-MusIim" is usecl by most CXl!Itemporary lsIamic scbolan to lOfer to bcIiewlrs oC
the Holy Boob (Le. QristiaD and Jews). The term shaIl bel usecl iD the lI8IIICl_ througbout this
researdl. On the debate lUDOIIg cIaIIic lsIamicjurista as tawhetherother bcIiewlrs are ta bel iDc:Iuded
iD the tIhimnuJ .....- _Ibn Qademe Abel ADeh Ibn Ahmad Ibn M"bemmed 1Gt4b ",·M'.....··:....1~. j .,-_..,

3rd Ed. (Cairo: Tabat Edarat Al Manar, 1367 Hipii) Vol 3 at SOlI•
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interpretations of Quranic verses by c1assic Islamic Jurists, and the practices of the

Caliphas (rulers) of the first traditional Islamic states. AlI these contributed to the

development of a set of rules known as Akham Ahl Al Dhimma governing non­

Muslim subjects in the Islamic state.

The Jewish and Christian tribes who refused to convert to Islam during the

life of the Prophet surrendered under terms of a treaty (compact) known as

Dhimmah,55 according to which they were permitted to have permanent residence

and engage in farming activities on the condition that they hand to the Prophet half

of their product as Jizya (poil tax); in retum, he undertook to respect their religion

and protect their life and property. With the increase of Arab mi1itaIy conquest and

spread of.T1had (holy war) and the IsIamic state, the treaty ofDhimmah provided the

basis for defining the legal status of non-Muslim religious subjects within that state.S6

Genera11y speaking, under the Dhimmah treaty, non-MlIslims were under an

obligation to pay.T/zya, in retum for which their person and property were protected.

They were subject 10 IsIamic law (Sharia) in public matters, while their personal

matters were govemed 10 a great extent by their own religious laws. However, when

Muslim interests were involved or the non-Muslim parties submitted 10 the

55 The ward "D1ùnurulh" literaUy meaDS thase whase obIiptioos are a trust upou the c:ouscieuc:e
and pleclge of the state or the oatioll. See Ramadan, $IIpIII Dote 42, at 154. For a historical account
of the political and social c:onclitioas of dhimmis at different periods of Islamic c:onquest, Bee Bat
Ye'or, TM Dhimmi.1; lAws tUUI. CustDms Under biam (Fairleigh: Djdcjnsm University Press, 1985).

50 For mocIeIs of suc:h treaties, Bee TrittoD, supra Dote 39, at 6 et. seq. See also Lewis, B., ed.,
traDs., biam from the P70plrd MuIuunmad 10 the C4plute ofConstImIinopie Reli&ion tUUI. Society (New
y nrk: Oxford University Press, 1987) at 217 et. seq•
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jurisdiction of Muslim law, Sharia was applicable.$'?

The Dhimmah treaty was generally intended to be a permanent treaty.

However, there are circumstances in which a non-Muslim was to lose the status of

dhimmi and consequently terminate the treaty. Oassic Islamic jurists held different

views on the cases in which "dhimmiûcation" comes to an end. To some, this included

rebellion; espionage in favour of, and granting asylum to, enemies of the Islamic

state; outraging the sanctity of God, His Messengers and His Books; engaging in

brigandage; and denial of the obligation to pay Jizya.58 To other jurists, the treaty

ends when the dhimmi converts ta Islam. On the commission of any other offence,

the dhimmi should then be penalised according to the nature of aet committed.'9

However, the majority of Islamic jurists are ofview that a dhimmi would be deprived

of bis status in two cases: first, if he leaves the Islamic state and joins the enemy; and

secondly, if he revolts against the state.w

"AI-Dimmah" as a term was originally used before Islam as a social principle,

that is, a principle of honour governing individual relations between the tribes of

Arabia. However, the Prophet, by eoneluding the Dhimmah treaties, gave them a

religious eharaeteristic by assuming a divine moral obligation ta fulfil God's covenant

with non-Muslim subjeets. After the Prophet, the Dhimmah treaty was strictly

"The Dhinanrah system as such bas beeD desc:ribed as self-me. Sec Goiteu, S.D.. "MiDority Self­
Rule and Govemment Control ÏD Islam" (1970) 3 SlJUlio biamica lOS.

"The Shafia school holds this view. Quoted by Zaydan Abdl·Al·Karïm,AhkiIm A/rl·Al dhimiyin
wa-al-MW1a'maiun fii Dar Gl-blmn (Iraq: Maktabat Al Quds, 1982) at 42-

"This view is he1d by the Hanifia schooL Sec Zaydan, supra Dole 58. at 43.

"'This view is he1d by Mawdudi, supra Dote '1:1, at 306-307.
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regarded as a legal instrument defining the legal status and rights of non-Muslims in

the Islamic state.61

3. The Rights and Obllgatlons of Non-Muslim Subjects

The word Hagg (right) is defined in Islamic jurisprudence as the command or

injunction of Allah (God).62 However, according to its most common definition,

"Hagg is a benefit, or advantage (material or otherwise) totally enjoyed by whoever

proves by bis claim to il, to the exclusion of others, and that the exclusive enjoyment

of it be approved by Sharia law."63 According to this definition the origin of aIl rights

is Allah since aIl Sharia commands originate from him. AIl rights have corresponding

duties in Islamic jurisprudence. These rights are at the same time regarded primarily

as duties because they are the commands of AIlah.64 Thus, the individual as sucb

acquires rights which are conferred on him by Allah.

According to the above, the rights and duties of the non-Muslim subject are

the commands of Allah and are consequently inalienable, being of a divine source.6S

The Quran formed the basis from which rules applied 10 non-Mus!jms derive their

validity. In addition, the terms ofthe treaties concluded between the Prophet and bis

non-Muslim subjects were considered obligations which aIl Caliphas (rulers) of the

61 For more e1aboration OD the development of the CODcept ofAJ-Dlümmah. seo Sulayman,supra
Dole 3, aiS.

.. Seo Ali Alkha6f,AJ-Hagg Wal DIùma (Cairo: Dar al-Fila- al-Arabi, 1945) at 193.

'" SaDhari, supra Dote 38, at 14.

61 On the concept of wright" iD Islam, seo lbD Taymïyïa,AJ-S9'amAJ-$/uuriJIall (Cairo: Dar al Fila­
Al-Arabi, 1955) at 34.

'" Seo Mawdudi, supra Dote '1:1, at 153•
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Islamic state had to honour. In practice, though, sorne of the rules which were

applicable to non-Mus1ims at different historica1 periods after the Prophet, varied in

accordance with the policies adopted by the CaIiphas.66

Non-Muslims were subjeet to a number of obligations which were

charaeteristic of the Dhimma contract. These obligations have been c1assified by Al­

Mawardi into two categories. The first consists of obligations which are absolutely

necessaIy, the breach ofwhich terminates the contraet. The obligations of the second

category, on the other hand, are considered desirable, that is their violation, though

Dot terminating the contract, attracts penalties.67

a. The Obligation to Pay A1-rlZ;Ytlh (poll-tax)

AI-Jizyah is a form of tax payable by an adult non-Muslim male subjeet who

was a permanent resident, and able to work under the Dhimmah contract. The

amount payable was to be specified by the ruler of the Islamic state. This obligation

was considered the most important provision in the contract,lla being understood by

classic Is1amic jurists as an obligation provided for by the Quran itself:

Fight those people of the Book who do Dot believe in Gad or the last
Day, nor hold as forbidden what has been forbidden by Gad and His

.. For a general accoUDl of the treatmeDl and cooditioos of DOD-Muslims al differcDl historicaJ
periods of the lsIamic states, sec Trittoo,:supra Dote 39.

., Mawardi, Abu al-Hassan Ali ibn Mllhammed ibn Habib.IûIab al-AIrIaun al.Su1Ianiyya (Boma.
M. Euger. 1853) al 250 eL seq•

.. TJZYG wu Dol imposed OD DOD-Muslims UDtlllate ÏD the MediDa stage of the Prophel'S life•
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Apostle (the Prophet of Islam), nor acknowledge the Religion ofTruth
(Islam) until they pay Jizya with willing submission and feel themselves
subdued.69

Jurists hold different views on the purpose for the payment of al-Jizya hy non­

Muslim subjects. There are those who hold the view that the payment of Jizya was

a form of punishment for their disbelief and humiliation.1O The majority of jurists,

however. are of the view that Jizya was required from non-Muslims in exchange for

the protection of their property and persons by the Muslims, because non-Muslims

were exempted from fighting in the Muslim army. That is why some jurists cali the

Jizya "protection tax".'1 Non-Muslims were exempted from payment of al-Jizya on

conversion to Islam.n

In addition to payment of al-Jizya, they had to submit to the rules of Islam.

The other obligations, the breach of which terminate the Dhimmah contract, include

the following: the dhimmi should not attack the religion of Islam or show any

disrespeet for Muslim practices; they should not injure the life or the property of a

Muslim, nor abjure bis belief or induce him to apostatize; the dhimmi is not

permitted to many a Muslim woman or have sexual intercourse with her (zina); they

are also not permitted to assist the enemy, give refuge to a foreigner, or harbour

spies.

'" Quran, verse 9:29.

1Il Sec Ibn Qayyim al Jawziyya, supra noIe 36, al 25.

71 Sec Al-Mawardi, supra noIe 67, VoL 10 al 81 eL scq.

,. ln addilion 10 Jizya, non-Muslims were under an obligation to pay land and trade taxes. Sec
Dennell, D.C., Co.-nion and lM Poil T"" in Eatly Islam (Cambridge: Harvard University Press,
1950). The Jizya ccascd to cxist only when il was abolished in the Ottoman Empire in Jale 1839.
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The second categol)' of obligations. the breach of which attracts punishlllcnt.

includes prohibition frOID practicing usul)' in their business transactions with Muslillls.

Dhimmis are also not permitted to drink wine or eat pork in public.7
.
1

The above obligations had evolved in the form of decrees issued by Caliphas

and based on the Quran and Sunnah as interpreted by c1assic Islalllic jurists."

b. Freedom of Religion

The nature, content and extent of the term "freedom of religion" in Islam has

been defined by c1assic Islamic jurists in the light of the Quran and Sunnah. The

nature and purpose of the Islamic state had also contributed to the specification of

the limits on the exercise of such freedom. The general principles adopted in Islam

towards other faiths is reflected in Quranic teachings:

"Let there be no compulsion in religion"7S

The religion oflslam strictly recognises ail other prophets before it. According

to the above verse, a non-Muslim is to choose either to convert to Islam or adhere

to his religion. However, the consequence of choosing not to convert to Islam will

73 Other sociaJ restrictions in the form of obligations wcre imposcd on non·MusliDls: they were
requircd to wear distinctive clothing distinguishing them from Muslims; they lire not pcrmilled to ride
on horsc back or cnrry weapons; their honses should not bo higher thlln Muslim houses; they should
not ring their church boUs loudly nor mise their voices loudly in pmycr; and thcir dcad should he
buricd in places away from Muslim quartcrs. Thcsc rules wcre provided for in the Covenant of Omer
which is recogniscd as goveming the status of non·Muslims in Islam. Sec Khadduri, supra note 24, lit
196-198. Sec aIso Ibn Qudama, supra note 54, at 619.

" For the gcnernI nature of thcsc decrccs, sec Trillon, supra note 39.

73 The Quran: XI: 133 and 136.
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subject him to a status ofdhimmi with specified rights and duties in the Islamic state.

In fact, it is the very nature of the Islamic state that has contributed to shaping the

rules relating to the content and extent of freedom of religion, a freedom which

entails the choice, practice and preaching of one's religion. The dhimmi status has

been established for the sole purpose of spreading Islam, and Islam therefore ranks

as the superior religion in the state. According to the Quran:

Whoso desireth any other religion than Islam, that religion shall never
be accepted from him, and in the next world he shall be among the
lost.76

This superior treatment of Islam has been acknowledged by a Muslim scholar

in bis observation that: "isiamic tradition and practice indicates a definite preferential

treatment and higher status for the Muslim religion in the Muslim state.""

Consequently, limitations have been imposed on non-Muslims relating to the

practice and preaching of their religion in the Islamic state. Among these were the

prohibition from ringing church belIs Ioudly or raising their voices Ioudly in prayer.

In practicing their religion, non-MlIslims were not aIlowed to preach to MlIsIims or

to convert them, or ta criticize other religions and convert others ta Islam. They were

also not aIlowed ta construct new churches or worship buildings, or ta exlnoit their

Holy Books or crosses.78 Islamic jurists are of the view that these restrictions, when

'" Quran m:8S.

17 BassioUDi, c., "Soun::es of lsIamic Iaw and the Protection of HUIIIlUl Righls in the IsIamic
Criminal Justice System" in BassioUDi, c., ed., lM 1s1amic Crimina/lusti« Sy#em (Looclon: Oceana
PubliœtioDs, 1982) at 21.

71 For the history of the tleatment meted out to the dItimmis ou accouat of their beIief, see the
Coveuant of Omer, preseMld in the fonu of a Ietter submitted by the 01ristians of Syria 10 Abu
Obeicla, and ratified by Omer. The' text is traDslated and quoted in Trittou, supra Dote 39, and Bat
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included in the contraet ofDhimma as obligations, are conditions the breach ofwhich

affects the validity of the contract.79

Co Participation in Public Offices and Affairs

The participation of non-Muslim subjects in holding offices and formulating

state policies in the Islamic state is determined by the faet that the state is essentially

based on Islam as an ideology, and its objective is to establish that ideology.

Consequently, the right to shape its policies and run its affairs is 1imited to those who

subscnlle to that ideology. Non-Muslims as such do Dot have a right to participate

in shaping the fundamenta1 policies of the state or to influence its policy, nor are

considered qualified to occupy key offices.1Il The ineligJllility of non-Muslims to hold

public offices is based on Quranic verses and a HadiJh (prophet's saying), according

to which an infidel ought never to exert authority over a Mus1im.81 The basic verse,

however, reads:

o you who believe, obey Gad, His Apost1e and tbose set ln command
rrom among 1Ou.82 (Emphasis added)

According ta the above verse, it is to be understood that the supreme

authority after the Prophet is confined ta those who are set in colDIDand from among

Ye'or,:suptD Dote 55, at 53 eL seq.

'" Su Ibn Qudama,:suptD Dote 54, at 613.

III See Mawdudi, supra Dote '1:1, at 264.

Il See Ibn al-Qayyïm al..Jawziyya,:suptD Dote 36, at 208•

.. Qaran, IV: 59•

31



•

•

the believers. This is because the Islamic state is an ideological state and Muslim

obedience can only be to the command of an authority that is capable of translating

the principles of such ideology into praetice. However, it should be pointed out that

"those in commando have not been specifically identified by either the Quran or the

Sunnah. These basic sources do not prescn"be any specific form ofgovernment for the

Islamic state, but only set out general principles.

However, the phrase "those in commando has been interpreted by IsIamic

jurists to refer to the post of the head of the Islamic state selected from Muslims of

the Ummah (Musiim nation). Since non-MlIslims are DOt considered members of the

Ummah, they are DOt quaIified to occupy key posts, which include, in addition to the

head of state, govemor of a province, judge, head of any government department,

and commander of the army.83 However, other Musiim jurists differentiate between

the type ofposts on the basis of the nature of the authority exercised. Under IsIamic

political theory, authority is divided into delegable authority (Tafweedia), and

executive authority (Tanfeezia). These jurists argue that non-MlIslims may occupy

posts in which the authority is only of an executive nature. A1-Mawardi, who shares

this view with other Musiim jurists, states that "[t]he Caliph may lawfuIIy nominate

non-Musiim subjects as ministers and members of eJœCUtive councils."84

Non-MlIslims were aIso DOt quaIified to be elected as members of advisory

councils, or to give their opinion in the eleetion of the head of the IsIamic state, or

in other political mattels, because they are Dot members of the Ummah (source of

os AD lsIamic jurisls held the view that the offices of head ofstate and head of anny should be
occupied by a MIIs1im. See Al Mawanti, supra Dote 67, at 37 and S7•

.. Al Mawanti, supra Dote 67, at 33 and 44.
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authority), and were not 50 appointed during the Iife of the Prophet and his

successors. However, non-Muslims had their independent advisory council to decide

on matters pertaining to their own affairs.8S

d. Law Applicable to Non-Muslims

Judicial autonomy was prescnoed for non-Muslims in personal matters; their

religious laws were applicable in such matters, except in two cases. First, where one

of the parties is a MusIim, then Islamic law was applicable. Secondly, ifboth parties

were DOD-M"siims and submitted to Muslim jurisdiction in a personal matter, then

Islamic law was applicable.86 In cases other than persoDai matters, the view

unanimously held by Islamic jurists is that nOD-MlIslims in the Islamic state are

subjeet to the application of Islamic public law as state law whicb does not recognize

any other superior rules. It is to be reca\led here that the DhimmIlh contraet was

va1id only OD the fulfilment of two coDditions: paymeDt of Jizya, and acceptanœ to

submit to Islamic law.1biscbaracteristie ofIslamic law asterritorial and personal law

together enabled DOD-Muslim commUDÏties as subjeets of Islamic state to enjoy

relative autoDomy in nmDing their religious and persoDai affairs.

In civil matters, DOD-MlIslims are.like Muslims, subjeet to the rules of Sharia

and to the Islamie jurisdictiOD of the courts. However, DOD-MlIslims are subjeet to

specifie rules by virtue of their faith. While a Muslim man can mury a DOD-Muslim

woman, a DOD-Muslim man is Dot allowed to many a Muslim woman. Sucb a contraet

"This system bas beeD cIescribed as fomüDg a state wiIhiD the IsIsmic state, IÏDce the minorily
owed obedieDce 10 headsof their OOUDciIs. See GoiteD,.lIqlnI Dote 57, al 109 eL aeq•

.. See Al Qurtabi, Abi Al-WaIid, &dtJyatAl·Mujti1uul (l'abaat Al Klwji, 1329 Hijrü) VoL 2, al
395•
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of marriage is void under Is1amic personal law, and children bom out of such

marriage are regarded illegitimate under the law. A non-Muslim cannot inherit from

a spouse or Muslim family.87 A non-Muslim, though aIlowed to possess and use pork

and alcohol (these are prohibited for a Muslim), is prohibited from selling it to a

Muslim.

It is to be mentioned here that in matters applicable to non-Mnslims by virtue

of their faith, Islamic jurists laid down specifie rules derived from Sharia Islamic law,

such law being considered as a general divine law applicable to aIl.sa However,

adopting criteria of belief or religion in the application of certain rules had led to

unequal treatment of non-Muslims before the law. For example, under the Islamic

rules ofevidence, the testimony ofa non-Muslim is inadmissible in criminal offenses.

The reason for this is that testimony in Islam is regarded as a form of Wilaya

(authority); however, as the Quran maintains, non-Mnslims have no Wl1aya over a

Muslim and consequently do not have the legal capacity in Islam to testify against a

Muslim. Islamic jurists hold different views as to whether a non-Muslim's testimony

is admissible in cases ofnecessity and civil transactions. but they are agreed that non­

Muslim testimony is inadmissable in criminal cases and in personal matters involving

MlIslîms. However, ail Islamic jurist agree that a Muslim is competent to testify in

cases involving non-Muslims.1I9

.. See Abu Zabara, AIunnrizjm Ag«tl Al ZawcIg Wa Asumh "(Marriage CoDtract and Its
Coasequeoces) (Cairo: MaJetabat Meb.ymer, 1957) at 192 eL seq. See aJso Ibn Qudama,$UJm' Dote
54, at 294.

• See Ibn Quayyim, "'IJl"I Dote 36, al 728 eL seq.

• See Ibn Qudpma, "'IJl"I Dote S4, al 184 eL seq. See aJso Salama, M.M., "General PriDciples of
the Law of EvideDœ in CrimiDsl Mattezs" in BsssiolIIù, "'IJl"I Dote 71, at 109•
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Under Islamie penal laws, penalties applicable to non-Muslims are thoSe

applicable to Muslims in similar cases. For example, payment of Diyia (a monetaJy

compensation paid to surviving blood relatives of a victim of unintentional killing)

for the unintentional killing of a dhimmi by a Muslim, is lower than for a similar

offence committed by a Muslim against another Muslim.90 In case of zina (sexual

offenses) committed by a dhimmi against a Muslim woman, the punishment is death,

while the penalt;y of lashing is prescribed if a similar offence is committed by a

Muslim on another Muslim.91 In addition, the penalt;y (hudd) for the offence of

unproven accusation of fornication, is much more severe in cases where the accused

is a Muslim. than in cases where the accusation is made against a non-Muslim.9Z

e. The Rlgbt of Non-Musllms To Beneftt From The Public Islamlc State TreasulY

(Bayt El Mal)

IsIamie jurists held different views as to whether a non-Muslim, if sicle,

unemployed, of age or poor, is entided 10 monetaJy assistance from the public

treasuIy ofthe IsIamie state. However, the majorit;y are ofthe view that non-Muslims

are Dot entided by virtue of their faith, since sueh assistance is reserved for

Mnslims.lO

'" Where a dhimmi UIÙ11teDtioaaIJy kiIIs a Mus1im, the compeosatioD payable is the saDIe as thal
paid by a Muslimwho UIÙ11teDtioaaIJy kiIIs another Mus\im. The exact amoUDI oftliyia payable is Dol
lIDPDimOus1y agreed upon lIIDOIIg Is1amic jurists. Sec Zaydan, supnz DOte S8, al Z1S eL seq.

Il Ibid., at 309.

IIZ Sec Iba Qudama, supnz DOte S4 (Vol 2), at 654. Huddutl (1uMld ia siDgu\ar) are peaalties
expressly provided for ia the Quran and SUDJtah, and agreed upon by the majority of Is1amic jurists,
for the serioua offeases of adDltery, theft, apollUy, UDpIOVeD ac:cuaatioD of fonùcatioa, driDkiDg
alcohol (iatoxicatioD) and armed robbeIy. The peaalties range from cleath and crucifilioa 10
amputatioD and lashiag, and are iateDcIed 10 protect peISOI1, property, re\igioIl and c:haatity.

Ils Ibid. There are other raies applicable 10 DOD-Mus1ims ia the Is1amicstale. However, refereacc
here is made 10 the basic raies that directly affect the statua and rïpts of noa-MlIIlims.
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4. Conclusion

It has been shown that the society before Islam was based on a secular tribal

system. However, the religious state founded by Mohammed was based on divine

rules which united all tribes under one religion (Islam), to which all should adhere

irrespective of other differences.

It has been sbown that the status and rigb15 of non-Muslims in Islam are

influenced and shaped by the concept of the state in Islam, sovereignty and the

political structure of the state, under which Muslims as a whole constitute the

Umnuzh or Islamic nation. l'bus non-Mnslims, who are the subject matter of tbis

researcb, are calledAhl-al-Kitab (people of the Book, mainly Cbristians and Jews).

By virtue of the Dhimmah treaty they acquire a permanent residence with a legal

status known as dhimmis in the Islamic state. Under the Dhimmah they are generally

guaranteed security of their persons and property, and a degree of autonomy 10

practice their own religion and conduct their personal affaiIs in accordance with their

own personallaws. In exchange for these, non-Mnslims undertake 10 pay JIZYfl and

submit 10 Islamic sovereignty in all other public affaiIs.

This political status and allegiance 10 one's community resulted in the

situation whereby non-Mnslims in the Islamic state owed allegiance 10 two social

orders and were subject to two legal systems • their awn in personal matteTS, and that

of the Islamic state. This is a direct consequence of the application of religion as a

criterion for determining the status and rigb15 of the subjects of astate.

It has been sbawn that non-Mnslims under traditional Islamic law are subject
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to their religious law in personal and private matters, and also subject to Islamic law

in public matters. However, as a subject of the Islamic state, the non-Muslim is not

regarded as having the same legal capacity as a Muslim. Thus, he is not equal in

rights to a Muslim. As a result of the ideologica1 nature of the state, a non-Muslim

is not considered part of the Muslim Ummah, which exists as a source of authority

and the agent of the divine sovereign on earth. Consequently, its members alone have

the right to elect a ruler from among them to apply and enforce the word of God as

revealed in divine sources, and to rule in accordance with its mIes and norms. Non­

Mns1ims also have no right to participate in shaping the policy of the state. By virtue

of their belief they are not lega1Iy qua1ified to occupy key posts, especially those

through which they can influence the policy of the state, notably the head of the

state, army and JudiciaIY. They do not possess full legal capacity in matters of

testimony, criminallaw and marriage. Although they are aIIowed to practice religion

in private, certain restrictions are imposed on them.

It has also been shawn that the basic sources of these rights are the Quran

and Sunnah, 10gether with the rules applicable to the other treaties concluded by the

Ca1ipbas at difl'erent historica1 periods of the IsIamic state. In faet, the rules

applicable were rather the resuIt of the interpretation of the basic sources by c1assic

IsIamic jurists which constituted the whole of Sharia IsIamic law. It has also been

shawn that the main characteristic of the Is1amic law is its territorial and personal

nature. Under the IsIamic law, the state bas absolute authority in dictatiDg the law,

which is obliga1ory on ail subjects within the IsIamic terri10ry irrespective of their

religion. On the basis of the predominance of IsIamic law certain rules were

applicable, for example, the Muslim judge is competent 10 apply IsIamic law in cases

wbere one of the parties is a Muslim, or if both parties, being non-Muslîms, submit
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to Islamie jurisdiction. The same mIe, however, does Dot apply to Muslims (i.e a non­

Muslim is not competent to have authority to act as a judge over a Muslim.) This

eharacteristie of Islamie law as the territorial law of the state with its ruIes based on

religious eriterion, raises the question as to the status and rights of non-Muslims

under sueh law. As sueh, non-Muslims in Islam are regarded as tolerated groups.

Tolerance is constructed in Islam in a way as have been shawn, while permitting

diversity. However, sucb tolerance is sbaped by the Sharia values as the dominant

legal system.

The ruIes of Sharia and the status of non-Muslims in the traditional Islamie

state as described above is not only of bistorical interest. It is important to mention

that with the revivaI of the establishment of a traditional Islamie state and the

application of Sharia ruIes, the status of non-MlIs!ims is considered by both Muslim

and non·Muslim scholars as 1>eing one of the controversial issues under the modem

nation state. Moreover, the status of non-MlIslims in an ls1amie state now has i15

international implications, being in conflict with international principles for the

protection of religious minorities. Of particular relevance here is the principle of

equality between citizens regarclless of belief.

This contlict arises particularly as a result of the application of the notion of

Ummah, the effect of whicb is the classification of the subjects of the state in10 two,

based on a personal criterion of one's allegiance 10 the ls1amie faith. Consequently,

MlIsIims are the only citizens with full righ15 in the state, while non-Muslims are not

considered citizens with full rights. As deseribed by Mawdudi:

lsIam does Dot divide people on the basis of tribe, race, colour,
language or class. It differentiates betweeD them OD the basis of a
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principle and an ideology. And whoever accepts the ideology which is
its basic principles, its raison d'etre, governing ail its actions, etc,
becomes entitled to the rights of full citizenship."

The conflict has been described by Coulson, who states that "any Muslim

country, however, which might wish to preserve the basic ideal of a religious state as

wherein ail relationship are regulated by the authority of Islamic religious ccitlmand

must accept the fact stated that the doctrines of the medieval texts invested with a

final and indisputable authority is to be revised in light of a new and liberal

interpretation of the original sources of Islamic law in the Quran and the traditions

of the Prophet,95 so as to provide a basis of equality between the citizens of the

modem nation state irrespective of any differences. This conflict between the rules

of Islamic law and international principles for the protection of non-Muslims shaH

be examined in the following pages with specific reference to the status of non­

Muslims in Sudan after the application of Sharia as state law in 1983.

.. Mawdudi, suptrI DOle 'J:1, al 201.

Ils Coubon, suptrI DOle l, al 60•
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Chapter TItree: International PrInclples for the Protection of Non·Musl1m Rellgious

Minorities and the Islamic Approach

Introduction

Two main general principles are considered the source of righ15 and the basis

of rules for the protection of non-Muslim religious minorities in international law.

First is the principle of equality or non-discrimination on grounds of religion or

belief. The second is the right to freedom of religion and belief. These principles

were cited by the Permanent Court of International Justice in i15 advis0JY opinion in

the case ofMinority Schools inAlbania, when it examined the purposes of treaties for

the protection of members of minorities in general under the League system:96

The idea underlying the treaties for the protection of minorities is to
secure for certain elemen15 incorporated in a state, the population of
which differs from them in race, language or religion, the possibility of
living peaceably alongside that population and co-operating amicably
with il, while at the same lime preserving the charaeteristics which
distinguish them from the majority, and satisfying the ensuing special
needs.

In order 10 attain this object, two things were regarded as particu\arly
necessaJy, and have formed the subjeet of provisions in these treaties.

The first is to ensure that nationals belonging to racial, religions or

.. For review of treaties Bee Capolori, F., Sludy oflM Rights ofPltfSOnif &longing 10 EIhnic
Rdigious l2IId Linguisti& Minorilies, UN Doc. EICN.4JSub. 213841 Rev. 1. For a disc:ussion of some of
the provisions of these treaties. Bee McKean, W.A, Eqrudily l2IId DücriminaliDn Uruk, Il1l1!nuJliDtull
Law (Oxford: C1areDdon Press, 1983, New York) al 46 eL scq. For a detailcd anaJysis of the League
system and reasoas for ils failllIC to protect minorities generally, secThombeny, P.,ll1l1!nuJliDtull Law
l2IId lM~ ofM"1IIOI'ÏIia, (Oxford; New York: C1arcndon Press, 1992) at 38 cL scq. Sec also
n.aSZllr. E., 1111! Intm1atiDnal P1oblI!m of NaliDtul1 M"urorilies (Indiana: Indiana University of
Pennsylvania, 1988) at 2.
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linguistic minorities shaH be placed in every respect on a footing of
perfect equality with the other nationals of the state.

The second is to ensure for the minority elements suitable means for
the preservation of their racial peculiarities, their traditions and their
national characteristics. These two requirements are indeed closely
interlocked, for there would be no true equality between a majority
and a minority if the later were deprived of its own institutions, and
were consequently compeHed to renounce that which constitutes the
very essence of its being as a minority.97

These principles were aIso affirmed in the United Nations Charter and the

Universal Declaration.98 under the defence of human rights, by giving a broader

scope to the principle of human equality and dignity which inspired minorities

treaties under the League.99 The United Nations' purpose is the protection of the

dignity ofthe human persan, by providing for the respect and protection of individual

rights irrespective of religions or other differences. Consequently, individuals were

brought under the protection of intemational law.IOG Article 55(c) of the United

Nations Charter enjoins aIl member states 10 promote "universal respect for aIl

without distinction as ta race, sex, language or religion." The Universal Declaration,lOI

after reaffirming in Article 1 that "aIl human beings are bom free and equal in

., Minorily Sehools in AlbanùJ (1935) P.ClJ. Ser, AfB. No. 64. at 17 et seq•

.. Supra Dote 6.

.. The buis of the League of Natioas system for the protection of reIigious miDorities
coasisted ofa series of treaties UDder which stateswhich had miDorities, acœpted provisioas relating
to the treatmeDt ofmiDorities groups and at the same lime recognized the League as guarantor. See
De Nova, R., "The International Protection of National Minorities and Hl1IlllID Rights" (1965) 2
Howard Law Joumal28S.

'lXI The issue ofcollective venus iDdividual rights of reIigious miDorities shan Dot bel discnssed
herc. sÏDcc the empbuis is OD the iDdividnal's right as memberof the miDoritygroup. For a discDssiOD
of the issue, see Sanders, D.. "Collective Rights" (1991) 13 Hunum Rights Quarterly 368-386.

101 Supra Dote 6•
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dignity and rights", lays the basic principle in Article 2:

Everyone is entitled to aIl the rights and freedoms set forth in this
Declaration without distinction of any kind, such as race, colour, sel(,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

The first international instrument providing for the legal protection of

religious minorities is the International Covenant on Civil and Political Rights,

1966.102 Article (2) of the Covenant provides for the basic principle of non­

discrimination on grounds of religion, while Articles 18 and 27 provide for freedom

of religion as a special protection for religious minorities. State parties to the

Covenant are thus legally bound to implement such principles in their national laws.

However, these principles only vaguely identified the specific rights of religious

minorities. There was thus a need for more detailed guidance in ~e application of

general principles. Two Declarations were passed to address this need: the

Declaration on the Elimination of All Forms of Discrimination Based on Religion

or Belief, 1981,103 and the Declaration on the Rights of Persons Belonging to

National or Ethnie, Religious and Linguistic Minorities, 1992.104 Though the two

Declarationswere considered as creating a moral obligation, yet their provisions give

specific content to the right 10 freedom of religion.

In fact, the issue of the protection of non-Muslim religious minorities in

internationallaw is inspired by the principles of equality (or non-discrimination) and

"" Supra note 8.

lm GA. Res. 36/S5. 36 UN GAOR Supp. No. 51 al 171; UN Doc. Af36ISlI (1981).

"" Ullited Natious Gll1Ieral Assembly Resolution 47113S. adopted withoul a vole ou 18
Deœmber 1992. For fun text orthe Declaration. see (1993) 14:1-2HIUnIUI Ri&#Us 1AwJounuzl 54-56•
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religious freedom, both of which are weil established principles of intemational

human rights law. These two principles are central to the determination of the

nature, content and extent of minority rights under intemationallaw. However, non­

Muslim rights in an Islamic state are determined and infIuenced by a number of

factors which account for their inconsistency with intemational principles. Since

intemationallaw norms are considered the yardstick to which ail municipallaws of

states should conform, the importance of the question conceming the protection of

non-Muslims arises particularly upon the application of Islamic rules which are

inconsistent with snch norms. Thus, it is necessary to show the difference in the

approach towards the principles in each tradition by eYllmining the notions of

equali1;y and freedom of religion. In fact, the content of snch notions in Islam cannot

be defined in isolation from the religious, politicaI and social factors prevailing, as

these terms denote different contents with reference 10 specifie norms in Islam.

1 shall seek 10 explain in section 1 and n the content ofequali1;y and freedom

of religion as expressed in legal terms in the Quran, its underlying rules and factors

as interpreted by classie Islamie jurists and accepted as binding by Muslims.1°S

1lIS Smce il is beyond the scope of this resean:h to acx:ommodate an the philosophical views
about the two DOlioDs ofequality and &eecIom of religion iD cach traditioa, rer_ce to some ofthe
maïa views shaI1 he made as far as il suf6ces to eIabomte the diff_ces iD the tem1 hetweea the two
traditions. This will he doue with a view to settiag the UDdedyiag DODDS and values iDdicatiDg the
sca1e of mcoasjsteacy•
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I.EQUALIlY

A. The Notion of Equality in Western Tradition

1. Theories of Equality

The term "equality" is a vague term used by philosophers to describe a variety

of legal implications; each description denotes a different degree of protection and

produces different results. The notion of equality is refleeted in the writings of

philosophers 50ch as Rousseau, Aristotle, LasIci and Rawls. AU of these writers share

the view that equality is an inalienable right. However, to them equality is not

absolute but may entail differences in treatment.

The importance ofthe principle ofequality in western tradition lies in the faet

that it is considered ta be deeply rooted in human thought. It goes back to the

naturaIIaw doctrine ofthe Stoics who postulated in the name of unïversal reason the

equality ofindividuals. Historical1y, the assertion ofnaturaI rights has often stemmed

from a humanitarian belief in the equality and dignity of ail men, and bas been

linked ta a revoIt against the state or authority.106

To Rousseau, equality and freedom are inalienable rights. Men unite onder

a social contract, in order ta bave their freedom and equality guaranteed by the state.

111I For an ellpOSÏIiOD and anaIysis of the Datura! Iaw thcory and ils dcvelopIDent, sec
Friedmann, W., Legal "J'Mory, Sth Ed. (London: SUlYeDS and Saas, 1967) at 95 eL seq. With cbangiog
social and poIita) conditioas, DOtions about Datura! Iaw hal/ll cbangcd. The oDly thiDg that bas
rcmaiDcd constant !s the appcal 10 somethiDg lüghcr than positive Iaw. This thcory bas had a
signjfj.:aDt iDflDencc on the slatDs and Icgitimac:y of human righls as part of the international Iaw
system. Sec Lautcrpacht, H., 1nterrralitmalLaw andHIIIrIIIlI Ri&hIs (London: StcIIllDS and Sous, 1950).
For the effcct of the thcory on SODn:cs of human righJs, sec Shctac:k, U., ''l'he Jurisprudence of
Human Rigbls"in Meron, T., cd.,HIIIrIIIlI Ri&hIs in 1nterrralitmal Law: Legaland Policy bsues(Oxt'ord:
Oazcadon Press, 1984) VoL 1. al 69. Sec aIso gcacrally Tawacg. R.H., Equtüily (London: ADen aDd
UDWiD, 1952)•

44



•

•

Thus the state and its law remain subject to the "general will", whicb creates the state

for the better protection of freedom and equality.l07 To Aristotle, the notion of

equality is based on bis "Rule of Justice" - treat alike (equally) those who are alike

(equal) in relevant respects, and treat differently (unequally) those who are different

(unequal) in relevant respects in direct proportion to the relevant differences

(inequalities) between them. Thus according to Aristotle, "distributive justice"

demands the equal treatment of those equal before the law. The question as to who

are equal before the law is to be detennined by the particular legal order.lOS To him,

equality is a component of justice: different treatment of individuals by the legal

order should be based on justice. However, the most important condition for making

sucb differences between individuals is that it is justified by an adequate reason.

Laski shares the same view sa long as the differences are relevant to the common

good.109 As to what is a "reasonable justification" or "common good", that is to be

determined in accordance with the values in each particular society. Equality as sucb

is DOt absolute but qualified by Datura! inequalities. To Friedmann, the task of law

is DOt the abolition of Datura! differences, but 01 the man-made differences inherent

in the OrganizatioD of society.uo

Thus, the principle of equality encompasses the possibility of differeDt

"" Howcver, Rousseau bas beeD c:riticised OD the basis thut the feCOUciliatiOD of popularwill
with iDdiviclual rights, aud iD partil:uIar, of the righls of the majority with those of the miuority,
C:ODflicts with the democratic political theorywhich is apparent iD bis social C:ODtract theory; if the will
of the majority is the supreme will, iDdiviùual righls C8DDOt be iDalienable. Sec FriedmaDD,.supm Dole
106, at 420. Howcver, Rouald Dwoddu bas advauced bis OWD thcory for rec:oDciliug the tCDSÏoD
betwecu liberty aud equality. Sec Dwoddu, R., Tak:ing RigIœ Seriously (LoDdon: Duckworth, 1977)•

.. Sec Friedmau,.supm Dote 106, at 126.

... Sec McKeau..supm Dote 96, at S.

110 Friedmann, .supm Dote 106, at 127•
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treatment, that is, a departure from identical treatment, which has been described as

normative equality.l\l In this sense, equality is to be considered a component of social

justice. However, the issue here is when differences in treatment are justified. Under

Iris theoI)' of justice, Rawls argues in favour of a contrdctual model of normative

equality, according to which just social arrangements are made. He conceives of

citizens in an original position of equality with respect to power and freedom, in

which they ignore their own particular qualities and status. In such a society, two

principles of justice will operate. The first principle is that each person is to have an

equal right to the most extensive total system ofequal basic liberties compatible with

a similar system of hoerty for others. The second principle is that social and

economic inequalities are te be arranged 50 they are both (a) to the greatest benefit

of the least advantaged and (b) attached to positions and offices open to ail (equal

opportunity).IU According te the second principle of Rawls' theoI)', a standard of

normative equality (social justice) is to be achie'.ed by aIIowing for differences in

treatment or "special measures". In this sense, equality is a social goal to be viewed

in terms of rights.1I3

In sum, the notion of equality in the Western tradition entails the

inalienability of equality as a right te ail human beings based on the inherent dignity

of ail men. It aIso accommodates differences in the treatment of individuals (in a

restricted number of cases) for the purpose of achieving social justice. Such

differences are legitimate provided that they are reasonable and justifiable with

UI Sec McKean, suptrI note 96, at 8.

U2 Sec Rawls, J.,A Theory ofJustit:e (Cambridge, Maas.: HaJvard University Press, 1971).

lD Sec Sen, A., "Rights As Goals" in Guest S. & A. Milne, eds., Equ.ality and Di=iminaIion:
E=ys in FreetlDm and Justit:e (Stuttgart, W'iœbaden' FI'3DZ Steiner Verlag, 1985)•
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reference to the values of the legal order in each society.

2. Influence on International Human Rights Law

The above notions of equality bave influenced international human rights

standards and norms, particularly with regard to principles goveming religious

minorities; international standards affirm the principle of equality of persons in

dignity and rights, and reject personal differences between buman beings based on

the criteria of religion or other qualities. The qualities that necessitate unreasonable

treatment are probibited under internationallaw. Thus the Universal Declaration in

its preamble affirmed the recognition of ·the inberent dignity and of the equal and

inalienable rights ofail members ofthe buman family. as "the foundation offreedom,

justice and peace in the world.· Article 2 provided that ·EvelYone is entitled to ail

the rights and freedoms set forth in this Declaration, without distinction of any kind,

sucb as race, colour, sex, language, religion, political or other opinion, national or

social origin, property, birth or other status...•

In addition, one ofthe principles underlying international human rights is that

identical treatment does not necessarily guarantee equality. Refusai 10 accommodate

differe!1ces may create injustice: it can impose a substantive hardsbip on the minority

without any benefit 10 the majority. Thus the principle of ·special measures· for

religious minorities are justified in terms of rights which are in tom justified in terms

of justice and genuine equaIity. 'Ibis was stated by the Permanent Court in the

Minority SchooIs in Albania CIJse:

It is easy 10 imagine cases in whicb the equality of treatment of the
minority whose situation and requirement are different would result in
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inequalities in facto Equality between members of the majority and
minority must be an effective genuine equality.'14

In this sense, equality has been characterized as a relative concept. According

to the dissenting opinion of Judge Tanaka in the South West African Case, the notion

of equality should be one which "permits different treatment based on an objective

justification (concrete individual circumstances) as long as the difference in treatment

is proportionate to the justification and meets the criteria of justice of

reasonableness.".15

Thus, according to the above opinic~ i.Ïle principle of equality as enjoyment

of rights on an equal footing does not IOean identical treatment in every instance.

Distinctions that are based on reasonable and objective criteria undertaken for a

purpose which is permissible under international law, do Dot constitute

discrimination.

In addition 10 the notion of special measures, the concept of equality in

international law includes another notion - the principle of non-discrimination.

"Discrimination" bas been interpreted 10 mean "invidious distinction", and as having

the derogatory meaning of "unfair, unequal treatment".116 Thus, non-discrimination

is a negative way of stating the principle of equality, that is, the prevention of

discrimination; the positive aspect of equality is tI1at whicb provides for the

.14 Supnz note 97, al 9.

Ils South West Africa c.œs (Second PIwe) [1966] 6 LeJ. Rep. al 313-16.

116This iDterpretation wu adopted by the UDitecl Nations Sub-Committee on the Prevention
of Dis-crimiDatioD and Protection of MiDoril:y. UN Doc:s. EICN. 4{ Sub. 214011 Rcv. 1; and EICN.
4/S.R. 53•
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protection of the religious minority. In fuct, both the prevention ofdiscrimination and

protection of minorities represent different aspects of the same principle of equal

treatment for all. It does not require absolute or identical treatment, but recognises

relative equality, that is, different treatment proportîonate ta concrete individual

circumstances, which must be reasonable and not arbitrcuy.ll7

Thus, discrimination against persans on religious or other grounds, thereby

depriving them of rights and freedoms under natura! law, is prohibited and

considered a violation of international law, being inconsistent with the latter's

principles of equality based on justice.

B. International Instruments and the Equallty PrInclple

From the principle of equality, a system of rights applicablp. ta religious

minorities has evolved under international instruments. In fact, the object of the basic

guarantee of equality articulated in international instruments is not only to ensure

that religious minorities receive treatment identical ta that of the majority, but also

to ensure that religion is not used as a criterion ta impede the individual's ability ta

exercise rights protected by the internationallaw of human rights.

The norm ofequality (non-discrimination) evolved with the rise ofnationalism

and the problem ofnational religions minorities under the League ofNations system.

Causes on minorities and religions discrimination were not expressly provided for

117 Seo Mc:ICeaD,.sIIJl"I Dote 96, at 286 et. seq. ID rad, the c:riterioD of œasollllble and DOD­
arbiIrariDesa is vague. lia IAlbstaDtive COIIteDt is Dot ~fjed unde1" Îlltemationallaw SÎDce il entails
a subjec:live detenDiDatioD.
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in the Covenant of the League, but the League as guarantor provided protection to

such minorities through the conclusion of a number of treaties with their states. Two

basic principles were provided for by such treaties for the protection of religious

minorities.118 These were, first, the principle of equality and non-discrimination. and

second, the principle that persons belonging to religious groups should be guaranteed

a number of special rights. Under the first principle, the protection afforded

members of religious minorities could be exercised individually, while the second

conferred a number of special rights whieb could only be exercised by members of

minority groups acting in concert.119 However, the importance of the treaties lay in

the fact that the treatment of minorities now constituted an obligation of

intemational concem and was placed under the guarantee of the League.

Specific mention of religious minorities is not made in the United Nations

Charter, which replaced the League system. The Charter, however, affirmed the

principle of non-discrimination and equality in providing that individuals shall enjoy

certain basic rights, and that those rights shall he enjoyed by persons without

distinction. Under Article 55(4), the United Nations is to promote "universal respect

for all without distinction as 10 race, sex, language or religion." Under Article 56,

member states are required "ta take joint and separate action in cooperation with the

Organization for the achievement of the purposes set forth in Article 55. Thus, bath

Articles of the Charter created a general obligation for states 10 cooperate with the

United Nations in promoting respect for human rights under the principle ofequality

(or non-discrimination). Thus, sueb obligations are no longer matters essentially

111 For such _lies _ genemlly, cie Azcuale, P.,Lupe ofNIIlionstmdNtIIiotuIl Minorilils;
An E:q;awea, traDs. Brooke, E.O., (WaaIüagtoa, D.c.: Camegic EDdowment, 1945).

•19 See generally cie Nova, supra DOle 99, at rIS•
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withiD the domestic jurisdictioD of the members of the United Nations.

The Universal Declaration implemented the Charter by defining the content

of human rights and reaffirming the principle of equality and non-discrimination.l20

Article 2 states in part that "[e]veryone is entitled to ail the rights and freedoms set

forth in this Declaration without distinction of any kind, sucb as race, colour, sex,

language, religion." The rights whicb evolve from sucb a principle were enumerated

in Articles 7, 16, and 23(2). Article 7 embodied basic rights in providing that "AlI are

equal before the law and are entitled without any discrimination to equal protection

of the law. AlI are entitled to equal protection against any discrimination in violation

oftbis Declaration and against any incitement to sucb discrimination". Article 6 deals

with the right 10 marry, and declares that the enjoyment of the right sbould be

"without any limitations due to race, nationality or religion." Article 23(2) refers to

the right to equal pay for equal work "without any distinctions".

Article 7 is considered an important provision as far as non-Muslim religious

minorities are concemed, because it embodies several relevant concepts. These

comprise: (a) equality of ail before the law; (b) equal protection of the law without

discrimination; (c) equal protection of the law against discrimination in violation of

the Declaration; and (d) equal protection of the law against incitement 10 sucb

discrimination.

l2l1be I.>ec:Iaration did Dot llIpressly mention miDorities. This is because some delegatioDs
aqued that the problem ofmiDorities wouldhe automaticallysolvedby the complete implemeutatiou
of the Declaratiou, and that siuœ hlllllllll rights are enjoyed by an uuder the equa1i1y priDciple, there
wu DO Deed10graut special rights 10 miDority groups. Seo UN Doc. EoCN. 4/S.R. 73, at 5-6. Seo aIso
Kuuz, "Ibe United Nations Declaration and HlIIIIlIIl Dipity" (1949) 43 ÂmDÏClZIl JoUl7UJ1 of
InlmUJliolltll Law 316.
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However. the concept of "equality of aIl before the law" has been the subject

of debate. since it is considered vague when applied to minorities. It is not clear

whether it means that there sbould be laws which should be applied equally. or that

aIl are equaIly entitled to the protection of whatever laws existed.121 Such a

determination is important because in order to preclude the imposition of disabilities

on groups such as religious minorities. one should be certain as to the extent to

which the law is intended to apply equaIly to a11.12Z It was, however, explained that

the concept meant equality. not identity of treatment which did not preclude

reasonable differentiation between individuals and groUps.lZ3 This interpretation of

the principle of equality is consistent with the internationallaw approach discussed

earlier. For instance, on the issue of which rights are to be protected by Article 7,

McKean states: "[i]t only provides for equal protection of the law. and if the

discrimination is not made or sustained by law. it will not he construed as violating

the Declaration, unIess it concerns a right included in the Declaration, in which case

the second sentenoes of Article 7 and Article 2 are relevant. Article 7 first speUs out

Article 2 in a more positive manner. The law must protect eveJy persan against any

invidious distinction being drawn with respect to bis entitlement to the rights

enumerated in the Declaration."1Z4

The first international agreement ta reinforce the moral and political impact

of the Universal Declaration provisions, especially those reIating ta members of

121 The UDclarity of the CODcept was raised by a member of the Third Committce duriDg
dcbates OD the Draft DeclaratioD, sec 3 UN GAOR, C. 3, 112d Mtg~ 234 (1948).

l2Z The importance of thesc CllDcepts to DOD-Muslim rc1igious miDoritics iD lsIamic Iaw sbaII
be clisCDsscd iD sectioD D.

... Sec UN Doc. AI2929, GAOR, 10th Sess., para. 179.

DO McKean, supra Dote 96, at 69•
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religious minorities, was the International Covenant on Civil and Political Rights. l2S

The importance of the Convention does not lie only in its reaffirmation of the

fundamental principle of equality or non-discrimination (Article 2(1», but also its

treatment of the principle of non-discrimination on grounds of religion as a legally

binding international treaty provision between the states ratifying the Convention. It

therefore imposes on such states an international obligation to enact and implement

laws embodying the principle within their domestic jurisdictions.

Under the Covenant, provisions for the equality of individuals126 before the

courts (Article 14) and equality in respect of the conduct of public affairs (Article

25), are considered rights resulting from the main principle of equality. Article 25

specificalIy elaborated the right to participate in public affairs by providing that

"[e]vel)' citizen should have the right and the opportuDity, without any of the

restrictions mentioned in Article 2, and without unreasonable restrictions: (a) to take

part in the conduct ofpublic affairs, directly or through freely chosen representatives;

(b) to vote and to be elected at genuine periodic elections wmch shall be by universal

and equal suffrage and shall he held by secret ballot, guaranteeing the free expression

of the will of the electors; (c) to have access, on general terms of equality, to public

service in bis COUDtl)'."127

The phrase "without unreasonable distinctions", which constitutes an essential

l2S Supra Dole 8. The Preamble ofthe CoveDant rec:ognises the inherent digDity ofthe hUlllllJ1
person, and the priDciple that the equal and iDalieDable rights of aU members of the hUDIRJI family
is the fOundatioD of freecIom, justic:c and peace iD the wodel.

l>II Article 30 of the UDiversaI Dec:1aIatioD provided for the right of everyone to take an
effective part iD the goveming of the state ofwhidl he is a c:iIizeD. Artide 31 embodied the right of
equal ac:c:ess to public services.

... For criterion and vagueness of Artide 25, Bee Thomberry,.supIU Dote !l6, at 137•
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element of the notion of equality, is provided for in Article 25. It means that

necessal)' distinctions relating to qualifications for public services is permitted. being

different from the distinctions prohibited by Article 2(1), among which is religion.

Thus, Article 25 applies the notion of equality as understood under internationallaw.

which does not require identical treatment for ail, or forbid relevant and reasonable

distinctions.

Similarly, Article 26 provides that "ail persons are equal before law and are

entitled without any discrimination to the equal protection of the law." lt prohibits

discrimination on grounds of religion. The phrase "equal before the law" reflects the

notion of equality before the courts, while "equal protection of the law" incorporates

a general prohibition of discrimination on forbidden grounds as religion, not only in

court, but wherever it manifests itself in law; in 50 far as equality means equal

treatment ofequals and unequal treatment ofunequals 50 that differential treatment

is permissible on the interpretation of "equality and equals".128

Article 27 provides for the differential treatment of religious minorities as a

group by providing that "In those states in which ethnie, religious, or linguistic

minorities exist, persons belonging to such minorities shall not be denied the right

in community with other members of their group, to enjoy their own culture, 10

profess and practice their own religion or to use their own language". Thus, it affirms

the principle that differential treatment might be granted to religious minorities in

order 10 ensure their real equality with the rest of the majority. In such cases.

differential treatment is justified because it aims at safeguarding the rights of

"" Ibid. al 28S•
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religious minority groups.129

In addition to the mentioned instruments, The General Assembly adopted the

Declaration on the Elimination of AlI Forms of Intolerance and of Discrimination

Based on Religion or Beliet,130 and the Declaration on the Rights of Persons

belonging to National or Ethnie or Religious, Linguistic Minorities.13I The greatest

significance of these Declarations rests in the fact that they are the first intemational

instruments specifically prohibiting discrimination on grounds of religion. They

generally restate the basic principles of the UN Charter and the UN Declaration of

Human Rights, that is, equality and non-discrimination as a basis for protection of

religious minorities.

C. The Notion of Equallty ln Islam

The notion of equality ofindividuals in Islam and the extent of its application

to non-Muslims within the Islamic state, can best be considered only within the

religious framework of basic concepts such as the superiority of Islamic law and its

divine sources. Islamic law is the yardstick to which the structure of the state, society

and status of individuals must ideally conform. Thus it is necessary first to provide

...Seo Bl1Iegel,J.W., "ANeg\ecled FIe1d: the Protection ofMiDoriûes" (1971) 4HwntUlRighâ
loumal 413. The importance of Artic1e '1:1 lies in the faet that membership of a group is Dot a
pormissible basis for the denial of rights to individuals.

Ull Supm Dote 9.

DI Supra Dote 104. The Declaration It restated the pend CODtents of ellÏStiDg rights and
priDciplesDDder intematioDal instrumentsso fardiscussed. However, in the preamble, the DeclaratioD
lies re1igious minority rights 10 "the develQPmCDt of society as a whole and within a democratic
fmnework bued OD the ruIe of1aw". For a pend comment.aly on such rights Bee AIfredsooD G. &
A. de Zayas, "MiDority lUgbts: Protection by the United Natioas" (1993) 14:1-2HUIJUIlI Righâ Law
loumal2.
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a brief description of the concept of law in Islam, the relationship between the

individual and the state, the status of man as a human being, and other related

notions.

The normative nature of relations between Muslims and non-Muslims is

provided for in lslamic law, which is considered the direct rule of Allah (God).

Islamic law, the Sharia, is the sole yardstick of behaviour, having been imposed by

000, and postu1ating the extemally valid standards to which the state, society and

status of its subjects must conform.l3Z The authority of the state emanates from Allah,

since in Islamic political theory 000 is the sovereign of the community, who

delegates His authority to the ruler as His representative. The ruler derives his

authority not directly from 000 but from OOO's law. Thus the main funetion of the

state is 10 enforce the principles of Sharia,133 achieve social justice and promote

public order in accordance with Islam.

However, in Islam, a distinction is made between the rights of 000 (huquq

AUah) and the rights of men (huquq ibad). The Sharia is haqqAUah, because ail the

rights and obligations it embodies are derived from OOO's command.134 Thus, Islam

views the individual as divinely endowed with social and political rights, but these

rights exist only in relation 10 a far greater obligation to the communal group of

132 See MusIim, Ibn al-Hajjaj, Sahih (with noies by al-Imam al.Mawanh) (Cairo: 1929) at 125
eL seq.

... Seo Hassan, F., The Con«plofSIIIIe and Law in Islam (Washington, D.C.: University Press
of America, 1981) at 70 eL seq.

lS4 In this-. huquq (rights) is said to mean the legislative rules and principles of Sbarin;
iD otherwords, the tenn Hagg is equal ta Iaw. SiDce the origiD of ail rights is Allah, rights as sueb arc
iDalienable. Fora detailedanaIysis ofthe concept ofrights iD lsIamicjurispruclence,sec Omran, A.M.,
1slDmic Law and The W.-m Con«pl of HIIIfUIII Ri&hfs. A CoIllplll'lJlive S/Udy (Facu1ty of Law,
UDivetsity of Saskatchewan, 1985) [unpublished) at 66 eL seq.
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believers and the state, and bis personal rights cao be realised only in submission to

the Divine Will expressed in the Sharia.135 The communal group is referred to as the

Ummah, which in Islamic jurisprudence refers to ail Muslim believers as the

collective original agent of the divine sovereign.136

The principle of equality forms the very foundation of the community of

believers (Ummah), as shown by the following Quranic verse:

o men, verily, we have created you of a male and a female, and we
have divided you into people and tribes that you might have knowledge
one of another. Truly, the most worthy of honour in the sight of Allah
is he who fearth Him most.137

The above verse is interpreted by Islamic jurists as having laid down the rule

of preference or the criteria for the entitlement to Allah's endowment of honour or

dignity. According to Islamic jurisprudence, men are Dot absolutely equal in the

dignity and honour bestowed upon them by Allah. Rather, according to the above

verse, the principle of takwa (fear and worship of Allah) is the basic qualification for

the entitlement ta dignity.138

According to Islamic jurists, fear ofAllah or righteousness meansAI-Amri-bil-

w Sec Dudley, J., "H1IDIllIl RiBhts Practices in the Arab States: The Modem Impact ofShari:!
Values" (1982) 12 Geotgia Jounud of1nlmuaional œrd CoIIIptUIJIiIIe Law at 55 and 61.

"" For the concept sec Chapter 1 of this research, supra. As to the meaning of the concept
of Umnrah within the IsIamic sociaJ, politicaJ and re1igious setting, sec Deiranieh, AR., TM C1qssjca/

Conœpl ofStole in Islam (ADn Arbor, Michigan: University Micro6lms Intematioaal, 1982) at 68.

137 Quran, XLXl, 13.

""Ibn Kathir, IsmaiIIbn Umar, Taftjral-Qwrm alAzim (Interpretations ofthe Great Quran)
(Cairo: Matbat aI·Mustafa Muhammad, 1947) section 16, at 146.
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marouf, wa' al-nahi-an-almunkar, that is, to do what Allah ordered man to do, and

to refrain from, and prohibit, what Allah prohibits. '39 ln Islam, this standard of

righteousness is met by Muslims, since all Allah's orders and prohibitioDs to man are

believed to be embodied in the Islamie Sharia. Thus, although ail men are born with

the honour and dignity they inherited from Adam (the first ancestor), the equality

of human beings il; not absolute but qualified by the eondition of righteousness. Islam

reeognises no distinction among believers, sucb as race, ereed, and colour, their

membership in the Islamic brotherbood, that is, according to their belief. As stated

by Khadduri:

The prineiples of brotherhood and equality, forming the very
foundation ofthe eommunity ofbelievers (Ummah), are given far more
litenuy expression than freedom. AlI men who believe in the One God
and in the Message of His Apostle are eonsidered brothers ;n religion
and equal members of the eommunity, without distinction on ethnic or
social grounds. "The MOst honourable of YOu in the sight of God is the
Most pious and Godfearing of you· (Q. XLIX, 13). Sucb brotherhood
and equality were the privileges only of believers.l40

Thus, non-Muslims are not accorded equal status with Muslims, not being

members of the Ummah. Their status and rights are regulated in accordance with a

standard ofjustice determined by the will and justice ofGod. The Islamic eommunity

is the subject ofGod's justice, whereas all other eommunities are the object ofjustice.

It follows that no other standard ofjustice would have been acceptable to Islam apart

from God'S.141

". See Mawdudi, suptrI DOle '1:1, al 158.

l4ll See Khadduri, 01lprtl Dole 12, al 143.

'" Ibid, al 162. See aIso Khaddl1rÎ, suptrI DOle 4•
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From the above description, certain conclusions cau be drawn with reference

to the notion of equality in Islam:

(1) The concept of equality as understood in Islam is one of the factors which

explains the differences conceming the rights of non-Muslims living in an Islamic

state.

(2) As a result of the religious nature of the state, subjects are classified according

to their belief, and the rights conferred on them depends on such belief. Thus, the

right to run the affairs of the state is given to those who adhere to Islam as a

religion. Thus, non-Muslims' rights to equal access to public offices that exercise

authority over Muslims, is Iimited. Sharia alIows them a degree of communal

autoncmy and power to conduct the private affairs of their religious community, but

they are not qualified to hold key offices or join the miIitaly service of the Islamic

state. In other words, their political rights are Iimited. A distinction is aIso made

under Sharia penal law. In addition, the Sharia law of evidenl::: t:!ifferentiates among

witnesses with regard to their legal capacity, on grolmds of belief. Furthermore,

under Sharia personal law, while a MusIim male cau many a non-MusIim woman,

a non-MusIim man is prohibited from manying a MusIim woman.l41 AIl these reflect

the fact that persons are not equai before the law on the basis of their belief.

(3) The definition of Ummah, together with its various implications, to a great extent

affe~ the notion of equality. Being défined as the agent of the divine sovereign, it

excludes non-Muslims from enjoying the full rights ofcitizenship in the IsIamic state.

14 Sec Chapter 1'wo of this research, supnz•
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(4) Since rights are seen as originating frem Allah's will as expressed in the Quran,

the rights of non-Muslims as such are those set out in the divine sources of Quran

and Sunnah. Thus, such rights are Dot subjeet to modification or change, and any

other rights to be granted to the non-Muslims must Dot he repugnant to the spiïit

and general principles of Sharia.

D. The Notion of Equality and Basic Inconsistency Between the International Law

Tradition and Islamic Tradition

Under international law, the basic norms for the protection of religious

minorities onder equality and non-discrimination are equality before the law and

equal enjoyment of political and civi1 rights irrespective of religion, race, sex or

language. However, from what has been mentioned above, it is clear that the

definition of the concept of equal treatment or non-discrimination in international

law, as far as religious minorities are concerned, is based on the faet that nrt ail

differences in trea!tDent are discrimina1ory. Equality does Dot Mean identical

treatmenl A distinction is discrimina10ry if it has no objective and reasonable

justification, or is arbitraly, or does Dot pursue a legitimate aim, or if there is no

reasonable relationship ofproportionality between that aim and the means employed

to attain il

In light of the above, if equality is 10 be ta1ten as denoting identical treatment

as a claim against a state 10 ref.raiP. from any acts differentiating its citizens or

denying them freedom of religion, then the basis for ascertaining 50ch a claim must

first be onderstood. ft it stems from a concept 50ch as the nature of humanity, as

onder international human rights law, or from a religious concept 50ch as the divine
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will in Islamic law, then the daim may be absolute, to which no other norms should

apply and which no other norm may change. The rights of religious minorities,

founded on equality under inbrnational law, are based on the unchangeable

humanity and dignity of ail human beings, while under Islamic law the rights of

Muslims and non-Muslims are determi:led by the divine law. Thus, the unequal status

and rights ot non-Muslims cannot be alter.:d, and it is here that the dilemma of

inconsistencies between the two traditions based on the sources of such daims arise.

Under the natura! rights theoI)' which has greatly influenced rights discourse,

particularly in international human rights law, ail persans are in a state of equality

and no one is subject to the will or authority of another. The govemment is obliged

to protect the natura! rights of its subjects and if the govemment neglected this

obligation, it would forfeit its validity.143 This concept is apparently at variance with

Islam. Rights in Islam are primarily commands ofAllah, and the purpose of the state

or govemment is 10 enforce and execute such commands. Thus, any attempt to

revoke such duty by the state would entitle Muslims (constituting the Ummah) to

disobey and end such govemment.

Unlike the intemationallaw of human rights under which rights are attached

by virtue of heing a human heing, IsIamic law assumes that ail authority is derived

from what God has commanded. Under such Iaw, the source of rights is to he found

only in the commandment of God as expressed in the basic divine sources. Thus the

concept of equality, its content and extent, is determined by such sources. It is not

under human or state control 10 determine considerations of limitations or change

10 such rights.

10 Sec Meron,.uIpIII Dote 106, at 86•
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Under international law relating to religious minorities. all nationals enjoy

rights equally, without distinction as to religion. In Islam, on the other hand, non­

Muslims do not have the same rights as Muslims, being considered as subjects of the

lslamie state with a specifie status under the Dhimmah oontraet. However, the

justification for differential treatment or inequality of rights conferred on non·

Muslims by Sharia on the basis of religion, is in direct conflict with the principle of

international law, whieh prohibits distinction on grounds of religion. This is so,

although equality in both Islam and internationallaw is not absolute but qualified or

relative, based on conflicting norms under both traditions. Relative equality as

understood in islam is inconsistent with Rawls' principles ofequality based on justice

which conceives of citizens in an original position of equality with respect to power

anJ freedom in whieh they ignore their own particular qualities. To Muslim

philosophers, justice is an abstract and idealist concept whose terms are expressed

in divine sources.144

Under internationallaw, equality elaims may be balanced against societal

interests sueh as national security, public morals and order, provided this is based on

reasonable justification and is not arbitrary. Under Islanùe law, equality as

understood on the basis of divine sources - only enioyed by Muslims - is not subject

10 any other balance, since it is rooted in the commands of Allah. There is absolute

equality irrespective of race, colour, language or creed. However, when there is a

conflict between the collective interests of the community and the interests of the

individual be1iever • that is, between public and private interest - the latter must be

subordinated 10 the former. In Sharia, the purpose of the law IS 10 protect the

... No serious attempt 10 viewjustice as a positive concept and ana1yzc il iD terms or cxistiDg
socia1 conditions was made by cIassic Muslim philosophers. For a detailed lUIlIIysis or the concept and
ils cIeveIopment iD Islam, sec Khadduri, supra note 12, at 174 eL seq•
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interests of believers as a whole; the interests of the individual are protected only in

so far as they do Dot conflict with the general interest.l45 In fact, this principle is

applied in cases in which non-Muslim religious rights conflict with Muslim rights, the

latter representing the general interest.

Thus in Islam, no derogation by the state could be made to the equality

principle as determined by Islamic law regarding non-Muslim rights. The justification

for the non-derogation from the principle of equality in Islam on the basis of religion

is based on notions of the nature of the state, the superiority of Islam and other

values. Thus to enjoy equality, the sole qualification is to embrace Islam as a religion.

This is clearly inconsistentwith the principle ofequality in international human rights

with regard to religious minorities, given that in Islam the Islamic law is the only law

to which other norms should conform, and any inconsistent norm is invalid.l46 Thus

the content of the principle of equality is determined by reference 10 Islamic norms

and values which are based on divine sources. What constitutes reasonable

justification or relevant distinction is therefore based on the static value inherent in

the Islamic society and legal order. A contemporary Islamic scholar commenting on

this, stated:

The limited success of the classicaI Islamic sense ofequality could and
should be redirected 10 reach out 10 humanity and build relationships
on the optimistic foundation offitrah (nature. or goodness of human
nature) and da'wah (invitation orcall, specifically10 Islam), rather than
on the pessimistic foundation of IWfr (deDial of God, disbelief or
infidelity); provided of COUJSe, that the Muslim world and the Islamic

,.. See Khadduri, mprII Dote 12, al 138.

"'ID fact, this bas beeD a ceatral focDs for mach ofthe modem debate OD aJ1t1Ual relativism
and DOD·Mua1im rights, which iD tum is part ofthe broad debate OD the UDiversality ofhl1l1Wl rights.
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cali (da'wa) are inclined to take this optimistic and humane
approach.l47

Il. F'REEDoM OF REuGION

A. In the Western Tradition

The evolution of the individual as the ultimate measure of things and the

consideration of inalienable rights and freedoms, constitute a basic political and legal

ideal of the western tradition. In fact, the inalienability of freedom or liberty is one

of the foundations of naturaI law theol)' as formulated by western philosophers.

Locke placed the individual at the centre of bis theol)' and invested him with

inalienable naturaI rights, among which is the right to liberty. To him, the individual

has an inherent right to Iife, bberty, and estate, which precedes the social contract.

Thus, it is the function of the govemment to preserve and protect these fundamentaI

rights as well as other naturaI rights. However, though Rousseau calls for the

inalienable freedom of an men, he believes in freedom in relation 10 the community

within which people live in harmony.l48 Thus freedom, though inalienable, is not an

ab50lute right, its extent heing determined by the harmony within the community.

Kant recognises the freedom of man in 50 far as it cao co-exist with evel)' one else's

freed"m under a generallaw. By this, he is proposing a balance between onc's ~- --_

individual freedom and others', when practiced in a specifie society under the law.

In fact, he defines law in relation 10 individual freedom as "the aggregate of the

conditions under which the arbitral)' will of one individual may he combined with

'47 Abdul Hameed Abu Sulayman, suprrI DOle 3, al 15•

•• For the whole theory of Locke, see Friedmann, suprrI DOle 106, al 123 eL scq.

64



•

•

that of another under a general inclusive law of freedom." Therefore, it is in

aceordance with the principle of freedom that an individual should act in a way that

enables ail other equally rational beings to act in a similar manner.149

Unlike Kant, Rawls maintains that "in a just society the liberties of equal

citizenship are settled, the rights secured by justice are not subject to political

bargaining or to the calculus of social interest".150 To him, liberty, among other social

primary goods, is to be distributed equally unless an unequal distribution of it is to

the advantage of the least favoured (the Difference Principle).

Among the basic liberties included under bis First Principle151 is liberty of

conscience and thought, which is to be equally distributed among the citizens of a

just society. To him, there are two cases under which liberty can generally be

restricted: first, a less extensive liberty must strengthen the total system of liberty

shared by all; second, a less than equal hoerty must be acceptable to those citizens

with the lesser liberties.152

However, in the case ofconflict between individual h"berty and other interests,

he proposes a principle of reconciliation based on the common interest. In other

words, individualliberty is limited only in cases where there would be an advantage

to the total system of basic h"berties.1S3 However, the term "benefit of the total system

... Ibid, al 154.

... Rawls, suptrI note 112, al 28•

... See page 46, supnz•

.., See Rawls, suptrI note 112, al 205•

... Sce Shetac:k, supnz note 106, al 91•
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of basic liberties" as a means for limiting liberty, is vague since it is subjective: each

political order can justify limitations or restrictions of liberty by referring to the

benefit of its total system.

B. Freedom of Religion Under International Law

The right to freedom of religion is recognised as a fundamentallegal right not

only in inter::...ltionallaw but also the municipal laws of most states. The basic norrns

and standards goveming freedom of religion or belief are to be deduced from

intemational human rights instruments. These instruments constitute the source for

the basic rights of religious minorities. The importance of the freedom of religion lies

in the faet that religious liberty is not separable from other human rights and

fondamental freedoms. The exercise of religious liberty includes the right to physical

and mental integrity of the human person, the right 10 peaceful assembly and

association, the right to freedom of opinion and expression, the right to move freely,

and the right 10 education.1S4 The content and extent of the right to freedom of

religion should therefore be construed within this broad umbrella of human rights;

freedom of religion would be meaningless in cases where these rights are not

guaranteed under the domestic legal system.

A general review of intemational documents reveals the content and extent

of religious freedom. The source of the rights of members of religious minorities is

provided for in Articles 18 of both the Universal Declaration and the Covenant on

,..See ReportbyMn. Elimbeth Odio BeDito (Special Rapporteur), "Elimination ofAn Forma
ofIntolerance and DiscrimiDation Basedon Religion Or Belier, 39 UN ESCOR Sub-Commission on
Prevention of DiscrimiDation and Protection ofMiDorities, UN Doc. EICN.4ISub. 211987126, para. 22
(1987)•

66



•

•

Civil and Political Rights: it is the right of everyone to freedom of thought,

conscience and religion. The general demonstration of the content of the right of

freedom of religion includes the freedom to have or to adopt a religion or belief of

one's ehoice, and the freedom to manifest one's religion or belief in worsbip,

observance, practice and teaebing, either individually or in community with others.

The importance of this freedom as demonstrated under the above-mentioned

instruments, shall be examined in relation to the right to freely ehoose one's belief,

to manifest one's religious belief through worship, practice and teacbing, and the

extent of exercising sueh a right under intemationallaw.

Under Article 18 of the Covenant, the right of the individual to freely ehoose

bis belief includes freedom to change bis religion or belief (Article 18 of Universal

Declaration).155 However, the exercise ofsuch a right is to be free from any form of

coercion which would impair bis freedom to have or to adopt a religion or belief of

bis ehoice (Article 18(2) of Covenant). It is to be noted that the right under this

Article is not confined to the freedom to hold one's personal belief, but also ineludes

the freedom to choose whether or not to be a member of a particular religious

group. Although the freedom to maintain or change one's religion is claimed to be

determined by the norms of the specifie religion of the person,156 intemational rules

us The same rules lite provided for in Article 1 ofboth the Declamtion on the Elimination of
AU Forms ofIntolerrurœ and Discrimination or &Jœl. 1982, supra Dote 9, and the Declamtion on the
Rig/IIs ofPenons belonging 10 NlIlional or Ethnù:, Religious and Lùrpütic MI1IDrides, 1992, supra Dote
104.

... The right to c:baDge one's reIipID UDder intemational iDstnuDents bas giveD rise to a
debate, espec:iaIIy in Muslim states, aiDee it is in CODflic:twith IsIamicSharia1sw UDderwhich a Muslim
who changesorCODverts from IsIsm isc:ommittiDga capitalof(enee caI1edapostasy. The objectioDwas
made by the ambpssadorofSaudiArabia to the UDitedNatioDs on the groUDd that the Oman fomids
a Muslim to cbange bis faith. For the debate CODcemÏDg ils indDlÙcm in the UDivenal Dec:lamtioD,
seo 3 UN GAOR C. 3, 127 Mtg, at 391, UN Doc:. A/C. 3JSR. 127, (1948). For debate regardiDg
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are applied to prevent the curtailment of the freedom to choose one's religion. This

would arise, for example, in cases where a person is compelled to join or convert

from bis religion or belief against his free will. The form of coercion prohibited from

impairing the freedom to freely choose or have a religion, does not include the use

of physical force or threats, but includes "moral coercion", which is interpreted to

include "mental or psychological means of compulsion."I57 The prohibition also

includes practices such as conditioning the receipt of benefits or services from the

government upon the renunciation or acceptance of a particular religious belief.l~'

The freedom to manifest one's religion in the form of communal religious

observance is important to the continued existence of the religious group. This is

protected by Article 27 of the Covenant on Civil and Political Rights, which imposes

on states the obligation not to deny to religions minorities the right to enjoy their

own culture, to profess and practice their own religion or to use their own language.

The Article is to be interpreted to promote the material equality of religions

communities in the form ofspecial measures. However, the appropriate measures to

be taken is left to the state concemed.1$9 The standards provided for under Article

27 form a wide ambit under which other freedoms and rights necessary for the

exercise of religions freedom exist.160 In addition, the grant of rights, to be effective,

Article 18 of Po1itica1 CoveDant, see UN Doc. NC3ISR. 367, para 41 (1951).

lS7 See Ribeiro Report, UN Doc. EICN.411988/4S, (1988) at 2. Sec aIso SullivaD, DJ.,
"AdvanciDg the Freedom of Re\igioD Or Belief Through the UN DeclaratioD OD the EliminatioD of
Re\igious Intolerance and DiscriaùDatioD" (1988) 82 The Amuù:4n Journal ofIllIernaûonallAw 487.

l5lI Ibid.

... Sec Thombeny, supra Dote 96, at 193.

"" Artic1e 6 of the 1981 1J«lIurztion on the EliminIllion ofAlI Fonns of ItIIOkrruu:e and
Discriminalion Based on Religion or Belief, supra Dote 9, interprets the term "freedom of religioD" 10
include: freedom to wonhip or assemble in CODDectioD wiIh a re\igioD, 10 establish and maÏDtaiD
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requires the enactment and modification of domestic legislation to the extent

necessary for removing obstacles to religious observance that are inconsistent with

the notion of preservation of the religious value of minorities.161

As mentioned earIier, the purpose behind these special rights for religious

minority groups is to ensure the preservation of the dignity, minority characteristics

and traditions that distinguish the group from the majority of the population. The

collective enjoyment of special rights includes using native languages, running the

group's own schools and managing its intemal affairs while benefiting from other

services.1e2 Religious tribunais and the implementation ofreligious law are considered

manifestations of religious belief. However, the extent to which Ieligious law may be

administered varies with the substantive content of the law and the nature of the

subject matter and personal jurisdiction vested in the religious COurts.l63

p"'ccs for thcse purposes; to establish and maintain appropriate charitable or humanitarian
institutions; to make, acquire and use to an adequate extent the necessaty articles and materials
rebited to rites or customs of a religion or belief; to write and issue relevant publications; to teach a
religion or belief iu suitable places; to observe days of rest and to celebrate holidays and ceremonies
iu accordance with the precepts ofone's religion or belief; to establish and maintain communications
with iudividuaJs and communitics iu malters of religion and belief at the national and iutemational
levels. For an anaIysis of the provisions of the abowo Declaration, see Sullivan, supta note 157. See
aIso Article 2 of the Decltualio1l 011 the Righls ofPttlSOfIS belonging10 NalioruJl orE1hnic, ReJigious and
Linpistic Minorilies, 1992 supta note 104.

16' Article 27 bas been criticised as Dot providing a ready solution for conflict of iuterest
situations as iu cases where the days of rest or religions obselV8Dce of the majority and minority may
not coiucide. Other situations coyer the issue as 10 whether the marriage ceremony of minority
religions should have the same legal effect as those of majority religions, or whether religions Iaws
should prevail over secular legislation orwhether the objections ofmembers ofa minority religion to
mililaly service should be recognised orwhether instruction iu the majority religion is to be given to
members of minority religions groups. Sec Thombeny, supta note 96, at 195-196.

162 Sec AIfredsoon &. de Zayas, supra note 131, at 1•

.., See Sullivan, supra note 157, at 514•
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Generally, the rigbt to freedom of religion or belief under international law

is not absolute; a distinction bas to be made between the freedom to cboose one's

religionl61 and the exc;,cise of sucb religion or belief. In the former case, the freedom

is absolute. In the latter case, the freedom of religion is not absolute; international

instruments provide for cases in wbicb astate is justified in passing enaetments to

restrict the practice but not the religious belief itself. As provided in Article 18(3) of

the Covenant on Civil and Political Rigbts,

Freedom to manifest one's religion or belief May be subject only to
sucb limitations as are proscribed by law and are necessary to protect
public safety, order, bealth, or morals or the fundamental rigbts and
freedoms of others.

Unlike the Covenant on Civil and Political Rights, whicb establisiles specifie

limitations on the exercise of religious freedom, the Universal Declaration provided

for general limitations upon all the rights and freedoms mentioned in the

Declaration, including the freedom of religion. Article 29(2) of the Declaration

provides:

In the exercise of bis rigbts and freedoms, everyone sball he subject
only to such limitations as are determined by law solely for the purpose
of securing due recognition for the rigbts and freedoms of others and
of meeting the just requirements of morality, public order and the
general welfare in a democratic society.

"'This is reOec:te<\ in Krislutaswami's study: "Freedom to maintain or to change religion or
belief faIIs primarily wiIhin the domain of the ÏDDer faith and CODSCÏeJlcc of an inclividuaL Vicwed
from this angle, one would assume that any intervention from outside is not only iIIcgitimatc but
impossible." See KrisIutaswami, (Rapporteur), "Study of Discrimination in the Matter of Rcligious
Rights and Practices" UN Doc. EïCN.4ISub. 2f1JXJ/Rev. 1 (1960) at 16. See aJso Clark, R.S., '"I1tc
United Nations and Religious Freedom" (1978) 11 New Yo.x UnivusiIy JoUl7Ull of/nImUJ./ioruU Law
and PoliIit:s 197•

70



•

•

Thus, general principles specify limitations upon the freedom of religion in the

interest of preserving the rights of others, the integrity of order and the good and

well-oeing of society as a whole - a principle forming the basis of the exercise of

liberty in Western tradition. However, such a limitation ought to satisfy two main

criteria. First, the extent and nature of the limitation must be "determined by law."

Secondly, it must be enforced solely for one or severaI of the purposes mentioned in

the above Articles.l6S In faet, the limitations permissible under the above Articles

constitute a real threat to religious freedom. The concepts of "public order" and

"moraIs", etc., are vague terms that give rise to different interpretations, and may be

usee! to challenge the principles upon ~hich the concepts of equality (non­

discrimination) and religious freedom are based.

However, as Professor Humphrey has commented on the limitations created

by the Universal Declaration: "Any limitation put on the free exercise of religion or

on the other rights and freedoms proclaimed by the Universal Declaration in the

interest of morality, public order or the generaI welfare is, in any case, suspect in the

sense that the burden of proving the imperative necessity fans on the authority

imposing the limitation."166

C. Freedom of Religion ln Islam and Non·Musllms

The content and extent of the freedom of religion of non-Muslim subjeets in

Islam is to be understood within the context of the Islamic notion offreedom and the

nature of the Islamic state•

•" Sec KrisImaswami, supnz Dote 164, at 232-233•

... Sec Humphrey, J.P.H., "Political and Related Righ~. :r. Meron, supnz Dole 106, at 180•
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Unlike the Western tradition which regards the individual as the centre of

freedom, the individual in Islam is replaced by the community of Muslim believcrs

(Ummah) who are to enforce the divine rules of God. Thus freedom is defined as

belonging to the community.l67 Islamic jurists see human freedom in terms of

personal surrender to the Divine will. Having been created by God, human beings

possess certain obligations towards Him. When they fulfil such obligations, they

acquire certain rights and freedoms prescribed by Sharia. Those who do Dot accept

such obligations have limited rights or freedoms.l68 Therefore, freedom in Islam is

Dot to be understood as a matter of individual choice, as in Western tradition.

Instead, it means the ihdividual's willingness and ability to submit to God as his

Creator since absolute freedom belongs to God alone.l69 Thus, the individual is

granted pel'SC?nal freedom necessaIY in order to approach God. With regard to his

status as a member of the community, man is free to act unless forbidden by the

law.l70

This notion of individual freedom in Islam has been summarized by Qutub in

the following words: "Freedom is man's will and man's ability to submit to no one but

"., For an exarnination and devclopment of the concept of frccdom before and aCter Islam,
see RosenthaJ, F., TIu! Muslim Concept ofFreedom prior ID !he Ninel«7Ilh Centwy (Leidcn: EJ. BriIJ,
1960).

lOI Sec Abdul Aziz Said, "H11ID8D Rights in lsIamie Perspectives" in Pollis, A. &. P. Schwab,
eds., HUInIUl Rights in Cu1lurtd and Itkological Perspectives (New York: Praeger Publisbers, 1979).

"'This notion is reDeeted in rules applied to the frccdom of Musiims to cbange thcir religion.
In Islam, a Mus1im who tums back from bis religion (Islam) is subjeet ta a penalty, in accordance to
the Quran (Q. IV. 88-89, v. 54, XVI. 106). However, the majority of lsIamie jurists agrec that a
heliever who apostatizes (tums back from Islam) opcnly or secretly, must he kiI1ed if he pcrsists in
disbeIief. For more details on apostasy in Islam and lsIamie Iaw. sec Mawardi, Sllpl'tl ncte 67, at 91
eL seq.

1'" Sharia determincs what are pcrmittcd and fozbiddcn aels. Sec Khadduri, SIIpI'tl note 12, at
142.
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Allah."171 The basic element of freedom is the submission of the individual to God

and his Divine law. Thus in Islam, freedom is not a personal or inalienable right, but

is surrendered to the Divine because the individual owes obligations to God which

he is to fulfil. On the other hand, the rights and freedom conferred on him in his

personal status in the community is determined by Sharia divine law. Since the whole

of Sharia is haqqAllah (ail rights and obligations are derived from God's command),

when the texts assert the principle of "original freedom" and the inviolability of

property, life and honour, they treat them as principles which secure the general

order and well-being of the whole community - the purpose being to safeguard the

right of Allah - and not as fundamental hèerties of the individual.l7Z

It has been mentioned earlier that in Islam there is no separation between the

state and religion and that the main purpose of the state is to enforce and maintain

the word of Allah as provided for in the Quran, according to which Islam is supreme.

It is this very nature of the state that has infIuenced the nature and limits of freedom

of religion of non-Muslims in Islam. It has aIso led to the classification of subjeets

into Muslim believers with full rights, and non-Muslim subjeets with limited rights,

including the right 10 freedom of religion.

However, the extent oftheir freedom is determined by the Divine law (Sharia)

which coniers a wider freedom on Muslims for exercising their religion, compared

to non-Muslims, on the basis of the supremacy of Islam as a political and legal

m Qutub, M. Tab1ia,Al·LsIam WIJ Huggug Al1nslJn, (Cairo: Dar al·Fïkkr, 1976) at 332-

ln See Coulson, "The State and Individual in lsIamic Law" (1957) 6 IntmIIJlioMl tmd
Comp4llllil>e Law Qruuterly 49-60•
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system.173

TakiDg into account the above notions of freedom and the nature of the

Islamic state as factors contributing to the definition and determination of the nature

and extent of the freedom of religion of non-Mus1ims, one may argue that sucb

freedom as understood in Islam is characterised by tolerance and is not identical to

frcedom as understood in Western tradition. This attitude is based on the Quranic

verse: "Verily, they who believe, and the Jews and the Sabeites and the Christians

whoever of them believeth in God and in the last day, and doth what is rigbt, on

them shall come no fear, neither shall they be put to grief."I"

This policy of tolerance provided for in the Quran is reflected in the

provisions of Dhimma treaties conc1uded by the Prophet with non-Muslims (mainly

Christian and Jewish) under which non-Mus1ims were to retain their own religion,

while their Iife, property and belief, were to be protected in exchange for the

payment of JlZJa (poil tax).

However, the mere faet that non-Muslims were to pay Jaya in retum for

granting them rights to retain and exercise their religion, means that such freedom

is not inalienable. Instead, it is a privilese conferred on them, and likely to be

forfeited in case of a default in payment considered a breach of the Dhimma

contractl7S Some c1assic Muslim jurists regard payment ofJaya by non-Muslims as

m Sec Mawdudi, suptD note 1:1, at 243.

174 Quran, V: 89.

m Some classic jurists are of the opinion that in case of non-payment of Jizya by a non·
Mus1im, the IsIamic ruler should 5gltt them. Sec Ibn al-Qayyim al.Jawziyya, suptD noIe 36, Vol. 11 at
795•
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the consequence for embracing a religion other than Islam. Ibn al-Qayyïm al-Jawziyya

was of the view that since a/-dhimmah agreements required non-Muslims to pay a/­

Jaya, these agreements were intended to punish non-believers. '76 As admitted by

Nawar, a contemporary Muslim scholar, "Historically, Jaya (polI tax) was imposed

only upon non-Mus1ims. However, it should be pointed out that, if Jaya had

restrieted the right to pursue religious freedom and also imposed restrictions on

property, it also secured the same freedoms. Thus, within 1imits, non-Mus1ims

enjoyed the freedom of religion and property."I77 The payment of Jizya therefore

contributed towards the restriction of their right to freely exercise their religion.

After the Prophet, and with the expansion of the Islamic state, the policy of

tolerance towards non-Mus1ims changed through the imposition of additional

restrictions in the form of rules issued by CaIiphas who succeeded the Prophet. The

Covenant of Omer (CaIipha) laid down rules goveming dhimmis within the Islamic

state during that period. The provisions of the Covenant had been reinstated by the

Christians of Syria in the form of a letter submitted to Abu Ubayada (Govemor of

Syria) which Omer ratified. Parts of the text contain rules such as the following:

When thou camest in10 our land we asked of thee safety for our lives
and the people of our religion, and we imposed these terms on
ourselves: not 10 build in Damascus and its environs church, convent,
chapel, monlt's hermitage; not 10 repair what is dilapidated of our
churches nor any of them that are in Mus1im quarters; not 10 withhold
our churches from M"slims stopping there by night or day; .•. to beat
the nagus (church belIs) only gently in our churches; not 10 display a
cross on them (the MlIsljms); not 10 raise our voices in prayer or

n. Sec Ibo al.Qayyïm al-Jawziyya,.supnz Dote 16, VoL 1 at 17.

'77 Sec Nawaz, M.K., "The Concept of H11IDlID Righls iD IsIamic Law" (196S) 11 Howard Law
Joumal3Z1•
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chanting in our churches; Dot to cany in procession a cross or our
book; Dot to take our Easter or Palm Sunday processions; .... not to
prevent any relative from entering Islam if he wish it; to keep our
religion whenever we are.l78

Although at their time and within their historical context, sucb mies were

justified in accordance to Muslims' view,l79 these mIes no doubt imposed restrictions

which greatly undermined the freedom to manifest and practice one's religion in

accordance to standards pertaining to the freedom of religion under international

law. In faet, the restrictions on the exercise of freedom of religion according to the

above-mentioned rules may amount to a form ofdirect or indirect restriction because

non-Muslims have to accept Islam ifthey are to be treated equally. As Khadduri bas

stated, "sucb brotherhood and equality were the privileges only of believers

(Muslims), but no barrier was set before anyone who wished to join the community

of believers."180

m.INCONSISTENClES 8E'lWEEN INTERNAnoNAL NOftMS AND 11IE ISL\MIC APPROACII

After examining the standards and norms provided for under international

instruments 10 whicb most Muslim states have consented, and discussing the Islamic

approach regarding the status and rights of non-Muslim subjeets, it is necessaJy at

"" Quoted and traDslated from Tritton, supra note 39, at 6-8.

". One Mus1im scholar commenting on the notion of &cedom of religion in Islam Slalcd:
"Apart from anything eIse, the issue of freedom of belief in Mus1im societies h:ts to he made
conceptually very dear. For Mus1im societies, the issue is not an internai one aJonc but lOuches upon
an important ideologicaJ aspect of their relations with other pcoplcs. Clarification is csscntial if the
Mus1im society is 10 be a tru\y open one in wbich c:iviI rights arc guarantecd and avai1able 10 ail
members ofsociety in a reciprocaJ rclationship belween rights and dulies.· Sec Abdul Hamecd, suprtJ

Dote 3, at 16.

lIll Sec Khadduri, supra Dote 12, at 143•
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this stage to summarize the fundamental inconsistencies between the two traditions

as far as non-Muslim rights are concerned.

1. The principle of equality based on human dignity is considered a fundamental right

under international instruments, and recognized as inalienable in Western tradition.

In Islam, however, this principle confIiets with the principle of dignity and

brotherhood, originally the preserve of believers in Islam, and based on religion as

the symbol of identity. In addition, the notion of religious identity in Islam is in

confliet with the nationhood concept and the right of eveI)'one to be recognised as

a persan, as provided in Article 6 of the Universal Declaration and Article 16 of the

Covenant on Civil and Political Rights.l81

2. Islam recognises no distinctions between persans on the basis ofcolour, race, creed

or language, but inequalities arise on grounds of religion in relation to specifie rights.

(a) Non-MusIims, being non-members ofthe Ummah, are not qualified in the IsIamie

state for specifie influential key posts (judicial,legis1ative and executive offices). They

are also not qualified for militaI)' service. They do not have a right ta participate in

laying down the influential policies of the IsIamie state.11lZ However justified in Islam,

these distinctions are inconsistent with Articles 21 and 23 of the Universal

III The problem which nation states applyillg Sbaria Iaw as a complete system face today is
how 10 _ci1e differeDces resD1ting !rom bath the _cept of natioDhood oder which an citizeDS
are equa\, ad Sbaria DOnDS resultiDg !rom the notion ofsuperiority of Is1am ad reIigious identity.
See Rosentha\, E.U.,bIam in lM Modem NIIlÏDMl SUue (Cambridge: Cambridge University Press,
1965). See aIso Imarah, M.A.,Alblam wllll1·W"Urdda II1.WtI1iUlyII (Jeddah: Dar A1-Kitab, 1979). As
to the impact of the re\igious state on minorities, sec Ga1Don, B.,Al·M4lII1aAl·Tllllflya wll·Mus1I1d4t
Al·Akalytu (Beirul: SilId, 1988).

llO For the c:onfIic:t with the IsIamic priDciple of political justice, sec KhaddDri, suprrz note 12,
at 239•
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Declaration, and generally with the principle of non-discrimination on the basis of

religion. Article 25 provides in part that "[e]veryone has the right to take pan in the

government of bis country," and Article 23 also states in pan that "[e]very one has

the right to work" and "to free choice of employment."

(b) Non-Muslims are generally not regarded as possessing fulllegal capacity under

Islamic law in matters of testimony, criminallaw and marriage.ISJ Such treatment is

in confliet with the principle ofequality before and protection of, the law, irrespective

of religion, as provided in Article 7 of the Declaration and Article 26 of the

Covenant. The latter Article provides in part that "[t)he law shall prohibit any

discrimination and guarantee to all persons equal and effective protection against

discrimination on any ground."

As regards freedom of religion, the confliet is related to the difference in the

content of the notion of 'freedom'. The notion of freedom or liberty in Western

jurisprudence is based on the individualistic notion of man, according to which an

individual chooses bis religion by bis own free will. This is because liberty is an

inalienable right enjoyed by a person on the basis of bis humanity, and is to be

protected by the state. In Islam, however, since the individual will is seen as a

reflection ofGad's will, absolute freedom belongs to Gad alone, and the Islamic state

is 10 maintain, enforce and execute the rules of God. Thus, a non-Muslim, by

eboosing 10 retain bis religion in the Islamic state, is subjeet to a number of

restrictions sueb as the payment of Jizya, whieb is to be lifted if the non-Muslim

renounces bis religion and embraces Islam. In that event, he would lose the choice

to convert from Islam, else he will be considered an apostate. This Islamic concept

Ils See C1apter Two of this research, supra•
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of individual freedom is in conflict with Articles 18 in the Universal Declaration and

the Covenant which both provide for freedom of religion, including freedom to

change one's own religion.lIl
'

The norms underlying the right to exercise one's freedom of religion are based

on the principle that there should be no unreasonable and unjustifiable restrictions

on such a right. As mentioned earlier, the right of non-Muslims in Islam to manifest

their religion through public worship, is curtailed in certain cases. Under

international nor.ns, refusai of the opening or estab1ishment of places ofworship, the

grant of permission for the assembly of a group, the issuance of a licence on terms

which are difficu1t to comply with, and the failure to protect places of worship, are

ail ~nsidered restrictions on freedom of religion. This is based on the principle that

if equal protection is not afforded to ail faiths, either in law or in faet, the result is

discrimination.

Another conflict arises with regard to the permissJble limitations on the rights

and freedoms of non-Muslims under international instruments,lBS mainly reflected in

the phrase "for purposes of public order, moral and for securing fundamental rights

and freedom of others and the good interest of the society." Having been drafted

vaguely, these terms aIlow for wide interpretations to he made under the laws of

lM Among the states which abstaiDed from subscribiDg to Article 18 of the 1948 Declaration
was Saudi Arabis. 115 objection wu based on the contention that the Quran forbids a Musiim to
change bis faith. See 3 UN GAOR C3, 127 Mtg., at 391·92, UN. Doc. AIC3/SR. 127 (1948)•

... The limitatioas clause of the Universal Declaration (Article 29(2» states:

"ln the excrcise of bis rights and freedoms, everyone shan he subject on1y to such
limitatioas as are determiDed by law solely for the purpose ofseeiDgdue recognition
and respect for the rights and &eedoms of othelS and of meeting the just
requirement of morality, public order and the geueral weIfare iD a democraÛ':
society."
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Sharia. The contliet or inconsistency arises from the faet that "public order", "morals"

and the "good interest of society" are concepts in Islam which have legal

consequences different from those intended by international instruments.

The term "fundamental right and freedom of others" provided for under

international instruments as a ground for Iimiting the freedom to manifest one's

religion, gives rise to contliets since it in turn raises the question as to which rights

are fundamental in internationallaw. In faet, the absence of any general agreement

on the relative importance of some human rights vis-a-vis other rights suggests that

there is no clear substitute or definite legal distinction between those human rights

that are "fundamental" and those that are not.1ll6 This May lead to a contliet between

the rights of non-MusIims under internationallaw, and rights of Muslims under the

same law: whicb of these rights is to be limited for the sake of the other? Moreover,

in case ofconf1ict under Sharia law, the rights of believers are to prevail on the basis

of the supremacy of Islam.l87

Given the vagueness of the term "good interest of the society or public

security", a state May use it to justify restrictions on religious freedom by claiming

that a religious group is engaged in activity threatening the good interest of the

society or its public security as determined by that state's own domestic laws. In the

Islamic state, Sharia rules May be applied to non-Muslims in a manner whicb May

restrain their freedom of religion, but sucb limitations could be justified by the staet

116 See Sullivan, supra noIe 157, at 514.

IC1be representative of Iran in bisstatement befon: the Human Rigbls Committee, asscrted
that Artide 18 of the Poliûcal Covenant would permit Muslims to practiœ lsIauùc Iaw induding
criminal Jaw. He aIso asserted that in the case ofdiffercnœs between the Covcnant and the tcachings
of Islam (i.e. between the IWo sels of1aws), the tenels of Islam would prevaiL See UN GAOR, 36th
Sess.,29th Mtg, paras. 6,16, UN Doc. AJCI31361SR.29 (1981). See aIso 72 UN Doc. A/371401 (1982)•
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on the ground of the "superior interest of the Islamic society." This particularly with

reference to Sharia rules which may be applied to non-Muslims and be regarded as

restraining the freedom ta manifest religion. Such limitations may be justified in

reference to Sharia rules on the ground of the "superior interest of the society", or

other distinctions.

Fmally, a1though the authoritative interpretation of the general principles of

non-discrimination in international conventions have established that not ail

differentiation of treatment amounts to discrimination, distinctions that are based on

reasonable and objective criteria or justifications do not constitute discrimination.

However, any assessments of whether or not a rule of Sharia law or practice

constitutes discrimination against non-MlIslims as defined in international law, must

take account of the manner in which persans are classified, the nature and raie of

the Islamic law and the purpose of the state in Islam. It can then be determined

whether an "objective" and "reasonable" basis exists for the distinctions made in the

law.

By exarnining the rules goveming non-Muslim religions minorities in the

previous pages under bath traditions, and uncovering the inconsistencies in such

rules, it is clear that such inconsistencies arise because each rule operates within the

different norms which characterize each tradition. The issue which ilien arises is ta

what extent a modem state with non-Muslim religions minorities, and applying Sharia

law as its territariallaw, would be able ta reconcile these ÏDconsistencies within its

legal system. This issue,will be exarnined with reference to Sudan as a case study. To

what extent has Sudan. heing a multicultural nation state with nOD-Muslim religions

minorities, and applying Sharia law as its territorial law since 1983, been able ta
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accommodate these inconsistencies within its legal system as far as non-Muslim

minority rights are concemed?
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Chapter Four: The International Obligations of Sudan for the Protection of Non­

MusHm Minorities

Sudan has ratified a number of international instruments. An examination of

the status of international law in the Sudanese legal system shall be made to show

to what extent Sudan has complied with such instruments in fulfilment of its

international obligations. The review will include an overview of sources giving rise

to international obligations in international law, the methods of incorporating

international obligations of human rights into the Sudanese legal system. and the

effect of such methods on Sudan's ability to fulfil its international obligations in

respe(,1: of its non-Muslim minorities. A general overview of the classification and

socio-political roots of non-Muslim minorities in Sudan shall be made first.

1. THE SOCIo-POLlTICAL ROOTS OF M!NoRmES

The diversity and pluralism of Sudanese society has been reOected in the

various ethnie, linguistic and religious minorities of its population. The northern part

of the countJy is largely populated by Arabs and Muslims, while inhabitants of the

South are mainly Christian Negroids. Non-Muslim minorities live in various parts of

Sudan, but theprominent religious minority groups are the Southerners and the

Copts in the North.l88

A small number of Christian minorities are 10 be found in the Nuba Hills in

Western Sudan. Other non-Muslim religious sects, predominantly Copts, live in the

!Ill Othcr non-Mus1im minorilies are found in cliffcrent parts of thc west and cast. Sec
Fanthcnc, G~ TIre History ofChristianily in OtdNubÙUI Kingdoms llIfdModem Sudan (Arabie VClSion)
(Khartoum: Khartoum Press, 1978)•
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North. The Sudanese Copts are members of the Egyptian Coptic Orthodox Church.

and constitute the largest Christian group in the Middle East. ,"0 After the collapse

of the Christian kingdoms of northem Sudan, the Coptic communities moved mainly

to Egypt. However, beeause of the oppression from the Muslim mlers of Egypt. 'OU

they moved back to Sudan, thereby reviving Christianity in the North. When the

Mahdi seized power in Sudan in 1885, imposing a harsh mIe and declaring that his

mission was to revive Islam and establish an Islamic state in Sudan. a large number

of them moved back to Egypt. After the full of the Mahdist state in 1898. the Copts

retumed to Sudan. Since then, they have been integrated into Sudanese society as

nationais.

The first central political establishment in Sudan came into existence in 1829

when the Arab-Muslim Turks and Egyptians conquered the small scattered kingdoms

in Northem Sudan. The invaders graduaIly moved southwards, but were resisted by

the southem tribes and kingdoms.19l

In the 19th centuIy the forces ofArab-Islam in the North, led by the Sudanese

Islamic nationaIist El Mahdi, penetrated the South fighting in the name ofJihad and

Islam in an effort to impose Islam on southem tribes. In 1889, however, the Mahdist

state fell after the Anglo-Egyptian conquest. Under the Anglo-Egyptian regime

Christianity was developed in the South by Roman Catholic missionaries under the

... See Mordechai, N., Minorilies in the Middle East: A History ofSlruggk and Self-Exp.-ion
(North CaroliDa; London: Jefferson, 1991) at 115-127.

l'lO Mordechai, supra note 189.

'91 Holt, PX & M.W. Daly,A Historyofthe Sudan: From the ComingofIslam 10 the Present
Day, 3rd EcI. (London: W'lCdenfield and Nicolson, 1979) at 2 eL seq. See also ArkcD, AJ., A History
of the Sudanfrom the Earliest Tuna 10 1821 (London: Athlonc Press, 1961) al 186-220•

S4



•

•

policy of the creation of a distinct African Christian territol)'. Tribal courts were

established to apply customal)' law. Education was provided by Christian missional)'

schools, English became the official language, and Sunday was the official day of rest

in the South.l92 Apart from their common features, the southem tribes had their OWD

eustoms that characterised their way of Iife.l93

After the second world war, and with the spread of modem nationalism - a

trend that was inclusive, embracing citizens irrespective of religion and language - a

new policy was followed by the British; the objective became the integration of the

North and South. The Arabie language was chosen as the national language, and

Christian activities were eurtailed. These measures were intended to prepare for one

large Sudan in the form of an Arab-Musiim entity when the country became

independent in 1956.194

The definition of Sudan as an Arab-M'lS1im state after independence was

rejected by the Southemers, mainly because it disregarded their African Christian

identity.l95 Consequently, a civi1 war broke out in the South from 1956 to 1972. The

... Rajia Hassan Ahmed, "RegioDaIism, Ethnie and Socio-Cultural l'IuraImn: The Case of
Southem Sudan" in Mohamed Omer Beshir, ed., SoUlhem Sudan: Regionalism and Religion
(Khartoum: UDivenity of Khartoum, 1984) (Graduate CoUege Pub. No. 10) at 10-59. See also Sid
Ahmed, SM., "CItmtian MissioDaJy Activity in Suc1aD, 1926-1946" in Beshir, ed., ibid.. at 53•

... Deng, FM., Tnuülion and Modemizarion: A Challenge for Law Among lM Dinka ofSudtm
(New Haven, London: Yale UDivenity Press, lm).

,.. For more bistorical detai1s, seo Sudan Ministty of Foreign Affairs, Pet= and UniIy in lM
Sudan: AnAjiicanAcIrinement (Khartoum: Khartoum UDivenity Press, 1973) at 26 et. seq. See also
Johnson. D.R, "The Sudan UDder the British" (1988) 29 JoUl7lll1 ofAjiican History 541.

'OS Thore _re other poIitXal and ec:onomic reaSODS for snell a rejec:tiOD. These are Dot the
subject of this paper. For a fnD accoUDt of the southem problem, seo Aller, A., SoUlhem Sudan: Too
ManyA&r--DisIronowed (Reading, Great Britain: Ithaca Press, 1992). Seo also Beshir. M-O..
The SoUIhem Sudan: Background 10 Conflict (London: C Hunt &: Co.. 1968)•
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civil war ended with the signing of the Addis Ababa Agreement in 1972. The

Agreement provided for regional autonomy based on local govemments within "

united Sudan. Religious freedom and the recognition of Christianity were guaranteed

in the 1973 Permanent Constitution, and English was reeognised as the principal

language in the southem region. l96 The Agreement also provided for equality of aIl

citizens irrespective of religion. For vario'JS reasons, the 1972 Agreement did Ilot

satisfy the expeetations of the North and South.l97 In 1983, the govemment declared

Sharia law as the law of Sudan. This declaration was regarded by Southemers as

entailing the suppression ofChristianity and curtailment of their freedom ofworship.

They feared that under an Islamie state, Christians as dhimmis would be regarded as

second c1ass citizens.l98

n. Tm: INrERNAnONAL OBUGAnONS OF SUDAN

A. The Sources Giviog Rise to the State's International Obligations ln International

Law

It is a weil established principle in traditional intemationallaw that a state's

intemational obligations are superior to any obligations it may have under its

nationallaw. This obligation. may arise as a result of the conclusion of an agreement

between states. or the existence of a rule of customary intemationallaw, or both. In

any case, a state cannot invoke its own inconsistent national law as an excuse for

lOI For the terms and provisioDs of the Addis Ababa Agreement, sec Alier, suprrI Dole 195,
al 185.

.., Ibid., al 185.

lOI Sec Ma1wa1, B., TM Sudan:.A. S«ond~ ID NlIlionlrood (New York: ThomloD
Books, 1985)•
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non-compliance with internationallaw. This principle was affirmed, with reference

to treaty obligations, by the Permanent Court of international Justice in its Advisory

Opinion in the Greco-Bulgarian Communities Case, when it stated:

It is a generally accepted principle of internationallaw that in relations
between powers who are contracting parties to a treaty, the provisions
of municipallaw cannot prevail over those of the treaty.l99

The Permanent Court also ruled that the same principle applies even when

astate invokes its Constitution with the view to evading obligations incumbent upon

it under international law or treaties in force.200 The principle of the supremacy of

provisions of international agreements over domestic laws has been codified in the

Vienna Convention on the Law ofTreaties, 1969. Article 27 ofthe Convention states:

"A Party may not invoke the provisions of its internal laws as justification for its

fai1ure to perform a treaty." Astate is also bound to perform bona fide the provisions

of an international agreement, in accordance with the customary law doctrine of

pacta sun! servanda. This principle is codified in Article 26 of the Convention, which

states: "Every international agreement in force is binding upon the parties to it and

must be performed by them in good faith".

In addition, it is a well-estab1ished principle of customary intemationallaw

that a state is obliged to make whatever domestic legal changes are necessary to

comply with its intemational obligations.201 In other words, a state shall Dot rely on

... P.C.U. Series B, No. 17, (1930) al 38•

... TmzImml ofPolish NatioMls in the Danzig Tenitories, (1932) P.c.u. Series AIB, No. 44,
al 28.

"" Supra note? al 32; and note 200 al 24.
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a domestic statute or a constitutional provision as a defence to an allegatioo of 000­

compliance. The same applies to the interpretation of treaties: the interpretatioo of

the terms of a treaty is not a question within the domestic jurisdiction of a statc. but

rather a question of internationallaw.2ll2

Apart from international agreements, another source giving rise to statc

international obligations are rules ofcustomary internatiooallaw. Article 38(1)(b) of

the Statute of the International Court of Justice (ICJ) provides that custom is

another source of international law obligations binding on states. The tcrm

"international custom" is defined as "evidence of a general practice accepted as law."

The traditional concept of the constitutive elements of international customal)' law

are: a generai and consistent state praetice of following a rule; and a belief by the

state that it is complying with a legal obligation by following a particular practice.203

Thus, on the issue of a state's obligation under customary law, the general

praetice of states is binding on it without the need for its consent. In fact, Article

38(1)(b) of the ICJ Statute does not even require unanimous consent as a

prerequisite for the existence of a customary rule, and treats the consensus of a

majority refleeting an international opinion as sufficient.

B. The Status or international Law ln the Sudanese Legal System.

The status of international law under the Sudanese legai system shall be

""This princ:iple was affirmed by the Lc.J. in theI~tIIliDnofPeau Ttetllks wilh Bulgal'Ül,
Hunga.." and Romania, Advisoay Opinion (1950) Lc.J. Rep. 6S al 70-1. .

,., See KuDz, J., 'The Nature of Custoawy IntematioDal Law" (1993) 47.Amviœn JolU7Ul1
oFJntmuIliollll1 Law 662.
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examined with reference to two periods: (a) before the application of Sharia as state

law in 1983, and (b) the period of application of Sharia law. These periods will be

used as contexts for showing what weight is accorded to intematio:lal law in Sudan.

This section shall also address several general issues conceming the principle of

equality or non-discrimination embodied in the Charter and the Dec:arations of the

United Nations. Since these intemational human rights instruments are the ones

claimed to l;e invoked in connection with the question of non-Muslims in Sudan, this

section will address the issue of whether such norms constitute a rule of customaty

intemational law binding on Sudan even in the absence of a ratified agreement.

1. The Period Before 1983

Underthe AngIo-Egyptian regime (1898-1956) the Sudanese legal system was

divided into Civil and Sharia divisions.2lM The Civil division (adjudicating criminal and

CÏV11 matters) was based on the application of EngIish common law, the Sharia

division (concemed with personallaw matters for Muslims) applied Islamic Law. The

consequence ofthis division had been that the legal system was influenced by EngIish

common law mainly, while Is!amic rules were confined to persona! matters for

Muslims.

The introduction of EngIish common law in Sudan2ll5 implied the adoption of

... For morc c1etails on the structure, hieran:hy and jurisdiction of the two systems, see Tier,
AM. The Ugal System of tire Sudan (Khartoum: Faculty of Law, University of Khartoum)
[unpub&hed].

"" For the reception and application ofFng'isb Iaw see Mustafa, z.. The Common Law ÙI tire
Sudan (Ollfont Clarendon Press, lm). See aIso Gllffman, "Ibe Reception of Common Law iD the
Sudan" (1957) 61ntmuUiolllÙ and CoIlfJ'lU'llÏl'e Law Quarterly 401; and'IWiDing, "Some Aspecls of
Reception" (1957) Sudan Law Journal and Repol'# 229. For courts application, rcad Akolawin, "Ibe
Courts and the. Reception of EDgIish Law in the Sndan: A Case Study of Application of Justice,
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English positivist legal philosophy. the dominant philosophy of law in England al

the same time.206 This philosophy has influenced Sudan's legal system as weil as the

status of international law in Sudan. and the rules governing the international

obligations (If Sudan.207

Generally speaking, according to positivism, iDternationallaw does not qualify

as law (as positivists emphasize the requisites of a sovereign and sanctions for any

rule to qualify as law). It is binding only ifwilled by a sovereign. The will of the statt'

is usually expressed by its Parliament when the latter exists as an independent

institution (parliamentary Supremacy). However, if such supremacy does not exist,

as is the case in the Sudan, the state aets both as the executive and the legislatul"e.

The will ofthe sovereign is expressed by transforming an international obligation into

municipal law through an Act of Parliament. Only when 50 transformed does

internationallaw become law, as the municipallegal system gives international law

its binding character. However, according to positivism, the whole matter depends on

the consent of the state under which internationallaw acquires an inferior ranking

to municipallaw, i.e., in cases of conflict municipallaw prevails.208

The Sudan adopts the positivist notion of transformation as a technique for

Equity and Good CoDSCÏeDce onder the Sudan Civil Justice Ordinancc" (1968) Sudan 1.AwJoumal and
Reports 230.

"'" For the theolY, see Hart, H.LA.,1he Conœprof1.Aw (Oxford: Oarendon Press,l961).
See also Friedman, supra note 106, al 253.

7111 For a full acx:oonl of positivist legal theolY of intemationallaw and obligations, and the
factors thal facilitaled ils recognition and application in Sudan, see El Obeid, A, It*f7IlIriolUl1
OlJli&alions Under rire~Ugal System: 1he Oz# ofHunum RiBhts Ollliprions (Faculty of Law,
University of Saskatchewan, 19!1O) [onpublished] al 43.

:Ill Ibid., al 67-68•
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incorporating treaties under domestic law. Under this notion, international law is not

binding unless incorporated or transformed into law by a legislative Act which rests

upon a belief in the state's exclusive sovereignty, and on the dualistic view tltat each

individual rule of international law must be transformed into municipal law before

it becomes applicable in the domestic sphere.209 The problem under this notion, as

it shall be seen later, is that statutes incorporating international obligations are

interpreted in the same way as ordinary legislation and the same rules of statutol)'

interpretation apply to it.

Under the Sudanese legal system, the conclusion and ratification of an

international treaty is governed by the Constitution under which a treaty is concluded

by the executive and ratified by the legislature, thus ordering its application in

municipal law by means of a special legislative Act. Under such a procedure, the

validity acquired by the treaty does not derive from a provision of the Constitution

but simply from the special law passed in respect of il.210 Thus treaties become

binding when ratified by the legislature in a statutol)' ferm.

Accordingly, Article 103 ofthe abrogated 1973 Permanent Constitution ofthe

Sudan provided:

The President of the Republic concludes and ratifies treaties, he
communicates them te the People's Assembly together with any
relevant information. Upon ratification by the President the treaties

"" Id., at 24 &: 25•

... Art. 67 of the suspended Transitioaal Coastitution of 1956 provided for a bicameral
legislature, the Seuate and Bouse of Representatives, together with the Supreme CoUDci\ were
entrusted with the power of trel:ty-makïng and that treaty or convention should he approved by
Parliament ofn .
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sha11 come mto force. Peace treaties, alliance treaties, and a11 treaties
concerning change of boundarie~ or penaining to sovereignty ;"r
affecting the regime or imposing new obligations on the state or
requiring an expenditure not provided for in the budget or requiring
legislative amendment or affectiug the civil right of individuals, shaH
not come into force until ratified by the People's Assembly.~l1

By the Constitutional Oràer No. (1), conclusion and ratification of laws

and treaties is to be made by the Chairman of the Revolutionary Salvation Council

(th~ head of State), the Prime Minister, Minister of Defence and Commander-in­

Chief of the Armed Forces.212

One important consequence of the above procedure is that it raises the

question as to the treaty's status in the hierarchy of mIes of municipal law. By

incorporating international obligations into domestic law by an Act of the legislature,

such obligations or treaty ranks as ordinary legislation within the legal system. The

above-mentioned Article of the Constitution of 1973 expressly provided that once

ratified, the treaty aequires the force of law. It did not expressly describe the treaty

as taking precedence over the Constitution and laws of Sudan. Thus, treaties rank

with ordinary national laws.213

As a result, international obligations arising from agreements do n<>t enjoy a

separate distinct status in the Sudanese legal systen.; once ratified, they are treated

:lI1 Under the above Constitution, the President oC the military regime, as bcad of tbe
Executive, conc1uded treaties and ratified them as bcad of state.

212 CoDStitutionai Order No. 1, June 30, 1989, iD lAws of Sudan, 6th Edn., (Khartoum:
MiDistry of Justice and Cbamber of Attomey-Gcneral, 1992) VoL 1 at 1.

21> Sec Ignaz, S.H., "Transfonnation or Adoption of IDtemationai Law iDto Municipal Law·
(1963) 12 intenulliorud and ComptU'tllive Ltzw Qruuwly 88•
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as ordinary law, which implies that they are to be subjected to the same rules of

statutory interpretation, and in case of conflict between intemational obligations and

ordinary statutes, the same rules conceming conflict between statutes apply.214 Thus,

in case of conflict between a constitutional provision and a law (international

obligations included) the constitutional provisions prevaiI.

2. The Period Aller 1983

After the application of Sharia as the source of law in 1983, the Judgment

(Basic Rules) Act, 1983 was enacted. The Act provided that courts shall apply and

interpret laws in accordance with Sharia rules as established by the Quran and

Sunnah. Any law which is inconsistent with Sharia rules and principles is accordingly

null and void.21S

This provision is based on the notion of supremacy of Islam; in other words,

Islam is to prevail in case of conflict with other laws. This was affirmed by the

Sudanese representative to the Human Rights Committee of the United Nations,

during the review by the Committee of the initial report of Sudan under the

Covenant on Civil and Political Rights. In response to the Committee's discussion of

conflicts between the Covenant and certain provisions of the Sudanese Penal Code,

he stated that "It was true that certain IsIamic laws did not comply with the

provisions of the Covenant. In that case, the Covenant should be adapted te the

Islamization movement, which was recent, and the wording of the Covenant's

Ol' This issue was discusscd in the case of Nasr Abthl R.ahmen Molunned v. The Ugislative
~mbly [1979] Sudan Law Joumal Reports 16.

:lIS RefereDcc shan bc made to the Act in detail in this chapter•
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provisions, which dated from a bygone era, should be amended.":'o

Thus, as shaH be observed, the law or statute by which a treaty is transformcd

into a municipal law shall be subject to rules of interpretation of Sharia whict., in

some cases, may be inconsistent with international norms applicable to non-Muslims.

Moreover, the capacity of Sudan to conclude or acœpt international obligations, is

to a great extent determined and dictated by Sharia rules, being the fundamentallaw

of the state.217 In other words, the Sudanese government can only conclude treaties

under which its obligations do not contradict the basic principles and spirit ofSharia.

As for rules of customary internationallaw, their status is not included in the

framework of the constitution of Sudan. Therefore, international customary rules

cannot directJy affect the Sudanese legal system in the sense that individuals cannot

invoke customary rules before domestic judicial organs in cases where these rules are

inconsistent with Sharia rules. Customary rules, however, are nonetheless binding on

Sudan, and their violation would engage its international responsibility vis-a-vis other

states.

On Januaiy 2, 1958, Sudan deposited with the Secretary General of the

United Nations a declaration accepting the compulsory jurisdiction of the

216 Sumnuuy Iùcord olIM ColUidemtion olIM lnitiIll Report olIM Sudan, UN Human Righl'
Commission, 42d. Sess., 1067th Mtg., paras 2, 13, UN Doc. CCPRICISR.1067 (1991).

217 ln traditional Islam, SÏDce the divine legislation did not rule directly, the ruler of the
IsIamie state represents God on Earth, to whom God's authority was delegated. As sncb, the ruler,
whose primaly task was to put God's law into practice, is to ael in aa:ordance with his Iaw. A1though
the legislative, execulive and judicial powers resides in the ruler in the traditionallslanùc: state, yet
he might dclegate sncb power. For more dctails on this issue and on the rules gOllCming the IsIamic
state in ils relation with modem nation states onder internationallaw, see Khadduri, "Islam and the
Modem Law of Nations" (1956) 50~Americllll Jounuzl olIfIlenuJtional Law 358-372.
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International Court of Justice under Article 36(2) of the statute of the Court.218 By

accepting the jurisdiction of International Court of Justice, it impliedly accepted to

be bound by rules of customary international law. This is because under Article

38(1)(b) of the la statute, customary law would be considered one of the sources

for the decision of the .la in a dispute to which Sudan is a party. However, with

regard to the acceptance of rules of customary international law applied within the

Sudanese legal system, one could argue that even if such norms are inconsistent with

Sharia, they are nevertheless still binding on Sudan.

C. The International Obligations of Sudan vis-a-vis its Non-Muslim Minorities

The obligation under internationallaw which Sudan is bound to respect vis-a­

vis non-Muslims minorities are rooted, in the first place, in the international

instruments to which Sudan is a party. As a member state of the United Nations, the

Sudan is also bound by the Charter of the United Nations. Furthermore, it is obliged

to comply with applicable international human rights instruments and to ensure that

ail individuals in its territory and subject to its jurisdiction, including members of ail

religious and ethnie groups, fuIly enjoy the rights guaranteed in these instruments.219

By ratitying the Covenant on Civil and Political Rights of 1966, Sudan has

211 However, Sudan exduded from ils acœptaDcc "(ù) disputes in regard to matterswhich are
csscntiaUy within the domestic jurisdiclion of the Republic of the Sudan as determined by the
Govcmmcnt of the Republic of the Sudan". As fGr the effeetivcness of such reservation, sec Faisal
Abdul Rahman Ali Taha, "A Pica for the Withdrawal of the "Automatic Reservation" From thc
Sudan's Declaration undcr the Optimal Cause" (lm) The Sudan Law Journal and &poTts 149.

:1' For a full account of international instrumenls ta which Sudan is a party. sec &port of
Sp«ùû Rapporteur ofUoN. in "Roman Righls Questions: Homan Righls Situation in the Sudan" UN
GA A/48I601 48th Sess., para. 9 (1993). For the full _ of this CovcDaut, sec Centre for Homan
Rights, A Compi/aliDn ofIIItmIalioIllJ1Instrrunmts (New York: United Nations, 1988).
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committed itself to abide by the provisions of the Covenants, with specifie rcferl'nce

to the protection of its non-Muslim minorities.~ Article 2 commits states parties tl'

the Coven?.nt to protect the rights specified, and also lays down the procedure to be

taken by states in honouring their international obligations. As far as minorities

protection is concerned, no limitations are permitted by the Covenant under concepts

such as sovereignty and territorial integrity. Even in ca~es of public emergency

(Article 4), state parties are permitted to take measures derogating from their

obligations under the Covenant only to the extent strietly required by the exigencies

of the situation, provided that such measures are not inconsistent with other

obligations under international law, and do not involve discrimination solely on

grounds such as race and religion. Therefore, Sudan cannot invoke its domestic laws

as justification for failure to comply with its international obligation under the

Covenant.221

Thus, the international obligation of states (including Sudan) for the

protection of their national minorities and guarantee of their rights under the

Covenant, is strict, with no derogation being aIlowed even in case of public

emergency. However, such protection is undermined by the faet that Sudan did not

ratit}r the Protocol of the Covenant, which suggests that Sudan is reluctant to

... Sudan signed the Coveoant in 1986. Sec Marie, J·B. cL al, cds., InlemalÎolUI/lnsrnun,,1t1S
R,,/ating10Hunum RiPts. Cassification and Chart ShowingRatifications as of1Jan. 1989 (Strasbourg:
N.P. Bogcl Publishers, 1989) at 112.

221 Sec SUIIIDIaIY Record of the consideration of the initial Report of the Sudan, supnz note
216, at 25, 30, 36-37, 39, 46, contaïning statements by members of the Human Rights Commincc
during the review ofthe initial report of the Sudan under the Po1itical COVllnant, stres5ing that Sudan
could Dot assert Islamic \aw as justification for failure to complywith obligations under the COVllnant,
sinœ it had Dot entem reserva·tions to the relevant Article on the issue. Howcver, il is to he noled
here that the Committco did DOt mise the issue of rights of non·MusIims (other!han the application
of Penal Code) on the basis of the principle of cquality under Islamic \aws based on Sharia as the
source of law•
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recognize the jurisdiction of an independent international organ in matters of

protection of individual human rights.

The other international obligations of Sudan, stemming from its membership

of the United Nations, are based on Article 1 of the United Nations Charter. That

Article provides: "that one of the purposes of the United Nations is to accomplish

international cooperation through promoting and encouraging respect for human

rights, and for fundamental freedom for ail without distinction as to race, sex,

language or religion." Though the provision does not impose an obligation upon

members as such, it does 50 when read together with Article 56 ofthe Charter, which

imposes obligations upon the member states of the United Nations. The word

"pledge" in Article 56 implies obligation, and the reference to "separate action"

(contraIy to joint action) indicates that member states are bound to act individually

for the achievement of universal respect for the observance of human rights and

fundamental freedoms for all without distinction.222

Sudan is also committed internationally to act in accordance with standards

set by United Nations declarations on human rights, particularly the Universal

Declaration,2Z3 Article 2 ofwhich provides that

m See geDen11y, Laulerpacht, supra Dole 106•

... "The Uttiversal Declaration,while Dot a treaty, is reganled as coustitutiug an authoritative
intetpretation of the Charterof the highest older and bas over the years bec:ome a part ofcustomary
Iaw." This SlatomeDt was made OD the legal effect of the Uttiversal Declaration whou the Assembly
for Humau Rights met in Montreal, MareIl, 1968. Seo Montreal Statemeut of the Assembly for
Humau Rights, (1968) 9:110umal ofrlre llllmlllliolllll CDmmission ofluris1s 94, at 95. For a discussiOD
OD the coutroveny over the bincliug effect of UN Declarations and the Uttiversal Declaration,which
is beyond the scope of this research, seo MeKeau, supra Dote 96. Seo aise J01msou, "The Effeet of
Rœolutions of the General Ass=bly of the United Nations" (1955-56) 33 Brilish yetUbook of
llllmlllliolllll Law 97. A3 for the Dormative force of the Uttiversal Declaration beiug recogn:ised as
becomiug a basic compouout of international customary Iaw, seo Sohu, LB. "Geuenlly Aeœpted
International Rulos" (1986) 61 Wtuhingron Law Review 1073 at 1078.
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Everyone is entitled to all the rights and freedoms set forth in this
Declaration without distinction of any kind, such as race, colour. sex,
language, religion...

The intemational principles of equality and non-discrimination for the

protection of non-Muslim minorities are binding on states, being principles that are

rooted in established sources of intemationallaw.224 The continual recitation by the

General Assembly of such principles as binding obligations, and their embodiment

in the national Constitutions of a large number of states (including the Permanent

Constitution of Sudan of 1973, Article 103), all support the view that the principle

of equality is a general principle of law recognised by civilised nations, and is a rule

of customary intemationallaw binding on all states.22S As Judge Ammoun stated in

the Namibia Case: "one right which must œrtainly be considered a pre-existing

binding customary norms which the Universal Declaration codified is the right to

equality.n226

Thus, as a member of the United Nations, Sudan has assumed intemational

obligations in respect of the rights of its non-Muslim minorities. This is based on the

principle of equality embodied in international human rights law. This was affirmed

by the Covenant of 1989 when it declared that one of the bases of Islamic Sharia is

... Sec Chapter 'IWo, Seclion 1 o[ this research, suptrI•

... Sec McKean, suptrI note 96, al zn.

... NamibÜl (Advisol)' Opinion) [1971) LCJ. Rep. 285. This statement was made by Judge
Ammoun iD respouse to the writtcn statement o[ the French Govemment, which bad argucd that
violation o[ the Universal Declaration was not a violation o[ a treaty and cIid not sanction the
revocation o[the mandate iD the Advisosy Opinion o[ the Intemational Court o[Justice on Namibia.
Quotcdby Thombcrsy, suptrI note 96, at 321. Sec aJso Judge Tanaka's clissentiDgopinion in the Souda
West Afriea ea.-, suptrI note 115, 311, in whicb he affinncd the same point al 284-316.
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equality before law and respect of international Conventions and treaties.227 It will

be demonstrated to what extent Sudan has upheld this international obligation. For

this purpose, the following pages will be devoted to examining the laws based on

Sharia which are applicable to non-Muslims.

2271be RevolutioDaly Counci\ and Counci\ ofMiDisters affinned this on the approval of the
plan of application of Sharia in ils meeting dateel13I111991. Seo 1353 AJ·lnpz Al·WlItlUIi (Sudan
GoverDlllClDt Daùy Magazine) (17 October.l993) at 8. .
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Chapter Five: Sharia Laws Goveming Non-Muslims in Sudan in the Light of

International Principles

Introduction

Since Sudan gained independence in 1956, views concerning the appropriate

role of Islam in the political and legal process bave been widely divergent. One

important factor contributing to this divergence bas been the cbaracteristic of Sudan

as a multi-religious state with a non-Muslim minority.228 However, in 1983 a practical

step was taken by declaring Sbaria as the law of the state and enacting a number of

laws based on Sbaria law. Since then, the process of Islamization of the wbole legal

system bas gradually been taking place.229

The purpose of this Part is to evaluate some of the salient features of Sbaria

laws applicable to non-Muslims in Sudan in the ligbt of the international norms

discussed earlier in this research. The bistorical development of Sbaria and its

application as a constitutional source of law in the Sudanese legal system shall be

examined. including some features ofthe Sudanese legal system and its development.

The effect ofSharia law on non-Muslims' rights varies depending on whether that law

constitutes the dominant legal tradition (after 1983) or one strand within a pluralist

legal system (before 1983).

"" A3 to the question of Mus1im and non-Mus1im re1atioos in the historicaJ devclopment of
Sudanese politics, sec Woodward, p.. "Islam and Politk:s in Sudan Since Indcpendcnce: Stuelies of the
Political Develapment Since 1956" in MuddathirAbd Al-Rahim, et. al., Ed.,Sudim Since Independelll:"
(London: Gower,l986)•

... For the po1irical reasons which led to the application of Sbaria in 1983, sec Maosour
KhaIid, Nimeiri tuUl the &voüIJion of~May (London: K.P.L, 1985)•
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The examination of the impact of Sharia law on non-Muslims shall be made

with reference to certain legislation, including the Judgmenl (Basic RuIes) Act, 1983,

the Penal Code, 1983, the Evidence Act, 1983, and the Persona! Law Act for Muslims,

1991.

1. THE STATUS OF SHARIA RULES IN THE SUDANESE LEGAL SYsTEM

A. The Perlods of Sudanese Legal Histol)' and Status of Sharia Rules

The fundamental features of Sharia laws which affect the status and rights of

non-Muslims, can only be explained in the light of the legal and political history of

Sudan. It is thus necessary to examine the process by which the Sudanese legal

system was created, and the legal developments whicb have produced the present

Sharia laws.

Generally speaking, there have been three major periods in the legal history

of Sudan: first, the pre-coloDial period; second, the coloDial period or period of

reception of English law; and third, the post-coloDial period (after independence).

The third period may be sub-divided into two broad periods: from 1956 to 1983, and

the period of application of Sharia law starting from 1983. The discussion of the

status of Sharia rules shalI be made within the framework of these three periods•
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1. The Pre-Colonial Period:!30

Before 1821, the Sudan was divided into small tribal kingdoms with a central

system of administration. The administration of justice varied from one area to

another, being influenced by the norms, values, religious belief and social

organization of each area. However, about 1504 AD, an Islamic kingdom known as

the Kingdom of Sennar was founded in the south-eastern region along the Blue Nile.

It was generally Muslim in character, and Sharia rules were applied in addition to

eustomary law. At the same time, a Sultanate founded at El Fashir and known as Dar

fur Sultanate, existed in the western part of the country, where a body of customary

law was applied by courts of eiders known as Ajaweid or Mediators.Zl1

The next significant event of the historic development was in 1821 when the

Turks and Egyptians conquered the small scattered kingdoms and moved southward

to establish the first central political state known as Sudan.Z32 At the beginning of the

Turkish rule, Islamic law continued to be applied, judicial circulars and regulations

were introduced for the first time, and a systematic judicial organization was

established.233 In addition, Turco-Egyptian codes were applied, while for the majorily

of Sudanese, eustomary law was modified by Islamic law in the Northern and

Western parts.

... This period is c1ated before 1898, that is, before the Anglo-Egyptian conqucst of Suclan in
1899.

"'. Sec KhaIiI, M.L, ''l'he Legal System ofthe Suclan" (lm) 20 Intenullional and ComptUtltM
Law Qua11erly fi1I>.6'1:1. Sec aIsoAbdnl Rahman Ibrahim El Khalifa,DevdopmentandF~ofEnglish
and Islamic 1dw in the Sudan (Faculty of Law, Mc:GiIl UnivelSity, 1988) (unpublisbcd]•

... El KhaIifa, ibid at 25•

... Sec Salman, s.M., "Lay TribunaJs in the Suclan: An Historical and Socio-Legal Analysis"
(1983) 2110Ul7UJ1 ofLegal Pluralism 63•
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This was a period of militaIy rule full of oppression, heavy taxes and injustices.

Such harsh treatment led to the formation of the national religious movement in

18811ed by the Mahdi. The primary goal of the Mahdi was to revive Islam and apply

it fully in Sudan and the whole world.234 It was during this period that Islamic law

became the territoriallaw and thus regained full jurisdiction over a11 matters. The

main features of the legal system was that the sources of law comprised the Quran

and Sunnah and the circu1ars issued by the Mahdi. Supreme judicial authority was

vested in the Mahdi as head of the state, and he was the final and conclusive

reference in judicial matters, although bis powers to hear and determine disputes

were widely delegated. He was also the supreme legis1ative authority issuing circulars

on a number of issues, including the prohibition of alcohol, fami1y organization,

status ofwomen, and the protection of public mora1ity, thus disposing ofcustoms and

social usages that were inconsistent with Islamic law. Most of bis circulars were

recitations of rules of Sharia law.235 The Mahdist state œIl with the Anglo-Egyptian

conquest of Sudan in 1898. Thus, the revival of Islam derives from the period of El

Mahdi.

2. The Colomal Perlod

The basis and structure of a modem legal system was set up by the British

Administration after the Anglo Egyptian conquest in 1898. With the fa11 of the

Mahdi's state, the whole legal structure it set up œIl with il, and the new rulers were

faced with the task of determining what type of law and legal system was most

"" Ibid., at 63.

:lIS El Kba1ifa, supra note 231, at 32 and 34. Sbaria wu applied as a comprehensive legal
system duriDg the Mahdi's state &om 1884-98. See Holt, P.Mo, The MtJhdi# StlI1e in the Sudtm, 1881­
1898. A Srudy ofitr Origin, Deve/opmenl and Overthrow (Oxford, CarendoD Press, 1958)•
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convenient for application to the diversity and pluralism of Sudanese society. This

was settied by adopting a dual legal system which consisted of Sharia and Civil

divisions, each comprising its own set of courts which exercised independent

jurisdiction and applied a different system of jurisprudence. Thus. Sharia was

relegated from territoriallaw under the Mahdist state to personal law for Muslims.

Suffice here to generalize that the latter (i.e. Sharia courts) were endowed with the

power to apply Islamic law in cases of personal status involving Muslims, according

to section 6 of the Sudan Mohammedan law Courts Ordinance, 1902. A Sharia court

also had jurisdiction to tly cases of parties irrespective of religion, only if the parties

consented or submitted to its jurisdiction; in such cases, Sharia law was applicable.:Jo

Civil matters were to be decided in accordance with the concept of "justice, equity

and good conscience." That term was interpreted by Sudanese courts until the period

after independence, to mean mainly English common law. This contributed towards

the introduction of common law in Sudan.237

Criminal matters were decided in accordance with the provisions of the

Criminal Code of 1900, which was based on Indian criminallaw. The content of the

general territoriallaw had predominantly reflected English law (being legislation and

judge-made law) during this period, and was applicable to all Sudanese. However,

custommy rules were applied under tùe Chiers' Court Ordinance of 1931, which

govemed the three southem provinces.238 •

... Sec KhaIiI, supra noIe 231, al 628 and 629.

:lS7 See, generaUy Zaki, Mustafa, The Common Law in the Sudan, An ACCOunl ofthe Justa,
Equily tmd Good Conscienu P1ovision (C1aIendon Press, ODord, lm). Sec aIso AJcolowin, Natale
O\wak, "!he Courts and the Reception of English Law in the Sudan" (1968) SudJm Law JounuJ1230.
Il is to be mentioned here that custoawy Iaw was applied during this period.

". Sec Thompson, CF., "!he Sources of Law in the New Nations of Africa: A Case Sludy
!rom the Republic of the Sudan" (1966) W'œonsin Law ReWew 149. For a fuU accounl of the couru'
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3. The Post-Colonial Period

During the first few years after independence, no radical changes were

introduced, but a national debate over the future of the count1y's constitutional and

legal system started soon after independence. A call for the integration of laws and

reforms started, each made from a distinct political viewpoint: the Islamists called for

Islamizing the whole legal system, while the secu1arists insisted on the continuation

of the system based on English law.

Attempts were made during different regimes to introduce changes, but ail

these efforts were unsuccessful, and until1983, nothing practical was done to change

the essential nature and content of the pre-existing legal system.239 In that year, the

graduai Islamization of the whole system began.

B. The Question of Sharia as a Constitutional Source After Independence and the

Status of Non·Musllms

Sudan as a unified state achieved full independence from Anglo-Egyptian rule

in 1956. The Transitional Constitution adopted in 1956 provided mainly for a multi­

party parliamentaJy government. It provided for the guarantee offundamental rights,

including the right of ail Sudanese to equality before the law, their right not 10 be

arrested, imprisoned, or deprived of the use of their property except by due process

of law, and the protection of their freedom of expression and association subjeet to

structure during this period, see Tlllf, AM., The Ugal S)I#ml ofthe Sudan (Khartoum: Faculty of
Law, University of Khartoum) [nnpub1ished). Seo aIso B Khalifa, supra note 231, at 51 et. seq•

... Seo Gordon, CoN.. "Ibe IsIamic Legal Revolution - The Case of Sudan" (1985) 19:2 The
1lI1enuztional1Awyu 793•
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the law. The effect of this was that under the 1956 Transitional Constitution. aIl

Muslims and non-Muslims living within the geographical boundaries of Sudan

enjoyed equal rights as first c1ass citizens irrespective of religion. However. the

constitution did not provide for a souree of law in Sudan.

Fol1owing the 1958 elections, the main issue which came to preoccupy the

Constituent Assembly (the Parliament) was the adoption of a Permanent

Constitution. A debate arose between political parties as to the significance to be

given to the Constitution. The Islamists challenged the Constitution as inappropriate

to conditions in Sudan and demanded an Islamic constitution, but this was opposed

by the other political parties.240 The debate ended with the first coup d'etat of

November, 1958, which suspended the Constitution and fundamental rights. Another

revolution in October, 1964, ended the militaIy regime and readopted the

Transitional Constitution of 1956.241 However, the issue was revived on the adoption

of the Permanent Constitution, and was based mainly on the question whether Sudan

was to be dec1ared a Muslim state in deferenee to the religious beliefs of the majority

of its citizens, or be left as a seeu1ar state in deferenee to the cause of national

... FoUowiDg the adoption of the 1956 Transitional Coastitution. a oatiooal ClOmmitlee was
set up to cùaft a Permanent Coastitution. The dcbate was based on the proposai made to rcfer iD the
cùaft Coastitution to Sudan as an lsIamic state and the legal impact of that 00 non·MusIim Sudancsc.
For a full ac:count of the dcbate. sec Sumnuuy of the M«tings of the National Commill« for the
Constitution, No. 2 (Khartoum: MaClOr KodaiI. 1957) at '1ffT et. seq.

... Undcr the miIitary rule of 1958-1964. the lsIamm.tion and Arabization was acc:cleratcd,
the policy of the Govemment was national iDtegration through the enforœd sprcad of lsIantie
education and the conversion and promotion of Arabie as the national language. Missiooal)' scbools
wcrc natiooalized, forcigD missiooaries CllpCIIcd, and th~ day of rest c:hanged from Sunday to Friday.
Sec F1cuhr-Lobban.c., "TsJamm.tion iD Sudan: A CriticalAss~ iiient" (1990) 44:4MiddkE<utlounuJi
610•
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integration and religious barmony.2A2

A committee was set up to draft a national constitution. The committee

submitted a Draft Islamic Constitution in 1968 to the Constituent Assembly for

discussion. The Draft mainly provided that Islamic law was to be considered the main

source of law: Article 113 of the Draft Constitution provided that any laws contrary

or repugnant to rules of Sbaria sbould be declared void. It aIso providtld that the

enactment of future laws sbould be in accordan~ with Sbaria.

Under Articles 1 and 3, the state was to be a "democratic, socialist, republic

based on the guidance of Islam," and Islam was declared the "official religion." Thus,

Islam became the establisbed religion in the state. The religious state was to "strive

to spread religious enligbtenment among citizens, and eradicate atheism, aIl kinds of

corruption and moral turpitude" (Article 14). With reference to non-Muslim

minorities, Article 19 provided that "The state sbaIl guarantee freedom to religious

minorities to establisb their education institutions and to administer such institutions

in accordance with the law." Article 32 provided for guarantee offreedom of religion,

opinion, and conscience and the rigbt ta profess one's religious beliefs 50bject to 50ch

reasonable limitations in the interest of morality, health or public order as may be

imposed by law.243

The Draft Islamic Constitution was abrogated as a result of a coup d'etat of

.., On the debate ofwhether to adopt an IsIamic CoDstitutiOD and its effect OD non-Muslim
IIÙIIOrities coDStitutiDg ODe-third of the population. sec the Memonurdum of the Committee for
Constitutional studies 011 the Proposed Constitution of Republic of SudIm (Khartoum, Khartoum
University Press, 1968) at 16 eL seq. Sec aIso Ali Suliman FdhaDa, "The Search for a CoDStilUtion"
iD Abele! Rahim, ed., szqn note 228. at 44.

... Ali Suljman•.supnz note 242, at 44 &. 45•
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May, 1969.U< Under the new military regime, the first Permanent Constitution was

adopted in 1973, and it provided for a secular one-party state. In addition, Article 9

provided:

The Islamic Law and custom shaH be the main sources of legislation.
Personal matters of non-Muslims shall be govemed by their personal
laws.

Under Article 6, Islam, Cbristianity and "heavenly" religions are equally

protected; it also guaranteed the equality of ail citizens. The impact of Article 9 in

relation to non-Muslims, however, is c1arified when read with Article 38 of the

Constitution, which provides that "the Sudanese have equal rights and duties,

irrespective of origin, race, locality, sex, language or religion. Inconsistencies arise in

the interpretation of both Articles. The provision for Sharia as a source of public law

implies that laws should be enacted or interpreted in accordance with Sharia. This

raises the issue ofequality between Sudanese as guaranteed by Article 38 in the light

of the provision in Article 9. However, taking into consideration the political setup

underwhich the 1973 Constitution was promulgated,:z4S the drafter of the Constitution

would be assumed to have intended a different interpretation, not intending Sharia

to be the main source, but one of the sources of law.

Thus, according to Article 9, Islamic law is to be a source of law. However in

... The impact of such provisions on non-Muslims shall he cliscussed in section Il of this
cbnpter.

... The first part providing for Sbaria as the main source was adopted to malte the
Constitution more acceptable to those caIling for the applic:ation of lsIamic Iaws. The second part was
adopted to be acceptable to other non-Muslims and to malte the constitution compatible with the
terms ofthe Adclis Ababa Agreement. SecAn-Na'im, A., "Coostitutional Discourse and the Civil War
in the Sudan" in Da1y, M.W. &: Ahmad Al Awad Sikainga, cds., Civil Wu in /he Sudœ& (London:
British Academie l'rea, 1993) Cbap. S•
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praclice and until 1983, laws in force were based on English common law principles.

It is to be noted that though Sharia and custom are sources of law under Article 9,

alliegisiation passed by the legislature since 1983 have been based on Islamic sources

only.

In 1983 the so-called "September Iaws" based on Sharia were enaeted, and in

1984 the militaI)' regime of 1969 was overthrown. The Transitional MilitaI)' Council

of 1985 left the question of the principle and manner of implementation of Sharia

to the proposed parliament of the eleeted govemment of 1986.246

The issue of the Sbaria and its implementation as far as the status of non­

Muslims is concemed, arose again after the formation of the "national unity

govemment" in May 1988. However, a new draft legal code was passed; it sougbt to

establisb a duallegal system for Muslims and non-Muslims, to repeal the "September

laws" and replace them with a modified Islamic law wbich would be applied in the

predominantly Muslim areas of the countl)'. A second non-Islamic secular legal code

was to be applied in the remaining areas, that is, where non-Muslims constitute the

majority.247

... 'lbe Transitional Military Govcmment of 1985 adopted the Transitional Constitution on
Odoher 1985. Generally, the Constitution's provisions WCTe similar to that of 1973 in granting equal
protedion, freedom of religion, etc. Hawcver, it did Dot contain a state religion pronounœment
similar to that of Article 16 of the 1973 Constitution. Sec Sherman, S.C., "Sharia Law in the Sudan:
Why it Dacs Not Work Under the Sudancsc Constitutions of 1973 and 1985" (1989) 7:2 Di&kinson
Joumal ofl~malionalLaw 277,

,., The debate on the approva1 of the Draft by the Constituent Asscmbly was on the
impradicability of the Code. If the dual Codes wcre applied by gcographical arca, !bat would he a
problem in arcas where there arc significant minoritics, sncb as in the Nuba Mountains and in
Northem Sudan.
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Il. LAws AFFECl1NG NON·MuSUMS

A number of laws based on Sharia law have been enaeted sinee 1983. These

have both directly and indirectly affected non·Muslims. The main laws among these

shall be examined in the Iight of the international standards deseribed earlier.

A. The Judgmenl (Basic RuJes) Act, 198jZ48

To understand the general framework within whieh the implementation and

interpretation of laws applied by courts to non-Muslims is conducted, it is essential

to view first some of the general features and consequences of the Judgmenl (Basic

Rules) Act of 1983. The significance of the Act lies in the fuet that it is to be

considered as a code of procedure for the Courls, since it lays down the general

directives, guiding principles and rules to be followed by courts when implementing

or interpreting laws. Section 2 of the Act provides:

In interpreting legislative provisions, unIess such provisions are already
interpreted or have been given a definite meaning:

(a) a Judge shall presume that the legislator did not intend to
eontradiet Sharia for the purpose of holding a definite duty in
abeyance or aIIowing that whieh is clearly prohibited and shall pay due
regard to Sharia directives of approbation and disapprobation;

(b) a Judge shall interpret generalities and discretionary
provisions in accordance with the mIes, principles and general spirit of
Sharia; and

... The Act was promulgaled in 1983 as a "Provisional Order" No. 35. Uodcr Articlc 106 or
the Permanent CoDstitutioo or1973 (repcaled), il becamc 1awand took e{fcet 00 thc datc or ilS initial
promulgation, in additioo to other IsIamic Iaws, mainIy the Evidence Act, 1983, by ProviDc:iaI Order
No. 36, the PDUll Code, 1983, the Civil TlIIIISIICIionAct, 1984, approved by thc Pcoplc's Asscmbly 00
Man:h 1984.
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(c) a Judge shall interpret jurisprudential terms and expressions
in the light of the basic linguistic rules of Islamic jurisprudence.

Thus, the above section establishes the general framework within which the

courts are bound to operate in interpreting any legislative provisions. By stating that

a judge shall presume that the legislature does not intend to contradict Sharia,

section 2(a) is intended to foreclose the application by the courts of any norms, rules

or standards which are inconsistent with Sharia law. Moreover, as expressed by

section 2(b), the courts may only resort to rules of interpretation which ensure that

generalities and discretionary provisions are consistent with rules, principles and

general spirit of Sharia.249

Apart from rules of interpretation, the second situation with which the Act

deals is mentioned in section 3:

Notwithstanding any provisions in any other law, and in the absence of
. a legislative provision governing an event

(a) ajudge shall apply the existing Sharia rule as established by
the Koran and the Sunnah..•

This section speaks about two cases in which a judge is bound to apply rules

of Sharia established by the Quran and Sunnah: fiIst, notwithstanding any legislative

provision in any other law, and secondly in the absence ofan express provision. Thus,

the court is bound to refer to rules of Sbaria based on the Quran and Sunnah as

... For an eumination ofthe rules ofiDtel]lretatioD ader Sbaria, and CX)JDIIlCIIl$ on the Act,
ace Mohamm'l<! Sheita Abu Sud, SIuuh Qanoun Usul Al AhIaun Al Qtufai Al 1slanù Al Soudani
(Cairo: UDivenityPress, 1983).Sec, for a fun aCCOUllt ofthe differeDt rules ofiDtelJlRltatioD iD Sbaria,
Khadduri, supnz note 51•
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original sources ofSharia, both in cases of the existence of ambiguous provisions. and

the absence of substantive legislation. The intended consequence of the section is to

widen the application of rules of Sharia to cover all branches of law. Equally it

conforms to the general rule that Sharia rules as established by the Quran and

Sunnah, are an integral part of the public order in an Islamic state and are therefore

to be applied by the courts in alI cases.~

The effeet of the above section is that it prevents courts from referring to any

other sources in the absence of a provision, such as principles established in

Sudanese judicial decisions, or good conscience, as was permitted before 1983.25
\ A

provision similar to the section above-mentioned is contained in section 3 of the Civil

TransactionsAct, 1984. That section provides that "[i]n applying the provisions of this

Act, interpreting the words and expressions in it and in cases not provided for by any

law the courts shall be guided by Sharia principles and the rules embodied in the

sources of the Judgments (Basic RuJes) Act, 1983.2Sl However, the phrase "existing

Sharia rules as established by Koran and Sunnah" mentioned in section 3(a) of the

Judgment Act, is vague as to what is meant by "existing Sharia rules". This is because

Sharia does not compm.e only Quran and Sunnah but other sources of Islamic law

"" Su Khalifa, supra note 231, at 220.

2."\ It is to be mentioned here that a1though Sharia was c:onfined to pelSOllal mattem before
1983, sedion 6(2) of the Civil~Act, 1974 (repealed and replaced by sec:lÎoll 6(2) of the Civil
~ Act, 1983), required civi1 courts to dec:ide in the absence of 1egislation according to the
principleswhich are estab1ished in the Sndanese juclicial decisioD, the principles ofSharia Iaw, custom
and good CODSCiencc. This sedion empowered courts to extend Sharia rules 10 areas other than
persona! mattem (tenitoriallaw). However, in practiœ civil courts rare\y referred to Sharia rules till
1983. Sec Tter, A.M., "Is1amization of the Sudan Law and CoDstitution: Its Allure and its
Impracticabi\ity" (1988) 99 Thùd Wolid Ltgal S/Udies 118•

... Simi\ar provisions are in section 81 of the Evident:e Act, 1983, which providcs that "the
provisions of this shan be intel]lreted in accordance 10 ruIes of Sharia". Su aIso section 458 of the
Sudan Penal Code, 1983•
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(usul) which interpret the basic sources, inc1lJding ijmma (the consensus of jurists),

qiyas (analogical deductions), etc.2S3 Section 3(a) by itself gives judges discretionary

power to refer to the various rules set out by Islamic jurists (which vary with the

different schools of Islamic thought), and May lead to conflicting decisions on the

same issue by different courts.

Section 3(b) of the Judgment (Basic RuIes) Act provides that in the absence of

a provision in Sharia:

[t]he judge shall exert bis thought and be guided in so doing by the
principles hereinafter mentioned...

The above section in faet gives a judge power to use bis own reasoning to

arrive at a decision in the absence of an express pl"<lWion in Sharia covering an issue

before the court, provided that he exercises this power within the relevant guidelines

of Sharia. Commenting on this subsection, Khalifa is of the view that it brings the

issue of ijtihad as defined in Islamic jurisprudence, that is, as "an exercise of one's

reasoning to arrive at a logical conc1usion to deduce a conc1usion as to the

effectiveness of a legal precept in Islam.n2S4 He reflected on this by stating:

The Judgment (Basic RuIes)A~ 1983 is an instance of a breakthrough
from the long maintained forceful rejection of Islamic law. It is the
first attempt of i15 kind throughout the contemporcuy Islamic world
that aims at taking the Mus1ims ta their original, authentic and primary
sources oflaw, viz, the Quran and the Sunnah. Nothing should hamper
the judge's facul~ for exerting bis thought where there is a hiatus in

... For main sources of Sharia Iaw, see Chapter One of this research, supra.

". For a fun comment on this subsectioD and raies goyenùDg ijliluul iD IsIamic Iaw. sec
Kbalifa, supra Dote 231, at 220-231•
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the fiqh, aIlowing sucb a judge room to invoke lslamic concepts of
justice. There is a pressing need for the fiqh to come to grips with new
cballenges and opportunities. The Quran and the Sunnab are flexible
enougb, they generally draw broad Iines and leave a lot of details to
adapt to time and space. The revival of "ijtihad" is the Most far­
reacbing and effective element in bringing fiqh to grips with tbe
realities of modem Iife.255

The effect of section 3(b) is that it gives courts the power to create law in the

absence of a provision, a practice whicb migbt lead to confusion. A case iIIustrating

the effect of the implementation of section 3 of the Act was the Government of

Sudan vs. Laket RatinIal Shah.2S6 In that case, a non-Muslim resident was cbarged

with engaging in the lending of money without a licence, and of cbarging interest on

bis loans. The Sudan Penal Code of 1983 does not expressIy refer 10 the cbarging of

interest as a criminal offence.257 However, the appeal court in affirming the

conviction by the trial court, heid that in as much as the Quran expressly forbids the

charging of interest (riba), the generaI provisions of the Judgment Act, which

provides that provisions ofSharia shall he applied in the absence of other legislative

provisions, were applicable. By this decision, the Laleet Case laid the ruIe that

engaging in riba is a criminai offence, and since it is probibited by ruIes ofSharia, the

ruIe is applicable 10 ail persons, whether MusIims or non-MusIims.258

:zss Ibid., at 221-222. It is, however. to he mentioncd here that the question of whether the
doorof ijliJuuJ is doscd orDot isstill a controversyamong contcmpomy Muslimscholars. Sec Ha1Jaq,
supra note 53, and Chapter One of this resean:h.

... (1988) SudDn Judi&ùJl RMksJounud 42.

... In Islam the termribez means"anyunjustificd iDcreasc ofcapital forwhich no compensation
is givcn" and iD Sharia is dccmed to iDdudc a prohibition of the cluugiDg of iDterest by a Icnder. See
Cou1soD, supra note 1. at 139•

...A c:haIlenge bcfore the Supreme Court as to the constitutionality ofc:rimiDaJIy cluugiDgthe
defendant under Artide 70 of the 1973 Constitution for engaging iD ribez wu dismincd. The said
Article stated iD part: "No penon shaU he punished for an ac:t which wu not an offence at the lime
he COIDIDitted that ac:L." After this case, the Judgrnent (Basic RMks)Actwu amendcd iD 1984 iD that
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Therefore, the main effect of the sections referred to is that courts under the

Act have wide discretionary powers to apply and refer to Sharia rules which govemed

non-Muslims under the classicdhimma system, sncb as rules rendering them unequal

before law with Muslims in certain cases. In faet, the rules goveming non-Muslims

in Sharia go beyond those enumerated or provided for in legislation which a court

is empowered to apply according to section 3 of the Act.

B. Equallty before the Law and Rules of Evidence

Before the application of Sharia law in 1983, the rules of evidence applicable

by Sudanese courts were based on principles of English common law.2S9 In 1983, the

Evidence Act was passed, mainly based on Islamic rules of evidence. The most

important of all the provisions of the Act are those evidentiary rules of traditional

Sharia relating to proof of certain offenses in Islam under whicb distinctions on the

basis of religion are made.uo

Section 27 of the Act provides that "any sane person of sound mind who is

lcnowledgeable of the faets at issue is a competent witness". But the same Act

contains other provisions whicb deny non-MlIslims sncb competence: sections 77 and

78 of the Act provide for the application of Sharia rules of evidence in the proof of

scc:tioD 3(b)wu to he app1icable on\y to civi1 cases. CoDsequent\y, a crimiDa1 court is bound to decide
tbat an aet is an offClllce whClll expressly providecl for as such under the Pentd Cotk, 1983. In other
wonls, the judge emrcises ijtiIuul under sectioD 3(b) oDly iD civi1 cases.

... For the rules of evideDce applicable by Sudanese courts, _ KrisIma, V.. The Iaw ofEvidence
in lM SudIm {LoIIdon: Battelworths, 1981}-

... Proof of hutMud offeases to wIùch Islam attaches spec:ific penalties iDc:1ude adultely,
COIISWII)ltÏOIl ofalc:ohol, apostasy&om ls1am, aDDed robbel)' and theft, faIse accusation offomil:atioa,
unchastily•
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hllddlld offenses. In addition, section 81 expressly states that no provision of the Act

may be interpreted in any way inconsistent with Sharia.

These rules are to be applied in accordance with Sharia rules of evidence.

under which a non-Muslim is incompetent to give evidence against a Muslim in

huddlld offenses. Judicial Circular No. 97183 expressly provides that one of the

conditions required to determine competency of a witness to testify in huddud

offenses is adherence to Islam; the testimony of non-Muslims is admissible only in

cases of necessity.261

However, the Supreme Court in the case of Sudan Govemmenl v. Badr El Din

Abbas Abu Nora/&1. when discussing the issue of admissibility of the testimony of a

non-Muslim in a murder case, overruled the decision of the court of first instance

that the testimony of the witness is not admissible under Sharia since he is a

Christian (non-MusIim). The majority of the Supreme Court judges admitted the

non-Muslim testimony, referring ta Judicial Circular 97183 which permits non­

Muslims ta give testimony in cases of necessity as an exception to the general rule

that a just witness in hlllfdud offenses must be a Muslim.263 Judge Salah El Amin

"" Judicial Cin:uIars lIIe issued by the ChiefJustice and lIIe designed to iDterpret vagueDess or fiIl
gaps iD certain provisions. Cin:uIars lIIe biDdiag on courts.

:lIlZ Supra Dote 256, at 63•

.., The disseDtiag opiaion argued that a Don-Muslim testimony is Dot admissible iD luuJdud
offenses (as arguedby Ma1iIàand Shafia) iD accordancewith s. 31 oftheEIIiden«,Ac41983, despite
ils iDconsisteDcywith sections 3, 17and33 oftheTransitiona1Constitutionwhich provided forequality
before 1aw irrespective of re1igion, interaliD. The disseDtiag opiaion ofjudges argued that the dec:isioD
on constilutiouality of laws and 1ega1 provisions Deeds iDdepeudeut procedures iD accordance with
section 323 ofthe Civill'1ocetllft.Act, 1983,The cases ofDecessity iD Sharia lIIe spedfiod as iDdudiag
rnakiag a will ora11y by a c\yiDg Muslim iD the absence of Mus1ims wituesses, which wu Dot the
situation iD that case.
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stated that:

Though admissibility of non-Muslim testimony is only in cases of
necessity by way of exception yet 1 think that it should be applied in a
broader sense as more than one quarter of the Sudanese population
are non-Muslims, it will be unjust to refuse their testimony on basis of
religion as it will be violating Article 17 of the Transitional
Constitution of 1985 which provided that "ail persons are equal before
law, and citizens are equal in rights and duties without discrimination
on basis ofrace, religion, colour, sex or political opinion.lI26l

It should be mentioned here that although the testimony of non-Muslims was

accepted as an exception to the general rule and in a broader sense to be consistent

with provisions of the Constitution of 1985, one should be optimistic as to the

awareness of the courts in passing decisions in conformity with international

principles. This is because the Supreme Court, by basing its decisions on Article 17

of the Transitional Constitution which provides for the international principle of

equality, in fact demonstrates the awareness of the Sudanese courts of the

international obligations of Sudan towards its non-Muslim minorities.265

C. Crlmlnal Justice and Non-MusIlms

As to the legislation on criminal matters before 1983, the applicable Penal

Code was based mainly on English common law principles, an~ aIlowed a degree of

... The TransitjoQlI1 CoDstitution wu S1ISpODcIed by CoDstitutioDal Order 1, 1989. For the
CoDstitutioDal On:1er, _ Laws of Sudan, No. 1, ConstiIutional Ortkn turd Penal Codes turd ils
l'7oœdutu, 6th. ed. (Khartoum: MinistIy of Justiœ and Attomey-General o._rober, 1992).

"'This awareness is uuclemüDed by the &ct that the decisioD may Dot be bincling accorcling
to 50 3(b) SoftheJut/pIenI (BœicRules)Act, 1983,whic:h direct thejudge tobe guicIedby established
judicial prec:ecleDts ia the Sam ia 50 far as they are Dot iacotlSÏSteDtwith Sharia. This is the first lime
where il is stipulated that il is Dot enoogb for a judicial prececlent to be established. It bas to meet
with the couditioD of beiDg cousisteDt with Sharia.
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f1exibility in application, thus enabling the courts to take account of local tribal laws

and customs.266 The Islamic Penal Code was first introduced in 1983 and subsequently

replaced with the 1991 Crlminal Act. The main features of the 1983 Code267 were the

introduction and application ofhllddud penalties. These are specific punishments for

named offenses under the law, some of which are proved by special evidential)'

rules.268 The Code made the infliction of certain huddud penalties dependent on the

religion of the offender.269

The Penal Code of 1983 was abolished and replaced by the 1991 Criminal Act,

which does not provide for variation of punishment on the basis of religion, but

rather on a geographical basis. AU sections of the Act are applicable to non-Muslims

as weIl as Muslims in the North, except that h'lddud offenses will not be applicable

to the southem regions where the majority are Christians.270 Section 5(3) of the Act

"" This was the P6UI1 Code Ac4 1974 which repealed and replaced the Petl1ll Code of 1925
which was enaded under the Anglo-Egyptian rule.

:lIl7 For a full analysis and criticism of the Petllll Code. 1983, sec Zcin, I.M., Religion, LegalÙY.
and lM StIlt4: 1983 S/lIlanae Petllll Code (Department of Religion, University of Michigan, 1989).
[unpub1ishedJ.

... J:Jœmple is the Iuuld for zitIIl (fornication) which is to he proved bY the tcstimony of four
male witnesses to the adUal ad of intcrceune. These offenses and their hudtJud will he mcntioncd
in Ibis part. The hudtJud punishments have heen deseribed bY the Human Rights Commiltcc as
inhuman and degraciingpunjshment violating internationallaw. The Sudanese representatïve repliecl
that Ibis eonstitutes an aspect of Mus1ims' right of "free choiee" of laws in aeeordance with thcir
religion. Sec UN Doc. CCPRlCJSR. 1067, p. 213 (1991)•

... An _pie is section 318 on adultety, which provided that "_Ibis punishment shaH Dot
he imposed on any penon whose "heavenly religion" cstab1ished a clifferent punishmcnt for this
offence. In the absence of punishment in bis religious law he will he punished Dot more !han cighty
lashes and fine or imprisonment for more !han one year." However, for a Mus1im who eommilted
adultety (zitIIl or fornication), the punishment is exile and Ilogging for an UDJDan'Ïed man, 100 lashes
where the victim is a virgin gir1; death in case ofwomen, and stoning (trljm) in case ofa marriecI man.
For more elaboration on the 1983 Code, sec An Na'im, supra note 10, at 127 et. seq. Sec aIso T'acr,
supra note 251, at 209.

ZllIlAws ofSudtua, Vol 1 at 37•
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provided that "The provisions of sections 78(1), 79, 85, 126, 139(1), 146(1) and (3),

157, 168(1) and 171 shaH not apply to the Southem states unless the accused himself

request the application of the said provisions on him or the legislative body

concemed decides to the contrary."

The exceptions provided for on a geographical basis under section 5(3) of the

Act pertain to three cases:

1. Where the act in issue does not constitute an offence in the southem

region, thougb the same act is a hadd offence punisbable under the Code if

committed in the northem region. An example of tbis is provided for in the following

cases:

(a) The possession and drinking of alcohol does not constitute an offence in the

South by way of exception under sections 5(3);

(b) The same is true of sale of carcass, that is, a dead terrestrial animal, whether it

died naturally or was slaughtered in a manner cont:raJy to Sharia under section 85(1);

(c) Under section 126 of the Act, conversion from Islam is considered an apostasy

(ridda), and is treated as a crime punishable with death. However, according to

section 5(3), the same act does not constitute an offenee in the South.

(d) False accusation of unchastity (qasf) under section 157. A person is guilty of tbis

offenee when he falsely, whether express1y or by implication or in writing or clear

signal, imputes adulteJy, homosexuality or negation of lineage, 10 a chaste person
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even if such person is dead. The same act is not considered an offence in the South.

However, defamation under section 159 is an offence in both regions.

2. The second exception is in respect of cases where the act constitutes an offence

generally, but the punishment inflicted varies on a geographical ba.~is. as

demonstrated in the foUowing instances:

(a) The basic punishment in the North for intentional bodily wounds is

retribution (qisas), or in its absence, imprisonment or fine or both, under section

139(1). Under section 139(2), the punishment for the same offence committed in the

South is imprisonment or fine, or both.

(b) The offence of zina (adultery) is punishable with death by stoning for a

married (muhsan) offender, and 100 lashes for an unmarried (non-muhsan) offender.

In addition to whipping, a non-married offender may be punished, in addition to

whipping, with expatriation for one year.271 In the southem regions, however,

punishment for the same act is imprisonment or fine, or both.m

(c) Under section 171(1), whoever commits the offence of capital theft27.' is

punished with amputation ofthe right hand from the joint. However, the punishment

for the same act is remitted to that of ordinary theft in the South, punishable with

271 The CriminalAct, 1991, s.146.

:zn Ibid., s. 146(4).

:zn Section 170(1)ofthe Act,wbich c1e6nes "capital theft", pnMcles:"_whoevercovertly laites,
with the intention of appropriatioD, uy movabJe property heJœging to uother, provicIed tbat the
property shan he takeD out of ils hüz ud he ofvalue", tbat is theft ofmovable property valued at DO
Jess thaD a dinar of gold weigbing 4.24 grammes or ils value in mœey as determined by competent
authorities (SUbsectioD S)•
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imprisonment or fine or 100 lashes.274

(d) Armed robbery (hiraba) is punishable with death, crucifixion or cross­

amputation (i.e. amputation of the right hand and left foot) or imprisonment.27S In

the South, the offence is punishable with death (if the act results in death) or

imprisonment.276

3. The third exception is where the provisions of the Act applies equally to Muslims

and non-Muslims in all ofNorthem Sudan. However, the only exception is in relation

to the offence of drinking and possessing alcohol under section 78(1) which exempts

ooly noo-Muslims from its application. Under sections 78(1) and 79, non-Muslims are

allowed to drink and possess alcohol, provided it does not provoke the feelings of

others, or cause annoyance or nuisance, and they do not drink the alcoh01 in a public

place or come to such a place in a state of drunkenness. However, dealing in alcohol

by storing, transport, sale or purchase, etc., is an offence under section 79 for

Muslims and noo-Muslims, a restriction which undermines the freedom of noo­

Muslims to drink.

Another section which May affect non-Mnslims is section 152(1). It prohibits

the commission of indecent and immoral acts contraI)' ta public morality or the

wearing ofindeceot or immoral uniforms which causes annoyance to public feelings.

An act sball be considered contraI)' to public morality if it is 50 considered in the

religion of the doer, or the custom ofthe country wbere such act bas occurred. Thus,

... Supra nole 271, s.174(2)•

... Ibid., s. 168(1).

... Id., s. 168(2)•

121



•

•

according to this section. two grounds exist for considering an act as contraI)' to

public morality: first, its treatment as such by the religion of the doer. and second.

the custom of the country. Either one of these grounds is sufficient. Since. however.

the custom of the country is presumed to be the applicable mIes of Sharia. it may be

inferred that if the act is not immoral according to the religion of the doer. the

section will still be applicable in cases where the act is considered to be contraI)' to

public morality as defined by Sharia.

1. The impracticability of the Application of the Criminal Act, 1991

The exception to the application of huddud offenses to the sauthem region

as provided for in section 5(3). may be waiv;ld at the request of the accused or if the

competent legis1ative authority sa decides. The section as such does not achieve the

purpose intended (i.e. exemption of the application of h/lddlld from the regions

where Christians are a majority) for two reasons. Firs!, the exception may be

abrogated at any time by the competent authority. Secondly. it is inconceivable that

in the absence of a religious motive a non-Mus1im may waive the exception applied

to him and request application ofhuddud. This may, however, be sa for a Muslim in

the South who may request imposition ofthe pllnishment (hadd) commanded by Gad

for bis repentance on earth for sins he commits.Z77 Another reason for which a non­

Mus1im may not he expeeted 10 malte sueb a request is that although the degree of

proving the act is higher in huddwi offenses, he will not be discharged but he subject

10 less p"nisbment if the act is not proved.2'Ia

'Z17 Seo Awad Hassan Al Nour, The Sutùurae ls/amic Criminal Act (Khartoum: Dar Hayl U·
Tibaah Wa-Al Nashir. 1992) at 16.

:Ill Seo Auda, Abd al-Qadir, Al·TtISIui al.Jan '!Y al'Islamiy (Beirut: Dar al Kilab al Arabi,
1960)•
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In addition, the geographicallimitation on the scope of application of the Act

does not achieve justice or its objectives because there is a great number of non­

Muslims in the North who will be subject to the application of Islamic huddud under

the Act (other than the offence of drinking a1cohol).279 On the other hand, Muslims

in the South are given the freedom to choose whether or not the sections would be

applied to them. This means that Sharia rules are extended to the South by the

parties' choice oflaw. This is contrary to the principles of Sharia under which Sharia

criminal law (being part of public law) is to be applicable te aIl subjeets within the

Islamic state, whether Muslims or non-MusIims.

However, the non-MusIims in the North have no such choice to exempt them

from the application of such rules. The mere fact that the exceptions are applied to

persons in the South regardIess of religion implies that when they move from the

South they will lose such treatment, in which case their freedom of movement may

be considered as indirectIy restrieted. In addition, the Act creates an uncertainty in

criminal law, since an act which does Dot constitute an offence in the South for non­

MusIims may constitute an offence for non-MlIsIims in the North.2lII

219 The Act was passed haviDg regard to the social and cultural cIiversity in the country. This
had beeD reDected in the National IsIamic Front's SudaD Charter ofJanwuy 1987. It stated, amoDg
othcrs, that the "effcctiveness ofsome Iaws shaD he subject to t=rritoriallimitations, coasideriDg the
prevalence of certain religion, or cultures in the area at variance with the religioD dominant in the
countJy at hup, and regarding mattelS where an exœption C8D he made - Dot according to each
pelSOD'S or famiIy choa but to the dominant choa in the are&. In these mattelS exclusive ruIcs C8D

be established in the area based on the loca1 majority mandate - any local minority remaining subject
of the democratic priDciplcs". National Islamic Front, Sud&D Charter: National Unity and DivelSity
(Khartoum: 1987)at 4. (Quotedby Nibloc:k,T.. "Is1amicMovementsand SudaD's Political CohereDce"
in Sudan, History ldenIùy, Id«Jlogy, B1euchot, R, cd., (Oxford; Reading: Ithaca Press, 1991) at 264.

""On whether Iu.uldutl as such are constitutional or DOt, sec Sherman,.uqmz DOte 246, at '1:17•
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D. The Law Applicable to the Personal Matters of Non·Muslims

1. Procedural Matters

It is agreed by ail Islamic juris15 that non·Muslims within the Islamic state are

subject to the application of Islamic laws. However, in personal matters their

religious laws are to be applicable unless one of the parties is a Muslim and the

matter in issue relates to divorce, inheritance, maintenance, gifts and custody. In such

cases, the law applicable shall be Sharia law. Some juris15 are of the opinion that if

both parties are non-Muslims and consent to submit to Sharia jurisdiction, then

Sharia law is applicable.28
\

Before independence, the condominium government followed the policy of

non·interference with the religion and persona! affairs of the Sudanese natives. 115

policy in dealing with persona! matters was that Muslims were to be govemed by

Sharia law in any question regarding marriage, divorce, guardianship and family

relations.28Z

By section 5(9) of the Civil Justice Ordinance, 1929, the civil court is required

to apply "any custom applicable 10 the parties" in matters of marriage, divorce,

succession, gifts and custody. However, contlicting decisions were passed by courts

as 10 the meaniDg of the term "custom". Generally, the word "custom" is understood

to mean the laws of different people who are members of the Sudanese excepted

communities (i.e. Cuistians and lews and other ethnie communities). The term

"custom" was interpreted and used 10 extend the subject matter of the persona! laws

:III Sec generally Abu ZaIwa, suptrI Dote 87•

... The Civil Justi« CJrdinanœ 1929, s. S•
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of excepted communities to all matters of family Iaw and succession.283 In fact,

Sudanese courts had interpreted the term as referring not only to customary Iaw or

rules of justice and equity, ~ut also to the church Iaw of the parties.284

The extension of Sharia Iaw to non-Muslims in personal matters was made

through the jurisdictional rules of Sharia courts. Under section 6 of the Sudan

Mohammedan Law Courts Ordinance, 1902, Sharia courts had jurisdiction to decide

on and apply Sharia Iaw to the personal matters of Muslims. They also had

jurisdiction over any matrimonial matter if the parties were Muslims or when the

marriage was contraeted in accordance with Sharia Iaw.28S They also exercised

jurisdiction in questions regarding wakf, gift, succession, wills, interdiction or

guardianship of interdicted or 100 persons, provided that the endower, donor or

deceased, etc., is Muslim.286 Under section 6(c), the subject matter over which Sharia

courts bad jurisdiction may ~: extended to all civil matters if the parties, whether

Muslims or non-Muslims, make a formal demand signed by them asking the court to

entertain the question and stating that they agree to be bound by the ruling of

Mobammedan law. The above Ordinance was repealed and re-enaeted by the Sharla

Courts Ac4 1967, but section 5(1) of the latter Act retained the jurisdictional rules

under the 1902 Ordinance.2a7 Thus, according to the above sections, Sbaria Iaw may

apply to a non-Muslim in two cases. FirstIy, wben one ofthe parties is a Muslim and

,., For a full accouat of the courts' interpretatioD of"custom", sec Tœr, AM. "The Evolution
of Persooal Laws iD IDclia and Sudao" (1984) 26JoUl'lUl1 ofthe Indian Law InstiIute 503•

... Sec Akolawin, N.O., "Persooallaw iD the SucIaD, Trends and Developmeols" (1973) 17
JoUI'IUI1 ofAfriœn Law 149.

OIS Sudan Mo1uurrmedJm Law CoID# 0rrliIumœ, 1902, s. 6(9)•

... Ibid., subs. 6-

37 71re SIuzria CoID#.Act 1967wu repeaIed in 1972 by 71re JudicùuyA~ 1972.
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the Sharia law is applied as legal rules of confIict of personal laws. The second case

relates to the following: questions relating to a gift or succession are determined by

the religious law of deceased (where the donor or deceased is a Muslim); in case of

marriage, the validity of marriage is determiIied by the law under which it was

celebrated (i.e. Sharia law); and the rule that any matter of personal law is

determined by the law which the parties have chosen (Sharia law).:!llll

The first development after independence which had a bearing on the

personal law of non-Muslims was the provision in the Constitution of 1973

guaranteeing the right of non-Mnslims to be govemed by their personallaws. Article

9 provided that Islamic law and custom shall be the main sources of legislation in

Sudan, and that personal matters ofnon-Muslims shall be govemed by their personal

laws. However, in two instances, Sharia courts continued to exercise jurisdiction in

cases relating 10 marriage, divorce, succession, custody, and gifts: where one party is

a Muslim and where two non-Muslim parties consented 10 the courts' jurisdiction.2a9

After 1983, the rules remained the same under the Civil Procedure Act, 1983,

with regard to matters of personal status. Under section S(b) ofthe Act, where in any

suit proeeeding in a civil court, any question arises regarding succession, inheritance,

marriage, divorce, ete., and the parties are non-Mnslims, the law applicable is "any

custom applicable 10 the parties concemed, which is not contraJy 10 justice, equity

or good conscience and has not been altered or abolished by this or any other

enactment or has not been declared void by a decision of a competent court". With

.. See TIer, AM., "'fec:lmiques of Choa of Law in CoafIict of PenoDal Law" (1986) 30
Joumal ofAfriœn Law at 13 eL seq. -

... See the Second Scheelule 10 the CMl PtoœtJure ÂCI, 1974•
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regard to the condition providing that custom not be contrary to justice, equity and

good conscience, the issue which might arise here is that the courts, having regard

to section 3 of the Judgment (Basic RuJes ) Act, 1983, may refuse to apply a custom

which is repugnant to Sharia rules or moraIs, on the ground that to them Sharia rules

are the only true reflection of justice.290 In fael, the Court of Appeal dismissed an

appeal on the ground that a custom which is contrary to rules of Sharia is invalid.291

The jurisdiction of Sharia courts is extended by section 12 of the second

schedule of the Civil Procedure Act, 1983, in two cases. FiIst, Sharia courts are

competent to decide any suit not falling within their jurisdiction as specified by Iaw,

upon request by the parties. Secondly, "a suit of a matter of personal status of non­

Muslims can be entertained by Sharia courts on the basis of jurisdiction", that is, if

one party is a Muslim.292

2. Application of Substantive Rules

The substantive rules applied by Sharia courts are provided for by the Personal

... In the case of YlIIIIIi Kridrœry v. Mariam Bail Dasta (1900-31) 1 Sud/m Law &ports 91, a
suit was ÏDstilUted by an Ethiopian woman agaiDst a Greck nalioaal for the IIIllÎIItenance of the issue
of their cohabitation. The court did Dot coasider the religion ofthe parties, which could have mcant
"custom" onder section S of the Civil Justiœ Ordinan«, 1929 applic:able. The court pointcd out lhat
the case must bc decidcd in accordauce with the ,ustïoe. equity and good couscieuce" provision of
section 9. The judge referrcd to a number of sources of law. induding Roman civillaw, modem
European law and the Muslim law. to fiud principles of,ustioe, equity and good couscieuce."

... Court ofAppeal, Appeal No. 109/1405 Hijirii, (161111985) Sudan Judic:ialy Rules, 1985, at
32. Sec Muhamma<J Abu Rannat, "The Relatiouship bctwceu Islamic and Custouwy Law in the
Sudan" (1960) JOlImtJ1 ofAfrietm Law 9•

... Ou the whole M., sec Mohammed El Sheikh Omer. Qanoun .Al-Jj1fllJl.Al-Madœzia Li·
&uuuzt 1983 2 Vols. (Bcirut: Balaj WB Khatib Muqaz, 1983)•
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LawActfor Muslims, 1991.W l'be difference in treatment of non-Muslims in personal

matters is evident under various provisions of the Act. Under section 158, a husband

shall be subject to medical examination to be conducted by a competent Muslim

doctor in a divorce case instituted by his wife on the grounds of his uncured diseasc

or illness. l'bus, under this section, a non-Muslim physician or doctor is not

competent to testify in such cases before Sharia courts.

Another section of the Act to which reference should be made is section 114,

which provides for the grant of custody. Section 5(1) states that "The child in custody

will follow the best religion of bis parent.n29< However, subsection 2 states that when

the child attains five years, the femaie custodian will lose custody if she is of a

religion different from that of the Muslim father, 295 or if there is a fear that she will

Taise the child in a religious environment different from that of the child's father (i.e.

Islam).

Section 1 Taises the question as to the criteria to he adopted by a court in

... Legislative Supplement to the Official Gazette of the Republic of Sudan No. 1554, issued
2S July, 1991, No. 1•

... Defore the 1991 Act, therewu no codified pcrsonallaw applicable to MusIims. The Sbaria
rules which were applicd ÏD Sudan ÏD pcrsonal mattelS by courts CODSisted of Judicial CirculaIS aad
memorandum aad ÏD their absence Mtulhab Al H_jùl (school of Haaafia). RegardiDg custody in
Sharia Iaw, the cIùIdml staywith their mother (irrespcctive ofber religioD) UDill the girl is agcd nine
and the boy seveD, at which age cach is traasferred into the custody of the father. Howcvcr, the non­
Muslim mother lases her right to custody ifsbe started to tcach the childrcn her religion aad this will
influence the child 10 change him froID the religion of bis father. For rules of Sharia on custody, sec
Abu Zahara, mpm note 87, at 477 eL seq. On the application of such rules in Sudan, sce Maawad
Mohammad Mustafa Sarhaan, Al-AhwtuJl Al·SIuzksitl HtutUJb Al MtuII7IUl &eh Fi Al M/uuI1an Al
Shtuùulh AlM~wal·Al Soudani, (AlClllllDcIria: Manabh Ramsis, 1953)•

... Undcr scc:tioD 115(1) & (2) of the sune Ad. the custody of a woman shan contÏDue UDill
the male child is _ ycars and the girl is 9 ycan. HOWCWlT, the judge may aUow her10 contÏDue her
custody after the above age if the court sees that il is ÏD the ÏDterest of child.

128



•

•

determining what is the best religion, or the interest of the child, when one of the

parents is a non-Muslim. The interpretation of section 114 was discussed by the

Court of Appeal in Appeal No. 171/1992.296 In that case, the parents were Christians

married in accordance with their religious law (Coptic orthodox) in 1974, and had

two children. The wife converted to Islam in 1989 and instituted a suit in the Sharia

Court for custody of her children on the ground that her children, before reaching

puberty, became Mus1ims as a result of her conversion, and she was accordingly

c1aiming custody to teach them and let them grow in accordance with Islamic

religion. The court of first instance held that the mother, being a Mus1im, has the

right to custody on the basis of section 114. The court interpreted the term "best

religion" as meaning the IsIamic religion. On appeal, the appellate court stated that

"there is no doubt (referring to section 114(1» IsIamic religion is the best religion as

determined by God in stating that "the religion to Allah is Islam" and "whoso desireth

any other religion than Islam, that religion shall never be accepted from him, and in

the next world he shall be among the lost." However, the court in interpreting

subsection 1, stated that the section refers ta the religion ta be followed by the child,

that is, the best religion of bis parents. Thus, if one of the parents is a Mus1im, then

the child becomes a Mus1im since "Islam is absolutely the best religion."

The applicable rules regarding custody are stated in subsection 2, and are

based on rules of Sharia governing dhimmis.2'T1 However, the appellate court in

differentiating between subsectioD 1 as referring ta the religion ta be followed, and

subsection 2 as referring ta custody, decided that "in case ofdifference of religion of

... (1992) SuMn Judicitll Ruks Jounud at 26 eL seq.

'S71be court statcd that the ruIes govemiDg tlhimmis iD Sharia as agreecl by IsIamic jurists
provided that a Muslim who marries a KiIIIbiII (Christian or Jewish) bis chiIdreD are CODSidered
Muslims as the me is that the c:hiId follows the best tetigioD of bis pareuts./bid.. at 30•
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parents then the judge shalI take into consideration in determining custody the

"interest of child" and difference of religion by itself is not a determining factor

preventing custody." It ordered the retrial of the case by the court of first instance

in the light of the above interpretation.

Given the above interpretation of section 114 by Court of Appeal, it is ta be

understood that differences in religion are not a factor by themselves; however, it is

assumed ta be one of the factors ta be considered in determining the whole issue of

what is the interest of the child.

E. The Recognition and Protection of Freedom of Religion

It has been mentioned earlier that the right ta freedom of religion is provided

for and guaranteed under various intemational instruments. It has also been noted

that sucb freedom implies the freedom ta cboose and practice one's religion, which

includes the freedom of expression, opinion, and association, and the freedom to

preacb one's faith.298 The issue then is ta what extent this right is recognised and

protected by the Sudanese legal system.

The CODStitutionai protection of religion was emphasised in alI Sudanese

Constitutions. Article 47 of the Permanent Constitution of 1973 provided that

"Freedom of belief, prayer and performance of religious praetices, without

infringement of public order or morals is guaranteed." A wider and detailed

protection was given ta citizens belonging ta religious groups in Article 16, whicb

provided in part:

... Sec OIapter IV, sectioII D of this researc:h, supra•
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(c) Heavenly religions and the noble aspects of spiritual beliefs shall
not be insulted or held in contempt;

(d) The state shall treat followers of religious and noble spiritual
beliefs without discrimination as to the rights and freedoms guaranteed
to them as citizens by this Constitution. The state shall not impose any
restrictions on the citizens of community on the grounds of religious
faith.

(c) The abuse of religious and noble spiritual beliefs for political
exploitation is forbidden. Any aet which is intended or is Iikely to
promote feelings of hatred, enmity or discord among religious
community shall be contrary to this Constitution and punishable by
law.

The above article provides for the principle of non-disciimination to citizens

of religions groups in the exercise of their religious practices, and requires state laws

to be enaeted in accordance with this principle. In pursuance of the objectives of the

above article, the Criminfll Act, 1991, provided for offenses relating to religion. It

states in Chapter 13 that "[i]t is an ofl'ence to insult or excite contempt of any

religion in such a manner as 10 he Iikely to lead 10 a breach of peace or to excite or

provoke feelings of hatred. enmity or discord among religions communities, or 10

commit trespass in any place ofworship or burlal with the intention ofwounding the

feelings ofany person or insulting the religion ofany person or 10 disturb voluntarily

any assembly lawfully engaged in the performance of a religious worship or

ceremony.-

The efl'eet of10lerance refleeted in the wider protection afI"orded 10 religions

in generaI under the above sections shall he examined in relation 10 the extent 10

which such freedom is exercised in practice. With regard 10 Article 1 of the

... Ss.l2S-128 of the Crimin4lÂCl, 1991, iDLtlwsofSutlJzn,supnI Dote 270, al 84-85•
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Constituent Order No. 7 mentioned above, the first part provides that Islamic law

and principles are binding and according to the Judgment (Basic Rules) Act. Sharia

rules are applicable in the absence of law, and even in the presence of law or

provision, the interpretation and application of such laws is subjeet to Sharia rules.

Taking into account these ruIes, the freedom of religion shall be examined

with regard to freedom to choose one's own religion and the right to exercise such

freedom.

With regard to the second part of Article 1 above, it is provided that religions

other than Islam are a free choice for ail. This raises the question of the offence of

apostasy under traditional Sharia and Sudanese Iaw, since apostasy does not concern

Muslims only. Cases exist in which non-Muslims convert to Islam for reasons such

as marriage, divorce, ete. Under Sharia, apostasy is an offence punishabIe with death.

An apostate is one who is heId 10 have converted from Islam, regardIess of whether

or not he subsequently embraced another faith.300 The offence of apostasy has been

embodied in section 126(1} ofthe CriminalAct, 1991, which provides that "there shall

be deemed 10 commit the offence of apostasy, every Muslim who propagates for the

renunciation of the creed of Islam or publicly declares bis renouncement thereof by

an express statement or conclusive aet". Subseetion 2 provides for a penalty in stating

that "whoever commits apostasy, shall be given a chance 10 repent during a period

10 be determined by the court; where he insists upon apostasy, and not being a recent

convert 10 Islam, shall be punished with death." The penalty shan. however, be

"" See An Na'im, "Ibo lsIamic Law ofApostasy aud Ils Modem Applicabilliy: A Case Iiom
tho Sudan" (1986) 16 ReJirion 197·224•
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remitted whenever the apostate renounees his apostasy before execution.3D1 Thus, by

providing for apostasy as a capital offenee committed by non-Muslims who converted

to Islam, their choiee to freely change their faith is curtailed sinee they may not take

the risk.

Another point which may be raised in connection with offenses relating to

religions under Chapter 13 of the Criminal Act is whether the mere expression of an

opinion or criticism about a religious rule in any of the protected religions is

considered an insult to that religion and thus constitutes an offenee punishable under

the Act.

80th the Constitutions of 1973 and 1985 provided for the freedom of religion,

but its outward manifestation should be within the limits estabIished by law, public

order, morals, etc. In fact, this limitation is intended to safeguard the freedom of

others, and the duty of the state to maintain peace and public order. The limitations

are consistent with international instruments, and they are justifiable when they

ensure that all citizens enjoy equal rights in the absence of discriminatory laws.

Although the Constituent Order No. 7 provides that no restrictions shall be imposed,

it is assumed that the outward manifestation of sncb a right or freedom should not

infringe public order, peace and morals as determined by the laws based on Sharia.

Freedom to exercise or manifest a reIigious belief includes freedom to

worship, assemble, estabIish and maintain places for these purposes. It also includes

... The statemellt by the represenlative of SudaD before the HumaD Rigbts Qmunmee
cIesc:ribecI the impIemenlatioD of Is1amic Sharia law iD the SudaDese Penal Code as BD aspect of
MusIims' rigbt of "free choa oflaws iD accordancewith their religioD.". UN Doc. CCPRIC'SR. 1067,
pp. 2, 13 (1991).
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freedom to observe days of rest in the southem regions. An indirect obstruction of

this freedom is the refusal to give permission or licence to build new places for this

purpose. Sunday is recognised as the day of rest, but non-Muslims in the North

working in govemment departments are allowed to attend their religious prayers on

Sunday and then proceed with their work. In other words, Sunday is not recognized

as a full day for resting.30Z Freedom of religion also includes the freedom to preach

one's faith. However, under the Missionary Societies Act, 196'?'l missionalY societies

are subject to certain regulations under which they are prohibited from doing certain

acts under section 7. That section provides that no missionalY society shall:

(a) do any missionary act in regions or places other than those
specified in the licence;

(b) do any missionary act toWards any persan or persans professing any
religion or sect or belief thereof other than that specified in ils licence;

(c) do any missionary act calculated or likely to cause a breach of the
public peace or a threat to law and order;

(d) interfere in any political activity of any kind;

(e) practice any social activities except within the 1imits and in the
manner laid down from lime to lime by regulations made under
section 10.

The above restrictions are meant to control the activities ofsuch missionaries.

However, in one form or another, sueb restrictions negate the manifestations

associated with the freedom ofreligion, including the dissemination ofreligious ideas,

... Friday is a general boliday for Muslims lIDd DOl1-MusIims iD the North.

"" See (1992) S Sudan 1Aws al 12.
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freedom of speech and association, and the keeping of places of worship.JO.l

F. Conclusion

It has been shown in the first part of tbis chapter that Sharia law in Sudan was

historically applied, althougb the extent of its application varied during different

historical periods, reflecting the different political eras that prevailed. Sharia was

applied in its strictest form as territorial law from 1884 to 1898 during the Mabdi's

regime in Northem Sudan. The South was autonomous (under tribal rule) and the

law applicable was mainly custommy rules. After 1898 the Angio-Egyptian regime

confined the application of Sharia to personal matters for Muslims. Other than that,

English common law later adapted to Sudanese conditions and custom, was applied

to all persons. After independence, the issue became the extent of application of

Sharia law, and whether it sbouid be confined to the status of personallaw or applied

as state law. Whenever the issue of Sharia arose, the debate among parliamentaJy

members focused on the status and rigbts of non-MlIsiims and how they wouid be

dealt with. The first time Sharia was provided for as a constitutional source of law

in addition to custom was under the Constitution of 1973. The same Constitution

provided for fundamental personal h1>erties and equaI rigbts for all citizens

irrespective ofreligion. The practical steps towards codification ofSharia laws started

in 1983 with the enactment of a number of laws,305 followed by the policy of

Islamization of the whole legal system.

lOI For a detailed anaIysis of the M"œiollllrin SocietyAct, 1960, sec lleI', AM., "Freedom of
Religion under the Sudan Constitution and Laws" (1982) 2f>101ll7ltÙ ofAfricanLaw 133, at 141 et. seq.

"" The enaClment of Sharia Iaw in 1983 contaïned provisions in violation of the existing
Coastitution of lm wbich providecI for equality ofail citizen, irrespective of religion, and raises the
question of coastitutionality with respect to such Iaws. Sec Sherman, supnz note 246•
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The effect of such laws on non-Muslims has been shown by ail ovel"icw of

specifie legislations, the most important of ail being the Jlldgment (Basic RIIlc",) Ael.

1983. The importance of the Act lies in the fact that it gives wide powers to courts

to apply Sharia rules in the interpretation of any law. or in the absence of a specifie

provision on an issue. Moreover, courts have the power to apply Sharia rules

notwithstanding any provision to the contrary. The effect of this is that the courts

have power to implement the various rules of traditional Sharia goveming dllimmis.

as diseussed in Part 1 of this study.

It has aIso been shown that with reference to certain laws, non-Muslims suffer

disabilities with regard to testimony before courts in certain cases. In personal

matters involving the interest of a Muslim, Sharia courts have jurisdiction, as in case

of custody where one of the parties is a Muslim; religion is a relevant, if not

conclusive, factor to be considered in deciding what amounts to the interest of the

child. Although freedom of religion is guaranteed, the offence of apostasy, in

addition to other restrictions, curtail its enjoyment. The exercise of religious freedom

is limited in accordance with laws based on Sharia rules. The Criminal Act does not

provide equai protection to non-Muslims in the North and South, resulting in the

differences in the scope of application of certain sections on a geographical basis.

Other rules of Sharia providing disabilities may be implemented on the basis of

section 3 of the Judgmenl (Basic Rules) Act. This is because the various rules of

Sharia go beyond legislation providing for the equality of ail citizens irrespective of

religion, and a system under which citizenship is the source of rights for ail.
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CONCLUSION

From the above discussion, it is to be concluded that the inconsistency

between Islamic and international principles on equality and freedom of religion

results from the foIIowing:

1. The faet that the sources of non-Muslim rights in each tradition are looked

at from two different perspectives. The basis of the rights of minorities in the

international tradition is purely humanistic, involving a concept of inalienable liberty

possessed by each person and exercisable within a framework of democratic and

Iiberai political order. The other (Islam) is purely religious, representing Divinely

granted rights as expressed in the Quran and Sunnah and elaborated in the Sharia.

Accordingly, Islam has a conception of the right of non-MlIsIims as religiously

affirmed and provided in its tradition to be exercised within the Islamic state. Thus,

the foundation of non-Muslim rights is confined to a religious view.

In Islam, the status and rights of non-MnsIims are based on the recognition

of the autonomy of religious traditions (i.e. People of the Book) and juridical rules

governing their relations with both the state and Muslim subjeets. lbus, when one

speaks of the rights of non-Muslims within Islam, reference should be made to the

Islamic framework within which such rights operate. Based on the legaI and political

supremacy of Islam, the framework does not affirm diversity as such but at the same

time, in order to live in peace and mutuaI respect, it affords 10lerance to non­

Muslims within the Islamic state and provides guidelines 10 advance their own

religious interests or claims; in other words, it affords religious diversity.
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2. Secondly, another variation or differentiation which is decisive is the

religious conception of equality and freedom, compared to international standards.

The concept of the state in Islam as a religious state, with the purpose of

implementing the commands of Allah as refleeted in Quran and Sunnah, greatly

influences the status of non-Muslims and their political rights.

In faet, these differences lead to a different concept of non-Muslim minorities

in both traditions, a difference which is refleeted in the content of their rights as a

result of the faet that each operates within different norms (whether legal , social or

political). Of a11 rights, equality and freedom of religion are important to non­

Muslims. Religious freedom is provided for in both traditions. However, each

tradition refers to a set of standards affecting the content and extent of such

freedom. It has been shown that the difference lies in the faet that in Islam freedom

is submissiveness to God, thus resulting in the deDiai or prevention of a Muslim from

converting from Islam. However, a non-Muslim who chooses to retain his faith would

be subjeet to specifie rights, and bis status as sueh is not equated with those

embracing the Islamie faith. Freedom ineludes the right to preaeh one's faith with the

aim of converting others, and to manifest one's religion. In Islam these freedoms are

limited in extent by the Sharia rules discussed above. However, this is inconsistent

with freedom of religion as provided for in international instruments, whieh ineludes

freedom to change religion or belie!, to manifest one's own religion or belief in

teaehing, practice and preaehing. .

The right of freedom of religion is accorded to non-Muslims as members of

a religious group, but their rights as citizens of the Islamie state are determined by

the principle of equality as understood in Islam, the basis of wbich is conformity to

138



•

•

the membership of the religion of the Islamic state as a qualification for the exercise

of full civil and political rights. Consequently, the concept of equality of men is based

on religion according to which men are classified. This is at variance with

international principles according to which all persons are equal irrespective of

religion.

(ii) The impact of Islamic rules and international principles goveming non·

Muslims in the Sudanese legal system and the extent to which Sudan has attempted

to reconcile the inconsistency with regard to the above can be summarised as follows:

With regard to the status of international law in the Sudanese legal system

and Sudan's international obligations towards its non-Muslim subjects, it has been

shawn that these are affected by the status accorded to Sharia rules, according to

which Sharia rules are to be regarded as superior and prevailing over any other laws

as provided for in section 3 of the Judgmem (Basic RuJes) Act, 1983. The fact that

international treaties are regarded as ordinaJY law subject ta the interpretation of

Sudanese domestic law, resulted in the inapplicability of international principles

which are inconsistent with the rules and spirit of Sharia. However, this contravenes

the well-established principle that a state may not invoke the provisions of municipal

law to justity the failure to comply with its international obligations. This principle

is of particular relevance with regard to Sudan's obligations under the Political

Covenant as fur as its non-Muslim subjeets are concemed. During the review of the

Sudanese Report on the Political Covenant, the Human Rights Committee members

stressed that the govemment could not use Is1amic law as justification for its failure

to comply with its obligations under the Covenant since it had not entered any
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reservations to the Covenant's provisions.306

However, the nature of the problem facing Sudanese courts in enforcing

norms of international law stem from its treatment as ordinary law. In addition.

Sharia rules would prevail in cases of inconsistency. However, the enforcement of

international law by domestic Sudanese Courts is an important matter conceming

which considerations of justice and national policy are of utmost importance. Courts

which deal with the applicability or non-applicability of international standards are

required to make a balance to reach a decision by Sharia ruIes against the factual

situation, as the Supreme Court held in the case of Nora. The decision of the

Supreme Court reflected this principle since the court by adopting a liberal attitude

gave a broader application to Sharia ruIes taking into considep.tion the faet that non­

Muslims in Sudan represent one-third ofthe population, their testimony is admissible

for purposes of justice.

However, Sudan attempted to reconcile inconsistencies arising from the

application of Sharia ruIes to its non-Muslîm subjeets by osteDSlbly providing for

special measures as reflected in according non-Muslims religious autonomy, and in

certain areas ofpublic law for the application ofSha..;a ruIes on a geographical basis

in order to avoid its application 10 areas in which the majority are nOl1-Muslims.

However, the issue is to what extent Sudan succeeded in reconciling these

inconsistencies. In examining the laws referred to earlier in this research, the

following observations could be made:

(a) The constitutional guarantee ofequality between aU citizens before the law

... Seo the lDitial Report of Sudan before the Human Rights CoIIUIIiuee, supra Dole 216.
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is violated by the rules of evidence providiDg for inadmissibility of non-Muslim

testimony in certain offenses under the 1983 EvidenceAct. In addition, though Sharia

rules are not a11 codified, the courts under the Judgment Act, 1983, have wide powers

to refer to them. In fact, the Act Ieaves little room for courts to refer to other norms

inconsistent with Sharia. For exampIe, section 6 of the Civil Procedure Act provides

that the Iaw to be applied in the absence of any express provision is Sharia and the

established judicial precedents, custom, justice and good conscience. However, with

the presence oftheJudgment (Basic RuIes)Act, 1983, section 6 becomes redundant.307

Thus, courts are required 10 apply the Is1amic notion of equalitywith regards to rules

applied and interpreted by co&rts.

(b) The application ofhuddud under the CrïminalAct, 1991 on a geographica1

basis did not achieve the purpose t'or which it was proposed since it resulted in

inequality in its application, not only between non-Mus1ims in the North and South,

but between Mnsljrns themselves in both geographica1 areas. Thus the abrogation of

huddlld pnnishrnent as sueb would not remedy the negatïve efl'ects of the Act.

(c) The legal au1onomy accorded 10 non-Mnslims in persona! matters is

affeeted by the extension of application of Sharia jurisdiction 10 marriage, divorce,

and child custody on the ground of the involvement ofMuslim interest, that is, when

one party is a Muslim. This extension has its impact on non-Muslim rights in the area

of family law, as t'or example the prohibition of a non-Muslim from manying a

Muslim woman,30S and the consideration of Is1arnic religion as one of the factors

"" Kha6fa,.supnz note 231, at 233•

...Sec Article 6 ofthe UDivenalDeclalatioD, and Artide 23(4) ofthe Covenant on Civil and
Po1itk:al Righls, 1966 provicIing for eqaa1 rights of men and WOIIIOD regardiDg entJy œto marriage•
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determining custody when one party is a Muslim.

However, it should be noted that non-Muslims, in relation to rights other than

those mentioned above, are accorded equal treatment. Apparently. there is no

express provision or law in Sudan providing for distinction on the basis of religion

with regard to political rights or occupation of key posts such as in the judiciary.

military or head of the state which tends to affect the rights of non-Muslims on the

basis of citizenship.309

In any case, the attempt ofSudan to reconcile such inconsistencies should not

be disregardcd sjnce the extent of observance of international principies in the

contemporary Islamic state is greatly affected by variations in prevailing political.

economic and social attitudes. However, the extent of the influence that may be

exerted by non-Muslim minorities on state policies depends on the relative number

of, and the weight acc.>rded 10, such minorities in each state.

It is submitted that the rules governing the status and rights of non-Muslims

in Sharia are based on established norms. 115 impact on Sudanese non-Muslims

(whether Sudan is justified in implementing Sharia rules or not) constitutes

inconsistency in certain cases with international principles based on equality anJ

freedom of religion. This inconsistency shalI persist as far as there are two different

"'" In my view, this is due to the fact tbat iD Sudan up tiIJ the lime this researdI is writteu,
no IsIamic Constitution bas been plOlllulgated, a fact whicb iDclicates tbat sowœs o( rights arc stiI1
based on citizensbip. On this Dr. Cbazi Salab UddiD Atabani, Minister (or Politic:al Affaira, The
Presidency. iD Sudan, stated: 'The IsIamic experienœ iD the Sudan does not regard the non·MusIim ~~

Sudanese as a proteeted penon or "Zimmi". Rather il comparca the status o( non·Mus1ims 10 the /
status o( the Jews o( "Madina" who entcrcd iDto a contrae:tual rclationsbip witb the MusIims. This
cntails tbat they dcrive their rights by virtue o( their c:jtjzrmship witbiD the &amcworlt o( the
Constitution and the Iaw." See Cbazi Salab UddiD AtaN'Di, "Cont'creuœ on Human Risbts iD Islam", .
Sndan Bar Association, 11-13 Jan. 1993, The FriendshipHaD, at 9•
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traditions based on different norms and concepts.

However, the impact of Sbaria law on non-Muslims must be assessed within

specific bistorica1 contexts, taking into account the effect of the religious role of the

nation state in constructing and promoting equality. As Khadduri bas suggested:

The general treatment of dhimmis under Muslim rule, bowever, must
be measured not in terms of such a suffering at the bands of careless
Ca1iphs and individual Mus1ims but in the spirit of tolerance embodied
in the law and in the general spirit prevailing in each age and
generation.3lO (Empbasis added)

In fact, international principles of equality and freedom offer a framework

within which rights of non-Mus1ims are to be promoted. Such principles allow

limitations on rights and freedoms that are necessaJY 10 ensure that other persans'

rigbts and freedoms are not violated. However, the process of balancing the

competing interests of persans involved must take in10 account the fact that religion

does not operate in isolation from other factors and that distinctions based on

religion constituteobjective and reasonable justification. 'Ibus, agenuine commitment

to respect for non-Mus1im rights based on equality and rer.ognition onega! diversity,

should be taken in10 account if Sharia is to be applied. This view is retlected in

Duclos' interactive theozy which postulates that the law which may accommodate

diversities in the society is that which:

[a)llows us 10 recognize the digni1y of the generalised other through
our acknowledgment of the moral identity of the concrete other. It
acknowledges the plurality of modes of being human and differences
among humans, without endorsing all these plurality and differences as

... Khaclduri, $UJl"II note 24, at 201•
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morally and politically valid. Sucb a theoretical foundation bas
sufficient flex in it to permit a dynamic and unstable interaction
between the general and particular, commona!!ty and differenceswbose
goal is to celebrate the complicated multiplicity of our group identity
to permit them to co-exist, interaet and enricb eacb other without
falling into patterns of dominance and oppression. By sucb theory we
bave astate wbere difference means diversity not bierarcby.311

'U Dudos, N.. "Lessoas of Difference: FemiDist Theo!)' on CuJt1mI1 Divenity" (1990) 38
Buffalo Lt1.w Rniew 325, al 36L
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