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ABsTRACT

In June 1998, a Steering and Revisions Committee of the International Institute for
the Unification of Private Law (Unidroit) f1eshed out the rmal version of a "Omft Unidroit
Convention on International Interests in Mobile Equiprnent". This Oraft sets forth the basic
frarnework for an internationallaw of secured transactions in specified categories of high­
value mobile equipment, such as "(a) airfrarnes; (b) aircraft engines; (c) helicopters; (d) [reg­
istered ships;] (e) oil rigs; (Q containers; (g) railway rolling stock; (h) space property; (1) other
categories of uniquely identifiable objects" (Art. 3), and an international registry system. The
Convention would only enter into force between parties to equipment-specific protocols that
accompany the general Convention text. The only specific protocol which has made headway
to date is the "Oraft Protocol on Matters Specific to Aircraft Equipment", also revised in
June 1998. The Draft Omrmtion, as applied through the Draft Protncol, particularly aims at eco­
nomic benefits for the aviation industl}', which has to cope with considerable financing diffi­
culties that are, by and large, due to fragmented and internationally uncoordinated national
security law frameworks for permanent res in transilli.

Frarned by introductol}' and conc1uding remarks, the thesis is divided into five chap­
ters. One after the other, these components will expound the generation and elaboration of
the reform project, synchronise its jurisdictional aspects with the pre-existing law of interna­
tional civil procedure and of conflict of jurisdictions, trace intimately related other harmoni­
sation efforts, and briefly compare conventional and up-to-date substantive and conflict of
law rules of selected Common and Civil Law jurisdictions that apply to secured transactions
and their underlying contraetual relationships. It will also review the essentiallegal character­
istics of the 50 years old Genew Omrmtion an the International Rea:wUtion ofRigftts in Aircraft and
ascertain its qualities in the light of present-day demands, before tuming to the gist of sub­
stantive and uniform security and assignment law as applicable on the basis of the newly cre­
ated transnational registration mechanism.

Wherever it appears necessal}', 1 extend critical remarks, which flag possible in­
terpretative uncertainties, application irnpediments, or points and formulations that are sus­
ceptible to misconceptions. The thesis neither asserts the demand of dealing exhaustively
with evel}' conceivable legal issue nor purports to offer a detailed review of pertinent
jurisprudence and doctrine, but rather desires to contribute to the creation of greater aware­
ness of problematic matters and their potentially delicate nature in order to make the pro­
spective loi unifonne an easily applicable quality recipe for success.

The Draft Omrmtion an Intemationa/ Interests in Mobile EqllÏ:pment and the Draft Protad an
Matters Specifie to Aircraft Equipment are attached in Appendices 1 and II. Where appropriate,
citations of other proposed convention texts, uniform laws and statutes are inc1uded in the
foomotes. The method of referencing follows the Canadian Guide to Unifênm Legal Citation, 4'h
ed. (Scarborough, Ont.: Carswell, 1998).
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RÉSUMÉ

En juin 1998, un Comité Pilote et de Révision de l'Institut International pour l' Uni­
fication du Droit Privé (Unidroit) a mis au point la version finale d'un "avant -projet de
Convention d' Unidroit relative aux garanties internationales portant sur des matériels
d'équipement mobiles". Ce projet trace les grandes lignes d'un droit international sur la
sûreté des opérations de crédit pour des catégories d'équipement mobile de grande valeur,
telles que: "(a) les cellules d'avion; (b) les moteurs d'avion; (c) les hélicoptères; (d) [les navires
enregistrés]; (e) les plate-formes pétrolières; (Q les conteneurs; (g) le matériel roulant; (h) la
propriété spatiale; (1) autres catégories d'objets facilement identifiables" (Art. 3), et met en
place un système d'enregistrement international. La Convention n'entrerait en vigeur qu'entre
des parties qui ont signé des protocoles complémentaires, spécifiques pour chaque type
d'équipement. Ces protocoles accompagnent le texte général de la Convention. L'unique
protocole spécifique actuellement élaboré est l"'avant-projet de Protocole portant sur les
questions spécifiques relatives aux matériels d'équipement aéronautiques", qui aussi a été
révisé en juin 1998. L'application de l'avant-projet de Convention par l'avant-projet de Pro­
tocole a pour objectif de favoriser l'économie de l'industrie aéronautique, qui fait actuelle­
ment face à des difficultés financières. Ces dernières sont dues à la pluralité de droits na­
tionaux en matière de sûretés non coordonnés auxquels sont assujetis les res in cransicu per­
manents.

Accompagné d'observations introductives et finales, la thèse est divisée en cinq
chapitres. Elle débute par la genèse et le développement du projet de réforme, puis s'attache
à la coordination juridique faite entre ses aspects juridictionnels, le droit de la procédure ci­
vile internationale et le droit des conflits de juridictions existants. Puis, elle suit pas à pas les
autres efforts d'harmonisation qui ont lieu présentement et compare, brièvement, les règles
de droit substantiel et de conflit des lois qui existent dans les juridictions de Common law et
de droit Civil choisies pour cette étude, et qui s'appliquent aux opérations de crédit assorties
de sl1retés et leur relations contractuelles sous-jacentes. Par la suite, ce sont les characré­
ristiques juridiques essentielles de la GJnœntian de Genève rliatiœ à la Rerorrnaissarre Interna·
tionafe des Droits sur Aéronef, promulgée il y a 50 ans, qui sont réexaminées. Et, l'étude
s'assurera de ses qualités au regard des exigences d'aujoud'hui. Elle étudie de manière plus
approfondie le fond du droit substantiel et uniforme des sl1retés et des cessions applicable
sur la base du mécanisme d'enregistrement transnational nouvellement créé.

Où cela paraîtrait nécessaire, des critiques seront faites afin de démontrer où des in­
certitudes d'interprétation pourraient constituer des entraves, et dont les conséquences se­
raient préjudiciables, et où des formules utilisées pourraient prêter à confusion. Cette thèse
prétend ni traiter, de manière exhaustive, de tous les aspects juridiques possibles, ni de
présenter une révision complète de jurisprudences et doctrines pertinentes; elle a pour seul
désir de faire jour sur les problèmes qui pourraient surgir du corps même du projet et des
subtilités délicates qu'ils posent, afin de permettre une application facile de la loi uniforme
future, clef de la perenité et de succès. L'au:mt .projet de GJnœntian d' Unidroit relatiœ aux garan­
ties interrratù:Jnal portant sur des matériels d'équiptment mtJbiles et l'awnt-projt de Protroie portant sur
les questions spOCifiqzleS relatiœs aux matériels d'éLjuiptment aéronautiques ont été placés en annexe de
cette thèse. Lorsque des references àd'autres projets de convention, des lois uniformes et des
textes de lois ont été faites, l'original du texte a été placé dans les annotations de bas de page.
La mise en page a été faite conformément au Manuel Gmadien de la Réjèrmœ Juridique dans sa
quatrième édition (Scarborough, Ont.: Carswell, 1998).
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[f]hy lord's a bountiful gentleman: but thou an wise;
and thou knowest weU enough, although thou comest tO
me, that dûs is no time te lend money, especially upon
bare friendship, wi,hout securit[Y].

Lucullus ta1king to Flaminius in
William Shakespeare, TrmcnofAthens (1607·08),

Act 3, Scene 1.

Introdua:Wn

Aircraft Financing in the Era of Globalisation

Following the end of the passage of arms in 1945, the reanimation of the interna­

tional civil air transportation and the formation of an international air transport system

have caused a new wave of heavy capital investment in aircraft. Shortly thereafter, in the

late 1950's, technica1 changes in aircraft engines ("The Jet Era"t) have led to an unprece­

dented demand for aircraft financing. The advancement of technica1 developments and

the competition for better technologies have again been significantly stirnulated since the

formation of Airbus Industrie in 1970 redressed the irnbalance that perpetuated the

American dominance in the seetor of Large Civil Aircraft after World Wax II:

I. A NEED FORHIGH PERFORMANCE AIRCRAFf

Over the last two decades, the steadily increasing world population (soon up to 6

billion'), the augmenting mobility of international business, tourist trave! and, more re­

cently, the increasing use of air transport that accompanied the econonùc deve!opment in

the Eastern European and Asian markets fuelled the already existing demand for bigger,

faster and affordable aircraft. Against this background, the 1998 Cumnt MlZrket Outlook by

the Boeing Corporation' and the 1998 Giob:tl Market Foreca.st by Airbus IndustrieS have

1The fzrst jet airplane was the Gennan Heinkel He 178, which flew already in 1939.
, See generally D.W. Thomton, Airbus IndJlstrie - The FaMes ofan Intematicna/ IndustriaI Cdlab:nmim (New
York: St. Manin's Press, 1995); JA. Krupski, "From Airbus Industrie to European Aerospace" (1998) 23
Ann. Air & Sp. L. 149.
, See United Nations Population Food, State ofWorId Popu/atim &Jnrt 1998, orùine: United Nations Popula­
tion Food <bup://www.oofpa.org/SWP/swp98/pdffùes.htm>(dateaccessed:2.9. 1998).
• See Boeing Corporation, 1998 O<mnt Market 0utI00k. orùine: Boeing Corporation <http://www.boeing.
comlcommercial/cmo/index. htnù> (date accessed: 2. 9. 1998)•
S See Airbus Industrie. GIobzl Market Fom:ast 1998 (1998·2017) - Sustain Grœ.uh ConfmnuJ. orùine: Airbus
Industrie <http://www.airbus.com/gmf98.htnù > (date accessed: 2. 9. 1998) [hereinafter GMF].
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Confliet of Laws in Aireraft Seeuritisation - The Unidroit Refonn ProposaI

revealed a large demand for over 16.700 jetliners to the amount of 1. 2 Trillion dollars

over the next twenty years (1998-2017) - the steepest surge in jediner production in avia­

tion histOlY.

It is a valuable point of view that the most reeent downtum of the Asian econ­

orny, the fear of global terrorism and the loss-making discounts forced by the intense bat­

de for market share between Boeing and Airbus might trigger a gentle decline of the jet­

liner indust!}'.' However, extensive studies have shown that within the present open skies

environment "the world's airport and air traffie management systems, already close to

saturation, will not allow a eorresponding inerease in f1ight frequencies. As a result airlines

will need a new type of aireraft larger and more economieal than anything flying today if

they are tO meet growing demand for low-eost air travel between major population cen­

tres.», Hence, not necessarily the need of airlines to renew and extend their ageing aircraft

fleets, but the development of a different type of aircraft will be the task of aircraft pro­

ducers in the future. This also includes the production of more regional aircraft with

flexible capacity, allowing airlines to adjust to passenger demand by avoiding over­

capacities and at the same time enabling them, alongside with regional airlines, to serve

minor airports.'

Another important example for this strong tendency in favour of innovation is

that, lately, air pollution and noise levels, rising due to increasing traffic, have generated a

need for more sophisticated and environment·friendlier, quiet and clean propulsion tech­

niques, which would further reduce fuel consumption, revenue yields and aircraft noise

energy output. Thus, affordable and proper aircraft engines are needed as much as appro­

priate airframes.

Today, despite warnings of slowing economies, aircraft has become and will re­

main the essential economie device, which, hand in hand with telecornmunications facili­

ties, constitutes the backbone of modem national and global economic systems.

, See P. Robison & A Rothman. "Eamings Drop at Boeing and Airbus" Tk [Mont1wl] Gazette (S. 9. 1998) F
2.
, GMF, SIIpm note 5 at Pan 1- Forecast Highligbts.
, See CA. Slûfrin, "Strong PassengerDernand Propds U.S. Regionals" Av. Wk & Sp. Tech. 148:20 (18 May
1998) 50; CA. Slûfrin, "Upswing in Jet Sales Boon to Regional Aircraft Industly" Av. Wk & Sp. Tech.
148:20 (18 May 1998) 56; P. Sparaco. "European Regionals Thrive Amid Aùpon Constraints" Av. Wk &
Sp. Tech. 148:20 (18 May 1998) 58; "L'aviation régionale en pleine mutation" Air & Cosmos 35:1649 (13
Match 1998) 20.

2
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Airerajt Finaneing in the Era o/Globalisation

Il. FINANClALCHALLENGES

The demands put upon the aviation industry, as briefly described in the previous

section, have led to a considerable rise in the individual cost of newly developed aircraft

that meet those needs. Air transport services have a sensitive structure, because they often

cannot generate the funds necessary to enable them to buy such high-technology devices

themselves, through internal or equity financing. In addition, the retreat of governments

from subsidies, which used to guarantee debts incurred by partially or whoIly state owned

airlines, shifts more financial pressure to the airlines. Therefore, long haul as weil as re·

gional air carriers highly depend on external financing from capital markets. They need

financing methods and flexible contractual arrangements that alIow the use of the equip­

ment without immediately due payments, as this would be the case when airlines purchase

directly.

Ever since the entrance of large jet aircraft on the aviation scene, the demands for

capital have often exceeded the financing capacities that are available in the African, Latin

American and, nowadays, Eastern European home countnes of many carriers. Therefore,

the need for modern aircraft adapted to a changing world of transportation gives an inter­

national dimension to investment by the financing and security branches of the aviation

industry into aircraft equipment: This very aspect in turn explains the crucial importance

of properly drafted security arrangements for North American, BraziIian and European

manufacturers.'· PracticalJy more important are the secunty requirements of institutional

moneylenders, i.e. banks under a long-terrn loan arrangement or a leasing contract, when

they engage in the financing risks that relate to aircraft purchase or construetÏon contraets.

In the United States, the early need for recourse to pnvate capital has produced

highly advanced credit methods that are now used by international airc;:att financiers and

major airlines of the world. The preceding shift towards a genuine system of aircraft fi­

nancing was done by adjustment of the aIreacly existing modes of capital funding. An

elaborate framework of security provisions marked these. lI

• See SA. Bayitch, "Aircraft Mortgage - A Study in Comparative Aviatian Law af the Western Hemisphe­
re" (1958) 13 U. Miami L. R. 152 at 153; R. Bauma, "Financing Airlines in Develaping Countries" in S.A.D.
Hall, 00., Airrnzft Finanring, 2"" ecl. (London: Euromaney, 1993) 41.
,. Enumerating just a few, beside the Large Civil Aircraft producers Baeing and Airbus Industrie, there are
Bombardier Ine. (Canada), Embraer (BraziI) and Saab AB (Sweden). Russian and Chinese manufaeturers do
nat seem ta play a role at present, a1thaugh this might change in the future. See MJ. Levick, "The Produc­
tioo ofCivil Aircraft - A Compromise afTwoWood Giants" (1993) 21 Transp. LI. 433 at 459.
11 See Bayitch, supra note 9 at 153.

3
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Confiict of Lnws in Aircraft Sccuritisntion • The Unidroit Refonn ProposaI

Thcse seeurity provisions gcnerally attach "real rights" 12 on the aircraft that can

only be creaced under a specifie nationallaw. Seeured creditors face problems of enforce·

ability in a foreign legal system whose rules of real rights are incompatible with the juris.

diction that experts the seeurity. This fundamental diffieulty is not novel to aircraft fi·

nancing but of general importance in the context of seeured transactions. The ruling solu·

tion for aviation rnatters has been provided by the conflict of law rules in the Geneva

ÜJnœUÎa'2 ()l'l the International Ra:rwzitûn ofRifiJts in Aircrafi. Il Still. commercial interests in

facilitating credit and lowering interest costs have recently led to a higher level of conflict

solution. which censists in harmonising the substantive law of seeuring personal property.

Its purpose is the elimination of subsisting inefficiencies that are produced by legal sys.

tems. particularly in aircraft financing. The International Institute for the Unification of

Private Law (Unidroit)," the aircraft industly, the International Civil Aviation Organisa·

tion (IeAO) and the International Air Transport Association (lATA) are currently in the

process of drafting a Onwttiorz ()l'l Irztemationallrzteœsts in Mobile Equipnali' and a PrŒxDl ()l'l

Matters Sprxific toAirr:rafi Equipmnt.16

This harmonisation of the law of seeured transactions cannot perform its task ef·

ficiently without itself being conceived as a harmonious part of the larger cadre of creditor

protection law, which primarily includes an elaborated insolvency scherne. International

bankruptcy law has for decades been a focus of new conflict of law rules, the luxurious

12 A1though "rea! property" has to be strietly distinguished from "persona! property" in Common law, the
term "rea! right" in this paper will be used as generic term to connote the "droits réels", iL. those rights that
are "abstractO from persona! obligations and allowthe secure<! partyto specifically recoverthe thing and not
merely to receive compensation for the 10ss. For the distinction berween "real property" and "persona!
property", see R. Megany & H.W.R. Wade, The l.trwofRtal Property, 4,h ed. (London: Stevens & Sons, 1975)
al 10; E.LG. Tylor & N.E. Palmer, Oossley Vaines' Persona/ Property, 5,h ed. (London: Butterworths, 1973) al

6.
" See Gmmticn on the Intemalitnal~ ofRig,ts in Aimlifi, 19 June 1948, lCAO Doc. 7620: [1953]4
us:r. 1830; T.I.A.S. 2847, 310 UN.T.S. 151[hereinafter Genew~] .
.. Unidroit was founded in 1926 as an auxili:uy organ of the League of Nations and reestablished in 1940.
See O1arterofrhe Intematialalinsritlltefurrhe UnijiC4tianofPriwte l.trw, 15 March 1940, 15 U.S.T. 2494, T.IAoS.
5743, 1965 U.K.TS. 54. For ils organisation and activities, see R. David, "The International Unification of
PriVate Law" in R. David et al., eds., Intemadt:na/~ ofOmpmuiœ Uzw, vol. 2 • The Ugal Sysums of
the w,.u- 7beir Ompzrilonand Unijîaztial, c. 5 (Tübingen: J.C.B. Mohr [paul Siebeck]: The Hague and Paris:
Mouton; New York: Oeeana, 1971) at 133 et"'?, paras. 352 ets"1'; A. Djojonegoro, "The UNIDROrr Pro­
posai for a Uniform Air Law - A New Airaaft Mongage Convention?" (1997) 22:2 Ann. Air & Sp. 1. 53 at
55 et "'?_ For its activities in security Iaw, sec N.B. Cohen, "Harmonizing the Law Govettting Secured Cre­
dit - The Nexr Frontier" (1998) 33 Tex. Int'l LJ. 173 at 181 et"'?'
IS See Gmmticn on lntemadt:na/ Intaests in Mobile Equipnmt, UNIDROrr 1998 SlUdy, LXXIT • Doc. 42
[bereinafter Drltji <Dn.ml>::n~
'6 Sec P>ota:v/on Mattm Sperific toAirmrfi Equipnmt, UNIDROrr 1998 SlUdy, LXXllD - Doc. 3 [hereinafter
DraftAEPj.
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uniformity remaining for countless years an unattainable ideal. The national rules and

policies conceming the protection of debtors, creditors and the public interest in en­

forcement matters are simply too different. Since debtors, creditors and assets are located

in different countries the questions of jurisdietion and recognition of judgements replace

the determination of the applicable law in these cases. Unfortunately, most bilateral and

multilateral treaties on international recognition of judgements and jurisdiction specifically

exclude bankruptcy proceedings.17 Only recently, the Europeon CiJnœJtion on Ce>tain Interna·

tional Aspe:ts ofl3ankmpu:j' and the Europeon Union Omm/ion on Insohmey Prcxmlinli9
, su­

perseding the latter, have formulated the least common denominator of their signatories.

However, neither of these Conventions has entered into force. In addition, the United

Nations Commission on International Trade Law (UNCITRAL)'O has presented a long­

term Madel Lawon Cross-Barrier InsolIDrJ for global markets in May 1997."

As the preceding paragraph shows, an aviation lawyer who engages in a lawsuit,

for instance, against a mortgagor, lessor or conditional purchaser' of an aireraft first of ail

would have to address the question as te what court will have jurisdiction to enforce the

creditor's mortgage or his right of repossession. Afrer a review of the Unidroit project in

Chapter One this question will be exposed in Chapter Two, taking into account the influ­

ence, which an enactment of the Drafi 0Jmmtian and Draft AEP would have on existing

jurisdiction conventions and national procedurallaw. Secondly, a practitioner would have

11 Seee.g. An. 1 (2) no. 2 of the CmuntionanjurisdiJ:tiazand the Enforommtofjud[!J7»llS in CiriJand Comrrcid
Matters, 27 September 1968 (as amended br the Conventions of Accession) [1983] O.J. C. 97/2 and [1989]
O.]. L. 285/1 [hereinaher Brussels 0lmmtXn1 applying among the Member States of the European Union,
and of the Conwuion al jurisdiJ:tiaz and the Enfarr:enmr.ofjud~ in CiriJ and ComEIriaI Matters, 16 Septem­
ber 1988, [1988] O.J. L. 319/9 [hereinaher LUIfD10 Conmtian1 applying among member countries of the
European Free Tcade Association (EFTA), and mos! bilatecals that are not expressly concemed with bank­
ruptcy. A bilatera! agreements on bankruptcy proceedings is, e.g., the German-Austrian Venmg ZUIischen der
BunderrepJ;Iik DeutsthIandundder RepuJiik ôsierreidJaufdtm Gebieœdes Kazkws- and Ve#chs·(Aus[/eiths-}rrr:hts
um25. Mai 1979, BGBI. n, 8March 1985,411.
18 See OJunci!ofEurope. EU1VJX"'1l OmmtialanOrtainlntern4tit:mlAspemofBankn<ptr:y, 5June 1990, (1991) 30
l.LM 165 [ hereinafter Istanbul Cmuntion].
19 See EU1VJX"'1l Unicn - Conmtian al Inso/œry Prrxœ:/ingf, 23 November 1995, (1996) 35 I.L.M. 1223 [herein­
aher Inso/œry O>nœntion].
20 See Cohen, supm note 14 at 182 et seq.
" See UNCl7RAL Mode! Lttwan Ooss·Bon:/er Inso/œry, Annex l of the Report of the 30" session ofUNCI­
TRAL in Vienna (N52117), 12-30 May 1997 (Wien: UNCITRAL, 1997), ooline: United Nations
<hop://www.un.or.at/uncitral/ english/texts/insolven> (date accessed: 10. 9. 1998); Guide ID Enat:!mInl of
the UNCl7RAL Mode! Lttwan 00ss.Bon:Ierlnso/œry,AlCN.9/442 (Wien: UNCITRAl., 1997), ooline: United
Nations <http://www.un.or.at/uncitra!/englishlsessions > (date accessed: 10.9. 1998).
22 These are the mos! lypical forms of securing aircraft fmancing transactions that have deve\oped in Com­
mon \aw jurisdictions. The terminology used does not exclude equivalent Civilian non-possessory security
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to consider the law that will be applicable according to the lex [uri of that court and the

substantive rules of that law. As a starting point, the question of the applicable law arises

from a perspective of domestic private intemationallaw, because real securities are tradi­

tionally not subject to international rules. Such domestic conflict law is the topic of

Chapter Three. The !ex specialis of the international law applicable to secured credit ac­

cording tO the Geneu:t Omxntion provides to a large extent bener solutions than the do­

mestic confliets of law rules. Therefore, Chapter Four will explain its mechanisms and

shortcomings. The proposed Drafi Omxntion and Drafi A EP will provide a econonùcally

updated solution mechanism within the Geneu:t 0Jnœnticn framework and supersede do­

mestic substantive and confliets law and, as far as inconsistencies exist, the GIneI.U Omm·

tiœ within its scope of application. The substantive law embodied in the Unidroit Draft is

the core of Chapter Five. The topic is vast, and the following material does nothing more

than highlight the main points.

interests, such as the hypothec on movables or the fiduciary transfer of title, as will be explained bdow.
Instead "non·possessory secuncy" could be used as a genenc tenn.
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Early Stages and Conspectus of the Unidroit Project

The Draft Cnmmtion as applicable to aircraft equipment through the Draft AEP es­

sentially reflects considerable financial improvements for the aviation finance industry and

govemment budgets. Such basic scheme for a reduction in transaction costs has been

elaborated by the Economic Impact Assessment of the Institut Européen d' Administra­

tion des Affaires (INSEAD) and the New York University Salomon Center." On this

authority the [Wo combined instruments "[wJill achieve significant economic gains. These

gains will be widely shared among airlines and manufaeturers, their employees, suppliers,

shareholders, and the national economies in which they bare 10cated".21 The Draft provi­

sions of the Convention are based upon three "asset-based financing principles" set forth

in the study: the "transparent priority principle", which promotes clanty on the ranking of

competing property interests; the "prompt enforcement principle", which advocates the

ability of creditors to prompdy enforce rights against assets generating proceeds and reve­

nues; and the "bankruptcy law enforcement principle", which upholds the ability to en­

force in the context of bankruptcy.2S The embodiment of these fundamentals in the Drqi

Cnmmtion/Draft AEP furthers the fmancing capacities available, notably for developing

countries, on the one hand and - conversely - export and employment in developed

countries. In short: SeIling aircraft becomes easier for big aircraft producers.

1. THE INCEPTION

The unification of substantive law regarding mobile equipment has been on the

agenda of aviation lawyers since work for the Gmezu Ommticn began in 1944. After the

adoption of that Convention, it was clear that further work wouid be necessary in orderto

improve the just temporary Geneva solution. The forum for the unification work had

been primari1y left to the Comité International Technique d'Experts Juridiques Aériens

"See A. Saunders & LWalter, P1rIJx-i UnidroitOmmtitnon Inter7lalialaJInterests inMobi/e Equipnmtas Appli.
atble ID Airrmft Equipnmt throoW the Airrmft Equipnmt ProtrxDl- E""""",, Imp;a Asses"""'t (A Study Prepared
Under the Auspices of INSEAD and the New York University Salomon Center, September 1998) [unpub­
lished] [hereinafter Eronanic Imp;a Assesmentl
,. Saunders & Walter, ExeatJit:e Swrmzry ibid. al i.
25 Ibid. at ü. and al 11 et seq., para. 3.1.
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(CITEJA) and subsequently to lCAO, both specialist organisations for matters of avia­

tion.

Only in 1988, the problem of international security and leasing interests in mobile

equipment was tackled on a broader basis, including those assets that constitute the pith

of modem economies, notablyaircraft equipment, ships, space property and rolling stock.

Shortly after conclusion in Ottawa of the 1988 Unidrcit 0Jmmtian an II'ZtematÏ1JnI1[ Financial

Leasing' the representative of the Canadian government to the Unidroit Governing

Council requested this internationally most competent organism for the unification of

laws to commence comprehensive work on the regulation of rights in mobile equipment.

11ûs shift of competency is a consequence of the intimate interrelation of legal rules and

interests goveming cross-border mobility, already known from the impaet of praetised

maritime law on the drafting of aviation law. Funhermore, the unanswered vigorous con­

fliet among historie concepts of legal systems, notably between Civillaw and Common

law," becomes detrimental to trade in an era where aircraft financing is extremely interna­

tional and territorial boundaries laying the foundations for these frameworks disintegrate.

Hence, States are forced to elaborate uniform rules that are easy to apply to a multitude of

situations. The financial risks inherent in the trade of high-value mobile equipment do not

allow for jurisdietions whose legal system cannot safeguard the rights involved and

thereby cause more substantial dangers, which financiers might not be ready to assume.

Unidroit had to get involved.

After preliminary work undertaken from 1990 to 1992 a study group tackling this

problem for a variety of capital intensive types of chattels was formed in 1993 under the

auspices of Unidroit. In 1994 Airbus Industrie and Boeing took interest in the work of the

2' See Unidroit Con:mJion on Intemational Finandal I.e4sing, 28 May 1988, (1988) 27 I.LM. 931; (1987) 51 Ra­
be!sZ 736 [hereinafter I.e4singOnuntitnl
" In tbis thesis, the notion "Civillaw" will exclusively be used to describe the traditional system of jwispru­
dence, which is administered foUowing the mode! of the Roman CorpusJuris Civilis, ie. codified law created
by the enaetrnent of legislatures. See J.E.C. Brierler & RA Macdonald, cds., Quhc Civil Uzw •An Intrrxiuc·
dm t1J Qiekr PriwJe Law (Toronto: Edmond Montgomery, 1993) at 2 et seq. "Common Iaw", on the one
hand, describes the law of those jwisdictions that are traditionally based on "[t]he body of those principles
and rules of action, which derive their authority sole!y from usages and eustorns of immemorial antiquity, or
from the judgements of the courts recognizing, affunûng and enforcing such usages and CU5tom[sl", BIack~
Law Dictit:nttry, 6<10 ed., <tt "Common law" [hereinafter Blackl and "on those modifications and extensions of
the original common law which have been introduced by statute", E. Jowin & C. Walsh,Jouitt~ Diaialaryof
Eni"" Law, 20l ed by J. Burke (London: Sweet & MlxweU, 1977) s.tl "Common Iaw". On the other band,
it describes "that part of the law of England [at firstJ formulated, deve!oped and administered by the old
common Iaw courts, based originaUy on the eustorns of the countty, and unwrinen. lt is opposed ta eq·
uit[yJ." R Bird, 0sbm2~ 0>n<WLawDi<t:iorwy, 7<10 cd (London: Sweet & MlxweU, 1983) s.u "Conunon Iaw".
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study group and formed an Aviation Working Group (AWG) to formulate, explain and

promote the interests of the aviation finance. This Group is suppolted by manufacturers,

such as Bombardier, General Electric Aircraft Engines, Pratt & Whitney, Rolls-Royce,

SNECMA, and by financiers such as International Lease Finance Corporation, Chase

Manhattan Bank, CIBC Wood Gundy, Crédit Agricole Indosuez, Kreditanstalt rur

Wiederau1bau, Deutsche Verkehrsbank, Singapore Aircraft Leasing Enterprise, GE Capi­

tal Aviation Services, the Long Term Credit Bank of Japan and Boullioun Aviation Serv­

ices. In 1996, the AWG and lATA agreed to co-operate by providing co-ordinated com­

ments on the draft instruments and to promote completion of the project vis-à-vis gov·

ernments, international organisations and the aviation industl}'. lCAO has joined the ef­

forts of AWG and lATA to prepare a draft Aircraft Equipment Protocol within the Air­

craft Protocol Group (APG), which was formed in 1997. This Group completed its work

in Janu3l}' 1998, and will be co-sponsoring the intergovemmental negotiations that lie

ahead together with Unidroit.

The Drafi CD1tmtim and the Drafi A EP have been revised in June 1998 by a

Steering and Revisions Cornmittee (SRC) formed in Febru3l}' 1998 in accordance with a

decision taken be the Unidroit Goveming Council at its 77'h session, held in Rome from

16 to 20 Febru3l}' 1998. This thesis is based on the final version of the Drafi Gmwùiœ as

established by the Unidroit study group in November 1997 and revised by the SRC,28 and

the Drafi AEP as established by the APG in Janu3l}' 1998 and revised by the SRC.2•

II. STRUCTURE AND SCoPE OF TIiE DRAFT CONVENTION

The Drafi CD1tmtim system has two main characteristics. Apart from the fact that

it standardises substantive nationallaw, it has a twofold structure of a basic Convention

and specific supplement3l}' protocols for the Convention, which will only come into force

in respect of the particular categol}' when the corresponding protocol is adopted.

The only protocol being elaborated so far is the AEP. TIùs Drafi ProtoaJ! covers

the security regirne for airframes and for aircraft engines. It refers to "aircraft object"

when airframes, aircraft engines and helicopters are meant and to airframes and helicop--

"SeeDmfi~supmnote 15.
2' SeeDmfiAEP, supra note 16.
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ters when engines are excluded.JO There will, however, be a separate registration system

for engines.

According to Art. II of the Drafi AEP "1.. The Convention shaH apply in relation

to aircraft objects as implemented by the terms of this Protoco!. 2.-The Convention and

this Protocol shaII be read and interpreted together as one single instrument and shaH be

known as the Unidroit Convention on International Interests in Mobile Equipment as

applied to aircraft objects," The Convention - Protocol tandem cannot be justified on

grounds of easy application in the first place, because "[t]he reading and understanding of

Protocols may be difficult as they would contradict or vary terms of the Convention via a

series of exceptions and cross-references."" This difficulty may be overcome bya "series

of stand·alone Conventions, each confined to a particular type of mobile equipment"J2

Yet, a frictionless application of a Protocol presupposes above aIl, and can be favoured

by, a neat definition of mandatory and optional rules in the basic Convention and precise

but not too concise language.J' The tandem solution is also envisaged tO lead to the for­

mation of a fast track procedure for the making of additional Protocols after the conclu­

sion of the Convention, which would be impossible in the ease of stand-alone Conven­

tions because they underlie a lengthy process of diplomatie conferences. Moreover, such

agreements "would involve a good deal of duplication and also a risk of inconsistency

between the general (i.e. non-equipment-specifie) provisions of the different Conven­

tions."H Compared to a single uniform convention covering aIl types of mobile equip­

ment, the tandem solution "[w]ould enable the Convention to be kept down to a reason·

able length and avoids c1uttering it with detail; it would facilitate the extension of the

Convention to new categories of equipment; it would speed up the process"lS without

going through the process of diplomatie adoption.

In conclusion, the Convention - Protocol system appears to be an adequate means

of establishing a reliable legal framework that nùrrors the specifie institutional needs of

30 See the flm three defmitions ofDraft~,supn: note 15 Art. 1 (2) and of Dnrji AEP, ilil. An. IX
(1).
li 5ee Department of Justice Canada, Q;estkmairefur the Auentim cfOznadian Autharities and Industries on a
Dnrji~ on InternaticnalInJErests in Mobile Equipnent and a Draft ProtDaJ on Mattm Specifie fD Airrnifi
Equipnmt, 28 September 1998 (Wlpublished, hereinaher~l, Comment on question 2 at 2.
l2 Ibid., question 2) (c) at 2.
II For a problematic case, see Oxzprer FouT LB., bdow•
H See Q!Iestionnaire, supn: note 31, Comment on question 2 at 2
"Ibid.
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the financing industry with regard to mobile equipment if careful drafting is performed.

Still, the presence of public policy considerations in the law of secured transactions maltes

the e1aboration of an adaptable model law appear as an alternative.

The proposed Convention" and Protocol" moreover contain a number of op­

tional provisions for the parties concerned and for Contracting States, which can issue a

reservationlB
: the "Contractual Choice-of-Law Rule", the "Nonjudicial Remedies Rule",

the "Expedited Relief Rule" and the "International Insolvency Rule".J9 These rules favour

greater financing related benefits for those countries that implement them than for those

that do not.'"

Drafi AEP Art. III (1) in conjunction with Drafi Om'W1J:ion Art. 4 defines the scope

of application of the Drafl Commtial as applied to aircraft. For this, exclusively the loca­

tion of the obligor and the registration of an aircraft in a national aircraft register deter­

mine the application of the Convention to aircraft. The Convention applies, even though

aIl factors relating to the agreement and the equipment are located in a single State, be­

cause "[t]he intemationality e1ement is considered satisfied by the mobile character of the

equipment"." It would thereby override national law with respect to matters that are ex­

pressly or implicitly addressed in the Convention and provide new domestic law for States

with less developed secured transactions law. Simultaneously, it avoids doubts as for the

presence of an international case, which is an essential condition of applicability of most

treaties. Such uncertainties conceming the sphere of application are well-known under the

Brussels Commtial en jurisdittim and the Enfaramtnt ofj~ in Ciuiland Omnrtr:ial Mat·

fers", the Lugano Commtial en jurisdiàion and the Enfuramert ofjtul~ in Cml and GJm·

,. See Drafi 0:Jnunrim, supra note 15, An. 6.
"SeeDraftAEP,supranote 16, An. III (3).
lB See DraftAEP, ibid,An. XXX and Draft O>mntWn,supra note 15 An. V, Y.
19 See J. Waal, Prfris ofPrvpJsai unidroit ÜlntmIiœ en IntematiatalInterests in Mobile Equipnmt as applimlie ID
aimafi equipntnI: thrœi> the Aitrrafi Equipnmt Protoa:J (Appendix 1 ta the Eronani: lmJ>zct A,sessment, ,upu note
23) at 3, para. 3.
'" See Saunders & Walter, supra note 24 at iv.
" RoM Gaode, "Transcending the Boundaries of Earth and Space - The Preliminary Draft Unidroit Con·
vention on International Interests in Mobile Equipment", update of the anicle published in [1998] Uniform
L Rev. 52 as Tab 3 of a Consultatim Pack4g! ID the Altmli:n riInletPstid G=dian Autharities, Industries andPrae·
titionm en the July 1998 Drafts ri the Conuntiaz en IntematiatalIntJ:rests in Mobile Equipnmt and the ProtrxrJ en
Matlers Sprrific ID Airrmfi EquiJmmt, 25 September 1998, [unpublished] 1 at 7. See R.e.e. Cumîng, "The
Draft UNIDROrr Convention on International Interests in Mobile Equipment" (1998) 30 U.Ce. L.l. 365
at369.
" See Brussels 0Jm.mIi0n, suprv. note 17.
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mercial Matters4l and œappear in the recent Oraft UNCITRAL CO'l101tiœ on Assignmnt in

Ra:riuJies Fintrm:ing."

Interpretative difficulties are supposed to be solved by applying Oraft Convention

Art. 7, according to wlùch the solution of matters not expressly settled has to fol1ow the

basic principles of the prospective Convention." The current Oraft envisages the elabo­

ration of a commentary" which would certainly contribute to the avoidance of litigation,

and which would have to clearly distinguish between such points that can be characterised

as gaps of the Convention and others that are simply superseded. In any case, such a re­

port can never be exhaustive and basic questions have to be covered by the Convention

teX[ itself. They cannot be left to legislative comments, because the conventional uniform

law would profoundly amend national law and rather have exceptional character. Am·

biguous provisions, therefore, are likely to be interpreted restrictively. The reference to

the notion "applicable law" appears awkward because the applicable law is precisely the

uniform law of the Convention itself. Apparently, it rcfers to the underlying tex fan or,

outside in court litigation, the law chosen by the parties.

" See Lurfuio Orn.mt>:n, ibid. The prevailing doetrinal approach excludes the applicability of these Conven·
tions when only one state is involved. See, eg., B. Pilrz, "Die ZUstiincligkeitsordnung nach dem EWG·
Gerichtsstands· und VoUstreckungsübereinkommen" (1979) 32 NJW 1071; c<ntm E. Jayme & Ch. KoJùer,
"Europiiisches KoUisionsrecht 1994 • QueUenpluralismus und offene Kontraste" (1994) 14 !PRax 405 at
411.
" See UNCITRAL, Working Group on International Contraet Pnctices, ReWei Artides ofthe Drafi 0Jnœn·
tiaz on Assigmmt, 23 April 1997, UN. Doc. A/CN.9/WG.II/WP.93 (New York: UNCITRAL, 1997), on·
lin", American Bar Association <Inp-J/www.abanet.org/ftp/pub/buslaw/89kv_1.OO> (date accessecl: 4. 9.
1998) [hereinafter ReœiwlJes Projnl

Article 3 [1(2)]. Internationality (1) A receivable is international if, at the time it arises, the
places of business of the assignor and the debtor are in clifferent States. An assignment is in·
ternational if, at the time it is made, the places of business of the assignor and the assignee are
in clifferent State[s].

" See Draft 0Jnund0n, supra note 15 Art. 7 (3).
" See Steering and Revisions Comminee, Repcrrt, Study LXXII • Doc. 41 (Rom'" Unidroit Secretariat, 1998)
[unpublishecl, hereinafter SRq at 14, para. 24.
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International Jurisdiction in Enforcement under the Draft Convention
as applied through the Draft AEP

I. SUBSTANTIVE JURISOICI10N AND ARBITRATION

A. Jurisdiction on the Merits

The pre-eminent question, which has to be considered with a view to litigation,

involves the choice of a court that will have jurisclietion to enforce the creclitor's mortgage

or its right of repossession. Juriscliction on the merits is not the primai)' concern of inter­

national financiers, which are interested in safeguarcling their investment energetically.

Therefore, the Drafi Conœntian merely contains jurisdietion mIes for speedy juclicial relief.

Art. 27 (2) of the Drafi OJ1'1l1J1tÎm provides the only exceptiona1 mIe regarcling ju­

risclietion for a case on the merits. Art. 27 (2) regulates substantive juriscliction for regis­

tration errors and Registl)' malfunetions, which are not related to the enforcement interest

of creclitors but may occur during the operation of the International Registl)', wlùch the

Drafi Ccnumion sets up as one of its central features. This substantive jurisclietion shall be

briefly described before interim jurisclietion will be discussed at length.

1. REGISTRA110N ERRORS AND SYSTEM MALFuNcnONS

Art. 27 (2) does not refer to default remeclies of the obligee but to the malfunc­

tioning of the International Registl)'. A special mIe relating to a registl)' can also be found

in Arts. 16 (3), 19 of the Bmssels/LugtD1lJ 0Jnwu:iuIs, derogating the standard of Art. 2 (1)

of those Conventions. Accorclingly, in matters of valiclity of registration juriscliction exclu­

sively lies with the coUrt of the Contraeting State where the public register is kept. 'This is

based on a universally recognised principle and secures ease of access to the register.47 A

similar mIe had been incorporated in Art. XXV (3) (b) of the Au~ 1997 Drafi of the

A Eps with reference to the liability of the aircraft Regi5tl)' for errors or system malfunc­

tions and is now included in the Draft Ccnumion. Given the less elaborated system of ju­

risclietion mIes in the Draft 0Jmmtim, it is unclear if that juriscliction is meant to be exclu-

"J. Kropholler, Europiisches ZivilprrmfSrrJ:h~ 20<1 ed. (Heidelberg: Verlag Recht und W1ItSch.ft, 1987) at 153,
Art. 16 para. 30.
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sive. Such exclusivity would be reasonable in order to avoid the risk of conflieting orders

from different courtS, since under present civil praetice the exclusive Art. 16 (3) of the

Bntssels/LugtOW 0Jmrntims" would not prevent the parties to an aircraft sale from pro­

ceeding under the law of a jurisdietion that pennits court orders or judgements, in the ab·

sence of a real connection to the location of the Registrar or the registration facilities.50

From a legal point of view, exclusive jurisdietion can only be legislated for substantive

jurisdiction. Since Art. 27 (2) stipulates such substantive jurisdietion - distinguished from

the interim jurisdietion in Art. 42 -, exclusivity, therefore, is pennissible. In any case such

interpretation would have to be construed restrietively because exclusive jurisdietion over­

rides the consensual choice of forum following Art. 17 of the BntSSe!s/LugtOW CCI'1UJ1tiœs

and Art. 42 (1) (C).51 Thatfollows atleast from the maxim singukria OO'Zsuntex~.

2.1NrERIM MEASURES AND FAULTS ORlGINATlNG OU15IDE mE REGIS1RY

For interim measures and for questions not re1ated to errors or system malfunc­

tions in the International Registry, the ruIe contained in Art. 42 applies generaIly, subjeet

to restrictions imposed by the provisions on immunity of the international Registry, which

are embodied in Art. 43. 1his means that a plaintiff who has suffered a loss or considers a

fault or misinformation, e.~ after the registration of a security without a valid security

agreement, has to apply for a court order in personam against the person against whom a

remedy is sought, i.e. the person registering the security interest, ordering it to remove the

registration.52

B. Arbitration

Personal property and security law in a foreign legal system is often times com­

pletely incompatible with the domestic ruIes according to which the real right has been

.. See Prottx:v/ ft) th!~ an ITl1Emalionallnte>ests in Mobile Equipn<nt Relatiœ ft) Airfnrmes. Ailrraft Engines
andHeliaJpters, August 1997, (1997) 22:2 Ann. Air & Sp. L 437 [hereinafter August 1997Draji].
" This provision refers to national registries and does not appear to he applicable to an International Regis­
tIy based on a g1oballega1 framework and on global jurisdiction Mes.
50 See Cbapler TWJ II. R, below.
51 Fortenancies under An. 16 (1), see Sanders v. "",der Alite, Judgement of 14 December 1977, <';'73/77,
[1977] E.C.R 1-2383; A Mc:Clellan, "The Convention of Brussels of September 27, 1968 on Jurisdiction
and the Recognition and Enforcement ofJudgments in Civil and Commercial Maners" [1978]15 CML.R.
228 at 237 et seq. See Ph.R Wood, Ompamtiœ Lttw afSeanity and Guarttnrles (London: SWeet & Maxwell•
1995) at 255, para. 18-29.
"See Goode, supra note 41 at 13.
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created, or inadcquately chokes off any efforts of realising a real right.'l With a view te

such foreseeable problems of enforceability in foreign courts another consideration of

dispute resolution imposes. A solution to the enforceability problem is to avoid those

courts by instead having recourse to International Commercial Arbitration through the

insertion of arbitration clauses in purchase or warranty agreements. The Drafi 0Jmmtû:n

only incidentally hints at this possibility of amicable settlement in an arbitration tribunal in

Art. 42 (2). This provision states that, notwithstancling the interim jurisdiction provided

for in the Convention, a substantive trial may take place in a court of another Contraeting

State or in an arbitral tribunal. Yet, arbitral awards only withstand juclicial scrutiny in en­

forcement proceedings, where they respect the public policy of interested States, which is

extremely influential on persona! property law.54 Hence arbitration or mecliation contrary

to such public policy, which, despite synergetic settlement, cannot avoid enlorcement,55

has the same effect as a coUrt ruling which excludes recognition of foreign security inter­

ests. This includes those coUrts or competent authorities whose States are parties to rec­

ognition and enforcement conventions that contain public policy exceptions, such as the

United Nations 0:Jmr.ntim en the Recqpition and EnJammntofForeif!ll ArbitralAwards.56

II. INTERIM]URISDICTION

The Draft 0JmmJ:im and Drafi AEP are basically, with the exception of the unifi­

cation of default remec1ies, expec1ition agreements. Art. 42 (2) stipulates a competing exer­

cise of juriscliction between the interim coUrt and the court passing judgement on the

merits. Interim juriscliction is the only juriscliction dealt with in chis expeclition plan, save

the special case of Registry malfunctions, and fmds an international parallel in Art. 24 of

the Brussels/Lugano Om.mtiols and Art. 3138 c.c.Q., which was drafted after the model of

5l Such a case was, •.g., in the C1ünese juclicial system. In the meantime, considerable improvements have
been made. See N. ]ohnston &: L Barale, "C/üna's New SecuricyLaw" (1996) 11 J. Int' Banking L 31.
54 See HW. Baade, "The Operation of Foreign Public Law" (1995) 30 Tex. Intt LJ. 429 at 476 etseq.; G.B.
Born &: D. Westin, InJl:maIiaIal 0liJL~ in Unittd SI4teS (Duns (Deventer &: Boston: K1uwer, 1989) c.
10,605 at 610 et seq.
55 Enforcement consists of "coercive judicial remeclies ta fulfil the arbitral award". Born &: Westin, ibii. at
619 note 79.
56 See CDmmtim on the RtI:tJgnitim tnl En}inœnmt cfFIJTeÎI7l Arbimd Aumds, 10 June 1958, 330 UN.T.S. 3, 21
US.T. 2517, T.IA.S. 6997, Art. V 2. (h): "Recognition and enforcement may aIso be refused if... [such
would be]... contrary to public palicy of !bat countIy"
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Art. 10 of the Swiss Federal Stature on PriwJe International Law." Interim relief can be

granted when such measures apply in the forum and relate to matters within the scope of

the [wo Conventions.s, Undl the revision by the SRC, the Dmft O»nmliœ did not have

any article other than Art. 15 (3) dealing with jurisdiction and the Dmft A EP mentioned

Art. VIII (1) and Art. XXV (3) (b) concerning registration. The main rules relating to ju­

risdiction are now embodied in Arts. 42 (1) and 43 with the same wording as in the for­

mer Art. 15 (3). To tlùs, Art. XX Draft A EP adds jurisdietional competence of the State

ofRegistry.

Clarifying provisions concerning the relationslùp tO other conventions regulating

international jurisdietion have not been built into the Convention. Notably, they would be

adequate for such general jurisdietion and enforcement conventions as the Brnsse/s/Lugam

Onwztims or international jurisdiction rules of bilateral and muIti1aterai Conventions on

bankruptcy and insolvency proceedings. Although the Dmft O»nmliœ and the Drqi A EP

do not set aside their application to insolvency and bankruptcy Iike the Brnsse/s/Lu[J117D

OJm:mtiazJ' and even expressly regulate special remedies on insolvency,60 they contain

rules exclusively on enforcement jurisdiction. Within the Dmft AEP, 01Ùy the current Art.

XII on Insolvency Assistance of the court of situation of the aircratt object irnplicitly rec­

ognises that jurisdietion on collective proceedings is subject to other legal sources:' The

silence of the Unidroit framework on insolvency jurisdiction is less problematic for the

their relationslùp to the Brussels/Lugano Onwztims, because their Art. 57 makes clear that

S7 For the Gennan tex!, see~ ükrdas InternaJicnale Priwt:nJk (lPRG)'W'7118.1JezJm!:er 1987, BBI.
198815-60 [hereinafter LP.R.G.] For an English translation, see J.-C. Cornu, St. Hankins Ill: S. Symeonides,
·Swiss Federal Statute on Private International Law of December 18, 1987 (1989) 37 Am.J. Comp. 1. 193.
s. See, e&, Channel Tunnel Group LId. v. BagixD- B<l2ay Onstnci:n Ld., [1993]2 WL.R. 262, [1993]1 Uoyd's
L.R. 291 (HL), W. Tetley,lntenltZtÏtTlalCmflictofLaws (Montreal: Yvon Blais, 1994) al 808.
5' See Brussels O:mmtim and LulJ'rrJOmmticn, supra note 17, Art. 1 (2) N° 2.
60 See DrafiAEP, supra note 16, An. XI.
6' These will notably be the Insokm:y O:mmtim as far as il supersedes bilaleral treaties (see IrwIœrry Omm·
tim, suf1'" note 19, An. 48 [ID and other multilateral frameworks, which will be exp1ained 1ater (see below,
CJ.upa:r 7brœ N.). These modern international efforts provide, however,/'fJ'S~ (see Insolvery Omm·
tim, ibid, Art. 48 [3] and Istanbul Ommticn, supra note 18, An. 38) and would be superseded by the Dr4i
~ supra note 15 if it contained jurisdiction rules on insolvency. These are yel un1ikely to be any dif­
ferenl from the, as it appears, universally recognised princip1e which gives jurisdietion to the Stale of ·pri­
mary ir.so1vency" of the debtor in line with the doctrine of p1urality. For this jurisdiction, see ].-G. Castel,
C:tni1dian ConjIia ofLaws, 4'" ed. (l'oromo Ill: Vancouver: Butterworths, 1997) al 554, para. 422; sec Dr4i
AEP, supra note 16, Art. XI (2) (a).
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speeialised Conventions have pri011ty over the 1968 Conventions as far as they eomain

direct mies of jurisdiction."

In conclusion, the jurisdietion mies of the Drafi Omou:ion supersede those rules of

general conventions that comain subject-maner specifie jurisdiction mies to the extem

that the Droft ÜJrlW1tial is !ex spocialis. Conversely, the Draft 0»1wu:i0n is superseded by

more specifie conventions, notably bilateral or multi1ateral treaties on bankruptcy and in­

solvency to the extent it does not comain insolvency specific jurisdiction rules. Art. 42

does not exclude the competence of other jurisdictions

The following paragraphs will highlight the specifie jurisdiction mies of the Draft

0»1wu:i0n first of ail in the eomext of the jurisdictional area of European tradition under

the Bmssels/LugaJUJ Ommtians, whieh includes the United Kingdom on the one hand and

in many respects extends to Quebee on the other. In a second step, comparison will be

drawn to the classieal mies of Common law Canada and England in cases of non­

European jurisdiction eonflicts, as weil as to those of United States jurisdictions. It should

be borne in mind that many of these mies are not necessary specifie to the contemplated

jurisdietion. Instead, they are based on intemationally well-established jurisdiction prinei­

ples.

A. Comparative Observations on the International Administration ofJustice

1.REGIONAL CO-oRDINATION

Each State, province or territCl}' within the European Union, Canada and the U.S.

bas in principle its own mies pertaining to jurisdiction. Intense interstate commerce has

forced these regional entities to co-ordinate their mies of jurisdietion. The Brnsse1s 0Jnœn·

tian and the UlgttJW O:mmtiœ are the most important treaties co-ordinating jurisdietion

within Europe. In the U.S., federal trial courts apply the mies of the state, in which they

sir, provided that a federal court adjudicates the case because the parties are citizens of

different states. The jurisdietional mies of the different states, provinces or territories,

while not identical, are often very- simi1ar.

62 See S. O'Malley& A. Layton, EutrJPt= CiLil Pra<tiœ (London: Sweet & Maxwell, 1989) at 861 et !il!t[., paras.
33.10 et!il!t[.
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2. li-lE QUALITY OF]URISD/CI10N

In Common law, questions of jurisdietion have the charaeter of a procedural rem­

cdy. "To have jurisdietion before the courts means that onc has a rigJt in law in the mat­

tcr."" Hcnce Common law courts have traditionally applied their tex fan because they

have subjcet matter competence." By contrast, in Civillaw, codes or special statutes fre­

qucntly, but not always, grant a right, while jurisdietion is conferred by another procedural

statutc." Similarly, the proposed unifonn Canadian OJUItJurisdiaion œufProœxIings Transfer

Ad' would establish the jurisdietion of a court by basing it on territorial competence."

Specificd presumptions drafted in the CfPTA guide the competence for proceedings, no­

tably those "brought to enforce, assert, declare or deterrnine proprietary or possessOl)'

rights or a security interest in immovable or movable property in the [emting pnxi.ncear

tenitory]."" The new codification in the CfPTA is intended to replace the generally ac­

cepted categories detennining jurisdietion ex juris, i.e. outside the fanon m, which will be

reaffinned throughout this Chapter.

3. HiERARŒIY OF]URISD/CnONS AND FORUM NONCONVENIENS

As it is typical for Civilian European jurisdietions, the Brnssels/Lugano Onrmtùns

are, albeit not without difficulties of interpretation, extremely well structured according to

roIes of general application and rules of specific, alternative and exclusive jurisdietion. By

contrast, the Drafi OJmmticn does not contain any hierarchical or otherwise elaborated

structure of jurisdietion rules whatsoever for the newly created international area of sub­

stantive law, but simply enumerates those alternative jurisdietions that are of utmost rele­

vance for an aircraft fmancier in the case of default by the debtor. In the absence of dif­

ferent jurisdietions under unifonn law such a structure is not even necessary under the

uniforrn jurisdietion created by the Convention, as far as substantive or procedural issues

" Tetley, supra note 58 al 792.
" This bring' about considerable problems in the priVate intemationallaw of ,et-off, and limitations. See
G. Kegel,/ntrmatiaJaks Priwtrfrh, 70b ed. (München: CR Beek, 1995) at 296 et req.; Castel, supra n<Xe 61 at
148, para. 81. For the renOUDcement of that tradition in Nonh American law of maritime liens, see Tetley,
ibid. al 793 eu'l. and Castel, ibid. al 148, para. 82.
65 For France and the United States maritime law, see Tetley, ibid. al 792.
66 See Caurrfl<TisdictitnundPrrxMli'ftS TrrrnsftrAet, Uniform Law Conference of Canada,~ofthe 7f?
Armua/Mœring, August 1994, Appendix C at140, s. 2 [hereinafter CjPTA].
"SeeCastel, SUJm' note 61 at225 ftreq., para.133.
"CjPTA, supra note 66 s. 10 (8) (a). See Castel, ibid. at227, para. 133.
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are not left to domestic law. Yet, only few unifonn laws can deal so comprehensive1y and

completely with all the legal aspects it touches upon as to avoid fomm shopp~.

Fanon shopping is a fonnula describing the phenomenon that parties choose bring­

ing their action in the State or province whose conflict rules will result in the application

of a more favourable substantive or procedurallaw than would be the case in another ju­

risdiction, but does not have legal value. Rather, the doctrine offomm non cmrmims and the

universa11y applied simi1ar test defining a real and substantive connection to the forum

would apply kg!fari in order to avoid an abuse of process and 1imit jurisdiction.6' This rule

a110ws the court, employing sound discretion, to refuse to exercise its jurisdiction if it is a

seriously inconvenient forum and there is a more appropriate forum available elsewhere.'o

The most considerable interests to be balanced are the private interests of the litigant and

the public interest of maintaining efficient litigation." The tactica1 behaviour of the de­

fendants may influence the outcome of the court's famm non aJI'llmiens analysis. Promises

to submit to the jurisdietion of the alternative forum, to waive possible time limitation

objections there, to make a11 evidence available to the alternative forum, to fmance the

translation of all documentaI}' evidence into the language of that forum and even to cover

the extra expense incurred by the plaintiff, may weU encourage the court to dismiss the

case. Also, the possibility for the court of viewing relevant property and the enforceability

of any judgement, simi1ar to exorbitant jurisdictions in Civillaw7Z may play a great raie. As

a 1imit to the exercise of jurisdiction, the doctrine of fomm non aJI'llmiens has only recently

become accepted in Englancl", although not to the extent it is applied in the U.S. In Eng­

land, the doctrine offommnonaJl'llmiens can indubitably not be entertained in any litigation

6' See Castel, ibid. al 241 et seq., para. 140.
'0 See the very general defUlÎtion of Art. 3135 e.C.Q. The basic Canadian case is ArrxJxm Prrxiucts [ru:. v. Bri·
tish Cèbmbia (Worken' Cl:mJ:<nsttm Bœmlj [1993]1 S.CR. 897. See Castel, ibid. al 248 et seq. ,para.142, forthe
burden of praof al 251 et seq., par.!. 143 and, for legitimale personal advantages available 10 the plaintiff, al

258 et seq., par.!.145 b; in Ihe US, GulfOil O:nporation v. GiIœrt, 330 U.S. 501 (1947); R.J. Weintraub, Corn·
mntaryon the Cmfliaof14WS, 3"' ed. (Mineola, N.Y.: The Foundation Press, 1986) al 213 etseq., § 4.33.
" See WM. Richman & W.L Reynolds, "Understanding Confliet of Laws", 2·d ed. (New York and Oak­
land, Ca.: Matthew Bender, 1993) al 135 etseq., § 46 [a]; see also the list of conditions in Tetley, su;m noIe 58
al 801.
" See O>:pter Tuo II. e., below.
" See Spi/idda Maritime O:nporation v. GznsuIex Ltd., [1987] A.e. 460, [1986]3 AlI E.R. 843 (H.L.); Castel, supm
noIe 61 al 244 et seq., par.!. 142; E.R. Edinger, "Recenl Deve10pments in the English Law of ConflietS of
Laws - The Spiliada and Aérospatiale" (1989) 23 U.B.e. L. Rev. 373; A.V. Dicey& JHe. Morris, The Om·
fliaofl..trws, vol. l, 12<10 ed. by L. Collins et al. (London: SWeel & Maxwell, 1993) al 398 et seq., r. 31 (1), (2).
The aUlhority of courts 10 apply the principle had, however, been recognised by CiU/Jurisdkrian andJudge­
mntsAet 1982 (lI. K.), 1982, c. 27, s. 49 as amended bythe CiUJJwWiaiœand~Aet1991 (lI. K.),
1991, c. 12, schedule 2 par.!. 24. See Tetley,"P'" noIe 58 al 800.
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undertaken aceording to the Brnssels/Lugano Ommtions, a1though there are uneertainties

with regard to defendants that are not domiciled in a Contracting State or a more con­

venient forum outside the Contracting States." The same exclusion applies to the civil

practice aceording to which a court may grant antisuit injunctions in order to restrain a

person within its jurisdiction from commencing or continuing proceedings in a foreign

court equally likely to assume jurisdiction. This principle will continue to be applicable

under the !ex lori. It is a pre-requisite, however, that the action brought in the foreign

court is so unconscionable as to constitute an abuse of process through vexatious and

oppressive conduct." Injunctions can be granted despite a discretionary local stay of pro­

ceedings in line with the rule lis alibi pendns."

Interim measures and the mobility of aircraft equipment require flexibility as re­

gards the fora, which are at the disposition of the plaintiff. Therefore Art. 42 (1) (a-c) Drafi

Clmmtial embodies three alternatives for interim jurisdiction based on choice of forum

(B.), location of subject matter (C.), and location of the defendant (D.), to which the AEP

adds a traditional aireraft jurisdiction of the state of Registty in its Art. XX (E.). Prob­

lematic in a commercial context is the application of the doctrine of foreign sovereign

ùnmunity of Art. XXI Drafi AEP (F.).

B. Party Autonomy and Prorogation of]urisdiction, Draft Art. 42 (1) (c)

In practice, most secured transactions in aircraft finaneing or leasing contracts

contain choice of jurisdiction or arbitration clauses. Most rules of civil procedure provide

for service ex juris in such cases of an express contraetual choice of forum. The freedom

of transaction parties to select the forum is contemplated to apply in secured transactions

under the Art. 42 (1) (e) of the Drafi Clmmtial. For purposes of prorogation under Art. 42

(1) (c) it is sufficient that parties submit to the jurisdiction of the court of a Contraeting

State. Compared to Art. 17 of the Brussels/Lugano 0mrmtiaIs ncither the defendant nor the

plaintiff have to be domiciled in a Contraeting State.

" See Teùey, ibid. at 800 note 35 citing Dicey& Monis, ibrJ. at 400 et"'1.,r. 31 (4).
7S See Sociité Natiœale IndustridJe Aérospatiale v. LeeIGtiJak, [1987] 3 AIl ER. 510 (p.q; Amchm, supu noIe
70; Castel, supra note 61 al 254 et "'1., para. 144; Dicey & Morris, il%!. al 408 et"'1., r. 31; Born & Westin,
supra noIe 54 c. 4 C. at 242 et seq.
76 See generally, Castel, ibid. at 259 et "'1., para. 146; Teùey, supra note 58 al 796 et"'1., Dicey & Monis, ibi:/.
at 405 et"'1., r. 31; An. 3137 c.c.Q.

20



•

•

ChapterTwa
International Jurisdiction in Enforcement

Unlike this Art. 17, wruch monitors the choice of jurisdiction in Europe, Art. 42

(1) (c) does not stipulate exclusive jurisdiction of the prorogated court. The exclusive

character of such prorogation would then have to be determined IlfFfori J7rr1rCffItt': This

form of dispute resolution would, ergo, be subject to the fundamental public policy of

another court having jurisdiction." Such considerations include grossly uneven bargaining

positions" and a choice would not be possible where de~ lata or in line with specifie

case precedent only specifie courts have exclusive jurisdietion,lo or would simply have at­

tributive character because the mere location of the defendant is a codified rule of public

order, as trus was the case unti11994 in Quebec.RI

In contrast to Quebec and European courts, Canadian Common law courts have

discretion as whether to stay proceedings on breach of an agreement stipulating exclusive

jurisdietion, founded either in statute or in precedent." Forum selection clauses are en­

forceable unless convincing grounds of unreasonableness or injustice exist, or where

statutory provisions or precedent implementing public policy so provide, e. g., in the case

of third parties that are not bound by a selection clause." With good reason Canadian

courts appear more inclined to interpret jurisdiction as exclusive, forbearing from severe

formulation requirements and thereby favouring foreseeability and avoiding uncertainty of

jurisdiction in international trade."

In the United States, the enforceability of forum selection agreements has only

been recognised since 1be B1fJ71IJ'l v. Zapata OjfShare OJ." and is equal1y refused for unrea-

77 See Caslel, ibid al 263 et $&J., para. 147.
" See Waal, supra noIe 39 al 5, explanalory noIe 13.
79 See Fairfield v. Law, [1990] 71 O.R. (2<1) 599, c.P.c. (2<1) 65 (H.G].) al 69 [hereinaher Fairfie/d] ciled in
Castel, supra noIe 61 al 263, para. 147.
ID See Castel, ibid. al 263, para. 147.
Il Art. 68 c.c.P. applies "nonobstanl convention contraire". See, e.g., Vida:> Jacklan Ioc v. CcIieux, [1987]
RD.J. 312 (CA); E. Groffier, Prrosde Droit Intematiara/ PriliQué/;mJis, 4,h ed. (Cowansville, Qc.: Yvon Blais,
1990) al 247 et seq., para. 250 and al 260, para. 268 [hereinaher Prros DIPQ]; see D. Ferland, B. Emery &J.
Tremblay, Pnris de PrrxrfiJtre CiWe du Q!iéhr: (Cowansville, Qc.: Yvon Blais, 1992) al 82, para. 84. For the
innovation broUghl aboul by the las! paragraph of AIt. 3148 C.c.Q., which gives more party aUlonomy by
requiring a defendanl - even if il is domiciled in Quebec - 10 submil 10 Quebec jurisdiction. See E. Grof­
fier, lA RI:jimne du Droit Intematiara/ Pmi Q<ébhJis • Supp/bnmt au Prros de Droit Intematiara/ Prili q.!biois
(CowansvilIe, Qc.: Yvon Blais,1993) al 141 et $&J., para. 125 [hereinafter lAR<%>me].
" See Castel, supra noIe 61 al 261 et $&J., para. 147 with extensive references 10 jurisprudence and stalUlory
provisions. For considerations relevanllo diseretion, sec ibid. al 265, para. 148.
B) Sec Neufô:arJJarri {A.GJ v. CbnrhiIl Falls (lAbrador) Corp. LId. (1984), 49 Nfld & P.E.I.R. 181, 145 A.P.R.
181 (Nfld S.c. (r.D.»; see generally Fairfield, supra noIe 79•
.. See Castel, supra noIe 61 al 264, para. 147•
"See TheB_v. Zapata OjfShOlf!Co.,407U.S. 1 (1972); see Born&Westin, supra noIe 54 c.4 A. al 173 et
$&J. and 189 et $&J.
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sonable and unjust clauses as in cases of fraud, unequal bargaining strength, biased or se­

riously inconvenient forum or where other public policy considerations require it. In con­

trast to the less rigid Canadian jurisprudence, u.s. courts make exclusive or concurrent

character of the clause strictly depending on the specifie tenor of exclusion of the stipula­

tion."

From this recap of Common law rules it also becomes evident that prineiples of

fommnnna:Il1W1ÎDlS and of contractual exemption from the stay of proceedings under fOnln

nnn a:II1W1ÎDlS," whicll are entirely unknown in the codes of civil procedure of Continental

Europe, are likely to be applicable to forum selection clauses under the Drafi Convnit:n.

Neither does Art. 42 (c) comain fonnal requirements. A1together, this choice of

jurisdiction rule appears rather undeveloped compared to Arts. 17 of the Bmssels/Lug:rm

0Jrnmtims but at the same tme reflects the liberal approach of Common law jurisdictions

concerning party autonomy and court discretion. As a maner of fact, courts of those ju­

risdictions are most frequently seized in maners of secured aircraft transactions, notably

under § 5-1402 of the New York Gneral Oblig:ttinns Law." Art. 17 does not apply to provi­

sos that prorogate to such a non-European court. A1though Art. 17 applies in cases where

both parties are domiciled outside Europe, it is unclear if this provision or domestic law

applies in cases where one of the parties to the agreement on European forum is domi-

" See the jurisprudence cited by Born & Westin, ibid. c. 4A. at 173 et"'1' notes 6, 8, 9 and 10 and accompa­
nying tex!.
87 See RuIes ofCiti/ Proœ:Ime, RR.O. 1990, Reg. 194 as am., r. 17.02 f. ili. [hereinafter Ü7tario RuIes]ô Castel,
supra note 61 at 261 et "'1., para. 147. Forthe status of jimm _ crm:mims under the New York choice-of·
forum clause, which will be explained instantly in the tex!, sce DR. Bunker, 1k UrwofAerospaœ FiMnœ in
Gmada (Montreal: McGill University lCASL, 1988) at323 et"'1.
" See below, Ouprer 7brœ Vi A. 4. b. This section of the New York Germl Obligpliœs Urw, orùine:
Senate of the State of New York <gopher.//Ibdc.senate.state.ny.us/O/.Iaws/General Obliga.
tions/GOBS-1402> (date accessed: 14.7. 1998) [hereinafter G.OL.1 reads

"§ 5·1402. Choice offorum. 1. Notwithstanding any aa which limilS or affects the right of a
person to maintain an action or proceeding, including, but not limited to, paragraph (h) of
section thirteen hundred founeen of the business corporation law and subdivision two of
section !Wo hundred-b of the banking law, any persan may maintain an action or proceeding
against a foreign corporation, non-resident, or foreign state where the action or proceeding
arises out of or relates to any conma, agreement or undettaking for which a choice of New
York law bas been made in whole or in part pursuant to section 5-1401 and which (a) is a
contract, agreement or undenaking, contingent or otherwise, in consideration of, or relating
to any obligation arising out of a transaction covering in the aggregate, notJess than one
million dollars, and (h) whic1l contains a provision or provisions whereby such foreign corpo·
ration or non·resident agrees to subnùt 10 the jurisdiction of the courts of this state. 2­
Nothing contained in this section shall be construed tO affect the enforcement of any provi­
sion respeeting choice of forum in any other contraa, agreement or undettaking."
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ciled outside Europe." Arts. 42 and 43 only formulate minimum solutions. Therefore,

exceptions and problematic cases remain to be resolved by the court seized.

C. The Location of the Aircraft übject, Draft Art. 42 (a)

The interests of creditors in a speedy availability of judicia! help justify the in rem

jurisdiction of the courts at the situation of the mobile equipment, even if the defendant is

not domiciled in that jurisdiction. The mere location of aircraft equipment within the ju.

risdiction constitutes a close and rea! connection to the court seized of the matter.90 This

foundation for in nm jurisdietion cannot be compared to exorbitant ground of jurisdiction

in perscnom over a defendant not domiciled but with an article, asset or object of the claim

in that jurisdiction." However, for purposes of speedy judicia! relief, jurisdiction could be

based even on exorbitant grounds, i.e., without genuine Iink to the Forum State." This

" For domestic law see, eg., Bundesgerichtshof (German Federal Supreme Court, BGH), 24 November
1988- III ZR 150/87, (1990) 10 IPRax 41 [Germany~ BGH, 14 November 1991- IX ZR 250/90, (1992) 12
IPRax 377 [Germany~ Oberlandesgericht München (Court of Appeals Munich), 28 Seplember 1989-24 U
391/87, (1991) 11 IPRax 46 [Gen.nany1 C. Kohler, "Internationale Gerichtsstandsvereinbarungen - Liber·
alitat und Rigorismus im EuGVU", (1983) 3 IPRax 265; J. Samùeben, "Internationale Gerichtsstandsver·
einbarungen nach dem EWG·Übereinkommen und nach der Gerichtsstandsnovelle" (1974) 27 NJW 1590
at 159~. (lheClY of reduction); for European law R. Geimer, "Ungeschriebene Anwendungsgrenzen des
EuGVU - Müssen Berührungspunkte zu mehreren Vertragsstaa':en bestchen?", Case comment on OLG
München, ibid, (1991) 11 IPRax 31, Kropholler, supm note 47 at 163 etS8J., Art 17 para. 4 with references;
see also EuGH EWS 1994, 353; generally, see Terley, supm note 58 al 807 etS8J.
90 For an example in nationallaw, see 573 (3) of the Gèsetz über die FreiwiJlig! GerUhtsbzrkeit (German Non­
conlenliousJuriscliction Act), 52369 (1) BGB(~; Mamrv.S~, [1939]42 R.F. ISO
(C.S. (Qc.)); Groffier,Pniis DlfQ, supm note 81 al 276, para. 290.
" This ground of juriscliction is advantageous from an enforcement perspective and is emboclied, e.g, in 5
23 of theE~ ZJ/I'ZiUl~ um 30. janJIaT 1877, RGBI. l, 19 February 1877, 83 in der
Fassung wn 12 Sepumler 1950, BGBI. l, 1950, 533 (German Code of Civil Procedure) [hereinafter ZPO]:
V~tsstand. Sec Kege1, supm note 64 al 806, 5 22 il and O'Malley& Layton at 1295, para. 51.30.
For Art. 3152 C.c.Q., Arts. 73 and 75 C.c.P., see Groffier, Pniis DlfQ, s~ noIe 81 al 252 et S8J., paras.
258 etS8J.; id.,14Rfjinme, supm note 81 al 143 etS8J., para. 129 and Ferlancl, Emery& Tremblay, supu note al

88 etS8J., para. 90etS8J. Il should be noted!hat even juriscliction innm al the location of the object is exclu­
ded under Art. 3 of the BrusseIs/Lu!J11'O Ommbazs, although there is a sufficienùy close re1ationship to the
forum. Juriscliction is not exorbitant in this case. See Kropholler,s~ note 47 al 67, Art. 3 para. 4.
"See Art. 3140 c.c.Q.; Kropholler, supm note 47 at 228 et S8J., Art. 24 para. 8 with references to German
doctrine and judgements for the case of Ast. 24 BrusseIs/Lu!J11'O Ommbazs, wbich refers to the domestic law
of the state where interim measures are sought. Shouid this domestic Iaw (e.g. 55 919 A1tem.l, 937 (1) ZPO,
ibid) refer to the domestic trial court for precautionary orders and at the same cime Art. 24 of the Brus­
seIs/~ Ommbazs give competence te the trial court of another State for interim mesures and arrest the
majority view in doctrine and jurisprudence .news juriscliction based on exorbitant provisions in ortler not
to incommode the daimant. A close connection to the trial State is, however, necessaty under 523 ZPO,
ibid Sec BGH, 2 July 1991 • XI/ZR 206/90 (1992) 12 IPRax 160 and (1991) 44 NJW 3092 [Germany~ P.
Schlosser, "Einschriinkung des Vermogensgerichtsstandes", Case comment on BGH, ibid. (1992) 12 IPRax
140; R. Geimer, "Rechtsschutz in Deutschland künftig nur bei InIandsbezug?". Case comment on BGH,
ibid (1992) 45 NJW 3072; G. Dannemann, "Juriscliction Based on the Presence of Assets in Germany - A
Case Note" (1992) 41 Int. Comp. L Q. 632.
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consideration resembles a [arum nœ WI1W1Uns ana!ysis under Common law. In Anglo­

Canada, territorial competence onlyexists in the case of a rea! and substantive connection

between the forum jurisdietion and the defendant or the subject matter of the proceed­

ing", based on the principles laid down by the Supreme Court of Canada (SCC) in Mor·

guarri lmestma11S Lfd. v. De SIWJ}f!-" Only in Alberta and Newfoundland aprimafade reason·

able cause of action is sufficient to assume jurisdiction:' The exceptiona! CJPTA catego­

ries of assumed competence a!so encompass the jurisdietion where persona! property is

physically located" and the jurisdietion where relief is sought in the nature of forec1osure,

sale, delivery of possessioll, redemption or re-conveyance in relation to mortgage, charge

or liens" on property (!ex /ori exrx:utionis)." These categories are absolutely relevant to the

discussion of jurisdietion regarding daims in aircraft equipment and find confirmation in

the Persona! Property Security Legislation, wlùch is dec1aratory of the law as it stood be­

fore. Procedural matters affeeting the enforcement of the rights of a secured party in re­

spect of coUateral other than intangibles are govemed by the law of the jurisdiction, in

wlùch the coUateral is located at the time of exercise of those rights." Simi1arly, sinee in·

tangibles do not have a discernible physica! situs, the texlori applies to procedura! matters,

e g., rules of pleading and evidence, affecting the enforeement against intangibles.loo

Jurisdiction in nm exists under the same constitutiona! restrictions as persona! ju­

risdietion since prejudgement attachments of persona! property have been provided for in

"See Northem Sales Ül. v. Gawn77lJ1l TradingCorp. oflran, [1991]81 D.L.R. (4·h) 316 (B.e. CA) and the fur­
ther references in Castel, supm note 61 at 204, para. 126 note 23.
" SeeM~ Il11ES1mmtS Lrd. v. De 5àto)e, [1990]3 S.C.R. 1077,76 DLR (4·h) 256, 52 B.e.L.R. (3nl) 160,
[1991]2 W.W.R. 217, 122N.R. 81, 46C.P.e. (2oJ) 1; Amd>m,supra note 70.
" For the corresponding IùJes ofCiUI Proœfme in Alberta and Newfoundland, see Castel, supra ncœ 61 at
205, para. 126.
"See OltarioIùJes, supm note 87, r. 17.02 (a); SanJa Marina ShippiTgÜl. S.A. v. Lsmh::m & Moore Lrd., [1978]
180.R. (2<1) 315, 5C.P.e. 146, 82DLR (3nl) 295 (ILCJ.):Castel, iW. al 206, para. 127 a.).
" In this paper, the tenn "lien" generally is used in ilS primaJy sense of being given as a privilege by law and
not by contraet. See Halsbmy~ laws off'.ntani, vol. 28, 4" ecI. reissue (London: Bunerworths, 1997) at 352,
para. 702. Occasionally, however, it cao be used as an example for a security or in the sense that it cao only
attaeh to property wlûch is or has been the subject of a transaction between the parties, notably in a U.5.
context, where the tenn is sometimes used more loosely. See R.S. Vasan, ecI., 7k O=dian Uzw Diaiatary
(Don Mills, Ont.: Law and Business Publications, 1980) "lien" al 227; B!4ck, supra note 27 s.u "lien".
" See OltarioIùJes, supm note 87, r. 17.02 (e); Andmtt. v. 71xnw [1935] O.WN. 228, [1935]3 D.L.R. 286
(H.e.}.); Castel, supm note 61 al 217, para. 127 j.)•
.. See, e.g., PersrmaI Properry 'iwtrilyAct, S.O. 1989 c. 16, R.S.O. 1990, c. P-l0 as. am., s. 8 (1) (a) [hereinafter
aP.P.S.A.J; see Castel, ibid al 481, para. 334.
UXl Art. 8 (1)(b) of the O.P.P.S.A. and the A/lm, PersrmaI ProperrySro-oilyAct, SA. 1988, c. PA.05 [hereinaf­
ter A.P.P.5.A .]; Castel, ibid; J.5. Ziegel in J.5. Ziegel & Dl. Denomme, eds., 7k Oltario PersrmaI Properry
Sro-oilyAct- ~andA~(Aurora, Ont.: Canada Law Book, 1994) al 96,S 82.
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ShajJcrv. Hcitnd° l and will thercfore be elaborated under IV. Exceptions only apply wherc

daims to the property itself are the source of the underlying controversy beeween the

plaintiff and the defendant, and in certain cases of attachment jurisdiction, such as close

relation of the daim and the attached property or other minimum contacts to the fo·

rum.'02 The Unidroit Draft is in perfect hannony with this jurisdictional ruIe of national

law.

D. Forum Rei· The Location of the Defendant, Draft Art. 42 (1) (h)

The ruIe originally inserted in Art. 15 (3) (h) Drafi Conwztial (November 1997 ver­

sion) oriented jurisdiction to the location of"one of the parties". This might result in ex·

cessively favouring the secured plaintiff by introdueing an exorbitant ruIe aetor SfYJUiJurfa·

mm aaoris in contradiction with the universally recognised jurisdiction ruIe according to

which the defendant's location determines the jurisdiction: aetor sequiJur/arum ni. IO
' Al·

though jurisdiction could be based on the domicile of the defendant or his place of ori·

gin"" the international consensus and, in line with it, the latest Draft Art. 42 (1) (h) ex­

pressly lay down this place of the defendant as an alternative. This forum is likely to be

within the jurisdiction of enforcement, which parties to a transaction will most frequent\y

antieipate. The same basic principle for jurisdiction in the Member States to the Brus·

se/s/Lugam Onrmtions is set out in its Art. 2 (1), in An. 3134 c.c.Q. and Art. 68 C.c.P.

Unlike these provisions, the Drafi Ccmmtün does not attribute primary character to this

ruIe of jurisdiction. Instead, the evolution of the draft, tending to empower the secured

fmancier, again shows the prevalence of creditor interests with a variety of accessible fora.

The most traditional basis of judicial jurisdiction in Common law is the physicaI

presence of the defendant, whether permanent or temporal}', in the territol}' at the cime

of service of the originating process. IOS This presence normaIly is rooted in domicile, OIm­

nary residence or business in the jurisdietion. According to present law, foreign airline

corporations underiie Anglo-Canadian provincial or territorial jurisdiction to the extent

101 See ShajJerv. HeiJner, 433 U.S. 186 (1977).
102 See Richman & Reynolds, supra noIe 71 al 127 el "'1, § 44 [h].
10) Sec Goode, supra noIe 41 al 13. This principle traces back IOJustinianUS l, Cah (AD. 529), C 3,19,3.
10. See F.K. von Savigny, A Tmztisern the OnfliaofLaws, and the LimilsoftheirOperatim in RespectofPlaœand
Tme, trans. W. Guthrie (Edinburgh: CIatk, 1869) al 67 el "'1'; see W. Kennen, "Hannonisation and lhe
Juclgements Convention - Historical Influences", (1993) 1Eur. Rev. Priv. L 83 al 90 el"'1.
lOS Sec Castd, supra noIe 61 al 202, para. 123; Tetley, supra noIe 58 al 795.
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10c.'Ù rules of procedure grant service of the originating process.'o, This astonisrung and

elsewhere Iittle accepted starting-point is based on English precedent. English courts have

assumed jurisdiction even when the dispute is totally unrelated to England, provided that

the defendant has been served with the writ in England or Wales (a few minutes in transit

at an English airport are sufficient for trus purpose).'07 In most Canadian provinces such

is not possible. Territorial competence only OOsts witlùn the scope of a real and substan­

tive connection between the forum jurisdiction and the defendant, as explained under b.

As mentioned, parties generally expect the location of the debtor of the secured daim to

be the place where enforcement takes place and, hence, expect procedural issues to be

govemed by the !exfari.
For an U.S. court to have jurisdietion in persorwn, a defendant corporation mUst, if

not incorporated, be registered in the Forum State. No federated State Iirnits its jurisdic­

tion to domestic corporations. In all States there are ample grounds for jurisdiction over

non-consenting foreign corporations as weIl. For example, a foreign corporation wruch is

canying on substantial business activities on a regular and continuous basis in the forum

State may be held to be present in that State. Trus means that it can be sued there as re­

gards daims that neither have arisen in conneetion with the local activity of the corpora­

tion, nor have any oth~r relationsrup to the Forum State.'o, If an absent foreign corpora­

tion has had sorne contact with the Forum State and the disputed daim has arisen out of

trus contract the Forum State will have jurisdiction under the terms of rus long-arm stat­

ute. Limits of jurisdiction only are imposed under the constitutional requirement of due

process of law'09, wruch requires that the defendant must have certain minimum contacts

with the forum so that the bringing of the suit does not offend the "traditional notions of

fair play and substantial justice."'10

106 See, eg., Ontario Rules, supm noIe 87, r. 16.02 (1) (c): "Where a documenl is 10 be served personally, the
service shall be made, on any olher corporation, hy leaving a copy of the documenl with an offiœr, direaor
or agenl of lhe corporation, or with a person al any place of business of lhe corporation who appears 10 be
in control or managemenl of the place of business." See Castel, i/%J. al 203, para. 124 with funher refer­
ences in note 17.
"7 See Enrfish Ommt Lrw l'7rxa:iJlIe Act, 1852 (tI.K.), 15 & 16 Viel., c. 76, 55. 18 & 19; Rules ofthe S"f'7'1'E
O>nt, Order 11; see Castel, ibid. al 204, para 126.
'cs See Perkins v.~ Cons:!lidattd MiningOmp:my, 342 US. 437 (1952); R_(Seo:nJ) ofth! Lrw of
O:njIiaof14ws, § 47 (2) (1971) [hereinafter Restabmml OnfIiaof14ws]; see Richman & Reynolds, supu noIe
71 al 83, § 31 [b] and al 99etseq"§ 36 [c].
'09 See J7lIemaJia7a1 Shoe Omp:my v. Swe ofWashinrJm, 326 U.S. 310 (1945) [hereinafter J7lIemaJia7a1 Shoe];
Richman & Reynolds, ibid. al 29 et seq., § 20 [a].
!l0 See J7lIemaJia7a1 Shoe, ibid. al 316.; Richman & Reynolds, ibid. al 97 et"'1"§§ 35 et"'1'
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The govemment representatives deliberating on the version of Art. 42 (1) (b),

which is fina1ly going to be retained, have to be aware of the excessive character that the

plaintiff's location would represent and bear in mind the far-reaching and internationa1ly

disturbing developments brought about by the new ltalian private internationallaw.'11

However, in practice an Art. 42 (1) (b) that a1Iows suit against a defendant within its own

jurisdiction is likely to be of minor relevance compared to the "creditor-friendly" express

choice of jurisdiction or the situs of the equipment.

E. The State of Nationality Registration, Art. XX DraftAEP

The jurisdiction of the State of nationality of the aircraft is a tribute to the tradi­

tional mission of nation-States and Iikely to be widelyaccepted by States with interest in

the ratification of a Convention on International lnterests in Mobile Equipment.

Yet, the nationality factor appears outmoded in the context of private interna­

tional business law as it has never had a significant role for economic aetivities and re­

vealed obstructive to the need for flexibility of globalising business genera1ly'I2, and to the

needs of aviation fmance industry in particular.1IJ The nationality criterion in relation to

aircraft does, even if investment lawyers might be accustomed to it (ofinio juris, lo/'fP am·

suetudo), not meet the requirement of foreseeability in modem aircraft fmancing.'14 lt is a

figure of public internationallaw that has fit for human or juridical persons and vessels,

but origina1ly not for aircraft. "The first ba1loon flights were in 1783, but it was not until

111 See l.eg Tl. 218 del 31 mzrzo 1995 - Rifrmna del sÏStJma italiano di dirittD inIEn=ionaIe priwto, Gazz. Uff.
Suppl. Orcl. n. 68 al. n. 128,3 June 1995, Art. 3; see P. Kindler, "lnternaùonale Zustandigkeit und anwend­
bares Recht im italienischen I.P,R·Gesetz von 1995" (1997) 61 RabelsZ 227 at 243 et "'1. and V. Starace,
"Le champ de la juridiction selon la loi de réfonne du système italien de droit international privé", (1996) 85
Rev. cri. dr. internat. privé 67 at 82.
112 The importance of the conneeting factor "naùonality" even for the detenninaùon of an individual's pero
sonallaw in those Continental European countries where it has a long tradition is pennanenrly diminishing,
see Castel, supm note 61 at 83, para. 28 and at 573 et "'1., para. 437; Kegel, slq"mt note 64 at 322 et seq.;J. Kso­
pholler, IntemaJia1aksPrimtnrht, 20d ecl. (Tübingen:J. C. B. Mohr[pau! Siebeck],1994) at 248 etseq. and the
essays in E. Jayme & H·P. Mansel, eds., Nation und Staal im lntematiazakn Primtnrht (Heidelberg: CF.
Müller, 1990).
IIJ For the reeent enuy into force of Art. 83bis of the 0mmtilIn on International Ci<il Aviatim, 7 December
1944, 15 UN.T.s. 295, lCAO Doc. 7300/6 [hereinafter CJJi<ag> Co""",",,] and modern developments in the
private internationallaw and doetsine of many industrialised States, see below, Ch:tpter 7hrœ VIII. For the
naàonal ownership requirernents in many States, see NM Matte, Tnmiseon Air- AeronautiatlLaw (Toronto:
Carswell, 1981) at 547 note 8 and accompanying text, para. 197.
11< See also and compare, although in the context of the contract of caniage, A. Kadletz, Conj/it:ts cfl.ttws in
Priwte InJem1tÎtJnal Air Law (llM Thesis, McGill University Institute of Air and Space Law 1996) [unpub­
lished] at 98 et "'1. For the interests and expectations of parties to secured transactions, see Cb:per 7hrœ Vl
A. 2. and VIII. A., above. See also M.Milde, "Confliets of La"", in the Law of the Air" (1965) 11 McGill L.
J. 220 at 245.
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the beginning of the twentieth centwy that internationallaw began to assign the quality of

nationality to flight instrumentalities."115 Today, the legal status of aircraft also includes

nationality for purposes of public international order. By contrast, when "personal prop'

erty[, specifically mobile equipment,l has no locality""' it is difficult to see how it can

have - for purposes of transnational private commerciallaw - a nationality, which tradi·

tionally is based on territoriality. Only its inherited use can explain the current "petrifac­

tion" in Art. XX Drafi AEP.

Jurisdiction in the State of Registration under uniform substantive law has the

same effect as the execution in a foreign forum under the extraterritorial application of

domestic law under the Gmeaz OJmmtion, but does not give any substantial contribution

tO the question of jurisdiction. If this court applies internationally uniform law in order to

suit the needs of the aircraft industry such a jurisdiction is even less justified under the

most advanced Unidroit framework than it is under the less developed G= OnœntÙlI.

F. An Uncertain Defence • Foreign Sovereign Immunity, Art. XXI Draft AEP

Internationallenders are "plagued by defences based on sovereign inununity".'''

Consequently, Drafi AEP Art. XXI denies foreign States their sovereign inununity as an

aet of jurisdictional defence where they have waived their inununity and respected the

mies on jurisdiction contained in Art. 42 and XX. Under what exact circumstances this is

the case is not specified. Therefore, courts will e g., have to recur to the jurisprudence de·

veloped by U.S. courts under § 1605 (a) (1) Foreign Soweigz lmmunities Act."' Contraeting

parties can avoid uncertainties by extensive and precise drafting. Financing institutions

and airlines that are more than 50 % govemment owned are weil advised to include, and

they usually do include, explicit inununity waiver clauses in their fmancing contract in or·

der to free banks from trial, enforcement and prejudgement attachment risks.'l9 There­

fore, only such express waiver appears to be referred to. It is still unclear why the issue of

Ils I.e. Cooper, "A Study on the Legal Status of Aircraft" in LA. Vlasic, ed., Explcmtit:ns in Aerospaœ Uzw­
Sekrœd Essays byJohn 0Jbb 0J0per 1946-1966 (Montreal: McGilI University Press, 1968) 204 at 216 and foJ·
lowing tex!.
"' Si/l v. Wcmwick (1791), 1 HBJ. 665 at 690, Lord Loughborough CJ. See below, Cbzprer 7brœ VIII. A.
117 e.T. Ebenroth & LE. TeilZ "Wmning (or Losing) by Default -Arx of State Doctrine, Sovereign Immu·
nity and Comity in International Business Transactions", (1985) 19 Int'J Lawyer 225 at 227.
"' See Foreign Sw!n:i[7' lmmunities Aer, 28 U.S.e. §§ 1602-1611 (1982) [hereinafter ElA]; See Verlinitn B. V.
v. CmtmI Bank ofNilJ!lia, 488 F. Supp. 1284 (S.D. N.Y.l980); see Born & Westin, s"pra note 54 c. 6 e. at 347
etseq.
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sovereign immunity has not been further elaborated given the universaIly recognised re­

strictive approach to State immunityl20 and, in addition, the major difficulties in inter­

preting the important commercial activities exception of, c.g., § 1605 (a) (2) FSIA121 or

section 5 of the Canadian State Immunity Aà 1985.'" Art. 10 (1) in conjunction with Art. 2

(1) (c) (i) of the Interrla1iood Law Com7issiœ Drafi Articles on Jurirdit:tiard lmmunitics of
States"', w!-ich c1earlyexcludes the availability of the defence in the case of sale of goods,

would certainly have provided useful guidance in this respect. Taking into account the

immunity of State property from attachment, any immunity rule in secured transactions

would also have to define the technical meaning of the word "property" as, c.g., in s. 7 (3)

SIA.''' However, given the impression that civil aircraft financing as contemplated by the

A EP typicaIly is a commercial activity (aaa jure [§!StÜnis), despite the fact that purchasing

airlines rnight be partiaIly state owned,'25 one might think that the Convention better

contain a stipulation c1arifying the exclusion of every reference to sovereign immunity.

The use of this doctrine by the courts in cases where parties have not agreed on clauses

waiving immunity might make extra-judicial remedies for creditors indispensable and dis­

credit the value of the new rules elaborated by the Convention.'"

G. Jurisdiction for Claims regarding the ContractuaI Performance

The jurisdiction conceming contraetual daims remains untouched by rules re­

garding personal property rights.121 Hence, according to § 5-1402 G.OL, courts have ju­

risdiction for contraetual c1aims where a substantive choice of New York Iaw has been

made and such forum been selected. As an alternative to the forum rei particularly, Art. 5

no. 1 Bmsscls/Lugano 0nœ1Ji00s refers to the jurisdiction of the place where the specific

119 See Born &Westin, ibid. c. 10 B. al 613.
120 See HM. Kindred et al., ecls., Intematia1alLaw -Œilflyas lruerprmrJandApplitrJ in Gtnada, 5'" ed. (l'oromo:
Edmond Montgomery, 1993) al 284.
l2l As recognised br the Justices While, Berger, Powell and Rehnquist in AIfrrd DunhiIJ ofLond:n, Inc. v.
0J>z, 425 U.S. 682 (1976).
122 See State Imm:mityAet 1985, R.S.c. 1985, c. 5-18, as. am. 1991, c.41, s. 13 [hereinafter SIA]. For differen·
tiation belWeen public and commercial aets, see Kindred, supm noIe 120 al 289 elseq.
123 as adopled al 43n1 session, 1991 and recommended la UN General Assembly.
12' See SIA, supra noIe 122 s. 7 (3): "[a] ship or cargo owned by a foreign Slale includes any ship or cargo in
the possession or control of lhe stale and any ship or cargo, in which the stole bas an inlerest.· See Kindred,
supm noIe 120 al 309.
125 See FSIA, supm noIe 118 § 1603 (h); McDonne/I DouIfas Cap. v. Islamic Repuliit:oflmn, 758 F.2d 341 (8·b
Cir.) cert. den. 474 U.S. 948 (1985) and Born &Westin, supm noIe 54 c. 6 C. al 342 etseq. and al 362 etseq.
126 See Ebenroth& TeilZ, supmnole 117 al 230.
127 See Castel, supra noIe 61 al 208, para. 127 e.).
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comraetual obligation, which is disputed between the parties, has to be performed. This

has to be determined according to the law applicable to the contraet. For this purpose, the

court applies its own comraetual confliets of law rules following the rule in Tessili v. Dun·

Iop, 121 which will lead to the application of the place of performance specified by the

Rome 0Jmmti0n œ the lAwApplicah/e co 0Jntmaual OliigationS" or the uniform sales law of

the UN 0Jmmti0n œ the Intematiand Sale ofGoods. IJO The Tessili judgement neither defined

nor allowed the definition of a uniform European place of performance, c.g. the place of

delivel}'.

In a similar way to Art. 5 no. 1 of the Brussels/Lugano GJmmtUns, Art. 3148 (3)

c.c.Q. stipulates that Quebec authorities have alternative jurisdietion if "one of the obli­

gations arising from a comraet was ta be performed in Quebec." Canadian Common law

provides comparably more alternatives. Notably, an (alleged) breach of contraet within

the jurisdietion,'JI the conclusion of the contraet within the jurisdietion, a corresponding

forum seleetion for proceedings in respeet of contraet, or the authority of the law of the

jurisdiction over terms of the contraet are sufficient to establish jurisdietion.1l2

121 See Tessi/iv. Dunlop,Judgement of 6 Oaober 1976, C12/76, [1976] E.C.R. 1473, (1977) 30 NJW 491; R
Geimer, Case comment on Tessili v. Dunlop (1977) 30 NJW 492.
'" See EEC ÜJnunIion an lb! Law Applic1ble ID O:.vztractzia/Oli~, 19 June 1980, (1980) 29 LL.M 1492,
[1980] O.J. L. 266/1, An. 4 (2) [hereinafter RaneÜJnunlion].
130 See UN Ommtian on lb! lntematimal Sale ofGoals, 11 April 1980, UN. Doc. A/CONF. 97/18 Annex 1
(1980), 1489 UN.T.S. 3, (1980) 19 I.LM 671 [hereinafter aSGl,An. 57 para. 1 a, according to which ju­
risdietion would follow the location of the vender. See O<stan MtJde Cmme1daI LttI. v. Storm Metal1b:tu
GnbH,Judgement of 29 June 1994, C288/92, [1994]E.C.R. 2949, (1995) 48 NJW 183. This however may
be considered as an additional jurisdietion at the place of the vendor, unwanted by the ClSG and the Brus­
se/s/Lufflno Ommtit:ns - a clear argument against a qualification 1'f§!rAUSa!•
IJI See De HIZ1JiJIondAimuftofCaruW Ltd. v. Metrrf/iiJt lnt:. (1978) 29 c.P.c. 225 (Ont. HG.J.).
ll2 See Castel, supra note 61 at 208, paras. 127 e.) and f.).
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Conflict of Laws in the Law of Secured Transactions

The following Chapter will give a detailed explanation and examples of the basic

legal issues that arise when a secured transaction affecting an aircraft, nothing but a so­

plùsticated form of social relation, steps out of a locally restricted single legal order and

thereby gives up unity, coherence, legitimacy and proximity of the law which has given

birth to it, lJ3 notably with regard to its sole reason of existence, which is its enforceability

against a defaulting debtor.

I. DrvERSITY OF LAw AND CONFLICT OF LAWS

Conflict of laws situations in aircraft securitisation arise due to several essential

characteristics of aviation equipment. First of ail, aircraft is by nature a supranational ob­

ject, destined to overcome long distances within short time and regardless of territorial

and, ergo, jurisdictional boundaries. Secondly, once a manufacturer has completed the

aircraft building and delivered it to its operator it is permanently mobile. Thirdly, as an

object incorporating the most advanced aviation technologies, it is of high unit value and,

hence, subject to personal property or other real rights, notably mobile securities. These

characteristics, finally, lead to the inconvenience that eve'Y right or interest in aircraft,

which is based on a national system of real transactions, cornes into conflict with those

foreign legal systems where that mobile right has to take effect. Aircraft securitisation,

therefore, faces the problem of "polyjuraIity", i.e. the muitiplicity of legal sources''', in the

reaim of transnational co-ordination of the conditions of creation of personal rights and

of the effects of such creation.

II. THE COST OF DISHARMONY

The considerable amounts of funding involved in the financing of high-tech

equipment reinforce the need for credit enhancement through a stable and reliable inter­

national system of secured transactions. Credit enhancement Ois the art of strueturing a

m See A. F1essner, lnle>esJenjurispnJenz im lnternaticnalen Pri'lJ1t1frht (Tübingen: J.C.B. Mohr[Paul Siebeck1
1990) at50.
m See P. Legrand, •Against a European Civil Code" (1997) 60 Mad. L. Rev. 44 at 59.
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transaction, through economic agreements and legal mechanisms, so that the transaction

is seen by both the creditor and the debtor as prospectively profitable. In other words, the

goal of credit enhancement is to minimise the creditor's risk of loss due to non­

performance while nonetheless allowing the transaction to be profitable for the debtor."1J>

The cost of disharmony in the law of secured credit generally, and among national insol­

veney laws more speeifically, otherwise would be such that credit transactions are discour­

aged due to excessive1y high finaneial risks for creditors in the case of a failed transaction.

Even without failure, a financier who cannot COllOt on direct'" or indirect'" profits flow­

ing from his advancement of funds because the cost of the transaction is, due to the type

of security mechanism involved, higher than the profits generated by the expected return

on investment does not have an incentive to engage in individual extensions of credit.

Most banks and finaneial institutions, therefore, avoid considering mobile collateral, not

tO mention aircraft as a basis for granting secured loans. ll'

III. Al'PROACHES TO RE-ESTABLISH HARMONY

Methods to overcome these in fins et arigJ legal problems are typica1ly national,

though internationally llOcoordinated conflict of law rules, rules of substantive law en­

acted for transnational cases, conflicts of laws rules harmonised through an international

legal framework of a specific convention, uniform mies of substantive domestic law for

transnational cases, or plurilaterally co-ordinated rules of substantive law for transnational

cases.1l9 The method applied to a particular problem in private internationallaw depends

on the conceptual compatibility of severa! domestic laws. In the absence of such com­

patibility a mere co-ordination by way of national or international conflict of law rules

does not lead to acceptable resu1ts. In this case, ooly uniform substantive law, which en-

Ils Cohen, supra noIe 14 al 175.
116 Direct profits are derived From inlerest charges in excess of lhe creàilor's cime value of lhe money. See
ibid. al 174
ll7 Indirect profilS are derived from the ftnancing of profitable sales of the credilor's prodUClS or services 10

buyers, wlùch would otherwise nol have occurred. See ibid.
Ils See Ml. Stanford, "Taking Security over Movables - Moving Towards an Universa! System of Registra­
tion" (Address, Firenze, 3 Seplember 1997) [unpublished] ciled br Djojonegoro, supnz noIe 14 al 54; see S.
Lohan, "UNIDROrr Convention on Security and Leasing in Mobile Equipmenl", [1998] Airfinance J.,
Guide 10 Aviation Lawyers 1998 Supp. 4, online: LEXIS (Canada, CANJNL).
Il' See K.F. Kreuzer, "Europaisches Mob_icherungsrechl oder. Von den Grenzen des Inlernationalen
Privatrechts", in W. A Stoffel & P. VoJ!=, eds., 0:nfIit:ts amHarrrrnisabœ - Mé/ang!s en i'Hannatrd' Alfred
E. tm Or.eri.rk (Fribourg, switzerland :Editions Universitaires Fribourg, 1990) 613 al 613 etseq.
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tire!y redesigns nationallaw, can smooth out the frictions between diametrically opposed

traditionallegal concepts.'<O

In this centuty there are only two internationallegal instruments in force with

relevance for the law of aircraft securitisation. These are the Rome CIJ1LIJ1tian al the Unifi·

attÙKl ofCertain RuIes Rehting te the PrrJ:autimary A rrest cfA irrrafP" and the GIneU:l Ccnœn·

tion. '" Although the Genew Ommtim originates in works undertaken since 1925, the Ar·

rest 0Jmmticn entered into force on 12 Januaty 1937, more than 16 years prior to the Ge·

neu:t OJmmticn, which entered into force on 17 September 1953.

The Arrest 0Jmmticn is an instrument of relevance for private and public aeronau­

tica1 law, which outlaws the attachment of aircraft without immediately enforceable

judgement or right of seizure where this would interfere with State services or disrupt

commercial trafflc. '" Excepted are the cases of bankruptcy, certain offences and un1awfu1

dispossession.'44 Its significance today, however, should not be overestimated, since it

traces back ta a policical situation, in which aircraft transportation was a novelty and an

elaborate international transportation network via air was not in existence. Here, the

protection of the operator of an aircraft as an investor in transportation is only incidental

to the overall purpose that navigation as such had to be protected against risks emanating

from seizure, when the aircraft is ready for take off.'" Notwithstanding, a fundamental

development during that period was the gennination of an official discussion about the

establishment of such a transnational aviation network as a means of economic co­

operation. But such system was not decided upon on a governmentallevel before the end

ofWorld War II.''' To date, onlyabout twenty States, such as Gennany, the Netherlands,

140 For prevalence of unified substantive law over unified or not unified confliets of law Mes see K. Zwej·
gert & U. Drobnig, "Einheitliches Kaufgesetz und internationales Privatrecht" (1965) 29 RabelsZ 146 at
147 et ""1,; E. von Caemmerer, "Rechtsvereinheitlichung und internationales Privatreeht", Festschrift für W.
Hal1stein (Frankfun: 1966) 63 at 67 cited after Kreuzer, ibri. at 614 note 1.
141 See Conwuionon the Unifiœtim ifOrrainRuies RelatingtD the Pnrautimrry Arresto!Airrrafi, 29 May 1933, 129
LN.T.S. 289; Bekanntmacf.r<ng ükrclas zrœite Abkanmn:mr Vereinkitlichung des I..ujipriu:tnxh Ulm 17. Miirz
1935, RGBI. n, 22 March 1935,301 [hereinafter Amst Qmmlia2). See the Gennan Gœtz ükrdie UnzzJassig­
keit derS~wn Utfifahrzeugn um 17. Miirz 1935, RGBI. 1, 22 March 1935, 385; see M de
Juglart, Traité de Droit Aérien, vol. 1, 2"" cd. by E. du Pontavice, J. Dutheil de la Rochère & G.M. Miller
(paris: LGDJ., 1989) at 343 et ""1., para. 588 c. 3 s. 1§ 1.
'42 See supm note 13.
'" See AmstOlnuntm, supm note 141 Art. 2 (1).
,.. See ibid, Art. 7 (breach of eustoms, penal or police regulatioos) and Art. 3 (2) (arrest undenaken by an
owner who bas been wùawfully dispossessed of bis aircraft).
'45 See ibid, Art. 3.
... SeeJ.e. Cooper, "The Internationalisation ofAirTransport", in lA. V1asic, supra note liS, 395.
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sorne Seandinavian and Afriean countries, but not the main air-faring nations are signato­

ries to the Convention.H
'

The Genew Ommtim, by contrast, serving the interests of investors in aireraft, ad­

dresses legal issues which are abstract from issues of publie internationallaw that are so

much embedded in eircumstances at the time of their enactment. For this reason it is the

fundamental conventional framework for aireraft that serve as a basis of eredit extension.

Despite the specifie nature of the Arrest O:nœntim and the Gmew Ommtim, which

provide solutions adapted to the function of aircraft as an asset, not to mention their

agedness, both Conventions must be analysed, in the general context of current efforts

undertaken to abolish legaI barriers between merging international markets and transpor­

tation systems.

IV. PANORAMA OF HARMONISATION INITIATIVES

The endeavours made with a view to harmonise the law in the broad field of se­

cured transactions concentrate on specifie types of secured transactions on the one hand

whereas a long-terrn overhaul of secured transactions generally and on an international

basis is envisaged on the other.

A. Financial Leasing, Factoring and Assignments in Receivables Financing

Two initiatives refmed to particular business contexts emanate from Unidroit and

UNClTRAL

Unidroit has prepared the Leasing 0Jmmtinrt" and the Cau.mtïan CJ'l 11'lternPti.and

Factoring" concluded in Ottawa on 28 May 1988. This body of govemment experts was

patron of a study group, which, in November 1997 approved the Dmji 0Jmrntiaz and a

Committee, which has revised that Draft.'SO This project is based on an initiative of the

Canadian govemment, which for itseIf is rooted in the drafting process of the Leasing Om­

UJ1Jirn, and, hence, desires as a starting point to facilitate international recognition of fi-

14' See Ph.R. Wood, supra note 51 .t257,para.18-33, 257; Mde Juglart, sIi"" note .t343, para. 588.
H' See Leasing Com.mbm, supra note 26.
'" See Unidroit G>ntmtm on IntematimaJ Faarning, 28 May 1988, (1988) 27lL.M. 943 [hereinafter FaClDring
GmmtDz].
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nancial lessors' personal rights in collateral against banktuptcy trustees and creclitors.ISI

Tlùs Project inclucling its system of Protocols for particular types of Mobile Equipment,

notablythe AEP is the core subject of this study.

UNCITRAL for its part, is concentrating, since 1995, on the development of a

0Jmmticn, on Assif!!1l71iJ1lS in RlXEiu:tbtes Finandng.''' This Convention, partly covering the

scope of the Factoring 0Jmmticn" "would govern virtua11y any international assignment of a

receivable and any assignment (domestic or international) of an international receiv­

able."1SJ It is valuable tO see to what extent the assignment rules of the Unidroit Mobile

Equipment Project anticipates solutions to assignment problems retained in the UNCI­

ThAL Receivables Project.

B. A Secured Transactions Law for Transfonning and Developing Economies

Other reform initiatives in the law of secured transactions exist under the œgis of

the European Bank for Reconstruction and Development (EBRD), the American Bar As­

sociation (ABA) and the University of Maryland and would serve as the basis for enact­

ment of modem nationallaws on secured transactions in Central and Eastern Europe and

former Soviet Republics.'S< They are sponsored under the auspices of the World Bank for

the benefit of certain Central and South American developing economies.1SS Activities of

harmonisation within NAFrA are encouraged by the National Law Center for Inter­

American Free Trade at University of Arizona and primarily focus on the creation of se-

ISO See OxzpterOne, above.
151 See Djojonegoro, "'1"" note 14 at 54 refeningto the address of Stanford, supnz note 138.
'" See Reœiwlies Projet:t, "'1"" note 44; o:>hen, "'1"" note 14 at 182 et req. and at 185 etreq.; see U.c.e. § 9­
102 (2) (1994).
15l See Reœiwlies Projet:t, ibiI., art. 1.
15. See European Bank for Reconstruction and Development (EBRD), Maki Lttw on Su:ure:/T~,
1994, online: European Bank for Reconstruction and Development <http://www.ebrdcom/new/misc/
modlawO.htm> (date accessee!: 5. 9. 1998); O:>hen, "'1"" note 14 aI 183 et req.; American Bar Association,
Central and East European Law Initiative (CEELI). Cmœpt Paper on Sec-l Transaaions Lttw of 24 Match
1997, online: American Bar Association <http://www.abanet.otg/ceeli/papers/sec.hlnÙ> (date accessed:
5.9.1998); seeJ. Key, "Old O:>untries, New Rights" (1994) 80 A B. AJ. 68; O:>hen, il:iJ. aI 184; University
of Maryland, Instiù4ional R(mm <Uri tI:e InfrnmaJ SeaDr (IRIS) Projea - History<Uri Goals, online: University of
Maryland <hop://www.inform.umd.edu/EdRes/O:>Ueges/BSOSlDepts/IRIS/present.hlnÙ> (itte acces­
sed: 5. 9. 1998) and University of Maryland, 01UatErd Lttw Projrts S~, online: University of Maryland
<hnp:l/www.inform.umd.eduiEdRes/O:>Ueges/BSOS/Depts/IRIS/survey.htoù> (date accessed: 5. 9.
1998); W.E. Kovacic, "The O:>mpetition Policy Entrepreneur and Law Reform in Formerly O:>mmunist and
Socialist O:>untries" (1996) 11 Am. UJ. Int'J L & Policy 437 at 446, 460; o:>hen, ibid. aI 184 etreq.
m See J.W. Head, "Evolution of the Governing Law for Loan Agreements of the World Bank and other
Multilateral Development Banks" (1996) 90 Am. J. Int1 L 214; O:>hen, il:iJ. aI 185.
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curity interests equivalent to those used in Canada and the United States in Mexico, nota­

bly on hypothecary securities following the example of the Quebec Civil Code.15
'

C. An International Reform of Secured Transactions Law

The only long.tenn international refonn is envisaged by the International Secured

Transactions Project of the American Law Institute, which was commenced in May

1997'57 and which is contemplated to fulfù a function similarto the United States U.C.C

V. THE RIvALRY BETWEEN CML LAW AND COMMON LAW

As this panoply of dynamisms illustrates, the problems faced in the undertaking of

international aircraft securitisation are not isolated but a phenomenon of general nature

encountered in ail transnational credit transactions, which "significant1y diminishes the

economic output of many nations."'" A striking feature is, however, the dominance of

U.S. initiatives. Even where a European institution, such as the EBRD, tackles the neces­

sary generalised overhaul for the Civilian Central and Eastern European jurisdictions their

new concepts seern to deviate from many traditional Continental European concepts and

instead are compatible with the structure of the secured transactions system embodied in

the U.c.c. The sarne statement is true to a large extent for the GIJ1eLtl 0Jmmti0n and also

valid, as will be e1ucidated throughout this study, for the Drafi 0Jnwzti0n including the

Drafi AEP. From a North-American perspective. titis is not surprising since "common

lawyers a1ways wished to avoid sorne aspects of Continentallaw. but they also habitually

156 See T.C. Nelson & RC.C. Cuming, Harrmniz4Jim orthe Seamr/ Finant:ing Lttws orthe NAHA Panne1I­
FoatsonMexÎo:! l, 4 (1995), cited in Cohen, ibid. .t185 note 50; RC.C. Cuming, "Hannonization of the Se­
curedFinancingLaws ofNAFrAPanners" (1995) 39 St. Louis LJ. 809.
15' See N.B. Cohen, 1he 1nrematicna1 Seamr/ Transaaia7s Projea - A ProfXJSa/ andOutlme 3 (1997) cited in C0­
hen, ibid. al 186 et seq., note 57 and .ccompanying tex!.
'''Ibid. al 187 citing notably the case of Bolivia, where the loss in GDP from an inadequate framework for
secured trans.ctions is estimated betWeen 5 and 10 percent; see World Bank, Office of the Chief &ana­
mist, Latin America and Caribbean Region, How LtgJ Restrittitns on CdIateraI Limil Aam txJ Cndit in BoIiUa,
SectorReport No. 13873·BO (Washington: The World Bank, 1994) al 18 etseq., cited in Cohen, ibd .t176
note 8; see fi Fleisig, 1he!'orœro[OiIateraJ • How PrrHtms in s.n.rülg Transaaia7s Limil Priuzte OeditfurMow·
hie Property (Washington: The World Bank, Vice Presidency for Finance and Private Sector Deve1opmenl,
April 1995), online: The World Bank <http://www.worldbank.org/htnù/ fpd/notes/43/43F1eisig.htnù >
(date .ecessed: 5. 9. 1998); The World Bank, Office of the Chief Economist, Latin America and Caribbean
Region, Pern • How PrrHtms in the Frameuork fur Seamr/ Transaaions Limil Aam txJ Oedit, Sector Rep. No.
15696 (Washington: The World Bank, 6 June 1997), online : The World Bank
<hnp://www.worldbank.org/cgi-bin/waisgate1w:ûsaetion-retrieve&waisdocid-2480328057+2+0 +0>
(date .ecessed: 5. 9. 1998).
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regarded it as a companion and resource to be c:l1led upon in need, not as a stranger."1l9

On the other hand it has been noted that the Common law is taking more civilised forms

in the sense that approximation towards Civilian traditions takes place, notably by moving

away from the procedural character toward a dominance of substantive law over leg:l1 in·

stitutions.'60 Arnerican law is even more Civilian in its systematisation and outright codifi·

cation efforts of the Restatements and the u.C.C.'" yet the substantive Anglo.American

law of person:l1 property remains distinct and marked by its feud:l1 origins. Moreover, the

Gvillaw tradition currentlyencounters problems in its administration of justice.'" It ap·

pears, hence, not probable that Common law will be civilised in the way taken on the

European Continent, bearing in mind the clash of legal traditions, which is currently tak·

ing place in the discussion on a European Civil Code, and which would also impact on

the law of secured transactions.'" As will be further explained, the systematisation of sub­

stantive law by Unidroit cannot be regarded as such a civilisation of an entire legal system,

although form:l1 Civillaw concepts appear as a matter of compromise. Rather, it crystal­

lises and creates pragmaticaIly those legal rules that arc, as an absolute minimum, indis­

pensable for tOOe in aircraft, and the protocol system avoids a blockage of arnendments

when there is an urgent desire for change. It is, yet, possible that even the apparent domi·

nance of Common law may lead to international rules that can be traced back to common

ideas among aIl European and Gvil law systems and would therefore not arnount to a

conquest of Civillaw jurisdiction by Common law concepts.

159 R.H Helmholz "Continental Law and Common Law - Historical Str.1Ilgers or Companions?" [1990]
Duke L J. 1207 at 1228.
'60 See HP. Glenn, "La Civilisation de la Common Law" (1993) 45 Rev. Int. Dr. Comp. 559 at 565 elset[.
161 See S. Riesenfdd, "The Influence of German Legal Theory on American Law - The Heritage of Savigny
and His Disciples" (1989) 37 Am. J. Comp. L 1; E. WISe, "The Transplant of Legal Patterns" (1990) 38
Am.]. Comp. L Supp. 1.
16' Pro ratialee:<EmJ:hm, sec Glenn, supn< note 160 at 575.
'" Sec B. de Witte & C Forder, cds., 7be 0n7rm I4w ifEurope andtk Future ofl.e[pl Edw:atim (Deventer &
Cambridge, MA: Kluwer, 1992); O. Lande, "Is Codification Needed in Europe? - Principles of European
Contraet Law and the Re1ationship ta Dutch Law" (1993) 1 Eur. Rev. P. L 157; AS. Hartkamp el al., cds.,
Taumris a Ewupezn Citil O>:k (Dordrecht & Boston: M Nijhoff, 1994); M Cappelletti, New Perspe:tiœsfur a
0n7rm I4wifEurope (Leyden & Boston: Sijthoff, 1978); Legrand, supm note; generally, sec K. Zweigen &
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VI. ACCOUNT OF CoNFLlCTS IN THE LAW OF SECURED CREDIT ON MOVABLES

A. Conflicts Related to the System of Personal Property Rights

t.1HE CHARACI'ER OF SECURED TRANSAGnONS IN COMMON AND CIVil. LAW

Security arrangements arc ooly reliable if an encumbrance taken under the law of a

first State can be effcetivcly enforced against movable goods that are situated in another

State. When a creditor avails himself of a security against a defaulting debtor, c.g., the

conditional owner of the asset, and tries to recover possession according to general prac­

tice at the debtor' s fomm, then a connict of laws situation breaks cover.'M The judge has

to deterrnine whether that security interest has been valiclly constituted and the creditor,

therefore, can take that security in satisfaction under the lexfuri of the court seized under

the same conditions as in the place of creation. Prior to trus process, however, problems

may arise in the context of default by the lessor or debtor due to the fact that most

Common and Civillaw jurisdictions outside North-America differentiate strictly between

the retention of tide under sale and lease contracts on the one hand and security strian

sensu on the other. The reason for t1ùs formalism is rooted in the fundamental notion that

the debtor is not considered to have rights in the collateral beyond mere possession and a

difference in treatment between conditional sale and leasing and security interests for tax

purposes. Therefore, conditional sale and lease are not regarded as security agreements,

in contrast to V.c.c. Art. 9 and the Anglo-Canadian Personal Property Securities legisla­

tion, wruch look to the economic substance of the transaction rather than the legal

form."5 Due to trus conceptual difference the characterisation or qualification as a secu­

rity transaction and, as a consequence, the default rights of the creditor may depéild on

the /ex furi of the North-American Common law or European court, provided that this

H Katz, EinfiiJmmgindieR~as{dtmGehieredesPriwtrerhts, 3nl ed. (fübingen :J.GB. Mohr[paul
Siebeck11996) at 28 etseq.
'M See Ouprer Too L. above. For the histo'Y of conllias of laws rdating to mobile equipment see the excd­
lent comparative analysis of ThJ.R. Schilling, BesitzIose Mobilianicherheitm Un naricmIm und intematiazakn Pri,
uztnrht (München: FIorentz, 1985) at 1 etseq.
'65 Hence. the bmad term 'purchase money security interest". For the preceding aspects generally, see R.M
Geode, "Security in Cross·BorderTransactions" (1998) 33 Tex. Int'l LJ. 47 at 48; Geode, supnz note 41 at
6;Cwning,supmnote41at 367 etseq.
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court does not unexpectedly qualify according to the law of the contract or of the location

of the collateral te detennine the substantially applicable remeclies of domestic law.16'

2. ThŒ LEX REl SIT.lERULE AND TI-IE CONFLITMOBILE

Justice to litigating creclitors and purchasers is an important criterion of consid­

eration in Conflicts of Laws cases concerning secured transactions. Their interests and

expectations require that security devices are enforceable in the legal system and market

where the collateral is (ocated (which frequently coincides with the [ex fun) and thereby

become "marketWorthy". To accommodate these interests, a10ngside with economic

policy considerations of the involved State, real interests created under domestic security

transactions legislation in mobile equipment, as in any other movable, traclitionally under­

lie the applicable law of the location of the collateral, the [ex rei sitte.'" When the chose in

possession,168 moves to another State the !ex rei sitœ changes, so that from this moment

only the new !ex rei sitœ is decisive on the movable and those rights whose creation had

not been completed at the time of the change. Earlier created rights continue to exist un­

der the rule of the old !ex rei sitœ. Onlyas a consequence of this change of location and of

the applicable law (Statuten'UlJ:hsel, cunf/it rnobik!'~ the question of recognition of the con­

veyance or encumbrance arises.

The tenn "recognition" is not legally defmed in this context. In traclitional Private

International Law, it can be characterised as the process according to which the applica­

tion of foreign real rights in movable property at the forum is reconstructed in a way to

16' See P. Mayer, VroilI~Priuf, 5,}, ed. (paris: Montchrestien, 1994) at 122, para. 167, and 116, para.
157.
167 For general confliets theory with regard to the /ex rei sit4e, see H StoU, "Internationales Sachenrecht" in
HAmann&; G. Beitzke, eds.,Ein~ 2JfJ1l Bürwlidm Geset:z.buth, j. un Stautfin,ps KanITBl!Jlr 2JfJ1l

B~ Geset:z.buth mit Einfiihn<ngsg:se undN~, 12,}, ed. (Berlin: Sellier - de Gruyter, 1992) at
para. 60 et seq. and F.K. Juenger, "Nonpossessory Security Interests in American Canfliets Law", in JN.
Hazard &; W. J. Wagner, eds., Law in the USA in the Biantennial Era, (1978) 26 Am. J. Camp. L. Supp. 145 at
146 et seq.; G. KhairaUah, Les Sûretés Mobilières en Droill~ Priuf (paris: Econornica, 1984) at 146 et
seq., paras. 176bis et seq.; Mayer, ibid. at 418 et seq., para. 644; Kegel, supn: note 64 at 111 and 115. The faet
that innocent purchasers and creditors may be mislead by the apparent ownership of the buyer bas been
adduced as important rcason for a system geared to the sit:ts. For the clifferent solutions under conditional
sales and chattel moltgages aets priorto the U.CC, see Juenger, iW, at 154.
168 "Choses or things in possession inc1ude ail things which are at once tangible, movable and visible and of
which possession can be take[nf, Halshrtry~ Laws ofEnfianJ, voL 29, 3'" ecl. (London: Butterworths, 1962)
s:u "chose in possession", as distingushed from a chose in action, which refers to "[rlights of propeny
which, although they MaY be represented by a piee of paper, like a promissory note, are essentially intangible
in that they can u1timately ooly be claimed or enforeed by action, not by taking physical possession". RA.
Brown, The Lawofl'=tna/Property, 3'" ed. by W.B. Raushenbush (Chicago: Callaghan, 1975) at 11.

39



•

•

Conflict of Laws in Aircraft Securitisation - The Unidroit Reform ProposaI

give it functionally equivalent effects within that legal order of the aceual situation of the

movable where junsdiction is exercised. This has nothing to do with "recognising" the

mere existence of a definite right but simply deterrnines the applieability of foreign law.

The extent to which this "transposition" (or "transplantation")"° is granted depends on

the structure of the particular nght or interest that is called into question. The require­

ments of the distinctive idiosyncratic system of personal property and secunty nghts in

each State are so manifold that it is often c1ifficult to award full recognition. The prob­

lems in chis area appear to be due to the wide differences in legal culture as to creation of

securities in mobile equipment and its consequences, between Common law and Civillaw

on the one hand and among Civillaw jurisdictions themselves on the other. While under

present law the problems rooted in the !ex rei sitœ rule are, as will be explained in the fol­

lowing paragraphs, solved by the Genew Canœuial and specifie aviation legislation intro­

duced in Civillaw junsdictions as a consequence of that treaty and, hence, only of mar­

ginai significance for the facilitation of asset-based financing and leasing of aircraft

equipment from the point of view of the AWG, an overview of these prablems will help

c1anfy the raie of the Aircraft Equipment Protocol within the Convention framework as

the second stage of an elaborate legal mechanism.

3. 1HE DISUNITY OF FORMAL REQUIREMENTS

The c1assical paracligm for such opposing concepts bears the fundamental idea

that the transfer of title to personal property in many Civillaw jurisdictions is effeceuated

solo ronsensu"1 and therefore has effect only inter partes. Similarly, a1though the creation of

proprietaI}' nghts in Common law (absolute or by way of seeurity) onginally demanded a

seeurity transfer, delivery of possession and/or registration, an agreement inter partes is ­

subjecc to strict requirements - sufficient in Equity or specifie legislation to create a secu­

rity.'12 This maturation has undoubtedly been caused by the same increasing demand for

169 See generally Schilling, supra noIe 164 al 27 etseq. and 44 etseq.
110 For the doctrine of transposition generally, see SIOU, supra noIe 167 al paras. 296 etseq.
171 See art. 1453 c.c.Q., arts. 1107, 1138, 1583 C. civ. or art. 1376 Ccdice civ.;]. Ghestin, Tmitéde Droit Civil
-lA Fo>matiDnc/u 0Jntrat, 3nl ed. (paris: LG.D.J., 1993) al 330 etseq., paras. 364 etseq.; Ch. Larroumet, Drcit
Civil, vol. 2 • Les Bims, Droits réels print:i;w<x, 3nl ed. (paris: Economica, 1997) al 211 etseq., paras. 373 et seq.;
R Sacco, "La consegna e gli al,ri aru di esecuzione"in R Sacco, ed., TmttaJl){/i DirittD Civile-Il Ü7ztmtUJ, vol
1 (Torino : Ulet, 1993) al 718 et seq.
ln See RM Geode, l.efPlProUmsrfCre:litandSe:urity,2od ed. (London: Sweet& Maxwell, 1988) al 31 etseq.
and 36; see the anachmenl requirements in o.P.P.S.A., supra note 99 s. 11 (2) : identification, value, righl;
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credit created by industria! development which later has, in Civil hw jurisclictions, led to

security mechanisms without any public act of delivel}' or transfer.'" As a consequence of

the relativity of ownership in Common law jurisdictionsl74 and the at most relative effects

of the proprietary interest under Civillaw transactions'7S the forro of public notice ("per­

fection") merely serves to give eItp onnes efficacy to those rea! interests that are not per­

fected by mere attachment, such as aircraft ("extemalisation", n'lFliœ Publizitat, publiité

a:nf~).''' The first partyto talte the required action prevaiis. An unattached security is

Bunker, supm note 87 at 135; U.c.c. § 9·201 (1994); Drttft u.c.c. (foly 1998), oriline: University of Pennsyl­
vania <hnp://www.law.upenn.edu/library/ulclucc9/ucc9txtl.htm> (hte accessed: 15 Joly 1998)

"§ 9·201 General Effectiveness of Security Agreement. (a) Except as otherwise provided
in [the Uniform Commercial Code], a sccurity agreement is effective according to its tcnns
between the panies, against putchasers of the coUateral, and against creditor(s]."

and Dr4i u.c.c., ibid.
§ 9-203 • Attachment and Enforceability of Security Interest; Proceeds; Supporting
Obligations; Fonnal Requisites. (a) A security interest anaches to coUateral when it be·
corneS enforeeabIe against the debtor with respect to the coUateral, unIess :Ul agreement ex­
pressly postpones the time of anachment. (h) Except as otherwise provided in subseetions (c)
through (1), a security interest is enforceable against the debtor and third panies with respect
ta the coUateral only if: (1) value has been given; (2) the debtor has rights in the coUateral or
the power ta transfer rightS in the coUateral ta a sccured pany; and [(3)].

l7J See infra note 184 and accompanying tex!. See Bunker, ibid. at 136 note 7.
m M Bridge, Persanal Property iAu, (London: Blackstone Press, 1993) at 21 et seq. An explanation of this
"odd" notion which barely distinguishes real and personal rights is given by Goode, supm 172 note at 28:
"The purpose of the concept is ta demonst"'te that the debtor cannat dispute the conferment of the real
right on the creditar. and the consequent restriction on the debtor' S own dominion ovec the asset. but that
the same is not necessarily true for third panies. sorne of whom may, in the absence of perfection, be able
ta contend that the gr.tnt of the security has no impact on them." The onenforceability of an unattached
interest onder Common law presupposes a valid security between the parties. See Ziegel, supm note 100 at
111, § 11.2.
17' This formulation intends ta describe the earlier mentionOO notion of i_partes validity and enforceability
without discrediting the absoIuteness of property in the sense of plenitude of powers (plma /JOfi!SW) which,
in clas,ic Civillaw, also exists interpartes. See P. Crocq, PrapriétéetGarantie (paris: LGDJ, 1995); Prapriétéet
Garantie (paris: L.G.D.J, 1995) at 64, para. 77 and at 68 et seq., paras. 82 etseq. The third party opposability
describes an absoluteness 1OotOO in the notion of property as a social right, see the excellent discussion of
Planiol and Ginossar in Larroumet, supm note 171 at 12 et seq., paras. 12 etseq. The difficulty of the concept
"relativity of ownership" or "absoluteness of property" lies in the contradiction between the Common law
notion of relativity (hased on feudal relations) on the one band and the notion of absoluteness of property
as being (necessarily) identical ta "1J" annes validity, which exists e-& in the formalistic Germanie Law, on the
other. SeeJ. Ghestin, supm note 5 at 331, para. 367 note 5 and accompanying tex!. R Sacco, supm note 5 at
740; Lurournet, ibid. at 208 et seq. paras. 363 etseq. (Roman Law) and at 210 etseq., paras. 369 etseq.
176 Sec art. 2941 c.c.Q.; Approwzùnedel Testa Definitiwdel Oxiiœdella NavigzziDne, R'IiJ Docreto nO 327 di 30
mt12D 1942, Gazz. Uff. n. 93 00. =rd., 19 April 1942, Oxiiœ deI/aN~ (Milano: Giuffrè, 1986), as
amendOO [hereinafter Oxiiœ Nav,l arts. 865 et seq. in conjonction with an. 2643 etseq. Codice civ. G. Meoli,
Legislative comment on an. 2643 Codice civ. in P. Perlingieri, ed., Oxiiœ ciWe anno/4ID an la dottrina e la giu·
risp>utJe>= - Libro sesto (Torino: Utet, 1984) at 4 et seq. See. arts. 1141, 2279 C. civ. See Dmft U.c.c., supm
note 172 § 9·309 and U.C.C. §§ 9-203 and 9-303 (1) (1994) and Comment 1 for the anachment and perfec­
tion of a security interest. §§ 9-302 (1), 9-402 (1) (1994) and the OP.P.s.A., supm note 99 merely require
perfection by filing of a fmancing statement, not of the secutity agreement ilSelf: "Naice filing is simply
designed ta place the searcher on notice that the narned, secured party mi/X have a security interest in the
described coUateral", W. H Lawrence, W. H Henning & R. W. Freyermuth, Urrlmtanding Seamrl Tmn.saaials
(New York & San Fr.tncisco: Matthew Bender, 1997) at 92, § 5.02 [B] referring to Cf:we Hank ofFlcrida, N.
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unenforceable against all third parties whereas an unperfected security is merely subordi­

nated or not effective against third parties.In Applied to international aviation finance op­

erations, this form of notification was early criticised as time consuming, unre1iable as to

the legal value of the title and, therefore, as provoking an immobilisation of aircraft. l
"

It is diarnetrically opposed to legislation which makes this act - in sequel of the

absolute and very formal character of proprietary interests under Roman law - an inalien­

able and substantive prerequisite of the absolute validity of the real transaction, against the

secured party and against a third party (puIdicité cmstitutiœ). Such statutes, much more pre­

occupied with the false wealth principle (thtDrie de la so/whilitéapparmte) than the aforesaid

A. v. Muscare/Ia, 582 50. 2d 1190, 14 U.e.e. Rep. Sery. 1274 (Fla. Ct. App. 1991); see also Ziegel, supzz note
100 at 15, § UI. As in the case of challel mongages or conditional sales aets, the agreement itself must be
med where ming under federal statute is equiva1ent afrer §§ 9-104 and 9-302 (3) (a) and (4) (1994), Dr4i
U.c.c., ibid. §§ 9-109 (c), 9-311 (a) (1). Such statute is the Ferlerai AvimOn Act, 49 US.C. § 44107 (1958),
online: Comell UlÙversity <hnp://www.law.comell.edu/uscode/49/44108.shtnù> (date accessed: 15 July
1998), which provides for federal recordation of conveyances, leases and security instruments atthe FM
central office in Oklahoma City. The relevant provision here is

§ 44108 Validity of conveyances, leases, and secunty instruments. (a) Validity &frrre Fi·
ling. • Until a conveyance, lease, or instrument executed for security purposes that may be re­
corded under section 44107(a)(l) or (2) of this tiùe is med for recording, the conveyance,
lease, or instrument is wlidonlyagainst· (1) thepersvnmaking theCO'fœ)l:D'lŒ.Iease, urinstnment; (2)
ihat persvnshein andderJisœs; and (3) a persvn b:vingaetual nctiœifthe~ Iease, ur Înstn9nmt.
(h) Period of Validity.• When a conveyance, lease, or instrument is recorded under section
44107 of this tiùe, the conveyance, lease, or instrument is wlidfir.m the daIe offiling agzinst al/
persans, without other recordation, exceptthat - (1) a lease or instrument recorded under sec·
tion 44107(a)(2)(A) or (8) of this tiÙe is valid for a specifically identified engine or propeller
without regard to a lease or instrument previously or subsequencly recorded under section
44107(a)(2)(C) or (D); and (2) a lease or instrument recorded under section 44107(a)(2)(C) or
(D) of this tiùe is valid oIÙy for items atthe location designated in the lease or instrument. (c)
Applicable Laws.• (1) The validity of a conveyance, lease, or instrumentthat may he recor­
ded under section 44107 of this tiùe is subjeet tO the laws of the State, the District of Colum·
bia, or the territory or possession of the UlÙted States at which the conveyance, lease, or ins­
trument is delivered, regarclless of the place ar which the subjeet of the conveyance, lease, or
instrument is located or delivered. If the conveyance, lease, or instrument specifies the place
at wlùch delivery is intendecl, it is presumed thatthe conveyance, lease, or instrument was de­
livered at the specified place. (2) This subsection does not take precedence over the Conven·
tion on the International RecoglÙtion of Rights in Aircraft (4 US.T. 1830). (cl) Nonapplica·
tion. • This section does not apply to - (1) a conveyance described in section 44107(a)(l) of
this tiùe that was made before August 22, 1938; or (2) a lease or instrument described in sec·
tion 44107(a)(2) of this tiùe that was made before June 20, 1948. [emphasis added]

For Canadian draft bills regarding narion·wide Civil Aircraft Register as reprinted in Bunker, supzz note 87 at
185 et seq., sec ibid. ar 183 et seq. note 210 and accompanying text. For the discussion of case law on the pro­
blernatic question of exclusivity of the federal fding system as to default or priority of aircraft liens under
u.c.c. § 9-104 (a) (1994) and Dll!fi Uc.c., ibid. § 9-109 (c), see B. Clark, 1he UzwifSeamrJ TraTlSal:tials under
the Unifrmn Qnme,da/ Oxie, 3"J ed. (Boston: Warren, Gorham & Lamont, 1993) Co 1.08 [lIb] atl-76 et!UJ.
In the UK, aircraft is a registrable charge by s. 396 Omf>:nies Act 1985 (V.K.), 1985 [hereinafter Conpmies
Act]. See Goode, supra note 172 at37.
177 For the regime in the OP.P.S.A., supra note 99, see Ziegel, supra note 100 atl11, § 11.2•
178 See F. de Visscher, "Les Conflits de Lois en Maliere de Droit Aérien", (1934) 48:2 Rec. des Cour.; 285 at
311 etseq.
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simple publication, exist foremost in Civil law jurisdietions, but can be found under

Common law authority, toO."9 More iconic for Common law registration, however, is the

English system of company charges under the Ompanies Act 1985, ss. 395 and 396,180

which has no effeet on validity as such.

The notification requirements have repercussions notably for the reservation of

tide (i.e. conditional sale) whose validity in nm in those States where it has praetica1 im­

portance may depend on varying degrees of formalities, such as stipulation (possibly un­

der seal), public notification or registration.'81 In many jurisdietions concerned with the

formai requirements of specificity or individualisation of the charged asset, it is also rele­

vant for the validation of so ca11ed "after-acquired property" securities (or sûretés sur birns à

'l.lJÙr) by a post-acquisition aet of transfer to give in rem effeets to the security.'82 Moreover,

179 Tlùs, for example, is the case for challel mongages to be registered in accordance with the Bill <ISak Act
(1878)A~Aet, 1882 (U.K.), 45 &: 46 Vict. c. 43, s. 8 [hereinaner BillofSakAet, 1882). See Halshrry~

Ltrws ofEnflland, vol. 4:1, 401> ed. (London: Butterwonhs, 1992) at 340 et"'1., paras. 735 et "'1. According to
the explanation of P.S. James

[t]he particulars lie. consideration) and the [wrillen) form are requirOO in order to protee! the
creditor against uswy, whiJe registration is requirOO in arder to give the public notice of the
transaction. If the document were not registered the debtor would be in a position to hold
himself out to the world as more affluent man than he really is, and thus he might obtain
credit on the strength of propeny apparently, but not really, his own.

P.S. Jame." lntnrlut:tim 10 English Law, 1201> ed (London: BUllerwonhs, 1989) at 493; see ph.R. Wood, !upm
note 51 at 181 et "'J., paras. 13·5 et "'J.; Goode, supra note 165 at 48. Latin·American States, as well, follow
this practice. See Bayitch, SU/"" note 9 at 169 et "'1. Another example is Dutch law. See ans. 7:9 and 3:84
NieuauIJwwiijk wedœk (Dutch Civil Code, 1992) [hereinaner N.B.W.~ A.S. Hartkamp &: M.MM. Tillema,
CDuma Law in the Nethenands (The Hague: K1uwer, 1995) at171 et"'1., paras. 248 et"'1.; IRPh. Diedericks·
Ver.;choor, An lntnrlut:tim ID Air Lau', 601> ed (The Hague, London &: Boston: K1uwer, 1997) at 178 and
Mayer, supra note 166 at 423, para. 051, and at 427, para. 658. Although the opposing concept produces
complications for the apf~""tion Jf the Geneta Ommtit:n, see Cbpter Four I. E. 3., it is conceded that ·os­
tensible owner.;lùp" appears to be an antiquatOO doctrine. See Bunker, supm note 87 at 136. But then, there
is even less justification for the !ex rei sitae as conneeting factor in aviation finance. See also Juenger, supm
Ilote 167.
180 See Gmplnies Act, SU/"" note 176; Ph.R. Wood, SU/"" note 51 at131 et"'1., para. 9-34 et"'1'; Goode, !upm
note 172 at 39 et "'1.
181 See Kegel, SU/"" note 64 at 575; Castel, SU/"" note 61 at 473, para. 327. A.V. Dicey &:1Re. Morris, The
Cmj/it:t ofLtrws, vol. 2, 1201> 00. by L Collins et al. (London: SWeel &: Maxwell, 1993) at 1334, r. 185 (reg­
istration unde.. Gmplnies Act,!upm note 176). The different ruIes in the countries cannot be ehborated here.
For a well developed overview, see Stoll, SU/"" note 167 at paras. 259 el"'1. and, for France, at para. 266; A.
Bénabent, Droit CiUJ - Les <Dumts Spéciaux, Cirils et Onmen:iaux, 3«l cd (paris : Montchrestien, 1997) at 89
para. 140 and at 95, para. 153; Gxiiœ Mw., supra note 176 an. 864. lt should be noted !hat the recordation of
a leasing or conditional sales agreement in those countries where it is requirOO is onen limes not possible
due to severe owner.;lùp requirements imposOO by national policies. See Malle, supra note 113 at 547, para.
197.
182 See Goode, supra note 165 at 48; for the Common 1aw ruIe of immediate transfer and its amendment in
equity, see Goode, SU/"" note 172 at 32 et "'1'; Ph.R. Wood, SU/"" note 51 at 40 el"'J., paras. 4·13 el"'1.; see
Bunker, supra note 87 at 146 et seq; M. Cabrillac &: e. Mouly, Droit des Sûretés, 3' éd (paris : Litec, 1995) at
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closely related to the preceding aspect, many Civillaw jurisdictions whose ntm!tUS CIatISUS

of real rights does not know non-possessory securities categorically and as a matter of

principle veto the transposition of such legal figure or in case they do not comply with the

severe registration requirements of the importing State in order to avoid unjustified privi­

leges of foreign grantors of credit in its system of real rights (preservation of equal treat­

ment of ail creditors). From a North-American utilitarian perspective this reaction of Civil

law can be generalised: "Codes have a Spartan quality that is unforgiving of spontaneity

and insensitive to the foggy or the strange."'" A modernisation of Civillaw will certainly

have tO show more fiexibility, although the advantages of a codification, notably reliability

and foreseeability of the application of law are incontrovertible.

Examples for problematic securities, which do not fit in long-established schemes

are not only the above-mentioned conditional sale, the hire-purchase and the lo!lllim·verte

but also the fiduciary transfer of tide to a movable by the debtor of the main obligation as

a means of security notably in Gerrnany and the Netherlands (SichemngsübereifJ1Ung, bezitloos

pandru:ht), '84 the hypothà:J:uerndilière sans dépossessiœ in Quebec"5 and leasing because they aIl

side-step the pledge with delivery (dispossession) of personal property (g'W ar.a: déposses·

sion, Faustpfandprinzip). The reluctance of recognition in these cases can also be explained

by the fact that those States often have functional equivalents in aviation law that are per­

fected by fùing, such as the hyjxJthà:J:ue aérienne in France,'86 which supersedes the common

549 et seq., para. 672 and at 608 etseq., para. 746 et seq. (art. 2130 C. civ.). See U.C.C. § 9·204 and O.P.P.S.A.,
s"pra note 99 § 12: Ziegel, SJ/pra note 100 at 122 et seq., § 12.
l8J MA. Schneider, Odture and &zdunJmmt (Chicago: University of Chicago Press, 1993) at 40 cited by le­
grand, SJ/pra note at 45; see also GR. Hoftstede, OdtJl13 and Or!Jznizatiœs - Sofiume ofthe Mind (London &
New York: McGraw·Hill, 1991) at 121, 116 and 121, respeetively:

And, whether as cause or effeet, the presence of a civil code in Germany is not foreign to so­
ciological fmdings that Gennans 'have been programmed since their early childhood to feel
comfortable in struetured environments' and that they 100k for a structure in their organiza­
tions, institutions, and relationships which makes events clearly interpretable and predietable'
to the point where 'even ineffeetive rules satisfy [the] people's emotional need for formai
structure.J

,

cited by Legrand, mpra note at 47 note 23. Legrand criticises idea of civil code in present times on grounds
of arrogance, fallaciousness, backwardness and impraeticality.
'84 See Ph.R. Wood, supra note 51 at 16 etseq., para. 2-11; Schilling, s"1"" note 164 at 114 etseq..
"5 See arts. 2696 et seq. C.c.Q.
186 See Loi du JI mai 1924, relatiœà la nm.igttionairienne,J.O., 3 June 1921, Gaz. Pal. 1924:1,949 at 950. art.
12 validity against third parties only after filing: art. 14, which refers to the law on ship mortgages (hy­
pothèque fluviale of 5.7.1917). For the same regime for the hypotJi!quemaritimeunder Loidu 10d8:unbre 1874,
see Khairallah, SJ/pra note 167 at 226 et seq., para. 252. For the effeet of registration against third parties, see
art. L. 122-7 O:dede /'aWlim dWe et t:rmtmciale, lXrn:t nO 67-JJJ du JO mars 1967, JmT411l réuisim du a:rfe de /'
ariation civile et ammcia/e, J.O., 9 April 1967, 3569, implementing the G/J1I!t1:t Ccmmtial. Sec Cabri1lac &
Mouly, SlIJ>nt note 182 at 574, para. 702 governed generally same rules as hypotheque immobiliere; Khairal-
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ffIf}! aux dépossesSÛln,''' or the corresponding ipotbra on movahles in Italian law,''' They

provide a solution to the problem of non·possessOlY security, but· with the exception of

Quebec • typicalIy conceptualise aircraft as immobile assets.'" In importing Common law

jurisdietions the (fleet·) morteage on each of the aircraft in the same fleet or the English

floating charge on the aS>~lS of the borrower generally'90 fuIftI simiIar tasks.'"

In the absence of the Genera 0Jmmtim the most common securities in aircraft

trade, especially mortgages under the Common law of a United States jurisdietion, could

not be exported and perfeeted in countries that do not know a comparable type of secu·

rity and therefore have not created a corresponding registly. The secured investor con·

fronts a problem of substitution and adaptation (Ang~, i.e. the formulation of par·

ticular substantive rules for international cases.'" The recognition and execution of the

security would therefore, for instance, be possible after registration in countries based on

the Anglo.American securities law, as weil as Italy and France, but also in Germany whose

system of real securities today alIows for a fairly Iiberal attitude of recognition, and Que­

bec.!9J

In international leasing law the same difficulty merely subsists for leases created

under foreign law which do not fuIftI the - in the European context isolated1
" • notifica·

lab, ibid. para. 174 at 142 note 155" para. 254bis at 229 note 55 and accompanying tex!. Khairallah stresses
that the French legislation anticipates the regulation of the Geneva Convention by implying the recognition
in France of aircraft mongages created abreacl
'" See Cabrillac & Mouly, supra note 182 at 550, para. 672.
"8 See Caiiœ Mw., supra note 176 arts. 1027 et seq.; StoD, supra note 167 at para. 337 infine; Schilling, supra
note 164 at 239 and J. Wool, 'SllII1111a1}' and status of Unidroit law reforro preject relating to airerait equi.
pment" Airfmance J. 198 (September 1997) 82, online: LEXIS (Canada, CANJNL) at 83.
". In Gerroany, the stance is slighcly different: In principle, aircraft and transfer of preperty in it are ce­
garded as being subject to the law of chattels, notably to the law of arrest. Once a real right applying to it is
reoorded, however the law of restraining orders and of forced execution in rea! preperty applies. See E.·L,
Haupt, "Fragen zur Sicherung und ZwangsvoDstreckung in Luftfaluzeuge" (1974) 27 N]W 1457.
190 See Matte, supra note 113 at 565; Bunker, supra ""te 87 at 146 et seq., para. 197 See arts. 2715 et seq.
c.c.Q.
'91 See Ph.R. Wood, supra note 51 at 16etSRrJ., paras. 2-11 etSRrJ.; Schilling, supra note 164 at 291, etseq. For
other counmes where floating charges are possible, see ph.R. Wood, ibii. at 210, para. 15-13.
192 For a general explanation of this solution for the culnünation and gap of laws see Kegel, supra note 64
c.18 at 260 etseq. and Mayer, supra note 166 at 170 etseq., paras. 258 et"'?; Kacl1etz, supra note 114 at 136 and
at 138 et seq.
19J Art. 2696 c.c.Q. merely stipulates a writing requirernent for movahle hypothecs. It should be mentioned
that prcperty in aircraft as such has a!ways been recognised, without any registration requirernents, see O.
Riese, Luftrr:rh - Das IntJ:rrTatimde Herk der zilJiIen Lufrfabtt U1I1J:r bescnien!r Beriicksithtil;o1g des Schu.ei:u:r Ro:hts
(Stuttgatt : K.F. Koelùer, 1949) at 283. For Canadian Common LIw jurisprudence relating tO cases where
registration is not required by statute, see Castel, supra note 61 at 473, para. 327 note 17•
". See Crocq, supra note 175 at 294 note 6, para. 338 who refers to M Giovanoli, Le C'léiit.Bail (Ieasinr) en
Europ!- IJeulopptrrrntet Nal2m!Juridique (paris: Litee, 1980) at 413 etseq., para. 516 etseq. Art. 1847 c.c.Q.,
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tion requirements of An. 1 (3) of the French Statute conceming the cn.bail.'" Yet, it has

been held that a simple change of applicable law does not impose the same obligation

upon foreign parties to a leasing contract."· This situation remains unchangcd under the

Leasing 0Jnw7tim'" for panies to a leasing agreement that are situated in different States

because the requirements of public notice irnposed by the law of registration or the prin­

cipal place of business of the lessee (in the case of engines) remain untouched.". There­

fore, when an aircraft is registered in France the lessor has the obligation to seek publica­

tion of the covenant, An. 2 of Dcm:t 4 juillet 1972.'99 Although this Convention excludes

from its scope the operating lease200and sa the American leveraged lease20
', which is ex­

tremely significant for airlines, it should not be underestirnated, for just the financiallease

of an aircraft represents a real security for a creditor Oessor).202 In other countries, credi·

tors under a foreign interest - may they come from the same State as the aircraft or a third

State • would in a coun of that jurisdiction jeopardise the totality of their rights, whereas

however, foUows in lhe foolsteps: "The rights of ownerslùp of the lessor may be set up againsl lfùrd per­
sons ooly if lhcy h.ve been published [in lhe assel-register]."
'" Sec Loi nO 66·455 du 2juillet 1966, relatir.eaux~ pratiquantlerniiit.brUI, J.O., 3 July 1966, 5652, as
amended by O>tialnanœno 67·837du 28 seprunbrc 1967 relatir.eaux opératiaIsderniiit.brUIetaux sociétés inm:bi/iè­
tf!$ pour le amn_et l' industrie, J.O. 29 Seplember 1967, 9595 and completed by D<brtno 72·665 du 4 juillet
1972, relatifà la publiatédes opératau de rniiit·brUI en maMemblièreet inm:bi/ière,].O., 14 July 1972, 7456 [he­
rein.fter Dtmt 4 juillet 1972] and Anitédu 4 juillet 1972, relatifa la publiatédes opératiaIs derniiit·bai en maMe
m:Jiière, ].0., 14 July 1972, 7457: publicalion in the register of lhe Tribunal de commerce of the lessee' s
domicile. See gener:ùly Cabrill.c &: Mouly, 5UJm' noIe 182 .1 450 etseq., para. 534; A. Bén.bent, supu noIe .1
513 et"'1, paras. 881 et seq.,'l 520, 896. See, however, Malte, su!"" noIe 113 at 547, para. 197.
'" See Cass. com., 11 June 1982, [1983] Rev. cril. 450; G. Khair:ùLth, Annotation of Cass. com., 11 June
1982, [1983] Rev. cril. 451. The argumenlS expounded bythis jwispnulence could be extended to the re""""
depropriiti. See SIOU, 5UJm' note 167 at paras. 268 and 288. Traditionally, however, the absence of a public aet
COnstÎlutes an infringement upon an. 2078 C. civ., wlùch prolûbilS the par:tecrmissoire (crnstitutJlmpossessarUm,
Besilzkonstitut). The same princip!e applies strietly in AUstria and Switzerland. Sec StoU, il:ü at para. 287.
'" See Lezing GJnuntiœ, 5UJm' noIe 26; R.M. Goode, "Conclusion of the Leasing and Factoring Conven­
tions-l", [1988]]. B. L 347;]. poczobut, "Internationales Finanzierungsleasing, Das UNIDROIT-Projekt­
vom Entwurf (Rom 1987) zwn Übereinkommen (Ottawa 1988)" (1987) 51 RabelsZ 681 at 710 etseq. Fman­
cial leasing basically describes a transaction by wlùch a lessor selects a supplier and a coUateral, leaving the
main attribute of property to the lessee. The length of the period of redemplion makes il specifically a fi­
nancing transaction.
". See Lezing Onmttm, ibid. an. 7 (2) and (3) (b.); Poczobut, ibid. at 709 et seq.; compare an. 3105 (2)
c.c.Q. : "Publication and ilS effcets ase governed by the law of the counuy in wlùch the grantor is currently
domiciled."
". See Dtmt 4juillet 1972, 5UJm' noIe 195.
200 The drafters considered this equipment loase as being nol as problematie as a tripartile capitallease with
a Jessor limiled to pure fmancing and as properly trealed asnong such contraets as conditional sale, rental or
baihnenl (Le. the lempor:uy transfer of possession). Sce Bunker, suprrz noIe 87 at 62; Poczobut, supu note
197 al 690er "'1'
'" Tlûs form of leasing avoids ownerslùp and lechnology risks for the airline and respects ilS nced for ope­
rational fJexibility in fJeet and balance sheet structUre. See Bunker, ilil. at 30.
m See Crocq, 5UJm' noIe 175 a121, pasa 27.

46



•

•

Chapter Three
Conjlict ofLaws in the Law ofSecured Transactions

creditors from the State of the court would see their rights proteeted according to the law

of the court.

4. l'HE LAw APPLICABLE TO nIE SECUR1TY AGREEMENT

Hitherto the formai requirements of a security transfer have been elucidated

mainly with respect to the real effeets of that conveyance, in most legal systems intimately

conneeted or coinciding with the security agreement. They do, yet, not concem the law

applicable to the security agreement itself as far as it does not effectuate the conferment

of a real right or the underlying sales or construetion contraet.''' These covenants may

form one single document not oruy in the exceptional case that the aircraft seller or

manufacturer himself aets as grantor of a security'04 but often converge in tripartite air­

craft purchase contraets between manufacturer, financier and purchaser. Tlùs seetion shall

briefly delineate the omnipresent confliet guidelines developed for international aircraft

sales contraets.

a. A Medley of Contraetual Relationslùps

Aircraft financing contraets, it has been said, form typically part of a tripartite pur­

chase contraet between the aircraft manufacturer, the financing institution and the pur­

chasing airline, corporate entity or individual or represent another multiparty agreement.

Compared to simple chanel purchases the situation for aircraft sales is complicated on the

manufacturer side by the faet that often times aircraft are not purchased as one whole,

fully-equipped piece of technology frorn one manufacturer. Instead, the purchaser himself

or the manufacturer who then assembles the entity acquires airframe, engines or other

equipment and supplies from different speciality manufacturers either. Hence, not otÙy

would there be severa! bilatera! contraets and choice-of-law clauses, likely to lead to a dif­

ference in the law applicable to the sale and to the security agreements between the pur­

chaser, the respeetive manufacturer and the financier/lessor: The problem of severability

m, See Castel, SUf11" noIe 61 al 476 ~S<q, para. 329; Kegel, SUf11" noIe 64 aI 572 who, as far as the qualifica­
tion of the abstraet nature of the rea1 transfer is concemed, declares the lex rei sit4e applicable ("interna­
tianalprivatrechtliche QualifJkatian"). This view differs from the practice of the couns in mas! States, which
apply the /exjôri.
'0< 0nIy fierce competition may force manufaeturers la taire the fmancial risks assacialed with a security,
provided!hal comercial benefilS outweigh them. See Bunker, supra nOIe 87 at 128 etS<q.; see P. Deighlan,
"Sources of FUlance" in Aircraft Frnancing, SUf11" noIe 9, 15 al 27; L Barran, "Manufacturer', Suppon - Cur·
renl Trends", ibid, 259 al 261.
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(~) of a "unity of rights and obligations"20
' which ideally should fonn a single co·

herent contractual framework may require a co·ordination through the instruments of

adaptation or substitution.,06 Also, legal disputes may kindle doubts as to whether the ma·

nufacturer has the quality of an agent assuming obligations for or on behalf of the pur·

chaser or aets for itself as an acquirer.'07

b. The Consensual Choice of Law

Although it is desirable to have a unifonn contraets law applicable to the interna­

tional sale of aircraft'OR, a "lexmercaturia~"'o' that relieves international commerce

"from a Babel of diverse domestic legal systems" ,'ID no such law exists or is needed for

mere security agreements, which link the sales contraet and the securitisation of the asset.

Therefore, these agreements, as any contraet, are in principle governed by the law seleeted

in accordance with the proper Iaw of contraet intended by the parties (lex wIuntatis, Par·

teioutananie, loi d'autonnnie)211 and contraets of purchase of commercial and business air·

20' Kadletz, supra note 114 at 138.
206 See supm note 192 and accompanying text.
207 See Kadletz, supra note 114 at 135 et "'1' reponing on information provided by Bombardier, Inc. Forthe
extrernely difficult and contrasting approaches of Civil law and Common law, especially the anomalistic
doctrine ofthe undisclosed principal see Zweigen & Katz, "P"a note 163 at 427 etseq., notably at 433 et"'1';
W. Müller·Freienfels, "The Undisclosed Principal" (1953) 16 Mad. L. Rev. 299; ici. "Comparative Aspects
of Undisclosed Agency" (1955) 18 Mocl. L. Rev. 33; J. Basedow, "Das Venretungsrecht im Spiegel konkur·
rierender Harmonisierungsentwürle" (1981) 45 RabelsZ 196 and the further references, notably to Müller·
Freienfels, cited by Zweigen & Katz, ibid. at 427. Uniform law is envisaged by the C<nuntiœ on A!P'9' in the
IntematiaIa/ SakofGa:ris, 17 Febroary 1983, (1984) 22 J.L.M 249, (1984) 32 Am.J. Comp. L. 752, complet·
ing the ClSG, supnt note 130. See M.J. Boneil, "The 1983 Convention on Agency in the International Sale of
Goods" (1984) 32 Am. J. Comp. L. 717; C. Mouly, "La Convention de Genève sur la Représentation en
Matière de Vente Internationale de Marchandises" (1983) 35 Rev. Int. Dr. Comp. 829; see also Zweigen &
Katz, ibid. at 430 et "'1, Space and topicallimits do not permit explaining the rules of Private international
Law applicable to ageney in the context of aircraft purchase. Generally, see Kegel, supnt note 64 at 452 et
"'1., Castel, supm note 61 at 624 et "'1., paras. 482 et "'1' and Mayer, supnt note 166 at 481, para. 737. The
Hague 0Jmmzi:n on the Law Applicable ID A!P'9', 14 March 1978, The Hague Conference on Private Interna·
tional Law, 0iIet:ti0n ofOmmtior:s (1951.1996) (The Hague: Permanent Bureau of the Conference, 1996) no.
XXVII at 252 [hereinafter OJIJeaimofOnuntiaul purpons to enaa uniform conflias rules. See Kegel, ibil.
at 457 etseq. and the references cited byCastel, ibid. at 636 note 258, para. 483.
201 See P. WutShip, "Aircraft and International Sales Conventions", (1985) 50J. Air L. & Com. 1053 at 1060.
'''' M Polak, "Conf1ias of Law in the Air" (1992) 17 Air Law 78 at 78; see Kadletz, supnt note 114 at 137.
210 J.O. Honnold, Dromenttuy Histay of the Unijimn Law fûr IntemaIÛ;na/ Sales (Deventer, Netherlands:
K1uwer, 1989) c. I. (General Introduaion) B. (Tools for Uniformity in Application) at 1
211 This rule is of universal acceptance. See Castel, supm note 61 at 477, para. 329, at 589 etseq., para. 446 and
at 593 et seq., para. 448 et "'1'; o.P.P.S.A., supra note 99 s. 8 (1) (c). For the law applicable to seizure, see
~ supm note 100 at 97 et "'1., §§ 8.3 et "'1' For the central case Vita Foai Prrrluct:s v. Unus Shipping Cà.
[1939] AC 277 (PC) [hereinafter Vita lix>ij, see J. Blom, "Contraas" in M Baer, etai., eels., Pria:rte Interna·
ticnal Law in Onmn Law CantJa (Toronto: Edmond MontgomeJY, 1997) c. 13 at 543 et"'1'; see ROm! Om·
'U11tion, supm note 129 an. 3 (lh Mayer, supm note 166 at 454 et seq., para. 692; Bunker, supnt note 87 at 321.
For EngIish Common law, which bas been superseded by the Cmtmas (Applicable Law) Act 1990, S.L 1991
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craft contaÎn without exception, an express choice of the law governing the contractual

relations between manufacturer (the sales relation) and purchaser and financier and pur­

chaser (the security relation).212

An explicit selection of the proper law can designate any law rea<onablfu linked

to the contract and will often be the law of the manufacturer Dr the financing institution.

ND law can be chosen to evade mandatory provisions of the system of law with which the

transaction is most closely and really connected and will be invalidated.'14 In exception to

this jurisprudence § 5-1401 of the New York G.OL aIIows such choice of law without

reasonable relation ta that State. Therefore, in the North American law of aviation fi­

nance, including the secured sales made by Airbus Industrie via its French subsidiaI)' to

U.S. customers, it has become common to include a New York choice·of-law-c1ause,

given the prominence of this legal centre in international commercial and aviation finance

transactions.21S In a European context, English law-selecting clauses are of general im-

No. 707, incorporating the Rane Clmmtim, ri. at 1191 et "'1., see Dicey & Monis, s/!{ml note 181, r. 185 at
1332, at 1187 et "'1' and 1191 et "'1., r. 174; F.K. Juenger, "The European Convention on the Law Applica.
ble to Contraetual Obligations - Sorne Critical Observations" (1981) 22 Va. J. lnt' 1L. 123; Kadletz, supm
note 114 al 58 et "'1' The rule is also the basis of the Reswmmt O:rtjIiaofLrws, SIf{JI'a note 108 §§ 187 et "'1'
See funher Milde, supra note 114 at243.
212 For sales contrates, see Kadletz, supra note 114 at 135; JL. Magdalénat, "Negotiating an Aircraft Pur­
chase ContraCl" (1980) 5 Ann. Air & Sp. L. 155 at 158.
2Il This ambiguous term is used byUC.C. § 1-105 (1) (1994) and has given rise to extensive interpretation
eHons in dOClrine and jurisprudence. It is determined according to the confliCl of laws principles of "inter­
est analysis"J "most significant re1ationship" and "centre of gravity" and corresponds more or less to the
categories of theR_Omflia ofLrws, supra note 108, § 188. See UStoU, DieR~
unddie Bestimmzalgcles fUl/inlEmatma/e ~amœrrIb:mn Re:ht.s nad"lm aU~mœrn KoIIiJ~ cIes Us­
amerikanisàm UCCundcIes deutsdm Rechts (Frankfurt, Bem, NewYork: Peter Lang, 1986) at 112 et"'1'
21. See Vit: Food, supra note 211; Cass. civ., 19 FeblUal}' 1930 and 27 January 1933, S. 1933.1.41; Castel, su­
pm note 61 at 594 et "'1., para. 449; Mayer, supra note 166 at 468 et"'1., para 710. The "dosest and mos! rcal
conneClion" is the so-caUed Bonython formula after liatr}tb:n v. CamrnuazlthofAustral.., [1951] A.c. 201 al

219. For examples of the difficulties in aircraft equipment fmancing under the U.c.c., see B. dari<, supm
note 176 c. 9.02[1] at9-14 et"'1' and the preceding note.
21S See Bunker, supra note 87 at323 et"'1' The G.O..L, supra note 88 reads:

§ 5-1401. Choice of law. 1. The parties to any contraCl, agreement or undenalcing, contin­
gent or otherwise, in consideration of, or re1ating to any obligation arising out of a transac­
tion covering in the aggregate not less than twO hundred fifty thousand doUars, induding a
transaction otherwise covered by 5ObseClion one of seClion 1-105 of the uniform commercial
code, may agree !hat the law of this state shaU govern their rights and duties in who!e or in
pan, whether or not 50ch contraCl, agreement or undenalcing bears a reasonable relation to
this state. This seClion shaU not apply to any contrael, agreement or undenalcing (a) for la­
bour or personal services, (h) relating to any transaction for persona!, family or household
services, or (c) to the extent provided to the contrary in 5Obseetion twO of section 1-105 of
the uniform commercial code. 2. Nothing contained in this seClion shall be construed tO limit
or deny the enforcement of any provision respeeting choice of Iaw in any other COntraCl,
agreement or undenalcing.
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portance,2I6 while Airbus Industrie applies French law. An inchoate system of secured

transaetions can provoke an exclusive resort to commercial arbitration.

In the absence of express stipulation, the choice of the proper law can be "in­

ferred", e.g., from a choice of forum (often New York21~, the location of the aircraft or

the headquarters of the aircraft manufacturer?" It should be indicated that this intermedi­

ate step presuming party intentions, which praetically leaves it to the court to decide on

the proper law,219 is also known under Art. 3 of the RorœCo/'ll.IJ'uiœ.220

c. The Closest and Most Real Conneetion

aa. An Accessory Connection

In the case of inappropriate non-inclusion of an explicit selection, the closest and

most real conneetion221 to the security agreement on the cards is the choice of law gov­

eming the principal (underlying) obligation, i. e. the sales contraet, because of their often

intirnate relation in terms of subjeet matter uniformity ("accessory conneetion", acŒ5SOrius

sequiJur nol1<n= sui principali1~.223 The sarne result is ükely to be obtained in those States

216 See A. Litùejohns, "Legal Issues in Aircraft Finance" in SAD. Hall, ed, Airrraft Financing, 2"" ed (lon­
don: Euromoney, 1993) 281 at 285.
217 See supra note 88.
m See Castel, supra note 61 at 596 et seq., para. 450. For the notion "implied choice of law" and basic case
law, see J. Blom, supra note 211 at 556 et seq. and 565 etseq.
". For acritique, see Bwtker, supra note 87 at 325; Kadletz, supra note 114 at 63.
220 Art. 3 (1) second sentence of the Ranc O>nwztial, supra note 129 reads: "The choiee must be demon­
strated with reasonable cenaintybr the tenns of the contraet or the circumstances of the case."
221 In other words, this is "the maS! significant re1ationship". SeeR_GJnjIim ofLttws, supra note 108,
S188 and Castel, supra note 61 at 592 etseq., para. 447 and at 598 etseq., para. 452.
222 SeeJustinianus l, Dp (A.D. 528-534), D. 34, 2, 19, 13.
221 This bas to be explained br the accessoty character of secwities generally. For the case of sureryship, see
Restatemint GJnjIiaofLttws, supra note 108, § 194; Ziegel, supra note 100 al 100, § 8.4: "Reasons of policy and
predietability recommend that whenever possible the per>ona1 rights and obligations of the parties and their
rights and obligations in and ta the collateral should be govemed br the same law." C Reithmann & D.
Maniny, lntematiazalesV~ 4" cd (KëIn: Dr. Otto Schmidt, 1988) no. 114 al 124; Mayer, supu nOIe
166 at 419 etseq., paras. 646 and 648 (widelz =);Khairallah, supra note 167 at 220 etseq., paras. 245 et""l.
and al 283 et seq., para. 330; Kegel, Sltpnz note 64 al 494. This reasoning cenainIy favours an application of
the party autonomy ta overcome the rmjlit mcbiIe caused br the pennanent relocation of mobile equipment.
See below, Œapter 7broe VIII. B.; Khairallah, ibid. at 263 note 216 and accompanying text, para. 296. It is
true that the resulting separation of the law applicable ta the purely contraetual relations and the one rele­
vant for conveyance and content of rcal rights leads ta an undesirable ctmJ of laws foc the same operation
and a~ of a single contraetual re1ationship. This, however, is an unavoidable consequence of IWO

competing interests, the pany interests on the one hand and the interests of other creditors as participants
in legal transactions generally on the other.
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that follow the presumption of closest conneetion to the habituai residence of the person

effeeting the charaeteristic performance under Art. 4 of the RmrOmmtion.22<

It is clear that in the case of multiparty contraets, where different providers un·

dertake several essential services, it may be difficult to ascertain such charaeteristic per­

formance in the absence of an express choice of law.'" A defxral§! of the contraet may ap­

pear the only way of determining the applicable law.226 Most reasonable results are, as

elaborated here, Iikely to be obtained by applying the rule that accessories follow the prin­

cipal obligation. This solution corresponds to the law parties are most Iikely to apply by

seleetion clauses to the encire contraetual framework and übtains the favourable result to

have one ,;ngle legal system that govems the interdependent contraetual bonds.

bb. The Inapplicability of International Sales Law

As to the accessory applicability of substantive international sales law, the Hague

Ommtion on the Law App/icalie ID 11lterI1atiœd Sales ofGaxis,227 which explicitly, but without

justification, excludes the sale of registered aircraft from its scope228 does neither cover

security constellations nor foreclose recourse to the chosen substantive law for domestic

security agreements. Similarly, the CISG is inapplicable to secured transaetions. Also, it

categoricallyexcludes the sale of aircraft and of individual components of aircraft such as

spare parts, engines and propellers, though only in 50 far as they do fonn a rnaterial ele­

ment of the aircraft.229 This means notably that the CISG could apply to the secured sale

of aircraft engines, if it was wider in scope'la and parties would have to explicitly and

22. See Castel, "'pm noIe 61 al 632 <t "'1., para. 487, who noIes thal ans. 3111 et"'1. CCQ. have adopled the
same principles. See also J. Blom, supra noIe 211 al 576 <t "'1,; Kegel, ibid. al 488 et "'1. G. C. Cheshire,
Ckshireand Narth~ Priuzte Internmimal Lrw, 12" ed. by P. M North &J. J. Fawcett, (London: Bulterworths,
1992) at 459 et seq.; Dieey & Morris, supra note 181 at 1326 et seq., r. 185 (3), explaining the diffieu1ty of d..
lermining the charaeteristie perfonnance in the case of a pledge: "(I]t is most likely that, sine-, lhe pledgor's
charaeteristie perfonnance will nonna1ly he effeeted al the pledgee's place of business, then the law of the
latter oounny IDa)' be held 10 apply."
'" See Pola!<, supra noIe 209 al 80: Kadlerz, supra noIe 114 al 138.
226 See Polak and Kad1erz, ibid.
227 See Olmmt>:n on tk Lrw Applit:alle ID Inrematicnal Sales o[GcaIs, 15 June 1955, (1964) 510 UN.T.S. 149
[hereinaner HGSGJ.
228 See ibid. art. 1(2); see Wmship, supra noIe 208 al 1061 et"'1.
22. See GSG, supra noIe 130 an. 2 (e).
230 See R. Herber in P. Sehlechtriem ed., Omnentmy on tk UN COntmtm on tk Internmimal Sale oiGnis
(CISG), 2N! ed. (Oxford: darendon Press, 1998) al 37, Art. 2 para. 35 noIe 72 and aeeompanying lex! and
Suprerne Court of Hung:uy, 25 Seplember 1992, (1993) 13 J. L & Com. 31 with critique of P. Amata,
·UN. Convention on Contraets for the Inlernational Sale of Goods - The Open Priee Term and Uniform
Application - Ac Early Inlerpretation by Hungarian Courts", (1993) 13 J. L & Com. 1 al 16 et "'1. and P.
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c1early exclude the application of this international instrument to their contraet, %li if they

want to avoid the anornalous situation of having a part of their sale governed by uniform

law and the other part by a law chosen by thern.212

d. The Fonnal Requirernents

The security agreement also has to be scrutinised under the different angle of

contraetual formalities, which exist in wide variety, notably those of writing and notarisa­

tion. They serve the prevention of fraud, debtor-proteetion and to secure publicity to

mitigate the false wealth objeetion,2'J Their detennination habitually is based on the local

law under the rule locus regit aetunfl' or the law applic.1ble to the substance of the con­

traet.'"

y et, as has been explained, the realm of real rights in aircraft equipment, in prac­

tiec, has never been left to the dominion of party autonomy.

B. Problems Related to the Hierarchy of Insolvency

The recognition of the validity of an interest in the importing State is not equiva­

lent to the recognition of the prioriti" of that real right compared to other encurnbrances

created under the same law. It is still possible that a competing interest is validly created in

the same State after the asset has moved there. In the absence of an avoidance of prefer­

ences, this competing real right can conceivably be attributed a preferential status or

ranking according to the general priority rules of private law in the in1porting jurisdietion,

Schlechtriem, ibid, at 108, An. 14 para. 8 note 26; generally, see Wmship, supra note 208. Ooly in this con­
text the applicability of the CISG to fmance-leasing, notably to the contraetual re!ationship between the
supplier of the gonds and the lessor, or the lessee in case of an assignment of the lessor' s rights 10 the les­
see under a guarantee, becomes relevant. See Herber, ibid. at 22, An. 1 para. 16.
231 See CISG, supra note 130 art. 6: "The parties may exclude the application of this O>nvention or, subjeet
10 article 12, derogate or vaty the effeet of any of its provisions."
2J2 See Wmship, supra note 208 at 1059.
2J] See Ph.R. Wood, supra note 51 at 98 ets<'1" para. 8-1 etseq.; above, note 179.
2J4 See Justinianus l, Dig!sta, supra note 222 D. 21,2, 6. See also Bartolus on ibii. 22, l, 1.
215 See Rane O:mmti<n, supra note 129 art. 9. Note, however, that theEinf"~ ZJ<m~ Ges.tz.
b.:h indt:r Fassungum 25July 1986, BGBI. l, 1986, 1142 (German Code on the Coniliet of Laws) [hereinafter
E.G.B.G.B.l, due the abstraet nature ofa transferof property ("Abstraktialsprin", S929 B.G.B. and S1034
Greek c.e.), exclusively requires the /ex rausae applicable to the real right tO govern the fonn, art. 11 (5)
E.G.B.G.B.; Ph.R. Wood, supra note 51 al 181, para. 13-4.
236 In the following, the notion "priority" will be used in the sense of legal preference or precedence, de­
scribing the relative ranking of competing claims to the same property. See Bkrk, supra note 27 s.''' "priar­
;ty". lt bas 10 be diSlingushed from the French "privilège" which is equivalent ta the Common law lien (see
supra note 97) and bas an even higher "priority".
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which is different from the priority regime in the exporting State. For example, the Ger­

man S~grrung can be characterised as English floating charge and ranks after

preferential creditors although it is classified before them in Gennany.237 Particularly in

Civil law, the equality of creditors (principe de l'égalité des créttnders) can avoid preferences

that are recognised in other jurisdictions. Rules of private international law have to inter­

vene and unravel this conflict of opposabiIity, which is so relevant for the enforcement of

the security against the defauiting buyer, lessee or lienee. In the case of aircraft the shifting

!ex rei sÏlte is not practicable to detennine the applicable law. Rather, the law applicable

specifically to aircraft encumbrances, which will be developed consecutively, have rele­

vance. However, due to the close connection to seizure in execution and the likely appli­

cation of different laws to competing securities on the same movable most courts that are

competent at the lieu de la saisie apply the !exfari as the single order of priorities.2J8

In the case of insolvency, the question of opposability concerns the organisation

and structure of the bankruptcy estate. Ergo, the most reasonably applicable law here

typically will be the law of the place of bankruptcy detennined according te the lex/àri.
Still, this law will often compete with the law applicable to the creation of the encum­

brance, depending on whether the jurisdiction in question practises the doctrine of unity

of bankruptcy or the doctrine of plura1ity.2J9 In conclusion, even in the case of adaptation

through registration the ownership of a creditor/lessor in an asset may not be a guarantee

for a full realisation of the security. It is submitted that in the interest of aviation credit

and an efficient international air transportation network the use of the law of the security

is the only tenable alternative.

TIlls upkeep of the essential effects of a foreign security through adaptation (being

- as the case may be - subject to recordation) can be assurned to protect the good faith of

237 See Ph.R. Wood, supnz note 51 at 195, para. 13-32. In English law the floaring charge has less priority
than a fIXed charge or other subsequent purchasers and mongagees. See Ph.R. Wood, il:id. at 175 et !WJ.,
paras.12-22 et!WJ.
2l. Hence, priorities between competing daims which are govemed by the same law ought to be resolved
according to that law. See Khairallah, supnz note 167 at 293 etseq., paras. 346 et!WJ.; Castel, supm note 61 at
148 et seq., para. 82; Canada Depa;it Inszmmœ O»pomticn v. Canadian 0rm0:rriaI Bank, [1993]3 W.W.R. 302;
afrd [1993]8 W.W.R. 751 (Alta. c.A.); see also Mayer,supnz note 166 at 431, para. 665.
219 See Goode, supnz note 165 at 48 and 51; Khairallah, ibid. at 295 et!WJ., paras. 350 et!WJ., with further refer­
ences; Mayer, ibid. at 431 et !WJ., para. 665, and at 434, para. 668; Bunker, supm note 87 at 327 et!WJ. Forthe
theories in international insolvency law generally see Mayer, ibid. at 432 et !WJ., para. 666 and Castel, ibii at
553 et !WJ., para. 422. The doctrine in maritime law of secured transactions has genera1ly endorsed the appli­
cation of the law of the security, ie. the Iex b:rnderae, in the intcrest of maritime credit. See the references in
Khairallah. ibid. at 295, para. 350 note 135.
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the cross-border crediter, especia1Jy if he is not preferred, in the continuity of the security

in the collateral before or upon the debtor's insolvency, as well as the good faith of those

engaged in commercial and credit transactions as to the integrity of the order of colloca­

tion after the import of a security. A creditor, however, has to be aware of the fact that

the notification as such in some countries favouring individual justice,"· but not in Anglo­

Canadian law,'" implies the irrefutable presumption of cognisance of the creation of the

real right (theory of constructive notice), l:wafides of a creditor being, hence, only relevant

where and te the extent that the purchaser can rely on the public faith of the record (posi.

tiœPuhlizitiit).'"

VII. GooDS DESTINED TO TRAVEL AND MOBILE EQUIPMENT

Conflict problems in secured transactions in aircraft financing so far have been

dealt with indifferent of the character of the secured movable. An aircraft can be mobile

equipment once it is in operation as wel1 as a simple movable as long as the manufacturer

is involved in the completion or initial sale of the building.'" Permanently mobile goods

are distinct in character from movable goods that are sent abroad as part of an interna­

tional sale genera1ly ("goods destined to travelo). As a matter of principle, the lexrei sita? is

'" Such countnes are, eg.., England, France, Gennany orJapan.
'" For England, see LawofPropertyAet, 1925 (tl.K.), 15 & 16 Geo. 5, c. 20, s. 199 (1) (i) (u) [hereinafter Law
ofProperty Act]. But see, eg., o.P.P.S.A., supra note 99 s. 46 (5) (a). The theo'Y of constructive notice is not
applied in Ontario since the "[p]wpose of the registration system is to structure the process of perfection of
security interests by registration, not to provide deemed notice to the world of the existence of the security
interest." D.L. Denomme, in Ziegel & Denomme, supra note 100 at 373 etsaq., § 46.18. Id.,itid. at 151, § 20.
1: "The pwpose of registration requiremeDt was to ensure that third parties receive constructive notice of
the security interest so that theywould not be nûslead by the existence of a secret lien". The same author,
ibid. in note 97 notes that the jurisprudence varies between the Ûlmmon law provinces of Canada.
,., See arts. 2943 (2) and 2944 (1) CCQ.; § 16 (1) of the Gennan Gœtz ükrRethtean Luftf~um26.
Februar 1959, BGBI. l, 1959, 57 and 233, as amended by art. 9 of Gœtz ZJIr Vereinfarhung undBes~
gmdJtlit:her Verfahren (vereinf~) um 3. Dezemb:r 1976, BGBI. l, 1976, 3281, E. Giemulla & R
Schmid, RethtderLuftfahrt - Text=mlung (Neuwied, Kriftel & Berlin: Luchterhand, 1996) 329 at 333 (hoo'n.
".fier LufifrRGJ:

Zugunsten dessen, der ein Registerpfandrecht oder ein Recht an einem solchen durch
Rechtsgeschaft erwirbt, gilt der Inha1t des Registers, soweit er diese Rechte und das Eigentwn
and dme Luftfahneug betrifft, ais nchtig es sei deon, da1l ein Widerspruch gegen die Richtig­
keit eingetragen oder die Unrichtigkeit dem Erwerher bekannt ist. !st der Berechtigte in der
Verfügung über ein im Register eingetragenes Recht (Satz 1) beschriinkt, 50 ist die
Beschriinkung dem Erwerher gegenüber nur wirksam, wenn sie aus dem Register ersichtlich
oder dem Erwerber bekannt ist.

See Haupt, supra note 189, who remarks tbat knowledge is not constituent of the secured transaetion, that
unencumbered aircraft nonnallyare not recorded and that it depends on the circumstances of the case if the
purchaser knows of the charge; Crocq, supra note 175 al 293 etsaq., paras. 338 etsaq. with references at 294
note 3, para. 338; Schilling, supra note 164 at 192.
'" See also O:>apter 71rrœ 1., above.
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the law, which governs the law applicable to such movables, too. Consequently, the con­

ditions and effects of the transfer underlie the law of the exporting State until the collat­

eral crosses the border and the law of the country of destination from thereon. The doc­

trine of transposition resurfaces so that rights can be exercised only in accordance with

the system of real rights in the law of destination.

In order tO avoid a ronj/it mliIe States whose law knows a transfer solo a:nsensu and

not the Gennanic abstraction of real rights'44 tend to submit the applicable law to the lex

lai ClJnt>1UtUS or the law of the contract contemplated by the parties, particularly for the

retention of title. In these Civil and Common law jurisdictions, the lex ni sifte can be used

as an indicator in the absence of an express choice of the proper law.'45 A1ternatively, the

place of destination of goods (lieu de l'exét:utim de l'opération), of relevance notably for leas­

ing contraets, is retained for irnported movables."· This place would be identica1 br and

large to the place of first registration of the aircraft. Such regulations, which aIIow the law

of destination of the movable to decide if the perfection requirements are fulfùled, often

avoid transposition problems by establishing so-called grace periods (dclais de grâœ). Ac­

cordingly, these formai requisites must be complied with within a deadline of several

weeks or months.'" However, in the case of exported securities,'48 which constitute the

crackeljack of cases in international aircraft financing due to the power of North Ameri-

'" See supm note 235.
'45 A well developed discussion of lhe preceding aspects cao be found in Khairallah, supm noIe 167 al 255 et
seq., paras. 284 et seq.; F.K. Juenger, supra noIe 167 al 153 et seq.; F.K. von Savigny, Syst;m des heu/iffn Rani·
S<henRu:hts (1849) al 178 et seq. art. 2 (4) of lhe Hague Comentitnoothe LawAppli<ablewthe Contraaual Tnznsfer
cfPropeoty in Mau:th/es, 15 April 1958, prevides for the applicability of the law of lhe eontract in the case of
eonditional sale and arts. 3 et seq. refers 10 the !ex ,.; sit4e deflOed case by case. See CdIer:rial ofCarlmtiazs,
supm noIe 207 no. IV al 16. This Convention, signed ooly in French, bas never been ratified by any Slale.
The HC/SG, supm noIe 227 is, aecording la its art. 5 (3) and (4), nol applicable 10 lhe lransfer of ownership.
For the purchase money security inlerest, see Ziegel, supra noIe 100 at 90 noIe 4, § 6.1.
". See art. 3103 c.c.Q., O.P.P.S.A., supra noIe 99 s. 6 and U.c.c. § 9-103 (l)(e) (1994).
'" See the four-monlhs·rule of u.c.c. § 9·103 (1) (cl) (i) (1994) read in conjunction with the "domicile rule"
ofU.C.c. § 9-103 (3) for perfection of a security in movables in the Slale of the deblor's location and the
"last evenl-rule" for perfection in the Slate where the ordina<y collateral is loeated of U.c.c. § 9·103 (1) (h)
on so-ealled Multiple Slale transactions. A reperfection in the Slale of rernoval (or the forum stale) is neees­
sa<y. Otherwise lhe perfection in original Slale is lost (fùe by secured party alone, u.c.c. § 9-402 (2) (a),
Dr4i U.C.C., supra note 172 § 9-316 (a) (2). (e) 30 days in the case of a qualified change of applicable law, i.
e when lhe chattel is inlended 10 be kepl in the other jurisdiction. See Sloll, supm noIe 167 al para. 272;
Lawrence, Henning & Freyermuth, supra noIe 176 al 170 et seq., § 9.03[c]' This rule, however, is superseded
for inlerstale confliClS by the recordation rules under the Fedem/ Avialial Act, 49 US.C. § 441070 [hereinaf­
1er FAAct~ For o.P.P.S.A., supm noIe 99 s. 5 (2), see also Greffier, La Réjàrme, supm noIe 81 at 95 et seq.,
para. 79; art. 3104, 3103 c.c.Q.: 30 days, inspired by the o.P.P.S.A. and the UnifûrmPropeoty Act Ans. 5 et
seq., see Groffier, ibid. al 95 noIe 79-3, para. 79. For an explanation of the difficulties prior 10 the refonn see
id, supra noIe at 158 etseq., paras. 159 etseq.;Castel, supra noIe 61 at 477 etseq., para. 330.
'48 This is, eg., lhe case of art. 3103 c.c.Q.
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can financiers, this solution is of no relevance because such grace periods often do not

exist in foreign jurisdictions and cannot be enforced.

VIII. A NEW RULE ADAPTED TO MOBILE EQUIPMENT

"Personal property has no locality."'" This recognised statement is still valid in its

employment for mobile equipment, despite the persistence of the tex ni si&:e in its applica­

bility in many jurisdictions even to dynamic objects, which kept on ail the more after the

enactment of the Garetu Ct:nW'ltÛn. Its intrinsic truth has led to the development of alter­

native connecting factors in the domestic legislation and doctrine of North-America and

Europe, which overcome the a:nflil moIile but which are not necessariIy susceptible to

widespread international recognition. They, therefore, do not rule out the necessity of an

international conventional framework.

A. The Debtor's Principal Place of Business as a Connecting Factor

Especially in the case of aircraft operating in international aviation that are, beside

vessels, quasi-permanent res in transilll, it is difficult to ascertain the continuouslyalternat­

ing !ex ni si&:e and it is wise to avoid the necessity of perfecting in each jurisdiction.250

Furthermore, the !ex ni sitœ does not distinguish between security over specified assets

and universal security, fails in the case of security over classes of tangible assets where

physical inspection is impracticable and is impossible to put to bear upon intangibles.'"

"rnhe !ex ni si&:e rule... has outlived its usefulness in a world of interdependent markets

and security over widely distributed assets."252

Modem doctrine in severa! States has, for these reasons, put efforts into develop­

ing another, not asset-based, connecting factor for contraetually stipulated encumbrances

which is more stable than the law of the situation of a movable means of transport. As a

matter of principle, this factor has been described as the home country (Heirnatra:i1t). It is,

still, not c1ear if "home country" is meant to be the State from which the aircraft starts its

operations (!ex danicilù) or the State of registration in a record (!ex tibri sili, loidu port d' at-

'" Lord Loughboroughc.J., supn: note 116.
250 See Groffier, PrUisDIl'Q, supn: note 81 at 154 etseq., para. 156; Castd, sJ4m' note 61 at 479, para. 333.
'" See Geode, supn: note 165 at 49.
252 Goode, ibJ. at 51.
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tac/xV" The latter may exceptionally differ from the State of public registration as a na­

tional on the authority Arts. 17 et seq. or Art. 77 of the Chi4a[p 0:nw7tiœ in conjunction

with the ICAO Council Resolution of 14 December 1967'5• for aircraft jointly registered

but controlled by one State under joint operation organisations (tex patriae or tex l:wuIerae,

roi du p.:wi/lan or roi d' immatriJ:uIatio).25S Since an aircraft cannot have severa! nationalities

for purposes of private law, the latter case certainly presupposes that the State performing

the functions of the State of registly be regarded as the "effective" State of nationality.

1bis dispute becomes only relevant in cases when the aircra[t does not retum to its coun­

try of registration and is not re-registered in the record of another State, e. g., when the

object is leased or chartered by another airline, in the cases of stand alone cabotage or

permanent off-shore operations of an airline from a c1ifferent principal place of business.

Parties might be more prepared to accept the law of trus principal place of business as the

applicable law.156

l5) TIùs presupposes that the State in question has a central register, a problematic issue panieularly for fed­
eral States. Sf4nlpro rationeexm1fla the U.S. (for F.A.Act § 44107, see supra note 247) or Canada. Canada has,
due to constitutional diffieulties, not (yet) proclaimed a nation·wide asset recordation system. However, a
central regist'Y exists for pwposes of~Ommtial. The situation in Quebec has considerably improved
since an. 2980 C.c.Q has introduced a central register for personal and movable rcal rights, such as mov­
able hypothecs (an. 2700 c.c.Q.), in 1994. Se. Rè[fmmt surie Rt#l1edes DroiJ.s Pertcnnels et RŒ/s Mobilien, D.
1594·93, (1993) 125 G.O.Q. 2, 8058; L. Payette, Les Sînetés dans le Qde aw dJ, Q!Iebtr (Cowansville, Qc.:
Yvon Blais, 1994) at 192, para. 604, and at 193 et saz., paras. 610 etsaz.; Bunker, supra note 87 at 177 for the
nationali'Y registration and at 180 for the central provincial registers for movable, and Castel, supu note 61
at 481, para. 335, who notes that <wo provinces have introduced respectively, but not yet proclaimed in
force, an Airrrafi SecuriJ:ylnterests Act, SN.S. 1988, c. 3, S.P.E.!. 1988, c. la [hereinafter Airrrafi Sa:uritylntmst
Act cited tO SN.s.]. These Statutes determine the validi'Y of a security interest in an aircraft foUowing the
law of jurisdiction where the owoer is located instead of the nationality, as does the GtneUZ Ommtial, and
the debtor location, as do Common law statutes conceming asset registration, as will be explained instandy.
l54 See lCAO, Council, Re9Jluliaz en Nationality and Regjstralim ofAi'rrmfi 0pemta:I by International ÜJ"'ratDlg
Agenae" lCAO Doc. 8722-e/976.
l55 The nationality is a core conneeting factor in aviation law. See an. la Crrfiœ NrrJ., supra note 176 ; B. M
Bentivoglio, "ConOict Problems in Air Law" (1966) 119: 2 Rec. des Cours 69 at 81; A. Kadletz, "The Cur­
rent Crisis of the Conflict ofLaws in Private International Air Law" (1997) 22:2 Ann. Air & Sp. 1. 87 at 98;
Kegel, supra note 64 at 579, who does not distinguish between Iex: libri siti and Iex: patriae, with references to
German authors. It should be noted that "home countIy" is most commonly used with reference to the Iex:
patriae and HeOnalnthtwlùch determines the nationality. See Riese, supra note 193 at 279 note 15. Here it is
used as a generic term. See Khairallah, supra note 167 al 230 note 61, para. 255 and at 227 etsaz., paras. 253
et saz. These notions are more confusing than helpful. See alse M Milde, "Nationality and Registration of
Ail1:r.l.'i: Operated by Joint Air Transport Operating Organizations or International Operating Agencies",
(1985) la Ann. Air & Sp. L. 133 at 146 etsaz.; R. Mankiewicz, "Aircraft Operated by International Operating
Agencies" (1965) 31 J. Air1. &Com. 304.
l56 An exarnple of different central administration and principal place of business might constitute the move
of low cost carriers, ego Vll"gin Express to transfer its headquaners while maintaining the netWoŒ. Sec P•
Marx, "En délocalisant, Vll"gin Express espère encore réduire ses coûts d'exploitation", La Tril:une (26
March 1998) 13.
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It should be borne in mind that in this context, again, the basic conflict of laws

problem of international corporations law, i.e. the dispute between the Real Seat Doctrine

in many states of Continental European law and the Incorporation Rule, which originates

in English Common law, reappears.2S7 Common law parties, one could argue, might be

more prepared to accept the law of the place of incorporation, should this place differ

from the place of original registration and from the principal place of business. Ths dis·

pute touches upon the equally crucial question of the concept of "nationality" of a debtor

company, its relevance and its definition in the relevant domestic legislation. This is a

consequence of the fact that sorne Iegal systems attach nationality to a corporation created

either according to the law at its real seat or according to its place of incorporation.

It is valuable to refer to the revision of Art. 9 u.c.e,258 whose § 9·103 (3) (b)

stipulates that perfection or non·perfection of a security interest'" is governed by the ju·

risdietion in which the debtor's residence or place of business is located rather than the

jurisdiction of the location of the collateral. In the case of foreign air carriers their major

executive office,26O more precisely the "designated office of the agent upon whom service

of process may be made on behalf of the carrier"261 is decisive.262 Section 7 (1) and (4) of

the o.p.p.S.A. 263
, an adaptation of u.ec. Art. 9, refers to the debtor's principal place of

257 See Goode, supra note 165 at 51, who therefore proposes the "lawof the seat or paœ of incorporation of
the Debtor Company" [emphasis added]. Art. 5 of the Drafi GmwWon, sltpm note 15, for the same reason,
reads "[a] party is located in the State in which it is incorporated or registered or in which it has ilS principal
place of busines[sJ". This is one of the most essential problems in International Business Law, which has ta
be decided on urgently in the near future.
258 National Conference of Commissioners on Uniform State Laws, July 1998 Draft sltpm note... , see
Cohen, supra note 14 at182 note 37. It mUst be borne in mind that, as far as leasing is concemed, only secu·
rity leases underly U.c.c. § 9·102 (1)(a).
25. Perfection is the proces, whereby the security interest is made effective agains! competing daims ta the
coUateral (either by public notice or taking of possession). See Black, sltpm note 27 s,'" "perfection of security
interest". For "perfection, the effect of perfection or nonperfection, and the priority of a ri. e every, indu·
ding nonpassesso!}'] security interest in coUatera!", see Drafi U.c.c., sltpm note 172 § 9·301 (1) and, for the
competence of the jurisdiction of location for possesso!}' security intetests, U.c.c. § 9·301 (2). For perfec­
tion of a security interest under the U.c.c. generally, see B. Oat!<, sltpm note 176 c. 2.
260 See u.e.e. § 9·103 (3) (c).
26\ See u.e.c. S9-103 (3) (d).
262 See Drafi U.c.e., supra note 172 § 9·307 (b) and ID and Juenger, sltpm note 167 at 160; generaDy Wein·
traub, supra note 70 al 493 et seq., § 8.37 et seq. and Lawrence, Henning & Freyermuth, supra note 176 at174
et seq., S9.04 [B]. This provision causes difficulties with respect ta the Gmeuz G:nwuitn See E. Uncyk, "In­
ternational Aircraft Financing under the Uniform Commercial Code" (1969) 2N.Y.U.]. Int. L & Pol. 180.
263 See a.p.RS.A., supra note 99. See also A.P.P.S.A., supra note 100 s. 7 (2) and the references ta other Ca·
nadian provinces in Castel, supra note 61 at 476 note 23, para. 328 and Bunker, supra note 87 al 137; M
Babe & C. Thomson, "Canadian P.P.SA. Conflict of Laws Rules" (1996) 13 Nat. Insolv. Rev. 3; I.F.G.
Baxter, "Secured Transactions and ConfliClS ofLaws" (1978-79) 3 Gan. Bus. L J. 57 and D.C. Tay, Lawof
Ollariofuma/Property Se=ity (1992), c. 16.
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business/chief executive office at the time of creation!attachment of the security."· For

the smle purpose, Arts. 3105 and 3106 C.C.Q. refer to the law of the country where the

grantor was domiciled for "a corporal movable ordinari1y used in more than one coun­

tr; ".'" It appears from these codifications, which are ail based on some fonn of incorpo­

ration nde,''' that Common law jurisdictions tend to exempt the law applicable to inter­

national securities in movable from the connecting factor "incorporation",''' For the par­

ticu1ar area of secured transactions this argument in favour of a domiciliary nexus not only

eliminates the unsettled dispute in internationallaw of corporations, but also avoids rding

in severa! States or the toleration of secret encumbrances. Eventually, ail said reflect a

more extensive application of the ancient principle mclilia SI!LjUUl1lltr personam (or mclilia

ossibus inhaerent).'68

Private international air law reinforces the modern trend in favour of .he principal

place of business or, as far as the location of the real seat determines the "nationality" of

the airline corporation'" as a connecting factor. This linkage will, as long as there is no

need to lease, interchange or let the object to a chartering operator, be identica1 to the

,,< See Castel, ibki at 479 et seq., para. 333; see Goode, supnt note 165 at 51; Bunker, ilü at 320. Baxter, ibil.
at 67 et seq.; Ziegel, supra note 100 at 94, § 7.3.
'" Such is aIso, eg., roIling stock.
'66 Even art. 3083 (2) c.c.Q. stipulates that "The status and capacity of a legal persan are govemed by the
law of the country under wruch it was formed [...r but restricts t1ùs approach by "subject, with respect ta
its activities, ta the law of the place where they are carried out." Modern German doctrine has proposed tlùs
preferable "superposition theol}"(O~) de /egefrrmla.
'" Trus conclusion, it must be observecl, is not necessarily cegent since art. 9 u.c.c. is mainly concemed
with interstate problems. Consequently, it is difficult ta assess its impact on international transactions. See
Juenger, supra note 167 at 165; StaD, supnt note 167 at para. 272. The incorporation thenry. however, is ex­
posed ta criticism in the U.S. ln New York and Califomia, the lexfari is applied as an alternative. See Kegel,
supnt note 64 at 414 et seq.; ER Latry, "Pseudo-Foreign Corporations" (1955) 65 Yale 1. J. 137; E. Rabel.
The 0JnfIiJ:t ofLmus • A Qm;uratiœ StJJy, vol. 2, 2"" ed. (Ann Arbor :University of Miclùgan Press, 1960) at
65; J.W. Moore & D.T. Wenckstein, "Corporations and Diversity of Citizensrup Jurisdietion - A Supreme
Coon Fiction Revisited" (1964) 77 Harvard 1. Rev. 1426. It should be noted that the applicable lawto the
security agreement under the art. 4 of the Rane O>nwrtim, supnt note 129 may be presumed ta foDow the
principal place of business as the country of charaeteristic performance. In tIùs case it is therefore Iikely ta
be diarnetrically opposed ta the law applicable ta the transfer of a proprietary right. For the notion of acces­
sory, see supnt notes 222. 223 and accompanying text.
'68 See KhairaUah, supra note 167 at 148 et seq., para. 179 et seq. These formulas trace back ta the g1ossator
Accursius in the 12"' century: G/asa, '" mo, in kfF, '" WD ijustinianus 1, Dig!sta, supra note 222 D. 17, 2, 3).
See E.M Meijers, "L'Histoire des Principes Fondamentaux du Droit International Privé à partir do Moyen
Age", (1934: 3) 49 Rec. des Cours 543 at 639 et seq.; M Wolff, Priuzte IntemaJiuIa/ Ltrw, 20d ed. (Oxford:
Oarendon Press, 1950) at 24 note 3; Schilling, supnt note 164 at 2.
". From the point of view of Public International Law, see M Milde, "The Chicago Convention - Are
Major Amendments Necessary or Desirable 50 Years Later?" (1994) 19: 1 Ann. Air & Sp. L 401 at 422 et
seq.; J.Z. Gerder, "Nationality ofAirlines - Is itaJanus with IWo (or more) Faces?" (1994) 19 : 1Ana. Air &
Sp.1. 211; J2. Gerder, " Nationality of Airlines - A Hidden Force in International Air Regulation Equa­
tion" (1982)]. Air L & Corn. 51.
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home country, i.e. the place of nationality registration, of the aircraft. It remains, yet, to be

seen if the terminology "nationality" of an incorporated airline as such, which in Anglo­

American conflict law has never had any particular significance,'10 is a concept wise to

follow or rather susceptible to complete abandonment. Certainly, it may be argued that

every other filing than the nationality registration of an aÎrcraft is overly liable to capri­

cious selection in the case of dry lease,'" and likcly to cause flags of convenience (paWkns

de CDnfIaisanœ, BiIligflaf!I!nV" This whole issue has an important impact on parties to the

0iit:agJ Ü»1W7lia2 as a consequence of the recent entry into force of Art. 83bis of that

treaty, according to which the State of the operator's principal place of business dis­

charges the functions of safety oversight in lieu of the State of registration - subject to ar­

rangements between the two States concemed • in the case of (case, charter or inter­

change.'" However, under the regime of Art. 83bis the risk of flags of convenience does

not appear sufficiently grave to be decisive against the adminance of the principai place of

business as connecting factor, since the supervisory functions anached to the State of

registry remain with that State should an aircraft be registered with aState not party to the

Art. 83bis of the ChicagJ CCI1W'ltim.'" A1so, the international change of headqumers may

be subject to evasion of law princip!es ifraus ll(!js,fmudcà la lai, Gesct:zesumglJun under the

exporting or importing jurisdiction as far as the respective domestic system of conflict law

does not provide adequate safeguards.27S This follows the general conflict ru1es of con­

tract27
• or the "pseudo-foreign corporations" jurisprudence of Anglo-American cross­

border corporations law.277 From the perspective of the above-mentioned developments

in private aviation law it is true that the place of incorporation should have been taken

210 See Castel, supra note 61 at574, para. 437.
v, Le a !ease under the tenns of which the !essor does not provide, directly or indirectly, the aircrew to ope­
rate the aircraft. See Canodiarz AirCmier~,1978 CRe. c. 3, s. 2; Bunker, supm note 87 at 39 et seq.
272 See Goode, supra note 197 al 349; generally Ph.R. Wood, supra note 51 al 205 etseq., para. 15-5
21l For the background of international corporations law, see B.M. Verhaegen, "The Entry into Force of
An. 83bis - Legal Perspectives in Tenns of Safety Oversight" (1997) 22 : 2 AnD. Air /le Sp. L 269 al 274
who, in note 24, refers to wooiv. Unira:iAirlines lne, 8 Avi. 17.500 (E.D. N.Y. 1963).
214 See Verhaegen, ibid. at 273 et seq.
vs See Mayer, supra note 166 al 179 et seq, paras. 269 et seq.; Kegel, supm note 64 al 348 et seq. l'mJts annia
CVI7lm1{lit is a general princip!e which not necessarily known in the Private International Law of ail States, e.&
Gennany. See Kege!, ibid. at 349 and 352. The Common law, in principle, bas more liberal attitude. See
Kegel, ibid. at352; E.F. Seo!es /le P. Hay, G:njlr:rcfLzus (St. Paul,Minn.:West, 1992) al 517 et5a[.
v. See Castel, supra note 61 al 594 et seq, para. 449; above, (J"zpœr 7brœ VI. A. 4. b. and c.
V7 See H. Bungert, "Zur Rechtsfâhigkeit US-amerikanischer Kapitalgesellschahen ohne geschâftlichen
Schwerpunkt in den USA" [1995] WM 2125 at 2126 et 5a['; id., D6mcb-arœikanis<hes 1ntmz:tJiara/es Gesell·
sdxtftmrht (München: CH. Beek, 1994) at 14-1 etseq.
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into account as an alternative to the principal place of business.'" Art. 83bis is insofar in­

complete. However, it has to be rcpeated here that the place of incorporation has not

been maintained as a connecting factor in Anglo-American securities law for movables.

Hence, the objective real scat rule is currently a major barrier for an evasion.

From the same perspective and from the angle of Art 83bis it is notcworthy that

the Grnew CalWlliœ sticks to the State of registration as the only link for recognition,

without flexibility as to registered securities at the principal place of business for parties to

this Convention. This point is equally basic for the conflict rules of the Gcner.u CalWIliœ

and will be discussed bc1ow.

B. The Contractual Choice of the Proper Law

Instead of rc1ating to the"home country" as connecting factor, other authors and

statutes, try to avoid the change of applicable law through pennitting some form of con­

traetual choice of law,279 This choice may be limited to transactions inter p<Utes, i. e. the law

of the location may still be relevant et1Ja annes, as in the case of a combination with grace

periods (destination of goods rule for "goods in transit")."o Where such restrictions do

not apply the choice of law al1ows, furthermore, placing the security agreement and the

law applicable to the permanent movable under the same proper law of the contraet. This

choice of law in an aircraft security arrangement has, however, barely a chance of being

recognised by foreign courts, neither in the country of destination (even if its own law has

been chosen) nor any other juriscliction in which the case is being tried. The universal ac­

ceptance of the !ex ni sitœ as a form of uniform law or its invariable alternative, e.g. me lex

libri siri, is like!y to bar this variation as long as it is not superseded by multistate agree­

ments, because of the social policies that are implicated in the giving on security and its

enforcement where the debtor is in default. During the preparation of the Gmeu:z Omm·

tien chis issue of applying the !ex kx:i rontr= was briefly being c1iscussed as an alternative

to sorne form of (private or public) re&Ïstration. On the other hand, if social policies re-

'" See Verhaegen, supra noIe 273 al 274.
"., See SIOU, supra noIe 167 al paras. 277 et seq., 288 and 248 as weil as the referenees in Kreuzer, su!>" noIe
139 al 622 noIe 27 (H. Drobnig, F. Stunn); Khairallah, supra noIe 167 al 220 elseq., paras. 245 el seq., al 260
et seq., paras. 292 et seq. Payette, supra noIe 253 al 226, para. 705 in case il is impossible la determine location
of the movable for purposes of art. 3105 CCQ.; apparently also RO. Wilberforce, "The Inlernational Re­
cognition ofRights in Aircraft" (1948) 2L L Q. 421 al 440•
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quire a kind of territorial fixture then the debtor's residence or principal place of business

appears to be a better solution for intangible or mobile goods than the application of the

place where the collateral is situated.

C. Grace Periods for FormaI Requirements

A third method of avoiding transposition problems is the establishment of so­

cal1ed grace periods (delai.s de gmœ). Ths case is not particu1ar to permanently mobile

goods but to any goods destined to travel.281 Curiously such Canadian legislation, at the

difference from its current U.S. example, stipulates that also the"effects of perfection",

notably the priority rules, are govemed by the law of the original jurisdiction on the

grounds that palties might not always rely on the law of the new jurisdiction.282 Drtft

U.C.C. § 9-301 is even more explicit ("perfection, the effect of perfection or nonperfec­

tion, and the priority of a security interest").

It has been explained previously that such grace periods onen do not exist in for­

eign jurisdictions and cannot be enforced.'''

210 See C.; Kreuzer, ibid. at 622 with references in note 29 at 623 note 30 (an. 104 (1) and (2) 1.P.R.G., ,upz:
note 57; U.c.c. S9-105 (2) (1994) expressly excludes choice of law as far as perfection provisions are con­
cemed); O.P.P.S.A., supm note 99 s. 6.
211 See Chaprer 7brœ VII., above.
212 See M Baer, "Tronfer of Movables" in M Baer etal, supm note 211 c. 15 at 669 erseq., referring ta the
problematic Caoadian cases, in w1ùch provinces have different priority rules (e-&. Ontario as opposed ta
Saskatchewan for the competing interests between inventaI}' and accounts fmanciers).
2!l See Chaprer 7brœ VII., above.
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The issue of international recognition of rights in aircraft as a method to over­

come the !ex rei sita! problem traces back tO the very ftrst discussions on the co-ordination

of private air law at the first International Conference on Private Air Law of 1925 in Paris

wruch led to the creation of CITEJA.'" As so many texts of maritime law, Art. 1 of the

Brussels Ccmmtion for the Unifù:atWn of Certain Rules of Law Relating to Maritime Liens and

Mortgags-" has served as a model to overcome the problems related to the incessantly

changing charaeter of modem means of air transport.'" Based on preparatory studies

commenced in 1927 a CITEJA Commission presented two separate drafts in 1931 - one

on ownersrup and registration, the other on mortgages and real rights,"7 wruch were

never subrnitted to a diplomatie conference. Shortly before the end of the Second World

War, the International Civil Aviation Conference meeting in Crucago (November and De­

cember 1944) recommended the adoption of an instrument based on the two earlier texts.

CITEJA then Oanuary 1946) sent the texts to the Provisional ICAO. After further elabo­

ration under the aegis of PlCAO the drafts were presented to the second lCAO Assembly

held in June 1948. Subjeet to the reservations of a few States the text was approved on 18

June 1948."8

'U See OJaprerDne J., above.
'" See [ntematit:naJ Ommtionfar the Unijiauim ofCert4in Ruks ofLawRJating ID Maritime Liens andMorrgws, 10
April 1926, 120 LN.T.S. 187; Dér:ret du 29 noumbre 1935, portantprrmu/iJ"im [0 de la wnuntion intematimaIe sur
la respons:dJiIité du pwpriétaire du naLire, 'Wtf.e à Bruxelles le 25 aâIt 1924; 2° de la wnuntion intematimaIe pour
IlalijiraJion de cerTaines ti!Jes reIatiœs aux~ et hy;vtJiJquet maritmes, signée à Bruxelles le 10 armJ 1926, J.O., 18
December 1935, D. 1936. Lég. 419. Since this Convention bas never been accepted by any English speaking
counuy there is no official English translation. The translation most frequently referred to is the one by G.
Priee, 7be LawofMaritime Liens (London: Sweet & Maxwell, 1940) Appenclix at 239. This unofficial transla­
tion of art. 1reads:

Moltgages, hypothecations, and other similor charges upon vessels, duly effeeted in accor­
danee with the Iaw of the Contracting State to which the vessel belongs and registered in a
public register either at the pon of the vessel's registry or at a central office shaII be regarded
as valid and respeeted in aIl the other Contracting States.

See also the nearly identical translation by W. Tetley, Maritime Liens andaams (Montreal: Yvon Blais, 1989)
Appenclix A at 626.
". See also Khairal1ah, supnz note 167 at 228 et seq., paras. 254 et seq.
'" See CITEJA Doc. 162 at 158 and 164.
'" For a more detai1ed presentation of the histOlY of the Convention, see Matte, '''P''' note 113 at 543 et
seq., para. 196; Wilberforee, supnz note 279 at 422 et seq.; Riese, '''P''' note 193 at 275 etseq., the references at
276 notes 3, 4, 5 and 6; Diedericks-Verschoor, supnz note 179 at 172 as weil as the references in SA. Bay­
itch, AircrafiM~ in tk Ame>W (Coral Gables, Fla.: University ofMiami Press, 1960) at 69 note 346.
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The solution embedded in the Geneut Conuntiœ was from the beginning mere1y

conceived as a one temporaty stage in the deve10pment of an effective system for the

protection of security rights on aircraft.2B9 The use of the term gap for not yet achieved

developments, even 50 they were coming about, would therefore be a rather nonchalant

way of evaluating the merits of the Convention. On the COntraty, a uniform system of air­

craft securities as it now appears to be taking shape within the Unidroit frarnework has

been envisaged from the beginning. Only commercial necessities and pressures, it was still

considered, would favour the ratification of the Geneva instruments and, in the long run,

led to a standardisation in registrable charges. The recent developments under the aus­

pices of Unidroit are the result of such economic constraints. Notwithstancling, the input

given by Unidroit and the Aviation Working Group can only be measured against the

problems, for wruch solutions are not provided in the G= Omvtrtion.

I. A RECOGNITION CoNVENTION

The G€nctu O:lnuntiœ provides rules for real interests in aircraft created through

security agreement sub spa:ie personal property. It does not concern the law applicable to

the security agreement or the underlying sales or construction contract:90 The Gernu Om·

'WI1:Ùn is a recognition convention. It addresses the problems of transposition and adapta­

tion through unification of conflict of law rules and of international civil procedure for

purposes of standardised recognition. By rooting trus recognition in the law of registration

as to nationality (!ex patriae) the treaty steers dear of a change of applicable law (Sta1JIten.

uu:hsel, ronflit mobile):" Instead, the nationallaw applied to the creation of the secured

transaction ("vested rights") will be respected and its effects will be brought to bear in

every country of removal of the aircraft, regard1ess of the existence of the specifie type of

right in that jurisdiction (saI. "extraterritorial application"""). In modem conflict of law

doctrine trus has nothing to do with "recognition" of an existence as such. It is more. An

enforcement of the security in foreign courts on the debtor's default through sale in exe-

'" See Wtlberforce, ibid. at 435.
2., See also Ouprer 71rrœ VI. A. 4., above.
2" K.F. Kreuzer, "Die Inlandswirks:unkeit fremder besitzloser venrag1icber Mobiliarsicberheiten - die ita·
lieniscbe Autohypothek und das U.S.-amerikaniscbe mortgage an Luftfahrzeugen". Case comment on
BGH, Il Marcb 1991 -II ZR 88/90 and BGH, 7 Oetober 1991 - Il ZR 252/90, (1993) 13 ll'Rax 157 at
161 [GennanyJ
"2 Th. =e fonnulation bas been used by Polai<, supm note 209 at 81.
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cution or foreclosure has therefore to be deemed to produce the same effects as an exe·

cution in the State of registration ("fiction"). In other words, the G= Commtion leads de

f= to a form of "official co-operation"; hence, today, the necessity of correspondence

stated in Art. XIV Geneu:t Comrntion appears self-evident, however revolutionary it has

been in 1948.29
) In order to ensure a uniform application of the GI11eU:l Comrntion the law

of registration, not the !ex jori, should also deterrnine the abstract or causal nature of the

transfer of the proprietary right.29
'

A. A Registration Convention

It has to be unambiguously affirmed that the Convention postulates a registration.

As a consequence, the transfer of a real right in an aircraft that is not registered as to na­

tionality cannot be completed within the Geneu:t mechanism. For purposes of a lawsuit

abroad the tules of the prevailing domestic conflict of laws systems have to be put to use.

Bearing in rnind the distinction between permanently mobile equipment and

goods destined to trave!, the aircraft in these cases cannot even be characterised as per­

ambulatory equipment. The modem tules elaborated above29S
, wlùch avoid a change of

applicable law for mobile equipment, are not directly applicable. It follows that the tules

on the transfer of real rights under international sales contraets come to the point.''' The

use of the principal place of business of the transferor as a conneeting factor, a modem

concept that has been illUstrated,'" might as weil coincide with the place of first registra­

tion.

The application of these solutions of domestic private intemationallaw means in

practice that all those cases in wlùch an aircraft manufacturer effeetuates a direct secured

aircraft sale for purposes of export, i. e. every initial sale or acquisition of a new building,

wlùch includes a change of ownerslùp, de-recordation of title and a transfer from the

construction State to the flag country (Ersterrœrb), are not covered by the GI11eU:l agree-

29J See Diedericks-Ven;choor, supnz note 179.t 188 ttseq.
'" Compare supnz note 203.
29S See Chapter 7brœVIn., .bove.
'" See ChaptEr 7brœVTI., .bove.
'" See ChaptEr 7brœ VTI!. A., .bove.
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ment.'" This transfer of title is moreover a risk for the mortgagee because his mortgage is

valid against subsequent purchase of aircraft from owner due to recordation.'"

nus however, as has been e."plained,JOO traditionally does not constitute the

greater number of cases in aircraft financing. Yet, the number of acquisitions of new gen­

eration aircraft is and will be more elevated than follow-on transactions based on the need

for short and medium term capacity changes and seasonal variations.

B. A Recordation Convention

Art. l (1) (i) Gmew Ommtiaz does not expressis wrbis detemline the law applicable

tO the validity of the real right.JO' It is c!ear, however, that the necessity to obtain applica­

tion of domestic securities law in another State will, as a matter of fact, compel to an at­

tachment in line with the substantive and formai ruies of the lex patriaeJ02 The decision to

link the extraterritorial application of a security to its creation in conformity with the na­

tional country of the aircraft has been justified with the argument that in the majority of

States the registration in a record (i.e. a "State-authorized asset register"303) does not have

constituent function for a real right in mobile equipment. Instead, as a consequence of the

relativity of ownership in these countries304, it merely achieves such of perfection3
°S and is

therefore negligible.J06 Regardless of the manner of creation according to the different na­

tional laws, through mere (internai) agreement with (external) public notice or through

recordation, the Gmew 0munIi0n requires filing to a public record for extraterritorial ap­

plication of the national security interest in order to effectively safeguard the lessor's real

right.307 Although States, under Art. l (1) (ü) are not obliged to establish a nation-wide re-

298 See W~berforce, supn: note 279 at 439 et seq.: "The choice would appear ta lie belWeen the proper law of
the conlraet and the Slate of the fll'Sl registration"; Kadletz, supn: note 114 al 145; Malle, supn: note 113 at
568; Bentivoglio, supn: note 255 at 80; StaD, supn: note 167 al para. 341.
'" This case is problematic foremos! in maritime law. See Ph.R. Wood, supn: note 51 al 216, para.15-24.
300 See Introduction II, ahove.
JOI See Khairallah, supn: note 167 al 227 and 229 note 55 and corresponding tex!, paras. 254 etseq. and Bun­
ker, supn: note 87 at180 on the one hand and Diedericks·Verschoor, supn: note 179 at188 on the other.
J02 See Chapter 1brœVI. A. 3., ahove.
lOI See Drafi Conwuiœ, supn: note 15 art. 4 (h).
JO' See supn: note 174 and accompanying tex<.
lOS See above, Oxtpter 1brœVI. A. 3.
306 See Riese, supn: note 193 at 280.
307 The Convention thereby deviates from the forrnalities otherwise required Ilg: rei SÎI4e, regardless of the lex
=sete of the sales contraCl (loi de '" SOU1Œ) or the /ex loci <DI1Jml:tJIS that are normal1y applicable de kg?[uri. See
RemeO:nunJim, supn: note 129 art. 9 (4). See also Mayer, supn: note 166 at 422 etseq., para. 651. Genova, it
cao he saie!, introduces a constituent registration requirement for international validity in art. l (1) (i) and
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cord they have to do it in order to ensure the international recognition of rights created

and recorded in an asset register within their jurisdiction. T1ùs record may coincide with

the nationalit}' registerJ08 or be distinct from the general asset register.

C. A Priorities Convention

Once an interest is recorded in line with the GeneUl 0Jmmti0n creditors must know

wlùch place the securit}' takes in the order of collocation. It is worthy of regard that there

is no such wholly elaborated creditor system in the G61i?Ut 0Jmmti0n. Although the Germ:t

0Jmmtian contains mies on sorne daims that take preference over the major securit}' de­

vices mentioned in Art. I. It does not solve problems arising out of domestic priorit}' nùes

conceming competing daims created in the importing State, wlùch is called to recognise

the validit}' of the interest created abroad. Instead, it simply oppresses those daims by re­

quiring those States not to give other rights priorit}' over those enumerated,309 except

where they coincide with salvage daims, the"extraordinary expenses indispensable for the

preservation of the aircraft" , certain legal and administrative expenses incurred in the

common interesr'lo and violations of locallaw.J11 The Genew Cazuntiœ therefore, strictly

speaking, does not give priorities commensurate with the status of the right in the juris­

diction of creation, particularly since liens arising by operation of law (e.g. tort or damage

to third parties on the surface) fiscal daims and judgement liens but also wages of flight

personnel (the superpriuiRge) often rank Iùgher than aircraft mortgages.lI2 It corresponds

however to the general privilege of secured rights over unsecured rights on aircraft in ac­

cordance with the most priorit}' nùes and the law on collective proceedings (plfXIiiure rol·

simultaneously rejects the recordation nexus in art. 1 (1) (u). This conlradiction degrades the basis of Ge·
neva: the nationality connection.
lOi SeeRiese, supra note 193 al 281.
l09 See Gmeuz 0Jmmti0n, supra noIe 13 art. 1 (2).
lto See ibid. art. VII (6).
III See ibid. art. XII ; Ph.R. Wood supra note 51 al 272 et "'1., para. 19-29; Bayilch, sUJ"" noIe 288 al 80 ",eq.
m ForCivillaw, see eg. arts. 2651, 2657 C.CQ.and Bayilch, ibid. al 49 et"'1' For Common law, which does
nol prefer tax daims or crew wages, see aP.P.S.A., supra noIe 99 s. 30, and Drrrft U.CC, SUJ"" note 172 §§
9·322, 325 and 333, in the absence of a system of prioritiy or defaull rules in the F.A.Act. Federallax liens
under the Tax Lims Act, I.R.C § 6323(a) (1966) rank after prior perfeeted securities. See Lawrence, Henning
& Freyermuth, supra note 176 al 237 et "'1, § 13.02. Often wages rank higher. In France, aircraft hypothecs
rank higher than fIscal daims. See Cabrillac & Mouly, supra noIe 182 al 70S, para. 875; Ph.R. Wood, ibiJ. al

288 et "'1-, 20-23 et "'1' and, for the law governing the priority of liens in domestic laws generalIy, al 291 et
"'1., paras. 20·33 et"'1' (/ex patri4e or /exfon).
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la:tiœ) in national bankruptcy and insolvency acts.JU If it also corresponds to the privilege

of rights of repossession is doubtfu), because such anciIlaty rights are contraty to the Oyck

publü: of many countries and, therfore, do not appear to be covered by the recognition

system.314

Still, cases not covered by the Gmeut OJmmtiœ, particularly direct sales or con­

struction contracts with the manufacturer"5 and non-privileged interests have to be solved

by applying such rules, which deterrnine the rank according to national schemes of distri­

bution.'" They inc1ude the first-to-register principle (prim tenpore, potiorjtm!'~, ranking the

daims in proportion to the value of each of them, and the possibility for buyers or lessees

without knowledge of perfection to acquire rights free of a security interest (borufide pur­

chaser doctrine, possession vaut titre).318 Art. IV (2) of the G= 0Jmmtiœ replaces the

golden first-to-file rule, stipulating the opposite rule of rank according to inverse time se­

quence. "It was inevitable that the Gmeut 0Jmmtiœ should attempt to e1iminate as many

of the locally established priorities as possible.»319

D. The Necessity of a Central Registry

The Gmeut 0:Jnwuiœ does not give a solution for encumbrances not recorded in

Une with the national registry. In the absence of a central asset-register in federal States

with provincial autonomy in matters of private law it is necessaty to deterrnine the rele­

vant law of the province or territory, which decides upon the valiclity of the charge. This

certainJy presupposes that a federal State has the constitutional competencies to oblige its

federated entities to recognise valid1y constituted foreign rights in an imported aircraft

lU See Bankrnprcyand Irzsowr:yAct 1992,R.S.C. 1985, c. B·3, s. 1; 1992, c. 27, s. 2, 5S. 81 and 136 [hereinafter
Bankruprcyand lnsolrmcy Act]; Ph.R. Wood, ibid. at 167 et req., paras. 12-4 et"'1., al 173, para. 12-18 for V.S.
purchase money security interests and at 268, para. 19·21 for the effeet of recognition; Schilling, su!'" note
164 at 148 et "'1. In France, the privilege of thewages in the collective proceeding cannat not be asceetained
without doubt, since there is jurisprudencepro and ccntm. See Cabri11ac & Mouly, supm note 182 at 713 et"'1.,
paras. 892 et "'1. note 35 and accompanying text.
JI, See Polak, "'1"" note 209 at 81 ft "'1'; Kadletz, supm note 114 at 146.
31S See above, Chtpter7brœA.
316 See Curning, supm note 41 at 366; Bayitch, "'1"" note 9, (1959) 14 V. Miami L. R. 424, at 442; id. "'1""
note 288 at 82.
)11 See Justinianus l, Càk>:, "'1"" note 103 C 8, 17 (18), 3 (4).
118 See art. 2279 C. civ.; arts. 2945 ft "'1' CCQ.; OP.P.S.A, supm note 99 s. 5, &rnkruptry and InsoIrmcy Act,
supm note 313 s. 75 and Draft V.CC, "'1"" note 172 § 9·301, 317. For England, France, Germany, the
Nethedands, Japan and the V.CC good faith rules, see PU Wood, supm note 51 al 171 et "'1., para. 12-15
and at 173, para. 12-18.
Jl9 See Bayitch, "'1"" note 288 al 53.

68



•

•

Chapter Four
The Yardstick - The Geneua Conuention 1948

according to theG~Qmw1/iaz. Where this is not clear, as in Canada, provinces retain

the power to enact legislation governing the recognition. Two Canadian provinces (Nova

Scotia and Prince Edward Island) have adopted, though not proclaimed, Aircnift Srotrity

InterrJst Aas and have chosen the location of the owner of the aircraft at the time of crea­

tion of the interest as the connecting factor for the validity - again an affinity to the

maxim mobilia perscrwn sequuntur, individual or corporate.320 Similarly, in the case of an ex­

ported aircraft the relevant territOly/province should be deterrnined according to the

place of recordation in an asset-register21 or exceptionally, where such does not exist, the

principal place of business of the aircraft operator22
, the disputable nationality criteria

being of no avaiI.

The nuances between those solutions and the aforesaid nexus to the debtor loca­

tion, notably the fact that owner, debtor or operator, may often be distinct persons (e. g. in

the case of suretyship or demise charter) should not be left out of consideration. Hence,

in cases where the conditional seller or financiallessee can be registered, this law of regis­

tration might be decisive.l2J For practical purposes, it may be said, federated States or ter­

ritories at least have to establish provincial central registers to facilitate international trade

in aircraft. These will exist in most cases.

E. An Outdated and Incomplete, but Praeticable Solution

1. 1HETRADITION - NATIONALITY AND RECOGNITION OF RIGI-ITS IN AIRŒAFf

Since the legal effects of the recordation,'" due to Art. 1 (1) (1), emanate from the

law of nationality registration, the determination of the legal effect "perfection"'" of an

interest underlies the same law. Should, however, the registration have constituent effect

on the security according to the law of registrationJ2
' then it is reasonable that the recog-

320 See Airrrafi SecuriJy /nlerest Act, supra note 253 s. 5 (1); Castd, supra note 61 at 481, para. 335; sUplZ note
268 and accompanying text.
321 See StoU, supra note 167 parn. 341; Riese, supra note 193 at 279 "ote 16, whose example UlÙted States has
become obsolete afterthe recordation under the F.A.Aet, supra note 247.
322 See StoU, ibid. at para. 341.
lB For the UlÙted States and the Netherlands, see Ph.R. Wood, supra note 51 at 209, para. 15-11.
12. See Genew Conuntion, supra note 13 an. II (2).
325 See above, <:hapter 7brœ VI. A. 3.
3" Tlûs would be a condition or a result of the security interest obtaining priority over the rights of a lien
creditor with respect ta the coUateral. Sec Draji u.c.c., supra note 172 § 9-307 (c). This effcet serves as an
automatic regulator of priorities in seizure and execution (see an. 2941 c.c.Q.), in contrast ta most Com-

69



•

•

Conflict of Laws in Aircraft Securitisation • The Unidroit Reform Proposai

nition of the security be contingent upon the valid attachment of the security in step with

the law of the public asset register, which can stand apart from the law of the nationality

register.'21 This case has been discussed at length during the preparation of the G=

Ommtion, but nat been contemplated de kgJ!ara by the nationality nexus.'" At first hand

justified with the declaratory function of recordation in the system of rea1 rights of many

States, the need for a compromise, the traditional mission of nation-States and its stability,

reliability and simplicity,'" this solution is widely accepted as the impressive number of

signatories to the Geneut CIJ1W1tÜJn demonstrates.'JO

Yet, apart from the fact that the connecting factor nationality is rather oriented

towards the declaratory recordation as it is typical in Commor: law, it does not appear to

equate with present law approaches to conflicts of laws in aircraft trade.JJ1

The obsolescence of the conventional recognition concept has to be adduced in

the same breath, since it intimate1y links to the antecedent. !ts fundamental logic has

rather political than legal value, often leads to confusion when efficient legal solutions

have to be found and should not play a role in modem conflicts of laws doctrine.'" This

mon law countries, in wlûch separate priority Mes regulate competing interests. See Goode, supm note 172
c. 4 at 78 et seq. and the priority Mes of OP.P.S.A., supm note 99 s. 30; Riese, supra note 193 at 280 note 17,
refers ta the suggestions made by the delegates of the International Chamber of Commerce and Australia,
severa! of whose provinces and territories (notably Tasmania and Northern Territories) have enaeted Chat­
tel Securities legislation wlûch maltes a security absolutely void where parties fail ta register, e.g" a chanel
mongage as a bill of sale, E.I. Sykes & S. Walker, 7he lAwofSeatrities, 5,h cd. (Sydney: The Law Book Com­
pany, 1993) at 532, 534 et seq. and 635. TIûs Me traces back ta s. 8 of the Bills afSa1e Act, 1882, supm note
179. See Goode. supra note 172 at 37 note 37. Another example is the Netherlands. See Diedericks­
Verschoor, supra note 179 at 178. Those European countries that, due their concept of absolute effeet of a
real right (such as Cermany and Greece:"Abstraktionsprinzip", supra note 235) conceivably could favour the
same approach do not know soch a tlûng as a "chanel mongage" for mobile equipment. The developed
substitotes (e.g. SU:b:nlngsiibereifr'''''f) generally do not require publication (but see the different European
regirnes, patticularly as regards the conditional sale, in StoU, supnz note 167 at paras. 260 etseq. with abundant
references). However, the faet that German law implementing the Geneva Convention, as in domestic real
property law, anributes constituent effeet ta recordation (§§ 5, 15 and 16 LuftfzRG, supn: note 242) demon­
strates tha! the argument in favour of the !expatriae is doubtful.
'" See supm note 308 and accompanying text.
'" See de VlSscher, gtpra note 178 at 313 etseq.
'" See Kaclletz, supra note 114 at 145.
,JO For a list of the parties, see Treaty Affairs Staff, Offiee of the Legal Adviser, Depanrnent ofState, Trerties
in Farœ - A List ofTn>Jties and Other lntemational A8""'""tS ofthe CJnitJxI StaJes in Farœ on Januttry l, 1996
(Waslûngton: Depanrnent of State, 1996). Since 1996 the number of panies has rapidly increased from 62
ta 77 by 30June 1998. See Attachment ta Slate Letter LE 3/2 - 98/57 of 17Joly 1998 [unpublished].
'" See above, Chapter T= il. E.
ll2 Originally, "recognition" was a term of an based on the principles territoriality and comity in public in­
ternationallaw. The conventional acceptanee of vested rights is, yet, an exception in private international
law and, technically, is a concession ta Anglo-American treaty practiee. See Bayitch "tpra note 288 at 74 et
seq. and, for the theory of vested rights as expounded by Dioey and Beale generally, Mayer, supra note 166 at
82 et seq., paras. 110 et seq. and Castel, supm note 61 at 18 et seq., para. 13. The recognition concept has pri-
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is the crucial critique of the G:neu:l Onwuicn from a present-day perspective, which will
be more comprehensible when set in opposition to uniform law methodology.3JJ It would

be more appropriate to favour a connection to the asset register or, even more in line with

modem conflicts of laws doctrine, alternatively or exclusively the law of the principal

place of business of the obligor. This consequence has now been drawn by Draft Omm·

tian and AEP, which, taking a conceptually entirely different stance, refer to the location

of the obligor in a Contracting State and alternatively to the national registration of air­

craft as merely a factor indicating a close link to a Contracting State in Art. 4 (a, b) and

Art. III (1), respectively. This aspect and the fact that the time of creation of real right

cannot be detenruned in the absence of a binding recordationlH militate against the na­

tionality as it is used in the G:neu:l Onwuicn. It is not understandable and has not been

explained by the SRCJJ5 why the further alternative referring to the asset register''' has

been excluded as a close connection in Art. III (1) Draft AEP, which again monopolises

the State of nationality.JJ1

2. LEGAL AND jUDrClAL PLEDGES

Legal or judicial pledges, common above ail as "hypothecs" in Civillaw jurisdic­

tions, have not been subjected to recognition, because it appeared at the time that a

minimum solution is attainable only for conventional hypothecs and because of the im­

possibility of international recognition of the judgements on which they are based.338

marily been used in Trcaties of Friendship, Commerce and Navigation (FCN·Treaties). See A. Makarov,
Q!uiJmdes InternatimalenPriwtrochts, vol. 2 - Texr.eder St4atm!>1Jiige, 201 cd. (Berlin: Walter de Gruyrer, Tübin­
gen: J.C.B. Mohr [paul Siebeckl, 1960) at 346 et seq.; Kegel, supra note 64 at 427. For recognition in interna­
tional Corporations Law see, for example, the German jurisprudence BGH, 21 Match 1986 - V ZR. 10/85,
(1986) 97 BGHZ 269 at 271 et seq. [Gennany~ H. Wiedemann,G~l, 1980 at778 etseq. with ref­
erences; H. Bungerr, supra note das Recht ausliindischer Kapitalgesellschaften at 41 et seq.; C.T. Ebenroth,
Legislative comment Nach Art. 10, in Miind:mer Kammtar ZI4n BGB, vol. 7 - Ein~rtlErnatit:naIe
Piuatrerht, 201 ed. (München: c.H. Beek, 1990) Nach Art. 10 paras. 131 et seq. with references; J.A. Krupski,
"ZUt Spalrung des auf ausliindische Kapitalgesellschaften mit Sitz in Spanien anzuwendenden Rechts"
(1997) 96 ZVglRWISS 406 at 407 and 431; cmmz B. Grossfele!, "IPR/Internationales Gesellschaftsrecht" in
H. Amann & G. Beitzke, eds.,E~ ZI4n lJü>wIid:en Geset:z1Jurh, j. Wl Stauding:rs Kanmntar ZI4n

Bürger/ichen Geset:z1Jurh mitE~ undN~, 13'" cd. (Berlin: Sellier - de Gruyter, 1993) at
para. 173 ff with references for the recognition doctrine. It should note be used anymae.
Hl See below, Oxtpter Four IL A.
m See Riese, supra note 193 at 280; Diedericks-Verschoor, supra note 179 at 189.
m See SRC, supra note 46.
l16 See Draft 0Jmmti0n, supra note 15 art. 4 (b).
1J7 See E. Lagerberg, O:rnfIias ofLaws in Priwte lntemationa/ Air Law (Montreal: McGill University Institute of
Air and Space Law, 1991) at 89.
118 See Riese, supra note 193 at 285 aseq.;Diedericks-Verschoor, supra note 179 at 189.
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However, it should be noted that judicial and legal pledges today are more open to being

recognised in foreign courts than in 1948, because registration has become mandatory in

most jurisdictions and done away with occult hypothecs.JJ9 The extent to which the Gerru:t

Ommtiaz is excessively restrictive in trus respeerH • also depends on the importance of

interests of local creditors as a consequence of acts of execution or legal/judicial securities

(eg. liens or the hypothlxjue a:nserwtoire). Their concems in many instances justify an appli­

cation of the !ex rei sital" in extension of the (concealed) priorities of Art. IV of the Gerru:t

0Jrnr.nJ:iai42, so that even a standardisation of conflicts rules in favour of the lex /ibn siti or

sorne other factor for determination of the home country does not appear imposing un­

der all circumstances.'" This view is ascertained by the fiexibility, which the Convention

demonstrates when it refers to other applied laws for recogrution purposes'" or when it

detenrunes the applicable law.'45

3. COMPETING CREOITORS, BONA FIDE PURQ-lASERS AND FAilli OF 1HE RECœo

The constituent or declaratory function of recordation as described aboveH6 is of

relevance in cases of violation of the protective recordation provisions'" by the State ac­

cording to the law of which a security would have to be created under the GIJ'IeU1 COOœn·

tian. A fmancing institution might conclude (as a part of a sales contract or not) a security

agreement and respect the formal requirements for conferment of the interest, including

recordation, in step with the nationallaw of the aircraft. The encumbrancer still cannot

bring its security interest to bear against another jurùor creditor of the aircraft, who fùes

his earlier created valid, although not recorded and hence not perfected, interest in such a

contingency that this is, according to the domescic law of the State of removal, anributed

priority over the frrst-to-file fmanciers charge.'" The introduction of a provision on faith

J)9 For France, see Cabrillac & Mouly, 5UJ'7lt note 182 at 651, para. 806 and Khairallah, sUf!'l' note 167 at 36,
para. 39 (Décœt nO 55·22 du 4 jarnier 1955, ponant rijimnede la pub/idtéfim&re, J.O., 7 January 1955, 346); see
alto 2725 c.c.Q.
'40 See Riese, supm note 193 at 286.
HI See Kegel, supra note 64 at 578 et""1'
142 See Diedericks·Verschoor, supra note 179 at 179 et ""1' and 182 etseq.
JO See StoU, supra note 167 at para. 343 with further relerences.
,.. Sec Genetu ÜJnœnlÎaI, supra note 13 an. N (1).
l45 See ibid, alto N (4) (h) : lex.fari, an. VII (1), An. X (3) : Iex.lociwntml:tUS: Sec Diedericks·Verschoor, sup:z
note 179 at 188.
146 See above, OJapter 7brœVI. A. 3.
147 See Genetu O:nwuiat, supra note 13 An. 1 (1) Cu), (2) second sentence.
14. See W~berforce. supra note 279 at 428.
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of the record as it exists in national laws'" would have avoided this, certainly very theo­

retic contingency, but could not be agreed upon and would not have been remedied by a

nexus to the /ex [ibri siti, for domestic law remains untouched in this respect.

The protection of a banafide purchaser of property in the aircraft against a valid,

non-recorded security abroad is, although not clearly dealt with in the G= Ccnr.mtiœ,

achieved by following the same mechanism as above, i.e. through transfer of the record

from the State of purchase to the new State of nationality. On top of that, the property is

secured by the fact that under the Gcneut Orrmtian, there is no right in aircraft which

would affect property.3S0

These cases are far less problematic than still anticipated in Iiterature. They are un·

realistic from a practical point of view because every financier will flle his security as a

matter of perfection under his own law or the /ex patriae, in order to secure the protection

provided by Arts. 1 and IX, and even fùe for recordation in prospective countries of op·

eration of the aircraft right away. For American and Canadian lenders, especially under

the U.C.c. and Persanal Prop!rty Seartities Ads, perfection is indispensable to warrant out·

of·State/Province reperfection.

Now, Art. 28 (1) and (3)(b.) Drafi Ommtian invigorate the priority of registered

interests over competing attaching creditors, approximating the [Wo distinct recordation

concepts through uniform domestic law.

4. AsSIGNMENT

Assignment and receivables flnancing has not been a subject of the harmonisation

efforts undertaken in Geneva. These sophisticated securitisation methods, although rec·

ognised at the cime, were not on the agenda of problems for which priority action had to

be taken and cannot be characterised as a shortcoming of the G= 0Jmrnti0n.

'49 See, eg., § 16 I..uftftRG, supra note 242.
'50 See Wùberforce, supra note 279 at 429; see Diedericks·Verschoor, supra lXlte 179 at 178 etseq.
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Il. UNIFORM LAw - THE CENTREBOARO OF GENEVA AND UNIDROIT

Setting in at the significant but intennediary solution cornered by the Gmew am·
"lJJ1tim?51 the further disadvantages of its recognition concept merit to be explained from

the present-day prospect of substantive unifonnity.

Apart from the fact that recognition as such doe~ not appear to be a legal con­

cep~52 it has been held that a unification of conflict roles within this notion is a priori in­

capable of providing a solution due to the substantive incompatibility of cross-border se­

curities with the territorially strictly confined and precisely defined domestic creditor sys­

tem.l5l Unification of substantive law appears to be the only remedy. FII"st of ail, it is a

very modem tool of avoiding conflict of Iaw problems as compared to a recognition con­

vention bascd on comity and reciprocity'1< or unified confliets rules, which at least avoid

coincidences depending on the competence of the court seized (forum shopping).J55 It

does not try to counter the syrnptoms of the legal dysfunction gencratcd by incompatible

domestic laws but ideally overrules that hindrance by a smooth universal standard. AI·

though unifonnity at fll"st sight avoids the domination of the specific Iegal systems of

sorne countries the subsequent application of uniform law by national courts ohen cimes

is not undeviating, due to juridicaI routine or inconsistent domestic concepts.'5' This as­

pect appears, however, of minor importance once an international standard is achieved.

National pride and politicaI obstacles often do not pcnnit the unconditional ratifi­

cation and implementation of unifonn international documents, even if they merely apply

to international cases. Given the absence of a particu1arly burdensome international obli­

gation to transfonn existing domestic secured transactions law in the GIneUZ Omuntim,

only the delicate situation mer World War II, particu1arly the practicaI dominance of An·

g1o-American commercial law in aircraft financini;. can explain the initial retÎcence of

States with an extremely individual or withollt ~'V system of aircraft charges and COITe­

sponding priority and privilege rules to aceept the compromise achieved in Geneva. 1bis

criticaI stance has to be set off against reports on initiaI benevolence of European States

'li See O>zprerIWr before L, above.
'52 See 0JapIJ!r IWr LE. l, above.
l!l See Kreuzer, supnz note 139 at 631 ft seq. S.. the text preceding note 183, above.
,1< See O>zprer IWr LE. 1. note 332, above.
'" See O>zprer TTW IL A. 3, above.
". See, with numerous references, Zweigert Ile Katz, supnz note 163 23 et seq. at 25 et seq.; R. David, supt:
note 14 at 23 ft seq., paras. 55 ftseq. (Obstacles to Unification) and at 247 etseq., paras. 94 etseq. (lnteIJ'teta­
tion and Application of Uniform Laws).
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given the urgent need for an international regulation.J51 Anyhow, an aII.embracing unifi­

cation of substantive law was unthinkable under these circumstances. Only the graduai

increase in the cost of financing technically improved aircraft and, hence, the need to pro­

vide financing institutions with secured credit and adequate enforcement protection has

caused the economic impact sufficient to make States ratify the treaty. This history ex­

plains the outward laatnae of the compromise found in Geneva on one side3S8 and the ap­

proximation of movable charges (A.) and unification in the execution procedure (B.)

brought about by that Convention on the other.

A. An Undercurrent for Domestic Harmonisation

The Genew Conunticn prompted States to introduce an aircraft mortgage in do­

mestic substantive law as far as equivalent legal figures that could be recognised abroad

did not exist al the time, because otherwise the risk that a national security be not recog­

nised abroad would have been considerable. For instance, although German jurisprudence

had in the meantime developed the functional1y equivalent figure ofs~

the Bundestag, the German parliament, introduced a registrable mortgage in the law of air·

eraft registration as the only aireraft charge, provoked by the fact that titis fiduciary trans­

fer of tide is not susceptible of be'~g recognised abroad in the absence of public notice.359

In respect of ail other securities the Convention unilateral1y favours the application of

mechanisms developed in U.S. aireraft securitisation. Still, it seems that not every devel­

oped jurisdiction has a form of non-possessory chattel mortgage, even of aireraft. In

Quebec, the provisions of Section VII'60 Sper:id OYrparate Puwers Act 1914'61, have aIIowed

joint stock companies to create non-possessory securities by W:rj of hypothecation in line

'51 See MIne, supra note 113, at 546 nott 4and accompanying text, para. 196.
J58 See ChapterFour LE., just above.
'59 For the prolùbition of thepa<œculmimire in France, see Stoll, supra note 167 al para. 287 infine and Khi­
r:illah, supra note 167 at 94 et Sll'{. paras. 114 and 115.
'60 See arts. 27, 32 et Sll'{. notably art. 27:

Toute personne morale à fonds social qui n'exploite pas d'entreprise, constiruée en personne
morale en vertu d'.,,,e loi ou par lettres patentes et ayant les pouvoirs d'emprunter et
d'hypothéquer, et toute personne morale ainsi constituée hors du Québec si sa chane ou la
loi qui la régit lui accorde ces pouvoirs, peut se prévaloir des dispositions du Code civil du
Québec et consentir mle hypothéque, même ouverte, sur mle universalité de biens, meubles
ou immeubles, présents ou àvenir, corporels ou incorporels.

See a1so ibid, s. VIII, art. 34•
361 See LoisurIesPouwinSp«iauxclesCorp:zticns 4 Gee. V c. 51,RS.Q. c. P-16, RS.Q.1964 s. 275 a. 21 as
arnended byRS.Q. 1992 c. 57.
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with the civil code, and notably wough trust indenture providing for issues of deben­

tureS."2

B. A Pocket Museum of Unifonn Law

To a minor extent the Convention contains substantive unifonn law. According

to Art. XI (2) in conjunction with Arts. II, III, IV and IX of the GlneW Ommticn, states

have to standardise their domestic law as to the rules of recordation and according to Arts

VII and VIII respect certain substantive standards in execution procedure. These sub­

stantive rules are an improvement with comparison to the A ms! CJ:mau:iln, which does

not contain any procedural rules. The only means of realisation recognised under the Ge·

= CJ:mau:iln is the judicial sale in accordance with the tex fari executionis, affuming the

general rule that the law of the court govems procedural issues.'" This anticipates, as it

was assumed at the time, the most frequent cross-border litigation situation of an Anglo­

American fmancier suing a debtor in another Central European, Scandinavian or Ro­

mance counny that only knows such public sale directed by court assistance or interven­

tion but not the private sale, which is widely used in Common law jurisdictions and possi­

ble for the Gennanic fiduciary transfer.'" Arts. VII and VIII contain certain substantive

requirements for execution under court supervision, notably detailed minimum standards

for notification and publication of a sale. Subsidiarily, the proceedings of the sale of an

aircraft in execution before a court are to be determined by the law of the Contraeting

State where the sale cakes place.J65 The Gnew Ommtion has introduced the elaborate

mechanisms used in Civillaw jurisdictions to ensure the protection of debtors and higher­

ranking creditors in execution."6 Notably, the compulsOlY grace periods ("freeze"), com­

mon above ail in Civillaw jurisdictions and destined to avoid damage to the debtor arising

from premature enforcement, have been criticised as resulting in delay and COsts, and as

l62 See Bunker, "'1"" noIe 87 al 144 noIe 56; see Ph.R. Wood, "'1"" noIe 51 al 211 et"']., para. 15-16.
J6l See A.P.P.S.A., "'1"" noIe 100 s. 8 (1)(.) according la which procedural issues involved in the enfo=­
menl agains! a collateral are governed by law of the jurisdietion in which the collateral is localed al tirne of
exercise of rights, while substantive issues (c) underly the proper law of the contraa.
J6' See Ph.R. Wood, "'1"" noIe 51 al 142, para. 10-8, al 143, para. 10·10, al 245, para. 18-6 and the presenta­
tion of arts. Vil, IX and X al 271 et"']., paras. 19·27 et"'].; Bayitch, supra noIe 316 al 442 et"']. For the al·
lernatives see P. Bassenge, Legislative comment on S930 B.G.B. in O. Palandt,~ Gesetzbuch, 5501>
ed. (München: CH Beek, 1996) al 1142, S930 para. 19: private sale, sale of the pledge in accordance with S
1233 B.G.B. orforced execution according la the ZPO,"'1"" noIe 91.
J6S See Gnew O>lwllit;n, supnz noIe 13 an. Vil (1).
,.. See Bayilch, "'1"" noIe 288 al 84 et"']. for an. Vil (4).
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unsuitable for aircraft.'" The Draft Oni.rntit:n, apart from recognising the private salel6l

does not contain extensive eraee periods save for "reasonable prior notice"J'9 and those

prescribed by the kxfori of the court ordering the execution.J70 This optional "Nonjudicial

Remedies Ru!e"m mirrors more than before the approach used in Common law, much

more favourable to party autonomy. Given the reign of party autonomy in the Drtfi am·
'lmtiln the parties to a secured transaction should be free to ensure protection against early

enforcement by stipu!ating grace periods in their agreement. The possibility of a post­

mortgage agreement to private sale would however depend on the lexfori of the court.J72

Unfonunately, neither the Draft Om:entim nor the Draft AEP contains rules on execution

procedure or on entering execution on registry of aircraft nationality.

Against this back6round, the mere faet that the Gmeuz Onuntim contains uniform

enforcement rules can truly be described as far-reachint'J and as a major achievement for

the cime the treaty was concluded.

Art. XI of the Geneu:t Om:entim does not of itself prevent a transfer to the nation­

ality register or record of a non-eontraeting state, such as the UK or Japan. If a creditor

executes his sale privately or without complying with minimum requirements of the Ge·

new Ccrnmticn, the purchaser can register in a non-contraeting state if he is otherwise eli­

gible for registration. Yet, a non-contraeting state cannot register because ofArt. 18 of the

ŒcagJ Om:entim.

J&7 See Ph.R. Wood, supm note 51 at 145, p..... 10-15; ri., at 271, p..... 19·26.
l6I Seo Drttfi <:mtmtin, supm note 15 art. 9 (1).
J" Ibid. art. 9 (3), but see DrttfiAEP, supm note 16, art. IX (3): ·[t]en or morewotking day[s]".
J70 See ibid, an. 13 (1).
17I See ibid, arts. 13 (2) and Y (2); Wool, supm note 39 at 3, para. 3 (a)•
m Seo Ph.R. Wood, supm note 51 at 144, para. 10-13.
J'J See Bayitch, supm note 288 at 83
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The Principal Features of the Draft Convention as applied through the
DraftAEP

Compared to the purpose of the Gmeut 0Jmmti0n to ensure a minimum protec­

tion of creditor rights given their financial implications, the Dmft 0Jmmti0n focuses pri­

marily on economic and commercial objectives, which are attainable under an interna­

tionallegal standard. From a doctrinal point of view such uniformisation is, as has been

mentioned, more desirable, although the legal significance, save for conceptual aspects,

perfectness and technical superiority, might be minor compared to the transposition re­

gime applied today in many modem COllf1ict of law systems.

1. THE ESTABLISHMENT OF AN INTERNATIONAL REGISTRY

Chapters IV and V of the Drafi 0Jmmti0n and Chapter III of the Drafi AEP set

out the basic organisational framework and principles for an International Registty, the

manner in which registrations are to be accomplished and the system, which would be

implemented to maintain those registrations and allow searches against the infonnation

maintained within the particular mobile equipment registly. The registty not only allows

for a universal notification and perfection system, do away with national vetoes based on

Jack of such red t>tpe, but has the advantage of providing one-stop-shopping and universal

access to data relevant to aircraft securities. The system envisaged once again refleets the

registration tradition of North-American registration systems. The Registty for the type of

mobile equipment in question, however, will be est>tblished by the Protocol app\ying to it,

as in the case of aircraft the A EP.'74 Within IATA, work on a prototype of international

registty system and documentation is under way.37S The Protocol has to identify an Inter­

govemmental Regulator, which v.'Ï1\ establish the registty and designate the operator of the

registty.'" The oruyadequate Intergovemmental Regulator in Aviation is ICAO. Hence it

is this international organisation, which will monitor the performance of the international

registty.

". See Drafi Om.auiaz, supra note 15 an. 16 (2)•
m SeeWoo~ supra note 188.
"6 See Drafi Om.auiaz, supra note 15 art. 17 (l, 3).



•

•

Conflict of Laws in Aircraft Securitisation - The Unidroit Refonn ProposaI

A. Binaty System versus Unitary System

For purposes of the aircraft registry it is, however, unclear whether the Intergov­

emmental Regulator ICAO will of itself operate the registry as the international Registry

Authority (unitary system),J77 which corresponds to the current praetÏce with few priva­

tised aircraft registries, or whether it should contract out the right to register to an in­

dependent operator, a "newly created independent special purpose affiliate of the Inter­

national Air Transport Association", which would then be accountable to the Contraeting

States united in ICAO (binaty system).'" Such was a joint AWG/IATA Rec­

ommendation, which purported to accelerate and facilitate the development of a func­

tioning registry system, wholly owned by the carriers collaborating in lATA and not by

govemments ("corporatisation").319 It was, yet, never question to delegate regulatory

competencies to the RegistrylSO or to attempt a privatisation, which would reduce welfare

losses by dismantling a registry monopoly.'81

The entity would be organised to have no greater duty (fiduciaty or otherwise) to

lATA members than to any other person or entity in the performance of its funetÏon as

the entity responsible for the operation of the central registry.382 The solution of transfer­

ring funetÏonai competence for operational aetÏvities to a private entity is clearly advanta­

geous from the perspeetÏves of efficiency, synergy and economies of scale. It is this issue

of disciplining overly bureaucratic administrations with regard to investment and person­

nel management, which has initiated the modem trend towards privatisation. Besides the

efficiency issue, main objectives are cost-consciousness implemented through the applica­

tion of user charges instead of the public budget, the attraetÏon of a sufficient number of

J77 See Draft AEP, supnt note 16 art. XVI,AltemativeA, (1).
'" See ibid. art. XVI, Alternative B, (2).
379 See Wool, supnt note 188; for the tenninology, see F. Schubert, "The Corporatization of Air Traffic
Control- Drifting between Private and Public Law" (1997) 22:2 Ann. Air & Sp. L 223 al 229 et SfXl. Il is
completely unclear what the concrete legal form that entity would have. The idea of joint venture suggests
sorne form of multinational corporation.
lac For such an exarnple (the Irish aviation authority), see Schubert, ibid. al 238 note 60. For three models of
privatisation, see E.S. Adams, SR NickIes, S. Sande & W.R. Shiefelbein, •A Revised Filing System - Rec­
ommendations and Innovations" (1995) 79 Minn. L R. 877 m. A 3. al 914 etSfXl.:

"Onder these models, secured parties could flle directIy with a private vendar, who would
then forward the information to the appropriate [intetgovernmental] record keeping office..• ;
secured party could flle with ••, [an intetgovemmental] fùing office, which would then for·
ward information ta the priVate vendar, or secured parties could flle with a private daubase
established to supplant the••. [intetgovemmental] filing office.•• , without further official
oversight br [an intetgovemmental] fùing office."

li! Seealso Adams, Nickels, Sande& Shiefelbein, ibid. al 125 etseq.
312 See DrafiAEP, supnt note 16 art. XVIII, Alternative B, para. 3 (h).
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well-qualified private agents instead of registry staff, without constraints of public service

and with customer-orientation through the application of commercial practices.JI)

These reaetions to commercial needs and the argument that it would be "against

natural justice" for operators to regulate themselves compete with the public interest in a

reliable recordation system, illustrated notably by the question of faith on the record, and,

therefore, the necessity to maintain as much government control as possible. Conse­

quently, regulatory competence and supervisory funetions of the govemment, e.g., by ap­

plying penalties, have existed and continue to exist even in the most liberal systems.'"

B. Advocation of an Affiliation with lCAO

lCAO has expressed strong reservations against a binary system and legal experts

are sceptical about the pretension that the "independent special purpose affiliate" of

IATA (the Registry Operating Entity) is vested with authority to operate an international

registry."5 Also, it has been pointed out, that potential Contraeting States might not en­

dorse a system, which confers operation powers to a private organisation not established

formally as an International Organisation - a conclusion in complete contrast with the

intentions of AWG/IATAin view of a commercially oriented registration system lATA

is a worldwide non-govemmental organisation of scheduled airlines, a trade association

whose purpose is to promote air transport and to provide means of collaboration among

air transport enterprises,Ji6 but traditionally without direct relation to the manufacturers of

fmancing institutions. From the point of view of aircraft securitisation it is an association

of individual debtors. The intense collaboration with the AWG, indusuy and within the

APG with a view to achieve overall support from airlines and govemments towards a

rapid completion of the Draft instruments is a new step in the deve10pment of IATA.

This give-and-take is certainIy important from a financing perspective. It is, however, not

decisive on a special purpose entity under the aegis of lATA operating the International

Registry, against which "[nlo court rnay take orders or give judgements or ruling[s]"."7

J8J For the example AirTraffic Control, sec Schubert, supm note 379 at 239 .t"'l'
,.. See Schubert, ibid. at 239 et"'l.
m Letter from the director of lCAO Legal Bureau to the chaitman of the Aircraft Protocol Group (11 July
1997), cited byDjojonegoro. sup'" note 14 at 58 note 47; Wool, ''P'''.
". Act of Incorporation - An Act to Incorporate the International Air Transpon Association, StaMes of
Canada 1945 c. 51 (Assented to 18'" December, 1945 section A as atnended by Statutes of Canada, 1974-75·
76, c. 111 (Assented to 27" Februaryl975) s. 3 (a) and (h).Articles ofAssociation, an. m(1) and (2).
'" Draft 0>nzmlXn, supm note 15 an. 43.
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y et, rATA is subject to the jurisdiction of Canada and can only be exempted from the

Convention requirements when the relevant AEP modifies the Dmft 0Jnwuim. Art. 16

(2) and Art. 43, like the former Art. 17 (4), do not explicitlyallow a modification by the

Protocol. Whi1e the Convention explicitly delegates specifie supplementaI}' matters or al­

lows the regulation of other relevant matters tO the Dmft AEP ("the Protocol may pro­

vide for", "may contain" or "may prescribe"), it is unclear to what extent the Convention

may be substantia1ly modified by the AEP. Apparently, Art. U (1)(b), which subjeets the

ConvL'ntion framework "to the terms of that Protocol" is being intetpreted - systemati­

cally questionable - to allow for substantive framework modifications although the Con­

vention articles in question do not specify their mandatory or optional character with re­

lation to the Protocols.J88 Ergo, from a purely legal point of view, rATA for itse1f does not

seem to bear authority for the operation of the International Registry.

Materia1ly, it is not absolutely indispensable to entire1y privatise the Registry Op­

erator. Potential disadvantages of a cotporatised registration infrastructure notably result

from the realistic risk of a significancly elevated priee of services compared to a public

registration system,J89 which in extrImis can lead to so-ca11ed "rent-seeking behaviour" on

the part of the registry, i.e. "the expenditure of resources to search out existing monopoly

rights or to lobby for the creation of new monopoly rights" instead of efficiency gains.J90

These risks can certainly be counterbalaneed by a sound exercise of regulatory functions

regarding user charges by ICAO: A usefu1 para1le1 may be drawn to the fee structure ap­

plied to private Air Traffic Control (ATC).J9I However, an effective international system,

which meets the needs of creditors, third parties or any other person would, from the

outset, have to rely on paperless e1eetrotllc fi1ing and on computer retrieval technology as

is the case in the modem North-American personal property registration systems, e.g.,Al-

lB8 But see Cwning, supm note 41 al: J87 note 2: "It was noted by the Aircraft Protocol Group that [article
17 (J, 4)) is an example of the type of provision that was envisaged as being subject to [article U (b)) and
that may, therefore, find itself modified by the terms of a protocoJ." See also the foolnote to Drift Càlten,
lion, supm note 15 art. 17.
J89 See RJ. Wood, "The Evolution of the Persona! Property Registty - Ccntralization, Computerization,
PriVatization and Beyond" (1996) J5 Alberta L Rev. 45 at 55.
J90 RJ. Wood, ibid. al: 56 note 4J and accompanying tex!.
'" See, eg., W. Stoffe!, "The Privatization of Air Traffie Control in Germany" (1996) 21:2 Ann. Air& Sp. L.
279 at 292.
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bena, British-Columbia or Iowa.J92 Such a system ois privatising itself' when the majority

of searches are conducted through electronic communication systems.J9J Also, it might be

argued that International Organisations that combine conflicting interests of States are

less bureaucratie as compared to national administrations, which are not conventiona1ly

bound or accountable to their partner States. A positive example for an efficient multina­

tional speciality organisation appears to be the European Organisation for the Safety of

Air Navigation (Eurocontrol).'94 A modem public registxy administered by ICAO or a

speciality organisation subordinated to ICAO in close co-operation with the business

partners may therefore weIl suit business needs, if it implements effective regu1ation, cor­

porate culture, adequate modes of fmancing including safeguards providing for financial

autonomy,395 the user-charge concept, synergies and economies of scale.

In the end, the problematic question of funding is likeIy to be decisive on the

form of the operator. Since the system will work on a cost-recovery basis, not on a profit

system,'" particularly the initial set-up costs will have to be advanced. The version of the

Draft AEP used in this study indeed schedules for a simple system of user fees, but not

for annual fees'" and stipulaœs that the fees ta be paid by users of the system according

to the initial fee schedule will be used to recover the costs of "designing and implement­

ing the International Registty system."'" These fees will supposedly included the insur­

ance premiums to be paid in order to protect against eventual strict liabiiities.J99 However,

it is unclear which institution or countty will advance the funds untii the cost recovexy can

be initiated, because neither ICAO nor lATA appear to have the financial means of in­

troducing and establishing the Registry for the first time. The aircraft industry and finan­

ciers may under these circumstances prefer the association of its business partners as the

organisation upon which resources for the registry establishment are enttusted. A com­

promise might be found by establishing a binaxy system with an intergovemmental op-

'" See Alberta C1xttœ/ Seotrities Registries Act, SA. 1983, c. C-7.1; B.CP.P.SA., S.B.e. c. 36, 51 (1989 as
amended by S.B.e. c. 11,5 1 (e) 1990; Iowa Code 5 554.9402 (1994); Adams, Nickles, Sande & Shiefelbein,
supm note 380 at 892 et seq.
'" See R.J. Wood, supm note 389 at 57
'" Although he questions the future of the Maastricht Upper Area Control Centre (at 240 note 68), Schu­
ben, supm note 379 at 240 et seq, apparently favours a multinational entity in a public gIove in its conclusion.
J9S Such a safeguard is, e.g.. the insurance requirement imposed by Dmfi O:ntmtm, sl1J'I% note 15 Art. 17
(5)(e).
'" See DmfiAEP, supm note art. XIX (3) in conjunction with Drrtft O:ntmtm, il:iJ. art. 17 (4).
'" SeeDmfiAEP, ibid. h~contrasttotheformerart.XXIV (1) DrI1jiAEP.
'" See ibid.

83



•

•

Confliet of Laws in Aireraft Seeuritisation - The Unidroit Refonn Proposa!

erator composed of representatives delegated by Contraeting States who exercise control

of management, without a contraetual {ramework under International Law of Treaties but

in line with the Registry Regulations'co while independent from the Regulator. In this re­

spect it should be borne in mind that IATA could ooly forma11y be said to have an en­

tire1y private eharacter. Defaao many airlines today are still govemment controlled and

their representation in IATA has quasi-govemmental character. On this basis, an Interna­

tional Registry could be established by creating a private law entity charged with public

functions.

C. The Operational Characteristics of the Registry

The centra1ised functions of the aircraft registry will be operated and administered

on twenty-four hour basis401 and accessible from registration facilities in respective temto­

ries of the Contracting States.402 These States would possibly continue to record the re­

spective consensual interest or the non-consensual real right created under nationallaw in

their local facilities, which would be networked to the central registry for pwposes of

forwarding information.·os Other states with less developed registration facilities might

prefer to simply forward their fùing information to the central database."l4 The exact fea­

tures will certairùy have to be more elaborated in the Dnft Ommticn. It is likely that de­

tails will be left to the contraeting states, so that the system would vary from country to

country.

The medium of transmission of the information required for registration will be

specified in the Registry Regulations.·os More far-reaching is the increasing volume of

registrations and demands for more current search information caused by the centralisa­

tion. Considerable efficieney gains would be the result if staff did not have to manual1y

input the data.406 This fact is very likely to lead to sophisticated computer system, elec-

39' See Drajt G=ntial, supnt note 15 art. 17 (5) (e); below, Œapœr FirJe LD.
400 See Drajt G=ntial, ibid. art. 17 (4).
401 SeeDrajtAEP, supntnote 16 art. XIX (4).
402 See Drajt G=ntial, supnt note 15 art. 17 (2).
40S See August 1997Drajt, supnt note 48 art. XXI (3); Adams, Nickles, Sande & Shiefelbein, supm note 380
III A. 1, 2. b. Figures 1and 2 at 911 et seq•
• 04 See Adams, Nickles, Sande & Shiefelbein, ibid. For the funetion of an international register as a domestic
register, see ŒapœrFu III., below, notes 434, 435 and accompanying text.
.os See DrajtG=ntial,supnt note 15 art. 19,DrajtAEP, ibid, art. XIX (5) and the prospeetiveR~Rtgu·

Iaticns.
.06 See RJ. Wood, supnt note 389 at 52 etseq.
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tronic document management techniques, remote registration and access.·Ol Also, the

Regulations may specify to what extent and under what conditions telephone searches are

possible and if a lawyer or employee of a financial institution would be capable of regis.

tering, amending or discharging a registration and search the computer database from his

or her office desktop or laptop via seeure, private communications networks (so.called

"Value Added Network"). Search criterion for aircraft would be the "manufaeturer's ~erial

number, as supplemented to ensure uniqueness"'os or the name of the dedaring Con­

traeting State for non-consensual interests.'o,

The International Registration, implemented by a first-to-file principle after the

mode! of North-American securities legislation, has a considerable significance for the

detennination of priorities, as far as consensual interests are concerned. However, neither

the Draft 0JmmtWn"0 nor the Drafi AEP'" specify if a mere notice filing through financ­

ing statements is required as this is recommendable from the facilitation perspective that

underlies the whole convention framework or if the traditional filing of the security

agreement shall prevaiI, notably with regard to conditional sale and lease agreements.'''

This question will apparently be addressed by the Registry Regulations.

D. Liability and Immunities of the International Registry, Draft Art. 27

The Registry is internally accountable ta and subjeet to reetification by the Inter­

govemmental Regulator,"J whereas it is externally in principle imrmme from legal process

under govemment responsibility principles."· Art. 16 (2) endows the International Regis­

try with international legal personality subjeet ta international law and able ta maintain

daims. Primary purpose of such endowment in an international instrument is, though, not

to allow proceedings in court but to make sure that the Registry be internationalIy recog-

401 Art. 20 (l, 6) of the Draft Conœntitn, supm note 15, expressly refers to data bases as means of mainte­
nance.
40S See ibid an. 20 (6) in conjunetion with Drafi AEP, supm note 16 an. XIX (1) and the prospective Regisny
Regulations.
•" See Draft Conœntitn, ibid. an. 24 second sentence in conjunction with Art. 40.
410 See ibid ans. 18 et seq.
411 See DraftAEP, supm note 16 art. XIX; August 1997Draft,supra note 48 an. XXIII (1).
412 For Canada, see Denomme, su!"" note 241 at 307 etseq., pan IV and at 334 etseq., § 45; forthe U.S., sce
U.Cc. § 9-402 Comment 2; Lawrence, Henning & Freyermuth, supm note 176 at 92 etseq., § 5.02 [BI.
41l See ibid, art. 17 (6).
41. See ibid, an. 27 (3).
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nised as a legal personality, which a non-Contracting State cannot ignore.415 This legal per­

sonality is the basis for granting external immunity, which can only be Iifted in the case of

an express immunity waiver."· The characteristic of jurisdictional immunity gives the in­

ternational Registry a status similar to lCAO as a specialised agency of the United Na­

tions'" and thereby approaches ICAO more than lATA as an association of Canadian

law.

A traditional justification for granting immunity has been the objective of guaran­

tee;ng financial independence. An important, if not the core feature for t..l1e creation of a

financiallyautonomous international registration system418 is the requirement of insurance

against Iiabilities imposed on the Registrat·, if need be subject te precision given by the

Intergovemmental Regulator."9

The Drafi ÜJnr.l:nliœ includes a novel type of Iiability for errors and omissions in

the operation and administration of the Registry. This Iiability is set forth in Art. 27 as

strict Iiability, because the provision merely requires an error or ooùssion. Thereby the

drafters attribute the correct functioning of international registration more importance

than domestic registration and ATC, which in most countries are Iiable only in negligence

or gross uegligence. This regime can only be justified with its direct relation to immunity,

because the strict liability obviates the need to argue on negligence in court. On the other

hand such debts make it indispensable to create a registry with a stable financial back­

ground and autonomy, inclucling an adequate insurance policy. This strict Iiability does

not exclude that legal actions be brought to deternùne "the compensatory damages for

loss incurred" in the jurisdiction where the Registrar or the operators of the registration

facilities are situated.'2O AIso, Iiability issues with regard to the prospective eleetronic fea­

tures of the registration system appear to be covered by this provision, even if more

straightforwardness in this respect appears desirable.'"

415 The theoretica1 background of intemationallegal personality cannat be explained in ail depth. See M
Singer, "Jurisdietional Immunity of International Organisations - Human Rights and Funcrional Necessity
Concerns" (1996) 36 Va.J. Int1 L. 53 at67 etseq.
". See Draji CmuniWn, supra note 15 Art. 27 (3, 4).
'" Forthe jurisdictional immunityof the UN., see Singer at 84 et"'1.
418 See OX1pœr Frœ J. B. note 395 and accompanying tex!, above.
'" See, Drafi ÜJnunJiDn, supra note 15 Art. 17 (5) (e).
'20 See ibid. Art 27 (1) second sentence and (2).
421 For Canada, see the P.P.S.A. liability provisions.
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If such liability indeed absolutely requires to accord immunity to the Register can­

not be affirmed with absolute certainty. "As long as municipal court monetary judgements

against an intemational organisation are limited to order the organisation to pay the debts

and damages incurred within the jurisdiction, there can be no serious argument that its

financial independence is threatened."m Also, the impaniality argument in favour of im­

munity is inconclusive in finandal matters, since immunity might result in inattentiveness,

generating debts, damages and defacto partiality.42J Other issues could be raised, although

they are less crucial for purposes of an international Registry, which, by reason of its very

technical nature, seems less sensitive to political influence.'" At long last onlya strict ap­

plication of the functional necessity doctrine'" will produce an acceptable outcome.

Il. THE CREATION OF AN INTERNATIONAL INTEREST

The second basis for a uniform law of secured transactions is the creation of an

international interest in Art. 8, which would be independent form various categories of

similar national interests but coexist with them.'" An international interest does not need

recognition, because under a worldwide secured transactions law, or at least law binding

among a large nurnber of Contraeting States, there exists no different legal system which

would have to recognise that interest. However, since there will be States who have rati­

fied the Ge1ew Contmtian, but not the Mobile Equipment Convention, there will be a need

use the recognition framework for aircraft registered in a nationality register and recorded

in the domestic and the international asset register.

AlI that is necessary for the constitution of an international interest is an agree­

ment in writing that identifies the secured obligations, contains a description under which

the equipment can be identified, typically by serial nurnber,"7 and relates to an object in

respect of which the debtor has power to enter into the agreement.'" As the ulùform law

422 M. Singer, "Jurisdiaionallmmunity of International Organisations - Human RighlS and Funetional Ne­
cessityConcerns" (1996) 36 Va.J. Int1 L. 53, at130 ezseq., particularlyat13l.
'" See Singer, ibid. at 132.
• 24 For the "common interest of member States" argument and the special protection argument, see Singer,
ibid. at 127 et seq. and 133.
'" See Singer, ibid. at 65 et seq. The funaional necessity doetrÎne "entides an international organisation tO
precisely the jurisdietional immunity that it strietly needs to e03ble it to pursue ilS pwposes without undue
interference". Ibid, at 138.
42' See Stanford, supra note 138; Cumîng, supra note 41 al 369•
427 See 01apter Fir:e l G, above.
'" See DrPji OJmmJion, supra note 15, :ut. 8; Goode, supra note 41 at 8.
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generally, this provision will be of particular benefit to countries hostile to non'possesso!)'

securities or seL"Ured transactions generally, or in a state of development in their treatment

of security interests.'" The current wording of Dr4t Art. 8 (b, c) and Art. XIX (1) is con­

fined to a single equipment object and thereby appears to exclude the floating charge, if

not the fleet mortgage from recognition as an internation::.l interest, an impression that

would be worthwhile c1arifying in interpretative materials.

III. THE SUBSTANTIVE UNIFORM LAW

The Dr4t ÜJmo1J:im and Aircraft Protecol apply to any transfer of proprietat"J

rights in an aircraft, i.e. lease and sub·leases (excluding wet leases), conditional sales, se­

cured transactions and transfers of aircraft equipment. As regards the transfer of the se·

cured object by the debtor Dr4t AEP Art. V goes a step beyond ss. 39, 48 O.P.P.S.A.,

because the secured party need not re-file to maintain perfection regardless of whether or

not it had prior notice of the transfer, similar to u.c.c. §§ 9-306 (2) and 9-402 (7).<J0 In·

stead the transferee to the debtor's interest is entitled to register: If the rights of a debtor

may be alienated and purchased in good faith, regardless of a possible breach of covenant

te the cOntraty, the secured party - a third party te be protected - cannot be expected to

safeguard the reliability of the notice registry.4J1

The instruments also coyer the assignment of international interests and associ­

ated rights. The Draft mIes apply without regard to national registration and therefore

eliminate problems that may arise due the application of domestic conflict of law rules to

initial sale situations under the Gmezu ÜJmo1J:im.412 The international recordation super­

sedes the time-consuming and expensive requirements in the national laws of different

countries reladng to perfection of property interests in aircraft equipment. However, the

registration system established is of itself a perfection system. As under the Gmew Qnœn.

tian, the original ownership of the manufacturer as such, established in accordance with

the !ex patriae, is, as it appears, not an international proprietary interest to be recorded ac-

'" See Clupter 7bree. VI. A. 3. and IV. B., above; Goode, ibid.
<JO See Denomme, supm note 241 at 382, § 48.1 and 390, § 48-9•
4JI For the different reasoningin the OPP.s.A., supm note 99, see Denomme, iM al 382. §48.l.
412 See 07apter Fa/O' LA, .bove.
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cording to the Drqfi Canœntiœ, but will be universally respeeted without saying.'" The

registration as to nationality for purposes of the ChicagJ Cant.mtioo a1so remains untouched.

In the case of those States, which do not have a central nation-wide asset register

established one could argue that the international record takes the funetion of such a na­

tional asset-register of the country where the aircraft is registered as to nationality under

the Genew Cant.mtioo. This view certainIy presupposes the continued validity of the Germ:

0Jnwuù:n under an optional international recordation under the Dmfi 0Jnwui0nIAEP.

This viewpoint is rnoreover advocated by the faet that the Dmfi AEP Art. III (2) declares

the applicability of the AEP to domestic transaetions, regardless of Drqfi Canœntiœ Art.

V, which authorises a Contraeting State to declare the inapplicability of the recordation

nùes to such commerce.434 From this provision and the optional nature of recordation'" it

can be inferred that the "international" record is reputed to constitute a domestic central

record, which otherwise would coexist with the international register.

A. The Basic Rules Applicable to Corporeal Securities

1. SUBSTANTIVE DEFAULT REMEDIES

Rights of enforcement and remedies in the case of default which normally under­

lie the proper law of contraet seleeted by the parties have been uniformly defined in the

Art. 9 et seq. of the Drqfi CtrlW1tÛn and applied to aircraft in Art. IX Dmfi AEP. Art. 12 of

the Drqfi Cant.mtioo stipulates that the parties to the security agreement may define the

type of default which gives right to the exercise of the remedies specified in the relevant

preceding and following articles. In the absence of such an agreement or a definition of

default Art. 12 (2) clarifies that default at least has to be substantial in charaeter. The con­

cept of substantiality or fundamental breach is known to rno~t legal systems as a condition

for the resolution of the contraet as opposed to rnere damages.''' In fmancing transac-

'" See Riese, supm note 193 at 283.
'" See Cwnîng, supm note 41 at 369.
'" See Dra/< CommJim, supm note 15 an. 18 ("may").
<3, See, eg., aSG, supm note 130 an. 25, 325 (1) sent. 2, 326 (1) sent. 3, (2) B.G.B., an. 1455 OJdice civ. and
an. 1184 C. civ. as deve!oped by the French jurisprudence, art. 1604 (2) c.c.Q., and for OJmmon law GR
Treite!, The Lttwo/Ci:JnJ:ma, 8med. (London: Sweet & Maxwell, 1991) at 689 elseq.; Bmlsm & Ttrjur, Sons &
0", [1893]2 Q.B. 274 (CA); 0uJman v. Hi/!, (1947) K.B. 554, (1947) AlI E.R. 103, (CA.); Ckœ NV v.
BrunerH~mbH rrœ Hama Nard), [1976] Q.B. 44, [1975]3 WLR. 447, [1975]3 AlI E.R. 739,
(CA.).
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tions, this concept applies above ail to the tennination of the tide reservation agreement

or the lease agreement.'" Moreover, it serves as a minimum protection for the debtor of

the main obligation from the harsh consequences of a default that, foreseeably, does not

refer to any substantial ingredient of his security re1ationship - deminimis non atratprr;eror.<J8

Although this solution does not exclude litigation as it might have been avoided by an ex­

clusive charaeterisation of the types of default in the Dmft 0JmmtûJn/AEP, it follows the

legal framework found in Anglo-Americm jurisdictions. Here, the notion of default is nat

defined, leaving it to the autonomy of the parties themselves and to the Common law.

Failure to make payment when due wiU be the most frequent case, but parties can ooly

safeguard adequate protection against foreseeable risks by carefully drafting their security

agreement.'" In the remaining cases the line between substantial and minor default is

likely to be drawn in accordance with distinction between condition and warranty in

Common law of contracts.'40

The remedies available upon the occurrence of default in the exercise of the se­

cured obligation are treated separately for the chargee'" and conditional seller or lessor,Hl

because the latter, although functionally serving the sarne purpose as security agreements,

are not treated as security agreement in Civillaw.'" The additional aircraft-specific reme­

dies of Art. IX Drafi A EP, however, cannot make such a distinction because they apply to

any type of non-possessory interest. The remedies available in ail these cases of secured

transactions basically refleet non-judicial self-help remedies available under Common law,

thus affinning the commercial interest of the biggest air-faring nations and the essential

devices to safeguard creditor interests. The secured party may, however, in any circum­

stance, notably what in Common law is known as "bre~.ch of the peace", apply for a

"court order authorising or clirecting" any of the remedies as it is known in Civillaw....

'" See Draft Conwuim, supra note 15 art. 11.
'" See Justinianus I, Dig5ta, supra note 222 D. 4, l, 4.
." See art. 1594 c.c.Q.; Lawrence, Henning & Freyermuth, supra note 176 at 329 el"'l" § 17.01 with a list
of the most common events of default at 330.
,., The court, therefore, has to respect the principle of proportionality, goodlbad faith of a party, cenainty
for the parties and the axiom paeta SUTZl se>Wn:it
.., See Draft Conwuim, supra note 15 an. 9.
.., See ibid art 11
.., See O>aprer Th,;" VI. A. 1., above.
.., Ibid. art. 9 (1) (d), An. 11 sentence 2. Liability after brooch of the pooce during repossession, wlùch will
often constitute a tort, is not addressed in the Draft OJmmtion, but will be assessed after the lex !cci de/icti,
often times identical to the location of the collateral. Jurisdiction will lie with the court of the same State, see
e.g.• art. 5 no. 3 BrusseIs/Lu[p70 0Jmmti0ns.
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The chargee may take repossession,'" deregister the aircraft equipment from the relevant

nationality register and export it"', simp\y proeeed to a sale or the granting of a lease of

the equipment following seizure'" or, additionally, take it in satisfaction of all or part of

the obligation secured subject to a right given to the debtor to redeem it before disposi­

tion by the secured party.'" The exercise of "anyone or more" of these remeclies allows,

therefore, by agreement or court order for the c1assicaI forec1osure, whereby the mortga­

gee/chargee forces the sale of the mortgagor's property in satisfaetÏon of a debt in order

to acquire absolute ownersrup title'" or for what in U.S. terminology is called "strict fore­

c1osure", i. e. the termination of the rights of the mortgagor in and the absolute transfer of

title to property to the mortgagee on default in payment, without any sale of property.'"

In addition, the chargee may collect or receivc income arising from the management or

redeployment of the secured aircraft equipment. These SUffiS shall then be applied to­

wards discharge of the amount of the secured obligation.m

The right to redemption in Drafi Art. 10 (3) before disposition of collateral corre­

sponds to the solution retained by the forec1osure proceedings under u.e.e. §§ 9-504, 9­

506m and is designed to prevent the sale from producing a sales priee weIl below the fair

market value of the equipment. This economic consideration also requires that the se­

cured party can sell by auetÏon or by any other method that is commercially reasonable,

and it can sell for cash or on credit.<5J Should a "rivate sale through commercial channels,

however, produce rugher realisation on the collateral for the benefit of all parties, then a

.., See ibid. art. 9 (1) (a); U.c.c. § 9-503 (1994). For the necessity of this rneans of enforcernent, see Ph.R.
Wood, 5UJm' note 51 at246et"'1" para. 18-8.
44' See Dra}iAEP, supra note 16 an. IX (1) (a) and (h) .
44' Without necessarily taking repossession. See Drafi 0immtiDn, supnt note 15 art. 9 (1) (h).
,.. See ibid. art. 10.
,.. See Block, 5UJm' note 27 ~u "foreclosure"; see Ph.R. Wood, 5UJm' note 51 al 18-2, Z4Z et "'1. In classical
O:>mmon law, foreclosuse is a proceeding available ooly in equity and rather rare. See Ph.R. Wood, ibil at
138 et "'1., para. 10-3.
," See art. 10 (1); see U.c.c. § 9-505 (2) (1994); see Lawrence, Henning & Freyermuth, supnt note 176 at
369 et "'1., § 18.04.
'" See Drafi 0immtiDn, supra note 15 art. 9 (4).
." See Lawrence, Henning & Fr"Jl"ffiluth, 5UJm' note 176 at 347, § 18.0Z and 371, § 18.05.
m See Dmft 0immtiDn, 5UJm' note 15 art. 9 (2) sentence 2 and U.c.c. § 9-504 (3) which includes rcasonable
prior notice as developed by the American jurisprudence under the U.c.c. See, e.g" Cazmi/ lhlsing Panners,
Ltt/. v. ConsoIidate:lAircmys, Int:., 742 F.Zd 1095, 39 UC.C.Rep. Sery. 9 (7'h Gr. 1983), Fon! & Viahosv. m
0:nmema1 Finanœ Onp., 885 P.zd 877, 25 Uc.c. Rep. Sery. 2d 630 (Cal. 1994) and sorne versions of Uc.c.
§ 9-504. See Lawrence, Henning & Freyermuth, ibJ. al 348, § 18.0Z [A] [1] and, for further case law on no­
tice of sale, at 355 et "'1., § 18.0Z [B]. Reasonableness also applies to the time of sale.
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public auction is commercially unreasonable.454 Drafi Art. 10 (4) corresponds to u.e.e. §

9-504 (4), which encourages participation in foreclosure sales and thus accrues to the

benefit of the debtor, provides that the purchaser acts in good faith.

An. 13 affmns the general rule that procedural aspects of the lex !cci excrutionis

have to be respected in the absence of a uniforrn procedurallaw, notably in cases where

leave of the court has to be granted for the exercise of remedies if the Contracting State

of exercise has made a corresponding reservation.455 However even these procedura1 rules

will be partially set aside by the Nonjudicial Remedies Rule or the setting of a timetable

under the Expedited Relief Rule. An express reference or delimitation to that treaty would

further an easy application of the Convention with regard tO the substantive procedure

rules of Arts. VII and VIII of the Genew 0Jnzmtial.4S6

These measures constitute a considerable improvement for creditors who are pro­

vided greater assurance than can be guaranteed by often lengthy and costly court rulings.

Notably the self-help deregistration safeguards the creditor against politica1 risks fre­

quently involved in cross-border-financing: Foreign aviation authorities might confiscate

the collateral, refuse to issue the necessaJ)' aircraft export licenses or authorisations or

take other actions which prevents or delays the realisation of the creditor's rights to re­

possession.457

The drafters of the O:nœuicn/AEP meritoriously have not underestimated the

frictions, which a system of self-help remedies may cause with c1assica1 Civi1law systems

whose ordrepublil: traditionally does not alIow repossession of secured assets without judi­

cial guidance or court rulings.458 To accommodate the interests of Civi1law jurisdietions

an optional provision has been inserted according to which such public interference

through leave of the coUrt may be required by the Contraeting State where the remedy is

to be exercised provided that State has declared a reservation under Art. Y (2) of the Dr#

m See u.c.c. § 9-504 (1994), Comment l, supporting UnitJrJ Staœs v. WiIlis, 593 F.2d 247,25 U.C.c. Rep.
SerY. 1178 (6'" Ciro 1979).
455 See DmftOJmmJion,supra note 15 an. 13 (2) in conjunetion withDmftAEP, sllJmt note 16 an. Y.
'56 See Draft OJmmtioo, ibid, an. XXII (3): above, OJaprer Four n. B.
'57 See W.W. Eyer, "The Sale, Leasing and Financing of Aircraft" (1979) 45 J. Air. 1. & Corn. 217 at 245:
Djojonegoro, supra note 14 at 60. For the necessity of facilitated deregistration from the foreign register
upon default, see PhR. Wood, supra note 51 at 246 et seq., para. 18-8.
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Ormmtiœ.'" The seller under a retention of title agreement and the lessor has interest in

temùnating their agreement with the debtor in order to recover possession of the asset.

For this purpose they have a special interest in deregistration and export, but not neces­

sari1y in selling or leasing, the collection of income and proceeds and the application of

proceeds. These remedies may be particular to the realisation of a security in line with the

concrete stipulations of the security agreement in question under the applicable law and,

for purposes of unifonnity, had to be explicitly elaborated in the Dmft. For securities

based on ownership rights as the conditional sale or the lease, these rights are the essence

of ownership. Art. Il, hence does not mention such rights based on the reasoning that,

"except under select Common law systems, the ownership of an asset necessarily implies

the right to sell or lease the asset, and that specifying these rights might have the undesir­

able consequence of limiting or qualifying broad ownership rights".460

The remedies may be excluded or varied by the transaction parties as berween

themselves, without affecting, however, the rights and interests of third parties. Moreover,

additional remedies available under applicable nationallaws, including such agreed upon

by the parties may be exereised, if they are consistent with the C01W1Iian and the AEP."l

The usual remedies of foreclosure sale or lease may therefore, be complemented by reme·

dies under nationallaws, e. g. the conveyance of title to the insurer in exchange for a set­

tlement cheque in the case of complete wreckage of the collateral."2

2. !NTERIM REMEDIES

A standard provision in international assignment of jurisdiction with respect to

interim juridical remedies of Art. 15 (1) is Art. 42 (2) Draft Ormmtiœ.'6J When the obligee

adduces primafade evidence of default by the obligor, speedy judicial relief prior to a full

trial on the rnerits of the case in those States enumerated in Art. 42 (1) can be granted re­

gard1ess of the jurisdiction where the ultimate liability under the main cause of action

". Notahly, the taking of possession is in contradiction to the French oxln:pul:Iit: rule that prohibits the paœ
cunnissoire, i.e. the stipulation mat authorises the creditor to seize the charged chanel in the case of failure of
payment. See Cabrillac & Mouly, supm note 182 at 437, para. 524 and, for the case of hypothecs, at note 23.
'" See Draft 0JmmtiDn , supm note 15 art. 13 (2); see Djojonegoro, supm note 14 at 59.
460 See Wool, supm note 39 at 6, expIanatory note 8.
461 See Draft OJmmtiDn, supm note 15 art. 14•
462 See Lawrence, Henning & Freyermuth, supm note 176 at 346 note 28, § 18.02.
463 See Chaprer Tux; II., above.
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would be examined (General Expedited Relief Rule'''). It has been exp!ained previously

that a similar regu!ation can be found within the frameworks of the Brussels/Lug:ow am·
untiJJns and in national!aw. Such provisos presuppose by al1 means that a foundation of

speedy relief exists in domestic !aw, which retains reference or subsidiary quality.

a. Common Law and Civil Law Models

Such national prototypes are, e.g, the Marew Injunetion in English Common law'"

or the conservatOlY arrest (saisie =toire) in Quebec, France, the Netherlands or Ger­

many. Both can be obtained to prevent the aircraft !eaving the jurisdietion prior to judge­

ment.'" Jurisdietion to determine the case on the merits in this case has to be determined

independently according to the general princip!es of the Brussels/Lugano Cozr.mtim, but

may also guide, as in domestic !aw,467 the jurisdiction for expedited relief.

Canadian courts have followed English praetice and have granted interlocutory

injunetions, generally on ex parte basis in order to restrain a defendant resident within the

jurisdietion from taking his or her assets out of the jurisdietion pending judgement.'" In­

junetions can be granted with extraterritorial effeet where there is a real and substantial

risk that any judgement obtained by p!aintiff would be frustrated by the transfer or con­

cealment of the assets outside the jurisdiction.'" However, the mere presence of the de­

fendant's assets within the territorial jurisdiction of the court is not sufficient to establish

personal jurisdietion for Marew purposes.41O

". See Waal, supra note 39 at 3, para. 3(b).
'" See Mamu Ompmia Naviera S.A. v.lnL Buik c.men S.A., [1975]2 Uayd's L.R. 509 (eA); taclay, see
SuproneOJurtAa 1981 (U.K.), 1981, c. 54, s. 36(3).
... See Allen v.fambJ Holdings, [1980]1 WL.R. 1252 (C.A.); Ph.R. Wood, supra note 51 at 256, para. 18-32;
art. 733 et seq. c.CP., specificallyan. 2748 c.c.Q. in canjunction with art. 734 (5) c.CP. See J. Tremblay,
Ch. Belleau, Ch. Dubreuil, D. Ferland & P. Tessier, CoIIecticnde Droit (1997.1998), vol. 2 (p"",."et l'rrx:tfIme)
(Cowansville, Qc.: Yvon Blais, 1997) 139 et seq. at 142; Banque Ru;p/edu Candda v. Arrioisièresde &d;&rd Liée.,
[1995] J.E. 1346 (S.C.q; arts. 67 et seq. of Loi nO 91·650 du 9 juillet 1991, portant tiJi;rmedes~ ciriles
db>l:utiaz,J.O., 14 Joly 1991, 9228 as applied through arts. 210 etseq. of D<i:retno 92·755 du 31 juillet 1992,
instituant de natuJIes rl!gks reIatiœs aux prooiIures ciriles d'exécution pour l'applir4litn de la /oi nO 91·650 du 9 juiIkt
1991, portant rijàrmedesprooiIures ciriles d'exicutit:n, J.O., 5 August 1992, 10530.
'" See, e.g., § 919 1. Alt. in conjonction with § 943 zro, supm note 91.
... See, e.g., Cautsoffustiœ Act, RS.O. 1990, c. C-43, s. 101;fudiattureAtt, RS.A. 1980 c. J·l, s. 13(2); Castel,
supra note 61 at 151 note 122, para 86.
.., See Castel, ibii at 151, para. 86.
•70 For such exparbitant jurisdiction in severa! Continental European states, see above, Chapfer Tw n. c.; P.
Michell, "The Ma""" Injonction inAid of Foreign Proceedings" (1996) 34 Osgoode Hall L. J. 741 at 749 et
seq. Tbe question, whether Canadian court may arder injonction in aid of a foreign proceeding, pending
judgement abroad and its eventual enforement here, is still unsettled. Sec Michell, il:iJ. at 780 etseq.

94



•

•

Chapter Five
The Principal Features

Many of the United States aIlow prejudgement anachments for c1ear money de­

mands to preserve the property before commencement of ordinary proceedings. This may

confer jurisdiction on the merits if there are other minimum contacts.'"

b. The Innovation - Interim Relief for Aircraft Financiers

Seeing that until today there is no equivalent to the Brussels Intematiand O»mntion

for the Unifieatim ofCertain Rules Relating ta the Arre<t ofSeag:Jing Ships'" in aviation law and

that the Arrest O»mntion presently has only relative importance the interim judicial reme­

dies proposed by Art. 15 symbolise a major advancement in the direction of an acceptable

international investor protection and are intended to supersede the Arrest Convention.'"

Compared to the European jurisdiction conventions,''' the Drafi Canœntitn/AEP are par­

ticularly innovative as remedies inc1uded in Art. 15 (1) Draft O»w. and Art. IX (1) Drt/t

A EP will be available to the obligee regardless of the existence or the exact features of

such remedies in the domestic law of the court dealing with the interim measure. Art. X

of the Drafi A EP provides the essential characteristic of expedited relief under the Drt/t

O»mntionlAEP: The provision guarantees a binding tÏmetable according to which a court

shaIl render a final ruling, not subject to appeal, with respect to the remedy c1aimed by the

secured party (Specifie Expedited Relief Rule).'" Comparably strict guidelines rarely exist

in domestic rules on civil procedure, neither with respect tO process duration nor as re­

gards the absence of an appealable decision or ruling.'" However, they result in a consid­

erable facilitation of asset-based fmancing and leasing. The time frame currentlyenvisaged

requires that such speedy relief be accorded within thiny days after the lodging of the ap­

propriate instrument initiating the court proceedings, but would be subject to further con­

sideration by govemments.

Analogous to the Nonjudicial Remedies Rule, the International Insolvency Rule

and the Contraetual Choice-of-Law Rule, also Expedited Relief would only apply pro-

'" See Shafferv. HeiJner, 433 U.S. 186 (1977): Richman & Reynolds, supm note 71 at 128 and 130, §§ 44[b][2]
and 44 [b][4] with funher referenees in note 16; see generally Weintraub, supm note 70 at 199 el "'1., §§ 4.25
et "'1.
'" See lntemaliata! O:.nœntmfur the Uni/iattim ofCerrain RJJes Relatirg /1) the Arrest ofSealJ'ing Ships, 10 May
1952,439 UN.T.s. 193: Ph.R Wood, supm note 51 at 252 et"'1.,paras.18-20 el"'1'
'" SeeDrajiAEP, supm note 16 an.XXIll.
474 See Oxtprer Tua II. before A., above.
'" See Wool, supm note 39 at 3, para. 3 (h).
'" See, e.g. the Gennan provisions on arrest in §§ 916 et "'1. ZPO,supm note 91.
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vided that the State in which judicial relief is sought has not issued a reservation'" and

that the parties have not exc1uded speedy proceedings in their transaction documents.'"

3. PIuORITY RULES AND REMEDIES ON INSOLVENCY

Drafted after the model of Anglo-Arnerican securities legislation the priority rules

follow the first-to-file principle. Only dec1ared categories of preferred non-consensual

creditors, such as material men and tax creditors, are not required to register in order to

have priority over the recorded rights, provided they are not subject to registration re·

quirements in nationallaws.'"

The validity of a recorded interest against the equipment user's trustee, liquidator

or syndic in bankruptcy (rairessuoou: judiciaire, Kmkms) as the very core function of prefer­

ences and priorities, was undisputed under the Ge1rul Cc»nmtim and is againconfmned in

Art. 29 of the Drafi Cc»nmtim.'" Space and topical1imits of this paper do not allow deve1­

oping the essential characteristics of bankruptcy procedures and execution in much detail.

Also, due to the complexity of this issue it is impossible to make absolute statements of

wùversal value. It is, yet, worthwhile to mention that the Drafi 0:Jnwllû:n merely contains

wùform default remedies for enforcement (Einz.elzwangw:Xlstkung, W7tejiJn:/Je isolfe)48' but

nothing on bankruptcy' standardisation. The Istanbul Cc»nmtim'" and the recentIn~

Cc»nmtim'" both deterrnine international jurisdiction for a primary bankruptcy according

to the centre of the debtor's main interests'84 and a second bankruptcy in any other State

where the debtor has an establishment. The applicable law, as maners of procedure gen­

erally, follows the !ex[ari.'" Art. Il of the Insob:ent:y 0Jn'UJ"ltinn leaves the effects of insol-

<n See Drafi O:Jnrmtion, supra note IS aIt. Y.
478 See Drafi O:Jnrmtion, ibid. aIt. 6 in conjunetion with aIt. 12 (1), 15 (1) ("rnay") and aIt. III (3) in conjunc­
tion with aIt. X (1) Draft A EP; August 1997 Drafi, supra note 48 aIt. XIII (3); Wool, s'P"a note 39 at 3, para.
3 (h).
479 See Drafi O:Jnrmtion, ibid. ans. 39 and 40. This rneasure is an intemationally necessat}' improvernent corn­
pared, e.g.., to the O.P.P.S.A., which is not applicable to liens by operation of statute or law. See Ziegel, supm
note 100 at 70, § 4.2. For the statutOl)' priority of possessoty liens over security interests, except express
stipulation to the contrat}', see Drafi U.c.c., supra note 172 § 9-333.
480 See ph.R. Wood, supra note 51 at 167 """1., paras. 12-4 et seq.; Schilling,.tpm note 164 at 148 er seq. for
the laws of Germany, Au.tri.. the Netherlands, France, Belgium, Luxembourg, Italy, England and the
United States; see also lnsoluncy O:Jnrmtion, supra note 19 ans. 6 and 7.
481 For the rules in nationallaws sec Schilling, supra note 164 at 163 erseq. and 169 erseq.;Cabrillac &:Mouly,
supra note 182 at 727 et seq., paras. 905 et seq.
'" See lstanb<d 0:Jnrmti0n, supra note 18.
m See InsoluncyO:Jnrmtion,supra note 19.
484 See lstanb<d O:Jnrmtion, supra note 18 aIt. 4 and lnsoluncy Cbnunti:n, stpm note 19 aIt. 3.
'85 See Mayer, supra note 166 at 434 para. 668; Castel, supra note 61 at 559 erseq., para. 426.
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veney proceedings on the rights of a debtor in an aircraft to the law of the Contracting

State under whose authority the register is kept. Should the Draft O::nuntiœ enter into

force which does not contain such rules the parallel rules of the domestic record would

apply. The law of recordation hereafter governs the protection of a bona fide purchase....

Hence, again no positive substantive international standard is created.'"

The Draft O::nuntiœ is, as a starting point, no exception to this, but achieves a

minimum protection for secured aircraft financiers, since in most cases bankruptey takes

domestic secured creditors as it finds them on the date of opening of proceedings or peti­

tion date respectively. A security interest that is enforceable under non-bankruptey law

will, subject to certain 1imits depending on the type of security and bankruptey system in

the respective country"', also be respected in bankruptey.... Particu1arly crucial is the im­

pact of the concrete features of the common pledge (g~ gfnéral) with rateable share

among creditors (principe de /' {galité des créanciers) in the respective Civillaw jurisdiction.""

Disregarding the honours taken by the Gmeu:t Ommtiœ rights, as far as bankruptey pro­

ceedings in a jurisdietion bulldoze the distinction between secured and unsecured credi­

tors in favour of a new distribution and preference system the Unidroit priorities, par-

... See Drafi G:!nwuim. supra noIe 15 an. 14.
'" For preceding aspects general1y, see I.F. Flelcher, "The European Union Convention on Insolveney Pro­
ceedings - An Overview and Commenl, with U.S. Interests in Mind", (1997) 23 Brook. J. InI1. L. 25, ciled
after hy Goode, supra noIe 165 al 51 noIe 14•
... E.g. stay of remedies or avoidance powers under the U.S. Bankmprry Act, 11 U.S.c. § 362 and § 544
(1978). See Lawrence, Henning & Freyermuth, Sltpnz note 176 al 272 et""l" § 16.03 and al 283 et""l" § 16.04;
&nkrupu:yand lnso/wry Act, supm noIe 313, ss. 91 et seq., espacially s. 95; for lhe difficulties in Quebec see
Payene, supm noIe 253 al 54 et seq., paras. 165 et seq.
.., See Lawrence, Henning & Freyermuth, ibd al 270, § 16. 02 [C~ F. Sage & D. Chabbi, S!m:tés RédIes, Ga·
ramies Assimilables et Ra:ksSfmDlt/udi<iaire (J'oris: L.GD.J., 1996) al 154 etseq., paras. 163 etseq. for the condi­
tional sale (clausede réserœdepropriéte) under Loi nO 80-335 du 12 rmi 1980, relatit:eame effitsdesclausesde réserœde
propriétédans les contrats de wtJe, J.O., 12 May 1980, J.c.P. 1980.ill,49868 and leasing (0fiIit.baif); Khaira1lah,
supra noIe 167 al 99 et ""l' para. 121. The main cbaracteristics of se!eCled European insolveney processes
explains Schilling, supra noIe 164 al 144 et ""l. For lhe ooly partial1y codified and rather confusing French
cIassmrnt sur les bims meuIies, see Cabri1lac & Mouly, supra noIe 182 al 703, paras. 872 et seq.: - 1J'ir.ifèi!' gé·
néraux, Le. frais de justiœ, [~ueabimne1 priWèg:s du Trésurde pnmiernmg, prir.ilqs de droit ciuil (art. 2101 C.
civ.),~ du Trésurde seo:ni r.mg; - tank eslablished by judicial precedenl according la the quali'Y of the
securi'Y comhined with lheir dale of creation.
"" See ans. 2644 et seq. c.c.Q. in conjunction with ans. 604, 613 and 615 c.c.P.; Payene, supra note 253 al
30, paras. 92 et seq.; Schilling, ibid al 166 et seq.; Sage & Chabb~ ilii or 217 etseq., paras. 229 etseq.; Btmker,
supra note 87 al 135 et ""l.; Mayer, supra noIe 166 al 431, para. 665 according 10 whom "[Ile gage général des
créanciers semble être uruverse!le.ment reconn[u]". The value of the notion common pledge certain1y de­
pends on lhe perspective of the debtor or credilor. For the deblor or trustee in bankruptey the patrimo­
ny/estale is general1y exposed ta credilor satisfaction and bas la be administered carefully. From this angle
the concepl has barely legal significaoce. For the secured creditor, "common pledge", taken lileral1y, cao
mean distribution proportionallo bis daim ooly and no preferential treatmenl in insolveney. By and large,
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ticularly when applied to domestic transactions"', constitute a significant modification to

the equality of al! creditors. This means, too, that the Draft Cœœntiœ would overrule the

permanent jurisprudence of most courts favouring the lex[cm in order to determine if the

foreign encumbrance prevails over domestic insolvency law in confliet situations.'" De­

pending on the jurisdiction in question this can affect evety conceivable security, notably

non-possessoty rights in aircraft equipment.'" In any event, the common pledge remains

untouched.

Outside the Draft system of default remedies and priorities, which deals with pre­

ferred chargee oruy, these players in aviation finance have no reason to touch upon a

standard for unsecured creditors in execution, i. e. the contrast between the Romance

common pledge and the priority principle in German, Austnan and Anglo-American Law.

Moreover, simple enforcement of security interests has not constituted a major problem

in the context of aviation financing.... On the basis of these specifie purposes of the air·

craft industty and the extremely delicate and precarious character of bankruptcy law the

drafters of Unidroit and the AWG had good reason to leave such issues to other fora.

Notwithstanding, the interests of aircraft financiers are substantially charnpioned

by the International Insolvency Rule, a rule of substantive uniform law e1aborated in the

current Art. XI Draft AEP. The provision, according to which the equipment user must

both cure al! defaults under the transaction document and agree to perform al! its future

obligations or return the aircraft equipment to the financier/lessor subject to a short tirne

period, is modelled after § 1110 of the U.S. Bankruptry G:de. This Section is reputed the

single largest saver of funds in aviation finance and leads tO a considerable increase in

value of the airline stock.''' For exarnple, Air Canada has a comparative disadvantage set

against U.S. carriers in the absence of an equivalent proviso in Canadian insolvency law.

lhe notion of common pledge is more confusing than helpful in explaining the comparative status of secu­
riùes in specifie execuuon and in bankruptcy. It is, hence, not used in Common law jurisdietions.
... See Drafi Conwuion, supra noIe 15 art. V.
'" See OJaprer 7hrœ VI. B., above.
'" See Payette, supra noIe 253 al 58, para. 178, al 64 para. 196 and, for the Bankmptry andlnso/vttry Aet, su!'"
noIe 313, at 70, para. 211.1. For the collocalion in the French rs:Iressmmt judiciaire, see Cabrillac & Mouly,
supra noIe 182 al 712 et "'1., paras. 891 et "'1.: • ~clessalariés; -p~delaprrmlurecvllecti:.eafterart.
40 Loi nO 85·98"" 25 jamier 1985, relatiœau rs:Iressmmt et la liquidatim judiciaires cIes eru>eprises, J.O. 26 January
1985, 1097 modified byart. 29 Loi nO 94·475 "" 10 juin 1994, relatiœà la prrfimtÙl etau lmÏ/imentdesdijfiaJtés
cleseru>eprises,J.O., 11 June 1994, 8440; -~aérienne; -privi/e,J5dedroitrommtn
... See Cuming, supra noIe 41 at 367 note 3•
.., See Saunders & Walter, supra note 23 at 16 et "'1., para. 4.4; K. Hoff-Patrinos, "Aviation Finance Revis­
iled - The 1994 Amendments to Section 1110 of lhe BankruplcyCode" (1995) 69 Am. Bankr. LJ. 167.
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However, the ùuplementation of the A EP in this respect will heavily depend on policy

decisions taken by govemments. The OJmmtionIAEP will not cover special ruIes such as

fraudulent or preferential transfer ruIes applicable in bankruptcy.... Since the AEP is ex­

tremely cost oriented. The registration under the Drafi 0Jmmti0n aIlows for pre-filing of

prospective security interest in paraIlel to North-American securities legislation. This mie

favours the creditor, who can establish his priority position before committing itself to

any financing and finalise his transaction free from concems that the obligor might be

dealing with another lender at the same tùue.'" The registration has a merely search-initi­

ating function. Hence, actuai knowledge of a prior taken security interest that has not

been filed is entirely irrelevant:" The first party to me wins the "pure race" .... Since

physical inspection of an aircraft is ùupracticable and an airline cannot be regarded as a

"buyer in the ordinary course of business" the corresponding Common law ruIes regu­

lating the buna fide purchase of a perfected security interest cannot apply.'oo Art. 28 (2)

clarifies that the priority protection for fùing, in line with the ruIe ntmJdP1 quai tm habei°l,

defeats the classical ruIes ofCommon and Civil law on good and bad faith based on actuai

knowledge, possession and value given.502 It is, although common in France and Italy, far

from being universaIly recognised that recordation of rights in chanels in a public register

excludes the good faith in the ownership of such right.50S Here, again, a Common law

concept, the protection of the secured party overcomes a basic Civil law principle, the

protection of the bunafide purchaser.

... See WooI, supm noIe 39 al 2, para. 2 (cl) and al 6, explanalory noIe Il.
m See Lawrence, HelUÛng & Freyermuth, supra noIe 176 al 195, § 10.01; V.c.c. § 9·312 Commenl 5.
m See Drafi OJmmtion, supra noIe 15 an. 28 (3)(b).
•" See Lawrence, HelUÛng & Freyermuth, supra noIe 176 al 195, § 10.01; V.C.C. § 9-307 (1); SweofAlaska,
Div. ofAgr. v. Fouler,611 P.2d 58, 29 V.c.c. Rep. Serv. 696 (Alaska, 1980); Schilling, slpm nole 164 al 190 et
seq.
500 See Drafi ÜJnœntial, supra noIe 15 an. 28 (3) (a); aP.P.S.A., SUJml nole 99 ss. 28 (6,7); V.c.c. § 1-201 (9);
Schilling, ibid. al 190 et seq.
501 See J. Faure on Justinianus I, InstilJaimes (AD. 528-534) l, S, pro no. 1 and, for the rule mm,plus juris ad
alUmtransfèrreporestquom ip!e hakt,Justirllanus I, Dig5ta, supra noIe 222 D. SO, 17,54.
502 See Schilling, ibid. al 176 et seq., for the Common law exceptions 10 lhe rule "nttrDda! quai na! hab!r" al
188 et seq., for an. 2279 C. civ. al 180 et seq. and for German law al 183 etseq.
50' E.g. forIlaly (an. 1156 Codice civ.), see Schilling, ibid. at 186 and 196, and for Switzerland, ibid. al 195. In
connuies, which traditionally do not have any fonn of asset-recordation the protection of the "honest par­
ticipants in !egal transactions" clearly prevails. See, e.g., § 16 i.ufifzRG, slpm noIe 242.
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B. The Specific Rules Applicable Incorporeal Securities • Assignrnent

1. ASSIGNMENT AS AMEANS OF SECURITY

Arts. 30 et seq. of the Draft 0Jnœntü;n deal extensively with the voluntal}' assign­

ment of recorded international interests, absolute or by way of security. The sophisticated

means of securing credit through intangible property (choses in action) is common in a1l

modem econonùcs since the late 19ID centwy."l< Yet, it has not been dealt with for pur­

poses of the Gener.u Onœnticn, obviously because it has not played a major raie as a pre­

enùnent security in aircraft financing after 1945. In present-day financial transactions it is

only "one of several forms which the production factor equity can take"505 and is indis­

pensable to every system of secured transactions, including the Draft 0Jnœntü;n. Agree­

ments over aircraft financing transactions often eontain an assignment of the lessor's

payment claims against the lessee in the event of default by the lessor. In this case the se­

cured party can receive payments directly from the lessee, dislodging the lessor's interest

in the equipment.

2. A REFORM OF PIuvATE INfERNATIONALAND SUBSTANTIVE ASSIGNMENT LAW

The Draft 0Jnœntü;n provides for substantive assignment law that displaces the

conflict of law rules in Art. 12 of the Rane 0Jnœntü;n and in conventional Common law.

These rules will be discussed under point a. By and large, the Draft 0Jnœntü;n lays down

standards that are not much innovation compared to the substantive Common and Civil

law assignment that is currently practised. Such nationallaw is the focus of point b. The

customal}' core axiom underlying assignment law is the principle of debtor protection.50
'

504 For the unequal developments in Conùoental Civil and English Common law see H Këtz, "Rights of
Third Parties. Third Party Beneficiaries and Assignment", in A. T. von Mehren, ed., 1ntErnaJima/ EncyioJ;rrJia
ofO:rn;watiœ Law, vol. 7 - a.ur""" in GmeraI, Co 13 (fübingen: ].CB. Mohr [paul Siebeck]; Dordrecht,
Boston, Lancaster: Martinus Nijhoff, 1992) at 54 aseq., 55. 61 aseq.; Zweigert & Këtz, supra note 163 at439
aseq.
505 Zweigert & Këtz, ibid. at 439 [translation by the author of this work].
506 See Zweigert & Katz, ibid. at 443; Katz, supra note 504 at 85, para. 93 etseq.; Ph.R. Wood, supra note 51
at 173 et seq., para. 12·19.
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a. Comparative Principles of Conflict Solution in Transnational Assignment Law

aa. A Civilian Line - The Rane Onwztiœ

It has been said earlier in tbis study that the !ex rei sita! is unhe1pful in relation to

intangible claims and security interests.50' It is widely accepted that the law that govems

the relations between the assigned debtor (déitor œssus) and the assignor should apply to

singular assignments. This law is notably relevant for the determination of the creditor in

order to protect the debtor from disadvantages that may arise as a consequence of the

application of a law foreign to his contractual relations. It is also of considerable interest

to the parties to the assignment, who are nonnally prepared to sec the law of the assigned

claim employcd and expect that the assignment remains enforceable against the debtor

under the same law.50' Accordingly, RaneOnwztiœ Art. 12 (2) general1y stipuIates that the

proper law of the debtor chose govcms the "assignability, the re1ationsbip between the

assignee and the debtor, the conditions under which the assignment can be invoked

against the debtor and any question whether the debtor's obligations have been dis­

charged".50· The conflict of law ruIes of the Common law of England have been "civil­

iarùsed" since the Rane 0mw7ti0n was enacted in 1991, although they did not differ much

from what is now framed as an article. Art. 12 (2) is in keeping with the Common law

conflict of law ruIe that the assignability, the necessity of notifying the debtor, the ques­

tion whether the equitable assignee is required to join the assignor in a suit, and the solu­

tion of priority conflicts between competing assignments or mortgage of claims are gov­

erned by the proper law of the assigned claim.SlO The application of this law is an adequate

and sufficient safeguard for purposes of debtor protection.'''

SO' Sec OJapter 7hrœ VIII. A., above.
so. For Gennan and Swîss Law, sec E. Rabel, 7he Omjlia of!Aws •A Omp:rratiœ Study, vol. 3, 2,d cd. (Ann
Arbor: University of Michigan Press, 1964) at 395.
509 Sec Ranc O>mmlion, Sltpm note 129 art. 12 (2).
510 Sec Le Feuvre v. Sulliwn (1855), 10 Moo. P.c. 1 at 13. For the relevant precedents and for jurisprudence
and doctrine, sec Dicey & Morris, SItpm note 181 at 981, r. 120 and Castel, 'u;mz note 61 at 482 et seq., para.
340; art. 3120 c.c.Q.; Ph.R. Wood, SItpm note 51 at 191, para. 13-24. As for an. 33 E.G.B.G.B., ,upu note
235, incorporating an. 12 of the Ranc O:mmt.i>l, ibid. into Gennan law, sec A. Heldrich, Legislative com­
ment onAn. 33 E.G.B.G.B. in Palandt, SItpm note 364 at 2309, An. 33 para. 2.
SIl Sec H Stoil, •Anknüpfung bei mehrfacher Abtretung derselben Forderung", Case comment on BGH, 20
June 1990 - VIII ZR 158/89, (1991) 11 IPRox 223 at 226 [Germany~
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In exception to this principle, considerations of public policy''' may occasionally

require to give a fietional site to daims and security interests that do not have a physical

situation. For contraet debts this is the place where the debtor is located.'" It appears that

under English law this situs prevails when debtor proteetion, notably the risk to pay twice,

requîres it, as in the case of attachments and garnishments of a debt.'14 A similar deroga.

tion is praetised in France and Japan. French and Japanese courts insist on their formal

debtor notification requirement when the debtor resides within their jurisdietion, regard.

less of the faet that the law applicable to the assigned daims be different. This publicity is

not only destined to proteet the unsecured creditor against false wealth but intends to

proteet the debtor of the receivable.'15

An alternative to the proper law approach is conceivable for the mentioned

schism arnong successive assignees. Courts have taken on the implementation of a

"homeward trend" (Heimw'irtsstreben)"6 by falling back upon the lexfari.'17 Indeed, this re·

sponse can correspond ta the parties' interest in admitting only such priorities that are

known at the location of the asset.

bb. Assignnunt Omtraaand Irztentiœ ID Cale· The Uniœrsal Assignnunt

By referring to assignment contraets, Art. 12 (1) uses language applied in civil

codes'18 but usually not operated in Common law, which only refers to the manifest in·

tention to make an assignment."9 Hence, although an assignment in Common law may be

regarded as a contraet (security agreement) and, therefore, the "proper law of the assign.

ment"'" may apply answering Art. 12 (1), it is more probable that Anglo.Canadian juris·

512 See Rcme O!nwuim, supm note 129 arts.7 and 16.
SIl See Ph.R. Wood, supm note 51 at 189, para. 13·20.
SI' See Dicey & Morris, supm note 181 at 985 et seq., r. 121; Ph.R. Wood, ild at 190, para. 13·22.
515 See Ph.R. Wood, ibidat 191, para. 13·23.
"6 Le the natura! tendeney to apply confliet nùes to transnational faas of case in the light of the legal ideas
that are fantiliar to the tribunal in the sense of "the nûnd sees what the nûnd bas means of seeing." See
Honnold, supm note 210. The term "homeward trend" is attributed to A. Nussbaum, Des4Sthes /nteIr/alÛna/es
PriuztrfJ:ht (Tübingen: ].C.B. Mohr, 1932) at 42 et seq.; Flessner, supnz note 133 at 117 et seq.; Kadletz, supu
note 114 at 78 et seq.
517 For the unclear ratiodecidetrJi of KtJJyv. SeJw:,n, [1905] 2 Ch. 117 at 122, see Castel, supnz note 61 at 483
note 71, para. 340 and Dicey&Morris, supm note 181 at 981 note 98, r. 120 and the central case RepJ;{iJ:ade
GuattmaIa v. Nunez,[1927] 1 K.B. 669 (CA).
518 See, eg., the GermanAb~, § 398 B.G.B..
'19 See Restatlmml (Setmd)ofthe lAwofGJnJ:nuts, § 317 (1) (1981) [hereinafter ReswmmtOJntntrts]; Katz, supu
note 504at 57, para. 64 and, for the distinction between assignment and the underlying conlraet, at 58, s. 66.
"0 For form:ùities, the !ex loci œssiDnis would come to the point.
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dictions outside the scope of the Rane O:nuntion put to use the principle, in line with

which the place of the assignment or the domicile of the parties decides the applicable

law.S21

A meaningful illustration of this conflict rule is the dash of securities, which fre­

quently occurs where the bulk assignment of accounts receivable, i.e. of daims for the

payment of money, (GlawlzessÙJn) and the assignment of an after-acquired daim as part of

a conclitional sales agreement(~Ei~blxtlt) are competing for priority. In

this case of an assignment of future daims there is no debtor interest that could possibly

be impaired. "These devices i1lustrate the fact that priority is a matter connected with the

assignor rather than with the debtor."S22 Ergo, the U.C.C.S2l and the Canaclian P.P.S. leg­

islation'l< stipulate that perfection is govemed by the law at the principal place of business

of the debtor of the assignmcnt and, thereby, submit the question of priority to the law of

the assignor.

By contrast, theB~r' erroneously held that the law of the assigned

daim, which constitutes the security should be applied in these cases although it does not

have any interest whatsoever in being applied. Rather, the conclitional vendor, the as­

signee of the accounts receivable and unsecured creditors rely on the protection granted

by the legal order at the location of the assignor in the case of his insolvency. This is,

hence, the only sufficiently stable and pl'eclictable connecting factor.'''

'21 See <:astd, supra note 61 at 483, para. 340 with jurisprudence in note 68. This view fmds suppon for ca­
ses of uruversal assignment of all rights and daims and the extended reservation of propriet:uy rights under
Gennan Laweg. by Stoll, supra note 167 at paras. 291 et seq., quoted in Kegel, supra note 64 at 564. See ins­
tancly in the text.
su Rabd, supra note 508 at 428.
sn See U.c.c. § 9-103(3)(b) (1994).
'l< See, eg., o.P.P.5.A., supra note 99 s. 7(1)(a)(i).
S2S See BGH, 20 June 1990 - Vill ZR 158/89, [1991]IPRax 248 [Gennany]. According to the BGH the law
gaverning the relations belWeen the assigned debtar and the assignar alsa bas to be applied to the question
of whether the assignment of a future daim is valid in bankruptcy of the assignar.
'26 For a general critique of the Gennan juri.'prudence, see Stoll, supra notes 511 and note 167 at paras. 291,
292; RA Leflar, L.L McDaugal m /li; RL. Felix, Amerimn 0JnjIicrs Lmu, 4,b <d. (Charloneville, Va. : Mi­
chida, 1986) at 526 : "Unifomtity and predietability based on commercial convenience are the prime consi­
derations in making the choice of gaverning law for this problem." See alsa RllEiwlJes Pmje:t, supu note 44

Article 28. Law applicable to conflicts of priority (1) The priority arnong several assignees
obtaining the same receivables from the same assignor is govemed by the law [goveming the
receivable to which the assignment rdates] [of the countty in which the assignor has ilS place
of business]. (2) The [priority betWeen an assignee and] [the effectiveness of an assignment as
against] the insolvency adnûnistrnor is govemed by the law [governing insalvency] [of the
countty in which the assignar has ilS place of business]. (3) The [priority betWeen an assignee
and] [the effectiveness of an assignment as against] the assignor's creditors is govemed by the
law of the countty in which the assignor has ilS place of business.
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A noteworthy comparable spring of misapprehensions is the wording of Art. 12

(1). The stipulation disregards the abstract character of the assignment in Germanie juris.

dictions.''' It is therefore undear if this provision is at ail applicable to the real transfer of

the debtor or if this case is covered by Art. 12 (2).'"

cc. CarmnLawandtheRonrOmmtion-An Evaluatitn

In English secunty law the assignment of daims is referred to as Common law

mortgage of receivables, which transfers ownership to the assignee, or as the fixed eharge

over receivables in Equity (i.e. by transfer, dedaration of trust or the direction to make

payment to the creditor"~, a simple encumbrance which does not allow the assignee to be

paid out of the charged fund.'JO Assignments of documentary intangibles can take the

form of a mortgage, a eontraetual charge or a pledge but are not covered by the RorœOm·

'WUim.'JI Hence, similar mies as applied to the form of assignment of ordinary choses in

possession apply in principle to documentary intangibles. u.c.c. § 9-103 (3) and Canada's

P.P.S.A.''' on the eontrary do not make any fundamental difference between intangibles,

mobile equipment and accounts, and select the whole law of the debtor's chief place of

business or executive office. This ehoice of law mie runs parallel to the modern doctrine

concerning movables, but cannot be justified by the avoidance of a cmflit: mobile. Instead it

is simp!y regarded as the law the parties most Iikely look at, provides certainty and pre­

dictability and, in the end, is debtor protection in the sense that its legal environment re­

mains untouched by the assignment. It is furthermore not so much different from the lex

causae solution of the Rane Ommtion, because the agreement ereating the interest objee­

tively is most dosely eonnected to the location of the debtor.'J) The European solution

appears, after ail, more favourable to party autonomy than its American equivalent in se­

cunty law, while maintaining - through the formulation of presumptions - more certainty

than the contraetual conflict of law mies condensed in theR_0JnflûtofLaws.'''

5" For en excellenl explanalion of the ·princip!e of abstraction", sec K6tz, supra note 504 al 59 et"'l., para.
67; Zweigen & Katz, supra note 163 .1442 et"'l.
528 See Heldricb, supra note at 2309, An. 33 para. 2 with references; StoU, supra noIe 511.
5" See Goode, supra nOIe 172 .1111 et"'l.
530 Ibid. at 117.
5J1 See Rrme 0:Jnœuim. supra noIe 129 art. 1 (2) (c).
m See, e.g., o.P.P.S.A., supra noIe 99 s. 7.
5JJ See Rrme 0:Jnœuim. supra noIe 129 art. 4 (2).
534 See R_OmflictofLaws, supra nOle108; sec also Castel, supnt noIe 61 al 593, para. 447.
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The Drafi 0Jm:mtia1 pwports to uproot these principles through substantive law

that supersedes domestic standards conceming validity and priority of competing assign­

ments. It has to be seen here, to what extent the new standards provide a more elaborated

approach than the ones offered in national laws, notably whether time consuming and

costly formalities have been reduced.

b. A Balance of Material Assignment Law

aa. Civil Law - DebtaY NotijicaJion

In c1assical civil code jurisdictions assignments are conc1uded solo arnsensu and inter

partes "entre le cédant et le cessionnaire" (effet relatifdu contrrJJ:, Art. 1689 C. civ.). For pur­

poses of perfection (opposabilité aux tiers), the venerated notion of debtor protection re­

quires that the validity of the assignment not only depend on private writing (acte sous seing

priœ) or a notarial document (aae notarie), e. g. Art. 1341 C. civ.5J5
, but above aIl on public­

ity by giving notice to the debtor as in Art. 1690 C. civ. (si~, acœptatioo) and Art.

1641 C.C.Q.5J6 At the sarne time the priorities arnong competing assignees in principle

depend on the date of the assignment in line with the first-to-cede principle, because the

debtor divests himself of his right to the initiaIly assigned receivable: There is nothing he

could possibly transfer ta a second assignee. From this, there is no bcnafide purchase on

the assumption of the continuing creditor position in the person of the assignor. Still, in

the law of secured transactions of many Civillaw counmes the priorities of successively

secured choses in action hang on the date of formai notification to the debtor, as in Art.

1690 C. civ. and the simiIar provisions in the civil codes of other Romance legai systems,

such as Arts. 1260 et seq. Codice civ.5J7 These provisions not only serve the obligor but

also concern the protection of the assignor's present and future creditors. Still, notifica­

tion of the debtor in its function as a condition of the validity has often times been criti­

cised as inflexible and superfluous for credit transactions. Hence, in arder to simplify the

procedure of obtaining credit functional equivalents to voluntary assignments in legisla-

5J5 Omissions are sanetioned bythe exclusion ofwitnesses, see Katz, supra note 504 at74,para. 84 note 414
for the famous exception Clm1E7m1lI>ltdeprruœparécrit.
5)6 See Katz, ibid at76etseq., para. 86; Ph.R. Wood, supra note 51 at190, para. 13-21; ans. 1637 el"'l" 1641
CC.Q. "[a]s saon as the debtor has acquiesced in it or received a copy or a peninent extraet of the deed of
assignment or any other evidence of the assignment which rnay be set up agains! the assignor.·
517 For 1690 C. civ., see Katz, ibid at 94 et seq., paras. 100 et seq.; Zweigert & Katz, supra note 163 at 447; art.
1265 Codice civ.
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tion, jurisprudence and legal practice circumvent this red tape. Those are thesu~

WI1W1tionne/Je according to Arts. 1249, 1250 no.1 C. civ.SJ8 and the incorporation in a ne·

gotiable instrument (borderezu) after Art. 4 of the Loi Dailly of 2 JanuaI)' 1981.'" However,

the debtor can adduce good faith in the status of his creditor as for liberating payment

and avail hirnself of ail those defences applicable to the original creditor at the time of the

assigrunent."o

bb. O:mnœ Law· Rrrmrlatitn

The countries of the Common law tradition abandon the Civi1ian button·down

concept that a pledge of a receivable must be notified to the debtor for effects of validity.

Instead they require fùing by the secured creditor.

The English Common law requires assigrunents of receivables, apart from the

general writing requirement for purposes of validity and enforceability, to carry notifica·

tion to the debtor'" or registration, as in the case of general assigrunent of book debts in

s. 344 Insolwuy Act 1986 (V.K.), 1986 and in ss. 395 and 396 Cunp:tnïes Act.'" Here, as in

Equity, the notification has no effect whatsoever on the validity of assigrunents as such,

which corresponds to the law in sorne Germanic jurisdictions, such as Germany and the

Netherlands.

As to priorities, the well·known fU"st-in-time, first.in-right ruIe applies.'" The pri·

orities between successive assigrunents depend a tmt et a traz= on the perfection accord·

ing to the mentioned notification requirementss" under the perennial Equity rule in Deœle

v. Half4S
, according to which "successive assigrunents taken in good faith and for value

SJ8 Sec Zweigelt & Katz, ibid. at 448; Katz, ibid. at 80 etseq., paras. 89 etseq.
Sl9 Sec Loi nO 81·1 du 2jamier 1981, facilitant le cnIIit aux ent>.prises,J.O., 3 January 1981, 150 as modified by
Loi nO 84·46, re!atiœ à/'aairiJi et au cr:mtrôIe des étaliissements de rnIiit du 24 jamier 1984, J.O. 25 January 1984,
390; sec Katz, ibid. at 79 et seq., para. 88.; Zweigelt & Katz, ibid. al 448; Crocq, supra note 175 at 303 et seq.,
para. 348.
'" Sec ait. 1240 C. civ.; alto 1643 c.c.Q.; §§ 404, 407 B.G.B.; Zweigelt & Katz, ibid. al 444 etseq.
'" Sec UrwofProperty Act, supra note 241 s. 136 (1); Katz, Sltpra note 504 at 78, para. 87; Zweigelt & Katz,
ibid. at 449 et seq. This provision does not have much praetical value sinee is con be upheld as "eqtÙtahle
assignment" wiiliout any fOlmalities. For Canada (Ontario), sec Ziegel, supra note 100 at 60, § 2.2.5.3. (Con­
'IE)tUIJing<tndUrwofPropertyAet, 1990, R.S.O. 1990 c. C34, s. 53).
'" Sec G>npWes Act, s:tpra note 176; Geode, supra note 172 at 112 et seq.; Katz, supra note 504 at 74 et seq.,
para. 85.
'4) However, for an impoltant Gennan public policy exception to this roIe in the case of competing sup­
plier.; and holder.; of bulk assignments sec Katz, ibid. at 98 et seq., para. 105.
s.. Forthe struetural funetion of the notification in the process of perfection, sec supra note 241.
'" Sec DearIe v. Hall (1828), 3 Russ. 1,38 E.R. 475 (Ch.)[hereinafter D<m/eI.
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rank in the order in which notice is given to the debtor."S<6 Sirnüar to the reasoning be­

hind the Civil law notification provisions this priority mie has been justified on the

grounds that the assignrnent of intangibles should be treated on the same footing as tan­

gible movables, title to which passes only if possession is delivered to the transferee. The

mie also provides a method by which an assignee can discover previous dispositions of

the debt through protecting an assignee that inquired of the debtor as to previous notices

and received a negative answer.S47

By contrast, the American uc.c. and Canadian P.P.S.A. do not contain any for­

mal requirements such as notification of debtor and, in parallel to the aforesaid special

statutOlY registration requirements, today generally measures priorities after the first-to­

file principle.s" Ooly to a certain extent preserves the US. an idea of possessory pledge of

receivables by allowing protection if the assignor is foreign.s4' To boot, U.S. law accepts

isolated assignrnents of accounts and general intangibles should not have to be perfected

by filing.sSO A different question is Us·à·Us whom of the several assignees the debtor can

discharge the security. Uc.c. § 9-318 (3), Draft Uc.c. § 9-406 (a) ijuly 1998) and

o.P.P.S.A. s. 40 (2) stipulate that notification does not eut off the debtor's right to pay rus

original creditor until reasonable notice has been given.SS1 In all jurisdictions the obligor is

entitled to daim all those substantive defences and rights of set-off against the assignee

that were available against the assignor out of the contract as assigned.S52

5<6 Katz, supra noIe 504 al 95, s. 102; see also Zweigert & Katz, supm noIe 163 al 451; Ph.R. Wood, supm
noIe 51 al 191, para. 13-24; Goode, supra note 172 al 119. The Ixnafrie purchaser must nOl be a so-caUed
volunleer. For titis aspect and value given under the LttwofPropen:y Act, slpm noIe 241, s. 205 (1) (xx) (XXI/,
see SIOU, supra noIe 511 al 224 noIe la with references.
547 See Katz, ibid al 95, s. 102; Zweigert & Katz, ibid. al 452; Ziegel, sIpm note 100 al 229, 5 302
548 U.CC 559·301,9-312 [5] [a] (1994), OP.P.S.A., supra noIe 99 ss. 30 (1),47. For U.Cc. assignmenl ge­
nerally, see Katz, ibid. al 57, s. 63 and, for priority contests in lhe federaled Slales prior la lhe enaetmenl of
lhe U.C.C, al 96 et seq., s. 103.
'49 In titis circumstance notice must be given la account deblor ta take debt completely out of possession of
assignor. See Ph.R. Wood, supra note 51 at 127, para. 9·25.
550 See Ph.R. Wood, ibid
551 See Ziegel, supra note 100 at 303, 5 40.3 and B. Clark, supra note 176 at 5 11.03[2]; Germanie, French and
Italian jurisditions come ta similar resu1lS, eg., within 55 407, 408 B.G.B., art. 1264 Codice civ. See Zweigert
& Katz, supra note 163 at 442, 444 and 447.
552 See Katz, supra note 504 al 88 et seq., s. 79; Zweigert & Katz, ibid. al 450; Ziegel, ibid. al 300 ets6'J., 5 40.2
referring in note 4 ta Goode, supm note 172 at 116 and, for the unclear terminology of "equities" used in
the UzwofPropertyAet, supra note 241 s. 136, al 165; U.CC 5 9-318 (1); OP.P.S.A., sIpm note 99 s. 40 (1);
Restatemmt O>uraas, supra note 316 55 336 and 338 (1981); 5 404 B.G.B.
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c. Modem Assignment Law of the Dran Convention

From a dogmatic standpoint it is meritorious that the Draji O:mmticn does not

make any allusion ta notification for purposes of validity or priority but carnes on the

refonnation work undertaken over the last [WO decades.m The more fundamental expla­

nations for the solution retained in the Draji Ommticn pursuant to the modem Common

and Gennanic law paragons can be summarised as follows.

First of ail, notification cannot be justified with the argument of debtor protec­

tion. Not only an assignment in writing for evidence purposes, but also the fact that the

acquisition is subject to defences that are available by the debtor against the assignor, are

entirely sufficient for an efficient safeguarding of debtor interests. Moreover, contrary to

the arguments in favour of Art. 1690 C. civ. or the rule in Dezrle, "no debtor is obliged tO

give prompt, correct and complete infonnation on already made notifications to an un·

known assignee"'S4 or to answer at ail. Hence, there is no reason for expecting the trans­

feree in ccntrahmdn to infer from a negative answer that the assignor is still holder of the

chose in action. Finally, parties ta a transaction of receivables have a valid interest not to

notify the transfer irnmediately to the debtor. The ideal solution, for ail the reasons stated

in the preceding paragraphs, is the recordation in a public1y accessible register as provided

for in the optional Unidroit asset registration system,'" paralleling the Annex to the Re·

œiu:tbIes Projrxf'6 and following the systems of the Netheriands,557 Great Britain and the

USA.558

In Art. 33 (1), the notice of assignment merely serves to deterrnine the moment

from wruch the debtor cannot discharge rus debt by paying the transferor of the receiv­

able, but has to pay the assignee. This ensures the minimum debtor protection and the

'" See for refonn proposals Katz, ibid. at 81, para. 90;
55' See Zweigert & Kéitz, supra note 163 at 452.
sss See Drafi O:mmlion, supra note 15 art. 32.
'56 See ReœiwbIes Projrt, supra note 44

Section nr ... The Worl<ing Group has failed so far to reach agreement on a roIe dea1ing with
conlliers of prioriry. Draft articles 23 and 24, as weil as draft articles 1 to 6 of the annex to
the draft Convention, constitute an effort to assist the Worl<ing Group in resolving tlùs diffi·
cult issue. They are based on the assumption that a registration-based approach cao provide
more certainry and address more adequately conlliers of priority than any other system based
on the time of the assignment or of notification of the debtor (no system cao provide full
certainry••. ).

'57 See § 3 : 239 N.B.W., supra note 179.
'58 For the SUffi of the preeeding aspects, see Zweigert & Katz, supra note 163 at 452 et "'1'; with good rea·
son RM. Gonde, O:mme>rial Law (Hannondswortb: Penguin Books/Allen Lane, 1982) ar 762 remarks : "It
is high time that therole in Dear/ev. Hall was abolished."
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Chapter Fiue
The Prindpal Features

certainty that is unquestionably imperative in intemationally secured transactions. The

Dr.;fi Gn,.x;uiüil constitutes an improvement of existing Anglo-American law and affirms

the precedents of the Reù:hsg:rüht as it unequivocally makes the assignor the person from

whom the notice has to emanate - the most unfailing connecting point to justify the de­

feat of the obligor's good faith.55
' The assignee does not remain entitled to register"O, al­

though the parties might stipulate otherwise.

Art. 33 does, however, not mention the consequences of a breach of the obligor's

duty to pay the assignee. This duty calls to mind the strict interpretation of Art. 1690 C.

civ.16
\ The clarification of this vagueness is that the obligor cannot discharge his debt. In

the absence of notice, no duty exists and a payment to the assignor is always liberating.

Ooly Art. 37 hints at the type of further features likely to apply in nationallaws: The as­

signee can tackle actions based on the universal principle of unjust enrichment (emiiisse.

m:nl sans cause, Imwrxhtferti[!/E BereimernniJ against the assignor, notably those rooted in the

equitable constructive trust, or the Common law action for money had and received and,

in tort, conversion against his bank'''; the aetio de in ?lm '1X!YSJ" or the Eingriffskondiktion.5"

Art. 33 (3) expressly stipulates that priorities are not affected by notification and, conse­

quently, underlie the common first-to-register mle of Drafi Ait. 28.

C. Security or Suretyship Agreement, Sales Contract and Subordination Agreement

Art. VIII Draft AEP affirms that the contraetual choice of the law applicable to

the contraetual rights and obligations under "an agreement or a contract of sale or a re­

lated suretyship contract or subordination agreement" are govemed by the proper law of

the contract convened by the parties. However, this express stipulation is ooly declaratory

S59 See Draft Om.uuitn, supra noIe 15 an. 33(I)(a); Ziegel, supra noIe 100 al 303 noIe 17, § 40.3 and
Reichsgerichl (Supreme Coun of lhe German Empire, RG), 23 Seplember 1921 - II 61/21, (1921) 102
RGZ 385 al 387 [Germany1 RG, 21 Seplember 1910 - V 587/09 (1911) 74 RGZ 117 al 120 [Germany1 H.
Heinrichs, Legislalive commenl on § 407 B.G.B. in Palandl, supra noIe 364 al 471, § 407 para. 6 for further
caselaw.
560 Compare Draft Om.uuitn, supra noIe 15 art. 21 (1) with Pniiminary Draft Om.uuitn on lntemalit:na/ lnteresls
in Mobile Equipnmt (November 1997), Cuming, supra noIe 41 Appendix al 376 art. 21 (1) [el.
561 See Cass. civ., 20 June 1938, O.P. 1939.1.26; Cass. civ., 27 November 1944, O. 1945.78; Zweigen &
KiilZ, supra noIe 163 al 446.
5" See Goode, supra noIe 172 al 120. For comparalive perspectives, see Zweigen & Kiitz, ilid. al 555 el seq.
(unjust enrichmenl) and al 561 et seq. (constructive ttust).
5" Ta be distinguished from the n'pétitiazdel' indu (ans. 1376 et seq. C. civ.; ans. 2033 etseq. Codice civ.: pa·
!J"'lWD deIl' indebilo), Zweigen & Kiitz, ibid. al 546 et seq.; see for the distinction between "a lhing nol due"
and lhe more general"unjust enrichmenl" in Quebec arts. 1491 elseq. c.c.Q.
5" See Zweigen & Kiitz, ibid. al 444 (§ 816 (2) B.G.B.) and, genera1ly, al 541 elseq.
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of the mies already in force under Genew 0Jrnmti0n and the domestic laws of the Con­

tracting States. However, it must be observed that also the contraetual choice-of-Iaw rule

is optional in character and, according to Art. XXX depends on the opposition of State

reservations particularly to Art. VIII (2), which clarifies that it refers to substantive rules

of domestic law and not to those of private internationallaw. Art. VIII does not pick up

the second sentence of the former Art. XVI,'" which eliminates any requirements on spe­

cifie relationships of the contraetual agreement and the transaction to the conventionally

designated law. The international recognition of subordination agreement as a form of

assignment (cession de priorite), which varies or waives normal priority rules,''' in the Draft

0Jrnmti0n,''' contributes to the accomplishment of the international personal property

security regime.

56' See August 1997Drafi, supra noIe 48 art. XVL
,.. See Goode,supm noIe 172 at 23 et S<l1'; Ziegd. supmnote 100 at 67, § 25; OPPS.A., Slpm note 99 s. 38.
567 See also Drafi Conl.auiœ, supm note 15 art. 21 (2).
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Conclusion

lt has been said that in the English tradition law is not regarded as a subject of

science, in Gennan terrninology Ra:htswissensdxzfi.568 lt is procedural, and therefore very

practical in character. 50 is the Unidroit refonn proposai. lt is only adapted to the practi­

cal needs of the aviation industry, which traditionally, but not exc1usively, grows from

states with Common law jurisdictions. Although differences between Common law juris­

dictions themselves and Civillaw jurisdictions have been recognised as regards the notion

of "security interest" and the corresponding differences in remedies, both Drafis essen­

tially contain language used in Nonh American Law of secured transactions. lt is charac­

teristic of the current Drafis that hardly any Civilian expens were involved. Certainly for

good reasons, the Drafts are inspired by the Unifonn Commercial Code, and a list of de­

fined tenns might favour understanding, but only neutral wording that takes notice of

civil code terrninology, beside the necessity of being persuasive in substance, can ensure

an acceptance by the rest of the (rather Civilian) legal world. 5imilar arguments apply to

the surely necessary system and precision improvements, because the Dmfi Ql'nen­

tim/AEP would have the character of a code in many countries and directly modify civil

codes. For this aspect again, although it is overly detailed, the Draji u.c.c. could serve as

an example, combined with the other international instruments, which have been men­

tioned in this study.

However, the Drafis should not be underestimated because they tackle a unifica­

tion that touches upon the most fundamental and economically crucial issues of private

international law. It channels harmonisation effons in rnany areas of transnational corn­

merciallaw into the direction of a single conventional framework, develops capital mar­

kets and can truly be labelled a millennium project. The GIJ7I!1);l O:mmtial has laid the

foundations for the Unidroit initiative and only recently increased in importance. It will,

pending accession to the O:mmtiœ and ProUXJJl, for a considerable cime and even thereaf­

ter remain the basis for international trade in aircraft. In the interest of rapidly accelerating

legal measures to the speed of aviation technology the Drafis remarkably encourage the

principle of party autonomy in jurisdictional and rnaterial aspects, and reduce the inter-

568 See P. Stein, "The Tasks of Historical Jurisprudence" in N. MacConnick and P. Birks, 7œ Legal Mmd·
Essaysjirr TonyH~ (Oxford: Oarendon Press, New York: Oxford University Press, 1986) 293 at 293.
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vention of juridica1 institutions of states to a minimum. The principal place of business of

the debtor is taking over the residual nationality registration as a connecting factor, which

also retains importance for the determination of jurisdiction. A full-scale registry privati­

sation on an internationallevel involves institutional problems and should not be under­

taken in order to maintain a secure level, not only of oversight, but also of immediate

control. The !ex rei sitœ only subsist in the conflict of jurisdictions. Finally, the long over­

due reduction of rigid formalities in security and assignment law could lead to a new ius

CD11mUnJ!.

The Project, however, must prove, just as much as Civilians must leam, to be re­

ceptive to a pluricentric world taking into account that there is no commonality of experi­

ence in legal and economic imperatives, and that the export of certain concepts from

Common law jurisdictions does not correspond to societal needs in importing Civilian

jurisdictions, which are vel}' diverse among themselves. Such could either lead to a refusal

of the convention system as a whole or to a sector-specific law only for aircraft securitisa­

tion. An implementation, advantageous from a conceptual perspective, will, in any cir­

cumstance, for the foreseeable future not climinish international plurality of Iaw and dif­

ferences in the application of law in that area.569 Internationallaw is made to consider, co­

ordinate, recognise and refuse competing and conflieting human interests of different

parts of the world. Once, Voltaire said: "We resemble the monkeys more than any other

animal by the gift of imitation, the frivolity of our ideas, and by our inconstancywhich has

never allowed us to have unifonn and durable laws.•570 The Unidroit Refonn Project re­

Iating to International Interests in Mobile Equipment will show if such cognisance and

intense comparative exchange of frivolous ideas will make a difference for todayand to-

morrow.

,.. See H. Katz, "RechlSVereinheiùichung - Nutzen, Kosten, Methoden, Ziele" (1986) 50 RabelsZ 1.
'70 Voltaire, The Phi/osphiaziDiaiaIary, tr.u1S. Hl Woolf (New York: Knopf, 1924) s." "Laws".
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PRELIMINARY DRAFf UNIDROIT CONVENTION ON

INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

UNlDROIT 1998, Study LXXII - Doc. 42

CHAPTERI

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1

ln this Convention the followmg words are employed with
the meanÙ1gs set out helow:

l1agreement" means a security agreement, a tiUe reservation
agreement or a leasing agreement;
"applicable law" means the law applicable by virtue of the
mies of private intemationallaw;
"assignment" means a consensual transfer, wheU!er by way of
security or otherwise, which confers on the assignee rights in
the mternational mterest;
"associated rights" means aIl rights to payment or other
performance by the obligor under an agreement or a contract
of sale secured byor associated with the obiect;
"buyer" means a buyer under a contract of sale;
"chargee" rneans the grantee of an interest in an abject under
a security agreement;
Ilchargor" means the grantor of an interest in an abject under
a security agreement;
"conditional buyer" means the buyer under a title reservation
agreement;
lIconditional seUerll means the seller under a tiUe reservation
agreement;
"contract of sale" means a contract for the sale of an abject
which is not an agreement;
"courtll means a court of law or an administrative or arbitral
tribunal established by a Contracting State;

•
lI[ntergovernmental ReguJator" means, in respect of any
Prolocol. the intergovernmental regulalor referred to in Article
17(1);
lIinternational interest" means an interest to which Article 2
applies and which is constituted in conformity with Article 8;
"International Registry" means the inœrnational registry referred
to in Article 16(3);
1Ileasing agreementll means an agreement by which one persan
("the lessor') granls a right to possession or control of an obiect
(with or without an option to purchase) to another person ("the
lessee") m return for a rentaI or other payment;
"obiect" means an object of a calegory Iisted m Article 3;
"obligee" means tl1e chargee under a security agreement, tl1e
conditional seller under a titIe reservation agreement or the
lessor under a leasing agreement;
"obligor" means the chargor under a security agreement, the
conditional buyer under a tiUe reservation agreement, the lessee
under a leasing agreement [or the person whose inœrest in an
object is burdened by a registrable non-consensual right or
interest];
"prospective assignmenl" means an assignment tl1at is inlended
to he made m the future, whether or not upon the occurrence of
an uncertain event;
"prospective international interest" means an interest that is
intended to he created or provided for as an inlernational
mterest m the future, whether or not upon the occurrence of an
uncertain evenl;
"prospective salell means a sale which is intended to he made in
the future, whether or not upon the occurrence of an uncertain
event;
"Protocol" means, m respect of any caœgory of obiect and
associaled righls to which this Convention applies, the Protocol
in respect of that category of obiect and associaœd righls;
"registered" means registered m the Inœrnational Registry
pursuantto Chapler V;
"registered mterest" means an mternational mœrest [or a
registrable non-consensual right or mterest] regisœred pursuant
to Chapter V;
["registrable non-consensual right or mterest" means a right or
interest registrable pursuant to an instrument deposited under
Article 39;]
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"Registrar" means, in respect of any category of object and
associated righls to which this Convention applies, the
person designaled under Article 17(3);
"reguJationslJ means regulations made, pursuant to the
Prolocol, by the Intergovernmental Regulalor under Article
17(4);
"sale ll means a transfer of ownership pursuant to a contract of
sale;
I1secured obligation" means an obligation secured by a
security interest;
"security agreement" means an agreement by which a
chargor granls or agrees 10 granl to a chargee an interest in or
over an object to secure the performance of any exisling or
future obligation of the chargor or a third person;
"security interest" means an interest created by a security
agreement;
"surety" means any guarantor, surety or other credit insurer
under a guaranlee (including a demand guaranlee and a
standby letter of credit) or credit insurance given to tlle
chargee;
"tiUe reservation agreement" means an agreement for the sale
of an object on terms that ownership does not pass until
fulfilment of the condition or conditions stated in the
agreement;
"unregistered interest" means a consensual [or non­
consensual right orl interest [(other than an interestto which
Article 40 applies)] which has not been registered, whether or
not it is registrable under this Convention; and
"writingll means an authenticated record of information
(including information sent by teletransmission) which is in
tangible form or is capable of heing reproduced in tangible
form.

Article 2

1. This Convention provides for the constitution and effecls of
an international interest in mobile equipment and associated righls.

2. For the purposes of this Convention, an international interest
in mobile equipment is an interest in an object of a category listed in
Article 3:

(a) granted by the chargor under a security agreement;

ü

•
(h) vested in a person who is the conditional seller under a tille
reservation agreement; or
(c) vested in a person who is the lessor under a leasing
agreement.

3. Whether an inleresl 10 which the preceding paragraph applies
falls within-su1>-paragraph (a), (h) or (c) of that paragraph is to he
determined by the applicable law. An interesl falling witllin su1>-paragraph
(a) does not also fall within su1>-paragraph (h) or (c).

Article 3

This Convention applies in rehtion to an object, and associated
righls relaling to an object, of any of the following categories:

(a) airframes;
(b) aircraft engines;
(c) helicopters;
(d) [registered ships;]
(e) oil rigs;
(f) containers;
(g) railway rolling stock;
(h) space property;
(1) other categories of uniquely identifiable object.

Article 4

This Convention shall apply when at the lime of the conclusion
of the agreement crealing or providing for the international interest

(a) the obligor is located in a Contracling State; or
(b) the objeclto which the international interest relates has been
registered in a nationality register [, or a State-authorised asset
register,] in a Contracling State or otherwise has a close
connection, as specified in the Protocol, to a Contracling Stale.

ArticleS

For the purposes of this Convention, a party is located in aState
if it is incorporated or registered or has ils principal place of business in that
State.
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Article 6

ln their relations with each other, the parties may, by
agreement in writing, derogate from or vary the eHect of any of the
provisions of Chapter III, except as stated in Articles 9(2)-(6), 10(2) and (3),
13(1) and 14.

Article 7

1. In the interpretation of this Convention, regard is ta be had la
its purposes as set forth in U,e preamble: ta its international character and
ta the need to promote uniformity and prediclability in ils application.

2. [In the interpretation of this Convention, regard is ta be had
to the commentaries on the Convention and the Protoco!.]

3. Questions conceming matters governed by this Convention
which are not expressly setUed in it are 10 be setUed in conformity with
the general principles on which il is based or, in the absence of such
principles, in conformity wiU, the applicable law.

CHAPTERII

CONSTITUTION OF AN INTERNATIONAL INTEREST

Article 8

An interest is constituted as an in~ernational interest under
this Convention where the agreement creating or providing for the
interest

(a) is in writing;
(b) relates to an object in respect of which the chargor,
conditional seller or lessor bas power to enter into the
agreement;
(c) enables the objectto be idenlified in conformity with the
Protocol; and
(d) in the case of a security agreement, enables the secured
obligations to be identified[, but without the need to state a
SUffi or maximum SUffi securcd].

The preamble will he drafted in due course.

ih
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CHAPTERIII

DEFAULT REMEDIES

Article 9

1. In the event of default in the performance of a secured
obligation, lhe chargee may exercise any one or more of the following
remedies:

(a) take possession or control of any objecl charged to it;
(b) sell or grant a lease of any such object;
(c) collect or receive any income or profits arising from lhe
management or use of any such abject;
(d) apply for a court arder aulhorising or directing any of the
aboveacts.

2. Any remedy given bj' sub-paragraph (a), (h) or (c) of lhe
preceding paragraph shall be exercised in a commercially reasonable
manner. A remedy shaU be deemed ta be exercised in a commerciaUy
reasonable maIUler where it is exercised in conformity with a provision of
U,e security agreement except where lhe court determines lhat such a
provision;:; manifesUy unreasonable.

3. A chargee proposing ta seU or grant a lease of an object under
paragraph 1 olherwise lhan pursuantto a court order shaU give reasonable
prior notice in writing of the proposed sale or lease ta interested persans.

4. Any sum collecled or received by lhe chargee as a result of
exercise of any of lhe remedies set out under paragraph 1 shaU be applied
towards discharge of lhe amount of lhe secured obligations.

5. Where lhe sums coUected or received by lhe chargee as a resull
of lhe exercise of any remedy given in paragraph 1 exceed lhe amount
secured by lhe security interest and any reasonable cosls incurred in the
exercise of any such remedy, lhen unless olhenvise ordered by lhe court the
chargee shall pay the excess to lhe holder of lhe international interest
registered irnmediately after its own or, if there is none, ta the chargor.

6. In lhis Article and in Article 10 "interested persans" means:
(a) lhe chargor;
(b) any surety;
(c) any person entiUed ta the benefit of any international interest
which is registered after lhat of lhe chargee;
(d) any olher persan having rights subordinate to those of lhe
chargee in or over lhe abject of which notice in writing has been
given to lhe chargee wilhin a reasonable lime before exercise of
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the remedy given by paragraph l(b) or vesling of the object
in U,e chargee under Article 10(1), as the case may be.

Article 10

1. At any time after defauIt in the performance of a secured
obligation, U,e chargee and ail U,e interested persons may agree, or the
court may on the application of the chargee order, that ownership of (or
any other interest of the chargor in) any object covered by the seeurity
interest shall vest in the chargee in or towards satisfaction of the secured
obligations.

2. The court shall grant an application under U,e preceding
paragraph only if the amount of the secured obligations to be satisfied by
such vesting is reasonably commensurate with the value of the abject after
taking account of any payment to be made by the chargee to any of U,e
interested persons.

3. At any time after default in the performance of a secured
obligation and before sale of the charged object or the making of an order
under paragraph 1, the chargor or any interested person may discharge
the security interest by paying the amount secured, subject to any lease
granted by the chargee under Article 9(1). Where, after such default, the
payment is made in full by an interested person, that person is subrogated
to the rights of the chargee.

4. Ownership or any other interest of the chargor passing on a
sale under Article 9(1) or passing under paragraph 1 of this Article is free
from any other interest over which the chargee's security interest has
priority under the provisions of Article 28.

Article 11

ln the event of default by the conditional buyer under a tiUe
reservation agreement or by the lessee under a leasing agreement, the
conditional seller or the lessor, as the case may be, may terminate the
agreement and take possession or control of any object to which the
agreement relates. The conditional seller or the lessor may also apply for a
court order authorising or direcling eiU,er of these acts.

iv
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Article 12

1. The parties may provide in their agreement for the kind of
default, or any event other than default, that will give rise to the rights and
remedies specified in Articles 9 to 11 or 15.

2. In the absence of such an agreement, "default'I for the purpo~es

of Articles 9 to 11 and 15 means a substantial default.

Article 13

1. Subject to paragraph 2, any remedy provided by this Chapter
shall be exercised in conformity with the procedurallaw of the place where
the remedy is to be exercised.

2. Any remedy available to the obligee under Articles 9 to 11
which is not U,ere expressed to require application to the court may be
exercised without leave of the court except to the extent that the Contracling
State where the remedy is to be exercised has made a declaration under
Article Yor in the Protocol.

Article 14

Any additional remedies permitted by the applicable law, including
any remedies agreed upon by the parties, may be exercised to the extent that
they are not inconsistent witi, the mandatory provisions of this Chapter.

Article 15

1. A Contracling State shall ensure that an obligee who adduces
prima fade evidence of default by the obligor may, pending final
determination of its daim, obtain speedy judiciaJ relief in the form of [one or
more of] the following orders:

(a) preservation of the object and its value;
(b) possession, control, eustody or management of the object;
(c) sale or lease of the object;
(d) application of the proceeds or income of the object;
(e) immobilisation of the object.

2. Ownership or any other interest of the obligor passing on a sale
under the preceding paragraph is free from any other interest over which the
chargee's security interest has priori!}' under the provisions of Article 28.

3. Nothing in this Article shalllirnit the availability of any form of
interirn judicial relief under the applicable law.
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CHAPTERIV

THE INTERNATIONAL REGISTRATION SYSTEM

Article 16

1. An International Registry shall he established for
registrations of:

(a) international interesls, prospective international interesls
[and registrable non-consensual righls and interesls];
(b) assignmenls and prospective assignmenls of international
interesls; and
(c) subordinations of interesls referred to in sub-paragraph
(a) of this paragraph.

2. [The International Registry shall have international legal
personality and such legal capacity as may he necessary for the exercise of
ils functions and the fulfilment of ils purposes under this Convention.]

3. Different registries may he established for different
categories of object and associated righls. For the purposes of this
Convention, "International Registry" means the relevant international
registry.

4. For the purposes of this Chapter and Chapter V, the term
"regj.strationll includes, where appropriate, an amendment, extension or
discharge of a registration.

[Article 17

1. The Protocol shall designate an Intergovernmental Regulator
** to exercise the functions assigned to it by Ulis Chapter, Chapter V and
the Protocol.

2. The Protocol may provide for Contracting States to designate
operators of registration facilities in their respective territories. Such

The present text assumes that the Intergovemmental Regulator and the
opcralors of the International Registry will he different bodies. Howcvcr. as
indicated in the preliminaty draft Prolocol on Matters specifie to Airerait
Equiprncnt, an alternative to be considered is an unitary International Registry
Authority which would ad as bolh operator and regulator (cf. Article XVI(I) of Utat
texl which peovides as (oUows:
AitemativcA

(1. - (The International Rcgistry shall he regulated and operated by the
International Registry Authority.] rrne International Registry shaU be regulated by
the International Regulator and operated by the Registrar.)J.

•
operators shall he transmitters of the information required for registration
and, in such capacity, shall constitute an integral part of the registration
system of this Convention. The Protocol may specify the extent to which the
designation of such an operator shall preclude alternalive access to the
International Registry.

3. The Intcrgovernmental Regulator shall establish the
International Registry, designate the Registrar and oversee the International
Registry and the operation and administration thereof. -

4. The manner in which such oversight is conducted, the
responsibilities of the Registrar and operators of registration facilities and the
fees to he paid by users of the international registration system shaU he
prescrihed in the Protocol and/or from time to lime in the regulations.

5. The Registrar shalI:
(a) operate the International Registry efficienUy and responsibly;
(h) perform the functions assigned to it under this Convention,
the Protocol and the regulalions;
(c) report to the Intergovernmental Regulator on ils performance
of these functions and othenvise comply with the oversight
requiremenls specified by the Intergovemmental Regulator;
(d) maintain financial records relating to ils functions in a form
specified by the Intergovernmental Regulator; and
(e) insure against liability for ils acls and omissions in a manner
acceptable to the Intergovemmental Regulator.

6. The Intergovemmental Regulator shall have power to require
acls and omissions which are in contravention of this Convention, the
Protocolor the regulations to he rectified.

7. The Protocol and/or the regulations may prescrihe the
procedures pursuant to which the Registrar and operators of registration
facilities may request advice from the Intergovernmental Regulator
regarding the exercise of their respective functions under this Convention,
the Protocol and the regulations.]

ft was noted br the Airerait Protocol Group that Article 17(3) is an example of
the type of provision which was envisaged as being within Article U(b) and whîch ma)'
therefore find itself modified by the terms of a Protocol.
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CHAPTERV

MODALITIES OF REGISTRATION

Article 18

The Peotocal and regulations may contain conditions and
requirements, including Ute criterion or criteria for the identification of the
object, which must he fu!filled in order:

(a) to effect a registration; or
(b) to convert the registration of a prospective international
interest or a prospective assignment of an international
interest into registration of an international interest or of an
assignment of an international interesl.

Article 19

TIte information required for a registration shall he
transmilted, by any medium prescribed by the Protocol or regulations, to
U,e International Registry or registration facility prescrihed therein.

Article 20

1. A registration shall lake effect upon entry of the required
information into the International Registry dala base 50 as to he
searchable.

2. A registration shall he searchable for the purposes of the
preceding paragraph at any time when:

(a) the International Registry has assigned to it a sequentially
ordered file numher; and
(h) the registration, including Ute file number, may he
accessed atthe International Registry and at each registration
facility in which searches may he made at that time.

3. If an interest (irst registered as a prospective international
interest becomes an international interest, the international interest shall
he treated as registered from the lime of registration of the prospective
international interest.

4. The preceding paragraph applies with necessary
modifications to the registration of a prospective assignment of an
international interesl.
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5. The International Registry shall record the date and time a

registration takes effecl.
6. A registration shall he searchable in the International Registry

dala base according to the criteria prescrihed by the Protocol.

Article 21

1. An international ïnterest which is a security înterest, a
prospective international interest or an assignment or prospective
assignment of an international interost may he registered by or with the
consent in writing of the chargor or assignor or intending grantor or
assignor, as the case may he. Any other type of international interost rnay he
registered by the holder of that interesl.

2. The subordination of an international interest to another
international interost may he registered by the person in whose favour the
subordination is made.

3. A registration may he amended, extended prior to its expiry or
discharged, by or with the consent in writing of the party in whose favour it
wasmade.

[4. A registrable non-consensual right or interest may he registered
by the holder theroof].

Registration of an international inlerest remains effective for the
period of time [specified in the Protocol or the regulations as extended in
conformity with Article 21(3)] [agreed hetween the parties in writing].

Article 23

1. A person may, in the manner prescribed by the Protocol and
regulations, make or request a search of the International Registry
concerning interesls registered therein.

2. Upon receipt of a requesttherefor, the Registrar, in the manner
prescrihed by the Protocol and regulations, shall issue a registry search
certificale with respect 10 any objecl:

(a) stating ail registered information relating thereto, together
with a slatement indicating the date and time of registration of
such information; or
(b) slating that there is no information in the International
Registry relating therelo.
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[Article 24

The Registrar shall maintain a list of the categories of non­
consensual right or interest declared by Contracting States in conformity
wiU, Article 40 and the date of each such declaration. Such list shall be
recorded and searchable in the name of the declaring State and shall be
made available as provided in the Protocol and regulations to any person
requesting it.]

Article 25

A document in the form prescribed by the regulations which
purporls to be a certificate issued by U,e International Registry is prima
Jadeproof:

(a) that it has been so issued; and
(b) of the facls recited in it, including the date and time of a
registration under Article 21.

Article 26

1. When the obligations secured by a security interest [or the
obligations giving rise to a registrable non-consensual right or interest]
have been discharged, or the conditions of transfer of tiUe under a tille
reservation agreement have been fulfiIled, the obligor may, by wrillen
demand delivered to the holder of such a registered interest, require the
holder to remove the registration relating to the interest.

2. Where a prospective international interest or a prospective
assigrunent of an international interest has been registered, the intending
grantor or assignor may by notice in writing, delivered to the intended
grantee or assignee at any time before the lalter has given value or
incurred a commitment ta give value, require Ule relevant registration ta
beremoved.
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[CHAPfERVI

LIABILITIES AND IMMUNITIES OF THE
INTERNATIONAL REGISTRY

Article 27

1. Any person suffering 10ss by reason of any error or system
malfunction in the International Registry shall be entilled to an indemnity in
respect of such loss. The measure of liability shall be compensatOI)' damages
for 1055 incurred as the result of the act or omission.

2. The courts [of the Contracting State[s] in which the Registrar or
the operators of registration facHities, as the case may be, [is] [arel situated]
shaU have jurisdiction to resolve any disputes arising under this Article.

3. Subject to paragraph 1, the International Regislry, the Registrar
and staff of the International Registry, the Intergovemmental Regulator and
the operators of registration facilities and the slaff therrof shall, in the
exercise of their functions, enjoy inlmunity from legal process except:

(a) to Il,e extent that the International Regislry expressl)' waives
such inlmunity; or
(b) as otherwise provided by agreement with a State in which
the International Registry is situated.

4. The assels, documents and archives of the International Registry
shall be inviolable and immune from seizure or legal process except to the
extent that the International Regislry expressly waives such inlmunil)'.]

CHAPfER [VII]

EFFECTS OF AN INTERNATIONAL INTEREST
AS AGAINST THIRD PARTIES

Article 28

1. A registered interest has priority over any other interest
subsequenlly registered and over an unregistered interest.

2. The priority of the first-mentioned interest under the preceding
paragraph applies:

(a) even if the first-mentioned interest was acquired or
registered with actual knowledge of the other interest; and
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(b) even as regards value given by the holder of the first­
mentioned interest with such knowledge.

3. The buyer of an object acquires ils inlerest in it
(a) subject to an inlerest registered at the time of ils
acquisition of that interest; and
(b) free from an unregislered interest even if it has actual
knowledge of such an interest.

4. The priorily of competing interesls under this Article may be
varied by agreement belween the holders of those interesls, but an
assignee of a subordinaled interest is nol bound by an agreement to
subordinate that interest unIess at the time of the assignment a
subordination had been registered reJating to that agreement.

5. Any priorily given by this Article to an inlerest in an object
extends to insurance proceeds payable in respect of the 1055 or physical
destruction of that object [and to amounls paid or payable by any
Government or State entity in respect of the confiscationJ condemnation
or requisition of that object.]

Artiele 29

1. An international interest is valid against the trustee in
bankruptcy of U,e obligor if prior to the commencement of the bankruplcy
that interest was registered in conformily with this Convention.

2. For the purposes of this Article and Article 37, "trustee in
bankruptcy" includes a liquidator, administrator or other person
appointed to administer the eslate of the obligor for the benefit of the
general body of creditors.

3. Nothing in this Article affecls the validily of an inlernational
interest against the trustee in bankruptcy where that interest is valid
againsl the trustee in bankruptcy under the applicable law.

vili
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CHAPTER [VIII]

ASSIGNMENTS OF INTERNATIONAL INTERESTS
AND RIGHTS OF SUBROGATION

Artiele30

1. The holder of an international inlerest ("the assignor") may
make an assigrunent of itto another person ("the assignee") wholly or in part.

2. An assignment of an inlernational inlerest shall be valid onIy if

(a) is in writing;
(b) enables the international inlerest and the objectto l'hich it
relates to be identified;
(c) in the case of an assignment by l'ay of securily, enables the
obligations secured by the assigrunentto be identified.

Article 31

1. An assignment of an international interest in an object made in
conformily with the preceding Article transfers to the assignee, to the extent
agreed by the parties to the assignment

(a) ail the interesls and priorities of the assignor under this
Convention; and
(b) ail associated righls [50 far as such righls are assignable
under the applicable law).

2. Subjectto paragraph 3, an assigrunent made in conformily l'ith
the preceding paragraph shalllake effect subjectto:

(a) ail defences of which the obligor could have availed ilself
against the assignor; and
(h) any righls of set-off in respect of e1aÎnlS existing against the
assignor and available to the obligor at the lime of receipl of a
notice of the assigrunent under Article 33.

3. The obligor may by agreemenl in writing waive ail or any of the
defences and righls of set-off referred 10 in the preceding paragraph.

4. In the case of an assigrunent by l'ay of securily, the assigned
righls revest in the assignor, to the extent that they are still subsisting, when
the securily interest has been discharged.
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Article 32

The provisions of Chapter V shall apply ta the registratian of
an assignment or prospective assignment of an international interest as if
Ule assignment or prospective assignment were the international interest
or prospective international interest and as if the assignar were the
grantor of the interest.

Article 33

1. Ta the extentthat an international inlerest has becn assigned
in accordance wilh the provisions of this Chapler, the obligor in relation
ta thal interest is bound by the assignmenl, and, in the case of an
assignment within Article 31(l)(b), has a duty to make payment or give
oll,er performance to the assignee, if but only if:

(a) the obligor has been given notice of the assignmenl in
writing by or with the authority of Il,e assignor;
(b) the notice identifies the international inlerest [; and
(c) Il,e obligor does not have [acluall knowledge of any other
person's superior right to payment or other performance].

2. Irrespective of any other ground on which payment or
performance by the obligor discharges the lalter from Iiability, payment or
performance shall be effective for this purpose if made in accordance with
the preceding paragraph.

3. Nothing in the preceding paragraph shall affect the priority
of competing assignments.

Article 34

ln the event of default by the assignor under the assignment
of an inlernational interest made by way of security, Arlicles 9, 10 and 12
to 15, in 50 far as they are capable of application to intangible property,
apply as if references:

(a) to the secured obligation and the security interesl were
references ta the obligation secured by the assignmenl of the
international interest and the security interest created by that
assignmenl; .
(h) to the chargee and chargor were references to the assignee
and assignar of the international interestj
(c) to the holder of the international interest were references
to the holder of the assignment; and
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(d) to the object included references la the assigned rights
relating ta the object.

Article 35

Where there are competing assignments of international
interests and alleast one of Il,e assignments is regislered, the provisions of
Article 28 apply as if the referenees 10 an international inleresl were
references to an assîgnment of an international interesl

Article 36

Where the assignment of an international interesl has been
registered, the assignee shall, in relation to the associated rights transferred
by virlue of the assignmenl, have priority over the holder of associated rights
not held with an inlernational interestto the extentthatthe first-mentioned
associated rights relate to:

(a) a sum advanced and utilised for the purchase of the object;
(h) the priee payable for the object; or
(c) the rentais payable in respect of the abject; and
(d) the reasonable costs referred ta in Article 9(5).

Article 37

1. An assignment of an inlernational inleresl is valid againsl the
!ruslee in bankruptcy of the assignor if prior ta the commencement of the
bankruptcy thal assignment was registered in conformity with this
Convention.

2. Nothing in this Article affects the validity of an assignment of
an international inlerest againstthe !rustee in bankruptcy where thal interest
is valid againstthe !rustee in bankruptey under the applicable law.

[ArticIe38

1. 5ubjectto paragraph 2, nothing in this Convention affects rights
or interests arising in favour of any persan by operation of principles of legal
subrogation under the applicable law.

2. The priority between any interest within the preceding
paragraph and a competing inlerest may be varied by agreemenl in "Titing
between the holders of the respective interests.)
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[CHAPTER [IX)

NON·CONSENSUAL RIGHTS AND INTERESTS

Article 39

A Contracting Slate may at any time in an instrument
deposiled with the depositary of the ProtocoJ list the categories of non·
consensual right or interest which shall be registrabJe under this
Convention as regards any category of abject as if the right or interest
were an international interest and be regulated accordingly.

Article 40

A non-consensual right or interest (other U,an a registrable
non-consensual right or interest) which under the law of a Contracting
Slate would have priority over an interest in Ule abject equivalentto that
held by U,e holder of the international interest (wheUler in or outside U,e
insolvency of the obligor) has priority over the international interestto the
extent, and only ta the extent that

(a) such priority is set out by that State in an instrument
deposited with the depositary of the Protocol and that
instrument has been deposited with the deposilary prior ta
the tinle when the registratian of U,e international interest
lakes effect; and
(b) the non-consensual right or interest would, under Ute
domestic law of that State, have priority over a registered
interest of the same tyre as U,e international interest without
any act of publication.

[CHAPTER [X)

APPLICATION OF THE CONVENTION TO SALES

Article 41

The Protocol may provide for the application of fuis
Convention, wholly or in part and with such modifications as may be
necessary, ta the sale or prospective sale of an abject.)
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CHAPTER [XI)

JURISDICTION

Article 42

1. A court of a Contracting State has jurisdiction ta grant judicial
relief under Article 15(1) where:

(a) the object is within [or is physically controlled from) the
territory of that Slate;
(b) [one of the parties] [the defendant] is located within that
territory; or
(c) the parties have agreed to submit ta the jurisdiction of that
courl

2. A court may exercise jurisdiction under the preceding
paragraph even if the trial of the claim referred ta in Article 15(1) ,,~1I or may
take place in a court of another State or in an arbitral tribunal.

[Article 43

A court of a Contracting Slate ta which Article 42(1) applies has
jurisdiction in ail proceedings relating ta this Convention, but no court may
make orders or give judgments or rulings against or purporting ta bind the
International Registry.)

[CHAPTER [Xli)

RELATlONSHIP WlTH OTHER CONVENTIONS)....
CHAPTER [XlII]

[OTHER) FINAL PROVISIONS

Article U

1. This Convention enters into force on the first day of the month
following the expiration of six monU1s after the date of deposit of the ...

Il is thought that the orny existing Com'cntions necding to be deaIt with in
Chapter XII arc the Unidroit Convention on International Financial Leasing and.
passibl)', the Unidroit Convention on International Factoring. lt is thought thal
rclalians betwecn Ulis Convention and other equipment-spccific Conventions should he
lefl 10 each Protocol.



•
instrument of ratification, acceptance, approval or accession but only
applies as regards any category of abject listed in Article 3:

(a) as from the time of entry into force of the Protocol;
(b) subject ta the terms of that Protocol; and
(c) as between Contracting States Parties ta that Protocol.

2. This Convention and the Protocol shall be read and
interpreted as a single instrument.

Article V

A Contracting State may decl.re at the time of signature,
ratification, acceptance, approval of, or accession to the Protocal Utat it
will not aPJ?lY. this Convention in relation ta [a purely damestic
transaction]. Such a declaration shall be respected by the cauris of ail
oU,er Contracting States.

ArticleW

•
ArticleZ

A Contracting State may declare al the time of signature,
ratification, acceptance, approval of, or accession to the Pretace! that il will
not apply the provisions of Article 15, wholly or in part.

[Remaining Final Provisions ta be prepared by the Diplomatie
Conference]

Protocolsl
[Insert provision for accelerated procedure la finalise furlher

[Article X

A Contracting State shall declare at the time of ratification,
acceptance, approval of, or accession to the Protocol the relevant "court"
or "cauris" for the pllrpOSes of Article 1 of this Convention.]

Article Y

1. A Contracting State m.y declare al the time of signature,
ratification, acceptance, approvaI of, or accession to the Protocal that
while the charged abject is situated within, or contralied from ils
territory the chargee shall not grant a lease of the abject in thatterritory.

2. A Contracting State may declare at the time of signature,
ratification, acceptance, approval of, or accession ta U,e Protocol that
any remedy available ta the obligee under Articles 9 ta 11 which is not
there expressed ta require application ta the court may only be
exercised with leave of the court.

Tc he defined by taking account of Ule location of the object and the parties.

xi
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PRELIMINARY DRAFf PROTOCOL TO THE

PRELIMINARY DRAFf UNIDROIT CONVENTION ON
INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

ON MATIERS SPECIFIC TO AIRCRAFf EQUIPMENT

UNIDROIT 1998, Study LXXIID - Doc. 3

THE CONTRACfING STATES TO THIS PROTOCOL,
MINDFUL of the demand for, and utility of aircraft equipment and
the need ta finance the acquisition and use thereof as efficiently as
possible,
RECOGNISING the advantages of asset-based financing and leasing
for this purpose and desiring ta facilitate tl,ese transactions by
establishing c1ear rules ta govern them,
BELIEVING that such rules must (i) ref1ect tl,e principles underlying
asset-based financing and leasing of aircraft abjects and (iil provide
transaction parties with autonomy ta allocate risks and benefits ta the
extent consistent with the policy decisions made by Contracting
States in this Protocol,
CONSCIOUS of the need for an international registra tian system as
an essential feature of the legal framework applicable ta international
interests in aircraft equipment,
CONSIDERING it necessary ta implement the Unidroit Convention
on International Inlerests in Mobile Equipmenl sa as la meel the
requirements of aircraft finance and the purposes described above,
HAVE AGREED upon the following provisions relating la aircrafl
equipment:

•
CHAPTERI

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1

Defilled Tenlls

1. Terms used in this Protocol and defined in Article 1 of
the Convention are employed herein with the meanings there slaled.

2. In tl,is Protocol the following terms are employed with
tl,e meanings sel oui below:

"aircraft" means airframes wiUt aircraft engines installed
thef(~on or helicopters;
"aircraft engines" means aircraft engines (other than those used
in mililary, cusloms or police services) powered by jel
propulsion or turbine lechnology and:

(a) in the case of jel propulsion aircrafl engines, have al
least 1750 lbs of thrusl or its equivalent; and
(h) in the case of turbine-powered aircrafl engines, have
al leasl 550 rated lake-off shaft horsepower or its
equivalenl, together with ail modules and other installed,
incorporated or attached accessories, parts and
equipmenl and ail dala, manuals and records relating
thereto;

"aircraft abjects" * rneans airframes, aircraft engines and
helicoplers;

• In accordance with the pre1iminary draft Convention, the body of
,his pre1iminary draft Protocol employs the term "abject" rather than the
terrn aequipment", although the latter is used in the title of the
instrument (and, for consistency with that title, in the preamble).
Consideration should he given to the adoption of a consistent
terminology in the two instruments.
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llairframesll means airframes (othee than those used in military,
customs and police services) that, when appropriate aircraft
engines are installed thereon, are type certified by the
competent aviation authority to transport:

(a) atleast eight (8) persons including crew; or
(b) goods in excess of 2750 kilograms, together with ail
installed, incorporated or attached accessories, parts and
equipment (other than aircraft engines), and ail data,
manuals and records relating thereto;

"authorised party" means the party referred 10 in Article
XIII(2);

nChicago Convention" means the Convention on International
Civil Aviation, signed at Chicago on 7 December 1944, as
amendedi
"common mark registering authority" means the aulhority
maintaining the non-national register in which an aircraft of an
international operaling agency is registered in accordance with
Article 77 of the Chicago Convention;
"deregister the aircraftll means delete the registration of an
aircraft from a national aireraft register;
"Geneva Convention" means the Convention on the
International Recognition of Rights in Aircraft, signed at
Geneva on 19 June 1948;
O"helicopters" means heavier-than-air machines (olher than
those used in military, customs or police services) supported in
f1ighl chiefly by the reactions of the air on one or more power­
driven rotors on substantially vertical axes and which are type
certified by the competent aviation authority 10 transport:

(a) alleast five (5) persons including crew; or
(b) goods in excess of 450 kilograms, together with ail
installed, incorporated or attached accessories, parts and
equipment (including rotors), and ail data, manuals and
records relating thereto;

"insolvency date" means the date referred to in Article XI(l);

xili
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["International Registry Authority" means the permanent
international body designated as the International Registry
Authority under this Protocol;]
["International Regulator" means [the permanent international
body designated as the International Regulator under this
Protocolj [the entity designated as the Intunational Regulator
in Arlicle XVI(l)];]
"national aircraft register" means the national register in which
an aircraft is registered pursuant to the Chicago Convention;
"national registry authority" means the national authority, or
the common mark registering authority in a Contracling State
which is the Stale of registry responsible for the registration
and de-registration of an aircraft in accordance with the
Chicago Convention;
IIprimary insolvency jurisdiction" means the insolvency
jurisdiction of the State in which the centre of the obligor's
main interests is situated;
"prospective sale" means a sale that is intended to take effect on
the conclusion of a contract of sale in the future;
["Registrar" means [the entity designated as the Registrar
under this Protocol) [the entity initially designated or
subsequenUy appointed or re-appointed as the Registrar, as the
case may be, as specified in Article XYl);)
"State of registry" means in respect of an aircraft the State, or a
State member of a common mark registering authority, on
whose national aircraft register an aircraft is entered under the
Chicago Convention; and
"suretyship contract" means a contract entered into by one of
the parties as surety for the obligations of the obligor under an
agreement.
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Article Il

Implementation ofConvention as regards aireraft abjects

1. The Convention shall apply in relation to aircraft abjects
as implemented by the terms of this Protocol.

2. The Convention and this Protocol shall be read and
interpreted together as one single instrument and shaH be known as
the Unidroit Convention on International Interests in Mobile
Equipment as applied ta aircraft abjects.

Article III

Sp/tere ofApplicatioll

1. The reference in Article 4(b) of the Convention ta a
'inationality register ll is to he construed as a reference to a national
aircraft register. No oU,er "close connection" to a Contracting State
shall he applicable for the purposes of that paragraph.

2. Notwithstanding the provisions of Article V of the
Convention, this Protocol shall apply 10 [a purely domestic
transaction].

3. In their relations with each other, the parties may, by
agreement in writing, derogate from or vary any of the provisions of
Articles IX(l), X or X1(1) - (6).

Article IV

Applicatioll ofCOIlVl!lItioll ta sa/es

The following proVISIOns of the Convention apply
Illutatis mutandis in relation to a sale and a prospective sale as they
apply in relation to an international interest and a prospective
international interest:

Article 16(1) other than sub-paragraph (c);
Articles 18 - 20;

xiv
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Article 23;
Articles 25 and 27;
Chapter VII; and
Article 40.

Article V

FOn/lalities alld effects ofcOlltract ofsale

1. An agreement is a contract of sale for the purposes of
this Protocol if it:

(a) is in writing;
(b) relates to an aircraft abject in respect of which the
transferor has power to enter into the agreement; and
(c) identifies the aircraft object.

2. A contract of sale transfers the interest of the transferor
in the aircraft object to the transferee according to its terms.

3. A sale may he registered by either party to the contract
of sale in the International Registry by or with the cOI'.sent in writing
of the other party.

Article VI

Representative capacities

A party to an agreement or a contract of sale May enter
into an agreement, or register a related interest in an aircraft abject in
an agency, trust or other representative capacity. In such case that
party is entitled to assert rights and interests under the Convention to
the exclusion of the party or parties represented.

Article VII

Descriptioll ofaircraft abjects

A description of an aircraft object that contains its
manufacrnrer's seriaI number, the name of the manufacturer and its
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model designation is sufficient to identify the object for the purposes
of Article 8(c) of the Convention and Article V(1)(c) of this Protocol.

Article VIII

Clroiee of law

1. The parties to an agreement or a contract of sale or a
related suretyship contract or subordination agreement may agree on
the law which is to govern their rights and obligations under the
Convention, wholly or in part.

2. The reference in the preeeding paragraph to the law
chosen by the parties is to the rules of law in force in the designated
State otller than its rules of private international Iaw.

CHAPTERII

DEFAULT REMEDIES, PRlORlTIES AND ASSlGNMENTS

Article IX

Modification ofdefault rellledies provisions

1. ln addition to the remedies specified in the provisions of
Articles 9(1),11 and 15(1) of the Convention, the obligee may in the
circumstances specified in suclt provisions:

(a) deregister the aircraft; and
(b) export and physically transfer the aircraft objeet from
the territory in which it is situated.

2. The obligee may not exercise the remedies specified in
the preceding paragraph without the prior consent in writing of the
holder of any registered interest ranking in priority to that of the
obligee.

•
3. (a) Article 9(2) of the Convention shall not apply to

aircraft objects.
(b) A new Article 14"" shall be inserted after Article 14 of
the Convention, to read as follows:

"1. Any remedy given by this Convention shall
be exercised in a commercially reasonable manner.
2. An agreement between an obligor and an
obligee as to what is commercially reasonable
shall, subjeet to paragraph 3, be conclusive.
3. An obligee may not take possession or
control of an aircraft object in a manner which
contravenes public order. For these purposes, the
disruption of air transport shall not in itself be
deemed a contravention of public order."

4. A chargee giving ten or more working days' priar
written notice of a proposed sale or Iease to interested persons is
deemed ta satisfy the requirement of providing nreasonable priar
notice" specified in Article 9(3) of the Convention. The foregoing shall
not prevent a chargee and a chargor from agreeing to a longer prior
notice period.

Article X

Definition ofSpeedy Jlldicial Relief

1. For the purposes of Article 15(1) of the Convention,
"speedy" in the context of obtaining judicial relief means a period not
exceeding thirty calendar days from the date on which the
instrument initiating the proceedings is lodged with the court or its
administrative office.

2. The remedies specified in Article IX(1) shall he made
available by the national registry authority and other administrative
authorities, as applicable, in a Contracting Slate no later than three
working days after the judicial relief speeified in the preeeding
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paragraph is auUlOrised or, in the case of judicial relief authorised by
a foreign court, approved by courts of that Contracting State.

Article XI

Remedies ou illsolvelloJ

1. For the purposes of this Article, "insolvency date" means
the earliest date on which one of the events specified in paragraph 2
shall have occurred.

2. This Article applies where:
(a) any insolvency proceedings' against U,e obligor have
been commenced by the obligor or another persan in a
Contracting State which is the primary insolvency
jurisdiction of the obligor; or
(b) U,e obligor is located in a Contracting State and has
declared its intention to suspend, or has aclually
suspended payment ta credilors generally.

3. Within a period not exceeding [Ulirty/sixty) days from
the insolvency date the obligar shall:

(a) cure aIl defaults, and agree to perform aIl fulure
obligations under the agreement and related transaction
documents; or
(b) give possession of the aircraft object to the obligee [in
accordance with, and in the condition specified in the
agreement and related transaction documents].

4. Where possession has been given to the obligee pursuant
to the preceding paragraph, the remedies specified in Article IX(1)
shall be made available by the national registry authority and other
administrative authorities, as applicable, no later than three working
days after the date on which the aircraft object is relurned.

The phrase "in,alvency proceeding'" will need la be defined.

xvi
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5. No exercise of remedies permitled by the Convention

may he prevented or delayed after the period specified in paragraph
3.

6. No obligations af the obligor under the agreement and
related transactions may be modified [in the insolvency proceedings)
wilhout the consent of the obligee.

7. No rights or inlerests, excepl for preferred non-
consensual rights or interests lisled in an instrument deposited under
Article 40 of the Conventian, shall have priority in the insalvency
ovec registered ïnterests.

Article XII

Il1solvellCY assistnnce

The courts of a Cantracting Slale in which an aircraft
object is siluated shall expeditiously c<>-operzle with and assist the
courts or other authorities administering the insolvency proceedings
referred ta in Article XI in carrying out the provisions of that Article.

Article XIII

De~regi5tTatioll and export aut1torisatioll

1. Where the obligor has issued an irrevocable de-
regislration and export request authorisatian substantially in the
farm annexed to this Protocal and has submitted such authorisation
for recordation to the national registry authority, that authorisation
shall he sa recorded.

2. The person in whose favour the authorisation has been
issued ("the authorised party") or its certified designee shall he the
sole persan entitled ta exercise the remedies specified in Article IX(1),
and may do sa only in accordance with the authorisation. Such
autharisation may not he revoked by the obligar withaut the consent
in "'riting of the authorised party.
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3. The national registry authority and other administrative

authorities in Contracting States shall expeditiously co-operate with
and assist li,e authorised party in the exercise of the remedies
specified in Article IX.

[4. Arlicle 36 of the Convention applies withthe omission of
~e word':,.!?llowing the phrase "not held with an international
mterest"].

Article XIV
LHAPTERlIl

Modificatioll ofprioritl) provisiolls

[1.] Article 28 of the Convention applies with the omission of
paragraph 3.

[2. Article 28(5) of the Convention applies with the insertion
of the words "and to amounls payable by any Government or State
entity in respect of the confiscation, condemnation or requisition of
that object" immediately following the words "physical destruction of
that abject".] U.

REGlSTRY PROVISIONS RELATING TO
INTERNATIONAL lNTERE5TS IN AIRCRAIT OBJECTS

ArlicleXVI

Regllialioll alld operatioll ofRegistry

Alternative A

[1. [The International Registry shall be regulated and
operated by the International Registry Authority.] [The International
Registry shall he regulated br, the International Regulator .- and
operated by the Registrar.ll" •••

The two bracketed provisions in this Alternative A are
mutually exclusive, so that if the decision is to have an International
Registry Authority references in other Anic1es 10 the International
Regulator and the Registrar will be deleted, whilst if the latter are adopted
references to the International Registry Authority will he deleted.

.. *.... Anicle 36 of the preliminary draft Convention, as may he modified
by this pre1iminary draft Protocol. will have important implications for
the competing rights of a receivables financier and an asset-based financier.
Consideration should he given 10 the appropriate cule in the context of
aviation financing.
.......... Funher consideration needs to he given as to whether the
appropriate term is International Regulator or Intergovemmental

~:.r~l:tor.

ArlicleXV

Modificatioll ofassig1llllellt provisiolls

Consideration should be given to an optional provision for
compensation in respect of such governmental aets to he paid before they
are performed in order to recluce poiiticai risk.

1. Article 30(2) of the Convention applies with the
following being added immediately after sub-paragraph (c):

"(d) is consented to in writing by the obligor, whether or
not the consent is given in advance of the assignment or
specifically identifies the assignee."

[2. Article 31(1)(b) of the Convention applies with the
omission of the words "sa far as such rights are assignable under the
applicable law".)

[3. Article 33(1) of the Convention appHes with the omission
of sUb-paragraph (c)J.

xvü
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Alternative B

[1. The International Registry shall be regulated by the
Council of Ule fnternational Civil Aviation Organization or such
other permanent body designated by it to be the International
Regulator.

2. The initial Registrar hereby designated to operate the
International Registry shall be a newly created, independent special
purpose affiliate of the International Air Transport Association.

3. The iniHal Registrar shall be organised in consultation
with the International Regulator. Ils constitutive documenls shall
contain provisions that:

(a) restrict it to acting as Registrar and performing
ancillary funcHons; and
(b) ensure that it has no greater duties (fiduciary or
otherwise) to members of the International Air Transport
Association than ta any persan or entity in the
performance of ils functions as Registrar.

4. The initial Registrar shall operate the International
Registry for a period of five years from the date of entry into force of
this ProtocoI. Thereafter, the Registrar shall he appointed or re­
appointed at regular five-year intervals by the [Contracting States]
[International Regulator].)

[2./5. Arlicle 17(1) and (3) of the Convention apply as modified
by the preceding paragraphs of this Article.]

Article XVII

Basic regtllatonJ respollsibilities

1. The [International Registry Authority) [International
Regulator) shall act in a non-adjudicative capacity. This shall not
prevent the [International Registry Authority) [International
Regulator] from undertaking the functions specified in Article 17(6)
and (7) of the Convention.
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2. The [International Registry Authority] [International

Regulator] shall [be responsible to the Contracting Stales, and shall
report therelo on ils regulatory [and oversight] functions. Such
reporls shall be made on a year1y basis or more frequent!y as the
[International Registry Authority] [International Regulator) deerns
appropriate.)

[3. The initial regulations shall he promulgated by the
[Internalional Regislry Authority) [International Regulalor) on entry
into force of this ProtocoI.)

Article XVIII

Registratioll facilities

1. At the time of ratification, acceptance, approval of, or
accession ta this PretacaI, a Contracting State may, subject ta
paragraph 2:

(a) designale ils operalors of registration facilities as
specified in Article 17(2) of the Convention; and
(b) declare the extent to which any such designation shall
preclude alternative access to the Inlernational Regislr)·.

2. A Contracting Stale may only designate registration
facilities as poinls of access to the Inlernational Registry in relation to:

(a) helicopters or airframes pertaining to aircraft for
which il is the Slale of regislr)'; and
(b) registrable non-consensual righls or inleresls created
under ils domestic law.

ArlicleXIX

Additiollallllodificatiolls ta Registry prol,isiollS

1. FOI the purposes of Article 20(6) of the Convention, the
search criterion for an aircraft object shaH be its manufacturer's seriaI
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number, supplemented as necessary to ensure uniqueness. 5uch
supplementary information shall be specified in the regulations.

2. For the purposes of Article 26(2) of the Convention, and
in the circumstances U,ere described, the holder of a registered
prospective international interest or a registered prospective
assignment of an international interest shall take such steps as are
within its power to effect a removaI Ulereof no laler than five
working days after the receipt of the demand described in such
paragraph.

3. The fees referred to in Article 17(4) of the Convention
shall be determined so as to recover the reasonable cosls of operating
the International Regislry and U,e registration facilities and, in the
case of the initial fees, of designing and implementing the
international registration system.

4. The centralised functions of the International Regislry
shall be operated and administered by the [International Registry
Authority] [Registrar] on a twenty-four hour basis. The various
registration facilities shall be operaled and administered during
working hours in their respective territories.

5. The regulations shall prescribe the manner in which the
following provisions of the Convention shall apply:

Article 17(6) and (7);
Article 18;
Article 19;
Article 22;
Article 23(1) and (2);
Article 24; and
Article 25.
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CHAPTERIV

JURISDICTION

Article XX

AJodificatioll ofjllrisdictioll provisions

For the purposes of Articles 42 and 43 of the Convention,
a court of a Contracling Siaie aIso has jurisdiction where that State is
the Stale of regislry.

Article XXI

lVaiveTS ofSOI'creiglJ illlUlIluity

A waiver of sovereign immunity {rom jurisdiction of the
courls specified in Article 43 of the Convention or relaling to
enforcement of rights and interests relating to an aireraft abject under
the Convention shall be binding and, if the other conditions 10 such
jurisdiction or enforcemenl have been satisfied, shall be effective to
confer jurisdiction and permit enforcement, as llie case may he.

CHAPTERV

RELATIONSHIP WITH OTHER CONVENTIONS

Article XXII

Relatiollsltip witl,1948 COlJve"tioIJ 011 fl,e
Illtematiorral Recogrritioll ofRigl.ts ill Aircraft

1. Where a Contracling Slate is a parly 10 the Geneva
Convention:
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(a) the referenee to the "Iaw" of sueh Contraeting State
for the purposes of Article 1 (1)(d)(i) of the Geneva
Convention should be to sueh law after giving effect to
the Convention;
(b) for the purposes of the Geneva Convention, the term
"aircraft" as defined in Article XVI of that Convention
shaIl be deleled and replaeed by the terms "airframes,"
Ilaircraft engines" and "helicoptersll as defined in this
Protoeol; and
(e) registrations in the International Registry shall be
deemed 10 be regular recordations "in a public record of
the Contraeting State" for the purposes of Article 1 (1)(ii)
of the Geneva Convention.

2. Subjeet to paragraph 3, the Convention shall, for the
Contraeling States referred to in the preeeding paragraph, supersede
the Geneva Convention to the extent, after giving effeet to the
preceding paragraph, of inconsisteney between the Iwo Conventions.

3. The provisions of the preeeding paragraph shaIl not
apply to Articles VII and VIII of the Geneva Convention where an
obligee elects to exercise remedies against an obligor in accordance
with those Articles [and provides the court with wrillen evidence of
that election.]

Article XXIII

Relatiol/sllip witl. 1933 COl/vel/tiol/ for tlle UI/ificatiol/ of
Certail/ RI/les Relatil/g ta tl,e Precal/tiol/an; Arrest ofAireraft

The Convention shall, for Contraeting States thal do not
make a declaration under Article Y(2) of the Convention, supersede
the 1933 Convention for the Unification of Certain Rules Relaling to
the Preeautionary Arrest of Aireraft.

•
Article XXIV

Relatiol/sl,ip witf, 1988 UI/idroit COl/velltioll
Il1tenmtiolJal FiJlallcial Leasing

The Convention shall supersede the 1988 Unidroit
Convention on International FinanciaI Leasing as it relates to aireraft
objeets.

CHAPTERVI

[OTHER] FINAL PROVISiONS......•

It is envisaged that, in lioe with practice, draft Final
Provisions will be prepared for the Diplomatie Conference al such lime as
governmental experts have completed their preparation of the draft
Pratocal. The proposais for drait Final Provisions set out in the
Addendum to this preliminary draft Protocol below are in no way
intended to prejudge that process but simply to indicate the suggestions of
the Aircraft Protacai Group on this matter. Panicular attention is drawn
to Article XXXI(3) and XXXIII(3) Qimiling the effeet of any future
declaratian or resen·atian and denunciatian respectively as regards
established rights) and Article XXXN (establishing a Review Board and
cantemplating review and revisian of this ProtocoJ).
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ADDENDUM

CHAPTERVI

[OTHER] FINAL PROVISIONS

ArlicleXXV

Adoptioll ofProtoeol

1. This Protocol is open for signature at the concluding
meeting of the Diplomatie Conference for the Adoption of the Draft
Protocol ta the Unidroit Convention on International Interesls in
Mobile Equipment on Matlers specifie ta Aircraft Equipment and will
remain open for signature by ail Contracting States at [....] until [....j.

2. This Protocol is subject ta ratifieation, acceptance or
approval of Contracting States which have signed il.

3. This Protocol is open for accession by ail States whieh are
not signatory Contracting States as from the date it is open for
signature.

4. Ratification, acceptance, approval or accession is effected
by the deposit of a formai instrument ta that elfect with the
depositary. *

It is recommended that a resolution be adopted at, and contained
in the Final Acts and Proceedings of, the Diplomatie Conference,
contemplating the use by Contracting States of a mode! ratification
instrument that would standardise, inter alia, the format for the making
and/or withdrawing of declarations and reservations.
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Article XXVI

Elltn) iuto force

1. This Protocol enters into force on the first day of the
month following the expiration of [three] months afler the date of
deposit of the [third] instrument of ratification, acceptance, approval
or accession.

2. For each Contracting State that ratifies, accepls, approves
or accedes ta this Protocol afler the deposit of the [third] instrument
of ratification, acceptance, approval or accession, this Pratoeol enters
into force in respect of that Contracting State on the first day of the
month following the expiration of [three] months after the date of the
deposit of ils instrument of ratification, acceptance, approval or
accession.

Article XXVII

Territorial Ullits

1. If a Contracting State has two or more territorial units in
whieh different systems of law are applicable in relation ta the
matters dealt with in this Protocol, it may, at the time of ratification,
acceptance, approval or accession, declare that this Protocol is ta
extend ta ail ils territorial unils or only ta one or more of them, and
may substitute ils declaration by another declaration at any lime.

2. These declarations are ta he notified to the depositary
and are ta state expressly the territorial unils ta whieh this Protocol
extends.

3. If a Contracting State makes no declaration under
paragraph 1, this Protocol is ta extend ta ail territorial unils of that
Contracting State.
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Article XXVlll

Temporal Applicatioll

This Protocol appHes in a Contracting State ta rights and
interests in aircraft abjects created or arising on or aner the date on
which this Protocol enters into force in that Contracting State.

Article XXIX

Declaratiolls a"d Reservatiolls

No declarations or reservations are permitted except
those expressly authorised in this Protocol.

Article XXX

Declaratiolls disapplyillg certaill provisiolls

A Contracting State may declare at the time of
ratification, acceptance, approval of, or accession ta this ProtocoI that
il will not apply any one or more of the provisions of Articles VIII
and X ta XIII of this Protocol.

Article XXXI

Subsequcllt Dec1aratiolts

1. A Contracting State may make a subsequent deelaration
at any time aner the date on which it enters into force for that
Contracting State, by the deposit of an instrument ta that effect with
the depositary.
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2. Any such subsequent declaratian shall take effeet on the

first day of the month fallawing the expiration of [twelve) manths
aner the date of depasit of the instrument in which such deelaratian
is made with the depasitary. Where a longer periad for that
declaration ta take effeet is specified in the instrument in which such
declaration is made, il shall take effeet upon the expiration of such
longer periad aner ils depasit with the depasitary.

3. Notwithstanding the previaus paragraphs, this Protacol
shall continue ta apply, as if no such subsequent deelaration had
been made, in respeet of ail righls and interesls arising priar ta the
effective date of that subsequent declaratian.

Article XXXII

Witltdrawal olDeclaratiolls alld Reseroatiolls

Any Contracting State which makes a deelaratian under,
or a reservatian ta this Protacol may withdraw it at any time by a
formaI notification in writing addressed ta the depasitary. Such
withdrawal is ta take effeet on the first day of the manth fallawing
the expiration of [three) manths aner the date of the reeeipt of the
notification by the depasitary.

Article XXXIII

DClIllllcintiolls

1. This Pratacal may be denaunced by any Cantracting
State at any time aner the date on which it enters inta force for that
Contracting State, by the depasit of an instrument ta that effeet with
the depasitary.

2. Any such denunciatian shall take effeet on the first day
of the manth fallawing the expiration of [twelve] manths after the
date of depasit of the instrument of denunciatian with the
depasitary. Where a longer periad for that denunciatian ta take effeet
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Article XXXV

(v) the deposit of an instrument of denunciation of
this Protocol together with the date of its deposit
and the date on which it takes effeet;

(b) transmit certified true copies of this Protocol to ail
signatory Contracting States, to ail Contracting States
acceding to the Protocol and to [....);
(c) provide the [International Registry Authority]
[Registrar] with the contents of each instrument of
ratification, acceptance, approval or accession sa that the
information contained therein may he made publicly
accessible; and
(d) perform such other functions customary for

depositaries.

is spedfied in the instrument of denunciation, it shall take effect
upon the expiration of such longer period after its deposit with the
depositary.

3. Notwithstanding the previous paragraphs, this Protocol
shall continue to apply, as if no such denunciation had heen made, in
respect of ail rights and interests arising prior to the effective date of
that denunciation.

Article XXXIV

Establishment a/ld respo/lsibililies ofRevil!W Board

1. A five-member Review Board shall prompHy be
appointed to prepare yearly reports for the Contracting States
addressing the matters speeified in sub-paragraphs (a)-(d) of
paragraph 2. [The composition, organisation and administration of
HIe Review Board shall be determined, in consultation with other
aviation interests, joinHy by the International Institute for the
Unification of Private Law and the International Civil Aviation
Organization].

2. At the request of not less than twenty-five per cent of the
Contracting States, conferences of the Contracting States shall be
convened from time ta time to consider:

(a) the practical operation of this Protocol and its
effectiveness in facilitating the asset-based financing and
leasing of aireraft objects;
(b) the judicial interpretation given to the terms of the
Convention, this Protocol and the regulations;
(e) the functioning of the international registration
system and the performance of the [International
Registry Authority] [Registrar and ils oversight by the
Intergovernmental Regulator]; and
(d) whether any modifications to this Protocol or the
arrangements relating to the International Registry are
desirable.
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Protocol;

and

DepositanJ arrallgelllellts

This Protocol shall be deposited with the 1....].
The [....] shall:
(a) inform ail Contracting States which have signed or
acceded to this Protocol and [....] of:

(i) each new signature or deposit of an instrument
of ratification, acceptance, approval or accession,
together with the date thereof;
(ii) each deelaration made in accordance with this

(iii) the withdrawal of any deelaration;
(iv) the date of entry into force of this Protocol;
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APPENDIX

FORM OF IRREVOCABLE DE-REGI5TRATION
AND EXPORT REQUE5T AUTHORI5ATION

[lnsert Date]

To: [lnsert Name of National Registry Authority]

Re: Irrevocable De-Registration and Export Request Authorisation

The undersigned is the registered [operator] [owner]* of the
[insert the airframe/helicopter manufacturer name and model
number] bearing rnanufacturer's seriai number [insert manufacturerts
seriaI numberJ and registration [number] [mark] [insert registration
number/mark] (together with ail installed, incorporated or aUached
accessories, parts and equipment, the "aircraft").

This instrument is an irrevocable de-registration and export
request authorisation issued by the undersigned in favour of [insert
name of obligee] ("lite authorised party") under the authority of
Article XIII of the Protocol to the Unidroit Convention on
International lnterests in Mobile Equipment on Matters specifie 10
Airerait Equipment. In accordance with that Article, the undersigned
hereby requests:

(i) recognition that the authorised party or the person it
certifies as its designee is the sole person entilled to:

(a) obtain de-registration of the aircraft from the
[insert name of national aviation registry]
maintained by the [insert name of aviation
authority] for the purposes of Chapter III of the

Select the teern that reneets the relevant nationality registration
criterian.
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Chicago Convention of 1944 on International Civil
Aviation; and
(b) export and physically transfer the airerait from
[insert name of country]; and

(ii) confirmation thal the authorised party or the person
it certifies as its designee may lake the action specified in
clause (i) above on written demand without the consent
of the undersigned and that, upon such demand, the
authorities in [insert name of country] shall co-operate
with the authorised party with a view 10 the speedy
completion of such action.

The rights in favour of the authorised party established by this
instrument may not be revoked by the undersigned without the
written consent of the authorised party.

Please acknowledge Y0uf agreement 10 this request and its
terms by appropriate notation in the space provided below and
lodging this instrument in [inserl name of national registry
aulhority].

[insert name of operator/owner]

Agreed 10 and lodged this By: [insert name of signatory]
[inserl date] Its: [insert tille of signatory]

[insert relevanl notational details]
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