
pg. n/a

- ' 

SHATIBï's PHILOSOPHY OF 

ISlAMIC lAW 



SHAJIBï' S PHILOSOPHY OF ISIAMIC IAW 

An Analytical Study of Shëi!ibï' s Concept of ma~laba in Relation to 

His Doctrine of maqa~id al-shar'Tca with Particular Reference to 

the Pi"oblem of the Adaptability of Islamic Legal Theory to 

Social Change 

A Dissertation 

Presented to 

the Faculty of Graduate Studies and Research 

MeGi" University 

ln Partial Fulfilment 

of the Requirements for the Degree of 

Doctor of Phi losophy 

by 

Mu~ammad Khôl id Mas(üd 

Institute of Islamie Studies 

McGill University 

Montreal 

March 1973 

@) Mul?aIDIDad KhBlid Mas cM 1973 



Author 

Title 

Department 

Degree 

ABSTRACT 

Mubammad Khalid Mas(üd 

Shatib"i' s Philosophy of Islamic Law: An analytical 
study of Shatib"i' s concept of ma~laQa in relation to 
his doctrine of maqà}id al-Sharlca with particular 
reference to the problem of the odaptabil ity of 
Islamic legol theory to social change. 

Institute of Islamic Studies 

Ph. D. 

Tl,is thesis studies Shâtibi' s (d. 790/1388) frequently quoted yet little explored 

and often misunderstood concept of ma~labo. The thesis argues that Shatibi' s 

doctrine, that the protection of the ma~la~a of men is the main objective of Islamie 

law, was a produet of the grave need of hi s time to adapt Islamie lega 1 theory to 

new social conditions. Certain theological and moral considerations had limited 

the validity of ma~laba as a principle of legol reasoning. After an analysis of 

such considerations, Shë!ibi proposed ma~laba as the most fundamental source of 

Islamic law. Shatibi was, however, reluctant to accept the logical conclusions 

of his argument and let his definition of ta'abbud be ambiguous. 

The study suggests that this doctrine could have led lslamie legal philosophy to a 

positive outlook in separating legal obligation from theological and moral ones if 

the analysis were carried on further ta refine the ambiguities remaining in the 

doctrine. 
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CHAPTER 

THE PROBLEM 

ln recent years, a number of Muslim countries ' governments have 

adopted policies to initiate the pro cess of social change and mo­

dernization of various institutions, perhaps the most basic of which 

is law. Such attempts have been supported by Muslim modernism -­

a movement born out of the cantact of the world of Islam with 

Western Civilization -- which aimed at adapting Islam to modern 

conditions by renovating various medieval institutions. Vorious 

segments of the Muslim people opposed modernization of Islam 

claiming that the teachings of Islamic law did not allow ony change. 

The modernists, on the other hand, have consistentlymaintoined that 

Islamic low is adaptable to social change. 

The above controversy has brought to the fore the problem of the 

adaptability cf Islamic law which has been so widely discussed, yet 

remoins debatable. The problem has been generally formulated in 

the form of the following question: Is Islamic law immutable or is 

it adaptable to the extent ~hat ~he change and modernizotion sought 

can be pursued under its aegis? 



Broadly speaking, there have been two points of view in answer to this question. 

One view, which is shored bya large number of lslamicists such as C. S. Hurgronje 

and J. Schacht, and by . most of the traditionol Muslim jurists, maintains that 

in its concept, and according to the nature of its development and methodology, 

lslamic law is immutable and hence not adaptable to social changes. A second 

view, which is upheld bya few experts on lslamic law such as Linont de Bellefonds 

and by the majority of Muslim reformists and jurists such as ~ub~r Ma~ma~nï, con-

tends that such legal principles as the consideration of ma~laba (roughly translated, 

human good), the flexibility of lslamie law in praetiee and the emphasis on 

ijtihad (independent legal reasoning) sufficiently demonstrate that lslamic law is 

adaptable to social change. 

Recent studies have touched almost ail the aspects of the problem of the adaptability 

of Islamic law. Nevertheless, the matter still remains confused, if not unattended. 

A c1ear analysis should not aim to settle the debate in favour of one or the other 

view. In fact, the continuation of the debote points out, ot least, the fact that 

elements of both adaptabi lit y and immutabi lit y exist in lslamic law. An attempt 

to decide ïn favour of one side, especially if it be motivated by dogmatic, 

political, or apologetic considerations, may only further the confusion. 

Before any general conclusions be drawn regarding the adaptability of Islamic law, 

the problem requires a great deol of spade work. For a clear analysis to be 

achieved, the primary task is to study the various aspects and levels of this problem 

which should be distinguished sharply from one another and yet be studied in con-



junction with one another. Furthermore, since Islamic theory has developed 

through the writings of various jurists having different historical backgrounds, the 

problem of adaptability requires to be studied in specifie reference to individual 

jurists in their historical settings. 

ln a general sense, recently the problem of adaptability has been studied in 

reference to the following three aspects: the concept of the nature of Islamic law, 

its history and ifs methodology. Generally no distinction has been maintained 

among these three aspects; conclusions obtained From the analysis of the history 

of Islam ic law, for instance, have been read into the concept of its nature and 

vice versa,. It is not possible to deol with ail three of these aspects in one dis­

sertation. The present treotise will study onl y the concept of the nature of Islamic 

law in reference to the problem of the adaptabil ity. This choice is val id because 

a discussion of the adaptability of Islamic law, even in relation ta the aspects of 

history and methodology, leods back to the concept of the nature of Islam ie law. 

An analysis of the concept of the nature of Islamic law in the above context 

requires a detailed study of the essential ideas in Islamic legal theory, especially 

those pertinent ta the question of adaptabil ity. Ma~laba is one such idea. This 

concept is of fundamental sign ificance to the proponents of the adaptobil ity view. 

They argue that Islamic law aims at the ma~liQ (plural of ma~laba) of man, hence 

logically, it should welcome any social change that serves this purpose. Further­

more, with such an objective in view Islamic law cannot be rigid and inert in 

regard to social change. 



Among the very few jurists who treated the concept of ma§laba as an independ-

0.(.-

ent principle of legal theory, Abü Isl,:Jaq Ibrahim b. MÜsâRhëitibi (d. 790/1388) 

tJ· - -
made one of the more significant contributions. In his al-Muwëïfaqat, l'Sha!ibi 

presented a doctrine of maq~~id aI-shorT "0 (the purpose or ends of law) which 

comprises an exposition of the various aspects of the concept of ma~Jo~o os a 

principle of legol theory. Sha!ibt is therefore a valid choice for a study _, the 

requirements of which we have discussed above. 

The choic,:: of Shëitibï is further prompted by fhe fact that in their support of the 

adaptabil ity-view, it is largely Shëtibi upon whose arguments the modern reform-

ists have relied. 

ln fact, Sha!ibï is one of the jurists to whom modern writers on u~ül al-fiqh 

(Islamic legal theory) owe their greatest debts. His books al-Muwëifaqat and 

01-1 Cti~m are so extensively used by modern authors on Islamic law that one 

cannot doubt the significance of Shatibl' 5 contribution to the modernists' concep-

tion of Islamie law. In partieular, the concept of ma~laba, which is one of the 

essential elements of the modernist conception 
l
, is derived From Shëi!ibï to a great 

extent. 

ln Egypt, Mu~ammad cAbduh used to advise his students and scholars to study 

al-Muwèifaqëit in order to understand the real nature of "Islamie law making" 

(al-tashri' al-lslam1)2. In Pakistan, Abu' 1 A (la Mawdüdi, in his programme to 

introduce Islamic law in Pakistan, recommends the translation of 91-Muwafaqat, 

among other books on the philosophy of law, into national languages, "50 that cur 



legal experts may acquire a deep insight into and gain a correct understanding 

of the spirit of Islamic Fiqh Il. 3 

Since its first publication in 1884 in Tunis, five editions of al-Muwafaqot have 

so far appearei, ail edited and annatated by weli-known scholars such as Müsa 

Jar Allah
5

, Mubammad al-Khi~r ~usayn and 'Abd Allah Daréiz. 

Evidence for the merit of Shë!ibl 1 s lengthy work may be drawn not merely from 

the number of editions it has undergone but, more importantly, from the rank which 

al-Muwafaqët soon attained among Muslim works on law. It came to transcend 

even the limits of the Sunnl schools of law. With few exceptions, modern Muslim 

authors on legal matters or theories invariably refer to Sha!ibi as an authoritYi 

often they draw heavily upon his doctrines. The works of the following eminent 

al. r 

authors IJdequately substantiate this point: Abû Zahra, Ma'rûf,pawailbT, Mu~ammad 
c..t.-

Iqbol, Muhammad Khudri, Yüsuf Müsa, Mustafa Zarqa', Abü Si.Jlna and Abü ~bd Allah • A· .~ 

~ 6 
Umar. 

Furthermore, some modern authors grant to Shèi!ibï a rank as high as that of a 

mujaddid (religious reformer believed to appear ot each turn of a century). Rashld 

Rida counts him among the mujaddids of the 8th/14th century and regards his con-. ----
tribution as equal to that of Ibn Khaldü/. Fëi~i1 Ibn 'Ashür

8 
and(Abd al·Mutaqll 

al-~a'fdi9 also express the some opinion, but ?a' ldf adds that Shëi!ibï ranks along­

side/~hëfi'ï in sigr.ificance, because his exposition of the goal and spirit of Islamic 

law made it possible for Islamic law to escape the impasse into which the strict adher­

~- -
ence to the limits defined by"Shëifi(i in u~ül al-fiqh had led. 

• 



The present dissertation, therefore, proposes to seek an answer to the following 

question: What are Shatib'f ' s views on the adaptabi lit y of Islamic legal theory . 
to social changes? To answer this question it undertakes to study Shë!ibT! s 

doctrine of maqëi~id al-sharï'a whieh emerged as an exposition of his eon-

cept of ma~la~a. 

Before an analysis of Sharibl' s views ecin be launched, the question requires 

a proper understanding of the following terms: 1 adaptability' , 'Islamie legal 

theory', • social changes 1 
, and 'mailaba~ A separate chapter (Chapter Two) 

is set apart to develop a full analysis of these terms. 

The question also requires a proper appreciation of the present status of studies 

on the question for whieh the answer is sought. Sha!ibÏ' s concept of mailaba 

as a principle of adaptability in Islamie law has not been yet directly investi-

gated. Scholars have, however, sometimes easually, and sometimes speeifi-

cally, expressed their views regarding ShëribÏ' s thought and the concept of 

ma~laba. Although the discussions on these two matters are not neeessarily 

connected with each other, yet since ~hey sometimes bear upon one another ( 

a survey of previous studies on both matters is necessary. 

It is curious te note, however, that despite the prominence and the wide 

aeknowledgement of Shë!ibï 1 S contribution, no exclusive study is yet known 

to hove been made either on the life and works of Shëitibl or on his legal 

thought. 



Two reosons con, perhaps, be suggested for the absence of such studies. 

One, as <Abd Allëih Dorez, the commentator on al-Muwafaqëit, remarks is 

the fact that Shëi!ibï l s thought is too difficult and too complex to be easily 

10 
penetrated. Margoliouth also referred to ' confusion and subtlety in 

Sh- 'bol ' 11 a!1 1 S vlews. This complexity is not due to any abstractness of thought 

or to any I:i,zarreness in his style or in his choice of words. His style is lucid, 

and his discussion is systematic and c1ear. The difficulty in understanding 

Shëi!ibi lies, rather, in the fact that a study of his thought demands not only 

a sufficient knowledge of the development of u~ül al-fiqh in prior times, but 

olso a fair acquointance with the development of the doctrines of fiqh, theology, 

philosophy and mysticism and more importantly, there is required a knowledge 

of the political, economic and social developments in Shëi!ibï l s time as weil. 

Without this background knowledge his views appear to be contradictory, 

vague or abstract, and hence difficult to follow. 

The second reason has to do with a generally skeptical attitude of Islamicists 

towards studies of Islamie doctrines on the formol level. Gibb, for example, 

warns against studying theological doctrines arguing that since Islamic theology 

is always forced into extrema positions, it exhibits a predilection for words 

and form.lslami c doctri ne thus presents an outer formu lotion rather than an 

inner function or reality. Hence islamic doctrines,taken literally,are not of 

much help in understanding the inner religious attitudes of Muslims. 12 

Such wan ~ngs discouraged any study of Islamic doctrines per ::' including legal 



theory. In his discussion of Islamic legal theory, S. Hurgronje dismissed a 

discussion of the question of whether ail acts are forbidden by nature and only 

those specified by the divine law may be allowed ••• saying that IIthese and 

similar questions may be of importance to the Imam al-':Iaramayn, but they 

do not help us to a correct understcmding of Islam ll
• 13 Chehata maintains 

that u~ül al-fiqh was born independently of fiqh and developed without in­

fluencing the science of law or being influenced by it.
14 

Schacht concludes 

that the theory of u~ül al-fiqh is of little direct importance for the positive 

. 15 
doctrines of the schools of law. Why, if a study of u~ül al-fiqh has no 

relevance to the understanding of fiqh and is merely a consideration of words 

and forms if studied ~ ~, should it be studied at ail? 

The first printing of al-Muwëifaqèit in 1884, though diligently edited, did not 

contain any commentary or analysis of the work. In 1909 the second printing 

appeared with an introduction in Turkish by Müsë Jar Allëh. In 1913 sorne 

extracts from another of Shëitibl' s work - AI-I<tisém, appeared in the Coiro . ----~ 

journal AI-Manëir. These extracts stirred the interest of scholars in Shëi!ibi. 

al~ 

ln 19161 Ignaz Goldziher, in his translation and critical study of"GhazalÏ's 

work Fa9ëi)i~ al-Batiniyya made use of these extracts to compare Sha!ibi with 

Ghazali. Although Goldziher' s knowledge about Shëi!ibT was limited (only 

the above-mentioned extracts and Turkish introduction were avai lable to him), 

and although he confused al-I<tiylm with gl-Muwëifaqët (as he insisted on 

identifying these extracts as part of al-MuwQ{qqgt), yet he is the first scholar 



who tried to place Shëi!ibï' s thought into a historical perspective. While com­

paring simiiarities in the treatment of the Bëi!inls by Ghazéili and Shatibï, he 

found Them identical. He, therefore, drewa general conclusion that lIin 

many ways Shéi!ibï is through and through penetrated with the ideas of Ghazèilf".16 

Rashld Riga, himself a warrior against bid'a, was largely responsible for creating 

the image of Sha!ibi as a crusader against bid'a. After publishing the above­

mentioned extracts from Shë!ibi on bid<a in AI-Maner, he edited and published 

Shëi!ibi's al-I(ti~m in 1913/1914. 

This theme was further stressed by Rashïd Riçla in the biography of Mu~ammad 

<;A.bduh which was published in 1931.
17 

AI-I(tiËm was reviewed by D. S. Margoliouth in The Journal of the Royal 

Asiatic Society in 1916. In his very brief review Margoliouth described the 

work as "occupied with juristic subtleties and distinctions which become more 

and more confused towards the end of the book". 18 Thus implicitly he rejected 

the work as not worthy of further scholarly attention. 

1 t was about the sorne time that, on the suggestion of Goldziher, a notice on 

Shô!ibï was included in Brockelmann' s Supplement. This notice was based 

entirely on the information provided by Goldziher. Sorne of the factual mistakes 

by Goldziher were also included without correction. 19 

About the sorne time, Mubammad Khugrï (d. 1927) a teacher at Gordon Law College 

in the Sudan at that time, published his U~ül al-fiqh, for which, in many ways, 

he drew heavily upon Shâ!ibi' s al-Muwéifaqëit, He also disclosed in the 



preface that it was on the suggestion of Mubammad ~bduh that he had turned 

to AI-Muwafaqat for understanding the nature of Islamic legislation (asrar 

al-tashriC al-Islamf). 20 

While Rashld Riçla's interpretation of Sha!ibT depended solely upon AI-ICti;;Om, 

that of Khuçlrl was entirely shaped by a I-Muwafaqat. 1 n the former he appears 

as a crusader against bidca, while in the latter as a philosopher-iurist. 

Khucjrl argued that Shëi!ibi' s teachings present the real spirit of Islamic law 

which had been forgotten by medieval jurists. 

Mubammad ~asan al-Ijajaw'f, in his lectures on the history of Islamic Jurispru­

dence, given in 1918, did not differ greatly from Riga and Khugrl in presenting 

Sh- 'b';' . ~ 21 
a!1 1 s Image as a reformer. But believing in this image he misread 

Sha!ibl ' s concept of obedience (Ta{abbud), Ijajawï, in his lectures, main-

tained that the flexibility of Islamic law was lost in later Islamie history as 

the jurist extended taCabbud even to those acts which fell under the categcry 

of muCOmalât. A certain correspondent, in order to refute Ijajawf' s argument, 

quoted Shëi!ibl on the point that the consideration of Ta<"abbud is inevitable 

in muCémalat as weil, To reject this argument 1 Ijajawl referred to(lzz al-Di n 

<Abd al-Salam in his support and judged the quotation from Shalibï in this 

light as he said: 

"This (statement of'lzz al-DTn) is opposite to your quotation from the 

author of al-MuwofaQat where he narrowed (the application of ma~la~a) 

by imposing taCabbud on ail categories of acts, But he (Shëi!ibl) did 

not support his contention with any proof. Il 
22 



Il 

We shall deal with this point in detail later in the course of our discussion. 

It must 1 however 1 be pointed out at the moment that such an i nterpretation of 

Shë!ibl' s view of taCabbud is quite misleading. Shë!ibi certainly differentiated 

between two kinds of obligations, those which are absolute and not subject to 

changes, consisting of 'ibadët, and those which are relative and subject ta 

changes, consisting of 'odot which include mu(amalot. The former are 

ta<abbudl and the latter maslahi. This distinction is mointained on the first .. , 

level, i.e. that of shari c , though both may become ta(abbudT on the second 

level, i.e. that of mukallaf. 

ln 1941 Lopez-Ortiz published his invaluable detailed study of certain fatawa 

(responsa) given by Granadian jurists of the fourteenth century. 23 Among 

these Shëï!ibi' s fatowa were also included. This study provides us with the 

actual historical context ogainst wnich Shëi!ibl' s doctrine can be studied. 

Although Ortiz' s study is not concerned with the philosophical questions of a 

legal theory and thus does not include al-Muwafaqëit, yet he confirms that 

in hisfatëiwa, Shotibl relied on the notions of tashll (facilitation )and 

Isti~lab. . Shà!ibf defended custom against the rules of fiqh. It is 0150 

significant to note that Ortiz was impressed by the deep insight that Shëi!ibl 

showed into the economics of the society. 

Since Ortiz was concerned with Sha!ihf' s fatëiwë and not with his phi losophy 

of law, one might be misled by his remarks to conclude that Shëi!ibi' s reference 

to tash11 and Isti~lob was a measure of expediency. Su ch an understanding of 



,'f 

Sha!ibl is misleading because the principle of ma~laba in ShëJibl ' s legal 

philosophy is a basic concept; not an expedient method of legal reasoning. 

Lopez-Ortiz 1 S remarks may, however, be best understood in reference to 

Shë!ibl ' s doctrine of the Ends of the law. 

ln 1916, in his study on Malik b. Anas, Abu Zahra observed that on the problem 

of 'Umüm and Khu~ü~ (the general and specifie use of wordsjexpressions in 

general or specifie meanings), Shëi!ibl forsook the Mëilikï stand in favour of 

- 24 
that of the l:Ianafis. 

We need not go into the detai Is of Abü Zahra 1 s explanation. It is sufficient 

to note thot Hanofls and Malikls disagree on the definition as weil as on the . 
legol value of 'ëmm and~. According to Abu Zahro, for l:Ianafls, the 

'ëimm is rated as definite or absokte (qa!'i); while for Mëlikfs it is only 

probable (~annÏ). Both schools, however, agree that Cl qa(i can be parti cu­

larized (takh~f~) only by another qat'i; consequently, I:lanaffs reject partieu-

larization of the Qur'éinl commands by those abëidfth which have only 

probable (~I) authenticity. Mèïlikfs, on the other hand, accept such par-

ticularizations, because, for them it is only the kha?~ in the Qur'ëin, which 

is qafi, and which cannot be particularized bya probable badÏth. 

ln 1951 cAbd a I-Muta'ëi 1 al-~a(fdf observed that in matters of dogma, Shëi!ibf 

was rigid like other jurists such as Ibn Taymiyya and Ibn Qayyim. ~a(ïdi refers 

to Shëtibl ' s view of ribat to uphold his point. He states that Shëitibî declared 
• -L • 

that to dwell in a ~ for the sake of cibëda only, constitufes bidca. 25 



Fadil ibn C Ashur credi ted Shëi!ibi with providi ng an escape from the impasse 

that Islamic jurisprudence faced in the fourteenth century. Furthermore( ac­

cordi ng to Ibn (Ashür, Shë!ibi rejected the di fferentiati on between theoreti ca 1 

and practical religion - a distinction which was maintained by a number of 

theologians and philosophers.
26 

ShaJibf insisted on , unity in the essence 

of religion. That is why he also opposed the practice of classification of 

bid<a into praise-worthy and condemnable. 

Ibn cAshür argues that ShCi!ihl and Ibn Lubb had fundamental differences on the 

legally binding nature of certain acts. By binding nature Ibn <"Âshûr means 

the process of acts being or becoming 'ibcldat or religious obligations. Ibn 

(Ashûr concludes that ShëiribT' s concept of religion was more comprehensive 

than most other jurists because he considered the payment of taxes to govern-

ment to be a religious dut y, th us regarding them as 'ibëdët. 

ln a study of transactions in the Shar"fca, made in 1955, ?Ubbi Ma~maJOnT was 

struck by the modern subjective approach adapted by ShCi!ibi in torts.
27 

Shë!ibi maintained that if an oct which is legal in itself is committed with the 

sole intent of inflicting in jury upon others, it is legally prohibited and must 

be prevented. Ma~ma~ni observed that this subjective approach is quite 

modern as it directs itself to the i ntent of the person exercising the right. 

This approach also stands in contrast ta the traditional objective approach as 

formu la ted in the Ma ja lia • 

It was, perhaps, this finding that led Mabma~ënï to a further study of Shëitibi. 



ln his lectures in 1962 he was more enthusiastic and admiring of ShëribL 

Mahmascini believes that the foundations of the modern renaissance in Islamic . . 
legal thought were laid in the fourteenth century by the Muslim jurists who 

wrote on the methodology and the ends of Islamic law. In these writings 

they were the precursors of western legal philosophers such as Montesquieu 

who taught that the evolution of law takes place conditioned by local, 

temporal and situational changes. Ma~ma~nï reco:ls Shihëb al-Dlnparaff, 

(Izz al DÏn (Abd al-Salam, Ibn Qayyim and Sha!ibf as such philosophers of 

low. Among them, however, he singles out Shëi!ibT for the finest exposition 

of Islamic jurisprudence and philosophy of law. 28 

Since 1960 references to Sha!ibî have become 50 frequent in almost every 

work on Islamic law that a complete account of them is quite impossible. 

Further, such an account would not be relevant to our purposes because few 

of these works aim to study Shëribi' 5 philosophy. We wi Il, however, take note 

of some of the more important recent studies. 

ln his Islamic Methodology in History published in 1965, Fazlur Rahman dis-

cusses Shatibi' s views in detoil to a far greater extent thon eorlier scholors. 

Rahman, in his Islam, considered al-Muwëifaqëit as a work on the philosophy 

of law and jurisprudence.
29 

Rahman has observed Shë!ibi' s views on the 

following points: his concept of knowledge, his views about the role ofhuman 

reason in acquiring knowledge, and his views on ijtihëd and taqlfd. Since 

these points have been studied mainly in reference to Shëi!ibi' 5 epistemology, 

Rahman finds Shëi;ibï little different from other Muslim thinkers in whose 
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arguments Rahman sees a "patent denial of faith in the intellectual and moral 

f " 30 powers 0 man • 

Rahman, however, is reluctant to carry the above conclusion to Shëi}ibl' s legal 

thinking. He observes that although Shèi!ibi "categorically den;es that reason 

has any primary role in law-making or even in the formulation of the moral 

imperatives, yet he (Sha"tibï) himself has exerc;sed a great deal of rational power 

in fixing the "goals of Sharl <a. ,,31 

He also finds an irrplicit confusion in Sha!ibï' s statement about ijtihad that it 

"is the necessary dut y of a Musl im" along with the stipulation that the ijtihëid 

should not contradict the objectives of Sharï~. Rahman finds this stipulation 

incons;stent because the objectives of the lawgiver cannot be formulated without 

h . f .. °h-d 32 t e operation 0 'itl a • 

The above observations have significant implications for our question. Goldziher' s 

suggestion of Ghazâl Ï' s thorough infl uence on Shâ!ibT may mean Shëi!ib1' s accept-

ance of Ghazali' s view on ma~la~a. Ghazali is known to have reiected ma~laba 

mursala. His influence on Sha!ibi would thus amount to the rejection of the 

adaptability of lslamie legal theory to social changes. Shèi!ibl' s opposition of 

bid<a (innovation), as presented b}' RashTd Rigéi and others, signifies that he 

bel ieved in the immutabil ity of I5lamic law. 

;e8aiawï, tCidï and Rahman conc\ude that Shëi!ibf was rigid, conservative and 

opposed to rational interpretation of legal matters. In other words, they are 

suggesting that Shëi!ibÏ would oppose the accommodation of Islamic law to social 

changes. 
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On the other hand, "Khu~ri, Ma~ma~ëini and Lopez-Ortiz have observed thot 

his views in legal matters were flexible and that he preferred the consideration 

of human need to the hardship incurred in following the legol texts to the very 

letter. 

_ _ _ crf-_ 

Ibn cAshür ' s interpretation of Shë!ibi' s concept of din (religion) and~ttajawi' s 

conclusion about Sha!ibi ' s conception of taCabbud (obedience) have very serious 

implications for Sha!ibl ' s view of the adoptability of Islamic law. An 011-

comprehensive concept of religion and an ali-inclusive conception of obedience 

suggest thot Shà!ibl views every legol and social change from the angle of 

"religion" and "obedience" which only imposes limits on the adaptability of 

Islamic legal theory to social changes. 

Abü Zahra 1 s comment has obvious methodological impl ications. It suggests 

that Qur'ëin and ~adïth, being qa!cï (definitive), cannot be particularized by 

what is ~ (probabl e). In the 1 ighr of this view, if the concept of ma~laba is 

employed to particularize the Qur'ân and Ijadfth, it must either be inval id, or 

the concept of ma~labo must be proven to be as definitive as the Qur~an and 

HadIth. , 

To conclude, the scholars are disogreed as to the assessment of Shayibl ' s contri-

but ion to Islamic jurisprudence. Their disagreement stems from their differences 

of understanding and interpretation of Shëitibl ' s basic terms such as bid<a, 
. ----

taCabbud, dln, etc. As is shown in the following chapters, the above terms are 

related to Shëi!ibl ' s conception of ma~laba which is the basis of his doctrine of 

maqë~id al-sharîca, and they cannot be properly understood in isolation From this 



Il 

conception. In fact 1 the confusion and sometimes the misinterpretation of these 

terms is caused by disregarding their relatjonship to Shâ}ibï' s conception of 

ma~laba • 

Recently there have been a few significant studies of the concept of mailaba 1 

but they have not paid due attention to Shëi!ibT. The present study contends that 

by failing to take into account Sha!ibi ' s conception of ma~laba, recent studies 

have fallen short in bringing out the real significance of the concept of ma~laba 

as a principle of adaptability of Islamie law. 

Critical remarks and studies of the concept of mailaba in western scholarship 

started to appear in the nineteenth century. This was the period when Musl im 

reformists of Islamie law had revived the interest in the concept of ma~laba as a 

principle of change. Before going into the details of the critieism of the concept 

of mailaba by modern scholars, some remarks about the emergence of the concept 

of ma~laba among modern Muslim scholars must be made. 

ln 1857 the (Ahd al-Aman, a document of reforms in Tunisian law, was issued. 

This document later became the fundamental legal instrument in the 1860 Con-

stitution - "the first Constitution to be issued in any Muslim country in modern 

times".33 ln its preamble, ma:laba was referred to as the principle of interpret-

ation of low: "God ••• who has given justice as a guarantae of the preservation 

of order in This world, and has given the revelation of law in accordance with 

human interests Lma~ëil ibJ. ,,34 The document then expounded the following 

three principles as the components of the concept of ma~laba: "liberty, security, 

1
0 ,,35 

equa Ity • 



ln 1867 Khayr al-Oln Pasha, in his Aqwam al-masal ik, reaffirmed that the prin­

ciple of ma~laba must be the supreme guide of the government. 36 He found 

this principle extremely significant as it could be used to justify a change of 

institutions in the interest of the public as weil as to condemn a change when it 

d bl " 37 oppose pu IC rnterest. 

thL 
ln 1899, in his speech on the reforms in the court systems in Egypt and/.Sudan, 

Mubammad 'Abduh also stressed the use of :m::t!cbc c:; c 9~:d';ng principle in 

law making. 38 J, Schacht has argued that the principl e of ma~iaba, aceording 

to 'Abduh, was preferable to the literai application of Islamic law.
39 

Henry 

Laoust has also observed that the principle of ma~laba was one of the two ideas 

on the basis of which <'A.bduh considered Islam to be superior to Christianity. It 

is because of this principle that Islam has a sense of reality more developed than 

Ch ' , • 40 rrstlanrty. 

It is to be noted that Khayr al-Oln and 'Abduh both referred to ma~laba as a 

principle of interpretation of law - and as such a prineiple of change, dynamism 

and adaptabil ity. 

The same theme, in varying versions, has been repeated by a large number of 

modern Muslim scholars of Islamie law. Among them the following are notable 
~-

illustrations: Rashld Risla, ~ubbl Îv\abma~nl, (Abd al-Razzaq fSanhürl, Ma(rüf 

~e- .J..- 01.- a.J-
"Oawal ibl, Mustafa"Shalabl, 'Abd al-WahhCib Khallâf, Muhammad Khudrl and 
l'" /1. ". 

Mustafa Abü Zayd. 41 , . 
ai.-

ln 1906, AI-Maner published Najm al-Ol",Iawfl' s treatise on ma~èilib. Tawfl, (1.. 



~anbalf jurist, sometimes also considered a ShVf, represented radical views on 

ma~laba. For example, he held that the principle of ma~laba could even restrict 

(tQkh~ï~) the application of ijmc< as weil as that of the Qur'on and Sunna if the 

latter were harmful to human interests. This publ ication raised a strong reaction 

among the conservative group of scholars in Egypt. Consequently Iawff as weil 

as the concept of ma~la~a was bitterly opposed. Only to iIIustrate this opposition, 

we quote Zëhid al-Kawtharf as follows: 

"One of their spurious methods in attempting to change the Shar C 

in accordance with their desires Îs to state that 'the basic prin­

ciple of legls!ûtlon in such matters (lS relating to transactions 

among men is the principle of mailaba; if the text (na~~)opposes 

this mailaba, the text should be abandoned and ma~la~a should 

be followed'. What an evil to utter such statements, and to 

make it a basis for the construction of a new Shore. This is 

nothing but an attempt to violate divine law ~har( al-llahT) 

in order to permit in the nome of maslaba, what the Share has 

forbidden. Ask this libertine (al-Tâ'jfr) what is this ma~laba on 

which you want to construct your ~q,~? • • • The first person to 

open this gate of evil ••• was Naim')awffj3ônbali ••• No Muslim 

has ever uttered such a statement ••• This is a naked heresy. Who­

ever listens to such talk, he partakes of nothing of knowledge or 

religion. Il 42 

Kawthari did not deny that the Shar< took into consideration the interests and 

good of tht, peopl e, but what is good and what is bad can only 

be known through revelation. Ma~laba as an independent principle for the inter-

pretation of law has, therefore, no validity whatsoever. 

Kawtharl' s criticism of ma~'aba is typical of the traditional view of the concept. 

To him ma~laba is arbitrary and merely personal. In fact this fear of arbitrariness 

arising from regard for human interests, and resulting in violation of divine law is 



a famil iar feature in the history of the development of Islamic !egal theory. 

Ma~laba and similar legal principles which were employed in favour of the 

adaptabilityof Islamic law, were opposed on the same grounds. In this sense 

the concept of ma~la~a has always been connected with the question of adapt-

abil ity. 

As a problem of legal theory the question of adaptability to social change has 

been a controversial one in the history of ~ al-fiqh. The qaçlfs in the eorly 

courts of law, particularly in the Umawl period, rel ied mostly on ~ (con-

sidered opinion). The use of ra'y generally amounted to a general consideration 

of human needs. The rat y was, thus, a method that kept the then institution of 

law adaptable to social change. 

There, however, existed an opposition to ra'y among the scholars who special ized 

in hadith and in local practiee. These seholars eonsidered the use of ra'y as an . --
arbitrary and therefore unreliable method of making a decision. The diversity 

of laws that resulted from the exercise of ra'y by the qëidls in various cities in-__ ....l.....&.-

creased the number of opponents to the use of ra' y. 

The general attitude of the J:ladfth group was to adhere strictly to the Qur 'an and 

Sunna (of the Prophet as weil as that of his companions), and thus to reject any 

idea of the adaptabil ity of Islamie law. This attitude was motivated by the rel i-

gious apprehension of distortion of Islam ic tradition by the use of ra)y. This atti-

tude was, however, impossible to be maintained in view of the enormous degree of 
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social changes that had taken place in Islamic society by the end of the eighth 

century • 

The literai provisions of the Qur'an and Sunna were insufficient to accommodate 

the growing number of social changes. Even the method of extending these pro­

visions by accepting the ijmëi( (consensus) of the past generation of scholars on 

certain matters failed to meet the demand of accommodation. The need to accom­

modate the changes could not be denied, but how to extend the limited legal 

provisions to adapt to these changes. 

The method of qiyas (analogy) developed as an answer to the need of the adapt­

abilityof Islamic law. Even among the J:ladith group, a large number of scholars 

recognized this need and accepted the validity of the method of qiyas for this 

purpose. The rel igious and theological impl ications of the attitude of the J:ladfth 

group, however, spelled out the same fear of arbitrariness for the method of qiyos 

as it hod done for ra)y. Consequently, the ?-ëihirls who still adhered to the older 

trend of reiecting anything beyond the 1 iteral provisions, opposed the use of qiyos 

and departed from the mainstream of the l:Iadith group. 

Although initially a method of adaptability, yet in reaction to the ?-éihirl and 

similar criticism, qiyéis was soon ushered into the protection of strict forma lit y • 

It was sought as a foolproof corrective of the method of ro>y. To remove the fear 

of arbitroriness, qiyëïs was connected with the "sources" -- the Qur'ëin and 

~odïth. The appeal of this method was so strong thot it overshadowed its opposition 
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as weil as any other methodological developments in Islamic legal theory. 

Nevertheless, the method of ra)y was not completely swept away by qiyas. 

Trends similar to the use of ~ survived in the form of principles such as 

istibsan, isti~lab, ~, munëisaba, etc. Incidentally, rules derived from 

these principles constitute the basis of a considerable part of Islamic law (fiqh) --

probably ev en more than those based on giyas. 

The giyas which was the basis of a number of other methods in extending or 

adapting legal doctrines to social changes, was itself hampered by at least two 

limitations. One was the attitude of formalism which required that in order to 

be conclusive, the analogy must be derived expl icitly from the original sources 

'!he. lM lM· 
(QurJan, Sunna or, ijmë' of early generations). In other words, the basis of 
i' -- l' ,\ 

analogy must be explicitly expressed as a "cause ll or "reasonll for the original 

ruling. This attitude discouraged the use of implicit cause in the original ruling 

as a basis of anal ogy • Aiso this attitude required reference to specifie original 

rul ings rather than encouraging the search for, and the appl ication of, general 

principles or the intent and "spirit" of the law in original rulings. 

The second limitation, which further strengthened the attitude of formalism, 

stemmed from the theological view of the problem of causality in reference to 

the attributes of God. The Ash<arls opposed the idea of there being any cau-

sai ity behind God 1 s actions and speech. Thus, since the command of God, being 

one of His acts, cannot have any cause or motive, the entire method of qiyas 

came to be suspected as wrongly or arbitrarily seeking to appoint causes for the 

commands of God. 
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One of the major consequences of the above 1 imitations - i. e. formai ism and /Ife 

denial of causality - was that the discussion on the problem of social change 

and legal theory became essentially a question of "sources of law". 

To escape this dilemma, the ?ahirfs rejected qiyës altogether. The Shafi'Ïs, 

who did not entirely reject qiyàs, imposed limitations on its application. They 

rejected any method of reasoning or any form of qiyas which was not 1 inked with 

certain specifie rulings in the Qur'an or Sunna. Nevertheless, they could not 

deny the occurrence of social changes, nor could they refuse to accept these 

changes in practice. They had, therefore, to adopt methods such as isti~bab 

(presumption of continuity of a legal evidence) to justify these ,::hanges. ':Ianaffs 

and N\ël ikfs employed certain methods which did not strictly adhere to the require­

ments of the theory of the sources of law, principally~ethods of qiyas. Two such 

methods are istibscn (to decide in favour of something which is considered basan, 

good, by the jurist, over against the conclusion that may have been reached by 

qiyèis), attributed to Ijanaffs, and isti~lëib (to dec ide in favour of something because 

it is considered ma~laba, more beneficial, than any alternative rule decided on 

another basis.) These methods were not accepted by ail the schools. Yet the con­

ceptsof istibsëin and isti~lcb have in common the consideration of human good. 

Invariably the underlying principle in the reasoning of these schools was to favour 

the adaptability of Islamic law. 

ln order to render the concept of mg~lgbg suited to their legal philosophy, the 

ShaW' ï jurists imposed upon this concept the approach of the "sources of law". 
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They divided ma~laba into categories according to its basis in the sources. If 

ma~laba accorded with the sources, it was not disputable, since it was somehow 

justifiable as a method of qiyëis, when it was literally derived from the sources. 

The only category which was questionable was that which was not based on the 

sources. This category was called ma~laba mursala. Naturally for the Shëifi'i 

jurists the only discussion of ma~laba that mattered was discussion of ma~lara 

mursala. This view predominated in other schools, and ev en /IiOlikis eventually 

accepted it. 

The significant consequence of the above categorization of ma~laba was that the 

original idea of ma~laba as a principal independent source came to be disregarded, 

and isti~lëib came to be equated with ma~laba mursala. Recent studies related to 

ma~laba also betray this traditional outlook. 

A brief survey of the significant observations on the concept of ma~laba made in 

recent studies, to which we now turn, illustrates the above comments. 

Ignaz Goldziher compared !sti~lab with istibsëin saying thCit the latter is'a Ijanafi 

principle according to which a decision reached by analogy can be dismissed 

wh en the iegislator finds that this decision opposes a certain matter which he 

believes is useful' , which is to say thot istibson removes the rigidity of law depend­

ing upon the discretion of an individual jurist. Isti~iëib, on the ether hand, depends 

upen a rather objective method; it removes the rigidity of iaw in consideration of 

general human "interests" (mai1aba). He also suggests that isti~lëib partially resem­

bles the Roman legal principle of utilitum publicum as weil as Rabbinic law.
43 



Recent studies on ma~laba can be generally divided into two groups. First, there 

are studies deol ing with ma~laba mursala or isti~lab and 1 second 1 those deal ing 

with ma~laba as such. The focus in the first group of studies is not on ma~laba 

proper but on mo~loba mursala, yet it is significant to note thot for them Isti~lab 

is in no way different from ma~laba mursala. 

N. P. Aghnides and G. H. Bousqet also refer to Isti~lëib in the same sense. 

Aghnides defines it as a principle that consists in prohibiting or permitting a thing 

because it serves a useful purpose, although there Îs no express evidence in the 

revealed sources to support such action.
44 

Bousqet ' s definition is as follows: 

"Jsti~lèib consists of discarding by exceptional disposition the rules deduced by 

qiyàs in cases where the appl Îcation of general rules would lead to illogical, 

uniust and undesirable results.
45 

J. Schacht' s treatment of ma~laba is not much different From that of the above 

scholars. He described Isti~lëib as a special form of analogy, or rather a type of 

istibscn used by early Maliki scholars and which loter came to be called isti~lab.46 

Schocht re-emphasized that isti~lab is identical with the Roman legal principles 

f "1" bl· h· h h "" h • 47 o utl Itas pu ICa w IC c aroctenses ~ onororJum. 

R. Paret also finds isti~lë:ib to be connected with istiQsëin, but the latter is more 

limited and definite as it replaces a generol principle such as IIfinding good", by 

a rather specific principle, such as "according ta the demand of human welfare 

(mo~laba)". W!a~laba thus is the material principle underlying isti~lèib which is a 

method of reasoning. In actual details where Poret traces the history or isti~lëib, 



he specifically refers to ma~!aba mursala, rather than ma~laba as such. This is 

why he finds nothing of much importance after Ghazali had theorized about 

isti~lab. His references to u~m works are confined to the discussions of ma~laba 

48 
mursala. 

Analysing the treatment of ma~laba by modern Musl im scholars such as cAbduh 

and others, A. Hourani criticised their use of maslaha in a utilitarian sense. He 
, . 

argued that such an interpretation of ma~laba was not justifiedj "for the traditional 

thought, ma~laba had been a subordinote principle, a guide in the process of 

reasoning by analogy rather thon a substitute for it."
49 

Von Grunebaum, in his study of the concept of reason in Muslim ethics, concluded 

that isti§lab (the public interest) is unmistakably one point at which human Il rea son Il 

is permitted ta impinge on traditional or systematic considerations that would nor­

mally be viewed as the determining factors of Shar'ï developments. 50 

Although ail of the above opinions agree in regarding ma~laba as a principle that 

removes rigidity and suggests adaptability to changes based on human needs, yet 

according ta the some writers, its function is restricted to exceptional cases or to 

use a special form of analogy. The reasons for such a limited view of masla?a in 

these studies is either that They have studied only ma~laba mursala to the exclu-

sion of other aspects of mailaba or that they have equated ma~laba mursala with 

ma~laba. 

There are, however, a few studies which evince an integral approoch to the pro-

blem of ma~laba or which study the concept of ma~laQa as such. Among such 



studies, the following four are relevent to our point. G F. H?urani has 

_ aR- _ 
examined ma~la~a as an ethical concept. M. H. Kerr and Sa(id Rama9cnf.Bü!i 

have analyze::l it in particular reference to legal theory. E. Tyan has studied it 

as a principle of methodology. 

Tyan describes ma~laba as 'general interest ' , 1 social utility' and 1 good ' and 

has defined istislëb as "to recognize a rule as useful". 51 He distinguishes two 

conceptions of isti§lèib. In the original conception of isti~lèib, the interests 

(masèilib) were divided into three categories according to its recognition by the 

law, the last category being ma§élib mursala. The directing principles in this 

kind of research consisted essentially in considering the elements of social 

utility (ma~;oba) and of convenience (munëisaba). The speculation according ta 

this conception of isti~léi~ remains within the limits of law. 

The other conception of isti~lèib is more extensive. 52 According to this con-

(( 

ception of isti~lèib it mey be admitted that this method can be employed not only 

in relation to matters which are not regulated by the precise texts of law! but 

also in those matters which have been subjects to such regulations, so much so 

that it be legitimate to make it prevail over precise rules or over conflicting 

or contradicting regulations, provided that, in the final analysls, they (the rules 

derived from this method of reasoning) remain in conformity with the objectives 

of law, i.e. they accord with the above-mentioned five major interests (religion, 

physicial integrity, descendance, patrimony and mental faculty): 53 

Tyan, thus, concluded that isti~lë~ "is a method of interpreting already existing 



rules by disengaging the spirit of these rules from the letter; exceptions and 

extp.nsions are reached which command practical utility and correspond to the 

54 
fundamental goals of the law". 

G. F. Hourani has studied ma~laga as an ethical concept in medi eval Islam. 55 

He observes that there were two theories of value in medieval Islam: one, that 

of objectivism, i.e. that the va lue has real existence; the second theory of value 

was that of theistic subjectivism, that the values are determined br th~ will of 

God. The theory of objectivism was expounded by the Mu<tazi la; the idea of 

rational good was ca!!ed by them ~asan or ma~la~a. The theory of theistic 

subjectivism was maintained by the Ash(arfs. The opposition of these two theories 

manifested itself in the field of fiqh also. Jurists in the early period used certain 

methocls which did not correspond with "theistic subjectivism". Principles such 

as isti\:tsCin and isti~lëib tended rather towards "objectivism ll
• The ethical basis 

of these principles, however, remained unarticulated. The Mu(tazili theory of 

rational good Ghat there is an objective good including a real public interest 

(ma~laba) and a real justice ('adl), and that they could be recognized by human 

reasonl could have provided a basis to support the above principles. But the 

theory of objectivism was superseded by theistic subjectivism. Why? Hourani 

suggests that, apart fromm;-eligious and political factors that prevented objectiv~ 

ism from being adopted by the lawyers, the Mu(tazili theory of objectivism had 

its own deficie!1cies. First it could not show how moral judgment operates. 

Second, it could not fill up the theoretical gap between means (moral and legal acts) 



and the end (the eternal hoppiness, which is the hoppiness in the world hereafter 

for Musl ims). 

On the other hand, the theory of theistic subjectivism corresponded with Shëfi'i 

and Zélhirf views on legol reasoning, which opposed the use of ra'y and ony judg-. -
ment independent of the revelation. Shëfi'is denied the objective volue of idle 

fancy, :;onn and hawa. Theologicolly olso the theory of objectivism appeared to 

curtoil the omnipotence and omniscience of God, which the theory of theistic 

subjectivism promoted. 

Hourani' s study of ~aba, in reference to history, is confined to the early period 

of Islamic tradition. Because of this limitation he could not take into considero-

tion the development in the treotment of ma~laba by loter u~üliyyTn such as 

ShatibT. In foct, Houroni' s criticism of objectivism is mainly ethical. The three 

deficiencies thot he oscribed to mo~laba as on objective value are not found in 

Sha!ibi' s conception of ma~laba as a legal value. 

Mubommod Sa<fd Ramo~ën Büt1 presented his doctorial dissertation, Qawëbi! 
~e-

al-Ma~la~a fi al-Sharico ol-Islomiyya, at,AAzhar University in 1965. In his 

introduction to the published edition of this dissertation Bü!i explains that the 

Orientalists, whom he regards as new crusoders against Islam, have adopted a 

new meosure to destroy Islam. They ore urging Muslims to open the gote of 

ijtihad, and to accomplish this end they refer to the concept of mo~la~o as the 

fundomental principle of Sharl<a. He is, however, convinced thot the reol 

motive behind this proposai for ijtihëid is the destruction of Islam. He admits 



that the gate of ijtihad has never been closed and that the lawgiver has given 

full consideration to the principle of ma~laba, but this principle has always 

been restricted with a number of qualifications. 56 After a detailed analysis 

of etymology and the theory of the concept of ma~laba, he deduces the quali-

fications which the traditional jurists have suggested in the application of this 

principle. He also compares this concept with the concept of'utility' and 

'pleasure' in the philosophies of Stuart Mill and J. Bentham. He concludes that Ma~laba 

in its unqualified sense is identical with the above concepts which he considers as 

purely hp.donistic. The qualified concept of ma~la~a, however 1 contradistinguishes 

itself From utility and pleasure as it takes into consideration the following three 

characteristics. First, it is not Iimited to this world only but equally includes 

the hereafter. Second, the Islamic value of good is not material. Third, the 

'd . f l" d' h 'd' 57 H h h i d d 
cons' eratlon 0 re Iglon ommates ot er consl eratlons. e as t us cone u e 

that if these and other qualifications are disregarded "and the term ma~laba alone 

is held up as a light post and a crit~rion, then upon my life ! an ijtihéd such as 

that wi \1 descend upon Muslims from ail sides, (jo prove such terrifying results 

after opening the gate of ijtihëid) it suffices to observe t;le evil that brings the 

laws of Sharl ca out of the fortress of texts into the open, exposed to desires and 

arbitrary opinions that deeeive (us) behind the name of ma~la~a and manfaca ... 58 

ai-

ln faet Bu!;' s view of ma~la~a is no different from that of Zâhidlawthari. If 

Ift-But1' s expositions of ma~laba and its qualifications are aeeepted, ma~la~a, as 

a matter of fact, becomes:superfluous as a legal concept. The consideration of 

ma~~ by the Shëiri<, then only means that ma~laba is what the Shëiri< commands. 



ln other words, ma§laba has no objective value. This is a logical conclusion 

,1-
from Bütl' s view of Islamic law according to which he rejects a distinction be­

~ . 
tween this world and the hereafter. He does not separa te mu'ëimalëit from 

'ibëdët but rather considers the former part of the latter. He does not distinguish 

between ~uqüq Allah and ~uqüq al-'Ibëd. In fact, his conception of Islamic 

law is that of ta'abbud (mere obedience). On ail these points he is in d~gree-

ment even with the jurists who employ the concept of ma~laba in reference to 

human needs. His disagreement becomes particularly evident if his conclusions 

are compared with Shà!ibi' s conception of ma~laha. 

lIo?-Bü!l has frequently referred to Shë!ibl in his dissertation, but these references are 

A€-
selective and often out of the context. "Bü!l' s study fails to bring out the real 

significance of the concept of ma~laba mainly because he has not given full con-

sideration to the proponents of thi s concept such as Shë!ibî. 

The same deficiency is found in M. Kerr' s study of ma~laba, which also offers 

a detailed analysis of the concept. Examining Rashld Ri~cï' s legal doctrines, 

Kerr observed that the logical conclusion of Ri~ëi' s arguments for the use of 

ma~laba would be that it is something equal to natural law and that isti~lëib does 

not depend on the texts and qiyas. Such conclusions, however, are not spelled 

out by Riçla himself. 59 Why? According to Kerr, the foilure to spell out the full 

implications of the argu ment has to do with the theological nature of Islamic law 

which influences even mo~laba, theoretically the most liberol principle of legal 

interpretation in Islamic jurisprudence. The theological foundations of Islamic 
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aw InSISt on mlnlmlzlng t e part 0 uman reason m t e ormu ahon 0 law. 

Before he goes into a detailed analysis of the concept of ma~laba in traditional 

jurisprudence, Kerr clarifies two general aspects of Islamic law which, in turn, 

affect the function of maslaha. 
« « 

Firstly, Islamic law has its basis in revelation 

and thus is an expression of the will of God. Kerr refers to the theological 

ciifferences between Ash(aris and Mu'tazilis about the will of God. In contrast 

to the MuCtazila, Ash('ari denied freedom in man's acts. Consequently, the 

intellect~ai spirit and merhods of Islamic jurisprudence "could not entirely escape 

the influence of the law' s theological underpinnings, which proclaimed that 

reason is essentially irrelevant to the substance, determination and obligatory 

h 
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c aracter of moral prlnClples. 

The second aspect that aHected ma~la~a was the emphasis on qiyëis. According 

to Kerr, the method of qiyëis itself is a means of protecting the authori ty of 

, • 62 
reve atlon. ln fact, the term (illa in jurisprudence is not applied in the 

usual sense of cause and effect. <ilia is not a value judgment, but only the 

attribute or the characteristics of the motter under consideration that gives rise 

h • d 63 
to t e lU gment. Further, the limitations of the means to identify 'illa are 

also confined to the use of indication within the text. Munasaba (suitability) 

is the only meons that goes beyond the indication of the texts. Kerr finds even 

munëisaba to be a conservative, circumscribed and timid acknowledgement of the 

place of social utility (mo~loba) in God' s commands. In fact, he concludes, 

• (J.f' 1 l' - L_' b d' h . d" f' h 64 
In;\ ma ana ySls even munasaw IS su or mate to t e m Icatlons 0 t e text. 



Kerr, thus treats ma~la~a as one of the aspects of munasaba, He a Iso divided 

maslaha on the basis of the conformity to sources, ane! thus i t is only ma~laba . . 
mursala which really needs to be discussed, According to him ma~laba mursala 

is a form of qiyëis, because whereas qiyos looks for . (illa, ma~laba mursala 

seeks hikmo, 0 more general 'illo, Kerr concludes thot because it is not based 
~ ---

on a specific 'illa, isti~la~ has been a subsidiary and occasionol technique of 

d, cl l'd' 65 Ispute va 1 Ity, 

1 n a fi na 1 ana Iysi s Kerr comes to equate ma~la ~a wi th ma~la~a mursa la, 

"The maila~a is therefore a more specifie term 
for hikma and since it is known En each case 
not by direct indication in the textual source 
but by the jurist l s own judgment, it is a 
maslaha mursala. Il 66 . . 

To sum up, Kerr also confines ma~la~a to its correspondence with the textual 

sources, It is noteworthy that Kerr 1 in his discussion, refers to such jurists as 

o.R.-
Ile-Ghazali and AQarëff who viewed ma~laba in the above terms, He also discusses 

the views of Ibn Taymiyya, Ibn Qayyim and Town whom he chose as proponents 

of the validity of ma~la~a as a principie of legal interpretation, but these 

jurists, too, regarded ma§la~o as subordinate to the textual sources and qiyos, 

The consideration of ma~la~a, according to them, would prevail ove .. the texts 

and qiyas only when the latter are harmful to obey, 

Kerr has not taken into account jurists,such os Shëitibt who favour ma~laba as an 

independent legal principle. The significance of studying Sho!ibl' s views is 

evident from Tyan's analysis of isti~lëib which gives 0 more integral picture of 

ma~laba , 



The absence of Shëi!ibl from Kerr' s analysis of ma~laba is regrettable. Accord-

ing ta Kerr, Rashld Rislo, whose views led Kerr to study the concept of ma~la~a 

in detail, characterizes Shëijibi "as exceptionally outspoken in his defence of 

.• I-h ,,67 Istts a • • « 

It comes as a further surprise tOOt Shë!ibf was not only disregarded but also 

suffered a sort of indifference when Kerr, probably following Paret, 68 confused 

h• • hAb-II Q- . o1.S~h- 'b" 69 lm WI t u aSlm" a!1 1. 

Ta sum up, the present studies on mailaba generally present an unbalanced 

analysis of this concept. They have failed to see the real significance of this 

principle as it was conceived and employed by those jurists who viewed it as an 

independent principle. A study of Sha!ibi' s concept of ma~laba, as already 

indicated by Tyan, con fill this gap. 

The present study, therefore, aims to investigate Shë!ihl' s concept of ma~laba 

as a principle permitting the adaptability of Islamic law. The enquiry is con-

cerned mainly with the theoretical aspect of the question of adaptability. 

Nevertheless, Shëtibi did not conceive maslaha in isolation from the social 
• r ~ 

realities of his time, and his doctrine of the maqa~id was actually an attempt to 

answer the questions that arase in relation ta ma~labo. The various develop-

ments in the society in which Shë!ibT lived and the actual legal problems with 

which Shë!ibl was faced must be studied, as they not only explain the cause of 

Shë!ibl' s interest in this problem, but also clarify the nature of the answer thot 

Shëi!ibi was seeking in the concept of ma~laba. 



A brief outline of the dissertation may c1arify its scope, method and its limitations. 

The first two chapters, the present and the following, introduce the problem and 

explain the basic terms of the enquiry. The next three chapters deal with the 

social milieu in which Shëi!ibT expounded this doctrine. Chapter three outlines 

the social developments in fourteenth century Granadian society in general. 

Chapter four deals with the available information about Shëitibl' s Iife and his 

academic disputations with other scholars, and reviews his works. Chapter five 

analyses his fatawa to point out the actual legal problems which he faced. It 

also investigates whether or not Shëitibi showed willingness to adapt to social 

changes. The following four chapters deal with Shèi!ib1's concept of ma~laba itself. 

Chapter six outiines the major problems that arose in traditional Muslim juris­

prudence regardi n9 the concept of ma~la~a. Chapter seven ana lyses Shëi!ibf' s 

doctrine of the maqà~id and reconstructs an understanding of his concept of ma~laba. 

Chapter eight examines Shëi!ibl' s views on social and legal change, and attempts 

to define his basic terms in regard to the problem of adaptability. 

For the purpose of limiting the work the focus of the study falls on Shëitib"i' s 

doctrine of maqéïiid al-sharlca. The main sources of Shëi!ibi' s thought for this 

dissertation are thus AI-Muwafaqët, a part of which is devoted to the exposition 

of the above doctrine, and AI-I(ti~om. Among Shëïtib1's works, only these two 

are relevant to our study. Detail of the publication of these two works are 

noted in Chapter four. 

The sources of information on the histÛïy of the period and on Shèitibl' 5 life 

have been reviewed in the beginning of the relevant chapter or in the first foot-

note. 



Regarding transliteration and translation, a transliteration table is attached. The 

Arabie affix al- with proper names Îs omitted. The exact translations of the terms 

are not attempted. An explanatory English translation is given in parenthesis 

when the Arabic term is used first. At later points the Arabie term itself is 

normally used without repeating the translation. English equivalent of Arabie 

terms are used only when they are usually 50 accepted; in case of doubt, the 

Arabie term is supplied in parenthesis. 

References to sources in footnotes are usually short. Fuller bibliographical 

information can be found in the section on Bibliography. 
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Mu~!af~LZarqa, AI-Madkhal l'il-Fiqh al-Islami, Vol. 1 (Dimashq: Ma!ba( 
Jami<af:Dimashq, 1961), pp. 62 ff., particularly 1'.68, no. 1. Af-
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CHAPTER Il 

ISLAMIC LEGAL THEORY AND SOCIAL CHANGE 

The relationship between legal theory and social change is one of the basic 

problems of the phi losophy of law. 1 Law, which by its nature, tends to be 

unchanging, atways faces the challenge of social changes which demand adapt-

ability from law. Most often the impact of social change is so profound that it 

affects legal concepts as weil as institutions and thus crea tes a need for a fresh 

philosophy of law. The problem of social change and tegal theory is of particu-

lar significance in case of Istamic taw. Istamic law is generally defined as 

religious, sacred and hence immutable. How does such a law face the challenge 

of change? 

Shàtibl sOlight an answer to such a challenge in the principle of maslaha. A . . . 
discussion of Shëi!ibi' s answer is, however, unwarranted untess we first explain 

what the 'immutabi lit y' of Islamic law means. The present chapter attempts to 

examine the arguments of recent studies on the immutability of Istamic taw. From 

this examination will be drawn definitions of the key terms in the problem of the 

present study. 

Presuming that the interaction between social change and legal theory must have 

been at work in Islamie law before Shë!ibi as weil, it may be rightfully suggested 

that to evaluate ShCi!ibl' s contribution to the phitosophy of Islamie taw his views 



must be studied in eomparison with those of his predecessors. Unfortunately, 

fulfilment of this task is not possible in view of the present state of seholarship 

on the philosophy of Islamie law; not only because a general history of Islamic 

legal philosophy does not exist, but also because very few stüdies have been 

made on individual usül works. _.-

On the other hand, an attempt to establish the views of Shëitibi' s predecessors 

by surveying the original sources is also beyond the scope of this study. The 

literature available on u~ül al-fiqh, belonging to the pre-Shëitib1 period is 

enormous and there is no way to estimate how mu ch more material was lost or not 

yet diseovered. There is, in addition, the problem of the differenees in the 

legal doctrines among various schools of law due to the various theological and 

philosophical predilections of the usül writers. Such extra-Iegal considerations 
--"-

are refleeted in the treatment of legal theory. A survey of the phi losophy of 

law, therefore, would demand an investigation of ail these aspects which is im-

possible within thelimited scope of this dissertation. 

It is with these limitations in view that in atternpting to formulate an understanding 

of the key terms of the problem of adaptability of Islamic legol theory to social 

change, this chapter proposes to make an analysis of the findings of recent 

scholarship on this problem. This choice is made malnly in consideration of the 

fact that in the modern period (since the beginning of the nineteenth century) 

the question of the adaptability of legal theory to social change has been asked 

more pointedly than ever before. Hence, the formulation of the problem can be 



expected to be c1earer than in earlier periods of the history of Islamie law. 

It must be stressed, however, at the very outset, that the followi ng is not a report 

on the present state of scholarship on this problem, and, as such, it does not aim 

to be exhaustive. What we intend to do in the remaining pages is to establish the 

prominent land marks of the problem in reference to which ShëJ'ibl' s views may be 

analysed. 

ln the nineteenth century when most of the Muslim peaples, directly or indirectly, 

come to be ruled by Western powers, a number of attempts were made to reform 

the laws of the Muslim peoples. Whether they were attempts to codify or to 

modify the Muslim laws, the strong religious reaction among the Muslim peoples 

against such legislative attempts made the reformists aware of the complexities 

of the problem of change in the Islamic law. 

The early colonial policy of non-interference in personal and religious matters, 

particularly in India, in fact, tended to support the conservatives' view of the 

immutabi lit y of Islamic law. 
2 

One of the solutions to avoid interference in 

persona 1 laws was sought in establishing separate courts for personal and 

religious maHers. This solution required either that these courts should be en-

trusted entirely to the traditional jurists or that the judges should be assisted by 

specialists trained in the traditional Muslim laws. The situation led to a series 

of translations of the traditional texts and their codification along Western 

patterns. This was the beginning of legislative modernism in Islamic law. 



The early legislative modernism, however, added a new dimension to the problem. 

Most of the translators and jurists were lawyers su,=h as Van Den Berg and M. Morand 

and their attempts at translations and codifications were meant for judges in modern 

courts. More significantly, most of them were foreigners and non-Muslims. P~r-

haps naturally they tended to treot the whole body of Islamic law as though it 

were V\éstern law. At the extreme of their reform efforts, they excluded from the 

body of Islamic law what they considered as not belonging to Law. The underlying 

conception in these attempts was thllt Islamic law, like other laws, could be 

changed, reformed and codified by government legislation according to social 

needs. Confronted with orthodox conservative opposition, these men spelled out 

their views more explicitly by questionning the idea of the immutability of Islamic 

3 
law. 

This view of Islamic law was strongly criticised by Islamicists, especially by Snouck 

H .4 dG B " 5 H • . d h' . k 
urgronle an • ergstrasser. urgronle pOlOte out t at It was a mlsta e 

to treat Islamic law like Western law and that Islamic law was a 'doctrine of 

duties' • By its nature it was religious law, and as such it was immutable.
6 

Consequently, From that time, as J. Schacht also reported in his lecture on the 

status of scholarship on Islamic law, 
7 

there appeared two approaches to the 

study of Islamic law: one, that of the lawyers, the other, that of the Islamicists. 

An implicit controversy between these two approaches continues even today on 

the problem of legal theory and social change. 

ln a very broad sense this problem has been formulated by recent scholarship thus: 



Is Islamie law immutable, or is it adaptable to social change? Whereas the 

lawyers have been inclined to regard Islamic law as adaptable ta social change, 

the Islamiclsts hove stressed the immutable character of Islamie law. 

The arguments of the advocates of the immutability of Islamie law can be summed 

up in the following three general statements: 

1. Islamic law is immutable because the authoritative, divine 

and absolute concept of law in Islam does not allow change 

in legal concepts and institutions. As a corollary to this 

concept, its sanction is divine and hence cannat change. 

2. Islamic law is immutable because the nature of its origin and 

its development in its formulative peri ad isolated it from the 

institutions of legal and social change - the courts and the 

state. 

3. Islamic law is immutable as it did not develop an adequate 

methodology of legal change. 

The advocates of the adaptability-view disagree with the above conclusions, 

yet their arguments a Iso turn around these three aspects of Islami c law: concept, 

history and methodolgy. 

It is, therefore, possible to accept these three aspects as general landmarks in 

surveying the problem of social change and legal theory. The following discussion 

is, therefore, arranged according ta these three aspects. 



1) THE CONCEPT OF LAW 

The argument that the Islamic concept of law is absolute and authoritative and 

hence immutable, has been advanced from two points of view. First, with 

regard to the source of Islamic /aw, it is contended that the source of Is/amic /aw 

is the will of God, whieh is absolute and unchangeable. The second point of 

view springs from the definition of Is/amic law; there it is demonstrated that 

Islamic law cannot be identified as law in the proper sense, rather it is an ethical or 

moral system of rules. The first view, thus, treats the problem of the concept of 

law in terms of the distinction between reason and revelation. The second view 

deals with it in terms of the distinction between law and morality. 

The arguments in regard to the first view take into account two subject matters: 

i) law and the%gy and ii) law and epistemology. 

J. Schacht has very forcefully argued in his article, IITheology and Law in Islam ll
, 

that there has always been a elose connection between Islamie law and theology; 

and that certain isolated instances of separatist trends are only accidentai. He 

has demonstroted this conneetion by the foct that the schools of law and their 

eponyms showed their interest bath in lowand in theology. 
8 

Further, a certain 

symbiosis of the schoals of low and the schools of theology existed throughout the 

history of Islamic law. 
9 

Malcolm H. Kerr 0150 observes that the concept of Islamie law is very firmly 

grounded in theology.l0 
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The connection between law and theology, however, must not be understood in 

the sense that law was theological 50 as to be a counterpart of "Divine Law" or 

"Canon law" as in Christian teochings. "Islam", as Schacht put it, "is a 

religion of action rather than of beliefll. Il Hence a "Theology" in the 

Christian sense could not be conceived of in Islam. The argument asserting the 

theological foundations of the concept of Islamic law is advanced simply to 

stress that the law' s source is Divine will, and not human reason. 

C. Ho Toy has put this idea more neotly by comparing the Greek and the Semitic 

concepts of law. He found that Semites conceived law as absolute, revealed 

by God; whereas the Greeks worked out the idea of natural law. The absolute 

law of the Semites is external, imposed on man from without, by God, while the 

Greek conception is of an inward law which is part of man' s nature. 12 

It appears that arguments holding Islamic law to be theologically grounded are 

advanced in the sense in which Toy speoks about the Semitic concept of absolute 

law. The evidences that the advocates of the immutabi lit y view present to 

prove their point confirm our observation. 

The first evidence they advanee coneerns the divinity of the sources of Islamie 

law. It is argued that Islamie law seeks its basis in Divine Revelation through 

the Prophet; it is embedded in the Qur1an and J:ladfth. Being divine, or 

divinely inspired these sources are believed to be saered, final, eternal and 

hence immutable. It is in this sense that some scholars have understood Islamic 

law as divine law. 
13 

Among them N. J. Coulson, H. A. R. Gibb, 14 

H. J. liebesny,15 M. Khadduri, 16 H. lammens,17 G. Makdisi,18 and 

particularly J. N. D. Anderson
19 

have expressed this view. 



Leon Ostrorog, 20 S. G. V. Fi tzgerali 1 
and sorne others have di sagreed wi th the 

view of the scholars mentioned above. They argue that the strictly legol moterials 

in these 'revealed' sources ore limited and, indeed, negligible. Furthermore, 

This mareriol is more concerned with the religious and moral teochings thon with 

motters strictly pertinent to low. The whole body of Islamic Jow, cannat, there-

fore, be called revealed and sacred when the amount of legol materiol existing 

in the revealed sources is very little. 

The second evidence odvanced by the odvocotes of the immutobility view takes the 

question of the sources of law in 0 more abstroct sense. It contends that Islamic 

law has its source in the Will of God. Since Gibb has expressed this view more 

succinctly, we quote him as follows: 

"The conception of law in Islam is th us authoritarion to the lost degree. 
'The law, which is the constitution of the Community, cannot be other 
thon the Wi Il of God, revealed through the Prophet'. This is 0 Semitic 
form of the principle that 'The will of the soverign is law' , sinceliod 
is the sole Head of the Community and therefore sole Legislator". 

The concept of the Will of God has theological implications, which render it 

entirely absolute and immutable. The reason for this situation Gibb finds in the 

nature of the development of Muslim theology. Becouse of its stress on monotheism, 

Islamic theology refused to admit any limitations whotsoever upon the Power and 

the Will of Gad. But the frame of reference of these theologicol discussions 

was Aristotelian logic rather than metaphysics. Consequently, the theology was 

forced into extreme positions; one such position is that there could be no agent 

of any kind in the universe except God, since the existence of an agent implies 

the possibility of an action independent of God, and, therefore, a theoretical 



limitation upon the absolute power of God. 23 This conclusion was extended 

even to • human acts'; man was not considered the free agent of his acts. 

This, apparently, would also imply a denial of moral and legal responsibi Iity on 

the part of man. It would also imply that nothing con be qualified os good or 

bad except in relation to His will, because the Creation wou/d have no intrinsic 

value. The knowledge of this value can only be had through revelation and not 

thrcugh human reoson; !eadi ng to the other subject motter of the concept of law, 

its epistemology. 

The arguments in respect to epistemology of Islamic law have referred to two 

aspects of the problem, a} the possibility and method of knowing the law, and 

b} the role of human reason. 

Gibb has brought these points clearly to the fere. He orgues that Islamic law 

is thought of, not as a product of human intelligence and adaptation to social 

needs and ideals, but of divine inspiration and hence immutable . The QurJan 

and Ijadith are not the basis of Islamic legal speculation but only its sources. 

The real foundation of the law is to be sought in the attitude of mind which 

determined the methods of utilizing these sources. The ultimate reason of such 

a mental attitude is metaphysical; on ~ priori conviction of the imperfection 

of human reason and its inability to apprehend by its sole powers the real nature 

of the good, or indeed, of any reality whatsoever. 24 

As a corollary of the above concept of the epistemology of law, no primar,iy role 

is allowed to independent human reason in law making. 
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52 

Schacht has pointed out that as a consequence of such !Jn epistemologieal attitude 

a number of irrational elements have survived in the Islamic law.
25 

R. Brunschvig 

also speaks of the irrationality of Islamic law in this special sense.
26 

G. F. 

Hourani' s distinction of two theories of values in Islam is also concerned with the 

. d.. 27 
pOl nt we are ISCUSSlng. 

The concept in Islamie legal theory that implies the employment of reoson in knowing 

and interpreting law is ma~laba. In fact, both Grunebaum
28 

and Hourani
29 

have 

classïfied it as a rational princip le. This classification has been, however, disputed 

by scholars like Schacht. 30 

The second view, in regard to the concept of Istamic law - dealing with it in terms 

of the opposition between law and morality - is concerned with its definition. 

Since law and morality or ethics have a great deol in common, they are often 

liable ta be confused. Hence, any attempt to define law necessarily starts by 

distinguishing one from the other, law from morality. In defining Islamic law, 

Islamicists conclude that it is a system of ethical or moral rules. This conclusion 

must be understood in reference ta the separation of law from morality. By 

defining Islamic law as 'ethics' it is certainly never implied that it is a branch 

of philosophy; nor is it 'morality' in the sense of having its source in social 

customs only. 

The main aim of the argument in describing Islamic law as ethical law was to 

refute the modern lawyers' approoch to Islamic law as being law in the modern 

sense. The second aim was to maintain the position that, being a system of ethics, 



Islamie law is not capable of change through legîslation. Snouck Hurgronje was 

the first scholar to advance this argument. 
31 

Islamic law os a 'Doctrine of Duties', 

He defined, in very clear terms, 

32 
Th. W. Juynboll and others agreed 

with Hurgronje. G. H. Bousquet carried this argument to the extent of affirming 

that Islamie law is idealistie and casuistie, based on imaginative, non-diseursive 

and often rationa /ly absurd hypotheses, 33 

Gibb' s elaboration on this point is very succinct, To maintain that Islamic law 

wos a system of ethics would naturally imply that it was a system based on human 

reason; Gibb explained that it was an ethieal system in contradistinction to a 

legal system; yet it was not a rational or philosophical system as it sought its basis 

in revelation, The main points in his argument that distinguish Islamic law as an 

ethical system in contrast to a legal system were the following: 

a) The classification and categories of actions in 'slamie law are moral, 

not juridical. The five categories of obligatory, recommended, indifferent, 

reprehensible and forbidden which are to cover ail human actions, are moral and 

h' 1 34 et Ica. 

Schacht, however, made it clear that the ethical nature of the categories of action 

does not mean that there did not exist any legal subject-matter in 'slamie law, 

As a matter of fact, Schocht maintainsd, the legal subject-matter can be dis-

tinguished From other subjects but what is meant by the o/l-inclusiveness of these 

five moral categories is that even 'egal subject-matter is classified as an ethical 

d ,,. d 35 an re IglOUS uty, 



b) Islamic law speaks of IIduties", not of "rightsll • In other words there is 

much more emphasis on what one ought to do rather than upon what one is 

entitled to claim as a right. The term huqüq even though it means llrightsll in a 
..L--.!-.-!. 

sense, nonetheless, does not contradict the point. In Islamie law, buqüq are 

divided into thase belonging to God and those belonging to men. Subsequently, 

the latter are subordinated to the former, and this, in fact, renders them into 

religious and ethical duties rather than rights in the strictest meaning. 

c) Penalties and sanctions in Islamic law are religious and moral, not civil 

and legal. The term used for a penalty, even in matters belonging to penal 

law, is budüd Allëih (the limits of God) which stresses the fact that a certain offence 

has been committed against God and that it is His right to impose penalty. 36 

Schacht explains further that the other category of penalty called taCzir, according 

to whieh a qaçll (judge) may punish at his discretion any act which, in his opinion, 

calls for punishment, in faet, did not belong to the Islamie legislation which 

appears in the Qur'ëin and in the tradition of the Prophet. 37 What is implied 

in this explanation is that the concept of civil penalty which the term to.(Z,11 

might convey, originally did not belong to the concept of Islamic law. 



2) THE HISTORICAL NATURE OF ISlAMIC LA.W 

ln the above section on the concept of law we dealt with explanations of how the 

idea of law is conceived in Islamic legal thought. The present section treats the 

explanation of the characteristics of Islamic lawas it developed historically. This 

section, however, does not include questions regarding its application in practice; 

the matter of practice is treated separately in the section following. 

ln general, those who took a historical approach for understanding the nature of 

Islami c law have poi nted out the following as its characteristi es: 1) i ts idea listic 

nature, 2) its religious nature, 3) its rigidity, and 4) its casuistic nature. 

Ali four charaeteri~ties are related to one another and are presented as the reasons 

for the law's immutability. 

The arguments about the nature as revealed in its history of Islamie law, concern 

the analysis of the following areas: i) the origins of Islamic law; ii) Islamic law 

and state legislation; iii) the role of the institution of the qëisfl; and iv) the 

establishment of the schools of Islamie law. 

The Origins of Islamic Law: 

The traditional Muslim point of view, later accepted by a number of modern 

scholars, maintained thct Islamie law began with the Divine Revelation in the 

Qur' ëin and with Mubammad' s decisions. These decisions as preserved in the large 

corpus of l;Iadlth literature were believed to be the foundation of Islamic law. 

1. Goldziher' s study of the fjadfth literature from the point of view of its hi storici t y 



d h h " f h 1 f h' l' " " 38 expose t e out enhclty 0 t e arger port 0 t IS Iterature to senous cntlclsm. 

J. Schacht
39 

and R. Brunschvig 40 brought this criticism to bear upon that part 

of the ~adïth literahlre that concerned Islamic law. Schacht argued that a large 

number of legol abëdith were, in fact, legal doctrines of the early scholars of 

Islamic law which were projected bock to the Prophet in the form of~, ~ 

being the most acceptable method of establishing a point. 

Some schohs also found thot there existed in Islamic lawa considerable foreign 

element coming especially from Roman law.
41 

As the ancient schools of law 

developed in areas where Roman law had been applied before the advent of Islam, 

these scholars concluded that the origins of Islamie law must be sought in Roman 

low. This view has been a point of controversy among a number of scholars. 

Schacht connected the existence of the foreign elements to the Sunna. He orgued 

that the oncient scholars, in fact, had assimilated local administrative practices 

and foreign legal elements into a series of doctrines which they had Islamicized 

b ' 'h' hS 42 y Incorporatmg t em mto t e~. 

The need for projection backward to the Prophet was not felt unti 1 Shëfic"f very 

forcefully presented the thesis of the traditionists and established the sole 

authority of the Prophet in opposition to the authority of "living tradition". 

The bearing of these studies on the origins of the law and upon the problem of the 

law' s immutability lies in their conclusion that Islamic law originated from a 

pious and religious motivation. This motivation became stronger as the religious 

element in the law was threatened by the attempts of government in the early 



(Abbas! period to control Islamie law. To scve Islamic law from government 

control, Muslim jurists stressed its religious and divine nature so as to raise it 

above any human tampering. 

Goldziher' sand Schacht' s criticism on the authenticity of the Ijadith literature 

have been questioned in a number of recent studies, but since most of these 

studies are not directly relevant to the question of the law' s origins, they do not 

concern us here. Two studies are, however, relevant to our discussion. 

43 
Fazlur Rahman disagreed with Schacht' s conclusion that the ~ of the 

Prophet was a late concept that emerged in consequence of the development of the 

l:Iadïth movement. Using Iiterary, philological and historical evidence, 

F. Rahman showed that, contrary to Schacht' s argument, the Sunna of the Prophet 

could not have been a late concept. If Rahman' s conclusion is accepted, it 

would mean that the origin of Islamic law is to be sought in the early period of 

Islam. 

S. D. Goitein,44 although he has insisted that his conclusions do not differ from 

those of Schacht, suggested that the origins of Islamic law may be dated to the 

year 5/627. Goitein draws his conclusions from a QurJanic verse which, he says, 

establishes Mu~ammacl' s role as law-giver. From the verse he concluded that the 

idea of Islamic law was not the result of post-Qur'ëmic developments but was 

formulated by Mu~ammad himself. 

Besicles these clifferences in determining the historic beginnings of Islamic law, ail 

of the above arguments agree upon the religious nature of its origlns. 



ii) Islamic Law and State Legislation: 

Gibb observed that in Islam the law preceded the state, both logically and in 

terms of time, and that the state existed for the sole purpose of maintaining and 

enforcing the law. 45 Gibb argued that in the Umawi period the formulation of 

the Revealed Law was left in the hands of theologians. The ad vent of the (Abbasi 

Caliphs brought this scholastic law, for the first time, to the test of practice.
46 

Schacht' s investigation of the early development of Islamic law explains the above 

observation hi storically. 47 As was mentioned above, Schacht concluded that 

Islamic law began with the activities of the jurists due to religious motives; it was 

not created by state legislation. This phenomenon resulted in the jurists' con-

viction of the independence of Islamie law from state control. Certain historical 

events in the eighth century solidified this attitude further. 

ln the early C'AbbëisT period the administration of justice was in chaotic condition 

because of the lack of unit y in juridical doctrines. Ibn al-Muqaffa', a secretary 

in the cAbbësf government, strongly recommended that the caliph control this 

diversity of opinions by state legislation. 48 The jurists reacted to this suggestion 

by insisting that the law was superior to the state, and hence not subject to state 

1 • l' 49 egls atlon. 

Whether Islamic law maintained this independence in actual practice is a matter 

dealt with in the next section. What concerns us here is the conclusion that 

manyscholars have drawn from observations on the nature of the law in relation 

to the state. 



H. Lammens and others have argued that, being severed from state legislation, 

Islamic law became divorced from social realities.
50 

G. H. Bousquet concluded 

that the idea of successive adaptations to changing circumstances was strange to 

• 51 
Its system. 

Claude Cohen, however, has disagreed with such conclusions. He argues that the 

problem for the early jurists was not to derive the ideal of Muslim government but 

rather to institute a very loose filtering which would reserve to them the bestowal 

upon the régime as a whole of its eertifieate of 'good Muslim'. He concluded that 

"it would be supremely unjust ••. to regard the work of the <;A.bbëisf jurists as abstract 

and turning the back on reality". 52 

iii) Role of the Institution of the . J ~f: 

The institution of the qâ9i evolved out of the pre-Islamic institution of the J:lakam 

(arbitrator). Like the ~, the early qëiçll was bound by the precedents of 

local tradition and decided cases, not through some formai methods of reasoning, 

b d• h· d· • 53 
ut aceor mg to IS own Iseretlon. As Sehaeht has shown, the decisions of 

the Umawl qaçils incorporated local elements. In the later development of Islamie 

law the se decisions were assimilated into the body of Islamic law.
54 Yet the 

role of qoçll was not recognized to be that of making or interpreting the law, but, 

essentially, only of applying it. 

ln the 'Abbëisf period the office of qâ~i was connected with Islamic law, thus 

separating it From the general state administration and making it subject to Islamic 
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55 
law only. Later wh en the schools of law were established, the role of the 

qëidf was reduced to the application of the teachings of one of these schools • 
...:.....c-

This limitation caused the complete stagnation of the law. 

N. J. Cou/son, in analysing the causes of the widespread dislike of the offiee of 

qa~i among the jurists, concluded that the rejection of the office could not be 

fully explained by such factors as the fear of sudden political disfavour or as 

pious motives, such as 1. Goldziher, Amerdoz and E. Tyon had suggested. 

According to Coulson the reol cause of dislike of the office wos its impracticable 

d 'd l' . 56 on 1 eo IStlc nature. 

Coulson observee! a signifieant distinction in the attitude of the jurists toward the 

institution; the distinction between the attitude of the pradical lawyers and the 

attitude of the idealist traditionists. He stresses that this distinction was reol 

and vital in the history of Islamic law.
57 

For lawyers, Islamic low consisted of 

enforceable legol rules; for traditionists it was a code of moral and religious 

duties. The former regarded the office of qOçï as essential and honourablei 

the latter wished to ovoid il' ot 011 costs. The attitude of the lawyers was a con-

tinuation of the outlook of the early UmawT qogfs who, as legal secretaries, were 

responsible to the governor. The other attitude was the result of the growing in-

fluence of the religious concept of law in the eighth century, extending 1'0 the 

office of the qëi9f. The morally-inclined qëiç,11s began to Feel l'hot their allegiance 

lay to religion rather l'han 1'0 the interests of the governor. 

As a result of this dichotomy there developed two trends of lawi the 1 religious law' 



as expounded by the jurists and the' positive law' as administered by the courts. 

An example of the latter is the development of 'amal (juridical practice), as 

court law in the Mèilikf school. SB 

H. Toledano has observed that <'omal became "an instrument for modifying and 

adapting the shari<'a to meet the practical needs of the society, and the judges in 

Morocco were filling the same role as their predecessors in the first two centuries 

of Islam" .59 

iv} The Establishment of the Schools of Law: 

As a result of the rapid legal activity from the late Umawi period until the end 

of the second century, there emerged certain schools of law whi ch were consoli-

dated to the extent that adh~ren~e to one of the se schools was common and also 

necessary. This adherenc;e was ,equired not only of the layman but a Iso of the 

qogï and the iurist. This requirement was called taqlfd. 

The effects of taqlfd on the growth of Islamic law were fateful. It reduced legal 

activities to the confines of particular schools. On the one hand, the procedure 

of legal reasoning became mechanical and, on the other hand, the whole body 

of Islamic law was cast into a rigid mold, not allowing further independent growth. 60 

The phenomenon of taqlÏd has been considered bya number of scholars as a 

factor responsible for the belief in the immutability of Islamic law. 



3) ISIAMIC IAW IN PRACTICt 

Most studies on Islami c law lay stress on the gap between theory and practice. 

This gap has been so striking that some scholars such as J. Kramers even suggested 

the distinction between two systems of law in Islam: 'droit de l'Islam', the laws 

in practice, and 'droit islamique', the law in theory.61 

The cleavage between theory and practice has been obsprved under three aspects: 

i) between Islamic law and the ~lJstoms of the Muslim people; ii) between Islamic 

law as elaborated in Texts and as practiced in the courts; iii) between different 

kinds of subject matters in reference to their application. 

Although custom was not recognized, theoretically, as a source of Islamic law, 62 

yet scholars have observed that custom not only played an important role in the 

growth of Islamic law but also that it always co-existed with the law.
63 

As for the cleavage between the jurists' law and the court law, scholars have 

obseïved that the administration of justice was not completely subject to Islamic 

law. An evident example of this was the introduction of the cour Is of na~ar fi al­

mafëilim where decisions were reached through individual discretion and Siyëisa. 

The jurisdiction of the qëçlf was limited, and even there interference by the 

governor and other government officiais in the q091' s decision, and restric-

ting his competence in legal matters, was so frequent that, in fact, the applicability 

of sharl'a law in courts was more and more restri cted. Consequently, the 'positi ve 

law' applied in the courts grew separately from the religious law. 

As mentioned above the <amal tradition is an example of the positive law. As a 



matter of fact, it was assimilated into MèilikT law as a doctrine that had a regula-

tÎve force. The judges were required to follow it even when it ran contrary to 

the dominant opinion of the school. 64 

Customary law and the law of the courts that responded to social needs and that 

were adaptable to social changes ought to have influenced Islamic law. This 

influence, as observed by the scholars, did operate, but it varied according to 

the various subject matters of Islamie law. 

A. L. Udovitch believes that Bergstrësser was the first scholar who pointed out 

h· . fi 65 t 15 ln uence. He distinguished three broad categories of the subject matters 

of Islamic law: 

1. Ritual, family and inheritance laws, which though they accepted 

certain changes based on custom, yet remained as a whole 

closest to Islamie law. 

2. Constitutional, criminal and fiscal laws - an area where Cohen 

believed the jurists to be very flexible
66 

- which was constantly 

being adapted to social changes. In fact, Bergstrasser observed 

that this category of Islamic law diverged farthest and in some 

cases completely from the classifcal formulation of Islamic law.
67 

3. Commercial laws, or to use Schacht' 5 terminology, the laws of 

contract and obligation, fell somewhere between the two ex­

tremes. Schacht, 68 in one of his early statements agreed with 

Hurgronje
69 

who maintained that Islamic commercial 'aw 

remained for the most part a dead letter. 
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4} THE QUESTION OF METHOD 

The significance of the question of method in reference to the immutability 

of Islamic taw has been generatty recognized by ail scholars. Every system 

of law tends to be perfect and permanent; hence a sense of immutability has 

gathered around the concept of law. But changing social needs challenge 

such an attitude. Various systems of law have devised certain methods to 

meet such chcllenges. For instance, Roman law resolved this problem by dis-

tinguishing between ~ civile which was strict and jus honorarium which was 

elastic.
71 ln Common law the flexibi lit y was achieved through Equity. 72 

The question of method in Islamic taw has generally been discussed in reference 

to the c1assical theory of the • four sources of Islamic law' .73 

Modern scholarship a Iso discusses the question of the method in reference to 

74 75 
the sources of Istamic law. E. Tyan and Ch. Chehata observed that 

Islamic law did evolve methods to adapt legal theory to changes. Chehata 

spoke about the principle of Istibsën as being the counterpolrt of Equity in 

Common law.
76 

Tyan pointed out three such methods: Isti~scïn, Istii!ab, 

and Siyasa Shar(iyya (administration of justice according to Islamic law). Ali 

of these methods were devices to incorporate social changes into Islamic law 

where the strict requirements of Islamic taw would not allow this. 

Schacht contended that Islamic law did not and could not evolve such methods, n 

mainly because by its very nature Islamie law was not in need of them. 



Islamic law was not an official law like other laws. Official law came to be 

by the authority of secular legislators, but Islamic law did not recognize it. 

Hence Islamic law was a 1 sacred law ' par excellence; perfect, immutable, 

and not in need of change. Schacht maintained that princip:~~ such as 'urf, 

istil;lsëin, istiilèib and<"amal were not used as principles of change but rather to 

interpret and justify the already existing rules of Islamic law. Moreover, if 

ever they were used to adopt certain changes they were meant to build a pro­

tective zone around that particular change lest it affect the whole of the 

78 
theory. 

Malcolm H. Kerr, in his study of Islamic reforms in the nineteenth century, has 

confirmed Schacht ' s conclusions. Kerr chose to study the principle of ma~laba 

("welfare, benefit, utility .. {9 because it was considered by the upholders of 

the dynamism in Islamic law as a principle of adaptability. 80 He concluded 

that although theoretically a liberal principle, the ma~laba in actual application 

succumbed to the theological and idealistic limitations imposed upon it by the 

Islami c lega 1 theory. 

Conclusion 

As suggested at the beginning of this chapter, for the subsequent discussion of 

the problem, this coopter provides us with a conceptual framework in two res­

pects. First, it helps us develop definitions of the key ter ms of the problem. 

Second, it gives us the basic assumptions and premises of the argument. The 

conclusion of this chapter, therefore, consists of two parts. First, it deals 



with definitions of the concepts and terms in reference to the above discussion. 

ln the second part it defines the assumptions and the manner of argument to be 

followed in the rest of the thesis. 

Before proceeding to definitions, a general conclusion of the above debate upon 

the problem must be given. 

The above discussion sro'-m that the scholar:; ore divided on the question of the 

adaptability of legal theory to social changes. 

The immutability view maintains that the main reason for affirming the unchange­

ability of the law is that, by its very concept, Islamie law is not adaptable to 

social changes. In the actual history of the law, because of its self-concept, 

Islamie legal theory has been divorced from social realities. It has been separated 

from those institutions which are adaptable to social needs and for that reason 

could not develop a method of adaptation of its own. 

The adaptabil ity view does not differ from the immutability view on the concept 

of law but they do not give so much significance to this matter; they rather argue 

from the nature of the law' s development. In practice Islamie lawaccommodated 

to social changes. The origin of the law came about in response to social needs, 

and in its subject matter and methodology it showed adaptability to social change. 

Both positions, however, admit the view of the opposite group on sorne points. 

For instance, the immutability view submits to the opposite position in maintaining 



that Islamic law was adaptable in its formative period. The adaptability view 

admits that after the "closing of the gate of ijtihad" r Islamic law showed less 

and less adaptabil ity. 

KEY TERMS 

A closer look at the above debate shows that it is the different understanding of 

the key terms that have caused the controversy. What follows is an attempt to 

redefine the basic terms of the probl em • 

"Adaptability" and "immutabil ity" 

It is clear that the above views have the following questions as a starting point: 

does Islamie law in fact change? Further, is Islamic law changeable? The two 

views provide different answers to these questions. The immutability-view claims 

that Islamie law does not change, adding that in fact it cannat change. The 

"immutability", to them, therefore, means that the rulings pronounced by Islamic 

law are statie, final, eternal, absolute and unalterable. The adaptability-view, 

on the contrary, maintains that Islamic law changes and that, in fact, it has 

changed, and moreover, can be changed further. This view also stresses that it 

can be changed and modified to fit new social conditions. In other words, 

"adaptabil ityll, in the specifie context of the above controversy, is not simply 

a contrary term to "immutabil ity", but it consists of an additional meaning, i.e. 

a disl'Ïnct implication of modifying to meet new conditions. 

"Social Changf':" 

The term "adaptability" is, thus, immediately concerned with social changes. 

\ . 



Social change, here, is obviously not a technical term which implies IItrans­

formation of society" or IIsocial control Il.
81 

This term is rather used as a general 

term to signify that the change in question has happened in society in response 

to social needs. A legal change that interacts with such social changes or recog­

nizes the social needs, demonstrates the adaptability of a particular legol system. 

"lslamie law" 

ln the above controversy neither of the views dispute that social changes occurred 

in Islamie history and that legal changes did take place accordingly, but whereas 

the adaptability-view connects these changes to the nature of 'slamic law, the 

other view do es not. The immutabil ity-view asserts that these changes took place 

only in practice but were not recognized by the theory of Islamie law. The 

question is th en obviously not about the historicity of 1 ega 1 changes, but about 

the theory of 'slamie law regarding these changes. The difference of the two 

views is confined, therefore, to the theoretieal aspect of the question. Since the 

two hold opposite views on this point, it is worth investigating whether they mean 

the same thing when they say Il'slamie law ll
, or not. 

The adaptabil ity-view refers to fiqh as Islamic law, and even sha~(a is under­

stood as fiqh. The immutability-view is not so monolithic. In reference to the 

concept of law, Islamie law is identified with shorl(a, but even here the argu­

ments about its ethical and morai nature are made in reference to fiqh. In the 

arguments contending that the law is divine and the will of God, obviously it 

is not the fiqh which is meant. In discussions of the nature of the law and practice 

what is implied by Islamie law is fiqh. The contrast between theory and practice 

is made in reference to fiqh. 



The reason for this apparent inconsistency and ambiguity is that the immutability 

view bel ieves that shan<a and fiqh are inseparably connected, sharl'a being 

the law, and fiqh the science of knowing the law. This explanation, however, 

does not remove the ambiguity. 

To explain this ambiguity we may borrow Kerr' s formula of the levels of meaning. 

He observed the following four levels of meaning implicit in the discussion of 

juristic theory: (1) Divine Will, the sole metaphysical reality; (2) the spiritual 

relationship between man and God; (3) the normative relationship between man 

and man, and (4) the non-normative relationship of man and nature. 82 

ln reference to these four levels we may say that sharlca belongs to the first 

level, and fiqh covers both the second and third levels. The third and fourth 

levels concern social changes. Now social changes would usually have immediate 

effects on the third level; its effects on the second level are not immediate, 

however. In respect of the question of adaptabil ity therefore, the fiqh ot 1 evel 

three is more significont than at level two. 

ln view of this explanation, both positions involve ambiguity in some sense. The 

adaptability view confuses the first and third levels by equoting fiqh with shariC"a. 

The immutability view also confuses the two levels. A distinction in these levels 

can help in demarcating sharl'a from fiqh and also in distinguishing among various 

subject motters of fiqh. 

The question whether sharÏ<a or fiqh can be colled law is another source of ambiguity. 

The question stems From the foct that the English term "law" has a spec ial sense 



which is not conveyed by the Islamic terms. The adaptability view believes that 

fiqh may be called IIlaw ll • This position is taken by Linant de Bellefonds.
83 

He has argued that the theocratic and rel igious nature of Islamic law has been 

stressed in an exaggerated manner, by referring to its teachings on < Ibéidéit 

(rituals, worship) and by eomparing it with Western concepts of law. He main-

tained that even if the theocratie nature of its origins be admitted, it W<JS not 

prevented from becoming a juridic system so long as its preeepts were sanetioned 

bya secular authority. Implicit in his argument is the view that fiqh beeame 

law as much as and whenever it was sanctioned by governors and administrators. 

The opposite view contends that sharlca, though not law in the proper sense, is 

the law of Islam. Fiqh is a science that deduces rules of law from the shaifca. 

Aceordingly sharlca is known through the fiqh. Does there exist sharica outside 

the fiqh ? AI though the answer should be in the affirmative, yet there are 

different answers to the question of its location. In the abstract sense the sharico 

is a mp.taphysical rea 1 ity known through the Qur) ëm and the say i ngs of the Prophet. 

The question whether everything eontained in the Qur"'ëin and I:fadïth is law takes 

us back to fiqh, as that is where the law is spelled out. Hence for practical pur­

poses, even in this position, fiqh cornes to stand for Islamic law. 

IIlslamie legal theoryll 

Now, coming to the question of the legal theory and social change, can we con-

sider fiqh to be the legal theory? 



Most probobly not. In the preceding discussion, to consider fiqh as legal theory 

is possible but only in a limited sense. Fiqh cannot stand for legal theory in the 

sense of principles and methods, because the branch of the Islamic legal sciences 

that concerns such matters is U~ül al-fiqh. 

U§ül al-fiqh is the formol science in which Muslim jurists have dealt with legal 

theories, the principles of interpretations of legal texts, methods of reasoning 

and of deduction of rules and other such matters. Thus,this thesis proposes to 

mean u~ül al-fiqh, when it speoks of • Islamie legal theory' • 

Having defined our terms of analysis, we now come to the second part of the con­

clusion. 

Our framework of discussion in this thesis consists of two sets of arguments. One 

part of the argument is that Shëi!ib1' s concept of ma~laba in relation to his doctrine 

of maqë~id al-sharica was the product of the need of his time to adapt Islamic 

law to the new sociol conditions. For this part the argument comprises the follow­

ing steps: 1) A broad picture of the social changes in fourteenth-century Granada 

(Chapter 3) will be drawn to see the extent to which the political, religious and 

economic developments in this period brought a basic change in Granadian society. 

2) We will 0150 see how the legal system may have been affected by these social 

changes. These observations will then be substantiated with an analysis of the 

actual fatëwëi in this period. (Chapter 5). Since these fatâwèi are answers to thEI 

actual questions arising out of new social conditions, we will be able to assess 



to what extent the need for legal change was connected with the developments 

as already observed. 3) This will also enable us to observe how Islamic 1 ego 1 

theory dealt with the problem, i.e. what legal concepts and methods were used 

and whether, in this respect, there was a departure from the legal tradition. 

This wi 1\ lead us to the second part of the argument in our thesis - that Shë!ibl' s 

concept of ma§laba is an attempt to justify the adaptabi lit y of Islamic legal theory 

to social needs. In this regard, the assumptions and premises of our argument 

are drawn from the above discussion. These assumptions are as follows: 

First, to determine the adaptability of Islamic law, one must examine whether a 

certain method or concept, proposed as a theoretical justification of the 

adaptability, succeeds in freeing the concept of legal obligation From the 

theological determinism that it has received from having its origin in the absolute 

Will of God. To verify this hypothesis, Shâ!ibl's concept of maslaba will be 

examined in this frame of reference. The analysis is undertaken in reference to 

the development of this concept in uiül al-fiqh (Chapter 6). The purpose of 

this analysis is to assess the direction in which Shèi!ibT wanted this concept to 

lead. 

This comparison also helps us in defining the meaning of theological determinism 

and its consequences for the concept of maslaha and then to assess whether Shëtibi . . . 
succeeded in freeing the concept From this determinism. (Chapter 7). 

ln examining Shëi!ibl' s attempt to free legal obligation From theological deter-

minism, we will interpret such an outlook as a positive element in his legol 



philosophy. Since our use of the term "positivism" may create some misunder-

standing, we must explain thot our use of the term is related to, but not identical 

with, "legal positivism". 

ln this thesis "positivism" refers to the well-known doctrine which explains the 

evolution of human thought in three stages: theological - metaphysical -

positive. The third stage, positive, seeks to separa te philosophical thinking 

from theological and metaphysical modes of thought, and stresses observable 

phenomene. Historians of legal philosophy, such as Huntington Cairns, 

attribute this development to the tendency of jurisprudence towards complete 

independence. 84 Jurisprudence has shown this tendency by breaking with 

theology in the sixteenth century and culminating in the recent trend which is 

called "legal positivism" or the analytical school of jurisprudence. 85 

Recent exponents of Ilegal positivism l , such as H. L. A. Hart, have exc\uded 

considerations of morality and justice from the concept and definition of legal 

bl ' . 86 o Igahon. Hart has, however, made a significant observation at this point. 

He admits that the origin of the rules of law may be found in the ideas of morality 

a nd justice but that this does not prevent legal obligation from separating itself 

from morality in actual enforcement of law. 87 

This observation will help us in understanding the distinction that Shë!ibi suggests 

in defining legal obligation in reference ta ta' abbud. 

The suggestion that there was an elemeM of positivism in Shëtib"fl s legol thinking 



is advanced as described above. His attempt to free legal theory From theology 

and morality will be interpreted os a step towards positivism. ShCi!ibi ' s distinc­

tion between Codât and 'ibadat on the basis of observability of ma~lib in the 

former is understood as an attempt to separa te positive law from religious elements. 



NOTES: CHAPTER Il 

1. See W. Friedmann, Law in a Changing Society (London: Pelican, 1964), 19. 
ln Chapter One, Friedrrom surveys the history of this problem in Western legal 
phi losophy • 

2. In 1897, in a case (Calcutta, 25:18) before the Privy Council the appellants 
sought a revision of the decision of a lower court of law. The appellants 
contended that the decision which was based on the Hidaya was not in 
accordance wi th the Qu? ëï n on thi s poi nt. The Pri vy Counci 1 confi rmed 
the decision of the lower court and declined to go beyond Hidàya. Their 
Lordships explained: "1 t would be wrong for the Court on a point of this 
kind, to attempt to put their own construction on the Koran in opposition 
to the express ruling of commenta tors of such great antiquity and high 
authorityll. Quoted by A. J. Robertson, The Principles of Mahomedan Law 
(Rangoon, 1911),5. 

3. See, for instance, M. Morand, Introduction a l'étude du droit musulman 
algérien (Alger, 1921), 108-112. 

4. For example, M. L. W. C. Van den Berg' s translation Minhâdj at-tôlibîn, 
texte arabe publié avec traduction et notations (Batavio, 1862-1884), was 
strongly criticized by Hurgronje in his review article in Revue de l' histoire 
des religions, XXXVII (1898), 1-22, 174-203; available to us in G. H. 
Bousquet and J. Schacht (editors), Selected Works of C. Snouck Hurgronje 
(leiden, 1957), 214-255. 

5. G. Bergstrèisser's work, Grundzüge des islamischen Rechts, published by 
J. Schacht in Berlin, 1935. Cf. J. H. Kramers, "Droit de l'Islam et 
droit islamique ll in Analecta Orientalict Posthumous Witings and Selected 
Minor Works of J. H. Kramers, Vol. Il (Leiden: Brill, 1956), 67. 

6. Selected Works, op. cit., 256. 

7 . J. Schacht l "The Present State of the Studies in Islamic law", in Atti dei 
Terzo Congresso di Studi Arabi e Islamici (Naples, 1967), 621-622. 

8. J. Schacht, "Theologyand Law in Islam", in G. E. von Grunebaum (ed.), 
Theologyand Law in Islam (Wiesbaden, 1971), 4ff. 

9. Ibid., 7. 

10. M. H. Kerr, Islamic Reform (California, 1966), 56. 



11. Schacht, "Theology and Law .•. ", op. ci t., 10. 

12. C. H. Toy, "The Semitic Conception of Absolute Law", in Carl Bezold 
(ed.), Orientalische Studien Theodor Noldeke, Vol. Il (Gieszen, 19006), 
804. Toy' s attribution of natural law to Indo-European people (p. 798) 
and of external absolute law to Semites has been confirmed in a recent 
article by Hajime Nakamura in "The Indian and BuddhistConcept of law", 
published in E. J. Jurji (ed.), Religious Pluralism and World Community 
(Leiden: Brill, 1969), 131-174. 

13. N. J. Coulson, A History of Islamie Law (Edinburgh: Edinburgh University 
Press, 1964), 1,2. 

14. H. A. R. Gibb, "Constitutional Organization", in M. Khadduri and H. J. 
liebesny (eds.), Law in the Middle East, Vol. 1 (Washington, 1955), 4. 
Aiso in Gibb and H. Bowen, Islamic Society and the West, Vol. l, part 2 
(Toronto: Oxford University Press, 1957), 114. 

15. H. J. liebesny, "Religious law and Westernization in the Moslem Near East Il , in 
The American Journal of Comparative Law, Vol. Il (no. 4, 1953), 492. 

16. M. Khadduri, "From Religion to National Law", in J. H. Thompson and 
R. D. Reischauer, (editors), Modernization of the Arab World (Princeton: 
Nostrand, 1966 38. 

17. H. Lammens, Islam, Beliefand Institutions (London, 1929),82. 

18. G. Makdisi, "Remarks on Traditionalism in Istamic Religious History" in 
Carl Leiden (ed.) The Conflict of iraditionalism and Modernism in the 
Muslim Middle East (Austin: University of Texas, 1966), 77. 

19. J. N. D. Anderson, Islamic law in the Modern World (New York: New 
York University Press, 1959), 17. 

20 . léon Ostrorog, The Angora Reform (london: University of london, 1927), 19. 

21. S. G. Vesey-Fitzgerald, "Nature and Sources of Shari ail, in Law and the 
Middle East, op.cit., 87. 

22. Gibb, Mohammedanism (New York: Oxford, 1962), 99. 

23. Gibb, Studies in the Civilization of Islam (Boston, 1968),204-206. 

24. Mohammedanism, 90f . 



25. Schacht, Introduction to Islamic Law (Oxford, 1966),202-203. 

26. R. Brunschvig, IILogic and Law in Classicallslam", in G. E. Von Grunebaum, 
(ed~, Logie in Classical Islamic Culture (Wiesbaden, 1970), 9f. 

27. See Chapter 1. p. 29f. 

28. Von Grunebaum, "Concept and function of Reason in Islamic Ethics" in 
Oriens, Vol. XV (1962), 15. 

29. G. F. Hourani, "TwotheoriesofValueinMedievallslam", MuslimWorld, 
L (1960) 273, and Islamic Rationalism (Oxford: Clarendon, 1971 ), 8-14. 

30. See Chapter 1. p.25, Ch. Il, p. 65. 

31. Hurgronje, op.~., note 6. 

32. Th. W. Juynboll, Handbuch des Islamischen Gesetzes 
22f. 

(Leiden: Brill, 1910), 

33. G. H. Bousquet, Précis de droit musulman (Alger, 1947), 44. 

34. Gibb, Islamie Society and the West, 118. 

35. Schacht, Introduction, 200-201. 

36. Ibid., 176f. 

37. Ibid., 207. 

38. "Closer acquaintance with the vast stock of badiths induces sceptical caution 
rather than optimistic trust regarding the material brought together in the 
carefully compiled collections. We are unlikely to have even as much con­
fidence as Dozy regarding a large part of the badîth, but will probably con­
sider by far the greater part of it as the result of the religious, historical 
and social development of Islam during the first two centuries". Goldz:iher, 
Muslim Studies, translated by C. R. Barber and S. M. Stern, Vol. Il 
(London: Goerge Allen and Unwin, 1971), p. 19. 

39. Schacht, Origins of Muhammadan Jurisprudence (Oxford, 1954), p.4. 

40. R. Brunschvig, "Polemique medievales autour du rite de Mëilik ll
, AI-Andalus, 

XV (1950), 377-435. 

41. This point has been a subject of controversy among scholars of Islamic law. 
The following studies on this subject are noted by S. D. Goitein in 
The Birth-Hour of Islamic Law~, Muslim World, L (1960), 23~ 



J. Schacht, "Foreign elements in Ancient Islamic law'I, Journal of Compara­
tive Law, 1950, 3-4, 9-16; 
A. DI Emilia, "Roman Law and Musl im law, a Comparative Outline ll

, 

in East and West, Vol. IV/2 (1953); 
Fitzgerald, "The Alleged Oebt of Islamic Law to Roman Law ll

, Law Quarterly 
Review, Jan. 1951,81-102. 
C. A. Nallino, "The Impossibility of the Influence of Roman Law on Muslim 
Law ll (trans. Hamidullah, Voice of Islam, Karachi, 1963, 1/2, 63-67). 

42. Schacht, Introduction, 19ff. 

43. F. Rahman, Islamic Methodology in History (Karachi, 1965), 5-21. 

44. S. D. Goitein, ~.cit. 27ff. 

45. Gibb, IIConstitutional Organization ll op.cit., 3. 

46. Mohammedanism, op.cit., 102. 

47. Schacht says that "duri n9 the greater part of the first/seventh century, lslamie 
law, in the technical meaning of the term, and therefore, Islamic jurisprudence, 
did not yet exist", article IIFi~h" in E.1. (2nd edition) Vol. Il, 887-8. 

48. Schacht, 1 ntroduction, 55. 

49. Ibid., 56. 

50. H. Lammens, Islam ... , op.cit., 92. 

51. G. H. Bousquet, Précis .•. , op.cit., 50. 

52. Claude Cahen, IIBody Politiell in Grunebaum, Unity and Variety in Muslim 
Civilization (Chicago: University of Chicago, 1955), 139. 

53. Schacht, Introduction, 24f. 

54. Ibid., 25. 

55. Ibid., 4. 

56. N. J. Coulson, "Doctrine and Practice in Islamie Lawll,BSOAS, Vol. XII1/2 (1956), 
211. 

57. Ibid., 226. 



58. Cf. J. Berque, "cAmai" in E.1. (2nd edition) Vol. l, and H. Toledano, 
"The Chapter on Marriage f~ SijilmasT' s AI-'Amal al-Mutlaq: A Study 
in Moroccan JudiciCiI Practice (Ph. D. Thesis, unpublished, presented to 
Columbia University, 1969), Introduction. 

59. Toledano, ~.cit., p.iL 

60. Coulson, Historyof Islamie Law, SOf. 

61. J. Kramers, "Droit de l'Islam et droit islamique", ~.~., 63-64. 

62. Schacht, 1 ntroducti on, 62. 

63. Ibid., 76ff. 

64. For details, see Toledano, op.dt., ii-vii. 

65. Abraham L. Udovitch, Partnership and Profit in Medieval Islam (Princeton: 
Princeton University Press, 1970), 7. 

66. Cahen, op.cit. 

67. Udovitch, op.cit. 

6S. Schacht, "Islamie Law", Encyclopedia of Social Sciences (Old Edition), 
Vol. VIII, 348. 

69. Hurgronje, Selected Works, 260. 

70. Udovitch, op.cit., 10. 

71. Schacht, "Classicisme, traditionalisme et ankylose dans la loi religieuse 
de l'Islam", in R. Brunschvig and others, (editors) Classicisme et déclin 
culturel dans l'histoire de l'Islam (Paris, 1957),141. 

72. Y. Linant de Bellefonds, "Immutabilité du droit musulman et reformes 
legislatives en Egypte", Revue internationale de droit comparé, Vol.V11 (1955), 
lOf. 

73. See above Chapter 1. p. 20ff. 

74. E. Tyan, "Methodologie et sources du droit en Islam", in Studia Islamica, 
Vol. X (1959), 84f. 

75. Chafik Chehata, "Logique juridique et droit musulman", in Studio Islamiea, 
Vo\. XXIII (1965), 5-26. 



76. Chehata, "l' équité en tant que source du droit hanafite", Studia Islamica, 
Vol. XXV (1966), 123-138. 

n. Schacht, "Classicisme ... ", op.cit., 142. 

78. Ibid., Introduction ... ,61ff. 

79. M. H. Kerr, op.cit., 55; also see above Chapter 1. p.3lf. 

80. Ibid., 56. 

81. In maintaining this distinction, we are relying on Amitai Etzioni and Eva 
Etzioni, Social Change, Sources, Patterns and Consequences (New York: 
Basic Books, 1964), Introduction, p.7f. 

82. M. H. Kerr, op.cit., 21ff. 

83. Y. linant de Bellefonds, Traité de 'droit musulman comparé (Paris: Mouton, 1965), 
Vol. l, 46-48. 

84. Hunti ngton Cairns, Legal Philosophy from Plato to Hegel (Bal timore: John 
Hopkins, 1967), p.2f. 

85. The exact definition of 1 legal positivism' has been a subject of debote among 
recent philosophers. Lone L. Fuller and others contrast "legal positivism ll 

with "na tural law ll philosophies. H. L. A. Hart regards such a use of the 
term as a cause of the confusion in modern discussions of separation of law 
from morals. See the following: 

H. L. A. Hart, The Concept of Law (Oxford: Clarendon, 1965), pp.253-54. 
------------- Law, Liberty and Morality (New York: Vintage, 1963), p.2. 
Lone L. Fuller, The Morality of Law (New Haven: Yale, 1970), the chapter: 
liA Reply to Critic". 

86. Hart, The Concept •.. , Ch. 8, section 2; Ch. 9, section 3. 

87. Hart, Law, Liberty and Morality, Ch. 1. 



CHAPTER III 

SOCIAL CHANGES IN FOURTEENTH CENTURY GRANADA 

/l.t-
For a better understanding of ,$hëtibl' 5 views on the adaptability of Islamic 

legol theory to social changes, a general study of the changes that occurred 

in Shëi!ibi l s period is necessary. Shëitibi flourished in Granada in the reign 

of the Na~rï ru 1er Mubammad V al-Ghani Billah (755-760/1354-1359: and 

763-793/1362-1391) . 

The present chapter, therefore, attempts to present a broad picture of the 

soda 1 changes in fourteenth century Granada. It must be made c1ear, how-

ever, that the present coopter does not aim to give a complete historical 

account of this period. This chapter serves only the purpose of providing a 

general context by indicating the significant factors of social change in the 

political, religious, economic and legol areas of Gronadian society. 



SECTION ONE 

POLITICAL DEVELOPMENTS 

Fourteenth Century 

The fourteenth century was a period of rest for the Muslim world of ter the tur-

moils of the thirteenth century. Two major Mongol dynasties, the IIkhënls 

and the Golden Horde had been converted to Islam. The Mamlüks who had 

withstood the Mongol invasion had stabi lized their rule in the ferti le crescent 

1h~ 

and in Egypt. In North Africa as weil, conditions were rather stable. BonO 

Marin had emerged as powerful successors to the Muwabbidü n. In Spain, flle 

Banu Na~r had succeeded the Muwa~~idOn. They maintained their rule by 

keeping a delicate balance of alliance with the Christian kingdoms in Spain 

and with the Banü Marin in AfrÎca. 

This political stabi lit y provided the much.needed peace for the intellectual 

activities essential to re-evaluating the tradition in the light of the multitudi-

nous changes brought about by the turmoi Is of the thirteenth century caused 

by the Mongol invasion in the Muslim East and by the rapid Christian advances 

in the Muslim West. These changes aHected the political, financial, com-

merciCll, social and religious domains. A number of social changes that had 

taken place needed somehow to be accommodated within the tradition. 

The intellectuals of the community who had either personally experienced these 



changes or been aHected through the experience of others reeeived a lasting im-

pact on their minds. This is no doubt the reason why we find that a number of dis-

tinguished works dedicated to the re-evaluation, systematization and readjustment 

of the tradition appeared in this period. In North Africa, Ibn Khaldün (784/1382) 

worked on a philosophy of history. 1 ln Syria, Ibn Taymiyya (728/1328) reviewed 

the entire tradition of political and legal theory.2 ln Persia, AI!ïjl (756/1355) 

resystematized Sunnl theology.
3 

ln Spain, Shëtihf was oeeupied with the phi 10-

sophy of Islamie law. Ali of these efforts imply some breakdown in the community' s 

sence of itself 1 and are acknowledgements by their very existence, of the need for 

new and more satisfactory formulation of certain basic values and standpoints. 

Muslim Spain 
4 

To help build an appreciation of political conditions in fourteenth century Muslim 

Spain, a brieF survey of events in the reign of Mubammad V is in order. Su ch a 

1hl-

survey, however, in its turn, requires a review of the rise of"Banü Na~r dynasty for 

a better understanding of the nature of the political structure that Sultan Mu~mmad V 

i nheri ted From hi s predecessors. 

AI-Ghalib Bi lIah 

With the decline of the Muwabbidün, the political situation in Andalus (Muslim 

Spain) fell into a chaotic condition.
5 

Two warlords appeared in this period: Ibn 

Hùd in Murcia and Ibn al-Abmar in Ariona. Ibn Hüd revolted against the 

Muwab~idün in 625/1228 in Murcia. 6 He received investiture From the 

'Abbasï caliph AI-Mustan~ir Billéih (623-640/1226-1242) 



in Baghdad. Onee established as Sultan, he assumed the title AI-Mutawakkil 

Billah. Important cities sueh as Almeria, Malaga, Granada, Sevi lia and the 

greater part of Eastern Andelus fell to him. 

Ibn al-Abmar declared his independence in 629 A. H~ when he eaptured Jaen. 

Ibn al-Ab~~:, (Mt!b~mmad b. Yüsuf ••• b. Na~r b. Qoys al-Khazrajf 

al-An~rf) was a soldier who fought on the borders of Andalus. He earned his 

Fame mainly by his campaigns against the Christians. After Jaen, he quiekly 

captured Sevi lia and Cordova From Ibn Hüd. 

At the instigation of Ibn Abi Khalid, the people of Granada proclaimed Ibn 

al-A~mar their king. In 634A.H. Ibn al-Abmar moved to Granda and after 

inflicting a heavy defeat upon Ibn Hüd, captured Granada and declared himself 

the SuJ!On of Andalus, and assumed the title of al-Ghëlib Billah. Thus was 

founded in Granada the dynasty of the Banû Na~, also ealled Banü Abmar. 

Ibn al-Abmar ' s only rival was Ibn Hûd who died in 635 leaving Ibn al-ADmar 

the sole Sultan of Andalus. 

Toward his neighbouring states Ibn al-Abmar pursued a poliey of truce. He 

professed submission to his African neighbours and ordered that the name of the 

I:faf~i ruler, Abü Zakariyya Ibn f:laf~ (625-647/1228-1249), be recited in the 

kflu!ba -- a sign of allegiance. This gesture was meant to acquire I:faf?ï 

help. He even included the name of the 'Abbasf ruler in the khutba 
-!..--. 

to 

lelevate his prestige among his subjeets; later, however, he diseontinued the 

. 8 
prachee. 



He concluded peace with Ferdinand III, the king of Castille, in 643 A.H. but 

this truce cost him the surrender of Jaen. The conditions of the truce made 

Ibn a I-A~mar repent hi s deci sion. 
9 

ln 662, however, he signed another 

peace treaty with the Christians, but also issued an appeal to the African tribes 

for Jihàd. 

After the decline of the Muwa~~idiJn there emerged three dynasties among the 

African rulers; the f:laf~Ts in Tunis; the Zayyânis in Tlemcen; and the Banü 

Marin in Morocco. Among them the last proved themselves most powerfuJ. It 

was, therefore, the Banü Marln who crossed over to Spain in answer to the Na~rï 

appeal for help. The relations between the Banü Marin and the Banû Nasr, 

however, became a source of trouble internally as weIl as externallYi 

internally because they headed the African mercenaries and thus held a major 

source of power in their hands. They were often in conflict with the ~ 

who tried tG control them. The balance of power often oscillated between 

these two major offices. Externally, being related to the Banü MarTn They 

1114 

constituted a threat to both"Sanü Marfn and B anü Na~r rulers -- to the Banü 

Marin as c1aimants to the throne, to the Banu Na~r as a pretext for interference 

by the Banü Marin in their affairs. 

This delicate balance of power continued to be critical for the successors of 

al-Ghélib Billëih, until this situation changed in the reign of Mu~ammad Y 

al-Ghanl Billëh, the eighth ruler in the line of his dynasty. 



AI-Ghanf Billëih 

At the age of sixtaen, 10 Mubommad V al-Ghan! Billàh succeeded his father in 

755/1354 when the latter was assassinated. The affairs of the state were completely 

in the hands of his chamberlain (bejib), the Që'id Abü Ndim1içlwôn. 11 

Other important offices of the kingdom were the following: the office of ?haykh 

al-Ghuzat was given to Yabye b. (Umar; Që~f al-Jamol"a to Abü'I-Qèisim 

Sharif al-Sabti; Këitib al-Sirr to Ibn al-Khafib. Since these offices played a 

significant role in the political structure as weil as the political development of 

this period, a detailed analysis of them is attempted in the following lines: 

Within a month Ibn al-Khatlb and Abû' 1 Qësim al-Sabtl were sent on a mission . 
to seek help from the Marini ruler, Abu(lnëin, against the Christians. The 

Castillian king, Pedro, was occupied with dynastie troubles. He confirmed his 

truce of 751 made wi th Mu~ammad V' s father. 12 

Thispeaceful situation, however, did not last long. In 760A.H. a revoltbroke 

out against Mu~ammad V. He had two brothers whom Ri9wëin had imprisoned in 

AI~amrëi~ Their mother sought the help of Ra'is Mubammad, the head of a 

. f Id' 13 contingent 0 so lers. jll-Ra>ls killed Riqwan and proclaimed Mubammad V' S 

brother 1 Ismë<fI, as Su 1 tan and himself as hi s regent. Ibn a 1 ~Kh{!:fb and other 

supporters of Ric;Iwan were imprisoned. 

Sul~an Mu~ammad V, however, escaped to Guadix. There he received a visit 

from Abü' 1 Qosim al-Sabtf, his former ~ëcJf who had joined the Marini 



court. Abu'l Qasim wos sent by Abü Sëilim, the Marfnf, who invited Sultan 

Mu~ommod V to Fez to express his gratitude for the refuge he had received 

at the Nasri court when he fi ed from his brother Abü (Inan. Muhammad V . . 
accepted the invitation. Abü'l Qésim then proceeded to Granada to nego-

tiate the safe conduct of the Sultan to Fez as weil as the release of other 

prisoners, including Ibn al-Khatlb.14 The mission succeeded, and Mubammad V 

along with his supporters arrived in Fez in 761 A. H. He received a warm wel-

come from the Mar1nl Sultan. 

~. - -
ln the meantime~a) is Mu~ammad, after assassinating Isma'Il, had assumed 

power. King Pedro defeated him in a battle. Shaykh al-Ghuzat deserted to 

the Christian king, to escape the consequences that he feared would follow if 

he retl.lrned to Granada. 

At the same time in Fez, du ring a revoit, Abü Sëilim lost his life.
15 

Mubammad V 

left for Andalus. To regain his throne Mubammad V depended very much on the 

help of the amirs of Rondo and IVIalaga. The cestle of Ronde which belonged to 

Andalus had been taken by the Marini regent <Umar b. cAbd Allah. Mubammad V, 

however, succeeded in regaining it.
16 

From there he proceeded to Malaga. 

Ailiance of Ronda and Malaga in favour of the Sul!an assured his capture of 

Granada. ~Ra'is Mu~ammad, who saw himself pressed from both sides, decided 

to surrender himself to Pedro. There he was treacherously killed. Thus, ground 

was prepared for the recepture of Granado; Mu~ammad finally remounted the 

throne in 763 A.H. 



Mubammad V was no longer a youth, and the incident of deposition had been 

an instructive experience. In his second reign he seemed determined to make 

himself independent of internai as weil as external powers.
17 

He decided to undermine the office of wazir. He succeeded in routing his 

wazir, (Ali b. Yüsuf b. Kumatha, whom he had been obliged to accept as his 

wazir during his stay in Ronda. He sent Ibn Kumotha on a mission to the Marinl 

court to get rid of him. On his way Ibn Kumàtha heard the news of Sultan 

Mu~ammad' s successes. He tried, in vain, to instigate the rula-sof Castille, 

Barcelona, and of Tunis against Mubammad V, but he was finally captured in 

Ca still e and sent to prison in Fez. 18 

After a while, Ibn al-Kha!lb joined Mubammad V. Following lengthy secret 

talks and promises, Mubammad V accepted him as wazfr. 19 Ibn al-Khat1b soon 

prevailed upon the Sulten who charged Ibn al-Khatfb with the responsibility of 

almost ail the affairs of the government. 

The office of ' Shaykh al-Ghuzëit was confirmed for (Uthman <Ali who had 

01-
deserl"ed ~a' fs Mu~ammad. Mubammad V, however, had the same apprehensions 

regarding this office as he had had concerning that of wazir. In 764 he suddenly 

took captive ail the members of Shaykh al-Ghuzat ' s family and expelled them 

From the political domain. He appointed suc~~ssively Abû Il Ijasan <Ali b. Badr 

al-Dln and ~bd al-Ra~mëin b. Abi SaC.fd, both From Banu Marln, ta the office 

of Shaykh al-Ghuzàt, but reduced their powers drastically. As a matter of fact, 

almost ail of the military campaigns against the Christians, which justified the 

title of ghëzf, were led by the Sultan himself.
20 



The office of Qa~f al-Jamaca was givp.n to Qèi~ï Abu '1 ~asan al-Nubâhi, and 

the offi ce of KCitibal-Sirr to the faqlh and .poet, Ibn Zumruk. 

ln 767 A. H. Mubammad V decided ta lead a series of campaigns against the 

Christians to establish himself as the defender of Islam.
21 

Some fortresses close 

ta Malaga and Ronda were taken back from the Christians. Jaen was recaptured. 

The campaigns in the years 770 and n1 A. H. were carried out as deep into Christ­

ian territory as the neighbourhood of Sevilla. These campaigns brought a huge 

amount of booty to the Musl ims. 

The success of these campaigns was partially due to internai troubles in the Christ­

ian kingdoms, which did not allow them to attend to the defence of their borders. 

ln this way Mu~ammad V' s period remained generally safe from Christian attacks. 

ln fact, we can say that the situation had reversed itself in the foct thet the 

Christian kingdoms were in a defensive position against the attacks of Granada. 

The same was true for his neighbours in Africa. Mubammad V was no longer 

threatened by powerful neighbours. But this situation was partially accidentai and 

partially, as we shall note below,22 due to his skillful manoeuvres respecting the 

political affairs of the African rulers. 

From the above survey it can be noted that the strength of the Banü Na~r depended 

on two things: first, maintaining a balance between their neighbours by alternating 

peace treaties and court intrigues; second, by controlling the internai sources of 

power. We will review these two aspects of the Na~ri political structure on the 

following pages. 



Political Structure 

Foreign Relations 

The Banü Na~r had Christian neighbours to the north and Muslim Berbers to the 

south. Among the Chri stians the more powerfu 1 k i ngdoms were those of Casti Il e 

and Aragon. In Africa there were three kingdoms as mentioned before. In 

.t/1e-
short,,,Banü Na~r had to deal with the Castille and Aragon on one side and with 

the Banü Marin on the other. 

From 643 A. H. onwards the Banü Na~r were vassols of the king of Castille. 

According to the conditions of the treaty, the Banü Na~, among other thi ngs, 

were to pay an annual tribute whose amount fluctuated from 150,000 to 259,000 

Doblas. ln return, they were entitled to attend the Castilian court like 

Christian chiefs. Both parties agreed to supply troops to eoch other during war­

. 23 
tlme. 

This status was humiliating both politically and finoncial'y, but the Banü Na~ 

were forced to accept and confirm it continuously, first to keep pea:e with the 

Christians and second as a check against the Banü Marin designs lest they repeat 

the role of the Murabi!ün and Muwab~idün. 

This state of affairs had a social as weil as an intellectual impact upon Granadian 

society. These treaties allowed an exchange of scholars and mystics on both 

'd 24 SI es. The social impact of this situation is evident from the fact that the 

Granadian Musiims generally came to accept the Christian dress. 25 



These changes must have been a challenge to the Mèïliki fuqahâ'who were known for 

strict adherence to their tradition. 

Relations Wi th The 8anü MarIn 

~" 1AIL 
ln" early seventh century~ Banü Na~r had depended more on the Banü ttaf~ but later, 

when the Banü Marin grew stronger, they leaned towards the Banü Marin. In 634A.H. 

the Marini Sultan Man~ür crossed over to Spain in answer to the Na~l appeal and 

defeated Sancho of Castille. On his return, heleft behind severa 1 Marini clans 

to defend Andalus against the Christians.
26 

These clans played a very active 

role in Na!l"l politics because the office of Shaykh al-Ghuzëit remained in their 

hands. 

ïh~ Banu Na~ needed Marini help against the Christians, but their relations were not 

always friendly. Each conspired constantly to weaken the other. Both provided 

political refuge to defecting princes, wazirs and scholars From the other' s camp. 

The Banü MarTn cou Id dictate their terms
27 

as long as they were strong, but 

the situation was reversed during the reign of Muhammad V • . 

The Banu Marin were heavily defeated by the Christians in 741/1340
28 

and from 

that time onward were not in a position to stand in aid of the Banu Nay. The 

regular internai quarrels among the Banu MarTn during 759-774/1358-1373 

weakened them still further. The following incident worsened terribly the relations 

between the Banü Marln and the Banü Na~r. The Marini V'azLr (Umar b. ~l:dAllah, 

who was responsible for a series of dethronements and bloodshed during the period 

of 762-767, expelled the Marinl prince (Alf b. Sadr al-Oln and his wazÎr 



Mas<üd b. Masa'f. They were welcomed in Granada by Sultcïn Mubammad V; 

he even appointed ).11 as Shaykh al-Ghuzàt. In the meanwhile Sultan S\bd al­

'Azlz had taken ail powers into his hands after killing 'Umar b. 'Abd Allah. 

He was apprehensive of prince ~If. He requested the Na~rf Sultan to send 

the prince and his wazir bock to Fez. The Sul!<i'n refused, but Ibn al-Khoyfb 

whom Sulran 5\bd al~z1z had taken into his confidence, prevailed upon 

Mu~ammad V; yet the latter only agreed to imprison them. The Marini 

Sultcïn accepted but did not like this move. Ibn al-Khallb, apprehensive of 

the intrigues against him in the Na~i court, was planning to escape. Sultan 

'Abd a~zfz welcomed him in the Marini court. Now Sultan Muhammad V . . 
requested Sultân cAbd a~AzÏz to send Ibn al-Kharib back again to Granada, 

but he refused. This disagreement soured their relations to the extent that 

From that point on both the Banü Marin and the Banü Na.sr spent their efforts 

in staging intrigues against one another. 

Mubammad V released the MarTni prince and his wazlr and sent the prince as 

pretender to the Marini throne. He even marched toward the Marini borders 

and captured Ceuta to stress his support for the pretender. He succeeded 

finally in staging a revoit and establishing his own choice on the Marini 

29 
throne. Thus Sultan Mubammad V succeeded in solving an almost century-

old problem. His successes against the Marinfs brought further security to his 

rule as weil as to the Granadian society in general. 



InternaI Political Structure 

The Granadian political structure consisted of three major offices directly res-

ponsible to the sultan: Shaykh al-Ghuzat, Wazïr and Qëçll al-JamèiC'a. 

Shaykh al-Ghuzat The chief of the ghëzfs {warriors for the Faith} actually was 

the office of the head of the armies, both regular armies and 

mercenaries. This office, according to Gaudefroy Demombynes, was "comparable 

to that of the amTr al-'umarëi'in the la te 1-.bbëisf period. n30 The peculiar tribal 

structure and allegiance to the chief provided the Shaykh al-Ghuzat with 

absolute power. 

The office of Shaykh al-Ghuzëit was introduced to replace the power of the Banü 

Ashq1lula who had been responsible for the establishment of the Na?rl dynasty but 

who had soon fa Il en into the custom of revolting against the Banü Na~r on fre-

quent occasions. To counterbalance their power the Banu Na~ welcomed the 

Marinl clans left behind in Andalus by the Marini Sultèin Man~ür. The first 

Shaykh al-Ghuzëit was appointed from among these Marinls. 

The Shaykh al-Ghuzot was given vast powers as is evident from a tah1r (investiture)31 

conferred upon Yabye b. 'Umar by Sul!an Abû' 1 ~aiiëii Yusuf (733-755/1334-54). 

1he .,,"' 
The titles mentioned in the investiture include: 'tillar of Power', 'f>word of 

-1!.b9Q', 'The Supermost Head of Defence', 'The Bond of the Kingdom' etc. 

The part on the description of his authority reads as follows: 



Il ••• He is the chief of the ghazls in spite of the differences of their 

tribes and the diversity in their manner of living. The promotions 

in their grades of acceptance will be determined by his approval ••• 

Their salaries will be determined by his assessment. Further allow­

onces will be made to them by his confirmation and recommendation. 

ln 011, may God support him, he is the qibla (turning point) of their 

hopes, the balance of their deeds ••• and it is he with whom the ki~­

ness of the administration of their food and prosperity is sought ll
• 

(Uthman b. Abi'i (Ula'was the most powerful and illustrious Shaykh al Ghuzat in 

Na~rf history. (Uthman was the chief of the Sanu cUla' clan of the MarIni tribes 

in West Africa. He had been gathering forces against the MarIni ruler Abû Yüsuf 

YaCqüb (685-706 A.H.) After a few gains <Uthman was heavily defeated in 

707 A. H. and fled to Andalus with his contingents.
33 

He was warmly welcomed 

in Granade. Despite the threats and the pleas of the Marini sultën to send 

<Uthmân baçk to Africa for punishment, the Banu Na.sr bestowed upon him the 

office of . Shaykh ol-Ghuzat. 

<Uthmèn soon came into conflict wHh the wazir Ibn Mabrüq. Ibn Mabrüq 

succeeded in suppressing him temporarily. Soon, however, the situation reversed 

itself. <Uthman gathered his troops and besieged Granada. Alfonso, seizing 

the opportunity, captured a few border towns. Sultan Mu~ammad IV (725-733 A.H.) 

was forced to be reconciled with (Uthman. To do that he had his wazïr, Ibn 

Mabrüq, murdered. Muhammad IV himself, however, met the same fate at a . 
later point when, dissatisfied with the Sultan, (Uthman' s ghazis assassinated . --
Mubammad IV in 733-34 A. H. 

tht- 1~e 

Muhammad IV's son Yûsuf's attempt to replace Banu (Ula'with Banu Rahu, another . ~ ~. 



sub-clan of the Banü Marin, did not bring about much change. The Shaykh al-

tIt~ 

Ghuzat still enjoyed the some powers. Shaykh Cuthmon b. Ya~ya ofABanü Robu 

participated in the plot against Mu~ammad V, and supported the Sultan 1 s rival. 

He was, however, defeated in a battle against the Castillians and took refuge 

with them. The Castillian king Pedro was an ally of the deposed Sultan Mubammad V. 

He delivered Shaykh CUthman to Mubammad V who reinstated him in his post when 

the latter remounted the throne. 

Mubammad, however, had decided to break the power of the Shaykh al-Ghuzat. 

Consequently within a year he struck out at Shaykh 'Uthman and banished the entire 

family from the political scene.
35 r!1( 

He appointed other individuals fromJ..Banü 

Marin to perform the necessary functions, but he reduced their powers by taking 

two steps: first, he led most of the campaigns against the Christians himself, thus 

taking the credit of Jihad away from the Shaykh al-Ghuzat. Second, he sent the 

Shaykh al-Ghuzat on campoigns against the Banu Marin, 36 thus discrediting them 

as ghàzïs since they fought against Muslims and their own kith and kin. 

Wazir The wizëra was the second most powerful office in the Na~rf political 

structure. Ibn Sa<fd observed that the institution of wizéra in Um~awi 

Andalus consisted of a group of notables who assisted the caliph by counsels and 

aided in the administration. One of them whom the caliph appointed his deputy 

was called hëjib. This office became hereditary and continued within certain 

families. The designation of wazlr was lower than that of bajib. 37 

During the Na~rï period the emergence of the institution of Shaykh al-Ghuzët had 



overshadowed the powers of the ~ëi j ib • Moreover, the offj ces of ~êi jib and wazir 

were often combined. Some wazlrs even claimed to be regents of the minor 

su ltons whom they succeeded in bri ngi ng to the throne. Such wazlrs enjoyed the 

highest powers. Instances of such wazirs are Ibn al-l;Iaklm al-Lakhm1 during the 

reign of Mu~ammad aJ-Makhlü<; Ibn Ma~rüq in the period of Mu~ammad IV, 

~- -
Q<i)id",RisJwan in the time of Abu 1 1 J;biiëij Yüsuf and Ibn al-KhaJib during the reign 

of Mu~ammad V. 

Under the wazlr were kuttëb (secretaries) who held the various offices of civil 

administration. The wazir al50 commanded the shur!a or the city police.
38 

Early Nal'"i wazfrs such as Abc Marwan b. ~anëidÏd, who was the ruler of Jaen, and 

the QCi'id Abu ~bd l'.!!ah al-Ramimi, who was the son of the ruler of Almeria, 

- ~ -
both wazirs of "Ghèilib Bi llêih, had powerful family connections. The later wazirs 

were, however, men of learning, hoving no such powerful connections. This is 

why the wazirs depended for their support on diplomatie influence. Their powers 

were often temporary. Whenever their plots fai led, it proved easy to break their 

power. The ~s were invariably imprisoned, expelled or assossinated. 

Qêidi a I-JamCi<a , This was the most respected office in the plitical stru,=~'-'r<e , 

The Q09f a I-Jamaca was responsible for the administration 

of justice, the inspection of markets and for regulating commercial contracts. 

The Qêidi al-Jamaca al50 sometimes was the chief khatlb of Granada. 39 . ---"-

No executive powers such as the command of soldiers, police, etc., belonged to the 

Qa~Ji. It was rather supposed to be the dut y of the Sul!êin to support a qoslf ' s 



· d . h h' . 40 lU gment Wlt IS executlve powers. The Sul!àn and often the wazlrs, as weil, 

interfered in the administration of justice; yet symbolically, the Qa~i enjoyed 

the highest prestige in the political structure. 

ln spite of the absence of executive powers, the chief Qa~1 had vast influence in 

the affairs of the st~te as he was responsible for the appointments of a significant 

number of functionaries in the administration of judicial and religious affairs. 

The real basis of the Q09i' s power, as we shall see later in detai!, 41 lay in his 

being part of a sort of 'religious élite' which had grown in strength in the Umawi 

period and proven itself indispensableever since. 

Q5qf a I-Nubahi , s success in prosecuting the powerful wazir Ibn al-Khatib, is one 

of the recurrent examples of the powers of qéi~is in the political structure of Muslim 

Spain. 

As stated earlier, Sultan Mubammad V was enraged by Ibn al-Khattb's defection 

to Morocco. From certain accounts it appears that there existed a rivalry between ai!.-

NubëihT and Ibn al-Khatib. Ibn al-Khatib, as Ibn Khaldüri has noted, enjoyed 

the highest powers after the collapse of the office of ' Shaykh al-Ghuzat. 42 

He interfered with Q591 al-NubahT in many cases. It is evident from certain 

stories recounted by Ibn al-Khatib in his ACmëil al-A'iam 43 and AI-Katlba al-Kamina, 

that Ibn al-Kha!1b went beyond the limits of politeness in ridiculing Nubahl in the 

court ° Publicly insulting the Qà~ï al-Jamë(a must have undermined the office 

of qadà'~ _0-
44 

This derision was not without the Sultén' s approval. The Sulran must 



have encouraged the wazir for such derision to weaken the office of Qadl al-Jama,ta. 

- pt -
It was only after Ibn al-Khatib had left for Morocco thatt..Nubahi could accuse Ibn 

al-Khatlb, in public, of heresy and burn his books. In this accusation, of 

course, he, too, was encouraged by the Sulten. The Na~i Sultàn sent NubahT 

to Morocco to bring Ibn al-Kha!lb back once more to Spain. The Sul!an failed to 

bring Ibn al-Khatib bock to Spain but he finally succeeded in having him killed in 

Morocco. 

This is how the Sultan eventually succeeded in removing a wazlr who had become . --
too powerful and, by using the qadf to his advantage, also achieved his designs to 

~ 

make himself independent of the offices of the Qa~f and Wazir both. 

Con c 1 u si 0 n: 

At the conclusion of this section we may say that the reign of Sultan Mu~ammad V 

was relatively speaking a peaceful and politically stable periode This stability 

was gained by the ski Il fui roooog9ma1t of relations with the Christian neighbours 

and the Marini rulers, but more significantly, by the consolidation of the obsolute 

rulership of the Sultân. The Sultan succeeded in achieving this goal by weaken­

ing and reducing the powers of the Shaykh ai-Ghuzot, the Wazir and the Qëdi 
-- -.L. 

al-Jaméica, which were the major offices of political significance. He used the 

influence of each office against the others to weaken them 011. 

Polîtically, the Qà~l al-Jamë(a hod been a very influential office, yet the Sultén 

was able to use it to consolidate his own power. This was possible because the 

religous authority of the fuqahët' on which the power of the ~ depended had been 

already weakened. This phenomenon îs discussed in the next section. 



SECTION TWO 

SOCIO-RELIGIOUS DEVELOPMENTS 

We noted earl ier 
1 

how important a role was played by the jurists in political 

events during the early da ys of the Sultan Mubammad V, especially by Qa'~H al-

Sabti and Ibn Marzüq. The significance of the jurists in the political affairs 

in this period was, in fact, a continuation of the role they had fulfilled from 

approximately the ninth century. 

The Pol itical Power of the Fuqahë' 

The historians of Muslim Spain do not forget to point out the role of the fuqahëi' 

in political affairs as a trait of Muslim history in Spain.
2 

The various opinions 

about the significance of fugahë t are not immediately relevant to our purpose. 

NevertheleS5, in general, we learn that scholars have suggested three reasons 

for the pol itical significance of the fuqahëi' • 

First, some scholars such as Ibn Khaldün 
3 

and Goldziher
4 

argue that it was the 

conservatism of the Spanish Arabs that encouraged the spread of Mâl ikism and 

that eventually conferred significance on the fugahCi' since they were the bastions 

of this tradition. 

The second reason, as suggested by Lopez Ortiz
5

, Hussain Monés
6 

and other?, 

was the need for the legitimization of their rule as was always felt by the Muslim 



rulers of Spain. Lopez Ortiz argues that because of their breakaway from the 

'Abbâsi caliphs, the Banü Umayya in Spain needed the support of religion to 

justify their caliphate. Malik b. Anas, being an antagonist of the ~bbësis, 

was the ideal choice for them. 
8 

Monés furthers this argument more strongly in 

the case of Hisham 1 and ':Iakam 1. 

Contrary to the claim made by historions of Hishém l' s piety, Monés argues 

that Hishâm, in fact, chose religion for rather political reasons. Hisham felt 

himself weak in the struggle against the rightful claimant to the throne, Sulaymën, 

who enjoyed the support of the Syrian contingents of the army. 
9 

Thus from pol i-

tical necessity on the part of the Umawi rulers there arose a class of 'Ulama' and 

FuqahCi' who played a continuously important role in political affairs. 

10 . 11 
The thi rd factor, suggested by L. E. Provençal and Roger Idm ,was the 

establishment of a kind of 'religiaus aristocracy' -- composed of fugahèi l and 

'"ulama' -- who comprised of the intellectual as weil as the social él ite in the 

capital by the time of l:Iakam 1 (180-206/796-822). When I:lakarn ;'ried to reduce 

their influence, they staged two insurrections in Cordova 12. In these revol ts the 

fugahé' had the support of a number of aristocrats in the court as weil as the 

people in the suburbs of Cordova. These revolts did not succeed but l:Iakam was 

forced to recognize the power of the fugaha' • 

We cannot agree that any one of these factors alone con sufficiently explain the 

influence of the fugahëi' , particularly in the Na~ri period. Nevertheless, the 

third factor probably clarifies the phenomenon better than the others. 



It is difficult to classify the generality of the Spanish people in the manner of 

Ibn Khaldün as having been primitive and conservative. There is much evidence 

to the contrary. Especially in the Na~rT period the Spanish people were quite 

flexible in accepting their Christian neighbours' way of life, particularly with 

regard to dress and recreational activities 13. Conservatism was also absent from 

h • h' .. d d 14 Th • t elr ever-c cnglng practlces ln trc e an commerce. ere was conservatlsm, 

of course, in the intellectual attitude and academic activities of the élite. The 

latter, however, were probably the result, not the cause, of the conservatism of 

the fuqahë' • 

Similarly it is hard to maintain that the rulers' alliance with the fuqahë' was 

based on the former' s need for rel igious legitimacy. In a society where the rule 

of a usurper can be justified in the pol itical theory by equating de facto with 

d · 15 h d f 1" • • . f h . t e Jure ,t e nee 0 a re Iglous institution or t at purpose IS not very grea • 

ln the case of the Na~ri claim to the legitimacy of their rule, stress fell upon 

their Arabness rather than on any rel igious doctrine. The tension between Arabs 

and Berbers had been a salient fecture of Muslim Spanish history. The two Berber 

dynasties, the Muréibitün and the Muwa~~idün, had pushed the Arabs aside. 

With the decl ine of the Muwa~~idün, the Arab element rose again, as the rise 

of Banü Hüd and Banü Na~r man ifested. These Arab tribes were supported by 

the local Spanish element and by the Arab aristocrats. They did not trust the 

Berbers; they sought the Berbers' hel p onl y temporar il y. Wh il e th e Berbers were 



inelined more toward religion and piety 16, as expressed by their zeel for ~ 

and Ta~awwuf, the Banü Na~r laid stress on genealogieal nobility17. The 

founder of the Na~ri dynasty was ealled 'Marwan1'by a contemporary historian. 18 

This shows that the Banü Na~r in ail probability wanted to present themselves as 

a continuation of the Banü Umayya. Later, however, they linked themselves 

with the Khazraj tribe of W1adina. Ibn al-Khatib establ ished the proof of their 

genealogy from earlier sources 19 and Ibn Zumruk recited eulogies narrating the 

merits of the Khazraiis in the days of the Prophet. 20 This very faet that they 

stressed their descent from the an~r would have been detrimental to their cause 

if they had been seeking religious support for their legitimacy, in view of the 

commonly accepted orthodox view of the superiority of the Quraysh over the 

An~ar. The nature of the argument shows how much significance the Banü Na~r 

gave to the religious aspect of the legitimacy of their rulership. 

The foregoing discussion was necessary to show that the need of legi-

timacy existed but that it was not sought necessarily from the fugahéi'. The 

rulers needed the support of the fuqahéi' because the latter, through strong family 

relations and land holdings, had established themselves in Spain as a pol itical 

power. We need not go into these details; what interests us here is their strength 

as a politieal group. We will briefly review the factors of their strength. 

The Factors in the Political Strength of the Fuqahëi' 

The high status that the fugahëi' enioyed in Andalus is evident from the fact 

that the appelation "fag1h Il had aequired a sense of nobil ity. Ibn Sacfd points 



out in his narrative of the Andalusian society that: 

The appelation of 'faq1h ' is most honourable for them, so much 
so that if they want to make an honourable mention of their 
grand amir (sultén), they _cali him 1 Fagih ' • At present a faglh 
in the West is what a qëgi is in the East. They even sometimes 
cali the këitib (secretary), a grammarian and a linguist faglh 
because it is the highest appellation for them. 21 

The factors that contributed to the sustenance of fuqghS' s political power 

were mainly three: 

1) The control of a number of important lucrative offices in the 
political system; 

2) The control of the institutions of learning; 

3) The control of the movement of free thought. 

It was through the operation of these factors that the fugahë' could preserve lire 

Mëliki tradition in its conservative mold and hence maintain their power. 

When they lost control of these factors in the fourteenth century they could no 

more maintain their rel igious authority and hence their pol itical power. We 

will briefly review these elements in the power of the fuqahëi' in the following 

pages. 



Religious and Judicial Offices 

The highest religious and judicial office was that of Qéic;li al- Janiita, the appel-

lation of the chief qëc;li in Granada. The historians stress that it was the noblest 

office in the political structure. The evidence for the truth of the claim is to be 

found in the generous salaries, the ceremonial investitures, and the lengthy 

formai decrees of appointment given to q09is. The Qëdi aJ-Jamaca also en-

• d'd f • 22 loye a WI e range 0 prerogatives. 

Beside the administration of justice, the fugahëi'were officially attached to courts 

as muftis (jurisconsults), mushawir.s (consultants) and wuththags (formularies and 

. ) 23 Th d" . f 1" d • l' notanes • e a mlnlstratlon 0 re Iglous an trust properhes was a so ln 

their hands. Whenever a ruler made a donation for a special purpose, he 

appointed a faqih to supervise it. The appointments of Abü Abd Allah al-l;iaffar 

(811 A.H.)24 and Ibn al-Qal:hâb (779/1378)25 in Granada were of such nature. 

The inspection of trade and commerce was also the domain of the fuqoha'. They 

were responsible for fixing prices and for the qua lit y and weight of commodities 

in the market. The particular teachings of Islamic law
26 

against Ribëi (usury ) 

and Qiméir (speculation) prohibited a number of transactions which th us required 

the supervision of experts in the law, i.e. the fuqaha~ 27 

These prohibitions also extended to transactions involving money exchange and 

minting. The fuqahëi' were therefore required also to supervise the minting of 

coins. The important offices in the mint such as Néizir al-Sikka were held by 
• 



tIt" tIt" • 
The office off,Chief ~ was next to that o~ Qéisli al-Jamoca in importance 

in the capital city of Granada as weil as in other cities and towns in the king-

dom. Often both offices of qa~i and kha!ib were held by one person. 29 

Since in Islamic history the ~ (coining) and khufba (Friday sermon) which 

became the vehicle of the announcement of the ruler' s nome, had become the 

formai signs of a daim to rulership or to allegiance of one ruler to onother 

ruler, the khatib had 0150 become a kind of political office.
30 

Attached to 

the office of kha!ib were a number of other religious offices such as that of the 

Ali the above-mentioned offices were lucrative, and often tracts of land, com­

mensurate to their rank, were attoched to these offices. 31 This land ownership 

olso contributed to the politicol power of these office holders. 

Intellectual Control 

The status of the fuqaha' established by their function in the political odminis-

trotion was sustained by their control of intellectuol life. This was achieved 

moinly in three ways: 1) The control of the institutions of learning, 

2) The suppression of ony movements of pure rationalism, 

3) Opposition to Ta~wwuf and IarTqës as a threat to 

the political, as weil as the economic, system. 

We will explain these measures briefly in the following paragrophs: 

1) The Institutions of Learning 

Ibn Sacid, who visited Andalus in the early Na~rï period, depicts the con-

ditions of learning in the following words: 



As to the conditions of the Andalusians in respect of the art 

of sciences, the truth of the matter is that they are most 

eager people in this regard. • •• The scholars enjoy the 

noblest rank among the élite as weil as the common people ••• 

Despite the fact that the AndaJusians do not have school 

{mad6ris} to help them in seeking knowledge, they rather 

study (learn) 011 the sciences in mosques on paying fees. 32 

Thus they read in order to learn, not in order to earn a stipend. 

Ibn Sacid praised the Andalusian system as leading to learning in contrast to the 

system of the madrasa in the Muslim East where the interest of the student was 

monetary rather thon learni ng • 

This conclusion of Ibn Sa'id stands in contrast to that of Ibn KhaldOn who praised 

th' 
the system in the East seying that the system of,madrasa encouraged learning 

l' 

and made it possible to study even for those students who could not affard to pay 

fees to individual teachers. On the other hand, the system in the West limited 

the spread of learning and eventually resulted in the decline of the sciences. 33 

Neither Ibn Sacid nor Ibn Khaldün mentions one significont fact - that learning 

itself could not have been the sole oim of 011 the students. The majority of 

them graduated, thereupon to be given various offices in the administration. 

The factor that must be emphasized here is that the teachers who were mostly 

fuqahà' had more influence in the system of the East in comparison to the West. 

The institutions of learning in Andalus was completely in the hands of the fuqahêi'. 

They were absolutely independent in choosing the materials of teaching in the 

manner of teaching and the assessment of achievement of the pupils. Sh6ribi, 

dealing with the question of learning, in fact, discouraged the method of 

learning from the books withouf a teacher. 34 



This system was advantageous to the fuqahô' in two ways. First, it established 

their influence and supremacy over the people. The fugahë' could not have 

had this advantage in the madrasa system, because in that system they could 

not be as independent as they were without the madrasa. Because of the absence 

of an institutionalized system of higher learning the pupils had to depend on the 

teachers if they were to get diplomas of graduation. 

Second, the Andalusian system made possible the preservation of tradition and 

strict adherence to it, as weil as the control of any ideas or movements that 

might change the tradition. 

The fuqchë' in the West were certainly aware of their advantages when they 

opposed the establishment of madérise 35 

The institution of the official madrasa was introduced quite Icte in Spain. 
cJ!~ 

Provençal mentions that the first madrasa was established by the Qé'id~Ri9wan 

(d. 760/1359) the l:Iajib of Abü Yüsuf al-l:iaiiâj (733-755/1333-1354).36 

This move was strongly opposed bya number of scholars. Two main arguments 

were advanced in this respect. First, that it was a bidta (innovation), hence 

prohibited; second, that it suppressed the freedom of the (uloma' and hence 

the independence of <i1m (scholorship).37 

After the establishment of madrosas, the (ulama' and fuqahéi' gradually lost 

their independence. The change did not immediately, however, affect their 

aristocratie status; but their control over intellectuol movements end their 



resistance to Ta~wwuf certainly relaxed. It was after the establishment of madâris 

that Ta~wwuf and ~ûfr Tariqas gcined a wider following in Granadian society. 

2) Control of Intellectual Movements 

Again the same Ibn Sacld says that: 

"They (the Andalusians) toke part in every science with the exception 

of philosophy and cstronomy. These are specially enjoyed by the élite, 

but they do not show this (interest) in public for the fear of the common 

people. Because as soon as it is stated that 'so and 50 studies philosophy' 

or 'practices astronomy' , at once he is declared Zindiq (heretic), and 

his doys are numbered (qa a at 'alayhi onfcisuhü). If someone showed 

skepticism (zola fi shub atin t e peop e wou d stone him to death or 

would burn him alive long before his case was brought to the Sultan." 28 

Ibn Sacid' s observation is supported by stories that frequently refer to an aversion of 

phi losophy. Ibn Khaldün narra tes that his teacher 'Âbi n used to teach philosophy to 

Ibn 'Abd al-Salam in secret, 39 The condemnation of the study of philosaphy was a 

very common theme in the literature written by fuqahéi,.40 This antagonism had 

ai - _ 
grown to such an extent that even" Ghazali' s works were counted as being phi 10-

h• 1 41 0 f SL~ 'b";' h Sh 'tfoiT: 1, - T • 

sop ICO • ne 0 no!1 1 S tacc ers, an t.. 1 1 ma sa n! , on one occasIon was 

rd- _ 

forced by his students to use a certain book by Ghazali. He dreamt the some night 

" 
that he was soiling his books in filth.

42 

The outstanding case in Shâtibi' s Iifetime was the condemnation of the Wazir Ibn 

al-Khatlb. We need not recount the event which has been mentioned earlier. Qà~r~­

Nubàhi was asked to bring charges against Ibn al-Khatlb. 43 He declared the latter 

as heretic because of his indulgence in philosophy and other such matters. Qaçll;J.­

Nubëhl's attitude to philosophy can be learnt From the following passage in his book 

pertaining to the administration of justice and the biographies of Qàdls: 

If something relating to the philosophical schools contradicting Sharlca 

or something similar to that is found in someone' s handwriting, then 

the practice (bukm) in this respect is to study the written material. If 

it is clear that it is the opinion of the writer and (something) to which 



he agrees, even though he may deny i t verba Ily, the case wi Il be 
decided on the basis of the written material. .•. If this writing is 
found only to quote these philosophical schools without relating the 
statement to the writer .•. who could be worse than the man who 
possesses such books ••. such books must be burnt and the man must 
be punished ••• 11 44 

T owards the middle of 773, Qogi al-Nubéihi announced his ~ about the books 

composed by Mu~ammad b. al-Kha~b, relating to beliefs and morals. These 

books were burned in the preserOof the fuqahë'and mudarrisin (teachers) and 

others From the sorne class as the fuqaho'. IIThis happened because the afore­

mentioned books contained articles that necessitated this action. Il 45 

Sultêin Mubammad, assisted by Q09i Nubëh1 and Ibn Zumruk finclly succeeded 

cfter c few years struggle to have Ibn al-Khatib charged in the Marini court as 

a heretic. He was treccherously killed in prison and then burnt.
46 

Ibn al-Kharib's tragic decth illustrctes the extent to which the fugaha'could go in 

their opposition ta philosophy. The case of Ibn al-Kha!ib 0150 pravides evidence 

to the fact that the reason for oppasi ng phi losophy and such trends was to preserve 

the supremccy of the Sharica which wcs the religious authority. These facts are 

to be found in al-Nubàhl's letter to Ibn al-Khc!ib which has been preserved in 

Naf\;! al-Tib. Al-Nubahi charged Ibn al-Khatlb saying: 



"1 had spoken to you a numbt:r of times about your pamphlets 

(manuscripts) in which you invoked innovation (heresy) and 

made fun of the Sharica. 1 urged you to tear them up and burn 

them. 
rJ--

This unfortu na te. office tenure (Qâc;li ,..Nubehi' s period of qa~é' 

during Ibn Khatib 's wizara) endured the nonsense resulting 

from your ridiculing the rules of Sharlca, and your scorn at 

matters of religion ••• sorne of such cases are the following: 

one of them was the case of Ibn a I-Zubayr who, after payment 

of his dues, was sentenced to death on account of heresy (Zandaqa) 

despite your disdaining such a decision. 

Another case was that of Ibn Abi'i ~ysh, detained (muthaqqaf) 

in prison on account of his heterodox statement, one of such 

heterodoxies was that he cohabited with his wife of ter 

pronouncing the formula of triple divorces, because he claimed 

that the prophet himself commanded him to mate with her. You 
-, c 

sent one of your men to secure the escape of Ibn Abi 1 Aysh from 

the prison with no consideration of others. Another of such cases 

was that one young man related to you was prosecuted on the 

charge of murder. 1 could not do anything but imprison him 

according ~v th;; ic::;~!~ements of religion and the decision of 

Sunna. You detested this judgment. You imprisoned the 

plaintiff and immediately released the above-mentioned young 

man." 47 

For a better understanding of the contents of this letter it must be pointedout 

that Ibn al-Khatib was very much distrustful of the fugahë'. His reasons for this 

attitude were the fuqahéi 1 s general ignorance of the Arabie language, the 

absence of piety and too much con cern for the mundane matters. He wrote 

a few treatises combining satire and criticism on the practices of the fugaha'. 48 

The main targets of his writings were the qéi~i Ibn al-l:Jasan al-Nubàhi and q09i Ibn al-Qal:bëh. 

It is evident from Nubàhi 1 s letter that Ibn al-KhatTb did not agreE~ with the fuqaha' 

in condemning heretics ta death. His interference in the implementation of court 

decisions was considered as ridicule of the Shari'a. 



Ibn al-Kha!ib' s boldly favourable attitut)e towards philosophy and pure thought 

was made possible among other factors, by the introduction of Rëizism into 

Western Malikism in the thirteenth century. 

ot' 
Falth-al-Oin"Raz1 was responsible for raising the status of Kalem to bring it closer 

to phi losophy, 49 but his influence also meant the revival of an interest in philo-

sophy - a forbidden science among the conservative orthoclox. Razism was intro-

duced to Mëlikism mainly through U~ul al-fiqh. THs made the acceptance of 

Razism easier, and the resÎstance to pure philosophy, though it continued, but 

grew weaker and weaker. 

ln Eastern MOlikism this impact manifested itself in two works on UfÜl al-fiqh 

v.hich were in many ways based on Râzi' s work on U~ül al-fiqh, AI-Mab~ül. 

One of these works was by Ibn l:Iejib (d. 646 A.H., Alexandria), 

Muntaha al-Su', .1 wa'I!Amal fÏ'lImay al-U~ül wa'I·Jada\. The second was the 

work by Ibn l:Iejib's pupil Shihab alDin al-Qarafi (d.684A.H) 
50 

Tanqib al-fu~ül. Both soon became very popular U~ül texts of the 

Malik1 School. Ibn ~ajib' s work h~d gained currency even in his life time. 

Consequently he had to prepare an abridged version of it.
51 

This abridged 

work on ~ along with another short work on furû C were called Mukhtaflr a~H 

and Mukhta~r farci since they were used as texts in madâris. 

Ibn l:léijib' s Mukhta~s were introduced into the Muslim West by one of his weil 

known disciples, Na~ir al-Din al-Mishdhall (d. 731 A.H.)52 He was one of 

the three Western scholars who travelled to the East and who served as an agent 



for the influence of Razism on Malikl thought. The other two were Ibn Zaytün 

and al-Ha~künT. 53 ln the West more attention had been paid to the study 

of fiqh and Arabie grammar, but under the influence of these scholars Kalëim 

began to be given equal attention. 

Philosophy was also making inroads, but it was still tabu. Sorne stories, as told 

by the biographers of this period, indicate that philosophy and other rational 

sciences were eagerly sought after by certain individuals, but in secret. Such 

secretly perused texts included those by Ibn Sine and al-Farabi. 54 

Among the above-mentioned scholars Mishdhali seems to be oritical of Razism, 

although he retained his interest in phi losophy. His son, Abü Man~ür al-Zawâwl 1 s 

and al-Sharlf al-Tïlimsëni who were in Mishdhëili l s circle of influence both 

show this critical attitude towards Ràzi and exhibit favour towards the prepatatic 

school of Islamic phi losophy. 

Such trends were encouraging freedom of thought and general intellectual 

activities. Yet, what probably accelerated the spread of movements of free 

thought the most was the rise of ~üfl Tariqas. Even the Malik; fuqahëi'seem 

to have failed in their resistance to Ta~wwuf which encouraged a relaxed 

attitude towards the strict legalistic tradition of Molikism. The reasons for the 

rise of this phenomenon are dealt in the following pages. 

3) Ta~wwuf 

The absolute supremacy of Sharlca, the palladium of the power of the 

religious authority of the fuqahëi', was threatened by philosophy as weil as 



Kalem insofar as these two sciences undermined the authority of SharÏca as 

the only guide to life. Ta~wwuf, however, probably presented a more direct 

threat to Sharita than any other movement of thought. The emphasis on piety, 

religiosity and moral commitment appealed to intellectuals as weil as to the 

common people. The rise of Ta~wwuf in their midst was, therefore, naturally 

considered a threat by the Mëlikis in the West. 

ln addition to this consideration, certain events heightened this feeling of danger. 

ln the twelfth century when Màlikism had been re-established by the Murëbirün, the fugahëi' 

had begun the purge of Ta~wwuf From Andalus. Among the ~üfis denounced by the 

fuqaha~ the following three were prominent: Abü Bakr Mu~ammad From Cordova, 

Ibn al-cArif From Almeria and Ibn Barrajëm From Sevilla. They were persecuted, 

and ail three died in prison. Ibn Barrajàn had criticized the MéilikÏ fuqaha'very 

severely for their neglect of J:ladith. He succeded in gathering enough supporters 

in Almeria to form an opposition that was directed primarily against the fugahà,.55 

Another such uprising against the ruling c1ass and the füqahéi'was led by another 

~, Abü'l Qosim Ibn al-Qa~iyy, a disciple of Ibn al-cÂrif (1088-1141). This 

insurrection took place in Aigraves region (Southern Portugal) in 1141. 

Ibn Qa~iyy was killed in 546/1151).56 

Viewing Tasawwuf in the perspective of these uprisings, the fugahéi'naturally 

considered Ta~wwuf a threat against Màlikism and hence against themselves as 

a class. 



One significant vidim of this opposition to Ta~wwuf was al-Ghazali 1 s book, 
ae- _ Ibyëi (Uliim al-OTn. One of the earliest reactions to~Ghazali' s I~ya was that 

of Abü Bakrfrurrüshi (d. 520 A.H.) who wrote a treatise AI-Tibr al-Masbük 

refuting:~hazali' s Ibya. 57 The aforementioned~, Ibn al-'Ârif, was the 

f· • tJ-G' h -1': 1 1 h -. h W 58 AI • h h • Irst to InterpretA aza 1 s ~ ln t e est. ong Wlt t e persecution 

directed against him came the suppression of Ibyo. In 537 A.H. cAli b. Yusuf b. TashufTn, 

who also persecuted Ibn Barrajéin and other ~üfis, ordered that ail copies of Ibya be 

burnt in public.
59 Qocji ('Iyaq (d. 544A.H.)also issued a ~ in favour 

of burning I~yëi. Abû'l l:Iascn ibn J:lirzihim prohibited the study of the Ibya 

and ordered that ail copies of it be burnt. 60 

Like other movements of free thought Ta~wwuf continued to be considered 
T1i" 

dangerous both by rulers and fugahëi' until ~uwabQidün toppled this alliance. 

Although the religious views of the Muwa~~id(jn, because of their stress on 

the Qur'ëin and Sunna did not allow absolute freedom to pure thought, yet Mëilikism 

definitely lost its supremacy. Especially in Ya<qüb al-Man~ür' s (580-590 A. H.) 

reign, a sort of war was declared on Malikism ~' 

The Muwa~~idun could not, however, destroy the power of the fugaha' in Spain. 

1/,t· It grew stronger. The best illustration is the fact thattMuwa~~id Sul!an Man~ür 
G2 

under the pressure of Mdlik! fuqaha' , was forced to expel Ibn Rushd.f " 

During this period another movement was gaining force. It grew much stronger 



in the period of the decline of the Muwab~idün. We refer to the establishment 

of ~ ribâts. As G. Mart;Jis
63 

has pointee! out, originally the ribë! was a 

military institution, but the mystic movements which began in eleventh century 

and bloomed in the thirteenth century in North AFrica, changed the nature of the 

ribote The volunteers for Jihad in the ribà!s were also connected with $üfi 

1ariqas. The Ribô!, thus, was no longer a military post but also a place for 

ascetics and travellers. By the thirteenth century the ribà!s were also transFormed 

. Z-' f' S-f~ .. 64 
lOto aWlyas or centres or certalO ~ t;.anqas. By that time every dbat 

had a resident ~fi -Shaykh. 

This phenomenon had an effect on the fuqahâ'intellectually as weil as socially. 

Spain had resisted TaiOwwuf successfully until in the thirteenth and fourteenth 

centuries we find travellers and biographers mentioning the emergence of a number 

of Zëiwiyas, notable ~Ü{is and a number of works on To~wwuf, ail in Spain. 

Ibn Battûta mentions, among other such centres of ~ufism in Muslim Spain, two 

Zàwiyas in the vicinity of Granada: Zëwiya Mabrüq, and ~ al-(Uqôb. 65 

Two of the significant works on Ta~awwuf in the fourteenth century were written 

by Spanish ~üfisi Abü lsbaq Ibrahim b Yal)ya al-An~r1 (d. 751 A.H.) of Murcia, 

Zohrat al-Akmam and Abü 1>.bd Allàh Mubammad b. Mubammad al-An~rr 

al-MaloqÏ' s (d. 754 A.H.) Bughyat al-salik fi Ashraf al-Masdlik fi maratib 

al-C:üfixYo wa Tarà'iq al-Muridin. 66 
"f X • 

This phenomenon afFected the intellectual as weil as the social status of the fugahc' . 

The emphasis on piety and simple living in their personal lives b/tüffs was in 
A'- · 

sharp contrast to the aristocratie way of life of the f'Jqaha ' • This difference in 



Iife style mader~is more popular than the fuqahâ'among the common people. 

The rising influence oftiüfTs among the people and especially among the Berber 

mercenary volunteers for Jihad was 0150 recognized by the rulers who, to estab-

lish their piety and influence omong the warrior tribes, began to give attention 

to ~üfi Shaykhs and ribàts.67 The fuqaha' also acknowledged this change, 

and some of them began to drift towards Ta~wwuf. This trend is evident 

from a number of fatwos which mention the popularity of ~üfism among the fu go ha'. 68 

The impact of Ta~wwuf can be seen in two principal ways. First, the ~ did 

not abolish the Sharira, but they undermined the status of the fugahëi ' , by their 

emphasis on principles of moral commitment ( waJO'and zuhd) to one' s obligations. 

The fuqahë' s treatment of obligations was rather legalistic. Second, instead 

of limiting themselves ta the fiqh books, the ~üfis appealed to the Qur' ëin and 

the Sunna. 

Bath of these aspects affected the fiqh tradition. The most obvious influence can 

be seen in the discussions on usül al-figh in this periode The fuqaha' had to make 

concessions to both principles. Qarafi discussed zuhd and waJO(as one of the 

bases of fi 9h .69 

Ibn ('Abd al-Salâm 1 s legal theory is more illustrative of this accommodation. 70 

The influence of Ta~wwuf had grown very strong by the thirteenth century. At 

the some time with the passing awoy of the Muwa~~idün, Mëlikism was also rising 

again. But this rise of Malikism could no more be a continuation of the past 



tradition. Mëlikism now faced many challenges; social as weil as theoretical. 

Hence in this period fiqh and ~a~wwuf both are actively present on the scene, 

ftt-

and both are alive with a rejuvenating spirit. The Banü Marin and,(Banü l:Iaf~ 

who had succeeded the Muwa~Qidün, realizing the force of both movements, 

made steps toward combi ning the two. 71 They encouraged the fuqaha' to 

concede to Ta~wwuf. They 0150 began to endow the ribéi!s with large trusts. 

The fuqahëP ~ realizing the situation, soon became themselves involved in 

Ta~wwuf, but they still held to the supreml.Jcy of Shari<a. A typical example 

of this rapprochement was the formation of a new sil_si la (chain of a tar1qa) 

whose connection with the Shëdhi liyya Tariqa is discussed below, which combined 

01-
the ~üfïs and the fuqahO'. Abû (Abd Allah~Maqqarï (d. 758 A. H.), a famous 

jurist, is also noted for his wcrk on Ta~wwuf, AI-baq5'iq wa al-raqâ'iq.72 

Ibn (Abbëid~Rundi (d. 792 A. H.), the famous Shadhi li ~ufi, was one of a.t­

Maqqari' 5 disciples of whom he was very proud.
73 

Ae- Maqqari, along with his lectures on fiqh, also initiated hls pupils into his silsila 

of Ta~wwuf. The initiation was do ne with a symbolic oct in which the shaykh 

placed a morsel of food into the mouth of the disciple. A most significant 

indicator of the new conjunction between fugahà' and süffs is to be seen in the 

nomes comprising this silsila. 

Maqqari -- Abü ~bd Allëih al-Musfir -_. Abü Zakariya <~.Mabyêiwi -- Abu Mubammad 

~ëlib -- Shaykh Abü Madyan -- Abü' 1-l:Iasan b. ':'irzihim -- Ibn M,(Arabi -- Ghazali -­

Abü' 1 Ma/air -- Abü Talib Makki -- Abü Mubammad aC~l:Iariri (sic) -- Junayd --
- d.- _ _ _ oie _ oJ.. _ c _ 

~- Saqoti-- Macrüf Karkht -- Dà'üd Té'i -- Habib r.:A·lami -- Hasan Basri -- Ali b. 
• r-.. . ' l' • f" 

1ëlib -- Rasül Allëih.
74 



This chain has been subjected to criticism by some authors mainly because of gaps 

in the chain befween Abu' 1 Ma'ali and Makki. Paul Nwiya, after comparing 

the presentation of This chain as given by Sha!ibi with those given by others, 

maintains that it belongs to the Shëdhilf arder which became better known after 

Ibn 'Abbad. 75 The chain comprises four parts: the first part consists of MaqqarT 

and Musfir both primarily faglhs; it is connected with the second part comprising 

a chain from Mabyèiwi to Abü Madyan - primarily ~uffs. They are connected 

again with the third part consisting of mainly fuqahâ; starting with Ibn ':Iirzihim 

to Abü' 1 Ma'èili. They are then connected with the traditional chain of early 

~üfis, through Abü Télib Makki. 76 

Nwiya' s suggestion about the connection of this chain with the Shàdhiliya, together 

with his conclusion that Ibn 'Abbëd' s reanimation of the Shëidhiliyya was a revival 

of the early ~üfism of Mu~asibi, also partly explains the compromise of the ~üfis with 

the fuqahë' in order to exclude the more comprehensive and radical type of ~üfism, 

such as that of Ibn ~rabï which the fugaha' considered a threat to the supremacy 

of Sharlca. 

Having found this compromise possible, the fuqaha' ~sed their opposition to 

T a~wwuf as such. There was, yet 1 another aspect of T a~wwuf whi ch continued 

to threaten their status. This threat can be seen in three ways. First, Tariqa­

Ta~wwuf required total submission to the Shaykh. This submission undermined the 

religious authority of the fuqahë). One event (probably an anecdote) illustrates 

this tension: 

\. 



Qàdi Abü'l Qèisim al-Sabti had two sons. One, Abü'l <Abbas 
Ah~ad became qadT; the other, Abu'l MacalT chose the poth of 
IIqawm" (~üfis). ---He never used or ate anything at his brother' s 
house. Aftet many years he visited Zèiwiya Mabrüq in the 
outskirts of Granada. He saw Shaykh Abû JaCfar Abmad 
al-Ma~düd and asked him if he could explain a mystery that 
had been worrying him. The mystery was that he had a torch 
that always showed him light, but suddenly he lost it. The 
Shaykh asked the first person entering the Zèiwiya to answer 
that question. This person who appeared to be an i Il iterate 
villager answered that Abü'l Ma<olllost this torch as punishment 
for sorne of his actions. After a number of questions it was 
revealed that Abü'l MacalT had taught someone the Divine nome 
of al-Lat'ff which he was not permitted to. do. A curse fell on 
him as a conSjjlUence. He became Qdsf al-JamaC'a and died a 
worldly man. 

The second aspect of the threat to the fuqahS' was that a number of sofi practices 

such as dhikr and sornac virtually substituted for the rituals prescribed by fiqh. 

This could not be tolerated by the fuqaho'. Sh6tibi goes as far as to declare 

insistence on such practices in defiance of SharlCa, to be Kufr, and condemns 

h . . d h 78 t e practltloners to eat • To add to the oHence caused by these practices, 

which were considered bidca by the fuqaha' , another important development 

took place. 

ln the thirteenth century the celebration of the Prophet ' s birthday was introduced 

into the Muslim West. This celebration took place in mosques. The poets 

wrote and recited for the occasion. Various forms of dhikr and somec were also 

part of the celebration. A significant factor in this development was the patron­

age that rulers provided for this celebration. 79 The fuqahà' could scarcely 

afford to oHer strong resistonce to these ceremonies in view of the wide popu-

larity of this "innovation" among ail groups of people. The situation forced 



them, therefore, to revi se thei r stand on bidta. 

The third aspect of the threat was economic. As we mentioned earlier, generous 

d • d . • - . d'b 80 onations an trust properttes were glven to zawlyas an ~s. This 

wealth attracted a number of devotees as weil as travellers. Ibn BaHü!a came 

across süffs in these centres from almost 011 corners of the Muslim world.
81 

L-

Fuqaha'were appointed for the supervision of the expenses of such donations, ---
although the supervision and maintenance of such properties was left to the 

shaykh of the zâwiya and his associates. 

Sorne fuqahé' resisted the temptations of Süfl tariqas. According to these fugaha' __ L-- '---'--

the ~üfr centres were attracting and encouraging idleness in the society. For 

many devotees asceti'cÎsm meant to forsake 011 worldly occupations and spend 

one' s life in some Zawiya. The finances of the Zawiya made it possible to 

live in such a manner. This practice, however, was creating a large number of 

unproductive elements in the society who were living on the labours of others. 

For the already stringent economy of Granadian society this was a very heavy 

burden. 

This economic burden becomes very significant as we shall see that the Granadian 

economy was in process of changing from an agricultural to a commercial and 

mercantilistic economy. Even the rural areas could no more support the moin-

tenance of such a burdensome institution as the Süfi Zëwiya or ribët had become. _0_ ---L 

The problem became acute in the days of Shëtibl. A distinct economic view 

of the matter, in contradistinction to the aider political and theological view 



1 .L 1 

that had motivated the fuqaoo'to oppose ?ûfism now came to be. 

The inhabitants of a small town Qanëlish, 82 an agricultural town on the bord ers 

of Aragon, sought a fatwé concerning the Shar'i attitude towards a zàwiya td-

Ghurabë'in their vicinity. The Chief Qo?i AI-Balfiql answered vaguely"justi-

fying the existence of such an institution. The Chief Mufti Ibn Lubb counter-

signed the fatwo. The people of Qanàlish, however 1 mounted a protest 

against the fatwc accusing both muftis of subjecting the people to an unnecessory 

burden.
83 

The sorne Istifta)was then sent to Shëitibi and Abü "Abdallah al-l:Iaffar. l;iaffëir's 

fotwà spelled out the economic aspect in more detail. A few excerpts from 

this fatwa are worthy of notice: 

"This band of people who daim their connection with Tasawwuf, 
has caused the severest horm to religion in this period and in 
this part of the world. Their evils have spread throughout the 
Muslim world and especially in the fortresses and towns and 
villages which are farther From the capital. •. They are more 
dangerous for Islam thon the infidels ••• 

They have no virtue ••• None of them knows how to cleon him­
self or to make ablution •.• In the nome of religion they only 
know how to sing, to utter nonsensical statements and to en­
croach upon others 1 property unlawfully ••• 

What made this band of people to adopt this way of life which 
is 50 dangerous for the existence of religion? Was it that they 
needed things basic for the human being, food, drink, clothing 
and su ch things, and they did not know any trade or craft to 
live from? Or if they knew a trade, did they find it hard to 
toil to earn their livelihood? •• The devil seduced them and 
suggested to them this path which was full of fun and pleasure. 
They confuse the ignorant with the practice of dhikr ••• 
weoring patched clothes ••• as these were the signs of the vir­
tuous people of this path ••. 



A certain scholar soid that the people in a city must be like the 
parts of the body. As every part of the body has a particular 
use and none of them is futi le ••• 50 are the inhabitants of a city. 
The soldiers guard the city, the fuqahâ' and judges protect the 
law (SharTca) and also teach it ••• Therefore one who is of no 
use in a city whereas he is capable of being 50 ••• must be ex­
pelled from the city ••• 

A phi losopher (bakim) taught his disciples to be like bees in a 
beehive ••• they do not let any idle member stay there. They 
would drive it out of the hive, because it would cramp their space, 
would use their honey and would spread idleness, and abandon­
ment of trades ••• 

It is incumbent upon whoever can do 50 to restrain these people 
who are like a gangrenous sore in the side of religion. He 
must obstruct the way to this group for those who are inclined 
towards it. He must expel them from these places. (If he does 
so) he is a warrior of faith (muiOhid) in this respect. "84 

().R.-

To conclude, the political power of the fuqahà' declined in the reign of"GhanT 

Billëh, because the factors that strengthened their religious authority, were no 

more controlled by the fuqahë'. The introduction of madrasos deprived them 

from the control of institutions of learning which were, until then, a private 

business of the fugahë'. Since the madrasos were now controlled by the Sultan, 

the fuqohëi' lost their independence. Consequently, they could no more 

enjoy the influence on the important administrative offices which were pre-

viously filled by their privately-taught pupils. Nor could they resist the 

penetration of Ta~wwuf into the Granadian society. Rather, as a general trend, 

they eagerly joined ~üfi Tariqas. 

There were only a few jurists who, nevertheless, opposed ~ûfi Tarlqas. Unlike 

their predecessors who condemned Taf'wwuf mainly because of political reasons" 



these jurists rejected ~üfi institutions largely due to economic considerations. 

The following section examines the economic conditions and developments 

which shaped the opinions of such jurists. In fact, the change in Granadian 

economy was also a very important factor in the decline of the religious 

authority of the fuqaha'. 
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SECTION THREE 

ECONOMIC DEVElOPMENTS 1 

Geography 

1ht-
Muslim Spain underJ..Banü Na~r was reduced to the Southern part of Spain. The 

Na~ri kingdom extended in the South to the shores of the Mediterranean Sea 

and the Strait of Gibraltar. For a certain period even the African seaport of 

Ceuta came within Nali"i terri tories. In the North were the principalities of 

Jaen, Cordova and Sevi lia . In the East it extended to the principality of 

Murcia and its Mediterranean shores. In the West lay the principality of Cadiz 

and La Frontera. 

The kingdom was divided into three provinces (Kürot): Gharnëita (Granada), 

AI-MarTya (Almeria) and Mëilaqa (Malaga). 

The kingdom was crossed in the middle by the lofty mountains of the Sierra 

Nevada and the steep hi Ils of Basharrat. The depressed areas were traversed 

by the river Genil (Shan11), a tributary of Guadalquivir and by the rivers 

Andrex and Man~üra. The land was a combination of plains and valleys with 

thick forests. 

The difference between the present geographical conditions and those described 

by historians is confusing. Today this part of Spain is dry and arid,2 but 



the historians vie with each other in praising the fertility and the greenery of 

this region. The following description by Ibn al-Kha~b is typical of other 

historical geographical descriptions: 

God Almighty has distinguished this our country by endowing 
it with gentle hills and fertile plains, sweet and wholesome 
food, a great number of useful animais, plenty of fruits, 
abundance of waters, comfortable dwellings, ~ood clothing ••. 
a slow succession of the seasons of the yecr ll

• 

The city of Gronada, situated.owth of the Sierra Nevada, was the capital of the 

kingdom. By the city flowed the ri vers Genil and El Derro. In the Southwest 

were the meadows of La Vega. Granada was surrounded by approximately 300 

sma Il towns (qura }.4 

Population 

Granada in this period attracted a great number of immigrants. Fleeing from 

the various Spanish terri tories which had been conquered by Christians, or having 

been persecuted by Christians, the Muslims came to Granada. In addition, 

a large number of Berbers kept coming constantly From Africa: they came 

as ~üfïs, mercenaries: students or simply fortune seekers. We have no way of 

knowing the exact number of the population as the sources generally do not 

mention it. 

Nevertheless, the growing burden of the population in this small kingdom can 

be seen in the educated guesses in the secondary sources. According to 

Imamuddin, in the days of al-Ghëilib Billëih the population in the city of Granada 

5 
was 150,000. Seybold estimated the figure in the later period as approxi-



6 
mately 500,000. Over and above the rising numbers, the ethnie diversity of 

the population also affected the economy of the kingdom. 

m.J. 
The bulk of the population in Granada and other cities was composed of"Berbers 

and Arabs, both usually soldiers and hence fief holders.7Q'Spaniards who were 

mostly cultivators thus worked for both. The Berbers were hated by the Arabs, 

who considered themselves more culturally advanced than Berbers, as weil as by t1I~ 

Spaniard Muslims who inhabited most of the rural areas. 

Economy 

GeneraUy speaking prior to the eventful impact of the change in Mediterranean 

trade 1 the economy of the ki ngdom had two aspects: urban and rura 1. The 

economic activity in rural areas consisted of agricultural and pastoral occupa-

tions. In the urban areas the crafts and commerce were the main productive 

economic activities. Urban economic activity was largely concentrated on 

luxury goods, hence the actual burden of production fell upon the rural economy. 

Village life was severe. This situation forced a number of villagers to go to 

the cities, which were already few in number. This meant the availability of 

cheap labour, but since the production of luxury goods had a limited number of 

consumers, city life also was becoming highly expensive. The impact of Medi-

terranean trade, however, as we shall see below, shifted the burden of produc-

tion from rural to urban economy. 



Prosperity 

There was a marked difference in the standards of living even among urban dwellers. 

The aristocrats who also owned the sources of production lived a luxurious life. 

Their wealth was distinctly evident in the ornaments and jewellery worn by the 

women of this class.
7 

Their jewellery consisted of such precious stones as 

emerak:ls and rubies, and their dresses were embroidered with gold and sil ver • 

It was, in fact, the prosperity of this section of the population which 50 much 

impressed travellers such as Ibn Bettüta who described Granada as the most pros­

perous kingdom in the West.
8 

Financial Conditions 

The revenue of the kingdom consisted mainly of taxes collected from lands. 

According to one secondary source, the yearly income of the kingdom was 

9 
1,200,000 ducats. The permanent deposits in the treasury consisted, of course, 

of precious stones and diamonds, 10 but the expenses of the kingdom were, how-

ever, met by the revenue • 

.:ç,~e major source of revenue was land tax, called Kharaj. It was usually 

1/9 or 1/10 of the produce, but another 1/5 was also levied as rent of land. 11 

Since land was scarce and irrigation facilities were not commonly available, 

the most fertile lands around Granada were procured by the Sultëm. These 

lands were called Mukhta~~ and were leased at very high rent priees. Because 

of the nature of the lands they were eagerly sought by the people. 



ln addition to Kharaj, the other sources of revenue consisted of the customs 

duties collected from in-coming and in-transit commercial ships in the ports of 

the kingdom of Granada. Another occasional but frequent source of revenue 

was the proceeds from raids carried out in enemy territory which brought bock 

prisoners, slaves, movable properties, etc. 

The taxes were collected in kind, but latterly, more emphasis was 9iven to col-

lection of revenue in cash. There was a complex system of tax collection. 

The tax collectors, called Musharrifs were responsible to one of the important 

Kéitibs of the Sultan, called ~âbib al-Ashghal .12 The taxes were collected 

in the nome of the Makhzan which applied to both Islamic and non-Islamic 

taxes. Even the trust properties belonging to mosques were not exempted. 

The provincial and local administration as weil as tax collection was in the hands 

f Q -"d' h d' , 13 o a _a_,_ ln eac .strlct. 

The expenses of the kingdom were very high. The major expenditure was the 

tribute paid to the kingdoms of Castille and Aragon. According to Imamuddin 14 

the amount of such tribute in Ghalib Bi lIah 1 s days was 250,000 ducats. The 

second major expenditure was the salaries and compensation paid to the soldiers 

and mercenaries, ln addition, large amounts were 0150 paid to the Banü MarTn 

to recompense the expenses incurred in the preparation for war against the 

enemies of Granada. 

Since in both modes of expenditure the terms were cash, the country had been 

15 
geared to a money economy. 



Money and Currency 

The Na~r currency was similar to that of the Muwapbidün both in type and value. 

The basic units of money were the Dinër and the Dirham. Dirhams were usually 

silver currency and varied in value and fineness. The Dlnëir remained compara-

tively stable, the qua lit y and quantity of gold helping to stabilize its monetary 

va lue. 17 From the legal documents it appears 18 that three types of Di nors 

were in currency: the golden Diner, the silver Dinëir and the Dinar CAyn1 (cop-

per). The golden Dinar was usually of 2 grams in weight containing 22 carats 

gold. Its monetary value was equal to 5 to 7 silver Dinars or 75 silver Dirhams. 

The Banü Na~r struck silver Dfnârs in square shape in contradistinction to the 

round shape of the golden Din<:!r and the~ (the well-known non-Must-im gold 

piece). Contrary to the conjectures of early scholars of numismatics, 19 the 

silver and caynT (copper) Dinars were not debased coins; but as studies of docu­

ments of contracts in the Na~ï period show, they seem to have been introduced 

by the Na~rT rulers according to fixed monetary values, while the gold pieee was 

accepted in the market aecording to the current price of gold. 

-Mit .... 
We have here the evidenee of a money eeonomy in the form of~eopper Dinar. 

The reason for this development was most probably the rapid growth of trade 

between Granada and foreign principalities. This trade is dlscussed at a later 

point in this section. What concerns us here is the plausable explanation of 

the copper Dinar by the faet that because of the need for gold for trade a kind 

of currency based on credits to the treasury eould have been introdueed in the 



-
form of the copper Dinar. Such a development could also be interpreted to 

mean that because of commercia 1 ne~ds the interna 1 money was deva 1 uated .20 

Agriculture 

Spain had been known for highly developed agricultural methods and ample fertile 

21 
land, but in the NaFi period the extent of Muslim Spain was reduced to 

Southern Andalusia. The nature of the soil and climatic conditions did not 

allowa scale of cultivation that permitted self-sufficiency in the production of 

grains. Often it proved necessary to import grains From North Africa. 22 

The soi 1 seemed to be conducive, however, for the growth of durable plants. 

Andalus produced a variety of fruits which were eagerly sought at home and in 

foreign markets as weil. For export purposes, however, the cultivation of olives 

and mulberry trees became very common in the fourteenth century. Even though 

manufactured with primitive methods, Andalusia even exported olive oil. Mul-

berry leaves used in rearing si Ikworms had also gaine.:! Cl commercial value. 

As mentioned earlier the Mukhta~~ lands, the best lands of Granada, were leased 

to cultivators who used to pay the dues in kind. In the fourteenth century, 

it appears, these lands began to be rented to those tenants who would pay the 

rent in cash. These tenants hired seasonal labour for cultivation.
23 

By the fourteenth century land had become critically scarce. Evidence of this 

fact is found in the fatëwc literature where various forms of ownership and com­

plex methods of the division of the property and produce are noted. 24 



The ever growing population and the continuous loss of terri tories to the Christians 

were also responsible for the fact that extraordinary forms of ownership appeared 

in the distribution of cultivable land. A small tract of land might be co-owned 

25 
bya number of persons. Not only that, but the division and subdivision of 

property even extended to a tree and its branches; a tract of land was divided 

among its owners by the number of trees; or a tree, when it was owned by more 

than one, was divided by its branches.
26 

The extraordinarily intense cultivation even forced the people to use or rent the 

gardens around their houses for agricultural and commercial purposes.
27 

Besides the seasonal crops, fruit cultivation was a major occupation. A highly 

developed system of irrigation made higher level lands useful for orchards.
28 

ln general, however t it appears that the pressure toward a cash economy was 

forcing even the rural agricultural economy to change into a certain type of 

economy, which for lack ofa better term, we may call"mercantile" economy. 

It must, however, be made c1ear that our use of the term 'mercantile' should 

not be confused with its technical use in a special sense which refers to the 

• h ' '1 1"" • E • 29 
sixteent century mercanti e po ICles ln certain uropean countnes. We 

are using this term in its simple sense to mean a type of economy that lays stress 

on trade and commerce, and where money as wealth becomes important in prefer-

ence to land. 

Sorne of the indicators of the rise of this type of mercantilism are the following: 



The use of seosonal labour and contract-workers who received their wages in cash 

or kind at the end of the contract 30 period was replacing the older system of 

semi-serfdom for the peosants. Forms of co-operative cultivation where 

partner and production contributed money in place of land were 0150 current. 

Evidence for this development is found in the specifie cases of rearing of silkworms 31 

and of production of cheese. 32 

Industries 

The existence of gold, precious stones, am ber and metals such as copper and iron 33 

in the kingdom of Granada encouraged various industrial activities. These 

industries had become a major base of the Na~ri economy. Louis Bertrand tells 

how the Granadians enjoyed IIUp to a certain point, industrial wealth.,,34 

Among others the major industrial centres were Granada, Malaga and Almeria. 

The following industries flourished: Weaponry, Silk, Pottery, Leather, Cotton 

and other textiles~5 The most profitable industry was silk. 

The cities that were busy in the silk industry were Jubi les, Granada, Guadix, 

Fi îÏana and A Imeria. In Almeria there were about 800 looms for brocaded 

silk and about 1,000 for embroidered silk. Similorly there were looms for other 

kinds of silk among which the following were weil known in the foreign markets: 

Usqulëitun, Georgian, Isphanio, cUnôb-i, MaCajir al-Mudhashsh. 36 

ln the fourteenth century, because of the growth of the Italian silk industries, 



the Granadia n si 1 k i ndustry suffered heavi 1 y. 37 Nevertheless, the market 

demands for raw silk material insured that this industry in Granada remained 

profitable.
38 

Crafts 

The crafts were usually connected with luxury commodities. Many artisans 

coming from other parts of Spain, had settled in the kingdom of Granada. This in-

flux advanced not only the development of crafts but also turned the craft-

industries toward the production of luxury goods. These crafts concentrated on 

jewellery 1 golden silk embroidery, decorative pottery and fancy leather among 

h h• 39 ot er t Ings. 

Trade and Commerce 

The most significant phenomenon in the economic history of the Islamic West in 

the fourteenth century was the quick development of a commercial economy. The 

coastal cHies developed significantly along with the growth of their political 

influence. This is evident in the case of Ceuta, Malaga, Ronda and Almeria. 

The Alliance of Ronda and Malaga with Mubammad V al-Ghani Bi lIah meant 

hi s remounti ng the throne of Granada. Hi s capture of Ceuta meant a greatly 

. d . fi . M ": ": 1" 1 ff' 41 Increase ln uence ln annl po Itlca a airs. 

Besides political influence, these cities also experienced a rapid growth of the 

textile, metal, leather, dairy, f1our-milling, and ceramic industries and other 

crafts. The produce was largely meant for foreign markets. 



The main cause of the quick development of a commercial economy in this area, 

according to S. M. Bastieva, was the economic upsurge in the Mediterranean 

countries in the thirteenth and fourteenth centuries. The cause of that develop­

ment was the sudden growth of manufacturers in Italy. 42 Trade, however, 

necessarily required relations with Foreign notions. The overseas trade of the 

Italian cities reached its zenith in the fourteenth century. This trade was 

carried further by the maritime cities of Catalonia, Provence, Constantinople, 

Alexandria and others. This activity created in the Mediterranean a wide market 

which made possible the enormous upsurge of production there and which was con­

ducive to the appearance of mercantilism in Italy. 

The emergence of vigorous trade patterns around the Mediterranean made possible 

a wide sale of agricultural produce in the foreign market. T~is, in turn, affected 

Granadian economy by producing a stimulus to commercialize agriculture. 

lopez Ortiz, studying the fatëwo literature of this period, concluded that in 

Granada, the agricultural production was moving towards a mercantilized 

43 
economy. 

Among the materials that Florence, Naples, Catalonia and Provence imported 

wereraw leather, processed leather, oliveoil, cotton, silk, wax, etc. The 

main importer of Granadian raw silk was Florence.
44 

The main seaports of Granada, Almeria and Malaga, were situated at very signi­

ficant points on the Mediterranean trade routes. They were, thus, in a favourable 



position to benefit From the new trade. 

Almeria and Malaga were situated on the sea trade route connecting the maritime 

cities in Western Spain and in West Africa with Naples in Italy. This sea route 

connected wi th another sea trade route starti ng from Sevi lia and goi ng through 

Murcia, Valencia, Barcelona and ending in Marseilles. In terms of land trade 

Granada was connected with a number of trade routes that spread throughout 

Spain and which were also connected with the maritime cities. Granada was 

connected with the land trade routes in Africa through Ceuta which was under her 

suzeranity at that time. These land routes led to Fez, Tlemcen and Aigiers. 

The significance given to the sofety of these trade routes by the ru lers can be 

seen in the mutual trade pacts between the kingdom and its neighbours in that 

period. The Banü Na~r frequently signed trade pacts with their neighbours; or 

one shou Id perhaps rather say tha t every trea ty i ncl uded a condi ti on of mutua 1 

agreement on the safety of trade routes and merchonts. In 684A.H. in a 

treaty with Castille the condition read that the Muslim merchants going to 

Castille would be exempted from taxes.
45 

The treaty with Aragon , signed in 

695, provided that the cities in the territories of both partners to the treaty 

would be open to the merchants from both territories and that their lives and 

merchandise would be safeguarded. 46 ln 721 A. H. in the renewal of this 

treaty an additionol condition provided that the boots (ships), shores and ports 

of each partner wou Id be safeguarded. 



Such security pocts with Christian neighbours were essential for the Banü Na~r 

as the major part of their trade consisted of exports to Italy by these trade routes. 

Naples, Catalonia and Provence were the main importers of such Granadian 

commodities as raw and processed leather, olive oil, cotton and wax. The city 

of Florence was the major importer of raw silk from Granada. 

Money lending 

A natural result of ther mercantilistic activities was the growth of a strong and 

widespread money-Iending class. This money-Iending class operated both in 

Christian and Muslim territories. Most probably the intermediaries in such trans-

actions were Jews. In the literature of that period they were called "transgressors 

and unjust" .48 

These money lenders controlled the markets where agricultural products were 

b ht C • Th k dl' d'" • 49 roug for auctlon. ey wor e a 50 as mterme lanes ln auctJons. They 

were also responsible for the exchange of currencies. There is also an indica­

tions in a fatwëi that they even determined the values of the currencÎes.
50 

A peculiar and typical product of this economic and political milieu was al-Fakkok. 

The term, originally meaning to separate, disjoin, redeem,51 probably under 

the influence of the Quranic legal term Fakk-u-raqaba
52 

(to liberate someone) 

came to be used also in commercial legal transactions to mean the redemptian of 

pledges and of debts.
53 

Most probably this Andalusian term al-Fakkak etymologi-

cally springs from that usage. In Andalus this term was applied to an intermediary 



who was paid by the relatives of a prisoner in the enemy territory to buy the 

liberty of the prisoner by paying the required amount to the enemy. 54 

To grasp the situation it must be pointed out that despite the truces, payments 

of tribute, and promises of protection, the Granadians found themselves often in-

vaded by armed bands which cut down fruit trees, carried off crops and cattle 

and took prisoners. These events were so common that Muslim fraternities along 

the Iines of the French fraternities such as the Ordre de la Merci were established 

M 1• . . dl' Ch'" . 55 to ransom us lm pnsoners an saves ln nsnan terri tory. 

Ibn Bat!ü!a witnessed such an incident in Spain. He relates the stcr)' that on the 

coast of Marbella four galleys of a Christian band appeared, and after killing a 

fisherman, captured eleven horseriders who were travelling to Malaga a little 

distance ahead of Ibn Battüta. When he reached Malaga and arrived at the main 

...r;P.- ~ 
mosque, he found the Chief Që9i"Tanjëli already busy talking to a number of 

jurists and a notable businessman in Malaga. They were collecting a sum to buy 

bock the freedom of the captives. 

From the legal literature of this period, it appears that the institution of al-Fakkak 

. d bl· h" 57 was an alrea y esta IS eü practlce. Under Muslim influence the Castillians 

also called such intermediaries Alfaqueques. In Castille they were supposed to 

be responsible for the admi ni strai'Ïon of the property of prisoners of war. 58 

ln Andalus, however, although the institution may have originated from pious 

and selfless interests, yet by the fourteenth century it had more of a commercial 

nature thon anything else. The Fatéwo indicate that a l..fakkaks used to 



contact interested persons on both sides and earned a commission from both parties. 

One fatwo shows that al-Fakkëiks bargained about the prices for ransoms, etc., 

devaluated the currencies, and earned profits from such transactions. 59 

ln the light of this and other descriptions of the institution of al-Fakkak in the 

sources, it may be rightly assumed that al-Fakkàk belonged to the money-Iending 

c1ass. The assumption gains weight since the sources indicate that al-Fakkèik also 

traded in silk, advanced money on anticipated earnings and dealt in debased 

. 60 
currenci es. 

From the above survey of economic developments, especially such matters as 
711 .. 

the emergence of al-Fakkak, the growth of,{Mediterranean trade, the introduction 

of the devalued copper Dinar, and the transformation of agriculture into com-

mercialized forms of cultivation and other such facts, it can be seen that the 

economy was rapidly changing towards a type of mercantilism. This would imply, 

among other things, the disappearance of institutions that were based on an 

agricultural economy and the emergence of new ones. 

This would mean also that the Màliki fiqh had to face some essential changes. 

To justify new institutions it would not be sufficient to attempt to accommoda te 

them under some legal fiction or some legal device. The number and nature 

of these new institutions forced the fuqahëi'to push the problems they faced back 

to fundamental matters of legal methodology and general principles of legal 

theory. 



SECT ION FOUR 

LEGAL DEVELOPMENTS 

The data available for this section is particularly scanty. Since a description 

of the legal system and legal developments, howevercursory it may be, is 

helpful to complete the picture of social changes which is the objective of 

this chapter, this section makes such an attempt. 

This section deals first with the legal system and second with legal developments 

in fourteenth century Granada. 

Legal System 

Reference has already been made to the institutions of qa9c'and futyo and the 

place of Màlikism in the legal system. 1 Not to repeat what has already been 

said, we will briefly state the main points relating to the legal system. 

1. MëilikT fiqh was recognized as the law of the kingdom. 

2. Mëiliki figh wasapplied on three levels: 

a} On the level of futyë, strictly religious matters including 

those of exegesis and theology were referred to muftis, and 

2 
except for cases of heresy, such matters were beyond the 

courts· jurisdiction. The opinion of the MuftTs was called 

fatwéi, and its implementation largely depended on the indi-

vidual conscience. 



b) On the level of the courts (qa90'), the decision of the judge (bakim) 

was called Qukm. Although the judge had no executive powers, 

yet in contradistinction to fatwa, the hukm wos enforced by govern-
__ .L--

ment agency. The qadr was assisted bya concilium of fuqahc' 
...!.....L. 

called mushëiwirün.
3 

c} On the level of the notaries (wuththaq), the Méilikl figh was 

applied to register and validote various kinds of contracts and other 

types of legal documents. These wuththaq were usually faqlhs and 

were often appointed also os muftis and mushaw1rs. 

3. In matters of procedure the litigants sought the fatëiwo of the muftis in 

fovour of their claims and presented them in the court. The judge 

reoched his decision ofter consulting the notables in his court. The 

Q091' s decision wos final in the sense that neither he nor any other 

judge could revise this decision; in the opinion of sorne scholars the 

decision stood os it wos even if the witnesses chonged their testimony. 

ln certain motters an oppeal could be mode to the Sul!ëin agoinst the 

decision of the court.
4 

4. Since Mëiliki fiqh covered ail motters relating to religion, ethics, 

family, property, etc., and the mufti could be consulted even on 

motters which were 0150 in the qCi9i' s jurisdiction, a confusion between 

the jurisdictions of mufti and qoçl olways existed. The function of the 



notaries added to the confusion. The notaries were sometimes given 

limited jurisdictions such as the attestation of a witness or a contract, 

yet they cou Id not decide the case. 

ln short, the essential problem of the Granadian legal system became one of 

confusion of the function of fatwa and bukm. The Egyptian Malikl jurist cd... 

Qarèiff (d. 684A.H.), whose influence, as has been mentioned earlier, was 

felt deeply in Mëliki fiqh in Andalus, wrote the following treatise on this 

problem: AI-Ibkëim fi tamyiz al-farowëi (an al--abkam. 
5 

Qarafi disagreed with the usual distinction made between fatwèi and bukm by 

consideri ng the former as onlyJikhbàr (statement) and the latter as 'ilzam (binding}.
6 

On the contrary, he maintained that both are'ikhbar <an bu km Allah (statement 

about God 1 s command) and both are "binding". According to him a fatwëi 

is a statement which implies either'ilzam or ibâba (permission), and the bu km 

is a statement which implies either 'ilzom or'inshë' (preceptive action).
7 

ln 

aJ.- ~-
respect of subject-matter, the bëkim has jurisdiction only iniumür/itihlldiyya 

(the matters which were not agreed upon among the Mèiliki scholars) and 

ma~ëilib dunyawiyya (matters relating to this world); the bukm has no jurisdic­

tion in Cibëclàt (ritual and worship) and ijmac. 
8 

Qarëfl, however, could not remove the confusion completely as he maintained 

that both fatwëi and hukm form part of the function of the imam (in this case ______ L-- ____ _ 

the Sultan )9 but whereas he made the mufti responsible to God, he did not . ---
define to whom bëkim was responsible. 



Legal Developments 

Beside the confusion that existed in the functional aspect of MalikÏ fiqh 

certain new developments had added more to the confusion. We will briefly 

mention a few of them. 

A. The legal status of Andalus: Mëlikï fiqh, in certain cases, maintains 

that the legal status of a territory changes according to its political condition; 

wh ether it is on peace terms with another territory or at war. In the fourteenth 

century Andalus was constantly at war or on peace terms with her Christian 

neighbours. It even had the starus of a vassal state to the principality of 

Castille. A number of questions in the fatwé literature show the confusion 

h h··· d' h ' l' . fil 0 
t at t IS situation crea te ln t e app Icatlon 0 aw. 

B. Di versi ty of Laws: The diversity of laws had a number of causes. In 

many cases the diversity came about because of the differences in the local 

711' _ 
practices which were recognized inkAndalusian MOliki Tradition as a source 

of law. 

The diversity of laws was also caused by other factors such as the use of the 

principle of muraCàt al-khilàf. These aspects have been discussed elsewhere 

in detail. 11 

It seems that Ibn al-Khatlb became painfullY<llwore of the weakness of the . 
legal system and tried to reform them. He criticised QC9i Ibn al-J:lasan 

al-Nubëhî in his treatise Khala t al-rasan. He also wrote the following 



- - - - 12 -books on legal theory: Sadd al-Ohari<a fi taf9i1 al-Sharica, Alfiya fi 

u~1 al_fiqh
13 

and Muthlëi al-tariqa fi dhamm al_wath'iqa.14 ln his 

Muthla al-tariqa he strongly criticised the in;titution and practice of 

notaries (wuththàq). He condemned them for their ignorance of the Arabic 

language and of fiqh. His esœntial criticism of this practice was on the 

basis of ~raC(moral responsibility) that was completely neglected by the legalistic 

and formalistic trends in the legal practice.
15 

The little information we possess on the actual legal developments in Andalus 

should perhaps be supplemented by comJXI rison with Christian Spain. It is 

quite probable that developments similor to those in neighbouring areas took 

place in Andalus, since both countries underwent the some kind of socio~ 

economic changes. For an understanding of legal developments in Christian 

Spain it is quite revealing to notice the various stages through which Fuero, an 

important Spanish legal institution, wènt. 

The institution of Fuero existed before the arrivai of the Muslims in Spain. It 

survived under Muslim rule and later became a stronghold of resistance to the 

renaissance of Roman low in Spain in the thirteenth and fourteenth centuries. 

F cl ··· C L f' 'b l' • 16 d r ~, err VI ng 1 ts name 1 rom ex on, tn uno lush ce, came to stan lor 

the legal practice of townships and th us took the name of Fuero Juzgo. 17 

FuerC) Juzgo olso called Liber Jucliciorum and Lex Barbara Visigothorum, was 

a compromise between Visigothic and Roman law, developed during the 



seventh century. 18 Fuero Juzgo was a medley of lega 1 rules which i ncluded, 

among others, subjects such as the following: rules for visiting the sick, the 

graves of the dead, heretics, etc.
19 

Under Muslim rule these Fueros incor­

porated some Muslim elements as weil. 20 

ln the thirteenth century the administration was faced with the profusion of 

ail kinds of law in Spain. The excessive diversity became threatening to the 

fabric of the state.
21 

The progress of trade also demanded system of uniform 

laws. 

By the middle of the thirteenth century a movement for the reform of laws 

emerged. A long contest between the supporters of Fueros and the supporters 

of legal unit y began. Two weapons were used to reform Fueros: (1) Exposing 

the shortcomings of the Fuero system and (2) the renaissance of Roman law. 22 

Three Castillian kings Ferdinand III (1199-1252), Alfonso X (1221-84) and 

Alfonso XI (1311 .. 50) are known as staunch supporters of these legal reforms to 

bring about the uniformity of law.
23 

ln the days of Alfonso the learned another development was also taking place. 

ln Southern France there arose a school which both there and in Bologna sup­

planted the glossators (medieval commentators on Roman civil law). Instead 

of seeing in Roman Iowa multitude of texts to be examined and interpreted, 

those of the new trend sought to do two things: 

a) systematize Roman law in accordance with the rigid method 

of Aristotle and in the light of Christian doctrine, and 



b) to ascertain what reasons could have motivated its rules. The 

trend thus marked the beginning of a phi losophy of law. 24 

Many scholars from Spain travelled to Bologna to study and teach Canon Law. 

ln Spain, the University of Salamanca became an important centre for the 

25 
study of Roman and Canon law. 

The purpose of the above description is to indicate tOOt factors such as the 

diversityof laws and the need for reform of local legal practices to bring 

about the uniformity of laws led scholars to investigate the motive and purpose 

of law. The attempts of these scholars had very far-reaching effects on the 

evolution of law in Europe in later centuries. Although this evolution came 

about two centuries after Shatibl, it is not irrelevant to refer to it briefly 

as it helps in understanding the direction to which the legal philosophy was 

led by the legol developments in Sha!ibl' s period. 

As a result of the continuous concern for the philosophy of law in Spain there 

emerged a group of prominent legal philosophers who are now known as 

"Spanish Theologian Jurists". Two of these jurists are usually described in the 

following manner: Vitoria (Fransisco de Vitoria d. 1546 in Salamanca),"the 

" " .. 26 expounder of the law of nations and Suarez, the philosopher. Francis Suarez 

was born in Granada in 1548 and died in Lisbon in 1617. His influence on 

the later development of the philosophy of law is well-known. His legal 

philosophy had its pivotai point in the exposition of the end of law which, 

according to Suare4 was the "Common good of the Community" .27 



Despite the time interval of two centuries between Shëtibl and Suarez, the 

similarity in their approach towards law and its end is worth noting. Shatibi 

0150 investigated the purpose of law and he 0150 found the concept of 

masalih al-cibad (the good of the people) to be the objective of law. . . 

Unfortunately the similarity in the legal developments in Muslim Spain with 

that in Christian Spain does not go beyond this point. There is similarity in 

the socio-economic factors that led to an investigation of the philosophy of 

71>1-
law in both Muslim and Christian Spain. ~Jurists' conclusions about the 

objectives of the law were the sorne. Yet whereas in Christian Spain these 

investigations continued ond were responsible for the shoping of the concept 

of low in Europe, among the Muslims this attempt seems to have stopped with 

Shëitibi. 
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CHAPTER IV 

SHATIBi: HIS L1FE AND WORKS . 

This chapter attempts to construct a sketch of certain significant events in 

Shëtibl' s life which, as we shall see, in the absence of sufficient data 

about his tife, are very helpful in an understanding of the reasons for 

Shëitibi's interest in the philosophy of Islamic law. 

When writing a biography of Shatibi, one' s attention is drawn first of ail 

to the scarcity of data about his life, although he was one of the most 

promi nent among Mèi liki jurists. An onswer to the question of why there 

should be 50 little information on so important a man is attempted. This 

is followed by a discussion of the information available about his tife, his 

career, his disputations with other scholars, and his works. 



SOURCES 

To my knowledge A~mad BëJbâ,l (d.1036/1626) Nayl al-Ibtihaj 2 contains the 

first biographical notice on Shëtib1. 

Among his contemporaries Lisan al-OTn Ibn al-Khat1b (d. 776/1374) and Ibn KhaldOn 

(d.784/1382) wrote at length about Granada and scholars living there in this period. 

Although it would be a reasonable assumption that both Ibn al-Khat1b and Ibn 

Khaldün would have known Sh~tibr, he goes unnoticed in their accounts. Ibn 

al-Khatfb and Sh~tibi had common teachers
3 

(and one of the sources even describes 

lb 1 Kh :Ob '1 f C::L-L'L,\4.J f' d 5 na - at. as a pup' 0 .II1Ci!iuil on"" common rien s. Ibn Kha Idün wrote 

a treatise,6 in response to Shatib'i's query addressed to the scholars in the West. 

Nevertheless, neither of these important writers makes mention of Shëitib1. 

A possible explanation for this omission might be that Sha!ibi had not yet written 

his controversial work,al-Muwëfaqët,when the other two composed their works. 

This is quite possible because Shëitib'i refers to Ibn al-Khatib' s AI-Ibëta in his 

work (though wii"noui' mentioning his nome)? This reference means that Shëtibï' s 

work must have been written after the completion of AI-Ibata, as we believe 

8 
after 771/1369. This fact 0150 explains Ibn Khaldün's omission of Shëtib1's 

nome. Ibn Khaldün visited Granada in 764-65/1362-63
9 

while Shatibi had not 

yet become a sufficiently controversial figure to attract notice at that time. 

Among the authors of the Tabaqàt of the Molikis,10 Ibn Farbün (d.799/1396), 

author of AI-Oibaj al-Mudhahhab was SharibT's contemporary, but did not mention 



him. Since it cannot be established whether Ibn Farbùn was acquainted with 

ShatibT we cannot be certain thet this exclusion of Shëi!ibl From al-Oibaj was 

deliberate. One possible explanation could, however, be suggested. 

Ibn Farbun was born in Medina and, except for a few journeys to the West, 11 

he passed most of his life in the East of the Muslim world. His knowledge of 

the Muslim West, though generally thorough, was based on secondary sources. 12 

Besides, he had already completed al-Oibaj in 761 A.H. 13 As was previously 

suggested, it is most probable that Shëitibt had not yet written his al-MuwafaqIH. 

Otherwise, Ibn Far~ün could not possibly have overlooked him. The basis of 

our conjecture is Ibn Far~ün' s insistence on including in his al-Oibëj only the 

names of those who had been authors of sorne books. 14 

Badr al-Oïn~Qarafi (d. 1008/1599) is known to be the next writer of Tabaqéit 

after Ibn Farbün.15 His Tawshib al-Dibëij 16 is the complement of al-Oïbaj. 

He too does not mention Shëitibi. His reasol"6 seem to be the some as those we 

suggested in the case of Ibn Far~ün. 1 na number of places, as Abmad Baba 

points out in strong language,17 Qoràfl, lacking sufficient knowledge of the 

West, confuses the nomes and kunyas of many well-known scholars. 

Abmad Baba is not only the first biographer but also an original authority in this 

respect. Almost 011 of the later scholars who have taken notice of Shàribi be­

long to the twentieth century, and they depend largely on Abmad Sëiba's notice.
18 

A~mad Baba treats of Shëi!ibi in Nayl al-Ibtihoj as weil as in Kifayat al-Mu~tOj 19 



which supplemented the former. Nayl was written during Abmad Bëibëi' s 

internment period in Morocco, where he was taken as a prisoner after the invasion 

of the Sudan by the Sultan of Morocco in 1591. There, Abmad Baba, though he 

was without his personal collection of sources, was able to use the books in the 

possession of Moroccan scho/ars and in the /ibraries.
20 

The reasons why Abmad Babëi menti oned Shatibr whi 1 e his predecessors did not, 

could be the following: 

First, as a general reason, the Nayl was meant to be a supplement to al-Dibëiji 

IIcomplementing what was missing in it and supplementing it with (the mention of) 

those eminent a'imma who came after him". 21 

Second, he was certainly better informed about the learned tradition in the Muslim 

Wes?2 than Qarafi or Ibn Farbün, and hence he was capable of making up the 

deficiencies of al-Dibëj. 

Third, he felt this deficiency more strongly because for a long time there was no 

other work on the subject but that of Farbün,23 and this too suffered from grave 

faults. 

Apart From such general considerations, A~mad Baba' s high regard for Shëtibi 

may be suggested as a specific reason why A~mad Baba mentioned Shàribi. This 

esteem is reflected in the honorific titles with which he mentions Shëtibî. 24 

His regard for Shë!ibl Further manifests itself when he disputes Abü Ijamid Makki' 5 

claim For his master Ibn cArafa (d.803 A.H.)25 as "being peerless in tabqïq 



... 

10.,. 

(the skitl of applying general principles of (Méiliki) school to particular cases)II.26 

A~mad Baba mentions Shëi!ib1 as one example of scholars who were in no way 

27 
lesser than Ibn cArafa. Eisewhere he says, 

"Among the people of the ninth century (sixteenth) there are those who 
assert th.eir attainment of the status of U,tihëid, white Imàmal-Shotibl 
and l:Iafid Ibn Marzüq (d.842/1438) declined it for themselves. It is 
certain tOOt both of them had more profound knowledge (of ShgrT(g) and 
thus (were) more deserving of this status than those who claimed it. 28 

We have dwelt long on the question of why Abmad Baba firsttr:>ok notice of 

Shëtibi while others did not. Let us now discuss A~mad Bëioo's sources for his 

biography of Sha!ibT. 

Beside the sources mentioned towards the end of Nayl, the most significant among 

them being Wansharïsi, 29 Ahmad Baba used ShëtibÏ' s own work AI~lfaddt wa'i . . 
1 h-d- 30 ns a at. This work seems to consist of ShatibT' s class notes and of anecdotes 

narrated by his teachers. The extracts from this work, as quoted by al-Maqqari
31 

in his Naf~ al-1fb and by A~mad Baba in Nayl, indicate that the'lfëidëit must con-

tain considerable information about Sha!ibi' s teachers and himself. If that be so, 

A~mad Babë' s information about Shëtibï may be taken as first hand. 

As to our information in the following pages, it is based mainly on Nayl. We have 

used the extracts of'If5dàt as quoted in Nayl and~. We have 0150 used 

Shâ!ibl's al-Muwafaqëit and al-ICtiïëim. The preface of al-I(ti~m explains the 

circumstances that led to Shàtibl' 5 thought on sharT(a passing through various 

32 
stages and how he was accused of "heresylJ. AI-Muwèifaqat refers to the 

discussions
33 

in which Shëi!ibT became involved with other scholars. 



To sum up, we may say that the information which follows has been compiled 

from Nayl and From Shë!ibi 15 own works. 



SHÀTISi' S LlFE . 

His full nome is reported as Abü Is~ëiq Ibrëhim b. Müsà b. Mubammad al-Lakhmi 

al-Shatibï. We know virtually nothing about his fami Iy or his early Iife. The 

most that we can learn by deduction From his tillQ,gs, is that he belonged to the LakhmT 

Arab tribe. We know 0150 that his immediate Family came From Sh6tiba (Xativa or 

Jativa). This latter nisba has misled sorne scholars to maintain that Shétibi was 

born or Iived in Shëi!iba beFore coming to Granada. 34 This is not possible because 

Shë!iba wos taken by the Christians a few decades ogo, and, according 

to the chronicles, the last Muslims were driven out of Shëtiba in 645/1247.
35 

Shëi!ibi grew up in Granada and acquired his entire training in this city which was 

the capital of the Na~rî kingdom. Sho!ibi' s youth coincided with the reign of 

Sultan Mu~ammad Y al-Ghani Billah, a glorious period for Granada.
36 

The 

city had become a centre of attraction for scholars from a Il parts of North Africa. 

It is not necessary to list here 011 the scholars who visited Granada or who were 

attached to the Na~rf court, names such as Ibn Khaldün and Ibn Kha,tib being 

sufficient to illustrate our point. 

Training 

We do not know when and what subjeets Sha!ibi studied for his training. What 

Follows is the aceouht of some of his teachers, From which an idea of his training 

may be drawn. It appears that, according to normal praetice, Shatibl started 

his training with studies in Arabie language, grammar and literature. In these 
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subjects, he benefited from two masters. He began his studies with Abü 'Abd Allëh 

Mu~ammad b. <AIT al-Fakhkhar al_Bir1
37 

who was known as the master of gram-

marians (Shaykh al-Nubët) in Andalus. Shëtibf stayed with him until the latter l s 

"' .. 
death in 754/1353. Shâtibl's notes about al-Fakhkhëir in;lfadét illustrate clearly 

that he received a thorough training in matters pertaining to the Arabie language. 38 

His second teacher in the Arobic language was Abû" Qosim al-SharH al-SabtT 

(760/1358), author of the well-known commentary on;Maq§üra of l:Iézim.
39 

He 

was called "The Bearer of the Standard of Rhetoric". 40 He was chief Qa9f in 

Granada in 760/1358. 

The famous Andalusian faqih Abü Sa<id Ibn Lubb began his lectures in the Madrasa 

Na~riya in 754/1353.
41 

Most probably he succeeded al-Fakhkhàr on the latter 1 s 

death. Ibn Lubb was weil versed in fiqh and was recognized for his "rank of ikhtiyàr 

(decision by preference) in respect to ~". 42 Shatibl' s training in ~ was 

almost entirely completed with Ibn Lubb. Shëitibl owes much to this man, but he 

also entered into controversy with Ibn lubb on a number of issues. 43 

We need not recount the names of ail of Shàtibl' s teachers; 44 it seems he 

benefited From ail well-known scholars in Granada as weil as those who visited 

Granada on diplomatie missions. Among su ch scholars mention must be made of 

Abü S\bd Allah al_Maqqari
45 

who came to Granada in 757/1356 on a diplomatie 

mission sent by the Mai'i!niSultën Abü ('lnan.
46 

Maqqarl had an eventful career. 

Sultan Abü CI ncn chose him as his chief Qëc;ll, but soon QOQl Abü ('Abd Allëh 

al-FishtalÏ succeeded in having him deposed. Maqqari was sent to Granada From 



.,. whence he refused to return to Fez. The N~rf Sul tan arrested him and sent him 

back. Abü '1 Qëisim al-Sabti and Abu'l Barakëit Ibn al-I:faii al-Balffqi, qëçJis 

of Granada, followed him to Fez to secure his release. Nevertheless, Maqqari 

was tried by al-Fishtàll and was convicted.
47 

Maqqari' s academic tastes were versatile. He is the author of a book on Arabie 

grammar. He was known as holding the rank of "mubaqqiq"48 (expert on the 

appl ication of general principles of theLMalikV school to particular cases). 

Maqqari seems to have acquainted Shëtibi with Rëzism in ~ al-fiqh. He started 

to compose an abridgement of Fakhr al-Din~azil s (606/1209) al-Muba~~al. 49 

He is also the author of a commentary on Mukhta~ar of Ibn J:léjib who introduced 

Razism into Malikl u~ül al-fiqh. 

Maqqarl is also responsible for initiating Shëitibi into ~üfism - a special ~ 

of which we have spoken elsewhere.
50 

Maqqari is known for his book al-J;laqo'iq 

~ 51 
wa'l.raqë}iq fi al-ta~awwuf. 

Mention must also be made of two of ShëtibT' s teachers who introduced him to 

falsafa and kalam and other sciences which are known in the Islamic classification 

of the sciences as the rational sciences {al-(ulùm al- (aqliY,,~) as opposed to the 

traditional sciences (al-Culüm al-naqlfr,b). 
f\ 

Abü 1>-11 Man~ur al-Zawaw1
52 

came to Granada in 753/1352. Ibn al-Khatib 

praises him highly for his scholarship in traditional as weil as rational sciences. 

He appears to have run into frequent controversy with the jurists in Granada. He 

was accused of various things. Finally in 765/1363, he was expelled from the 

Andalus.
53 
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Shëtibï mentions zawawT quoting his teacher, Ibn Musfir, saying that in his 

commentary on the Qur~ën, Rëz1 relied on four books, ail written by the 

MuC.tazilfs; in u~ül al-dTn AbüJI ,:!usayn's Kit5b al-Dala'iI, in u~ül al-fiqh 

his al-MuCtamad, in u~ü1 al-tafs1r on Qëc;li (Abd al-Jabbër's Kitàb al-Tafsir(?), 

in U~ül al-<'Arablya and bayan on Zamakhsharl's Kashshaf.
54 

This comment 

seems to imply that Zawawl and his teacher saw in Razf a continuation of 

Muc.tazili ~. 

AI-SharTf al-Tilimsanl (d. 771/1369) also seems to have been critical of Rëzism. 

He studied with 'Abili and specialized in the rational sciences. Ibn Khaldùn 

mentions that Til imsénT secretly taught Ibn ~bd al-Salam the books of Ibn Sina 

and Ibn Rushd.
55 

TiiimsCinl was well-versed in both the traditional and the 

rational sciences. Contemporary scholars laid stress on his attainment of the 

rank of Mujtahid. 56 Ibn cArafa lamented Til i msëi ni 1 s death as the death of the 

. l' 57 ratlona sCIences. 

From the above account of his notable teachers it may be concluded that Shëitibï' s 

training must have been quite thorough in both the traditional and the rational 

sciences. His main interests, however, as we shall see From the list of his works, 

were concentrated upon the Arabic language and u~ül al-fiqh, particularly the 

latter. 

Shatibi' s Interest in U~ül al-Fiqh 

Fiqh was a very profitable and hence popular subject, but interest in u~ül al-fiqh 

was rare in the Andalus. 58 What induced Shëitibi to interest himself in u~ûl al-fiqh 
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was his feeling that the weakness of fiqh. in meeting the challenge of social 

change was due largely to its methodological and philosophical inadequacy. 

This weakness struck Shëitibi very early in his training years. He says: 

"Ever since the unfolding of my intell igence for understanding (things) 
and ever since my anxiety was directed towards knowledge, 1 always 
looked into its (the ~bgrT(g' s) reasons and legalities; its principles and 
its branches. As far as the time and my capacity permitted 1 did not fall 
short of any science omong tbe sciences, nor did 1 single one out of the 
others. 

1 exploited my naturol capacity or rather plunged into this tumultuous 
sea ••• 50 much 50 that 1 feared ta destroy myself in its depths ••• until 
Gad showed His kindness to me and clarified for me the meanings of 
SharT('a which had been beyond my reckoning ••• 

From here 1 felt strong enough to walk on the path as long as God made 
it easier for me. 1 started with the principles of religion (u~ol al-din) in 
theoryand in practice and the branches, based on these problems. (It was) 
during this period (that) it became clear to me what were the bidac and 
what was lawful and what was note Comparing and collating this with 
the principles of religion and law (fullt), 1 urged myself to accompany 59 
the group whom the Prophet had called sawëid al-ac;am (the majority)." 

One of the most perplexing problems for Shotibi was the diversity of opinion among 

scholars on various matters. Use of the principle of muraCat al-khilëf made the 

problem even more complex. This principle, as we shall see below,60 was employed 

to honour differences of opinion by treating themall as equally valid. Because 

of this attitude, diversity of opinions was proudly preserved even from the earliest 

days of N\5likl~. Shë!ibi himself recalled that the diversity in the statements 

of Mal ik and his companions used to occupy his mind frequently. 61 

Studying with Abü Sa<id b. Lubb, Shë!ibl faced such perplexities very often. He 

states: 

t 



IIV 

III once visited our master, Abü Sac"fd b. Lubb, the mushawi r, along with 
my friends ••• He said, III wish to inform you about sorne of the basic prin­
ciples on which 1 relied in such and such a fatwà, and (to explain) why 1 
intended for leniency in that ll

• We knew about his ~ ••• we disputed 
with him on his answer ••• He said, III want to tell you a useful rule in 
issuing a fatw9.. This rule is authentically known (as practiced) by the 
scholars. The rule is not to be hard on the one who came asking for a 
fatwg. Il Before this meeting various aspects in the statements of Mal ik 
and his companions used to confuse me. But now God cleared my mind 
with the 1 ight of this discourse. Il 62 

This satisfaction, however, did not last long. His indulgence in the problem of 

muràët al-khilèif shows that Ibn Lubb l s clarification was not satisfactory. Sha!ibT 

felt that the body of the law was without spirit, its formalism will remain devoid 

of reality unless the real nature of the legal theory was investigated.
63 

Shëjibi' s 

works were dedicated to such an investigation. 

Shatibi' s Career 

We do not find any allusion to ShëtibÏ' s career Of to his profession. Three 

conjectures, however, can be made. First, in Shatibi' s account of the accu-

sations brought by people against himself, on one occasion it con be deduced that 

he was an imam and 0150 a k~ in a certain mos(jue. During his period of trial, 

if con be assumed, he was dismissed from these posts.
64 

The second conjecture con be made on the basis of the f~s asked from him, that 

he was a mufti. Since he is never called al-musbëïwir, it may be assumed that 

he was not officially appointed to this office. 

He, however, had a numb<:!r of disciples. From this, a third conjecture con be 

made, that he taught in the madrasa of Gharnata. 



Among his disciples, Ibn cA~im is noteworthy. He became the chief qâ9i of 

Granada. He is known for his Tubfat al-ttukkam, a compendium of fighi rules 

compiled for qëslfs. He 0150 wrote an abridgement of Shë!ibi' s al-Muwëfaqât?5 

His Death 

Shatibi died in 790/1388.
66 

Shëtibi Accused of Heresy 

Sometime during his coreer ShâtibT was accused of introduc ing innovations (bidac ). . ----

The exact date of this period of trial is not known. The inquisitive mind of 

ShâtibT led to discussions and controversies with other fugaha'. Most probobly 

the period of triol occurred during the time he was writing his book al-Muwafoqdt, 

when he corresponded with scholars about a number of subjects. 

Shëtibi' s verses in reference to this trial indicote how he felt about these accu-

sations. He says: 

o my people you put me to the ordeal (baloyta) 

whereas an ordeal shakes violently, 

The one who whirls with it, until it seems to destroy him, 

(You condemn me) to prevent wrong, rather than to ottain 

any good (moilaba). 67 

N'ay God suffice me in my reason and religion. 

Shëtib'i recounts the story of this ordeal in AI-Ic.ti~am in the following words: 

"1 had entered into some of the common professions (khutat) such as khutaba 

(preaching) and imâma (leading the proyers). When 1 decided to stroighten 

my path, 1 found myself a stranger among the maiority of my contemporories. 

The custom and practice had dominated their profession; the stains of the 68 

additional innovations had covered the original tradition (sunna) •••• 
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1 wavered between two choices; one to follow the sunna in opposition to 
what people had adopted in practice. In that case 1 would inevitably 
get what on opponent to the fsociall practices would get, especially 
when the upholders of this practice claimed that theirs was exclusively 
the sunna •••• The other choice was to follow the practice in defiance 
of the sunna and the pious ancients. That would get me into deviation 
L'from the true patIY ••• 1 decided that 1 would rather perish while follow­
ing the ~ to find salvation ••• 

1 started acting in accordance with This decision gradually in certain 
matters. Soon the havoc fell upon m,? biome was hurled upon me ••• 1 was 
accused of innovation and heresy. " 6 

Shëitibi, at This point, enumerates the following charges that were laid against 

h
• 70 
lm: 

(1) Sometimes 1 was accused of saying that invocations(duc a) serve no 
purpose ••• that was because 1 did not adhere to the practice of invoc­
ations in congregotional form after the ritual prayer (salat) • 

(2) 1 was accused of rsd (extreme shf( ism) and of hatred against the com-
....:.......&. 

panions ••• that wos because 1 did not adhere to the practice of men-
tioning the names of the pious Caliphs in the khutba (Friday sermon) ••• 

(3) 1 was accused of saying thot 1 favoured rising against the a "imma (the 
ruler) ••• that was because 1 did not mention their nomes in the khutba. 

(4) 1 was occused of affirming hardship in religion ••• that was because 1 
adhered to the well-established tradition in duties and fatwàs, while 
They ignored il' and issued fatwés in accordance with what was conven­
ient ta the enquirer ••• 

(5) 1 wos accused of enmity ogoinst the awiiya; of Allëh (friends of God) ••• 
that was because 1 opposed sorne of the innovating ~üffs who opposed 
sunna •••• " --

Shôtibl was accused of bidc ,o (heresy) mainly because he opposed the practices of . ----

the fugahë~. Particularly 1 os we shall see loter,71 one of the controversiol pro-

blems was that of mentioning the nome of the Sultan in the khutba and praying for 

him towards the end of the ritual proyers. ShéitibT called This practice a bid<a. . ----



His action shook the foundations of the political power of the religious élite. 

On this issue, it is interesting to note that he was opposed by ail the qëi9fs in 

Spain and North Africa as weil as by sorne dignitaries holding government offices. 72 

Shëitib"P s account of his trial for bidca, refers to the controversies that brought . ----
him into conflict with other scholars. What follows are the details of his main 

disputations. Here we have Iimited ourselves to theoretical problems. 



SHATIBi' S DISPUTATIONS 

TaEwwuf and Fiqh 

Shëi!ibi was much worried not only by the fact that ta~awwuf comprised a number 

of rituals which he considered as bida', but also by the fact that ta~awwuf was 

having an adverse effect upon fiqh and u~ü~. He did not oppose the ~s on 

certain matters if they followed their pecul iar practices individually or as a require-

ment of ta~wwuf. What he opposed was that certain süfÎs or certain fugahë' under 

the influence of tasawwuf should suggest that these things were obligatory in a 

fiqhf sense. The following two issues became very prominent in this concerne 

1) The obligation of free:::-'9 one' s inner self (iliI:) 

A certain scholar sent an epistLe to Shëi!ibi in which under the rubric, 

"what is obligotory for a seeker of the Hereafter to observe and do", he 

wrote the following: 

"If a certain thing distracts someone From his proyers ev en for a while, 

he must free his inner self from this distraction by getting rid of it, 

even if these distractions number as many as fifty thousand. " 73 

Shë!ibf objected to this statement strongly. He disputed its obi igatory claim. 

He argued that if freeing the inner self were a universal obligation, it 

would lead to absurdity because it demands that people should get rid of 

j"heir property and abjure their towns, villages and families since these 

things constitute distractions. He adds that poverty is the major source of 

distraction, especially if people are occupied with the worries of supporting 

1 f "1" 74 arge ami les. 



101 

2) Submission to a Shaykh 

With the introduction of tariqas, ~üfism passed into a new phase. In the 

previous phase, more significance was attached to books on taiawwuf. 75 

ln the new phase, however, as we have pointed out earlier in the story of 

Abû'l MacëilT, the initiation without a shaykh was considered forbidden.
76 

Such an emphasis on submission to a shaykh generated a debate among the 

scholars. 

According to Shëitibi submission to a shaykh led to a belief in the superiority 

of the shaykh to ail other religious leaders, even to claim to be equal to 

Mu~ammad. 77 According to some ~üfis, including Qushayri, ~üfism was 

nothing more than spiritual fiqh (fiqh al-bëtin?8 It was, therefore, question­

able for Shëtibf that one should submit oneself totally to a shaykh to be 

initiated into a discipl ine; the discipl ine could be known from books. 

Shë!ibT composed a query in which he summarized the arguments of both 

parties and sent this to a number of scholars in North AfrÎca. Three of the 

responses to this query have come down to us. Those of Ibn al-Qabbab 

(d. 779/1377) and Ibn (Abbad of Ronda (d. 792/1389) were preserved by 

Wansharisi in his AI-Mi Cyar ol-Mughrib. They are reproduced by Paul 

Nwiya in AI-Rasé'iI al-Sughra of Ibn cAbbëi
9 

and commented and ela­

borafed in his well-known work Ibn cAbbëd de Ronda. 80 The third answer 

th ;? 
was written by Ibn Khaldûn in Shifë' al-së'iI li tahdhib al-masd"il, avail­

~ 
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Ibn cAbbad maintained that, "on the whole, the (submission to a) shaykh 

is an essential fact in the journey on the path of tasawwuf; no one can 

deny that". 83 He, however, distinguished between two kinds of shaykhs: 

Shaykh al-Tarbiya (educator) and Shaykh ai-Tacilm (instructor). The 

former is not essential for every "traveller", while the latter is necessary 

for everyone. He also pointed out that reliance on the "educator" shaykh 

is the approach of the modern (muta 'akhkhirin) ~üfis, while the ancients 

rel ied on the "instructor Il shaykh. 84 

Ibn cAbbëd stressed that the initiation to the mystic state (bëil) exclusively 

belonged to special individuals. No one could open its doors except those 

85 
whom God had chosen for that purpose. 

3) Invocation of ter Proyers 

The mention of the ruling Sultan or Khalifa as a symbol of legitimacy had 

long been accepted in practice. AI-Muwabbidün gave the practice much 

more significance by making some additions. Especially the Muwab~id 

Caliph 'Abd al-Wabid al-Rashld (630-640/1232-1242), fearing the dis-

sens ions among various groups of the family and in arder ta check a general 

decline of al-Muwab~idün, re-establishedb.lITi1ft4rt's institutions which had 

been discontinued by such caliphs as al-tv\m~ür (580-595/1184-1199) and 

al-Idris Ma'mun (620-630/1229-1232).86 One of such institutions was the 

invocation of the name of the ruling caliph after the prayers in congreg-

ational forme This was an innovation, but it gradually became 50 much 



establ ished that opposition to it was considered a pol itical as weIl as a 

religious offence, punishable by death.
87 

Contrary to the daim of the other fUÇJahë" about the consensus on the 

acceptance of this practice, Shëtibl argued that it was a bid'a and that . ----
scholars had always expressed their dissent against this practice. When 

this practice was introduced into Spain in the twelfth century, some of 

the w.ëiliki fugahë' , namely Abü 'Abd Allah b. Mujëhid (d. 574/1178) 

and his disciple Abü (Imren al-Mirtal1, opposed it at the risk of their 

l ' 88 Ives. 

The practice continued even after the Muwabbidün, obviously for pol i-

tical reasons. Most probably it was Shatibl who publicly opposed this 

pructice by disregarding it whenever he was leading the prayers. This 

publ ic act of defiance ra ised havoc for ShëtibT. The issue became a sub-

ject of heated discussion; Shatibl, however, did have some foll owers. 

From a letter written by Shë!ibï to one of his followers, it appears that an 

imam who rej ected this practice in favour of Sha!ibi 15 position was deposed 

from his imàma and was denied 011 other privileges and was put to trial. 89 

The first two refutations offered against Shëtib'f were the following: one 

by the Qciçlî of Andalusia, Abü'l f:lasan al-NubOhi's Mas/alat al-lJuco 

BaC.d al-ialôt, 90 the other by the mufti and mushàwir of Granada and 

ShëitibP 5 teacher Abü Sa<fd ibn Lubb. The book is called MasJala al-



ShatibT's disciple Abû Yabyëi ibn (Â~im (d. 813/1410) then wrote, refuting 

Ibn Lubb and supporting Shëribi. 92 Mu~mmad al-Fishtëli, the Qôc}ï al­

Jamëca in Fez wrote a refutation of Ibn ('A~im, supporting Ibn Lubb, entitled 

Kalam fi'i-ducâ bacdal-ïalât ('010 al-hoY'oal-machüda.
93 Ibn(Arafa 

(d. 803/1400), the Qéic}i of Tûnis, 0150 entered into the discussion when he was 

asked for a fatwa on this issue by someone in Granada. 94 

Shà!ibi considered this practice of du(a a ~, white the other fugah6' 

accused him of introducing a bidC'g by opposing the practice. One result of 

this discussion was that a rather clear definition of IIbidC'a" emerged in 

Shâtibl' s discussion of this issue. 

Allowance for the Disogreeing Opinion (MuraCét al-Khiléif) 

lt has been stated earlier that the aspect of disagreement in Mëliki fiqh was the 

problem that struck Shëitibi' s mind early in his career and which continued to per-

1 h• • 1 . 96 
p ex lm even ln ater hmes. He wrote to many scholars and disputed with 

them on the many facets of this matter. His contemplations of this issue and his 

discussion about it led him to the conclusion that formed the basis of his doctrine 

of maqëi~id al-sharÎca (the objectives of islamic law). In view of its significance, 

a detai led discussion of this problem is in order. 

Because of various historicol reasons which do not concern us here, Mëliki fiqh 

obounded with disogreement on a number of cases. This was a very perplexing 

phenomenon for a tradition which upheld the consensus of scholors and the unity 

of the practice. Consequently scholors were occupied in a perennial discussion 

on this issue. 



Very broadly speaking, in the course of time, during the development of the Mëlikr 

tradition in Spain, four positions were taken on this issue. First, sorne scholars, 

foremost among them Ibn cAbd al-Barr (d.463jl079), denied the existence of 

"disagreement" in Maliki fiqh. This position was taken generally by sorne other 

ancient scholars also.
95 It was essentially this position that Shëi!ibi came to adopt 

after lengthy discussion. Shâtib!' s views are discussed towards the end of this 

section. 

Secondly, the position was taken under the influence of the ta§Owwuf. 

Since ~üfis feared that an indulgence in cases where disagreement in opinion existed 

might lead some astray in seeking for lenient opinions, they regarded it as an 

obligation to avoid the cases of disagreement. They considered these lenient opi nions 

as instances of rukhsa (concession) in contrast to <azlma (regular) cases which were 
------L. 
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the only path to be followed by a resolute person. 

Sh5!ibT traced this trend to the teachings of QushayrT on the basis of which in a 

later period upholders of the position had adopted the following formulation: 

"ol-warac bi'i khurüj Can al-khiléf" (piety consists in avoiding (the cases of) 

disagreement) • 

Under the impact of ta~wwuf, this position had been accepted by a number of 

[uqahâ' as weil. Shétib'f did not question the attitude of ~üfrs towards rukh~ 

as an attitude appropriate to the khawa~~ (special, élite) and Arbëb al-Ahwal (the 

people of mystical states), but he did oppose this trend insofar as it meant the 



imposition of an impossible obligation for general people. He took this stand be-

cause the jurists had gone as far as to consider "waraf" as obligatory for every 

97 
one. 

ShëtibT wrote to scholars in Spain and North Africa. Among the fatwos in answer 

to his query, Ibn Cp,rafa's fatwë is available to us as preserved by Wansharlsï.
98 

ln his question, Shëi!ibi states that scholars sueh as Ghazali, Ibn Rushd and Qarëifl 

maintained that piety consisted in avoiding "disagreement". The bosis of their 

argument was that the cases disagreed upon, in the details (furü') of share were like 

mutashabihat (equivocal statements) which the sayings of the Prophet urged to be 

avoided. Shë!ibi found it logically impossible to maintain such a position, as the 

seven points which he used to refute it, show. 

Ibn 'Arafa 1 s answer, however, can be summarized as follows. He explained that 

the cases of disogreement were very few and that to avoid them was not only 

possible but obligatory. The reason was that these cases, being equivocal, had 

equally foreeful arguments in favour and againsl' the issue; such a situation would 

then be conducive only to an arbitrary decision. Ibn cArafa insisted that to opt 

for the less convenient was the result of the foor of severe punishments from 

Allah. This fear was the reason why Ibn l:Iazm condemned those who sought for 

convenience in the shari'a. Ibn <Abd al-Salam also condemned the trend to choose 

h . f r _99 t e more convenaent 0 any two rotwas. 

The third position regarding differences of opinion was that held by scholars who 



considered the existence of "disagreement" as proof of permissibility. ShàtibÏ 

distinguished "disagreement" from murëi(êit al-khilëf 100 which is discussed be-

low. He stated this position in the following words: 

"Often a fatwa on a certain question recommended abstention (manC) 

(from the -;;tter in question). It was said, "Why do you reco_nd 

abstention whereas the problem is disagreed upon? Il Thus the disagree­

ment becomes the proof of permissibility simply because it is disagreed 

upon; neither because of certain evidence in favour of the soundness of 

the argument for its possibility, nor on the basis of sorne authori~ more 

worthy to be followed than the one who demanded abstention. Il 01 

The fourth position was that of muraCëit al-khi\ëi f. This principle not only 

admitted the existence of disagreement but also stressed the need to give its full 

consideration, 50 as to regard both conflicting opinions as valid. Although 

it was a commonly accepted position, Shëtibî differed and disputed it with a 

number of scholars. Among them the nomes of Ibn QoI±W, Fi shtaIÏ , Ibn cArafa 

d Sh -:"fit.Te: 1· -... k 102 T hl· .. f h 
an art" 1 Imsam are nown to us. 0 e p ln appreclahon 0 t e pro-

blem, it is advisable to summarize this discussion. 

The main points of the question that Shëtibï posed to the scholars ore the following: 

ln Grenada there arose a problem in which different opinions were attributed to 

Mêilik. According to the u~ül al-fiqh rules about contradiction as explained 

below, every one of these different opinions had to be rejected. It was further 

realized that such disogreement existed in the major part of the Màlikl tradition. 

If the rules of contradiction were applied, Most of the Malik! tradition would 

have to be rejected. As a measure of necessity (qarüra), Mâliki fugahà' adopted 



100 

the principle of murëiC'éit al-khildf, but the application of this principLe posed 

103 
a number of problems. 

Shâtibi' illustrated the use of this principle in a number of cases. In a particular 

case of marriage when scholars disogreed on the validity of the marriage, it was 

to be considered void. Yet in reference to its effects an allowance was to 

be made for the opinion that favoured its validity. Hence matters such as 

inheritance .•. etc., were to be applied as if the marriage were valid. The 

problems that this position raised for Sha!ibl were the following: 

i) It disregarded the established principle of uiül al-fiqh, that the 

consideration of time could declare one of those opinions as 

, later' and hence more reliable. 

Another principle relevant to cases of contradictory opinions was 

also disregarded. It stated that if two contradictory opinions 

are attributed to a mujtahid both of them should be suspended 

until one of the two can be established with certainty. 

ii) The Malik; scholars v:ere not consistent in applying this "allowance" 

(muro<ot al-khilaf). In sorne cases they denied the "allowance", 

while in other cases they insisted on it. This inconsistency makes 

the soundness of this principle doubtful. On the other hand, it 

renders its application arbitrary. 

iii) Thirdly, assuming the soundness of this principle, its basis in the 

Sharl"a as a principle of figh is not known. Apparently this 

problem refers to the evidence (dalil). The difference between 

two statements (qawl) must inevitably be 50 because they are based 

on two different evidences which are contradictory to each other 

in the sense tOOt the opposite of one is the requirement of the other.
104 



189 

Thus muraCOt al-khiléif would mean granting each one of such statements what is 

required by the other, entirely or partially. 

Sh ~fJ.T:'· - ~ d h . 105 b f' Sh- 'b"" h an i' 1 Imsom answere t e question y re uhng atl 1 s argument t at 

among two statements of an imam or a mujtahid, the later in time eliminates 

the earlier. Tilimsarlf questioned the consideration of the time factor in such 

cases. His argument was that this consideration implied the principle of abrogation 

(naskh) which is applicable only to statements originating from the lawgiver 

(shari(). He distinguished among shàri c , IImu jtahid mutlaq" and "mujtahid 

fi' 1 madhhab". Since it was the shëric alone who could institute laws and who 

could withdraw them, it was, therefore, in his statements alone, that in case of 

contradiction the later would abrogate the earlier. The Mujtahid, whether 

-~-
"mut1aq" or "fi I~adhhab," did not moke laws but rather sought and decided in 

favour of one of the evidences. The mujtahid murlaq sought evidence in the 

commands of the shari(a; the mujtahid fi madhhab sought evidence in the state-

ments of a mujtahid mut1aq who~ he considered the imâm for his madhhab. 

The differences of opinion in the case of mujtahids was, therefore, based on the 

difference in choice of evidence. The evidences, which were derived from the 

shorlca, in the instance of each of the opinions could not be invalid. Hence the 

question of later and earlier, with the effect of one eliminating the other, could 

not arise in the case of mujtahid. 

Although Tilimsànl did not spell out his view yet it con be concluded from his answer 

that he did not oppose the principle of muràtât al-khilëif. If one follows his 



argument more dosely, one may see that he regarded this principle as neces-

sary. Since ail the different opinions of mujtahids are supposed to be based 

on certain evidences from the shëir i~ by neglecting any of them one would be 

committing the wrong of rejecting sharcf evidence. 

Til imsanT' s elaboration, however, did not answer Sha!ibi' s question. It admitted 

that the basis of difference lay in the choice of legal evidence, but it did not 

explain how one could daim the existence of two or more contradictory pieces 

of evidence in sharlta bearing on the same case. 

Ibn C'Arafa' s answer 106 was longer thon others. His answer consisted partly of the 

arguments already seen in Tilimsënl ' s answer and partly of whittling down Shâ!ibT' s 

use of terms to contradictions. 

He explained the principle of muràCat al-khilèf from a different perspective. 

He defined murâCëit as abiding by the impl ications of sharTta evidence in a given -
case (madlül) in such a way as also to abide by the impl ications of other evidence 

in another case. In other words, as a matter of fact, the principle of murâ<ât 

impl ied abiding by the impl Îcations of both evidences in those aspects in which a 

mujtahid prefers one piece of evidence ta another. In this way, he was neglecting 

neither of them but was rather abiding by the both at the same time. 

cJ.-
Abü 'Abd Allâhtfishtclî adopted Ibn <'Abd al-Salam' s view in his answer. In 

reference to an action which is considered wrong by one mujtahid and is regarded 

as correct by the opponent, Fishtêili distinguished between two situations, one before 
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the occurrence of the action and the other after its occurrence. According to 

him, the prohibition was absolute in the former situation, but once the action 

had taken place, an allowance must be given to the opponent' s opinion for the 

k f bl " " 107 
sa e 0 pu IC convemence. 

Ibn al-Qabbëib' s answer was very succinct and brief. He regarded muraCat 

al-khilëif as one of the best principles of Malik; fiqh. He defined it as granting 

to each one of the two pieces of evidence its val ue {bukm}. He, however, dis-

tinguished between two situations; one was a case of disagreement where it was 

inevitable to prefer one opinion over the other. Of this type are the cases of 

ta<ëiruç! (conflict) and tarjib (preponderance). Second was the situation where 

both evidences led to the same conclusion or in some sense complemented each 

other. Such an instance was a case of murëi<ëit al-khilëif. 108 

Shë!iJb-Ï' s Views 

Shëitibi was not satisfied with these answers. They were either irrelevant or they 

tried to explain away the evident meaning. For the Most part these answers 

treated the problem of muroCëit like that of tarjib. The only answer that pleased 

ShëitibT was that of Ibn al-Qabbâb who agreed with him that the problem was 

109 
really very abstruse. 

ShâtibT contemplated this problem for some time and reached his own conclusions. 

He came ta believe that there was no place for "disagreement" in sharica such as 

that which constituted the basis of murë'<ëit al-khilëif. Hence the principle of muraCàt 

was a false problem. 
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The main conciusion that Shëitibi reached was the unit y of the origins of shari(a. 

He maintained that, liai 1 rules of sharT'a originate from one statement, even 

though there may be a diversity of rules. 11
110 

The basis of this conclusion was the following five points: 111 

(i) A large number of Qu~anic verses stress the original unit y of sbgrTC q 

and, further, they condemn IIdisagreement". 

(ii) If disagreement were permissible, there would be no place for the 

question of abrogation. The need for abrogation means only that two 

evidences are so contradictory to one another that one has to be replaced 

by the other. 

(iii) If the existence of disagreement were permitted, it would imply the 

imposition of an impossible obligation. In other words, to command 

someone to obey two contradictory orders at the same time is to put 

him under an impossible obi igation. 

(iv) The legal theorists (u~uliyfn) recommend a decision in favour of pre­

ponderance of one of the contradictory evidences over the other. 

This fact implies tbe non-permissibility of IIdisagreement li
• 

(v) It would be absurd to maintain that both of the contradictory commands 

are intended by the lawgiver because one would negate the other. 

Apart from the 1 inguistic, geographical and historical causes of IIdisagreement", 

there were certain factors in sharlca itself that seem to favour disagreement. Among 

these three factors are worth noting: 112 

First, the existence of mutashabihôt (equivocations) in the Qur'éin. These equi-

vocations make allowance for disagreement of opinions, expressed either in inter-



pretation or in suspension of the judgment. Further, it cannot be denied that 

mutashëbihSt were intended to be equivocal by the lawgiver. ShëribT dis-

cussed the problem of mutashëbihCit in detail in al-Muwafaqat. He maintained 

that there was no tashëbuh in the fundamentals of shar'jea • 113 

Shëi!ibî also disputed the assertion that tashëbuh was the intention of the law-

giver. Deal ing with the matter in detail, he distinguished between two intentions 

ai- t>! "'-
(irëidat) of the lawgiver. One was khalqiyya qa1iyya (creationol predestined 

~ k ~ 
intention) in which human will hod no ploce.

114 
The second was ';mriyya ... 1.­
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tashrT Ciyya (imperative legal intention) in which Divine Will did not impose itself 

on human will. Sharibi orgued that mutashëibihët belong to the second category 

of Divine intention. There, disagreement is not intended by the lawgiver, because 

the Qur'an states that only one of the interpretations is correct. If disagreement 

were allowed, th en every interpretation would have to be regorded as correct. 

Second, an analogy is drawn from theshar'i permission for the exercise of ijtihad 

(legol reasoning) which, it is maintained, would naturally lead to disagreement. 

Shë!ibT refuted this argument by referring it bock to the problem of tashabuh. He 

maintained that not every conclusion reached by 0 mujtahid was correct. Its cor-

rectness or error depended on its correspondence with the intention of the lawgiver 
115 

which does not favour disagreement. 

Third, an analogy was drawn from the existence of the principle of rukh~ in sharlca. 

This principle, which means to opt for a concession From regular rules in special 



cases, allows for the existence of disagreement. 

Shë!ibT refuted this IJrgument by stressing that rukhjO does not mean to opt for 

one of two equally applicable rules in a case. If it were arbitrary, it would not 

be allowed in sharT<a. The principle of rukh~a is applicable only in those cases 

where it becomes hard or impossible to abide by the regular rules. Thus, in fact, 

rukh~a has to do with two different rules in two different cases, not two different 

1 " "1 h" h" h "f d" 116 ru es 10 a slOg e case, w le IS t e meanlng 0 Isagreement. 

To conclude ShatibÏ' s arguments, it may be said that he understood khilëif {dis-

agreement} essentially as ta<arui al-bdilla {contradiction of evidences} while for 

others it meant essentially tasëiwi al.!adilla (equal validity of evidences). Hence, 

for Shôtib'f khilaf involved the problem of tarjih al-bdilla (preponderance) while 

for others it involved only the problem of jam( (combining) or muré'ât (making 

allowance). 

Shatibi' s methodological objection concerned the distinction made by Mal ikT 

scholars between muttafaq calayhi {agreed upon} and mukhta laf fihi (disagreed upon). 

They stressed that in case of the former,consideration could be given only ta that 

evidence on which it was decided ta be "agreed". In case of mukhtalaf fih~ 

however, the evidence on wi,ich the opposing decision was based must olso be 

considered. Shë!ibi viewed the above stondpoint as inconsistent. If it were sharr 

evidence which provided the bosis of 0 decision, then why wos it ta be disregarded 

if it opposed a muttafaq calaylf.? Why should a decision be considered as mukhtalaf 

fih i when it was based on a shar(. ï evidence? 



To agree with the upholders of khilaf would mean, for Shëi!ibT, to believe in the 

existence of contradictions or diversity in the principles of sharica. This bel ief 

would be a negation of the unit y of the origins of sharica. 

It waSt however, difficult to explain this unit y in the presence of an obvious 

diversity of evidences in the sharTca. Shâtibi, in his investigation of this problem, 

came to conclude that the unit y of sharTca could be eXplained by the unit y of the 

intentions of the lawgiver. The result of these investigations was his doctrine of 

maqO~id al-sharTc a (the objectives of sharTca ). This doctrine constitutes the 

basis of Shëitibl' s legal thought. An elaboration of this doctrine and its theoretical 

and methodological implications are discussed later. 
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HIS WORKS 

The following is a Iist of Shëtibl' s works known to us. They belong mainly to 

two fields; Arabie language and grammar, and jurisprudence. 

1. Sharb calé al-khula" fi al-na~w. A commentary on Alflya by Ibn Malik, 

in four parts: 

Mentioned in: 

(i) AI-MaqqarT, Nafb al-lib, Vol.VII, 275; (ii) Kab~ëila, MuCjam 

al-Mu'alliffn, 1) 18, (iii) Sarkis, MuCjam Matbü'ët al-51.rablya, 

1090; (iv) Fihris al-AzharTya, IV, 255; (v) Nayl,48; (vi) 

AI-Makhlüf, Shajarat ai-NOr al-ZakTya, 231; (vii) Zirkali, al-Aclom, 

1,71. 

Ms. al-Azhariya /1487/ 10806. Beginning: 

~\ \.. ~ ...!:)?J 1 t..:;.,)..s.t. ~ ..s ~~ 
Four volumes containing Parts l, Il, III and V, written in old naskh. Copyist' s 

name: ('Umar b. ('Abd Allah al-Man~arëw1. The completion of the third 

part by the copyist is dated 868 and the fifth 872 A. H. Each page contains 

27lines: 27 cm. 11 ? 

2. 'unwan al-ittifaq fi <ilm al-ishtiqëq. 

Mentioned in: 

(i) Nayl, 48; (ii) AI-AcIBm, 1,71; (iii) Shajara,231; (iv) Kahhëla, -- .. 
Mu<jam, 1,118; (v) 19ë~ al-maknun [A1-BaghdBdi', I~ëb al-Maknün, 

(Cairo, 1945)], 127. 



3. Kitëb u~ül al-nabw. 

Mentioned in: 

(i) Nayl,49; (ii) AI-Nlëm,I,71; (iii) Shajara,I,231. ShëtibT men­

tions both of the above books (i ,e, nos. 2 and 3) in his Sharb al-AlfTya 

but A~mad Baba recalls reading elsewhere that Shatib'f destroyed both of 

h k ' h' l'f . 118 t ose wor s ln IS 1 e-tlme, 

4. AI-Ifédët wa'l inshadëit / inshéJat. 

Mentioned in: 

(i) Nafb, VII, 187-192,276-301; X, 139-140; {ii} Nayl,48; (iii) Sarkis, 

Mu Cjam,1090; (iv) AI-Aclëm,I,71; (v) Kab~ala, Mu<jam,l, 119; 

(vi) Shajara,231; (vii) Nwiya, Ibn <Abbàd,252. As mentioned earlier, 

the extracts of this work in Nafb and Nayl show that this was Shëitibl' s col-

l ' f 1 d d' . 119 ectlon 0 c ass notes an ISCUSSlons, Maqqarl and Abmad Baba, both 

have used it as a source of information about the scholars whom ShatibT 

• d' h' k 120 mentI one 1 n t IS wor , 

5. Kitéib al-Majalis. A commentary on the chapter of sale (buyü() in the Sabib 

of al-BukharI. Mentioned in: {i} Nayl,48; (ii) Shajara,231; (iii) 

Sarkfs, MuCjam, 1090; (iv) AI-Aclam ,I,71. 

6. AI-Muwàfaqët. The original title being <U~wan al-taCrlf bi asror al-taklÏf. 

An epitome of this work was done by Qàçlf Abü Bakr b. (Â?im (d.829 A.H.}121 

Published: (a) First published in 1302/1884 in Tunis by the Tunis government 



press, edited by ~âlib al-Qâ'ijf, ~Iï al-Shanüfi and Abmad al-Wartantani. 

(b) Reprint of the first part of the above in Kozëln in 1327/1909 with an 

introduction in T urkish by Müsa Jar Allëih. 

(c) Third (in fact, the second complete) print in 1341/1923 in Matba' ScIlafiya, 

Cairo, edited by Mubammad al-Khi9r ,:!usayn, the rector of AI-Azhar, and 

partly by Mubammad Ijasanayn 01- cAdawi, the administrator of the Religious 

Department, Government of Egypt. 

(d) Fourth print in Matba< Mu~tafa Mubammad (n.d.), edited with extensive 

notes by Shaykh (Abd Allah Daroz. 

(e) Fifth print in Matba' Mubammad ('Ali, Coiro, in 1969, edited by 

MUQammad Mubiy al-Dln ('Abd al-I:famid. 

A summary view of its contents is presented in Âppendix A. 

7. Kitéb al-I(ti~am. 

8. 

(a) Partly published in AI-Maner, XVII, (1333/1913).122 

(b) Published in Marba( Mu~tafa Mubammad, probably in 1915. This 

edition was edited by Mubammad Rashld Ri~a, the editor of AI-MoncSr. 

This edition is based on an incomplete Ms. from the library of Shanqiri. 

(c) The book was briefly reviewed by D. s. Margoliouth in J.R.A.S., 

1916, (p.398). 

A summary view of its contents is presented in Appendix B. 

A Medical treatise. Ms. University of Leiden: 139r-140r; CCO 1367; Warn/Or. 

331-{3b) . 



1\1'/ 

The University of Leiden holds this Ms.
123 

The treatise is not mentioned by 

any major authorities on Shritibl. The catalogue, however, attributes this 

treatise to Shëiribl and, significantly enough, it describes it as having been written 

down by his (Sho!ibll s) pupil (1) Ibn al-Khatib.124 

The probability that Shëitib'f was the author of this treatise is heightened by the 

followi ng poi nts. Among Shëtibll s teachers, there is menti on of one a I-ShaqurT • 127 

We have no further information about him. From other sources we know that a 

family from Shaqüra was known as a family of physicians. Among them 

Abü Tam5m Ghëilib al-Shaqüri and Abc S\bdullah al-Shaqüri are known as the 

h f d• 1 • 126 out ors 0 me Ica treatlses. We also know that Ibn al-Khatib was associated 

wi th both of these men. He is also the author of certain medical treatises.
127 

From these facts, it might conceivably be argued that Shëtib'i, having been taught 

by one of these Shaqürls, had an education in medicine and hence could be the 

author ofa medical treatise. 



NOTES: CHAPTER IV 

1. This is Abmad Baba (d. 1036/1626), the author of ~I al-lbtihëJj. For 
details on his life and works see M. Cheneb, IIAbmed Ba~1I in ~., (lst 
ed.), Vol. l, 191-2; Levi Provençal, "Abmad Baba", El., (2nd ed.) 
Vo\. 1,279-280, J. O. Hunwick, "AQmod Baooand the Moroccan In­
vasion of the Sudan (1591), Journal of Historical Society of Nigeria, Il 
(3, 1962), 311-28; some author, liA new source for the biography of 
A~mad BBbB al-Tinbukti (1556-1627)11, Bulletin of the School of Oriental 
and African Studies, XXVII (1964), 568-593; Mubammad Makhlüf, 
Shajarat al-Nür al-Zakiyya (Coiro, 1349 AH.), Vol. l, 298. 

2. Available to us in two editions; in Maghribi script, (Fas: tv\:Jtbac Jadfda, 
1317 A.H.); second edition, printed on the margin of Ibn Farbün, AI-DT~j 
al-Mudhahhab (Cairo, 1351). (Henceforth the reference Nayl will refer 
to the latter edition). 
The questi on of Abmad Bab~ 1 s sources for Nayl has been dea It with by 
scholars with varied competence. To my knowledge the best review is 
still that by Cherbonneau which is mainly a re-enumeration of the sources 
which Abmad Bëiba' himself mentions towards the end of NaXI (p.361). 
Cf. the fo"owing: 
1. E. Fagnon, Il Les Tabaqèit Malikites" in D. F. Saavedra, Homenaje à 
D. F. Codera, (Zaragoza, 1904), 110. 
2. Cherbonneau, ilLettre a M. Defremery sur AQmed Bôbô le Tombouctien, 
Auteur du Tekmilet ed-Dibàdj", Journal Asiatique, 5e serie, 1 (1853), 
93-100. 

3. Ibn al-Fakhkhër al-B1rT, Abü (Abd Allah al-Maqqar1, Abü (Abd Allah ~~ 
Tilimsoni and Abu'l Qâsim al-Sabti are some of such common teachers. 
Cf. Maqqari, Nafb al-lib, (Coiro: Matba'Sa<cda, 1949), VII, 187 gives 
an extract from al-ShèitibP s If6dat where al-Shotibi mentions Ibn 01-
KhatTb among others w'ho attended with him al-MaqqarT' s lectures in 
757 A.H. 

4. See p. 199. 

5. Ibn Zumruk whom Ibn al-Khatlb patronized and who later replaced Ibn 
al-KhatÏb when the latter defected to Tlemcen, was a close friend of 
al-Shëit·ibL See Naf~ al-lib, X, 139 and F. de la Grania, "Ibn Zamrak ll
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CHAPTER V 

SOCIAL CHANGES AND LEGAL THEORY 

ln Chapter III we discussed in general the political, social, religious, economic 

and legal developments in fourteenth-century Granadian society. In the course 

of that discussion we indicated how the society was undergoing some significant 

changes. The spread of ~üfi tar1qas, the influence of Razism, and the establish­

ment of a madrasa system were particularly important contributions to the decline 

of the supremacy of the fugah5'. More significant were the economic changes 

caused by new developments in Mediterranean trade that geared the Andalusian 

economy to a type of mercantilisme These changes were immediately felt in the 

domain of Islamic law. The existing legal system was not prepared to accommoda te 

these new circumstances. 

ln a number of situations, the new practices apparently came into confl ict with 

the teachings of Islamic law. Perplexed, the people asked the jurists to solve the 

resultant problems. The jurists, in their responsa (fatowô) made an attempt to 

reconcile the new practices with Islamic law or to reject them. 

This chapter studies a segment of these answers with the following questions in mind: 

a) What subject matters in Islomie law were affected by these social changes 

and to what extent? 

b) ln wh ich stJbject matters did the jurists adopt the social changes? 

c) To what extent were these social changes related to the social con­

ditions discussed in the preceding chapters? 



d) How did the legal theory respond to these social changes? What 

methods were used to adopt or reject these changes? 

For the purpose of this chapter we have 1 imited our study to the fatëiwli of one 

rJ-
jurist - Abü IS~âq"Sha!ib1. This study is, therefore, based on ShOtib11s fatowë 

which are available in the following sources: 

1) AI-WansharTsÏ, AI ... MiCyar al-Mughrib .... , 12 volumes. 
1 

2) Lopez Ortiz, "Fatawa Granadinas •••• 11 2 ln this study, in addition 

ta the above-mentioned al-MiCyar, Lopez Ortiz used another collec­

tion of fatfiwëi that still exists in manuscript fonn. 
3 

3) Certain references to Shatibl's fatowo in the following: AI ... Muwofaqât, 

AI-ICti~om, Nayl al ... lbtihaj. 

The total number of fatëiwëi studied in this chapter is 40 and they may be distri-

buted in these categories: 

i) Exegesis: 1 

ii} Theological matters: 2 

iii) Ritual and worship: 12; c1eanliness, rituals, proyers 

iv} Family: 5; divorce, inheritance 

v) Property: 5; objects of property, waqf 

vi) Taxes: 3; zakëit, kharëij 

vii) Contract: 11; sale, hire and lease, society 

viii) Procedure: 1; witness 

i) Exegesis 

Responding to a request, Shë!ibi explains in this fatwë the meaning of 

an badïth qUdsj4, in which God is quoted showing His affection and 

c10seness by becoming the ears, hands and feet of a person who endeavours 

to approach Him. Shëtibl finds that this badfth implies anthropomorphism, 

but without denying the authenticity of the badÏth, he explains how the 



apparent onthropomorphic implications can be removed by the method 
5 

of ta'wil (interpretotion). 

Strictly speaking, lIexegesisll is not a fiqhl subject matter; the fiqh books 

generally do not include discussions on this subject. Yet exegesis often 

finds a place in fatawa. Such questions, however, arise out of certain 

problems which are indirectly related to practices which may come into 

conflict with the teachings of Islamic law. The response in question was 

most probably prompted by the spread of ~üfism in the Andalus. 

ii) Theological motters 

Again, discussions about theology are not one of the subjects treated in 

fiqh books, yet it is a very common subject in fatawa. If may olso be 

argued that since a larger part of the provisions of Islamic law are appli-

cable only to Muslims, the question of IIwho is a Muslimll, even though 

a theological question, is quite relevant to fiqh. 

ln addition to the above, Shàtibi 1 s two fatawa reveal another aspect of 

the relevance of dogma to fiqh. A dogma may sometimes impose res-

trictions on certain ads. 

Shë!ib1 was asked about a ~üfi who interpreted Quranic terms to his own 

advantage, claiming that commands about worship were metaphoric. The 

~üfÏ 0150 insisted that direct knowledge of God was possible and that 

books did not provide tl'ue knowledge. 
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Shëtibi in very c1ear terms declared that the süfi was a këfir, and . -'- --
that he must be sentenced to death (wajib al-qatl). This '1QfI" rejected 

and ridiculed the "sharl ca 1\ and its transmission and mocked the names 

6 
of Gad. 

This fatwâ appears to disagree with Sh~tib1' s view on heresy. As Fazlur 

Rahman has pointed out 1 Sha!ib'f categorically states that "it is not 

possible ta locote absolutely the capital errors of these sects so that 

they may be stigmatized as kuffèir. Il 7 ShatibT is quite clear 1 Rahman 

observes further 1 that erroneous bel iefs and practices can and must be 

exposed but thot it Îs impossible to locote absolutely the holders of these 

proctices. 1I8 

The above-cited view of Shatibl do es not correspond with his absolute 

bel ief in the kufr of an individuol ~üfï or in the unocceptability of the 

practices mentioned in the fotwèi. We do not, however, here foce a 

contradiction. Rahman' s observations are derived From a certain context 

where Shë!ib1 is discussing a probl em of heresiology. 
9 

Is it possible to 

define firqa ncjiya (the saved sect), the sect which is on the right path 

ta the exclusion of others? Sharibl, there, is dealing with the impossibility 

of such a definition. This stand, however, does not mean that the beliefs 

and practices implying kufr cannot at ail be located; Shatibi ' s stress is --- . 
rather on the impossibility of locating the one sect with the absolute truth. 



The other fatwë related to this subject matter concerned the wax 

industry. For their Christian customers the Mu si im artisans manufactured 

wax candies resembl ing hands in prayer. This resemblance apparentl y 

violated the teachings of Islam about strict monotheism that forbade 

any representation of the human figure in sculpture or paintings, since 

such an attempt would resemble God's act of creation. Shà!ibl dis-

missed the objection and declared this industry lawful. Quoting earlier 

WiCliki jurists, Shétib'i argued that what is forbidden is the representation 

of the complete figure; a figure without its head in particular had been 

10 
previously perm itted in MëilikÏ fiqh. 

iii) Rituals and worship 

A number of new practices, mostly under the influence of ~üfism, had 

been introduced in this domain. These new practices were considered 

(ibëdat. In his response to the inquiry about these practices, Shë!ibi 

condemned them on two grounds: first, that they were !"id<a (inno-

vations) and second, that they imposed certain practices as religious 

obi igations, whereas the aet of imposing such an obi igation belongs 

only to God. The practices eondemned by Shëtibi in this regard inclu-

ded the following: 

a) Reciting in congregation the Qur'ëinic chapter Yësin on the occasion 

of bathing the deceased in preparation for burial. 11 



b) The practice of the group of peopl e called ~üfiyya who assembl ed 

in some zewiya, performing dhikr (chanting the names of God or 

h f 1) " -d .. 12 
sorne suc ormu a , slnglng an rec Itlng poetry. 

c) Congregational recital of the l:Iizb 13 (certain prayer formulas). 14 

d) R • 1 f • b k • • • h 15 eClta 0 certain 00 s ln congregation ln t e mosques. 

e) The congregational invocations after the regular prayers (~alat). 16 

f) The practice of insisting on the completion of the recital of the 

Qumn in the month of Rama9an. 17 

g) Saying loudly the takb1rs (the formulae declaring the Greatness of 

God) on the eve of 'id prayers.
18 

h) Shaking hands and embracing each other after the <id prayers.
19 

i) Adding certain sentences in the'adhôn (cali to prayer).20 ln 

AI- rc ,ti~am, Shâtibi refers to the practice of adding the following 

in the cali for morning prayers: "The day dawned, praise be to God".
21 

j) Ta~b1~ al-GhabTr: it had become the practice of the people after the 

burial of the deceased, to gather for seven days and recite the Quran 

loudly in congregation. Shë!ibi considered the custom equivalent to 

ma'tam (mourning) which was forbidden in Malik1 figh.
22 

Whereas the above ten responses emphatically rejected the common rel i-

gious practices as bidca, there were two customs in regard to which 

Shatibt showed flexibility. In Milik'f fiqh uncleanliness (najësa) is a . ------
legal qualification (~ifa ~ukmix~) in opposition to sensory (bissiy'~) or 

H J 

rational (C'aqliyya) quai ification. 23 CI eanl iness (tahëra) can be deter-

mined only on legal bases. Khamr (wine) and mayta (a corpse) are un­

clean according to the Qur'an.
24 

Accordingly if either of these two 
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happens to fall into something, they make that thing unclean, and 

that uncleanliness cannot be removed by sensory or rational methods. 

Two such situations a rose , and were referred to Shàtibl for an opinion. 

ln one case a piece of earthenware was made unclean by khamr/
5 

the 

other case concerned some unclean thing (in another similar fatwa this 

lIunclean thing ll was ink made unclean by the dead body of a mouse in it)26 

fallen on the Qur' an. Other muftis declared these things unclean and 

their usage not permissible; the earthenware to be disposed of and the 

Book to be buried. 27 

Shëtibf, however, had a different sol ution. In the case of the earthen­

ware, he held that if it were enameled, it could be cleaned with water 

in an ordinary manner. Otherwise, it should be washed t;.uroughly with 

hot water. If hot water is not available, then it might be washed with 

cold water but allowed to soak for a while. Its cleanliness would then 

be decided by ascertaining that water standing in it does not change its 

28 
col our , f1avour or smell. 

ln the case of books, Shëj"ibÏ advised that if water would not harm or 

efface the writing, the books should be cleaned with wateri otherwise 

the uncleanliness should be remaved as much as possible by ather means 

and the book al\owed ta stay as it was.
29 

1 



iv) Family 

Someone repudiated his wife with the regular expression of the formula 

of divorce, and after some time he aise pronounced ~ (another form 

of repudiation by expressing the formula: "Vou are for me as the back 

of my motherl/). Afterwards, however, he neither expressed repudiation 

nor revoked it. Shëtibi was asked about this casei whether the divorce 

had occurred or note Treating tolëq and zihar as two distinct acts, .1...-...' ______ 

Shà!ibT advised that in the Malikï school one declaration of repudiotion 

wos revokable (rajeT) and not definite (bô/in). Hence, in this case, 

since the declaration of repudiation wos not repeated, the marriage was 

not yet dissolved. If the man still wanted to resolve the marriage, the 

dissolution was possible only after paying the kaffara (penalty) for :t ihar • 30 

The other three cases under this category concerned inheritance. Whereos 

the above case of divorce does not appear to have emerged from the 

changing conditions of the society, the following three were quite possibly 

related to these changes. 

A certain Muslim committed apostacy. Soon after, his father died. Since 

in Mëlikilaw an apostate is not entitled to inherit From his Muslim father, 

this person immediately reconverted to Islam. Sho!ibT denied the son the 

right of inheritance on the following ground: First the cause of the trans-

fer of the deceased person' 5 property to the other inheritors was the "death 



of the owner", not the "disposal of the property", hence the right of 

inheritance belongs to whoever was rightful heir at the time of death. 

If the other heirs wished, they might give the son some part of the 

inheritance as a gifti or alternatively he could be granted assistance 

from Bayt al-Mal. 31 

An opposite opinion in favour of the son was possible but Shà!ibÏ 

insisted that the common practice of the Mal ikf school be adhered to. 

It appears that a strict attitude was adopted to discourage apostacy, 

the growth of which is conceivable under changing circumstances. 

ln another case of inheritance, the wife of a cloth merchant, on the 

death of her husband, withheld a certain amount of clothing. The 

heirs c1aimed that this clothing was part of the inheritance. The wife 

claimed that her husband gave the clothing to her as gifts, but she could 

not produce any witnesses. Shë!ibT advised that in such a case, where 

there was a possibil ity that the clothing was part of the merchandise 

belonging to the deceased husband, the wife' s statement could not be 

accepted without witness. Neverthel ess the heirs should be asked to 

declare under oath that they did not know whether the deceased had made 

such gifts. 

Shatibl, however, explained that there would be no dispute if the 

clothing belonged among the household articles or had already been in 

use by the wife.
32 



Shatibi took a similar stand in another case of inheritance, where the . 
wife c1aimed that the house in which she and her husband had lived 

had been given to her by her husband as a marriage gift (shawéir}.33 

v) Property 

} Ob· f A f d 1· 34 f' 1.· 
a lects 0 property: s re erre to ear 1er , sorne 0 tne CUITi-

vated land around Granada along the river Man~üra (?) was quite 

steep. For the purpose of irrigation small dams had to be built and 

the users had to take turns using the waters. These turns were strictly 

determined and were often passed on to the heirs as transferable 

rights. At times, however, sorne heirs either gave up cultivation or 

allowed their land to become barren, 50 that they had no use for the 

water. They, therefore, began to sell their portion of water to the 

actual users. 

A dispute arose out of such a situation, and Shatibi was asked about 

iL He emphatically declared that the water was not an object of 

property, and that its use could not be owned by any person. He, 

however, distinguished between two kinds of water; such water as 

is in rivers and in desert ponds was not the object of property, while 

those waters which were either purchased with or belonged to a land, 

which itself was private property could become the object of property. 

Yet no right of ownership could be claimed on the waters of rivers by 

virtue of the building of dams. 35 
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b) !;lobs: The question on this subject was most probably asked by 

Abü 'Abd Allah al-l:Iaffar, who was oppointed as supervisor of 

awqaf. 36 Someone willed that one third of his estote be demar­

coted as waqf (trust), for the purpose of celebrating the birthday 

of the Prophet. 

Shàtibi, in his response to the inquiry about this will, resolved that 

such a will was unlawful and hence could not be executed. The 

reason for its unlawfulness, according to Shëtib1, was that the cele­

bration of the Prophet l s birthday was an innovation and hence unlawful.
37 

The other two responses relating to waqfs indicate the confusion in the 

practice of woqf as weil as the juridical strictness in abiding by the 

rul es of waqf. 

For the maintenance of mosques certain abbés (trust properties) were 

attached to them. The officer in charge of these abbas decided to 

rearronge the distribution of the income among vadous masques, sa 

that the income of some of the mosques be increasecl. Shëtibi was 

consulted; he explained that the income of the mosques could be in­

creased either from bayt al-mal or from abbës. Whereas there were 

some restrictions in the case of abbés, there was nothing against such 

an increase from bayt al-mal. This view is based on the distinction 

between the opposing motives of boyt al-mal and !;Iabs; whereas the 

essence of the latter is ta'y r n (spec ification) 1 the basis of the former 



is (adam tacyin (non-specification). Because of taCyln, the increase 

from abbas would become problematic. Re-arrangement of the dis-

tribution of trust income was not possible if it was definitely known 

that the trust was specified for a certain mosque or a certain purpose. 

It would be possible only if it were known that a certain number of 

abbOs were specified for mosques but that the mosques were not speci­

fied individually. Shëtibi, however, explained that, formerly, these 

abbëis had been specified, but later, due to negl igence, or because 

they were considered analogous to boyt al-mal, these specifications 

became confused. Then the share of each mosque was decided at the 

discretion of the officer in charge. In foct, it wos not permissible to 

b•· • d' h . f 38 com me varrous trusts ln or er to mcrease t e Income 0 mosques. 

Shëitib'i took a similor view in another case of abbëis. Someone bought . ---
the trees on a tract of land that was adjacent to a babs property. A 

doubt passed through his mind that this tract of land might be the 

anqëi9 (the demol ished and unused part of an estate) of thot babs. In 

M51iki fiqh, the oct of sale of a bobs property is legolly void and if 

this oct were knowingly committed, it ~as punishable by the court.
39 

Yet it wos 0 common practice in the Anclalus to sel! the anqëiQ of a 

bobs and, after the ~abs and milk (ordinary property) were confused 

or joined deliberately, to shore the income of such a sale. The person 

concerned asked Shâ!ibi what to do. 



Sha!ibt replied that the practice of combining~ and milk is 

like mixing balai (Iawful) and baram (forbidden). As for the sale 

of anqëiçl the legal view was not as categorical as on bobs itself. 

The Mal ikl scholars had different opinions. Yet ShëitibT explained 

that this difference of opinion, in fa ct , emerged from the different 

boses of anal ogy • Ibn Nv:Jwwaz made the anqZlçl analogous to oraç!i 

sulfan or 'arëiçli boyt al-mal (crown land) and therefore, permitted 

flexibility in the sale and long-term lease of anqoçl. ShëJtibi dif-

fered on this point on the basis of his distinction between boyt al-mal 

and bobs. 

He advised the person in question to go to the court for the cancel-

lation of the sale contracti otherwise, he should appeal to the Sulten. 

This person accordingly appealed to the Sultan after securing fa,téiwa 

from 'Abd Allah Ibn al-J:laffar and Ibn CAllaq which were endorsed 

by Shâ!ibT. The Sultén accepted the opinion of the muftls and referred 

the case to the q§ii concerned. Despite the Sultëin 1 s orders, the up­

holders of the practice prevailed upon the ~. They shouted and 

condemned the plaintiff for opposing the practice. The qëçli, for 

fear of disturbances, gave a verdict in favour of continuing the practice. 40 

vi) Taxes 

ln the three fatàwa pertaining to taxes, Shëtib1 departed From the tradi-

tional viewpoint. In fact, Lopez Ortiz interpreted this departure as 



"the skill of an economist from the fiscal point of view".
41 

Two 

of these fatawa concerned kharëj and one was about zakét. 

ln view of the deteriorating financial conditions, the Sultén levied 

a fewadditional taxes. One of these new sources of revenue was a 

tax levied on the building of walls in or around Granade. The mufti 

of Granada, Ibn Lubb, declared such taxes unlawful, because they 

were not provided for in sharica. 

Shëi!ibi disagreed with Ibn Lubb. He viewed taxation from the point 

of view of ma~laba (public weal). His idea was, and he quoted 

Ghazali and Ibn al-Farra' in his support, that the safeguarding of 

public interests was essentially the responsibility of the community. 

ln situations when they could no longer carry out this responsibil ity, 

the community transfer it to the publ ic treasury and contribute from 

their wealth for this purpose. With this aim in view, the public 

treasury is in constant need of such contributions. Especially in cir-

cumstances similor to those found in Shâtibi' s period, when the treasury 

had to paya heavy tribufe to the enemy, the levying of new taxes was 

. . d 42 qUlte ln or er. 

Shëtibf appl ied this criterion even to zakët. According to al-Mudaw-

wana al-Kubra, ~ on merchandise for sale could be levied only 

after the merchandise was sold and after one year had passed; it was 

to be levied on the price earned from the merchandise. 43 Accordingly 

\. 



the artisans did not pay any zakôt on their products, because, 

first, only a few of these products would be sold immediately and 

the rest would remain as potential money not yet taxable. Second, 

the condition of allowing one year to pass would be hard to meet if 

the investment in these products was an on-going process. 

Shëtib1 viewed this practice in the light of the changing economic 

conditions, which gave these artisans ample opportunity for production 

and yet allowed them to avoid zakàt. Shëitib1, therefore, opined 

that the products of the artisans should be taxed, as they were poten­

tially sold merchandise.
44 

vii} Contracts and Obi igations 

One very conspicuous impact of the changing economic conditions 

con be seen in the arec of contracts and obligations. The demand 

for raw materials in foreign markets generated extensive trade activities 

within Spain and with neighboring principalities. On the other hand, 

these trade demands were confronted with the rising number of the 

population and the scarcity of resources within Andalus. It was quite 

understandable that such a situation necessitated the freedom of con-

tracts to meet social demands. 

ln practice 1 as we shall see below, a number of new and compl ex forms 

of contracts emerged, but they did not al ways satisfy the stipulations 

.! 
~, 



of lslamic law. Islamic legal theory did not lay down any general 

principles of contract and obligation; yet its insistence on avoiding 

rioo (unjustified enrichment) and gharar (hazard, risk) put restric­

tions on a number of contracts of sai e and association. Despite 

such restrictions, the scholars of Islamic law have observed that 

lslamic commercial law showed much flexibil ity and that custom 

played an important role.
45 

We should keep this observation in 

mind as we turn now to the responses which Shëtibi made to inquiries 

about contracts. 

a) Contracts of Sale: Shëi!ibT was asked about a widespread com­

mercial practice of Muslims in the Andalus who traded commodities 

such as weapons with the Christians; such trade was prohibited by 

the Méil iki scholars for obvious reasons. But in the particular case 

of the Andalus, the Musl ims were forced to trade such commodities 

for food and clothing. The question was whether special conces­

sions might not be granted to the Muslims of Andalus because of 

their peculiar circumstances. The second question was whether 

that prohibition applied to the sale of candies to Christians, 

candies were used to invoke prayers against Muslims. The third 

problem was whether the ('attéirs (pharmacists and general merchants) 

were obliged to abide by that prohibition. 

ln his response, Shë!ibl, first of ail, denied any special concession 

1 
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to al-Andalus. CHies (or countries) could not be classified on 

these bases; even the hëdin (the inhabïtant of a country which was 

on truce terms with another) or ~arbï (at war) territories could not 

claim such concessiORs. The only distinction that the Mëil iki jurists 

maintained concerned the sale of food commodities. He allowed 

such sales to an hadin but not to an barbi. Shatibi did not allow 

such contracts of sale to Christians even on the basis of dire need 

for food articles in the Andalus. 

As to the question about candies, if they were known to be used 

against Muslims, their manufacture and sole would both be unlawful. 

Prohibitions, however, could not be imposed on the (attërs, because 

they are merely salesmen; they do not know For what purpose their 

merchandise may be used and have among their customers both Muslims 

and Christians. 46 

It is obvious, in this response, that Shëi!ibl did not allow the sale of 

arms and other such articles which would eventually be used against 

the Musl ims; yet this did not mean that trade with Christians was to 

be stopped altogether. The circumventing method of permitting the 

(a!!érs to make such contracts of sale shows that the jurists did allow 

consideration For the dire needs of the people, even though as a generol 

principle they would deny it. 

It appears that ShétibÏ considered such demands From the merchants as 

\. 



pedantic. Someone asked him if the common practice among the 

saffron merchants to mix the yellow stigma of saffron with the white 

styles of its pistils was not ghashsh (adulteration), analogous to the 

mixing of saffron with yellow colouring powder. Shëtib"f agreed 

that adulteration of saffron with yellow colouring powder was not 

permitted, but he disagreed with the analogy made to the practice of 

mixing the stigmas and styles of saffron. Rather, in his opinion, such 

'mixing' was analogous to the' mixing' of fig seeds with figs and 

ra isi n stems wi th rai si ns. 1 n fact, the matter cornes down to the 

question of cutting the stigma of the saffron to remove it From its 

styles. In common practice, to do this is considered inconvenient. 

Since failure to cut the stigma does not make much differenee in 

weight and its removal is not considered necessary, this praetice 

should not be regarded as adulteration. 47 

Shatibi was consulted in another case of sa le eontract. Someone 

handed his merchandise over to a sales agent on the basis of a sug-

gested price. A buyer suggested a different priee, the agent 

i nformed the owner, and the latter agreed to that pri ce. The agent, 

however, asked the buyer to raise the price te whieh he agreed. 

Thus the agent sold the merchandise for more thon the priee agreed 

upon between him and the owner. Shëitihl was asked if such a sale 

contract was val id. 



He responded tOOt, since the stipulation of a contra ct of sale (the 

offer,·1jab,ond aeeeptanee, qubül) had been fulfilled, the contract 

was valid and it eould not be revoked. As to the question of the 

agent eharging a priee higher than the one consented to by the 

owner, this fact did not invalidate the contraet, because the owner's 

aeceptanee and bid to sell at a particular price was commonly under-

stood as "sell it at this price if there be na higher offer", not as 

"sell it at this price only and do not accept higher offers". 48 

b) Contracts of Lease and Partnership: Beside the cases mentioned 

above in the eategory of sales, the rest of the cases pertaining 

to contracts overlap with the categories of lease and partnership. 

Two of the cases are even related to the category of 'joint ownership'. 

We have juxtaposed 011 these cases here, without imposing our own 

classification. The purpose of such treatment is to indicate the 

confusion in the original treatment of the cases. 

With the exception of one whieh concerns the' joint ownership of 

food' , the rest of the cases in this eategory are related to agri-

cultural contracts. For a full explanation of the context of the 

problems in these cases a few remarks about the Màliki law on agri-

cultural contraets must be made. 

ln broad terms the agricultural contracts are considered analogous 

to 'contracts of sale' , and in a specifie sense they are' contracts of 

the sale of usufruct' (ijara). Having inherited the confusions and un-



certainties about sale contracts in the early development of MëlikÏ 

theory and practice in Medina, Malik. fulb has become very compli­

cated in regard to such questions. First confusion arose between two 

types of contracts for the lease of land; musaqât the lease of a 

plantation of fruit trees, and muzera(a the lease of a field. Early 

. Mâlikis maintained distinctions between the two and regarded muzera(a 

as valid only if the field were situated in the middle of the plantation~9 

La ter , however, it seems that this stipulation was no longer observed, 

and muzora(a came to be closer to a contract of partnership and 

musèiq5t to that of hire of services. The second source of confusion 

was the prohibitions that concerned riba al-fasll (inequality in exchange 

of the same stuff), which implied the prohibition of the lease of one 

agricultural property for another and gharar (hazard, risk) or juzaf 

(undertermined quantities) which invalidated most agricultural con-

tracts since the object of the contract, e.g. wages, was often un­

determined. The third source of confusion was the failure to 

distinguish among contracts for hiring of services, contracts of lease 

of land and contracts of partnership. Ali three are treated as con­

tracts of lease but the stipulations are often borrowed from other types 

of contra ct of sale. Furthermore, the stipulations of ijara, that the 

period of time must be determined and the task be defined, were 

often ignored in muzara(a and musâqât. 

Santillana marked out four basic types of contracts of muzora(a in 

Malikl fiqh involving situations where: 50 



a) The land, the labour, the seed, the animais and the tools of 

cu Itivation are shared by two parties, the produce to be shared 

by both. 

b) The land is common, one party provides the seeds, the other 

party provides the labour and the anima Is. 

c) One party provides the land and the seeds, the other the labour 

and the animais. 

d) One party provides the land and part of the seed, the other pro­

vides the other part of the seed and the labour as weil as the 

animais. 

These types of arrangements indicate that muzora'a in Mëilik1 figh is a 

contract of partnership (since it is also called shirka· fr al-zar'), 

rather than a contra ct of sale; yet in reference to the distribution of 

the produce there is much similarity to a contract of sale of usufruct 

or to a contract of hire and lease. We turn now to the specifie responses. 

The mukhta~~ lands belonging to bayt al-mal were leased to culti-

vators with the stipulation that every thing needed for cultivation 

would be provided by the cultivator himself and, furthermore, that 

he had to pay 1/5 plus 1/10 (or 1/9 if the land was provided with 

irrigational or other facilities) of the produce. 

When Shëitibi was asked about this practice, he declared such contracts 

invalid because the contract confused two distinct obligations; the 

obligation to pay 1/5 which was the rent on the land and the obliga­

tion to pay 1/10 which was the tax on the land. 51 



Lopez Ortiz further observed that such contracts were not even va lid 

instances of muzaraca according to MëilikT fiqh since the landowner 

did not contribute anything more than just the land. 52 

Another source of confusion was the practice of hiring the farm labour. 

The regular types of contract of muzera(a did not allow this. If the 

hire of labourers was considered to be the hire of services, then it was 

restricted by two stipulations: 

a) the wages could not be paid from the produce of the land, and 

b) an uncertainty existed in the payment of the wages. 

These questions were raised in the case of contracts of labour and 

partnership regarding the collection of olives and the rearing of silk 

worms. 

ln the case of piàing olives Ibn Siroj responded to an istiftâ that the 

contract for the hire of labour to collect olives could be considered 

musëiqat if the olives were not yet ripe. The contract would th en con-

sist of taking care of trees, irrigation ••• etc. The labour could be 

contracted for in this case on the promise of payment of 1/4 or so of 

the produce. But if the olives were ripe and the task was only to 

collect them, such a promise of wages would make the contra ct invalid 

because the task was uncertain and the price of the olives undertermine-

able. 

Sha!ibi, however, explained further that if the task were to collect the 



olives by picking them from the bronches or by shaking the trees, the 

contract was invalid and the wages unlawful. However, iF the task 

were to collect olives that were alreody on the ground, a contract for 

the hire of labour may be ollowed because in this case the labourer 

could guess how much he would eventually receive in wages.
53 

ln the case of rearing silkworms, l;Ioffar, drawing an analogy with the 

musëiqëit-type of contract argued that a contract could be mode only 

when the mulberry trees had grown leaves. The owner of the trees 

would contribute his share of leoves (1/2, 1/3, 2/3 or whatever had 

been agreed upon). The partner would olso contribute his share of 

leaves. The owner of the silkworms would pay wages to the other in 

proportion to his shore of leaves. In other words, this would be a 

case of partnership, and eoch of the partners would contribute his known 

shores. The common practice, on the other han:!, was to contract 

before the appearance of the leoves and to pay the wages From the 

leoves or in silkworms. 

Shëi!ib1 responded that, in principle, the wages not be paid from the 

produce, but if the case were mode analogous to muzora(a by equal 

partnership in leaves, silkworms .•• etc., such payment could be allowed 

because, in that case, the labour would stand equal to half of the 

54 
partner' s shore of leaves. 

A more complex case of partnership was the practice of pooling milk 
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c) 

to make cheese. Shë!ibi explained that, in principle, the mixing of 

milk in unequal quantities to make cheese could not be allowed be­

cause it resembled muzabana (a contract for barter of dried dates for 

fresh dates). The practice may also be associated with gharor and ribë 

which are prohibited. Yet the mixing of milk could be allowed by 

consideration of fashil (convenience) and rafCboraj (removal of hardship). 

The consideration of bora j becomes relevant in this case becouse it 

would be inconvenient to produce cheese individually by keeping every 

partner 1 s share of mi 1 k separa te • 55 

A peculiar case of partnership had to do with the produce of a tree 

owned by more than two persons. The question was asked whether it 

were permissible to distribute the produce equally. 

Shàtibl did not allow such distribution because the matter of the tree 

was actually a case of partnership and not of joint ownership. Hence 

the distribution of the produce must be according to known shores. 

Shëribl suggested that to moke such a distribution convenient the 

branches of that tree should be marked for every partner and then the 

produce be divided accordingly. 56 

Contract for hire of services: Shë!ibT was asked whether it was 

allowed for an imam (leader of prayers) to live on income from the 

babs of a mosque, without cny other vocation. Shëribï responded 

that the office cf imam was a vocation, and if the person in question per-

formed his duties, it was lawful for him to live on such income. 57 



An interesting case was the emergence of the appointment of mucrn 

al-dhabb· ln the meat market a person v.as hired by the butchers 

to supervise the killing of animais and to keep accounts of animais, 

meat and skins. He was paid partly by the butchers and parti y by 

the sale of the meat. ShZJtibT was asked whether such an appointment 

was lawful. 

Shatibf replied that if the consideration governing the appointment 

of mu'Ïn al-dhabb was to safeguard maila~a (public interest) in the 

observance of sharica rules about the killing of animaIs, then in view 

of fasëid al-zaman (corruption of contemporary conditions) or the ignor-

once of religious teachings, such an appointment could be allowed. 

If such considerations did not exist and the persan was not qualified 

to carry out the rules, his appointment would fall into the category of 

reprehensible things. Furthermore, such a practice would impose 

upon the people hardships in those matters in which God allowed con-

venience. The Prophet Mubammad used to eat meat brought by 

badawis after s:mp!y roying the nome of God. 58 

!1..~, 

Abü ('Abd Allâhktlaffër asked Shâ!ibï if an increase in his salary 

received from the bayt al-mal was lawful. Shëtib'f replied that it was 

lawful only on two conditions: 

i) that the amount of work had increased. 

ii) that the increased wages were commensurate with 

the i ncreosed work. 
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Wh en !;Iaffor received that answer he wrote again saying that he had 

been receiving that increase already for thirty years and that the 

practice of the community had allowed him to do 50. He asked 

Sh6tibi what he should do. Shâjibi answered that he was not obliged 

to return the overpaymenti what deserved consideration in this case 

was the morality of receiving such an increase, not whether the prac­

tice of the community allowed it or not.
59 

viii) Procedure 

Shëitib'i was asked about the legal nature of lawth (incomplete evidence . ----
leading to presumption of guilt in case of homicide), in a case where 

there was one eye witness of the murder and two witnesses of the cul-

prit· 5 confession. According to Maliki law the requirements of proof 

in such a case are the following: 

i) the confession of the culprit, and 

i i) two eye wi tnesses of the murder, 

iii) one witness on the basis of qasama (declaration 
on oath by several persons), and 

• ) • • 1 ··cl 60 IV strong clrcumstanha presumphve eVI ence. 

The evidence in the cbove case did not fulfil the requirements com-

pletely, but it was evidence of presumption. Shëitib'i was asked 

whether it was lawth. He responded ThaT lowth could be described 

as accepting weaker evidence that could prove horm. Accordingly, 

the evidence in this case would be regarded as lawth. Shatibi, 

however, explained that the difference of opinion among MalikÏ 
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jurists on the legal effectiveness of lawth is based, in fact, on the 

fact that the efficacy of lawth depends largely upon the discretion of 

the judge (na~ir al-qa)liyya). 61 

Conclusion: 

To conc\ude this chapter we recapitulate the above with reference 

to the questions that we raised in the introduction. A fuller statis­

tical analysis of the fatàwa is given in a tabulated form. Brief 

answers to the questions are attempted below. 

The first question concerned the subject matter of Islamic law that 

"..v.:i$ confronted by the impact of social change. Out of the 40 cases 

34 implied social change. Among them the following categories 

are included: 

1) Theological matters (2/2 implied change) 

2) Ritual and worship (11/12) 

3) Family (3/5) 

4) Property (4/5) 

5) Taxes (3/3) 

6) Contracts and obligations (11/12) 



1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Subject 
matter 
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The following table shows, in detail, the attitude towards the 

adaptation to social changes in Shatib'i' s fatëiwëi. 

Total Those which Related ta the 

number imply social general social 

of cases change conditions 
Shëtib'i' s 
attitude 

~ nja yes ~ nja accepted rejected 

Exegesis 

Theological 2 2 2 

matters 

Ritual and 12 11 10 2 11 

worship 

Family 5 3 2 3 2 3 2 

Property 5 4 4 4 

Taxes 3 3 3 3 

Contract and 11 11 11 6 5 

obligation 

Procedure 

TOTAL 40 34 6 34 3 3 14 23 

PERCENTAGES 100 85 15 85 7.5 7.5 35 57.5 

The second question concerned the adaptation to social change by the jurists. 

Out of the 40 cases Shëitibi adapted law to social change in 14 and rejected 

adaptation in 26. The details ore as follows: 

nja 

3 

7.5 



Adaptation to Rejected adaptation 

socia 1 change to social change 

1- Exegesis 

2. Theological matters 1 1 

3. Ritual and Worship 1/12 11/12 

4. Family 3/5 2/5 

5. Trust (Property) 4/5 

6. Taxes 3/3 

7. Contract and Obligation 6/11 5/11 

8. Procedure 

The subject matters in which Shë!ibT rejected adaptation to social change most 

often were ritual and worship, family and trust. He showed flexibility with 

respect to theological matters and taxes. In contracts and obligations, he 

accepted and rejected cases almost equally, although he accepted adaptability 

more often than he rejected i t. 

As to the third question, whether these changes were related to the general 

social conditions or not, it may be seen that out of 40 cases, 34 were related 

to such conditions; two cases of ri tuai and one case of procedure were not the 

result of such conditions, whereas the rest of the cases were posed by social 

changes. 

The fourth question concerns the method of adaptation to or rejection of 

adaptation to social change by the jurists. Broadly speaking, in rejecting 

adaptation of law to several social changes two different principles are invoked 

by Shëtib1. In matters relating ta theological matters, ritual and worship, and 



trust he rejects adaptability of law to the social changes by declaring these 

changes bidta (i nnovations). 1 t i s obvious that these matters parti cu larly con-

cern religion or relate primari Iy to a matter between man and God. It is very 

important to note that ShOtibT does not invoke this principle in other matters. 

Apparentlya social change affecting the above mentioned subject matters 

implied, for ShOtibi, the imposition of a new obligation or the rejection of an 

earlier obligation in the name of religion. This must have led him to an in­

vestigation of the philosophical question of religious authority - to whom did 

i t belong? An ana Iysis of Shë!ibi' 5 concept of bidC'a can provide us wi th an 

answer to this question in the particular context of our dissertation. 

The second principle employed in rejecting social change, especially in cases 

of contracts and obligations, was that of 'unjust enrichments' and 'risk'. 

This principle can be understood as the negative side of the other principles 

such as tashTi (convenience), ('adam haraj (removal of hardship) and ma~laba 

(public good) on the basis of which he accepts social changes especially in 

matters of taxes and contracts. 

The use of such general principles was prompted because of the fai lure or con­

fusion of the regular methods of interpretation usually employed by the jurists. 

Among such regular methods the following are used in these fatawëi but found 

i nsuffic i ent. 

First is the method of analogy. This method is used in three ways: 



a} Proximate analogy with a precedent that is very close to the case 

in questi on • 

b} New analogy to refer to a precedent which was not usual'y em-

p loyed to make ana logy. e. g. - the production of maki ng cheese 

anolagous to olive oil. 

c} To adjust the case in a way to suit the requirements of analogy. As 

in the case of rearing silkworms, analogy was sought with muzêir~a 

by restructuring the form of the contract. This method of analogy 

forced the jurists to be casuistic, and even then the results were not 

very sotisfactory. Consequently, they had to refer to general 

principles. 

Second was the method of abandoning strict adherence (taqlid) to Môlikl fiqh in 

order to borrow From other schools. This method, though employed by other 

jurists, was rejected by Shëi!ibl os it led to a diversity of legal practices and 

0150 because it did not help to solve the problems. The method still depended 

on analogy. 

The third method which was used in contracts wos to divide the contract into 

different moments and parts of the contract so as to find analogies applicable 

to each. 

ln short the usual fiqhi methods generally proved to be insufficient to rnee~ the 

new changes, and, hence, the jurists turned to general principles. An obvious 

result of such a trend was that more attention was poid to usai al-figh in order 

to investigate the foundations, objectives and purposes of Islamie law. 



1 t would not be accurate to presume that Shatib1 alone was facing these problems. 

It is true that Shëtibi invoked the general principle of mailaba more often thon 

other jurists, sti Il, it is important to note that other contemporaries of Sh~!ib1, 

Ibn ~"aq (d.707 A.H.), Ibn (Â~im (d.Sn A.H.), Ibn Siroj (d.SISA.H.) and 

others whose ~ were studied by Lopez Ortiz also frequently refer to such 

principles as tash11, qarüra ••• etc. 

Not only did lengthy discussion go on between various jurists about such matters 

as qiyos, ikhtilëH, and the role of custom, but the qœstion of mashhür madhhab 

and such subject matters were also discussed, indicating the interest of the 

jurists in lega 1 theory. 

Another important factor stimulating the interest in legol theory was the fact 

that the nature and form of contracts, which have a fundamental significance 

in every legal system were changing in that period. The factor of labour,and 

especially of seasonal labour, had brought a new dimension to the problem of 

wages. The new forms of contracts did not fit into the old framework of agri­

cultural contracts for lease of land. The fuqahëi' who still considered hired 

labour a sharika fLI-zar( found in application contracts considered in this way 

tao complicated and too unjust to be convenient for any of the parties. 

The above analysis has revealed how the impact of social change was felt in 

the ~ in this period. It has further shown that the older legal concepts 

failed to answer the problems raised by the social changes. We have also seen 

that because of this failure, Shë!ibT and other jurists resorted to general philo-



sophical principles such as mailaba. The failure of older legal concepts and 

resort to general principles caused the jurists to reflect on basic matters of 

legal theory. 

Fina lIy, the above analysis has shown that a change in method and substance 

of fiqh had taken place. Such a change logically cal\ed for a theoretical 

justification of the adaptation of law to social changes. Shëjib1 sought this 

justification in the principle of ma~la~a as we shall see in the fol\owing 

chapters. There were, however, certain theoretical and methodological objec­

tions raised by the jurists against using mafla~a as a method of legal reasoning. 

Shëi!ibi 1 S analysis of ma~la~a cannot be fully understood without a general 

understanding of such objections. The following chapter, therefore, outlines 

the development of the concept of ma~laba in u~ül al-fiqh prior to Shëtibl. 
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CHAPTER VI 

THE CONCEPT OF MAilAtiA BEFORE SHÂTIBÎ 

Sh~!ibi 1 S doctrine of maqa~id al-SharTca , which is analysed in the following 

chapter, is, in fact, a continuation of the discussion of the concept of ma~laba 

that had appeared in maior works of u~ül al-fiqh prior to Shotib'i. It is, there­

fore, necessary to review briefly the major problems in the treatment of this con­

cept in traditional Muslim jurisprudence. 

Etymologically the word ma~la~a is an infinitive noun of the root ~-I-Q. The 

verb ~Iu~a is used to indicate when a thing or man becomes good, uncorrupted, 

right, just, virtuous, honest, or alternatively to indicate the state of possessing 

these virtues. When used with the preposition!i it gives the meaning of suit-

ability. It is 

also said of a thing, an affair or a piece of business which is conducive to good 

or that is for good. Its plural form is ma~ali~. ~ is its synonym, and 

mafsada is its exact antonym. Mafsada is the synonym of fasCid. In Arab usage, 

it is said: na;ara fi ma~lib al-nos, which means: IIHe considered the things 

that were for the good of the people. Il The sentence fi '1- amr ma~laba is used 

to say: "In the cffair is that which is good [or cause of gooij. 1 

ln the Qur'on various derivatives of the root ~-I-~ are used, but the word ma~laba 

does not appear there. The Qur'on uses ~a loma ( 1 He di d wrong 1) LV: 39:/ 

ond fasada (1 He/i t corrupted 1) LXXV 1: 125; XXV Il: 48; V Il: 142, Il: 22.Q7 as 
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opposite terms to ~luQa. ?ëli~, the active participle of ~-I-~, occurs very 

frequently in the Qur'éin. On one occasion the meaning of this term is elaborated 

textually as follows: 

Il They believe in God and in the last day and enjoin goodness 

and forbid evil and haste~ to d~ good deeds, and these are 

the righteous ~ (~âlibin)". 

It is quite often claimed that mo~laba as a principle of legal reasoning - broadly 

speaking, to argue that IIgood ll is IIlawful" and that IIlawfuP' must be good -

came to be used at a very early period in the development of fiqh. The use of 

this principle is attributed, for instance, to the early jurists of the • Ancient schools 

of law' or even 1'0 the companions of the Prophet. Among the founders of the 

schools of law, it is associated with Malik b. Anas. There seems, however, to 

be a confusion in these statements in equating the use of ma;lapa as a general 

term with its use as a technical term. The early use of ma~lara may have been 

in i ts general sense simi lar 1'0 other terms such as~. Rudi Paret has observed 

that the word ma~la~a as a technical term is not used by Malik or Shaficfi hence 

This concept must have developed in the post-Shafitf period. 
3 

PareI' 15 observation, however, does not refute the possibil i ty that considerations 

similar 1'0 ma~laba were employed by pre-Sh5ficl jurists. Such considerations do 

not, however, seem to have been formulated in technicallegal terms. The pro= 

ponents of the use of ma~lapa in the early period have, apporently, confused the 

early similar considerations with ma~laba. It is, therefore, not incorrect to say 

that the post-Shafi'i development of the concept of ma~laba was a continuation 



of such early methods of reasoning as were not yet formally defined. La ter , 

when Shafi'i' s definition of the method of reasoning in terms of sources and his 

insistence that ail methods must be linked with the revealed texts through qiyas, 

prevailed over other methods of reasoning, the concept and method of ma~laba 

was also seen, especially by Shéificf jurists in terms of • sources' • 

From Imâm al-Ijaramayn Juwayni 1 s (438/1047) AI-Burhâ'n, it appears that by his 

time the validity of reasoning on the basis of maslaha had become a problem con­

troversial enough to bring forth three schools of thought in this respect to it. 

Some Shâfi(fs and a number of mutakallimün are claimed to have maintained that 

the acceptable ma~laba is only that which has a specifie textual basis (C!f!). The 

mursala (a ma~laba not based on such an ~) and the like are contradictory to 

the textual evidence (dalil), hence not valid. The second school of thought 

is attributed to some followers of shafic.ï and to ~anafÏs in general. They believe 

that mailaba, even if it is not supported by a specifie basis, con still be used, 

provided that it is similor to those ma~ëlib which are unanimously accepted or 

which are textually established. The third school is attributed to Malik who 

held that a ma~laba is abided by without any consideration of the condition of 

similarity or whether it corresponds with the texts or not.
4 

This comment by Juwaynl does not help us in determining the dates of the use of 

ma~loba but it is very significant to note what divides these schools on mo~laDa. 

First the comment shows that the method of reasoning on the basis of ma~lobo 

was different from an other method of reosoning which sought its basis in the 

revealed texts. Secondly if we also accept the attribution of ma~laba to the 



names of the jurists given in this comment, the comment also shows that the 

method of ma~la~a in its early formulation by Malik and his followers was inde-

pendent of the consideration of • sources' or • bases' and further that ma~laba 

was accepted by others if i t conformed to • sources' - to the tex tin the case of 

the first group and to ijmà<in the case of the second group. They rejected only 

ma~laba mursala because it did not conform with the sources. This explains why 

the concept of ma~laba which originally was not necessarily conceived and con-

fined within the framework of • sources' , came to be seen, particularly by later 

Shafi<is, in reference to • sources'. This confused the discussion of the concept 

of maslaha as we shall see at a later moment. One indication of this confusion , « 

that may be noticed in the following analysis, is the tendency to discuss ma~laba 

at two levels, i.e., first in terms of need and effectiveness, and second in 

reference to sources. When talked about in terms of validity these two levels 

were confused. 

Juwaynf analysed ma~la~a,or munasib which is often used synonymously, as 

an Cilla and divided it as such into five categories. First is the category 

where its ma (na <SignificanceHs rationally understandable and where it is related 

to certain essential necessities (darüra) which are inevitable. The second 
.1--

category concerns what is a general need (al-Qëjat al-Comma), but below the 

level of QarürT. Third is the category which belongs to neither of the above, 

but rather concerns something which is noble (mukarrama). The fourth category 

is similar to the third, yet, in terms of priorities, the fourth cornes later. The 

fifth category concerns those masâlih, whose macna (significance) is not obviousr .. --



and is not demanded by ~arüra, nor by ~aia nor is it required by mukarrama. 

Examples of this category are the purely physical 'ibë'dât.
5 

Ma~laba as a technical term is not used in the ?-éihirT jurist Ibn ljazm l s (456/ 

1065) AI-Ibkém fr U iül al-Attkë'm, or in J:lanafi jurist, Pazdaw'f ' s (d. 482/ 

1089) U~ül. 

- ri.-
The terms ma~laba and masa lib are used by the Mu<tazil i Abü'l t:tusayn"Ba~r1 

(d. 478/1085) both in a general sense and as technical terms. To him ma~lib 

are good things, and ma~la~a means goodness. Ba~f discusses ma~lapa in reference 

to Istidlëil (reosoning) and cilla (reoson), and in arguments against his opponents 

who maintain tOOt ma~li~ cannot be known through reasoning at ail. At one 

point he defjne~a~lib1har<iyya as those acts which we ore obliged to do by 

the Sharl(a such as <ib5dot. 
6 

Related to these acts are the means to 

achieving the Sharcj commands; these means are also connected with ma~lib. 

These meons are dalil, 'amora, sabab, cilla, short. The illustrations of these 

terms are given respectively as follows: the validity of consensus, analogy, 

the sunset for ~alë't, meosurability for rioo, the conditions in contracts of sale. 

Ail of these means ore connected with maslaha. 7 For instance, the connection . . 
of amera and <illa is evident in what follows: 

"When a correct sign (amera) indicates (dallat) a quality 

(wa~f) being ~lIa) reoson, we decide that it is the basis 

of maslaha ..• It indicates that the basis of ma~laba is to be 

found wherever an <illa is found ll
• 8 

For Basri, then, ma~la~a is an end for which <illa and other related terms are . ----
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means. Basrf, however, does not elaborate what these masëlih are and what is 
• 

, « 

the connection between~~a~libf.har(iyya which he mentions, and other ma~lib 

which he do es not mention. 

\n the following centuries, however, the concept of ma~laba advanced quite 

significantly. There are two main stages in the development of this concept, 

before Sha!ibT. One is represented by Ghazalf in the early T~.Itt.ft'. Century, the 

other by Razi in the early Thirteenth Century. 

ln Ghazali' s al-Musta~fci, the problem of ma~laba is discussed more clearly and 

fully thon by Ba~rï. 

Ghazali deFines maslaha as follows: , , 

"\n its essential (a~lal1) meaning it [ma~laba] is an expression 

for seeking something useful (manfaca) or removing something 

harmful (ma~arra). But this is not what we mecn, because seek­

i ng uti 1 ity and removing harm are the purposes (maqëisid) at 

which the Creation (khalq)Glims and the goodness \~Id~) of 

Creation consists in realizing their goals (maqé~id. What we 

mean by ma~laba is the preservation of the maq~üd (objective) 

of the law (Share) which consists of five things: preservation of 

religion, of life, or reason, of descendents and property. 

What assures the preservation of these five principles (u~ül), 

is ma~laba and whatever fails to preserve them is mafsaëiOand its 

removal is maslaha. Il 9 . 

Ma~la~a as understood in the above definition is then divided into the following 

three categories. First, the type ma~la~a which has a textual evidence in favour 

of its consideration. Second is the type which is denied by a textual evidence. 

The third is the type where there is neither a textual evidence in favour, nor in 

contradiction. The first category is valid and con be the basis for qiyos.l0 The 



second is obviously forbidden. It is the third category which needs further con-

sideration. Accordingly, the element of ma~la~a contained in the third category 

is further examined From the viewpoint of its strength (quwwa). From this angle 

there are three grades of mafla~a: çlarürat, béjët, tabs1nët or tazylnët. The 

preservation of the above-mentioned five principles iscovered in the grade of 

Qarûrat. This is the strongest kind of maslal)a. The second grade consists of those 

ma~li~ and munasabOt which are not essential in themselves but are necessary to 

realize ma~li~ in general. The third grade is neither of the above but exists only 

for the refinement of affairs. 11 

Keeping this classification in mind, only that ma~laba mursala - i.e. that which 

is not supported by textual evidence, will be accepted which has three qualities: 

qarüra, qa!(iyya, kulliyya. Ghazali illustrates the point with an example: 

"If unbelievers shield themselves with a group of Muslim captives, 
to attack this shield means ki"ing innocent Muslims - a case 
which is not supported by textual evidence. If Muslim attack 
is withheld, the unbelievers advance and conquer the territory 
of Islam. In this case it is permissible to argue that even if 
Muslims do not attack, the lives of the Muslim captives are 
not sofe. The unbelievers, once they conquer the terri tory , 
will rout out a" Muslims. If such is the case, th en it is 
necessory to save the whole of the Muslim Community rather 
thon to save a part of it. This would be the reasoning which is 
acceptable, as it refers to the above three qualifications. It is 
daruri because it consists of preserving one of the five principles, 
i.e. protection of life. It is qat<r because it is definitely known 
that this way the lives of the ~im community will be sofe. It 
is kullT, because it takes Înto consideration the whole of the 
communi ty, not a part of i t. 12 

The other two grades of ma~lib, however, are not admissible if they are not sup-

ported by a specifie tex tua 1 evidence. If these are supported by the text, the 
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reo5Oning is then called qitas, otherwise, it is called isti~la~ which is similar 

to istihsëin, 13 and, hence invalid. 

Ghazëlf counts isti~la~ along with i~ among the methods of reo5Oning which 

do not have the seme validity that qiyas haSe He calls such methods IIUSÜ/ 

mawhûma" - those principles in which the mujtahid relies on imagination or on 

his discretion rather than on the tradition. 14 

The above definition and classification of ma~laba have a particular place in 

Ghazali' s structure of the discussion of u~ül al-fiqh. A brief analysis of this 

structure will reveol the place that Ghazali gave to the concept of ma~la~a. 

Ghazali divides the discussion of ~I ir. al-Musta~fci into six parts. Apart from 

the first two parts which deol with introductory matters such as definiTion of ~ 

and an introduction of methods of logie, the remai nder of the four ports discusses 

LU'" (t t .. 

the following subject matters of~: Hukm (command);~Adilla arba<a, the 
""'--- ,,-- ,,--

four evidences, i. e. Qur'àn, ~, i jmat and Caql; method of reasoni n9 

(istithmar), i.e. interpretation and analogy; and taqlid and ijtihëid. The above 

treatment of ma~laba appears as an annex to the discussion of the four evidences, 

where he argues that ma~la~a is not one of the four reliable evidences.
15 

Aiso 

it is significant that it is not discussed in the part dealing with methods of inter-

pretation and analogy, although its connection is implied. 

References to ma~laba, however, appear in other parts 0150. In the part on~, 

where Ghazali discusses the essential meaning (baqTqa) and its four components, 

ma~laba is mentioned occasionally. The four components of bukm, according to 



Ghazali are the following: (l) Hakim (the one who gives judgment; the legis-
\..--

lator, sOVEf'eign); (2) J:lukm (the judgment); (3) Mabküm 'Alayh (subject of 

command, mukallaf); (4) Mabküm fThi (the object of commond, the oct Lof Mukollof7). 

Discussing the meaning of bukm, he deals with the question of whether the goodness 

or badness of acts (both human and div.ne) is known objectively or through shore. 

His description of hasan is simi lar to his above definition of masloDa in its essential 

~ 

~.~~ 

meaning.
16 

At one point he even uses the term mo~lib in place of basane 17 He 

frequently refers to mafsada in the course of his analysis of mabküm fihi, in dealing 

with the question whether only voluntary acts are objects of command or note He 

regards it a mafsada if involuntary acts are also considered as objects of commando 18 

Reference to ma~laba is made again in the part on methods of reasoning. Deoling 

with the method of qiyas (analogy), he explains that qiyas has four components: 

(1) ~, the root to which analogy is made; (2) fore the branch for which analogy 

. -

is sought; (3) 'illa, the reason on the basis of which analogy is made; (4) hukm, 

---
. 

the judgment to which the analogy leads. Ghazali clarifies that qiyëis, here, must 

be distinguished From qiyàs in philosophy. This distinction lies, apart From the 

difference in the form of reasoning, in the conception of cilla itself. Thecilla 

in fiqh is not 1 cause 1 but merely a Isign l .19 Naturally then the methods of finding 

the Cilla are 0150 different. The evidence in which the <'illa is sought is naqliyya 

(traditional), meaning the Qur'ëin, Sunna and ijma". The <illa is either explicit 

(~ri~), or it is implicitly indicated (Tmo'), or it is known From the sequence and 

order of the command (sabab and tartïb). The fourth manner of finding the <illa is 
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isfinbat (inference). The enl y val id methods of istinbat are two: 1) AI-sabr 

wa 'Ltaqsim (observation and classification; method of exclusion), and 2) munasaba 

(affinity).20 It is in reference to munësaba that maila~a as a main element of 

affin ity with Shore: is frequently discussed. 

Ghazâll defines munâsib as "that which, like ma~ëli~, becomes regulated (is 

achieved rationally _intaj.ama) as soon as it is connected ·with the command (bukm)". 21 

For a discussion of the meaning, classification and grades of munëisib, Ghazali refers 

to the annex which is significantly enough the discussion of ma~laba and its grades. 

Munasaba and ma~laba are, however, not identical. Although Ghazalfanalyzes 

munasib also in terms of effectiveness and validity in the same way as he does with 

ma~laba, yet the details vary. Among the various classifications of munasib, one is 

of particular significance for us, as it explains the relationship of munasib to ma~laba 

as weil as the difference between istibséin and isti~lëib in the eyes of Ghazali. Muna-

sib is divided into four categories: first, the munasib which is suitable to and is sup-

ported by a specifie textuel evidence. Second, that munasib which is neither suit-

able to nor is supported by the textual evidence. Third, that munasib which is not 

suitable to but is supported by textuel evidence. Fourth, that munasib which is 

suitable to but not supported by textual evidence.
22 

Ghazali adds that in the above 

classification the first category is acceptable to 011 jurists. The second category is 

called istiQsan which clearly means to make law according to personal discretion. 

The fourth is called isti~lèib or istidlël mursal. It is clear from this classification 

that ma~laba is the basic consideration for deciding the suitabil ity or munasaba of 



something which istiQsan lacks. But again the munasaba of ma~lai:ta further depends 

on its suitabil ity or conformity to the text in general; otherwise it will fall into the 

category of istiPsën. 

From Ghazali' s treatment of ma§laQa, it con be concl uded in general, that his pre­

dilection for theologization of fiqh 23 and for qiyës as a method of reasoning, 1 ed 

him to examine the concept of mailaRa with reservations. From the point of view of 

theology 1 he rejected the conception of maila~a in terms of human utilitYi further­

more, he subjected it to scrutiny on the basis of revealed texts. Secondly 1 he made 

the method of reasoning by mailai:ta subordinate to qiyëis. He did not reject ma§la~ 

altogether, as he did with istipsën, but the qualification he provided for the accept-

ance of ma~laba, did not allow it to remain an independent principle of reasoning. 

Furthermore, with the above limitations on the concept of ma~laba, he could not 

bring into focus in the discussion the other elements which are quite relevant to ma~­

laQa, such as taklTf, baqlqa al-bukm, fahm al-khitâb, niyya, ta~abbud, etc. The 

discussions of these elements are scattered through various chapters in his al-Musta~fci. 

Also, he did not see the necessary relationship among different categories of ma~laba. 

Some of the above points were taken into consideration by some jurists after Ghazali, 

but more systematic consideration was given them by Shc,!ibT, as we shall see later. 

Ghazali' s classification and definition was followed by a number of jurists. At 

least according to the channel of the ~ works that is mostly known to us, Ghazali' s 

influence, particularly in reference to ma~laba, is very strong. As Ibn Khaldùn 



noticed, Ba~rT' s book al-MuCtamad and Ghazèili' s al-Musta~fa remained a major 

source of influence for later writers on u~ül, until the appearance of Rëizf' s monu­

mental work al-Mab~ül. 24 AI-Mab~üI combined the above two works and reform-

ulated a number of concepts. Raz!' s Ma~~ül then in turn became a source of con-

siderable influence for later usul works. This influence is evident from the number 
--L.-

of commentaries and abridgements on al-N.ab~üI that were written in later periods. 

This work influenced even Meil ikT and l:Ianafi ~ which had so far taken exception 

to Shëific ï influence. We need not go into details, but it must be mentioned that 

QarafÏ(684/1285), Ibn J:léjib (646/1249) and Ibn cAbd al-Salam, whom Shà!ib! 

knewand in general opposed, were largely under the influence of Fakhr al-OTn al' 

Ràzf's (606/1209) tv1,ab~ül. 

Razi ' s Ma~~ül 25 is structured more on the pattern of B9~r'f' s al-Muttamad than on 

Ghazali' s al-Mustasfë. Razl deals with definitions of the basic terms in the intro-. 
duction. Significantly enough, the discussion about the meaning and classification 

of ~ukm and the question of the goodness of octs constitute more than half of this 

chapter. The scheme of the rest of the chapter is exactly the some as that of Ba~rf. 

The references to maslaha ore made, therefore, in the introduction, where the , . 
question of the goodness of acts is discussed, in the chapter concerning qiyàs, 

where the question of munasaba as a manner of finding Cilla is dealt with, and in 

the last chapter where al-Ma~ëilib al-mursala are discussed os one of the ways of 

knowing the cammands of . . SharTca in addition ta qiyëis. 

Razi does not define ma~laba but it seems thot in his thinking munasib and mn~laba 



are quite closely associated with each other. He gives two definitions of munâsib. 

First, munasib is defined as IIwhat leads man to what is agreeable (yuwëfiq) to him 

both in lIacqu isition" (ta~iil) and IIpreservation" (ibqO')!' 26 He explains that 

tab~il means to seek "utilityll (manfaca), and manfa<a is pleasure {ladhdha} or its 

means. ladhdha is to achieve what is suited (mulà'im). ~is explained simi-

larly as removing harm, maslarra, which is'alam (pain) or its means. Both ladhdha 

and 'alam are evident and cannot be defined. Thus munasib in its final analysis 

is related to ladhdha in the positive sense and to 'alam in the negative sense. 

The second definition of munâsib is as that which is usually suited (fiJI (ëdàt) to 

h . f h • 27 
t e actions 0 t e wise. 

Rëzl th en clarifies that the first definition is accepted by those who attribute bikam 

and ma§àl ib as causes or motives to God' s commands. The second definition is 

employed by those who do not accept the cbove ccusality. 28 This explanation 

takes us bock to RëzT' s own view on the problem of causality and God' s commands. 

This question is first dealt with in the course of discussion whether the goodness or 

badness of things is rational or establ ished by Shar<. He argues that inasmuch as 

the definition and understanding of good as something "suited to nature (of man}", 

or as lia quality of perfection Il is concerned, undoubtedly good and bad are rational. 

The point in question is, however, whether good and bad can be defined in reference 

to praise or blame as the Muc;tazila have done. 29 Rëizi, after detailed analysis 

concludes that, if defined in the latter sense, good and bad can be established only 

30 
by Sharc • The question then is whether what is praised in God' s commands corres-



ponds with the rational good or not. If it corresponds, can this correspondence 

be understood as cause or motive? 

Rëzf answers this question in detail in his discussion of munasaba as a manner 

of <i1la. He argues that to prove that munasaba con be cilla, there are three 

premises to be established: first, that God issued the commands for the ma~alib 

of the people; second, that the case in qüe~tion consists of a mailal1a, and third, 

that it can be shown that the probable reason for God' s issuing this pariicular Çom­

mand is this particular ma~laba. 31 Giving six proofs, he establishes the first 

premise that the commands are issued because of ma~alib. He explains, however, 

that in contradiction to the MuC.tazila the fuqaha' do not regard ma~laba as ghara9 

(persona 1 motive); they rather view it in terms of ma(no (significance) or bikma 

(rationale). In fact, there is not much difference between the two positions. The 

difference is as follows: whereas the MuCtazila believe that God is obliged to con-

sider ma~laba, the fuqah5"stress that He is not obi iged to do 50. God has done so 

because of His grace. 32 The second premise needs no explanation. The third 

premise, that this particular commancl attributes a specifie motive to God' s acts 

cl C cl • . " h" h R- ";" cl 33 R- T 1 h" an omman s, 15 a posItion w le aZI oes not accept. aZI reso ves t IS 

problem by explaining it in the following terms: 

Musl ims bel ieve that the revol ving of the heavens, the rising and the setting 
of the stars, the continuity of their forms and the Iights are not obligatory, 
yet it has been God' s custom to continue them in one state. Inevitably it 
provicles the probabil ity that this will continue tomorrow and after tomorrow 
with the same qualities ••• To sum up, if a certain thing oeeurs repeatedly 
many times, it gives the probability that wh en it happens it will happen the 
some way ••• Now, when we observe Sharëi'i c , we find that the commands 
and ma~al ib occur together, without being separated from each other, this is 
knovm inductively ••••• 34 



To sum Up, RozT stresses that no motives or causes can be attributed to God' s acts 

or commands; yet he admits that God' s commands are for the ma§laba of the people, 

and this mailaba or munasaba can be considered 'illa for that command. The para-

dox in this position is resolved by two explanations: first, tOOt these masol ib have 

occurred together with God' s acts, only accidentally, not in terms of cause and 

effect and, secondl y, that it has hoppened this way not os a necessory correlation 

between ma~la~a and command, because God is not obi iged. Rather, God hos 

octed as He has as a Grace, so that a sign may be establ ished to moke known His 

commando 

Rëizf has offered these explanations in view of the possible objections agoinst his 

admission of toct'fl afcàl-Al!àh; (to attribute couses to God' s acts). It is significant 

to note thot Razf recounts the possible criticism of his position in lengthy detail 

while his own defense is very short and quite unsatisfactory. The criticism consists 

f h bo ° 35 o more t an ten 0 lectlOns. 

RàzÏ' s answer to this criticism is very short. Two main points in his onswer ore as 

follows: 

"We have explained that God 1 s commands are issued (mashrü<a) because of 
the ma~ëil ib. As to the rational arguments that you have enumerated, they 
are not appl icabl e here (ghayr masmü <a). Because if they are established 
they would, infringe upon the legal obligation (taklÏf), whereas the contro­
versy over anal ogy (qiycj)' whether in favour or in opposition, is based on 
the acceptance of the ob igation. Th is well-considered answer suffices ail 
what you have mentioned. 36 



Secondly, your criticism appl ies to those IIwho maintain that to attribute 
maiolib as Cilla to God's commands is rationally necessary. It is not appli­
cable to the one who holds that it is not obligatory for God but He has done 
sa because of His Grace." 37 

Thus Raz" could maintain that munasaba or ma~la~a were evidences for Cilla, and 

could still insist that God' s commands had no motives. It is with this reservation 

that Rëzf apparently accepted the first definition of munësib. This is also the reason 

that he divides munësib into two categories: !:Iaqiqi (true)ard iqnaCi (apparent). 

l;Iaqiqi is that munàsib which consists of el '/'her a ma~la~a in this world or one in 

h h f 1 -c:" 1 b - Ob • f t °t ° t 38 t e erea ter. ~ on y appears to e a munasi ; ln ac ,IlS no • 

Like Ghazali, Rëz1 also divides ma~laba into qarürf, bajl and tabslnl. He divides 

munâsib according to ta"thfr and shahadat al-shar< (textual evidence), and mulcPama. 39 

With the exception of certain differences of detail, he is generally in agreement with 

Ghazëili. 

ln general, the attempt ot theologizing the concept of ma~laba in Ghazali was com-

pleted by Rozf with much more emphasis. Ghazali objected that a conception of 

mailaba in reference to human utility alone and independent of God' s determination, 

is not theologically possibleo Ràzi gave this general objection a specifie theological 

content. He made it c1ear that even tô ü~tribute the consideration of ma~laba in 

terms of human utility to God' s commands, is to \:lttribute causal ity to His acts and 

hence theologically impossible. Both of these positions led to a kind of ijbor (deter­

minism). 40 Both implied that God' s commands demand obedience in their own right, 

not because of maslaba. If there existed the content of ma~laba in Sharica, it was 



to be eXplaineci by the grace of God or by aec ident, as Raz T held. These positions 

rendered the question of moral and legal responsibility meaningless. Rëz1 admitted 

such impl ications of his position for the question of taklif as weil as for the problem 

of reasoning by analogy, but he did not elaborate it further. 

Briefly, the concept of mOJlaba whieh was originally a general method of decision 

for jurists and as such a free principle, came to be limited by the opponents of this 

concept through two considerations. First, there was theologieal determinism whieh 

tended to define maslaha as whatever God commands. Second, there was a method­

ological determinism which, aiming to avoid the apparent arbitrariness of the method, 

tried to subject ma~laba to qiyas so as to link it with sorne more definite basis. Both 

considerations were inadequate. First, in order to decide that something is mailaba, 

even to say that God' s commands are based on ma~laba, some criterion outside these 

commands has inevitably to be aecepted. This was precisely what theological deter­

minism denied. Second, to proceed by qiyëis, one must seek the cilla, which was 

either denied because of theological reasons or was interpreted 50 as to mean "sign". 

The implications of this position are obvious. On the one hand, if insisted that 

further extension of rules must be in units; every new deduction must have a specifie 

link in SharT<a. It denied the extension of law oS a whole. On the other hand, it 

refused to take social needs into consideration, because it insisted upon deducing 

laws from specifie rulings of Shar'fca, not even from the general intent of the law. 

If we may take general note of maior works on usul during the period between R5zi 

and Sh5tib'i, we ean see in these works four trends. The first trend refers to those 



whose conception of ma~la~a is either dominantly similor to that of RëizT or who 

have simply juxtaposed Ghazali 1 sand Razl 1 s definitions of munasib and ma~laba. 

- - of-,r: 41 -
Among Mëliki jurists Shihab al-Oin~QarëiTI (684/1285) ,and among Ijanafi ' s 

~dr al-Sharl<a Mabbübi (747/1346) 42, stay closer to RazT. Accepting Ràzi ' s 

criticism of ma~laba, Qarëifi even went further. He raised serious doubts whether 
43 

ma~la~a could ever be defined and justified in c1ear terms. 

Jamëil al-Oin(j~nawï (771/1370) 44 and Taj al-OTn~~bkî (771/1369) 45 combine 

cJ.- . 46 
Ghazali and Raz1. Sa<d al-OTn ,Jaftazanl (792/1290) interprets the ':Ianaff 

position, mainly that of Pazdawi (482/1089), in reference to RazT. 

The second trend refers to those jurists who reject ma~la~a mursala as a valid basis 

J- 4 
of reasoning. In this category fall the Shëifi'i jurist Sayf al-oin 'Amidl (631/1234) 7 

" 
and the Malik1, Ibn Ijëjib (646/1249). 48 ln their arguments against ma~la~a mursala 

both follow Ghazàli rather than Ràz'f. To them ma~laba is acceptable only if it is 

textua lIy supported. 

The third trend is illustrated by the Shafi'i jurist, (Izz al-Din Ibn ~bd al-Salam 

(660/1263). He was inclined towards ta~awwuf. 49 There is a noticeable inclin-

ation towards sufistic interpretation of law in his treatment of the concept of ma~laba. 

This needs a detailed observation. 

To Ibn cÂbd al-Saiëim ma~laba means ladhdha (pleasure) and farab (happiness) and 

the means leading to them. 50 The ma~àlib are then divided into two kinds, ma~êili~ 

of th is world and the ma~ali~ of the hereafter. The former can be known by reason, 



while the latter can only be known by ~ (tradition, revelation). 51 ln view of 

the peopl e 1 s knowl edge, however, , ma~alib differ according to the level of the 

approach of the people. The lowest level of magëilib is that which is common to ail 

men. Higher than this is the level on which the adhkiya' (the wise people) conceive 

ma~âlib. The highest level is peculiar to the awliyà' Allëh (friends of God, 

sufis) alone. The awliyà' and a~fiyâ prefer ~ ma~àlib of the hereafter to those of 

this world. "The reason is that the awliyëi l are anxious to know His commands and 

laws Lin their real ity J, hence their investigation and reasoning (ijtihëd) is the most 

52 
compl ete one Il • 

Eisewhere, Ibn (Abd al-Salam divides maf1lib os "rights" into two major divisions. 

First are the Rights of God, and second, the Rights of men. The Rights of God fall 

into three categories: rights which belong purely to God such as maC"àrif (gnosticism) 

and ~ (mystic states); second, rights which combine rights of God and those of 

men such as ~ti and third, those which combine rights of God, and of His Prophet, 

and of the people in general. The rights of men are also of three categories: rights 

of nafs (self), rights of men toward each other, and rights of animais toward men. 53 

The above references, which are recurrent themes in his Qawëicid al-Anàm, indicate 

that Ibn (Abd al-Salèiml s legal thinking was deeply influenced from a mystic view-

point. For instance, he did not reiect Quqüq al-nofs, but a mo~laba oiming ot the 

reol izotion of such rights was lower in ronk thon one which aimed at ma<rifa and 

a~wal. 



ln fact 1 Ibn <Abd al-Salam represents the stage where the ~üfr conception of 

ma~alib came to permeate u~ül al-fiqh. It is not possible at this point to go into 

deta ils of the ?üfi conception of human ma~àl ip and its h istory. It must, however, 

be pointed out that at a very early stage in sufism, rejection of bu~ü7 al-nafs 

(pleasures of the animal soul) became significant as a means of controlling the 

nafs. In Sarràj' s (378 A. H.) al-Lumac , ~ufü; al-nafs are frequently opposed to 

Quqüq al-nafs. 54 Zuhd is defined as abandoning the QUiùf. 55 The buqüq are 

d f· d h -1 M - - ·f 56 
e Ine as a. wa , maqamat, maCan , etc. 

l:Iu~ü~ had its apparent connection with ma~ëilib, and more particularly, with the 

question of rukh~a (Iegal allowance) in case of hardship. The Süff stress on zuhd, 
-- . --

wara( and ~ required abandoning of bu7üf. An obvious example of this 

encroachment of ta~wwuf on fiqh and u~ül al-fiqh may be seen in Qushayri l s 

wa~iyya (will) to his disciples where he advised them against opting for such allow­

onces because "when a fQqir falls down from the level of baqtqa to that of ~ 

of Sharïca, he dissolves his covenant with God and violates the mutual bond between 

him and God." 57 

Closer to the period of Shàtibi, the opposition to ~u~uf appears still stronger. 

Abu'l-':Jasan al-Shadhili (656 A.H.) with whom Ibn cAbd al-Salëiml s connections 

are claimed, 58 used to define tawbTd (unification) in terms of abandoning the 

QUfÛt al-nafs. 59 He also explained it as a curse From God when someone is found 

indulging in the ~u~Üi= 50 as to be barred From (ubüdiyya (servitude). 60 



Ibn (Abbad al-Rundi {792/1390}, the famou$ Shadhilf Süff, with whom Shètibi . . 
was in correspondence on matters relating to ta~awwuf and fiqh, also stressed the 

rejection of ~u~ü~. Commenting on the I-Jikam of Ibn (Ata Allah, Ibn (Abbad 

said that "the nafs always seeks burût and runs away from buquq; hence if you are 

confused in two matters, always choose what is harder for the nafs Il. 61 

Eisewhere, commenting on the bikma: "The coming of faget {trial by wants and 

needs} is a happy occasion for the disciples", Ibn (Abbëd eXplained that the ~üff, 

contrary to a common Muslim, finds pleasure by losing his bUZÜt. Situations of 

neediness provide a disc iple with purity of heart, which is not achieved by sawm 

{fasting} or ~alëit (praying), because in ~ and ~alat there is a possibility of hawc 

{desire} and shahwa {lust). 62 

The ~üfr view of obi igation to God, thus, had serious impl ications for ma~la~a in 

terms of human utility. It not only denied human interest as a basis of consideration, 

but also insisted on abandoning human interests to purify the obi igations as "complete 

obedience to God". These implications were not generally recognized by the jurists. 

Ibn (Abd al-Salam accepted the ~üfi view, but in his attempt at synthesis between 

the two he was led either to deny. ma~alib of this world altogether, or to accept 

the two on separate grounds. 
63 

The fourth trend is represented by Ibn Taymiyya {728/1328} and Ibn Qayyim al-

Jawziyya {751/1350}. Ibn Taymiyya tried to find a middle 'way between the two 

extremes of total rejection and total acceptance of ma~laba. He considered ma§laQa 
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mursala similar to the methods of Ra 'y, Istibsan, kashf (mystic revelation) and dhawq 

(mystic taste) of whose va lid it y he was suspicious, 64 and hence rejected them. On 

the other hand, he refuted the mora 1 impl ications of the denial of ma~laba to the com-

mands of God. 

Ibn Taymiyya also counts ma~laba mursala as one of the seven ways of knowing the 

commands of God, along with the traditional sources of law. He defines maflaba 

mursala as follows: 

Il ;ft is a decisioo/ when a mujtahid considers that a particular act seeks a 

utility which is preferable, and there is nothing in shore that opposes this 

fconsideratio,y. 65 --

Ibn Taymiyya, however, concludes that ta argue on the bosis of ma~laba mursala is 

to legislate in matters of religion, and Gad has not permitted this. Ta do 50 is similar 

ta isti~sën and tabsTn <aqlr. 66 He admits that S~ is not opposed ta ma~l~ba, 

but wh en human reason finds ma~laba in a certain case where there is no supporting 

citation in the text ta be found, only two things are meant. Either there definitely 

is a Text which the observer do es not know or one is not dealing with a ma~laba at 

ail. 67 The obvious assumption in Ibn Taymiyya ' s arguments is that 011 the possible 

ma~alib are already given in the Text. The other assumption is, of course, tOOt 011 

of Gad 1 s commands are based on ma~laba. The latter assumption is of particular sig-

nificance to Ibn Taymiyya, as it has to do with l,he moral responsibility of man, a 

matter which he stressed very much. He candemned both the MuCfazila cJ.'d the 

Jabriyya in reference ta the question of ma~laQa. The Mu<tazila argued that Gad is 
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obliged to command only what is good for man. They conceived God' s actions as 

analogous to man' s actions. They assumed that whatever is morally obligatory for 

man must be obligatory for God. Ibn Taymiyya refuted this. But he also refuted 

the Jabriyya position that God' s commands are not based on ma~lara. He questioned 

their assumption that the intention of ma~laba is a limitation upon God' s acts. 

The Jabriyya argued that a command does not necessitate will (irëda). Ibn Taymiyya 

saw in this argument a theological advantage, but morally such a doctrine was harm-

fuI. Ibn Taymiyya, therefore, set out to analyse this generally-occepted doctrine. 

He clarified that in reference to God there are two kinds of wil!s (irëda):~;dda a:harCiyya 
-- I\---t/;;-_.:....<--

J- (le- 4. J.. . 
... e.-dïniyya (the legal religious will) and~irâda qa1iyya kawniyya (the potentive 

A ~ 
creative wiil.) When God commands, He wills the first kind ofwill.

68 

The consideration of ma~laba , or as Ibn Qayyim, following Ibn Taymiyya, often 

calls it, Siyasa, plays an important part in explaining legal obligations, legal 

reasoning and legal change in Ibn Qayyim's Iclam al-Muwaqqffn. He expounds 

the principles of l:Ianbali figh, and enumerates the following five as sources and 

princip les: (1) Nu~ü~, (2) the Fatéwo of the companions of the Prophet, (3) 

selection From the opinion of the companions, (4) ~ ~I (0 report of a 

saying of the Prophet which lacks a link in the chain going bock to the Prophet.) 

(5) Qiyas l' iI-c.Jarüra. 69 Thus it is in reference to the three sources that the con-

sideration of ma~labo is expounded. Ibn Qayyim explains that it is valid to attribute 

Cilla to the commands of God, because the Qur'ân and the Sunna of the Prophet 

themselves are replete with examples where reasons are given to explain the command.
70 

The larger part of the 1<lom is devoted to illustrating how various commands are based 



on certain reasons which he calls hikma or maslaha • 
.t...- •• 

The following passoge contains a c1ear statement of his views on ma~lal'ta. In a 

chapter where he explains how "fatowo may change according to the change in 

times and places, etc ••• ", he says: 

"This ehapter is of great utility. Out of ig­

noranee,grave errors have been eommitted re­

garding the Shart<a, whieh have eaused hardship, 

difficulty and obligations that are not required 

by ShariCaj as is known, the magnificcnt SharIca, 

which keeps the highest level of public interest, 

does not bring forth these things. The founda­

tions of Sharica are laid on the wisdom and on 

the lnterest of the people in this world and in 

the hereafteF' Sharïca is a11 justice, kindness, 

lnterests [of the people] and wisdom. Renee any 

case whieh departs from justice to injustice .... 

from ~~la~~ to mafsada, is not part of SharIca 

even though it has been imposed by literal in­

terpretation [ of the texts of SharI' a]." 1/ 

The fifth trend is illustrated by Naim al-DTnj~wfi (716/1316). He justified the 

use of l!'a~la~a even ta the extent of setting oside the text. He stressed maslaha 
-..!-.L. 

as the basic ond overriding principle of Shar1<a. Ma1laba, therefore, prevails over 

ail other methods such as ijmëic•
72 

1awff regards moslaha as a fundamental 

principle. 

TawfT' s preference of ma~laba over against texts and ijmo( wos olso prompted by 

his belief that textual sources os weil as the opinions on which ijma' is cloimed 

were diverse, inconsistent and often self-contradictory. The principle of ma~la~a 

provided a consistent method of decision. 73 1awfi, however, did not elaborate 

on a concrete criterion of ma~lib, how they are to be decided, especially in a 

case where there is a question of choosi ng among more thon one ma~lo~a. He goes 

on to the extreme of suggesting a decision by drawing of lots. 74 
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To sum up, the concept of ma~la~a with its simple beginnings unfolded its various 

aspects as it came into contact with theology, taiOwwuf, logical analysis and, 

most significantly, with social and legal changes. Theological determinism intro-

duced by Ash(arf juri.sts appears largely in the discussion of taklif. To AshC'arTs, 

obligation is created by divine commando The Mu(tazila refuted this sense of 

theological determinism. They differentiated between two senses of obligation: 

taklTf and wujüb, the latter was rational and ethical, while the former was 

theological.
75 

ln other words, mere command does not oblige man to acti it 

only informs him. What obliges man is the knowledge of good and bad, or of 

useful and harmful. Commenting on this position, G. F. Hourani concludes that 

this interpretation should have been acceptable to the legal concept of obligation. 

Yet there were certain complexities. First, if legal obligation is based on one's 

knowlege of utility, it may lead te arbitrariness, and furthermore this criterion in 

its absolute sense is not universally applicable. Ali the things which are apparently 

useful also have certain elements which are harmful either to the person concerned 

or to others. Second, 011 the rules of Shari a do not conform to the rule of utility; 

there are obvious hardships and disadvantages in obeying them. Third, to preserve 

an order and a system the decision of utility cannot be left to the individual; who 

should then decide? 

Still another aspect of the relationship of ma~laba and taklif was brought Forth by 

~üffs. The consideration of seeking utility and avoiding harm leads one to view 

obligation in a formai sense. Whenever there is a choice between hard and soft, a 



ma~la~a-oriented person chooses the latter. Not only that, to avoid harm to him-

self, one seeks devices which are legal; and since he is a utility seeker, he feels 

satisfied by escaping the full implications of legal obligation. To ~üfis, this 

attitude, even in its lawful aspects, was quite opposite to the meaning of obligation 

towards God. They opposed this attitude as ~U~Üf!: of nafs (lower soul) who is one 

of the enemies of the traveller on the path to God. 

ShOtibT tried to find an answer to above questions. He concentrated on the concept 

of ma~la~a itself, in contrast to other jurists who focussed on mailaba mursala. At 

a point where ShëtibT rejects the connection of the method of reasoning by ma~la~a with bid(a, 

we find an elaborate discussion of why and how he did not agree with the generol under­

standing of the term mai1aba mursala by other jurists.?6 

Refuting the association of ma~la~a mursala and bid('o as maintained by sorne jurists,77 

Shàtibi' asserts that the two are completely opposed to each other. 78 He argues that 

first of a 1\ the juri sts are not agreed upon the defi nition of ma~laba mursala. Even 

Gh -1':' d d'ff . h" 79 
aza 1 expresse two 1 erent vlews on t IS pOint. Secondly, Shëitibi explains, 

that munasib mursal which is neither specificolly supported by the legal texts nor is it 

rejected, is not a bidCa. One finds in it two categories. First, where munosib 

mursal agrees with the general function (ta~rrufat) of SharT'a" Maslaha mursala . 

belongs to the second category. The validity of the first category is limited. On 

the contrary, ma~laba mursala is supported by the existence of the genus whieh is 

common between ma~loba mursala and Shari a, and this genus is eonsidered valid 

by Sharl<a. This validity is not based on a specifie evidence but on its eonsidera-

. h 1 80 
hon as a w 0 e. 

\ 
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Sharib1 illustrates ma~âlib mursala withlen examples. Among them are the follow-

ing: the collection of the Qur'an; determining the penalty for using intoxicants; 

allegiance to a less qualified person for an office in the presence of a better 

qualified one.
81 

He finds three elements common in 011 the ten examples. First 

is the element of suitability with the objectives (maqâ~id) of Sharlca. 82 

Ma~lib mursala do not conflict with the fundamentals or with the evidences of 

SharlCg. Second, they are rationally intelligible. .: Ma~lib mursala do not 

belong to to(abbudëit because the latter are not rationally intelligible in detail. 

SL~ 'b~ . ha 1 h" 83 nah 1 glves more t n ten examp es to prove t IS poInt. . , . 
Thirdly, maFlih 

mursala refer to the following principles: protection of (human) necessities; 

removal of impediments which are harmful to religion; and protection of an in­

dispensible means to the end of law.
84 

Shë!ibT 1 thus, shows that the acceptable maFlib cannot be equated with bidca 

and that they are not Iimited to the category of darürT, as some jurists have 
~ 

maintained; they coyer other categories as weil. In fact, the above explanation 

of ma~laba mursala conforms to Shëi!ibi' s concept of maslaha which is of funda­

mental significance to his doctrine of maqëi~id al-sharT(a. 

Shatibï's doctrine of maqâ~id al-Shari(a is an attempt to establish m~ as 

an essential element of the ends of law. He treats the problem of the relativity 

of ma~la~a, the relationship of taklif and ma~laba, ~ufû~ and ma~laba in 

sufficient detail. He tries to refute the implications of theological determinism and 

the dilemma of the relativity of ma~laba first by suggesting study this problem 



on two levels. On the first level he discusses the maqâ?id of the lawgiver and 

on the second level he deals with the maqasid of the mukallaf (subject of law). 

By proposing that ma~la~a is the objective of the lawgiver on the first level, he 

suggests that it is the legislator who decides what is ma~lapa. Still, Shëitibi' stresses 

that this decision is not final for ail times to come. But the objective of the mukallaf 

(the subject of law) which also includes the legislator insofar as he is mukallaf, is 

obedience. 

The scheme of ShCitibi" s discussion of maqc§id is as follows: 

1. ~ of the Shëri c (Iawgiver and legislator) 

i) First aspect: The primary intention of the lawgiver in instituting 

law as such. 

ii) Second aspect: His intention in instituting it so as to be intel-

1 igible (ifhom). 

iii) Third aspect: His intention in instituting it to demand obligation 

(takllf) . 

iv) Fourth aspect: His intention in including the mukallaf under 

its commando 

Il. Qajd of the muka Ilaf • 

The discussion in the first aspect deals with ma~la~a, its meanings, grades, charac-

teristics and its relativity or absoluteness. The second aspect discusses the 

linguistic diménsion of the problem of takllf which was overlooked by other jurists. 

A command constituting taklff (obligation) must be understandable by ail of its 

subjects, not only in words and sentences but also in its linguistic and cultural 



meaning. Sh5tibT discusses this problem by explaining two terms: dalaJa afliyya 

(essential meaning) and ummiyya (intelligible to commonality). The third aspect 

analyses the notion of taklTf in reference to qudra (power), mashaqqa (hardship) 

etc. The fourth exposes the aspect of ~u~ü~ in relation to hawa and taCabbud. 

- --

On the second level, i.e. that of mukallaf, Shë!ibi is largely discussing the ques-

tion of intention and acts. 

For detai Is we turn to the next chapter. 
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CHAPT ER VII 

SHAIIBi' S DOCTRINE OF MAQA~ID AL-SHARï<A 

As we have said elsewhere, in order to appreciate Shëitib11 s concept of ma~la~a , 

one must study it within the structure and formulation he himself devised. This 

chapter, therefore, aims at presenting Shatibl's concept of ma§laba as it emerges 

from his philosophy. The concept will be developed according to his own form-

ulation. For this reason, the present chapter is almost entirely based on Volume Two 

of Shëtibl' s AI-Muwo-faqat, which is wholly devoted to an exposition of Maqëi~id 

a I-SharÏ (a. 

It must be made clear that the following is neither a translation nor a summary of 

the said volume. We have summarized only those discussions From AI-MuwëifaqlH 

which, in our opinion, are relevant to our problem. To keep Shëiribi' s structure 

of analysis intact, his method of dividing and subdividing the concept into its 

various components, has been faithfully followed. 

The scheme of Shë!ibi ' s discussion of Maqëi~id has been given in the previous 

chapter. Accordingly the present chapter is divided into five sections which 

analyse the following concepts and terms: mailaba, dalala, taklÏf, ta<'abbud 

and niyya. 

As a preamble to the exposition of the maqë~id, ShëtibT states that the whole of 

the discussion is based on a generally accepted premise which is theological in 



I-U, 

origine The premise is that God instituted ' ~ sharëi'ic (Iaws) for' ma~éilib 

(benefits, good) of the people, both immediate and future. (6)
1

• There exists, 

however, a difference of opinion among scholars concerning the details of this 

premise. For details of the discussion ShatibÏ refers his reacler to '!lm al-Kalam. 

For the purpose of this dissertation, however, the point needs to be explained 

briefly. 

The mutakallimü~ (theologians) accept the general and apparent meaning of the 

premise of ma~lll ib, yet they differ from one another if ' ,~ maiëilib are under­

stood in terms of (liai (pl. of Cilla) meaning "causes" or "motives". The Asheari 

theologians reject explicit as weil as implicit causality in reference to God. For 

them, the premise implies that God is obliged by the consideration of ma~ëlib to 

oct in a certain way. Since such an obligation proposed 1 imitation on God' s 

omnipotence, the Ash(arTs reject the idea that . . '. ma~lib are the cilal of 

shara 'ie • They, however, accept the premise by interpreting. ~ ma~alib to be 

the'grace'of God, rather than the cause'of his acts. On the other hand, the 

Muc.tazila, even though they too maintained God' s omnipotence, yet believed 

that God is obliged to do good. Consequently they accepted the above premise, 

regarding ma~al ib as 

The theological disogreement initially concerned God' s acts, but it was extended 

to God' s commands in the Our'an as they constitute His acts of speech. Thus 

the theological disogreement manifested itself in u~ül al-fiqh as weil. Theo-

logical arguments penetrated into u~ul al-fiqh also because a number of writers on 

u~ül were theologians. 



U~ül al-fiqh, however, required a manner of thinking and a method of reasoning 

different from that of kalSm. Legal thinking necessitated that the volition for 

voluntary human acts must be attributed to man himself if man is to be held 

legally responsible for his acts. Since obedience to Divine Commands thus 

depends on human volition, the Command must be shawn to be motivated by the 

consideration of human interests. Consequently, the premise of maiel ib must be 

accepted in ~I in terms of "cause", "motive" and "purpose". 

The premise of maiclib came to be generally accepted in~. Some u~üliyyin, 

such as GhazëiH and others, in order to be consistent with their theological views, 

redefined the term <illa 50 as to rid it of the connotation of "causality" and 

"motivation Il in which sense it was used and disputed in Kalëim'. Passing from 

Kaléim to u~ül, the term cilla thus underwent a semantic change. For the explan­

ation of the meaning it acquired in u~ül, we now turn to Shë!ibi. 

Shëiribi explains that Rézi held that like His acts,God' s commands also cannat be 

analyzed in terms of (liai (causes) whereas the MuCtazila believed that His Com-

mands are caused (mu <alla la) by the consideration of , _ ma~éil ib of the peopl e. 

The majority of the fuqahë~ accepted the latter view in figh. Since it was inevit­

able that <îlal be established forfbkéim al-SharCiyya (the rules of SharT<a), -he 

'illa as used in connection with the u~ül came to be interpreted as "the signs that 

make a rule known specificallyll. (6) 

Sh"âtib1 argues that the premise of ma~iib is established in Shar1r a by the method 

of induction, both as a general theme and by the evidence of the description of 



the (ilal of various commands in detail. For instance, the Qur'ôn explains 

the reasons for ablution, fasting and i~ as being cleanliness, piety and era­

dication of oppression, respectively. (7) 

After explaining This premise, Shatibi proceeds to discuss the details of the 

maqâ~id, which are analyzed in five aspects; four in relation to the lawgiver, 

and one in relation to the mukallaf (subject of law). 



SECTION ONE 

MA~LAI;IA, THE FIRST MAQ~ID OF SHARicA 

The primary objective of the lawgiver is the mailaba of the people. The obli­

gations in ShorTca concern the protection of the ma9â~id of .. <:; Sharfca which . 

in its turn aims to protect the mafilib of the people. Thus ma9ë~id and ma~laba 

become interchangeable terms in reference to obligations. 

Shëtibi defines mailaba as follows: "I mean by ma~laba that which concerns the 

subsistence of human life, the completion of man' s livelihood, and the acqui­

sition of what his emotional and intellectual quai ities requi re of him in an absolute 

sense". (25) 

This is the definition of ma~laba in its absolute sense. ShCiribi, however, takes 

into account various other senses in which ma~laba can be studied. The ma~olib 

belong either to this world or to the world hereafter. Further, these maiëlib can 

be seen as a system; belonging to different grades and with a definable relation­

ship with each other. 

The second element in the meaning of ma~laba is the sense of protection. Sharibï 

explains that :..,:- Shari<a deals with the protection of ma~ëlib either in a positive 

manner as when to preserve the existence of ma~al ib, SharTc a adopts measures to 

support their bases. O;in a negative manner, to prevent the extinction of mOïolib 

it adopts measures to remove any elements which are actually or potentially dis­

ruptive of ma~alib. (8) 



Sha!ibi divides . ~ maqa~id into ~ (necessary), bajl (needed) and tabsfnl 

(commendable). The ~ maqéiid are called necessary because they are indis­

pensable in sustaining the maflli~ of Din (rel igion and the hereofter) and Dunya, 

in the sense that if they are disrupted the stabil ity of the ma~â'1 ib of the world is 

disrupted. Their disruption results in the termination of Iife in the world, and in 

the hereafter. It results in losing salvation and blessings. (8) 

The darürT category consists of the following five: Din (religion), Nafs (self), 

Nasl (family), MOI (property) and ~A91 (intellect). (10) 

Scholars, says Shi:l!ibi, have observed tOOt these five principles are universally 

accepted.Analyzing the aims of the SharÏC'a obligations, we find that Sharlca 

also considers them as necessary. The SharT(a obligations can be divided from 

the viewpoint of positive and negative manners of protection into two groups. 

Falling into the positive-group manner are 'ibCidCif (rituals, worship), C'ëdllt 

(habits, customs) and muC'amalëit (transactions), and falling into the negative 

group are jinëyàt (penalties). 

'Ibëidat aim at the protection of Din (religion). Examples of 'ibëidét are belief 

and the declaration of Faith (the Unit y of God, the Prophethood of Mubammad), 

~alëit, zakàt, ~iyëm and ~aii. CAdët aim at the protection of nafs (self) and 

~ (intellect). Seeking food, drink, clothing and shelter are examples of 

(adëit. Mue' ëmalëit also protect _ nafs and ~I but through Cadet. Shëtib'i 

defines jinayët as that which concerns the above five ma~ëilib in a preventive 

manner; it prescribes the removal of what prevents the realization of these interests. 
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To illustrate jinayat, he gives examples of ~ (retal iation) and diyi.t (blood 

money) for nafs, and hadd (punishment for drinking intoxicants) for the protec-
- ~ 

tion of (aql. (8-10) 

The ~ajiy(jt are sa called because they are needed in order to expand (tawassuc) 

the purpose of the maqëi~id and to remove the strictness of 1 iteral sense, the 

application of which leads to impediments and hardships and eventually to the 

disruption on the maqàiid(obiective~. Thus if the bajiyëit are not taken into 

consideration along with the ~ maqOiid, the people on the whole will face 

hardship. The disruption of ~ëijiyéit is, however, not disruptive of the whole of 

ma~t:!1 ib, as is the case with the cJarüriyëit. Examples of bëijiyat are as follows: 

in qbfidfit, concessions because of sickness and because of travel which other-

wise may cause hardship in prayers, fasting, etc.; in cédat, the lawful ness of 

hunting; in mu('ëimalàt, permission for qirà9 (money lending), musërqat (agrarian 

association) and in jinayat, allowances for weak and insufficient evidence in 

decisions affecting public interest. (10-11) 

Ta~sïnat means to adopt what conforms to the best of practices (Cëdat) and to 

avoid those manners which are disliked by wiser people. This type of ma~laba 

covers noble habits (ethics, morality). Examples of this type are as follows: in 

Cib5dat, cleanliness (tahara) or decency in covering the parts of the body (satr) 

in prayer; in Cadat, etiquette, table manners, etc.; in muCàmalat, prohibition 

of the sale of unclean (najis) articles or the sale of surplus food and water, and 

depriving a slave of the position of witness and leadership, etc.; for jinayot, 

prohibition of killing a free man in place of a slave, etc. (11-12) 



Shatibi regards the above division of maie 1 ib as a structure consisHng of three 

grades, connected to one another. His detailed analysis reveals two aspects 

of their relationships with one another. First, every grade separately requires 

annexion of certain elements which supplement and complement this grade. 

Second, every grade is related to the others. (12) 

Every one of the three grades requires certain elements to achieve the fuller 

realization of its objectives. For instance, s!Ël (retaliation) cannot be realized 

without a condition of tamathul (parallel evaluation). This position, however, 

calls for two clarifications: first, a lack of these complementary elements does 

not amount to a negation of the essential objectives; second, the consideration 

and real ization of the complementaries must not bring about a negation of the 

original objectives - that is to say, if the consideration of a complementary 

results in the annulment of the original objective, its consideration will not be 

val id. The reasons for this stipulation are, first, because the complementary 

element is 1 ike a quai ity (~ifa). If the consideration of a quai ity results in the 

negation of the quai ified object (mawiuf), the quai ification is negated as weil. 

Second, even if it is supposed that the consideration of the complementary 

results in the realizatiûn of its interests at the cost of the original objective, 

it is stressed that the realization of the original be preferred. (14) 

The above situation is illustrated by the following exampl e. The eating of carrion 

is allowed in Sharica to save IHe. The reason is that the preservation of life is 

of the utmost importance, and preservation of muriPa (manliness, honour) is only 

complementary (takmTIi) to the protection of life. Impure things are prohibited 



in order to preserve honour and to encourage moral ity. But if the preservation 

of the complementary, i.e. to preserve honour by avoiding eating impure things, 

leads to the negation of the original interest, i.e. the preservation of life, the 

consideration of the complementary is forsaken. 

Another example may be seen in the act of sale which is a Qaruri mailaba while 

the prohibition of risk and ignorance in sale transactions is complementary. If 

the complete negation of risk is stipulated, the result will be complete negation 

of the act of sale. 

The relationship of the above three grades of maiolib with one another is the 

same as that of the complementary ma~5lib to the original objective of the law. 

The tabsiniyat are thus complementary to the bëjiyëit which are complementary to 

the c;larùriyët. The c}arüriyàt are the fundamentals of maiSI ib. In view of the 

above explanation, Shëitihl deduces the following five rules in this relationship: 

1. The Qarürï is thp. basis of ail ma~âl ib. 

2. The ikhtilëil (disruption) of ~ necessitates the ikhtiléil of other 

ma~alib absolutely. 

3. The ikhtilél of other ma~alib, however, does not necessitate an 

ikhtilél of, and within,the ~itself. 

4. In a certain sense, however, the ikhtilal of tabsinT or QëiiT absolutely 

necessitates the ikhti làl of darür1 • 
.&...--

5. The preservation (mubëfa~a) of baji and tabsTni is necessary for the sake 

of c}arür'i. (16-17) 



These rules may be illustrated by the rule of ~ {lex talioni~. Qi~~ is Qarüri, 

and tamëthul (consideration of equality) in ~ is tabs1n1 and takm11i. 

Ta iIIustrate the first rule, tamëthul (~i) is complementary and exists only 

because of qi~~ (9arüri). Thus a garürT ma,laba (qi~~) is the basis of a i'absinT mafla~a 

(tamathu 1). 

T'o illustrate the second rule, if there is no qi~à~, there is no consideration of 

tamàthul. In other words, the ikhtilël of the darür1 means the same for the other 
.0....-..--

grades of ma~al ib necessarily. 

To i1lustrate the third rule, the ikhtill5l of tamathul does not require ikhtilâl 

of qi~~. 

The fourth and fifth rules con be appreciated if one grasps the sense in which 

~ is affected by the ikhtilëil of other ma~éilib. Shatib1 explains the effect 

of other ma~alib on ~ ma~alib with the following four similes: 

1. The relationship of other ma~li~ to garürl ma~alib is 1 ike that of pro­

tective zones (bimà). The interruption (ikhlal) of one protective zone 

amounts ta the interruption of the next zone and eventually ta the dis­

ruption of the ~ ma~ëilib which are at the centre of these zones. 

2. This relation may also be understood as that of the part and the whole; 

other ma~ëili~ together with the 9arürl ma~alib make one whole. The 

disruption of the parts obviously means the same as the disruption of the 

whole. 



3. The bëtjiyëit end ta~siniyët con be understood as individuels in relation 

tothe universal, i.e. 4arüriyat. 

4. The D~iiyët and tabsiniyot serve the 9arürf ma~ëli~ as a prerequisite 

(muqqaddime), or es associates (muqarin). (16-24) 

As mentioned above, the ma~ëlib are also divided into those belonging to this 

world and those which concern the Hereafter. 

First are the maiSI ib of this world. There are two angl es from which the ma~ëilib 

of this world can be observëd. The first angle is to observe them as they actually 

exist, and the second is to observe them on the basis of shore T proc lamation. 

Examining ma~alib as they exist in this world, we see that they are not found as 

pure ma~ëilib. Rather, they are mixed with discomfort and hardship, however big 

or small, and which may precede, accompany or follow the ma~ëilib. Similar are 

the mafà~id (opposite of ma~1 ib) which also are not pure but are found to be 

mixed with a certain am ou nt of comforr and enjoyment. The whole phenomena 

in this world point to the fect that this world is created From a combination of 

opposites and thet it is impossible to abstract (istikhla~) only one side. The proof 

of the matter is the completely universal experience of this fa ct . It is for this 

reason that the ma~alib and maféisid in this world are known only on the basis of 

the pre-dominant side; if the side of mailaba dominates,the matter at issue is con-

sidered, customarily a ma~laba; otherwise a mafsada. In these matters, thus, the 

determining factor is the prevalent practice (<'oda). (26) 
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It must be noticed here that this principle is applicable only to acts relating to 

<éda, and only to the determination of ma~laba or mafscda in this world through 

knowing them as they existe Acts which are not 'édat are not affected by this 

principle. (26) 

The second approach to considering the mafOl ib of this world is to observe them 

in reference to their connection with Shar<T proclamation (Khitab). The basic 

rul e in this approach is that the ma~ëil ib or mafasid as taken into consideration 

by the Shari< are pure. If they are supposed to be mixed (mashübo), they are 

not so in the real ity of shore. (27) As explained above, mo~laba or mafsada, in 

this world, is determined by the predominant side (al-jiha al-ghëliba) of a matter. 

It is the predominant part which is the object of Sharc; proclamation. The domin­

ated (al-maghlüba) part, whether ma~laba or mafsada is not the objective of the 

Shëiric • Why is it · then that the dominated elements, even though they may be 

ma~labo, are not the objectives of shariC'o? On the other hand, how can they, 

when they are not the objectives of sharic:a, still be ma~laba? Shë!ibÏ solves this 

apparent contradiction with the following explanation. 

He argues that ma~laba maghlüba is that which is considered as such according to 

the ocquired habitude (al-ICtiyëd al-kasbi) alone, i.e. without adding the ~ 

requirements of ma~laba. Customarily such a ma~la~a is not considered worth 

seeking. This is the part of ma~laba which is also not the objective of the law­

giver insofar as the shar'iyya (legality) of rules (abkëm) as a whole is concerned. 



Further, if the dominated port were also taken into account by the Shari< , no 

oct could have been the subject of command alone or of prohibition alone. 

Obviously such is not the case. If it is supposed that the dominated part in a 

mixed mailaba is the object of prohibition and the dominating part that of com­

mand, then one and the same act becomes an object of command and prohibi­

tion at one and the sorne time, which would have been a takllf ma la yutoq 

(impossible obligation) as weil os an absurd situation. (28) 

The above explanation, however, does not clarify the existence or occurrence 

of mafsada despite the Shari c 's intention to the contrary. Sha!ibl elaborates 

the matter further by saying that the above position may appear to be that of 

the philosophers' and the MuCtazila on the existence and occurrence of evil. 

According to the philosophers, Gad created a world in which the good is mixed 

with evil. It is the good, however, which is the purpose of creation. He did 

not create the world for evil, even though evil may occur along with the good. 

The Muctazila bel ieved that evil sare not intended to occur; their occurence is 

against God' s will (irada). 

Sha!ibl first refutes the apparent similarity between his and the above positions. 

He orgues on the basis of a distinction between two intentions (qa~d) of God. 

First there is the intention of creation (al-qa§d al-khalqi al-takwini) and second 

the intention of legislation (al-qa~d al-tashrT<:l). The positions of the philosophers 

and the Mu(tazila concern the former and Shatibl' s the latter. As he argues, the 



occurrerce of mafsada,despite God' s will and intention for ma~iaba, is justifiable 

in the case of~id al-tashr1C.f, because a man is held free {mukhror} 50 as to be 

legally responsible for his acts. This position is not justified in the case of 

cU.-iradal~kwTn~;Y~ this would imply imperfection in God' s powers. {30}. 

The above discussion of ma~laba has been concerned with the cases where the 

actual practice may be used as the basis of determining a mailaba. There are 

cases where the judgment of habitude is not so definitive. For instance, eating 

cardon in case of dire need and killing a murderer for the prevention of crimes, 

are considered ma~laba despite the fact that the acts themselves are not 50. In 

other words, unlike the cases in the above discussion where the acts, despite 

their consisting of certain aspects of mafsada, are regarded as ma~la~a in them­

selves on the whole, the acts in the above examples, though maflPda in themselves, 

become ma~la~a because of certain external considerations. The supposition in 

this case is that the external consideration con dominate the internai considero-

tion. How this domination is decided needs elaboration. 

ln view of the above situation, logica"y, there are two positions; either both 

considerations are equal in such a manner thot one cannot be preferred to the 

other, or one of them can be preferred. The former position probably does not 

exist in SharlC'o, becouse it necessitotes that Sharica should intend prohibition and 

permission simultaneously. 

Furthermore, if one side is preferrable, it is still possible that the ~ might 

have intended the other side. Both sides will alwoys remain to be weighed by a 



mujtahid. We are obliged only to do what, of ter weighing both sides, appears 

to us (yanqadibu) the intention of the Shéric, not what is intended by the Shëric 

in reality (in His mind). (31) ln this way, after the decision of a mujtahid, 

the possibility of the other side being intended hos to be disregarded insofor as 

fulfilling an obligation is concerned. The possibility is, however, not finally 

disregard~d insofar as natar (examination, investigation) is concerned. 

A group of Scholars who believed the above possibility to be applicable in the 

case of obligations as weil, maintained the principle of muroCât al-khilëf. As 

mentioned elsewhere, this principle, to Sh~tibl, meant an impossible and hence 

'd bl' • 2 VOl 0 Igatlon. 

5hCiribT sums up the above discussion by saying that al-jiha al-marjüba (the 

dominated aspect) when it is found mixed with al-jiha al-réljiba (the domina-

ting aspect) is not the objective of a legal obligation, This principle governs 

011 problems which are subject to ijtihCid ( legal reasoning) irrespective of 

whether one believes a mujtahid to be always correct or note Hence reasoning 

by analogy must go on (al-qiyâs mustamirrun) and the demonstrative proof must 

remain free and unqualified (al-burhën mut1aqun). (32) 

50 far the discussion has been concerned with ' ma?3li~ of this world. 

Ma~li~ of the hereafter are 0150 pure, such as the blessings of paradise, as 

weil as mixed (mumtazija), such os the punishment of hell meted out to believers 

in the Unit y of God. 



The basic rule in such masëlib and mafcS'sid is that they are ail determined 

according to Sharica, because the reason has no place in matters relating to 

the herea fter • 

Sometimes a confusion may arise because of considering the pure ma~IiQ or 

mafasid as mixed. For instance the blessings bestowed upon the prophets in para-

dise differ From those given to others. Those in lower ranks may be regarded as 

being puni shed by the absence of the blessings given to those in higher ranks. 

According to Shotibi, this confusion arises because a distinction is not maintained . 
between a species and its individual exemplifications. The individuals may differ 

in special characteristics, etc., but they do not differ in relation to their species; 

they are ail equal as members of the species. This membership is the thing that 

determines their waif (quality). (36). 

From the above discussions, Shëtibi deduces the following rules as characteristics 

of ma~laba: 

1. The purpose of legislation (tashrl() is to establi~h (iqàma) ma§<jlib 

in this world and in the heï&lfter, but in a way that they do not 

di srupt (yakhta Il) the system of Share• 

2. The Sh5ri( intends maséilih to be absolute. 
t • 

3. The reason for the above two considerations is thatShariè'a has 

been instituted to be abad; (eternal, continuous), kulll (universel) 

and Comm (general) in relation to ail kinds of obligations (takalif)" 

mukalla(;n (subjects of law) and a~wël (conditions, states). (37) 

The above three characteristics thus require ma~laba to be both mutlaq (absolute) 



and kulli (universal). The absoluteness means that ma~ëili~ should not be relative 

and subjective. Relativity is usuolly based on equating a ma~la~a with one of the 

following: ohwëi' al-nufOs (personal likings), manafic (personal advantages), 

nayl al-shahawët (fulfilment of passionate desire~ and aghraçl (individual interests). 

According to Shâ!ibT ail of the above considerations render the concept of mailabo 

relative and subjective, which is not the consideration of Shëiri' in ma~laba, 

though i t may be 50 in coda. 

He argues on the following grounds: First, the objective of SharTca is to bring 

the muko lIafi n out of the di ctates of their desires so as to make them servants of 

God. This objective negates the consideration of personal liking as an element 

in the consideration of Sharic • 

Second, 0 " masëlih cannot be considered as mere manëifi< because in cada as weil 
• « 

as in Shore they are mixed with disadvontoges. The point of emphasis here is that 

mtf.C is not essential in the consideration of ma~laba - neither in ca da nor in shar~. 

ln cada some higher goal like the subsistence of life forms the basic consideration 

in determining mo~laba. In shar<" the consideration must still be higher, and thot is 

the consideration of the hereafter. 

Third, the consideration)f the fulfilment of persona 1 desires also renders the con-

cept of ma~laQa highly relative. The consideration of persona 1 desire varies 

From state to state, person to person, and time to time. It is so relative tOOt it 

cannot be an essential consideration for determining ma~laba. 



Fourth, consideration of individual interests leads not only to a divergence but, 

more significantly, also to a conflict with others and to the deprivation of others' 

interests. 

Consequently, relativity and subjectivityare excluded from the sharCf considera­

tion of maila~a; it must, therefore, be absolute. In shar< this absoluteness is 

provided by the stipulation that ma~laba must aim at the subsistence of life in 

this world commensurately with life in the next world. 

The second characteristic of ma§laba is its uni versa lit y (kulli). This universolity 

is not affected by the takhalluf (falling short) of its particulars. For instance, 

the penalties are imposed on the basis of the universal rule that they generally 

restrain people from committing crimes. Yet, there are people who, despite being 

punished, do not abstain From committing a crime. Nevertheless, such exceptions 

do not affect the validity of the general rule about the penalty. (52) ln sharT(a 

it is al-ghalib al-aktharl (the major dominant) which is the general-definitive 

element (al-Ccmm al-qatCI) in the consideration of a ma~laba. This is the 

characteristic (sha'n) of inductive universals (al-Kulliyàt al-istiqrëi'iyya). An 

illustration of this universality may be found in the universal rules of a language. 

The universols of a language are closer to those of sharTca, because both are waçlcf 

(instituted, conventional) not caqli (speculative). The inductive universels 

(in Arabie grammar, for instance) remain valid even if sorne of their particulars 

do not conform to the majority of particulars. (52-53). 

ln reference to the characteristics of ma~laba, Sho!ibi takes into consideration 



the criticisms of this concept by other jurists. Among them he specifically 

refers to Fakhr al-D1n Raz!, Shihlb al-Din Qarëifi and Ibn(Abd al-Salam. 

He has answered their criticism. As these criticisms and answers are quite 

relevant to the discussion of ma~laba, a brief summary of this debate is given 

below. 

Analysing the position of those who favour ma~laba, RozT refers to their argument 

that the basic rule in manàfi' (useful things) is 'idhn (permission, lawfulness) and 

in maQorr (harmful things) is !!!9.!!t (abstention). (40). Shëitibl rejects this 

analysis as an unfaithful representation of the ma~la9a-view. It is possible to 

speak about manëifi<' and ma~d'rr only in absolute terms as they do not exist as 

absolute in reality; actually they are largely relative. Second, since 

ma~li~ refer to sharci proclamations which take into consideration the differences 

among persons, times and states, it is inadequate to talk in absolute terms. 

Third, since no mancfie are to be found that are not mixed with maçlcirr, if we accept 

Razl ' s principle, we wi Il have also to accept that 'idhn and nahy (prohibition) 

can apply to one and the seme thing - which is absurdo 

ae-
Shihàlo al-Dinj\Qarafi, the commentator on Rozf' s al-Mab~ul, had sorne doubts 

about the principle that ma~laba constituted the basis of legal obligations. He 

argued that ma~laba cannot be the basis of ibëiba. Thi s is true, first, because 

ma~laba cannot be realized and hence defined in simple and absolute terms, 

because no ma~la~a can be gained without 'alam (pain) and mafZisid (evils). 

Thus to maintain that every mubëb must be based on ma~laba amounts to a com-



piete negation of mubëa~. Second, in order to argue that ma~laba is the basis of 

obligation, ma~laba must be defined in absolute terms and not in reference to 

certain specifie factors, because this process of the preference of one specifie 

consideration to another is never ending and because it does not provide a 

universally accepted basis of definition. Furthermore, this position cannot be 

argued on the grounds that ma~laba is that whose violater is puni shed by God. 

This definition is not acceptable because it is based either on the assumption that 

God punishes only evil and this manner of argument is dawr (arguing in circle ) 

or on the assumption that every obligation from God is a ma~laba, simply because 

it is an obligation. 

Qarëfl adds that the ma~laba view is difficult to maintain for our people 

(a~babunëa (Oshtarh?J),as weil. They cannot say that God takes ma~laba into 

consideration over against mafsada, because there are Many mubabat in which 

this consideration is lacking. The only proof they have is an argument on the 

basis of the induction of the obligations, and this also is based on a claim to 

know the asràr (secrets, rational explanation) of fiqh. They are necessarily 

thus led to the position thatGocl 1 s actions, commands and considerations are 

-entirely dependent on His will and nothing else. The MuCtazila are also led 

to the same conclusion. (42) 

To answer QarCifl, Shatibi refers to his own discussion of the relativity of ma~la~a. 

Second, he answers that a survey of the rules of Shari'a by the method of induction 

is claimed to have proved that sharlca has taken into considerati on what is 
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regarded as ma~la~a in customary practice as weil. He argues that such a survey 

on the basis of the method of induction provides the eJawabi! (determining factors) 

of ma~laba. The examination of the events by way of induction where the 

takëlif al-s horl'a (tegal obligations) have been realized in practice shows that 

these takëilif and mubabot did not harm human interests (or masëilih) but have con-. . 
formed to them and established them. 

Ibn 'Abd al-Salam distir.~uished between ma~lib al-dar al-'akhira and al-maËlib 

al-dunyawiyya on the basis that the former can be known only by shorc white the 

latter are known by needs, experience, custom and by considerations of 

probability. He even says that when one wants to know a ma~laba/he may 

simply consider it rationally, supposing that the sh6ri< has given no indication. 

Judgment is reached rationally in this manner except in the case of ta(abbudot 

where maFlib or mafëisid are not given. 

Shëitibl, quoting Ibn (Abd al-Salam here, probably to indicate his disagreement, 

refers to him not by name but by terms such as ba(!jJ al-nos (some person) and 

hëidhë a I-që' i 1 (th i s speaker). To Shatib'i masëilih in the hereafter are not in-. .. 

dependent of . ma~lib of this world. 
tJ~ cJ-

Hence not only .masôlih ukhrawiyya but 
/1 • ·L---!....!.-

also the dunyawiyya, as long as they are obligations, are known by sharcalone. 

If the distinction between the two masëlih were absolute, the shar< would have . . --
been concerned only with :~t- ma~libt-khrawiyya. In fact, to realize the 

ukhrawiyya, the establishment of the dunyawiyya is inevitable. Shàtibi 

refutes the implication in Ibn S\bd al-Salam' s statement thot the dunyawiyya are 

rational and hence the consideration of shar< only supplementary. (48) 



SECTION TWO 

AN ANALYSIS OF THE TERMS DALÂLA AND MNNA 

The preceding section discussed the first aspect of maqâiid which focussed on 

ma~laba as being the primary objective of law. In the present section Shëi!ib1 

goes further to argue that the second maCftÏd of Sharl<a is its intelligibilitYi 

Sharlca was revealed in such a manner that it was to be intelligible for every mukallaF. 

Although Shëtib'i does not say so explicity, his analysis of dalala develops an . --
argument against the ~ahirTs and the l:IadTth-group who discouraged any inter-

pretation of Sharl(a on the basis of ma~laba. ~ahirh attach more significance to 

the letter of the law (Iaf~: words) thon to the spirit of the law (~: meaning). 

Shë!ibl, on the contrary contends that it is the meaning which is important, and 

not the word. Thus, he indirectly leads to the conclusion that interpretation of 

SharT<a by ma~la~a serves to fulfil the objectives of Sharft'a. 

The idea of Sharïca being universally intelligible has been accepted generally. 

There have been, however, some points which had posed some difficulty for the 

scholars , One such point was the question of foreign words in the Qur'ëln. 

Generally, the jurists found it neeessary to reject the foreign origin of these words 

in order to maintain that the Qur'ëm was revealed in pure Arabie. Before pro-

ceeding to discuss his theory of dalala (indication of words to meoning ), Shâ!ibi 

first discusses the problem of Foreign words in the Qur)an. 

Shë!ibf opens his discussion by analysing this very fact of revelation in Arabie. 



He explains that in the daim' that · c sharica is ail Arabie and there is nothing 

a(jaml (foreign) in it', the pointofemp,asis is not whether there are foreign words 

in the Qur'an or not. Unfortunately, manya jurist has understood the problem 

in this sense. In faet, the point to be stressed is that Qur'an was revealed in the 

language of the Arabs as a whole, and it is in this general sense that Sharl'a 

aims to be understood. It was revealed in sueh a manner that the partieular 

words and styles of expressing the meanings are the some as used and understood 

by the Arabs. For instance the Arabie language uses (omm (general) sometimes 

to mean zëihir (apparent), sometimes to mean (omm in one sense and kho~s in .L-- __ ~ 

another sense, and sometimes to mean kha~~ only. The Qur'on follows the same 

styles of expression. In other words every language has particular styles of ex-

pression, and styles of one language cannot help in understanding another language. 

The language of the Arabs cannot be understood on the basis of the language of 

non-Arabs. Similarly, the language of Arabs cannot help in understanding non-

Arab languages. Shafi(i notieed this aspect of sharica and stressed its significance 

for ~ al-fiqh, but the later jurists have generally disregarded this aspect. (66) 

Shëtibf retakes from Shëfi'i and develops the theme of the uni verso lit y of the 

understanding of sharT('a by an analysis of the meaning-indication process in the 

Arab language. 

Shatibl' s discu'ssion of the universality of the intelligibility of Sharlca does not 

seem to solve directly the contradiction which emerges in case of those who know 

no Arabie. We may, however, infer from the general trend of his argument two 

levels of the universolity of intelligibility which may serve as an indirect answer 

to the question. On the first level the universality of intelligibility is confined 



to Arabs. S~tibi maintains that Sharlca is cast in a language whi ch is understood 

by ail Arabs and it is in this sense that it is Arabic. On the second level 

Sharica is universally intelligible, even by the non-Arabs. Here, intelligibility 

refers to a more special sense of 1 meaning ' ; it does not refer to the indication by 

words, syntax or grammar. This is the special sense of 'meaning' in which the 

meani ng is separated from words, syntax, grammar, etc., and thus, actua tly dis-

connected from any language. 1 n thi s state of abstraction they are ready to be 

understood by speakers of ail languages. These meanings are ready to be translated 

into other languages. This' meaning' nevertheless, initially cames from the first 

level of intelligibility which is achieved From the context of a speech in a particu-

lar language. 

Shëi!ibi calls the process, which indicates this special 1 meaning' ,(~alala;ci~liyya 

which may explain how Shà!ibi proposes that Sharfra can be understood even by 

,4€- ""c-
those who do not know Arabie. 1 Dal~la ta~liyya is explained in detait as follows: 

~ " 

The Arabie language, insofar as it consists of words to express meanings, has two 

aspects: 

First, the absolute aspect of its words and expressions which denote 
fle- tif.-

absolute meanings. This denotation is{dalâla,(a~liyya (essential denotation). 

Second, the limited aspect in which the words and expressions denote 

subsidiary meanings. This denotation is~dalala~iabi ~a (subordinate denotation). 
,,--.;--

The first aspect is common to ail languages and is the ultimate aim of a speaker. 

For instance, if A performs a certain action, let us say standing, ail languages 



can state this facto Although with different words; yet ail languages will state 

the same facto It is in this aspect that statements in one language can be trans­

lated i nto another. This is the sense in which one speaks of universel understand­

ing of a language. (66) 

The second aspect concerns particular languages, in this case Arabie. The 

statement in the above example, IIQama Zaydun", will vary depending on the 

emphasis on subject, predicate, condition, context and on the variations of styles. 

As examples may be given the following: Zaydun qëima; Inna Zayclan qâma; 

Wallëhi inna Zaydan qama; Qad qëima Zaydun; Zaydun qad qàma; Innamëi qama 

Zaydun, etc. (67). 

These kinds of variations, though they change the meanings and emphasis in a 

statement, are, nevertheless, not the original objective (al-maq~üd al-a~lf) 

of the speaker, but rather they are supplementary and ameliorative to the essential 

meaning. This, however, does not mean that they are to be disregarded. 

Rather they are to be taken together with the first aspect of indication as attributes 

(~f) of the essentia 1 meani ng. These attributes depend on the essentia 1 

meaning and will be disregarded if the essential meanings exist no more or are dis­

rupted. (68) 

To satisfy the requirements of uni versa li ty and absoluteness in the comprehensibility 

of Sharlca, it is necessary not only to confine the comprehensibility to the 

essentia 1 meani ng as evident From the context, but al 50 to the fact that the 

meanings so found must accord to Arab usage. For this, the following two aspects 

may be considered as determinative factors: first the Arab usage in word-meaning 

relationship and second, the Arab intellectual background. The consideration 



of Arab usage is so essential that lIif the Arabs have an incessant custom in their 

language, it cannot be validly disregarded in the comprehensibility of Sharica, 

and if there is no such custom even then it is not valid to adopt for its com­

prehension something which is not weil known to them (Arabs)lI. (82) 

The Arab usage in this regard is that the words are not followed slavishly in 

their indication of meaning. The Arabs do not confine themselves to one and 

the same word, and the replacement of words does not seem to affect their 

statements. The above fact can be i lIustrated by the followi ng examples. 

The Arabs often disregard the general rules of language. For instance, they 

frequently employ the styles of poetry in prose, even though such a style is 

not required and despite the fact that it is contrary to prose styles. What is 

significant to note, however, is that customarily such a deviation does not seem 

to affect the speech. (83) 

Second, one of the characteristics of Arab usage is that they frequently replace 

original words with their synonyms, and this practice is not considered to imply 

contradiction or confusion in speech as long as the intended idea (al-maCna 

al-maq~üd) subsists. The seven readings of the Our'an are examples to this 

effect. 

Further, a number of evidences are found in the transmission of verses. For 

instance, Ibn al-Acrabi (d.848), the famous Iinguist, once recited: 



Wa maw9iCjn zirin la 'uridu mabitahG 

ka'onni bihl min shidda (t) al-rawci onisü 

(1 do not want to spend night in a place of 

zir (like a conicol jar), os if, because of 

intensive fright, 1 am familiar with it). 

One of his listeners corrected, reminding him that on another occasion he had 

recited 1 wa mawçliCjn çliqin ' (a narrow place) instead of 1 wa mawçlicin zirin ' • 

Ibn al-Acrl!bï replied regretting that the enquirer had been with him for such a 

long time and yet did not know that 1 zir ' and 1 9Tq' are one and the some. (84) 

Arabic Poetry has been transmitted according to varying reports and with a 

diversity of words. On the whole, one learns that the Arabs do not strictly 

adhere to partie'cllar word specifically so as to regard synonymous words as weaker 

and defective. The few exceptions from this usoge belong to peculiar cases 

where only one meaning is possible. (84). 

The Arabs often disregard part of the grammatical rules of a word, although 

never as a whole. An example of such disregard is the subtle rules (al-ahkom 

al-Ia!ifa) which the words demand according to theoretical analogy (al-qiyos 

al-nazar1) but which are, nevertheless disregarded. To illustrate, Shëjibl says 
• 

that the words IIcamüd" and "yacüd", and "sacid", strictly speaking, do not 

rhyme, yet they are often used to rhyme in Arabie poetry. The reoson is that 

the Arabs ' oim for the refinement of their language does not lead to a pedantic 

concern (ta(ammuq) for these rules. (84). 



The best oppreciated piece of literoture, occording to the Arabs, is that which 

avoids unnecessary ortificiality. When a poet is found indulging in refine-

ment of his diction ' he is no more regorded as worthy to be followed. (84) 

To sum up, Arab usoge poys more attention to meoning thon t'o words, because 

"the word is only a means to reoch the desired meaning, whereas the meoning 

is the goal". (87) 

1 t must, however, be noted tha t rot a Il the mea ni ngs of a word are i ntended 

ot one time. Shatibi makes a distinction between al-ma<na 01-ifr5di (single 

meaning), and ol-macn~ al-tarkibl (contextual meaning). The ifrodt is disregorded 

whenever it does not agree wi th the latter. (87) 

The purport of the obove discussion of meanl:'ig 15 Shëtibi' s contention that 

neither the words, nor even their abstract meanings are the goals of language in 

a speech. It is rother the meaning obtoined within a context, written or oral, 

which is the goal. 
t"l· ,.f. 

It is this sense of meaning, i.e'idolala a~liyyo, which 1,--~I---'----'-!-

according to Shâ!ibi assures the universal intelligibility of speech within the 

circle of the speakers of a certain language. 

The second consideration for universal intelligibility is the consideration of the 

intellectuel level of the addressees of a speech. Obligation depends on compre-

hension in the sense that one cannot be held responsible for more thon he can 

understand. Comprehension, however, does not depend simply on the familiarlty 

of words and meaning, but also on many other things. 



The degree of comprehensibility may differ from person to person in specifie 

matters because men are not equal in their individual mental make-tJps. They, 

however, come to agree with one another in general matters, and this is the 

condition according to which ma§Cilib function in this world. (85) 

Since Shar1ca concerned the ma~lib of the Arabs who were ummiyyln (unlettered), 

the Sharlca had also to be ummiyya. Shëtib'i explains that'ummiyya means that 

the Arabs did not possess the sciences of the Ancients (Greeks). li teralIy , 

'ummf comes from'umm (mother) to connote one who remains as he was originally 

at the time of his birth, that is to say, in the state of not yet having learned 

anything. (69) 

To cali the Arabs 'ummiYYln, however, does not mean that they were completely 

ig'lorant and uncultured. On the contrary they did possess certain branches of 

knowledge such as astronomy, knowledge of weather, history and medicine 

etc. They also possessed their own code of ethics. (71-79) 

This consideration implies that in understanding· Sharf<a.(particularly as, in 

the case of exegesis of the Qur'an, many scholors introduced motters which were 

not intelligible for the common people), one should not demand more thon 

whot 'ummls can generally understand. This considerati on wou Id a Iso require 

that the obligation whether pertaining to beliefs (iCtiqëdiyëit) or to actions 

(Camaliyët) must be within the intellectual capacity of an'umml. Otherwise, 

obligations would concern only the élite and not people in general. If an 

obligation surpassing the intellectual capacity of ail were made to apply ta 



people in general, it would constitute an impossible obligation. Both of these 

consequences are absurd. This conclusion is strongly supported by the attitude 

of the companions of the Prophet who did not indu Ige in speculative discussions. 

Also in practical matters ,; SharTca uses commonly observable facts rather 

than complicated speculations as criteria, as for instance, the rising or setting 

of the sun rather thon an astrologically (or astronomically?) defined schedule 

of times of proyers. (90) 

It must, however, be made clear that by insisting on the ~omprehensibility of 

Sharlca to'ummiyyÏn, Shëi!ibÏ neither claims that everything in the Qur'ëin 

or Sharica is and must be understood by an'umm1, nor do es he discourage any 

thinking or action beyond the comprehensibility of an'umml. Rather what he 

stresses is the minimal essential requirement in matters of obligation without 

which the sense of obligation is not complete. Additional considerations may 

supplement or ameliorate an obligation but the absence of such considerations 

does not moke it any the less obligatory so long as the minimal essential require-

ment is present. The question of comprehension is restricted furthermore, to 

those matters which are relevent to the fundall'l~Jtotals of Sharlta (qawa(id 

al-SharTCa ) and has no meaning for theological matters (ûmür'ilëihiyya). The 

latter are additional matters which ore not primarily obligatory. (91) 
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SECTION THREE 

AN ANALYSIS OF THE TERM TAKLiF: LEGAL OBLIGATION 
AND PHYSICAl CAPABILITY OF THE MUKAlLAF 

ln this section, Shdribi discusses the concept of mk1Ïf which is the term used for 

lobligation l in U~ül. Etymologically the term has the connotation of 1 toil l , 

1 pain l and 1 hardshipl • On the other hand the principle of taklif ma la yutaq 
----~ 

(no obligation which is impossible to fulfil), which is theological in origin, 

does not encourage the literai meaning of taklTf to be extended to its extreme. 

The discussion of the term taklif, thus, naturally takes into account both of the 

above extreme aspects of obligation. 

For a definition of taklif, Shë!ibi, therefore, indulges in an analysis of the 

terms qudra and mashaqqa. According to ShâtibT qudra is an essential element -- . --
in the concept of legal obligation. He says that the premise of his discussion 

of taklTf which is again theological in origin, is that the shart (condition) or ---- ~ 

sabab (cause) of tak 1 if i s the qudra of doi ng that for wh ich one i s ob 1 i ged • 

Hence, any obligation which is not within the qudra of the mukallaf, is not 

valid according to ili2!:.c, though it may be 50 (aglan (rationally). (107) 

To define qudra, Shëitibi chooses to analyse what is considered ghayr maqdür ---- . -- _-..:.-

(that which is not within the power of a man to do) in U~ül. Sha!ibi l s term 

ghayr maqdür is synonymous to ma 15 yutoq. 
-- - ---=--:.... 

Shatibi observes that ghayr maqdür may be used in four senses. First, it may . --_....:..--



i.~ ," 

refer to those obligations which ore impossible to fulfil (ma la yutaq), either 

becouse they ore beyond human copobility, os for instance the demand to give 

up eating or drinking or to command someone not to die, etc., or because the 

obligations demand something which a man has or does not have because of his 

individual nature, as for instance the demand for bravery in a man who is a 

born coward. (108-109) Sh~tibî also uses the term ma lam yakun dakhilan 

tabta kosbihi (that which is absolutely not acquireable by man) to refer to this 

sense of ghayr maqdür. 

The second sense of ghayr maqdür refers to obligations which cannot be fulfilled 

because of the following grounds: 

(a) Where the obligation concerns acts which depend on other acts in such a 

manner that the latter a:ts are means to realize the former. In su ch cases 

obligation itself becomes ghayr maqdür without the performance of the 

latter acts. (109) 

(b) Where an oct occurs as an inevitable consequence of a certain other 

act. This case may seem similor to (a), but, in fact, it is different, 

because in (0) one has to do a certain oct before being able to fulfil 

the oct which is obligatory, while in (b) one does not perform the 

obligatoryoct itself and only by performing the precedent act do es the 

obligatory act come to occur inevitably. Shotibi illustrates his meoning 

by the example of the obligation to know. Apart from ~ priori knowledge, 

other kinds of knowing occur inevitably following na~ar (observation, 

reasoning, syllogism). (111) 

The other two senses with which the term ghayr maqdür is associated are mashaqqa 

(hardslip) and baraj (impediment). Shëtib'i maintains tOOt, strictly speaking, 
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mashaqqa and barai are not ghayr maqdür. He explains it by arguing that legal 

obligations in Sharïca are related with mashaqqa and ~arai, but not with the 

above-mentioned first and second senses of ghayr maqdür, and since Sharlca is 

not ma la yu!aq, the mashaqqa cnd bara i are not ghayr maqdür. 

Shëitibi' does not deny the fact that in Shar'fra there are occasions where a command 

is apparently directed to a certain ghayr maqdür act, yet he maintains that the 

close examination reveals tOOt the obligation is not actually related to the ghayr 

maqdür act. He elaborates it in the following arguments. 

Shatibl observes that, as a principle, the realm of ghayr maqdür is not object of 

taklif -- whether in respect to demand or prohibition. If the apparent sense of 

a shar(T command is to make .. ghayr maqdür obligatory, the command must be 

understood to refer to a maqdür act which (or the mention of which) either pre­

cedes (sëibiq) this ghayr maqdur as a means or cause, or occurs simultaneously 

(qarin) with it or succeeds (Iëi~iq) it. To illustrate, the Qur10nic command: 

"00 not die but as Muslims (lit. Do not die except if you are Muslims)" (2: 122), 

literally demands not to die, which is gOOyr maqdür to fulfil. Naturally 

the obligation must be connected with the phrase that follows the actual com­

mand, i.e. to be Muslims. (108) This example shows that command may be 

related wi th ghayr maqdür bu- that ghayr maqdür i s not obi igatory. 

There are further instances in Shari<"a where a command is directly related with 

a 9hm!r maCldur and even aims at it, yet it does not constitute the actual obliga-

tion. In such instances ghayr maqdür is capable of being the object of either 



the desire (bubb) or the detestation (bughçl) of the Shëiric • Even though the 

acts which are ghayr maqdür are neither within the capability oF the mukallaF 

nor within his intention, yet they may be desired by the law-giver. To 

illustrate, Sho!ibï refers to the above-mentioned example of the obligation to 

know. If the object of knowing is something Qarüri (~priori), then there is 

no action involved to fulfil the obligation. In other cases, the knowing is a 

result of some other act, and ev en then it necessarily and immediately follows 

the act of arranging the premises. In short, the act of knowing itself is ghayr 

maqdür and yet desired by the ~'. (11 1) 

ln the latter category of ghayr maqdür, Shëi!ibf refers, in fact, to acts which 

are involuntary" being fitri and içltirari and musobbab. (110, 112) 

Shàtibl ' s argument is that such ghayr maqdûr acts as mentioned above, are not . ----'---

object of obligation, though they are desired by the law-giver. The fact tOOt 

they are desired is proven either in literai expression by the law-giver to such 

effect or by his making it subject to Jaze' (reward and punishment). (112) 

On this point Shatibl' s position rather appears puzzling. How an act despite 

being the object of Sh5ri< 1 S desire and subject to Jazo', be not the object of 

obligation? 

Shéi!ibÏ explains his position in the Following manner. 

The jurists have taken three positions in answer to the above question. One 

group has held that the reward and puni shment do not concern. ghayr maqdür. 

Another group believes that reward and punishment both attach to ghayr 

maqdür at the some time. In contrast to these groups, ShëtibT maintains that 

either reward or punishment attaches to . ghayr maqdür to the exclusion of the 
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The first group argues that since ghayr maqdür acts are subject to obligation, 

they are not subject to reward or punishment. If there is no obligation, there 

can be no reword or punishment. (115) 

Shëitibi refutes this argument by rejecting the assumption of the necessory relation­

ship of reward and punishment to obligation. He illustrates his view with 

examples showing that there are obligations which entail no reward or punish­

ment. (117-118). 

Another argument odvanced in favour of the first position proceeds by showing 

contradiction in the second position. This argument is as follows. Reward 

and punishment, if their connection with ghayr maqdür acts be accepted, wi Il 

either concern the acts in question in their essence or in terms of related acts. 

If reward and punishment concern their essences, then no distinction is 

possible between one oct and another and betwaen reward and punishment. 

Consequently, both reward and punishment may concern one and the same oct 

at the same time, which is impossible. If reward and punishment concern 

reloted acts, instead of essences, th en the point is proven thot in neither case 

does reward and puni shment concern ghayr maqdür themselves. (115) 

Shë!ibi reflta; this argument by showing thot by not maintaining a distinction 

between reword and punishment in respect of one and the same oct, the above 

argument implies thot one and the some act con be the object of both desire 

and detestation of ~~ at the some time, which is absurd. 

He argues further tnot reward and punishment cannot be supposed to be concerned 



with related acts, in this case to the exclusion of the act in question. If a 

connection between ghayr maqdûr act and related act is necessary for reward 

and punishment, the meaning is that ghayr maqdûr act is certainly effective 

in determining reward and punishment. (118) 

ShëtibT, therefore, concluded that an act even though not object of obligation 

may still be subject to reward. Also, that being a subject to reward does not 

make ana:t ta lE the object of obi igation Thus a ghayr maqdür may be desired 

or rewarded, yet it does not mean that it is obligatory. To be obligatory, an 

act must be maqdür. 

From here, Shëtib'i proceeds to an analysis of mashaqqa and baraj which, he 

maintains, are not to be equated with ghayr maqdür in the senses which have 

been discussed 50 far. Mashaqqa and ~oroi make an oct hard and difficult, 

but they are capable of being object of obligation. Shâ!ibT, however, lays 

stress that aers consisting of mashaqqa and ~rai may be object of obligation, 

yet mashaqqa and baraj are not objectives of obligation for their own sake. 

Sha!ibï develops his views in a detoi led analysis of the term mashaqqa. 

Mashaqqa 

Mashaqqa is often confused with ghayr maqdür. The discussion below contends 

that a distinction among taklif ma là yujOq, (ghayi maqdü~ and mashaqqa must 

be ob:served. Sharlca aims at none of them per ~, but il" does impose the 

latter though not the former. (119) This discussion calls for an investigation 

i nto the meani ng of mashaqqa. 



Literally, sh-9,.-9.. as in shaqqa 'alayya al-shay'(the matter became difficult 

for me), denotes something "tiresome" and Il hard Il • The Qur·an says, 

"You could not reach it save with great trouble to yourselves (bi shiqq al-anfus) 

(17:7). This meaning when taken in the absolute sense -- without reference to 

ifs conventional (~ meaning in Arab usage -- acquires five particular 

technical (iHilëbiyya) senses. These five senses, in fact, stem From three 

considerations: (1) From the general literai sense of the word mashaqqa, (2) From 

the viewpoint of Co ëda i.e. wh ether a certain act is considered mashaqqa by 

Céda or not, and (3) From the concept of taklTf itself i.e. a mashaqqa is so 

neither in. its literaI sense nor in its customary sense but is rather derived From 

the concept of obligation itself. These three viewpoints provide the following 

fi ve senses of mashaqqa. 

1. First, in a very general sense, mashaqqa, applies to 011 meanings of 

"toil" or "trouble" disregarding their being maqdür or not, or being 

rea 1 or metaphori ca 1. It is in this sense that taklTf ma la yutëiq is 
----~ 

0150 called mashaqqa, because in order to fulfil a command which 

is supposedly ma la yutaq man puts himself into vain trouble. For 
--~ 

instance if a man tries to fly in the air his attempt wiii be in vain. 

But here a distinction must, however, be recognized; IIflying in the 

air Il is called l!l9. J.Q ~ not mashaqqa; mashaqqa is rather the 

effort made ta achieve the end (i .e. flying ... ). Thus it becomes 

obvious that even Iinquistic usage associa tes mashaqqa with maqdur only. 

2. In the second sense mashaqqa is applied to acts which are extraneous 

ta the mu(tëid (customary). Thot is to say to perform these acts 



, ~ . . . 

3. 

means to incur hardship upon oneself. For instance, to observe fasting 

during sickness or a journey is not according to Cada, and thus it incurs 

mashaqqa. It is here that the Sharl(a makes certain allowances which 

are called rukhfl by the fuqahë'. 

The third sense of mashaqqa is an extension of the second one. While 

the second concerns particular acts, the third concerns the totality of 

actions. 

It is persistence in uninterrupted performance of acts, although initially 

easy to fulfil, that crea tes mashaqqa and makes them difficult to carry 

out. In such cases the SharTca recognizes the principle of rifq (Ieniency, 

moderation) by commending the choice of acts which are not tiresome. 

4. In the fourth sense of mashaqqa, the hardship of an oct does not result 

From its being against'ëida but rather because it is additional to 'ada. 

ln other words customarily it is not mashaqqa but it becomes so because 

one is obliged to do it. It becomes mashaqqa also because it creates 

responsibility in addition to the acts required by this worldly life. 

5. The fifth sense of mashaqqa also flows From obligation, but in a manner 

different From the fourth . . Whereas in the fourth an oct is mashaqqa 

merely because it is an obligation, there being no addil'ional hardship 

other than this fact alone; in the fifth, there is an additional hardship. 

The additional element comes about because · takllf requires one to 

reduce (mukhalafa) his own desires which incurs toil and hardship, 

since hardship is quite evidently seen in prevailing customary practices 

( (édat joriya). (119-121) 



These five senses of mashaqqa constitute the framework for investigating 

whether mashag9a is included under the requirement of obi igation or not. Shâ!ibi 

conducts this investigation by onolysing the intention of the law-giver, the 

understanding of the term in ('ada, and the intention of the mukallaf. 

The first question is whether the Shàric intends mashaqqa or not. There are two 

kinds of answers to this question. One is given through the Sharics decloration 

of his own intentions, known through the Qur'àn or tradition. The second may 

be known through an analysis of the notion of mashaqqa in Shore as distinguished 

From that in (ado. Both kinds of onswers agree on the point that the ShariC does 

not intend mashaqqa per ~ The first kind of answer is manifested in the 

following: 

a) various statements in the Qur'éin and f:ladith categorically deny any 

intention by the ShàrÎc to impose hardship. (121-122) 

b) the existence of well-known allowances (rukha~) in Shore prove the 

existence of concessions to remove hardship. (122) 

c} the consensus on the absence of any intention by the Sharic ta make 

shaqq acts obligatory. If i t were supposed that · e Sharica did such 

o thing, it would be guilty of self-contradiction and hence self­

negationi .~ shorlra cannot and does not aim at both comfort and 

hardship. (122-123) 

The second kind of answer is sought by investigating the notion of mashoqqa in 

relation to cèda. 

Not every bit of toil and hardship is called mashaqqa in coda. For instance, 
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seeking one l s Iivelihood through following a craft and trading, although it 

involves toil (kulfa), is not called mashaqqa. Rather a person is reproached if 

he avoids such efforts. Ali states of the human being in this world are toilsome 

(kulfa), yet they are not called mashaqqa. (123) 

A certain act is not called mashaqqa in cada when "it is possible (mumkin) 

habitually (muCtéid) and the hardship (kulfa) entailed by the act does not interrupt 

the act in general practice <!! al-ghalib al-muctëid)" (123) ln this sense 

mashaqqa in relation to mu<tad can be of two kinds: Mashaqqa muctad, or the 

hardship entailed by an act which is possible to bear and within the capacity 

of man,although it is, in fact, hard for him; Mashaqqa khëirija Can al-mu<tad, 

or "when the perpetuation of a certain act leads to its discontinuation, wholly 

or partly, or results in a defect (kholal) in the doer of the act (~bibuhü) in his 

person, property or in hi s states". (123) Such acts are ca lied moshaqqa and 

are extraneous to muctcid because they are not possible to perform habitually. 

Having established this distinction, Shéiîibf points out that mashaqqa kharija'"an 

al-muftad is obviously not maq~ûd by Share • Even ' mashaqqa muctëida is not 

maq~üd by itself in an obligation. It is required rather because the obligation 

serves the mailaba of the mukallaf. (124) 

There are three possible objections to this position which are discussed in the 

following lines. 

First is the fact that the very term, taklTf, which is used as an appellation for 



-.:..:.. .. these acts entails the meanings of kulfa and mashaqqa. An act is demanded 

only insofar as it entoils mashaqqa, and this is why it is called taklïf. Hence 

mashaqqa is the maq~üd of the Shëiri'. (124) 

Shéitib'i answers this objection by explaining that taklif con be directed to the 

mukallaf in two aspects: 

(1) First because taklif is mashaqqa and (2) Second because there is an immediate 

or forthcoming ma~la9a and 900d lobe achieved for the mukallaf. ShOtibÏ 

obviously favours the second aspect as the only magsüd of the Shari'. The first . --
cannot be maq~üd because both of these two aspects cannot exist together. 

The fact of maila~a bei ng the mag~üd has been estoblished in the first section. 

Hence mashaqqa per ~ cannot be maq~üd. Why, then l is an obligation called 

taklff? Sha'tibT answers that, in the usage of Arabs, a thing derives its nome 

from its inseparable attribute, although,in usage, thi s inseparable attribute 

is not intended. It is on the basis of this rule of'ilm al-ishtiqëiq (etymology) 

that an oct is called toklif because it entails kulfa and mashaqqo, not because 

taklif in the sense of Kulfa is the aim or purpose of this oct. The consideration 

of Kulfa is possible only when the term toklif is applied in a majéizT (metaphorical) 

sense to a certain oct rather than using the term in its ~aciiqctal-wasl(' al-Iughawl 

(the essential posited meaning of a word in a language). (125-126) 

(2) The second objection is that the Sh5ri' knows what a taklÏf is and what it 

incurs, and since it is known that every takl1f incurs mashaqqa it follows 



that the shëiri' knows that a taklif incurs mashaqga. It is, therefore, evident 

that by imposing a taklif, the Shari< purposes also to impose mashaqqa. (124-125) 

Shàribi answers this objection by refuting the equation of the knowledge of 

sabab and musabbab wi th qasd (intention). He argues that even if in this ..:....a... 

particular case knowledge of sabab and musabbab is considered as intention 

(qasd) it would be considered only as leading to the whole; the intention for 
~ 

mashaqqa is only secondary. But even within this supposition the position comes 

to a contradiction because, even though secondary, the intention for mafs::tda 

(mashaqqa) is posited together with intention for manfaca (ma~laba). Hence 

the Sharic does not intend mafsxla i.e. mashaqqa. (126-127) 

Secondly, it is evident from the Qur'ëin and etc. that the Sharic intends to 

remove hardship. How can it be then maintained that the Sheric intends to 

impose and remove mashaqqa at One and the same time? 

To sum up the discussion, Shë!ibÏ maintains that: 

"The obligation of muC'tadëit and the like do es not 

entail mashaqqa as explained. Hence what ne-

cessarily follows From taklTf is not called mashaqqa; 

irrespective of whether the knowledge of its occurrence 

necessarily requires it or necessitates the intention for 

it. Il (127) 

There is, however, another dimension of the problem. Granted that the Shëiri c 

does not intend mashaqqa in his imposition of taklif, should a mukallaf intend 



mashaqqa while fulfilling his obligations or not? 

Shâribl' s general answer is in the negative. The mukallaf should not intend 

mashaqqo because the shëiric does not do so and becouse the mukollaf' s intention 

must correspond to thot of the ShEric • Consequently the mukallaF' s intention 

should be concentrated on oct rather thon on mashaqqa. (128) 

ln detoils, however, the problem is more complicate:l when acts and mashaqqa 

ore looked upon from different points of view. 

First, the acts themselves, in this case, can be considered in two categories, those 

which are permissible and those which are not 50. (133) ln the latter case, the 

intention to perform such acts is obviously forbidden. The problematic matter 

is those acts which are nothing but moshoqqa in themselves but which the Shëiri' 

imposed os such, as for instance punishment (Cuqübat). Shë!ihl mointains 

that even here the intention of the Shôric is not to impose mashoqqa as such, but 

to ocquire ma~laba or to remove mafscda by this mashaqqa. Accordingly, the 

mukallof' s intention must also be mo~laba and not mashaqqo as such. This is 

the reason why if a mashaqqa (such as a !E.!! (9atli) to give ail his property for 

charitable purposes) contra venes some Qarürf or bail principle in din (i .e. the 

limitation of such a voluntory distribution to only one third of one' s property), it 

will be deemed as void. (149) 

Next is the category of acts which are permi ssible. These are to be considered 

in relation to mashaqqa whether this mashaqqa is ikhtiyarf (by mon' s own choice) 



or isltirarf (imposed on man not by his choice). Another point to be considered 

regarding mashaqqa is whether it is 50 called in (éida or not or whether it is 

extraneous to ail such considerations. (133) To simpl if y.. we can divide 

ShëtibT's discussion of mashaqqa into the following 3 categories: 

1) IkhtiyOri, where the mukallaf intends mashaqqa by his own choice. 

2) Isltirari, where mosnaqqa is an inevitable consequence of a certain 

action. 

3) Khëiri ji, where mashaqqa is neither of the above but rather 

falls upon the mukallaf without having any connection with them. 

We will deal with these three categories one by one. 

Mashaqqa Ikhti)'ori yya 

As already mentioned, Shatibf maintains that since Shëric does not intend . ----
mashaqqa e.:,r se, one must not seek for mashaqqa. Mashaqqa ikhtiyëiriyyt\ 

therefore, is condemnable according to him. There is, however, one point 

where one may argue that a mukallaf May intend mashaqqa to augment his reward on 

the assumption that reward is enhanced in commensuration with the hardship 

suffered. (125) 

Shëtib'i rejects this kind of reasoning. First, because, to him, the whole concern 

of takl'ff is with action (camai) and this is also that at which the S hëiric aims. It 

---- ---- ----
is, therefore, action and not mashaqqa which increases reward. (127) 

Secondly acts depend on intentions. The intention must, therefore, correspond 

to the intention of the Sharicso as to produce acts which are intended by the Shëiri c • 



To seek mashaqqa, in this case, would be to violate the intentions of Shari' • 

This violation cannot earn reward. (129) 

ln opposition to Shatib'f' s view a considerable number of traditions are quoted to 

the effect that a reward is connected with the hardship of the act, and the 

more the hardship the greater the reward. (129-130) Second evidence to 

oppose Shëi!ibT is the situation of arbëlb al-a~wal (@s) who try their utmost to 

i ncrease cazima and hardship in rejection of rukh~. (130) 

Shëtib1 refutes these evidences on the following grounds: 

1 • Ail such reports are akhbar abàd and relate only one matter. They 

do not constitute istiqro' qarf. Our concern is Qafiyya not ~nniyya • 

Hence these ;onniyyOt cannot invalidate our position. (130) 

2. In the final analysis these traditions do not favour the intention of 

mashaqqa; rather they stress the acts themselves. The intention to 

bring about mashaqqa is a secondary (tàbiC'a) not the primary (matbü(a ), 

concern. (130) 

3. Rather there are traditions in which the Prophet reproached those who 

opted for hardship. His proscription (nahy) of hardship (tashdfd) is so 

weil known in Sharlca that it has become a definite principle (~ qateT). 

(132-133) 

4. As for arbob al-abwël, even in their case it is not correct to say tOOt 

they intend to bring about mashagga only. Their purpose is to disregard 

their own 9ufüf (self-considerations) so as to fulfi 1 their duties 

toward God. sharibÏ explains this point more fully in the case of baraj. 

~araj is an oct which causes an impediment in fulfilling the bUfüf' 

The arbab 01- abwëil prefer to forego their ~u~ü~ in favour of their dut Y 

towards God, because of fear or love of God. (132, 147-148) 



Mashaqqa IcJtiroriwo 

ln general terms, hardship con be seen in three ways. First, there is the hard-

ship which has become part of daily tife and is no more called mashaqqa but is 

rather expressed by terms such as ku/fa, taCb etc. This is called by ShàJibi 

mashaqqa muCtad. Second, there is the type of hardship which is not habituai. 

It may not be impossible to bear, but it might be so painful as to be too difficult 

to endure. This is cal\ed by ShotibT mashaqqa ghayr mu(tad. The third 

category lies on the fringes of the second one. In itself it may neither be im-

possible nor painful to bear, but it becomes an impediment to the performance 

of other acts. This is called~araj. (133) 

According to Shëtib'f the first type of mashaqqa is not in question at 011 because 

it is, in fact, not considered mashaqqa. The discussion here does concern the 

second type when the mukallaf chooses it for its own sake. This type has been 

dealt under the category ikhtiyori. If it becomes so difficult as to be impossible 

to carry out, this type is discussed under the category ghayr maqdür. 

What concerns the category of idtirëiri is, in fact, the third type of mashaqqa . •• 
This kind of mashagQO is usually either an inevitable result of a certain act, in 

that case called oarai, or it comes about From withouti neither from the mukallaf' s 

own choice nor as a result of hi s action. This kind is discussed further below 

under the heading khariji. The category icJtirëirr thus deals with baraj actions. 

On baraj actions, Shëi!ibl' s basic position is that they are revoked where they 



become impediments in fulfilling essential obligations. 

According to Shëitibf i;laraj is revoked in the following two cases: 

1) First where one fears being cut off From the Path (al-khawf min 

al-inqitë(' ~n ql-tgrÏq, That is, when inconvenience in performing . . 
a certain act amounts to abhorrence of it or creates a dislike for one' s 

obligation, that inconvenience is called haraj and is revokable. The 
!---

revoked acts include 011 that may cause any harm to occur to one' s 

body, intellect, property or condition. (136) 

2. Second, where the fear of falling short of fulfilling 011 of one' s duties 

occurs, or, at least, where one' s indulgence in one oct comes into 

conflict with his other duties or results in neglecting other duties. In 

sorne cases this indulgence prevents one From fulfilling his duty to others. 

Thus he stands condemned because he is required to carry out 011 his 

duties without neglecting any one of them. (136) 

Sh5!ib1' s argument in favour of the above observations are based on evidences 

From the Our'5n and Hadith to the effect that "God made this blessed upright 
..t--

Sharl(a generous and convenient and by making it 50 He won people' s hearts 

and evoked in them love for Shari(o. If they had to act in a way against con-

venience, they could not honestly fulfil their obligations." (136) 

There are, however, instances from the Prophet' s own actions (and from others) 

when people opted for the harder acts. Nevertheless the Prophet is quoted 

frequently prohibiting or promoting the deliberate creation and seeking of hard-

ship. This poses an apparent contradiction to Shëtib1' s position. 

Shë!ib1 resolves this problem, still maintaining his original position, by concluding 

on the basis of an analysis of verses of the Our'cn and of certain abcdith that, 

"The maq~üd of the Shëiri(is that the prohibition be based on sorne intelligible (illa. (138) 



ShatibT maintains that the cilla of the prohibition in this case is the fatigue . ---

or impediment which results from an action and which makes it difficult or tiring 

to carry the action on further. In the case of the second situation, theCilla 

lies in the fact that the action impedes carrying out other duties or others'. 

d • Th • 1 if . d .. d' 
utles. e contrary 1$ a so true; an action oes not constltute an Impe Iment 

in the above sense, it will not be prohibited even though it may be hard. 

Shètibi thus concludes: 

"In fine, prohibition based on sorne intelligible Cilla i$ the maq~üd 

of the ~~. Since this is true, the prohibition depends on 

there being an cilla both for its affirmation and its negation." (138) 

There is, however, one situation of hardship worth considering. That is a 

situation where an obligation involves a risk of losing one' s life and yet a person 

opts for it. 15 his option valid? Shë!ib1 examines this situation by asking the 

following question: Did the Shari" rem ove mashaqqa because it is His right 

(baqq) or because it is the right of the (abd? (142) ln his answer, Shatibi 

takes into consideration his previous arguments about God' s not intending 

mashaqqa and observes that "when someone chooses to see the act as a rightci 

(rather dut y towards) God, the act is absolutely forbidden, (because God has 

removed hardship From religion). But if one regards it as a right of the cabd, 

it is not absolutely forbidden, but rather be left to one' s choice. Il (143) 

ln this context Shëitibi reconsiders the case of arbab al-arywol and their like, 

the people who choose extraordinary hardship in preference to · . !-har(i allowances 



or who indulge in certain duties in order to disregard others. Shëtib1 considers 

the attitude of arbab al-a~wal towards ,Shar'i obligations as extraordinary. 

Sha!ibi explains his view by making a distinction between two kinds of people: 

1. Ar~b al-bufOf: those for whom carrying out a particular act causes 

extraordinary hardship, or for whom not availing of :: SharcT allowance 

means inviting harm. Such people must not carry out an act of this kind 

and should avail themselves of Sharc1 rukhsa. -----'-
Shë!ib1, however, warns against the other extreme of following one' s 

~UfÜf absolutely so that one departs from the bondage of <ubüdiyya. (146-147) 

Il The true position according to SharTra is a combination of both aspects 

with a view of balance(radl); to pursue one's huzüz as long as the 
_ .a.....s......: 

pursuit do es not interfere with an obligatory dut Y , and to abstain From 

QUfUf as long as the abstinence dces not lead to prohibition. Il (146) 

2. Ahl isqë! a l-bu~ü7: those for whom such acts do not bri ng about fatigue 

and hardship because of their acts being governed by fear, hope or love. 

The fear makes the hardship feel lesser; the hope relaxes the hardness of 

the act, while the love renders the act rather enjoyable. This group is 

so engrossed in fulfilling their dut y to God on the basis of fear, hope 

and love that they even forget their own ~UtÜf' They give up persona 1 

considerations. (147 -148) 

Mashoqqo Khërija 

There is a third category of mashaqqa which falls upon mukallaf from without; 

it is neither intended by the mukallaf nor is it a result of any of his actions. 

ln the above discussed categories, mashaqqa was a necessary part, or a conse-

quence, of mukallaf' s intention or action. In the present category, mashaqqa 

is khëiriji (externel) to his intention as weil as to his action. 

Sha!ibl maintains that the ~' does not intend the continuation of a mashaqqa 



as he did not first originally intend to impose it. The only explanation for 

the imposition of mashaqqa kharija when it is known to be intended by God, 

is that He intends it in order to test and examine the faith of the mukallaffn. 

It is, neveretheless, understood from the totality of Shari'a that it is per-

missible to remove mashaqqa absolutely to eliminate the related mashaqqa 

and to protect the permissible bU~Üt from being affected by mashaqqa. 

SharT(a even allows preventing mashaqqa before it occurs. (150) This 

permission is known ~ priori (c}aruratan) in din. (151) 

ShëtibT illustrates mashaqqa khërija with the following: hunger, thirst, cold, 

heat, sicknes5, bodily harm, etc. Removing ail of these mashaqqas is allowed. (150-151) 

Shàribï, however, observes an important detail. The obligatory nature of the 

demand to do away with the mashaqqa differs in two kinds of mashaqqa kh~rija. 

The first is that where the obligatory nature of the removal of mashaqqa is 

proven, such as in case of an attack upon Musl ims to destroy Islam. In such 

cases, the mashaqqa consists of an attack or a possible domination of non-

Muslims. The obligation to do away with this mashagga is undoubtedly proven. 

ln the second kind of mashaqqa kh6rija, for example, an incurable sickness, its 

elimination is not irrefutably demanded. In such a case the imposition of hard-

ship and the endurance of trial must be borne. One must submit to such a 

mashaqqa as a qa~Ci' (decree of destiny). 

Shatibl sums up the discussion on taklTf in reference to mashaqqa with the . ------



following three conclusions: 

1. Whether mashaqqa falls upon the muka"af porticularly and singularly 

al- âX-
(in such a case, calledkmashaqqakkha~~), or fa Ils upon others t,J.~ether 

with him or falls upon others because of him, (calledf;ashaqqo fommo), 

in every case, a mashaqqa is not required by ~( neither in its essence 

nor in the act that leads to it. If there be a conflict between two obli­

gations to eliminate two mashaqqos, the elimination of a mashaqqo which 

isC"ëimma (general) will prevail over the elimination of CJ1'~shaqqa 

tkhà~~ (parti cu lar) • (154-155) 

2. Mashaqqa may be muc:tëid or kharij (ant~U(tàd. In case of its being 

mu(tëid, its removal is not intended by the Shëiric just os its imposition 

was also not intended. The removal of this kind of mashaqqa means 

the discontinuation of taklTf. 

ln case of a mashaqqa which is kharij ('an~u('tad, since it is conducive 

to disruption in either din or dunyl!, its total removal is the maq~üd of 

the Sh5ri'. 

There is, however, one consideration. The hardship involved in acts 

is not the some in ail cases; it varies from time to time, place to place 

and state to state. This is the reason why the some mashaqqa may appear 

to be khàri i ("'on ~uctad incerta i n cases whi 1 e, in fa ct , i t i s mu<tad. 

Shëiribi explains this difficulty by saying that a mashaqqo following from a single 

oct has two ends and a middle. The higher end of ( , mashaqqa is such 

that when something is added to it ( ~. mashaqqa ceases to be muCtad. 

This does not, however, exclude masha99a From being essentially mu<tad. 

The lower end is such that were something subtracted, there would remain 

no more mashaqga attributable to that oct. 

3. Shar1('a, according to its requirements, follows precisely the middle 

way in its obligations, taking both sides equally. Obedience to law 

comes within the capacity of man without necessitating any mashaqqa 



...... , 

or any leniency. 

Now if SharTra legislates in view oF the mukallaF' s deviation From the 
mid~le point to one of the above-mentioned ends, the legislation will 
aim at returning the mukollat to the just middle. But in this process 
i t wi" lean on the other si de so as to restore a ba la nce. 

oJ.~ Following this line of argument, it is to be concluded that everYJ~ulliyya <tX, 
sharCiyya (uni versa 1 legal principle) essentially takes the middle position. 
But iF it leans toword one of the extremes, it will do 50 because of actual 
or possible inclination towards the other end. The tendency to tashdTd 
(severity) is brought forword to balance the laxity in a mukallaf's 
regard for Dfn. The tendency to takhflf (laxity) is brought forward to 
ha lance hardship and severity. 

The departures from the middle position, as reported in traditions, must 
be understood in the light of the above explanation. This departure is 
meant to balance the severity or laxity, whichever the case moy bel 
inherent in the oct, the object of obligation. Similarly the stress on 
piety (wara') and asceticism and the like, when they appear to be 
departures From the middle position, should 0150 be taken as an attempt 
to balance the laxity in obligation. 



SECTION FOUR 

AN ANALYSIS OF THE TERM TA(ABBUD: DISTINCTION BETWEEN 

LEGAL AND MORAL AND RELIGIOUS OBLIGATIONS 

This section deals with the purpose of the lawgiver in making the mukallaf subject 

to the rules of SharlC'a. In other words it seeks an answer to the question of the 

nature of legal obligation. 

The preceding section discussed the aspect of legal obligations which concerns 

the legal command and the mukallaP S physical capability to perform it. This 

section deals with that aspect of obligation which has to do with the mukallaf 

himself - his intention and motive. The argument here is, again, that legal 

obligation is essentially motivated by the ma~laba of the mukallaf. To explain 

this, ShCitibi clarifies and analyses the notions of ma~laJ:ta and taCabbud which 

are often considered to be opposed to each other, in reference to obligation. 

As elaborated earlier, the notions of zuhd and ikhla~, as expounded by the ?ofis, 

laid special stress en tark bl!~ijt al-na~ as ~ necessary qualification of (ubüdiyya 

or the ~üfï understanding of obligation. 3 Shàtibi' maintains that although legal 

obligation also aims at taCabbud, yet . bu~üf are not denied by tatabbud. It 

is in fact the conformity of action with the objectives of the lawgiver which is 

the real meaning of ta<abbud. The sense of hardship contained in the meaning 

of taklif (obligation) is not the denial of the necessities of life; it is rather 

perseverence in fulfilling the obligation and its universality that makes it harde 



'C The ~üfï sense of taCabbud is further refuted by the limitation of the scope of 

taCabbud in the sense of mere obedience. For Shatibi, this sense applies only 

to the Cjbadàt, while Cgdat are governed by ma~laba. Since according to him, 

in the final analysis, the ta<'abbud in CHXldët is only one aspect of mailaba, 

and ma~laba in ('odet is not opposed to ta<abbud, ShëtibT coneludes that legol 

obligation is motivated by the ma~laba of the mukallaf. 

The discussion in this section is arranged in twenty problems. The three main 

topics discussed are as follows: 1) taC'abbud and the problem of bu~ü~; 

2) cawà'id; 3) the division of obligations into <ibadét and cadët in accordance 

with the considerations of ta'abbud and maslaha. , 

TaC'abbud and the Huzüz 
~ , . 

Shatib1 opens the discussion by saying that "the legal objective in instituting 

the law is to relieve the mukallaf from the stimulus of his passions (hawa) so 

that he be a servant of God voluntarily ( ikhtiyc5ran) as he is so naturally 

(ig!iraran, by compulsion)". (168) 

To prove this point he argues from the Qur'an and sayings of the Prophet 

where following one's passions (hawë) is condemned. (169) He further con-

tends that human experience in society (al-tajarib wa'l-(adet) 0150 tell us that 

ma~lib, be they those concerning religious matters or be they mundane, 

cannot be achieved by following passions and selfish motives. (170) 



~ . 

The above position may appear to agree with the anti-mailaba viewpoint in 

denying the interests and desires of the people, and may imply a demand for 

absolute obligation. It is at this point, however, where Shëtibl makes a signi-

ficant distinction. He denies the identification of ma~ëiliQ with shahawët 

(desires), hawa (passion) and aghra~ (persona 1 interests). He stresses that SharÎca 

aims at the ma~lib, not at realizing hawéi. He does not accept the idea that 'akhdh 

QU;Uf con be equated with hawa. (172) ln order to distinguish between hawëi 

and buzüz, Sh~tibT argues in detail that following the passions is condemned 
.:.-.-.a.. • 

even in cases where the act concerned is in itself praiseworthy, but this is not 

so insofar as bu~ü~ are concerned. (174) The reason is that an action performed 

in obedience to the stimulus of passion, obviously, pays no attention to the 

Command or Prohibition of the law, whereas seeking fulfilment of ·; : bu:rüf and 

aghrâ<j is not opposed to the objectives of Shar[(a in the above sense. (174, 172). 

One con seek ~u~ü~ by making them subservient to ' . ma~lib which are the 

pu pose of law. Referring to the ~ùfis' states and experiences, Sha!ib1 argues 

that by denying bu~ü~ al-nafs these people aim at something praiseworthy; but 

by suspending the observance of the legal obligations or by aiming at things which 

may bring happiness to them, they are merely obeying the demands of passions. (175) 

On the contrary 1 Shëtibf argues that one cannot avoid ~u~ü~ in fulfilling legol 

obligation. He says furthermore thot ikhléj or more specifically takhlr~ al-~aH 

(purification of baH) does not mean denial of bu~ü~. The main points of 

of Sharibl' s arguments are as follows: 



1. 

2. 

From the standpoint of baH, maqa~id may be divided into two types: 

~.tmaqëi~id~~~iyyà (essential objectives) in which the mukallaf has no 
'\ f.. t-

baH and maqO~id tëbi<a in which the baH is provided. ~Maqa~id 

al-QiJiyya means universel necessary obligations consisting of the Five 

Mo~lib. (176) Examples of ~ are obligations in which the 

natural desires (shahawot) and pleasures are also aimed to be satiated. 

(178) Shëirib1 argues that int~qa~id~abi<a, the shahawtJt are, in 

fact, a means to achieve the~nÏaqëiidéiliyya and, thus, no longer 

remain ittibêic al-hawë. In fact, God knows that din and dunya are 

maintained and weil preserved by these stimulii in man which excite 

him to acquire what he and his fellow bei ngs need. The desires to eat 

and drink are created so that wh en he is hungry and thirsty, they motivate 

him to seek means to fulfil this need. But there are certain desires 

which one individual cannot fulfil alone; hence he needs the co-operation 

of others. Thus, although each one fulfils his own desires, in fact, at 

the seme time, he is also/working for the benefit of others. Hence 

his seeking of bu~ü~ is, in a sense not entirely a hawo. On the basis of 

this consideration seeking of bu~ü~ is made permissible, not pro-

hibited. (178-179) 

rJ- ,J.-

Through a detailed analysis oflmaqO~idka~liyya and tabiCa, Shatibi 

demonstrates that in obligations where baH of the mukallaf is not 

the primary joal (bi'i qa~d al-awwal) it is realized indirectly (bi'i qa~ 

al-~). He shows also that where . baH is the primary gool, 

the oct is naturally relieved of baH, because to seek bop; in this case 

becomes part of the obligation. (183-186) 

3. Takhli~ (purification) or tajrid (abstraction) from baH is thus achieved 

in those cases where baH is permitted or demanded even when one is 

actually seeking ~u~ü~. This occurs for the reason that if the seeking 

of baH is qualified by legal provisions and other such conditions, there is, 



in Fact, no more a hazz for mukallaF insofar as 
~ 

(186) 

hazz is a requirement. 
~ 

4. The legal penalties in which there apparently figures no ~aH for the 

mukallaf, are, in fact, a means to protect or realize hazz of the 
~ 

mukallaF. The penalties are meant to prevent persons from harming 

others' mailaba 50 that ma~lib in general are maintained in a better 

way. (190-191) 

Shàtibf maintains that in fulfilling an obligation an act would thus accord either 

• h ~A - 'dat'I' . h _Il. - ·dJ.-b• If • r: • h 
Wlt "-t-maqasl a~ Iyya or Wlt (.C.Çmaqa~1 ta I<a. It conrorms Wlt 

--~'-k ~---
J.-

ct.Lmaqà~idka~liyya, its validity cannot be questioned, no matter whether it be free 

from ~aH or provide for baH' ln other words the criterion is the seeking of . 

maqèi~id not tark ~u~ù~. (196) This conclusion sheds a new light on the notion 

-
of ikhlà~ (sincerity, purification). Contrary to the usual definition of ikhla~, 

which insisted on negation of bu~ü~ to be ikhlof,Shë!ibi concluded that it is 

conformity with~aqëi~id~~liyya which draws an act closer tO ikhla~ a I-C"ema 1, 

and the act then becomes an act of ~ibàda, whether it was originally cèda or c.ibade. (202) 

pt. 

ln cases where the act accords with ~ tat-maqcl~id,!\tdbica, the case is somewhat 

different. Here the criterion cannot be· tèbica, hence it must be seen 

whether the act is connected with i iù-maqà~idJiliYYO. If it is 50 connected, 

even though it seeks ~a~~ al-nefs, the act is undoubtedly one of obedience. (207) 

This connection is either actuol such as a declaration of intention by the mukallaf, 

or potential such as acts which are means to the permitted act. If this connection 

Withj-~liyya is absent, then the act is simply one of baH and hawa. (207) 



Shtttib'f expiai ns the matter further by saying that if the seeking of ~UtÜ~ were 

the absolute opposite to obedience, it would not have been permissible for any-

one to perform any act ofcada unless there were no intention and effort to 

achieve the hazz al-nafs . 
.!..-.!....: ---

ln fact there is no such command in Sharl<a, nor 

is the goal of QUtü:r in al-tamal al-Càdiyya proHbited, even though the lawgiver 

always lays stress on ikhlëi~. (208) 

If the intention toachiae ba~~ is denied in al-a(mCiI al-'àdiyya, any 

hope for paradise or fear of hell in reference to acts of <ibâdàt would render them 

invalid (Camai bighayr al-~aqq). Such (1 conclusion is obviously absurd in view 

of the numerous v~rses in the Qur'on and of the sayings of the Prophet which 

promise reward and punishment for such acts. To act in hope of reward or with 

a foor of punishment is certainly an act of seeking bUfuz. (210) ___ -5. 

To defend his conclusion, Shëaribi, in addition to rational and traditional 

criticism, particularly mentions Ghazali' s views on huzüz and clarifies his own 
~ 

position by criticizing Ghaz~lf (214-215), ShotibT explains that obligations are 

divided into two categories. First, there are the '"Ibadat, by which one seeks 

closeness to God. They consist of Belief ('iman) and its subsidiaries as funda-

mentais of Islam and ail (ibâdàt. The second category is cédat. Satisfaction 

of CBdat obligations means spreading masalih absolutely, and opposition to 

meeting these obligations means spreading mafosid. The second kind of obliga-

tion belongs to this world and aims at ma~li~ of the people. The first has 

to do with the rights of God in this world. It does not aim to yield masëlib in 



this world but rather in the hereafter. (215) 

Now in the first category . fc hazz in the hereafter is established and lawful • 
.!-...!....& 

The seeking of J:!a~~ in this sense cannot be called shirk (polytheism), nor is 

it a denial of ikhlôs. 
-...l. 

Furthermore, even according to GhazàJi, the highest 

aim of Cubüdiyya is ~ ila al-mabbüb (the vision of the beloved) in 

ëikhira, which is also a baH' (216) ln fact Ghazali colis it baH ~(great 

joy). Also to demand complete negation of bu~ü~ is an impossible obligation. 

(216) Seeking l :: ~aH in this world in Cibadàt such as to perform'ibë:ïdët in 

order to earn the praise of the people, or for some strictly personal considerations 

like fasting in order to save money, etc., are matters which affect the ikhla~ 

of (ibédat. (218-219) 

As to the second category of obligations, i.e. (àdêit such as nikëh (marriage), __ ----L. 

baye (sale), etc., it is weil known that the lawgiver intends through these things 

the mai ntenance of the immediate ma~a 1 ib of the people. Si nce such is the case, 

seeking baH in performing this category of obligations cannot be contradic-

tory to the intention of the lawgiver. Further, if it were wrong to seek these 

bu~ü~, the Qur'éin and Sunna would not have mentioned them as being part of 

God' s Grace and favour. (222) 

The distinction in CadCit and 'ibadét may be observed from the point of view of 

niyaba (proxy) as weil. Niyëba is not allowed in c.ibadât, while it is lawful 

in cadrit with the few exceptions where the obligation is specific and individual. 



The criterion in this regard is the consideration whether the baR which one aims 

at can be realized by someone else for him or not. If this obligation can be 

realized by another, then niyâba is valid; otherwise, not. For instance, in 

matters of sale etc. niyaba is valid, but it is not in matters such as eating, 

drinking, marrying, etc. (227) 

Since baH is distinguished from hawa, Shëtibf enumerated three characteristics 

of the obligation which provide assurance that the effort to achieve paH in 

obedience to the lawgiver will not reduce one' s act to hawëi. These charac­

teristics are dawàm (perseverance) (242) universelity (kulliya ) and the 

generality (C"umüm) of the obligation. 

It is a test of one' s obedience when one has to meet an obligation constantly. 

(243) The characteristic of kullf (universel) requires that ail obligations, and 

each obligation in its entirety, must be met without there being any possibi lit y 

of getting exemption from some or part of an obligation. Ail parti culars and 

parts of an obligation are obligatory without preference of one above others. (244) 

BeingCamm, the obligations are obligatory upon each mukallaf without distinction. 

The only exception to this (umüm is the Prophet, in respect to his regular 

obligations as weil as to his special distinctive privi leges (mazëiyô) This case is 

unique, partly because khawëiriq al-cadét (deviation from regular habits) are 

often equal to 'édat in the case of the prophets. Since as a general rule the 

acts of the Prophet are obligatory, as models to be fol\owed, and the cases of 

khawariq al..cëdëit are impossible to be fol\owed, the latter must be considered 



os special to the Prophets. They ore not obligatory to be followed unless the 

SharTca explicitly demands 50 and then only if they do not disogree with 

SharT(a. (249-266) The main argument that underlies this discussion is that 

the extraordi nary acts of the Prophet where he a ppecrs to be abandoni ng ~u~ü; ore 

in fact khawàriq al-cadat in the case of commc.::n men. (269) Since Shar1ca is 

universal, it cannot oblige ail men with things which ore khaworiq. (275) 

Invalidity of the khaworiq, however, does not mecn that law does not or cannot 

be changed. What Shâtibi is stressing is the faet that the k1-av.(Jriq do not eonvey 

the sense of 1 ega 1 change; they are ra ther exceptions to laws of nature. 1 n 

addition to Prophetie revelation, Shàtib1 includes Kashf (mystic revelation) and . --
ru'ya (drecms) of the awliya'in khaworiq. (266-269) ln order that it 

may be understood fully, this discussions requires a rather detai\ed analysis of the 

notions of cadat and khaworiq, and their relationship to the rules of SharTca . 

The analysis of cèda is presented in the following chapter, os it is more suited to 

5 
the discussion there. Briefly, Shâtibf uses ('ëdet both in the sense of habits, . --
customs and human behaviour and os on opposi te term toc. ibadet. Essentially, 

(oda belongs to the physical world. C Adët are constant; and when sorne event 

happens contrary to cada i t is ca Il ed kharq a l.Jada . Not a Il of the c ëJdc3t are 

constant, however; it is, in fact, only the universals of being which are constant; 

rJ.~ cJ. ' 
Shatibf calls them{:awo'id mustamirra. Some of these caw'â'id are either introduced 

j(k "'"----
cd--- eJ-

or sanctioned by Shari<"a, hence called,cawël'id sharc.jyya. Others are current 

ft vJ- li. cJ-
in the practice of the people, hence called Cowa'id jariy a. Sharlca does not 

f. J,:.--

çL J.~ 

oppose;awo'iddoriy',2; in fact, it shows a constant regard for them. There are, 



v-r • 

however, variations in the practice of these câd5t. Aiso they change with 

time and place. 

al- oJ.- ~ _ 
A detailed analysis of kawëi'id sharciyva by Shëtibi reveals trat maslaha is the " . . . 
basic consideration both in the change and the continuity of these cowë'id. In 

tJ~ vJ,~ 

the light of this view it may be seen that to<abbud toward /awâ'id (har'iyya 

is not devoid of ~u~ü~ and ma~laba. 

Tacabbud and Ma~laba 

From the above analysis Shâtihl concludes that the essential consideration in 

'ibëdôt, insofar as the mukallaf is concerned is to<abbud without regard for mcfanl 

(inner meanings). Incadat, on the other hand, the essential consideration is 

that of ma<anT. (300) This conclusion is further demonstrated by the following 

points of argument. First, from a survey of Sharlca it may be inductively known 

that provisions such as tah5ra (ritual c1eanliness) and tayammum (ablution with 
.----

dust) in the realm of ,C ibëdat are difficult to explain, except in ter ms of 

taCabbud. (301) 1 n the realm of ('adat, i t is obvious that such provisions are based 

on ma~laba of the people. It is thus inductively discoverable that the lawgiver 

relies on 0 regard for ma~laha in tëïdëit. (305) _.:-..z'_ __ 

Secondly, in C ilXldët the extension of the scope of taCabbud is not intended. (301) 

ln other words, the obligation is Iimited to the specific commands comprised in 

Cibcdët. This is why no explicit reason is given for promulgating such 

commands. 1 n the case of ('ôdèit, on the contrary, the extension of the ru les is 

the purpose. Hence the lawgiver generoosly explains the rules of law relating ta 

cadat in respect to their C.ilal (reosons) and bikom (wisdom). (306) 



Tacabbud and macna!ma~laba, however, are not opposite terms for ShatibT. He 

characterizes ta(abbud by various statements: "al-rujü< ila mujarrad mëi baddahu 

al Shëiric 
Il (recourse only to what the lawgiver has determined); (304) AI-inqi# 

li 'awomir Allah" (being bound by the commands of God). (301) liMa huwa 

~aqqun lillah kha~~tanll (that which is the exclusive right of God). (315) 

"Rëji c un ild COdami màcquliyat al-ma' na (that which refers to the non-

intelligibility of its meaning). (318) ShatibT defines ma C nëi in this context as 

follows: that is "~ab1u wujüh al-ma~Ii~" (to define the aspects of ma~ëilib). (308) 

The distinction between ta<abbud and mac:na or ma~laba occurs initially in 

reference to the question whether the reason for a command is intelligible or not. 

If the reason is intelligible, the command is based on ma(na; otherwise, it is 

ta~bbud. (314) This explanation is as yet insufficient, however, because the 

"intelligibilityll needs further to be qualified. Shàtib'f explains that lIintelligibilityll 

applies where the maCnâ or ma~laba can be extended as ancilla to other similar 

cases. If the maCna is extendable, it will still be taken as taCabbud. (309) 

To illustate, 

IIThe requirement of dowry in marriage is one of those matters in 

which the human reason cannot understand (determine) the specific 

masalih in these commands, so that they could be made analogous 

to other cases. We know that the required conditions in marriage 

such as that of the guardian and the clowry, etc., are laid clown 

to distinguish marriage from fornication (sifab) ... But (if they are 

considered as being the:ilk!. of marriage) they are but general 

princip!es just as humility and submission to the Sublime are the 

reasons for the obligation of Cibëdàt. This amount (of Cilla is not 

sufficient to establish an analogy, to extend the above rule to 

further cases; 50 that one might say that were a distinction between 



marriage and fornication to be established by some other factors, the 

above conditions would no more be required. Il (308) 

This explanation implies at least two things: one, that taCabbudot according 

to Shëitib'i, are absolute obligations in the sense that they must be fulfilled 

without asking for the reason, and second, that taCabbudBt cannot be made the 

basis of analogy. Shatibi seems to be stressing the second implication, rather 

thon the first. In other words, he isimplicitly arguing that the absoluteness 

of obligation in matters of tacabbud5t is maintained only in the sense that they 

are not to be extended. There is no denial of C.illa; in fact it is only after the 

seareh for an cilla in the command that one can decide whether the'illa given 

or implied is general or specifie. What is denied is the extension by ta'lfJ 

and qiyos. The denial of tac.I;1 amounts to placing a limitation on the scope 

of application of these commands. It is in the sense of specifically limited eommand 

that taCabbud is spoken about in this context. As Shëtibi himself says, IIln ail 

those matters where a consideration of taCabbud is established, there can be no 

tafrlC' (deduction, extension byanalogy) from them." (310) 

Shëitibl, however, also accepts other senses of taCabbud in addition to the one 

mentioned above. He explains that even mat!ers, where the consideration of 

meaning without taCabbud On the sense mentioned above) is established, are not 

free from tacabbud (in the general sense of the term). (315) This general sense 

of taCabbud is demonstrated by the following considerations. First a mukallaf is 

bound to obey a command because of the sense of demand (i qticjô') and option 



(takhy,r) imposed by the command, not because he finds in it a certain ma~la~a. (311) 

Second, even if a decision about an (illa is taken, this process do es not assure us 

that the <illa decided upon is the only illa of that command or that it is the only 

ma:laba to be realized. This state of indecisiveness (wôqiffn) is removed by 

recourse to fatabbud. (312) ShatibT further explains that qiyëis means a search for . ---
an cilla only insofar as it is ordinarily possible. Qiyas does not exhaust ail the 

C.îlal; it is rather based on the most probable (ghalbat al-iann) qlJa. On this 

basis 1 qo~ë'bi/l to(addi ' (judicial decision by extension of the original ruling) 

is not controdictory to toCabbud which, here, means 1 not based on reason l
• (312) 

Third, the obligations are known to us in two ways: either through well-known 

methods· such as. ijmë(, na~s, ishâra, munàsaba etc., or through instances where 
---:.1 __ 

none of these methods con be opplied. The obligations of the latter kind are known 

only by ~ (revelotion). In this category of obligation the absence of cilla 

and taCaddi within command demonds ta"obbud only. This toCabbud means to 

stop at the point where the shëri< has defined the Iimit; if theCilla is not given, 

ta('abbud demands that the command must not be extended by qiyos. (313) 

liA ma~la~a is so From God in such a manner that it is verifiable (ya~di9.u) by 

human reason (Caql) and reassuring (tatma'inn) to the soul (nafs)". (315) 

The takëilff can also be viewed as rights of God. In this sense they become 

ta<abbudi. Sh5tibi', however, regards taCabbud as a genera 1 sense of the rights 

of God. He divides these rights into three categories. First ore those rights 

which belong exc\usively to God, such as the Cibëidôt. Second, ore those rights 

\. 



of God which involve the rights of men as weil, but the consideration of the 

former dominates. The third category consists of those rights of God in which 

consideration for the rights of men dominotes. It is to the last category that 

ma~laba or ma(no belong directly 1 and hence this category is not essentia Ily 

to'obbudl. (318-320). 

Shë!ibT clarifies the distinction between to<abbud and mo~laba, and cibadat 

and <'âdët from the point of view of buqüq (rights). He says tOOt the right of 

God means a situation "where it is understood From Share (Iaw) that the mukallaf 

has no option (khiyara), whether the maCnëi is intelligible or not. 1I (318) The 

right of man is defined as IIwhat refers to his (man' s) ma~liD in this world". (318) 

The ma~lib in the hereafter are generally rights of God. Thus ta'abbud means 

something, IIthe meaning of which cannot be specifically understood". (318) ln 

view of these definitions ShëribÏ concludes that cibadàt essentially refer to the 

rights of God and <'adët to the rights of men. (318) 



SECTION FIVE 

THE MUKALIAF' S MAQSID IN LEGAL OBLIGATION: . 
Analysis of the term niyya 

So far the discussion has been concerned with the objectives of the lawgiver. 

This present part discusses the objectives of the mukallaf. On the whole these 

objectives have to do with the intention of the mukallaf and its effect on the 

validity or utility of the act. The discussion is arranged in twelve problems. 

At the end is an epilogue on the problem of knowing the objectives of the law-

giver. 

The main points for discussion are the following terms: niyya (intention) and 

maqa~id, ta ka 1 if and jalb al-ma~lib (to seek ma~laba); ma~laba and tabayyul 

(seeking legal devices to escape the severity of the law), 

Shëi!ibl opens the discussion by seying that "acts are (judged) by niyyëit (inten-

ti ons)." (323) Thus an interrelation between 'act' and 'intention' is estab-

lished. But this raises a question about the details of this relationship. Does 

it mecn that intention without act and act without intention will not be considered? 

Further, what is intention? By intention of the mukallaf does one mean the 

correspondence with the intention of the lawgiver in that particular act or some-

thing else? It may be noted here that Sh5!ibï uses the terms niyyo, qa~d, maq~id, 



ibtighéi interchangeably, ail of which have the sense of English "intention". 

The relationship of niyya and oct: ShâtibÏ soys that the maqasid make a distinc-

tion between cada and 'i~da. The some oct, su ch os the oct of prostration, is 

C:ibCidb according to one intention, but it is not cibada according to others. (324) 

Thus acts ore judged by the intention of their authors. Shë}ib"i, however, main-

tains a distinction at this point between al~bkëim al-wasJciyya and al~bkëim 

al-taklifiyya. AI-TakITfiyya ore those rules of law which come into effect by 

the declaration of the lawgiver. They ore declared to be "amr (command), or 

nahy (prohibition), etc. The five well-known values of obligatory, recommended, 

etc. , belong to this category of rules. Since al~bkam al-taklTfiyya produce 

direct obligations, a necessory condition for their being fulfilled is the intention of 

the mukallaf to do 50. Wafiyya ore those rules which ore not the effect of a 

direct command but which become effective because they ore auxi liary to direct 

commands. 

With the above distinction in mind, Shë.tibf says that if an act is connected with 

a qa~d, 'dabkàm al-takIHiyya become effective in connection with this oct. 

~ .. 
If the oct is performed without a definite intention, 0L-abkém/aklifiyya will 

not be effective. 

One possible objection to this position may be drawn from the cases of acts clone 

under ikrah (duress) and hazl (joke) where the intention of the mukallaf is not 

connec~ed with the acts in question, yet, juridically the acts are consiclered ta 

be valid. (325) Shêi!ibf' s answer to this objection entails very significant 

\. 



points of philosophical interest. In brief, he seems to be maintaining a distinc-

tion between two standpoints of deciding the validity of an act; From the stand­

J ~, 
point of religion and morality the act is subject toi~kcim~taklïfiyya and here the 

intention must correspond explicitly with the act, otherwise, the act is not val id. 

From the juridical standpoi nt 1 in cases other thon (ibadët, expression of intention 

and its correspondence with the soid act is not a necessory requirements; an act is 

valid and subject to juridical consequences even in the absence of a corresponding 

niyya. 

The source of confusion has been the question of consideration of niyya in the 

above cases of duress and joke. The niyya, here, is not lacking in an absolute 

sense. Shëtibi, therefore, begins his answer by explaining various senses of the 

considerations of niyya. In its general sense, niyya (in the sense of volition) 

is a necessity ("çlarüra") for the validity of an action. This is so because 

the doer of an action insofar as he is mukhtâr (one who has a choice, freedom of 

will), has intention implicity necessarily in his action, whether his intention is 

to be obedient to the command of the lawgiver or note From this standpoint 

intention is absent only in such cases as, for instance, when a certain action is 

performed bya n'O'im (a -person in sleep) or by a majnO'n (an insane person). 

Having no ikhtiydr, individuels in these states, are not mukallafin. Those acts 

which are done with ikhtiyàr, however, cannot be considered as lacking niyya. 

Hence acts performed under duress or as jokes will be judged, juridi ca Ily, by 

such intentions. This sense of theconsideratioi1 of niyya is from the standpoint 

J' J.~ 
ofka~kamkwa~Ciyya. As has been explained earlier, from the standpoint of 



wa9tiyya, on oct becomes valid and its juridical consequences are effective, if 

the necessory conditions of the soid acts are fulfilled, ev en though a correspond-

ing ~be absent in that act. For instance, if a persen returns the deposit 

to its owner, even though unwillingly, juridically his act of returning the deposit 

is valid. (327) 

Unlike the above-mentioned general sense of the consideration of niyya, the 

consideration in the special sense demands the intention to obey law. In this 

specific sense the consideration of niyya becomes a necessory condition for the 

validity of on act in cases of Cibadat. It is 0150 necessary when one wants to 

transform 011 his acts, (ibadàt or cadtJt, into taCabbudat. Free actions (al-aC'màl 

al-dakhila ta~t al-ikhtiyar) con be changed into ta<abbudi, if the intention of 

obedience accompanies them. This sense of consideration of niyya is from the 

~- t>J-~ 

standpoint of,obkam/aklffiyya. As discussed earlier, from the standpoint of 

taklifiyya on act becomes valid and the jazaJ becomes effective only if the act 

is accompanied by the intention to obey the Shari'. 

The niyya of obedience is understood as meaning that the intention of the mukallaf 

in performing an act will be in conformity with the intention of the lawgiver in 

instituting the law, i.e. with the ma~laba of the people. (331) From this stand-

point any oct by which one intends what is unlawful, becames void (béiril). 

The reason for this judgment is that things are allowed in arder to achieve ma~laba 

and remove mafscda. A contrary intention with respect ta these lawful things 

would be equivalent to seeking mafSlda and preventing ma~laba which ,is contrary 

to human interest as weil as to ~. (333) 



ln the Iight of above discussions, acts may be of the following four types. First 

there are those acts in which the oct and the intention both conform with the 

objectives of the lawgiver. Second, there are those acts in which both do not 

conform. Third there are those in which the oct conforms, but the intention does 

not. Fourth there are those in which the intention conforms, but the.act does not. (337) 

The legal value of the oct in the first and second type is obvious. In the third 

type the doer will be considered disobedient only for his intention but not for his 

oct. In other words, he hos violated the right of God, not the right of men. (338) 

If 0 mon knows, however, thot his oct conforms to the objectives of the lowgiver, 

although his intentions do not, then he is to be the more blamed because he is 

toking advontage of his oct for sorne other objectives. (339) 

ln the fourth type, if the doer of the oct knows that his oct is contrary to the ob­

jectives of the lawgiver then his conduct is similor to ibtidac (bid'"a, innovation 

in religious motter). Bidco as such is madhmüm occording to Shëtibl. He do es 

not occept the judgment of bidca made by sorne scholars. What is colled bidca 

mubarrarm or bidC'a madhmüma is understood by Shëribï in reference to the second 

type of acts above where intention and oct both are controry to the objectives of 

the lawgiver. (340) ln bidca per ~ the intention conforms but the act does not. 

Shatib., however, excludes those cases where the doer does not know that his 

act do es not conform. In such a case he will not be regarded as disobedient, but 

his oct will still not be considered as compliance (imtithàl). (342) 



Jalb al-Ma~laba 

It has been mentioned above that jalb al-ma~laba within the limits of sho,.:'jca 

6 
becomes a necessary requirement of niyya. The oct of seeking ma~laba occurs, 

however, not aJways in isolation; often it is connected with other acts as weil. 

Hence the questions that need be considered in regard to jalb aJ-ma~laba have 

to do with the following situations: striving for ma~la~ wh en the result will be 

harmful to others, and secondly 1 striving for ma~la~a for someone else. (348) 

ShoribÏ devides the situations where one' s own ma;;la~a may be harmfuJ to others 

into eight types of cases, according to the types of harm done. Harm mey be 

general to the whole community, or may be specifie to someonei it may be 

inevitabJei it may be avoidabJeJetc. (349-362) The main principle upheld 

in these discussions is that if there is an alternative to harm, the bad result 

must be avoided. Disregarding an alternative would mecn that harm becomes 

the only purpose of one' s action. (349) Furthermore, striving for malilaba even 

though i t may be harmfu 1 to others wi 1 J be a J lowed if there i s ma~laba for more 

people than are harmed. The right of striving for ma~laba will be given preference 

to the consideration of avoiding harm if it is weil known that a prohibition to 

strive for ma~la~a wi Il cause harm to the seeker. In cases where the seeker him-

self does not meet any harm but engages in efforts to achieve ma§laba that 

customari Iy lead to harm, it must be seen whether this potential harm is qatCl 
~ 

(definite) nëidir (rare) or zanni (probable). A man will be prevented from striving 
-- ~ 

for ma~la~a only if the harm do ne to others is qat<i. (348) 



The second question that needs to be considered in regard to jalb al-ma~laba 

is that of seeking the ma~la~a of others. As a general rule Sha!ibÏ states that 

if some one is obliged to seek his ma~Ii~, it is not obligatory for others also to 

seek his ma~II~ . . (364) This rule is similar to the rule of niyëiba discussed 

earlier. The main points that Shatil:i'i brings forth in this discussion serve to show 

that no man is under obligation to fulfil the specific obligations of others. We 

are not concerned here with the obligation of(ibëdét, as was made c1ear earlier 

in reference to niyâbq in thatCibëidât cannot be fulfilled by proxy. The obliga-

tions under discussion are those that concern this world. Such obligations, how-

ever, become binding upon others when the original mukallaf is unable to fulfil 

them, although they are necessities for him. For instance, the following obliga-

tions which aim at striving for , ma~lib of others,can be justified in terms of 

the above explanation: Zakë.it, lending money, burying the dead body, looking 

after the affairs of minors and the insane, etc. Among th.k~· obligatiori~" _--- -'. 

some which are general (or public) (kifë'i}lb) and some which are specific (<'alé 
JI -

al-tacyin) and individual obligations. The specific obligation cannot be fulfilled 
" '1 

by proxy. In such cases an individual is required to seek ma~lih for others, but 

only if his own ma~lib are not affected. A situation meeting this condition 

is possible if either the individual is capable of fulfilling his own as weil as 

others'obligations, or if other people are looking after his ma~lib. If he cannot 

fulfil both his and others' obligations at the some time, his obligation to others 

will give way in instances of particular obligations to a particular person. His 

own ma~laQa is to be preferred to others. If the matter at issue is a general 



obligation to othErs, then others must look after the individual' s obligations while 

he fufi Ils his dut y • (364-368) 

Shatib'i' s conclusions regarding the above two questions of striving for ma~laba 

are very significant to his legal philosophy. He seems to admit that by doing good, 

or trying to do good, i.e. to strive for one' s ma~la!ta, one May also actually do 

evil, i.e. to harm others. This would make . ~ sharT<a in some instances result 

in evil deeds. To rectify such a consequence, Shà!ib'f stresses that obligations 

be undertaken after considering their ends and consequences, and not on their 

appearance of good or badness. Furthermore, the goodness of obligations, or the 

ultimate criterion of ma~laba, is good of the larger number of people and harm 

to less of them. If the good of the few is harmful to many, it no longer remains 

good. 

The above conclusion shows that in Shëi!ibi' 5 legal thinking there are certain 

elements which imply law' s consideration for society rathcr than being an individual 

commitment towards the lawgiver. In fact, Shë!ibï even implies that by disregard­

ing the social implications of the legal obligation, one' s individual commitment 

to do good May result in evil. 

Shàtibi' 5 view of legal obligation as 0150 a social obligation is further explicated 

in his conclusions regarding the situation where one strives for the ma~laQa of 

others. 1 fa person has devoted himself to look after ~ '.- ma~lib of society it 

becomes a kind of societal obligation for others to look after maËlib of that 

individual. ShatibT states that this is why the obligation to pey zakéit is 



prescribed; mutual lending of money is allowed; and looking after the mainten­

ance of wife and children is required. In ail above cases the individuals in 

question, e.g. the po or in case of zakat, and wife and children, are unable to 

look after their own ma~Ii~, either because they are occupied with serving ,: ~ 

ma~li~ of others, as in case of wife, or they are simply incapable of doing so. 

Tabayyul 

Shatib'i defines bTla and ta~ayyul as follows: Il V\+ien a mukallaf uses certain 

means in order to escape an obligation or to make some forbidden thing permis-

sible for him, this use of means which causes an obligatory thing to become apparently 

non-obligatory and a forbidden thing apparently to become permissible, is called 

bila or tabayyul". (379) These means are either apparently permitted in 

Share, or are not permitted. They work either by rendering a rule inapplicable 

or by transferring the consideration of the matter at issue. (378) 

Ta~ayyul, according to Shà!ibi, works on two premises: 1) it strives to transfer 

the value of one legal act to another legal act externally, i.e. merely on the 

basis of apparent similarity between the two acts. 2) It disregards the inner 

meaning (i .e. ma~laba), of the acts on the basis of which the acts were originally 

intended by the Sharic , and by doing so reduces the value of these octs to be 

means to certain other acts, whereas they were meant to be the end. Shàtibi 

illustrates it with the following example: Someone wishes to sell ten dirhams 

in cash for twenty on credit. Because of the prohibition of usury, such a trans­

action is not allowed. This person evades this prohibition by the following bila. 

He buys a piece of cloth for ten dirhams and sells it for twenty on credit. To 

refer to the above premises, he transferred the value of the act of selling the c10th 
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the case of one who uses the confession of Islam to save his life. In their 

motives both cases are similor, for both aim at a ma~laba dunyawiyya. In the 

latter case, however, since the real intention is different from that of a ~Ï1a , i.e. 

one confesses but does not believe in Islam, he is seeking a mafSlda in the here-

after, and hence the use of the confession is not lawful. (387) 

The third type of biyal are those the legal validity or invalidity of which cannot 

be decided as c1early as in the above types. Neither is it clear that such biyal 

agree with the intentions of the lawgiver nor can it be said that they oppose it. 

Hence it has been controversial. ShâtibÏ illustrates this type with two cases; 

nikà9 al-mu~allil (marriage of a divorcee with a person other thon her husband 

in order to make remarriage with the husband lawfuJ) and buyù'al.!ajal (sales on 

credit). Shàtibl finds it impossible to decide in favour of or against the practice 

of those two Qiyal. He is of the opinion that those who regard this type as for-

bidden, believe that it is against 1:-2 ma§laba, or in other words, is an inte.::..nstional 

violation of SharÏ(a. He disagrees with this conclusion. (388) ShètibT only 

provides the arguments of those who are in favour of these two biyal, but does 

not give his opinion in favour or against them. (391) 

CONCLUDING REMARKS 

Having investigated Shéitibl' s doctrine of . magéisid according to his own formu-. . 
lotion and the structure of his own presentation, we are now in a better position 

to infer the basic components of Shèitibl' s concept of ma~laQa and its significance 

in his legal philosophy. What follows is not a conclusion in the proper sense of 



the word, but rather a reconstruction of Shatibï' s concept of mai/aba from his 

own statements presented above and their implications. 

As must be evident from Shà!ibl' s definition of ma~laba and its various aspects, 

the essential element in his concept of mai1aba is the consideration for and 

protection of the necessities of human life. The five aspects of f t~ maqà~id 

serve further to establish this point. The first aspect reveals the necessary 

relation between human needs and maslaha and sets out further details of these , . 
human needs in different areas. The second aspect discusses intelligibility as a 

qualification of legal commands, which implies that a major role is allowed to 

human reason, in the interpretation, justification and extension of the rulings of 

: ,; C sharT<'a. The third aspect discusses the doctrine that harmful things which 

impede the satisfaction of human needs are revokable. Contrary to the views of 

the ~üfrs and some jurists the mailaba of man or the gool of law does not result 

in the negation of these needs. The fourth aspect reveals the meaning of obedience. 

ln its narrow sense, obedience means to comply without asking for the reason Iying 

behind the command. This meaning of obedience applies essentially to the 

(ibëidàt. The other areas of life, for which Shëi.tibl uses the term (adet, are bosed 

on ma~/aba. There is a second meaning of obedience, therefore in which 

obedience signifies to conform to the objectives of the lawgiver, or to obey the 

intent of the law. This sense applies both to Cibëidat and Codet, but implies that 

obedience in matters or<ibëidéit means ta(abbud and in matters of<adat to fol\ow 

ma~la~a , because these are the objectives of the lawgiver. This point is 

elaborated in detail in the fifth aspect of the maqoiid. The basic components 
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of Shatib'f' s concept of maflaba are, therefore, the followi ng: 1) the considera-

tion for the needs of man, 2) the rationolity of law and the responsibility of man, 

3) protection from harm, and 4) conformity with the objectives of the lawgiver. 

The jurists preceding Shëi!ibT had divided ma~laha into s!arürf, ~aiï, and tabsfnf 

types only to reject the latter two as less satisfactory bases of legal reasoning. 

Shëi!ib'f, in contrast, sees the latter two categories of maslaha as layers or zones 

that are meant to protect the ~ type; they complete and supplement ~arürr 

ma~laba. The rejection of the bâjl and tabslnl categories m'à'y not immediately 

affect 9arürf ma~laba but, eventually, such a rejection may disrupt the ~ 

type as weil. This structural approach to moslaha makes Shàtibi' s conception 

more integral than that cf others. 

Shëi!ibl, however, distinguishes between two conceptions of ma~laba. Ma~laha 

as conceived in câda is ess~ntially , ra~laba ~~nyaWiyya, which does not look 

beyond this world. 

Ma~laba conceived in connection with sharT(a takes into consideration "~a~laba 

C\r.-ukhrawiyya 
al- IÎ<.~-

in addition to~ma~laba I~unyawiyya. Ànother factor that distinguishes 

the conception of mailaba in sharlca is its simple and abstract nature. Ma~laba 

in<ada, although conceived as not-mixed, yet is found always to be mixed with 

mafsada and non-ma~laba. In cada, t',~ masla~a in an act is determined by weigh-

ing the elements of ma~laba and mafSJda; whichever dominates gives its nome to 

#- ~-
that act. ~ Maslaha ,shar<iyya does not reject this process and the conclusion drawn 

l' 

from it, yet as:~a~laba~ar<iyya constitutes a legal obligation, it accepts only 



the dominant aspect as a requirement of obligation and rejects the other part for 

this purpose. 

1\1.- ~-
The relativityof mailaba in coda and definition of~mailaba shar<iyya in reference 

l' ,e 
. ,J- ~- _ 

to domi n(lting A ma~laba f~ëdiyya i s fundamentally important in Sha!ibi' s lega i 

thinking. Such a conception of maflaba gives him the means to free Islamie legol 

theory From the rigidity with which traditionol view had invested it on both the 

conceptual and the methodological level. 

On the conceptuol level there were two main deterministic factors that discouroged 

ony trend towards odaptability in Islamic legol theory. One of these factors wos 

theologicol determinism springing from the concept of God as Omnipotent and 

Absolute Authority. The negation of causa lit y il'l relation to God' s actions and 

the denial of man' s free will provided this determinism with further rigour. 

Shëtib'f' s conception of legal obligation which takes cada . ---
into consideration along with Shar1ca, making ma~laba the common element of 

the two, provides justification for man' s responsibility for his legal acts, a res-

ponsibility that theological determinism would deny. The distinction between 

(oda and sharÎ(a as two different aspects of Divine Will, is a further attempt to 

solve the dilemma which theological determinism creates for Islamic law. The 

theological understanding of God' s Omnipotence, which demands, by necessity, 

no disjunction between God' 5 willing something and the actual occurrence of 

thot thing, forced most of the theologians to hold that legol commands are not 

necessari Iy backed by the Divine Wi Il; otherwise, they would be actualized 

immediately. 



Sh5!ibT rejected this mode of thinking. He emphasized that there is Divine Will 

behind legal commands, but this Will is tashric[ and, thus, distinguished from 

the type of Divine Wi Il which is takwTnT. Man is not involved as an agent in 

the aetualization of God' s takwlnT Will, but he is involved in God' s tashr1'i 

Will. Since man is a mukhtéir, the aetualization of legal eommands depends 

upon his choice. This position upholds the responsibility of man in legol aets; 

yet it does not reject the connection of Divine Will with legal commands. 

The second deterministic factor was moral and ethical and was introduced to 

Islamic thought by ~üfrs. The ~üffs viewed the whole concept of obligation as 

devotion to God even to the extent of denying the necessities of human life. 

This attitude resulted in virtual neglect of the major part of cadët as being bu~ü~ 

pursued for the sake of zuhd. In relation to Cibàdét their view of obligation 

demanded much more than formai fulfilment of the requirements in law for the 

sake of ikhlëis. Zuhd and ikhlë~ thus constituted the basic elements of the süff 
~-- --- . 

concept of obligation which they termed wara~ 

ln his analysis of taCabbud and ~u~ü; Shatibl shows the irrelevance of ethical 

determinism for legal obligation. Tacabbud means conformity with the objectives 

of law. Legal obligation does not demand more than what law has specified, 

and any additional requirement above and beyond the specifications of the law 

cannot constitute legal obligation. 

Shâtibl' s concept of ma~lalJa freed Islamie legal theory from its traditional rigidity 

on the methodological level as weil. On the methodological level the question 



of how to apply and extend law to new situations was hampered by theological, 

linguistic and logical factors. On the theologieal plane, major opposition to 

ma~la~a came from the denial of cause (Cilla) in legal reasoning. ShàtibT 

tried to solve this problem by distinguishing between the afcëil and the awamir 

of God. He argued that~illa can be attributed to God's abkâm and His awamir, 

if not to His af<ël. Secondly he demonstrated that the Qur'an even mentions 

Cilla for specifie commands. Thirdly, after making an analysis of Divine 

legal eommands, Shëi!ib1 concluded that these commands not only have a purpose 

and motive but also that this purpose is mal la tta . 

On the plane of language legal formalism and Iiteralism had been acceptable 

to jurists in general. Even the method of analogy and interpretation by implica-

tion, in the final analysis, inclined towards literalism. Shatibf rejectE:d this 

method in two ways. First, by his theory of~~~lëila ~~liyya, he laid stress on 
IÎ.--~ 

the significanee of meaning, more precisely on contextual meaning, rather thon 

the letter of the law. Second, he emphasized that even in interpretations by 

implication the maqà~id of the iliQ.rJ:9 should be the basis of reasoning. Such an 

interpretation required induction rather than deduction in the process of legal 

reasoning. 

On the plane of logie, the Fear of arbitrariness had become a major source of 

rejection of ma~laba. By giving substance to the concept of ma~laba through 

conceiving it as a stPJcture and confining it to five specific areas of human needs, 

ShëtibT defended the concept against its becoming merely personal and relative. 

Moreover, by suggesting that maslaQa is based on istiqrë' rather thon the method 

of analogy From fXlrticuiar to particular, ShéitibT argued that ma~laba is based 



on surer grounds. The proponents of analogy argued that a decision reached by 

analogy having been deduced from a specific ruling of a legal text logically 

constituted yaqTn. Reasoning in terms of maslaha provided only zann. Using 
_-&-...L- __ 

the seme terms, ShëitibT argued that the method of analogy led, at the most, 

to ghalbat al-~ann, and not to yaqTn. A decision in favour of oneCjlla does 

not rem ove the doubt that there may be another <illa which is more valid. 

Secondly there is no way to ascertain that the <'il la for which one has decided 

is also the one in the mind of God. These decisions are based on onels best 

judgment which amounts to probabi Iity, not to certitude. If this be the case, 

a ruling based on induction is more valid than one based on deduction from one 

parti cu lar ru 1 i n9 • 

ln the light of the above analysis we can discern a trend towards a view of Islamic 

theory by Sha!ibT that permits adaptability. His understanding of rm~laba as 

a principle of adaptability to human needs is based on certain distinctions that 

evolved out of his analysis of the concept. The most significant among the se 

distinctions were those between Cada and sharl(a and between <-odat and Cibadat. 

For a better understanding of Shëitibl' s view of legal theory these distinctions 

need to be further ana Iysed • 
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NOTES: CHAPTER VII 

1 • The numbers in the parenthesis in the text of this chapter refer to the 

following: 

ShetibT, AI-Muwofaq(jt, Vol. Il (Kitëib al-maqë~id), ed. and 

comments. Dorez, (Cairo: Mu~tafa Mu~ammad, n.d.) 

2. See above Chap. IV, p. 19lff. 

3. See Chop. VI, p.265ff. 

4. Kwame Gyekye, "The Terms • Prima Intentio· and ·Seconda Intentio' 

in Arabic Logic", Speculum, XLVI,I (1971),32-38, also suggests that 

the term ala al-qa~d al-<1WM1I should be translated as 'primarily' , 

'initia"y~or 'directly' instead of • in the first intention' . 

5. See p. 373ff. 

6. See p.349. 



CHAPTER VIII 

CONTINUITY AND CHANGE 

ln Chapter V we noticed that in his f~, Shëtibi accepted 14 cases of social 

change and rejected 23 others. Among the rejected cases 12 belonged to changes 

in Cibëidëit and 11 to changes in laws relating to family, property, and to con-

tracts and obligations. He rejected changes in CibàdCit because he considered 

them to be bidc:àt. He rejected changes in cases of laws relating to family and 

property where they amounted to either confusion or violation of the individual 

right of ownership and partnership. He rejected changes in cases of contracts and 

obi igations where they hampered the freedom of trade and commerce. 

The fact that Shëitibi did not accept or reject socia 1 change in toto and further, 

that he distinguished among various cases of change, indicates that Shatibl had a 

clear notion of change and of the interaction between social and legal change. In 

fact, as we shall see, in Shëtibi' s legal thinking social change and legal change 

are so much interrelated that one cannot be understood without the other. Although 

this relationship makes ShS!ibi' s views on change importantly relevant to the pro-

bJem of our dissertation, yet this complexity renders the analysis of his concepts 

much more difficul t. This chapter, nevertheless, attempts to outl ine Shâ!ibt' s 

concept of social and legal change in AI-Muw5faqët and AI-JC:ti~ém. 

ln reference to Shë!ibl' s terminoJogy, this chapter will deol with the following 

concepts: Shar"ica, c.A.da, bidca, and ijtihëid. An analysis of the term sharl'a 



reveols ShatibT' s concept of law in reference to change. The concept of <oda . --
expl icates the notion of social change and its relation to law. Bidca presents a 

concept of legal change which is generally 1 inked with social change. The con-

cept of ijtihâd explains the interaction of social and legal change. 

Shëijibf has defined most of the essential terms which he uses, but a definition of 

Sharf<'a does not seem to be attempted. An understanding of a term can, however, 

be obtained from other words used as its opposites or used in connection with it. 

Accordingly 1 we find that Shëjibi' s concept of SharTca is associated essentially 

with the notion of "revelation". 

On the epistemological level the terms ~ (human reason) and hawa (desire) 2 

are used as terms opposed to Sharl<a. Ontologically SharTca is contrasted with 

kawn (being) 3. This semantic opposition has significant implications for the con­

cept of Shari ca. Firstly, it indicates thot low is not arbitrary and merely based 

on personal 1 ikings. Secondly 1 the values on which Sharl<a is based are not deter-

mined by human reason. Thirdly 1 it implies that being opposed to kawn which is 

changing, Shar'i<a is eternal and abstract. ShëtibT distinguishes between kawn and 

Shari<a also as two different aspects of Divine Will. Kawn is the expression of the 

crea,tive aspect of Divine Will, and Shar;<'a is the expression of the legislative 

aspect. This distinction implies that in the first aspect there is a necessary connection 

between will and the occurrence of an event. This connection is not implied, 
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however, in the legislative Will. The details on this point have been discussed 

earl ier. 

The term Shar'i<a is 0150 used as synonymous with wa~y (revelation) 4. Since waby 

is a proeess and shar1<a is not, the synonymous use of the two makes sense only if 

we understand Sharï<a as the substance of the process of waby. As for explanations 

of the term through synonyms or substitutes for it, the qur1ën is equated with the 

ShorT (a. 
5 

The appl ieation of the term is also extended to Ijadith of the Prophet, 

the ~ of the Prophet and that of his eompanions; 6 but whereas the rulings in 

the Qur>ëin are certain (qatei), in general and in details, the ~ is certain only 

in general and is but probable (~anni) in detail. 7 The absolute and original 

Shari< is Allah only. The Prophet, muftis and mujtahids are also considered to 

be ~s by Shëtib'i, but they funetion on God 1 s behalf, 8 and not in their own 

right. 

The characteristics of sharl'a that Shëitibi has enumerated are the following: 

blessed (mubëraka) 9, Arabie 10, general (tummi&) 11, universal (c.amma; kul\ iya) 12, 

liberal (samba) 13, convenient (sahla) 14, proteeted (mac~üma) 15. 

The other terms that are associated with the term "Islamic law" are fiqh ond ~ 

al-fiqh. 

The ter'l1 fiqh is used by Shatibi more in ifs 1 iterol and essential meaning thon in the 

technieal sense. The phrase fiqh ol-shar;c a 16 as used by Shëi!ib'i may mecn "under-



367 

standing of the sharÏca", "investigatian of the sharlca" or "establishing the meoning 

'Thl/.. 
of sharl'a" • 
A---

ShotibT, however, uses the term "u§ül al-fiqh" more often and in a certain tech-

nical sense. In al-ICti~am, he defines it as follows: IIU~ül al-fiqh ll meons[ta 

infer, by method of} induction, universol [principles] From the evidencesf of 

ShorTc<v until the mujtohid finds them conspicuous (no~b Coyn), and the seorcher 

17 

finds them easy to applyll • 

The equotions he uses to explain the term show that his concept of u~ül al-fiqh 

is very closely connected with that of SharTco • He argues thot u~ül ol-fiqh 

have the some relationship to sharl'c thct the u~ûl al-din (the principles of religion; 

18 
1ss!!9.m) have. He exploins thot to QacJflbn ol-loyyib u~ül cl-fiqh meont the 

principles of the science of sharTc a (in the epistemological sense), whereas to 
19 

Imam al-JuwaynT they were the proofs (odilia) of shcrT(a. ShëitibT did not con-

sider them either as proofs or directives for shori ca, but as the principles derived 

20 

inductively from the underlying universol laws in sharT Ca. 

A summary of Shë!ibT' s view on the origins of sharT (a also reflects his concept of 

sharTc.a os a IIrevelotion". According to Shâribi, sharÏ (.a is the light of knowledge. 

ln their pre-sharTco stote, mankind sought their ends at random. Becouse of its 

inclination to passions and desires (hawa), the human reason wos unable to discover 

the ma~ëili~ (good) of ail mankind. Its efforts led only to confusion. It drew con-

clusions with defective analogies; it sought heolth from a sick body. Monkind was 

walking in reversei yet it believed that it was on the right poth. This state of self-
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assurance led to sheer determinism (iib~r) in the very concepts of freedom, power, 

and choice (aqdar). Necessitarianist values (bukm al-i9tirar) were attached to 

acquired acts (al-af<al al-muktasaba). Men were in this pl ight, when God showed 

His Grace and sent prophets to every people with share' i( (pl. of sharï<a). The 

Prophet explained to the peoples in their own languages what was the true, right 

21 
path. 

This account of the origin of sharl <a is difficul t to be interpreted in terms of time 

because Shëtibt on other occasions argues that there never was a time without 

sharita. This account th en con be understood either in a mythological sense or 

in the sense thot Shëitibi was referring to what he colis the fatra, the period of . ---
interval in between periods of revelations of shore' i~ 

The last in these series of revelations was sent to Mubommod b. ~bdullëih. God 

r~vealed to him His Book, the Qur/an. This book established the criterion of dis-

22 
tinguishing certitude from doubts. 

The Qur'an is the totality (kulliya) of sharÏ<o, the fountoin of widsom. /t is the 

source of sharl<a. 23 The Qur)én was revea/ed first in MecGa and wos continued 

in Medina. The universal principles were revealed in Mecca; they included among 

other things, belief in God, the Prophet and the Hereafter. These were followed 

by general rules such as those about proyer, alms, etc. Along with this were revealed 

general ethical rules about justice, virtue, patience, etc. These rules generolly 

concerned religion and social practices in the pre-Islomic period. Very few specifie 



~. 

rulings were revealed in Mecca. Wh en the Prophet came to Medina the territory 

of Islam had expanded. From then on, the general principles revealed in Mecca 

were complemented with additional particular rulings pertaining to contracts, 

h-b- - f - - - - fi- h t 24 pro 1 Ihon 0 intoxicants, proscnptlon 0 pena pUniS men s, etc_ 

The need for detailed rules might have been felt because of various reasons. Often 

there arose disputes among the people which required detailed judgments. There 

were controversies also because many people had accepted Islam while retaining 

their pre-Islamic mental attitudes and social habits. God revealed to themall that 

they needed, 25 sometimes in the Qur'an and sometimes by the Sunna. Thus the 

whole of sharl<a came to be completed in Medina, and God declared, "Today 1 

completed your religion ••• 11 

Thefuqahëi' attended to the task of applying these rules and prescriptions in further 

details. They searched the basis of these rules in order to apply them to particular 

cases_ This process was the method of ijtihad (Iegal reasoning). 26 

The above account indicates that sharl'a insofar as it is a revelation of laws by God, 

was completed in the days of the Prophet. As to the question of change in the days 

of the Prophet, Sha!ibï maintains that the fundamental principles revealed in Mecca 

were permanent; they were never changed or repealed, because they were the neces-

sery and essentiel matters. Abrogation (naskh) occurred only in particular details, 

_ _ 1 27 
not ln Uni versa s. 

ln other words, the finality and immutability of Islamic law in the days of the 
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Prophet meant the non-changeability of fundamentals of . ,ç sharf'a only. Legal 

change is, however, possibl e in individual cases. The question then is to ask 

which legal institution does Shâtibl regard as responsible for the function of legal . "" ...... 

change? 

As mentionéd elsewhere, two legal institutions are involved in this matter, futya 

and qaQc! ShatibT considers qacJâ" and futyâ both as wilayât (administrative 

offices). 2~ liRe the est:~lishi ng of a government, they are al so kifa.liy:~ (soc ietal 
- ~ 

obligations).?9 ln Shë!ibi' s structure of maqësid, kifcPiyk in contradistinction to 
1 

~ayni,ia which are specifically individual obligations of each person, are an obli-
- t< 

gation for the society as a whole, somehow to be fulfilled though each individual 

may not be involved. Kif5 ' iyk, however, are still essential and necessary as they 
1 

are among the maqasid of sharPa. They are indeed complementary to ('ayn~~ 

because they make the fulfillment of the latter possible. ;; J<ifâ 1 iY,,6 oim at 
) 

achieving the corn mon good (ma~lib <'àmma) for ail the people, because one 

individual by himself cannat take core of his interests or his family. How con he 

attend to the good of the whole society? One necessarily needs co-operation with 

others. Consequently one works for his own benefit but also toward the interests 

of others; thus is the benefit of ail achieved by ail. Such is the manner in which 

general (public) institutions such as khil é.i fa , wË§!g, nigaba, Cjago' and futyëi 

came into being. They were recognized by sharf< a in the publ ic interest because 

were they to be abandoned, the social arder would be destroyed. 30 
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This clarification was necessary to show that futyêi and qago'being societal ob-

Iigation are necessarily linked with society and hence with social change. 

Their being classified among ... Kifà"f also implies that the mufti and the qoçli 

both perform their functiens on behalf of the whole of society. Consequently the 

interests of the society as a whole are required to be considered. 

ShëtibT do es not spell out the distinction between the functions of qàçlT and mufti, 

but from his discussion of fatwëi and iqtidë:, which follows, it can be assumed 

that, properly speaking, the institution of futy<l was regarded by Shâtibl as res-

ponsible for the interpretation of law and the adoption of legal changes. 

ShéitibT believed the mufti to be the deputy and successor to the Prophet. Like 

the Prophet, a muftI relays the commands from God, interprets shar'Tta for the 

people and executes them. More important 1 ShBtibT regards the muftI to be a 

lawgiver in a certain sense. He explains this opinion in the following manner. 

A '!WftÏ' s knowledge of sharl<a is gained either through transmission of tradition 

or through deduction. In the former case he performs as a muballigh (communi-

cator), in the latter he is a law maker (inshCi' al-abkam) which is the function of a shëri<. 

This function qualifies the mufti as a true successor (Khalifa) to the Prophet. 31 

ln regard to the question of authority (iqtidà'),32 Shatibi divides the wielders of 

authority into three categories. First are those in whose actions freedom From error 

(i~ma) can be demonstrated. In this category are inc\uded the Prophet, and the 

consensus of those people of whom it is customarily believed either that the y can-



not unanimously agree on error, or that such a consensus is sanctioned by sharfta. 

Second are those who by certain specifie acts claim the obedience of others. 

This category includes ~ukkam (rulers, officers) who pronounce this daim in the 

form of commands, and prohibitions or by signature. The third category of authority 

is one in which none of the above features exist. The first category is admitted in 

law without any doubt. The other two, however, need further consideration. The 

reason is that the objectives of authority in the case of these two types cannot be 

unanimously determined. Thus Shatib'i does not admit their authority to command 

obedience in law.
33 He, nevertheless, accepts the authority of a judge (bëikim) 

• h l" d . f 1 34 
ln t e app Icahon an executlon 0 --. aw. 

ShëitibT' s concept of authority seems to be based on two notions: (i~ma and qa!ciy}. 

Though ~ implies freedom from error, yet it cannot be understood in the sense 

of infallibility in Shëitibi' s terminology. To him c.j~ma is equivalent to Qiff 

(sofety, protection, assurance) from change or transformation; but not in a static 

sense. He explains that the (i~ma of the Qur7an has been attained through its 

wider study, preservation and the development of sciences relati ng to the Qur'an. 

The (i~ma of r: :e sharica in the hands of the generation succeeding Mubammad 

came to be as they inferred the rules of sharTca by seeking its objectives from the 

Qur'an and Sunna, sometimes literally, sometimes From its implications and some-

times by deducing the 1 cause' (<'illa) of the commando They applied these rules 

to cases that were unprecedented. In this way they made matters convenient for 

their successors. "This is the exact meaning of hifz •.• 11
35 

Shot.ibf's notion of 
~ 

- '1 
qa!<ixa wi Il be discussed later. What is important here is to note that the considera-

l' 



tion of certain conditions that would assure the continuity and permanence of 

the rules of law 1 is essential in Shêitibi' s concept of law. 

The institution of fUtyéi, however, does not function in a vacuum. Law con be 

applied, interpreted or changed in reference to society. The problem, therefore, 

can be formulated in the following question. Does Shëtib'i recognize the interaction 

of legal and social change? For the answer to this question we turn now to 

ShëitibP s view on coda • 
• 

CAda 

Shëitibi' s discussion of cëida turns around three problems; the constancy of càdat, 

the possibility of their change and their relationship with sharlca. Even his 

- c-
definition ofcada shows these predilections. According to Shëitibi "~ means 

nothing but thot a 9iven act, if it is supposed to happen without ony impediment, 

happens only in a certain manner which is known by other similor acts. ,,36 

Shëitibi' s defini tion partiolly resembles the theory of determinism. This 

deterministic element is the constoncy which Shëi!ibï colis istiqrëir (persistence) 

d . • - ( ") 37 an Istlmror conti nUit y • 

The continuity ofc:.ëidàt is a necessary condition without which the fulfilment of 0 

legal obligation cannot be conceivèd. The other element is the certointy and 

predictability of the r:ëda, as Shëitibi says "the occurrence ofc:.ada in the world of --. ---

existence is a known (maclüm) motter not a conjecture (m~). ,,38 Both elements 

ore such that their absence makes any low impossible. "If a divergence (ikhtilaf) 
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• d' ( - J'd 39 • Id • d' • 1 k' 
IS presume ln awa l, It wou necessltate a Ivergence ln aw-ma Ing 

(tashrlC); in classification of law (tartTb) and in promulgation (~), and 

Il 40 
~ : ~.~ sharTca would not be the some as it is now. 

ShéribT uses the term cëida in various meanings; sometimes he means simply 

habits and human behaviour 1 41 on other occasions it is equivalent to custom. 42 

It is also contrasted with <ibëidët so as to mean what the other jurists generally 

cali mucamalët.
43 

ln fact SharibT' s use of the term is inclusive of 011 these senses. 

This interpretation is admissible if we recall that Shatib'T contrasts sharT<a or)amr . -- -
with kawn. 44 The cada, then, would be related to kawn or the physical world, 

-- - --
as the counterpart of apkëim al-sharT<a, 

ShatibT' s concept of the continuity ofcëida, is questioned on two points, first on 

the ground that the continuity of a certain thing in this world is equivalent to the 

beginning of its existence, because for its continuity as for its existence it also 

requires an agent who, however, may possibly become non-existent. During the 

first period the continuity of the non-existence of that thing was possible, but 

when it was brought into existence, one of the two possibi lities was achieved, i. e. 

its existence; the other possibility i.e. its non-existence still remains. When it 

is possible to conceive the possibility of its discontinuity, how con one talk with 

certainty about its continuity? 

The second objection i s that very often events occur contrary to ('Oda (Khawëiriq 

al-<.Oda). This fact of actual occurrence supplements the above argument about 

the potential possibility of non-continuity of Câdat. How then con it be main-
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tained that the occurrence of <'ëdët is known with certainty? 

ShZltibT replies tOOt it is by tradition (samc) that we know the possibility of con-o __ _ 

tinuity. The possibility of discontinuity maintained in the objection does not 

contradict the position of tradition, because the notion of possibility is logical 

(al-jawaz al-Caqli), while tradition is not concerned with possibility but with 

occurrence (wuqü<). Many a thing happens although logically it is possible for 

it not to happen. In fact the term "possibility" (jawëiz) refers ta the "possible" 

i tself, whi le "necessary" (wujub) and impossible (imtinëC) refer to sorne external 

factor. Thus the latter cannat be contradictory to the former. 

Second, the certainty and predictabi lity in Cadat do not con cern each and every 

ada. Essentially they concern the universals of being (kulliyyat al-wujüd), not the 

indivduals. Hence if an individual deviates, this does not destroy the universal. 

The argument from khawariq <'d'da refers to individuals • . Furthermore, it is the 

occurence of khawariq (ada that assures our knowledge about the universal Cëdât 

d 
• 45 

an ".!Se~. 

From the above it can be seen that in a fashion similar to his views on ~, 

Shëiribi believes in the conti nuit y of only those <awëi'id which are universal. 

The acceptance of their continuity is not only an actual fact, but it is also 

necessitated by the requirement of a stable base for law. The <awà'id which accept 

change are more in number than those which are immutable. ~harq (ada is not 

a proper example of changing 'ëidëit; in fact kharq'dda is a breach of a universel 

cada, and hence it happens seldom. Shéitibi, therefore dismisses kharqCada as a 
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serious objection to the continuity ofC'5dat, as weil as an example of change. 

cJ- ai' 
Shâ!ibT classifies lawëPid rustamirra, in reference to shari'into two kinds: shaff~b, 

which are introduced or sanctioned by sharÏ'a and CawèPid jàriya bayn al-khalq,46 

those which are current among people. These two categories are not exclusive of 

each other; the first category also belongs to the habits and customs of the people. 

~c necessarily gives consideration to <Owëi'id jéiriya, because in fact Divine law (s~t 

Allëi~ corresponds with the cawa'id in general; hence the sharl<a was instituted com-

. h h • •• f (, -I·d 47 
mensurate Wlt t e institution 0 awa 1 • 

Sh6ribT believes in the relationship of sharf<a to <ada more thon in the relation 

between sharT<a and <aq!. As mentioned earlier, it was in the periods of fatra 

that the philosophers «uqaléi') claimed to know good and evil by reason alone. 48 

According to Sh3tibi, this was possible, in fact, only because the values of good 

and evil already existed as instituted in cadat, although they were confused. 

This is why ShàribT finds that the sharéi'i( have not rejected <ëidët entirely. In 

the case of the soorT'a of Muhammad, indeed, the sharï<a confirmed ~ost -of the . -
<. éidët practiced by the people in the pre-Islamic period. Examples of such laws 

are the following cadëit which were regarded as good in the pre-Islamic period 

and were adopted by Islam: di~~ (blood money), qasëma (compurgation), 

gathering on carüba 
49 

(the ancient Arabic nome of Friday) for sermons, qirëQ (Ioan), etc. 

Shâtib'f illustrates the relation of sharT<a and '§:Qg by the case of khamr (intoxicant). 

"It was habitually used in pre-Islamic days. Islam came, and left it intact in the 

period before Migration and a few years after. The shar' did not 



pronounce any law regarding Is.b.gmr unti 1 the verse 'they ask you about khamr and 

maysir ••• ' .••• Then he explains that "the fundamental rule of sharlC:a is that 

when an evil (mafsada) in a thing transgresses the good (ma~laba), it will be 

evaluated as evil. The evils are prohibited, hence the reason for its prohibition 

is clear. In cases where the shari<a has not pronounced the prohibition, even 

though this aspect of its evaluation is apparent, the people will act upon the sup-

position that the original law established by the continuity of practice (coda) 

.• ,,50 
remalns ln tact. 

Sh5tibT' s discussion of the relationship of sharTCa and cada implies the aspect of . --
change as weil. The sharl'.Q. can change cada in certain cases, and vice ~, 

but more important is the fact that when a change takes place within an cada, it 

also effects a change in the shari'a rule. A thing which was relatively good be-

comes evil or vice versai the shari<a has to adjust itself accordingly. This 

takes us to Shëtibï' s vi ew of legal change. First we wi Il discuss the aspect of 

change incëidai then the problem of legal change will be dealt with. 

It should be noted here that in the usage of the term "change" Sho'!ibT includes 

both 1 horizontal' and 1 vertical' senses of change. The former is the change whi ch 

manifests itself in the differences in caddt among various societies, cities, countries, 

etc. The latter is thf) replacement of old <adat by new ones, or the development 

of these 'odat by additions or modifications. For the 'horizontal' his term is ikhtilèif 

and for the 'vertical' he uses the terms "taghylr ll and "tabdit". 

ai.-
Beside· ~ C'awëi)id,shar<iyya which do not change, Sho!ibf divides . 

f< 

into two: first, al-COwCi1id al-(omma, which do not change with time, place or 
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state and second, those which change, 1 n the first category, ShoJibi mentions the 

c:~ of eating, drinking, joy, sorrow, acquiring nice things, etc, The 

evaluation in these categories has been established on the basis of the awa id of 

pest generations; they have never changed. In fact they are based on the Divine 

law in Creation [Iaw of nature}. 

ln the second category are the"awa)id such as the forms of dress, styles of dwellings, 

etc" which change with time, place, and states. In this category, therefore, it is 

not correct to evaluate l''awa'id absolutely on the basis of post experience, Even if 

there is found sorne external evidence which proves the continuity of such an 

evaluation, it must be kept in mind that this decision of evaluation was made be-

cause of some external factor, not because oF ccida itself. Similarly the decision 

of evaluation in the present cannot be carried on into the future, or to the post. 

The reason for this temporal limitation is the probability of change. 51 

Sh- 'b';" d' f' f h' h 52 Th f" l'f' d h h 
0tl 1 Iscusses Ive senses 0 t IS cange, e Irst 15 exemp 1 le w ere t e 

change is From good (~usn) to evi 1 (qubb) and v~ v~, For example, keeping 

the head uncovered is regarded os evil in eastern countries but not 50 in western 

countries. Second, there is the change that results from the different interpretations 

of objectives, This change usually takes place arnong various peoples ( '>umattV, but 

it also occurs within one people, like the differences of the technical vocabularies 

among men of various trades and professions. Third, there is the difference of 

acts in mu(amalët (dealing with eoch other), Iike theC'âdo (custom) of receiving 

a dowry (~dëiq) before the consummation of a marriage. Fourth, there is the 

change resulting From the difference of considerations which are externat to the octs 

in question, for example, the difference in the criterion of maturity (bulügh) 



amL'ng various people, whether on the basis of puberty or on the basis of age. 

Fifth, there is the case of irregular ('awa'id which have become regular Cadëit 

for some people, for instance a person who is injured in such a place that he con 

no more urinate in the regular manner. The irregular manner of his urinating is 

an cèda for him. 

The illustrations oF changing <'awa'id show that Shatib'i admitted change in cèda . ---

in both 'horizontal' and 1 vertical 1 senses. This would then imply that shari<a 

insoFar as it is related to cada must also admit change. 

Shatib'i' s discussion of the problem of change in ~ can be analysed in at 

least six aspects. The first aspect is that of the universal principles on which 

the Sharlca is based and which underlie the Meccan part of the Qur'an. These 

principles are also called maqa~id al-sharÏ<a, and they never change. What are 

these uni versai principles'? Examples drawn From the Meccan revelations have 

been mentioned earlier. 

d t&. y 

The second aspect is that of/awa'id sharCiy,a. As mentioned earlier, they ore the 
I,--t '/:: 

(awa 'id introduced or sanctioned by sharl<a. In contrast ta the uni versai 

principles, they ore more specific and concrete rules of law. According to Shàrib1 

they also do not change. "Because," Shë!ibÏ explains, "they are among the 

matters included in the rules of sharÏca. Hence they do not change. Even if the 

opinions of the mukallafin (subjects of law) differ about them, it is not correct to 

change good into evil ••. For instance it cannot be argued that since the acceptance 

of the witness of slave is not disdained by the Cëdëit, hence it is allowed ••. If 



1 this were permitted it would constitute abrogation of the rules which are constant 

and continuous, whereas abrogation after the death of the Prophet is not valid 

(bâti 1).1153 

The third aspect concerns those (awèi'id which are either a means or a mediate cause 

(sabab) to the fulfilment of certain rules of shar1ca, Iike the physical capabilities 

to perform an oct, the (awë'id about maturity, etc. IISince they are mediate 

causes (sabab) for the' caused act' (musabbab), they are also commended by the 

lawgiver. Hence there is no difficulty in giving them due consideration and accept­

ing them as the basis of rules. ,,54 The problem then is to ask whether the rules 

of sharT<a would change if this basis changed. Shëtibi replied in the affirmative, 

saying "The rule of sharica will always be in consonance with these cawë>id. ,,55 

al- ~-
The fourth aspect is that ofl'"awêi lid rutabaddi la, the five senses of which have 

been mentioned above. Shêiribf explicitly argues that the rules of shari(a must be 

in accordance with the changes in this category of Cawëi id. 

The fifth aspect concerns the legal changes which imply that certain matters are 

not covered by Shar'ica so that additional rules are required. Sha!ibi regards this 

aspect as requiring further investigation. A certain badith lays down the rule that 

'the matters on which the lawgiveris silent, are forgiven «afw)'. This ~h 

admits that Shari'a does not coyer everything. The b~h, however, renders the 

position of those jursists questionalbe who maintain that there is nothing masküt 

(anhu (where lawgiver is silent), because they claim that every case is either 

covered by the text (man~ü~) or is coverable by analogy with the text. Ta avoid 



- , 
the conflict with the above ~h, they explain that the Sheiri' s silence can be 

removed in a number of ways; for instance, by way of isti~bàb, or by referring 

to the ShëriC~ explicit proclamations in laws revealErlbefore Mu~ammad, or by con-

fining the interpretation of the text to the generality of a specific ruling by dis-

regarding its modifications if they are not mentioned immediately after the 

1
• 56 

ru mg. 

Shëitib'f goes into a detai led analysis of the nature of this silence. He divides this 

silence into two types. First is the type of silence where there was no immediate 

cause for issuing a command and hence the lawgiver did not say anything. Second 

is the type where such a cause existed but the lawgiver still kept silent. Quite 

naturally, the second type is a form of prohibition. To interpret this silence as 

absence of ruling would thus lead to introducing a bidca. 

The first type is what con be properly ca lied "silence". Because of its obvious 

significance, Shëi!ibT' s explanation on this point needs to be quoted in his own 

words. 

One of them {the aspects of silenc~ is, that he keeps silent because 
there is no motive (dcS'ciya) that necessitates it [the rulinal ••• For 
instance the events that occurred after the (death of the) Prophet. 
They certainly did not occur in his Iifetime so that one can say that 
the lawgiver soid nothing about them, even though they occurred. 
They took place later and hence the people of Sharj'a were obliged 
to examine those events and to execute them according to what had 
been established es universel principles. 

The new things that the righteous ancestors introduced in Islamic law 
belong to this type. The exemples of this type are the ma~li~ mursala 
such as the collection of the Qur'on etc .•.• These are some of those 
things that were not discussed in Prophet's days, nor were they enquired 
about. Nor did they find place in social practice so that a cause for 

h •• h . 57 suc an enquJry mlg t anse. 



As a second instance, we may cite the category of 'afw which according to 

Shatibi falls between the halai (Iawful) and the harom (forbidden). This cate-. -"- -"--
gory also proves that he not only admitted the possibi lity of matters not covered 

by sharfca, but a Iso that they fa Il under the category of C'afw (silence or indif­

ference of the lawgiver)" 58 

The sixth aspect of change is what Shëtibi calls i~dath fT al.sharT'a (innovation). 

Sheitib'f does not believe in the legitimacy of ibdéth" He argues that ibdath 

occurs in sharTC'a in three ways. It happens first because of ignorance of the ob-

jectives of law. This is either ignorance of the tools that lead to an understanding 

of the objectives, such as ignorance of the Arabie language and its grammar, 

or it is ignorance of the objectives themselves" 

A second reason for iQdëth is tabsin al-7ann bill C"aql, to decide the vr1ue of a 

thing on the basis of rational speculation. A third cause is following one l s own 

desires in seeking the truth. In such a case the desire dominates ai1d even conceals 

the true evidences and leads to false ones.
59 

Bidca is one aspect of this ihdath. Ibdoth can occur in 011 subject matters of 

sharica l• while bid<a, according to Shëtibi, is limited to certain aspects. This dis--- --
tinction requires a rather detai led ana Iysis of ShâtibÎ' s concept of bid(a. . --

Shëitibf' s book al-ICti~m is specifically designed to discuss the problem of bid<'a. 

We need not go into the details of his arguments; what concerns us here is to discuss 



bidC'a as a legal change and the problem of its legitimacy. 

Shatib'i vehemently condemns bidca on at least nine grounds. 60 His reasons for 

. ---
condemnation can be summed up by saying that since shar1ca is complete and final, 

anyone who innovates, commits among other sins two grave errors. One is the 

implication of equality or rather superiority to God, the original lawgiver, because 

the promulgation of bidca implies that the innovator knows more than God about 

sharTca. Second, he relies more on human reason and desires thon on the intentions 

of the lawgi ver. 61 

ShëribT' s condemnation of bidC'a must not, however, be taken as condemnation 

of any and 011 legal changes. Not only would such a conclusion not conform with 

his views discussed above, but it would also give a wrong idee about Shë,!ibi' s 

understanding of the concepts of bid<"a and ijtihëd. 

Shâtibi explains that etymologically bidca comes From badafa which means to 

. -- ---
invent something new, the like of which has not existed. In a technical sense, 

however, this "new-ness ll and "invention" is meant in reference to sharl<a. 62 

ln reference to s,bgrTca human acts can be of three kinds: required, prohibited, 

or voluntary. The category of prohibited actions is governed by two considera-

tians. First, simply that it is prohibited by law, second, that it literally opposes 

the rules of sharTfa . It is the latter consideration to which the technical sense 

of bid'a pertains.
63 

ShëtibT gives two definitions of bid(a. The first is a definition that does not include 

(' ëidât; the second includes both C.ibadët and Ccïdët. The first definition is as 
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~: follows: liA way (tarrqa) of innovation in religion (dln) that resembles the L..-.-.!.....; _ 

way of sharT~ (tu90h1 al-tar1qat al-shar<iyya) and which is intended to be followed 

in order to strive in the utmost toward obedience (taCabbud) to Allah. 11
64 

The 

second definition replaces the phrase' in order to strive ••• ' with the folJowing 

"with the some intentions that Sharic aims for. 11
65 

Shëi!ibi even goes further to clarify the qualifications included in the definition. 

It is relevant to note some of these qualifications. The qualification of 'religion' 

(din) is significant because according to Shëitibi "if this way of innovation belongs 

to dunya (mundane matters) exclusively, it would not be a bidca. Examples cited 

. .. f· 1 f· . Il 66 are innovations ln cra ts, ln pans 0 cltles, etc. The qualification of 

'innovation' excludes those matters which have their bases in sharc. 

The qualification of 'intention of similarity with Shari<a' is also very important. 

ShëtibT is admitting that the intentions of the innovators are not bad in themselves, 

bui' he implies that they misunderstood the purpose of Sharl<a. Sh~tibT does not 

equate bid<'a with heresy only because it is a new thing. The key terms in this 

respect are' intention' and the' right understanding of the purpose of Shari(a ' How 

is this right understanding to be judged? 

ln one respect right understanding means correspondence of both intention and acts 

with the purpose of Sharl<a • . Shë!ibi elaborates the relatio!1ship of intention and 

act to the purpose of Shari'a, by describing four situations. First, if the intention 

of an oct and the act itself conform with the purpose of Sharl(a, the act certainly 

is valid. Second, the act is not valid if the oct and the intention do not conform 



with SharTeo. Third and fourth are the cases where one of them (the intention or 

the act) conforms and the other does not, Shëitibl makes a distinction; if the . 
intention conforms and the act does not, it is to be called bid<a. If the act conforms 

but the intention does not, the act belongs to the category of ri'a and hyprocisy.67 

A~a~li~rursala illustrate the type of new things where the intention and the act 

both conform to the purpose of Sharl<a. 68 An example of this type is the levying 

of new taxes in addition to those prescribed in the texts. The conformity of the 

act with the purpose of Sharfca and the intention in this case shOlW right understanding 

of Shgrl(a, and, further, the intention does not conflict with the objectives of 

ln the case of (lb5dot this intention leads to an exaggeration in ta<'abbud. For 

instance, in Shâtibt' s period the practice of chanting the names of God (al-dhikr) 

• . ·d d bl' 69 
ln congregation was consi ere 0 Igatory. This intention is absent in c.adât. 

Nevertheless wherever this intention (of simi la rit y) is absent in a new thing, even 

though there be similarity in aetuality, sueh a new thing will not be regarded as 

b'd' 70 1 a. Shotib'f gives the following as the exomples of the last type of new 

things: taxes levied on property in a specifie proportion and amount that resemble 

zakëit; use of sieves; washing the hands with'ushna (potosh); ereeting loft y build-- --
• 71 
Ings, etc. 

lack of such distinctions as above, in various types of 1 new things ' in Islamic law, 

hod made the concept of 'bidco ' both confusing and controversiol. The jurists who 

would accept nothing new in Islamic law rejected bid(a in any sense. Sorne jurists 



maintained a broad distinction between good and bad bidC'a. Scholars such as Ibn 

~bd al-Salam and Qarëifl have even divided bidC'a into five categories correspond-

ing to the five categories of legal valuation: obligatory, recommended, 

indifferent, reprehensible and forbidden.
72 

ShéitibT regards such a division as 

meaningless and irrelevant. With the exception of those bidt'a mentioned by these 

scholars in the categories of 'reprehensible' and' forbidden 1 the others are not 

ShatibT refined the meaning of the concept of bidt'a and made it more precise by 

clarjfying his terminology and fitting it inta a proper framework of legal philosophy. 

He showed that the bidC'a are of two kinds only, ~aqTqiyya (absolute),'icJéfiyya 

(relative). ~~id(a~aqiqiyya is that which is not proven by any shore; evidence like 

the Qur'ân, Sunna, ijma< or a reliable basis of rea5Oning, neither in general nor 

JJl- tJ-
in particular. ~;BidC'a içléiflya is that which mingles both aspects. In one aspect 

,,--~ 

it is connected with c:harcf evidence; in the other it is note It is only in the latter 

h . . b'd( 73 aspect t 0 t 1 t 1 S !2.!..Q3l. 

The common point in the two definitions of bidC'a given by ShëtibT, is the inten-

tion of the innovator to equal the lawgiver, and this is possible in C'adet os weil. 

o.bviously this common point can be taken as the essence in Shë!ibi ' s concept of bidt"a. 

Real bidt'àt according te Shéitibi, however, are only those which belong to Cibadat. 

Shëitibi argues this point in two ways. First he refutes the thesis of his opponenrs 

who maintain that were innovation possible in (ibéidgt, it would al50 be possible in 

'édat. Furthermore, there are a large number of ~ which predict the occurrence 



... 
of new things in later periods. 

Shëiiibf dispels this objection by saying that the controversy is not about the pos-

sibility but about the actual occurrenœ of bid<'a in C.ëidàt; hence the argument of 

• possibility' is not valid. As for predictions of changes in ahadith, the argument 

is misleading. These particular abëdith do not coll ail of these changes bid<a f 

and moreover, these matters are not condemned there because they are innovations. 

Shëitib'f continues by saying that were every new thing in (dd~t regarded as bid'a, 

then every change in matters such as eating, clothing, speaking, etc. f would stand 

74 
condemned. He su ms up his argument in the following fashion: 

There are cawà'id which change with time, place and name. If 
every change is condemned then everyone who differs in this 
respect with those Arabs who were in contact with the companions 
of the Prophet ••• will be considered as not following them and 
hence deviating From the right path. This is quite difficult to 
accept. 75 

The implications of the above statement are fundamentally important for the question 

of legal change. Shëitibi', here, is saying that there are large areas of life --- in 

fact everything except Cibadéit --- where the concept of bid<a does not apply. 

The implication is that Sharl ca does not control these arecs of life or at loost does 

not control in the sorne sense that it controls the relations of man and God. 

Shëitibi' s second manner of argument against including <'ddàt among bidCàt is the . --- ----
consideration of ta<abbud. As mentioned earlier, from the viewpoint of sharc, acts 

of the mukallafTn are of two kinds; Cadét and <ibadàt. It is generally agreed 

that C.ibëidëit are taCabbudi, but there is disagreement whether cadàt are also taCabb'Jdi. 
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Shatibi defines taCObbudi as "that the meaning of which cannot be rationally under-

stood From the act itself". Matters such as ritual c1eanliness, proyers, fasting and 

pilgrimage are 011 taC'abbud1. Matters such as whose meanings con be rationally 

understood and whose goodness or badness con be known are cëcIT. Examples may 

be seen in the acts relating to sole, marriage, lease and punishment for crimes. It 

is in this sense that <adëit are not taCabbudl, and hence the term bidca is not 

applicable.
76 

ln the Iight of what has been soid so far, it is possible ta reconstruct Shètibt' s theory 

of social and legal change as follows. 

One fj.nds a significantly elaborate conception of social as weil as legal system in 

Shatibl' s thought. The conceptions of these systems emerge from Sh6tibÏ' s analyses 

of <awa)id and Sharlca. It must, however, be noted that Shotibi sees both of these 

systems originating From one source, God, yet as they represent two different 

levels of Divine Will, they do not function in the sorne way. <Àda represents the 

level of~~ëida takwin1f""'where man has no choice but to obey the rules. In Sharlca, 

/... ~­

obedience depends on man' s choice. Human acts insofar as they belong to iréida 
r--

__ yyA _ ~-

takwinr' obey the laws of takwin necessarily, but I,hose acts which belong to iràda 

lll-tashr1<P'rtecessarily need man' s intention and voli tion for obedience. cAwoJid which 

cover habits in reference to individual and social practices in reference to individual 

and social practices in reference ta the community and laws of nature (kulliyot 

al-wujüd) in reference ta kawn, provide the determinism that stabilizes the function 

of a social as weil as a legal system. There are, of course, some deviations 

(khawariq) From this continuity of cawô'id, but these deviations establish (rather 



1 than destroy) the factor of stability. Such <awa'id which continue are called (À.e­
~. 

cawa 'id mustamirra and the rules of sharica have their basis in this type of C'awa'id. 
k ----

The connection of Shar1'co with the recurring Cowa' id make~ possible for SharT(a to be 

eternal and continuing. The eternity of SbgrTCa does not originate from the conti nuit y 

of cawëi'id, in the sense that the concepts and rules of Shar!<a become eternal 

because of these cawa'id. In fact SharlC'SI forms the ultimate basis which are abstract, 

uni versa 1 and general and, thus, is believed to be unchanging. The continuity of 

Cawo 1id makes the actualization of these ultimate bases possible. 

Shatibi clarifies that human reason alone could not discover these ultimate bases, 

hence this knowledge was revealed in two ways: on the one hand it was instituted 

in t'awëï1id, and on the other, it was revealed through Shara)i~ Human reoson was 

led either to total laxity or to sheer determinism in its attempt to discover these 

ultimate bases Trom <'awëi'id. Consequently revelation of Sharé.Ji(was necessary to 

save man from both extremes of legal attitudes. Leaving aside the discussion of how 

the revelation o(SharlCa differed from the attempt of human reason in this respect 

or how far it is a denial of any role to human reason, what is notable here is Shëitibl' s 

attempt to explain that Sharï~ aims at the good of mankind. Thisgood is judged in 

relation to and on the basis of <OwëPid. 

With the exception of universal principles, the cawo'id are, however, subject to 

change. SharTta is based on the unchanging principles of ~awa'id, which are thus 

o..R.- aI 
called/~ ASharciyya. Nevertheless the ~wa)id which belong to human beings 

al- td-
~YJwâ'id 1 Jariya bayn al-khalq) may change. Since Sharlca governs these <Owëi'id 



l as weil, it must respond to these changes. The mechanism of this response gives 

birth to a legal system. 

Shëiribi illustrates some such changes. The legal system faces one type of change 

when an individual, coming From a different social system, becomes the subject of 

another legal system, or the legal system is introduced where a different social system 

is in function. Obviously this change does not affect the fundamentals as it is 

supposed that the Cawa>id on which SharÏca is based are universal. Nevertheless 

this change requires to be accommodated in order to maintain the stability of the 

legal system. The second type of change occurs when the old practi ce no longer 

satisfies human needs, or when some new elements either From without or From 

within are introduced. Yet another type of change is introduced when social 

practices or institutions come into conflict with each other or with the purpose of 

lawi this conflict may arise From a clash of personal interests or because of certain 

new developments in society. Whatever the cause, the change in a social system 

takes place in such a manner that it requires a legal system to respond to these 

changes. 

The need to respond to social changes is essentially the result of the aim of the 

legal system at its own as weil as at the stability of the social system. Since the 

possibility of change is unending and the applicability of the rules of law to these 

changes is limited, it is out of this necessity that the legal system is organized on 

rational basis both in its principles and methods, 50 that it is manageable by human 

reason. Ac~ording to Shëjibi since human reason alone cannat achieve such 

organization, S~ has provided men with general guidelines. Among these guide-



V 71 

lines sorne can be tested in social practice and sorne note Those which cannot be 

tested are (ibadat and they are to be obeyed as such. Of those which con be 

tested and which are rationally intelligible - they are <ëid5t. The latter constitute 

the major area of human acts. Since it is possible to rationally organize the 

C-d-t 
~, . Sharl<a has left the details to be worked out by legal reasoning. 

The Islamic legal system, insofar as the princip!o:; are concerned, i5 revealed in its 

entirety in the Qur'an. Sh5tib'f divides the injunctions of the Qur'an into three 

categories: First the injunctions declaring lawfulness of things, second the 

declaration of prohibition and the third category is Cafw which refers to those 

situations that are not covered by SharT<a. Such situations wi Il be decided by 

loogal reasoning, the guidelines for which are provided in the other two categories. 

The decision about the situations not covered by Shar'f(a may mean application of 

established rules or it may mean extension of these rules. ShëtibT does not 

accept extension in the case of C.i b5dèit , but only incadat. The reason is that 

in(ibëidèit it is only God who can decide what is good for men. Consequently, 

the Qur'an being the last and complete revelation, contains all.that man needs. 

Hence there is no need of extension of Cibëdèit beyond what the Qur)ëin prescribes. 

Shatibl regards such an extension as bidfa which is to be condemned. 

Whi le (ib5dat are not rationally intelligible, the (adat are. Moreover, often 

in the Qur1an, an ci 110 is mentioned in case of <ëdëit which means that Shar1<a not 
--- --- ----

only considers them intelligible, but also extendible. 

Since the human reason is considered incapable of discovering the ma~ali~, yet as 
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there will be no more revelation ,)f Shara'iCafter the Qur'on, the situation demands 

that some system must be evolved to respond to the changes and to extend and 

apply the rules of law. According to Shalibi this is achieved through the 

institution of futyo and qacjèi. A mufti is a successor of the Prophet both in 

communicating the previous rules of law and in making new laws. A qOçJf applies 

and executes these laws. Whenever a situation arises where a member of the 

community feels that existing laws do not coyer or satisfy this situation, he takes 

this question to the mufti, who investigates the problem and provides an answer 

on behalf of the legal system. Most often these enquiries arise out of ignorance 

of the rules of law. Nevertheless a layman as weil as a q~9r moy often feel the 

rules of law to be insufficient in a particular case. In such an event, theyare 

supposed to refer to muftls. Implicitly there is a rejection of social changes 

relating to law, without formally accommodating them in the legal system. A 

more significant implication is that law is to follow social changes, not to initiate 

or plan them. 'To follow' here means 'to odjust itself', not 'toobey'. 

The process of legal reasoning through which a mufti responds to a social change 

in the framework of the iegai system is called ijtihëd. Ijtihëid is not simply a 

pro cess of adaptation of legal theory to social changes, but it 0150 aims at a 

rational attempt to accommodate the change and still maintain the continuity of a 

legal system. 
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For a better understanding of Shatibf' s discussion of i jtihëid we need to consider 

a few technical details first. 

A new case may either be provided for in the body of the rules of law or note 

Further, this provision may either be implicit or explicit. An implicit provision 

may either be in form of general rules or in the form of permission derived from the 

absence of any prohibition. The need and method of legal reasoning both depend 

on the nature of these provisions. In some cases ijtihëid may be continuously 

needed, while in other cases it may not be necessary.77 

The dependence of the method of legal reasoning on the legol provision means that 

to justify the validity or invalidity of the new case it needs to be axamined in 

reference to these provisions. This justification is exercized by demonstrating 

the correspondence of the essential elements in the new case with the basis of the 

legol provision. These bases which are called manoS, may be explicity known, 

or can be known by further ijtihéid. 

Shéiribi divides ijtihëd in reference to these ~I into four types: 1) Tabqiq 

al-manôt al-(amm: General verification of the basis of the rules of Sharfa. In 

this case, the rule (9ukm) in its shor<j precept (mudrok), as its basis, is already 

established. The function of the mujtahid is to verify the application of these 

general bases in the subjects of low, but sti Il in 0 general and universol sense. 78 

ln other words the bosis of the legol provisions are examined 50 as ta be applicable 



1 to a Il the muka IlafT n. The generality, here, is further eXplained by Sha!ib1 

to mean that this type concerns anwoC (species, types) of mukallafin, and not 

the ashkhâi (persons, individuals).79 It is called 'general' to distinguish it 

From the second type of ijtihad, which is specifie. Shëitib1' i 1 lustra tes this 

point with the Shar'i ruling that requires a witness to be <adl (just). The general 

and broad meaning of <'ad 1 is known, but to determine the characteristics and 

qualifications on the basis of which a witness can be universally described as <'ad 1 

is the function of a mujtahid. In order to verify this qualification in case of 

. 1 • •• 'L-d • . d 80 a partlcu ar wltness "tlna IS requare • Taqlid cannot solve this problem, 

because this process of verification can never end. Every new case is unique in 

. If • h' 81 1 tse ln t 1 S respect. Furthermore, SharTca does not pronounce i ts ru 1 i ngs to 

cover ail particular cases individually. The rulings of Shar1<a are general and 

abstract sa that they can coyer any new cases which are infinite.
82 

This is because of the above reasons that Shâ!ibi regards this type of ijtihEd as ever-

continuing. If one admits the discontinuity of this ijtihëd, one :nakes the 

application and extension of the rules of sharl<'a impossible. 83 Human acts 

never happen in the abstract, they always happen concretely and as individual 

cases. If this type of ijtihëd discontinues, the obligations of Sharl'a will exist 

1 • ,. cl cl' • 84 on y 10 man s min s, an not ln practlce. 

2) Tabciiq al-manà! al-khë~~: This type is different from the first one, as it 

concerns ashkhë~ {individuals}. This is more detailed and specifie. For this a 

mujtahid relies more on taqwëi (piety, prudence) and bikma (wisdom, inner reason).85 

3) Tanciib al-mana! (the refinement of the basis of the rule). The proper quali-



fication (wasf) is mentioned in the text of the ruling but in conjunction with 
---1.. 

another matter; the task of separating and refining this qualification is done by 

"t'h-d 86 ,~, Shotibi further explains that this type does not concern with the 

method of qiyàs, but is rather a type of ta'wTI al-fawëihir (interpretation of the 

literai sense).87 ln a certain sense it also belongs to what Shëitibl colis al-ijtihëd 

b• 1· , L"'- ( 'b' f ) 88 .-0 -.sttnooÎ reasonlng y ln erence , 

4) Takhrij al-mana! (deduction of the basis of the rules). This type refers to a 

text of a ruling where ~ are not mentioned. The manàt are found through 

the process of deduction. The method is also called al-ijtihéd al-qiyosT or 

. b 1 89 reasonlOg y ana ogy, 

Sh- 'b":' , 'h th f h fi' t' , 90 b at. 1 matntalOs t at among ese our types, t e .rst.s ever con ,"UlOg, ut 

the continuity of the other three clepencls on their neecl. The reasons for the con-

tinuity of the first type have alreacly been notecl. Shë!ibi explains the need of con-

tinuing the other three as follows: 

The new events which were not known in the post, in proportion 
to those which have occurred in the past, are very few because 
of the expansion of the body of rules due to the investigation and 
ijtihad of the preceding jurists. It is therefore possible to accept 
their decisions (taqlTd) in the major part of SharT(a, Il 91 

The need for ijtihad was often justified by the jurisl"s by arguing on the basis of khilëf. 

1 n other words if the opi ni on of scho lars di ffered on a certa i n poi nt, the case was 

considered open for ijtihéid, For Shàtib{~~is implied khilaf in Sharlca, which - . -- -
he vehemently rejected. He maintained that in its basis Shari~a is a unity; khilàf 

. 'h' d cl' b cl 92 .s ne.t er IOten e to ex.st nor to e perpetua te , Hence khi lof in this techni-

1 • ff' , . 'f " f .. 'h d 93 Wh ' 'f' .. 'h-d ca sense.s not su .c.ent to lust. y contlOu.ty 0 1.l.!!.!:@ • at lustr les I~ 

is the absence of rules to cover new cases. 



ln reference to legal material required for i.llihad, Shëi!ib1 finds in iitihëd three 

processes. One that depends on inference and deduction and hence is eonnected 

with written legal material. For this type a knowledge of Arabie language is 

inevitable. ShëtïbT clarifies that he cloes not mean the knowledge of grammar, 

94 
syntax, etc., but rather a knowledge of Arab usage. The second process of 

ijtihëd is that where it is not directly concerned with the text, but with the law 

itself. For this pro cess of reasoning, one requires a grasp on <ilm maqoiid al-Shore 

95 
(the knowledge of the purpose of law). In reference to the above-mentioned 

four types of ijtihad, the present process is particularly relevant to tabqTq al-manat and 

takhrTj al-manat. 

The third relates to deductions which require neither of the above types of knowledge.
96 

This process is, in fact, the application of the verified manat to specific cases. 
~ 

Consequently in this type of reasoning, two premises are involved; first tabaqquq 

al-manat (certitude of the basis of ruling) and second tobakkum (decision).97 

Shëtibl exploins further thot the method of deduction of conclusion in ijtihôd is 

quite different from what is followed by logicians. The premises here do not mean 

the formulation of propositions in accordance with the figures (ashkal) of syllogism 

known in logic. Nor does ijtihëd depend upon considerations of syllogism, such as 

tanoquçi (contradiction) and C'aks (converS:_,ion). If there is found any similarity, 

it must not be confused with the technical terms of logicians. 

al.- a(-

The closest logical figures of syllogism to the method of ijtihad are qiyas iqtiranT 
- fi-fi 

(syllogisrn by coupling or combining two propositions) or istithno'T {syllogism by 

exclusion).98 ShâtibT quote~Mëliki jurist Abü'l Walid ai-BoiT (d. 1081 



who rejected logician' s daims that there cannot be a conclusion without two 

premises, and, referring to ~, argued that it is possible to conclude from one 

. 99 
premlse. 

It is in the light of this explanation that ShatibT rejects the requirement of a know­

ledge of the rules of logic for sharcl purpose, 100 whereas knowledge of the 

Arabie language and that of objectives of law is considered sine qua~. As 

for other sciences such as the science of the readings of the Qur1an, or that of 

~adrth, or kaléim, they are not considered absolutely necessory. In fact, a mujtahid 

con justifiably accept the conclusions reached by these sciences as muqoddimëit 

( • f d' )'" 'h-d 101 premlses, oun atlons ln I~ • 

The above anolysis of ijtihëid shows that Shë!!ib1 sow it as a process of adapting the 

legol system to social changes. What distinguishes his treatment of ijtihëid is his 

outlook as a jurist. He looks upon ijtihad as a necessory process but neither 

open to everyone nor at ail times. It is exercised only when it is needed. TaqiTd 

for him is not a theological concept, but a practical necessity in a legal system. 
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between cadat and c.ibadat. Thus totality and completion in reference to 
(ibadat have been revealed and that nothing else by way of Cibéidèit is further 
needed. The totality, in reference to odat, means that the totality of basic 
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CHAPTER IX 

SUMMARY AND CONCLUSION 

Granadian society in the fourteenth century underwent certain very significant 

changes. These changes were both multidimensional and fundamental for the 

Granadian legal system; theyaffected the political, religious, economic and 

lega 1 structure of the society. 

a)..- _ 

SultSn MuJ;!ammad VfiGhani Billahls reign (1354-59/1362-91) was replete with 

depositions, intrigues, and assassinations. He eventually brought political 

stability to the kingdom by making himself an absolutely independent ruler. The 

Sulten secured his independence by weakening the political power of the offices of 

Shaykh al-Ghuzat, WazTr and QOQf al-Jam5ca. 

The weakening of the office of the Qëdi al-Jamaca affected the political power 

of the fugaho·in general. The fugaho'as a political and social group were very 

powerful. They held most of the administrative offices, and, further, they were 

the principal authority in religious matters and they controlled the institutions of 

learning. In addition, they were responsible for the administration of a consider-

ably large amount of trust property. 

The decline of the political power of the fugaha'began with the Sultanl s skillful. 

manoeuvres to become independent of the fuqaha~ There were a number of factors 

which facilitated the Sultanls success. One of these was the introduction of the 



state-controlled madrasa system of learning in the days of the Sultan's father. Oes-

pite the opposition of the fugahë' the madrasa system had succeeded and had been 

gradually making the fugohëi' dependent on the Sultan. 

The second factor was the penetration of taFwwuf and of $U'fl tariqas into Granadian 

society. The Sultan had bestowed his favours on the ~üfi shaykhs because the Berber 

mercenaries who constituted the armies of the SultSn were followers of the ~üff 

shaykhs. To weaken the power of the shaykh al-ghuzot and of the fugahëi' and to 

raise his prestige among these mercenaries the ~ would eagerly patronize 

taflwwuf. Furthermore, the ~ life, being simple and pious, appealed to the 

people at large, who compared~1âfï life with that of the fugaho'who Iived in an 

aristocratic style. The rise of the tarTqas which undermined the religious and legal 
.L-.....:.... 

authority of the shari<a was a real threat to the fugahà'. 

The above political and religious changes were further solidified by other factors 

which br.ought certain fundamental changes in the economy of Granadian society. 

Due to continuing loss of territories to Christians, agricultural land in Granada 

had become scarce. Furthermore, the Muslim emigrants from Christian Spain, and 

t'he Berber fortune-seekers From Africa were adding to the already over-grown 

population. Consequently every possible piece of land was being used for agricui-

tural purposes. Thus, new forms of agrarian property, new types of agrarian part-

nership and the practice of hired seasonal labour had become popular. 

To add to the complexity of the economy, the Granadian treasury owed to Christians 

and ta the Berbers huge sums of money which were ta be paid in cash. Hence 



state revenues had to be collected in cash. In addition, a number of new taxes 

were introduced. Since this economic situation aHected the gold and silver 

reserves in the trea su ry , a copper ~r was introduced, probably as a devalued 

currency. 

local crafts and industries supplemented agricultural production, but by this time 

they had naturally become of prime importance. In the Kingdom of Granada, silk 

was the most profitable export industry. The rise of the ltalion silk industry had, 

however, reduced the demand for finished Granadian products in the Mediterranean 

market. Now, raw silk was more in demande Hence the Granadian economy was 

geared to such demands. 

The Mediterranean trade had also developed rapidly. To me et the demands of 

Italian manufacturers, raw materials were imported from Africa and Spain. Granada, 

being connected with Malaga and Almeria, was situated on one of the very signi­

ficant arteries of trade that linked North Africa with the European countries. 

The signiFicance of trade was recognized by the rulers in these countries. Strong 

trade pacts among these principalities assured the safe transit of merchandise. 

The affects of the above-mentioned developments were very far reaching for the 

legal system in Granada. New commodities and ideas were being exchanged. New 

forms of transactions had emerged. The legal theory had to accommoda te ail these 

changes into the system. The existing legal system was not adequate for the 

new circumstances. The incompetence of the legal system was recognized by Ibn 

al-Khat'ib in his criticism of notaries and their outdated legal practice in regard 

to legal contracts. The internaI contradictions of the system were exposed under 

the impact of these changes. An indication of these contradictions is seen in the 



controversy over the demarcation of the functions of the muft~ and the qëdf. -- ~ 

Such was the milieu in which Shëtib1 (d. 1388) grew up in Granada. His training 

in fiqh brought him into touch with these problems quite early in his career. Later, 

he actively participated in discussions and disputations with other scholars on the 

problems arisng out of the social conditions mentioned above. Quite early on he 

realized the inadequacy of the legal system in Granada. The centre of his interests 

were the problems relating to Islamic legal theory and particularly the devices that 

the Malik; fugahô'had used to adapt Malik! legal theory to accommodate social 

changes. One such device was that of muroCët al-khilëf. By accepting a diver-

sity of laws as fact, the MâlikÏ fuqahé'came into possession of a legal device to 

accommodate new social practices. For Shétib'f, accepting a diversity of laws 

meant negating the very basis of law. On various aspects of this and other problems, 

he wrote to Maliki scholars in Andalus and in Africa. After a long search and in-

vestigation, he expounded his doctrine of maqa~id al-shari'a. He examined the 

traditionallegal theory in the light of this doctrine. The result was his book 

al-Muwdfaqët in four volumes. 

As Sh6tibt had expected, al-Muwofaqét was not welcomed. He was called a 

heretic. Alluding to a number of Shëi!ibi's actions in his public life: his opponents 

condemned him as an innovator. He defended himself against these charges by 

writing his other book al-I(ti~m in which he defined the concept of bidC'a. 

ln preparing his fat6wa, Shâ!ibl had further actual experience of the inadequacy of 

the then legal theory to meet the challenge of social changes. We have seen above 



that out of 40 queries that we have examined, 34 were related to social changes. 

Shèi!ibi found that the methods of analogy and of borrowing from other schools of 

law in the name of muretàt al-khilëf was not sufficient. 

The insufficiency of the provisions of Islamic law and the methods of Islamic legal 

theory to cope with rising needs were more conspicuous in the area of contracts 

and obligations. Growing economic activities, especially in trade and commerce, 

demanded freedom of contract. The Màlild fuqaho t found it difficult to respond 

to such demands. The new forms of contract had become highly complicated. The 

older framework of contract in Mëlikl legal theory, which still operated on the 

legal fiction of shirka fi'i-zarc derived from the early Medinese practice of agrarian 

partnership, did not provide sufficient analogies to new kinds of contract which 

were different both in form and in nature. The Malik; fugaho'tried to solve these 

problems by adhering to the method of analogy through various devices, but the 

search for parti cular precedents to parti cular CXlses proved unsuccessfu 1. A number 

of fuqahéi'were forced to fall bock on the original Malik1 general legal principle 

of maslaha. _. __ .-
Shë!ibl also had the same experience in preparing his fatéiwa. He too had to refer 

to principles such as ta shi 1 , maslaba and cadam haraj. He, however, realized 

that he could not apply these principles indiscriminately to ail areas of social and 

legal change. Under the influence of ta~wwuf, a number of new rituals had 

come into social practice. He regarded these rituals as bid(a and rejected them. 

The need for such distinctions impressed upon him the significance of investigating 
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the aim and purpose of law, the nature of legal obligation, and the method of legal 

reasoning. 

ShBribi found the principle of ma~la~a to be the essential point at which ail the 

enquiries about the nature and purpose of legal obligation, social and legal change, 

and the method of legal reasoning converge. At the some time this principle also 

provides the basis of the unit y that underlies the diversity of rules in Islamic law. 

The principle of ma~la~a, as a legal concept, however, has not been a simple con­

cept in u~ùl al-fiqh. Various theological, more!, methoàobgical and more 

recently ~ conceptions of ma~laba had posed serious difficulties for the use of 

ma~laba as a principle of adaptability. The AshcarT denial of causa li t y in God's 

actions made it impossible to analyze s~ commands on the basis of an <illa. 

The ~üffs denied anything that implied any pleasure for the lower sou\. Their 

emphasis on wara c, zuhd and ~ rendered maslaba simply into an indulgence in 

persona 1 desires. 

Methodologically, according to traditional jurists, ma~laha provided only a 

probable basis of reasoning if it was not supported bya specific legal Text. Tradi­

tionally, ma~la~a was classified from two perspectives. From one viewpoint it was 

divided into c?arüri, ~ajf and tabs'fnl with the lost two being rejected. From the 

other angle ma~laQo was divided into muctabara, mulgha and mursolo; as the 

first two were in fact covered by the legal Text, it was only ma~la~a mursala which 

remoined to be discussed. Consequently the discussion of ma~laba was reduced to 



a consideration of maslaha mursala. It is evident that Shàtib'i' s analysis of 

ma~la~a keeps the traditional criticism of maslaba in view. The first thing that 

emerges from his analysis of this concept is his stress on human needs rather than 

on its being sïmply a Divine prerogative in the absolute sense. From Shà!ibÏ's 

definition of ma~laba and its characteristics and from his discussion of its five 

aspects, it becomes clear that the essential element in the concept of maslaba is 

consideration for and protection of the necessities of human life in this world and 

in the herea fter • 

SharibT accepts the traditional division of ma~la~a but rejects the limitations on 

their validity. He finds 'iiii and tabsTOi types of ma~la~a to be complementary 

and to act as protective zones for the darürT type. The two are indispensible in 
L---

this sense. He does not seem to accept the other division, however. The term 

ma~laba mursala is seldom used in his discussion of ma~la~a, and when it is used, 

it does not differ in meaning from ma~laba. 

ln his analysis of the concept of ma~laba, Sh6tibÏ established certain distinctions 

to clari fy the confusi ons that had gathered araund thi ~ concept. He ana Iyzed the 

implications of ta<abbud, bu~ü~, and mashaqqa in order to elucidate the concept 

of legal obligation. He refuted the~ conclusion that abandoning of the bu;üf 

was an essentiai meaning of taCabbud. He explained that ta("abbud has two senses; 

one ta obey without searching for the reasons underlying obligations and the other 

to conform to the intent of the law-giver. Shàtib'i concluded that the first sense 

of tacabbud is applicable anly to the Cibëidàt which he distinguished from (âdet. 



The other sense was applicable to the entire body of legal obligations. Obeying 

"the intent of the law-giver meant to regard the mailaba or ma(,(ini in càdët and 

tal'abbud in the second sense or to obey the explicit meaning, in (ibëdCit. He 

further explained that taCabbud in the technical legal framework means that the 

area of <ibëdcit cannot be extended further than what has been revealed by the law­

giver. 

Shcitibi answers the theological objections to ma~lara by pointing to the confusion 

that had resulted from not distinguishing between two levels of the Divine Will. 

Divine Will at the legislative level does not operate in the some way as it does 

at the level of the Creation. The legislative will allows man l s freedom to act 

and holds him responsible for his acts. Human freedom and responsibi lit y logically 

require that the Divine Commands must be within man 1 s capability to comply with 

them and, further, that they must be intell igible. Intell igibility refers to both 

the linguistic and the rational aspects of the commands. Thus the factors of res­

ponsibility, intelligibility and rationality token together, necessitate that Divine 

Commands should be based on an explicit or implicitCilla, 50 that they con be 

understood, generalized and extended to like situations. Ash(ari jurists, in order 

b defend God's Omnipotence, were forced not only to deny . cilla in Divine 

Commands, but were also compelled to say tOOt a Divine Command does not 

necessÎtate the Divine Wi Il. Shë:iribT differentiated between two Wi Ils; the Creative 

Will which is to desire someone to produce a certain act. Thus, controry to Ash<"ar1s, 

Shë!ibi was able to mab it clear that a Divine Command with a legislative wi Il does 

not necessitate its actualization, yet it stresses the support of the Command by the 
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Divine Will. 

The basic components of Shatibils concept of ma~la~a are, thus, the following: 

1) consideration for the needs of man, 2) the rationality of legol commands and 

the responsibility of man, 3) protection from harm, and 4) conformity with the 

objectives of the law-giver. 

Shâtibi, however, distingUiShesfa~la~a 1harciyya from the ordinary concept of 

ma~la~a; the former is abstract and simple. Ordinary ma~la~a does not exist in 

pure and simple form; it always contains certain elements of maf!:OCla. Ordinary 

ma~laba is known by weighing the aspects of good and evil in an action; which­

ever dominates characterizes the thing in question. /~a~laba ~ha'<iyya as a legal 
/ 

obligation takes into account only the dominating aspect which is pure and simple, 

unmixed with mafsada. 

ln Shë!ibi' s understanding,cada and sharlca are very closely connected. Although 

both are willed by God, yet the former belongs to theCreative Will and the latter 

to the Legislative. TemporallyCada is unlimited but Sharl(a is limited. Except 

for certain fundamental laws cada may undergo changes, whereas sharlca insofar as 

it reflects the Divine Will cannot change. To find rules for new situations occurring 

because of changes in cada one needs to know the exact rule or the intent of the law, 

This intent con be known through studyingCada in combination with the principles 

inductively derived from sharica. 

The above-described concept of ma~laba 'NOS odmirably suited to Shë!ibl' s under-



standing of social change and to his views on legal change. According to Shatibf 

the Cawëi 'id or the habits of individuals and social practice alike are stabilized by 

certain universel laws which do not change. The changes that occur in society 

happen because of the movements from one place to another of individuals, or be-

cause of the movements of social customs along with the migration of people. 

More fundamentally, changes are genera"y produced by human needs. Itis when 

these social changes go beyond the provisions of the rules of law or when they be-

come tao complicated for the existing rules, that a mufti or muj tahid is summoned, 

tnrough the agency of a fatwa, ta examine the lawand legal theory as they re~ate 

to the changes in question. 

The process of legal change may be called ijtihad. Shatibi divides ijtihOd into 

four types. Although the' gate' of ijtihëd is closed in none of the types, yet 

Shàtibl was of the opinion that because of cumulative growth of fatawà and judicial 

decisions, ijtihëid may not be needed in many areas. For ShatibT ijtihad and toqlid 

are legal necessities and not theological obligations. Thus ShàtibT comes to a 

different conclusion about the principle of ijtihad. As has been poir.ted out, this 

rather legalistic and positive understonding of ijtihad is quite significant for 

Shatibl' s legal philosophY. 

Having summarized our findings, we may now draw conclusions in reference to the 

problem of the adaptability of Islamic legal theory to meet social changes. 

We have seen that Shàtib'f admits that changes take place in society and that the 

legal changes in the area of~ëidat accord with social needs. We have also found 



Shëitibi to believe tOOt although its general and universal principles remain un­

changed, yet Islamic law does accommodate itself to changes and that it favours 

the consideration of social needs in making its accommodations. According ta 

ShëitibT, ijHhad provides a method and process for legal change; ma~laba gives a 

basis and direction ta change; and the concepts of bidca and taC'abbud provide limits 

on social and legal changes. 

Through his analysis of ma~la~a as the purpose of Islamic law, ShètibÏ has tried ta 

free the operation of Islamic legal theory from a number of factors of determinism 

and rigidity arising out of theological and methodological considerations. In fact 

his concept of ma~laba provides a correction for many traditional as weil as modern 

misunderstandings of this concept. We need notrepeatall the points relevant to 

these corrections; it will suffice to say that contrary ta the general understanding, 

ma~la~a is neither u totolly relative and arbitrary principle nor is it strictly tied 

to qiyas or to specifie legal texts of sharl<a. It is connected with social needs at 

one end, and on the other it is inductively supported by sharTca • It is, thus, not 

a special form of analogy, nor is it an extra legal method of expediency to provide 

an area of flexibility in legal reasoning along with more strict elements of the 

law. To Shëi!ibl, maila~a is an integral principle that unifies sharPa, provides 

stability and gives direction to legal changes. 

It con be seen that Shëtibi had considerably improved upon the traditional philo­

sophy of Islamic law by refining and clarifying certain basic legal-philosophie 

concepts, particularly the concept of ma~laba. His views were quite fitting for 



the needs of Islamic legal theory in rourteenth century Granada. As we have seen, 

quite similar developments in the philosophy of law took place in Christian Spain 

that came to bear fruit in the sixteenth century in Suarez's philosophy of law. The 

difference was, however, that in Christian Spain those activites which continued 

through the sixteenth century later helped in the development of modern philosophies 

of law. In Muslim Spain, despite the fact that Shë}ibi' s phi losophy of law was in 

some respects si mi lar to that of Suarez, it did not gain acceptance, and the traditional 

view persisted. Why did Shatib1" s philosophy fail? 

To explain the failure of Shë!ibi' s legal philosophy on the basis of material and 

historical reasons will not be sufficient. His legal philosophy was revived in the 

Salafiyya and Liberal movements in the nineteenth century, and as various studies, 

such as those by A. Hourani and M. H. Kerr, have shown, once ogcin failed 

although the historical setting and cÎrcumstances were thi-s time more favourable. 

The reasons for this fanure must also be sought within Shë!ibT' s phik60phy and in 

the understanding of it by his recent followers. Since the matter lies beyond the 

scope of this dissertation we wi Il only suggest in respect of it thot Shéitibl' s recent 

followers do not seem to have accepted his philosophy as a whole. For instance, 

they refer to ma~la~a as a principle of expediency to be used in cases where the 

provisions of legal texts and the method of analogy do not suffice. This is not 

Shëitibi' s understanding of ma~laba but is rather a repetition of concepts long held in the 

community. Thus, in fact, these recent followers have not departed from the tradi­

tional concept of !!Ia~laba. 
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One would have expected that in view of modern developments in theories and 

systems of law, Shatibi's philosophy would have been further refined by .his modern 

disciples. Instead, they have remained within the traditional framework of legal 

methodology and have ev en interpreted ShëtibÏ' s philosophy in the some framework, 

Consequently 1 it was possible for scholars such as RashTd Riçl5 to blunt the thrust 

of Shëtihl' s philosophy by giving ShëtibT the image of a conservative, a crusoder against in-

novation and of a reviver of tradition. 

From the above observations it is possible to suggest that there is a significantly 

visible trend in Shëtibl' s legal thought towards a positive Islamic law. His emphasis 

on ma~laba and his attempt to free legal theory from theological determinism indicate 

such inclinations. To illustrate, we may refer to his demarcationof two areas of 

legal change. 

He stresses that no innovation can be accepted inCibëdét, whereas i,lcadat changes . --
are possible. The element of positivism iies in his theoretical justification of the 

above conclusion. He explains that Cibadat belong to that area of ma~liD which 

is known only to God. Generoillibëdat cannat be rationally explained. Since 

they cannot be observed and tested by human reason, they cannot be extended by 

analogy to similar situations. 

The area of cadat is differen"t, however. Not only are <odet based on mo~al ih, but -- -_. 
the commands in sharl<'a relating to cadêit usually provide the reason indicating that 

these ma~ëilib can be grasped by human reason. Further, C5dcil ore observable and 

they can be tested. This is the reason they are extendible by onalogy, and why they 

con be the subject of ijtihad. 
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Such arguments should have led Shëitibi to positivism in his legal phiiosophYi 

yet there are no expl icit statements by Sh5tibÏ showing such a tendency. 

The implicit positivism in Shëi!ibi' s legal philosophy may be further noted in his 

attempt to separa te law (fiqh) from theology and from ~ morality as set out 

in his definitions of legal obligation. Although he believed the origin of Islamic 

law to lie in religion and morality, yet he was able to maintain that theological 

and moral elements and the conception of obligation based on them could not be 

admitted into the definition of legal obligation. He was, however, reluctant to 

reject entirely the theological and moral implications of legal obligation. 

This reluctance, in fact, sometimes resulted in his allowing an element of confusion 

to creep into his definitions. For instance, we may cite his definition of ta'abbud. 

His illustrations of 'ibëdàt refer to the well-known Islamie rituals and other such 

acts which, aecording to him, should be accepted without rational explanation in 

contrast to Côdât which have rational bases. There are a number of oceasions,now­

ever, when he implies that even those legal commancls in the Qur'on, which do not 

concern <ibëidc5t such as those governi ng family relations, should a Iso be accepted 

without rational explanation. Does he mean that he extends the definition of 

taCabbud in the sense of 'ibëdëit to 011 the commands in the Qur'ën? 

ln the light of Sha..tibl' s philosophy as a whole, it is difficult to explain such de­

partures. Most probably these departures result from ShëitibÏ' s reluctance to accept 

thelogical conclusions of his attempt to separate the two levels of conceiving the 

legal obligation i.e. the level of the origin of legal obligation and the level of its 



definition and application. The first level may relate ta religion and morality, 

but such a relationship is not necessary on the second level. One can appreciate 

Shàribi' s reluctance if it is recalled that the legal system in his day, despite certain 

attempts, did not succeed in separating the jurisdiction of the muftf from tOOt of the 

qëidi. 
~ 

Furthermore, the mufti was a Iso regarded as a deputy of the Prophet, and 

as such his jurisdiction included both religious and legal matters and the bases of his 

authority were somewhat metaphysical; the mufti derived his authority from the 

metaphysical principle of continuity of Divine guidance through prophets, and after 

Muhammad through muftis. . ----

The qëicjf did not enjoy independence in the legal system; he had to rely on the 

mufti, who was attached to the court as a consultant, for the validity and legality of 

his decisions. Such limitations on the institution of the qadi inevitably infJuenced 

the concept of legal obligation. 

Inspite of his attempts to define legal obligation, ShatibT did not uphold the indepen-

dence of the qëiQi from the muft'L Hence his legal philosophy, despite certain 

elements of positivism, did not go far enough and, consequently, could not grow 

into a positive legal philosophy. This is probably the reason why this philosophy 

has also failed more recently when modernists have attempted to use it without 

supplying the necessary correctives. 

It may, in fine, be concluded tOOt, in the history of u~ül al-fiqh, Sha.tibi" s philo-

sophy of law marks a tendency towards "legal positivism". A proper understanding 

of its limitations, which had resulted from the particular historical nature of 



tf.:... ". Islamic law in this period, and of the ambiguities resulting from these limitations, 

may help us to reconstruct Shëitibi' s arguments to adapt Islamic law to social 

change. Such a reconstruction might hold a key to a fruitful adaptation of Islamic 

law to moclern cÎrcumstances. 



APPENDIX A 

A Summary-view of AI-Muwéfaqat 

AI-Muwafaqot is divided into five books: 

FIRST BOOK: "muqaddimët" (preliminaries). In this book thirteen prelimi-

nary rules are discussed. The main points made in these discussions are three: 

(i) The u~ül al-fiqh (principles of Islamic legal theory) are qatCï (definite), not 

~ (probable) as had been held by most of the mutakallimün jurists, 

especially by Ghazali and Ràz1. 

(ii) These principles must relate to furüC(the details of applied law} and to aemal 

(actions). This position was again taken in order to refute the mutakallimün-

jurists who had introduced problems of kalém into u~ül al-figh. 

(iii) The method of knowing the precepts of law must fulfi 1 the following three 

requirements: 

(a) the methods must be close to the level of common capability of 

understandi ng. 

(b) it must cim at being a means to taCabbud (bondage to God). 

(c) it must lay stress on a necessary relationship between knowledge 

and action. 

At this point Shàtibl goes into a detai led discussion about al-cilm (the knowledge). 

This entai Is the following problems: 

1. Definition of the proper (mu<tabar) shar'Y knowledge. 

2. Division of knowledge: (i) ~ulb (solid), (ii) mula~ (salt y, to add 

flavour), (iii) neither of these. ~ulb is the goal, and u~ül al-fiqh 

belong to this category. 



3. The role of reoson: human reoson (C'aql) follows, does not take pre-

cedence over the transmitted knowledge (naql). 

4. AI-Adilla al-shar Ciyya (Iegal evidences) are the only basis for a 

proper shar<i knowledge. 

5. The method of learning: of the two methods of leorning, i.e. ,gj-

Mushafaha (direct from the teacher) and mutéila"a kutub al-musannifin . ----~.-----

(indirect, by studying From books of authors), the former is better, yet 

the latter must supplement the former. 

6. The signs (amërot) of a true scholar with whom one should study are 

three: (i) correspondence of action with knowledge, (ii) direct 

relationship with his teachers in his education, (iii) imitation of his 

teachers. 

SECOND BOOK: Abkam (Iegal values), deals with forty-two problems. The 

discussion is divided according to the two major categories of legal values, khitàb 

al-taklif, concerning the va lues that result directly From a Divine command, and 

khitàb al-wade concerns the values that are the indirect result of that commando 
, . 

Khitab al-taklif creates five legal values: Nadb (recommendation), wujüb 

(obligation), Ibaba (freedom), karëha (reprehensibility) and man< (prohibition). 

Shëitibr considered ibâha as a middle value in this structure, hence a major part 
. ------

of his discussion on this category of values is devoted to i~. The main points 

of discussion are the following: 
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1. The definition and essence of ibaba, the mode of expression of the 

value and its various aspects. 

2. Relationship of ibë~a to other values. 

3. Relationship of .iba~a to the maqà'~id (objectives of law). 

4. Relationship of ibëba to the problem of Rights and Obligations (~uqü9). 

5. Ibë~a and <'afw (foregiveness), a new category suggested by Shatib'i - - . 
as a middle value between the Qu~ânic values of ~I (permissible) and 

baram (forbidden). 

KhitSb al-wac)c also crea tes five values which indirectly lead to the above-mentioned 

five. The above five are created as grades of obligation by direct command, but 

khi!ëib al-wa~C. creates values by instituting the requirement through one of the 

following five values: 

Sabab (mediate -:ause). 

Shart (qualification). 

Manie (preventive cause). 

~it;.~a/bu!lën (soundness/unsoundness). 

(1) 

(2) 

(3) 

(4) 

(5) cAzTma/rukhsa (regularity or allowance in the requirement). -- --'~ 

ln these discussions Shétibl defines these shar'Ï vaiues and establishes distinctions 

among them. His main concern is to know whether they are intended by the law-

giver as such or not. He also attempts to establish the two levels of this intention, 

the intention of instituting the requirement through these values, and the intention 

of requiring the performance of the action. For instance, a sabab act is required 

in performance but not the musabbab act although at instituting (wade) them 
-L-

the lawgÎver ' s intention embraced both. 



ShatibT' s interest in the question of the intention of the lawgiver finds more space 

in the third book. After he has shown the relevance of this question ta the dis-

cussion of legal values, he proceeds to deol with the question itself. 

THIRD BOOK: "al-maqoiid al-shar'iyya fi al-shari<a" (the legal objectives of 

shari a), Shatibf discusses the se objectives at two levels. On one level he treots 

the objectives of the lawgiver through the following four aspects: 

(a) the primary objective of the lawgiver in the institution of shari a. Shëi!ibi 

maintains that the primary objective is the ma~Iib of the people. He 

discusses the definition, types and structure of ma~li~ in order to show that 

the notion of ma~Iaba constitutes the central theme in sharTC'a. 

(b) the objectives of the lawgiver regarding the intelligibility of sharica. 

Here Shc'ilibT maintains that sharTca aims to reach ail people; hence it must 

be intelligible to ail of them. In this respect he discusses two notions: 

(i) (umümi1' generality in the use of terms and (ii) 'ummï~, consideration 

for the majority of the people in their capability of understanding and their 

command of knowledge of the sciences. 

(c) the objectives of the lawgiver in instituting the obligation. The main theme 

here is that ~ does not impose obligation which is impossible; yet this 

does not mean that the obligation does not entai 1 any exertion. The 

criterion in this regard is<oda, the common practice; if something is 

considered impossible in common practice, it cannot be regarded as a 

requirement by shar1<a. 
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(d) the objectives of the lawgiver in admitting the mukallaf (one under obli-

gation) as a subject of obligation. Shà!ibT here goes into detail in 

defining the objective of taklff on two levels. On the first level he 

deals with two types of objectives of the lawgiver; primary and secondary. 

On the second level he discusses the participation (~aH) of the mukallaf 

and concludes that his participation is exclusively conditioned by the 

objectives of the lawgiver. 

ShëitibT, however, makes a distinction here in reference to this participa-

tion. Although the second level is conditioned by the first level, there 

are two aspects to be distinguished. As far as obedience is concerned, 

there is no distinction among various categories of action, but insofar as 

reasoning is concerned, the distinction must be made between Cibëidàt and 

Cà"dcït. 

Considerable space is devoted to the discussion of <ada, its characteristics, and 

its various types from the legal point of view. The question of Kharq C'oda is 

also dealt with in detai!. 

The second level of discussion of the objectives has to do with the intentions of 

the muka Ilaf . 

Here Shëitibi deals with the questions of niyya (intent) and <ayniy.6 (particularity). ,C 

The main theme is that the intentions of the mukallgf must correspond with the 

intentions of the lawgiver. This is the reason why Shël!ibi condemns lJiyal (devices 

to evade law) and bidca (innovations). 
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FOURTH BOOK: AI-Adilla AI-Shari}j~ (Legal Evidences) 

I( 

This book is divided into two parts: 

1. The discussion of Legal Evidences in general. 

This part is divided into sections: 

A) General Principles: The following are the main subjects: 

1. Legal Reasoning (Nazar Shar(i) deals only with universals, noi' 
-.-&-_-

with particulars. 

2. The characteristics of Legal Evidences: 

Qat(i~b (Definiteness), 4anni~ (probability), supplemented 

by other factors 50 as to make them defi ni te • 

3. These evidences do not contradict Qa90yëi cUqül (rational propo-

siti ons). 

4. Every evidence consists of two premises; since they are definite, 

so 0150 is the conclusion. 

5. The evidences relating to (adat are simple (mutlaq) while those 

relating to tibàdat aremunqabita (stipulative). 

6. The evidences are general in application. 

7. The evidences are either burhëinî (offering a logical proof) or taklifl 

(obligatory because of command). 

8. General rules for finding out the evidences, for undertaking what 

they derr.and and for their application. 



B. Weaknesses of Legal Evidences: 

ln this discussion Shatibï deals with the following: 

1. Tashëbuh (equivocations) 

2. Naskh (abrogation) 

3. "Awamir - Nawahi (eommands and prdibitions) 

4. cUmüm - Khu~ü~ (general and particular) 

5. Sayân - ijmal (explanation and conciseness) 

Il. The evidences in detail 

Specifie legal evidenees are four: The Qur'éin l the Sunna l IjmâC (consensus) 

and Qiyas (analogy). Shâtibi dismisses the latter two, eontending that 

only Qur'an and Sunna are essential evidences. 

A) AI-Kitab: 

The main points of this discussion are as follows: 

1. AI-Kitéb is the whole (kulliyya) or the Sharlca. 

2. Almost 011 the eommands in the Qur'an are "universel". 

3. The Qur'ëm contains an explanation for each of its concise 

commands. 

4. The knowledge of the historical context of the Qur'ôn is essential 

for the following reasons: 

a) To know the mediate causes of the revelation of a commando 

b) To establish the differences between the verses revealed in 

Mecea and Medina. 

The former are universels and hence regulativei the latter are 

particulars and subject to abrogation by the lawgiver. 
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5. Arbitrary opinion hos no place in explaining a command in the 

Qur/an. 

B) AI-Sunna: 

The main topics of discussion are the followir:g: 

1. Definition of the Sunna 

2. The relationship of Sunna with al-Kitëb 

3. The various kinds of Sunna 

4. The Sunna of the Companions of the Prophet. 

FIFTH BOOK: Ijtihàd (Legal Reasoning) 

This book is divided into five parts: 

1. Ijtihëid: 

The main points of discussion are as follows: 

1. Two types of Utihëid, one whose results are immutable, the other which 

is continuously subject-to-change. 

2. The qualifications for ijtihëd 

3. The unity of the principle of Sharf<a. 

4. IjtihOd and Bidca 

5. The measures of Ijtihad: 

a) Sadd al-Dhara'i' (to block the ways possibly leading to an un­

desired action) 

b) Istibsân (juristic preference against strict analogy) 

c) The problem of Khilèif (disagreement) 
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Fatâwa (Responsa) 

1. Mufti (the jurist who issues "responsa") is the deputy of the Prophet. 

2. A fatwëi consists of a Il the three categories of qawl (statement), ficl 
- ----

(action) and taqrfr (confirmation). 

3. The qualifications of a mufti. 

4. The problem of rukh~ (ailowance) and fatwa. 

III. Iqtidé' (lmi tation) 

1. The meaning and nature of "imitation", the definition of muqallid (one 

who imitates) 

2. muqallid and lstiftèi' (the action ofasking for responsa) 

3. The problem cf choosing whom to imitate. 

4. The conditions for the pronouncing of a fatwa. 

5. Imitation of actions. 

IV. TaCarug (confli ct) and T arj1b (preponderance) 

The problem of choosing between contradictory or conflicting evidences 

and its various aspects. 

V. Su/al! Jawab (question and answer) 

This part deals with the rules of debate and defence. 

The following topics are discussed: 

1. <llm al-Jaclal (The science of disputation) 

2, ; :le meaning of question, division - and reprehensibility of excessiveness 

of questions. 



3. The difference between a mujtahid and a munotir (debctor). 

4. The method of argument: conclusion from two premises. 



APPENDIX B 

A Summary-view of AI-I(,tiFm 

This book deals with the question of BidC'a in ten chapters. 

Chapter One: The definition of Bidca 

Chapter Two: Condemnation of Bid<a 

Chapter Three: The condemnation of bid(a is general, the condemnation applies 

to 011 kinds of bid<a. In this chapter Shëtibi criticizes scholars 

such as Il::n c;A.bd al-Salam and Qarëfi who divided bid~ into 

five categories like the five legal values. According to them 

sorne categories of bidca are not only good and recommended but 

also come close to obligation. 

Chapter four: The details of the arguments of those who are in favour of bidC'a. 

Chapter Five: Two levels of bidcc; Bidca ~aqiq1~;eal innovation} and Bid<a 

i~èiff{;~lative innovation} 

Chapter Six: The legal value (b~m) of bidca 

Chapter Seven: The question of ~ in reference to taCabbudëit and cadët. 

Acccrding to ShatibT, legally, the value of bidra applies only 

to the former. 

Chapter Eight: Bidca and Ma~lib Mursala (The juristic consideration of the 

public interest against strict analogy) and ~n (juristic 

preference against analogy). Are they bid<a? 



Chapter Nine: 

Chapter T en: 

BidC'a as heresy: the heretical sectsi Schism in the Community -

The problem of the one Saved (nojiya) Sect. 

~ MustaqTm (The Right Path) and l.E.lli!§c (Committing inno­

vation) 

1. Types of acts which introduce bidca 

2. The causes of bid(a 

a) Ignorance of the tools (adwat) for knowing the ob­

jectives of Sharita. This generally means inCldequate 

knowledge of Arabie grammer and usage. 

b) Ignorance of the objectives themselves. 

c) Reliance on the judgment of human reason alone. 

d) Submission to personal desires (IttibëiC al-hawëi). 
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