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This thesis studies Shatibi's (d. 790/ 1388) frequently quoted yet little explored
and often misunderstood concept of maslaha. The thesis argues that Shatibi's
doctrine, that the protection of the maslaha of men is the main objective of Islamic
law, was a product of the grave need of his time to adapt Islamic legal theory to
new social conditions. Certain theological and moral considerations had limited
the validity of maslaba as a principle of legal reasoning. After an analysis of
such considerations, Shatibi proposed maglaha as the most fundamental source of
Islamic law. Shatibi was, however, reluctant to accept the logical conclusions

of his argument and let his definition of ta“abbud be ambiguous.

The study suggests that this doctrine could have led Islamic legal philosophy to a
positive outlook in separating legal obligation from theological and moral ones if

the analysis were carried on further to refine the ambiguities remaining in the

doctrine.
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CHAPTER |

THE PROBLEM

In recent years, a number of Muslim couniries’ governments have
adopted policies to initiate the process of social change and mo-
dernization of various institutions, perhaps the most basic of which
is law. Such attempts have been supported by Muslim modernism —-
a movement born out of the contact of the world of Islam with
Western Civilization == which aimed af adapting Islam to modern
conditions by renovating various medieval institutions. ~Various
segments of the Muslim people opposed modernization of Islam
claiming that the teachings of Islamic law did not allow any change.
The modernists, on the other hand, have consistently maintained that

Islamic law is adaptable to social change. -

The above controversy has brought to the fore the problem of the
adaptability of Islamic law which has been so widely discussed, yet
remains debatable. The problem has been generally formulated in
the form of the following question: s Islamic law immutable or is
it adaptable to the extent that the change and modernization sought

can be pursued under its aegis?
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Broadly speaking, there have been two points of view in answer to this question.
One view, which is shared by a large number of Islamicists such as C. S. Hurgronje
and J. Schacht, and by = . most of the traditional Muslim jurists, maintains that

in its concept, and according fo the nature of its development and methodology,
Islamic law is immutable and hence not adaptable to social changes. A second
view, which is upheld by a few experts on Islamic law such as Linant de Bellefonds
and by the majority of Muslim reformists and jurists such as Subhi Mahmasani, con-
tends that such legal principles as the consideration of maslaha (roughly translated,
human good), the flexibility of Islamic law in practice and the emphasis on

ijtihad (independent legal reasoning) sufficiently demonsirate that Islamic law is

adaptable to social change.

Recent studies have touched almost all the aspects of the problem of the adaptability
of Islamic law. Nevertheless, the matter still remains confused, if not unattended.
A clear analysis should not aim to settle the debate in favour of one or the other
view. In fact, the continuation of the debate points out, at least, the fact that
elements of both adaptability and immutability exist in Islamic law. An attempt

to decide in favour of one side, especially if it be motivated by dogmatic,

political, or apologetic considerations, may only further the confusion.

Before any general conclusions be drawn regarding the adaptability of Islamic law,
the problem requires a great deal of spade work. For a clear analysis to be
achieved, the primary task is to study the various aspects and levels of this problem

which should be distinguished sharply from one another and yet be studied in con-



junction with one another. Eurthermore, since Islamic theory has developed
through the writings of various jurists having different historical backgrounds, the

problem of adaptability requires fo be studied in specific reference to individual

jurists in their historical settings.

In a general sense, recently the problem of adaptability has been studied in
ceference to the following three aspects: the concept of the nature of Islamic law,
its history and its methodology . Generally no distinction has been maintained
among these three aspects; conclusions obtained from the analysis of the history

of Islamic law, for instance, have been read into the concept of its nature and
vice versa. |t is not possible to deal with all three of these aspects in one dis=
serfation. The present treatise will study only the concept of the nature of Islamic
law in reference to the problem of the adaptability. This choice is valid because
o discussion of the adaptability of Islamic law, even in relation to the aspects of

history and methodology, leads back to the concept of the nature of Islamic law.

An analysis of the concept of the nature of Islamic law in the above context
requires a detailed study of the essential ideas in Islamic legal theory, especially
those pertinent to the question of adaptability. Maslaha is one such idea. This
concept is of fundamental significance to the proponents of the adaptability view.
They argue that Islamic law aims at the masalih (plural of maslaha) of man, hence
logically, it should welcome any social change that serves this purpose. Further-
more, with such an objective in view Islamic law cannot be rigid and inert in

regard to social change.



Among the very few jurists who treated the concept of maslaha as an independ-
- al-

ent principle of legal theory, AbT Ishaq Ibrghim b. Misa Shatibi (d. 790/1388)

made one of the more significant contributions. In his al—Mqufuq&t,,\S—ha:ribT

presented a doctrine of maqasid al-shari <a (the purpose or ends of law) which

comprises an exposition of the various aspects of the concept of maslaha as a
principle of legal theory. Shatibi is therefore a valid choice for a study the

requirements of which we have discussed above.

The choic= of Shatibi is further prompted by fhe fact that in their support of the
adaptability-view, it is largely Shatibi upon whose arguments the modern reform-

ists have relied.

In fact, Shatibi is one of the jurists to whom modern writers on usdl al-figh
(Islamic legal theory) owe their greatest debts. His books al-Muwafaqgat and
al=I“tisam are so extensively used by modern authors on Islamic law that one
cannot doubt the significance of Shatibi's contribution to the modernists' concep-
tion of Islamic law. In particular, the concept of maslaha, which is one of the
essential elements of the modernist concep'rion] , is derived from Shc':fib—i to a great

extent.

In Egypt, Muhammad ‘Abduh used to advise his students and scholars to study
al=Muwdfaqat in order to understand the real nature of "Islamic law making"

- 3 2 - —_— - . -
(al=tashii¢ al=lslami)”. In Pakistan, Abu’l A‘la Mawdudi, in his programme to

introduce Islamic law in Pakistan, recommends the translation of al-Muwafaqat,

among other books on the philosophy of law, into national languages, "so that cur



legal experts may acquire a deep insight into and gain a correct understanding

of the spirit of Islamic Figh". 3

Since its first publication in 1884 in Tunis, five editions of al-Muwéafaqat have
so far appeared4, all edited and annotated by weli=known scholars such as MUsa

Jar Allahs, Muhammad al=Khidr Husayn and ‘Abd Allgh Daraz.

Evidence for the merit of Shatibi's lengthy work may be drawn not merely from

the number of editions it has undergone but, more importantly, from the rank which
al-Muwafaqgdt soon attained among Muslim works on law. It came to transcend

even the limits of the Sunni schools of law. With few exceptions, modern Muslim
authors on legal matters or theories invariably refer to Shatibi as an authority;

often they draw heavily upon his doctrines. The works of the following eminent

authors adequately substantiate this point: AbU Zahra, Mc‘rﬁfié;wai_ibf, Muhammad
Igbal, Mubammodflﬂ(’hutjrﬁi, Yosuf MUsa, Mustafd Zarqa”, Abu Simna  and Abu Abd Allah

¢
Umar.

Furthermore, some modern authors grant to Shatibi a rank as high as that of a
mujaddid (religious reformer believed to appear at each tum of a century). Rashid
Rida counts him among the mujaddids of the 8th/14th century and regards his con-
tribution as equal to that of lbn Khaldﬁn7. Fadil lbn (/_\shﬁrs and‘Abd al-Muta<al
al—§a‘i.df9 also express the same opinion, but Sa¢idi adds that Shatibi ranks along-
side;gl.\afi‘_i in significance, because his exposition of the goal and spirit of Islamic
law made it possible for Islamic law to escape the impasse into which the strict adher-

ad=
ence to the limits defined by/\Shafi‘i in ustl al-figh had led.
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The present dissertation, therefore, proposes to seek an answer to the following
question: What are Shaiibi*s views on the adaptability of Islamic legal theory
to social changes? To answer this question it undertakes to study Shétibi's

doctrine of maqdsid al-shari‘a which emerged as an exposition of his con-

cept of maslaha.

Before an analysis of Shatibi's views can be launched, the question requires
a proper understanding of the following terms: 'adaptability', "Islamic legal

theory', ‘social changes', and 'maglaha’ A separate chapter (Chapter Two)

is set apart to develop a full analysis of these terms.

The question also requires a proper appreciation of the present status of studies
on the question for which the answer is sought. Shatibi's concept of maglaha
as a principle of adaptability in Islamic law has not been yet directly investi=-
gated. Scholars have, however, sometimes casually, and sometimes specifi~
cally, expressed their views regarding Shatibi's thought and the concept of
maslaha . Although the discussions on these two matters are not necessarily
connected with each other, yet since they sometimes bear upon one another,

a survey of previous studies on both matters is necessary.

It is curious to note, however, that despite the prominence and the wide
acknowledgement of Shatibi's contribution, no exclusive study is yet known
to have been made either on the life and works of Shatibi or on his legal

thought.



Two reasons can, perhaps, be suggested for the absence of such studies.

One, as ‘Abd Allgh Dardz, the commentator on al-Muwadfaqdt, remarks is
the fact that Sh&!ib-i.' s thought is too difficult and too complex to be easily
penetrated. 10 Margoliouth also referred to + confusion and subtlety in
Shatibi's views. n This complexity is not due to any abstractness of thought
or to any kizarreness in his style or in his choice of words. His style is lucid,
and his discussion is systematic and clear. The difficulty in understanding
Shatib-'i— lies, rather, in the fact that a study of his thought demands not only

a sufficient knowledge of the development of usil al-figh in prior times, but
also a fair acquaintance with the development of the doctrines of figh, theology,
philosophy and mysticism and more importantly, there is required a knowledge
of the political, economic and social developments in Shatibi's time as well.
Without this background knowledge his views appear to be contradictory,

vague or abstract, and hence difficult to follow.

The second reason has to do with a generally skeptical attitude of Islamicists
towards siudies of Islamic doctrines on the formal level. Gibb, for example,
warns against studying theological doctrines arguing that since Islamic theology
is always forced info extreme positions, it exhibits a predilection for words

and form.Islamic doctrine thus presents an outer formulation rather than an
inner function or reality. Hence islamic doctrines taken literally,are not of

much help in understanding the inner religious attitudes of Muslims. 12

Such wart *ngs discouraged any study of Islamic doctrines per se, including legal
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theory. In his discussion of Islamic legal theory, . Hurgronje dismissed a
discussion of the question of whether all acts are forbidden by nature and only
those specified by the divine law may be allowed. . .saying that "these and
similar questions may be of importance to the Im@m al-Haramayn, but they

do not help us to a correct understanding of Islam”. 13 Chehata maintains
that ustl al-figh was born independently of figh and developed without in=
fluencing the science of law or being influenced by it. 14 Schacht concludes
that the theory of usil al-figh is of little direct importance for the positive
doctri ﬁes of the schools of law. 15 Why, if a study of usol al-figh has no
relevance to the understanding of figh and is merely a consideration of words

and forms if studied per se, should it be studied at all?

The first printing of al-Muwdfagat in 1884, though diligently edited, did not -
contain any commentary or analysis of the work. In 1909 the second printing
appeared with an introduction in Turkish by MUsa Jar Allgh.  In 1913 some
extracts from another of Shatibi's work - Al=I¢tisdm, appeared in the Cairo

journal Al-Manar. These extracts stirred the interest of scholars in Shdtibi.

al- -
In 1916, lgnaz Goldziher, in his translation and criti cal study ofﬁGhazéli's

work Fada’ih al-Batiniyya made use of these extracts to compare Shatibi with

Ghazali. Although Goldziher's knowledge about Shatibi was limited (only
the above-mentioned extracts and Turkish introduction were available o him),
and although he confused al-I‘tisdm with al-Muwdafaqat (as he insisted on

identifying these exiracts as part of al-Muwdafaqdt), yet he is the first scholar



who tried to place Shatibi's thought into a historical perspective. While com-
paring simifarities in the treatment of the Batinis by Ghazali and Shatibi, he
found them identical. He, therefore, drew a general conclusion that "in

many ways Shatibi is through and through penetrated with the ideas of th:zéli-".]6

Rashid Ridd, himself a warrior against bid‘a, was largely responsible for creating
the image of Shatibi as a crusader against bid‘a. After publishing the above-

mentioned extracts from Shatibi on bid%a in Al-Manar, he edited and published

Shatibi's al-I<tisam in 1913/1914.

This theme was further siressed by Rashid Rida in the biography of Muhammad

‘Abduh which was published in 1931 .]7

Al-Iisam was reviewed by D. S. Margoliouth in The Journal of the Royal

Asiatic Society in 1916, In his very brief review Margolicuth described the

work as "occupied with juristic subtleties and distinctions which become more

and more confused towards the end of the book". 18 Thus implicitly he rejected

the work as not worthy of further scholarly attention.

It was about the same time that, on the suggestion of Goldziher, a notice on
Shatibi was included in Brockelmann's Supplement. This notice was based

entirely on the information provided by Goldziher. Some of the factual mistakes

by Goldziher were also included without correction. 19

About the same time, Muhammad Khug]rf (d. 1927) a teacher at Gordon Law College
in the Sudan at that time, published his Usil al-figh, for which, in many ways,

he drew heavily upon Shdtibi's al-Muwdfaqat. He also disclosed in the



preface that it was on the suggestion of Muhammad ‘Abduh that he had turned
to Al-Muwafagat for understanding the nature of Islamic legislation (asrar

al-tashri¢ al=Islami).

While Rashid Rid@'s interpretation of Shatibi depended solely upon Al-I‘tisam,
that of Khudri was entirely shaped by al-Muwafagat. In the former he appears
as a crusader against bid‘a, while in the latter as a philosopher-jurist.

Khuc.lri argued that Shatibi's teachings present the real spirit of Islamic law

which had been forgotten by medieval jurists.

Muhammad Hasan cl-l;laiaw?, in his lectures on the history of Islamic Jurispru-
dence, given in 1918, did not differ greatly from Rida and Khuglri in presenting
Shatibi's image as a reformer.m But believing in this image he misread
Shagib-i' s concept of obedience (Taabbud). l;loiow-i', in his lectures, main-
tained that the flexibility of Islamic law was lost in later Islamic history as
the jurist extended ta‘abbud even fo those acts which fell under the categery
of muGmaldt. A certain correspondent, in order to refute ljciawf' s argument,
quoted Shatibf on the point that the consideration of Tafabbud is inevitable
in mutamaldt as well.  To reject this argument, i:laiawf referred toSlzz al-Din
‘Abd al-Saldm in his support and judged the quotation from Shatibi in this
light as he said:
"This (statement of‘lz al-Din) is opposite to your quotation from the
author of al-Muwafaqdt where he narrowed (the application of maslaha)
by imposing ta‘abbud on ail categories of acts. But he (Shagibf) did

not support his contention with any proof."



We shall deal with this point in detail later in the course of our discussion.

It must, however, be pointed out at the moment that such an interpretation of
Shatibi's view of ta‘abbud is quite misleading. Shatibi certainly differentiated
between two kinds of obligations, those which are absolute and not subject to
changes, consisting of_‘ibc;dcﬂ*, and those which are relative and subject to
changes, consisting of ‘adat which include mu‘@malat. The former are
taCabbudi and the latter ’_"_‘lsJﬁbj' This distinction is maintained on the first
level, i.e. that of shari¢, though both may become ta‘abbudi on the second

level, i.e. that of mukallaf.

In 1941 Lopez-Ortiz published his invaluable detailed study of certain fatawa
(responsa) given by Granadian jurists of the fourteenth century.23 Among
these Shatibi's fatGwa were also included. This study provides us with the
actual historical context against which Shatibi's doctrine can be studied.
Although Ortiz's study is not concerned with the philosophical questions of a
legal theory and thus does not include al-Muwafaqét , yet he confirms that

in his fatawa , Shafibf relied on the notions of Eﬂ (facilitation ) and
Istislah. ‘Shatibi defended custom against the rules of figh. It isalso
significant to note that Ortiz was impressed by the deep insight that Shatibi

showed info the economics of the society.

Since Ortiz was concerned with Shatibi's fatawa and not with his philosophy

of law, one might be misled by his remarks to conclude that Shatibi's reference

to tashil and Istisldh was a measure of expediency. Such an understanding of




Shatibi is misleading because the principle of maslaha in Shatibi's legal
philosophy is a basic concept; not an expedient method of legal reasoning.
Lopez-Ortiz's remarks may, however, be best understood in reference to

Shajibf' s doctrine of the Ends of the law.

In 1916, in his study on Malik b. Anas, Abu Zahra observed that on the problem

of ‘Umiim and Khusis (the general and specific use of words/expressions in

general or specific meanings), Shatibi forsook the Maliki stand in favour of

that of the I;lanuffs.24

We need not go into the details of Abu Zahra's explanation. It is sufficient
to note that Hanafis and Malikis disagree on the definition as well as on the

legal value of ‘Gmm and khdss.  According to AbG Zahra, for Hanafis, the

€amm is rated as definite or absolcte (ﬂa_ﬁ); while for Malikis it is only
probable (_;_g_rm—f_). Both schools, however, agree that Ej can be particu-
larized (_iglshslé) only by another qat‘i; consequently, Hanafis reject particu-
larization of the Qur'ani commands by those ahadith which have only
probable (zanni) authenticity. Madlikis, on the other hand, accept such par-
ticularizations, because, for them it is only the @ in the Quran, which

is qat‘i, and which cannot be particularized by a probable hadith.

in 1951 “Abd al-Muta‘al al-Sa‘idi observed that in matters of dogma, Shatibi
was rigid like other jurists such as lbn Taymiyya and Ibn Qayyim. Sa‘idi refers
to Shatibi's view of ribdt to uphold his point. He states that Shatibi declared

that to dwell in a ribai for the sake of “ibdda only, constitutes bid‘a.zs




Fadil ibn ‘Ashur credited Shatibi with providing an escape from the impasse
that Islamic jurisprudence faced in the fourteenth century. Furthermore, ac-
cording to Ibn ¢Ashir, Shatibi rejected the differentiation between theoretical
and practical religion - a distinction which was mainfained by a number of
theologians and philosophers.26 Shatibi insisted on  : unity in the essence
of religion. That is why he also opposed the practice of classification of

bid< into praise-worthy and condemnable.

lbn “Ashir argues that Shatibi and Ibn Lubb had fundamental differences on the
legally binding nature of certain acts. By binding nature Ibn “AshGr means
the process of acts being or becoming ibadat or religious obligations. lbn
“Ashur concludes that Shatibi's concept of religion was more comprehensive
than most other jurists because he considered the payment of taxes to govern-

ment to be a religious duty, thus regarding them as “ibadat.

In a study of transactions in the M, made in 1955, §ubbT Mabma_s&'n? was
struck by the modern subjective approach adapted by Shatibi in tor’rs.27
Shatibi maintained that if an act which is legal in itself is committed with the
sole intent of inflicting injury upon others, it is legally prohibited and must
be prevented. Mahmasdni observed that this subjective approach is quite
modern as it directs itself to the intent of the person exercising the right.

This approach also stands in contrast to the iraditional objective approach as

formulated in the Majalla.

It was, perhaps, this finding that led Mahmaséni to a further study of Shatibi.



In his lectures in 1962 he was more enthusiastic and admiring of Sha.'ribf.
Mahmasani believes that the foundations of the modern renaissance in Islamic
legal thought were laid in the fourteenth century by the Muslim jurists who
wrote on the methodology and the ends of Islamic law. In these writings
they were the precursors of western legal philosophers such as Montesquieu
who taught that the evolution of law takes place conditioned by local,
temporal and situational changes. Mabma;&ni recaiis Shihab uI-D_iné;ﬁarafi‘,
€2z al Din ‘Abd al-Salam, lbn Qayyim and Shatibi as such philosophers of
law. Among them, however, he singles out Shatibi for the finest exposition

of Islamic jurisprudence and philosophy of h:lw.28

Since 1960 references to Shatibi have become so frequent in almost every

work on Islamic law that a complete account of them is quite impossible.
Further, such an account would not be relevant to our purposes because few

of these works aim to study Shatibi's philosophy. We will, however, take note

of some of the more important recent studies.

In his Islamic Methodology in History published in 1965, Fazlur Rahman dis-

cusses Shatibi's views in detail to a far greater extent than earlier scholars.
Rahman, in his Islam, considered al-Muwafaqat as a work on the philosophy
of law and ]urispruclence.29 Rahman has observed Shaiibi's views on the
following points: his concept of knowledge, his views about the role of human

reason in acquiring knowledge, and his views on i{tihdd and taglid. Since

these points have been studied mainly in reference to Shaiibi's epistemology,

Rahman finds Sha_tibf little different from other Muslim thinkers in whose
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arguments Rahman sees a "patent denial of faith in the intellectual and moral

30

powers of man".

Rahman, however, is reluctant to carry the above conclusion to Shatibi's legal
thinking. He observes that although Shajibf "categorically denies that reason
has any primary role in law-making or even in the formulation of the moral
imperatives, yet he (Shaj'ibi) himself has exercised a great deal of rational power

in fixing the "goals of Shari‘a."

He also finds an inplicit confusion in Shatibi's statement about iitihad that it
"is the necessary duty of a Muslim" along with the stipulation that the ijtihad
should not contradict the objectives of Shari¢a. Rahman finds this stipulation

inconsistent because the objectives of the lawgiver cannot be formulated without

the operation of ijtihad.

The above observations have significant implications for our question. Goldziher's
suggestion of Ghazali's thorough influence on Shafibi may mean Shatibi' s accept-
ance of Ghazali's view on maslaha. Ghazali is known to have rejected maslaha
mursala. His influence on Shatibi would thus amount to the rejection of the
adaptability of Islamic legal theory to social changes. Shatibi's opposition of

bid<a (innovation), as presented by Rashid Rida and others, signifies that he

believed in the immutability of lslamic law.

/- - S _
A l:laiawi,ASa(idi and Rahman conclude that Shatibi was rigid, conservative and

opposed to rational interpretation of legal matters. In other words, they are

suggesting that Shatibi would oppose the accommodation of Islamic law to social

changes.
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On the other hond,f\Khugiri, Mabma;&ni and Lopez-Ortiz have observed that
his views in legal matters were flexible and that he preferred the consideration

of human need fo the hardship incurred in following the legal fexts to the very

letter.

lbn SAshdr's interpretation of Shatibi's concept of d_Trl (religion) cndAI;l’aiawf' s
conclusion about Shaﬁbf' s conception of ta<abbud (obedience) have very serious
implications for Shajib_i' s view of the adaptability of Islamic law. An all-
comprehensive concept of religion and an all=inclusive conception of obedience
suggest that Sh&jibi views every legal and social change from the angle of

“religion" and nobedience" which only imposes limits on the adaptability of

Islamic legal theory to social changes.

Abi Zahra's comment has obvious methodological implications. It suggests
that Qur’@n and |jad7|fh, being ﬂﬂi(definitive), cannot be pcrficularized by
what is ﬂrﬁ (probable). In the light of this view, if the concept of r_n_aj_l_cibg is
employed to pcrﬁcularize the Qur’a@n and I_:_iq_di’r_h, it must either be invalid, or

the concept of maslaha must be proven to be as definitive as the Qur’an and

Ijad.i-fh.

<z

To conclude, the scholars are disagreed as to the assessment of Sha:rib—i' s contri=
bution to lslamic jurisprudence. Their disagreement stems from their differences
of understanding and interpretation of Shatibi's basic terms such as bid¢a,

ta Sabbud, é?_n, etc. As is shown in the following chapters, the above terms are
related to Shatib.i' s conception of maslaha which is the basis of his doctrine of

magasid al-shari€a, and they cannot be properly understood in isolation from this




conception. In fact, the confusion and sometimes the misinterpretation of these
terms is caused by disregarding their relationship to Shatibi's conception of

maslaha.
PO RERAE Z

Recently there have been a few significant studies of the concept of maslaha,
but they have not paid due attention to Shatibi. The present study contends that
by failing to take into account Shatibi's conception of maslaha, recent studies
have fallen short in bringing out the real significance of the concept of maslaha

as a principle of adaptability of Islamic law.

Critical remarks and studies of the concept of maslaha in western scholarship
started to appear in the nineteenth century. This was the period when Muslim
reformists of Islamic law had revived the interest in the concept of maslaha as a
principle of change. Before going into the details of the criticism of the concept
of maslaha by modern scholars, some remarks about the emergence of the concept

of maslaha among modern Muslim scholars must be made.

In 1857 the ‘Ahd al=Amdn, a document of reforms in Tunisian law, was issued.
This document later became the fundamental legal instrument in the 1860 Con-
stitution - "the first Constitution to be issued in any Muslim country in modern
times".°" In its preamble, maslaha was referred to as the principle of interpret-
ation of law: "God ... who has given justice as a guarantze of the preservation
of order in this world, and has given the revelation of law in accordance with
human interests [mc§6|ib]."34 The document then expounded the following
three principles as the components of the concept of maglaha: "liberty, security,

35
equality".



In 1867 Khayr al=Din Pasha, in his Aqwam al-masalik, reaffirmed that the prin-

ciple of maglaha must be the supreme guide of the governmen'r.36 He found
this principle extremely significant as it could be used to justify a change of
institutions in the interest of the public as well as to condemn a change when it
opposed public interest. 37

In 1899, in his speech on the reforms in the court systems in Egypt and'/’gudon,
Muhammad ‘Abduh also stressed the use of maslaha as o guiding principle in
law mcking.38 J. Schachi has argued that the principle of masiaha, according
to ‘Abduh, was preferable to the literal application of Islamic lcuw.39 Henry
Laoust has also observed that the principle of maslaha was one of the two ideas
on the basis of which Abduh considered Islam to be superior to Christianity. It
is because of this principle that Islam has a sense of reality more developed than

Chrisfiqnity.40

It is to be noted that Khayr al-Din and “Abduh both referred to maslaha as a

principle of interpretation of law = and as such a principle of change, dynamism

and adaptability.

The same theme, in varying versions, has been repeated by a large number of
modern Muslim scholars of Islamic law. Among them the following are notable

_ ] _ .
illustrations: Rashid Rida, Subhi Mahmasani, ‘Abd al=-Razzagq ,(Sunhﬁri, Ma <rof

al- _ - - . al- - B

/\Dcwalibi, Mu:stcfd‘/\Sthabi, Abd al-Wahhab/\Khallaf, MubummadAKhugﬂri and

Mustafa AbG Zayd .4]

In 1906, Al-Mandr published Najm al-Din ‘Tawff' s treatise on masalih. Tawfi, @

A



Ijanbalf jurist, sometimes also considered a ShiT, represented radical views on
maslaha. For example, he held that the principle of maslaha could even restrict
(takhsis) the application of ijma< as well as that of the Qur?Gn and Sunna if the
latter were harmful to human interests. This publication raised a strong reaction
among the conservative group of scholars in Egypt. Consequently Iawf-i- as well

as the concept of maslaha was bitterly opposed. Only to illustrate this opposition,
we quote Zahid al-Kawthari as follows:

"One of their spurious methods in attempting to change the Shar©
in accordance with their desires is to state that ' the basic prin-
ciple of legislation in such matters os relating fo transactions
among men is the principle of maslaha; if the text (nass) opposes
this maglaha, the fext should be abandoned and maslaha should
be followed' . What an evil to utter such statements, and to
make it a basis for the construction of a new Shar€. This is
nothing but an attempt to violate divine law (al=Shar < al-1lahi)
in order to permit in the name of maslaha, what the Shar¢ has
forbidden. Ask this libertine (al-f&]iri what is this maglaha on
which you want to construct your lgw?... The first person to
open this gate of evil .. .was Naim%awf?fébnbcﬁ. .. No Muslim
has ever uttered such a statement. .. This is a naked heresy. Who-
ever listens to such talk, he partakes of nothing of knowledge or
religion." 42

Kawthari did not deny that the Shar< took into consideration the interests and
good of the people, but what is good and what is bad can only
be known through revelation. Maslaha as an independent principle for the inter=

pretation of law has, therefore, no validity whatsoever.

Kawthari's criticism of maglaha is typical of the traditional view of the concept.
To him maglaha is arbitrary and merely personal . In fact this fear of arbitrariness

arising from regard for human interests, and resulting in violation of divine law is



a familiar feature in the history of the development of Islamic ‘egal theory.
Maslaha and similar legal principles which were employed in favour of the

3 L3
adaptability of Islamic law, were opposed on the same grounds. In this sense

the concept of maslaha has always been connected with the question of adapt-
—_— 2 .

ability.

As a problem of legal theory the question of adaptability to social change has

been a controversial one in the history of usil al~figh. The gadis in the early

—0

courts of law, particularly in the Umawi period, relied mostly on ra’y (con-
sidered opinion). The use of ra’y generally amounted to a general consideration

of human needs. The ra’y was, thus, a method that kept the then institution of

law adaptable to social change.

There, however, existed an opposition to ra’y among the scholars who specialized

in hadith and in local practice. These scholars considered the use of ra’y as an

arbitrary and therefore unreliable method of making a decision. The diversity
of laws that resulted from the exercise of ra’y by the qadis in various cities in-

creased the number of opponents to the use of ra’y.

The general attitude of the Hadith group was to adhere strictly to the Qur’an and

Sunna (of the Prophet as well as that of his companions), and thus to reject any

idea of the adaptability of Islamic law. This attitude was motivated by the reli-
gious apprehension of distortion of Islamic tradition by the use of ra?y. This atti=

tude was, however, impossible to be maintained in view of the enormous degree of
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social changes that had taken place in Islamic society by the end of the eighth

century.

The literal provisions of the Qur’an and Sunna were insufficient fo accommodate
the growing number of social changes. Even the method of extending these pro-
visions by accepting the ijma< (consensus) of the past generation of scholars on
certain matters failed to meet the demand of accommodation. The need to accom-
modate the changes could not be denied, but how to extend the limited legal

provisions to adapt to these changes.

The method of qiyds (analogy) developed as an answer to the need of the adapt-
ability of Islamic law. Even among the Hadith group, a large number of scholars
recognized this need and accepted the validity of the method of giyas for this

purpose. The religious and theological implications of the attitude of the Hadith

group, however, spelled out the same fear of arbitrariness for the method of giyds
as it had done for ra’y. Consequently, the Zahiris who still adhered to the older
trend of rejecting anything beyond the literal provisions, opposed the use of giyds

and departed from the mainstream of the Hadith group.

Although initially a method of adaptability, yet in reaction to the Zahiri and
similar criticism, qiy@s was soon ushered into the protection of strict formality.
It was sought as a foolproof corrective of the method of ra’y. To remove the fear
of arbitrariness, giyas was connected with the "sources" == the Qur’an and

Hadith. The appeal of this method was so strong that it overshadowed its opposition
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as well as any other methodological developments in Islamic legal theory .

Nevertheless, the method of ra’y was not completely swept away by qiyds.

Trends similar to the use of ra’y survived in the form of principles such as

istihsan, istislah, darGra, mundsaba, etc. incidentally, rules derived from
these principles constitute the basis of a considerable part of Islamic law (figh) ==

probably even more than those based on qiyas.

The giyas which was the basis of a number of other methods in extending or
adapting legal doctrines to social changes, was itself hampered by at least two
limitations. One was the attitude of formalism which required that in order fo
be conclusive, the analogy must be derived explicitly from the original sources
(téur’an, Sunna Ol’ﬁi_ﬂ_‘l_é‘ oﬁ:héarly generations). In other words, the basis of
analogy must be explicitly expressed as a "cause" or “reason " for the original
ruling. This attitude discouraged the use of implicit cause in the original ruling
as a basis of analogy. Also this attitude required reference to specific original

rulings rather than encouraging the search for, and the application of, general

orinciples or the intent and "spirit" of the law in original rulings.

The second limitation, which further strengthened the attitude of formalism,
stemmed from the theological view of the problem of causality in reference to

the attributes of God. The Ash<aris opposed the idea of there being any cau=
sality behind God's actions and speech. Thus, since the command of God, being
one of His acts, cannot have any cause or motive, the entire method of qiyas

came fo be suspected as wrongly or arbifrarily seeking to appoint causes for the

commands of Ged.
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One of the major consequences of the above limitations - i.e. formalism and #¢
denial of causality = was that the discussion on the problem of social change

and legal theory became essentially a question of "sources of law".

To escape this dilemma, the Zahiris rejected qiy@s altogether. The Shafi<is,

who did not entirely reject giyds, imposed limitations on its application. They
rejected any method of reasoning or any form of giyas which was not linked with
certain specific rulings in the Qur’@n or Sunna. Nevertheless, they could not
deny the occurrence of social changes, nor could they refuse to accept these
changes in practice. They had, therefore, to adopt methods such as istishab
(presumption of continuity of a legal evidence) to justify these zhanges. Hanafis
and Malikis employed certain methods which did not strictly adhere to the require-
ments of the theory of the sources of law, principully;hﬁ'ne’rhods of giyds. Two such
methods are istihsan (to decide in favour of something which is considered hasan,
good, by the jurist, over against the conclusion that may have been reached by
qiyds), attributed to I:lanaffs, and E\%j@_ (to decide in favour of something because
it is considered maslaha, more beneficial, than any alternative rule decided on
another basis.) These methods were not accepted by all the schools. Yet the con-

ceptsof istihsan and istislah have in common the consideration of human good.

invariably the underlying principle in the reasoning of these schools was to favour

the adaptability of Islamic law.

In order to render the concept of maslgha suited fo their legal philosophy, the

Shafi<T jurists imposed upon this concept the approach of the "sources of law".
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They divided maslaha into categories according to its basis in the sources. If
maslaha accorded with the sources, it was not disputable, since it was somehow
justifiable as a method of qiyds, when it was literally derived from the sources.
The only category which was questionable was that which was not based on the

sources. This category was called maslaha mursala. Naturally for the Shafi€i

jurists the only discussion of maslaha that mattered was discussion of maslaha
mursala. This view predominated in other schools, and even Malikis eventually

accepted it.

The significant consequence of the above categorization of maglaha was that the
original idea of maslicha as a principal independent source came to be disregarded,

and istislah came to be equated with maslaha mursala. Recent studies related to

maslaha also betray this traditional outlook.

A brief survey of the significant observations on the concept of maslaha made in

recent studies, to which we now turn, illustrates the above comments.

Ignaz Goldziher compared Istislah with istihsdnsaying that the latter is'a Hanafi

principle according to which a decision reached by analogy can be dismissed

when the legislator finds that this decision opposes a certain matter which he
believes is useful ', which is to say that Istihsdn removes the rigidity of law depend-
ing upon the discretion of an individual jurist. lIstisldh, on the other hand, depends
upon a rather objective method; it removes the rigidity of law in consideration of
general human "“interests" (maglaha). He also suggests that istislah partially resem-

43

bles the Roman legal principle of utilitum publicum as well as Rabbinic law.




Recent studies on maslaha can be generally divided into two groups. First, there

are studies dealing with maslaha mursala or istislah and, second, those dealing

with maslaha as such. The focus in the first group of studies is not on maslaha

proper but on maslaha mursala, yet it is significant to note that for them Istislah
1 < —t

is in no way different from maslaha mursala.

N. P. Aghnides and G. H. Bousqet also refer to Istislah in the same sense.
Aghnides defines it as a principle that consists in prohibiting or permitting a thing
because it serves a useful purpose, although there is no express evidence in the
revealed sources to support such cc’rion.44 Bousget' s definition is as follows:
"Istislah consists of discarding by exceptional disposition the rules deduced by

qiyds in cases where the application of general rules would lead to illogical,

. . 45
unjust and undesirable results.

J. Schacht's treatment of maglaha is not much different from that of the above
scholars. He described Istislah as a special form of analogy, or rather a type of
istihsan used by early Maliki scholars and which later came to be called istislah. 46
Schacht re-emphasized that istislah is identical with the Roman legal principles

of utilitas publica which characterises jus honorarium.

R. Paret also finds istislah to be connected with istibsén, but the latter is more
limited and definite as it replaces a general principle such as "finding good", by
a rather specific principle, such as "according to the demand of human welfare

(maslaha)". Maslaha thus is the material principle underlying istislah which is a

method of reasoning. In actual details where Paret traces the history of istislah,



he specifically refers to masiaha mursala, rather than maslaha as such. This is
P Y sian :

why he finds nothing of much importance after Ghazali had theorized about
istislgh. His references to ugil works are confined to the discussions of maglaha

mursala.

Analysing the treatment of maslaha by modern Muslim scholars such as “Abduh
and others, A. Hourani criticised their use of maslaha in a utilitarian sense. He
argued that such an interpretation of maslaha was not justified; "for the traditional
thought, maslaha had been a subordinate principle, a guide in the process of

. . .. 49
reasoning by analogy rather than a substitute for it. "

Von Grunebaum, in his study of the concept of reason in Muslim ethics, concluded
that istiglah (the public interest) is unmistakably one point at which human "reason”
is permitted to impinge on traditional or systematic considerations that would nor-

mally be viewed as the determining factors of Shari developments.

Although all of the above opinions agree in regarding ms;l_ot_tct_ as a principle that
removes rigidity and suggests adaptability to changes based on human needs, yet
according to the same writers, its function is restricted to excepfionc[ cases or to
use a special form of analogy. The reasons for such a limited view of maslaha in

these studies is either that they have studied only maslaha mursala to the exclu-

sion of other aspects of maslaha or that they have equated maslaha mursala with

maslaha.

There are, however, a few studies which evince an integral approach to the pro-

blem of maslaha or which study the concept of maslaha as such. Among such
—_— —_—



studies, the following four are relevent to our point. G F. Hourani has
- ekl .
examined maslaha as an ethical concept. M. H. Kerr and Said RamugénﬁBGfi :

have analyzed it in particular reference to legal theory. E. Tyan has studied it

as a principle of methodology .

Tyan describes maslaha as ' general interest', 'social utility' and 'good' and
has defined istislah as "to recognize a rule as useful" .5] He distinguishes two
conceptions of istiglah. In the original conception of istiglah, the interests
(masalih) were divided into three categories according to its recognition by the

law, the last category being masélih mursala. The directing principles in this

kind of research consisted essentially in considering the elements of social
utility (maglaha) and of convenience (mundsaba). The speculation according to

this conception of istislah remains within the limits of law.

The other conception of istiglah is more ex'rensive.52 According fo this con-
ception of isﬁslah”if may be admitted that this method can be employed not only
in relation to matters which are not regulated by the precise texts of law, but
also in those matters which have been subjects to such regulations, so much so
that it be legitimate to make it prevail over precise rules or over conflicting

or contradicting regulations, provided that, in the final analysis, they (the rules
derived from this method of reasoning) remain in conformity with the objectives
of law, i.e. they accord with the above-mentioned five major interests (religion,

»

physicial integrity, descendance, pairimony and mental faculty).

Tyan, thus, concluded that istislah "is a method of inferpreting already existin
Y Al P 9 M 9
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rules by disengaging the spirit of these rules from the letter; exceptions and
extensions are reached which command practical utility and correspond to the

fundamental goals of the law".

G. F. Hourani has studied mq_sjghg as an ethical concept in medi eval |S|Gm.55

He observes that there were two theories of value in medieval Islam: one, that
of objectivism, i.e. that the value has real existence; the second theory of value
was that of theistic subjectivism, that the values are determined by ilic will of
God. The theory of objectivism was expounded by the Mu‘tazila; the idea of
rational good was called by them hasan or maslaha. The theory of theistic
subjectivism was maintained by the Asharis. The opposition of these two theories
manifested itself in the field of figh also. Jurists in the early period used certain
methods which did not correspond with "theistic subjectivism".  Principles such

as istihsdn and istislah tended rather towards "objectivism". The ethical basis

of these principles, however, remained unarticulated. The Mu‘tazili theory of
rational good |that there is an objective good including a real public inferest
(maslaha) and a real justice (EI_), and that they could be recognized by human
reason] could have provided a basis to support the above principles. But the
theory of objectivism was superseded by theistic subjectivism. Why? Hourani
suggests that, apart Frommrceligious and political factors that prevented objectiv-
ism from being adopted by the lawyers, the Mu‘tazi Ii theory of objectivism had
its own deficiencies. First it could not show how moral judgment operates.

Second, it could not fill up the theoretical gap between means (moral and legal acts)



and the end (the eternal happiness, which is the happiness in the world hereafter

for Muslims).

On the other hand, the theory of theistic subjectivism corresponded with Shafi<i
and Zahiri views on legal reasoning, which opposed the use of ra’y and any judg-
ment independent of the revelation. Shafi<is denied the objective value of idle

fancy, zann and hawd. Theologically also the theory of objectivism appeared to

curtail the omnipotence and omniscience of God, which the theory of theistic

subjectivism promoted.

Hourani's study of maslaha, in reference to history, is confined to the early period

of Islamic tradition. Because of this limitation he could not take into considera-
. . —fe ks

tion the development in the treatment of maslaha by later usliyyin such as

Shatibi. In fact, Hourani's criticism of objectivism is mainly ethical. The three

deficiencies that he ascribed to maslaha as an objective value are not found in
——

Shatibi's conception of maslaha as a legal valve.
! 3

Muhammad Sa“id Ramaddn Bt presented his doctorial dissertation, Dawabit

aé-

al-Maslaha fi al-Shari% al-Islamiyya, oi‘AAzhor University in 1965. In his

introduction fo the published edition of this dissertation BGH explains that the
Orientalists, whom he regards as new crusaders against Islam, have adopted a
new measure to destroy Islam. They are urging Muslims to open the gate of
ijtihad, and to accomplish this end they refer to the concept of maslaha as the
fundamental principle of Shari‘a. He is, however, convinced that the real

motive behind this proposal for ijtihad is the destruction of Islam. He admits



that the gate of ijtihdd has never been closed and that the lawgiver has given

full consideration to the principle of maglaha, but this principle has always

been restricted with a number of quc1|ific<:|ﬁc>ns.56 After a detailed analysis

of etymology and the theory of the concept of maslaha, he deduces the quali-
fications which the fraditional jurists have suggested in the application of this
principle. He also compares this concept with the concept of 'utility' and
'pleasure’ in the philosophies of Stuart Mill and J. Bentham. He concludes that Maslaha
in its unqualified sense is identical with the above concepts which he considers as
purely hedonistic. The qualified concept of maslaha, however, contradistinguishes
itself from utility and pleasure as it takes into consideration the following three
characteristics.  First, it is not limited to this world only but equally includes

the hereafter. Second, the Islamic value of good is not material. Third, the
consideration of religion dominates other considerarions.57 He has thus conciuded
that if these and other qualifications are disregarded "and the term maslaha alone
is held up as a light post and a criterion, then upon my life ! an ijtihad such as
that will descend upon Musliins from all sides. (To prove such terrifying results
after opening the gate of _'_Lh_h@) it suffices to observe nie evil that brings the
laws of Shari‘a out of the fortress of texts into the open, exposed to desires and

arbitrary opinions that deceive (us) behind the name of maslaha and mcmfa‘o."58

N al- .
In fact BGti's view of maslaha is no different from that of ZahidAch’rhcri . If

4¢-BUti's expositions of maslaha and its qualifications are accepted, maslaha, as
! slan slah
a matter of fact, becomessuperfluous as a legal concept. The consideration of

maslaha by the Shari¢, then only means that maslaha is what the Shari¢ commands.
e — —— —_—
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In other words, maglaha has no objective value. This is a logical conclusion
el
from BUti's view of Islamic law according to which he rejects a distinction be-

tween this world and the hereafter. He does not separate mu‘Gmalat from

“ibadat but rather considers the former part of the latter. He does not distinguish

between huqiq AllGh and huqiq al-‘ibad. In fact, his conception of [slamic

law is that of ta‘abbud (mere obedience). On all these points he is in disagree-
ment even with the jurists who employ the concept of maslaha in reference to
human needs. His disagreement becomes particularly evident if his conclusions

are compared with Shatibi's conception of maslaha.

‘B0t has frequently referred to Shatibi in his dissertation, but these references are

AL~
selective and often out of the context. ,Buti's study fails to bring out the real

significance of the concept of maslaha mainly because he has not given full con-

sideration to the proponents of this concept such as Shatibi.

The same deficiency is found in M. Kerr's study of maslaha, which also offers

a detailed analysis of the concept.  Examining Rashid Rida's legal doctrines,
Kerr observed that the logical conclusion of Rida's arguments for the use of
maslaha would be that it is something equal to natural law and that istiglah does
not depend on the texts and qiyds. Such conclusions, however, are not spelled
out by Rida himself.s9 Why? According fo Kerr, the failure to spell out the full
implications of the argument has to do with the theological nature of Islamic law
which influences even maslaha, theoretically the most liberal principle of legal

interpretation in Islamic jurisprudence. The theological foundations of Islamic
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law insist on minimizing the part of human reason in the formulation of iaw.

Before he goes into a detailed analysis of the concept of maslaha in traditional
jurisprudence, Kerr clarifies two general aspects of Islamic law which, in turn,
offect the function of maslaha.  Firstly, Islamic law has its basis in revelation
and thus is an expression of the will of God. Kerr refers to the theological
differences between Ash<aris and Mu‘tazi lis about the will of God. In contrast
to the Mu‘tazila, Ashtri denied freedom in man's acts. Consequently, the
intellectual spirit and wmethods of Islamic jurisprudence "could not entirely escape
the influence of the law's theological underpinnings, which proclaimed that
reason is essentially irrelevant to the substance, determination and obligatory

character of morai principies.”

The second aspect that affected maslaha was the emphasis on giy@s. According

" to Kerr, the method of giy@s itself is a means of protecting the authority of
revelation.62 In fact, the term illa in jurisprudence is not applied in the
usual sense of cause and effect. Il is not a value judgment, but only the
attribute or the characteristics of the matter under consideration that gives rise
to the iudgment.63 Further, the limitations of the means to identify ¢illa are
also confined to the use of indicc‘rion~ within the text. Mundsaba (suitability)

is the only means that goes beyond the indication of the texts. Kerr finds even
munasaba to be a conservative, circumscribed and timid acknowledgement of the
place of social utility (maslaha) in God's commands. In fact, he concludes,

. G . - . . e v . 64
m/.\fmal analysis even mundsaba is subordinate to the indications of the text.



Kerr, thus treats maslaha as one of the aspects of mundsaba. He also divided
ma§lol.1c1 on the basis of the conformity to sources, and thus it is only maslaha

mursala which really needs to be discussed. According to him maslaha mursala

is a form of qiyds, because whereas giyds looks for * . ‘illa, maslaha mursala

seeks hikma, a more general ‘illa. Kerr concludes that because it is not based
on a specific ¢illa, istislah has been a subsidiary and occasional technique of

disputed validify.65

In a final analysis Kerr comes to equate maslaha with maslaha mursala.
—_—

"The maslaha is therefore a more specific term
T . 0 @ .

for hikma and since it is known in each case

not by direct indication in the textual source

but by the jurist's own judgment, it isa

maslaha mursala."

To sum up, Kerr also confines maslaha to its correspondence with the textual
sources. |t is noteworthy that Kerr, in his discussion, refers to such jurists as
N
#-Ghazali and Qarafi who viewed maslaha in the above terms. He also discusses
A —_—
the views of Ibn Taymiyya, Ibn Qayyim and Tawfi whom he chose as proponents
of the validity of maslaha as a principie of legal interpretation, but these
——
jurists, too, regarded maslaha as subordinate to the textual sources and qiyds.

The consideration of maslaha, according to them, would prevail over the texts
e

and qiyds only when the latter are harmful to obey.

Kerr has not taken into account jurists,such as Shétibi, who favour maslaha as an
independent legal principle. The significance of studying Shatibi's views is
evident from Tyan's analysis of istislah which gives a more integral picture of

maslaha.



The absence of Shatibi from Kerr's analysis of maslaha is regreitable. Accord-
ing to Kerr, Rashid Ridd, whose views led Kerr to study the concept of maslaha

in detail, characterizes Shatibi "as exceptionally outspoken in his defence of

istislah. 87

It comes as a further surprise that Shatibi was not only disregarded but also

suffered a sort of indifference when Kerr, probably following Paret, ¢8 confused
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him with Abu'l Qasim,Shatibi.

To sum up, the present studies on maslaha generally present an unbalanced
—

analysis of this concept. They have failed to see the real significance of this

principle as it was conceived and employed by those jurists who viewed it as an

independent principle. A study of Shatibi's concept of maslaha, as already

indicated by Tyan, can fill this gap.

The present study, therefore, aims to investigate Shatibi's concept of maslaha
! slat

as a principle permitting the adaptability of Islamic law. The enquiry is con-

cerned mainly with the theoretical aspect of the question of adaptability.

Nevertheless, Shatibi did not conceive maslaha in isolation from the social

! sian

realities of his time, and his doctrine of the maqdsid was actually an attempt to
— e

answer the questions that arose in relation to maslaha. The various develop-
—— e,

ments in the society in which Shatibi lived and the actual legal problems with

which Shatibi was faced must be studied, as they not only explain the cause of

Shatibi's interest in this problem, but also clarify the nature of the answer that

Shatibi was seeking in the concept of maslaha.



A brief outline of the dissertation may clarify its scope, method and its limitations.
The first two chapters, the present and the following, introduce the problem and
explain the basic terms of the enquiry. The next three chapters deal with the
social milieu in which Shatibi expounded this doctrine. Chapter three outlines

the social developments in fourteenth century Granadian society in general.
Chapter four deals with the available information about Shatibi's life and his
academic disputations with other scholars, and reviews his works. Chapter five
analyses his fatdwd to point out the actual legal problems which he faced. It

also investigates whether or not Shatibi showed willingness fo adapt to social
changes. The following four chapters deal with Shatibi's concept of maslaha itself.
Chapter six outiines the major probiems that arose in traditional Muslim juris-
prudence regarding the concept of maslaha. Chapter seven analyses Shatibi's
doctrine of the maqgdsid and reconstructs an understanding of his concept of maslaha.
Chapter eight examines Shatibi's views on social and legal change, and attempts

to define his basic terms in regard to the problem of adaptability.

For the purpose of limiting the work the focus of the study falls on Shatibi's

doctrine of maqdsid al-shari%a. The main sources of Shatibi's thought for this

dissertation are thus Al-Muwdafaqat, a part of which is devoted to the exposition
of the above docirine, and Al-I¢tisém. Among Shatibi's works, only these two
are relevant to our study. Detail of the publication of these two works are

noted in Chapter four.

The sources of information on the history of the period and on Shatibi' s life
have been reviewed in the beginning of the relevant chapter or in the first foot-

note.



Regarding transliteration and translation, a transliteration table is attached. The
Arabic affix al- with proper names is omitted. The exact translations of the terms
are not attempted. An explanatory English translation is given in parenthesis
when the Arabic term is used first. At later points the Arabic term itself is
normally used without repeating the translation. English equivalent of Arabic
terms are used only when they are usually so accepted; in case of doubt, the

Arabic term is supplied in parenthesis.

References to sources in footnotes are usually short.  Fuller bibliographical

information can be found in the section on Bibliography .
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CHAPTER 11

ISLAMIC LEGAL THEORY AND SOCIAL CHANGE

The relationship between legal theory and social change is one of the basic
problems of the philosophy of luw.] Law, which by its nature, tends fo be
unchanging, always faces the challenge of social changes which demand adapt-
ability from law. Most often the impact of social change is so profound that it
affects legal concepts as well as institutions and thus creates a need for a fresh
philosophy of law. The problem of social change and legal theory is of particu=-
lar significance in case of Islamic law. Islamic law is generally defined as

religious, sacred and hence immutable. How does such a law face the challenge

of change?

Shatibi sought an answer to such a challenge in the principle of maslaha. A

4 .

discussion of Shatibi's answer is, however, unwarranted unless we first explain
what the immutability’of Islamic law means. The present chapter attempts to
examine the arguments of recent studies on the immutability of Islamic law. From

this examination will be drawn definitions of the key terms in the problem of the

present study.

Presuming that the interaction between social change and legal theory must have
been at work in Islamic law before Shatibi as well, it may be rightfully suggested

that to evaluate Shatibi's contribution to the philosophy of Isiamic law his views



must be studied in comparison with those of his predecessors. Unfortunately,
fulfilment of this task is not possible in view of the present state of scholarship
on the philosophy of Islamic law; not only because a general history of Islamic

legal philosophy does not exist, but also because very few studies have been

made on individual usdl works.

On the other hand, an attempt to establish the views of Shatibi's predecessors
by surveying the original sources is also beyond the scope of this study. The
literature available on ustl al-figh, belonging to the pre-Shatibi period is
enormous and there is no way to estimate how much more material was lost or not
yet discovered. There is, in addition, the problem of the differences in the
legal docirines among various schools of law due to the various theological and
philosophical predilections of the usil writers.  Such extra-legal considerations
are reflected in the treatment of legal theory. A survey of the philosophy of
law, therefore, would demand an investigation of all these aspects which is im-

possible within the limited scope of this dissertation.

It is with these limitations in view thai in attempting to formulate an understanding
of the key terms of the problem of adaptability of Islamic legal theory to social
change, this chapter proposes to make an cmalysjs of the findings of recent
scholarship on this problem. This choice is made mainly in consideration of the
fact that in the modern period (since the beginning of the nineteenth century)

the question of the adaptability of legal theory to social change has been asked

more pointedly than ever before. Hence, the formulation of the problem can be



expected to be clearer than in earlier periods of the history of Islamic law.

It must be stressed, however, at the very outset, that the following is not a report
on the present state of scholarship on this problem, and, as such, it does not aim
to be exhaustive. What we intend to do in the remaining pages is to establish the

prominent land marks of the problem in reference to which Shatibi's views may be

analysed.

In the nineteenth century when most of the Muslim peoples, directly or indirectly,
came to be ruled by Western powers, a number of attempts were made to reform
the laws of the Muslim peoples. Whether they were attempts to codify or to
modify the Muslim laws, the strong religious reaction among the Muslim peoples
against such legislative attempts made the reformists aware of the complexities

of the problem of change in the Islamic law.

The early colonial policy of non-interference in personal and religious matters,
particularly in India, in fact, tended to support the conservatives' view of the
immutability of Islamic lc:w.2 One of the solutions to avoid interference in
personal laws was sought in establishing separate courts for personal and
religious matters.  This solution required either that these courts should be en-
trusted entirely to the traditional jurists or that the judges should be assisted by
specialists trained in the traditional Muslim laws. The situation led to a series
of translations of the traditional texts and their codification along Western

patterns. This was the beginning of legislative modernism in Islamic law.
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The early legislative modernism, however, added a new dimension to the problem.
Most of the translators and jurists were lawyers such as Van Den Berg and M. Morand
and their attempts at translations and codifications were meant for judges in modern
courts. More significanily, most of them were foreigners and non-Muslims. Per=
haps naturally they tended to treat the whole body of Islamic law as though it

were Western law. At the exireme of their reform efforts, they excluded from the
body of Islamic law what they considered as not belonging to Law. The underlying
conception in these attempts was that Islamic law, like other laws, could be
changed, reformed and codified by government fegislation according to social
needs. Confronted with orthodox conservative opposition, these men spelled out

their views more explicitly by questionning the idea of the immutability of Islamic

law.

This view of Islamic law was strongly criticised by Islamicists, especially by Snouck
.4 . 5 . . . .

Hurgronje and G. Bergstrasser. Hurgronije pointed out that it was a mistake

to treat lslamic law like Western law and that Islamic law was a 'docirine of

duties' . By its nature it was religious law, and as such it was immutable.

Consequently, from that time, as J. Schacht also reported in his lecture on the
status of scholarship on Islamic Ic:w,7 there appeared fwo approaches to the
study of Islamic law: one, that of the lawyers, the other, that of the Islamicists.
An implicit controversy between these two approaches continues even today on

the problem of legal theory and social change.

In a very broad sense this problem has been formulated by recent scholarship thus:



Is Islamic law immutable, or is it adaptable to social change? Whereas the
lawyers have been inclined to regard Islamic law as adaptable to social change,

the Islamicists have stressed the immutable character of Islamic law.

The arguments of the advocates of the immutability of Islamic law can be summed

up in the following three general statements:

1.  Islamic law is immutable because the authoritative, divine
and absolute concept of law in Islam does not allow change
in legal concepts and institutions. As a corollary to this

concept, ifs sanction is divine and hence cannot change.

2. Islamic law is immutable because the nature of its origin and
its development in its formulative period isolated it from the
institutions of legal and social change - the courts and the

state.

3.  Islamic law is immutable as it did not develop an adequate

methodology of legal change.

The advocates of the adaptability-view disagree with the above conclusions,
yet their arguments also turn around these three aspects of Islamic law: concept,

history and methodolgy .

It is, therefore, possible to accept these three aspects as general landmarks in
surveying the problem of social change and legal theory. The following discussion

is, therefore, arranged according to these three aspects.



1) THE CONCEPT OF LAW

The argument that the Islamic concept of law is absolute and authoritative and
hence immutable, has been advanced from two points of view. First, with

regard to the source of Islamic law, it is contended that the source of Islamic law

is the will of God, which is absolute and unchangeable. The second point of

view springs from the definition of Islamic law; there it is demonstrated that

Islamic law cannot be identified as law in the proper sense, rather it is an ethical or
moral system of rules. The first view, thus, treats the problem of the concept of
law in terms of the distinction between reason and revelation. The second view

deals with it in terms of the distinction between law and morality.

The arguments in regard to the first view take into account fwo subject matters:

i) law and theology and ii) law and epistemology .

J. Schacht has very forcefully argued in his article, "Theology and Law in Islam",
that there has always been a close connection between Islamic law and theology;
and that certain isolated instances of separatist trends are only accidental. He
has demonstrated this connection by the fact that the schools of law and their
eponyms showed their interest both in law and in 1'heology.8 Further, a certain

symbiosis of the schools of law and the schools of theology existed throughout the

history of Islamic Iaw.9

Malcolm H. Kerr also observes that the concept of Islamic law is very firmly

grounded in theology. 10



The connection between law and theology, however, must not be understood in
the sense that law was theological so as to be a counterpart of "Divine Law" or
"Canon law" as in Christian teachings. "islam", as Schacht put it, "isa
religion of action rather than of belief" .H Hence a "Theology" in the
Christian sense could not be conceived of in Islam. The argument asserting the
theological foundations of the concept of Islamic law is advanced simply to

stress that the law's source is Divine will, and not human reason.

C. H. Toy has put this idea more neatly by comparing the Greek and the Semitic
concepts of law. He found that Semites conceived law as absolute, revealed
by God; whereas the Greeks worked out the idea of natural law. The absolute
law of the Semites is external, imposed on man from without, by God, while the

Greek conception is of an inward law which is part of man's nature.

It appears that arguments holding Islamic law to be theologically grounded are
advanced in the sense in which Toy speoks about the Semitic concept of absolute
law. The evidences that the advocates of the immutability view present fo

prove their point confirm our observation.

The Ffirst evidence they advance concerns the divinity of the sources of Islamic
law. It isargued that Islamic law seeks its basis in Divine Revelation through
the Prophet; it is embedded in the Qur’an and l;lodi—’rh. Being divine, or
divinely inspired these sources are believed to be sacred, final, eternal and
hence immutable. It is in this sense that some scholars have understood Islamic

law as divine law. Among them N. J. Coulson,]3 H. A. R. Gibb,14

H. J. Liebesny,ls M. Khadduri, 16 H. Lammens,]7 G. Mokdisi,]8 and

particularly J. N. D. Anderson]9 have expressed this view.
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Leon Osfrorog,20 S. G.V. Firzgero|d2] and some others have disagreed with the
view of the scholars mentioned above. They argue that the strictly legal materials
in these 'revealed' sources are limited and, indeed, negligible. Furthermore,
this maierial is more concerned with the religious and moral teachings than with
matters sirictly pertinent to law. The whole body of Islamic law, cannot, there-
fore, be called revealed and sacred when the amount of legal material existing

in the revealed sources is very little.

The second evidence advanced by the advocates of the immutability view takes the
question of the sources of law in a more abstract sense. It contends that Islamic
law has its source in the Will of God. Since Gibb has expressed this view more
succinctly, we quote him as follows:

"The conception of law in Islam is thus authoritarian to the last degree.

'The law, which is the constitution of the Community, cannot be other

than the Will of God, revealed through the Prophet'. This is a Semitic

form of the principle that ' The will of the soverign is law', since God
is the sole Head of the Community and therefore sole Legislator",

The concept of the Will of God has theological implications, which render it
entirely absolute and immutable. The reason for this situation Gibb finds in the
nature of the development of Muslim theology. Because of its stress on monotheism,
Islamic theology refused to admit any limitations whatsoever upon the Power and

the Will of God. But the frame of reference of these theological discussions

was Aristotelian logic rather than metaphysics. Consequently, the theology was
forced info extreme positions; one such position is that there could be no agent

of any kind in the universe except God, since the existence of an agent implies

the possibility of an action independent of God, and, therefore, a theoretical
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limitation upon the absolute power of G-od.23 This conclusion was extended
even to 'human acts'; man was not considered the free agent of his acts.

This, apparently, would also imply a denial of moral and legal responsibility on
the part of man. It would also imply that nothing can be qualified as good or
bad except in relation to His will, because the Creation would have no intrinsic
value. The knowledge of this value can only be had through revelation and not
hrough human reason; leading to the other subject matter of the concept of law,

its epistemology .

The arguments in respect to epistemology of Islamic law have referred to two
aspects of the problem, a) the possibility and method of knowing the law, and

b) the role of human reason.

Gibb has brought these points clearly to the fere. He argues that Islamic law
is thought of, not as a product of human intelligence and adaptation to social
needs and ideals, but of divine inspiration and hence immutable. The Qur’an
and I_;!a_cﬁ_t_h are not the basis of Islamic legal speculation but only ifs sources.
The real foundation of the law is to be sought in the attitude of mind which
determined the methods of utilizing these sources. The ultimate reason of such
a mental attitude is metaphysical; an a priori conviction of the imperfection

of human reason and its inability to apprehend by its sole powers the real nature

of the good, or indeed, of any reality whatsoever.

As a corollary of the above concept of the epistemology of law, no primariy role

is allowed to independent human reason in law making.
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Schacht has pointed out that as a consequence of such an episfemological attitude
- . . 25 .
a number of irrational elements have survived in the Islamic law. R. Brunschvig
NSCRT, . o el . 26
also speaks of the irrationality of Islamic law in this special sense. G. F.
Hourani’s distinction of two theories of values in Islam is also concerned with the

27

point we are discussing.

The concept in Islamic legal theory that implies the employment of reason in knowing
and interpreting law is maslaha.  In fact, both Gruneboum28 and Hourani29 have
classified it as a rational principle. This classification has been, however, disputed

by scholars like Schocht.30

The second view, in regard to the concept of Islamic law - dealing with it in terms
of the opposition between law and morality — is concerned with its definition.
Since law and morality or ethics have a great deal in common, they are often
liable to be confused. Hence, any attempt to define law necessarily starts by
distinguishing one from the other, law from morality. In defining Islamic law,
Islamicists conclude that it is a system of ethical or moral rules. This conclusion
must be understood in reference fo the separation of law from morality. By
defining Islamic law as tethics' it is certainly never implied that it isa branch

of philosophy; nor is it 'morality’ in the sense of having its source in social

customs only.

The main aim of the argument in describing Islamic law as ethical law was fo
refute the modern lawyers' approach to Islamic law as being law in the modern

sense. The second aim was fo maintain the position that, being a system of ethics,
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Islamic law is not capable of change through legislation.  Snouck Hurgronje was
the first scholar to advance this argument. He defined, in very clear terms,
Islamic law as a ' Doctrine of Duties'.3] Th. W, Juynboll32 and others agreed
with Hurgronje. G. H. Bousquet carried this argument to the extent of affirming

that Islamic law is idealistic and casuistic, based on imaginative, non-discursive

and often rationally absurd hypotheses.33

Gibb's elaboration on this point is very succinct. To maintain that Islamic law
was a system of ethics would naturally imply that it was a system based on human
reason; Gibb explained that it was an ethical system in contradistinction to a
legal system; yet it was not a rational or philosophical system as it sought its basis
in revelation. The main points in his argument that distinguish Islamic law as an
ethical system in contrast to a legal system were the following:
a) The classification and categories of actions in Islamic law are moral,

not juridical. The five categories of obligatory, recommended, indifferent,
reprehensible and forbidden which are to cover all human actions, are moral and

efhical.34

Schacht, however, made it clear that the ethical nature of the categories of action
does not mean that there did not exist any legal subject-matter in Islamic law.

As a matter of fact, Schacht maintained, the legal subject-matter can be dis-
tinguished from other subjects but what is meant by the all-inclusiveness of these
five moral categories is that even legal subject-matter is classified as an ethical

and religious dufy.35



b) Islamic law speaks of "duties", not of "rights”. In other words there is
much more emphasis on what one ought fo do rather than upon what one is
entitled to claim as a right. The term huqiq even though it means "rights" in a
sense, nonetheless, does not contradict the point. In Islamic law, huqiq are
divided into those belonging to God and those belonging to men. Subsequently,
the latter are subordinated to the former, and this, in fact, renders them into

religious and ethical duties rather than rights in the strictest meaning.

c) Penalties and sanctions in Islamic law are religious and moral, not civil
and legal. The term used for a penalty, even in matters belonging to penal
law, is hudid Allgh (the limits of God) which stresses the fact that a certain offence

has been committed against God and that it is His right to impose penulfy.36

Schacht explains further that the other category of penalty called tazir, according
to which a cEij (judge) may punish at his discretion any act which, in his opinion,
calls for punishment, in fact, did not belong to the Islamic legislation which
appears in the Qur’@n and in the tradition of the Prophef.37 What is implied

in this explanation is that the concept of civil penalty which the term ta‘zi

might convey , originally did not belong to the concept of Islamic law.



2) THE HISTORICAL NATURE OF ISLAMIC LAW

in the above section on the concept of law we dealt with explanations of how the
idea of law is conceived in Islamic [egal thought. The present section treats the
explanation of the characteristics of Islamic law as it developed historically.  This
section, however, does not include questions regarding its application in practice;

the matter of practice is treated separately in the section following.

In general, those who took a historical approach for understanding the nature of
Islamic law have pointed out the following as its characteristics: 1) its idealistic
nature, 2) its religious nature, 3) its rigidity, and 4) ifs casvistic nature.
All four characteristics are related to one another and are presented as the reasons

for the law's immutability.

The arguments about the nature as revealed in its history of Islamic law, concern
the analysis of the following areas: i) the origins of Islamic law; ii) Islamic law
and state legislation;  iii) the role of the institution of the qadi; and iv) the

establishment of the schools of Islamic law.

The Origins of Islamic Law:

The traditional Muslim point of view, later accepted by a number of modern
scholars, maintained thet Islamic law began with the Divine Revelation in the
Qur’an and with Muhammad's decisions. These decisions as preserved in the large

corpus of Hadith literature were believed to be the foundation of Islamic law.

[. Goldziher's study of the Hadith literature from the point of view of its historicity



exposed the authenticity of the larger part of this literature to serious crificism.38
39 . 40 c e
J. Schacht®” and R. Brunschvig ~ brought this criticism to bear upon that part

of the I;Iadith literature that concerned Islamic law. Schacht argued that a large

number of legal ahddith were, in fact, legal doctrines of the early scholars of
Islamic law which were projected back to the Prophet in the form of hadith, hadith

being the most acceptable method of establishing a point.

Some scholars also found that there existed in Islamic law a considerable foreign
element coming especially from Roman |aw.4] As the ancient schools of law
developed in areas where Roman law had been applied before the advent of Islam,
these scholars concluded that the origins of Islamic law must be sought in Roman
law. This view has been a point of controversy among a number of scholars.
Schacht connected the existence of the foreign elements to the Sunna. He argued
that the ancient scholars, in fact, had assimilated local administrative practices
and foreign legal elements into a series of doctrines which they had Islamicized

by incorporating them into the Sunna.

The need for projection backward to the Prophet was not felt until Shafi<i very
forcefully presented the thesis of the traditionists and established the sole

authority of the Prophet in opposition to the authority of "living tradition".

The bearing of these studies on the origins of the law and upon the problem of the
law' s immutability lies in their conclusion that Islamic law originated from a
pious and religious motivation.  This motivation became stronger as the religious

element in the law was threatened by the attempts of government in the early
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‘Abbasi period to controf Islamic law. To save Islamic law from government

control, Muslim jurists stressed its religious and divine nature so as to raise it

above any human tampering.

Goldziher's and Schacht's criticism on the authenticity of the Hadith literature

have been questioned in a number of recent studies, but since most of these
studies are not directly relevant to the question of the law’s origins, they do not

concern us here. Two studies are, however, relevant o our discussion.

Fazlur Ruhman43 disagreed with Schacht's conclusion that the Sunna of the
Prophet was a late concept that emerged in consequence of the development of the

Hadith movement. Using literary, philological and historical evidence,

F. Rahman showed that, contrary to Schacht's argument, the Sunna of the Prophet
could not have been a late concept. If Rahman's conclusion is accepted, it

would mean that the origin of Islamic law is to be sought in the early period of

Islam.

S.D. Goifein,44 although he has insisted that his conclusions do not differ from
those of Schacht, suggested that the origins of Islamic law may be dofed.to the
year 5/627. Goitein draws his conclusions from a Qur anic verse which, he says,
establishes Muhammad's role as law-giver. From the verse he concluded that the
idea of Islamic law was not the result of post-Qur’anic developments but was

formulated by Muhammad himself.

Besides these differences in determining the historic beginnings of Islamic law, all

of the above arguments agree upon the religious nature of its origins.



ii) Islamic Law and State Legislation:

Gibb observed that in Islam the law preceded the state, both logically and in
terms of time, and that the state existed for the sole purpose of maintaining and
enforcing the law.45 Gibb argued that in the Umawi period the formulation of
the Revealed Law was left in the hands of theologians. The advent of the ‘Abbasi
Caliphs brought this scholastic law, for the first time, to the test of practice.
Schacht's investigation of the early development of Islamic law explains the above
observation historicully.47 As was mentioned above, Schacht concluded that
Islamic law began with the activities of the jurists due to religious motives; it was
not created by state legislation. This phenomenon resulted in the jurists' con-
viction of the independence of Islamic law from state control. Certain historical

events in the eighth century solidified this attitude further.

In the early “Abbasi period the administration of justice was in chaotic condition
because of the lack of unity in juridical doctrines. Ibn al-Muqaffa€, a secrefary
in the ‘Abbasi government, strongly recommended that the caliph control this
diversity of opinions by state legislation. The jurists reacted to this suggestion
by insisting that the law was superior to the state, and hence not subject to state

legislation.

Whether Islamic law maintained this independence in actual practice is a moiter
dealt with in the next section. What concerns us here is the conclusion that

many scholars have drawn from observations on the nature of the law in relation

to the state.



H. Lammens and others have argued that, being severed from state legislation,
. . . e 90
islamic law became divorced from social realities. G. H. Bousquet concluded

that the idea of successive adaptations to changing circumstances was strange to

its system.

Claude Cahen, however, has disagreed with such conclusions. He argues that the
problem for the early jurists was not to derive the ideal of Muslim government but
rather fo institute a very loose filtering which would reserve to them the bestowal
upon the régime asa whole of its certificate of 'good Muslim® . He concluded that

i+ would be supremely unjust...to regard the work of the Abbasi jurists as abstract

and turning the back on reality”.

i1i) Role of the Institution of the . i

The institution of the cE_d_i evolved out of the pre-Islamic institution of the Hakam
(arbitrator). Like the hakam, the early Séi was bound by the precedents of
local tradition and decided cases, not through some formal methods of reasoning,
but according to his own <:iisr:.re1~ion.53 As Schacht has shown, the decisions of
the Umawi (lcu'_gi_is incorporated local elements. in the later development of Islamic
law these decisions were assimilated into the body of Islamic |c|w.54 Yet the

role of qadi was not recognized to be that of making or interpreting the law, but,

essentially, only of applying it.

In the ‘Abbasi period the office of @ was connected with Islamic law, thus

separating it from the general state administration and making it subject to Islamic



law only.55 Later when the schools of law were established, the role of the
qadi was reduced fo the application of the teachings of one of these schools.

This limitation caused the complete stagnation of the law.

N. J. Coulson, in analysing the causes of the widespread dislike of the office of
Si?i among the jurists, concluded that the rejection of the office could not be
fully explained by such factors as the fear of sudden political disfavour or as
pious motives, such as 1. Goldziher, Amerdoz and E. Tyan had suggested.

According to Coulson the real cause of dislike of the office was ifs impracticable

and idealistic nature.

Coulson observed a significant distinction in the attitude of the jurists toward the
institution; the distinction between the attitude of the practical lawyers and the
attitude of the idealist traditionists. He stresses that this distinction was real
and vital in the history of Islamic law.57 For lawyers, Islamic law consisted of
enforceable legal rules; for traditionists it was a code of moral and religious
duties. The former regarded the office of q_(':_dj as essential and honourable;

the latter wished to avoid it at all costs. The attitude of the lawyers was a con=
finuation of the outlook of the early Umawi c_|§_c=:|1‘§who, as legal secretaries, were
responsible to the governor. The other attitude was the result of the growing in=
fluence of the religious concept of law in the eighth century, extending fo the
office of the &agf. The morally-inclined gadis began to feel that their allegiance

———

lay to religion rather than to the interests of the governor.

As a result of this dichotomy there developed two trends of law; the 'religious law’



as expounded by the jurists and the 'positive law' as administered by the courts.
An example of the latter is the development of “amal (juridical practice), as

court law in the Maliki school.ﬁ8

H. Toledano has observed that <amal became "an instrument for modifying and

adapting the shari‘a to meet the practical needs of the society, and the judges in

Morocco were filling the same role as their predecessors in the first two centuries

of Islam".

iv) The Establishment of the Schools of Law:

As a result of the rapid legal activity from the late Umawi period until the end
of the second century, there emerged certain schools of law which were consoli-
dated to the extent that adherence to one of these schools was common and also

necessary. This adherence was iequired not only of the layman but also of the

qadi and the jurist. This requirement was called taqlid.

The effects of taqglid on the growth of Islamic law were fateful. It reduced legal
activities to the confines of particular schools. On the one hand, the procedure
of legal reasoning became mechanical and, on the other hand, the whole body

of Islamic law was cast into a rigid mold, not allowing further independent growth.60

The phenomenon of taglid has been considered by a number of scholars as a

factor responsible for the belief in the immutability of Islamic law.



3) ISLAMIC LAW IN PRACTICE

Most studies on Islamic law lay stress on the gap between theory and practice.
This gap has been so striking that some scholars such as J. Kramers even suggested
the distinction between two systems of law in Islam: ‘droit de I'lslam’, the laws

. . sl . 6
in practice, and 'droit islamique’, the law in theory. ]

The cleavage between theory and practice has been observed under three aspects:
i) between Islamic law and the customs of the Muslim people; ii) between Islamic
law as elaborated in Texts and as practiced in the courts; iii) between different

kinds of subject matters in reference to their application.

. . . 62
Although custom was not recognized, theoretically, as a source of Islamic law,
yet scholars have observed that custom not only played an important role in the

growth of Islamic law but also that it always co-existed with the lClW.63

As for the cleavage between the jurists' law and the court law, scholars have
observed that the administration of justice was not completely subject to Islamic

law. An evident example of this was the introduction of the courts of nazar fi al-
mazalim where decisions were reached through individual discretion and Siydsa.

The jurisdiction of the ﬂc'idiwcs limited, and even there interference by the

governor and other government officials in the S_‘_l‘_-il_s decision, and restric-
ting his competence in legal matters, was so frequent that, in fact, the applicability

of shari‘a law in courts was more and more restricted. Consequently, the 'positive

law' applied in the courts grew separately from the religious law.
PP P Y

As mentioned above the amal tradition is an example of the positive law. Asa



matter of fact, it was assimilated into Maliki law as a doctrine that had a regula-
tive force. The judges were required to follow it even when it ran contrary fo

the dominant opinion of the school .6

Customary law and the law of the courts that responded to social needs and that
were adaptable to social changes ought to have influenced Islamic law. This
influence, as observed by the scholars, did operate, but it varied according to

the various subject matters of Islamic law.

A. L. Udovitch believes that  Bergstréisser was the first scholar who pointed out
this influence.65 He distinguished three broad categories of the subject matters
of Islamic law:
1. Ritual, family and inheritance laws, which though they accepted
certain changes based on custom, yet remained as a whole

closest to Islamic law.

2. Constitutional, criminal and fiscal laws - an area where Cahen
. - .. 66 .
believed the jurists to be very flexible™ - which was constantly
being adapted to social changes. In fact, Bergstrdsser observed
that this category of Islamic law diverged farthest and in some

. . . 67
cases completely from the classifcal formulation of Islamic law.

3.  Commercial laws, or to use Schacht's terminology, the laws of
contract and obligation, fell somewhere between the two ex-
68 . . .

tremes. Schacht, - in one of his early statements agreed with

, 69 I . .
Hurgronje ~ who maintained that Islamic commercial iaw

remained for the most part a dead letter.
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4) THE QUESTION OF METHOD

The significance of the question of method in reference to the immutability
of Islamic law has been generally recognized by all scholars. Every system
of law tends to be perfect and permanent; hence a sense of immutability has
gathered around the concept of law. But changing social needs challenge
such an attitude. Various systems of law have devised certain methods to
meet such chcllenges. For instance, Roman law resolved this problem by dis-
tinguishing between jus civile which was strict and jus honorarium which was

elastic.ﬂ In Common law the flexibility was achieved through Equity.

The question of method in Islamic law has generaily been discussed in reference

. . 7
to the classical theory of the ' four sources of Islamic law' . 3

Modern scholarship also discusses the question of the method in reference to
. 74 75

the sources of Islamic law. E. Tyan '~ and Ch. Chehata’ = observed that

Islamic law did evolve methods to adapt legal theory to changes. Chehata

spoke about the principle of Istihsdn as being the counterpart of Equity in

76 . - ‘1=
Common law. Tyan pointed out three such methods: Istihsan, lstiziah,

and Siydsa Shariyya (administration of justice according to Islamic law). All

of these methods were devices to incorporate social changes info Islamic law

where the strict requirements of Islamic law would not allow this.

Schacht contended that Islamic law did not and could not evolve such methods,-/7

mainly because by its very nature Islamic law was not in need of them.



Islamic law was not an official law like other laws. Official law came to be
by the authority of secular legislators, but Islamic law did not recognize it.
Hence Islamic law was a 'sacred law' par excellence; perfect, immutable,
and not in need of change. Schacht maintained that principies such as ‘urf,

istihsdn, istiglah andamal were not used as principles of change but rather to

interpret and justify the already existing rules of Islamic law. Moreover, if
ever they were used to adopt certain changes they were meant to build a pro-

tective zone around that particular change lest it affect the whole of the

theory. 78

Malcolm H. Kerr, in his study of Islamic reforms in the nineteenth century, has
confirmed Schacht's conclusions. Kerr chose to study the principle of maslaha
("welfare, benefit, utilify")79 because it was considered by the upholders of
the dynamism in Islamic law as a principle of adapfability.so He concluded
that although theoretically a fiberal principle, the maslaha in actual application
succumbed fo the theological and idealistic limitations imposed upon it by the

Islamic legal theory.

Conclusion

As suggested at the beginning of this chapter, for the subsequent discussion of
the problem, this chapter provides us with a conceptual framework in two res—
pects. First, it helps us develop definitions of the key terms of the problem.
Second, it gives us the basic assumptions and premises of the argument. The

conclusion of this chapter, therefore, consists of two parts. First, it deals



with definitions of the concepts and terms in reference to the above discussion.
In the second part it defines the assumptions and the manner of argument to be

followed in the rest of the thesis.

Before proceeding to definitions, a general conclusion of the above debate upon

the problem must be given.

The above discussion shows that the scholars are divided on the question of the

adaptability of legal theory to social changes.

The immutability view maintains that the main reason for affirming the unchange-
ability of the law is that, by its very concept, Islamic law is not adaptable fo
social changes. In the actual history of the law, because of its self-concept,
Islamic legal theory has been divorced from social realities. It has been separated
from those institutions which are adaptable to social needs and for that reason

could not develop a method of adaptation of its own.

The adaptability view does not differ from the immutability view on the concept

of law but they do not give so much significance to this matter; they rather argue
from the nature of the law's development. In practice Islamic law accommodated
fo social changes. The origin of the law came about in response to social needs,

and in its subject matter and methodology it showed adaptability to social change.

Both positions, however, admit the view of the opposite group on some points.

For instance, the immutability view submits to the opposite position in maintaining



that Islamic law was adaptable in its formative period. The adaptability view
admits that after the "closing of the gate of ijtihdd", Islamic law showed less

and less adaptability.

KEY TERMS
A closer look at the above debate shows that it is the different understanding of

the key terms that have caused the controversy. What follows is an attempt to

redefine the basic terms of the problem.

"Adaptability" and "immutability”

It is clear that the above views have the following questions as a starting point:
does Islamic law in fact change? Further, is Islamic law changeable? The two
views provide different answers to these questions. The immutability-view claims
that Islamic law does not change, adding that in fact it cannot change. The
"immutability", to them, therefore, means that the rulings pronounced by Islamic
law are static, final, eternal, absolute and unalterable. The adaptability-view,
on the contrary, maintains that Islamic law changes and that, in fact, it has
changed, and moreover, can be changed further. This view also stresses that it
can be changed and modified to fit new social conditions. In other words,
"adaptability", in the specific context of the above controversy, is not simply

a contrary term to “immutability", but it consists of an additional meaning, i.e.

a distinct implication of modifying to meet new conditions.

"Social Change"

The term "adaptability" is, thus, immediately concerned with social changes.



Social change, here, is obviously not a technical term which implies “trans-
formation of society" or "social confrol".g] This term is rather used as a general
term to signify that the change in question has happened in society in response

to social needs. A legal change that interacts with such social changes or recog-

nizes the social needs, demonstrates the adaptability of a particular legal system.

"Isiamic law"

in the above controversy neither of the views dispute that social changes occurred
in Islamic history and that legal changes did take place accordingly, but whereas
the adaptability-view connects these changes to the nature of Islamic law, the
other view does not. The immutability~view asserts that these changes took place
only in practice but were not recognized by the theory of Islamic law. The
question is then obviously not about the historicity of legal changes, but about
the theory of Islamic law regarding these changes. The difference of the two
views is confined, therefore, to the theoretical aspect of the question. Since the
two hold opposite views on this point, it is worth investigating whether they mean

the same thing when they say "lslamic law", or not.

The adaptability=view refers to figh as Islamic law, and even shari‘a is under-
stood as figh. The immutability-view is not so morolithic. In reference to the
concept of law, Islamic law is identified with s_hi_if_c_:, but even here the argu-
ments about its ethical and morai nature are made in reference to figh. In the
arguments confending that the law is divine and the will of God, obviously it

is not the figh which is meant. In discussions of the nature of the law and practice

what is implied by Islamic law is figh. The contrast between theory and practice

is made in reference to figh.



The reason for this apparent inconsistency and ambiguity is that the immutability
view believes that shaf<a and figh are inseparably connected, shari‘a being
the law, and figh the science of knowing the law. This explanation, however,

does not remove the ambiguity.

To explain this ambiguity we may borrow Kerr's formula of the levels of meaning.
He observed the following four levels of meaning implicit in the discussion of
juristic theory: (1) Divine Will, the sole metaphysical reality; (2) the spiritual
relationship between man and God; (3) the normative relationship between man

and man, and (4) the non=normative relationship of man and nature.

In reference to these four levels we may say that E_I'Ei‘_a belongs to the first

fevel , and figh covers both the second and third levels. The third and fourth
levels concern social changes. Now social changes would usually have immediate
effects on the third level; its effects on the second level are not immediate,
however. In respect of the question of adaptability therefore, the figh at level

three is more significant than at level two.

In view of this explanation, both positions involve ambiguity in some sense. The
adaptability view confuses the first and third levels by equating figh with shari‘a.
The immutability view also confuses the two levels. A distinction in these levels
can help in demarca’ring i_@_ﬁ"_a from figh and also in distinguishing among various

subject matters of figh.

The question whether shari‘a or figh can be called law is another source of ambiguity.

The question stems from the fact that the English term "law" has a special sense



which is not conveyed by the Islamic terms. The adaptability view believes that
figh may be called "law". This position is taken by Linant de Bel|efonds.83

He has argued that the theocratic and religious nature of Islamic law has been
stressed in an exaggerated manner, by referring fo its teachings on ll-_ai@_t
(rituals, worship) and by comparing it with Westem concepts of law. He main=
tained that even if the theocratic nature of its origins be admitted, it was not
prevented from becoming a juridic system so long as its precepts were sanctioned
by a secular authority. Implicit in his argument is the view that figh became

law as much as and whenever it was sanctioned by governors and administrators.

The opposite view contends that sharia, though not law in the proper sense, is

the law of Islam. Figh is a science that deduces rules of law from the shai‘a.
Accordingly shari‘a is known through the figh. Does there exist :_s_|_1gl_'i_‘g outside

the figh ? Although the answer should be in the affirmative, yet there are
different answers fo the question of its location. In the abstract sense the shari‘a
is a metaphysical reality known through the Qur’@n and the sayings of the Prophet.
The question whether everything contained in the Qur*@n and Hadith is law takes
us back to figh, as that is where the law is spelled out. Hence for practical pur-

poses, even in this position, figh comes to stand for Islamic law.

"Islamic legal theory"

Now, coming to the question of the legal theory and social change, can we con=

sider figh to be the legal theory?
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Most probably not. In the preceding discussion, to consider figh as legal theory
is possible but only in a limited sense. Figh cannot stand for legal theory in the
sense of principles and methods, because the branch of the Islamic legal sciences

that concerns such matters is Usil al-figh.

Usil al-figh is the formal science in which Muslim jurists have dealt with legal
theories, the principles of interpretations of legal texts, methods of reasoning
and of deduction of rules and other such matters. Thus, this thesis proposes to

mean usal al-figh, when it speaks of 'Islamic legal theory'.

Having defined our terms of analysis, we now come to the second part of the con-

clusion.

Our framework of discussion in this thesis consists of two sets of arguments. One
part of the argument is that Sha_fib'i' s concept of maslaha in relation to his doctrine

of magdsid al~shari‘a was the product of the need of his time to adapt Islamic

law to the new social conditions. For this part the argument comprises the follow-
ing steps: 1) A broad picture of the social changes in fourteenth-century Granada
(Chapter 3) wiil be drawn to see the extent to which the political, religious and
economic developments in this period brought a basic change in Granadian society.
2) We will also see how the legal system may have been affected by these social
changes. These observations will then be substantiated with an analysis of the
actual fatéwa in this period. (Chapter 5). Since these fatawd are answers to the

actual questions arising out of new social conditions, we will be able to assess



to what extent the need for legal change was connected with the developments
as already observed. 3) This will also enable us to observe how Islamic legal
theory dealt with the problem, i.e, what legal concepts and methods were used

and whether, in this respect, there was a departure from the legal tradition.

This will lead us to the second part of the argument in our thesis - that Shatibi's
concept of maslaha is an attempt to justify the adaptability of Islamic legal theory
to social needs. In this regard, the assumptions and premises of our argument

are drawn from the above discussion. These assumptions are as follows:

First, to determine the adaptability of Islamic law, one must examine whether a
certain method or concept, proposed as a theoretical justification of the
adaptability, succeeds in freeing the concept of legal obligation from the
theological determinism that it has received from having its origin in the absolute
Will of God. To verify this hypothesis, Shatibi's concept of maslaha will be
examined in this frame of reference. The analysis is undertaken in reference to
the development of this concept in ugil al-figh (Chapter 6). The purpose of

this analysis is to assess the direction in which Shatibi wanted this concept to

lead.

This comparison also helps us in defining the meaning of theological determinism
and its consequences for the concept of maslaha and then to assess whether Shatibi

succeeded in freeing the concept from this determinism. (Chapter 7).

In examining Shatibi's attempt to free legal obligation from theological deter-

minism, we will interpret such an outlook as a positive element in his legal



philosophy. Since our use of the term "positivism" may create some misunder-
standing, we must explain that our use of the term is related to, but not identical

with, "legal positivism".

In this thesis "positivism" refers to the well-known doctrine which explains the
evolution of human thought in three stages: theological - metaphysical -
positive. The third stage, positive, seeks to separate philosophical thinking
from theological and metaphysical modes of thought, and stresses observable
phenomena. Historians of legal philosophy, such as Huntington Cairns,
attribute this development to the tendency of jurisprudence towards complete
independence . 84 Jurisprudence has shown this tendency by breaking with
theology in the sixteenth century and culminating in the recent trend which is

called "legal positivism" or the analytical school of iurisprudence.ss

Recent exponents of * legal positivism', such as H. L. A. Hart, have excluded
considerations of morality and justice from the concept and definition of legal
obligclﬁon.s6 Hart has, however, made a significant observation at this point.
He admits that the origin of the rules of law may be found in the ideas of morality
and justice but that this does not prevent legal obligation from separating itself
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from morality in actual enforcement of law.

This observation will help us in understanding the distinction that Shatibi suggests

in defining legal obligation in reference to ta< abbud.

The suggestion that there was an element of positivism in Shatibi's legal thinking



is advanced as described above. His attempt to free legal theory from theology
and morality will be interpreted as a step towards positivism. Shatibi's distinc~

tion between <adat and ibddat on the basis of observability of masalih in the

former is understood as an attempt to separate positive law from religious elements.
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CHAPTER 111

SOCIAL CHANGES IN FOURTEENTH CENTURY GRANADA

al- -
For a better understanding of Shatibi's views on the adaptability of Islamic

legal theory to social changes, a general study of the changes that occurred
in Shatibi's period is necessary. Shatibl flourished in Granada in the reign

of the Nagri ruler Muhammad V al-Ghani Billah (755-760/1354-1359 and
763-793/1362-1391).

The present chapter, therefore, attempts to present a broad picture of the
social changes in fourteenth century Granada. It must be made clear, how-
ever, that the present chapter does not aim to give a complete historical
account of this period. This chapter serves only the purpose of providing a
general context by indicating the significant factors of social change in the

political, religious, economic and legal areas of Granadian society.



SECTION ONE

POLITICAL DEVELOPMENTS

Fourteenth Century

The fourteenth century was a period of rest for the Muslim world after the tur-
moils of the thirteenth century. Two major Mongol dynasties, the [lkhdnis
and the Golden Horde had been converted to Islam. The MamlGks who had
withstood the Mongol invasion had stabilized their rule in the fertile crescent
and in Egypt. In North Africa as well, conditions were rather stable. Bano
Marin had emerged as powerful successors to the Muwahhiddn. In Spain, the

BanG Nasr had succeeded the Muwahhidon. They maintained their rule by

keeping a delicate balance of alliance with the Christian kingdoms in Spain

and with the Bani Marin in Africa.

This political stability provided the much.needed peace for the intellectual
activities essential to re-evaluating the tradition in the light of the multitudi-
nous changes brought about by the furmoils of the thirteenth century caused
by the Mongol invasion in the Muslim East and by the rapid Christian advances
in the Muslim West. These changes affected the political, financial, com-
mercial, social and religious domains. A number of social changes that had

taken place needed somehow fo be accommodated within the tradition.

The intellectuals of the community who had either personally experienced these



changes or been affected through the experience of others received a lasting im-
pact on their minds. This is no doubt the reason why we find that a number of dis-
tinguished works dedicated to the re-evaluation, systematization and readjustment
of the tradition appeared in this period. In North Africa, Ibn Khaldun (784/1382)
worked on a philosophy of his'rory.] In Syria, lbn Taymiyya (728/1328) reviewed
the entire tradition of political and legal theory.2 In Persia, AIL-Ii_i (756/1355)
resystematized Sunni fheology.3 In Spain, Shatibi was occupied with the philo-

sophy of Islamic law. All of these efforts imply some breakdown in the community's

sence of itself, and are acknowledgements by their very existence, of the need for
new and more satisfactory formulation of certain basic values and standpoints.
Muslim Spain4

To help build an appreciation of political conditions in fourteenth century Muslim
Spain, a brief survey of events in the reign of Muhammad V is in order. Sucha

survey, however, in its furn, requires a review of the rise oi;:\"l;anﬁ Nasr dynasty for

a better understanding of the nature of the political structure that Sultdn Muhammad V
inherited from his predecessors.

Al-Ghalib Billah

With the decline of the Muwahhidin, the political situation in Andalus (Muslim
Spain) fell into a chaotic condiﬁon.s Two warlords appeared in this period: Ibn
Hdd in Murcia and lbn al-Ahmar in Arjona. Ibn HGd revolted against the
Muwahhidon in 625/1228 in Murcia. é He received investiture from the

‘Abbasi caliph Al-Mustansir Billgh (623-640/1226-1242)



in Baghdad. Once established as Sultan, he assumed the title Al-Mutawakkil
Billgh. Important cities such as Almeria, Malaga, Granada, Sevilla and the

greater part of Eastern Andalus fell to him.

Ibn al-Ahmar declared his independence in 629 A. HZ when he captured Jaen.
lbn al-Abmar (Mubammad b. Ydsuf ... b. Nogr b. Qays al-Khazraji
al-Anséri) was a soldier who fought on the borders of Andalus. He earned his
fame mainly by his campaigns against the Christians.  After Jaen, he quickly

captured Sevilla and Cordova from lbn Hud.

At the instigation of Ibn Abi Khalid, the people of Granada proclaimed fbn
al-Ahmar their king. In 634 A.H. Ibn al-Ahmar moved to Granda and after
inflicting a heavy defeat upon Ibn Hid, captured Granada and declared himself
the Sultan of Andalus, and assumed the title of al-Ghalib Billgh. Thus was
founded in Granada the dynasty of the Bani Nagr, also called Bani Ahmar.

Ibn al-Ahmar's only rival was Ibn Hid who died in 635 leaving lbn al-Ahmar

the sole Sultan of Andalus.

Toward his neighbouring states Ibn al-Ahmar pursued a policy of fruce. He
professed submission fo his African neighbours and ordered that the name of the
Hafsi ruler, AbG Zakariyya Ibn Hafs (625-647/1228-1249), be recited in the

khutba --a sign of allegiance. This gesture was meant to acquire Hafsi

help. He even included the name of the ‘Abbasi ruler in the khutba  to

‘elevate his prestige among his subiecrs;' later, however, he discontinued the

practice.



He concluded peace with Ferdinand I, the king of Castille, in 643 A.H. but
this truce cost him the surrender of Jaen. The conditions of the truce made
ibn al-Ahmar repent his decision.9 In 662, however, he signed another

peace treaty with the Christians, but also issued an appeal to the African tribes

for Jihad.

After the decline of the Muwahhidun there emerged three dynasties among the
African rulers; the I:lafg?s in Tunis; the Zayyanis in Tlemcen; and the Banu
Marin in Morocco. Among them the last proved themselves most powerful. It
was, therefore, the Ban Marin who crossed over fo Spain in answer to the Nasri
appeal for help. The relations between the Bant Marin and the Band Nasr,
however, became a source of trouble internally as well as externally;
internally because they headed the African mercenaries and thus held a major
source of power in their hands. They were often in conflict with the wazirs
who tried to control them. The balance of power often oscillated between
these two major offices.  Externally, being related to the BanG Marin they
constituted a threat to botﬁ:;ianﬁ Marin and Band Nasr rulers == to the Banu

Marin as claimants to the throne, to the Bani Nasr as a pretext for interference

by the Banu Marin in their affairs.

This delicate balance of power continued to be critical for the successors of
al-Ghalib Billgh, until this situation changed in the reign of Muhammad V

al-Ghani Billah, the eighth ruler in the line of his dynasty.



Al-Ghani Billgh

At the age of sixtaen,]O Mvuhammad V al-Ghani Billah succeeded his father in

755/1354 when the latter was assassinated. The affairs of the state were completely
ol -

in the hands of his chamberlain (hdjib), the Qa’id Abd Nc(i'm,\Rinwan. n

Other important offices of the kingdom were the following: the office of Shaykh

al-Ghuzat was given to Yahya b.‘Umar; Q&di al-Jamaa to Abg' |-Qdsim

Sharif al-Sabti; Katib al-Sirr to Ibn al=-Khatib. Since these offices played a
significant role in the political structure as well as the political development of

this period, a detailed analysis of them is attempted in the following lines:

Within a month lbn al—Khuﬁb and Abi' | Qdsim al-Sabti were sent on a mission
to seek help from the Marini ruler, Abi Indn, against the Christians. The

Castillian king, Pedro, was occupied with dynastic troubles. He confirmed his

truce of 751 made with Muhammad V's father. 12

This peaceful situation, however, did not last long. In 760 A.H. a revolt broke
out against Muhammad V. He had two brothers whom Ridwan had imprisoned in
Alhamra® Their mother sought the help of Ra’is Muhammad, the head of a
contingent of soldiers. 13 #eRa’is killed Ridwan and proclaimed Muhammad V's
brother, Isma‘il, as Sultdn and himself as his regent. lbn ai~Khatib and other

supporters of Ridwan were imprisoned.

Sultdn Muhammad V, however, escaped to Guadix. There he received a visit

from AbG'| Qdsim al-Sabti, his former qg'g_f who had joined the Marini



court. Abi'l Qasim was sent by AbG SGlim, the Marini, who invited Sultdn
Muhammad V to Fez to express his gratitude for the refuge he had received

at the Nasri court when he fled from his brother AbG ‘Inan. Muhammad V
accepted the invitation. AbG'l Qasim then proceeded to Granada to nego-
tiate the safe conduct of the Sultan to Fez as well as the release of other
prisoners, including lbn al-Khuﬁb.M The mission succeeded, and Muhammad V

along with his supporters arrived in Fez in 761 A.H. He received a warm wel-

come from the Marini Sultan.

In the meqnfime’&:’—is Muhammad, ofter assassinating Isma<il, had assumed
power. King Pedro defeated him in a battle. Shaykh al-Ghuzat deserted to

the Christian king, to escape the consequences that he feared would follow if

he returned to Granada.

At the same time in Fez, during a revolt, AbG Salim lost his life. 15 Muhammad V
left for Andalus. To regain his throne Muhammad V depended very much on the
help of the amirs of Ronda and Malaga. The castle of Ronda which belonged to
Andalus had been taken by the Marini regent “Umar b. “Abd Allgh. Muhammad V,
however, succeeded in regaining if.lé From there he proceeded to Malaga.
Ailiance of Ronda and Malaga in favour of the Sultdn assured his capture of
Cranada. ,\R'a’fs Muhammad, who saw himself pressed from both sides, decided

to surrender himself to Pedro. There he was treacherously killed. Thus, ground

was prepared for the recapture of Granada; Muhammad finally remounted the

throne in 763 A.H.



Muhammad V was no longer a youth, and the incident of deposition had been
an instructive experience. In his second reign he seemed determined to make

. . . 1
himself independent of internal as well as external powers.

He decided to undermine the office of wazir. He succeeded in routing his

wazir, Ali b. Yosuf b. Kumatha, whom he had been obliged to accept as his

wazir during his stay in Ronda. He sent lbn Kumdtha on a mission to the Marini
court fo get rid of him. On his way Ibn Kumgtha heard the news of Sultdn
Muhammad's successes. He tried, in vain, to instigate the rulersof Castille,
Barcelona, and of Tunis against Muhammad V, but he was finaily captured in

Castille and sent to prison in Fez.

After a while, lbn al-Khatib joined Muhammad V. Following lengthy secret
talks and promises, Muhammad V accepted him as wazir. 1% 1n al=Khatib soon
prevailed upon the Sultan who charged Ibn al-Khatib with the responsibility of

almost all the affairs of the government.

The office of ' - Shaykh al=Ghuzat was confirmed for ‘Uthman AlT who had

deserted hRo’Ts Muhammad. Muhammad V, however, had the same apprehensions
regarding this office as he had had concerning that of wazir. In 764 he suddenly

took captive all the members of Shaykh al-Ghuzt's family and expelled them

from the political domain. He appointed successively Abu ’| Hasan Ali b. Badr
al-Din and ‘Abd al-Rahmén b. Abi Sa<¢id, both from BanG Marin, to the office

of Shaykh al-Ghuzat, but reduced their powers drastically. As a matter of fact,

almost all of the military campaigns againsi the Christians, which justified the

title of ghazi, were led by the Sultan himse|f.20



The office of Qadi al-Jamaca was given to Qadi Abi 'l Hasan al-Nubahi, and

the office of . Katib al-Sirr to the fagih and poet, Ibn Zumruk.

In 767 A.H. Muhammad V decided to lead a series of campaigns against the
Christians to establish himself as the defender of |s|am.2] Some fortresses close

to Malaga and Ronda were taken back from the Christians. Jaen was recaptured.
The campaigns in the years 770 and 771 A.H. were carried out as deep into Christ-
ian territory as the neighbourhood of Sevilla. These campaigns brought a huge

amount of booty to the Muslims.

The success of these campaigns was partially due to internal troubles in the Christ-
ian kingdoms, which did not allow them to attend to the defence of their borders.
In this way Muhammad V's period'remoined generally safe from Christian attacks.
In fact, we can say that the situation had reversed itself in the fact that the

Christian kingdoms were in a defensive position against the attacks of Granada.

The same was true for his neighbours in Africa. Muhammad V was no longer

threatened by powerful neighbours. But this situation was partially accidental and
. 22 . e .

partially, as we shall note below,”” due to his skillful manoeuvres respecting the

political affairs of the African rulers.

From the above survey it can be noted that the strength of the BanT Nasr depended
on two things: first, maintaining a balance between their neighbours by alternating
peace treaties and court intrigues; second, by controlling the intermal sources of
power. We will review these two aspects of the Nasri political structure on the

following pages.



Political Structure

Foreign Relations

The Band Nasr had Christian neighbours to the north and Muslim Berbers to the
south. Among the Christians the more powerful kingdoms were those of Castille
and Aragon. In Africa there were three kingdoms as mentioned before. In
shorf;j:ganﬁ Nasr had to deal with the Castille and Aragon on one side and with

the BanG Marin on the other.

From 643 A.H. onwards the Bant Nasr were vassals of the king of Castille.
According to the conditions of the treaty, the BanG Nasr, among other things,
were to pay an annual tribute whose amount fluctuated from 150,000 to 259,000
Doblas. In return, they were entitled to attend the Castilian court like

Christian chiefs. Both parties agreed to supply troops to each other during war-

time.

This status was humiliating both politically and financially, but the BanG Nagr
were forced to accept and confirm it confinuously, first to keep peace with the
Christians and second as a check against the Bant Marin designs lest they repeat

the role of the MurabitGn and Muwahhidin.

This state of affairs had a social as well as an intellectual impact upon Granadian
society. These treaties allowed an exchange of scholars and mystics on both
sides. 4 The social impact of this situation is evident from the fact that the

Granadian Musiims generally came to accept the Christian dress.



These changes must have been a challenge to the Maliki fugaha’who were known for

strict adherence to their tradition.

Relations With The Bang Marin . ____ -

In;kgarly seventh centuryréanﬁ Nagr had depended more on the Bani Hafs but later,
when the Bani Marin grew sironger, they leaned towards the BanG Marin. In 634 A.H.
the Marini Sultan Mansir crossed over fo Spain in answer to the Nagri appeal and
defeated Sancho of Castille. On his return, he left behind several Marini clans

to defend Andalus against the Chrisﬁcms.26 These clans played a very active

role in Nasri politics because the office of Shaykh al-Ghuzat remained in their

hands.

BanG Nasr needed Marini help against the Christians, but their relations were not
always friendly. Each conspired constantly to weaken the other. Both provided
political refuge to defecting princes, wazirs and scholars from the other's camp.
The BanU Marin could dictate their term527 as long as they were strong, but

the situation was reversed during the reign of Muhammad V.

The BanG Marin were heavily defeated by the Christians in 74]/]34028 and from

that time onward were not in a position to stand in aid of the Band Nasr. The
regular internal quarrels among the BanG Marin during 759-774/1358-1373

weakened them still further. The following incident worsened terribly the relations
between the Band Marin and the BanG Nagr.  The Marini wazir ‘Umar b. ‘AbdAllgh,

who was responsible for a series of dethronements and bloodshed during the period

of 762-767, expelled the Marini prince ‘Ali b. Badr al-Din and his wazir
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Mas¢id b. Masa’i. They were welcomed in Granada by Sultdn Muhammad V;
he even appointed Al as Shaykh al-Ghuzat. In the meanwhile Sultdn Abd al-
‘Aziz had taken all powers into his hands after killing ‘Umar b. ‘Abd Allah.

He was apprehensive of prince Ali.  He requested the Nasri Sultdn to send
the prince and his wazir back to Fez. The Sultdn refused, but Ibn al-Khatib
whom Sultdn Abd al-Aziz had taken info his confidence, prevailed upon
Muhammad V; yet the latter only agreed to imprison them. The Marini
Sultén accepted but did not like this move. lbn al-Khatib, apprehensive of
the intrigues against him in the Na.srf court, was planning to escape. Sultan
‘Abd aFAziz welcomed him in the Marini court. Now Sultan Muhammad V
requested Sult&n(Abd akAziz to send Ibn al-Khatib back again to Granada,
but he refused. This disagreement soured their relations to the extent that
from that point on both the Bani Marin and the BanG Nasr spent their efforts

in staging intrigues against one another.

Muhammad V released the Marini prince and his wazir and sent the prince as
pretender to the Marini throne. He even marched toward the Marini borders
and captured Ceuta to stress his support for the pretender. He succeeded
finally in staging a revolt and establishing his own choice on the Marini
fhrone.29 Thus Sultan Muhammad V succeeded in solving an almost century=-
old problem. His successes against the Marinis brought further security to his

rule as well as to the Granadian society in general.



Internal Political Structure

The Granadian political structure consisted of three major offices directly res-

ponsible to the sultan: Shaykh al-Ghuzat, Wazir and Qadi al-Jamd‘a.

Shaykh al-Ghuzat The chief of the ghdzis (warriors for the faith) actually was

the office of the head of the armies, both regular armies and
mercenaries. This office, according to Gaudefroy Demombynes, was " comparable

to that of the amir al-"umar@’in the late Abbasi period.“30 The peculiar tribal

structure and allegiance to the chief provided the Shaykh al-Ghuzat with

absolute power.

The office of Shaykh al-Ghuzat was introduced to replace the power of the Banu

Ashgildla who had been responsible for the establishment of the Nasgri dynasty but
who had soon fallen into the custom of revolting against the BanG Nagr on fre-
quent occasions. To counterbalance their power the BanG Nagr welcomed the
Mor?nf‘ clans left behind in Andalus by the Marini Sultdn MansGr. The first

Shaykh al-Ghuzét was appointed from among these Marinis.

The Shaykh al-Ghuzat was given vast powers as is evident from a gahir (investiture)m

conferred upon Yahya b. ‘Umar by Sultdn Abu' | Hajjdj YTsuf (733-755/1334-54).
the e
The titles mentioned in the investiture include: 'LPillar of Power', ‘[Sword of

Jihad', 'The Supermost Head of Defence', 'The Bond of the Kingdom' etc.

The part on the description of his authority reads as follows:



W . _He is the chief of the ghdzis in spite of the differences of their
tribes and the diversity in their manner of living. The promotions
in their grades of acceptance will be determined by his approval...
Their salaries will be determined by his assessment. Further allow=
ances will be made to them by his confirmation and recommendation.
In all, may God support him, he is the qibla (turning point) of their
hopes, the balance of their deeds.. _and it is he with whom the king-

ness of the administration of their food and prosperity is sought”.

Uthman b. Abi'1Ula’was the most powerful and illustrious Shaykh al _Ghuzat in

Nagri history. ‘Uthman was the chief of the Banb ‘Ula' clan of the Marini tribes
in West Africa. He had been gathering forces against the Marini ruler Abu Yosuf
Ya‘qub (685-706 A.H .) After a few gains “Uthman was heavily defeated in

707 A.H. and fled to Andalus with his conﬁngents.33 He was warmly welcomed
in Granada. Despite the threats and the pleas of the Marini sultdn to send
“Uthman back o Africa for punishment, the Ban Nasr bestowed upon him the

office of  Shaykh al-Ghuzat.

Uthman soon came into conflict with the wazir Ibn Mahrig. lbn Mahriq

succeeded in suppressing him temporarily. Soon, however, the situation reversed
trself. “Uthman gathered his froops and besieged Granada. Alfonso, seizing

the opportunity, captured a few border towns. Sultdn Muhammad IV (725-733 A.H.)
was forced to be reconciled with SUthman. To do that he had his wazir, lbn
Mahroq, murdered. Mubammad [V himself, however, met the same fate at a

later point when, dissatisfied with the Sultan, ‘Uthmdn's g_b__&_zj_s assassinated

Mubummcd IV in 733-34 A.H.

the Jhe
Mubammad IV's son Yosuf's attempt to reploceABanG <U|a’withﬁBanG Rahd, another



sub-clan of the BanG Marin, did not bring about much change. The Shaykh al-
Ghuzat still enjoyed the same powers. Shaykh ‘Uthman b. Yahya of?l;unﬁ Rahd
participated in the plot against Muhammad V, and supported the Sultén's rival.

He was, however, defeated in a battle against the Castillians and took refuge

with them. The Castillian king Pedro was an ally of the deposed Sulidn Muhammad V.
He delivered Shaykh ‘Uthmdn to Muhammad V who reinstated him in his post when

the latter remounted the throne.

Muhammad, however, had decided to break the power of the Shaykh al-Ghuzat.

Consequently within a year he struck out at Shaykh “Uthm@n and banished the entire
family from the political scene.35 He appointed other individuals fromkméonﬁ
Marin to perform the necessary functions, but he reduced their powers by taking
two steps: first, he led most of the campaigns against the Christians himself, thus

taking the credit of Jihdd away from the Shaykh al-Ghuzdt. Second, he sent the

Shaykh al-Ghuzat on campaigns against the BanGg Mcxrfn,36 thus discrediting them

as ghzis since they fought against Muslims and their own kith and kin.

—————

Wazir  The wizdra was the second most powerful office in the Nasri political

structure. Ibn Sa<id observed that the institution of wizdra in Um awi

Andalus consisted of a group of notables who assisted the caliph by counsels and
aided in the administration. One of them whom the caliph appointed his deputy
was called hdjib. This office became hereditary and continued within certain

families. The designation of wazir was lower than that of I;\aiib.37

During the Nasri period the emergence of the institution of Shaykh al=-Ghuzat had




overshadowed the powers of the hdjib. Moreover, the offices of hajib and wazir

were often combined. Some wazirs even claimed to be regents of the minor
sultdins whom they succeeded in bringing to the throne. Such wazirs enjoyed the
highest powers. Instances of such wazirs are Ibn al-Hakim al-Lakhmi during the
reign of Muhammad al-Makhlg$; 1bn Mahrdq in the period of Muhammad IV,
Qa’id:%{}giwan in the time of Abl'! Hajjdj YUsuf and Ibn al=Khaib during the reign

of Muhammad V.

Under the wazir were kuttab (secretaries) who held the various offices of civil
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administration. The wazir also commanded the shurta or the city police.

Early Nu;rf wazirs such as Ab0 Marwan b. §anc’1dfd, who was the ruler of Jaen, and
the Q&'id Abo ‘Abd Allgh al-Ramimi, who was the son of the ruler of Almeria,
both wazirs ofhéhalib Billgh, had powerful family connections. The later wazirs
were, however, men of learning, having no such powerful connections. This is
why the wazirs depended for their support on diplomatic influence. Their powers
were often temporary. Whenever their plots failed, it proved easy to break their

power. The wazirs were invariably imprisoned, expelled or assassinated.

Qadi al-Jama%a  This was the most respected office in the plitical structure.

The Qddi al-Jama‘a was responsible for the administration
of justice, the inspection of markets and for regulating commercial contracts.

The Qadi al-Jamd“a also sometimes was the chief khatib of Grcmcldcus9

No executive powers such as the command of soldiers, police, etc., belonged to the

Qddi. It was rather supposed to be the duty of the Sultan to support a qadi's
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judgment with his executive powers. The Sultan and often the wazirs, as well,
interfered in the administration of justice; yet symbolically, the Qaddi enjoyed

the highest prestige in the political structure.

In spite of the absence of executive powers, the chief Qadi had vast influence in
the affairs of the state as he was responsible for the appointments of a significant

number of functionaries in the administration of judicial and religious affairs.

The real basis of the Qadf's power, as we shall see later in de’rail,“ lay in his
being part of a sort of 'religious &lite' which had grown in sirength in the Umawi

period and proven ifself indispensableever since.

Q&di al-Nubahi's success in prosecuting the powerful wazir Ibn al-Khatib, is one

of the recurrent examples of the powers of qddis in the political structure of Muslim

Spain.

As stated earlier, Sultdn Muhammad V was enraged by Ibn al-Khafib's defection
to Morocco. From certain accounts it appears that there existed a rivalry between 24~
Nubahi and Ibn al-Khatib. lbn al-Khafib, as lbn Khaldin has noted, enjoyed

the highest powers after the collapse of the office of © Shaykh cl-Ghuzét.42

He interfered with Qadi al-Nubahi in many cases. It is evident from certain

stories recounted by Ibn al-Khafib in his Afmal c:l-A‘ilc'lmA’3 and Al-Katiba al-Ké@mina,

that lbn al-Khafib went beyond the limits of politeness in ridiculing Nubahi in the

court. Publicly insulting the Qadi al-Jam@‘a must have undermined the office

44
of qadd.  This derision was not without the Sultdn's approval.  The Sultdn must



have encouraged the wazir for such derision to weaken the office of Qadi al~ Jamata.

It was only after Ibn al-Khatib had left for Morocco fhaf:ﬁlub&hi- could accuse Ibn
aI-Kha’_rTb, in public, of heresy and burn his books. In this accusation, of
course, he, too, was encouraged by the Sultdn. The Nasri Sultdn sent Nubahi
to Morocco to bring Ibn al-Khatib back once more to Spain. The Sultén failed to
bring lbn aI-Khaﬁ-b back to Spain but he finally succeeded in having him killed in

Morocco.

This is how the Sultén eventually succeeded in removing a wazir who had become
too powerful and, by using the qE_idE to his advantage, also achieved his designs to

make himself independent of the offices of the Qadi and Wazir both.

Conclusion:

At the conclusion of this section we may say that the reign of Sultén Muhammad V
was relatively speaking a peaceful and politically stable period. This stability
was gained by the skillful management of relations with the Christian neighbours
and the Marini rulers, but more significantly, by the consolidation of the absolute
rulership of the Sultdn. The Sultdn succeeded in achieving this goal by weaken-

ing and reducing the powers of the Shaykh ai-Ghuzat, the Wazir and the Qadi

al-Jamd‘a, which were the major offices of political significance. He used the

influence of each office against the others to weaken them all.

Politically, the Qadi al-Jamd‘a had been a very influential office, yet the Sultan

was able to use it to consolidate his own power. This was possible because the
religous authority of the fuqah@’ on which the power of the Qadi depended had been

already weakened. This phenomenon is discussed in the next section.



SECTION TWO

SOCIO-RELIGIOUS DEVELOPMENTS

We noted earlier] how important a role was played by the jurists in political
events during the early days of the Sultdn Muhammad V, especially by Qadi ¢/~
Sabti and lbn Marzdq. The significance of the jurists in the political affairs

in this period was, in fact, a continuation of the role they had fulfilled from

approximately the ninth century.

The Political Power of the Fuqahd’

The historians of Muslim Spain do not forget to point out the role of the fuqaha’
in political affairs as a trait of Muslim history in Spt:lin.2 The various opinions
about the significance of fuqahd are not immediately relevant to our purpose.
Nevertheless, in general, we learn that scholars have suggested three reasons

for the political significance of the fuqaha’ .

First, some scholars such as lbn Kh<:||dt'5n:3 and Goldziher4 argue that it was the
conservatism of the Spanish Arabs that encouraged the spread of Malikism and

that eventually conferred significance on the fugahd’ since they were the bastions

of this tradition.

The second reason, as suggested by Lopez Orﬁzs, Hussain Monés6 and ofhers7,

was the need for the legitimization of their rule as was always felt by the Muslim



rulers of Spain. Lopez Ortiz argues that because of their breakaway from the
‘Abbasi caliphs, the Band Umayya in Spain needed the support of religion to
justify their caliphate. Malik b. Anas, being an antagonist of the ‘AbbasTs,
was the ideal choice for fhem.8 Monés furthers this argument more strongly in

the case of Hishdm | and Hakam I.

Contrary to the claim made by historians of Hisham |'s piety, Monés argues

that Hishdm, in fact, chose religion for rather political reasons. Hisham felt
himself weak in the struggle against the rightful claimant to the throne, Sulayman,
who enjoyed the support of the Syrian contingents of the army.9 Thus from poli=-
tical necessity on the part of the Umawi rulers there arose a class of ‘Ulamg’ and

Fuqaha’ who played a continuously important role in political affairs.

The third factor, suggested by L. E. Provengal 10 and Roger |dris] ] , was the
establishment of a kind of 'religious aristocracy' -= composed of fugahd’ and
‘ulamg’ -- who comprised of the intellectual as well as the social élite in the
capital by the time of Hakam | (180-206,/796-822). When ijakam iried to reduce
their influence, they staged two insurrections in Cordovalz. In these revolis the
fugaha’ had the support of a number of aristocrats in the court as well as the
people in the suburbs of Cordova. These revolts did not succeed but Hakam was

forced to recognize the power of the fugahd® .

We cannot agree that any one of these factors alone can sufficiently explain the
influence of the fugahd’ , particularly in the Nasri period. Nevertheless, the

third factor probably clarifies the phenomenon better than the others.



It is difficult to classify the generality of the Spanish people in the manner of

lbn Khaldon as having been primitive and conservative. There is much evidence
to the contrary. Especially in the Nagri period the Spanish people were quite
flexible in accepting their Christian neighbours’ way of life, particularly with
regard to dress and recreational octiviﬁesls. Conservatism was also absent from
their ever-changing practices in trade and commerceM. There was conservatism,
of course, in the intellectual attitude and academic activities of the élite. The
latter, however, were probdbly the result, not the cause, of the conservatism of

the fuqaha’ .

Similarly it is hard to maintain that the rulers' alliance with the fuqahd’ was
based on the former's need for religious legitimacy. In a society where the rule
of a usurper can be justified in the political theory by equating de facto with

de iurels, the need of a religious institution for that purpose is not very great.

In the case of the Nasri claim to the legitimacy of their rule, stress fell upon
their Arabness rather than on any religious doctrine. The tension between Arabs
and Berbers had been a salient feature of Muslim Spanish history. The two Berber
dynasties, the Murdbitin and the Muwahhiddn, had pushed the Arabs aside.

With the decline of the Muwahhiddn, the Arab element rose again, as the rise

of BanG Hid and Bant Nasr manifested. These Arab tribes were supported by

the local Spanish element and by the Arab aristocrats. They did not trust the

Berbers; they sought the Berbers' help only temporarily. While the Berbers were



inclined more toward religion and pietylé, as expressed by their zeal for Jihad
and Tasawwuf, the BanG Nasr laid stress on genealogical nobilifyw. The
founder of the Nasri dynasty was called ‘Marwani 'by a contemporary historiun.18
This shows that the BanG Nagr in all probability wanted to present themselves as
a continuation of the BanG Umayya. Later, however, they linked themselves
with the Khazraj tribe of Madina. lbn al-Khatib established the proof of their
genealogy from earlier sources ~ and lbn Zumruk recited eulogies narrating the
merits of the Khazrajis in the days of the Prophei‘.20 This very fact that they
stressed their descent from the angGr would have been detrimental to their cause
if they had been seeking religious support for their legitimacy, in view of the
commonly accepted orthodox view of the superiority of the Quraysh over the
Angdr. The nature of the argument shows how much significance the Ban0 Nagr

gave to the religious aspect of the legitimacy of their rulership.

The foregoing discussion was necessary to show that the need of legi-~
timacy existed but that it was not sought necessarily from the fuqah@' . The
rulers needed the support of the fuqahd® because the latter, through strong family
relations and land holdings, had established themselves in Spain as a political
power. We need not go into these details; what interests us here is their strength

as a political group. We will briefly review the factors of their strength.

The Factors in the Political Strength of the Fugaha’
The high status that the fugoha” enjoyed in Andalus is evident from the fact

that the appelation "fagih" had acquired a sense of nobility. lbn Said points



out in his narrative of the Andalusian society that:
The appelation of 'fagih' is most honourable for them, so much
so that if they want to make an honourable mention of their
grand amir (sul &n), they call him ' Fagih' . At present a faqih
in the West is what a qddi is in the East. They even sometimes
call the katib (secretary), a grammarian and a linguist fagth
because it is the highest appellation for them.21

The factors that contributed to the sustenance of fugahd’ s political power

were mainly three:

1) The control of a number of important lucrative offices in the
political system;

2) The control of the institutions of learning;

3) The control of the movement of free thought,

It was through the operation of these factors that the fugahd’ could preserve fhe
Maliki tradition in its conservative mold and hence maintain their power.

When they lost control of these factors in the fourteenth century they could no
more maintain their religious authority and hence their political power. We
will briefly review these elements in the power of the fugah@ in the following

pages.



Religious and Judicial Offices

The highest religious and judicial office was that of Qa&di al- Jamia, the appel-
lation of the chief c!a_(ﬁ in Granada. The historians stress that it was the noblest
office in the political structure. The evidence for the truth of the claim is to be
found in the generous salaries, the ceremonial investitures, and the lengthy

formal decrees of appointment given to gadis. The Qadi al-Jama‘a also en-

joyed a wide range of prerogatives.

Beside the administration of justice, the fugahd’were officially attached to courts
as mﬁjs (jurisconsults), mushdwirs (consultants) and wuththags (formularies and
noi'ories).23 The administration of religious and trust properties was also in
their hands. Whenever a ruler made a donation for a special purpose, he
appointed a fg_cﬁ_\ to supervise it. The appointments of AbT Abd Allah al-Haffar

(811 A.H.)24 and lbn al-Qakbab (779/1378)25 in Granada were of such nature.

The inspection of trade and commerce was also the domain of the fuqahd’.  They
were responsible for fixing prices and for the quality and weight of commodities
in the market. The particular teachings of Islamic Ic:w26 against Ribd (usury )

and Qimdr (speculation) prohibited a number of transactions which thus required

the supervision of experts in the law, i.e. the fuqahd!

These prohibitions also extended to transactions involving money exchange and
minting. The fugahd’ were therefore required also fo supervise the minting of
coins. The important offices in the mint such as Nazir al-Sikka were held by

fugaha? 28
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The office ofAChief Khatib was next to that of Qddi al-Jama‘a in importance
—_— A -

in the capital city of Granada as well as in other cities and towns in the king-

dom. Often both offices of qadi and khatib were held by one person.29

$ince in Islamic history the sikka (coining) and khutba (Friday sel_jmon) which
became ﬂ;e vehicle of the announcement of the ruler's name, had become the
formal signs of a claim to rulership or to allegiance of one ruler to another
ruler, the k_lm_ﬁlg had also become a kind of political office.30 Attached to
the office of lLaﬁb were a number of other religious offices such as that of the

[n’_u’a_dhdhin, etc.

All the above-mentioned offices were lucrative, and often tracts of land, com-
. . 31 . .
mensurate to their rank, were attached to these offices. This land ownership

also contributed to the political power of these office holders.

Intellectual Control

The status of the fugahd’ established by their function in the political adminis-
tration was sustained by their control of intellectual life. This was achieved

mainly in three ways: 1) The control of the institutions of learning,
2) The suppression of any movements of pure rationalism,

3) Opposition to Tasawwuf and Tarigas as a threat to
the political, as well as the economic, system.

We will explain these measures briefly in the following paragraphs:

1) The Institutions of Learning

Ibn Sa%id, who visited Andalus in the early Nasri period, depicts the con-

ditions of learning in the following words:



As to the conditions of the Andalusians in respect of the art
of sciences, the truth of the matter is that they are most
eager people in this regard. .. .The scholars enjoy the
noblest rank among the élite as well as the common people...
Despite the fact that the Andalusians do not have school
(maddris) to help them in seeking knowledge, they rather
study (learn) all the sciences in mosques on paying fees.

. . . 32
Thus they read in order to learn, not in order to earn a stipend.

lbn Sa®id praised the Andalusian system as leading to learning in contrast to the
system of the madrasa in the Muslim East where the inferest of the student was

monetary rather than learning.

This conclusion of Ibn Sa‘id stands in contrast to that of lbn Khaldon who praised
1he

the system in the East saying that the system of madrasa encouraged learning
=

and made it possible to study even for those students who could not affard to pay

fees to individual teachers. On the other hand, the system in the West limited

the spread of learning and eventually resulted in the decline of the sciences.33

Neither lbn Safid nor Ibn Khalddn mentions one significant fact - that learning
t+self could not have been the sole aim of all the students. The majority of
them graduated, thereupon fo be given various offices in the administration.
The factor that must be emphasized here is that the teachers who were mostly

fugaha' had more influence in the system of the East in comparison fo the West.

The institutions of learning in Andalus was completely in the hands of the fuqahd’.
They were absolutely independent in choosing the materials of teaching in the
manner of teaching and the assessment of achievement of the pupils. Shatibi,
dealing with the question of learning, in fact, discouraged the method of

learning from the books without a teacher.



This system was advantageous to the fuqahd® in two ways. First, it established
their influence and supremacy over the people. The fugah@ could not have

had this advantage in the madrasa system, because in that system they could

not be as independent as they were without the madrasa. Because of the absence
of an institutionalized system of higher learning the pupils had to depend on the

teachers if they were to get diplomas of graduation.

Second, the Andalusian system made possible the preservation of tradition and
strict adherence to it, as well as the control of any ideas or movements that

might change the tradition.

The fuqahd@’ in the West were certainly aware of their advantages when the
ugaha Yy g Y

opposed the establishment of mad&ris.35

The institution of the official madrasa was introduced quite late in Spain.
aez
Provencal mentions that the first madrasa was established by the Q&’id Ridwan

(d. 760/1359) the Hajib of AbG Yasuf al-Hajjaj (733-755/1333-1354).%

This move was strongly opposed by a number of scholars. Two main arguments
were advanced in this respect. First, that it was a bid‘a (innovation), hence

prohibited; second, that it suppressed the freedom of the ‘ulama’ and hence

the independence of ¢ilm (scholcrrship).37

After the establishment of madrasas, the ‘ulama’ and fuqah@” gradually lost
their independence. The change did not immediately, however, affect their

aristocratic status; but their control over intellectual movements and their
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resistance to Tasawwuf certainly relaxed. lf was after the establishment of madaris

—_

that Tasawwuf and §Gf=| 'I.'ar-iqas gained a wider following in Granadian society.

2) Control of Intellectual Movements

Again the same lbn Sa‘id says that:

"They (the Andalusians) take part in every science with the exception

of philosophy and astronomy. These are specially enjoyed by the élite,
but they do not show this (interest) in public for the fear of the common
people. Because as soon as it is stated that 'so and so studies philosophy'
or 'practices astronomy', at once he is declared Zind-ig (heretic), and
his days are numbered (qayyadat ¢alayhi anfisuhb). If someone showed
skepticism (zala fi shubhatin) the people would stone him to death or
would burn him alive fong before his case was brought to the Sultgn." 28

lbn Sa¢id' s observation is supported by stories that frequently refer to an aversion of

philosophy. lbn Khaldin narrates that his teacher Abill used to teach philosophy to
Ibn Abd al-Saldm in sec:ret.39 The condemnation of the study of philosophy was a
very common theme in the literature written by M’.m This antagonism had
grown to such an extent that eveniéhazéﬁ' s works were counted as being philo-
sophical .4] One of Sh&tib‘i' s teachers, Sharff%_ilimas'c'n'l, on one occasion was
forced by his students to use a certain book by;jéhazaﬁ. He dreamt the same night

that he was soiling his books in filfh.42

The outstanding case in Sha.fib?‘ s lifetime was the condemnation of the Wazir lbn
al-Khatib. We need nof recount the event which has been mentioned earlier. Qadi -
Nubahi was asked fo bring charges against lbn cl-Khoﬁb.43 He declared the latter

as heretic because of his indulgence in philosophy and other such matters. Qadi »4~
Nubahi's attitude to philosophy can be learnt from the following passage in his book

pertaining to the administration of justice and the biographies of Qadis:

If something relating to the philosophical schools contradicting Shari‘a
or something similar to that is found in someone's handwriting, then
the practice (hukm) in this respect is o study the written material. If

it is clear that it is the opinion of the writer and (something) to which




he agrees, even though he may deny it verbally, the case will be
decided on the basis of the written material.  ...If this writing is
found only to quote these philosophical schools without relating the
statement to the writer...who could be worse than the man who
possesses such books. ..such books must be burnt and the man must
be punished..." 44

Towards the middle of 773, Q&di al-Nubghi announced his fatwd about the books
composed by Muhammad b. al-Khatib, relating to beliefs and morals. These

books were burned in the presengeof the fuqah@’ and mudarrisin (teachers) and

others from the same class as the fuqah@’. "This happened because the afore-

mentioned books contained articles that necessitated this action.

Sultdn Muhammad, assisted by Qddi Nub@hi and Ibn Zumruk finally succeeded
after a few years struggle to have Ibn al-Khajib charged in the Marini court as

a heretic. He was treacherously killed in prison and then burnf.46

Ibn al-Khatib's tragic death illustrates the extent to which the fugahd’could go in
their opposition to philosophy. The case of Ibn al-Khatib also provides evidence
to the fact that the reason for opposing philosophy and such trends was to preserve
the supremacy of the _S@ which was the religious authority. These facts are
to be found in al-Nubahi's letter to Ibn al-Khatib which has been preserved in

Nafh al-Tib. Al-Nubahi charged lbn al-Khatib saying:



"| had spoken to you a number of times about your pamphlets
(manuscripts) in which you invoked innovation (heresy) and
made fun of the Shari‘a. | urged you to tear them up and burn
them.

This unfortunate office tenure (Qadi Nubghi's period of qada’
during Ibn Khatib 's wizdra) endured the nonsense resulting

from your ridiculing the rules of Sharia, and your scorn at

matters of religion. . .some of such cases are the following:

one of them was the case of Ibn al-Zubayr who, after payment

of his dues, was sentenced to death on account of heresy (Zandaqa)

despite your disdaining such a decision.

Another case was that of Ibn Abi’l ‘Aysh, detained (mufhoqg_gf_)
in prison on account of his heterodox statement, one of such
heterodoxies was that he cohabited with his wife after
pronouncing the formula of triple divorces, because he claimed
that the prophet himself commanded him to mate with her.  You
sent one of your men to secure the escape of lbn Abi’I ‘Aysh from
the prison with no consideration of others. Another of such cases
was that one young man related fo you was prosecuted on the
charge of murder. | could not do anything but imprison him
according io the reguirements of religion and the decision of
Sunna.  You detested this judgment. You imprisoned the

plaintiff and immediately released the above-mentioned young
man." 47

For a better understanding of the contents of this letter it must be pointed out
that lbn al-Khatib was very much distrustful of the fugahd?. His reasons for this
attitude were the fugah@'s general ignorance of the Arabic language, the
absence of piety and too much concern for the mundane matters. He wrote

a few freatises combining satire and criticism on the practices of the fugaha’.
The main targets of his writings were the qadi Ibn al-Hasan al-Nubahi and qadi Ibn al-Qalbah.
lt is evident from Nubahi's letter that Ibn al-Khafib did not agree with the fugahd’

in condemning heretics to death. His inferference in the implementation of court

decisions was considered as ridicule of the Shari‘a.



Ibn al-Khatib's boldly favourable attitude towards philosophy and pure thought
was made possible among other factors, by the introduction of Razism info

Western Mdlikism in the thirteenth century.

-

Fakr aI-D-inr‘Réz'i was responsible for raising the status of Kal@m to bring it closer
to philosophy,49 but his influence also meant the revival of an interest in philo-
sophy - a forbidden science among the conservative orthodox. Razism was intro-
duced to Malikism mainly through UsGl al-figh. This made the acceptance of
Razism easier, and the resistance to pure philosophy, though it continued, but

grew weaker and weaker.

In Eastern Malikism this impact manifested itself in two works on Usdl al-figh
~clerere———

which were in many ways based on R&zi's work on Usdl al-figh, Al-Mabsdl.

One of these works was by lbn Hajib (d. 646 A.H., Alexandria),

Muntaha al=Su’..l wa’l JAmal filimay al-Usil wa’l-Jadal. The second was the

work by Ibn Hajib's pupil Shihab alDin al-Qarafi (d. 684 A.H)
50
Tangih al-fustl. Both soon became very popular Usil texts of the

Maliki School. lbn Hajib's work had gained currency even in his life time.
Consequently he had to prepare an abridged version of i'r.5] This abridged
work on UsGl along with another short work on furG¢ were called Mukhtasar asli

and Mukhtasar far€i since they were used as texts in maddris.

lbn Hajib's Mukhtasars were introduced into the Muslim West by one of his well
known disciples, Nasir al-Din al-Mishdhali (d. 731 A.H.)52 He was one of

the three Western scholars who travelled to the East and who served as an agent



for the influence of Razism on Maliki thought. The other two were Ibn Zaytin
and aI-Ho§k0n7.53 In the West more attention had been paid to the study

of figh and Arabic grammar, but under the influence of these scholars Kalam

began to be given equal attention.

Philosophy was also making inroads, but it was still tabu. Some stories, as told
by the biographers of this period, indicate that philosophy and other rational
sciences were eagerly sought after by certain individuals, but in secret. Such

54

secretly perused texts included those by Ibn Sing and al-Farabi .

Among the above-mentioned scholars Mishdhali seems to be critical of Razism,
although he retained his interest in philosophy. His son, AbG Mansir al-Zawawi's
and al-Sharif al-Tilimsdni who were in Mishdhali's circle of influence both

show this critical attitude towards Razi and exhibit favour towards the prepatatic

school of Islamic philosophy.

Such trends were encouraging freedom of thought and general intellectual
activities. Yet, what probably accelerated the spread of movements of free
thought the most was the rise of $5fi Tariqas. Even the Mdliki fuqahd’seem

to have failed in their resistance to Tagawwuf which encouraged a relaxed
attitude towards the strict legalistic tradition of Mdlikism. The reasons for the

rise of this phenomenon are dealt in the following pages.
3) Tasawwuf

The absolute supremacy of Shari‘a, the palladium of the power of the

religious authority of the fuqahd’, was threatened by philosophy as well as



Kalam insofar as these two sciences undermined the authority of Mc_: as

the only guide to life. Tasawwuf, however, probably presented a more direct
threat to Shari‘a  than any other movement of thought. The emphasis on piety,
religiosity and moral commitment appealed to intellectuals as well as to the
common people. The rise of Tasawwuf in their midst was, therefore, naturally

considered a threat by the Malikis in the West.

In addition to this consideration, certain events heightened this feeling of danger.

In the twelfth century when Malikism had been re-established by the Murdbitin, the fugah@’
had begun the purge of Tasawwuf from Andalus.  Among the §_Gf:fs denounced by the

fuqahd’, the following three were prominent: AbG Bakr Muhammad from Cordova,

lbn al-Arif from Almeria and lbn Barrajan from Sevilla. They were persecuted,

and all three died in prison. lbn Barrajan had criticized the Maliki fugah@’ very

severely for their neglect of _l:lgcﬂm He succeded in gathering enough supporters

in Almeria to form an opposition that was directed primarily against the fugahd’ 35

Another such uprising against the ruling class and the fugah@’was led by another
§G_ﬁ, Abg’l Qésim Ibn al-Qasiyy, a disciple of lbn al-Arif (1088-1141). This
insurrection took place in Algraves region (Southern Portugal) in 1141.

Ibn Qasiyy was killed in 546/1151 ).56

Viewing Tasawwuf in the perspective of these uprisings, the fugahd’naturally
considered Tasawwuf a threat against Mdlikism and hence against themselves as

a class.



One significant victim of this opposition to Tasawwuf was al-Ghazali's book,

al- -
Ihyd ‘Ulgm al-DTn. One of the earliest reactions toAthzali's lhyd@ was that

of Abo Buklﬁ"urfﬁsh? (d. 520 A.H.) who wrote a treatise Al-Tibr al-Masbtk

refuﬁng:ghazalf' s lhya. 57 The aforementioned Jsjﬁ-, tbn al-Arif, was the

first to interpret:ghazﬁ li's lhyd in the Wesf.58 Along with the persecution

directed against him came the suppression of loyd.  In 537 A.H. ‘Ali b. Yasufb. Tashufin,
who also persecuted Ibn Barrajan and other §t’i_ﬁs, ordered that all copies of _I_tl&be

burnt in public.59 Qadi lyad (d. 544 A.H.)also issved a fatwa in favour

of burning  lhyd . Abg’l Hasan ibn Hirzihim prohibited the study of the lhya

and ordered that all copies of it be burnr.60

Like other movements of free thought Tasawwuf continued to be considered

he
dangerous both by rulers and fugaha’ until Muwahhiddn toppled this alliance.
Although the religious viewsof the Muwahhidin, because of their stress on
the Qur’én and Sunna did not allow absolute freedom fo pure thought, yet Malikism
definitely lost its supremacy. Especially in Ya‘qib al-Mansir's (580-590 A.H.)

. -1
reign, a sort of war was declared on Malikism.

The Muwahhidun could not, however, destroy the power of the fugahg* in Spain.

The
It grew stronger. The best illustration is the fact thatKMuwcbl;\id Sultdn MansGr

€2
under the pressure of Maliki fugaha’ , was forced fo expel lbn Rushd,f

-

o

During this period another movement was gaining force. It grew much stronger



in the period of the decline of the Muwahhidin. We refer to the establishment
of §Ef_? ribdts. As G. Mcxrgr:is63 has pointed out, originally the ribat was a
military institution, but the mystic movements which began in eleventh century
and bloomed in the thirteenth century in North Africa, changed the nature of the

ribdt. The volunteers for Jihad in the ribats were also connected with §ofi

Iar'i-qas. The Riba}, thus, was no longer a mi litary post but also a place for
ascetics and travellers. By the thirteenth century the ribats were also transformed

. - . eng 6 . _
into Zawiyas or centres for certain SGfi tarigas. 4 By that time every ribat

had a resident gf_; -Shaykh.
This phenomenon had ar effect on the fuqahd’intellectually as well as socially.

Spain had resisted Tagawwuf successfully until in the thirteenth and fourteenth
centuries we find travellers and biographers mentioning the emergence of a number

of Zawiyas, notable sifis and a number of works on Tasawwuf, all in Spain.
s _ —_—

Ibn BattGta mentions, among other such centres of sGfism in Muslim Spain, two

ZGwiyas in the vicinity of Granada: Zawiya Mahriq, and Rabita al-‘Uq&b.és

Two of the significant works on Tasawwuf in the fourteenth century were written
by Spanish s5fis; AbT Ishag lbrghim b Yahyd al-Ansdri (d. 751 A.H.) of Murcia,

7 ahrat al-Akmam and Abs ‘Abd Allgh Muhammad b. Muhammad al-Ansari

al-Malagi's (d. 754 A.H.)  Bughyat al-Salik £ Ashraf al-Masdlik fi maratib

y - e
al-Sufiya wa Tard’iq al-Muridin.
%

This phenomenon affected the intellectual as well as the social status of the fugaha’ .
. . . e e . . Thea . .
The emphasis on piety and simple living in their personal lives byl\gufls was in

sharp contrast to the aristocratic way of life of the fugahd’. This difference in



life style mudezl:s_:']_ﬁs more popular than the fugahd’among the common people.
The rising influence ofgﬁ_ﬁs among the people and especially among the Berber
mercenary volunteers for Jihdd was also recognized by the rulers who, to estab-
lish their piety and influence among the warrior tribes, began to give attention

to ﬁi— Shaykhs and rib&ts.67 The fuqah@’ also acknowledged this change,

and some of them began to drift towards Tasawwuf.  This trend is evident

from a number of fatwds which mention the popularity of sifism among the Fuggh"’.68

The impact of Tagawwuf can be seen in two principal ways. First, the sGfis did
not abolish the Shari‘a, but they undermined the status of the fugahd’, by their
emphasis on principles of moral commitment ( wara‘and zuhd) to one's obligations.
The fuqahd's treatment of obligations was rather legalistic. Second, instead

of limiting themselves to the figh books, the sifis appealed to the Qur’an and

the Sunna.

Both of these aspects affected the figh tradition. The most obvious influence can

be seen in the discussions on usi! al-figh in this period. The fugah@’ had to make
concessions fo both principles. Qardfi discussed zuhd and wara‘as one of the

bases of fijb.é';
lbn ‘Abd al-Salam's legal theory is more illustrative of this accommodorion.m

The influence of Tasawwuf had grown very strong by the thirteenth century. At
the same time with the passing away of the Muwahhiddn, Malikism was also rising

again. But this rise of Malikism could no more be a continuation of the past



tradition.  Malikism now faced many challenges; social as well as theoretical.
Hence in this period figh and Tasawwuf both are actively present on the scene,
and both are alive with a rejuvenating spirit. The Bant Marin cndfgan'u Hafs
who had succeeded the Muwahhidin, realizing the force of both movements,
made steps toward combining the fwo.ﬂ They encouraged the fuqahd’ to

concede to Tagawwuf. They also began to endow the ribafs with large trusts.

The fuqaha’, realizing the situation, soon became themselves involved in
Tagawwuf, but they still held to the supremacy of Shari‘a. A typical example

of this rapprochement was the formation of a new sil_sila (chain of a_ta_rfﬂg)
whose connection with the Shadhiliyya '[ar?qa is discussed below, which combined

the s_iil_s and the fuqahd’. Abio ‘Abd AllahrlNiaqqur-i (d. 758 A.H.), a famous

jurist, is also noted for his wark on Tasawwuf, Al=haqd’iq wa al-roq&’iq.72

- - -
tbn CAbbad,\Rundi (d. 792 A.H.), the famous Shadhil; sufi, was one of a¢-

Maqqari's disciples of whom he was very proud.73

4¢- Maqqari, along with his lectures on figh, also initiated his pupils into his silsila

of Tasawwuf. The initiation was done with a symbolic act in which the shaykh
placed a morsel of food into the mouth of the disciple. A most significant

indicator of the new conjunction between fugahd’ and §0fis is to be seen in the

names comprising this silsila.

Maqgari -~ AbG ‘Abd AllGh af-Musfir -- Abg Zakariya af-Mahyawi -- AbG Muhammad
3alih -~ Shaykh Abd Madyan ~- Abg' I-Hasan b. Hirzihim == lbn 2-‘Arabi -- Ghazali —-
AbT'l Ma‘ali -- Abg Talib Makki -- Abs Muhammad a£’~l:larfri- (sic) == Junayd -
- ok I L ak -
oL~ Saqoti-~- Ma‘rGfAKarkhl ~- D&’Gd Ta'i == Habib JAjami -- l;lcnsan/\Ba.sri --“Ali b.

Talib -- Rasal Allgh.”*



This chain has been subjected to criticism by some authors mainly because of gaps
in the chain between AbG' | Ma‘dli and Makki. Paul Nwiya, after comparing
the presentation of this chain as given by Shatibi with those given by others,
maintains that it belongs to the Shadhili Order which became better known after
ibn ‘Abbad.75 The chain comprises four parts: the first part consists of Magqgart
and Musfir both primarily fagihs; it is connected with the second part comprising
a chain from Mabyawi to AbG Madyan - primarily st’:__fl-s They are connected
again with the third part consisting of mainly fuqahG} starting with lbn Hirzihim
to AbG'l Maali. They are then connected with the traditional chain of early
55ffs, through Abg Talib Makid.”®

Nwiya's suggestion about the connection of this chain with the Shadhiliya, together
with his conclusion that Ibn Abbdd's reanimation of the Shadhiliyya was a revival
of the early sGfism of Muhdsibi, also partly explains the compromise of the sofis with

the fuqahd’ in order to exclude the more comprehensive and radical type of sufism,

such as that of Ibn ‘Arabi which the fugahd’ considered a threat to the supremacy

of Shari‘a.

Having found this compromise possible, the fuqaha’ eased their opposition to

Tasawwuf as such.  There was, yet, another aspect of Tasawwuf which continued
to threaten their status. This threat can be seen in three ways. First, Tariga-

Tasawwuf required total submission to the Shaykh. This submission undermined the

religious authority of the fugahd”’. One event (probably an anecdote) illusirates

this tension:



Qddi Abo'l Qdsim al-Sabti had two sons. One, Abul Abbas
Ahmad became cEtf i the other, AbTl Ma<aIT chose the path of
“qawm" (iﬁ_f'fs). He never used or ate anything at his brother's
house. After many years he visited Zawiya Mahrdq in the
outskirts of Granada. He saw Shaykh AbG Jatfar Ahmad
al-Mahdid and asked him if he could explain a mystery that
had been worrying him. The mystery was that he had a torch
that always showed him light, but suddenly he lost it. The
Shaykh asked the first person entering the Zawiya to answer
that question.  This person who appeared to be an illiterate
villager answered that AbG’l Ma¢dlilost this torch as punishment
for some of his actions. After a number of questions it was
revealed that AbG’l Ma¢ali had taught someone the Divine name
of al-Latif which he was not permitted to do. A curse fell on
him asa consequence. He became Qdd al-Jama‘a and died a
worldly man.

The second aspect of the threat fo the fugahd® was that a number of sifi practices

such as dhikr and sam* virtually substituted for the rituals prescribed by figh.

This could not be tolerated by the fugah@’. Shatibi goes as far as to declare
insistence on such practices in defiance of M‘_c_:, to be Kufr, and condemns
the practitioners to deafh.78 To add to the offence caused by these practices,
which were considered bid‘a by the fuqah& , another important development

took place.

In the thirteenth century the celebration of the Prophet's birthday was introduced
into the Muslim West. This celebration took place in mosques. The poets

wrote and recited for the occasion. Various forms of dhikr and sama® were also

part of the celebration. A significant factor in this development was the patron-
. . .79 -

age that rulers provided for this celebration. The fuqahd’ could scarcely

afford to offer strong resistance to these ceremonies in view of the wide popu-

larity of this "innovation" among all groups of people.  The situation forced



them, therefore, to revise their stand on bid¢a.

The third aspect of the threat was economic. As we mentioned earlier, generous
. . . - . . 80 )
donations and trust properties were given to zdwiyas and ribdts. This
wealth attracted a number of devotees as well as travellers. lbn Battdta came
.t . . 81
across sofis in these centres from almost all corners of the Muslim world.

Fuqahd’were appointed for the supervision of the expenses of such donations,

although the supervision and maintenance of such properties was left to the

shaykh of the z8wiya and his associates.

Some fuqah@’ resisted the temptations of $Ufi tarigas. According to these fugahd’

the SGfi centres were attracting and encouraging idleness in the society. For

many devotees asceticism meant to forsake all worldly occupations and spend
one's life in some Zawiya. The finances of the Zawiya made it possible to
live in such a manner. This practice, however, was creating a large number of
unproductive elements in the society who were living on the labours of others.

For the already stringent economy of Granadian society this was a very heavy

burden.

This economic burden becomes very significant as we shall see that the Granadian
economy was in process of changing from an agricultural to a commercial and
mercantilistic economy. Even the rural areas could no more support the main-

tenance of such a burdensome institution as the $Gfi Zdwiya or ribat had become.

The problem became acute in the days of Shafibi. A distinct economic view

of the matter, in contradistinction to the older political and theological view
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that had motivated the fugahd’to oppose $Gfism now came fo be.

The inhabitants of a small town Qc:nalish,82 an agricultural town on the borders
of Aragon, sought a fatwd concerning the Shari attitude fowards a zwiya «é-
Ghurab@’in their vicinity. The Chief Qadi Al-Balfiqi answered vaguely, justi-
fying the existence of such an institution. The Chief Mufti Ibn Lubb counter-
signed the fatwd. The people of Qandlish, however, mounted a protest

against the fatwd accusing both muftis of subjecting the people to an unnecessary

burden.

The same Istiftd was then sent to Shatibi and Abu ‘Abdalidh al-Haffar. Faffdr's
fatwd spelled out the economic aspect in more detail. A few excerpts from

this fatwd are worthy of notice:

"This band of people who claim their connection with Tagawwuf,
has caused the severest harm to religion in this period and in
this part of the world.  Their evils have spread throughout the
Muslim world and especially in the fortresses and towns and
villages which are farther from the capital...They are more
dangerous for Islam than the infidels. ..

They have no virtue. .. None of them knows how to clean him-
self or to make ablution...In the name of religion they only
know how to sing, to utter nonsensical statements and to en-
croach upon others' property unlawfully...

What made this band of people to adopt this way of life which
is so dangerous for the existence of religion? Was it that they
needed things basic for the human being, food, drink, clothing
and such things, and they did not know any trade or craft to
live from?  Or if they knew a trade, did they find it hard to
toil to earn their livelihood? . ..The devil seduced them and
suggested to them this path which was full of fun and pleasure.
They confuse the ignorant with the practice of dhikr...
wearing patched clothes. . .as these were the signs of the vir-
tuous people of this path. ..



A certain scholar said that the people in a city must be like the
parts of the body. As every part of the body has a particular
use and none of them is futile. ..so are the inhabitants of a city.
The soldiers guard the city, the fuqahd’ and judges protect the
law (Shari¢a) and also teach it...Therefore one who is of no

use in a city whereas he is capable of being so...must be ex-
pelled from the city...

A philosopher (lﬁ_lf_i-r_r_\) taught his disciples to be like bees in a
beehive. ..they do not let any idle member stay there. They
would drive it out of the hive, because it would cramp their space,
would use their honey and would spread idleness, and abandon-
ment of trades. ..

I is incumbent upon whoever can do so to restrain these people
who are like a gangrenous sore in the side of religion. He
must obstruct the way to this group for those who are inclined

towards it. He must expel them from these places. (If he does
so) he is a warrior of faith (mujGhid) in this respect." 84

al-
To conclude, the political power of the fuqah@ declined in the reign oFAGhanT

Billgh, because the factors that strengthened their religious authority, were no
more controlled by the fugahd . The introduction of madrasas deprived them
from the control of institutions of learning which were, until then, a private
business of the fugahd@. Since the madrasas were now controlled by the Sultdn,
the fuqahd” lost their independence. Consequently, they could no more

enjoy the influence on the important administrative offices which were pre-
viously filled by their privately+aught pupils. Nor could they resist the

penetration of Tasawwuf into the Granadian society. Rather, asa general frend,

they eagerly joined SGfi Tariqas.

There were only a few jurists who, nevertheless, opposed Sofi 'l'archs. Unlike

their predecessors who condemned Tagawwuf mainly because of political reasons,



these jurists rejected §ifi institutions largely due to economic considerations.
The following section examines the economic conditions and developments
which shaped the opinions of such jurists. In fact, the change in Granadian
economy was also a very important factor in the decline of the religious

authority of the fugaha?
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SECTION THREE

ECONOMIC DEVELOPMENTS |

Geography

Muslim Spain under:\hsanﬁ Nagr was reduced to the Southern part of Spain. The
Nagri kingdom extended in the South to the shores of the Mediterranean Sea
and the Strait of Gibraltar. For a certain period even the African seaport of
Ceuta came within Nagi territories.  In the North were the principalities of
Jaen, Cordova and Sevilla. In the East it extended to the principality of

Mvurcia and its Mediterranean shores.  In the West lay the principality of Cadiz

and La Frontera.

The kingdom was divided into three provinces (Kirat): Gharndta (Granada),

Al-Mariya (Almeria) and Malaga (Malaga).

The kingdom was crossed in the middle by the lofty mountains of the Sierra
Nevada and the steep hills of Basharrat. The depressed areas were traversed
by the river Genil (Shanil), a tributary of Guadalquivir and by the rivers

Andrex and MansGra. The land was a combination of plains and valleys with

thick forests.

The difference between the present geographical conditions and those described

by historians is confusing. Today this part of Spain is dry and clrid,2 but



the historians vie with each other in praising the fertility and the greenery of
this region.  The following description by Ibn al-Khatib is typical of other

historical geographical descriptions:

God Almighty has distinguished this our country by endowing

it with gentle hills and fertile plains, sweet and wholesome

food, a great number of useful animals, plenty of fruits,

abundance of waters, comfortable dwellings, good clothing...

a slow succession of the seasons of the year".
The city of Granada, situated sowth of the Sierra Nevada, was the capital of the
kingdom. By the city flowed the rivers Genil and El Derro. In the Southwest

were the meadows of La Vega. Granada was surrounded by approximately 300

small towns (qur@ ).4

Population

Granada in this period attracted a great number of immigrants. Fleeing from
the various Spanish territories which had been conquered by Christians, or having
been persecuted by Christians, the Muslims came to Granada. In addition,

a large number of Berbers kept coming constantly from Africa: they came
as §Gfi-s, mercenaries, students or simply fortune seekers. We have no way of
knowing the exact number of the population as the sources generally do not

mention it.

Nevertheless, the growing burden of the population in this small kingdom can
be seen in the educated guesses in the secondary sources.  According to
Imamuddin, in the days of al-Ghalib Billgh the population in the city of Granada

was 150,000.5 Seybold estimated the figure in the later period as approxi-



mately 500,000. 6 Over and above the rising numbers, the ethnic diversity of

the population also affected the economy of the kingdom.

he
The bulk of the population in Granada and other cities was composed of Berbers

and Arabs, both usually soldiers and hence fief holders.mSpaniards who were
mostly cultivators thus worked for both. The Berbers were hated by the Arabs,
who considered themselves more culturally advanced than Berbers, as well as by 7e

Spaniard Muslims who inhabited most of the rural areas.

Economz

Generally speaking prior to the eventful impact of the change in Mediterranean
trade, the economy of the kingdom had two aspects: urban and rural.  The
economic activity in rural areas consisted of agricultural and pastoral occupa~=
tions. In the urban areas the crafts and commerce were the main productive
economic activities.  Urban economic activity was largely concenf;afed on
luxury goods, hence the actual burden of production fell upon the rural economy.
Village life was severe. This situation forced a number of villagers to go to
the cities, which were already few in number. This meant the availability of
cheap labour, but since the production of luxury goods had a limited number of
consumers, city life also was becoming highly expensive. The impact of Medi-
terranean frade, however, as we shall see below, shifted the burden of produc-

tion from rural to urban economy.



Prosperity

There was a marked difference in the standards of living even among urban dwellers.
The aristocrats who also owned the sources of production lived a luxurious life.
Their wealth was distinctly evident in the ornaments and jewellery worn by the
women of this class.7 Their jewellery consisted of such precious stones as

emeralds and rubies, and their dresses were embroidered with gold and silver.

It was, in fact, the prosperity of this section of the population which so much
impressed travellers such as lbn Bettta who described Granada as the most pros-

perous kingdom in the Wesf.8

Financial Conditions

The revenue of the kingdom consisted mainly of taxes collected from lands.
According to one secondary source, the yearly income of the kingdom was
1,200,000 ducms.9 The permanent deposits in the treasury consisted, of course,

of precious stones and diamonds, 10 but the expenses of the kingdom were, how-

ever, met by the revenue.

I«f\e major source of revenue was land tax, called Kharaj. It was usually
1/9 or 1/10 of the produce, but another 1/5 was also levied as rent of Iand.”
Since land was scarce and irrigation facilities were not commonly available,
the most fertile lands around Granada were procured by the Sultan. These
lands were called Mukhtass and were leased at very high rent prices. Because

of the nature of the lands they were eagerly sought by the people.



In addition to Khar@j, the other sources of revenue consisted of the customs

duties collected from in-coming and in-transit commercial ships in the ports of
the kingdom of Granada. Another occasional but frequent source of revenue
was the proceeds from raids carried out in enemy territory which brought back

prisoners, slaves, movable properties, efc.

The taxes were collected in kind, but latterly, more emphasis was given to col=
lection of revenue in cash. There was a complex system of tax collection.
The tax collectors, called Musharrifs were responsible to one of the important

Katibs of the Sultan, called Sahib al-Ashghal . 12 The taxes were collected

in the name of the Makhzan which applied to both Islamic and non-Islamic

taxes. Even the frust properties belonging to mosques were not exempted.

The provincial and local administration as well as tax collection was in the hands

of a Qa’id in each disl‘rici‘.]3

The expenses of the kingdom were very high. The major expenditure was the
tribute paid to the kingdoms of Castille and Aragon. According to Imamuddin 14
the amount of such tribute in Ghdlib Billgh's days was 250,000 ducats. The
second major expenditure was the salaries and compensation paid to the soldiers
and mercenaries.  In addition, large amounts were also paid to the Bani Marin
to recompense the expenses incurred in the preparation for war against the

enemies of Granada.

Since in both modes of expenditure the terms were cash, the country had been

geared fo @ money economy .



Money and Currency

The Nagri currency was similar to that of the Muwabhiddn both in type and value.
The basic units of money were the Dinar and the Dirham.  Dirhams were usually
silver currency and varied in value and fineness. The Dindr remained compara-
tively stable, the quality and quantity of gold helping to stabilize its monetary
value.] From the legal documents it appec:rs]8 that three types of Dindrs
were in currency:  the golden Dindr, the silver Dinar and the Dinar Ayni (cop-
per). The golden Dinar was usually of 2 grams in weight containing 22 carats
gold. Its monetary value was equal to 5 to 7 si_lver Dindrs or 75 silver Dirhams.
The BanG Nagr struck silver Dindrs in square shape in contradistinction to the
round shape of the golden Dinar and the dobla (the well~known non=-Muslim gold
piece).  Contrary to the conjectures of early scholars of numismatics, 19 the
silver aqd ‘_a_)irif (copper) Dindrs were not debased coins; but as studies of docu-
ments of contracts in the Nagri period show, they seem to have been introduced
by the Nagri rulers according to fixed monetary values, while the gold piece was

accepted in the market according to the current price of gold.

e .
We have here the evidence of a money economy in the form of copper Dinar.

The reason for this development was most probably the rapid growth of trade
between Granada and foreign principalities. This trade is discussed at a later
point in this section. What concerns us here is the plausable explanation of
the copper Dindr by the fact that because of the need for gold for trade a kind

of currency based on credits to the treasury could have been introduced in the



form of the copper Dindr. Such a development could also be interpreted to

. ' . 20
mean that because of commercial needs the internal money was devaluated.

Agriculture

Spain had been known for highly developed agricultural methods and ample fertile
|und,2] but in the Nagri period the extent of Muslim Spain was reduced to
Southern Andalusia. The nature of the soil and climatic conditions did not

allow a scale of cultivation that permitted self-sufficiency in the production of

grains. Often it proved necessary to import grains from North Africa .22

The soil seemed to be conducive, however, for the growth of durable plants.
Andalus produced a variety of fruits which were eagerly sought at home and in
foreign markets as well.  For export purposes, however, the cultivation of olives
and mulberry trees became very common in the fourteenth century. Even though
manufactured with primitive methods, Andalusia even exported olive oil. Mul-

berry leaves used in rearing silkworms had also gained o commercial value.

As mentioned earlier the Mukhtass lands, the best lands of Granada, were leased
fo cultivators who used to pay the dues in kind. In the fourteenth century,
it appears, these lands began to be rented to those tenants who would pay the

. . .. 2
rent in cash. These tenants hired seasonal labour for cultivation. 3

By the fourteenth century land had become critically scarce. Evidence of this

fact is found in the fatawd literature where various forms of ownership and com-

24

plex methods of the division of the property and produce are noted.



The ever growing population and the continuous loss of territories to the Christians
were also responsible for the fact that extraordinary forms of ownership appeared
in the distribution of cultivable land. A small tract of land might be co-owned
by a number of persons.25 Not only that, but the division and subdivision of
property even extended to a tree and ifs branches; a fract of land was divided
among its owners by the number of trees; or a iree, when it was owned by more

than one, was divided by ifs branches.26

The extraordinarily intense cultivation even forced the people to use or rent the

gardens around their houses for agricultural and commercial purposes.

Besides the seasonal crops, fruit cultivation was a major occupation. A highly

developed system of irrigation made higher level lands useful for orchc:rds.28

In general, however, it appears that the pressure toward a cash economy was
forcing even the rural agricultural economy to change into a certain type of
economy, which for lack of a better term, we may call "mercantile" economy.

It must, however, be made clear that our use of the term 'mercantile’ should

ot be confused with its technical use in a special sense which refers to the
sixteenth century 'mercantile policies' in certain European counrries.29 We
are using this term in ifs simple sense fo mean a fype of economy that lays siress
on trade and commerce, and where money as wealth becomes important in prefer=-

ence fo land.

Some of the indicators of the rise of this type of mercantilism are the following:



The use of seasonal labour and contract-workers who received their wages in cash
) 30 . .
or kind at the end of the contract = period was replacing the older system of
semi-serfdom for the peasants. Forms of co-operative cultivation where
pariner and production contributed money in place of land were also current.
. . . . ope . . 31
Evidence for this development is found in the specific cases of rearing of silkworms

and of production of cheese.32

Industries

The existence of gold, precious stones, amber and metals such as copper and iron
in the kingdom of Granada encouraged various industrial activities. These
industries had become a major base of the Nasri economy.  Louis Bertrand tells

how the Granadians enjoyed "up fo a certain point, industrial wectlfh."34

Among others the major industrial centres were Granada, Malaga and Almeria.
The following indusiries flourished: Weaponry, Silk, Pottery, Leather, Cotton

and other 1'ex1'iles?5 The most profitable industry was silk.

The cities that were busy in the silk industry were Jubiles, Granada, Guadix,
Fifiana and Almeria. In Almeria there were about 800 looms for brocaded

silk and about 1,000 for embroidered silk. Similarly there were looms for other
kinds of silk among which the following were well known in the foreign markets:

Usquldtun, Georgian, Isphania, ‘Undbi, Matajir aI—Mudhashsh.36

In the fourteenth century, because of the growth of the ltalian silk industries,



the Granadian silk industry suffered heavily.37 Nevertheless, the market

demands for raw silk material insured that this industry in Granada remained

profitable. 38

Crafts

The crafts were usually connected with luxury commodities. Many artisans
coming from other parts of Spain, had settled in the kingdom of Granada. This in-
flux advanced not only the development of crafts but also turned the craft-
industries toward the production of luxury goods. These crafts concentrated on

jewellery, golden silk embroidery, decorative pottery and fancy leather among

other things. %

Trade and Commerce

The most significant phenomenon in the economic history of the Islamic West in
the fourteenth century was the quick developménf of a commercial economy. The
coastal cities developed significantly along with the growth of their political
influence.  This is evident in the case of Ceuta, Malaga, Ronda and Almeria.
The Alliance of Ronda and Malaga with Muhammad V al=-Ghan} Billah meant
hisremounting the throne of Granada. His capture of Ceuta meant a greatly

increased influence in Marini political cffairs.“

Besides political influence, these cities also experienced a rapid growth of the
textile, metal, leather, dairy, flour-milling, and ceramic indusiries and other

crafts.  The produce was largely meant for foreign markets.



The main cause of the quick development of a commercial economy in this area,
according to S. M. Bastieva, was the economic upsurge in the Mediterranean
countries in the thirteenth and fourteenth centuries. The ause of that develop-
ment was the sudden growth of manufacturers in Ifaly.42 Trade, however,
necessarily required relations with foreign nations. The overseas trade of the
ltalian cities reached its zenith in the fourteenth century. This trade was
carried further by the maritime cities of Catalonia, Provence, Constantinople,
Alexandria and others. This activity created in the Mediterranean a wide market
which made possible the enormous upsurge of production there and which was con-

ducive to the appearance of mercantilism in ltaly.

The emergence of vigorous trade patterns around the Mediterranean made possibie
a wide sale of agricultural produce in the foreign market. This, in turn, affected
Granadian economy by producing a stimulus to commercialize agriculture.

Lopez Ortiz, studying the fatdwd literature of this period, coneluded that in

Granada, the agricultural production was moving towards a mercantilized

economy .

Among the materials that Florence, Naples, Catalonia and Provence imported
were raw leather, processed leather, olive oil, cotton, silk, wax, etc. The

main importer of Granadian raw silk was Florence.

The main seaports of Granada, Almeria and Malaga, were situated at very signi-

ficant points on the Mediterranean trade routes. They were, thus, in a favourable



position to benefit from the new trade.

Almeria and Malaga were situated on the sea trade route connecting the maritime
cities in Western Spain and in West Africa with Naples in ltaly. This sea route
connected with another sea trade route starting from Sevilla and going through
Murcia, Valencia, Barcelona and ending in Marseilles. In terms of land trade
Granada was connected with a number of trade routes that spread throughout
Spain and which were also connected with the maritime cities. Granada was
connected with the land trade routes in Africa through Ceuta which was under her

suzeranity at that time. These land routes led to Fez, Tlemcen and Algiers.

The significance given to the safety of these trade routes by the rulers can be
seen in the mutual trade pacts between the kingdom and its neighbours in that
period. The BanG Nasr frequently signed trade pacts with their neighbours; or
one should perhaps rather say that every treaty included a condition of mutual
agreement on the safety of trade routes and merchants. In 684 A.H. ina
treaty with Castille the condition read that the Muslim merchants going to
Castille would be exempted from faxes.45 The treaty with Aragon, signed in
695, provided that the cities in the territories of both partners to the treaty
would be open to the merchants from both territories and that their lives and
merchandise would be safeguclrdec'n,46 In 721 A.H. in the renewal of this
treaty an additional condition provided that the boats (ships), shores and ports

of each pariner would be safeguarded.



Such security pacts with Christian neighbours were essential for the Bani Nasr

as the major part of their frade consisted of exports to ltaly by these frade routes.
Naples, Catalonia and Provence were the main importers of such Granadian
commodities as raw and processed leather, olive oil, cotton and wax. The city

of Florence was the major importer of raw silk from Granada.

Money Lending

A natural result of ther mercantilistic activities was the growth of a strong and
widespread money-lending class. This money-lending class operated both in
Christian and Muslim territories. Most probably the intermediaries in such trans-

actions were Jews. In the literature of that period they were called "transgressors

and unjust".

These money lenders controlled the markets where agricultural products were
brought for auction. They worked also as intermediaries in cuc:fions.49 They
were also responsible for the exchange of currencies. There is also an indica-

tions in a fatwd@ that they even determined the values of the currencies.50

A peculiar and typical product of this economic and political milieu was al-Fakkak.
The term, originally meaning to separate, disjoin, redeem,S] probably under

the influence of the Quranic legal term Fclkk-u-raqalcx:ns2 (to liberate someone)

came fo be used also in commercial legal transactions to mean the redemption of
pledges and of debfs.53 Most probably this Andalusian term al-Fakkak etymologi-

cally springs from that usage. In Andalus this term was applied to an intermediary



who was paid by the relatives of a prisoner in the enemy territory to buy the

liberty of the prisoner by paying the required amount to the enemy.54

To grasp the situation it must be pointed out that despite the truces, payments
of tribute, and promises of protection, the Granadians found themselves often in-
vaded by armed bands which cut down fruit trees, carried off crops and cattle
and took prisoners. These events were so common that Muslim fraternities along

the lines of the French fraternities such as the Ordre de la Merci were established

N . S . 55
to ransom Muslim prisoners and slaves in Chrisiian territory.

Ibn BattGta witnessed such an incident in Spain. He relates the stery that on the
coast of Marbella four galleys of a Christian band appeared, and after killing a
fisherman, captured eleven horseriders who were travelling to Malaga a little
distance ahead of lbn Bajtita. When he reached Malaga and arrived at the main
mosque, he found the Chief Q&gf/a\ﬁnial‘f already busy talking to a number of
jurists and a notable businessman in Malaga. They were collecting a sum to buy

back the freedom of the captives.

From the legal literature of this period, it appears that the institution of al-Fakkak
was an aiready established prc:chce.5 Under Muslim influence the Castillians
also called such intermediaries Alfaqueques. In Castille they were supposed to

be responsible for the adminisiration of the property of prisoners of war.

In Andalus, however, although the institution may have originated from pious
and selfless interests, yet by the fourteenth century it had more of a commercial

nature than anything else. The Fatawd indicate that  alFakkdks used to



contact interested persons on both sides and earned a commission from both parties.
One fatwa shows that al-Fakkdaks bargained about the prices for ransoms, etc.,

. . 0 9
devaluated the currencies, and earned profits from such ’rransclchons.5

In the light of this and other descriptions of the institution of al-Fakkak in the
sources, it may be rightly assumed that al-Fakkak belonged to the money-lending
class. The assumption gains weight since the sources indicate that al-Fakkak also

traded in silk, advanced money on anticipated earnings and dealt in debased
currencies.

»

From the above survey of economic developments, especially such matters as

the emergence of al-Fakkak, the growth oflhf:Aediferranean trade, the introduction
of the devalued copper Dindr, and the transformation of agriculture into com~
mercialized forms of cultivation and other such facts, it can be seen that the
economy was rapidly changing towards a type of mercantilism. This would imply,

among other things, the disappearance of institutions that were based on an

agricultural economy and the emergence of new ones.

This would mean also that the Mdliki figh had to face some essential changes.
To justify new institutions it would not be sufficient to attempt to accommodate
them under some legal fiction or some legal device. The number and nature
of these new institutions forced the fugahd’to push the problems they faced back

to fundamental matters of legal methodology and general principles of legal

theory.



SECTION FOUR

LEGAL DEVELOPMENTS

The data available for this section is particularly scanty. Since a description
of the legal system and legal developments, however cursory it may be, is
helpful to complete the picture of social changes which is the objective of

this chapter, this section makes such an attempt.

This section deals first with the legal system and second with legal developments

in fourteenth century Granada.

Legal System

Reference has already been made to the institutions of qadd’and futy@ and the
place of Malikism in the legal sysfem.] Not to repeat what has already been

said, we will briefly state the main points relating to the legal system.

1. Maliki figh was recognized as the law of the kingdom.
2. Maliki figh wasapplied on three levels:
a) On the level of futyd, strictly religious matters including
those of exegesis and theology were referred to muftis, and
except for cases of heresy,2 such matters were beyond the

courts' jurisdiction. The opinion of the Muftis was called

fatwd, and its implementation largely depended on the indi-

vidual conscience.



c)

On the level of the courts (qadd), the decision of the judge (hakim)
was called hukm.  Although the judge had no executive powers,

yet in contradistinction to fatwd, the hukm was enforced by govern-

ment agency. The qadi was assisted by a concilium of fuqahd’

called mushawirun.

On the level of the notaries (wuththdg) , the Maliki figh was
applied to register and validate various kinds of contracts and other
types of legal documents. These wuththGiq were usually faqihs and

were often appointed also as muffis and mushawirs.

In matters of procedure the litigants sought the fatdwa of the muftis in

favour of their claims and presented them in the court, The judge

reached his decision after consulting the notables in his court. The

Qadi' s decision was final in the sense that neither he nor any other

judge could revise this decision; in the opinion of some scholars the
decision stood as it was even if the witnesses changed their testimony.
In certain matters an appeal could be made to the Sulfdn against the

decision of the court.4

Since Maliki figh covered all matters relating to religion, ethics,
family, property, etc., and the mufti could be consulted even on
matters which were also in the qadi's jurisdiction, a confusion between

the jurisdictions of mufti and qadi always existed. The function of the



notaries added to the confusion. The notaries were sometimes given
limited jurisdictions such as the attestation of a witness or a contract,

yet they could not decide the case.

In short, the essential problem of the Granadian legal system became one of

confusion of the function of fatwd and hukm. The Egyptian Maliki jurist -

Qaréfi (d. 684 A.H.), whose influence, as has been mentioned earlier, was
felt deeply in Maliki figh in Andalus, wrote the following treatise on this

problem: Al-lpkdm fi tamyiz al-fatawd an cll-al;\kam.s

Qarafi disagreed with the usual distinction made between fatwd and hukm by

considering the former as only ‘ikhbar (statement) and the latter as'ilzam (binding).6

On the contrary, he maintained that both are ‘ikhbar <an hukm Allah (statement

about God's command) and both are "binding". According to him a fatwd
is a statement which implies eitherilzam or ibdha (permission), and the hukm

. . . . . Yol - 2 - o . 7
is a statement which implies either ilzam or’insh@’ (preceptive action).” In

- oL
respect of subject-matter, the hakim has jurisdiction only in;umﬁr_iifihadiylc
I

(the matters which were not agreed upon among the Maliki scholars) and

masdlih dunyawiyya (matters relating to this world); the hukm has no jurisdic~-

tion in ¢ibadat (ritual and worship) and i'lma‘.8

Qardfi, however, could not remove the confusion completely as he maintained

that both fatwa and hukm form part of the function of the imam (in this case
the Sultan )9 but whereas he made the mufti responsible to God, he did not

define to whom hakim was responsible.



Legal Developments

Beside the confusion that existed in the functional aspect of Maliki figh
certain new developments had added more to the confusion. We will briefly
mention a few of them.

A. The legal status of Andalus: Maliki figh, in certain cases, maintains
that the legal status of a territory changes according to its political condition;
whether it is on peace terms with another territory or at war. In the fourteenth
century Andalus was constantly at war or on peace terms with her Christian
neighbours. It even had the status of a vassal state to the principality of
Castille. A number of questions in the fatwd literature show the confusion

10

that this situation created in the application of law.

B.  Diversity of Laws:  The diversity of laws had a number of causes. In

many cases the diversity came about because of the differences in the local
The -

practices which were recognized inLAndalusian Maliki Tradition as a source

of law.

The diversity of laws was also caused by other factors such as the use of the

principle of mura<dt al-khilaf . These aspects have been discussed elsewhere

in defcil.”

It seems that lbn al-Khajib became painfully aware of the weakness of the
legal system and tried fo reform them. He criticised Qadi Ibn al-Hasan

al-Nubghi in his treatise Khala¢ al-rasan.  He also wrote the following




books on legal theory: Sadd al-Dhari‘a fi tafdil al-Shari‘a, 12 Alfiya fi

ugd! al-fiqh]3 and Muthld al-fariqa fi dhamm c:l—wuﬂﬁqc.]4 In his

Muthla al-fariqa he strongly criticised the irstitution and practice of

notaries (wuththdg). He condemned them for their ignorance of the Arabic
language and of figh. His essential criticism of this practice was on the
basis of wara‘(moral responsibility) that was completely neglected by the legalistic

and formalistic trends in the legal pracﬁce.]5

The little information we possess on the actual legal developments in Andalus
should perhaps be supplemented by comparison with Christian Spain. It is
quite probable that developments similar to those in neighbouring areas took
place in Andalus, since both countries underwent the same kind of socio-

~ economic changes. For an understanding of legal developments in Christian
Spain it is quite revealing to notice the various stages through which Fuero, an

important Spanish legal institution, went.

The institution of Fuero existed before the arrival of the Muslims in Spain. It
survived under Muslim rule and later became a stronghold of resistance to the

renaissance of Roman law in Spain in the thirteenth and fourteenth centuries.

e . .. . .16
Fuero, deriving its name from Lex fori, tribunal justice, = came to stand for

the legal practice of townships and thus took the name of Fuero Juzgo. 17

Fuero Juzgo also called Liber Judiciorum and Lex Barbara Visigothorum, was

a compromise between Visigothic and Roman law, developed during the



18 s
seventh century. Fuero Juzgo was a medley of legal rules which included,
among others, subjects such as the following: rules for visiting the sick, the
. 19 . .
graves of the dead, heretics, etc. Under Muslim rule these Fueros incor-

. 20
porated some Muslim elements as well.

In the thirteenth century the administration was faced with the profusion of
all kinds of law in Spain. The excessive diversity became threatening to the

fabric of the state. The progress of trade also demanded system of uniform

laws.

By the middle of the thirteenth century a movement for the reform of laws
emerged. A long contest between the supporters of Fueros and the supporters
of legal unity began. Two weapons were used to reform Fueros: (1) Exposing
the shortcomings of the Fuero system and (2) the renaissance of Roman lc:w.22
Three Castillian kings Ferdinand 111 (1199-1252), Alfonso X (1221-84) and
Alfonso X! (1311-50) are known as staunch supporters of these legal reforms to

bring about the uniformity of law.23

In the days of Alfonso the Learned another development was also taking place.
In Southern France there arose a school which both there and in Bologna sup-
planted the glossators (medieval commentators on Roman civil law). Instead
of seeing in Roman law a multitude of texts to be examined and interpreted,
those of the new trend sought to do two things:

a) systematize Roman law in accordance with the rigid method

of Aristotle and in the light of Christian doctrine, and



b) to ascertain what reasons could have motivated its rules. The

trend thus marked the beginning of a philosophy of |ow.24

Many scholars from Spain travelled to Bologna to study and teach Canon Law.
In Spain, the University of Salamanca became an important centre for the

study of Roman and Canon |aw.25

The purpose of the above description is to indicate that factors such as the
diversity of laws and the need for reform of local legal practices to bring
about the uniformity of laws led scholars to investigate the motive and purpose
of law. The attempts of these scholars had very far-reaching effects on the
evolution of law in Europe in later centuries. Although this evolution came
about two centuries after Shayibf, it is not irrelevant to refer to it briefly

as it helps in understanding the direction to which the legal philosophy was

led by the legal developments in Shatibi's period.

As a result of the continuous concern for the philosophy of law in Spain there
emerged a group of prominent legal philosophers who are now known as
"Spanish Theologian Jurists". Two of these jurists are usually described in the
following manner: Vitoria (Fransisco de Vitoria d. 1546 in Salamanca), “the
expounder of the law of nations and Suarez,"the philosophe;":?6 Francis Suarez
was born in Granada in 1548 and died in Lisbon in 1617.  His influence on
the later development of the philosophy of law is well-known. His legal
philosophy had its pivotal point in the exposition of the end of law which,

27

according to Suarez was the "Common good of the Community".

—



Despite the time interval of two centuries between Shatibi and Suarez, the
similarity in their approach towards law and its end is worth noting. Shafibi
also investigated the purpose of law and he also found the concept of

masailih al-‘ibad (the good of the people) to be the objective of law.

Unfortunately the similarity in the legal developments in Muslim Spain with
that in Christian Spain does not go beyond this point. There is similarity in
the socio-economic factors that led to an investigation of the philosophy of
law in both Muslim and Christian Spain. 7:jurisfs' conclusions about the
objectives of the law were the same. Yet whereas in Christian Spain these
investigations continued and were responsible for the shaping of the concept

of law in Europe, among the Muslims this attempt seems to have stopped with

Shatibi .
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made Ibn al-Ahmar repent his submission to Castille. Ibn Khaldin nar-
rates further that in making truce with Ferdinand, lbn al-Abmar was satis-
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Gaudefroy Demombeynes  "Histoire des Benou | Abmar”, (translation
from Ibn Khaldon's Kitab al-Clbar in Journal Asiatique, 9th series,

Vol. XII (1898), p.325.

lbn al-Khuﬁb (lhdta, Il, p.59) mentions that Muhammad was born on 22
Jumdda al-Akhira in the year 739 A.H.

Ibid., p.4.

Ibid., p.9.

Ibn al-Khatib atiributes this revolt to the negligence of Ridwdn. Ibid., p.11.
lbn Khaldon, Kitab al=‘lbar, Vol. VI, p.637.

Ibn Khaldn provides more details of this event. For him the cause of this

revolt was the fagih Ibn Marzdq - a scholar and sGfi connected with the
ribat of Abd Madyan. Ibn Marziq was so influential that AbG Salim had
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left almost all his affairs in lbn Marzdq's hands. This antagonized other
officers af the court. Consequently, ‘Umar b. ‘AbdAllah, the Wazir at
the court conspired with Garcia Antoine, the Andalusian Christian who
was at the head of the mercenary soldiers. Aby Salim was killed. Soon
after ‘Umar b. ‘AbdAllah, apprehending the plan of Garcia, succeeded
in assassinating him and thus became the virtual ruler. lbn Khalddn,
Kitab al- Slbar, Vol. VII, pp.648ff.

Ibn al-Khaib gives no detail, and mentions the name of “Umar b. AbdAllah
in derogatory terms (Khabith: wicked), Ihafa, op. cit., p.14. But

Ibn Khalddn, giving the details, takes the credit to himself. He narrates
that  “Umar b. AbdAllgh was his friend, and that he advised “‘Umar to
surrender Ronda to Sultén Muhammad V. Kitab al<‘lbar, op. cit., p.694.
Ibn al-Khatib, in A‘mal al-A¢lam (p.314) however, takes credit for

this event by mentioning the same reasons that 1bn Khaldon gives. In=
terestingly enough in another place lbn Khaldon mentions that ‘Umar b.
<AbdAllgh, who,after killing Abz S&lim had taken over the Marini throne,
was looking for a proper candidate for the throne from the Marini family.

He found the Marini prince Muhammad, then in the custody of the Castillians,
to be the most proper choice. Since Muhammad V was on good terms with
the Castillians, “Umar b.AbdAllah promised him the surrender of Ronda if
he would procure the release of the prince from Castille. (Vol. VII, p.659).

lbn al-Khatib mentions this in reference fo two offices: in case of the

Wizdra, he says: "His prudence demanded to neglect this office entirely,

even though it was essential in the political and financial administration.

(This resolution was made) fo avoid the evils that had come out of it before..."

(Ihaga, 1, p. 15). He repeats the same reference in case of Shaykh
al-Ghuzat (p.20).

Al-lhdta 11, p.17.
Ibid.
Ibid., p.48 ff.

The details of these campaigns are provided by lbn al-Khatib, al-lhata Ii,
pp. 48-59.

See p.91.

Imamuddin, Political History of Spain, (Dacca: Najma, 1961), p.284.
Also Ingn, Nihayat al-Andalus, op. cit. p.36.
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CAbbadi, in his comments on lbn ol—Khut-ib' s Mitydr al-lkhtibar (Mushdhadat,
p.99 no.2) notes that this exchange was well known. Many Spanish
Christians knew Arabic; similarly, many Andalusian Muslims knew the
Castillian and Angoinese languages. Frequent debates and disputations on
religious and academic subjects took place. Ibn al-Khatib states that

a Muslim scholar Muhammad b. Lubb al-Kan¢ani yandered in Spanish

lands debating with priests. Another Mubammadyﬁéqﬁﬁ went to Murcia

to teach Jews and Christians.  “Abc sl1Gh b. Sahl was well known in
mathematics. His fame reached as far as Toledo, and many scholars came

to Baeza to study with him.

Inan, Nihdya...op.cit., p.432.
Nafh al-Tib, Vol. 1, p.207.

Muhammad Ridwan al-Déya (ed.), Isma‘il Ibn al=Abmar, Nathir Fard’id
al-Jumén fi Nazm Fuhtl al-Zamén, (Cairo, 1967), Iniroduction: p.17.

Lévi-Provengal, "Nagrids" in E.1. (1st edition), ll, p.879.
Inan, Nihdya, p.117.

For the lengthy details of this event see Ibn Khaldgn, Al=Sbar...Vol. VII,
pp.695 ff.

Gaudefroy Demombynes, "Histoire des Benou ’{-Abmar", p.340: n.61.

This Zahir is mentioned by Ibn al-Khafib in his al-lhéfa in those parts
which still remain in Ms. preserved in the historical section of Gayangos
Collection. We are quoting it here from the excerpts by Muhammad Kamal
Shabdna, "Shuytkh  Ghuzat al-Maghariba f7 | Andalus Kama arrakha
lahum Ib n al-Khatib fi Al-lhata" in Al-Bahth al-%llmi, (December-
January, 1968), pp.134-136.

Ibid. 135F.

lbid., p.125-126.

The details are given by lbn al-Khatib, Kitdb A‘mal al- Acl@m fi man BGyi¢a gabl

al-Ihtildm min Multk al-Islém, op.cit.,

Ibn al-Khatib, Al-lhafa, Vol. 11, p.20.

For details see the notice of Muhammad al-Ghani Billah in lbn aI—Kha.f-ib,
al-lhdta, Vol. 11, pp.48-59.
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As quoted by Maggari, Nafh al—li.b, Vol. I., p.202.

Inan, Nihdyat al-Andalus, op. cit., 426.

Ibid.

Abi’l Hasan al-Nubdhi, Al-Margabat al-Ulya..., p.49.

See p. 102ff.
lbn Khaldtn, op. cit., p.694.
Ibn al-Khatib, A‘mél...p.78-79.

Ibid. Al-Katibat al-Kdmina fi man Lagayn@hu bi al-Andalus min Shutarg’
al-Mi’at al-Thamina, ed. Ihsan‘Abbas, (BayrOt: Dar al-Thagafa, 1963)

pp.146-152.
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See p. 86 and Sec. I,n.15.

See for instance: R. Dozy, Histoire des musulmans d'Espagne Vol. |
(Leiden: 1932), pp.286ff and Levi-Provengal, Histoire de |'Espagne
musulmane, Vol. | (Paris, 1950), pp. 149 ff.

ibn Khaldtn, Mugaddima (Calro, 1320 A.H.), p.425.

|. Goldziher, "The Spanish Arabs and Islam", trans. from Spanish by
J. de Semogyi, Muslim World, Vol. LIl (1963), p.13 and passim.

Quoted by J. T. Monroe, Islam and the Arabs in Spanish Scholarship
(Leiden, 1970), p.233.

Hussain Mones, "Le role des hommes de religion dans | histoire de
I' Espagne musulmane jusqu'a la fin du Califat", Studia Islamica,

XX (1964), 49 ff.

Among many others see the recent thesis in Jamil AbG'| Nagr, A History
of the Maghrib (Cambridge, 1971), p.11.

Monroe, op. cif.

Monas, op. cit., 50 ff.

Provengal (op. cit., p.149) says: "Dgs cette époque, en effet, on vit

se constituer, principalement dans la capitale. .., une sorte d'aristocratie,
a la fois religieuse et intellectuelle, composé par les fakihs ou juristes~
theologiens malikites".

Roger Idris, "Reflexions sur le Malikism sous les Umayyades d' Espagne, "
Atti del Terzo Congresso di studi Arabi Islamici (Napoli, 1967) p.399.

For details see Dozy, op. cit., p.288ff.
See above Section 1, n.24,

See Section 3, and p. 223ff.
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E.l.J. Rosenthal, Political Thought in Medieval Islam (Cambridge,
1962), p.44.

Salawi, Al- ~Istiqga*(Dar al-Bayda; 1954), Vol. lll, p.101, recounts
that a Granadian envoy was pumshed by the Marini Qudl for drinking.

The genealogical superiority is very often expressed in the eulogies of
the court poet Ibn Zumruk. This aspect is officially expressed particu-
larly in fand’al-aswad in al-HamrG of which the following inscription
is very indicative:
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For details see *Indn, Al-Athar al-Andalusiya (Caira, 1956), p.170.

lbn Sa‘id: Al-Mughrib fi Huld al-Maghrib, Vol. | (Cairo. Dar al-Matarif,
1953, p.57 and Vol. II, 1955, p.109 (for the explanatory note on the
authors of this work see Shaugi Dayf the editor's introduction).

lbn ol-Khofi-b, [hdfa: op. cit. Il, p.60.

See for instance two of Ibn Zumruk's eulogies preserved by al-Magqgari,

Nafh al-Tib, Vol. VIi, pp. 96~107. The following verses illustrate our
point:
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Ibn Sa%id, as quoted in Nafh al-Tib, Vol. I, p.206.

See for instance the Zahir of QadT Ibn Asim for his appointment as Qadi.

This Zahir is preserved by al- Maqqarl, Nafh al-Tib, Vol. VIIi, pp.
262-268.

“Ingn, Nihdyat al Andalus, op. cit., pp. 426f.

Ahmad Baba, Nayl al-Ibtikaj, (Cairo; Abbas b. “Abd al-Salam, 1351 A.H.)

p.282.

Al-lhdta, op. cit., Vol. |, p.71.
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Al-Magqari, quotes lbn Satid saying that the inspector of the market,
on his mount, passed through the market along with his assistants.

A balance was carried by one of his assistants in which the bread was
weighed, as its weight and price were fixed. A small child or a
charming girl was sent to the market to buy the bread, which was then
weighed and inspected. The same process was followed for meat and

other merchandise. For details see Nafh al-Tib., Vol. |, p.203ff.

The rules of Islamic law in this respect were based on the Quriinic

verses prohibiting usury and speculative transactions. For instance

the verse: "O ye who believe! Devour not usury, doubling and
quadrupling (the sum lent). Observe your duty to Allgh, that ye may

be successful" (3:129), and "O ye who believe! Strong drink and

games of chance and idols and divining arrows are only an infamy of
Satan's handiwork, leave it aside in order that ye may succeed." (5:90).

See Aby'l Hasan Ali b. Yosuf al-Hakim, Al-Dawhat al-Mushtabika fi
dawdbit dar al-sikka, Ed. Husayn Manis (Madrid, 1960), pp.52-53.

For instance see the notice of Qadi Ibn Ayydsh in Nub&hi, Al-margabat
al-%lyd , op. cit., pp.20-21.

This point is explained by R. Levy, The Social Structure of Islam
(Cambridge, 1957), p.291-293.

Although it is difficult to find specific evidence on the number and
quality of these tracts of land, yet, the large number of fatwas requested
about ahbas which were attached to mosques and the fugaha s comphints
when these lands were made subject to tax are indicative of the point

we are making. For such fatdwd see Wansharisi, Al-Mi¢ydr al-Mughrib
(Fas, 1314-15 A.H.), Vol. VII, 68ff.

Vide Nafh al-Tib, Vol. I, p.205.

Ibn Khalddn, Mugaddima, op. cit., p.407f.

Shatibi, Al-Muwafagat (Cairo: Rahmdniya, n.d.), Vol. |, p.97.

Paul Nwiya, Ibn ‘Abbad de Ronda (Beyrouth, 1961), p.XXVIl, mentions

'Abili, Ibn ‘Abd al-Salém and Qarafi among them who opposed the
establishment of maddris. They regarded such institutions as bid‘a.

Levi-Provencal, Inscriptions Arabes d' Espagne (Leyde: Brill, 1931),
p.158ff, particularly see n.T, where lbn al-Khatib is quoted calling
this madrasa as'bikr al-madadris .
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Nwiya, op. cit.

Nafp al-Tib, Vol. 1, p.205.

Muhsin Mahdi, Ibn KhaldGn's Philosophy of History, p.35, n.2.

See p.109

Qadi “lyad (d. 544 A.H.) and lbn Hirzihim issued a fatwd giving orders
to burn Ghazali's lhya‘Uldm al-Din. See n.59,60. ~

Nayl, p.261.

Ih_sén Abbas, Introduction to Ibn cI-Khaﬁb‘ s Al-Katiba al-Kdmina,
op. cit., p.10f.

Nubghi, op. cit., p.201.
Ibid.

Ibid., p.202.

Nafh al-Tib Vol. VII, p.49 ff.

Among them the following has been edited and studied by Abdelmagid
Turki, in his article "Lisan al=Din lbn c|—|jo_ﬁb (713-76/1313-74),
Juriste d'aprés son oeuvre inédite, Mutla al-Tariga fi Damm al-Watiga
(Muthald al=Tariga fi dhamm al-Wathiga) Arabica, Vol. XVI (1969),
pp.155-211 and 280-311.

E. Sharqawi , Religion and Philosophy in the Thought of Fakhr al-Din
al-Razi (Unpublished thesis, McGill University, 1970), p.285f.

Brockelmann: G.A.L. 1, p.667 and S1921.

Makhldf, Shajarat al-Nor al-Zakiyya, Vol. | (Cairo, 1930-31), pp.167-168.

lbid., p.218.

Muhsin Mahdi, op. cit., p.30, n.3.
Ibid., p.35, n.2.

P. Nwiya, op. cit., p.XVIIl.

J. Spencer Trimingham, The Sufi Orders in Islam, (Oxford, 1971), p.46.
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Brockelmann, G.A.L. Sl, p.830.

Margaret Smith, Al Ghazali, The Mystic, (London: Luzac, 1944), in
Chapter X1l mentions other critics of al-Ghazali and omits Turtashi
whose refutation of lhyd is one of the most significant and voluminous
contributions towards a criticism of al-Ghazali. The reason why she
omitted this work is probably her statement about the co-operation
between al-Ghazdli and al-Turtdshi. She said, "...al-Ghazdli in
consultation with AbG Bakr Turtushi, a well-known authority on law
and tradition (d.520/1126), addressed letters of advice to Yasuf

(bin Tashufin), urging him to govern with justice...” (p.21). She
made this statement on the authority of De Slane's translation of Ibn
Khaldin's statement in this connection. The original statement by

Ibn Khalddn, however, as we quote below, does not imply a co-operation
between al-Ghazali and al-Turtishi. This misunderstanding probably

led her to suppose the above-mentioned fact. Ilbn Khalddn's sentences
are as follows:
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(Kitab al=‘Ibar, op. cit., Vol. VI, p.386).

De Slane's translation (Histoire des Berbares, Vol. |1, (Paris, 1927),
p.82 is as follows: "L'imam El-Ghazzali et le cadi Abou Bekr-et-
Tertouchi lui addresserent aussi des lettres de conseils et |' engagément
de la maniere la plus pressante & gouverner avec justice..."

A. M. M. MacKeen, "The Early History of $ifism in the Maghrib prior
to Al-Shadhili (d. 650/1256)" in the Journal of the American
Oriental Society, Vol. 91, 1971, P.402.

Muhammad al-Zabidi al-Murtadd, Ithaf Sadat al-Muttagin, commentary

on Ibya"UIGm al-Din, (written in 1193 A.H.), (Cairo, 1893), Introduc-
tion, Vol. |, p.10.

Ibid., p.27.

Ambroxio Huici Miranda, "The Iberian Peninsula and Sicily" in The

Cambridge History of Islam. Vol. Il (Cambridge: Cambridge University
Press, 1970), p.427.

Arnaldez, "lbn Rushd", E.l. new edition, p.910, referring to D. B.
Macdonald's view on this point.

George Margais, "Note sur les ribdts en Berbérie" in "Mélanges René
Basset, Vol. Il (Paris, 1925), p.399. Particularly, see his article
"Ribaf" E.I. (Ist ed.), Vol. Ill, pp. 1150-1152.
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H. A. R. Gibb, Introduction to "Ibn BattGta: Travels in Asia and
Africa 1325-1354, (London, 1963), p.34.

Ibn Buttuta Tubfa al-Nuzzér fi Ghar&’ib al-Amsar wa ‘Aja’ib al-Asfar,
Vol. Ed Awamirt Bek and Jad al-Mawld, (Cairo, 1934), p.294.

‘Inan, Nihdya, op. cit., p.449.

See for instance lbn Qabkdb's appointment fo supervise a trust donated
by the Sultdn to a Zdwiya, See p.104.

See p.l121f.

Shilfﬁbol-D_inahgardﬁ, AlFurtq, Vol. IV, (Cairo:
Dér Ihya Kutub al“Arabiya, 1346 A.H.), p.210.

See Ch. VI, p. 263ff.
S. Trimingham, op. cit., p.50.

Magqgari, Nafh al-Tib, Vol. VII, op. cit., pp. 232-249 gives long
extracts from this work.

Ibid., p.261.

..-——-—-

Ibid., p.189-90.
P. Nwiya, Ibn “Abbad de Ronda, op. cit., pp.XXXIX and XLl relates
a similar chain from Ibn Qunfudh. He observed certain historical
defaults in this chain, and provides a detailed criticism on this point.

I is curious to note that in the third patch lbn al=Arabi (Qddi AbG Bakr)
and lbn Hirzihim are luxfaposed with Ghazali. lbn Hirzihim, as has
been pomted above, is known for his fatwa against Ghazali's thyd, and
Q4di fbn ‘Arabi's commentary bears a general trend of opposition to
Sofism.

Nafh al-Tib, Vol. VI, op. cit., p.124-125 quoting from Al-Fath
al-Munir.

Shatibi's fatwd issued in 786 A.H., preserved by Wansharisi, op. cit.,
Vol. Xl, p.34. T
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In the Muslim East the practice of celebrating the Prophet's birthday
started earlier, but in the Muslim West, according to Salgwi, it was
started by the Marini ruler, AbT Ydsuf Yacqib in 691 A.H., from whence
it came o Andalus, Salawi, Al-Istiqsd, op. cit., Vol. 3, p.290.

Ibn Khald@n, op. cit., pp. 864,881 and 885 mentions how on three
such occasions poéms were recited. These celebrations lasted for a

few days. Verses from the Quran were recited, and animal sacrifices
were offered. MaqqarT, Azhdr al-Riydd, (Cairo, 1939), Vol. 1,
p.245. Same fuqahd” considered this a bid‘a, and opposed it. Shatibi,
in a fatwd, refused the validity of a will which wished to dispose of
one third of the property for the purpose of the Prophet's birthday cele-
brations. Wonshorfs'i',_g_e. cit. Vol. IX, p.181.

See p. 117.
Ibn Battlta, op. citf., p.294.

See for the description of this rural fown now called Canales in

lon al-Khafib, Khatrat al-Tayf £ Rikat al-Shita’wa’l ayf in A. M. ‘Abbadi,
Mushdhadat Lisdn al-Din Ibn al-Khatib fi Bilad al Maghrib wa al-Andalus
(Iskandariya, 1958), p.33 and ‘Abbadis note no. 4.

See Wansharisi, Vol. IX, p.21.

lbid., pp. 34-36.
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The best contemporary source of information on the economy and geo-
graphy of this period, in our opinion, is lbn al=Khatib's following two
treatises: Khafrat al-Tayf wa Rihlatal-Shita’wa al-ayf and

Mi¢ydr al~lkhtibar fi dhikr al-Matdhid wa’l -Diydr edited and pub-
lished by A. M.‘Abbadi, in Mushahadat Lisan al-Din Ibn al-Khatib,
op. cit. The above must be supplemented with the study of fatdwd of
this period (i.e. 14th century) by Lopez Oriz, "Fatwas granadianas de
los siglos XIV=XV, Al-Andalus, Vol. VIl (1941), pp. 73-127.

Levi-Provengal, "Al-Andalus", E.l.2, pp.486-492,

Quoted in Maqqari, Naf h al-!i-b, Vol. 1, p.124, translation Pascual
de Gayangos, The History of the Mohammedan Dynasties in Spain,
Vol. | (Cairo: 1902), p.17.

lbn al-Khatib, Al-lhata, Vol. I, p.32.

Imamuddin, A Political History of Spain, p.294.

Cf. Seybold, "Granada", in E.l. (Ist edition), Vol. Il, p.176.

Ihdta, op. cit. |, p.38.

Ibn Battita, translation H. A. R. Gibb, lbn Battita, Travels in Asia
and Africa 1325-1354, (selection), ’ . (London,
1963), p.319.

‘AbdAllaha,%lncn, Nihdyat al-Andalus, p.430. ‘Indn does not indicate
his source but probably he derives this information from Prescott,
History of Ferdinand and Isabella the Catholic on which he relies for
the most part of the data of this period.

A detailed description of the reserves of the Nagrid treasury are given
by ‘AbdAllah Muhammad b. al-Hadddd al-Wadi Ashi as quoted by
Muhammad Kamal Shabdna, "Al-Hdla al-Iqtisadiya bi'l-Andalus Khilal
al-Qarn al-Thamin al-HiirT" in Al-Bahth al-‘limi, Ribdt, Vol. Il
(Awugust, 1966), p.137. Unfortunately, Shabdna's reference to the
original source is not clear.
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For this information we have relied on Lopez Ortiz's above-mentioned
study. See lbid, pp.95-97.

Nafh al-Tib, Vol. I, p.202.
Lopez Ortiz, op. cit. p.96.

Imamuddin, op. cit., p.294.
Lopez Ortiz. op. cit., p.935.

Antonio Vives, "Indicacion del Valor en las Monedas Arabigo - Espanolas”,

in D. E. Saavedra. (Ed.) Homenaje a D. Fransisco Codera, Zaragoza, 1904, p.522.

Also, see D. F. Codera Y Zaidin, Tratado de Numismatica Arabi-Espanola,
(Madrid, 1879), p.231.

See H. W. Hazard's analysis of the metrology of the coins of North Africa
(which partly includes Spain as well) in The Numismatic History of Late
Medieval North Africa, American Numismatics Society, New York, 1952,
pp.48-49. Hazard says that the Zirid dinar was 4.11 - 4.35 grams in
weight and 22-24 milimeters in diameter. The Muwahhidin introduced
double dinars averaging 4.55 grams and 27-32 milimeters, whereas their
normal difar averaged 2.27 grams and 19-22 milimeters. The Nasrid
dinar seems to have been better than its predecessors. Two specimens
registered in M. H. Lavoix, Catalogue des monnaies musulmanes de la
Bibliotheque Nationale, Vol. V (Paris, 1891), pp.328-329, provide

the following data:

1) Catalogue no: 780: Yusuf b. Muhammad (1333-1354), gold; weight
4.65 grams, diameter 31 milimeters.

2) Catalogue no: 781: Muhammad V al-Ghani Billgh (1354-1359 -
1362-1391), gold; weight 4.70 grams; diameter 32 milimeters.

Luis Seco de Lucena, in Documentos Arabigo-Granadinos, Instituto des
Estudios Islamicos, (Madrid: 1961), studied a number of documents of

a judicial nature belonging to fifteenth century Granada. In his

analysis he found very interesting data bearing on the social and economic
conditions of that period. We have derived our information from Lucena's

analysis of currency in these documents as given by him in Ibid .,
pp - XLVI-XLVIII.

Most probably Lucena is here referring to Antonio Vives, op. cit., and
Fransisco Codera, op. cit.

See Lopez Ortiz, op. cit. p.94f.
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See such statements by early historians and geographers as quoted ex-
tensively by Maqqari, Nafh al-Tib, Vol. |, pp.124-194, but particu-
larly pp.136-138, where the description by Razi, the geographer, is
quoted at length.

"Andalus" E.l.2 , p-491.

Lopez Ortiz, op. cit., p.97, 106f.

Ibid., p.106ff.

lbid,

Ibid., p.109.

Ibid., p. 103,

In the days of Muhammad V, the irrigation system was further improved.
See Imamuddin, op. cit. p.294.

On this point we are relying on E. F. Heckscher, "Mercanti lism" in

H. W. Spiegel, The Development of Economic Thought (New York:
Science Books, 1966), pp.32-4T.

Lopez Or tiz, op. cif. p.114.
Ibid., pp.114 ff. For details see Ch. V, p.231.
lbid., p.110. For details see Ch. V, p.232.

ibn al-Khatib, Al-lhta,Vol. I, p.15.

Louis Berirand and Charles Petrie, The History of Spain, trans. W. B.
Wells (New York, 1934), p.204.
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CHAPTER IV

SHATIBI: HIS LIFE AND WORKS

This chapter attempts to construct a sketch of certain significant events in
Shatibi's life which, as we shall see, in the absence of sufficient data
about his life, are very helpful in an understanding of the reasons for

Shatibi's interest in the philosophy of Islamic law.

When writing a biography of Shapibi, one's attention is drawn first of all
to the scarcity of data about his life, although he was one of the most
prominent among Maliki jurists.  An answer fo the question of why there
should be so little information on so important a man is attempted.  This
is followed by a discussion of the information available about his life, his

career, his disputations with other scholars, and his works.



SOURCES

To my knowledge Ahmad Baba' (d.1036/1626) Nayl al-lbtihaj 2 contains the

first biographical notice on Shatibi.

Among his contemporaries Lisdn al-Din Ibn al-Khafib (d.776/1374) and lbn Khaldon
(d.784/1382) wrote at length about Granada and scholars living there in this period.
Although it would be a reasonable assumption that both 1bn al-Khatib and Ibn
KhaldGn would have known Shatibi, he goes unnoticed in their accounts. lbn
al-Khaiib and Shatibi had common teachers® (and one of the sources even describes
lbn al-Khatib as a pupil of Shdjibi)® and common friends.5 Ibn KhaldGn wrote

a treafise,6 in response to Shatibi's query addressed to the scholars in the West.

Nevertheless, neither of these important writers makes mention of Shatibi.

A possible explanation for this omission might be that Shdtibi had not yet written
his controversial work, al-Muwdafagat, when the other two composed their works.
This is quite possible because Shatibi refers to lbn al-Khatib's Al-lhdta in his
work (though without meniioning his nume).7 This reference means that Shatib-'f' s
work must have been written after the completion of Al-lhdta, as we believe
after 771/1 3'.‘:9.8 This fact also explains Ibn KhaldGn's omission of Shdtibi's
name. Ibn Khalddn visited Granada in 764-65/]362-639 while Shatibi had not

yet become a sufficiently controversial figure to attract notice at that time.

Among the authors of the Tabagdt of the M6|ikfs,]0 Ibn Farhdn (d.799/1396),

author of Al-Dibdj al-Mudhahhab was Shdjibi's contemporary, but did not mention




him. Since it cannot be established whether Ibn FarhGn was acquainted with
Shatibi we cannot be certain that this exclusion of Shatibi from al-Dib@j was

deliberate. One possible explanation could, however, be suggested.

Ibn Farhiin was born in Medina and, except for a few journeys to the West, H
he passed most of his life in the East of the Muslim world. His knowledge of
the Muslim West, though generally thorough, was based on secondary sources. 12
Besides, he had already completed gI-D_'i'bai in 761 A.H. 13 As was previously
suggested, it is most probable that Shatibi had not yet written his al-Muwdfaqat.
Otherwise, lbon Farh@n could not possibly have overlooked him. The basis of

our conjecture is lbn Farhin's insistence on including in his al-Dibdj only the
14

names of those whe had been authors of some books.

Badr al-D?n%iarc’iﬁﬂ (d. 1008/1599) is known to be the next writer of Tabaqgdt

after Ibn Farhin. 15 His Tawshih al-—Diba‘L]b is the complement of al-Dib&j.

He too does not mention Shatibi. His reasors seem to be the same as those we
suggested in the case of Ibn FarhGn. !n a number of places, as Ahmad Babd

. . 7 -3 . . .
points out in strong Ianguage,] Quarafi, lacking sufficient knowledge of the

West, confuses the names and kunyas of many well-known scholars.

Ahmad Baba is not only the first biographer but alse an original authority in this
respect. Almost all of the later scholars who have taken notice of Shatibi be-
long to the twentieth century, and they depend largely on Ahmad Baba's notice. 18

Ahmad B&ba treats of Shatibi in Nayl al -Ibtihdj as well as in Kifdyat al-Mubaj 19




which supplemented the former. Nayl was written during Abmad BGba's
internment period in Morocco, where he was taken as a prisoner after the invasion
of the Sudan by the Sultdn of Morocco in 1591. There, Abmad BGbd, though he
was without his personal collection of sources, was able to use the books in the

. . .20
possession of Moroccan scholars and in the libraries.

The reasons why Ahmad Babd mentioned Shétibi while his predecessors did not,

could be the following:

First, as a general reason, the Nayl was meant to be a supplement fo ol-D?bai;

"complementing what was missing in it and supplementing it with (the mention of)

21

those eminent a’imma who came after him".

v ..

Second, he was certainly better informed about the learned tradition in the Muslim
West22 than Qardfi or lbn FarhGn, and hence he was capable of making up the

deficiencies of al-Dibaj.

Third, he felt this deficiency more sirongly because for a long time there was no

other work on the subject but that of Farbﬁn,23 and this too suffered from grave

faults.

Apart from such general considerations, Ahmad BGbd's high regard for Shajibi
may be suggested as a specific reason why Ahmad Babd mentioned Shatibi. This
esteem is reflected in the honorific titles with which he mentions Sha.fib?.24

His regard for Shatibi further manifests itself when he disputes AbU Hamid Makki's

claim for his master Ibn “Arafa (d.803 A.H.)25 as "being peerless in tahqiq
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(the skill of applying general principles of (Mé&liki) school to particular cases)" .26
Ahmad Baba mentions Shaiibi as one example of scholars who were in no way
¢ 27
lesser than Ibn “Arafa. Elsewhere he says,
"Among the people of the ninth century (sixteenth) there are those who
assert their attainment of the status of ijtihdd, while Imamal-Shatibi
and Hafid Ibn Marziq (d.842/1438) declined it for themselves. It is
certain that both of them had more profound knowledge (of Shari‘g) and
thus (were) more deserving of this status than those who claimed it.28

We have dwelt long on the question of why Ahmad Baba first inok notice of

Shatibi while others did not. Let us now discuss Ahmad B&bé's sources for his

biography of Shatibi.

Beside the sources mentioned towards the end of Nayl, the most significant among
them being Wanshar?s;i,29 Abhmad Badba used Shatib.i 's own work Al<lfgdat wa'l

Inshadd’r.30 This work seems to consist of Shatibi's class notes and of anecdotes
narrated by his vteuchers. The extracts from this work, as quoted by aI-Maqqcr?m

in his Nafh al-Tib and by Ahmad Baba in Nayl, indicate that the’lfaddt must con-

tain considerable information about Shatib?‘s teachers and himself. If that be so,

Abmad Baba's information about Shatibi may be taken as first hand.

As to our information in the following pages, it is based mainly on Nayl. We have
used the extracts of IfGdat as quoted in Nayl and Nafh. We have also used

Shatibi's al-Muwdafaqat and al-I¢tisim.  The preface of al-I¢tisdm explains the

circumstances that led to Shatibi's thought on shari‘a passing through various
2
stages and how he was accused of "heresy".3 Al-Muwafaqat refers to the

discussions:33 in which Sha'ﬁb'i- became involved with other scholars.



To sum up, we may say that the information which follows has been compiled

from Nayl and from Shatibi's own works.



SHATIBI'S LIFE

His full name is reported as AbG Ishdq lbrghim b. Mdsa b. Muhammad al-Lakhmi
cl—Shai:ib-i-. We know virtually nothing about his family or his early life. The

most that we can learn by deduction from his nisbas, is that he belonged to the Lakhmi
Arab tribe. We know also that his immediate family came from Shatiba (Xativa or
Jativa). This latter nisba has misled some scholars to maintain that Shatibi was

born or lived in Shatiba before coming to Grunada.34 This is not possible because
Shatiba was taken by the Christians a few decades aga, and, according

to the chronicles, the last Muslims were driven out of Shatiba in 645/1247.35

Shatibi grew up in Granada and acquired his entire fraining in this city which was
the capital of the Nagr‘i' kingdom. Shatibi's youth coincided with the reign of
Sultan Muhammad V al-Ghani Billah, a glorious period for Gronadc.36 The
city had become a centre of attraction for scholars from all parts of North Africa.
It is not necessary to list here all the scholars who visited Granada or who were

attached to the NasrT court, names such as Ibn Khalddn and Ibn Khatib being

sufficient to illustrate our point.
Training

We do not know when and what subjects Shatibi studied for his training. What
follows is the account of some of his teachers, from which an idea of his training
may be drawn. It appears that, according to normal practice, Shatibi started

his training with studies in Arabic language, grammar and literature. In these



subjects, he benefited from two masters. He began his studies with AbG “Abd Allah
Muhammad b. ‘AI7 al-Fakhkhar ol—l’)’-ir—i37 who was known as the master of gram~
marians (Shaykh al-Nuhat) in Andalus.  Shatibi stayed with him until the latter's
death in 754/1353. Shatibi's notes about al-Fakhkhar in,:’;_@l illustrate clearly

. R . . 38
that he received a thorough training in matters pertaining to the Arabic language.

His second teacher in the Arabic language was AbG'l Qasim al-Sharif al-Sabt?
(760/1358), author of the well-known commentary on:ﬁlt/\oqiﬁru of I;lﬁ'zim.39 He
was called "The Bearer of the Standard of Rhetoric" .40 He was chief Qdadi in

Granada in 760/1358.

The famous Andalusian fagih Abd Satid Ibn Lubb began his lectures in the Madrasa
Nasriya in 754/]353.4] Most probably he succeeded al-Fakhkhar on the latter's
death. Ibn Lubb was well versed in figh and was recognized for his "rank of ikhtiydr

(decision by preference) in respect to fa'rwa".42 Shatibi's training in figh was

almost entirely completed with lbn Lubb. Shatibi owes much to this man, but he

also entered info controversy with lbn Lubb on a number of issues.

We need not recount the names of all of Shaj'ib'f' s feachers;44 it seems he
benefited from all well-known scholars in Granada as well as those who visited
Granada on diplomatic missions. Among such scholars mention must be made of
AbG Abd Allah cl-Mc:qqarT45 who came to Granada in 757/1356 on a diplomatic
mission sent by the Marini Sultdn AbG ‘Incm.46 Maggari had an eventful career.
Sultan AbG “indn chose him as his chief Qadi, but soon Qadi Abt ‘Abd Allah

al-Fishtali succeeded in having him deposed. Maqqari was sent to Granada from



whence he refused fo return to Fez. The Nasif Sultdn arrested him and sent him
back. Abi'l Qasim al-Sabti and AbG’| Barakat Ibn al-Hajj al-Balfigi, qddis
of Granada, followed him to Fez to secure his release. Nevertheless, Maqqch

was fried by al=Fishtali and was convicted.

Magqqari' s academic tastes were versatile. He is the author of a book on Arabic

grammar. He was known as holding the rank of "muhaqqi w48 (expert on the

application of general principles of fhe[M&lik_ijschool to particular cases).

Magqgari seems to have acquainted Shatibi with Razism in usl al-figh. He started
to compose an abridgement of Fakhr ol-D-i'niﬁéz—i' s (606/1209) al-Muhassal .49
He is also the author of a commentary on Mukhtasar of Ibn Hajib who introduced

Razism into Maliki usl al-figh.

Maqqur-i. is also responsible for initiating Shatibi into sGfism - a special Silsila
of which we have spoken e|sewhere.50 Maggqari is known for his book al-Haqd’ig

wa'l-raqa ’iq fi al-tagawwuf.

Mention must also be made of two of ShajibT' s teachers who introduced him to

falsafa and kaldm and other sciences which are known in the Islamic classification

. . . - : Y
of the sciences as the rational sciences (al=<ulGm al= ‘agliya) as opposed to the

traditional sciences (al-ulGm al—naqli-xés).
7%

- T - . =52 . =
AbG Al MansGr al-Zawaws came to Granada in 753/1352. lbn al-Khatib
praises him highly for his scholarship in traditional as well as rational sciences.
He appears to have run into frequent controversy with the jurists in Granada. He

was accused of various things. Finally in 765/1363, he was expelled from the

AndGIUS.53
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Shatibi mentions Zawawi quoting his teacher, lbn Musfir, saying that in his
commentary on the Qur*@n, Rdzi relied on four books, all written by the

Muttazilis; in usil al=din AbG’l Husayn's Kitdb al-Dalg’il, in ugGl al-figh

his al-Mu ¢tamad, in ussl al-tafsir on Qd'd? ‘Abd al-Jabbar's Kitab al-Tafsir (?),

in Ustl al- “Arabiya and baydn on Zamakhshari's Kashshaf.54 This comment

seems to imply that Zawéwi and his teacher saw in Rdzi a continuation of

Muctazili kaldm.

Al=Sharif al=Tilimsam (d. 771/1369) also seems to have been critical of Rizism.
He studied with Abil{ and specialized in the rational sciences. lbn Khalddn
mentions that Tilimsani secretly taught lbn SAbd al-Sal@m the books of lbn Sina
and lbn Rushd.55 Tilimsdni was well-versed in both the traditional and the
rational sciences. Contemporary scholars laid stress on his attainment of the
rank of Mu'lh::hid.s6 lbn “Arafa lamented Tilimsani's death as the death of the

rational sciences.

From the above account of his notable teachers it may be concluded that Shétibi's
training must have been quite thorough in both the traditional and the rational
sciences. His main interests, however, as we shall see from the list of his works,
were concentrated upon the Arabic language and usll al-figh, particularly the

latter.

Shatibi's Interest in Usol al-Figh

Figh was a very profitable and hence popular subject, but interest in usdl al-figh

was rare in the Andqlus.58 What induced Shatibi to interest himself in usil al-figh
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was his feeling that the weakness of figh in meeting the challenge of social
change was due largely to its methodological and philosophical inadequacy .
This weakness struck Shatibi very early in his training years. He says:

"Ever since the unfolding of my intelligence for understanding (things)
and ever since my anxiety was directed towards knowledge, | always
looked into its (the shari¢s's) reasons and legalities; its principles and
its branches. As far as the time and my capacity permitted | did not fall
short of any science among the sciences, nor did | single one out of the
others.

| exploited my natural capacity or rather plunged into this tumultuous
sed...s0 much so that | feared to destroy myself in its depths. . .until
God showed His kindness to me and clarified for me the meanings of
Shari¢a which had been beyond my reckoning. ..

From here | felt strong enough to walk on the path as long as God made

it easier for me. | started with the principles of religion (usdl al~din) in
theory and in practice and the branches, based on these problems. (It was)
during this period (that) it became clear to me what were the bida¢ and
what was lawful and what was not. Comparing and collating this with

the principles of religion and law (figh), | urged myself to accompany

the group whom the Prophet had called sawdd al-a¢zam (the majority)."

One of the most perplexing problems for Shatibi was the diversity of opinion among

scholars on various matters. Use of the principle of mura<at al-khilgf made the

problem even more complex. This principle, as we shall see below,éo was employed
to honour differences of opinion by treating them all as equally valid. Because

of this attitude, diversity of opinions was proudly preserved even from the earliest
days of Maliki figh. Shatibi himself recalled that the diversity in the statements

of Mélik and his companions used to occupy his mind frequently.

Studying with Abl Sa®id b. Lubb, Shatibi faced such perplexities very often. He

states:

W



"| once visited our master, AbU Sa¢id b. Lubb, the mushdawir, along with
my friends. ..He said, "l wish to inform you about some of the basic prin-
ciples on which | relied in such and such a fatwd, and (to explain) why |
intended for leniency in that". We knew about his fatwd. . .we disputed
with him on his answer. ..He said, "l want to tell you a useful rule in
issuing a fatwd. This rule is authentically known (as practiced) by the
scholars. The rule is not to be hard on the one who came asking for a
fatwg." Before this meeting various aspects in the statements of Malik
and his companions used to confuse me. But now God cleared my mind
with the light of this discourse.” 62

This satisfaction, however, did not last long. His indulgence in the problem of

murad al-khilaf shows that lbn Lubb's clarification was not satisfactory. Shatibi

felt that the body of the law was without spirit, its formalism will remain devoid
. . . 6 s
of reality unless the real nature of the legal theory was investigated. 3 Shayibi's

works were dedicated to such an investigation.

Shatibi's Career

We do not find any allusion to Shatibi's career or  to his profession. Three
conjectures, however, can be made. First, in Shatibi's account of the accu-
sations brought by people against himself, on one occasion it can be deduced that

he was an imam and also a khatib in a certain mosque. During his period of trial ,

—

it can be assumed, he was dismissed from these posts.

The second conjecture can be made on the basis of the fatwds asked from him, that

he wasa mufti. Since he is never called al-mush@wir, it may be assumed that

he was not officially appointed to this office.

He, however, had a number of disciples. From this, a third conjecture can be

made, that he taught in the madrasa of Gharndta.



Among his disciples, lbn €Asim is noteworthy . He became the chief qadi of

Granada. He is known for his Tuhfat al-Hukkam, a compendium of fighi rules

compiled for @_i_-s. He also wrote an abridgement of Shatibi's al-Muwafaqat .65

His Death

Shatibi died in 790/1388.%°

Shafibi Accused of Heresy

Sometime during his career Sha.ﬁbf was accused of introducing innovations (E)_ida__L).
The exact date of this period of trial is not known. The inquisitive mind of
Shatibi led to discussions and controversies with other fugahd’ . Most probably

the period of trial occurred during the fime he was writing his book al-Muwdafaqgat,

when he corresponded with scholars about a number of subjects.

Sh&jib?' s verses in reference fo this trial indicate how he felt about these accu-

sations. He says:

O my people you put me to the ordeal (balayta)

whereas an ordeal shakes violently,
The one who whirls with it, until it seems to destroy him,
(You condemn me) to prevent wrong, rather than to attain

any good (mu;lahu) .

May God suffice me in my reason and religion.

Shatibi recounts the story of this ordeal in Al=I¢tisém in the following words:

"] had entered info some of the common professions (khutaf) such as khotgba

(preaching) and imama (leading the prayers). When | decided to straighten

my path, | found myself a stranger among the majority of my contemporaries.
The custom and practice had dominated their profession; the stains of the .o
additional innovations had covered the original tradition (sunna)e...



170

| wavered between two choices; one to follow the sunna in opposition to
what people had adopted in practice. In that case | would inevitably

get what an opponent to the /gocial/ practices would get, especially

when the upholders of this practice claimed that theirs was exclusively

the sunna....The other choice was to follow the practice in defiance

of the sunna and the pious ancients. That would get me into deviation
/From the true path/ ... | decided that | would rather perish while follow-
ing the sunna to find salvation...

| started acting in accordance with this decision gradually in certain
matters. Soon the havoc fell upon mej blame was hurled upon me...| was
accused of innovation and heresy."

Shajib?, at this point, enumerates the following charges that were laid against
70

him:

(1) Sometimes | was accused of saying that invocations(ducd) serve no
purpose. . .that was because | did not adhere to the practice of invoc-
ations in congregational form after the ritual prayer (saldf) .

(2) | was accused of rafd (extreme shi<ism) and of hatred against the com=-
panions. . .that was because | did not adhere to the practice of men-
tioning the names of the pious Caliphs in the khutba (Friday sermon). ..

(3) | was accused of saying that | favoured rising against the a”imma (the
ruler)...that was because | did not mention their names in the khutba.

(4) 1 was accused of affirming hardship in religion.. .that was because |
adhered to the well=established tradition in duties and fatwds, while
they ignored it and issued fatw@s in accordance with what was conven-
ient to the enquirer...

(5) | was accused of enmity against the awiiya* of Allgh (friends of God)...

that was because | opposed some of the innovating sifis who opposed

SUNNQe..s "

Shatibi was accused of bid¢a (heresy) mainly because he opposed the practices of
the fugaha’ . Particularly, as we shall see later,ﬂ one of the controversial pro-
blems was that of mentioning the name of the Sultdn in the khutba and praying for

him towards the end of the ritual prayers. Shatibl called this practice a bid¢a,



His action shook the foundations of the political power of the religious élite.
On this issue, it is interesting to note that he was opposed by all the qadis in

Spain and North Africa as well as by some dignitaries holding government offices.

Shatibi's account of his trial for bid<a, refers to the controversies that brought
him into conflict with other scholars. What follows are the details of his main

disputations. Here we have limited ourselves to theoretical problems.



SHATIBT' S DISPUTATIONS

Tasawwuf and Figh

Shatibi was much worried not only by the fact that tasawwuf comprised a number

of rituals which he considered as bida¢, but also by the fact that tagawwuf was

having an adverse effect upon figh and usdl. He did not oppose the §_G_f_:|-s on

certain matters if they followed their peculiar practices individually or as a require~

ment of tasawwuf. What he opposed was that certain sufis or certain fugahd’ under

the influence of tasawwuf should suggest that these things were obligatory ina
—eee—en.

fighT sense. The following two issues became very prominent in this concern.

1) The obligation of freeing one's inner self (sirr)

A certain scholar sent an epistle o Shatibi in which under the rubric,
nwhat is obligatory for a seeker of the Hereafter to observe and do", he
wrote the following:

" q certain thing distracts someone from his prayers even for a while,

he must free his inner self from this distraction by getting rid of it,

even if these distractions number as many as fifty thousand. "
ShatibT objected to this statement strongly. He disputed its obligatory claim.
He argued that if freeing the inner self were a universal obligation, if
would lead to absurdity because it demands that people should get rid of
their property and abjure their towns, villages and families since these
things constitute distractions. He adds that poverty is the major source of
distraction, especially if people are occupied with the worries of supportfing

large families.
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2) Submission to a Shaykh

With the introduction of ta_ﬁcigs, sGfism passed into a new phase. In the
previous phase, more significance was attached to books on tagawwuf.

In the new phase, however, as we have pointed out earlier in the story of
AbG'l Ma<ali, the initiation without a shaykh was considered forbidden.76

Such an emphasis on submission to a shaykh generated a debate among the

scholars.

According to Shatibi submission to a shaykh led to a belief in the superiority
of the shaykh to all other religious leaders, even to claim to be equal to
Mubammad.77 According to some !su.s;fi's, including Qushayri, sofism was

nothing more than spiritual figh (figh al—barin)78 It was, therefore, question-

able for Shatibl that one should submit oneself totally to a shaykh to be

initiated into a discipline; the discipline could be known from books.

ShatibT composed a query in which he summarized the arguments of both
parties and sent this fo a number of scholars in North Africa. Three of the
responses to this query have come down to us. Those of Ibn al-Qabbab
(d. 779/1377) and lbn ‘Abbdd of Ronda (d. 792/1389) were preserved by

Wansharisi in his Al-Mi¢yar al-Mughrib. They are reproduced by Paul

Nwiya in Al-RasG’il al-Sughra of lbn CAbb6d79 and commented and ela-

borated in his well-known work Ibn SAbbdd de Ronda. 80 The third answer

the -
was written by lbn Khaldin inLShifa’al-sa’il Ii tahdhib al-masa’il, avail-

able in two editions by Tavit ]'anﬁS] and by Khalifé.82



lbn “Abbdd maintained that, "on the whole, the (submission to a) shaykh
is an essential fact in the journey on the path of tasawwuf; no one can
deny fhat".83 He, however, distinguished between two kinds of shaykhs:

Shaykh al-Tarbiya (educator) and Shaykh al=Ta¢lim (instructor). The

former is not essential for every "traveller", while the latter is necessary
for everyone. He also pointed out that reliance on the "educator" shaykh

is the approach of the modern (muta’akhkhirin) iﬁs, while the ancients

relied on the "“instructor" shuzkh.84

lbn ‘Abbad stressed that the initiation to the mystic state (hal) exclusively
belonged to special individuals. No one could open its doors except those

whom God had chosen for that purpose.85

Invocation after Prayers

The mention of the ruling Sulidn or Khalifa as a symbol of legitimacy had
long been accepted in practice. Al-Muwahhidin gave the practice much
more significance by making some additions. Especially the Muwahhid
Caliph ‘Abd al-Wghid al-Rashid (630-640,/1232-1242), fearing the dis-
sensions among various groups of the family and in order to check a general
decline of al=Muwahhidtn, re=established isaamart’s institutions which had
been discontinued by such caliphs as al-Mansir (580-595/1184-1199) and
al=ldris Ma?mtn (620-~630/1 229-1232).86 One of such institutions was the
invocation of the name of the ruling caliph after the prayers in congreg-

ational form. This was an innovation, but it gradually became so much



established that opposition to it was considered a political as well as a

religious offence, punishable by death.87

Contrary to the claim of the other f_u_qgjﬁ? about the consensus on the
accepfance of this practice, Shatibi argued that it was a bid‘a and that
scholars had always expressed their dissent against this practice. When
this practice was introduced into Spain in the twelfth century, some of
the Maliki fugahd’ , namely AbG ‘Abd All&h b. Mughid (d. 574/1178)
and his disciple Abu “Imran al-Mirtali, opposed it at the risk of their

lives.

The practice continued even after the Muwahhiddn, obviously for poli-
tical reasons. Most probably it was Shatibi who publicly opposed this
pructice by disregarding it whenever he was leading the prayers. This
public act of defiance raised havoc for Shatibi. The issue became a sub-
ject of heated discussion; Sh'c':jrib-i-, however, did have some followers.
From a letter written by Shatibi to one of his followers, it appears that an
imam who rejected this practice in favour of Shatibi's position was deposed

c - . - ., 8
from his im@ma and was denied all other privileges and was put to trial . ?

The first two refutations offered against Shatibi were the following: one

by the Qadi of Andalusia, AbG’l Hasan al-Nubahi's Mas’alat al-Bu¢a

Batd al-falat, . the other by the mufii and mushdwir of Granada and

Sha’tib—i-' s teacher AbG Sa¢id ibn Lubb. The book is called Mas?ala al-



'Ad¢iyya ithr al-gulai'.m

Shatibi's disciple AbU Yahyd ibn “Asim (d. 813/1410) then wrote, refuting
Ibn Lubb and supporting Shatib'l.92 Muhammad al-Fishtdli, the Qdadi al-
Jam@‘a in Fez wrote a refutation of lbn ‘Asim, supporting Ibn Lubb, entitled

Kalgm fi?1-du¢d@ ba¢d al-saldt %ld al-hay’a al-mu‘hﬁdu.93 IbnArafa

(d. 803/1400), the Qadi of Ténis, also entered into the discussion when he was
94

asked for a fatwd on this issue by someone in Granada.

Sh&tib‘i' considered this practice of du‘d a bid%a, while the other fugahG’
accused him of introducing a bid‘a by opposing the practice. One result of
this discussion was that a rather clear definition of "bid‘a" emerged in

Shatibi's discussion of this issue.

Allowance for the Disagreeing Opinion (Mura‘at al-Khilaf)

It has been stated earlier that the aspect of disagreement in Maliki figh was the
problem that struck Shatibi's mind early in his career and which continued to per-
plex him even in later 'rimes.96 He wrote to many scholars and disputed with
them on the many facets of this matter. His contemplations of this issue and his
discussion about it led him to the conclusion that formed the basis of his doctrine

of maqadsid al=shari‘a (the objectives of islamic law). In view of its significance,

a detailed discussion of this problem is in order.

Because of various historical reasons which do not concern us here, Maliki figh
abounded with disagreement on a number of cases. This was a very perplexing
phenomeron for a tradition which upheld the consensus of scholars and the unity

of the practice. Consequently scholars were occupied in a perennial discussion

on this issue.
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Very broadly speaking, in the course of time, during the development of the Maliki
tradition in Spain, four positions were taken on this issue. First, some scholars,
foremost among them lbn Abd al-Barr (d.463/1079), denied the existence of
"disagreement" in Maliki figh. This position was taken generally by some other
ancient scholars olso.95 [t was essentially this position that Shatibi came to adopt
after lengthy discussion. Shatibi' s views are discussed towards the end of this

section.

Secondly, the position was taken under the influence of the tagawwuf.

Since Sofis feared that an indulgence in cases where disagreement in opinion existed
might lead some astray in seeking for lenient opinions, they regarderj it as an
obligation to avoid the cases of disagreement. They considered these lenient opinions
as instances of rukhsa (concession) in contrast fo ¢azima (regular) cases which were

the only path to be followed by a resolute person.‘)6

Shatibi traced this trend to the teachings of Qushayri on the basis of which ina
later period upholders of the position had adopted the following formulation:

ngl-wara® bi’l khurdj ‘an al-khilaf" (piety consists in avoiding (the cases of)

disagreement).

Under the impact of tagawwuf, this position had been accepted by a number of
fugahd’ as well. Shatibi did not question the attitude of 50fis towards rukhsa

as an attitude appropriate to the khawdss (special, élite) and Arbdb al-Ahwal (the

people of mystical states), but he did oppose this frend insofar as it meant the



imposition of an impossible obligation for general people. He took this stand be-
cause the jurists had gone as far as fo consider "wara®" as obligatory for every

97

one.

Shatibi wrote to scholars in Spain and North Africa.  Among the fatwds in answer

to his query, ibn Arafa's fatwd is available to us as preserved b Wcmshclr'fs-i'.?8
4 P Y

In his question, Shatib'i' states that scholars such as Ghazdli, lbn Rushd and Qarafi
maintained that piety consisted in avoiding "disagreement". The basis of their
argument was that the cases disagreed upon, in the details (furG*) of shar¢ were like
mutashabihdt (equivocal statements) which the sayings of the Prophet urged to be
avoided. Shatibi found it logically impossible to maintain such a position, as the -

seven points which he used to refute it, show.

Ibn ‘Arafa's answer, however, can be summarized as fo||§ws. He explained that
the cases of disagreement were very few and that to avoid them was not only
possible but obligatory. The reason was that these cases, being equivocal, had
equally forceful arguments in favour and against the issue; such a situation would
then be conducive only to an arbitrary decision. lbn ‘Arafa insisted that to opt

for the less convenient was the result of the fear of severe punishments from

Allgh. This fear was the reason why lbn Hazm condemned those who sought for
convenience in the shari‘a. |bn “Abd al-Saldm also condemned the trend to choose

. - 99
the more convenient of any two fatw@s.

The third position regarding differences of opinion was that held by scholars who



considered the existence of "disagreement” as proof of permissibility. Shatibi

distinguished "disagreement" from murd‘at al-khilafloo which is discussed be-

low. He stated this position in the following words:

"Often a fatwd on a certain question recommended abstention (man¢)
(from the matter in question). It was said, "Why do you recommend
abstention whereas the problem is disagreed upon?"  Thus the disagree-
ment becomes the proof of permissibility simply because it is disagreed
upon; neither because of certain evidence in favour of the soundness of
the argument for its possibility, nor on the basis of some authorir?l more
worthy to be followed than the one who demanded abstention." 01

The fourth position was that of murd<at al-khild f. This principle not only

admitted the existence of disagreement but also stressed the need to give its full

consideration, so as to regard both conflicting opinions as valid. Although

it was a commonly accepted position, Shatibi differed and disputed it with a

number of scholars. Among them the names of lbn Qabizb, Fishtali, lbn ‘Arafa
b e 102 . -

and Sharlf’\Tlllmsom are known to us. To help in appreciation of the pro-

blem, it is advisable to summarize this discussion.

The main points of the question that Shatibi posed to the scholars are the following:

In Granada there arose a problem in which different opinions were attributed to
M35lik. According to the usdl al-figh rules about contradiction as explained
below, every one of these different opinions had to be rejected. It was further
realized that such disagreement existed in the major part of the Maliki tradition.
If the rules of contradiction were applied, most of the Mé&liki tradition would

have to be rejected. As a measure of necessity (darra ), Maliki fugahd” adopted
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the principle of murd‘at al-khilaf, but the application of this principle posed

a number of problems. 10

Shatibi illustrated the use of this principle in a number of cases. Ina particular
case of marriage when scholars disagreed on the validity of the marriage, it was
to be considered void. Yet in reference to its effects an allowance was to

be made for the opinion that favoured its validity. Hence matters such as
inheritance. . .etc., were to be applied as if the marriage were valid. The

problems that this position raised for Shatibi were the following:

i) It disregarded the established principle of ugil al-figh, that the
consideration of time could declare one of those opinions as

' later' and hence more reliable.

Another principle relevant fo cases of contradictory opinions was
also disregarded. It stated that if two contradictory opinions
are attributed to a mujtahid both of them should be suspended

until one of the two can be established with certainty.

i) The Maliki scholars veere not consistent in applying this "allowance"

(muraat al-khilaf). In some cases they denied the "allowance",

while in other cases they insisted on it. This inconsistency makes
the soundness of this principle doubtful. On the other hand, it

renders its application arbitrary.

iii)  Thirdly, assuming the soundness of this principle, its basis in the
Shari‘a as a principle of figh is not known. Apparently this
problem refers to the evidence (dalil). The difference between

two statements (qawl) must inevitably be so because they are based

on two different evidences which are contradictory to each other

104

in the sense that the opposite of one is the requirement of the other.
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Thus mura<at al =khilaf would mean granting each one of such statements what is

required by the other, entirely or partially.

Sharelf-r] ilimsdni answered the quesﬁon]05 by refuting Shatibi's argument that
among two statements of an imdm or a mujtahid, the later in time eliminates

the earlier. Tilimsdni questioned the consideration of the time factor in such

cases. His argument was that this consideration implied the principle of abrogation
(naskh) which is applicable only to statements originating from the lawgiver

(shdri¢ ). He distinguished among shéri¢, "mujtahid mujlaq" and "mujtahid
| 1

£ madhhab".  Since it was the shari¢ alone who could institute laws and who
could withdraw them, it was, therefore, in his stafements alone, that in case of
contradiction the later would abrogate the earlier. The Mujtahid, whether

A=
“mutlaq" or "fi madhhab," did not make faws but rather sought and decided in

favour of one of the evidences. The mujtahid mutlaq sought evidence in the

commands of the shari%; the mujtahid fi madhhab sought evidence in the state-

ments of a mujtahid mutlag whor: he considered the imam for his madhhab.

The differences of opinion in the case of mujtahids was, therefore, based on the

difference in choice of evidence. The evidences, which were derived from the
shari€a, in the instance of each of the opinions could not be invalid. Hence the
question of later and earlier, with the effect of one eliminating the other, could

not arise in the case of mujtahid.

Although Tilimsdni did not spell out his view yet it can be concluded from his answer

that he did not oppose the principle of murd‘at al-khilaf. If one follows his




argument more closely, one may see that he regarded this principle as neces-
sary. Since all the different opinions of mujtahids are supposed to be based
on certain evidences from the shdr if by neglecting any of them one would be

committing the wrong of rejecting shar¢i evidence.

Tilimsani' s elaboration, however, did not answer Shatibi's question. It admitted
that the basis of difference lay in the choice of legal evidence, but it did not
explain how one could claim the existence of two or more contradictory pieces

of evidence in . shari‘a bearing on the same case.

106 . .
Ibn “Arafa's answer — was longer than others. His answer consisted partly of the
arguments already seen in Tilimsani's answer and partly of whittling down Shatibi's

use of terms to contradictions.

He explained the principle of murd¢dt al-khilaf from a different perspective.

He defined mura‘at as abiding by the implications of .s_l'x:cr__i‘g evidence in a given
case (madltl) in such a way as also to abide by the implications of other evidence
in another case. In other words, as a matter of fact, the principle of murd<at
implied abiding by the implications of both evidences in those aspects in which a
mujtahid prefers one piece of evidence to another. In this way, he was neglecting

neither of them but was rather abiding by the both at the same time.

ok -
AbG ‘Abd AllghFishtgli adopted lbn ‘Abd al-Sal@m's view in his answer. In
reference to an action which is considered wrong by one mujtahid and is regarded

as correct by the opponent, Fishtdli distinguished between two situations, one before



the occurrence of the action and the other after its occurrence. According to
him, the prohibition was absolute in the former situation, but once the action
had taken place, an allowance must be given to the opponent's opinion for the
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sake of public convenience.

Ibn al-Qabbab's answer was very succinct and brief. He regarded mura‘at
al=khilaf as one of the best principles of Maliki figh. He defined if as granting
to each one of the two pieces of evidence its value (hukm). He, however, dis-
tinguished between two situations; one was a case of disagreement where it was
inevitable to prefer one opinion over the other. OFf this type are the cases of
ta<@rud (conflict) and Eﬂ-i_h (preponderance). Second was the situation where
both evidences led fo the same conclusion or in some sense complemented each

) . . 108
other. Such an instance was a case of murasat al-khilaf. !

Shatisi's Views

Shatibt was not satisfied with these answers. They were either irrelevant or they
tried to explain away the evident meaning. For the most part these answers
treated the problem of murg<at like that of f_aﬂ_-l_h_ The only answer that pleased
Shatibi was that of lbn al-Qabbab who agreed with him that the problem was

really very abstruse.

Shatibi contemplated this problem for some time and reached his own conclusions.
He came to believe that there was no place for "disagreement" in shari‘a such as

that which constituted the basis of murd<at al-khilgf. Herce the principle of murd<at

was a false problem.
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The main conciusion that Shatibi reached was the unity of the origins of shari¢a.

He maintained that, "all rules of shari€a originate from one statement, even

though there may be a diversity of rules."

110

The basis of this conclusion was the following five poinfs:] 1

(i)

(i)

(i)

(v)

A large number of Quridnic verses stress the original unity of shari‘a

and, further, they condemn "disagreement".

If disagreement were permissible, there would be no place for the
question of abrogation. The need for abrogation means only that two

evidences are so contradictory to one another that one has to be replaced
by the other.

If the existence of disagreement were permiited, it would imply the
imposition of an impossible obligation. In other words, to command
someone to obey two contradictory orders at the same time is to put

him under an impossible obligation.

The legal theorists (usGliyin) recommend a decision in favour of pre-
ponderance of one of the contradictory evidences over the other.

This fact implies the non=-permissibility of "disagreement".

It would be absurd to maintain that both of the contradictory commands

are intended by the lawgiver because one would negate the other.

Apart from the linguistic, geographical and historical causes of "disagreement",

there were certain factors in shari¢a itself that seem to favour disagreement. Among

. 2
these three factors are worth nohng:”

First, the existence of mutashdbihat (equivocations) in the Qur’an. These equi-

vocations make allowance for disagreement of opinions, expressed either in inter-



pretation or in suspension of the judgment. Further, it cannot be denied that
mutashabihat were intended fo be equivocal by the Lawgiver. Shatibi dis-
cussed the problem of mutashabihdt in detail in al-Muwafaqat. He maintained

. . 1
that there was no tash@buh in the fundamentals of shari€a. 13

Shatibi also disputed the assertion that tash@buh was the intention of the Law-

giver. Dealing with the matter in detail, he distinguished between two intentions

al-

(iradat) of the Lawgiver. One was .khulqiyyaiéadﬁ'iyyu (creational predestined
Aradal) r e

ol-
intention) in which human will had no place.] 14 The second was ?:mrizya ad-

tashri ¢iyya (imperative legal intention) in which Divine Will did not impose itself
on human will. Shatibi argued that mutashGbihdt belong to the second category

of Divine intention. There, disagreement is not intended by the Lawgiver, because
the Qur’Gn states that only one of the interpretations is correct. [f disagreement

were allowed, then every interpretation would have to be regarded as correct.

Second, an analogy is drawn from the _§hc_:r_"i. permission for the exercise of ijtihad
(legal reasoning) which, it is maintained, would naturally lead to disagreement.
Shatibi refuted this argument by referring it back to the problem of tashdbuh. He
maintained that not every conclusion reached by a mujtahid was correct. lts cor-
rectness or error depended on its correspondence with the intention of the Lawgiver

115
which does not favour disagreement.

Third, an analogy was drawn from the existence of the principle of rukhsa in shari‘a.

This principle, which means to opt for a concession from regular rules in special



cases, allows for the existence of disagreement.

Shatibi refuted this argument by stressing that rukhsa does not mean to opt for
one of two equally applicable rules in a case. If it were arbitrary, it would not
be allowed in shari€a. The principle of rukhsa is applicable only in those cases

where it becomes hard or impossible to abide by the regular rules. Thus, in fact,

rukhsa has to do with two different rules in two different cases, not two different

rules in a single case, which is the meaning of disagreement.

To conclude Shatibi's arguments, it may be said that he understood khilaf (dis-

agreement) essentially as tatdrud al-tdilla (contradiction of evidences) while for

others it meant essentially tasawi al-adilla (equal validity of evidences). Hence,

for Shtibi khilf involved the problem of tarjih al-tdilla (preponderance) while

for others it involved only the problem of jam¢ (combining) or murd¢at (making

allowance).

Shatibi' s methodological objection concerned the distinction made by Maliki

scholars between muttafaq ‘alayhi(agreed upon) and mukhtalaf fihi (disagreed upon).
They stressed that in case of the former,consideration could be given only to that
evidence on which it was decided to be "agreed". In case of mukhtalaf fihi,
however, the evidence on which the opposing decision was based must also be
considered. Shatibi viewed the above standpoint as inconsistent. If it were shati

evidence which provided the basis of a decision, then why was it to be disregarded

if it opposed a muttafaq ‘alayi® Why should a decision be considered as mukhtalaf

fihy when it was based on a shar¢{ evidence?



To agree with the upholders of khilaf would mean, for Shatibi, to believe in the

existence of contradictions or diversity in the principles of shari¢a. This belief

would be a negation of the unity of the origins of shari‘a.

It was, however, difficult to explain this unity in the presence of an obvious
diversity of evidences in the sh_cr'i'ig. Shatibi, in his investigation of this problem,
came to conclude that the unity of sharia could be explained by the unity of the
intentions of the Lawgiver. The result of these investigations was his doctrine of

maq@sid al-sharia (the objectives of shari€a). This docirine constitutes the

basis of Shatibi's legal thought. An elaboration of this doctrine and its theoretical

and methodological implications are discussed later.
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HIS WORKS

The following is a list of Shatibi's works known to us. They belong mainly to

two fields; Arabic language and grammar, and jurisprudence.

1.  Sharh ¢ald al-khuldga fi al-nahw. A commentary on Alﬁxc by lbn Malik,

in four parts:
Mentioned in:
(i) Al-Maqgari, MNafh al-Tib, Vol.VIl, 275; (ii) Kahhla, Mutjam

al-Mu?allifin, 1118, (iii) Surk?s, Mutjom MaibTt ol-‘Arab'i'ya,

1090; (iv) Fihris al=Azhariya, IV, 255; (v) Nayl, 48; (vi)

Al-MakhlGf, Shajarat al-Nor al-Zakiya, 231; (vii) Zirkali, al- A¢lGm,

1,71.
Ms. al-Azhariya / 1487/ 10806. Beginning:
SR TP VAPRRE €3 PIRIEY P PP CC NI g r-""“
Four volumes containing Parts I, 11, 11l and V, written in old naskh. Copyist's
name: “Umar b. Abd Allah al-Manzargwi. The completion of the third
part by the copyist is dated 868 and the fifth 872 A. H. Each page contains

27 lines: 27 cm.”7

2.  SUnwan al-ittifaq fi <ilm al-ishtiqdq.

Mentioned in:
(i) Nayl, 48; (ii) Al-A%lam, 1,71; (iii) Shajara, 231; (iv) Kahhdla,

Mu¢jam, 1,118; (v) Idah al-maknin [AI—Bagthd-i', Idgh al-Maknin,

(Cairo, 1945) /,127.



Kitab usil al-nahw.

Mentioned in:
(i) Nayl,49; (ii) Al-Alam,1,71; (iii) Shajara, 1,231. Sh&jibT men-

tions both of the above books (i.e. nos. 2 and 3) in his Sharh al-Alfiya

but Ahmad Baba recalls reading elsewhere that Shaibi destroyed both of
118

those works in his life=time.

Al-lfadat wa’l inshaddt / insha’at.

Mentioned in:

(i) Nafh, VII,187-192,276-301; X,139-140; (ii) Nayl,48; (iii) Sarkis,
Mus¢jam, 1090; (iv) Al-Atlam,l,71; (v) Kahhdla, Mu¢jam,1,119;

(vi) M,w; (vii) Nwiya, Ibn ‘Abbad,252. As mentioned earlier,
the extracts of this work in Nafh and Nayl show that this was Shatibi's col-
lection of class notes and discussions.] 19 Maqqari and Ahmad Babd, both
have used it as a source of information about the scholars whom Shatibi

mentioned in this work. 12

Kitab al-Majalis. A commentary on the chapter of sale (buyG®) in the Sahih

of al-Bukhdri. Mentioned in: (i) Nayl,48; (ii) Shajara,231; (iii)

Sarkis, MuSjam, 1090; (iv) Al-A¢lam,1,71.

Al-Muwdfaqat. The original title being ‘Unwan al-ta®rif bi asrar al-taklif.
121

An epitome of this work was done by Qddi Abd Bakr b. ‘Asim (d.829 A.H.)

Published: (a) First published in 1302/1884 in Tunis by the Tunis government



press, edited by Sélih al-Q&%ji, ‘AlT al-Shandfi and Ahmad al-Wartantani .

(b) Reprint of the first part of the above in Kazan in 1327/1909 with an
introduction in Turkish by Mosa Jar Allgh.

(c) Third (in fact, the second complete) print in 1341/1923 in Majbac Salafiya,
Cairo, edited by Muhammad al-Khidr Husayn, the rector of Al-Azhar, and
partly by Muhammad Hasanayn al- “Adawi, the administrator of the Religious
Department, Government of Egypt.

(d) Fourth print in Matba¢ Mustafd Muhammad (n.d.), edited with extensive
notes by Shaykh ‘Abd AllGh Dardz.

(e) Fifth print in Matba¢ Muhammad ‘Ali, Cairo, in 1969, edited by

Muhammad Mubiy al-Din ‘Abd al-Hamid.
A summary view of its contents is presented in Appendix A.

Kitab al-I¢tisdm.

(@) Partly published in Al-Mandr, XVII, (1333/1913). 122

(b) Published in Matba¢ Mustafd Muhammad, probably in 1915. This
edition was edited by Muhammad Rashid Ridd, the editor of Al-Mangr.
This edition is based on an incomplete Ms. from the library of Shandgiti.

(c) The book was briefly reviewed by D. S. Margoliouth in J.R.A.S.,
1916, (p.398).

A summary view of its contents is presented in Appendix B.

A Medical treatise. Ms. University of Leiden: 139r-140r; CCO 1367; Warn/Or.
331-GBb) .
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The University of Leiden holds this Ms.]23 The treatise is not mentioned by

any major authorities on Shatibi. The catalogue, however, attributes this
treatise to Shatibi and, significantly enough, it describes it as having been written

down by his (Shatib¥s) pupil (?) Ibn al-Khatib. 24

The probability that Shajibi was the author of this treatise is heightened by the
following points. Among Shaibi's teachers, there is mention of one al-Shaquri. 127
We have no further information about him. From other sources we know that a
family from Shaqdra was known as a family of physicians. Among them

AbG Tamdm Ghalib al-Shaqri and Abo Abdulléh al-Shaqdri are known as the
authors of medical i‘reatises.]26 We also know that 1bn al-Khafib was associated

with both of these men. He is also the author of certain medical treatises. 127

From these facts, it might conceivably be argued that Shatibi, having been taught
by one of these Shaqlris, had an education in medicine and hence could be the

author of a medical treatise.



NOTES: CHAPTER IV

This is Ahmad B&ba (d. 1036/1626), the author of Nayl al-ibtihdj. For
details on his life and works see M. Cheneb, "Ahmed Baba" in El, (1st
ed.), Vol. 1, 191-2; Levi Provencal, "Ahmad Baba", El, (2nd ed.)
Vol. |, 279-280; J. O. Hunwick, "Ahmad Babd and the Moroccan In-
vasion of the Sudan (1591), Journal of Historical Society of Nigeria, 11
(3, 1962), 311-28; same author, "A new source for the biography of
Abmad B&ba al-Tinbukti (1556-1627)", Bulletin of the School of Oriental
and African Studies, XXVII (1964), 568-593; Muhammad Makhluf,
Shajarat al-Nor al-Zakiyya (Cairo, 1349 AH), Vol. |, 298.

Available to us in two editions; in Maghribi script, (Fas: Matba¢ . Jadida,
1317 A.H.); second edition, printed on the margin of lbn Farhln, AI-D'i'bd]
al-Mudhahhab (Cairo, 1351). (Henceforth the reference Nayl will refer
to the latter edition).

The question of Ahmad Baba's sources for Nayl has been dealt with by
scholars with varied competence. To my knowledge the best review is

still that by Cherbonneau which is mainly a re-enumeration of the sources
which Ahmad BGba himself mentions fowards the end of Nayl (p.361).

Cf. the following:

1. E. Fagnan, "Les Tabaqat Malikites" in D. F. Saavedra, Homenaje a
D. E. Codera, (Zaragoza, 1904), 110.

2. Cherbonneau, "Lettre a M. Defremery sur Ahmed Baba le Tombouctien,

Auteur du Tekmilet ed-Dibadj", Journal Asiatique, 5% serie, | (1853),
93-100.

Ibn al-Fakhkhar al-Biri, AbT ‘Abd Alldh al-Maqgagari, Abi Abd Allgh &~
Tilimsant and AbG’l Qdsim al-Sabii are some of such common teachers.
Cf. Maqqgari, Nafh aI—[Tb, (Cairo: Matba‘Sa‘ada, 1949), Vil, 187 gives
an extract from al-Shatibi's fdat where al-Shatibi mentions lbn al-

Khajib among others who attended with him al=-Maqqari's lectures in
757 A.H.

See p. 199.

Ibn Zumruk whom Ibn al=Khafib paironized and who later replaced ibn
al-Khatib when the latter defected to Tlemcen, was a close friend of
cl-ShGi_-ib-i'. See Nafh al-Tib, X, 139 and F. de la Granja, "lbn Zamrak",
in E.1.(2nd ed.) VoI. T, 972-73.

Ibn Khaldn's Shifa’ al-a’il |i Tahdhib al-Masa’il, ed. by Muhammad
b. '[6va ql-[anif (Instambul, 1957) was written in response to a query
sent to scholars in the west of whom the names of tbn Qabbdb and

lbn Abbéd are confirmed by Wansharisi. The attribution of this treatise




10.

1.

12,

13.

14.

15.

to Ibn Khalddn has been doubted by scholars (see: Talbi, "lbn Khaldgn",
E.l. (2nd edition), Vol. IIl, p.828. Tanji, the editor of this work,
however, argues in detail in favour of such attribution. He is of the
opinion that it was Shatibi whose taqyid (query) is referred to in this
treatise. See his Introduction, p.t.

ShﬁtibT Al-l¢tisam , ed. Rashid Rida, (Cairo, 1915), Vol. l1, 84, quotes an exiract
saying "As narrated by one of our contemporary writers" which exactly
corresponds with Al-lhata, (Cairo, 1319 A.H.), Vol. I, p.75.

Various dates have been suggested for the year when Al-lhdta was com-
pleted. For instance Mahdi, Ibn KhaldGn's Philosophy of History
(Chicago, 1964), p.35, n.5, suggests 763/1361-62. This date is not
possible because (1) Ibn Al-Khatib enumerates among the works of Ibn
KhaldGn, already completed, a treatise on logic which he wrote for
Sultdn Muhammad V of Granada. We know that |bn KhaldGn's stay in
Granada was in 764-65. Hence the date of Al-lhdfa must be after 765/1363.
2) Secondly, Al-lhata recounts the events in the year 771/1369 (op.cit.
Vol. I, p.58), which places the date of its completion after 771/1369.
It is because of the second evidence that we believe that Al-lhGfa must
have been finally completed in 771/1369.

Nafh al-Tib, IV, 195-201.

For details on the literature of M3liki Tabaqat see: E. Fagnan, 'Les
Tabaqdt Malikites' op.cit. pp.105-113.

Nayl, p.30

For instance, al-Qabbab was a well-known jurist in this period, but lbn
FarhGn derives his information about him from Al-Ihdfa (of which probably
the fragments were available to him). Al-Qabbab's commentary on
Qawa‘id al-Isldm is noticed in the following manner: "someone among
my pupils mentions that he (i.e.al-Qakbdb) wrote a commentary on
Qawd‘id al-Islam".  Al-Dib&{ al-Mudhahhab, Op.cit. p.41.

The author's note at the end of the book sets the date of its completion
in 761 A.H. (lbid., p.362). There are, however, many entries which
mention dates beyond 761 (e.g. pp.83, 330); one of them even mentions
the date 803. Fagnan (op.a_f—., p. 110) considers such entries as later
interpolations and to him the date of its completion is certainly 761.

Al-Dibaj, p.2.

See Fagnan, op.cit. p.111.
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22,

23.

24.

25.

Still in Manuscript form. (Bibliotheque Nationale de Paris No. 4627, aussi
No. 4614; Zaitina, No. 3245) vide Fagnan op.cit. p.111.

See for instance Nayl pp.51, 52, 88.

Among these notices we may mention the following:

Ignaz, Goldziher, Streitschrift des Gazali gegen die Batinijja - Sekte
(Leiden, 1916), pp.32-34, where he discusses Al-Muwafaqat.

D. S. Margoliouth, "Recent Arabic Literature” in J.R.A.S. (London, 1916),
pp.397-98, where he reviews al-I<tigam.

Among the biographical notices: Brockelmcmn Supp. Il, 374-75;
Muhammad MakhlGf, Shajarat al-NGr al-Zakiyya, (Cairo, 1349),

p. 231 Isma<il Pasha Baghdadi, 1dabh al-Maknin, supp. to Kashf al—Zunon
(Cairo: Bahlyya 1945), Vol. I, p.127; Mahmtd Hasan al-Toniki, E;‘iafn
cll-Musanmfln, (Beirut, 1344), Vol. IV, p. 448-454 ‘Abd dl-Mut<al
al-Satidl, Al-Mujaddidon fi |- (Cairo, Namodhajiyya, n.d), pp.307-12;
Fadil b. Ashtr, A<ldm al-Fikr al-Islami fi Tarikh al-Maghrib Al<Arabi,
(Tunis: Najah, n.d.), pp.70-77; YCI'suf llian Sarkis, Mu<jam al-Matbt ‘Gt
al=‘Arobiyyah wa’l Mu%rraba, Vol. |, (Cairo, 1928) p.1090; Khayr al-Din
ZirkilT, Al.A¢lém, Vol. | (2nd ed., ]954), p-71; Kahhdla, Mu‘jam
al-Mu’allifin (Dimashq, 1957), Vol. I, pp.118-19.

The extract of the relevant entry of this work is available to us in Al-Muwdfaqat,
(Tunis edition, 1302), Vol. IV, as an appendix, pp.1-4.

Nay! was completed in 1005 A.H. (Fagnan, op. cit. ). For details on this
invasion and Ahmad Babda's life, see the sources mentioned above inn.1.

Nayl, p.12.

Compare the sources mentioned fowards the end of al- lec|| by Ibn Farhin
and those mentioned by Abhmad Baba for his Nayl. Ahmad “Ahmad Baba's sources
mostly relate to the Muslim West, while Al—lhmﬂ! ts the only source related
to the Muslim West, which is mentioned by Ibn Farhin.

Nayl, p.16.
Nayl, p.46.

A well-known and influential scholar in Tunis in Shatibi's time. He was
imdm of ZaytUna mosque for 50 years. He was the foremost among lbn
Khalddn's rivals when the latter was staying in Tunis. He had correspondence
and discussions with Shatibi on the question of murd‘at al-Khilaf. See

Ibn Maryam, Al-Bustdn fi Dhikr al-Awliyd@” wal<Uloma’ bi Ti limsan, Ed.
Muhammad b. Cheneb (Algiers, 1326 A.H.), pp.194-195.
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38.
39.
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41.
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Nayl, p.277.
Ibid.
Ibid., p.217.

AbG'l Abbds Ahmad al-Wansharisi (d. 914/1506), Al- Micyar al-Mughrib

wa'l JGmi€ al-Mufarrab %n foiawd Ulama’ Ifrigiya ‘wa'l Andalus wa'l

Maghrib, (Fas, 1314 A.H.)

See Nayl, pp.69, 283, 346.

Magqari supplies lengthy exiracts from Al-1fadat in Nafh Vol. VI, pp.187-192
(regarding AbT Abd Allgh al-Maqgari); pp-276-301 (about Ibn al-Fakhkhar
al-Biri), and Vol. X, pp.139-40 (about bn Zumruk).

Al-I¢tigdm, op.cit. pp.9-12.
Al-Muwafaqat, Vol. IV, pp. 150f.

|. Goldziher, Streitschrift des Gazali gegen die Batinijja-sekte (Leiden, 1916),
p.32, said thaf Shatibi "dem aus Xativa stammenden, s pater in Granada
lebenden”. The same mistake was carried out by Brockelmann, G.A.L.S. I,
p.374; "aus Xativa, gest in Granada". Asin Palacios was also misled by the
nisba, as he stated that Shafibi lived in Shdtiba, see Asin Palacios transl.

by M.L. de Céligny. "Un Précurseur Hispano-Musulman de Saint Jean de

la Croix". Etude Carmélitaines, 1932, p.121-22, vide P.Nwiya Ibn‘Abbad,
op.cit. p.173, n.2. —

Levi-Provencal, "Shatiba", E.I. (Ist ed.)Vol. IV, p.337.
See p. 86ff.

See above note no. 3 and Nafh al-Tib, op.cit., Vol. VI, p.275;
Shajara op.cit., Vol. |, p.228.

Nafh al-Tib, Vol. ViI, pp.276-278; 297-301.
Kahhdla, Mutjam, op.cit. Vol. VIll, p.252.
Shajara op.cit. Vol. I, p.233.

Nayl, p.219.

Shajara, p.230.
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59.
60.
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62.

63.

LU4

See pp.182, 222ff.

M, p.47.

Nafh al-Tib, Vol. VII, p.134.
Al-Ih&ta, Vol. 11, p.139.

Nayl, p.250

Shajara, p.232.

Nafh al-Tib, Vol. VI, p.206.

See p. 117f.

Nafh al-Tib, Vol. VII, p.232-249.

Nayl, op.cit. p.245, 344; Shajara, 1, p.234. Zawdwi was alive until
770 A.H.

Nayl, p.346.

This extract from Shatibi's al-I1fGddt is quoted by Ahmad Baba in Nayl,
p.346 and by P. Nwiya, in Ibn “Abbdd de Ronda, p.XXXIX, No. 2.

Mubsin Mahdi, op.cit. p.35, n.2; Nayl, p.256.
Nayl, p.256.
Nayl, p.258.

The lack of interest in usGl al-figh is observed by lbn Sa‘id as quoted by
Maggori in Nafh al-Tib, Vol. I, p.206.

Al-I¢tigdm, op.cit. Vol. |, p.9.
See p. 184ff.

Nayl, p.221.

Ibid.

Al-Muwdfaqgdt, Vol. |, op.cit., p.22.
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75.

76.
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Shdtibi, in a letter to his friend, implies that dismissal from the office of
imdm or Khatib of a mosque was common after one had opposed bid¢a
practices. See Wansharisi, Mi¢yar al-Mughrib, Vol. XI, p. 109.

Leon Bercher, (ed. Transl. and Comments on) Ibn A;lm cI-Mﬁhkl
al-thrnah, Al “Ammlyya ou Tuh’fat al-hukkdm fi nukat al-‘uqold wa’l
ah’kam, (Alger, 1958), Introduction, p.1ll.

Nayl, op.cit. p.49.

ibid.

Al-I¢tiggm, op.cit. p.9f.

lbid., p.11.

Ibid., p.11 ff.

See p. 182ff.

See p. 183ff.

Al-Muwiafaqat, Vol. |, p.102.

Ibid., 1.103.

Ibn KhaldGn, Shifa’al-5a%il, op.cit., describes the controversy between

those who attached significance to books and those who favoured the
necessity of Shaykh, in the form of an interesting dialogue. See pp.79-85.

See p. 118f.
Al-I¢isam, op.cit., p.208.
Ibn KhaldGn, Shifa’al-Sa’il, op.cit., p.11.

P. Nwiya (Ed.), AB-Rasdil as-Sugrd, (Beiruth: Imprimerie Catholique,
1958), pp.106-115, and Appendice C pp.125-138.

P. Nwiya, lbn “Abbad de Ronda, (Beiruth: Imprimerie Catholique, 1956),
pp.209-13.

Tavit Tanji. op.cit. Our references to Shifd’ are based on this edition.




82. P. Khalifé. (ed.) Ibn Khald@n, §if& as-Sa'il litahzib al-masd’il (Beyrouth, 1958).

83. Ibn SAbbad, Ar-Rasail as-Sugrd (ed. P.Nwiya) op.cit., p.106.

84. Ibid., p.107.

85. Ibid., p.109.

86. A. Bel, "“Abd al-Wahid al-Rashid", E.l. (Ist ed.) Vol. |, p.66.
87. Al-I%igdm, op.cit., Vol. I, p.237.

88. Ibid., pp.237-8.

89. Al-Wansharisi, Al-Mi¢ydr, Vol. XI, p.109.

90. Lévi-Provengal, introduction to Al-Nubdhi, Al-Margabat al-‘ulyd, p-t-

9i. Shajara, op.cit. p.231.

92. lbid., p.247

93.  Nayl, op.cit. p.266.

94. Wansharisi, Al-Mitydr, Vol. VI, pp.258ff.
95. Al-Muwafagat, op.cit. Vol. IV, p.151.

96. lbid., pp.144-45. $Gfis views on rukhsa are discussed in Al-I¢tisam,
Vol. |, p.169.

97. Al-Muwdfaqdt, op.cit. Vol. |, p.104.
98. Al-Mityar, op.cit. Vol. VI, p.254-270.
99. lbid., p.267.

100. Al-Muw@faqat, Vol. IV, p.141.

101.  lbid.

102. Al-Mi¢ydr, op.cit. pp.254-280.

103. Ibid., p.254.
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Ibid.

Ibid. and Nayl op cit., p.262,
Al-Mi¢yar, op.cit., p.261ff.
Ibid., p.274.

bid.

bid,

ibid., p.271.

Al-Muwéafaqst, Vol. IV, p.118.

lbid., pp.118-132.

Ibid., pp.211-214.

lbid., Vol. 1li, p.96.

lbid., Vol. llI, p.119ff.

Ibid., Vol. IV, p.127.

Ibid., p.144ff.

Fihris MakixbaAl-Azhariya, V (Cairo, 1946), p.255; also see’Abd al-Hafiz

Mangor, Fihris Makhjoiat al-Makiaba al~Abhmadiyya bi Tonis, (Beyrut: Dar al-Faih,
1969), pp.316=319.

Nayl, op.cit., p.49.

See above. Recently P. Nwiya (lbn ‘Abbad de Ronda, (Beyrouth, 1956),
pp. XXXIX, 252), has consulted this Ms. in Morocco. The present writer
has, however, failed to locate it.

See above notes 31, 54.
Shajara, 1, p.247.

These extracts from al-I¢tig@m were mistaken for extracts from Al-Muwafaqdt
by |. Goldziher, and the same mistake was carried on in Brockelmann.

Voorhoeve, Handlist of Arabic Manuscripts, (Library of University Leiden),

" (Lugduni: Batavorum, 1957), p.438.
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124.  lbid.

125. Nayl, p.47.

126. See Renaud, "Un médecin du royaume de Granade: Muhammad as-gaqori , "
Hesperis Vol. XXXII1 (1946), pp.31-64.

127. Renaud, "Deux ouvrages perdus d' lbn cl-tlat-ib: |dentifiés dans des manu-
scrits de F&s - Conclusion sur Ibn Al-Hatib médecin", Hesperis, XXXIII
(1946), pp.213-225. Also Nayl, pp.264-265.



CHAPTER V

SOCIAL CHANGES AND LEGAL THEORY

In Chapter 11l we discussed in general the political , social, religious, economic
and legal developments in fourteenth-century Granadian society. In the course
of that discussion we indicated how the society was undergoing some significant
changes. The spread of _s_t_i_if tariqas, the influence of Razism, and the establish-
ment of a madrasa system were particularly important contributions to the decline
of the supremacy of the fugahd’ . More significant were the economic changes
caused by new developments in Mediterranean trade that geared the Andalusian
economy to a type of mercantilism. These changes were immediately felt in the

domain of Islamic law. The existing legal system was not prepared fo accommodate

these new circumstances.

In @ number of situations, the new practices apparently came into conflict with
the teachings of Islamic law. Perplexed, the people asked the jurists to solve the

resultant problems. The jurists, in their responsa (fatGwd) made an attempt to

reconcile the new practices with Islamic law or to reject them.

This chapter studies a segment of these answers with the following questions in mind:

a) What subject matters in Islamic law were affected by these social changes

and to what extent?
b) In which subject matters did the jurists adopt the social changes?

¢) To what extent were these social changes related to the social con-

ditions discussed in the preceding chapters?



d) How did the legal theory respond fo these social changes? What
methods were used fo adopt or reject these changes?
For the purpose of this chapter we have limited our study fo the fatGw& of one
e o -
jurist = AbU Ishdq AShE!'ibl. This study is, therefore, based on Shatibi's fatawa

which are available in the following sources:

1) Al-Wansharisi, Al-Mi¢yar al-Mughrib...., 12 volumes.l

2) Lopez Ortiz, "Fatawa Granadinas.. oo 2 In this study, in addition
to the above-mentioned al-Mi¢ydr, Lopez Ortiz used another collec-

tion of fatawa that still exists in manuscript form.

3) Certain references to Shajib.i-' s fatgwd in the following: Al-Muwafagat,
Al-1<tisgm, Nayl al-Ibtihaj.

The total number of fatawd studied in this chapter is 40 and they may be distri=
buted in these categories:

i) Exegesis: 1

ii) Theological matters: 2
iii) Ritual and worship: 12; cleanliness, rituals, prayers
iv) Family: 5; divorce, inheritance

v) Property: 5; objects of property, wagqf
vi) Taxes: 3; zakdt, kharaj
vii) Contract: 11; sale, hire and lease, society

viii) Procedure: 1; witness

i) Exegesis
Responding to a request, Shatibi explains in this fatwd _the meaning of
an hadith quds?4, in which God is quoted showing His affection and
closeness by becoming the ears, hands and feet of a person who endeavours

to approach Him. Shatibi finds that this hadith implies anthropomorphism,

but without denying the authenticity of the hadith, he explains how the



i)

apparent anthropomorphic implications can be removed by the method

of ta'wil (in’rerpre’rofion).s

Strictly speaking, "exegesis" is not a fighi subject matter; the figh books
generally do not include discussions on this subject. Yet exegesis often
finds a place in f_gliv_v_&_. Such questions, however, arise out of certain
problems which are indirectly related to practices which may come into

conflict with the teachings of Islamic law. The response in question was

most probably prompted by the spread of 0fism in the Andalus.

Theological matters

Again, discussions about theology are not one of the subjects treated in
figh books, yet it is a very common subject in fatawd. It may also be
argued that since a larger part of the provisions of Islamic law are appli-
cable only to Muslims, the question of "who is a Muslim", even though

a theological question, is quite relevant to figh.

In addition to the above, Shatibi's two fatawd reveal another aspect of
the relevance of dogma to figh. A dogma may sometimes impose res-

frictions on certain acts.

Shatibi was asked about a s0fi who interpreted Qurdnic terms to his own
advantage, claiming that commands about worship were metaphoric. The
s0fi also insisted that direct knowledge of God was possible and that

books did not provide true knowledge.



] L

Shatibi in very clear terms declared that fheﬂf_'i was a kafir, and
that he must be sentenced to death (wajib al=qatl). This "sGfi" rejected
and ridiculed the "shari<a * and its transmission and mocked the names

of God .6

This fatwd appears to disagree with Shatibi's view on heresy. As Fazlur
Rahman has pointed out, Shatibi categorically states that “it is not
possible to locate absolutely the capital errors of these sects so that
they may be stigmatized as kuffar. " 7 Shatibi is quite clear, Rahman
observes further, that erroneous beliefs and practices can and must be

exposed but that it is impossible to locate absolutely the holders of these

. 8
practices.”

The above-cited view of Shatibi does not correspond with his absolute
belief in the kufr of an individual _s_Gf_f or in the unacceptability of the
practices mentioned in the fatwd. We do not, however, here face a
contradiction. Rahman's observations are derived from a certain confext
where Shatibi is discussing a problem of heresiology.9 Is it possible to
define firga ndjiya (the saved sect), the sect which is on the right path

to the exclusion of others? Shatibi, there, is dealing with the impossibility
of such a definition. This stand, however, does not mean that the beliefs

and practices implying kufr cannot at all be located; Shatibi's stress is

rather on the impossibility of locating the one sect with the absolute fruth.



The other fatwa related fo this subject matter concerned the wax
industry. For their Christian customers the Muslim artisans manufactured
wax candles resembling hands in prayer. This resemblance apparently
violated the teachings of Islam about strict monotheism that forbade

any representation of the human figure in sculpture or paintings, since
such an attempt would resemble God's act of creation. Shatibi dis-
missed the objection and declared this industry lawful. Quoting earlier
Maliki jurists, Shafibi argued that what is forbidden is the representation
of the complete figure; a figure without its head in particular had been

previously permitted in Maliki figh. 10

Rituals and worship

A number of new practices, mostly under the influence of sGfism, had
been introduced in this domain. These new practices were considered

¢ibadat. In his response to the inquiry about these practices, Shatibi

condemned them on two grounds: first, that they were_'.._>i§<_a (inno-
vations) and second, that they imposed certain practices as religious
obligations, whereas the act of imposing such an obligation belongs
only to God. The practices condemned by Shatibi in this regard inclu-

ded the following:

a) Reciting in congregation the Quranic chapter Yasin on the occasion

of bathing the deceased in preparation for burial. n



b) The practice of the group of people called sofiyya who assembled
in some zdwiya, performing dhikr (chanting the names of God or

some such formula), singing and reciting poetry.]
1
¢) Congregational recital of the Hizb. 3 (certain prayer formulas).]4

. . . . 5
d) Recital of certain books in congregation in the mosques.]

. . . - 16
e) The congregational invocations after the regular prayers (salat).

f) The practice of insisting on the completion of the recital of the

Quran in the month of Rcrmcncjc'm.I

g) Saying loudly the takbirs (the formulae declaring the Greatness of

God) on the eve of ‘Td prayers. 18
h) Shaking hands and embracing each other after the®id prayers. 19

i) Adding certain sentences in the 'adhan (call to prt:lyer).20 In

Al=[ctisam, Sha.ﬁbf refers to the practice of adding the following

in the call for morning prayers: "The day dawned, praise be to God".2]

i) Tasbih al-Ghabir: it had become the practice of the people after the
burial of the deceased, to gather for seven days and recite the Quran

loudly in congregation. Shatibi considered the custom equivalent to

ma?tam (mourning) which was forbidden in Malik} fijh.zz

Whereas the above ten responses emphatically rejected the common reli-
gious practices as bid<a, there were two customs in regard to which
Shatibi showed flexibility. In M&likT figh uncleanliness (najdsa) is a
legal qualification (sifa hukmiy’é) in opposition to sensory (bissiy\é) or

. - . -
rational (€agliyya) qualification. 3 Cleanliness (tahara) can be deter-

mined only on legal bases. Khamr (wine) and mayta (a corpse) are un-

. . 2 . o
clean according to the Qur’an. 4 Accordingly if either of these two



happens to fall into something, they make that thing unclean, and

that uncleanliness cannot be removed by sensory or rational methods.

Two such situations arose, and were referred to Shafibi for an opinion.

. 25
In one case a piece of earthenware was made unclean by khamr; ™ the
other case concerned some unclean thing (in another similar fatwa this

. . . 026

"ynclean thing" was ink made unclean by the dead body of a mouse in it)
fallen on the Qur’@n. Other muftis declared these things unclean and
their usage not permissible; the earthenware to be disposed of and the

Book to be Iouried.27

Sh'&.fib-i', however, had a different solution. In the case of the earthen-
ware, he held that if it were enameled, it could be cleaned with water
in an ordinary manner. Otherwise, it should be washed tioroughly with
hot water. If hot water is not available, then it might be washed with
cold water but allowed to soak for a while. lts cleanliness would then
be decided by ascertaining i’habt water standing in it does not change its

28

colour, flavour or smell.

In the case of books, Shajibi advised that if water would not harm or
efface the writing, the books should be cleaned with water; otherwise
the uncleanliness should be removed as much as possible by other means

and the book allowed to stay as it was.



) Family
Someone repudiated his wife with the regular expression of the formula
of divorce, and after some time he also pronounced zihar (another form
of repudiation by expressing the formula: "You are for me as the back
of my mother"). Afterwards, however, he neither expressed repudiation
nor revoked it. Shatibi was asked about this case; whether the divorce
had occurred or not. Treating taldg and zihdr as two distinct acis,
Shatibi advised that in the Maliki school one declaration of repudiation
was revokable (_r_gﬂ and not definite (_l:@'ﬁn_). Hence, in this case,
since the declaration of repudiation was not repeated, the marriage was
not yet dissolved. |If the man still wanted to resolve the marriage, the

dissolution was possible only after paying the kaffara (penalty) for :.zihar.so

The other three cases under this category concerned inheritance. Whereas
the above case of divorce does not appear fo have emerged from the
changing conditions of the society, the following three were quite possibly

related to these changes.

A certain Muslim committed apostacy. Soon after, his father died. Since
in M3liki law an apostate is not entitled to inherit from his Muslim father,
this person immediately reconverted to Islam. Shatibi denied the son the

right of inheritance on the following ground: First the cause of the trans-

fer of the deceased person's property to the other inheritors was the "death



of the owner", not the "disposal of the property", hence the right of
inheritance belongs to whoever was rightful heir at the time of death.
If the other heirs wished, they might give the son some part of the
inheritance as a gift; or alternatively he could be granted assistance

from Bayt al-Mal. 31

An opposite opinion in favour of the son was possible but Shatibi
insisted that the common practice of the Maliki school be adhered fo.
It appears that a strict attitude was adopted to discourage apostacy,

the growth of which is conceivable under changing circumstances.

In another case of inheritance, the wife of a cloth merchant, on the
death of her husband, withheld a certain amount of clothing. The

heirs claimed that this clothing was part of the inheritance. The wife
claimed that her husband gave the clothing to her as gifts, but she could
not produce any witnesses. Shatib advised that in such a case, where
there was a possibility that the clothing was part of the merchandise
belonging to the deceased husband, the wife's statement could not be
accepted without witness. Nevertheless the heirs should be asked to
declare under oath that they did not know whether the deceased had made

such gifts.

ShagibT, however, explained that there would be no dispute if the
clothing belonged among the household articles or had already been in

use by the wife.32



ShajibT took a similar stand in another case of inheritance, where the
wife claimed that the house in which she and her husband had lived

had been given to her by her husband as a marriage gift (shawar).33

v) Property

a) Obijects of property: As referred to eclrlier34, some of the cuiii-

vated land around Granada along the river Manstra (?) was quite
steep. For the purpose of irrigation small dams had to be built and
the users had to take turns using the waters. These turns were strictly
determined and were often passed on to the heirs as transferable
rights. At times, however, some heirs either gave up cultivation or
allowed their land to become barren, so that they had no use for the
water. They, therefore, began to sell their portion of water to the

actual users.

A dispute arose out of such a situation, and Shatibi was asked about
it. He emphatically declared that the water was not an object of
property , and that its use could not be owned by any person. He,
however, distinguished between two kinds of water; such water as

is in rivers and in desert ponds was not the object of property, while
those waters which were either purchased with or belonged to a land,
which itself was private property could become the object of property.
Yet no right of ownership could be claimed on the waters of rivers by

virtue of the building of dams.35



b) Habs: The question on this subject was most probably asked by
Abi ‘Abd Allah al-Haffar, who was appoinfed as supervisor of
awqaf. 36 Someone willed that one third of his estate be demar-

cated as wagf (trust), for the purpose of celebrating the birthday

of the Prophet.

Shaj'ib-i, in his response to the inquiry about this will, resolved that
such a will was unlawful and hence could not be executed. The
reason for its unlawfulness, according to Shatibi, was that the cele=
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bration of the Prophet's birthday was an innovation and hence unlawful .

The other two responses relating to waqfs indicate the confusion in the
practice of waqf as well as the juridical strictness in abiding by the

rules of waqf.

For the maintenance of mosques certain ahb@s (trust properties) were
attached fo them. The officer in charge of these abbds decided to
rearrange the distribution of the income among various mosques, so
that the income of some of the mosques be increased. Shatibi was
consulted; he explained that the income of the mosques could be in=-
creased either from bayt al-mal or from ahbds. Whereas there were
some restrictions in the case of ahbas, there was nothing against such
an increase from bayt al-mal. This view is based on the distinction

between the opposing motives of bayt al-mal and habs; whereas the

essence of the latter is ta¢yin (specification), the basis of the former



is ‘adam ta¢yin (non-specification). Because of M, the increase
from ahbds would become problematic. Re-arrangement of the dis=
tribution of trust income was not possible if it was definitely known
that the trust was specified for a certain mosque or a certain purpose.
It would be possible only if it were known that a certain number of
ahbds were specified for mosques but that the mosques were not speci=
fied individually. Shatibi, however, explained that, formerly, these
ahbds had been specified, but later, due to negligence, or because
they were considered analogous to bayt al-mal, these specifications
became confused. Then the share of each mosque was decided at the
discretion of the officer in charge. In fact, it was not permissible to

. . . . . 38
combine various trusts in order to increase the income of mosques.

Shatibi took a similar view in another case of ahbds. Someone bought
the trees on a tract of land that was adjacent to a habs property. A
doubt passed through his mind that this tract of land might be the
angad (the demolished and unused part of an estate) of that b_al:i. In
Maliki iig_h_, the act of sale of a habs property is legally void and if
this act were knowing_i;/ committed, it was punishable by the court.39
Yet it was a common practice in the Andalus to sell the anqgdd of a
habs and, after the habs and milk (ordinary property) were confused

or joined deliberately, to share the income of such a sale. The person

concerned asked Shatib—i what to do.
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Shatibi replied that the practice of combining habs and milk is
like mixing halal (lawful) and haram (forbidden). As for the sale
of anqdd the legal view was not as categorical as on habs itself.
The Maliki scholars had different opinions. Yet Shatibi explained
that this difference of opinion, in fact, emerged from the different
bases of analogy. lbn Mawwaz made the anqad analogous to ’ar_agﬁ

suljdn or ‘aradi bayt al-mal (crown land) and therefore, permitted

flexibility in the sale and long=term lease of anqad. Shatibi dif-
fered on this point on the basis of his distinction between bayt al-mal

and habs.

He advised the person in question to go to the court for the cancel-

lation of the sale contract; otherwise, he should appeal to the Sultdn.

This person accordingly appealed to the Sultan after securing fatawa

from ‘Abd Allah lbn al=Haffar and lbn “Alldq which were endorsed

by Shatibi. The Sultan accepted the opinion of the mufiis and referred

the case to the q_égii. concerned. Despite the Sulfdn's orders, the up-

holders of the practice prevailed upon the qig_?. They shouted and )
condemned the plaintiff for opposing the practice. The qgadi, for

m—

fear of disturbances, gave a verdict in favour of continuing the procﬁce.40

Taxes

In the three fatwa pertaining to taxes, Shatibi departed from the tradi-

tional viewpoint. In fact, Lopez Ortiz interpreted this departure as



"the skill of an economist from the fiscal point of view".“ Two

of these fatawa concerned khcrﬁ] and one was about zakat.

In view of the deteriorating financial conditions, the Sultan levied
a few additional taxes. One of these new sources of revenue was a
tax levied on the building of walls in or around Granada. The mufti
of Granada, lbn Lubb, declared such taxes unlawful , because they

were not provided for in . shari¢a.

Shatibi disagreed with Ibn Lubb. He viewed taxation from the point

of view of maslaha (public weal). His idea was, and he quoted
Ghazali and lbn al=Farr@’ in his support, that the safeguarding of
public interests was essentially the responsibility of the community .

In situations when they could no longer carry out this responsibility,
the community transfer it to the public treasury and contribute from
their wealth for this purpose. With this aim in view, the public
treasury is in constant need of such contributions. Especially in cir-
cumstances similar fo those found in Shatibi's period, when the treasury
had to pay a heavy tribute to the enemy, the levying of new taxes was

quite in order.

Shatibi applied this criterion even to zakdt. According to al-Mudaw-

wana al-Kubr@, zakat on merchandise for sale could be levied only

after the merchandise was sold and after one year had passed; it was

to be levied on the price earned from the merchandise.43 Accordingly



the artisans did not pay any zakat on their products, because,
first, only a few of these products would be sold immediately and
the rest would remain as potential money not yet taxable. Second,
the condition of allowing one year to pass would be hard to meet if

the investment in these products was an on-going process.

Shatibi viewed this practice in the light of the changing economic
cc;nditions, which gave these artisans ample opportunity for production
and yet allowed them to avoid zakdt. Shdfibi, therefore, opined
that the products of the artisans should be taxed, as they were poten-

tially sold merchandise.

Contracts and Obligations

One very conspicuous impact of the changing economic conditions

can be seen in the area of contracts and obligations. The demand

for raw materials in foreign markets generated extensive trade activities
within Spain and with neighboring principalities. On the other hand,
these trade demands were confronted with the rising number of the
population and the scarcity of resources within Andalus. It was quite
understandable that such a situation necessitated the freedom of con-

tracts to meet social demands.

In practice, as we shall see below, a number of new and complex forms

of contracts emerged, but they did not always satisfy the stipulations



of Islamic law. Islamic legal theory did not lay down any genercl
principles of contract and obligation; yet its insistence on avoiding
ribd (unjustified enrichment) and gharar (hazard, risk) put restric=
tions on a number of contracts of sale and association. Despite

such restrictions, the scholars of Islamic law have observed that
Islamic commercial law showed much flexibility and that custom
played an important role.45 We should keep this observation in
mind as we turn now fo the responses which Shatibi made to inquiries
about contracts.

a) Contracts of Sale:  Shatibi was asked about a widespread com=

mercial practice of Muslims in the Andalus who traded commodities
such as weapons with the Christians; such trade was prohibited by
the Maliki scholars for obvious reasons. But in the particular case
of the Andalus, the Muslims were forced to trade such commodities
for food and clothing. The question was whether special conces-
sions might not be granted to the Muslims of Andalus because of
their peculiar circumstances. The second question was whether

that prohibition applied to the sale of candles to Christians,
candles were used to invoke prayers against Muslims. The third
problem was whether the “attdrs (pharmacists and general merchants)

were obliged to abide by that prohibition.

In his response, Shatibi, first of all, denied any special concession
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to al-Andalus. Cities (or countries) could not be classified on

these bases; even the hadin (the inhabitant of a country which was

on truce terms with another) or bo_rb-l: (at war) territories could not
claim such concessions. The only distinction that the Maliki jurists
maintained concerned the sale of food commodities. He allowed
such sales to an hddin but not fo an b_c_:Lb-i_ . Sha;ibi did not allow
such contracts of sale to Christians even on the basis of dire need

for food articles in the Andalus.

As to the question about candles, if they were known to be used

against Muslims, their manufacture and sale would both be unlawful.

Prohibitions, however, could not be imposed on the €attdrs, because
they are merely salesmen; they do not know for what purpose their
merchandise may be used and have among their customers both Muslims

and Christians.

It is obvious, in this response, that Shatibi did not allow the sale of
arms and other such articles which would eventually be used against
the Muslims; yet this did not mean that trade with Christians was to
be stopped altogether. The circumventing method of permitting the
‘atfars to make such contracts of sale shows that the jurists did allow

consideration for the dire needs of the people, even though as a general

principle they would deny it.

It appears that Shajibi considered such demands from the merchants as
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pedantic. Someone asked him if the common practice among the
saffron merchants to mix the yellow stigma of saffron with the white
styles of its pistils was not ghashsh (adulteration), analogous to the
mixing of saffron with yellow colouring powder. Shatibi agreed

that adulteration of saffron with yellow colouring powder was not
permitted, but he disagreed with the analogy made to the practice of
mixing the stigmas and styles of saffron. Rather, in his opinion, such
'mixing' was analogous to the 'mixing' of fig seeds with figs and
raisin stems with raisins. In fact, the matter comes down to the
question of cutting the stigma of the saffron to remove it from its
styles. In common practice, to do this is considered inconvenient.
Since failure to cut the stigma does not make much difference in
weight and its removal is not considered necessary, this practice

should not be regarded as adulteration.

Shatibi was consulted in another case of sale contract. Someone
handed his merchandise over to a sales agent on the basis of a sug-
gested price. A buyer suggested a different price, the agent
informed the owner, and the latter agreed to that price. The agent,
however, asked the buyer to raise the price to which he agreed.
Thus the agent sold the merchandise for more than the price agreed
upon between him and the owner. Shatibi was asked if such a sale

contract was valid.
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He responded that, since the stipulation of a contract of sale (the
oFFer,’T_i{:_b,cnd acceptance, CEEJ_I) had been fulfilled, the contract
was valid and it could not be revoked. As to the question of the
agent charging a price higher than the one consented to by the
owner, this fact did not invalidate the contract, because the owner's
acceptance and bid to sell at a particular price was commonly under-
stood as "sell it at this price if there be no higher offer", not as

nsell it at this price only and do not accept higher offers".

Contracts of Lease and Partnership: Beside the cases mentioned

above in the category of sales, the rest of the cases pertaining

to contracts overlap with the categories of lease and partnership.

Two of the cases are even related to the category of 'joint ownership'.
We have juxtaposed all these cases here, without imposing our own
classification. The purpose of such treatment is fo indicate the

confusion in the original treatment of the cases.

With the exception of one which concerns the *joint ownership of
food', the rest of the cases in this category are related to agri=-
cultural contracts. For a full explanation of the context of the
problems in these cases a few remarks about the Maliki law on agri-

cultural contracts must be made.

In broad terms the agricultural coniracts are considered analogous
to ' contracts of sale', and in a specific sense they are 'contracts of

the sale of usufruct' (ijara). Having inherited the confusions and un-



" certainties about sale contracts in the early development of Maliki
theory and practice in Medina, Maliki figh has become very compli-
cated in regard to such questions. First confusion arose between two
types of contracts for the lease of land; musaqat the lease of a
plantation of fruit trees, and muzéraa the iecse' of a field. Early

. Malikis maintained distinctions between the two and regarded muzGrata
as valid only if the field were situated in the middle of the plantation .49
Later, however, it seems that this stipulation was no longer observed,
and muzdrata came to be closer to a contract of partnership and
musdqdt to that of hire of services. The second source of confusion
was the prohibitions that concerned ribd al-fadl (inequality in exchange
of the same stuff), which implied the prohibition of the lease of one
agricultural property for another and gharar (hazard, risk) or juzaf
(undertermined quantities) which invalidated most agricultural con-
tracts since the object of the contract, e.g. wages, was often un-
determined. The third source of confusion was the failure to
distinguish among contracts for hiring of services, contracts of lease

of land and contracts of partnership. All three are treated as con-
tracts of lease but the stipulations are often borrowed from other types
of contract of sale. Furthermore, the stipulations of ijdra, that the
period of time must be determined and the task be defined, ;/vere

often ignored in muzdraca and musdqat.

Santillana marked out four basic types of contracts of muzdra‘a in

Maliki figh involving situations where: 0



a) The land, the labour, the seed, the animals and the tools of

cultivation are shared by two parties, the produce to be shared

by both.

b) The land is common, one party provides the seeds, the other

party provides the labour and the animals.

c) One party provides the land and the seeds, the other the labour

and the animals.

d) One party provides the land and part of the seed, the other pro-
vides the other part of the seed and the labour as well as the

animals.

These types of arrangements indicate that muzéra‘a in Maliki figh is a

contract of partnership (since it is also called shirka fi al-zarc),

rather than a contract of sale; yet in reference to the distribution of
the produce there is much similarity to a contract of sale of usufruct

or to a contract of hire and lease. We turn now to the specific responses.

The mukhtass lands belonging to bayt al-mdl were leased to culti-
vators with the stipulation that every thing needed for cultivation
would be provided by the cultivator himself and, furthermore, that

he had to pay 1/5 plus 1/10 (or 1/9 if the land was provided with

irrigational or other facilities) of the produce.

When Sha_tib-i was asked about this practice, he declared such contracts
invalid because the contract confused two distinct obligations; the
obligation to pay 1/5 which was the rent on the land and the obliga-

tion to pay 1/10 which was the tax on the |ond.5]



Lopez Ortiz further observed that such contracts were not even valid
instances of muzdra¢a according to Maliki figh since the landowner

did not contribute anything more than just the |<Jnd.52

Another source of confusion was the practice of hiring the farm labour.
The regular types of contract of muzdrata did not allow this. If the
hire of labourers was considered to be the hire of services, then it was
restricted by two stipulations:

a) the wages could not be paid from the produce of the land, and

b) an uncertainty existed in the payment of the wages.

These questions were raised in the case of contracts of labour and
partnership regarding the collection of olives and the rearing of silk

worms.

¢ ma

In the case of picking olives Ibn Sirdj responded to an istiftd that the
contract for the hire of labour to collect olives could be considered
musdqat if the olives were not yet ripe. The contract would then con~
sist of taking care of trees, irrigation...etc. The labour could be
contracted for in this case on the promise of payment of 1/4 or so of
the produce.  But if the olives were ripe and the task was only to
collect them, such a promise of wages would make the contract invalid

because the task was uncertain and the price of the olives undertermine-

able.

Shaﬁb?, however, explained further that if the task were to collect the



olives by picking them from the branches or by shaking the trees, the
contract was invalid and the wages unlawful. However, if the task
were fo collect olives that were already on the ground, a contract for
the hire of labour may be allowed because in this case the labourer

could guess how much he would eventually receive in wages.

In the case of rearing silkworms, Haffar, drawing an analogy with the
musGqat-type of contract argued that a contract could be made only
when the mulberry trees had grown leaves. The owner of the trees
would contribute his share of leaves (1/2, 1/3, 2/3 or whatever had
been agreed upon). The partner would also contribute his share of
leaves. The owner of the silkworms would pay wages to the other in
proportion to his share of leaves. In other words, this would be a

aase of partnership, and each of the partners would contribute his known
shares. The common practice, on the other hand, was to contract
before the appearance of the leaves and to pay the wages from the

leaves or in silkworms.

Shdtibi responded that, in principle, the wages not be paid from the
produce, but if the case were made analogous to muzéra‘a by equal
partnership in leaves, silkworms...etc., such payment could be allowed
because, in that case, the labour would stand equal to half of the
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partner's share of leaves.

A more complex case of partnership was the practice of pooling milk
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to make cheese. Shafibi explained that, in principle, the mixing of
milk in unequal quantities to make cheese could not be allowed be-
cause it resembled muzdbana (a contract for barter of dried dates for

fresh dates). The practice may also be associated with gharar and ribd

which are prohibited. Yet the mixing of milk could be allowed by
consideration of Es_h_-l_‘_ (convenience) and raf¢hargj (removal of hardship).
The consideration of haraj becomes relevant in this case because it

would be inconvenient to produce cheese individually by keeping every

partner's share of milk separcﬁ'e.ss

A peculiar case of partnership had to do with the produce of a tree
owned by more than two persons. The question was asked whether it

were permissible fo distribute the produce equally.

Shatibi did not allow such distribution because the matter of the free
was actually a case of partnership and not of joint ownership. Hence
the distribution of the produce must be according to known shares.
Shatibi suggested that to make such a distribution convenient the
branches of that free should be marked for every partner and then the

produce be divided c:ccordingly.56

Contract for hire of services:  Shatibi was asked whether it was

allowed for an imam (leader of prayers) to live on income from the
habs of a mosque, without any other vocation. Shatibi responded

that the office f imam was a vocation, and if the person in question per-

formed his duties, it was lawful for him to live on such income.?’



An interesting case was the emergence of the appointment of _m_u_‘_?ﬂ
al-dhabh.  In the meat market a person was hired by the butchers
to supervise the killing of animals and to keep accounts of animals,
meat and skins. He was paid partly by the butchers and partly by
the sale of the meat. Shatibi was asked whether such an appointment

was lawful .

Shatibi replied that if the consideration governing the appointment

of mutin al-dhabh was to safeguard maslaha (public inferest) in the

observance of i}glii'_‘grules about the killing of animals, then in view
of fasdd al-zam@n (corruption of contemporary conditions) or the ignor=
ance of religious teachings, such an appointment could be allowed.

If such considerations did nof exist and the person was not qualified

to carry out the rules, his appointment would fall into the category of
reprehensible things. Furthermore, such a practice would impose
upon the people hardships in those matters in which God allowed con-
venience. The Prophet Muhammad used to eat meat brought by
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badawis after simply saying the name of God.

al- -
AbG ‘Abd All‘éhkljaffc’xr asked Shatibi if an increase in his salary
received from the bayt al-mal was lawful. Shatibi replied that it was
lawful only on two conditions:

i)  that the amount of work had increased.

ii)  that the increased wages were commensurate with
the increased work.
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When Haffdr received that answer he wrote again saying that he had
been receiving that increase already for thirty years and that the
practice of the community had allowed him to do so. He asked
Shatibi what he should do. Shéfibi answered that he was not obliged
to return the overpayment; what deserved consideration in this case
was the morality of receiving such an increase, not whether the prac-

tice of the community allowed it or not.59
Procedure

Shatibi was asked about the legal nature of lawth (incomplete evidence
leading to presumption of guilt in case of homicide), in a case where
there was one eye witness of the murder and two witnesses of the cul=-
prit's confession. According to Maliki law the requirements of proof
in such a case are the following:

i) the confession of the culprit, and
ii) two eye witnesses of the murder,

iii) one witness on the basis of qasama (declaration
on oath by several persons), and
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iv) strong circumstantial presumptive evidence.

The evidence in the above case did not fulfil the requirements com-
pletely, but it was evidence of presumption. Shatibi was asked

whether it was lawth. He responded that iawth could be described

as accepting weaker evidence that could prove harm. Accordingly,

the evidence in this case would be regarded as lawth. Shatibi,

however, explained that the difference of opinion among Maliki
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jurists on the legal effectiveness of lawth is based, in fact, on the
fact that the efficacy of lawth depends largely upon the discretion of

the judge (nGzir ol—qac.liyya).él

Conclusion:

To conclude this chapter we recapitulate the above with reference
to the questions that we raised in the introduction. A fuller statis-
tical analysis of the fatdwd is given in a tabulated form. Brief

answers to the questions are attempted below.

The first question concerned the subject matter of Islamic law that
was confronted by the impact of social change. Out of the 40 cases

34 implied social change. Among them the following categories

are included:

1) Theological matters (2/2 implied change)
2)  Ritual and worship (11/12)

3)  Family (3/5)

4)  Property (4/5)

5 Taxes (3/3)

6)  Contracts and obligations (11/12)
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The foliowing table shows, in detail, the attitude towards the

adaptation to-social changes in Shatibi's fatGwa.

Subject
matter
1. Exegesis
2. Theological
matters
3. Ritual and
worship
4. Family
5. Property
6. Taxes
7. Contract and
obligation
8. Procedure
TOTAL
PERCENTAGES

Total Those which Related to the }
number imply social general social Shatibi's
of cases  change conditions attitude
yes n/a yes no n/a  accepted rejected n/a
1 - 1 1 - - - - 1
2 2 - 2 - - 1 1 -
12 11 1 10 2 - 1 11 -
5 3 2 3 - 2 3 2 -
5 4 1 4 - 1 - 4 1
3 3 - 3 - - 3 - -
11 11 - 11 - - 6 5 -
1 - -1 - - - 1
40 34 6 34 3 3 14 23 3
100 85 15 85 7.5 7.5 35 57.5 7.5

The second question concerned the adaptation to social change by the jurists.

Out of the 40 cases Shatibi a

adaptation in 26.

dapted law to social change in 14 and rejected

The details are as follows:



Adaptation to Rejected adaptation

social change to social change

1. Exegesis - -

2. Theological matters i 1

3. Ritual and Worship 1/12 11/12

4. Family 3/5 2/5

5. Trust (Property) - 4/5

6. Taxes 3/3 -

7. Contract and Obligation 6/11 5/11

8. Procedure - -

The subject matters in which Shatibi rejected adaptation fo social change most
often were ritual and worship, family and trust. He showed flexibility with
respect to theological matters and taxes. fn contracts and obligations, he

accepted and rejected cases almost equally, although he accepted adaptability

more offen than he rejected it.

As to the third question, whether these changes were related to the general
social conditions or not, it may be seen that out of 40 cases, 34 were related
to such conditions; two cases of ritual and one case of procedure were not the

result of such conditions, whereas the rest of the cases were posed by social

changes.

The fourth question concerns the method of adaptation to or rejection of
adaptation to social change by the jurists. Broadly speaking, in rejecting
adaptation of law to several social changes two different principles are invoked

by Shafibi. In matters relating to theological matters, ritual and worship, and
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trust he rejects adaptability of law to the social changes by declaring these
changes bid‘a (innovations). It is obvious that these matters particularly con-
cern religion or relate primarily to a matter between man and God. It is very
important to note that Shatibi does not invoke this principle in other matters.
Apparently a social change affecting the above mentioned subject matters
implied, for Shatibi, the imposition of a new obligation or the rejection of an
earlier obligation in the name of religion. This must have led him to an in-
vestigation of the philosophical question of religious authority - to whom did

it belong? An analysis of Shatibi's concept of bid‘a can provide us with an

answer to this question in the particular context of our dissertation.

The second principle employed in rejecting social change, especially in cases
of contracts and obligations, was that of 'unjust enrichments' and 'risk'.
This principle can be understood as the negative side of the other principles
such as ’rg;lﬁl_(convenience), €adam haraj (removal of hardship) and maslaha
(public good) on the basis of which he accepts social changes especially in

matters of taxes and contracts.

The use of such general principles was prompted because of the failure or con-
fusion of the regular methods of interpretation usually employed by the jurists.

Among such regular methods the following are used in these fatawd but found

insufficient.

First is the method of analogy. This method is used in three ways:



a) Proximate analogy with a precedent that is very close to the case

in question.

b) New analogy to refer to a precedent which was not usually em-
ployed to make analogy . €.g. - the production of making cheese

analagous fo olive oil.

c) To adjust the case in a way fo suit the requirements of analogy. As
in the case of rearing silkworms, analogy was sought with muzdra‘a
by restructuring the form of the confract. This method of analogy
forced the jurists fo be casuistic, and even then the results were not
very satisfactory. Consequently, they had to refer to general

principles.

Second was the method of abandoning strict adherence (t_o_cll_'i'_q_) to Maliki figh in
order to borrow from other schools. This method, though employed by other
jurists, was rejected by Shatibi as it led toa diversity of legal practices and
also because it did not help to solve the problems. The method still depénded

on analogy -

The third method which was used in contracts was o divide the contract into
different moments and parts of the contract so as to find analogies applicable

to each.

In short the usual fighi methods generally proved to be insufficient to mesei the
new changes, and, hence, the jurists turned fo general principles. An obvious
result of such a trend was that more attention was paid fo ugtl al-fi gh in order

to investigate the foundations, objectives and purposes of Islamic law.
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I+ would not be accurate to presume that Shatibi alone was facing these problems.
It is true that Shatibi invoked the general principle of maslaha more often than
other jurists, still, it is important to note that other contemporaries of Shatibi,
ibn Allaq (d.707 A.H.), lbn ‘Asim (d.811 A.H.), Ibn Siraj (d.818 A.H.) and
others whose fatdwd were studied by Lopez Ortiz also frequently refer to such

. - T -
principles as tashil, darlra.. .etc.

Not only did lengthy discussion go on between various jurists about such matters

as qiyds, ikhtilaf, and the role of custom, but the question of mashhtr madhhab

and such subject matters were also discussed, indicating the interest of the

jurists in legal theory.

Another important factor stimulating the interest in legal theory was the fact
that the nature and form of contracts, which have a fundamental significance
in every legal system were changing in that period. The factor of labour, and
especially of seasonal labour, had brought a new dimension to the problem of
wages. The new forms of contracts did not fit into the old framework of agri-
cultural contracts for lease of land. The fugaha’ who siill considered hired

labour a sharika fil-zar¢ found in application contracts considered in this way

too complicated and too unjust to be convenient for any of the parties.

The above analysis has revealed how the impact of social change was felt in
the fatawd in this period. It has further shown that the older legal concepts
failed to answer the problems raised by the social changes. We have also seen

that because of this failure, Shatibi and other jurists resorted to general philo-
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sophical principles such as maglaha. The failure of older legal concepts and
resort to general principles caused the jurists to reflect on basic matters of

legal theory.

Finally, the above analysis has shown that a change in method and substance

of figh had taken place. Such a change logically called for a theoretical
justification of the adaptation of law to social changes. Shapibi sought this
justification in the principle of maslaha as we shall see in the following
chapters. There were, however, certain theoretical and methodological objec-
tions raised by the jurists against using maslaha as a method of legal reasoning.
Shatibi's analysis of maslaha cannot be fully understood without a general
understanding of such objections. The following chapter, therefore, outlines

-

the development of the concept of maslaha in ustl al-figh prior to Shatibi.
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CHAPTER VI

THE CONCEPT OF MASLAHA BEFORE SHATIBI

Shatibi's doctrine of magasid al-Shari‘a, which is analysed in the following

chapter, is, in fact, a continuation of the discussion of the concept of maslaha
that had appeared in major works of usdl al=figh prior to Shatibi. It is, there-
fore, necessary to review briefly the major problems in the treatment of this con-

cept in traditional Muslim jurisprudence.

Etymologically the word maslaha is an infinitive noun of the root s=I-h. The

verb :sg_lu_hg is used to indicate when a thing or man becomes good, uncorrupted,
right, just, virtuous, honest, or alternatively to indicate the state of possessing
these virtues. When used with the preposifion li it gives the meaning of suit=-
ability. P SN o \ It is
also said of a thing, an affair or a piece of business which is conducive to good

or that is for good. Its plural form is masalih. Saldh is its synonym, and

mafsada is its exact antonym. Mafsada is the synonym of fasdd. in Arab usage,

it is said: nazara fi masdlih al-nds, which means: "“He considered the things

that were for the good of the people." The sentence fi'l- amr maslaha is used

to say: "In the affair is that which is good [or cause of goog].]

In the Qur'an various derivatives of the root s-I-h are used, but the word maslaha
8 a2 —__.—.——.

does not appear there. The Qurtan uses zalama (' He did wrong' ) /N:397

and fasada (' He/it corrupted’) [XXVI: 125; XXVII: 48; VI1:142, 1l: 2297 as
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opposite terms to saluha. Salih, the active participle of s=I-h, occurs very
frequently in the Qur'Gn. On one occasion the meaning of this term is elaborated

textually as follows:

" They believe in God and in the last day and enjoin goodness
and forbid evil and hasten to dg good deeds, and these are
the righteous ones (Salihin)".

It is quite often claimed that maslaha as a principle of legal reasoning - broadly
P
speaking, to argue that "good" is "lawful" and that "lawful" must be good -
came to be used at a very early period in the development of figh. The use of
this principle is attributed, for instance, fo the early jurists of the 'Ancient schools
of law' or even fo the companions of the Prophet. Among the founders of the
schools of law, it is associated with Mslik b. Anas. There seems, however, to
be a confusion in these statements in equating the use of maslaha as a general
term with its use as a technical term. The early use of maslaha may have been
PR S g
in its general sense similar fo other terms such as ra’y. Rudi Paret has observed
that the word maslaha as a technical term is not used by Malik or Shafi‘i; hence

this concept must have developed in the post-Shafi‘i period.3

Paret's observation, however, does not refute the possibility that considerations

¢« = -pelT o - . .

similar to maslaha were employed by pre-Shafi‘i jurists. Such considerations do

not, however, seem to have been formulated in technical legal terms. The pro=

ponents of the use of maslaha in the early period have, apparently, confused the

early similar considerations with maslaha. It is, therefore, not incorrect to say
31a

that the pos’r-ShEFi"i- development of the concept of maslaha was a continuation
gl
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of such early methods of reasoning as were not yef formally defined. Later,
when Shafi¢T's definition of the method of reasoning in terms of sources and his
insistence that all methods must be linked with the revealed texts through qiyas,
prevailed over other methods of reasoning, the concept and method of maslaha

was also seen, especially by Shafi'i jurists in terms of 'sources' .

From Imdm al-Haramayn Juwayni's (438/1047) Al-Burh@n, it appears that by his
fime the validity of reasoning on the basis of maslaha had become a problem con-
troversial enough to bring forth three schools of thought in this respect to it.
Some Shafi¢is and a number of mutakallimdn are claimed to have maintained that
the acceptable maglaha is only that which has a specific textual basis (agl). The
m’_sg!g (a maslaha not based on such an asl) and the like are contradictory o
the textual evidence (_S]Efl_l ), hence not valid. The second school of thought

is atiributed to some followers of Shafici and fo l-jonoﬁs in general. They believe
that maslaha, even if it is not supported by a specific basis, can still be used,
provided that it is similar to those masdlih which are unanimously accepted or
which are textually established. The third school is atiributed to Malik who

held that a rp_ziﬂg_bg is abided by without any consideration of the condition of

similarity or whether it corresponds with the texts or not.

This comment by JuwoynT does not help us in determining the dates of the use of
maslaha but it is very significant to note what divides these schools on maslaha.
First the comment shows that the method of reasoning on the basis of maslaha

e el
was different from an other method of reasoning which sought its basis in the

revealed texts. Secondly if we also accept the attribution of maslaha fo the
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names of the jurists given in this comment, the comment also shows that the
method of maslaha in its early formulation by Malik and his followers was inde-
pendent of the consideration of 'sources’ or "bases' and further that maslaha
was accepted by others if it conformed to ‘sources' - to the text in the case of
the first group and to ijmd‘in the case of the second group. They rejected only
maslaha mursala because it did not conform with the sources. This explains why
the concept of maslaha which originally was not necéssarily conceived and con-
fined within the framework of 'sources', came fo be seen, particularly by later
Shafi‘is, in reference to 'sources'. This confused the discussion of the concept
of maslaha as we shall see at a later moment. One indication of this confusion
that may be noticed in the following analysis, is the tendency to discuss maglaha
at two levels, i.e., first in terms of need and effectiveness, and second in

reference fo sources . When talked about in terms of validity these two levels

were confused.

Juwayni analysed maslaha,or mundsib which is often used synonymously, as
anSilla and divided it as such into five categories. First is the category
where its matn@ Gignificance)is rationally understandable and where it is related

to certain essential necessities (darlra) which are inevitable. The second

category concerns what is a general need (al-hdjat al-%Gmma), but below the

level of darGri. Third is the category which belongs to neither of the above,
but rather concerns something which is noble (mukarrama).  The fourth category
is similar to the third, yet, in terms of priorities, the fourth comes later. The

fifth category concerns those mog‘:lib, whose ma¢nd (significance) is not obvious,



and is not demanded by darGra, nor by hdja nor is it required by mukarrama.

Examples of this category are the purely physical ‘ib&dat.s

Maslaha as a technical term is not used in the Z&hiri jurist lbn Hazm's (456/
—

1065) Al-lhkdm fi Usdl al-Abkam, or in I:lanoff jurist, Pazdawi's (d. 482/

1089) Usol.

- e .t’s -t aQ- -
The terms maslaha and masdlih are used by the Muttazili Abu'l HUSOYI’\'\BC@I’I

(d. 478/1085) both in a general sense and as technical terms. To him magalib

are good things, and maslaha means goodness. Bos_rf discusses maslaha in reference
to Istidla! (reasoning) and ¢illa (reason), and in arguments against his opponents

who maintain that masdlih cannot be known through reasoning at all. At one

. &L

point he defines{yfnagalib Ehaﬁiyya as those acts which we are obliged to do by
the Shari‘a such as ‘ibﬁdat.é Related to these acts are the means fo
achieving the Shar¢j commands; these means are also connected with masalib.

These means are dalil, ‘amara, sabab, Silia, shart. The illustrations of these

terms are given respectively as follows: the validity of consensus, analogy,
the sunset for §cl6t, measurability for ribd, the conditions in contracts of sale.
. 7 . .
All of these means are connected with maslaha.” For instance, the connection
sian

of amara and $illa is evident in what follows:

"When a correct sign (amdra) indicates (dallat) a quality

(wasf) being {illa) reason, we decide that it is the basis

of maslaha. . .1t indicates that the basis of maglaha is to be
PO P

found wherever an <illa is found".

For Basri, then, maslaha is an end for which€illa and other related terms are
[ o — e
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means. Bo§rf, however, does not elaborate what these masdlih are and what is
. w” I‘l‘}‘ﬁ/Q ‘. h. h . —l.h
the connection be’rweenr\moga i Ehar iyya which he mentions, and other magalik

which he does not mention.

In the following centuries, however, the concept of maslaha advanced quite
significantly. There are two main stages in the development of this concept,
before Shatibi. One is represented by Ghazal] in the early Twelgkh  Century, the

other by Razi in the early Thirteenth Century.

In Ghazali's al-Mustasfd, the problem of maslaha is discussed more clearly and

fully than by Bagri.

Ghazali defines maslaha as follows:
— e

"In its essential ( aslam) meaning if[ma§labq7 is an expression
for seeking something useful (manfata) or removing something
harmfu! (madarra). But this is not what we mean, because seek-
ing utility and removing harm are the purposes (maqggsid) ot
which the Creation (khalq)aims and the goodness (salab) of
Creation consists in realizing their goals (magésid). What we
mean by maslaha is the preservation of the maqsGd (objective)
of the law (Sl’\_o_r_‘_) which consists of five things: preservation of
religion, of life, or reason, of descendents and property .
What assures the preservation of these five principles (ustl),
is maslaha and whatever fails to preserve them is mafsada and its
removal 1s maslaha." 9

U

Maslaha as understood in the above definition is then divided info the following

three categories. First, the type maslaha which has a textual evidence in favour
of its consideration. Second is the type which is denied by a textual evidence.
The third is the type where there is neither a textual evidence in favour, nor in

contradiction. The first category is valid and can be the basis for qiyds.lo The
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second is obviously forbidden. 1t is the third category which needs further con-

sideration. Accordingly, the element of maslaha contained in the third category
—_—

is further examined from the viewpoint of its strength (quwwa).  From this angle

there are three grades of maslaha: darGrdt, hajdt, tahsinat or tazyingt. The

preservation of the above-mentioned five principles iscovered in the grade of
dardrgt. This is the strongest kind of maslaha. The second grade consists of those
masdlih and mundsabdt which are not essential in themselves but are necessary to
—ee e ——————

realize masalih in general. The third grade is neither of the above but exists only

for the refinement of affairs. "

Keeping this classification in mind, only that maglaha mursala - i.e. that which

is not supported by textual evidence, will be accepted which has three qualities:

darGra, qat¢iyya, kulliyya. Ghazali illustrates the point with an example:

"|f unbelievers shield themselves with a group of Muslim captives,
to attack this shield means killing innocent Muslims - a case
which is not supported by textual evidence. If Muslim attack

is withheld, the unbelievers advance and conquer the territory
of Islam. In this case it is permissible to argue that even if
Muslims do not attack, the lives of the Muslim captives are

not safe. The unbelievers, once they conquer the territory,
will rout out all Muslims. If such is the case, then it is
necessary to save the whole of the Muslim Community rather
than to save a part of it. This would be the reasoning which is
acceptable, as it refers to the above three qualifications. It is
daruri because it consists of preserving one of the five principles,
i.e. protection of life. It is qal<T because it is definitely known
that this way the lives of the MusTim community will be safe. It
is kulli, because it takes into consideration the whole of the
community, not a part of it.

The other two grades of masalih, however, are not admissible if they are not sup-

ported by a specific textual evidence. If these are supported by the text, the
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reasoning is then called qiyas, otherwise, it is called istisldh which is similar

13

to istthsan, ~ and, hence invalid.

GhazalT counts istislah along with istihsdn among the methods of reasoning which
——t VR e

do not have the same validity that giyds has. He calls such methods "us0l

mawhoma" - those principles in which the mujtahid relies on imagination or on

his discretion rather than on the trcldition.]‘1r

The above definition and classification of maslaha have a particular place in
Ghazali's structure of the discussion of usGl al-figh. A brief analysis of this
structure will reveal the place that GhazalT gave to the concept of maslaha.
Ghazali divides the discussion of usd! in al-Mustasfd into six parts. Apart from
the first two parts which deal with introductory matters such as definiiion of ustl
and an introduction of methods of logic, the remainder of the four parts discusses
the following subject matters of ustl: Hukm (command);:jﬂxg‘fg:_‘g, the

four evidences, i.e. Qur’an, sunna, ijmd¢ and <aql; method of reasoning

(istithm@r), i.e. interpretation and analogy; and taqlid and ijtihad. The above

treatment of maslaha appears as an annex fo the discussion of the four evidences,
where he argues that maslaha is not one of the four reliable evidences.]s Also
it is significant that it is not discussed in the part dealing with methods of inter—

pretation and analogy, although its connection is implied.

References to maslaha, however, appear in other parts also. In the part on hukm,
a . ) EESE—
where Ghazali discusses the essential meaning (hqg'i'gu) and its four components,

maslaha is mentioned occasionally. The four components of hukm, according to




Ghazali are the following: (1) Hakim (the one who gives judgment; the legis-
lator, sovereign); (2) Hukm (the iudgment); (3) Mahktm ‘Alayh (subject of

command, mukallaf); (4) MahkOm fihi (the object of command, the act [ of Mukallaf/).

Discussing the meaning of hukm, he deals with the question of whether the goodness
or badness of acts (both human and div.ne) is known objectively or through shar¢.
His description of hasan is similar to his above definition of maslaha in ifs essential
. 16 . atet. 3 17
meaning. At one point he even uses the term masalih in place of hasan. He
frequently refers to mafsada in the course of his analysis of mahkdm fihi, in dealing

with the question whether only voluntary acts are objects of command or not. He

regards it a mafsada if involuntary acts are also considered as objects of command.
Rl

Reference to "J?.?.Lc.bf is made again in the part on methods of reasoning. Dealing
with the method of qiyas (analogy), he explains that giyas has four components:

4] _gf_l, the root to which analogy is made; (2) far¢ the branch for which analogy
is sought; (3) iillg, the reason on the basis of which analogy is made; (4) _I.\gm
the judgment to which the analogy leads. Ghazali clarifies that giyGs, here, must
be distinguished from giyds in philosophy . This distinction lies, apart from the
difference in the form of reasoning, in the conception of Silla itself. The €illa

in figh is not ' cause' but merely a 'sign’ .]9 Naturally then the methods of finding
the ¢illa are also different. The evidence in which fhe_‘il_lt_:l_ is sought is nagliyya

(traditional), meaning the Qur’an, Sunna and ijma*. The Silla is either explicit

(sarih), or it is implicitly indicated (im_é’), or it is known from the sequence and

order of the command (sabab and tartib). The fourth manner of finding the <illa is
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istinbat (inference). The cnly valid methods of istinbd} are two: 1) Al-=sabr
wa’l-fags?m (observation and classification; method of exclusion), and 2) mundsaba:

..oy 20 L = .
(affinity).” It is in reference to mun@saba that maslaha as a main element of

affinity with Shar¢ is frequently discussed.

Ghazali defines munGsib as "that which, like magsalib, becomes regulated (is

. . . - - 21
achieved rationally intazama) as soon as it is connected with the command (hukm)".

For a discussion of the meaning, classification and grades of munasib, Ghazali refers

!

to the annex which is significantly enough the discussion of maslaha and its grades.

Mungsaba and maslaha are, however, not identical. Although Ghazal i analyzes
mungsib also in terms of effectiveness and validity in the same way as he does with
maglaha, yet the details vary. Among the various classifications of munasib, one is

of particular significance for us, as it explains the relationship of munasib to maslaha

as well as the difference between istihsan and istislah in the eyes of Ghazalf. ‘Mung-
sib is divided into four categories: first, the mungsib which is suitable to and is sup-
ported by a specific textual evidence. Second, that mundsib which is neither suit-
able to nor is supported by the textual evidence. Third, that mundsib which is not
suitable to but is supported by textual evidence. Fourth, that mundsib which is
suitable to but not supported by textual evidenc;e.22 GhazalT adds that in the above
classification the first category is acceptable to all jurists. The second category is
called istihsan which clearly means to make law according to personal discretion.

The fourth is called istislah or istidla! mursal. It is clear from this classification

that maslaha is the basic consideration for deciding the svitability or mundsaba of
IS s I ——
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something which istihsan lacks. But again the mundsaba of maslaha further depends

on its suitability or conformity fo the text in general; otherwise it will fall into the

category of istihsdn.

From Ghazali's treatment of mg.ﬂgbg, it can be concluded in general , that his pre=
dilection for theologization of figh 23 and for giyds as a method of reasoning, led
him to examine the concept of maslaha with reservations. From the point of view of
theology, he rejected the conception of maslaha in terms of human utility; further=
more, he subjected it to scrutiny on the basis of revealed texts. Secondly, he made
the method of reasoning by maslaha subordinate to giyds. He did not reject maslaha
altogether, as he did with istihsan, but the qualification he provided for the accept=

ance of maslaha, did not allow it to remain an independent principle of reasoning.

Furthermore, with the above limitations on the concept of maglaha, he could not
bring into focus in the discussion the other elements which are quite relevant fo mag-

laha, such as taklif, haqiqa al=hukm, fahm al=khifab, niyya, ta<abbud, etc. The

discussions of these elements are «cattered through various chapters in his al=-Mustasfd.

Also, he did not see the necessary relationship among different categories of maslaha.

Some of the above points were taken into consideration by some jurists after Ghazali,

but more systematic consideration was given them by Shatibi, as we shall see later.

Ghazali's classification and definition was followed by a number of jurists. At
least according to the channel of the usdl works that is mostly known to us, Ghazdli's

influence, particularly in reference to maslaha, is very strong. As lbn Khaldin



noticed, Basri's book al-Mu¢tamad and Ghazdli's al~Mustasfd remained a major
source of influence for later writers on usGl, until the appearance of Razi' s monu-
mental work al-Mahsi! . 24 Al-MahsGl combined the above two works and reform-
ulated a number of concepts. Razi's MabsGl then in turn became a source of con-
siderable influence for later usil works. This influence is evident from the number
of commentaries and abridgements on al-Mahs0! that were written in later periods.
This work influenced even Malik and Hanafi usOl which had so far taken exception
to il'n_:':'ii_‘_.i-influence. We need nof go into details, but it must be mentioned that
Quarafi (684/1285), Ibn Hajib (646/1249) and lbn “Abd al-Saldm, whom Shatibi
knew and in general opposed, were largely under the influence of Fakhr al-Din @t-

Razi's (606,/1209) Mahsil .

Razi's Mahsul 2 is structured more on the pattern of Basri's al=-Mu‘tamad than on
Ghazali's al-Mustasf@. Razi deals with definitions of the basic terms in the intro-
duction. Significantly enough, the discussion about the meaning and classification
of hukm and the question of the goodness of acts constitute more than half of this
chapter. The scheme of the rest of the chapter is exactly the same as that of Basri.
The references to ms:l_cll;\_a are made, therefore, in the introduction, where the
question of the goodness of acts is discussed, in the chapter concerning giyds,
where the question of mundsaba as a manner of finding ¢illa is dealt with, and in

the last chapter where al-Masalih al-mursala are discussed as one of the ways of

knowing the commands of . - Shari‘a in addition to qiyds.

Razi does not define maslaha but it seems that in his thinking munasib and maslaha




are quite closely associated with each other. He gives two definitions of mun@sib.
First, mundsib is defined as "what leads man to what is agreeable (xuw&fig) to him
both in "acquisition" (tahsil) and "preservation” (ibgd”) . 2% He explains that
fcbiﬂ means to seek "utility" (manfa®a), and manfa‘a is pleasure (ladhdha) or its

means. Ladhdha is to achieve what is suited (mul@’im). lbga’ is explained simi-

larly as removing harm, madarra, which is’alam (pain) or its means. Both ladhdha
and ‘alam are evident and cannot be defined. Thus mundsib in its final analysis

is related to ladhdha in the positive sense and to ’alam in the negative sense.

The second definition of mun@sib is as that which is usually suited (fi’l ¢adat) to

the actions of the wise.

RGzT then clarifies that the first definition is accepted by those who attribute hikam
and masalih as causes or motives to God's commands. The second definition is
employed by those who do not accepf the above causality. 2 This explanation
takes us back fo Razi's own view on the problem of causality and God's commands.
This question is first dealt with in the course of discussion whether the goodness or
badness of things is rational or established by Shar¢. He argues that inasmuch as

the definition and understanding of good as something "suited to nature (of man)",
or as "a quality of perfection is concerned, undoubtedly good and bad are rational .
The point in question is, however, whether good and bad can be defined in reference
to praise or blame as the Mu <tazila have done. % RazT, after detailed analysis
concludes that, if defined in the latter sense, good and bad can be established only

by Sharc. 30 The question then is whether what is praised in God's commands corres-
Y q p



ponds with the rational good or not. If it corresponds, can this correspondence

be understood as cause or motive?

RGzT answers this question in detail in his discussion of _mun@saba as a manner

of Silla. He argues that to prove that mundsaba can be Silla, there are three
premises to be established: first, that God issued the commands for the masalih

of the people; second, that the case in guestion consists of a mailcbo, and third,
that it can be shown that the probable reason for God's issuing this pariicular com=
mand is this particular maslaha. 31 Giving six proofs, he establishes the first

premise that the commands are issued because of masdlih. He explains, however,
—l

that in contradiction to the Muttazila the fugahd do not regard maslaha as gharad

(personal motive); they rather view it in terms of ma<nd (significance) or hikma
(rationale). In fact, there is not much difference between the two positions. The
difference is as follows: whereas the Mu¢tazila believe that God is obliged to con=
sider maslaha, the fugah@’stress that He is not obliged to do so. God has done so
. 32 . . .
because of His grace. The second premise needs no explanation. The third
premise, that this particular command attributes a specific motive to God's acts
. - . | pmT 33 .- .
and Commands, is a position which Razi does not accept. 3 Raz7 resolves this
problem by explaining it in the following terms:
Muslims believe that the revolving of the heavens, the rising and the setting
of the stars, the continuity of their forms and the lights are not obligatory,
yet it has been God's custom to continue them in one state. Inevitably it
provides the probability that this will continue tomorrow and after tomorrow
with the same qualities... To sum up, if a certain thing occurs repeatedly
many times, it gives the probability that when it happens it will happen the
same way... Now, when we observe Shard’i¢, we find that the commands

and masalih occur together, without being separated from each other, this is
_—E——'— .
known inductively.....34



To sum up, Razi stresses that no motives or causes can be attributed to God's acts
or commands; yet he admits that God's commands are for the maslaha of the people,

and this maslaha or mun@saba can be considered ¢illa for that command. The para-

dox in this position is resolved by two explanations: first, that these masdlih have
occurred together with God's acts, only accidentally, not in terms of cause and
effect and, secondly, that it has happened this way not as a necessary correlation
between maslaha and command, because God is not obliged. Rather, God has

acted as He has as a Grace, so that a sign may be established to make known His

command.

Razi has offered these explanations in view of the possible objections against his

admission of talil af<al-Allgh, {to attribute causes to God's acts). It is significant

to note that Razi recounts the possible criticism of his position in lengthy detail

while his own defense is very short and quite unsatisfactory. The criticism consists

of more than ten objections. 35

Razi's answer to this criticism is very short. Two main points in his answer are as
p

follows:

"We have explained that God's commands are issued (mashri¢a) because of
the mas@lih. As to the rational arguments that you have enumerated, they
are not applicable here (ghayr masmG<a). Because if they are established
they would infringe upon the legal obligation (taklif), whereas the contro-
versy over analogy (qiyds), whether in favour or in opposition, is based on
the acceptance of the obligation. This well-considered answer suffices all
what you have mentioned. 36




Secondly, your criticism applies to those "who maintain that to aftribute
masdlih as ¢illa to God's commands is rationally necessary. It is not appli-
cable to the one who holds that it is not obligatory for God but He has done
so because of His Grace." 37

Thus RazT could maintain that mundsaba or maslaha were evidences for <illa, and

could still insist that God's commands had no motives. It is with this reservation
that RGzT apparently accepted the first definition of mungsib. This is also the reason
that he divides mundsib into two categories: I:IGSTQT (true) and igna@‘ i (apparent).

Hagiqi is that munasib which consists of either a maglaha in this world or one in

the hereafter. Ign&‘f only appears to be a mungsib; in fact, it is not.

Like Ghazali, Rzl also divides maslaba into dardri, L\iﬁ-cnd tahsini. He divides

- . - - . - 39
mundsib according to ta?thir and shahddat al=shar< (textual evidence), and muld“ama .

With the exception of cerfain differences of detail, he is generally in agreement with

Ghazali.

In general , the attempt at theologizing the concept of masiaha in Ghazali was com-
pleted by Razi with much more emphasis. Ghazali objected that a conception of
maslaha in reference to human ufility alone and independent of God's determination,
is not theologically possible. Razi gave this general objection a specific theological
content. He made it clear that even to aitribute the consideration of maslaha in
terms of human utility to God's commands, is fo attribute causality to His acts and
hence theologically impossible. Both of these pesitions led to a kind of ijbar (deter-
minism). 40 Both implied that God's commands demand obedience in their own right,

not because of maslaha. If there existed the content of maglaha in Shari‘a, it was



to be explained by the grace of God or by accident, as Rz held. These positions
rendered the question of moral and legal responsibility meaningless. R&zi admitted
such implications of his position for the question of taklif as well as for the problem

of reasoning by analogy, but he did not elaborate it further.

Briefly, the concept of maslaha which was originally a general method of decision
for jurists and as such a free principle, came to be limited by the opponents of this
concept through two considerations. First, there was theological determinism which
tended to define maslaha as whatever God commands. Second, there was a method-
ological determinism which, aiming fo avoid the apparent arbitrariness of the method,

tried to subject maslaha to qiyds so as fo link it with some more definite basis. Both

considerations were inadequate. First, in order to decide that something is maslaha,
even to say that God's commands are based on maglaha, some criterion outside these
commands has inevitably to be accepted. This was precisely what theological deter-
minism denied. Second, fo proceed by giyds, one musf seek the Cilla, which was
either denied because of theological reasons or was interpreted so as fo mean "sign".
The implications of this position are obvious. On the one hand, if insisted that
further extension of rules must be in units; every new deduction must have a specific
link in Shari‘a. It denied the extension of law as a whole. On the other hand, it

refused to take social needs into consideration, because it insisted upon deducing

laws from specific rulings of Sharia, not even from the general intent of the law.

If we may take general note of major works on usul during the period between R&z1

and Sh‘é:rib'i‘, we can see in these works four trends. The first trend refers to those



whose conception of maslaha is either dominantly similar to that of RGz1 or who

have simply juxtaposed Ghazadli's and Razi's definitions of mundsib and maslaha.

Among Maliki jurists Shihab al-D_in%éaraﬁ (684/1285) 41 , and among Hanafi's
Sadr al-Shari<a Mahbabi (747/1346) 42, stay closer to Razi. Accepting Razi's
criticism of maslaha, Qarafi even went further. He raised serious doubts whether
maslaha could ever be defined and justified in clear terms. *

Jamal ol-DTng:l;naw‘i- (771/1370) 44 and Taj al-D?nig;sbk'i- (771/1369) 4 combine
Ghazdli and Razi. Sa<d aI-DTna&;ff'a'zén'? (792/1 2§0) 46 interprets the I;lonoff

position, mainly that of Pazdawi (482/1089), in reference to Razi.

The second frend refers to those jurists who reject maslaha mursala as a valid basis

. .
of reasoning. In this category fall the Shafi¢i jurist Sayf aI-DinI:Amidi (631/1234) 47

and the Maliki, lbn Hajib (646/1249). 48 in their arguments against maslaha mursala

both follow Ghazali rather than Razi. To them maslaha is acceptable only if it is

textually supported.

The third trend is illustrated by the Shafi¢T jurist, ‘lzz al-Din ibn “Abd al~Saldm
(660/1263). He was inclined towards tasawwuf. 49 There is a noticeable inclin-
ation towards sufistic interpretation of law in his treatment of the concept of maslaha.

This needs a detailed observation.

To lbn Abd ai-Saidm maslaha means ladhdha (pleasure) and farah) (happiness) and
the means leading to them. >0 The masdlih are then divided into two kinds, masalih

of this world and the masalih of the hereafter. The former can be known by reason,
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while the latter can only be known by nagl (tradition, revelation). S In view of
the people's knowledge, however, . masdlih differ according to the level of the
approach of the people. The lowest level of masélih is that which is common to all
men. Higher than this is the level on which the adhkiyd® (the wise people) conceive
masélih. The highest level is peculiar to the awliyd? Allgh (friends of God,
sufis) alone. The awliya’ and osfiyd prefer - masdlih of the hereafter to those of
this world. "The reason is that the awliyd* are anxious to know His commands and

laws /in their reality /, hence their investigation and reasoning (ijtihdd) is the most
52

complete one".

Elsewhere, lbn ‘Abd al-Saldm divides masalih as "rights" into two major divisions.
First are the Rights of God, and second, the Rights of men. The Rights of God fall
into three categories: rights which belong purely to God such as mac<arif (gnosticism)
and ahwél (mystic states); second, rights which combine rights of God and those of
men such as Zakgt; and third, those which combine rights of God, and of His Prophet,
and of the people in general. The rights of men are also of three categories: rights

53

of nafs (self), rights of men toward each other, and rights of animals toward men.

The above references, which are recurrent themes in his Qawa<id al-Andm, indicate

that lbn “Abd al-Saldm's legal thinking was deeply influenced from a mystic view=
point. For instance, he did not reject huqiq al-nafs, but a maslaha aiming at the
realization of such rights was lower in rank than one which aimed at ma<rifa and

ahwal.




In fact, lbn SAbd al-Salam represents the stage where the $6fi conception of
masalih came to permeate us0! al-figh. It is not possible at this point fo go into
details of the SGfi conception of human masalih and its history. |t must, however,
be pointed out that at a very early stage in sufism, rejection of huziz al-nafs
(pleasures of the animal soul) became significant as a means of controlling the

nafs. In Sarraj's (378 A.H.) al-Luma®, huzz al=nafs are frequently opposed to

huqiq al-nafs. >4 Zuhd is defined as abandoning the huziz. % The huqigq are
56

defined as ahwal , magamat, macarif, etc.

Huzuz had its apparent connection with magdlih, and more particularly, with the

question of rukhsa (legal allowance) in case of hardship. The SGf{ stress on zuhd,

wara¢ and ikhlas required abandoning of huziz. An obvious example of this

encroachment of tasawwuf on figh and ustl al-figh may be seen in Qushayri's
waswya (will) to his disciples where he advised them against opting for such allow-
ances because "when a qgl r falls down from the level of haglga to that of rukhsa

of Shari‘a, he dissolves his covenant with God and violates the mutual bond between

him and God." 57

Closer to the period of Shatibi, the opposition to huz0z appears still stronger.
Abu’|-Hasan al-ShadhilT (656 A.H.) with whom lbn Abd al=Salam's connections
are claimed, 58 used to define Mli(unificution) in terms of abandoning the
huzoz al-nafs. % He also explained it as a curse from God when someone is found

indulging in the huzuz so as to be barred from “ubldiyya (serkude)



lbn “Abbad al-Rundi (792/1390), the famous Shadhilf SGfi, with whom Sha:fib'f

was in correspondence on matters relating to tasawwuf and figh, also stressed the

rejection of huziz. Commenting on the Hikam of Ibn Atg Allgh, Ibn ‘Abbad
said that "the nafs always seeks huziz and runs away from huqlg; hence if you are

confused in two matters, always choose what is harder for the nafs". é1

Elsewhere, commenting on the hikma: "The coming of fagat (trial by wants and
needs) is a happy occasion for the disciples”, lbn ‘Abbad explained that the SGfi,
contrary to a common Muslim, finds pleasure by losing his huz0z. Situations of
neediness provide a disciple with purity of heart, which is not achieved by gawm

(fasting) or saldt (praying), because in sawm and saldt there is a possibility of hawd

2

(desire) and shahwa (lust). 6

The $Gfi view of obligation to God, thus, had serious implications for maslaba in
terms of human utility. It not only denied human interest as a basis of consideration,
but also insisted on abandoning human interests to purify the obligations as "complete
obedience to God". These implications were not generally recognized by the jurists.
lbn “Abd al=Saldm accepted the SGfi view, but in his attempt at synthesis between
the two he was led either to deny . ~ masdlih of this world altogether, or fo accept

the two on separate grounds.

The fourth trend is represented by Ibn Taymiyya (728/1328) and Ibn Qayyim al-
Jawziyya (751/1350). Ibn Taymiyya tried to find a middle ‘way between the two

extremes of total rejection and total acceptance of maglaha. He considered maslaha
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mursala similar to the methods of Ra'y, Istihsan, kashf (mystic revelation) and dhawg
64

(mystic taste) of whose validity he was suspicious, and hence rejected them. On

the other hand, he refuted the moral implications of the denial of maslaha to the com=

mands of God.

Ibn Taymiyya also counts maslaha mursala as one of the seven ways of knowing the

commands of God, along with the traditional sources of law. He defines maslaba

mursala as follows:
mursala

" /l'r is a decision/ when a muijtahid considers that a particular act seeks a
utility which is preferable, and there is nothing in share that opposes this
[Eonsideraﬁory . 65

lbn Taymiyya, however, concludes that to argue on the basis of maslaha mursala is

fo legislate in matters of religion, and God has not permitted this. To do so is similar
to istihsdn and tahsin <agli. 6 He admits that Sharica is not opposed fo M‘
but when human reason finds maslaha in a certain case where there is no supporting
citation in the text to be found, only two things are meant. Either there definitely

is a Text which the observer does not know or one is not dealing with a maslaha at
all. &7 The obvious assumption in lbn Taymiyya's arguments is that all the possible
_Tgia_l_i_b are already given in the Text. The other assumption is, of course, that all

of God's commands are based on maslaha. The latter assumption is of particular sig=
nificance to lbn Taymiyya, as it has fo do with the moral responsibility of man, a
matter which he stressed very much. He condemned both the Mu¢tazila and the

Jabriyya in reference to the question of maslaha. The MuStazila argued that Ged is
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obliged to command only what is good for man. They conceived God's actions as
analogous to man's actions. They assumed that whatever is morally obligatory for
man must be obligatory for God. lbn Taymiyya refuted this. But he also refuted

the Jabriyya position that God's commands are not based on maglaha. He questioned
their assumption that the intention of maslaha is a limitation upon God's acts.

The Jabriyya argued that a command does not necessitate will (irdda).  lbn Taymiyya
saw in this argument a theological advantage, but morally such a doctrine was harm-
ful. Ibn Taymiyya, therefore, set out to analyse this generally-accepted doctrine.

- al~
He clarified that in reference to God there are two kinds of wills (ir&da)f/‘\%r&du shar¢iyya

af- al-
uﬁ-dlnly)'(l (the legal religious will) and[\lrada chﬁ'lyya kawniyya (the pofenhve

creative wiil.) When God commands, He wills the Flrst kind of wnll

The consideration of maslaha , or as lbn Qayyim, following lbn Taymiyya, often
calls it, Siydsa, plays an important part in explaining legal obligations, legal

reasoning and legal change in lbn Qayyim's [€ldm al-Muwaqgiin. He expounds

the principles of Hanbalf figh, and enumerates the following five as sources and
principles: (1) Nusbs, (2) the Fatdwd of the companions of the Prophet, (3)
selection from the opinion of the companions, (4) l;lg_g_i-f_h Mursal (a report of a
saying of the Prophet which lacks a link in the chain going back to the Prophet.)

(5) Qiyas I'i|-<;|¢:arﬁﬁ:|.69 Thus it is in reference to the three sources that the con-

sideration of maslaha is expounded. lbn Qayyim explains that it is valid to attribute
¢illa to the commands of God, because the Qur'dn and the Sunna of the Prophet

. . . 70
themselves are replete with examples where reasons are given to explain the command.

The larger part of the 161Gm is devoted to illustrating how various commands are based



on certain reasons which he calls hikma or maslaha.
— ——t

The following passage contains a clear statement of his views on maslaha. Ina
chapter where he explains how "fatdwd may change according to the change in
times and places, efc.. ", he says:

uThis chapter is of great utility. Out of ig-
norance,grave errors have been committed re-
garding the Shari¢a, which have caused hardship, \
difficulty and obligations that are not required |
by Shari<a; as is known, the magnificent Shari<a,
which keeps the highest level of public interest,
does not bring forth these things. The founda- |
tions of Shari¢a are laid on the wisdom and on

the interest of the people in this world and in

the hereafter. Shari<a is all justice, kindness,
interests [of the people] and wisdom. Hence any
case which departs from justice to injustice....
from maslaha to mafsada, is not part of Sharifa
even though it has been imposed by literal in-
terpretation[ of the texts of Sharica]. ™

_d -
The fifth trend is illustrated by Najm al—DinA'[awfi (716/1316). He justified the
use of maslaha even fo the extent of setting aside the text. He stressed maglaha
- » o - !.

as the basic and overriding principle of Shari‘a. Maslaha, therefore, prevails over

all other methods such as i]mc’i‘.72 T;:wa regards maslaha as a fundamental

principle.

Iawﬁ' s preference of maslaha over against texts and ijma* was also prompted by
his belief that textual sources as well as the opinions on which ijma® is claimed
were diverse, inconsistent and often self-contradictory. The principle of nﬁla_b_c_!
provided a consistent method of decision.73 '[owf-i , however, did not elaborate
on a concrete criterion of magdlih, how they are to be decided, especially ina
case where there is a question of choosing among more than one r%chd. He goes

on to the extreme of suggesting a decision by drawing of lots.
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To sum up, the concept of maslaha with its simple beginnings unfolded its various
aspects as it came info contact with theology, tagawwuf, logical analysis and,
most significantly, with social and legal changes. Theological determinism intro=
duced by Ashtari jurists appears largely in the discussion of Elﬂ . To Ashfaris,
obligation is created by divine command. The MuStazila refuted this sense of
theological determinism. They differentiated between two senses of obligation:
El_(_ﬁ_f and y_vﬂ'gl_a_, the latter was rational and ethical, while the former was
theological .75 In other words, mere command does not oblige man fo act; it
only informs him. What obliges man is the knowledge of good and bad, or of
useful and harmful. Commenting on this position, G. F. Hourani concludes that
this interpretation should have been acceptable to the legal concept of obligation.
Yet there were certain complexities. First, if legal obligation is based on one's
knowlege of utility, it may lead to arbitrariness, and furthermore this criterion in
its absolute sense is not universally applicagle. All the things which are apparently
useful also have certain elements which are harmful either to the person concerned
or to others. Second, all the rules of Shari a do not conform to the rule of utility;
there are obvious hardships and disadvantages in obeying them. Third, to preserve

an order and a system the decision of utility cannot be left fo the individual; who

should then decide?

Still another aspect of the relationship of maslaha and taklif was brought forth by
SGfis. The consideration of seeking utility and avoiding harm leads one to view

obligation in a formal sense. Whenever there is a choice between hard and soft, a



maslaha-oriented person chooses the latter. Not only that, to avoid harm to him-
rA ]
self, one seeks devices which are legal; and since he is a utility seeker, he feels
satisfied by escaping the full implications of legal obligation. To Sufis, this
attitude, even in its lawful aspects, was quite opposite to the meaning of obligation
towards God. They opposed this attitude as huziz of nafs (lower soul) who is one
[ SRR —_—

of the enemies of the traveller on the path to God.

Shatibi tried to find an answer to above questions. He concentrated on the concept

of maslaha itself, in contrast to other jurists who focussed on maglaha mursala. At
. L) [T

a point where Sha.ﬁb-i' rejects the connection of the method of reasoning by maslaha with bid‘a,
we find an elaborate discussion of why and how he did not agree with the general under-

standing of the term maglaha mursala by other juri sts.76

. - . - . .77
Refuting the association of maslaha mursala and bid<a as maintained by some jurists,
Shatibi asserts that the two are completely opposed to each other.78 He argues that

first of all the jurists are not agreed upon the definition of maslaha mursala.  Even

Ghazali expressed two different views on this poinf.79 Secondly, Shaibi explains,
that mundsib mursal which is neither specifically supported by the legal texts nor is it
rejected, is nota bid¢a. One finds in it two categories. First, where mundsib

mursal agrees with the general function (tasarrufdt) of Sharia, Maslaha mursala

belongs to the second category. The validity of the first category is limited. On
the contrary, maslaha mursala is supported by the existence of the genus which is

common between maslaha mursala and Shari a, and this genus is considered valid
by Shari‘a. This validity is not based on a specific evidence but on its considera-

80

tion as a whole.
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Shatibi illustrates mas@lih mursala withten examples. Among them are the follow-
ing: the collection of the Qur’dn; determining the penalty for using intoxicants;
allegiance to a less qualified person for an office in the presence of a better
qualified one. He finds three elements common in all the ten examples. First

is the element of suitability with the objectives (magdsid) of Shc:u:f‘c:.82

Masalih mursala  do not conflict with the fundamentals or with the evidences of

Shari‘g. Second, they are rationally intelligible. ~ < Masdlih mursala do not
Y b4 g Aty

belong to ta‘abbuddt because the latter are not rationally intelligible in detail.
Shatibi gives more than ten examples to prove this point.83 Thirdly, masalih
. N . i [ L A——

mursala refer to the following principles: protection of (human) necessities;

removal of impediments which are harmful to religion; and protection of an in-

84

dispensible means to the end of law.

Shatibi, thus, shows that the acceptable masélih cannot be equated with bid‘a

and that they are not limited to the category of darGri, as some jurists have
| SN,
maintained; they cover other categories as well. In fact, the above explanation

of maslaha mursala conforms to Shatibi's concept of maslaha which is of funda-
aslaf I P

mental significance to his docirine of maq@sid al=-shari<a.

Shatibi's doctrine of magasid al-Shari‘a is an attempt to establish maslaha as

an essential element of the ends of law. He treats the problem of the relativity
of maslaha, the relationship of taklif and maslaha, huzoz and maslaha in
sufficient detail. He iries to refute the implications of theological determinism and

the dilemma of the relativity of maslaha first by suggesting study this problem



on two levels. On the first level he discusses the maqdsid of the lawgiver and

on the second level he deals with the maqasid of the mukallaf (subject of law).

By proposing that maslaha is the objective of the lawgiver on the first level, he
suggests that it is the legislator who decides what is maslaha. Still, Shatibi stresses
that this decision is not final for all times to come. But the objective of the mukallaf

(the subject of law) which also includes the legislator insofar as he is mukallaf, is

obedience.

The scheme of Shatibi's discussion of magdsid is as follows:
l.  Qagd of the Shari¢ (lawgiver and legislator)

i) First aspect: The primary intention of the lawgiver in instituting

law as such.

-
p—
~

Second aspect: His intention in instituting it so as to be intel -
ligible (ifhdm).

iii) Third aspect: His intention in instituting it to demand obligation
(takIif).

——

iv)  Fourth aspect: His intention in including the mukallaf under

its command.

Il. Qazd of the mukallaf.

The discussion in the first aspect deals with maslaha, its meanings, grades, charac-
teristics and its relativity or absoluteness. The second aspect discusses the
linguistic dimension of the problem of ﬂwhich was overlooked by other jurists.
A command constituting Eﬁ (obligation) must be understandable by all of its

subjects, not only in words and sentences but also in its linguistic and cultural



meaning. Shﬁ!ib'i' discusses this problem by explaining two terms: daldla asliyya
(essential meaning) and ummiyya (intelligible to commonality). The third aspect
analyses the nofion of taklif in reference to qudra (power), mashaqga (hardship)

etc. The fourth exposes the aspect of huzlz in relation fo hawd and tatabbud.

On the second level, i.e. that of mukallaf, Sh&'gib"; is largely discussing the ques-

tion of intention and acts.

For details we turn to the next chapter.
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CHAPTER VII

SHATIBT' S DOCTRINE OF MAQASID AL-SHART€A

As we have said elsewhere, in order to appreciate Shatibi's concept of maglaha ,
one must study it within the structure and formulation he himself devised. This
chapter, therefore, aims at presenting Shatibi's concept of maglaha as it emerges
from his philosophy. The concept will be developed according to his own form=
ulation. For this reason, the present chapter is almost entirely based on Volume Two

of Sha.ﬁb'f' s Al-MuwdfugGl', which is wholly devoted to an exposition of Mcg&;,id

al=Shari¢a.

It must be made clear that the following is neither a translation nor a summary of

the said volume. We have summarized only those discussions from Al-Muwéafaqat

which, in our opinion, are relevant to our problem. To keep Shatibi's structure
of analysis intact, his method of dividing and subdividing the concept info its

various components, has been faithfully followed.

The scheme of Shatibi's discussion of Maqdsid has been given in the previous
chapter. Accordingly the present chapter is divided into five sections which

analyse the following concepts and terms: maslaha, daldla, taklif, ta<abbud

and niyya.

As a preamble to the exposition of the maqasid, Shatibi states that the whole of

the discussion is based on a generally accepted premise which is theological in
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origin. The premise is that God instituted " . sharg’i¢ (laws) for * masdlih
(benefits, good) of the people, both immediate and future. (6)] . There exists,
however, a difference of opinion among scholars conceming the details of this
premise. For details of the discussion Shatibi refers his reader to <lim al-Kaldm.

For the purpose of this dissertation, however, the point needs to be explained

briefly.

The mutakallimdn (theologians) accept the general and apparent meaning of the
premise of masalih, yet they differ from one another if e masdlih are under-
stood in terms of _‘_Il_al (pl. ofﬁﬂg) meaning "causes" or "motives". The Ash¢ari
theologians reject explicit as well as implicit causality in reference to God. For
them, the premise implies that God is obliged by the consideration of masélih to

act in a certain way. Since such an obligation proposed limitation on Cod's

omnipotence, the Ash¢aris reject the idea that ... masalih are the €ilal of
shara ’i¢. They, however, accept the premise by interpreting . - magdlih to be

the 'grace' of God, rather than the cause' of his acts. On the other hand, the
Mu<tazila, even though they too maintained God's omnipotence, yet believed
that God is obliged to do good. Consequently they accepted the above premise,

regarding masdlih as <illa of shari<a.

The theological disagreement initially concerned God's acts, but it was extended
to God's commands in the Qur’an as they constitute His acts of speech. Thus
the theological disagreement manifested itself in Usil al-figh as well. Theo-

logical arguments penetrated into usol al-=figh also because a number of writers on

usil were theologians.



Ustl al-figh, however, required a manner of thinking and a method of reasoning
different from that of kaldm. Legal thinking necessitated that the volition for
voluntary human acts must be attributed to man himself if man is to be held
legally responsible for his acts. Since obedience to Divine Commands thus
depends on human volition, the Command 'must be shown to be motivated by the

consideration of human interests. Consequently, the premise of masalib must be
—_——

accepted in ustl in terms of "cause", "motive" and "purpose”.

The premise of masglih came to be generally accepted in usil. Some usliyyin,
such as Ghazali and others, in order to be consistent with their theological views,
redefined the term ¢illa so as to rid it of the connotation of "causal ity" and
"motivation" in which sense it was used and disputed in Kaldm. Passing from

Kalam to ustl, the term ¢illa thus underwent a semantic change. For the explan~

ation of the meaning it acquired in usil, we now turn fo Shc'ifibf.

Shatibi explains that Razi held that like His acts,God's commands also cannot be
analyzed in terms of ¢llal (causes) whereas the Mu¢tazila believed that His Com-
mands are caused (mu<allala) by the consideration of . . masdlih of the people.
The majority of the fugahd® accepted the latter view in figh. Since it was inevif-
able that ¢ilal be established forag‘bkam al-Shar ¢iyya (the rules of Shari¢a), 'he

/

¢illa as used in connection with the ugil came to be interpreted as “the signs that

make a rule known specifically". (6)

Shatibi argues that the premise of masdiih is established in Sharia by the method

of induction, both as a general theme and by the evidence of the description of



the Silal of various commands in detail. For instance, the Qur’an explains
the reasons for ablution, fasting and jiihad as being cleanliness, piety and era-

dication of oppression, respectively. (7)

After explaining this premise, Shatibi proceeds to discuss the details of the
magqdsid, which are analyzed in five aspects; four in relation to the lawgiver,

and one in relation to the mukallaf (subject of law).



SECTION ONE

MASLAHA, THE FIRST MAQSID OF SHARI‘A

The primary objective of the lawgiver is the maslaha of the people. The obli-
gations in Shari‘a concern the protection of the maqdsid of " Shari‘a which
in its turn aims to protect the magGlih of the people. Thus magqdsid and maslaha

become interchangeable terms in reference to obligations.

Shatibi defines maslaha as follows: "I mean by maslaha that which concerns the
subsistence of human life, the completion of man's livelihood, and the acqui-

sition of what his emotional and intellectual qualities require of him in an absolute

sense". (25)

This is the definition of maslaha in its absolute sense. Shatibi, however, takes

into account various other senses in which maslaha can be studied. The masdlih

belong either to this world or to the world hereafter. Further, these masalib can
— e

be seen as a system; belonging to different grades and with a definable relation=

ship with each other.

The second element in the meaning of maslaha is the sense of protection. Shatibi
explains that -= Shari‘a deals with the protection of magdlih either in a positive
manner as when to preserve the existence of masdlih, Shari€a adopts measures to
support their bases. Oyin a negative manner, to prevent the extinction of masalih
it adopts measures to remove any elements which are actually or potentially dis=

ruptive of masalih. (8)
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Sh'ajib'f divides .. maq@sid into dardri (necessary), E:_LT (needed) and tabsini

(commendable). The dardri maqg@sid are called necessary because they are indis-
pensable in sustaining the masdlih of Din (religion and the hereafter) and Dunyd,
in the sense that if they are disrupted the stability of the masdlih of the world is

disrupted. Their disruption results in the termination of life in the world, and in

the hereafter. It results in losing salvation and blessings. (8)

The QurGrT category consists of the following five: 91’1 (religion), Nafs (self),

Nasl (family), Mal (property) and -‘Agl (intellect). (10)

Scholars, says Shatibi, have observed that these five principles are universally
accepted. Analyzing the aims of the Shari‘a obligations, we find that Shari¢a
also considers them as necessary. The Shari¢a obligations can be divided from
the viewpoint of positive and negative manners of protection into two groups.
Falling into the positive-group manner  are ¢ibadat (rituals, worship), <adat
(habits, customs) and mu<amalat (transactions), and falling into the negative

group are jindyat (penalties).

¢lbadat aim at the protection of _D__lﬂ (religion). Examples of ¢ibadat are belief
and the declaration of faith (the Unity of God, the Prophethood of Muhammad),

salat, zakat, siyam and lm_ CAdat aim at the protection of nafs (self) and

‘aql (intellect). Seeking food, drink, clothing and shelter are examples of

¢gdat. Mu<amalat also protect . nafs and <aql but through <adat. Shatibi

defines jinayat as that which concerns the above five masalih in a preventive

manner; it prescribes the removal of what prevents the realization of these interests.
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To illustrate jindyat, he gives examples of qisds (retaliation) and dizﬁt (blood
money) for nafs, and hadd (punishment for drinking intoxicants) for the protec-

tion of ‘agql. (8=10)

The M are so called because they are needed in order to expand (_t_ms_s_t_l‘)
the purpose of the maqasid and to remove the strictness of literal sense, the
application of which leads to impediments and hardships and eventually to the
disruption on the mug&iid(obiecﬁvego Thus if the hajiydt are not taken into
consideration along with the dartri maqdsid, the people on the whole will face
hardship. The disruption of hajiyat is, however, not disruptive of the whole of
masalib, as is the case with the darlriyat. Examples of héjiydt are as follows:
in ¢ib&dat, concessions because of sickness and because of travel which other-
wise may cause hardship in prayers, fasting, etc.; in €Gddt, the lawfulness of
hunting; in mu¢dmaldt, permission for girdd (money lending), musdqat (agrarian
association) and in jindydt, allowances for weak and insufficient evidence in

decisions affecting public interest. (10-11)

Tahsinat means to adopt what conforms to the best of practices (¢Gddt) and to
avoid those manners which are disliked by wiser people. This type of maslaha
covers noble habits (ethics, morality). Examples of this type are as follows: in

<ib3dat, cleanliness (tahdra) or decency in covering the parts of the body (satr)

in prayer; in Caddt, etiquette, table manners, etc.; in mu¢amaldt, prohibition
of the sale of unclean (najis) articles or the sale of surplus food and water, and
depriving a slave of the position of witness and leadership, etc.; for jindyat,

prohibition of killing a free man in place of a slave, etc. (1 1-12)
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Shajibi regards the above division of magdlih as a structure consisting of three
grades, connected to one another. His detailed analysis reveals two aspects
of their relationships with one another. First, every grade separately requires
annexion of certain elements which supplement and complement this grade.

Second, every grade is related fo the others. (12) ~

Every one of the three grades requires cerfain elements o achieve the fuller
realization of its objectives. For instance, qigds (retaliation) cannot be realized
without @ condition of tamathul (parallel evaluation). This position, however,
calls for two clarifications: first, a lack of these complementary elements does
not amount to a negation of the essential objectives; second, the consideration
and realization of the complementaries must not bring about a negation of the
original objectives - that is to say, if the consideration of a complementary
results in the annulment of the original objective, its consideration will not be
valid. The reasons for this stipulation are, first, because the complementary
clement is like a quality (sifa). If the consideration of a quality results in the
negation of the qualified object (mawsGf), the qualification is negated as well.
Second, even if it is supposed that the consideration of the complementary
results in the realizafion of iis interests at the cost of the original objective,

it is stressed that the realization of the original be preferred. (14)

The above situation is illustrated by the following example. The eating of carrion
is allowed in Shari¢a to save life. The reason is that the preservation of life is
of the utmost importance, and preservation of murd?a (manliness, honour) is only

complementary (takmili) to the protection of life. Impure things are prohibited



in order to preserve honour and to encourage morality. But if the preservation
of the complementary, i.e. to preserve honour by avoiding eating impure things,
leads fo the negation of the original interest, i.e. the preservation of life, the

consideration of the complementary is forsaken.

Another example may be seen in the act of sale which isa garﬁri- maglaha while
the prohibition of risk and ignorance in sale transactions is complementary. If
the complete negation of risk is stipulated, the result will be complete negation

of the act of sale.

The relationship of the above three grades of masdlih with one another is the

same as that of the complementary masdlih to the original objective of the law.

The tahsiniyab are thus complementary to the hajiyat which are complementary fo

the dardriyat. The darGriyat are the fundamentals of magélib. In view of the

above explanation, Shatibi deduces the following five rules in this relationship:
1. The darGri is the hasis of all magalib.

2. The ikhtilal (disruption) of darbri necessitates the ikhtilal of other

masalih absolutely.
—eZ

3. The ikhtilal of other masalih, however, does not necessitate an

ikhtilal of and within,the dartri itself.

4. In a certain sense, however, the ikhtilal of tahsini or hdji absolutely

necessitates the ikhtilal of darbri.

5. The preservation (muhafaza) of haji and tahsini is necessary for the sake

of darGri. (16-17)




These rules may be illustrated by the rule of gisag (lex taliorig. Qisas is dartri,

and tamathul (consideration of equality) in_giss is tahsini and takmili.

To illustrate the first rule, tamathul (tahsini) is complementary and exists only

because of qisas (daruri). Thusa .c_iurﬁr'f maglaha (qisds) is the basis of a tahsini maglaha

(tamathul).

To illustrate the second rule, if there is no qigds;, there is no consideration of
tamathul. In other words, the ikhtilal of the dariri means the same for the other

grades of masalih necessarily.

To illustrate the third rule, the ikhtilal of tamathul does not require ikhtilal

of gisas.

The fourth and fifth rules can be appreciated if one grasps the sense in which
darort is offected by the ikhtildl of other magalih. Shatibi explains the effect

of other magélih on darori masdlih with the following four similes:

1. The relationship of other magdlih to dariri masalik is like that of pro-

tective zones (hima). The interruption (ikhlal) of one protective zone
amounts to the interruption of the next zone and eventually to the dis-

ruption of the dardri masdlih which are at the centre of these zones.

2. This relation may also be understood as that of the part and the whole;
other masalih together with the darori masdlih make one whole. The
disruption of the parts obviously means the same as the disruption of the

whole.



3. The hajiyat and tahsiniydt can be understood as individuals in relation

to the universal, i.e. darGriyat.

4. The hajiyat and tahsiniydt serve the darGri masdlih as a prerequisite

(muqqaddima), or as associates (mugarin). (16-24)

As mentioned above, the masélih are also divided into those belonging fo this

world and those which concern the Hereafter.

First are the magdlih of this world. There are two angles from which the masdlib
of this world can be observed. The first angle is fo observe them as they actually

exist, and the second is to observe them on the basis of shar¢i proclamation.

Examining masdlih as they exist in this world, we see that they are not found as
pure magdlih. Rather, they are mixed with discomfort and hardship, however big
or small, and which may precede, accompany or follow the masalih. Similar are
the mafdsid (opposite of masalih) which also are not pure but are found to be
mixed with a certain amount of comfoit and enjoyment. The whole  phenomena
in this world point to the fact that this world is created from a combination of
opposites and that it is impossible to abstract (isiikhlas) only one side. The proof
of the matter is the completely universal experience of this fact. |t is for this

reason that the masalih and mafdsid in this world are known only on the basis of

the pre-dominant side; if the side of maslaha dominates,the matter af issue is con=
sidered, customarily a maslaha; otherwise a mafsada. in these matters, thus, the

determining factor is the prevalent practice (¢8da). (26)
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It must be noticed here that this principle is applicable only to acts relating to

¢dda, and only to the determination of maslaha or mafsada in this world through

knowing them as they exist. Acts which are not ¢Gdat are not affected by this

principle. (26)

The second approach to considering the masalih of this world is to observe them
in reference to their connection with Shar<T proclamation (Khitab). The basic

rule in this approach is that the masdlih or mafdsid as taken into consideration

by the Shdri¢ are pure. If they are supposed to be mixed (mashtba), they are

not so in the reality of shar¢. (27) As explained above, maslahe or mafsada, in

this world, is determined by the predominant side (al-jiha al=ghgliba) of a matter.

It is the predominant part which is the object of Shar®i proclamation. The domin-

ated (al-maghliba) part, whether maslaha or mafsada is not the objective of the

Shari¢. Why is it . then that the dominated elements, even though they may be
maslaha, are not the objectives of shari‘a?. On the other hand, how can they,
when they are not the objectives of shari<a, still be maslaha? Shatibi solves this

apparent contradiction with the following explanation.

He argues that maglaha maghltba is that which is considered as such according to

the acquired habitude (al-I¢tiydd al~kasbi) alone, i.e. without adding the Shar¢}

requirements of maglaha. Customarily such a maslaha is not considered worth
seeking. This is the part of maslaha which is also not the objective of the law-

giver insofar as the shar¢iyya (legality) of rules (ahkam) as a whole is concerned.



Further, if the dominated part were also taken into account by the Shari¢, no
act could have been the subject of command alone or of prohibition alone.
Obviously such is not the case. If it is supposed that the dominated part in a
mixed maglaha is the object of prohibition and the dominating part that of com-
mand, then one and the same act becomes an object of command and prohibi=-

tion at one and the same time, which would have been a taklif ma 13 yutdq

(impossible obligation) as well as an absurd situation. (28)

The above explanation, however, does not clarify the existence or occurrence
of mafsada despite the Shari¢’s intention to the contrary. Shatibi elaborates
the matter further by saying that the above position may appear fo be that of
the philosophers' and the Mu¢tazila on the existence and occurrence of evil.
According fo the philosophers, God created a world in which the good is mixed
with evil. It is the good, however, which is the purpose of creation. He did

not create the world for evil, even though evil may occur along with the good.

The Mu<tazila believed that evils are not intended to occur; their occurence is

against God's will (irada).

Shatibi first refutes the apparent similarity between his and the above positions.
He argues on the basis of a distinction between two intentions (qagd) of God.

First there is the intention of creation (al-gasd al-khalgi al-takwini) and second

the intention of legislation (al-gagd al-tashri®i). The positions of the philosophers
q p philosop

and the Mu¢tazila concern the former and Shatibi' s the latter. As he argues, the



occurrerce of mafsada,despite God's will and intention for maslaha, is justifiable
U‘Q'
k

in the case of; qasd al=tashri¢i, because a man is held free (mukhtdr) so as fo be

legally responsible for his acts. This position is not justified in the case of

a.e.-irﬁdo?c_lkw'fni(yyc‘:’s this would imply imperfection in God's powers. (30).

The above discussion of maslaha has been concerned with the cases where the
actual practice may be used as the basis of determining a maslaha. There are
cases where the judgment of habitude is not so definitive. For instance, eating
carrion in case of dire need and killing a murderer for the prevention of crimes,
are considered maslaha despite the fact that the acts themselves are not so. In
other words, unlike the cases in the above discussion where the acts, despite

their consisting of certain aspects of mafsada, are regarded as maslaha in them-
selves on the whole, the acts in the above examples, though mafsada in themselves,
become maslaha because of certain external considerations. The supposition in
this case is that the external consideration can dominate the internal considera-

tion. How this domination is decided needs elaboration.

In view of the above situation, logically, there are two positions; either both
considerations are equal in such a manner that one cannot be preferred to the
other, or one of them can be preferred. The former position probably does not

exist in Sharia, because it necessitates that Shari<a should intend prohibition and

permission simultaneously.

Furthermore, if one side is preferrable, it is still possible that the Shari¢ might

have intended the other side. Both sides will always remain to be weighed by a



mujtahid. We are obliged only to do what, after weighing both sides, appears
to us (yanqadihu) the intention of the Shari¢, not what is intended by the Shari¢
in reality (in His mind). (31) In this way, after the decision of a mujtahid,
the possibility of the other side being intended has to be disregarded insofar as

fulfilling an obligation is concerned. The possibility is, however, not finally

disregarded insofar as nazar (examination, investigation) is concerned.
R Ty

A group of Scholars who believed the above possibility to be applicable in the

case of obligations as well, maintained the principle of murd‘at al=khilaf. As

mentioned elsewhere, this principle, to Shatibi, meant an impossible and hence

void obligation.

Shatibi sums up the above discussion by saying that al-jiha al-marj0ha (the

dominated aspect) when it is found mixed with al=jiha al-rdjiba (the domina-

ting aspect) is not the objective of a legal obligation. This principle governs
all problems which are subject fo ijtihad ( legal reasoning) irrespective of
whether one believes a mujtahid to be always correct or not. Hence reasoning

by analogy must go on (al-qiyds mustamirrun) and the demonstrative proof must

remain free and unqualified (al-burhdn mutlaqun). (32)

So far the discussion has been concerned with + + magalih of this world.

Magalih of the hereafter are also pure, such as the blessings of paradise, as

well as mixed (mumtazija), such as the punishment of hell meted out to believers

in the Unity of God.



The basic rule in such masalih and mafdsid is that they are all determined
——mt. B

according to Shari‘a, because the reason has no place in matters relafing fo

the hereafter.

Sometimes a confusion may arise because of considering the pure magdlih or
mafasid as mixed. For instance the blessings bestowed upon the prophets in para-
dise differ from those given to others. Those in lower ranks may be regarded as
being punished by the absence of the blessings given to those in higher ranks.
According to Shajib.i', this confusion arises because a distinction is not maintained
between a species and its individual exemplifications. The individuals may differ
in special characteristics, etc., but they do not differ in relation to their species;

they are all equal as members of the species. This membership is the thing that

determines their wasf (quality). (36).

From the above discussions, Shatibi deduces the following rules as characteristics

of maglaha:

1.  The purpose of legislation (tashri¢) is to establish (iqgdma) magali
in this world and in the hereafter, but in a way that they do not

disrupt (yakhtall) the system of Shar¢.
2.  The Shari¢ intends masdlih to be absolute.

3. The reason for the above two considerations is that Sharica has

been instituted to be abadi (eternal, continuous), kulli (universal)
and ¢dmm (general) in relation to all kinds of obligations (takalif),

mukallafin (subjects of law) and ahwal (conditions, states). (37)

The above three characteristics thus require maglaha to be both mutlaq (absolute)



and kulli (universal). The absoluteness means that masélih should not be relative
and subjective. Relativity is usually based on equating a maglaha with one of the

following:  ‘ahwd al-nufts (personal likings), manafi¢ (personal advantages),

nayl al-shahawdt (fulfilment of passionate desires and aghrdd (individual interests).

According to Shafibi all of the above considerations render the concept of maslaba

relative and subjective, which is not the consideration of Shari¢ in maslaha,

though it may be so in ‘ada.

He argues on the following grounds: First, the objective of Shari‘a is to bring
the mukallafin out of the dictates of their desires so as to make them servants of
God. This objective negates the consideration of personal liking as an element

in the consideration of Shari¢.

Second, = - masdlih cannot be considered as mere manGfi¢ because in Gda as well
as in Share they are mixed with disadvantages. The point of emphasis here is that

paf® is not essential in the consideration of maslaha - neither in<ada nor in share.

In ¢Gda some higher goal like the subsistence of life forms the basic consideration

in determining maglaha. In shar< the consideration must still be higher, and that is

the consideration of the hereafter.

Third, the consideration >f the fulfilment of personal desires also renders the con-
cept of maslaha highly relative. The consideration of personal desire varies
from state to state, person fo person, and time to time. |t is so relative that it

cannot be an essential consideration for determining maslaha.



Fourth, consideration of individual interests leads not only to a divergence but,

more significantly, also to a conflict with others and to the deprivation of others'

interests.

Consequently, relativity and subjectivity are excluded from the shar<T considera-
tion of maslaha; it must, therefore, be absolute. In shar¢ this absoluteness is
provided by the stipulation that maglaha must aim at the subsistence of life in

this world commensurately with life in the next world.

The second characteristic of maslaha is its universality (k_u!E) This universality
is not affected by the takhalluf (falling short) of its particulars. For instance,
the penalties are imposed on the basis of the universal rule that they generally
restrain people from committing crimes. Yet, there are people who, despite being
punished, do not abstain from committing a crime. Nevertheless, such exceptions
do not affect the validity of the general rule about the penalty. (52) In ﬂ:ﬁn_

it is al-ghdlib al-akthari (the major dominant) which is the general-definitive

element (al-‘Gmm al-qa}i) in the consideration of a maglaha. This is the

characteristic (sha’n) of inductive universals (al-Kulliyat al-istiqra’iyya). An

illustration of this universality may be found in the universal rules of a language.

The universals of a language are closer to those of sharica, because both are wad i

(instituted, conventional) not €aqli (speculative). The inductive universals
(in Arabic grammar, for instance) remain valid even if some of their particulars

do not conform to the majority of particulars. (52-53).

In reference to the characteristics of maglaha, Shatibi takes into consideration
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the criticisms of this concept by other jurists. Among them he specifically
refers  to Fakhr al-Din RGzY, Shikib al-Din Qarafi and lbn‘Abd al-Salam.
He has answered their criticism. As these criticisms and answers are quite
relevant to the discussion of maslaha, a brief summary of this debate is given

below.

Analysing the position of those who favour maslaha, Razi refers to their argument
that the basic rule in mandfi¢ (useful things) is ’idhn (permission, lawfulness) and

in magdrr (harmful things) is manc (abstention). (40). Shatibi rejects this
analysis as an unfaithful representation of the maglaha-view. It is possible to

speak about man@fi®and maddrr only in absolute terms as they do not exist as

absolute in reality; actually they are largely relative. Second, since .

magalih refer to M proclamations which take into consideration the differences
among persons, times and states, it is inadequate to talk in absolute terms.

Third, since no mandfi¢ are to be found that are not mixed with maddrr, if we accept

Razi's principle, we will have also to accept that *idhn and nahy (prohibition)

can apply to one and the same thing - which is absurd.

Shihab cl—Dinipéaraf—i , the commentator on Razi's al-Mahsil, had some doubts
about the principle that maslaha constituted the basis of legal obligations. He
argued that maslaha cannot be the basis of ibapa. This is frue, first, because
maslaha cannot be realized and hence defined in simple and absolute terms,
because no maslaha  can be gained without ’alam (pain) and mafasid (evils).

Thus to maintain that every mubah must be based on maslaha amounts to a com-



plete negation of mubah.  Second, in order to argue that maglaha is the basis of
obligation, maglaha must be defined in absolute terms and not in reference to
certain specific factors, because this process of the preference of one specific
consideration to another is never ending and because it does not provide a
universally accepted basis of definition. Furthermore, this position cannot be
argued on the grounds that maslaha is that whose violater is punished by God.
This definition is not acceptable because it is based either on the assumption that
God punishes only evil and this manner of argument is dawr (arguing in circle )

or on the assumption that every obligation from God is a maglaha, simply because

it is an obligation.

Qaré&fi adds that the maglaha view is difficult to maintain for our people

(ashabuna {ashearis?]),as well. They cannot say that God takes maslaha into

consideration over against mafsada, because there are many mubghdt in which
this consideration is lacking. The only proof they have is an argument on the
basis of the induction of the obligations, and this also is based on a claim to
know the asrér (secrets, rational explanation) of figh.  They are necessarily
thus led to the position thatGod's actions, commands and considerations are
-entirely dependent on His will and nothing else. The Muttazila are also led

to the same conclusion. (42)

To answer Quardfi, Shatibi refers to his own discussion of the relativity of maslaha.
Second, he answers that a survey of the rules of Shari®a by the method of induction

LA RS )

is claimed to have proved that shari¢a has taken into considerati on what is
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regarded as maslaha in customary practice as well. He argues that such a survey

on the basis of the method of induction provides the dawabit (determining factors)
——f

of maslaha. The examination of the events by way of induction where the

takalif al-s harica (legal obligations) have been realized in practice shows that

these takalif and mubakat did not harm human interests (or masdlih) but have con-
R —

formed to them and established them.

Ibn “Abd al-Saldm distir.yuished between masalil al-dar al<gkhira and al-masalib

al-dunyaw iyya on the basis that the former can be known only by shar¢ while the

latter are known by needs, experience, custom and by considerations of
probability. He even says that when one wants to know a maslaha, he may
simply consider it rationally, supposing that the shari¢ has given no indication.
Judgment is reached rationally in this manner except in the case of tafabbudat

where masGlih or mafasid are not given.

Shatibi, quoting Ibn‘Abd al-Sald@m here, probably to indicate his disagreement,
refers to him not by name but by terms such as ba‘d al-nas (some person) and

hadhd al-ga’il (this speaker). To Shatibi masdlib in the hereafter are not in-

ab- ad-
dependent of . masalih of this world. Hence not onlyﬁmag,aliblukhrawiyyo but
also the dunyawiyya, as long as they are obligations, are known by shar¢alone.

If the distinction between the two masalih were absolute, the shar¢ would have
salh

al-
been concerned only with =¢-masalih ukhrawiyya. In fact, to realize the

£

ukhrawiyya, the establishment of the dunyawiyya is inevitable.  Shagibi

refutes the implication in Ibn Abd al-Saldm's statement that the dunyawiyya are

rational and hence the consideration of shar¢ only supplementary. (48)



SECTION TWO

AN ANALYSIS OF THE TERMS DALALA AND MASNA

The preceding section discussed the first aspect of maqdsid which focussed on
maslaha as being the primary objective of law. In the present section Shagibi
goes further to argue that the second magsid of Shari¢a is its intelligibility;

Shari¢a was revealed in such a manner that it was to be intelligible for every mukallaf.

Although Shatibi does not say so explicity, his analysis of daldla develops an
argument against the Zahirls and the I;Iud'i'th-group who discouraged any inter=
pretation of §E_r’1‘_o on the basis of maglaha. Zahiris attach more significance to
the letter of the law (lafz: words) than to the spirit of the law (ma¢na: meaning).
Shatibi, on the contrary contends that it is the meaning which is important, and
not the word. Thus, he indirectly leads to the conclusion that interpretation of

SharT¢a by maslaha serves to fulfil the objectives of Sharia.

The idea of Shari‘a being universally intelligible has been accepted generally.
There have been, however, some points which had posed some difficulty for the
scholars. One such point was the question of foreign words in the Qur’an.
Generally, the jurists found it necessary fo reject the foreign origin of these words
in order to maintain that the Qur’an was revealed in pure Arabic. Before pro-
ceeding to discuss his theory of daldla (indication of words to meaning ), Shatibi

first discusses the problem of foreign words in the Quran.

Shatibi opens his discussion by analysing this very fact of revelation in Arabic.



He explains that in the claim 'that - . shari‘a is all Arabic and there is nothing
m (foreign) in it', the point of emphasis is not whether there are foreign words
in the Qurdn or not. Unfortunately, many a jurist has understood the problem
in this sense. In fact, the point fo be stressed is that Qur'@n was revealed in the

language of the Arabs as a whole, and it is in this general sense that =~ Shari‘a

aims to be understood. It was revealed in such a manner that the particular

words and styles of expressing the meanings are the same as used and understood

by the Arabs. For instance the Arabic language uses ‘Gmm (general) sometimes

to mean zghir (apparent), sometimes to mean ¢Gmm in one sense and khdss in

another sense, and sometimes to mean khdgs only. The Qur'an follows the same
styles of expression. In other words.every language has particular styles of ex-
pression, and styles of one language cannot help in understanding another language.
The language of the Arabs cannot be understood on the basis of the language of
non-Arabs. Similarly, the language of Arabs cannot help in understanding non-

Arab languages. Shafici noticed this aspect of shari‘a and stressed its significance

for us0l al-figh, but the later jurists have generally disregarded this aspect. (66)
Shatib retakes from Shafi‘i and develops the theme of the universality of the

understanding of shari‘a by an analysis of the meaning-indication process in the
Arab language.

Shatibi's discussion of the universality of the intelligibility of Shari¢a does not

seem to solve directly the contradiction which emerges in case of those who know
no Arabic. We may, however, infer from the general trend of his argument two
levels of the universality of intelligibility which may serve as an indirect answer

to the question. On the first level the universality of intelligibility is confined



to Arabs. Shatibi maintains that Shari¢a is cast in a language which is understood

by all Arabs and it is in this sense that it is Arabic. On the second level

Shari<a is universally intelligible, even by the non-Arabs. Here, intelligibility
refers to a more special sense of 'meaning’; it does not refer to the indication by
words, syntax or grammar. This is the special sense of 'meaning’ in which the
meaning is separated from words, syntax, grammar, etc., and thus, actually dis-
connected from any language.  In this state of abstraction they are ready to be
understood by speakers of all languages. These meanings are ready to be translated
into other languages. This 'meaning' nevertheless, initially comes from the first

level of intelligibility which is achieved from the context of a speech in a particu-

lar language.

-yl ? PRPT . . 1 o, Wy oy ol
Shatibi calls the process, which indicates this special ' meaning ,(dalochasllxxa
which may explain how Shatibi proposes that Shari¢a can be understood even by

those who do not know Arabic. ,Dclala osllyya is explained in detail as follows:

a

The Arabic language, insofar as it consists of words fo express meanings, has two

aspects:

First, the absolute aspect of its words ond expressuons which denote

absolute meanings. This denotation |s dalalo a§l| a (essential denotation).

Second, the limited aspect in which the words and expressions denofe

subsidiary meanings. This denotation |s dalalu 'r&bl ‘a (subordinate denotation).

The first aspect is common to all languages and is the ultimate aim of a speaker.

For instance, if A performs a certain action, let us say standing, all languages

e ———n



can state this fact. Although with different words; yet all languages will state
the same fact. It is in this aspect that statements in one language can be trans-
lated into another. This is the sense in which one speaks of universal understand-

ing of a language. (66)

The second aspect concerns particular languages, in this case Arabic. The
statement in the above example, "Q@ma Zaydun", will vary depending on the
emphasis on subject, predicate, condition, context and on the variations of styles.
As examples may be given the following:  Zaydun g@ima; Inna Zaydan qma;

Wallghi inna Zaydan qdma; Qad gdma Zaydun; Zaydun qad gdma; Innam@ qdma

Zaydun, etc. (67).

These kinds of variations, though they change the meanings and emphasis in a
statement, are, nevertheless, not the original objective (al-maqsid gl_-ﬁﬁ)

of the speaker, but rather they are supplementary and ameliorative to the essential
meaning. This, however, does not mean that they are fo be disregarded.

Rather they are to be taken together with the first aspect of indication as attributes
(ﬂ/_séf) of the essential meaning. These attributes depend on the essential

meaning and will be disregarded if the essential meanings exist no more or are dis-

rupted. (68)

To satisfy the requirements of universality and absoluteness in the comprehensibility
pf Shari‘a, it is necessary not only to confine the comprehensibility to the

essential meaning as evident from the context, but also to the fact that the
meanings so found must accord to Arab usage. For this, the following two aspects
may be considered as determinative factors: first the Arab usage in word-meaning

relationship and second, the Arab intellectual background. The consideration



of Arab usage is so essential that "if the Arabs have an incessant custom in their
language, it cannot be validly disregarded in the comprehensibility of Shari‘a,
and if there is no such custom even then it is not valid to adopt for its com-

prehension something which is not well known to them (Arabs)". (82)

The Arab usage in this regard is that the words are not followed slavishly in
their indication of meaning. The Arabs do not confine themselves to one and
the same word, and the replacement of words does not seem to affect their

statements. The above fact can be illustrated by the following examples.

The Arabs often disregard the general rules of language. For instance, they
frequently employ the styles of poetry in prose, even though such a style is
not required and despite the fact that it is contrary to prose styles. What is

significant o note, however, is that customarily such a deviation does not seem

to affect the speech. (83)

Second, one of the characteristics of Arab usage is that they frequently replace
original words with their synonyms, and this practice is not considered fo imply
contradiction or confusion in speech as long as the intended idea (al-mafna

al-maqgid) subsists. The seven readings of the Qur’an are examples to this

effect.

Further, a number of evidences are found in the fransmission of verses. For

instance, lbn al-A¢rdbi (d.848), the famous linguist, once recited:



Wa mawdi€in zirin 1& %uridu mabitahG

ka’anni bihi min shidda (t) al-raw¢i aniso

(1 do not want to spend night in a place of
zir (like a conical jar), as if, because of

intensive fright, | am familiar with it).

One of his listeners corrected, reminding him that on another occasion he had

recited 'wa mawdi¢in digin' (a narrow place) instead of 'wa mawdi¢in zirin'.

Ibn al-A¢rabi replied regretting that the enquirer had been with him for such a

long time and yet did not know that 'z_f[' and '_gﬁ'_qi are one and the same. (84)

Arabic Poetry has been transmitted according to varying reports and with a
diversity of words.  On the whole, one learns that the Arabs do not strictly
adhere to particular word specifically so as to regard synonymous words as weaker
and defective. The few exceptions from this usage belong to peculiar cases

where only one meaning is possible. (84).

The Arabs often disregard part of the grammatical rules of a word, although
never as a whole. An example of such disregard is the subtle rules (al-abkdm
al-latifa) which the words demand according to theoretical analogy (al-qiyds
al-nazari) but which are, nevertheless disregarded. To illustrate, Shﬁjib-f says
gl-nazari

that the words "‘amid" and "yatid", and "sa€id", strictly speaking, do not
rhyme, yet they are often used to rhyme in Arabic poetry. The reason is that
the Arabs' aim for the refinement of their language does not lead to a pedantic

concern (ta‘ammugq) for these rules. (84).



The best appreciated piece of literature, according to the Arabs, is that which
avoids unnecessary artificiality. When a poet is found indulging in refine-

ment of his diction~ he is no more regarded as worthy to be followed. (84)

To sum up, Arab usage pays more attention to meaning than fo words, because

"the word is only a means to reach the desired meaning, whereas the meaning

is the goal". (87)

It must, however, be noted that ratall the meanings of a word are intended

at one time. Shatibi makes a distinction between al-ma‘nd al-ifradi (single

meaning), and al-ma‘nd al-tarkibi (contextual meaning). The ifradi is disregarded

whenever it does not agree with the latter. (87)

The purport of the above discussion of meaning is Shatibi's contention that
neither the words, nor even their abstract meanings are the goals of language in
a speech. It is rather the meaning obtained within a context, written or oral,
s . ..ok ak .
which is the goal. It is this sense of meaning, |.e./dalc':|a asliyya, which
i

according to Shatibi assures the universal intelligibility of speech within the

circle of the speakers of a certain language.

The second consideration for universal intelligibility is the consideration of the
intellectual level of the addressees of a speech. Obligation depends on compre-
hension in the sense that one cannot be held responsible for more than he can

understand. Comprehension, however, does not depend simply on the familiarity

of words and meaning, but also on many other things.
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The degree of comprehensibility may differ from person to person in specific
matters because men are not equal in their individual mental make-ups. They,
however, come to agree with one another in general matters, and this is the

condition according to which masalih function in this worid. (85)

Since Shari‘a concerned the masalih of the Arabs who were 'ummizx-i'n (unlettered),
the Shari‘a had also to be ummiyya. Shatibi explains that’'ummiyya means that

the Arabs did not possess the sciences of the Ancients (Greeks). Literally,

'ummi comes from’umm (mother) to connote one who remains as he was originally

at the time of his birth, that is to say, in the state of not yet having learned

anything. (69)

To call the Arabs 'ummiyyin, however, does not mean that they were completely
ignorant and uncultured.  On the contrary they did possess certain branches of
knowledge such as astronomy, knowledge of weather, history and medicine

etc. They also possessed their own code of ethics. (71-79)

This consideration implies that in understanding = Shari‘a, (particularly as,in
the case of exegesis of the Qur'an, many scholars infroduced matters which were
not intelligible for the common people), one should not demand more than
what’g_@_ can generally understand.  This consideration would also require
that the obligation whether pertaining to beliefs (ictiqadiydt) or to actions
(“amaliydt) must be within the intellectual capacity of an’'ummi. Otherwise,
obligations would concern only the élite and not people in general. If an

obligation surpassing the intellectual capacity of all were made to apply to



people in general, it would constitute an impossible obligation. Both of these
consequences are absurd. This conclusion is strongly supported by the attitude
of the companions of the Prophet who did not indulge in speculative discussions.
Also in practical matters . M uses commonly observable facts rather

than complicated speculations as criteria, as for instance, the rising or setting
of the sun rather than an astrologically (or astronomically?) defined schedule

of times of prayers. (90)

It must, however, be made clear that by insisting on the comprehensibility of

Shari‘a to’ummiyyin, Shétibi neither claims that everything in the Qur’an

or Shari‘a is and must be understood by an’ummi, nor does he discourage any
thinking or action beyond the comprehensibility of un'g_l:n_ﬂ'i'. Rather what he
stresses is the minimal essential requirement in matters of obligation without
which the sense of obligation is not complete. Additional considerations may
supplement or ameliorate an obligation but the absence of such considerations
does not make it any the less obligatory so long as the minimal essential require-
ment is present.  The question of comprehension is restricted furthermore, to
those matters which are relevent to the fundamegtals of Shari‘a (qawatid
al-Shari‘a ) and has no meaning for theological matters (bmGr'ilahiyya). The

latter are additional matters which are not primarily obligatory. (91)
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SECTION THREE

AN ANALYSIS OF THE TERM TAKLIF: LEGAL OBLIGATION
AND PHYSICAL CAPABILITY OF THE MUKALLAF

In this section, Shatibi discusses the concept of taklif which is the term used for
'obligation' in UsGl. Etymologically the term has the connotation of 'toil’,

'pain' and 'hardship' . On the other hand the principle of taklif md Ia yutdq

(no obligation which is impossible to fulfil), which is theological in origin,
does not encourage the literal meaning of taklif to be extended to its extreme.
The discussion of the term taklif, thus, naturally takes into account both of the

above extreme aspects of obligation.

For a definition of taklif, Shb’jibf, therefore, indulges in an analysis of the

terms qudra and mashaqqa. According to Shatibi qudra is an essential element

in the concept of legal obligation. He says that the premise of his discussion

of taklif which is again theological in origin, is that the shar (condition) or

sabab (cause) of taklif is the qudra of doing that for which one is obliged.

Hence, any obligation which is not within the qudra of the mukallaf, is not

valid according to share, though it may be so caglan (rationally). (107)

To define qudra, Shdtibi chooses to analyse what is considered ghayr maqdor
(that which is not within the power of a man to do) in Ustl. Shatibi's term

ghayr maqddr is synonymous to md 13 yutdq.

Shatibi observes that ghayr maqddr may be used in four senses. First, it may



refer to those obligations which are impossible to fulfil (ma Eﬂﬁ_‘ﬂ: either
because they are beyond human capability, as for instance the demand to give
up eating or drinking or to command someone not to die, etc., or because the
obligations demand something which a man has or does not have because of his
individual nature, as for instance the demand for bravery in a man who is a
born coward. (108-109)  Sha&tibi also uses the term ma Iim_mdakhilan

tahta kasbihi (that which is absolutely not acquireable by man) to refer to this

sense of ghayr maqdir.

The second sense of ghayr maqdr refers to obligations which cannot be fulfilled
because of the following grounds:

(@) Where the obligation concerns acts which depend on other acts in such a
manner that the latter acts are means to realize the former. In such cases
obligation itself becomes ghayr maqdir without the performance of the
latter acts. (109)

(b) Where an act occurs as an inevitable consequence of a certain other
act. This case may seem similar to (a), but, in fact, it is different,
because in (a) one has to do a certain act before being able to fulfil
the act which is obligatory, while in (b) one does not perform the
obligatory act itself and only by performing the precedent act does the
obligatory act come to occur inevitably. Shatibi illustrates his meaning
by the example of the obligation to know. Apart from a priori knowledge,
other kinds of knowing occur inevitably following nazar (observation,

reasoning, syllogism). (111)

The other two senses with which the term ghayr maqdor is associated are mashaqga

(hardship) and haraj (impediment). Shatibi maintains that, strictly speaking,
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mashaqqa and haraj are not ghayr maqdir. He explains it by arguing that legal

obligations in Sharia are related with mashaqqa and haraj, but not with the

above-mentioned first and second senses of ghayr magdir, and since Sharia is

not m& 13 yutdq, the mashaqga ond haraj are not ghayr maqddr.

Shatibi does not deny the fact that in Sharifa there are occasions where a command
is apparently directed to a certain ghayr maqdir act, yet he maintains that the
close examination reveals that the obligation is not actually related to the ghayr

maqdir act. He elaborates it in the following arguments.

Shatibi observes that, as a principle, the realm of ghayr maqdir is not object of

taklif -- whether in respect to demand or prohibition. If the apparent sense of

a shar‘T command is to make = . ghayr maqdir obligatory, the command must be
understood to refer to a maqddr act which (or the mention of which) either pre-

cedes (sdbiq) this ghayr maqdir as a means or cause, or occurs simultaneously

(qarin) with it or succeeds (lahiq) it. To illustrate, the Qur’dnic command:

"Do not die but as Muslims (lit. Do not die except if you are Muslims)" (2:122),
literally demands not to die, which is ghayr maqddr to fulfil. Naturally

the obligation must be connected with the phrase that follows the actual com-
mand, i.e. to be Muslims. (168) This example shows that command may be

related with ghayr maqddr bur that ghayr maqdar is not obligatory .

There are further instances in Shari¥a where a command is directly related with
a ghayr maqdiir and even aims at it, yet it does not constitute the actual obliga-

tion. In such instances ghayr maqdir is capable of being the object of either



the desire (hubb) or the detestation (bughd) of the Shari¢. Even though the
acts which are ghayr maqdir are neither within the capability of the mukallaf
nor within his intention, yet they may be desired by the law-giver. To
illustrate, Shatibi refers to the above-mentioned example of the obligation to

know. If the object of knowing is something darori (@ priori), then there is

no action involved to fulfil the obligation. In other cases, the knowing is a
result of some other act, and even then it necessarily and immediately follows
the act of arranging the premises. In short, the act of knowing itself is ghayr

maqdur and yet desired by the Shari¢. (ii1)

In the latter category of ghayr maqdsr, Shdtibi refers, in fact, to acts which

are involuntary, being fitri and idtirdri and musabbab. (110, 112)

Shatibi's argument is that such ghayr maqddr acts as mentioned above, are not
object of obligation, though they are desired by the law-giver. The fact that
they are desired is proven either in literal expression by the law-giver to such
effect or by his making it subject to Jaza’ (reward and punishment). (112)
On this point Shatibi's position rather appears puzzling. How an act despite
being the object of Shdri¢'s desire and subject to Jazd’, be not the object of

obligation?

Shatibi explains his position in the following manner.
The jurists have taken three positions in answer to the above question.  One
group has held that the reward and punishment do not concern . ghayr maqdar .

Another group believes that reward and punishment both attach to © ghayr

maqddr at the same time. In contrast to these groups, Shafib-i' maintains that

either reward or punishment attaches to - - ghayr maqdir to the exclusion of the

B I /1100
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The first group argues that since ghayr maqdir acts are subject to obligation,
they are not subject to reward or punishment. If there is no obligation, there

can be no reward or punishment. (1 15)

Shatibi refutes this argument by rejecting the assumption of the necessary relation-
ship of reward and punishment fo obligation. He illustrates his view with

examples showing that there are obligations which entail no reward or punish-

ment. (117-118).

Another argument advanced in favour of the first position proceeds by showing
contradiction in the second position. This argument is as follows. Reward
and punishment, if their connection with ghayr maqdir acts be accepted, will
cither concern the acts in question in their essence or in terms of related acts.
If reward and punishment concern their essences, then no distinction is
possible between one act and another and between reward and punishment.
Consequently, both reward and punishment may concern one and the same act
at the same time, which is impossible.  If reward and punishment concern
related acts, instead of essences, then the point is proven that in neither case

does reward and punishment concern - ghayr maqdir themselves. (115)

Shatibi refute this argument by showing that by not maintaining a distinction
between reward and punishment in respect of one and the same act, the above
argument implies that one and the same act can be the object of both desire

and detestation of Shari¢ at the same time, which is absurd.

He argues further that reward and punishment cannot be supposed to be concerned



with related acts, in this case to the exclusion of the act in question. Ifa
connection between ghayr maqddr act and related act is necessary for reward

and punishment, the meaning is that  ghayr maqddr act is certainly effective

in determining reward and punishment. (118)

Shafibi, therefore, concluded that anact even though not object of obligation
may still be subject to reward.  Also, that being a subject to reward does not
make ancctto ke the object of obligation Thus a ghayr maqdir may be desired

or rewarded, yet it does not mean that it is obligatory. To be obligatory, an

act must be maqdar.

From here, Shatibi proceeds to an analysis of mashaqga and haraj which, he

maintains, are not to be equated with ghayr maqdur in the senses which have

been discussed so far. Mashaqqa and haraj make an act hard and difficult,

but they are capable of being object of obligation. Shatibi, however, lays

stress that acis consisting of mashaqqa and haraj may be object of obligation,

yet mashaqqa and haraj are not objectives of obligation for their own sake.

Shatibi develops his views in a detailed analysis of the term mashaqqa.

Mashaqqa

Mashaqqa is often confused with ghayr magddr. The discussion below contends

that a distinction among taklif md 1§ yutdq, (ghayr maqddr) and mashaqqa must

be observed. Shari¢a aims at none of them per se, but it does impose the
latter though not the former. (119) This discussion calls for an investigation

into the meaning of mashaqqa.



Literally, sh-q-q as in shaqqa ‘alayya al-shay*(the matter became difficult

for me), denotes something "tiresome" and "hard". The Qur’an says,

"You could not reach it save with great trouble to yourselves (bi shiqq al-anfus)
(17:7). This meaning when taken in the absolute sense -~ without reference to
its conventional (wgg_‘_-i) meaning in Arab usage -- acquires five particular
technical (igtilahiyya) senses. These five senses, in fact, stem from three
considerations: (1) from the general literal sense of the word mashaqqa, (2) from

the viewpoint of ¢@da i.e whether a certain act is considered mashaqqa by

€Gda or not, and (3) from the concept of taklif itself i.e. a mashaqqa is so
neither in its literal sense nor in its customary sense but is rather derived from
the concept of obligation itself. These three viewpoints provide the following

five senses of mashaqga.

1. First, in a very general sense, mashaqqa, applies to all meanings of
"toil" or "trouble" disregarding their being maqdir or not, or being
real or metaphoricol; It is in this sense that takIif m ld yutdq is
also called mashaqqa, because in order to fulfil a command which
is supposedly md |G yutdq man puts himself into vain trouble. For
instance if a man tries to fly in the air his attempt wiii be in vain.
But here a distinction must, however, be recognized; "flying in the

air" is called md ld yutdq. not mashaqqa; mashaqga is rather the

effort made to achieve the end (i.e. flying...). Thus it becomes

obvious that even linquistic usage associates mashaqqa with maqdir only.

2.  In the second sense mashaqqa is applied to acts which are extraneous

to the mu‘tad (customary). That is to say to perform these acts



means to incur hardship upon oneself. For instance, fo observe fasting
during sickness or a journey is not according to ¢Gdg,and thus it incurs
mashaqqa. It is here that the Shari‘a makes certain allowances which

are called rukhsa by the fugahd’

The third sense of mashaqgga is an extension of the second one. While
the second concerns particular acts, the third concerns the totality of

actions.

It is persistence in uni nterrupted performance of acts, although initially
easy to fulfil, that creates mashagqqa and makes them difficult to carry
out. In such cases the Shari¢a recognizes the principle of rifq (leniency,

moderation) by commending the choice of acts which are not tiresome.

In the fourth sense of mashaqqa, the hardship of an act does not result
from its being against ¢Gda but rather because it is additional to ‘dda.
In other words customarily it is not mashaqqa but it becomes so because

one is obliged to do if. |t becomes mashaqga also because it creates

responsibility in addition to the acts required by this worldly life.

The fifth sense of mashagqa also flows from obligation, but in a manner
different from the fourth. ~Whereas in the fourth an act is mashaqqa
merely because it is an obligation, there being no additional hardship
other than this fact alone; in the fifth, there is an additional hardship.
The additional element comes about because + - taklif requires one to
reduce (mukhalafa) his own desires which incurs toil and hardship,
since hardship is quite evidently seen in prevailing customary practices

( ‘adat '|5rilv_c). (119-121)



These five senses of mashaqqa constitute the framework for investigating
whether mashagga is included under the requirement of obligation or not. Shatibi
conducts this investigation by analysing the intention of the law-giver, the

understanding of the term in Gda, and the intention of the mukallaf.

The first question is whether the Shari¢ intends mashagqa or not. There are two
kinds of answers to this question. One is given through the Shéri<s declaration
of his own intentions, known through the Qur'an or tradition. The second may

be known through an analysis of the notion of mashagga in Shar¢ as distinguished

from that in¢dda. Both kinds of answers agree on the point that the Shari¢ does
not intend mashaqga per se. The first kind of answer is manifested in the
following:
a) various statements in the Qur’an and Hadith categorically deny any
intention by the Shari¢ to impose hardship. (121-122)

b) the existence of well-known allowances (rukhas) in Shar¢ prove the

existence of concessions to remove hardship. (122)

¢) the consensus on the absence of any intention by the Shari¢ to make
shdqq acts obligatory. If it were supposed that . = Shari‘a did such
a thing, it would be guilty of self-contradiction and hence self-

negation; @ = shari€a cannot and does not aim at both comfort and

hardship. (122-123)

The second kind of answer is sought by investigating the notion of mashaqqa in

relation to ¢ada.

Not every bit of toil and hardship is called mashaqqa in <gda. For instance,
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seeking one's livelihood through following a craft and trading, although it
involves toil (kulfa), is not called mashaqqa. Rather a person is reproached if
he avoids such efforts. All states of the human being in this world are toilsome

(kulfa), yet they are not called mashaqqa. (123)

A certain act is not called masha in<¢dda when "it is possible (mumkin)
qq0 p

habitually (mu¢tGd) and the hardship (kulfa) entailed by the act does not interrupt

the act in general practice (fi al-ghalib al-mu¢tad)" (123) In this sense

mashaqqa in relation fo mu¢tdd can be of two kinds: Mashaqqa muctad, or the

hardship entailed by an act which is possible to bear and within the capacity

of man,although it is, in fact, hard for him; Mashaqqa khdrija ¢an al-mu‘tad,

or "when the perpetuation of a certain act leads to its discontinuation, wholly

or partly, or results in a defect (khalal) in the doer of the act (sahibuht) in his

person, property or in his states". (123) Such acts are called mashaqqa and

are extraneous to mu‘tad because they are not possible to perform habitually.

Having established this distinction, Shatibi points out that = mashaqga kharija%n
g fprp |

al-mu‘tad is obviously not maqsid by Shar¢. Even - mashaqqa mu¢tdda is not

maqsGd by itself in an obligation. It is required rather because the obligation

serves the maslaha of the mukallaf. (124)

There are three possible objections to this position which are discussed in the

following lines.

First is the fact that the very term, tak!if, which is used as an appellation for



these acts entails the meanings of kulfa and mashaqqa. An act is demanded

only insofar as it entails mashaqqa, and this is why it is called taklif. Hence

mashaqqa is the maqsdd of the Shari¢. (124)

Shétibi answers this objection by explaining that taklif can be directed to the

mukallaf in two aspects:

(1) First because taklif is mashagga and (2) Second because there is an immediate

or forthcoming maslaha and good tobe ochieved for the mukallaf. Shajibi

obviously favours the second aspect as the only magsid of the Shari¢. The first

cannot be maqsud because both of these two aspects cannot exist together.
The fact of maslaha being the magsid has been established in the first section.
Hence mashaqqa per se cannot be magsid. Why, then, is an obligation called

takITf?  Shatibi answers that, in the usage of Arabs, a thing derives its name

from its inseparable attribute, although,in usage, this inseparable attribute

is not infended. It is on the basis of this rule of ¢ilm al-ishtiqdq (etymology)

that an act is called taklif because it entails kulfa and mashaqqa, not because

taklif in the sense of Kulfa is the aim or purpose of this act. The consideration

of Kulfa is possible only when the term taklif is applied in a majdzi (metaphorical)

sense to a certain act rather than using the term in its haqiqd al-wad al-lughawi
g 2 d

(the essential posited meaning of a word in a language). (125-126)

(2) The second objection is that the Shari¢ knows what a taklif is and what it

incurs, and since it is known that every taklif incurs mashaqqa it follows



that the shdri¢ knows that a taklif incurs mashaqqa. It is, therefore, evident

that by imposing a taklif, the Shari¢ purposes also to impose mashaqqa. (124-125)

Shatibi answers this objection by refuting the equation of the knowledge of

sabab and musabbab with qagd (intention). He argues that even if in this

particular case knowledge of sabab and musabbab is considered as intention

(gasd) it would be considered only as leading to the whole; the intention for
e e

mashaqqa is only secondary. But even within this supposition the position comes
to a contradiction because, even though secondary, the intention for mafada

(mashaqqa) is posited together with intention for manfata (maslaha). Hence

the Shari¢ does not intend mafsada i.e. mashaqqa. (126-127)

Secondly, it is evident from the Qur’Gn and etc. that the Shari¢ intends to
remove hardship. How can it be then maintained that the Shari¢ intends to
impose and remove mashaqqa at one and the same time?

To sum up the discussion, Shatibi maintains that:

"The obligation of muttadat and the like does not

entail mashaqqa as explained. Hence what ne-

cessarily follows from ﬂl_fiis not called mashaqqa;

irrespective of whether the knowledge of its occurrence

necessarily requires it or necessitates the intention for

it." (127)

There is, however, another dimension of the problem. Granted that the Shari¢

does not intend mashaqqa in his imposition of taklif, should a mukallaf intend



mashagaa while fulfilling his obligations or not?

Sharib'i' s general answer is in the negative. The mukallaf should not intend
mashaqqa because the shari¢ does not do so and because the mukallaf's intention
mashaai- shat murall® -

must correspond to that of the Shari€ . Consequently the mukallaf' s intention

should be concentrated on act rather than on mashaqaa. (128)

In details, however, the problem is more complicated when acts and mashaqqa

are looked upon from different points of view.

First, the acts themselves, in this case, can be considered in two categories, those
which are permissible and those which are not so. (133) In the latter case, the
intention to perform such acts is obviously forbidden.  The problematic matter
is those acts which are nothing but mashaqqa in themselves but which the _S__ha_r_i_‘_
imposed as such, as for instance punishment (_‘_‘ic_qtll_)é_’{). Shatibi maintains

that even here the i ntention of the Shari¢ is not to impose mashaqgga as such, but
to acquire maglaha or to remove mafsada by this mashaqqa . Accordingly, the
mukallaf's intention must also be maslaha and not mashaqga as such. Thisis
the reason why ifa mashaqaa (such asa half ngi'l"\:) to give all his property for
charitable purposes) contravenes some g_g@ior_l‘q_a_ﬁ principle in (_i—l_n_ (i.e. the
limitation of such a voluntary distribution fo only one third of one' s property), if

will be deemed as void. (149)

Next is the category of acts which are permissible. These are to be considered

in relation fo mashaqga whether this mashaqgga is ikhtiyari (by man's own choice)



or idjirdri (imposed on man not by his choice). Another point fo be considered
regarding mashaqqa is whether it is so called in SGda or not or whether it is
extraneous to all such considerations. (133) To simplify, we can divide
Shatibi's discussion of mashagqa into the following 3 categories:

1) Ikhﬁy_a"r'i', where the mukallaf intends mashaqqa by his own choice.

2) |dtirarT, where mashagqo is an inevitable consequence of a certain
, ——————————

action.

3) Khariji, where  mashaqqa is neither of the above but rather

falls upon the mukallaf without having any connection with them.
We will deal with these three categories one by one.

Mashaqgqa Ikhtiyari yya

As already mentioned, Shagibf maintains that since Shari¢ does not intend

mashaqqa per se, one must not seek for mashagqga. Mashaqqa ikhtiyariyy4

therefore, is condemnable according fo him. There is, however, one point
where one may argue that a mukallaf may intend mashaqqa to augment his reward on

the assumption that reward is enhanced in commensuration with the hardship

suffered. (125)

Sha.ﬁb'i' rejects this kind of reasoning. First, because, to him, the whole concern
of taklif is with action (¢amal) and this is also that at which the Shdri¢ aims. |t

is, therefore, action and not mashaqga which increases reward. (127)

Secondly acts depend on intentions. The intention must, therefore, correspond

to the infention of the Shari¢so as to produce acts which are intended by the Sharic.



To seek mashaqga, in this case, would be to violate the intentions of Sharic .

This violation cannot earn reward. (129)

In opposition to Shatibi's view a considerable number of traditions are quoted to
the effect that a reward is connected with the hardship of the act, and the
more the hardship the greater the reward. (129-130) Second evidence to

oppose Shdtibi is the situation of arbab al-ahwél (50fis) who try their utmost to

increase ‘azima and hardship in rejection of rukhsa. (130)

Shatibi refutes these evidences on the following grounds:

1. All such reports are akhbr ahdd and relate only one matter. They
do not constitute istiqra’ qat<i. Our concern is Qafiyya not zanniyya .

Hence these zanniyydt cannot invalidate our position. (130)

2. In the final analysis these traditions do not favour the intention of
mashaqqa; rather they stress the acts themselves. The intention to
bring about mashaqqa is a secondary (t&bi¢a) not the primary (matbG‘a ),

concern. (130)

3. Rather there are traditions in which the Prophet reproached those who
opted for hardship. His proscription (nahy) of hardship (tashdid) is so

well known in Sharia that it has become a definite principle (asl qai€i).

(132-133)

4. As for arbab al-ahwal, even in their case it is not correct to say that

fhey intend to bring about mashaqqa only. Their purpose is to disregard
their own huzoz (self-considerations) so as to fulfil their duties
toward God. Shétibi explains this point more fully in the case of haraj.
Haraj is an act which causes an impediment in fulfilling the huziz.

The arbéb al- ahw@l prefer to forego their huztz in favour of their duty

towards God, because of fear or love of God. (132, 147-148)




Mashaqqa IdtirGriya

In general terms, hardship can be seen in three ways. First, there is the hard-
ship which has become part of daily life and is no more called mashaqqa but is
rather expressed by terms such as kulfa, tatb etc.  This is called by Shatibi

mashaqqa muétdd. Second, there is the type of hardship which is not habitual.

it may not be impossible to bear, but it might be so painful as to be too difficult

to endure. This is called by Shatibi mashaqqa ghayr mu¢tdd. The third

category lies on the fringes of the second one. In itself it may neither be im-
possible nor painful to bear, but it becomes an impediment to the performance

of other acts. This is called haraj. (133)

According to Shatibi the first type of mashaqqa is not in question at all because
it is, in fact, not considered mashaqqa. The discussion here does concern the
second type when the mukallaf chooses it for ifs own sake. This type has been
dealt under the category ikhtiyari. If it becomes so difficult as to be impossibie

to carry out, this type is discussed under the category ghayr maqddr.

What concerns the category of idtir&r'f is, in fact, the third type of mashaqqa.

This kind of mashagga is usually either an inevitable result of a certain act, in
that case called M or it comes about from withbuf; neither from the mukallaf's
own choice nor as a result of his action. This kind is discussed further below
under the heading khariji. The category idtirdri thus deals with haraj actions.

On haraj actions, Shatibi's basic position is that they are revoked where they



become impediments in fulfilling essential obligations.
According to Shatibi haraj is revoked in the following two cases:
. LIRS

1) First where one fears being cut off from the Path (al-khawf min
al-inqgitd< Q_J_rm_l;t_qu—'g, That is, when inconvenience in performing
a certain act amounts to abhorrence of it or creates a dislike for one's
obligation, that inconvenience is called l.la_[gi_qnd is revokable. The
revoked acts include all that may cause any harm to occur to one's

body, intellect, property or condition. (136)

2. Second, where the fear of falling short of fulfilling all of one's duties
occurs, or, at least, where one's indulgence in one act comes info
conflict with his other duties or results in neglecting other duties. In
some cases this indulgence prevents one from fulfilling his duty to others.
Thus he stands condemned because he is required fo carry out all his

duties without neglecting any one of them. (136)

Shatibi's argument in‘favour of the above observations are based on evidences
from the Qur’én and I_;l_a_c_i_f_t_b to the effect that "God made this blessed upright
M generous and convenient and by making it so He won people's hearts
and evoked in them love for Shari‘a. If they had to act in a way against con-

venience, they could not honestly fulfil their obligations." (136)

There are, however, instances from the Prophet's own actions (and from others)
when people opted for the harder acts. Nevertheless the Prophet is quoted
frequently prohibiting or promoting the deliberate creation and seeking of hard-

ship.  This poses an apparent contradiction o Shafibi's position.

Shatibi resolves this problem, still maintaining his original position, by concluding
on the basis of an analysis of verses of the Qur’an and of certain ahadith that,

"The maqsid of the Shari‘is that the prohibition be based on some intelligible itla. (138)



Shaﬁb—i' maintains that the ¢illa of the prohibition in this case is the fatigue
or impediment which results from an action and which makes it difficult or tiring
to carry the action on further. In the case of the second situation, the¢illa
lies in the fact that the action impedes carrying out other duties or others’,

. . if . . . .
duties. The contrary is also true; an actfion does not constitute an impediment

in the above sense, it will not be prohibited even though it may be hard.

Shatibi thus concludes:

"|n fine, prohibition based on some intelligible ¢illa is the magstd
of the Shari¢ . Since this is true, the prohibition depends on

there being an€illa both for its affirmation and its negation.” (138)

There is, however, one situation of hardship worth considering. That is a
situation where an obligation involves a risk of losing one's life and yet a person
opts for it. s his option valid? Shatibi examines this situation by asking the
following question: Did the Shari¢ remove mashaqga because it is His right
(M) or because it is the right of the ‘abd? (142) In his answer, Shajibi
rakes into consideration his previous arguments about God's not intending
mashaqaa and observes that "when someone chooses to see the act as a rightdf
(rather duty towards) ~ God, the act is absolutely forbidden, (because God has
removed hardship from religion). But if one regards it as a right of the ¢abd,

it is not absolutely forbidden, but rather be left to one's choice." (143)

In this context Shatibi reconsiders the case of arbab al-ahwal and their like,

the people who choose exiraordinary hardship in preference to = - Shar¢i allowances



or who indulge in certain duties in order fo disregard others. Shatibi considers

the attitude of arbab al-ahwal towards Shar‘i obligations as extraordinary.

Shatibi explains his view by making a distinction between two kinds of people:

1.  Arbub al-huzoz: those for whom carrying out a particular act causes

extraordinary hardship, or for whom not availing of = Shar¢i allowance

means inviting harm. Such people must not carry out an act of this kind

and should avail themselves of Shar¢1 rukhsa.

Shatib'i, however, warns against the other extreme of following one's

huziz absolutely so that one departs from the bondage of ubudiyya. (146-147)

" The true position according to Sharica is a combination of both aspects
with a view of balance(adl); to pursue one's huziz as long as the
pursuit does not interfere with an obligatory duty, and to abstain from

huzuz as long as the abstinence dees not lead to prohibition." (146)

2. Ahl isqat al-huziz: those for whom such acts do not bring about fatigue

and hardship because of their acts being governed by fear, hope or love.
The fear makes the hardship feel lesser; the hope relaxes the hardness of
the act, while the love renders the act rather enjoyable. This group is
so engrossed in fulfilling their duty to God on the basis of fear, hope
and love that they even forget their own huziz. They give up personal

considerations. (147-148)

Mashaqqa Kharija

There is a third category of mashaqqa which falls upon mukallaf from without;
it is neither intended by the mukallaf nor is it a result of any of his actions.

In the above discussed categories, mashaqqa was a necessary part, or a conse=

quence, of mukallaf's intention or action. In the present category, mashaqqa

is khariji (external) to his intention as well as to his action.

Shatibi maintains that the Shari® does not intend the continuation of a mashagqa



as he did not first originally intend to impose it. The only explanation for

the imposition of mashaqqa kharija when it is known to be intended by God,
is that He intends it in order to test and examine the faith of the mukallafin.
It is, neveretheless, understood from the totality of Shari‘a that it is per-
missible to remove mashaqqa absolutely to eliminate the related mashaqqo
and to protect the permissible huziz from being affected by mashaqqa.
Shari‘a even allows preventing mashaqqa before it occurs.  (150) This

permission is known a priori (darGratan) ind;'-n. (151)

Shatibi illustrates mashaqqa kharija with the following: hunger, thirst, cold,

heat, sickness, bodily harm, etc. Removing all of these mashaqqas is allowed. (150-151)

Shatibi, however, observes an important detail. The obligatory nature of the

demand to do away with the mashaqqa differs in two kinds of mashaqqa kharija.

The first is that where the obligatory nature of the removal of mashaqqa is
proven, such as in case of an attack upon Muslims to destroy Islam. In such
cases, the mashaqqa consists of an attack or a possible domination of non-

Muslims.  The obligation to do away with this mashaqga is undoubtedly proven.

In the second kind of mashaqqa kharija, for example, an incurable sickness, its

elimination is not irrefutably demanded. In such a case the imposition of hard-
ship and the endurance of trial must be borne. One must submit to such a

mashaqqa as a qada’ (decree of destiny).

Shatibi sums up the discussion on taklif in reference to mashagqa with the



following three conclusions:

1. Whether mashaqqa falls upon the mukallaf particularly and singularly

(in such a case, colledl\mcshaqqc ,khusso), or falls upon others together

with him or falls upon others because of him, (calledZt%‘lushaqqo Camma ),

in every case, a mashaqga is not required by Shari¢ neither in its essence
nor in the act that leads to it. If there be a conflict between two obli-
gations fo eliminate two mashaqqas, the elimination of a mashaqqa which
is ‘Gmma (general) will prevail over the elimination of oﬂhrgn—oshaqqu

o ) . K
[, khdssa (particular). (154-155)

. ek
2. Mashaqga may be muctdd or kharij ¢an;mu‘tdd. In case of its being
itk e —k

muctad, its removal is not intended by the Sharic just as its imposition

was also not intended. The removal of this kind of mashagqa means

the discontinuation of takl!Tf.

.

In case of a mashaqga whichis kharij ‘anar%\uftad since it is conducive

to disruption in either din or dunya, its total removal is the maqsid of
— —— ——e
the Shari¢.

There is, however, one consideration. The hardship involved in acts
is not the same in all cases; it varies from time to time, place to place
and state to state. This is the reason why the same mashagqa may appear

U ST . o . .l -
to be khdrij can ':nu"rud in certain cases while, in fact, it is mustad.

Shatibi explains this difficulty by saying that a mashaqqa following from a single
act has two ends and a middle. The higher end of ¢+ mashaqqa is such

that when something is added fo it i’ > mashaqqa ceases to be mu<tad.

This does not, however, exclude mashaqaa from being essentially ﬂlﬂ'd__d.

The lower end is such that were something subtracted, there would remain

no more mashagaga atributable to that act.

3. Shari¢a, according fo its requirements, follows precisely the middle

way in its obligations, taking both sides equally. Obedience to law

comes within the capacity of man without necessitating any mashaqqa
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or any leniency.

Now if Shari‘a legislates in view of the mukallaf's deviation from the
middle point to one of the above-mentioned ends, the legislation will
aim at returning the mukallaf to the just middle. But in this process

it will lean on the other side so as to restore a balance.

ol -
Following this line of argument, it is to be concluded that every !kullixza af -

shar¢iyya (universal legal principle) essentially takes the middle position.
But if it leans toward one of the extremes, it will do so because of actual
or possible inclination towards the other end. The tendency to tashdid
(severity) is brought forward to balance the laxity in a mukallaf's

regard for _D_l-ﬂ - The tendency to f_d@fif (laxity) is brought forward fo

balance hardship and severity.

The departures from the middle position, as reported in traditions, must
be understood in the light of the above explanation. This departure is
meant to balance the severity or laxity, whichever the case may be,
inherent in the act, the object of obligation.  Similarly the stress on
piety (warat) and asceticism and the like, when they appear to be
departures from the middle position, should also be taken as an attempt

to balance the laxity in obligation.



SECTION FOUR

AN ANALYSIS OF THE TERM TAABBUD : DISTINCTION BETWEEN
LEGAL AND MORAL AND RELIGIOUS OBLIGATIONS

This section deals with the purpose of the lawgiver in making the mukallaf subject
to the rules of Shari¢a. In other words it seeks an answer to the question of the

nature of legal obligation.

The preceding section discussed the aspect of legal obligations which concerns
the legal command and the mukallaf's physical capability to perform it. This
section deals with that aspect of obligation which has to do with the mukallaf
himself - his intention and motive. The argument here is, again, that legal
obligation is essentially motivated by the maglaha of the mukallaf. To explain

this, Shatibi clarifies and analyses the notions of maslaha and ta‘abbud which

are often considered to be opposed to each other, in reference to obligation.

As elaborated earlier, the notions of zuhd and ikhlgs, as expounded by the _§_0__Fi-s,

loid special stresson tork huziiz al-nafs as a necessary qualification of ‘ubddiyya
or the SUfi understanding of ob|igdtion.3 Shétibi maintains that although legal
obligation also aims at ta‘abbud, yet . : huziz are not denied by ta‘abbud. It
is in fact the conformity of action with the objectives of the lawgiver which is
the real meaning of ta‘abbud. The sense of hardship contained in the meaning
of _t_c&l_fi(obligcﬁon) is not the denial of the necessities of life; it israther

perseverence in fulfilling the obligation and its universality that makes it hard.



The $Gfi sense of ta%abbud is further refuted by the limitation of the scope of
tatabbud in the sense of mere obedience. For Shatibi, this sense applies only
to the ¢ibadat, while <Gddt are governed by maglaha. Since according to him,

in the final analysis, the tafabbud in Sibadat is only one aspect of masglaha,

and maslaha in €adét is not opposed to tatabbud, Shatibi concludes that legal

obligation is motivated by the maslaha of the mukallaf.

The discussion in this section is arranged in twenty problems. The three main
topics discussed are as follows: 1) ta<abbud and the problem of huzoz;

2) €awd’id; 3) the division of obligations into <ibddat and <Gdat in accordance

with the considerations of tatabbud and maslaha.
PR — —ree L

Ta‘abbud and the Huziz

Shatibi opens the discussion by saying that "the legal objective in instituting
the law is to relieve the mukallaf from the stimulus of his passions (hawd) so

that he be a servant of God voluntarily ( ikhtiydran) as he is so naturally

(idtird@ran, by compulsion)". (168)

To prove this point he argues from the Qur*dn and sayings of the Prophet
where following one's passions (hawd) is condemned. (169) He further con-

tends that human experience in society (al-tajarib wa'l-<Gdat) also tellus that

masilib, be they those concerning religious matters or be they mundane,

cannot be achieved by following passions and selfish motives. (170)
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The above position may appear fo agree with the anti-maslaha viewpoint in
denying the interests and desires of the pecple, and may imply a demand for
absolute obligation. It is at this point, however, where Shatibi makes a signi-
ficant distinction. He denies the identification of masalih with shahawdt
(desires), hawd (passion) and aghrad (personal interests). He stresses ’rhot_S_I_mgrE(_J
aims at the masdlih, not at realizing hawd. He does not accept the idea that ’akhdh
ht_:}_fg._cun be equated with hclv_v_&_. (172) In order to distinguish between hawa
and huzlz, Shatibi argues in detail that following the passions is condemned

even in cases where the act concerned is in itself praiseworthy, but this is not

so insofar as bg_z.ii_;_are concerned. (174) The reason is that an action performed
in obedience to the stimulus of passion, obviously, pays no attention to the
Command or Prohibition of the law, whereas seeking fulfilment of i = huz0z and
clg_hﬁiq_is not opposed to the objectives of _S_h_gfli‘g in the above sense. (174, 172).
One can seek huzdz by making them subservient to © - masgGlih which are the
pupose of law. Referring fo the Sofis' states and experiences, Shatibi argues

that by denying b_l_.l;_ﬁi(ll:_rfﬁ these people aim at something praiseworthy; but

by suspending the observance of the legal obligations or by aiming at things which

may bring happiness to them, they are merely obeying the demands of passions. (175)

On the contrary, Shatibi argues that one cannot avoid huzoz in fulfilling legal

obligation. He says furthermore that ikhl@s or more specifically takhlis al-hazz

(purification of hazz) does not mean denial of huziz. The main points of

of Shajib_i' s arguments are as follows:



From the standpoint of hazz, maqdsid may be divided into two types:

-
kmaqasnd as.,hyya (essential objectives) in which the mukallaf has no

hazz and maqdsid tabi¢a in which the hazz is provided. AMaqugld
at-ggliyya means universal necessary obligations consisting of the Five

Masalih. (176) Examples of 1abi‘a are obligations in which the

natural desires (shahawdt) and pleasures are also aimed fo be satiated.

¥ o at- . bl e .
(178)  Shatibi argues that mAmaqa§|d;£ab|<a, the shahawdt are, in
. ol e ol
fact, a means to achieve the maqdsid esllxzu and, thus, no longer

remain ittibac al-hawd. In fact, God knows that din and dunyd are
maintained and well preserved by these stimulii in man which excite

him to acquire what he and his fellow beings need. The desires to eat
and drink are created so that when he is hungry and thirsty, they motivate
him to seek means to fulfil this need. But there are certain desires

which one individual cannot fulfil alone; hence he needs the co-operation
of others. Thus, although each one fulfils his own desires, in fact, at

the same time, he is also, working for the benefit of others. Hence

his seeking of huzdz is,in a sense not entirely a hawd. On the basis of

this consideration seeking of huzdz is made permissible, not pro-

hibited. (178-179)

- .
Through a detailed analysis of{moq&ﬁdfésliyya and tabi<a , Shatibl

demonstrates that in obligations where hazz of the mukallaf is not
the prlmary4gou| (bi’l qasd al-awwal) it is realized indirectly (bi'l qasd
al- i\_q‘rll.). He shows also that where . hazz is the primary goal ,
the act is naturally relieved of hazz, because to seek hazz in this case

becomes part of the obligation. (183-186)

Takhlis (purification) or tajrid (abstraction) from hazz is thus achieved
in those cases where hazz is permitted or demanded even when one is
actually seeking huziz. This occurs for the reason that if the seeking

of hazz is qualified by legal provisions and other such conditions, there is,



in fact, no more a hazz for mukallaf insofar as hazz is a requirement.
LY phdhehhiy o o9

(186)
4. The legal penalties in which there apparently figures no hazz for the
mukallaf, are, in fact, a means fo protect or realize . hazz of the

mukallaf. The penalties are meant to prevent persons from harming
others' maglaha so that masdlih in general are maintained in a better

way. (190-191)

Shatibi maintains that in fulfilling an obligation an act would thus accord either

. o
with aé-muqc'iﬁd?%s,liyya or with a&-muq&gidktﬁbim . If it conforms with

Mmaq&gidgéliyyo, its validity cannot be questioned, no matter whether it be free
from hazz or provide for E. In other words the criterion is the seeking of .

mgq_ﬁﬂ not tark !\_tEE: (196) This conclusion sheds a new light on the notion
of ikhlds (sincerity, purification).  Contrary fo the usual definition of ikhlGs,
which insisted on negation of huziz to be i_liljl_ﬁ_'s_,Shajibf concluded that it is

)
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conformity with‘%oq&ﬁdi&éliyya which draws an act closer to ikhlds al-%mal,

k

and the act then becomes an aci of Sibdda, whether it was originally ¢ada or ¢ibada. (202)

. -
In cases where the act accords with Jaé-maqdsid tabi¢a, the case is somewhat

different. Here the criterion cannot be - tdbica, hence it must be seen

ot

whether the act is connected with iadmaqdsid agliyya. 1f it is so connected,

even though it seeks hazz al-nafs, the act is undoubtedly one of obedience. (207)
This connection is either actual such as a declaration of intention by the mukallaf,
or potential such as acts which are means to the permitted act. If this connection

A=
with(’\asliyya is absent, then the act is simply one of hazz and hawa. (207)



Shatibi explains the matter further by saying that if the seeking of huziz were
the absolute opposite to obedience, it would not have been permissible for any-
one to perform any act of ¢Gda unless there were no intention and effort to
achieve fhe_l.lcgg al-nafs. In fact there is no such command in _S_chx_r_i‘g, nor

is the goal of huziz in al-‘amal al-*adiyya prolibited, even though the lawgiver

always lays stress on ikhlgs. (208)

If the intention toachiewe hazz is denied in al-a¢mdl al-<ddiyya, any

hope for paradise or fear of hell in reference to acts of ¢ibddat would render them

invalid (‘amal bighayr al-haqq). Such a conclusion is obviously absurd in view

of the numerous verses in the Qur'én and of the sayings of the Prophet which
promise reward and punishment for such acts.  To act in hope of reward or with

a fear of punishment is certainly an act of seeking hy;:'__z: (210)

To defend his conclusion, Shatibi, in addition to rational and traditional
criticism, particularly mentions Ghazali's views on huzdz and clarifies his own
position by criticizing. Ghazali (214-215), Shatibi explains that obligations are
divided into two categories. First, there are the €1bdddt, by which one seeks
closeness to God. They consist of Belief ('Im_c':p) and its subsidiaries as funda=-

mentals of Islam and all ¢ibddat. The second category is ¢ddat. Satisfaction

of ‘Gdat obligations means spreading magdlih absolutely, and opposition to
meeting these obligations means spreading mafdsid. The second kind of obliga-
tion belongs to this world and aims at  masalih of the people. The first has

to do with the rights of God in this world. It does not aim to yield masdlib in

—_—- e
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this world but rather in the hereafter. (215)

Now in the first category . « hazz in the hereafter is established and lawful.

The seeking of hazz in this sense cannot be called shirk (polytheism), nor is

it a denial of ikhlds.  Furthermore, even according to Ghazali, the highest
—_—

aim of ‘ublidiyya is nazar ild al-mahbGb (the vision of the beloved) in

akhira, which is also a hazz. (216) In fact Ghazali calls it hazz €azim (great

joy). Also to demand compleie negation of huziz is an impossible obligation.
(216) Seeking ! : hazz in this world in ¢ibaddt such as to perform‘ibadat in
order to earn the praise of the people, or for some strictly personal considerations

like fasting in order to save money, etc., are matters which affect the ikhlag

of ¢ibadat. (218-219)

As to the second category of obligations, i.e. <gdat such as nikdah (marriage),
omm——.

baye¢ (sale), etc., it is well known that the lawgiver intends through these things
the maintenance of the immediate masdlih of the people. Since such is the case,
seeking b_cl_z_z in performing this category of obligations cannot be contradic-
tory to the intention of the lawgiver. Further, if it were wrong to seek these

huztz, the Qur’én and Sunna would not have mentioned them as bein rt of
e sunna g pa

God's Grace and favour. (222)

The distinction in<adat and ¢ib&dat may be observed from the point of view of

niyaba (proxy) as well. Niyaba is not allowed in tibadat, while it is lawful

incadat with the few exceptions where the obligation is specific and individual.




The criterion in this regard is the consideration whether theEl.z_; which one aims
at can be realized by someone else for him or not. If this obligation can be
realized by another, then Mbi is valid; otherwise, not. For instance, in
matters of sale etc. niy&ba is valid, but it is not in matters such as eating,

drinking, marrying, etc. (227)

Since hazz is distinguished from hawa, Sha’.ribi— enumerated three characteristics
of the obligation which provide assurance that the effort to achieve hazz in

obedience to the lawgiver will not reduce one's act to hawda. These charac-

teristics are dawdm (perseverance) (242) universality (kulliya ) and the
generality (“umGm) of the obligation.

It is a test of one's obedience when one has to meet an obligation constantly.
(243) The characteristic of kul_l[ (universal) requires that all obligations, and
each obligation in its entirety, must be met without there being any possibility

of getting exemption from some or part of an obligation. All particulars and

parts of an obligation are obligatory without preference of one above others. (244)
Being ‘Gmm , the obligations are obligatory upon each mukallaf without distinction.
The only exception to this CumGm is the Prophet, in respect to his regular
obligations as well as to his special distinctive privileges (mazdyd) This case is

unique, partly because  khawariq al-<adat (deviation from regular habits) are

often equal to ¢adat in the case of the prophets. Since as a general rule the
acts of the Prophet are obligatory, as models to be followed, and the cases of

khawdriq al<adat are impossible to be followed, the latter must be considered




as special to the Prophets. They are not obligatory to be followed unless the
Sharica explicitly demands so and then only if they do not disagree with

S_b_g_r:i'_@_. (249-266) The main argument that underlies this discussion is that

the extraordinary acts of the Prophet where he appears to be abandoning :@E are

in fact khawariq al- €Gdat in the case of commen men. (269) Since Sharia is

universal, it cannot oblige all men with things which are khawariq. (275)
Invalidity of the khawdrig, however, does not mean that law does not or cannot
be changed. What Shatibi is stressing is the fact that the klawariq do not convey
the sense of legal change; they are rather exceptions to laws of nature. In
addition to Prophetic revelation, Shatibi includes Kashf (mystic revelation) and

rutya (dreams) of the awliyd in khawdriq. (266-269) In order that it

may be understood fully, this discussions requires a rather detailed analysis of the

notions of €Gdat and khawariq, and their relationship to the rules of Shari‘a.

The analysis of ¢dda is presented in the following chapter, as it is more suited to
5 -

the discussion there. Briefly, Shaftibi uses ¢adat both in the sense of habits,

customs and human behaviour and as an opposite term to¢ ibadat. Essentially,

¢ada belongs to the physical world. <Adat are constant; and when some event

happens contrary to €ada it is called kharq al=Gda. Not all of the<@ddt are

constant, however; it is, in fact, only the universals of being which are constant;

Hj
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Shatibl calls them cawa’id mustamirra. Some of these <awd’id are either introduced
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or sanctioned by Sharica, hence called ‘awa ’id shardyya. Others are current

in the practice of the people, hence called cawa’id jariy a. Shari¢a does not
N ~ -

&
oppose ‘awa’id jariy a; in fact, it shows a constant regard for them. There are,
Ik~
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however, variations in the practice of these <adat.  Also they change with

time and place.

ak ok -
A detailed analysis of “awﬁ’idl\shor‘ixzo by Shatibi reveals that maslaha is the

basic consideration both in the change and the continuity of these Saw@’id. In

- k-
the light of this view it may be seen that ta‘abbud toward I\‘aw‘a’id Lshm‘iyyo

is not devoid of huztz and maglaha.

Tatabbud and Maslaha

From the above analysis Sha'ﬁb-i concludes that the essential consideration in
¢ibadat, insofar as the mukallaf is concerned is tatabbud without regard for E\g‘_&i‘
(inner meanings). In¢adat, on the other hand, the essential consideration is

that of M (300) This conclusion is further demonstrated by the following
points of argument. First, from a survey of Shari‘a it may be inductively known
that provisions such as Igh@ (ritual cleanliness) and tayammum (ablution with
dust) in the realm of  .¢ibGdat are difficult to explain, except in terms of
tatabbud. (301) In the realm of €Gdat, it is obvious that such provisions are based
on  maslaha of the people. It is thus inductively discoverable that the lawgiver

relies on a regard for maglaha in ¢addt. (305)

Secondly, in€ibadat the extension of the scope of tatabbud is not intended. (301)
In other words, the obligation is limited to the specific commands comprised in

£ibadat. This is why no explicit reason is given for promulgating such

commands. In the case of <adat, on the contrary, the extension of the rules is
the purpose. Hence the lawgiver generously explains the rules of law relating to

¢gdat in respect to their Silal (reasons) and hikam (wisdom). (306)




Ta¢abbud and matnd/maslaha, however, are not opposite terms for Shdtibi. He

characterizes ta‘abbud by various statements: "al-ruji¢ ild mujarrad m& haddahu

al Shari¢" (recourse only to what the lawgiver has determined); (304) Al-inqgiyexd

li ‘awamir Allah" (being bound by the commands of God). (301) "M3 huwa

haqqun lillah khdssatan" (that which is the exclusive right of God). (315)

"Raji €un ild ‘adami md<quliyat al-ma¢nd (that which refers to the non-

intelligibility of its meaning). (318) Shdtibi defines ma ¢ nd in this context as

follows: that is "dabtu wujth al-magalih" (to define the aspects of masalih). (308)

The distinction between ta‘abbud and ma<nd or maslaha occurs initially in

reference to the question whether the reason for a command is intelligible or not.

If the reason is intelligible, the command is based on ma‘nd; otherwise, it is
tacabbud. (314) This explanation is as yet insufficient, however, because the
"intelligibility" needs further to be qualified. Shdatibi explains that "intelligibility"

applies where the mana or maslaha can be extended as an¢illa to other similar

cases. If the ma‘nd is extendable, it will still be taken as ta‘abbud. (309)

To illustate,

"The requirement of dowry in marriage is one of those matters in
which the human reason cannot understand (determine) the specific
masalih in these commands, so that they could be made analogous
to other cases. We know that the required conditions in marriage
such as that of the guardian and the dowry, etc., are laid down

to distinguish marriage from fornication (sifgh). . .But (if they are
considered as being the Cilla of marriage ) they are but general
principles just as humility and submission to the Sublime are the

reasons for the obligation of €ibadat. This amount (of <illa is not

sufficient to establish an analogy, to extend the above rule to

further cases; so that one might say that were a distinction between



marriage and fornication to be established by some other factors, the

above conditions would no more be required." (308)

This explanation implies at least two things: one, that tatabbudat according

to Shatibi, are absolute obligations in the sense that they must be fulfilled
without asking for the reason, and second, that ta‘abbuddt cannot be made the
basis of analogy. Shafibi seems to be siressing the second implication, rather
than the first. In other words, he isimplicitly arguing that the absoluteness

of obligation in matters of ta<abbudat is maintained only in the sense that they
are not to be extended. There is no denial of ¢illo; in fact it is only after the
search for an ‘illa in the command that one can decide whether the¢illa given
or implied is general or specific. What is denied is the extension by ti‘_lzl_
and qiyds. The denial of _'rg:l_?_[ amounts to placing a limitation on the scope
of application of these commands. It is in the sense of specifically limited command
that tacabbud is spoken about in this context. As Shatibi himself says, "In all
those matters where a consideration of tatabbud is established, there can be no

E_fﬂ‘ (deduction, extension by analogy) from them." (310)

Sh'éﬁb-i, however, also accepts other senses of tatabbud in addition to the one
mentioned above. He explains that even matters, where the consideration of
meaning without ta¢abbud (n the sense mentioned above) is established, are ﬁot
free from tacabbud (in the general sense of the term). (315) This general sense
of taabbud is demonstrated by the following considerations. First a mukallaf is

bound to obey a command because of the sense of demand (igtidd’) and option

—ee



(M) imposed by the command, not because he finds in it a certain maslaha. (311)
Second, even if a decision about on_‘ilk:l_ is taken, this process does not assure us

that the Silla decided upon is the only illa of that command or that it is the only
maslaha to be realized. This state of indecisiveness (m) is removed by

recourse fo tafabbud. (312)  Shatibi further explains that qiyds means a search for

an Silla only insofar as it is ordinarily possible. Qiyds does not exhaust all the

¢ilal; it is rather based on the most probable (ghalbat al-zann) €illa. On this

basis 'qadd’bi’l tataddi' (judicial decision by extension of the original ruling)

is not contradictory to ta<abbud which, here, means ' not based on reason' . (312)

Third, the obligations are known fo us in two ways: either through well-known

methods. such as. ijma¢, nags, ishdra, mundsaba etc., or through instances where

none of these methods can be applied. The obligations of the latter kind are known

only by wahy (revelation). In this category of obligation the absence of ¢illa

and tacaddi within command demands tefabbud only.  This ta‘abbud means to

stop at the point where the shari has defined the limit; if the<illa is not given,
tafabbud demands that the command must not be extended by qiyas. (313)
"A maslaha is so from God in such a manner that it is verifiable (yasdiqu) by

human reason (_‘9_1|) and reassuring (tajma’inn) to the soul (ggf_s)“. (315)

The takalif can also be viewed as rights of God. In this sense they become
tatabbudi. Shatibi, however, regards ta‘abbud as a general sense of the rights
of God. He divides these rights into three categories. First are those rights

which belong exclusively to God, such as the ¢ibdddt. Second, are those rights



of God which involve the rights of men as well, but the consideration of the
former dominates. The third category consists of those rights of God in which
consideration for the rights of men dominates. It is to the last category that

maslaha or ma<nd belong directly, and hence this category is not essentially

ta‘abbudi. (318-320).

Shatibi clarifies the distinction between ta¢abbud and M, and €ibdddt

and ¢addt from the point of view of h'_ug;gg_(rights). He says that the right of

God means a situation "where it is understood from Shar¢ (law) that the mukallaf
has no option (khiyara), whether the ma‘nd is intelligible or not." (318) The
right of man is defined as "what refers to his (man's) T@i_b in this world". (318)
The 'P_E_S‘__’_l_'_l," in the hereafter are generally rights of God. Thus ta‘abbud means
something, "the meaning of which cannot be specifically understood”. (318) In

view of these definitions Shatibi concludes that cibadat essentially refer to the

rights of God and ¢adat to the rights of men. (318)



SECTION FIVE

THE MUKALLAF'S MAQSID IN LEGAL OBLIGATION:

Analysis of the term niyya

So far the discussion has been concerned with the objectives of the lawgiver.
This present part discusses the objectives of the mukallaf. On the whole these
objectives have to do with the intention of the mukallaf and its effect on the
validity or utility of the act. The discussion is arranged in twelve problems.

At the end is an epilogue on the problem of knowing the objectives of the law-

giver.

The main points for discussion are the following terms: niyya (intention) and

maq@sid, takalif and jalb al-magalib (to seek maglaha); maslaha and tahayyul

(seeking legal devices to escape the severity of the law).

Niyya

Shatibi opens the discussion by saying that ngcts are (judged) by niyyat (inten-
tions)." (323) Thusan interrelation between 'act’ and 'intention' is estab-
lished. But this raises a question about the details of this relationship. Does

it mean that intention without act and act without intention will not be considered?
Further, what is intention? By intention of the mukallaf does one mean the
correspondence with the intention of the lawgiver in that particular act or some=

thing else? It may be noted here that Sh&fib-i uses the terms niyya, c_ﬁs,ii, magsid,



ibtighd interchangeably, all of which have the sense of English "intention".

The relationship of niyya and act: Shatibi says that the maqasid make a distinc-

tion between ¢Gda and ¢ib@da. The same act, such as the act of prostration, is

¢ibada according to one intention, but it is not ¢ibada according to others. (324)

Thus acts are judged by the intention of their authors. SthEbT, however, main=-

tains a distinction at this point between al-ahkdm al-wad<iyya and al-ahkdm

al-taklifiyya. Al-Tak[ifiyya are those rules of law which come info effect by

the declaration of the lawgiver. They are declared to be ’amr (command), or
nahy (prohibition), etc. The five well-known values of obligatory, recommended,

etc., belong to this category of rules.  Since al-ahkdm al-taklifiyya produce

direct obligations, a necessary condition for their being fulfilled is the intention of
the mukallaf to do so.  Wad‘iyya are those rules which are not the effect of a
direct command but which become effective because they are auxiliary to direct

commands.

With the above distinction in mind, Shafibi says that if an act is connected with

a qogd, af-ahkdm al-tak!Tfiyya become effective in connection with this act.

e
If the act is performed without a definite intention, Mvabkamzfcklifiyya will

not be effective.

One possible objection to this position may be drawn from the cases of acts done
under ikrgh (duress) and hazl (joke) where the intention of the mukallaf is not
connected with the acts in question, yet, juridically the acts are considered to

be valid. (325) Shatibi's answer to this objection entails very significant



points of philosophical interest. In brief, he seems to be maintaining a distinc-
tion between two standpoints of deciding the validity of an act; from the stand-

al . A
point of religion and morality the act is subject to,akdm taklifiyya and here the
n n

intention must correspond explicitly with the act, otherwise, the act is not valid.
From the juridical standpoint, in cases other than ¢ibddat, expression of intention
and its correspondence with the said act is not a necessary requirements; an act is
valid and subject to juridical consequences even in the absence of a corresponding

niyya.

The source of confusion has been the question of consideration of niyya in the
above cases of duress and joke. The Pb.').'g' here, is not lacking in an absolute
sense. Shatibi, therefore, begins his answer by explaining various senses of the
considerations of niyya. In its general sense, M(in the sense of volition)

is a necessity ("m“) for the validity of an action. This is so because

the doer of an action insofar as he is mukhfar (one who has a choice, freedom of
will), has intention implicity necessarily in his action, whether his intention is
to be obedient to the command of the lawgiver or not. From this standpoint
intention is absent only in such cases as, for instance, when a certain action is
performed byé n@’im (a.person in sleep) or by a majnOn (an insane person).
Having no ikhtiydr, individucls in these states, are nof mukallafin. Those acts
which are done with ikhtiyar, however, cannot be considered as lacking niyya.
Hence acts performed under duress or as jokes will be judged, juridically, by
such intentions. This sense of the consideration of niyya is from the standpoint

- o~
of,\abkém ‘\wcgl‘iyya . As has been explained earlier, from the standpoint of
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wagtiyya, an act becomes valid and its juridical consequences are effective, if
the necessary conditions of the said acts are fulfilled, even though a correspond-
ing niyya be absent in that act. For instance, if a person returns the deposit

to its owner, even though unwillingly, juridically his act of returning the deposit

is valid. (327)

Unlike the above-mentioned general sense of the consideration of niyya, the
consideration in the special sense demands the intention to obey law. In this
specific sense the consideration of niyya becomes a necessary condition for the
validity of an act in cases of ¢ibadat. It is also necessary when one wants o

transform all his acts, ¢ibaddt or ¢adut, into tatabbuddt. Free actions (al-a‘mal

al-dakhila tabt al-ikhtiyar) can be changed into ta¢abbudi, if the intention of
obedience accompanies them. This sense of consideration of niyya is from the
standpoint ofMéklfﬁyya . As discussed earlier, from the standpoint of

taklifiyya an act becomes valid and the jazd’ becomes effective only if the act

is accompanied by the intention to obey the Shari¢.

The niyya of obedience is understood as meaning that the intention of the mukallaf
in performing an act will be in conformity with the intention of the lawgiver in
instituting the law, i.e. with the maslaha of the people. (331) From this stand-
point any act by which one intends what is unlawful, becomes void (batil).

The reason for this judgment is that things are allowed in order to achieve maslaha
and remove mafsada. A contrary intention with respect to these lawful things
would be equivalent to seeking mafsada and preventing maslaha which is contrary

to human interest as well as to Shari‘a. (333)



In the light of above discussions, acts may be of the following four types. First
there are those acts in which the act and the intention both conform with fhe-
objectives of the lawgiver. Second, there are those acts in which both do not
conform. Third there are those in which the act conforms, but the intention does

not. Fourth there are those in which the intention conforms, but the act does not. (337)

The legal value of the act in the first and second type is obvious. In the third
type the doer will be considered disobedient only for his intention but not for his
act. In other words, he has violated the right of God, not the right of men. (338)
If a man knows, héwever, that his act conforms to the objectives of the lawgiver,
although his intentions do not, then he is to be the more blamed because he is

taking advantage of his act for some other objectives. (339)

In the fourth type, if the doer of the act knows that his act is contrary to the ob-

jectives of the lawgiver then his conduct is similar to ibtidac (bid¢a, innovation

in religious matter). Bid¢a as such is madhmGm according to Shc‘:.ﬁbf. He does

not accept the judgment of bid‘a made by some scholars. What is called bid¢a

muharrama or bid‘a madhmGma is understood by Shatibi in reference to the second

type of acts above where intention and act both are contrary to the objectives of
the lawgiver. (340) In bid‘a per se the intention conforms but the act does not.
Shatibi, however, excludes those cases where the doer does not know that his

act does not conform. In such a case he will not be regarded as disobedient, but

his act will still not be considered as compliance (imtithal). (342)



Jalb al-Maglaha

It has been mentioned above that jalb al-maslaha within the limits of shoii‘a

becomes a necessary requirement of niyya .6 The act of seeking maglaha occurs,
however, not always in isolation; often it is connected with other acts as well.
Hence the questions that need be considered in regard to igl_b al-maslaba have
to do with the following situations: striving for maslaha when the result will be

harmful to others, and secondly, striving for maslaha for someone else. (348)

Shatibi devides the situations where one's own maslaha may be harmful to others
into eight types of cases, according to the types of harm done. Harm may be
general to the whole community, or may be specific to someone; it may be
inevitable; it may be avoidable, etc. (349-362) The main principle upheld

“in these discussions is that if there is an alternative fo harm, the bad result
must be avoided.  Disregarding an alternative would mean that harm becomes
the only purpose of one's action. (349) Furthermore, striving for maglaha even
though it may be harmful to others will be allowed if there is maslaha for more
people than are harmed. The right of striving for maglaha will be given preference
to the consideration of avoiding harm if it is well known that a prohibition to

strive for maglaha will cause harm to the seeker. In cases where the seeker him-

self does not meet any harm but engages in efforts to achieve maglaha that

customarily lead fo harm, it must be seen whether this potential harm is qaf¢i

(definite) nadir (rare) or zanni (probable). A man will be prevented from striving
— R

for maslaha only if the harm done fo others is cop<i. (348)



The second question that needs to be considered in regard to jalb al-maglaba

is that of seeking the maslaha of others. As a general rule Shdjib-i_ states that

if some one is obliged to seek his m_a.s_al_ib, it is not obligatory for others also to
seek his T&sﬂ'\ (364) This rule is similar to the rule of _rlilﬁ_bﬁdiscussed
earlier. The main points that Shatibi brings forth in this discussion serve to show
that no man is under obligation to fulfil the specific obligations of others. We
are not concerned here with the obligation of ¢ibadat, as was made clear earlier
in reference to niydba in thaffihc'ﬂél cannot be fulfilled by proxy. The obliga-
tions under discussion are those that concern this world. Such obligations, how=
ever, become binding upon others when the original mukallaf is unable to fulfil
them, although they are necessities for him. For instance, the following obliga-

»

tions which aim at striving for . masdlih of others,can be justified in terms of
the above explanation: Zakat, lending money,’ burying the dead body, looking
after the affairs of minors and the insane, etc. Among thése obligatiens-eie~_—
some which are general (or public) (k_i@);é) and some which are specific (‘ala
al-ta¢yin) and individual obligations. The specific obligation cannot be fulfilled
bl)./ proxy. Insuch cases an individual is required to seek masalih for others, but
only if his own magalih are not affected. A situation meeting this condition

is possible if either the individual is capable of fulfilling his own as well as
others'obligations, or if other people are looking after his maslih. If he cannot
fulfil both his and others' obligations at the same time, his obligation to others

will give way in instances of particular obligations to a particular person. His

own maslaha is to be preferred to others. If the matter at issue is a general
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obligation to others, then others must look after the individual's obligations while

he fufills his duty. (364-368)

Sh&ﬁb'i-' s conclusions regarding the above two questions of striving for maglaha

are very significant to his legal philosophy. He seems to admit that by doing good,
or irying to do good, i.e. to strive for one's rm, one may also actually do
evil, i.e. to harm others. This would make " = shari‘a in some instances result

in evil deeds. To rectify such a consequence, Shatibi stresses that obligations

be undertaken after considering their ends and consequences, and not on their
appearance of good or badness.  Furthermore, the goodness of obligations, or the
ultimate criterion of maslaha, is good of the larger number of people and harm

to less of them. If the good of the few is harmful to many, it no longer remains

good.

The above conclusion shows that in Shatibi's legal thinking there are certain
elements which imply law's consideration for society rather than being an individual
commitment towards the lawgiver. In fact, Shatibi even implies that by disregard-
ing the social implications of the legal obligation, one's individual commitment

to do good may result in evil.

Shatibi's view of legal obligation as also a social obligation is further explicated
in his conclusions regarding the situation where one strives for the maslaha of
others. If a person has devoted himself to look after @ .- masélih of society it
becomes a kind of societal obligation for others to look after masdlih of that

individual.  Shatibi states that this is why the obligation to pay zakat is
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prescribed; mutual lending of money is allowed; and looking after the mainten-
ance of wife and children is required. In all above cases the individuals in

question, e.g. the poor in case of zakdt, and wife and children, are unable to
look after their own masélih, either because they are occupied with serving =

magdlih of others, as in case of wife, or they are simply incapable of doing so.
Tahayyul

Shatibi defines hila and tahayyul as follows: " When a mukallaf uses certain

means in order to escape an obligation or to make some forbidden thing permis-
sible for him, this use of means which causes an obligatory thing to become apparently
non-obligatory and a forbidden thing apparently to become permissible, is called

hila or tahayyul". (379) These means are either apparently permitted in

Shar¢, or are not permitted. They work either by rendering a rule inapplicable

or by transferring the consideration of the matter at issue. (378)

Tabaxxul, according to Shajibi—, works on two premises: 1) it strives fo transfer
the value of one legal act to another legal act externally, i.e. merely on the
basis of apparent similarity between the two acts. 2) It disregards the inner
meaning (i.e. maslaha), of the acts on the basis of which the acts were originally
intended by the Shdri¢ , and by doing so reduces the value of these acts to be
means to certain other acts, whereas they were meant to be the end.  Shatibi
illustrates it with the following example: Someone wishes to sell ten dirhams

in cash for twenty on credit. Because of the prohibition of usury, such a trans-
action is not allowed. This person evades this prohibition by the Followingl;ﬁ_lu.

He buys a piece of cloth for ten dirhams and sells it for twenty on credif. To

refer to the above premises, he transferred the value of the act of selling the cloth



(which is permitted) to the selling of dirhams (which is prohibited) only on the
basis of their external similarity (both are acts of selling). But he disregarded
the maglaha in both acts; he rather used the ma;'luba of one act, i.e. to earn

profit in selling cloth, as a means to achieve his own end.

In the light of the above expalanations Shatibi regards tahayyul as unlawful on
the whole. (380) He supports his argument from the Qur’an and Hadith. He
contends that rules of law are made for i::c magilih of the people; hence acts will
be judged according fo their relation to magalih because that is the objective of
the lawgiver. If an act is based externally and internally on lawful grounds, it is
evidently a valid act. On the other hand, if it is externally lawful but the

moilaha of that act is against a legal base, it is not lawful. (385)

Shatibi stresses that legal acts are not intended (maqgGda) for their own sake,

but for their madni which are ir > magalih. The magilib gained in SGbaddt are
closeness to God, devotion to him alone with submission and humility and conforma-
tion of the heart and other parts of body in obedience to him. If these masalih are
not sought, even i ‘ibadat become unlawful. There isa clear instance in the

case of salat done for the sake of ri*d al-nds (to put up a show for the people).

Such salat is not lawful. (385)

In view of the above explanation hiyal (p. hila) are of three types. First come
the hiyal of the hypocrites which are unanimously regarded as void and illegal. (387)
Second are those hiyal which are unanimously held to be lawful such as uttering

phrases of unbelief under duress. Sh'ajrib—i-, here, however, excepts from this rule
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the case of one who uses the confession of Islam to save his life. In their

motives both cases are similar, for both aim at a maglaha dunyawiyya. In the

latter case, however, since the real intention is different from that of a hila , i.e.
one confesses but does not believe in Islam, he is seeking a mafsida in the here-

after, and hence the use of the confession is not lawful. (387)

The third type of hiyal are those the legal validity or invalidity of which cannot
be decided as clearly as in the above types. Neither is it clear that such biyal
agree with the intentions of the lawgivernor can it be said that they oppose it.

Hence it has been controversial. Shatibi illustrates this type wi th two cases;

nikah al-muhallil (marriage of a divorcee with a person other than her husband

in order to make remarriage with the husband lawful) and M‘gl__:ﬂg'_l_ (sales on
credit). Shatibi finds it impossible to decide in favour of or against the practice
of those two hiyal. He is of the opinion that those who regard this type as for=-
bidden, believe that it is against *.-o maglaha, or in other words, isan internc tional
violation of Shari‘a. He disagrees with this conclusion. (388) Shatibi only
provides the arguments of those who are in favour of these two b_ila_l, but does

not give his opinion in favour or against them. (391)

CONCLUDING REMARKS

Having investigated Shafib'i-'s doctrine of - - maqdsid according to his own formu-
lation and the structure of his own presentation, we are now in a better position
to infer the basic components of Shatibi's concept of maslaha and its significance

in his legal philosophy. What follows is not a conclusion in the proper sense of



the word, but rather a reconstruction of Shatibi's concept of maslaha from his

own statements presented above and their implications.

As must be evident from Shatibi's definition of maglaha and its various aspects,
the essential element in his concept of maslaha is the consideration for and
protection of the necessities of human life. The five aspects of t' @ maqdgid
serve further to establish this point. The first aspect reveals the necessary
relation between human needs and maslaha and sets out further details of these
human needs in dif.ferent areas. The second aspect discusses intelligibility asa
qualification of legal commands, which implies that a major role is allowed to
human reason, in the interpretation, justification and extension of the rulings of
e ilﬁrf_a_. The third aspect discusses the doctrine that harmful things which
impede the satisfaction of human needs are revokable. Contrary to the views of
the s0fTs and some jurists the maslaha of man or the goal of law does not result
in the negation of these needs. The fourth aspect reveals the meaning of obedience.
In its narrow sense, obedience means to comply without asking for the reason lying
behind the command. This meaning of obedience applies essentially to the
GbsdGt. The other areas of life, for which Shatibi uses the term ¢&ddt, are based
on maglaha. There is a second meaning of obedience, therefore in which
obedience signifies fo conform to the objectives of the lawgiver, or to obey the

intent of the law. This sense applies both to ¢ibddat and ¢adat, but implies that

obedience in matters of‘ibadat means ta‘abbud and in matters ofaddt to follow
maslaha , because these are the objectives of the lawgiver. This point is
S e

elaborated in detail in the fifth aspect of the maqgdsid.  The basic components
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of Sha.tibT‘ s concept of maglaha are, therefore, the following: 1) the considera-
tion for the needs of man, 2) the rationality of low and the responsibility of man,

3) protection from harm, and 4) conformity with the objectives of the lawgiver.

The jurists preceding Shatibi had divided maslaha info daruri, h&if, and tahsini
types only to reject the latter two as less satisfactory bases of legal reasoning.
ShagibT, in contrast, sees the latter two categories of maslaha as layers or zones

that are meant to protect the dariri type; they complete and supplement darGri

maglaha.  The rejection of the hdji and tahsini categories may not immediately
affect darGri maslaha but, eventually, such a rejection may disrupt the darGri
type as well. This structural approach to maslaha makes Shatibi's conception

more integral than that of others.

Shatib-i', however, distinguishes between two conceptions of maslaba. Maslaha
fﬁa;lcbahg;yawiyya, which does not look

as conceived in¢dda is essentially « |
Ia— e N

beyond this world.

Maslaha conceived in connection with shari‘a takes into consideration r'@¢maglaha
P e ——

at-ukhrawiyya in addition to moslahaldunyawwya. Another factor that distinguishes

A

the conception of maglaha in shari%a is its simple and abstract nature. Maslaha

in<dda, although conceived as not-mixed, yet is found always to be mixed with
mafsada and non-maglaha. In ¢dda, e maslaha inan act is determined by weigh-

ing the elements of maglaha and mafsada; whichever dominates gives its name to

Y i .. . . .
that act., Maslaha shartiyya does not reject this process and the conclusion drawn

from it, yet as, rﬁailchu as%iar‘iyya constitutes a legal obligation, it accepts only
Al



the dominant aspect as a requirement of obligation and rejects the other part for

this purpose.

P
The relativity of maglaha in<dda and definition o&mc;laba shar€iyya in reference
Tc

. al- - -
to domindﬁngAma§labu ¢Gdiyya is fundamentally important in Shatibi's legai
"

thinking. Such a conception of maslaha gives him the means to free Islamic legal
theory from the rigidity with which traditional view had invested it on both the

conceptual and the methodological level.

On the conceptual level there were two main deterministic factors that discouraged

any trend towards adaptability in Islamic legal theory. One of these factors was
theological determinism springing from the concept of God as Omnipotent and
Absolute Authority. The negation of causality in relation to God's actions and
the denial of man's free will provided this determinism with further rigour.

Shatibi's conception of legal obligation which takes ¢@da

into consideration along with Shari‘a, making maslaha the common element of
the two, provides justification for man's responsibility for his legal acts, a res-
ponsibility that theological determinism would deny. The distinction between

¢dda and sharifa as two different aspects of Divine Will, is a further attempt to

solve the dilemma which theological determinism creates for Islamic law. The
theological understanding of God's Omnipotence, which demands, by necessity,
no disjunction between God's willing something and the actual occurrence of
that thing, forced most of the theologians to hold that legal commands are not

necessarily backed by the Divine Will; otherwise, they would be actualized

immediately.



Shatibi rejected this mode of thinking. He emphasized that there is Divine Will
behind legal commands, but this Will is Lcls_h_r:i_‘iund, thus, distinguished from
the type of Divine Will which is M Man is not involved as an agent in
the actualization of God's _t_cic_vﬁif Will, bu* he is involved in God's Eﬂﬂ‘_?
Will. Since man is a mukhtdr, the actualization of legal commands depends

upon his choice. This position upholds the responsibility of man in legal acts;

yet it does not reject the connection of Divine Will with legal commands.

The second deterministic factor was mora! and ethical and was introduced to
Islamic thought by sifis. The sGfis viewed the whole concept of obligation as
devotion to God even to the extent of denying the necessities of human life.
This attitude resulted in virtual neglect of the major part of ‘Gdat as being huziz
pursued for the sake of zuhd. Inrelation to ¢ibddat their view of obligation
demanded ~much more than formal fulfilment of the requirements in law for the

sake of ikhlds. Zuhd and ikhlds thus constituted the basic elements of the sGfi

concept of obligation which they termed wara$

In his analysis of ta‘abbud and huzdz Shatibi shows the irrelevance of ethical

determinism for legal obligation. Taabbud means conformity with the objectives
of law. Legal obligation does not demand more than what law has specified,
and any additional requirement above and beyond the specifications of the law

cannot constitute legal obligation.

Shatibi's concept of maslaha freed Islamic legal theory from its traditional rigidity
! 3190

on the methodological level as well.  On the methodological level the question



of how to apply and extend law to new situations was hampered by theological,
linguistic and logical factors. On the theological plane, major opposition to
maslaha came from the denial of cause (¢illa) in legal reasoning. Shétibi
—f —— .

tried to solve this problem by distinguishing between the af¢dl and the awdmir
of God. He argued that¢illa can be attributed to God's abkdm and His awdmir,

if not to His akal. Secondly he demonstrated that the Qur'an even mentions

%illa for specific commands. Thirdly, after making an analysis of Divine

legal commands, Shatibi concluded that these commands not only have a purpose

and motive but also that this purpose is maglaha.

On the plane of language legal formalism and literalism had been acceptable
to jurists in general. Even the method of analogy and interpretation by implica-
tion, in the final analysis, inclined towards literalism. Shatibi rejected this

k

the significance of meaning, more precisely on contextual meaning, rather than

ok -
method in two ways. First, by his theory of dol&la:éliyya, he laid stress on

the letter of the law. Second, he emphasized that even in interpretations by
implication the maqgsid of the shari‘a should be the basis of reasoning. Such an

interpretation required induction rather than deduction in the process of legal

reasoning.

On the plane of logic, the fear of arbitrariness had become a major source of
rejection of masglaha. By giving substance to the concept of maglaha through
conceiving it as a structure and confining it to five specific areas of human needs,
Shatibl defended the concept against its becoming merely personal and relative.
Moreover, by suggesting that maslaha is based on istigra’ rather than the method

of analogy from par ticular to particular, Shatibi argued that maglaha is based



on surer grounds. The proponents of analogy argued that a decision reached by
analogy having been deduced from a specific ruling of a legal text logically
constituted xcg‘fn. Reasoning in terms of maslaha provided only zann. Using
the same terms, Shafibi argued that the method of analogy led, at the most,

to ghalbat al-zann, and not to yadin. A decision in favour of one€illa does

not remove the doubt that there may be another ‘_i_l_l_g_which is more valid.

Secondly there is no way to ascertain that the €illa for which one has decided
is also the one in the mind of God. These decisions are based on one's best
judgment which amounts to probability, not to certitude. If this be the case,

a ruling based on induction is more valid than one based on deduction from one

particular ruling.

In the light of the above analysis we can discern a trend towards a view of Islamic
theory by Shagib? that permits adaptability.  His understanding of maslaha as

a principle of adaptability to human needs is based on certain distinctions that
evolved out of his analysis of the concept. The most significant among these
distinctions were those between ¢dda and shari‘a and between <adat and ¢ibadat .
For a better understanding of Shatibi's view of legal theory these distinctions

need to be further analysed.
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NOTES: CHAPTER VI

The numbers in the parenthesis in the text of this chapter refer to the
following:

ShatibT, Al-Muwdfaqat, Vol. Il (Kitdb al-maqasid), ed. and
comments. Daraz, (Cairo: Mustafa Muhammad, n.d.)

See above Chap. IV, p. 191ff.
See Chap. VI, p265ff.

Kwame Gyekye, “The Terms 'Prima Intentio' and 'Se cunda Intentio’
in Arabic Logic", Speculum, XLVI,| (1971),32-38, also suggests that
the term ala al-gasd al-awsmal should be translated as 'primarily',
Uinitially™, or 'directly’ instead of 'in the first intention'.

See p. 373ff.

See p. 349.
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CHAPTER VI

CONTINUITY AND CHANGE

In Chapter V we noticed that in his fatdwa, Shatibi accepted 14 cases of social
change and rejected 23 others. Among the rejected cases 12 belonged to changes
in Sibadat and 11 to changes in laws relating to family, property, and to con=
tracts and obligations. He rejected changes in “ibadat because he considered
them to be bid<at. He rejected changes in cases of laws relating to family and
property where they amounted to either confusion or violation of the individual
right of ownership and partnership. He rejected changes in cases of contracts and

obligations where they hampered the freedom of trade and commerce.

The fact that Shatibi did not accept or reject social change in toto and further,
that he distinguished among various cases of change, indicates that Shatibi had a
clear notion of change and of the interaction between social and legal change. In
fact, as we shall see, in Shatibi's legal thinking social change and legal change
are so much interrelated that one cannot be understood without the other. Although
this relationship makes Sh&tibi's views on change importantly relevant to the pro-
blem of our dissertation, yet this complexity renders the analysis of his concepts
much more difficult. This chapter, nevertheless, attempts to outline Shatibi's

concept of social and legal change in Al-Muwdfaqdt and Al=l<tisam.

In reference to Shatibi's terminology, this chapter will deal with the following

concepts: Shari‘a, ‘Ada, bid¢a, and ijtihad. An analysis of the term shari¢a




reveals Shatibi's concept of law in reference to change. The concept of ¢dda
explicates the notion of social change and its relation to law. Bid¢a presenis a
concept of legal change which is generally linked with social change. The con-

cept of ijtihad explains the interaction of social and legal change.

Shari¢a

ShatibT has defined most of the essential terms which he uses, but a definition of
Mﬁg does not seem to be attempted. An understanding of a term can, however,
be obtained from other words used as its opposites or used in connection with it. ]
Accordingly, we find that Shatibi' s concept of m is associated essentially

with the notion of "revelation".

On the epistemological level the terms :«_:_gl_(human reason) and hawa (desire) 2

are used as terms opposed fo Shari¢a. Ontologically Shari‘a is contrasted with

kawn (being) 3. This semantic opposition has significant implications for the con-
cept of ilﬁlﬁ. Firstly, it indicates that law is not arbitrary and merely based

on personal likings. Secondly, the values on which Shari‘a is based are not deter-
mined by human reason. Thirdly, it implies that being opposed to kawn which is
changing, §llo_r‘:i'i:| is eternal and abstract. Sh&tibT distinguishes between kawn and
Shari¢a also as two different aspects of Divine Will. Kawn is the expression of the
creative aspect of Divine Will, and S_th-i‘_g is the expression of the legislative
aspect. This distinction implies that in the first aspect there is a necessary connection

between will and the occurrence of an event. This connection is not implied,



JS66

however, in the Legislative Will. The details on this point have been discussed

earlier.

The term S__h_a_ri‘_c_: is also used as synonymous with wahy (revelation) 4. Since wahy
is a process and shari‘a is not, the synonymous use of the two makes sense only if
we understand §bgi__‘q as the substance of the process of wahy. As for explanations
of the term through synonyms or substitutes for it, the Qur’Gn is equated with the
Shc:r'i"c:.5 The application of the term is also extended to l;lc@_fb of the Prophet,
the Sunna of the Prophet and that of his companions; 6 but whereas the rulings in
the Qur>@n are certain (qat¢i), in general and in details, the Sunna is certain only
in general and is but probable (zanni) in detail . 7 The absolute and original

Shari¢ is AllGh only. The Prophet, muftis and mujtahids are also considered to

be shari¢s by Shatibi, but they function on God's behalf, 8 and not in their own

right.

The characteristics of sharia that Shatibi has enumerated are the following:
shari " d ' g

blessed (mubdraka) 9, Arabic ]0' general (ummiyp) ”, universal (¢amma; kulliya) ]2,
15

.

liberal (samha) ]3, convenient (sahla) ]4, protected (ma¢ Gma)

The other terms that are associated with the term "Islamic law" are figh and usol

ol-fi_qh.

The term figh is used by Shatibl more in its literal and essential meaning than in the

technical sense. The phrase figh al=sharia 16 as used by Shatibi may mean "under-
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standing of the shari‘a", "investigation of the shari<a" or "establishing the meaning
The  _
of, shari%a".

Shatibi, however, uses the term "usdl al-figh" more often and in a certain tech-
nical sense. In al-Ictisam, he defines it as follows: "Ustl al-figh" means / to
infer, by method of / induction, universal [principlesj from the evidences / of
§h_°ﬁi‘_’] until the mujtahid finds them conspicuous (nasb ‘ayn), and the searcher
finds them easy to apply" . v

The equations he uses to explain the term show that his concept of usdl al-figh

is very closely connected with that of Sharia. He argues that ustl al-figh

have the same relationship tom that the usal al-din (the principles of religion;
kaldm) have. N He explains that to Qadi 1bn al-Tayyib usGl al-figh meant the
principles of the science of §h_ari<_u (in the epistemological sense), whereas to

19

Imdm al-Juwayni they were the proofs (adilla) of shari a. Shatibi did not con-

sider them either as proofs or directives for shari<a, but as the principles derived

20

inductively from the underlying universal laws in shari<a.

A summary of Shatibi's view on the origins of shari<a also reflects his concept of

sharica as a "revelation" . According to Shatibi, shari ¢a is the light of knowledge.

In their pre-illclliig state, mankind sought their ends at random. Because of ifs
inclination to passions and desires (h.‘.’l@)' the human reason was unable to discover
the masdlih (good) of all mankind. lts efforts led only to confusion. It drew con-
clusions with defective analogies; it sought health from a sick body. Mankind was

walking in reverse; yet it believed that it was on the right path. This state of self-



ay

368

assurance led to sheer determinism (i]bar) in the very concepts of freedom, power,

and choice (agddr). Necessitarianist values (hukm al=idtirar) were attached to

acquired acts (al=af<al al-muktasaba). Men were in this plight, when God showed

His Grace and sent prophets to every people with shara’ i¢ (pl. of shari¢a). The

Prophet explained to the peoples in their own languages what was the true, right

path. 21

This account of the origin of shari<a is difficulf to be interpreted in terms of time
because Shatibi on other occasions argues that there never was a time without

shari¢a. This account then can be understood either in a mythological sense or

in the sense that Sh&'ﬁbf was referring to what he calls the fatra, the period of

interval in between periods of revelations of shard’ i%

The last in these series of revelations was sent to Muhammad b. ‘Abdullgh. God
revealed to him His Book, the Qur’an. This book established the criterion of dis-

22
tinguishing certitude from doubts.

The Qur*an is the totality (kulliya) of shari<a, the fountain of widsom. It is the

source of shari€a. 23 The Qur’dn was revealed first in Mecca and was continued
in Medina. The universal principles were revealed in Mecca; they included among
other things, belief in God, the Prophet and the Hereafter. These were followed
by general rules such as those about prayer, alms, etc. Along with this were revealed
general ethical rules about justice, virtue, patience, etc. These rules generally

concerned religion and social practices in the pre=Islamic period. Very few specific



rulings were revealed in Mecca. When the Prophet came to Medina the territory
of Islam had expanded. From then on, the general principles revealed in Mecca
were complemented with additional particular rulings pertaining to contracts,

prohibition of intoxicants, proscription of penal punishments, etc.

The need for detailed rules might have been felt because of various reasons. Often
there arose disputes among the people which required detailed judgments. There
were controversies also because many people had accepted Islam while retaining
their pre=Islamic mental attitudes and social habits. God revealed to them all that
they needed, 25 sometimes in the Qur’an and sometimes by the Sunna. Thus the

whole of shari¢a came to be completed in Medina, and God declared, "Today |

completed your religion..."

Thefugqaha’ attended to the task of applying these rules and prescriptions in further

details. They searched the basis of these rules in order to apply them to particular

cases. This process was the method of ijtihdd (legal reasoning). 2

The above account indicates that shari¢a insofar as it is a revelation of laws by God,

was completed in the days of the Prophet. As to the question of change in the days
of the Prophet, Shdtibi maintains that the fundamental principles revealed in Mecca
were permanent; they were never changed or repealed, because they were the neces~

sary and essential matters., Abrogation (naskh) occurred only in particular details,

. . 27
not in universals.

In other words, the finality and immutability of Islamic law in the days of the
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Prophet meant the non-changeability of fundamentals of . shari¢a only. Legal
change is, however, possible in individual cases. The question then is to ask
which legal institution does Sha:rib-i regard as responsible for the function of legal
change? |

As mentioned elsewhere, two legal institutions are involved in this matter, futyd

and qadas Shatib'i_ considers gadé®> and futy@ both as wilayat (administrative

-

offices). 28-7 Like the establishing of a government, they are also kif&’iyc); (societal

obligations). % In Shatibi's structure of maqasid, kif&"iy]z:’ in contradistinction fo
_<'£m-'|'_yf§: which are specifically individual obligations of each person, are an obli-
gation for the society as a whole, somehow to be fulfilled though each individual
may not be involved. Kifa ’iyé, however, are still essential and necessary as they
are among the maqasid of shari ‘a. They are indeed complementary to "ayn'i-z;é

because they make the fulfillment of the latter possible. = Kifa’iyzl aim at

achieving the common good (masalih <Gmma) for all the people, because one

individual by himself cannot take care of his interests or his family. How can he
attend to the good of the whole society? One necessarily needs co-operation with
others. Consequently one works for his own benefit but also toward the interests
of others; thus is the benefit of all achieved by all. Such is the manner in which
general (public) institutions such as khilafa, wizdra, nigaba, qadd’ and futya
came into being. They were recognized by shari‘a in the public interest because

were they to be abandoned, the social order would be destroyed. 30
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This clarification was necessary to show that futy@ and qadd'being societal ob-
ligation are necessarily linked with society and hence with social change.

Their being classified among .. . Kif&'i')lgy also implies that the mufti and the qadi
both perform their functions on behalf of the whole of society. Consequently the

interests of the society as a whole are required to be considered.

Shatibl does not spell out the distinction between the functions of qadi and mufti,

but from his discussion of fatwd and iqtida}, which follows, it can be assumed

that, properly speaking, the institution of futyd was regarded by Shatibi as res-

ponsible for the interpretation of law and the adoption of legal changes.

Shatibi believed the mufii to be the deputy and successor to the Prophet. Like

the Prophet, a muff] relays the commands from God, interprets shari‘a for the

people and executes them. More important, Shatibi regards the muffi to be a

lawgiver in a certain sense. He explains this opinion in the following manner.

A muftl's knowledge of shari‘a is gained either through fransmission of tradition
or through deduction. In the former case he performs as a muballigh (communi-

cator), in the latter he is a law maker (insh@’ al-ahk@m) which is the function of a shari<.

This function qualifies the mufti as a true successor (Khalifa) to the Prophet. 3

In regard to the question of authority (iqﬁda’),32 Shatibi divides the wielders of
authority into three categories. First are those in whose actions freedom from error
(‘isma) can be demonstrated. In this category are included the Prophet, and the

consensus of those people of whom it is customarily believed either that they can=
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not unanimously agree on error, or that such a consensus is sanctioned by shari‘a.

Second are those who by certain specific acts claim the obedience of others.

This category includes M (rulers, officers) who pronounce this claim in the
form of commands, and prohibitions or by signature. The third category of authority
is one in which none of the above features exist. The first category is admitted in
law without any doubt. The other two, however, need further consideration. The
reason is that the objectives of authority in the case of these two types cannot be
unanimously determined. Thus Shatibi does not admit their authority to command
obedience in |Clw.33 He, nevertheless, accepts the authority of a judge (E_kln_)

34

in the application and execution of law.

Shatibi's concept of authority seems to be based on two notions: Sisma and qa’r‘iyz;.
Though Sisma implies freedom from error, yet it cannof be understood in the sense
of infallibility in Sha.tibf' s terminology. To him ¢igma is equivalent to hifz

(safety, protection, assurance) from change or transformation; but not in a static

sense. He explains that the ¢isma of the Qur’an has been attained through its

wider study, preservation and the development of sciences relating to the Qur’an.

The ¢igma of rie shari‘a in the hands of the generation succeeding Mubammad

came to be as they inferred the rules of sharia by seeking its objectives from the
Qur'dn and Sunna, sometimes literally, sometimes from its implications and some-
times by deducing the ' cause' (cilla) of the command. They applied these rules
to cases that were unprecedented. In this way they made matters convenient for
their successors. "This is the exact meaning of hifz.. ."35 Sh'o'tibf' s notion of

sV, . . . . .
qatfiya will be discussed later. What is important here is to note that the considera-
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fion of certain conditions that would assure the continuity and permanence of

the rules of law, is essential in Shatibi's concept of law.

The institution of futyd, however, does not function in a vacuum. Law can be
applied, interpreted or changed in reference fo society. The problem, therefore,
can be formulated in the following question. Does Shatibi recognize the interaction
of legal and social change?  For the answer to this question we turn now to

Shﬁtibf’ s view on ¢dda.

¢Ada

Sha:rib'i" s discussion of ¢dda turns around three problems; the constancy of ‘adat,
the possibility of their change and their relationship Wii‘hm. Even his
definition of ¢ada shows these predilections. According to Shatibi "Ada means
nothing but that a given act, if it is supposed to happen without any impediment,
happens only in a certain manner which is known by other similar acts. w36
Shatibi' s definition partially resembles the theory of determinism. This
deterministic element is the constancy which Shapibi calls istigrar (persistence)

and istimrar (continuity).

The continuity of ¢Gdat is a necessary condition without which the fulfilment of a
legal obligation cannot be conceived. The other element is the certainty and
predictability of the “ada, as Shafib-i- says "the occurrence of <ada in the world of
existence is a known (_rgg_lEm) matter not a conjecture (m_a_ﬂl). n38 Both elements

are such that their absence makes any law impossible. "If a divergence (ikhtilaf)
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. . ey 39 . . . . .
is presumed in ‘aw@’id,” it would necessitate a divergence in law-making
(tashri¢); in classification of law (tartib) and in promulgation (khitab), and

1
v T e, o
+v» shari‘a would not be the same as it s now.

Shatibi uses the term<ada  in various meanings; sometimes he means simply

habits and human behaviour, 4 on other occasions it is equivalent fo custom.

It is also contrasted with €ibaddt so as to mean what the other jurists generally

call mu‘amalat.43 In fact Shatibi's use of the term is inclusive of all these senses.
This interpretation is admissible if we recall that Shatibl contrasts ih_c_xﬁ: or*amr
with l_<g_v_vl1.44 The €Gda, then, would be related to kawn or the physical world,

as the counterpart of ahkdm al=shari‘a.

Shatib'i" s concept of the continuity of ¢Gda, is questioned on two points, first on
the ground that the continuity of a certain thing in this world is equivalent to the
beginning of its existence, because for its continvity as for ifs existence it also
requires an agent who, however, may possibly become non-existent. During the
first period the continuity of the non-existence of that thing was possible, but
when it was brought into existence, one of the two possibilities was achieved, i.e.
its existence; the other possibility i.e. its non-existence still remains. When it
is possible to conceive the possibility of its discontinuity, how can one talk with

certainty about its continuity?

The second objection is that very often events occur contrary to<ada (Khawariq

al-<ada).  This fact of actual occurrence supplements the above argument about

the potential possibility of non-continuity of <Gdat. How then can it be main-
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tained that the occurrence of €4dat is known with certainty?

Shatibi replies that it is by tradition (sam¢) that we know the possibility of con-
tinvity. The possibility of discontinuity maintained in the objection does not
contradict the position cf tradition, because the notion of possibility is logical

(al-jawaz al=%aqli), while tradition is not concerned with possibility but with

occurrence (wuqi¢ ). Many a thing happens although logically it is possible for
it not to happen. In fact the term "possibility" (jawdz) refers to the "possible"
itself, while "necessary" (wujib) and impossible (imtind¢) refer to some external

factor. Thus the latter cannot be contradictory to the former.

Second, the certainty and predictabilify in <Gddt do not concern each and every

ada. Essentially they concern the universals of being (kulliyyat al-wujid), not the

indivduals. Hence if an individual deviates, this does not destroy the universal.
The argument from khawdriq “Gda refers to individuals. = Furthermore, it is the
occurence of khawdriq ‘Gda that assures our knowledge about the universal ‘adat

45

and vice versa.

From the above it can be seen that in a fashion similar to his views on shari‘a,
Shatibi believes in the continuity of only those “<aw@’id which are universal.
The acceptance of their continuity is not only an actual fact, but it is also

necessitated by the requirement of a stable base for law. The ¢awd’id which accept

change are more in number than those which are immutable. Kharg ‘Gda  is not
a proper example of changing ¢Gddt; in fact kharq‘dda is a breach of a universal

¢dda, and hence it happens seldom. Shatibi, therefore dismisses kharq<dda as a
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serious objection to the continuity of €adt, as well as an example of change.

- v

SthibT classifies fawa’id mustamirra, in reference to shari“into two kinds: sharfy é,
LS K '——4—

which are introduced or sanctioned by shari‘a and %@wa’id jdriya bayn cl-khalq,46

those which are current among people. These two categories are nof exclusive of

each other; the first category also belongs to the habits and customs of the people.

Shar¢ necessarily gives consideration to ‘awd'id jdriya, because in fact Divine law (sunnat
ALIGH corresponds with the ‘awd'id in general; hence the shari¢a was instituted com-

- - » L3 - o 7
mensurate with the institution of ‘owa'ld.4

Shatibi believes in the relationship of shari¢a to “@da more than in the relation
between shari‘a and<aql.  As mentioned earlier, it was in the periods of fatra
that the philosophers (¢uqald” ) claimed to know good and evil ny reason alone.
According to Shatibi, this was possible, in fact, only because the values of good
and evil already existed as instituted in <adat, although they were confused.
This is why Shatibi finds that the shardi¢ have not rejected ¢Gdat entirely. In
the case of the shari‘a of Muhammad, indeed, the shari‘a confirmed most of the

<Gdat practiced by the people in the pre-Islamic period. Examples of such laws

are the following ¢adat which were regarded as good in the pre-islamic period
- and were adopted by Islam: diy% (blood meney), qasdma (compurgation),

gathering on Sarfba (the ancient Arabic name of Friday) for sermons, qirdd (loan), etc.49

ShE!ibT illustrates the relation of shari‘a and ¢dda by the case of khamr (intoxicant).
"1t was habitually used in pre-Islamic days. Islam came, and left it intact in the

period before Migration and a few years after. The share did not



pronounce any law regarding khamr until the verse ' they ask you about khamr and
maysir...' ....Then he explains that “the fundamental rule of shari‘a is that
when an evil (mafsada) in a thing fransgresses the good (r_rlgjl_cll.\_c_l), it will be
evaluated as evil. The evils are prohibited, hence the reason for its prohibition
is clear. In cases where the shari‘a has not pronounced the prohibition, even
though this aspect of its evaluation is apparent, the people will act upon the sup-
position that the original law established by the continuity of practice (:E_dg)

remains in tact."

Shatibi 's discussion of the relationship of S_h_a_r?_‘g_und_‘g?ég impli'es the aspect of
change as well. The shg_ﬂig, can change ¢ada in certain cases, and vice versa,
but more important is the fact that when a change takes place within an¢@da, it
also effects a change in the shari¢a rule. A thing which was relatively good be-
comes evil or vice versa; the E_Plclr}_c_ has to adjust itself accordingly . This
takes us to ShEgibT‘ s view of legal change. First we will discuss the aspect of

change in<ddg; then the problem of legal change will be dealf with.

It should be noted here that in the usage of the term "change" Shatibi includes

both 'horizontal' and 'vertical® senses of change. The former is the change which
manifests itself in the differences in ¢addt among various societies, cities, countries,
etc. The latter is the replacement of old <Gdat by new ones, or the development

of these ¢adat by additions or modifications. For the 'horizontal' his term is ikhtilaf

and for the 'vertical' he uses the terms “taghyir® and "tabdil".

ﬂl' “'t' o~
Beside - > “awa’id shartiyya which do not change, Shatibl divides -+ Cawd’id jariya:
- —_— et

into two: first, al-%wa’id al-‘Gmma, which do not change with time, place or
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state and second, those which change. In the first category, Shdfibi mentions the
awd’id of eating, drinking, joy, sorrow, acquiring nice things, etc. The
evaluation in these categories has been established on the basis of the awa id of
past generations; they have never changed. In fact they are based on the Divine

law in Creation /law of nature/ .

In the second category are the‘awd’id such as the forms of dress, styles of dwellings,
etc., which change with time, place, and states. In this category, therefore, it is
not correct to evaluate “awd’id absolutely on the basis of past experience. Even if
there is found some external evidence which proves the continuity of such an
evaluation, it must be kept in mind that this decision of evaluation was made be-
cause of some external factor, not because of ‘dda itself. Similarly the decision

of evaluation in the present cannot be carried on into the future, or to the past.

The reason for this temporal limitation is the probability of chonge.S]

Shatibi discusses five senses of this change.52 The first is exemplified where the

change is from good (l_;n_gg) to evil (ﬂu_b_b_) and vice versa. For example, keeping
the head uncovered is regarded as evil in eastern countries but not so in western
countries. Second, there is the change that results from the different interpretations
of objectives. This change usually takes place among various peoples ( “umam), but
it also occurs within one people, like the differences of the technical vocabularies
among men of various trades and professions. Third, there is the difference of

acts in mutamalat  (dealing with each other), like fheﬁd_a (custom) of receiving
a dowry (s_c_z_c_l_&_g) before the corsummation of a marriage. Fourth, there is the

change resulting from the difference of considerations which are external to the acts

in question, for example, the difference in the criterion of maturity (buligh)



among various people, whether on the basis of puberty or on the basis of age.
Fifth, there is the case of irregular “awd’id which have become regular <adat
for some people, for instance a person who is injured in such a place that he can

no more urinafe in the regular manner. The irregular manner of his vrinating is

an ¢ada for him.

—_—

The illustrations of changing ¢awd'id show that Shajibi admitted change in<ada
in both 'horizontal' and 'vertical' senses. This would then imply that shari a

insofar as it is related to ¢Gda must also admit change.

Shatibi's discussion of the problem of change in shari‘a can be analysed in at
least six aspects.  The first aspect is that of the universal principles on which
the Shari‘a is based and which underlie the Meccan part of the Quran. These

principles are also called maqasid al-shari‘a, and they never change. What are

these universal principles?  Examples drawn from the Meccan revelations have

been mentioned earlier.

Ay
The second aspect is that ofA‘owa’id shariya. As mentioned earlier, they are the
{ K

‘awd'id introduced or sanctioned by shari‘a. In contrast fo the universal
principles, they are more specific and concrete rules of law. According to Shatibi
they also do not change. "Because," Shatibi explains, "they are among the
matters included in the rules of shari‘a. Hence they do not change. Even if the
opinions of the mukallafin (subjects of law) differ about them, it is not correct to

change good into evil. .. For instance it cannot be argued that since the acceptance

of the witness of slave is not disdained by the <adat, hence it is allowed...If



this were permitted it would constitute abrogation of the rules which are constant

and continuous, whereas abrogation after the death of the Prophet is not valid

D).

The third aspect concerns those ‘awa’id which are either a means or a mediate cause

(sabab) to the fulfilment of certain rules of shari‘a, like the physical capabilities

to perform an act, the ‘awd’id about maturity, etc. "Since they are mediate

causes (sabab) for the ' caused act' (musabbab), they are also commended by the
lawgiver. Hence there is no difficulty in giving them due consideration and accept-
ing them as the basis of rules."54 The problem then is to ask whether the rules
of shari‘a would change if this basis changed. Shatibi replied in the affirmative,

55

saying "The rule of shari‘a will always be in consonance with these ¢awa’id."

The fourth aspect is that ofl‘awa’id,m;tabaddila, the five senses of which have

been mentioned above. Shatibi explicitly argues that the rules of shari‘a must be

in accordance with the changes in this category of ‘aw@’id.

The fifth aspect concerns the legal changes which imply that certain matters are
not covered by Shari‘a so that additional rules are required. Shatibi regards this
aspect as requiring further investigation. A certain l;\gé'i-_‘rlj lays down the rule that
'the matters on which the lawgiveris silent, are forgiven (fafw)'. This h&ﬁih
admits that Shari‘a does not cover everything. The hadith, however, renders the
position of those jursists questionalbe who maintain that there is nothing maskit

anhu (where lawgiver is silent), because they claim that every case is either

covered by the text (mangls) or is coverable by analogy with the text. To avoid



the conflict with the above b_g_d_'i_'_l:h, they explain that the Shari®’s silence can be
removed in a number of ways; for instance, by way of i_s:ﬁiba_b , or by referring

to the §_@£§ explicit proclamu’rions‘ in laws revealedbefore Muhammad, ar by con-
fining the interpretation of the text to the generality of a specific ruling by dis-

regarding its modifications if they are not mentioned immediately after the

ruling.

ShE.fib'i' goes into a detailed analysis of the nature of this silence. He divides this
silence into two types. First is the type of silence where there was no immediate
cause for issuing a command and hence the lawgiver did not say anything. Second
is the type where such a cause existed but the lawgiver still kept silent. Quite
naturally, the second type is a form of prohibition. To interpret this silence as

absence of ruling would thus lead to introducing a bid¢a.

The first type is what can be properly called "silence”. Because of its obvious
significance, Shatibi's explanation on this point needs to be quoted in his own

words.

One of them /the aspects of silence/ is, that he keeps silent because
there is no motive (d&¢iya) that necessitates it /the ruling/. . .For
instance the events that occurred after the (death of the) Prophet.
They certainly did not occur in his lifetime so that one can say that
the lawgiver said nothing about them, even though they occurred.
They took place later and hence the people of Shari‘a were obliged
to examine those events and to execute them according to what had
been established as universal principles.

The new things that the righteous ancestors introduced in Islamic law
belong to this type. The examples of this type are the masalih mursala
such as the collection of the Quran etc....These are some of those
things that were not discussed in Prophet's days, nor were they enquired
about. Nor did they find place in social practice so that a cause for
such an enquiry might arise.
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As a second instance, we may cite the category of fafw which according fo
Shatibi falls between the haldl (lawful) and the harGm (forbidden). This cate-
gory also proves that he not only admitted the possibility of matters not covered

by shari‘a, but also that they fall under the category of ‘afw (silence or indif-

ference of the |<:|wgiver).58

The sixth aspect of change is what Shatibi calls ibddth fi al-shari‘a (innovation).

Shatibi does not believe in the legitimacy of ihdth. He argues that ihdath
occurs in shari‘a in three ways. |t happens first because of ignorance of the ob-
jectives of law. This is either ignorance of the tools that lead to an understanding
of the objectives, such as ignorance of the Arabic language and its grammar,

or it is ignorance of the objectives themselves.

A second reason for ihdath is tahsin al-zann bi’l ‘agl, to decide the velue of a

thing on the basis of rational speculation. A third cause is following one's own

desires in seeking the truth. In such a case the desire dominates and even conceals

. 59
the true evidences and leads to false ones.

Bid¢a is one aspect of this thdath. Ihddth can occur in all subject matters of
shari‘a, while bid%, according to Shatib'f, is limited to certain aspects. This dis-

tinction requires a rather detailed analysis of Shafibi's concept of bid<a.

Bid‘a

Sha_ﬁbf' s book al-l¢tisdm is specifically designed to discuss the problem of bid%.

We need not go into the details of his arguments; what concerns us here is to discuss
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bida asa legal change and the problem of its legitimacy.

———

Shaﬁb'i' vehemently condemns bid‘a onat least nine grounds.60 His reasons for
condemnation can be summed up by saying that since shari‘a is complete and final,
anyone who innovates, commits among other sins two grave errors. One is the
implication of equality or rather superiority to God, the original lawgiver, because
the promulgation of bida implies that the innovator knows more than God about

shari<a. Second, he relies more on human reason and desires than on the intentions

of the lawgiver.

Shﬁtib'i" s condemnation of bid‘a must not, however, be taken as condemnation
of any and all legal changes. Not only would such a conclusion not conform with
his views discussed above, but it would also give a wrong idea about Shatibi's

understanding of the concepts of bid‘a and ijtihad.

3

Shatibi explains that e’rymologically bid¢a comes from badafa which means fo

invent something new, the like of which has not existed. Ina technical sense,
H 1] 1 10 * i 3 4 ':‘ 62

however, this "new=-ness and "invention" is meant in reference to shari‘a.

In reference to shari‘a human acts can be of three kinds: required, prohibited,

or voluntary. The category of prohibited actions is governed by two considera-

fions. First, simply that it is prohibited by law, second, that it literally opposes

the rules of sharT’a. It is the latter consideration to which the technical sense

63

of bid¢a pertains.

Shatibi gives fwo definitions of bid<a. The first is a definition that does not include

cgdat; the second includes both Sibaddt and egdat. The first definition isas
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follows: "A way (tariqa) of innovation in religion @i—_n) that resembles the

way of shari‘a (tuddhi al-tariqat al-shar‘iyya) and which is intended to be followed

in order to strivein the utmost toward obedience (ta‘abbud) to Allah."64 The

second definition replaces the phrase 'in order to strive...' with the following

. . . - . 6
twith the same intentions that Shari¢ aims for." 5

Shatibi even goes further to clarify the qualifications included in the definition.

It is relevant to note some of these qualifications. The qualification of 'religion'
(if_’l) is significant because according to Shatibi "if this way of innovation belongs
to dunyd (mundane matters) exclusively, it would not be a bida. Examples cited
are innovations in crafts, in plans of cities, efc." 66 The qualification of

'innovation' excludes those matters which have their bases in shar¢.

The qualification of 'intention of similarity with Shar?‘a' is also very important.
Shatib'i' is admitting that the intentions of the innovators are not bad in themselves,
but he implies that they misunderstood the purpose of Sharia. Shatibi does not
equate bid‘a with heresy only because it is a new thing. The key terms in this

respect are 'intention' and the 'right understanding of the purpose of Shari‘a .' How

is this right understanding to be judged?

In one respect right understanding means correspondence of both intention and acts
with the purpose of Shari‘a. - Shajibi elaborates the relationship of intention and
act to the purpose of Shari¢a, by describing four situations. First, if the intention
of an act and the act itself conform with the purpose of Sharifa, the act certainly

is valid. Second, the act is not valid if the act and the intention do not conform
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with Shari<a. Third and fourth are the cases where one of them (the intention or
the act) conforms and the other does not, Sha_ﬁb_i makes a distinction; if the

intention conforms and the act does not, it is to be called bid¢a. |f the act conforms

- . ., - - 7
but the intention does not, the act belongs to the category of ri’d and hyprocnsy.6

AO.Maf:libfr,'nursala illustrate the type of new things where the intention and the act
|8

both conform to the purpose of Shﬂr'i"c:.68 An example of this type is the levying

of new taxes in addition to those prescribed in the texts. The conformity of the
act with the purpose of Shari‘a and the intention in this case show right understanding

of Shari‘a, and, further, the intention does not conflict with the objectives of

Shari‘a.

In the case of ‘Ibdddt this intention leads to an exaggeration in ta‘abbud.  For
instance, in Shatibi's period the practice of chanting the names of God (al-dhikr)
in congregation was considered obligc:’rory.69 This intention is absent in ¢adat.
Nevertheless wherever this intention (of simi larity) is absent in a new thing, even

though there be similarity in actuality, such a new thing will not be regarded as

bidta. 0 Shatibi gives the following as the examples of the last type of new
things: taxes levied on property ina specific proportion and amount that resemble

zakét; use of sieves; washing the hands with’ushna (potash); erecting lofty build-

ings, efc.

Lack of such distinctions as above, in various types of 'new things' in Islamic law,
had made the concept of 'bid‘a’ both confusing and controversial . The jurists who

would accept nothing new in Islamic law rejected bid¢a in any sense. Some jurists
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maintained o broad distinction between good and bad bid¢a. Scholars such as lbn
Abd al-Saldm and Qardfi have even divided bid‘a into five categories correspond-
ing to the five categories of legal valuation: obligatory, recommended,
indifferent, reprehensible and Forbidden.72 Shatibi regards such a division as
meaningless and irrelevant. With the exception of those bid‘a mentioned by these
scholars in the categories of 'reprehensible’ and 'forbidden' the others are not

bid¢a at all.

Shatibi refined the meaning of the concept of bid‘a and made it more precise by
clarifying his ferminology and fitting it into a proper fremework of legal philosophy.
He showed that the bid< are of two kinds only, hagigiyya (absolute), 'iddfiyya

Lo
(relative). iBid‘ol\baqiqiyya is that which is not proven by any shar¢i evidence like
LAY

—

the Qur’an, Sunna, ijma* or a reliable basis of reasoning, neither in general nor

in particular. ‘?Eid‘a idafiya is that which mingles both aspects. In one aspect
e

it 1s connected with shar’i evidence; in the other it is not. It is only in the latter

aspect that it is bid‘g|.73

The common point in the two definitions of bid% given by Shatibi, is  the inten-

tion of the innovator to equal the lawgiver, and this is possible in €addt as well.
Obviously this common point can be taken as the essence in Shafibi's concept of bida.
Real bid<at according to Shatibi, however, are only those which belong to ¢ibadat.
Shatibi argues this point in two ways. First he refutes the thesis of his opponenis

who maintain that were innovation possible in ¢ibadat, it would also be possible in

¢5ddt. Furthermore, there are a large number of ahddith which predict the occurrence



of new things in later periods.

Shatibi dispels this objection by saying that the controversy is not about the pos-

sibility but about the actual occurence of bidfa in ¢‘Gdat; hence the argument of

'possibility' is not valid. As for predictions of changes in ah@dith, the argument
is misleading. These particular clh_c'_@it_h do not call all of these changes bida,
and moreover, these matters are not condemned there because they are innovations.
Shatibi continues by saying that were every new thing in ¢Gdat regarded as bid‘a,
then every change in matters such as eating, clothing, speaking, etc., would stand
condemned.74 He sums up his argument in the following fashion:

There are caw@’id which change with time, place and name. If

every change is condemned then everyone who differs in this

respect with those Arabs who were in contact with the companions

of the Prophet... will be considered as not following them and
hence deviating from the right path. This is quite difficult to

accepf.75
The implications of the above statement are fundamentally important for the question
of legal change. Shdtibi, here, is saying that there are large areas of life =-- in
fact everything except ¢ibddat --- where the concept of bid¢a does not apply.
The implication is that Shari‘a does not control these areas of life or at least does

not control in the same sense that it controls the relations of man and God.

Shatibi's second manner of argument against including €Gdat among bid<t is the
consideration of taabbud. As mentioned earlier, from the viewpoint of shar¢, acts

of the mukallafin are of two kinds; <@ddt and ¢ibddat. It is generally agreed

that ¢ibadat are fatabbudi, but there is disagreement whether <dddt are also ta‘abbudi.
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Shatibi defines ta<abbudi as “that the meaning of which cannot be rationally under-
stood from the act itself". Matters such as ritual cleanliness, prayers, fasting and
pilgrimage are all taabbudi. Matters such as whose meanings can be rationally
understood and whose goodness or badness can be known are fﬁ_{ . Examples may
be seen in the acts relating to sale, marriage, lease and punishment for crimes. It
is in this sense that ‘c:'ij are not tacabbudi, and hence the term l_:_i_cfg is not

upplicable.76

In the light of what has been said so far, it is possible to reconstruct Shatibi's theory

of social and legal change as follows.

One finds a significantly elaborate conception of social as well as legal system in

Shatibi's thought. The conceptions of these systems emerge from Shaibi's analyses

of <awd’id and Shari‘a. It must, however, be noted that Shalﬁbf sees both of these

systems originating from one source, God, yet as they represent fwo different

levels of Divine Will, they do not function in the same way. <Ada represents the

level of irda takwin) whe has no choice but fo obey the rules. In Shari®

evel of irada ta me, where man has no choice but to obey the rules. In Shari g,
al-

obedience depends on man's choice. Human acts insofar as they belong to irdda
—

-

J—Y - ol
tokwin}zyobey the laws of takwin necessarily, but those acts which belong to irdda

atiushr-i‘i-ylzﬂécessoril need man's intention and voli fion for obedience. “Awd’id which
Jashrit Y Awa @

cover habits in reference fo individual and social practices in reference to individual
and social practices in reference to the community and laws of nature (kulliyat
al-wujid) in reference to kawn, provide the determinism that stabilizes the function
of a social as well as a legal system. There are, of course, some deviations

(khawariq) from this continuity of cawd'id, but these deviations establish (rather



than destroy) the factor of stability. Such ¢<aw@’id which continue are called «2-

€awd'id mustamirra and the rules of shari‘a have their basis in this type of “awa’id.
£ s awa e

The connection of Shari‘a with the recurring caw@’id makes possible for Shari‘a to be

eternal and continuing. The eternity of Shari‘a does not originate from the continuity

of ‘awd’id, in the sense that the concepts and rules of Shari‘a become eternal

because of these Sawd’id. In fact Sharia forms the ultimate basis which are abstract,
hari g

universal and general and, thus, is believed to be unchanging. The continuity of

¢awd’id makes the actualization of these ultimate bases possible.

Shatibi clarifies that human reason alone could not discover these ultimate bases,
hence this knowledge was revealed in two ways: on the one hand it was instituted
in ‘awd’id, and on the other, it was revealed through Shar@’i¢ Human reason was

led either to total laxity or to sheer determinism in its attempt to discover these

ultimate bases from <awd’id.  Consequently revelation of Shard’i‘was necessary to

save man from both extremes of legal attitudes. Leaving aside the discussion of how

the revelation of Shari‘a differed from the attempt of human reason in this respect
P P

or how far it is a denial of any role to human reason, what is notable here is Shatibi's

attempt to explain that Shari‘a aims at the good of mankind. This good is judged in

relation to and on the basis of <awad’id.

With the exception of universal principles, the <awd’id are, however, subject to
change. Shari‘a is based on the unchanging principles of <awa’id, which are thus

of- of-
colled,:clwa’id AShar‘iyLa. Nevertheless the ¢awa’id which belong to human beings
al-

(fawa’id | Jgriya bayn al-khalq) may change. Since Shari‘a governs these <awa'id
N 1




as well, it must respond to these changes. The mechanism of this response gives

birth to a legal system.

Shatibi illustrates some such changes. The legal system faces one type of change
when an individual, coming from a different social system, becomes the subject of
another legal system, or the legal system is introduced where a different social system
is in function. Obviously this change does not affect the fundamentals as it is

supposed that the <awd@id on which Shari‘a is based are universal. Nevertheless

this change requires to be accommodated in order to maintain the stability of the
legal system. The second type of change occurs when the old practice no longer
satisfies human needs, or when some new elements either from without or from
within are introduced. Yet another type of change is introduced when social
practices or institutions come into conflict with each other or with the purpose of
law; this conflict may arise from a clash of personal interests or because of certain
new developments in society. Whatever the cause, the change in a social system

takes place in such a manner that it requires a legal system to respond to these

changes.

The need to respond to social changes is essentially the result of the aim of the
legal system at its own as well as at the stability of the social system. Since the
possibility of change is unending and the applicability of the rules of law to these
changes is limited, it is out of this necessity that the legal system is organized on
rational basis both in its principles and methods, so that it is manageable by human
reason. According to Shdfibi since human reason alone cannot achieve such

organization, Shari¢a has provided men with general guidelines. Among these guide-



lines some can be tested in social practice and some nof. Those which cannot be
tested are ¢ibadat and they are to be obeyed as such. Of those which can be
tested and which are rationally intelligible - they are €adat. The latter constitute
the major area of human acts.  Since it is possible to rationally organize the

e3dat, . . Shari‘a has left the details to be worked out by legal reasoning.

The Islamic legal system, insofar as the principles are concerned, is revealed in its
entirety in the Qur'dn. Shatibi divides the injunctions of the Qur*an into three
categories: First the injunctions declaring lawfulness of things, second the
declaration of prohibition and the third category is Safw which refers to those
situations that are not covered by Shari‘a. Such situations will be decided by

leagal reasoning, the guidelines for which are provided in the other two categories.

The decision about the situations not covered by Shari‘% may mean application of
established rules or it may mean extension of these rules. Shdtibi does not
accept extension in the case of ¢ibadat, but only in<adat. The reason is that

in‘ibadat it is only God who can decide what is good for men. Consequently,

the Qur’@n being the last and complete revelation, contains all .that man needs.
Hence there is no need of extension of ‘ibadat beyond what the Qur’@n prescribes.

Shatibi regards such an extension as bidfa which is to be condemned.

While ¢ibadat are not rationally intelligible, the adat are. Moreover, often
il Y 9 <=

in the Quran, an Silla is mentioned in case of <Gdat which means that Shari‘a not

only considers them intelligible, but also extendible.

Since the human reason is considered incapable of discovering the masdlih, yet as
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there will be no more revelation of Shargi‘after the Quran, the situation demands
that some system must be evolved to respond to the changes and to extend and
apply the rules of law. According to Shajibi this is achieved through the
institution of futyd and qadd. A mufti is a successor of the Proﬁhet both in
communicating the previous rules of law and in moking new laws. A q_'sigf applies
and executes these laws. Whenever a situation arises where a member of the
community feels that existing laws do not cover or satisfy this situation, he takes
this question to the mufti, who investigates the problem and provides an answer
on behalf of the legal system. Most often these enquiries arise out of ignorance
of the rules of law. Nevertheless a layman as well as a ‘E.dj may often feel the
rules of law to be insufficient in a particular case. In such an event, they are
supposed to refer to muftis. Implicitly there is a rejection of social changes
relating to law, without formally accommodating them in the legal system. A
more significant implication is that law is to follow social changes, not to initiate

or plan them. 'To follow' here means ' fo adjust itself', not 'to obey' .

The process of legal reasoning through which a mufti responds to a social change
in the framework of the iegal system is called ijtihad. Ijtihad is not simply a
process of adaptation of legal theory to social changes, but it also aims at a
rational attempt fo accommodate the change and still maintain the continuity of a

legal system.
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For a better understanding of Shm;ibT' s discussion of ijtihdd we need to consider

a few technical details first.

A new case may either be provided for in the body of the rules of law or not.
Further, this provision may either be implicit or explicit. An implicit provision
may either be in form of general rules or in the form of permission derived from the
absence of any prohibition. The need and method of legal reasoning both depend
on the nature of these provisions. In some cases ijtihdd may be continuously

needed, while in other cases it may not be necessary.

The dependence of the method of legal reasoning on the legal provision means that
to justify the validity or invalidity of the new case it needs to be axamined in
reference to these provisions. This justification is exercized by demonstrating
the correspondence of the essential elements in the new case with the basis of the

legal provision. These bases which are called mandf, may be explicity known,

or can be known by further ijtihad.

Shafibi divides ijtihad in reference to these mandf, into four types: 1) Tahqiq

al-mand} al-Gmm: General verification of the basis of the rules of Shari‘a. In

this case, the rule (hukm) in its shar¢j precept (mudrak), as its basis, is already

established. The function of the mujtahid is to verify the application of these

. . . . 78
general bases in the subjects of law, but still ina general and universal sense.

In other words the basis of the legal provisions are examined so as to be applicable



to all the mukallafin.  The generality, here, is further explained by Shajibi
to mean that this type concerns anwd¢ (species, types) of mukallafin, and not
the ashkhds (persons, individuuls).79 It is called 'general' to distinguish it
from the second type of ijtihad, which is specific.  Shatibl illustrates this
point with the Shar®i ruling that requires a witness to be ¢adl (just). The general
and broad meaning of ‘adl is known, but to determine the characteristics and
qualifications on the basis of which a witness can be universally described as €adl
is the function of a mujtahid. In order to verify this qualification in case of

a particular witness ijtihad is required.80 '_I'E_cl@ cannot solve this problem,
because this process of verification can never end. Every new case is unique in

itself in this respect. 81 Furthermore, Sharia does not pronounce its rulings to

cover all particular cases individually. The rulings of Shari‘a are general and

- . . . 82
abstract so that they can cover any new cases which are infinite.

This is because of the above reasons that Sha!ib'i' regards this type of ijtihdd as ever-
continuing. |f one admits the discontinuity of this ijtihad, one makes the
application and extension of the rules of shari‘a impossible.83 Human acts

never happen in the abstract, they always happen concretely and as individual
cases. | this type of ijtihad discontinues, the obligations of Shari‘a will exist

only in man's minds, and not in practice.

2) Tahqgiq al-manaf al-khass: This type is different from the first one, as it

concerns ashkhads (individuals). This is more detailed and specific. For thisa
mujtahid relies more on taqwa (piety, prudence) and hikma (wisdom, inner recxson).a5

3) Tangih al-mang; (the refinement of the basis of the rule). The proper quali-
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fication (vzgs',_f) is mentioned in the text of the ruling but in conjunction with
another matter; the task of separating and refining this qualification is done by
i'|ﬁh6d.86 Shatibi further explains that this type does not concern with the

method of qiyds, but is rather a type of ta’wil al-zawghir (interpretation of the

literal sense).87 In a certain sense it also belongs to what Shatibi calls al-ijtitiad
e bt . . 88
bi-al-istinbat (reasoning by inference).

4) Takhrij al-mandy (deduction of the basis of the rules). This type refers to a

text of a ruling where mandt are not mentioned.  The manGf are found through

the process of deduction. The method is also called al-ijtihdd al-qiydsi or

reasoning by analogy.

Shatibi maintains that among these four types, the first is ever continuing,9o but
the continuity of the other three depends on their need. The reasons for the con-
tinuity of the first type have already been noted. Shatibi explains the need of con-
tinuing the other three as follows:

The new events which were not known in the past, in proportion

to those which have occurred in the past, are very few because

of the expansion of the body of rules due to the investigation and

ijtihad of the preceding jurists. It is therefore possible to accept

their decisions (taqlid) in the major part of Shari‘a." 1
The need for ijtihad was often justified by the jurists by arguing on the basis of khilaf.
In other words if the opinion of scholars differed on a certain point, the case was

considered open for ijtihdd. For Sha_ﬁb-iu"this implied khilaf in Shari‘a, which

he vehemently rejected. He maintained that in its basis Shari‘a is a unity; khilaf
is neither intended to exist nor to be perpetucn‘ed.92 Hence khilaf in this techni-

cal sense is not sufficient fo justify continuity of i]rihad.93 What justifies ijtihad

is the absence of rules to cover new cases.



In reference to legal material required for ijtihad, Shatibl finds in ijtihdd three
processes. One that depends on inference and deduction and hence is connected
with written legal material. For this type @ knowledge of Arabic language is
inevitable. Shatibi clarifies that he does not mean the knowledge of grammar,
syntax, etc., but rather a knowledge of Arab usuge.94 The second process of
s11had is that where it is not directly concerned with the text, but with the law

itself. For this process of reasoning, one requires a grasp on €ilm maqdgid al-Shar¢

(the knowledge of the purpose of law) .95 In reference to the above-mentioned

four types of ijtihad, the present process is particularly relevant to tahqiq al-man@j and

takhrij al-mangt.

The third relates to deductions which require neither of the above types of l<nc»w|edge.96
This process is, in fact, the application of the verified Tf.@—-t to specific cases.
Consequently in this type of reasoning, two premises are involyed; first tahaqquq
al-mandt (certitude of the basis of ruling) and second tahakkum (decision).97
Shatibi explains further that the method of deduction of conclusion in ijtihad is
quite different from what is followed by logicians. The premises here do not mean
the formulation of propositions in accordance with the figures (ashkal) of syllogism
known in logic. Nor does ijtihdd depend upon considerations of syllogism, such as
m (contradiction) and iﬁs (conver;v'ion). If there is found any similarity,

it must not be confused with the technical terms of logicians.

ad- _ af-
The closest logical figures of syllogism to the method of ijtihad are giyas iqtirant
A A

(syllogism by coupling or combining two propositions) or istithna@*T (syllogism by

- The - - -
exclusion).98 Shatibi quotes/‘Mali.ki jurist AbG’l Walid al-Baji (d. 1081



who rejected logician's claims that there cannot be a conclusion without two

premises, and, referring to figh, argued that it is possible to conclude from one

premise.

It is in the light of this explanation that Shafibi rejects the requirement of a know-
ledge of the rules of logic for shar¢i purpose,]00 whereas knowledge of the

Arabic language and that of objectives of law is considered sine qua non. As

for other sciences such as the science of the readings of the Qur'an, or that of
Iﬁﬁﬂ_\, or kaldm, they are not considered absolutely necessary. In fact, a mujtahid
can justifiably accept the conclusions reached by these sciences as mugaddimat

(premises, foundations) in ijtihad. 101

The above analysis of ijtihad shows that Shatibi saw it as a process of adapting the
legal system to social changes. What distinguishes his treatment of ijtihad is his
outlook as a jurist. He looks upon ijtihGd as a necessary process but neither
open to everyone nor at all times. It is exercised only when it is needed. _ngﬁc_:_i

for him is not a theological concept, but a practical necessity in a legal system.
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NOTES: CHAPTER VIl
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CHAPTER IX

SUMMARY AND CONCLUSION

Granadian society in the fourteenth century underwent certain very significant
changes. These changes were both multidimensional and fundamental for the
Granadian legal system; they affected the political, religious, economic and

legal structure of the society.

Sul{3n Muhammad V;’éhon-i' Billgh's reign (1354-59/1362-91) was replete with
depositions, intrigues, and assassinations. He eventually brought political
stability to the kingdom by making himself an absolutely independent ruler. The
Sulfdn secured his independence by weakening the political power of the offices of

Shaykh al-Ghuzat, Wazir and Q&g al-Jamd‘a.

The weakening of the office of the Qadi al-Jama‘a affected the political power

of the fugah@’in general. The fugaha as a political and social group were very
powerful. They held most of the administrative offices, and, further, they were
the principal authority in religious matters and they controlled the institutions of
learning. In addition, they were responsible for the administration of a consider-

ably large amount of trust property.

The decline of the political power of the fuqah&began with the Sultan's skillful
manoeuvres to become independent of the fugahd’ There were a number of factors

which facilitated the Sultdn's success. One of these was the infroduction of the



state-controlled madrasa system of learning in the days of the Sultan's father. Des-

pite the opposition of the fugahd® the madrasa system had succeeded and had been

gradually making the fuqahda® dependent on the Sulfdn.

The second factor was the penetration of tasgawwuf and of 30fi fariqas into Granadian
society. The Sultdn had bestowed his favours on the sGfi shaykhs because the Berber
mercenaries who constituted the armies of the Sultdn were followers of the §_u'__f|-

shaykhs. To weaken the power of the shaykh al-ghuzat and of the fugahd’ and to

raise his prestige among these mercenaries the Sultdn would eagerly patronize
tasgawwuf. Furthermore, the Shl_-l__fl- life, being simple and pious, appealed to the
people at large, who compuredffsi_‘ifj life with that of the fugahd’who lived in an
aristocratic style. The rise of the ms which undermined the religious and legal

authority of the shari‘a was a real threat to the fuqahd’.

The above political and religious changes were further solidified by other factors
which brought certain fundamental changes in the economy of Granadian society.
Due to continuing loss of territories to Christians, agricultural land in Granada
had become scarce. Furthermore, the Muslim emigrants from Christian Spain, and
the Berber fortune-seekers from Africa were adding to the already over-grown
population. Consequently every possible piece of land was being used for agricui=-
tural purposes. Thus, new forms of agrarian property, new fypes of agrarian part-

nership and the practice of hired seasonal labour had become popular.

To add to the complexity of the economy, the Granadian treasury owed to Christians

and to the Berbers huge sums of money which were to be paid in cash. Hence



state revenues had to be collected in cash. In addition, a number of new taxes
were introduced. Since this economic situation affected the gold and silver

reserves in the freasury, a copper dinar was introduced, probably asa devalued

currency.

Local crafts and industries supplemented agricultural production, but by this time
they had naturally become of prime importance. In the Kingdom of Granada, silk
was the most profitable export industry. The rise of the ltalian silk industry had,
however, reduced the demand for finished Granadian products in the Mediterranean

market. Now, raw silk was more in demand. Hence the Granadian economy was

geared to such demands.

The Mediterranean trade had also developed rapidly. To meet the demands of

Italian manufacturers, raw materials were imported from Africa and Spain. Granada,
being connected with Malaga and Almeria, was situated on one of the very signi-
ficant arteries of trade that linked North Africa with the European countries.

The significance of trade was recognized by the rulers in these countries. Strong

trade pacts among these principalities assured the safe transit of merchandise.

The affects of the above-mentioned developments were very far reaching for the
legal system in Granada. New commodities and ideas were being exchanged. New
forms of transactions had emerged. The legal theory had to accommodate all these
changes into the system. The existing legal system was not adequate for the

new circumstances. The incompetence of the legal system was recognized by lbn
al-Khatib in his criticism of notaries and their outdated legal practice in regard

to legal contracts. The internal contradictions of the system were exposed under

the impact of these changes. An indication of these contradictions is seen in the



controversy over the demarcation of the functions of the mufti and the qadi.

Such was the milieu in which Sh'c‘:tib"i (d. 1388) grew up in Granada. His training
in figh brought him into touch with these problems quite early in his career. Later,
he actively participated in discussions and disputations with other scholars on the
problems arisng out of the social conditions mentioned above. Quite early on he
realized the inadequacy of the legal system in Granada. The centre of his interests
were the problems relating fo Islamic legal theory and particularly the devices that
the Maliki fugah@’had used to adapt Maliki legal theory to accommodate social

changes.  One such device was that of mura<at al-khilaf. By accepting a diver-

sity of laws as fact, the Maliki fugahd’came into possession of @ legal device to
accommodate new social practices. For Shatibi, occepting a diversity of laws
meant negating the very basis of law. On various aspects of this and other problems,
he wrote to Maliki scholars in Andalus and in Africa. After a long search and in-

vestigation, he expounded his doctrine of maqdsid al-shari‘a. He examined the

traditional legal theory in the light of this docirine. The result was his book

al-Muwéfagat in four volumes.

As Shatibi had expected, al-Muwéfagat was not welcomed. He was called a
heretic. Alluding to a number of Shatibi's actions in his public life, his opponents
condemned him as an innovator. He defended himself against these charges by

writing his other book al-I¢tism in which he defined the concept of bid<a.

In preparing his fatGwd, Shatibi had further actual experience of the inadequacy of

the then legal theory fo meet the challenge of social changes. We have seen above



that out of 40 queries that we have examined, 34 were related fo social changes.
Shatibi found that the methods of analogy and of borrowing from other schools of

law in the name of mura‘at al-khild@f was not sufficient.

The insufficiency of the provisions of Islamic law and the methods of Islamic legal
theory to cope with rising needs were more conspicuous in the area of contracts
and obligations. Growing economic activities, especially in trade and commerce,
demanded freedom of contract. The Maliki fuqaha’ found it difficult to respond

to such demands. The new forms of contract had become highly complicated. The
older framework of contract in Maliki legal theory, which still operated on the
legal fiction of MM‘ derived from the early Medinese practice of agrarian
partnership, did not provide sufficient analogies to new kinds of contract which
were different both in form and in nature. The Mdliki fuqah@'tried to solve these
problems by adhering to the method of analogy through various devices, but the
search for particular precedents to particular cases proved unsuccessful. A number

of fugahd’were forced to fall back on the original Maliki general legal principle

of maslaha.

Shai:ib‘i also had the same experience in preparing his fatawa. He too had to refer

to principles such as tashil, maslaha and ‘adam haraj. He, however, realized

that he could not apply these principles indiscriminately to all areas of social and
legal change. Under the influence of tasawwuf, a number of new rituals had
come into social practice. He regarded these rituals as bid¢a and rejected them.

The need for such distinctions impressed upon him the significance of investigating
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the aim and purpose of law, the nature of legal obligation, and the method of legal

reasoning.

Shétibi found the principle of maslaha to be the essential point at which all the
enquiries about the nature and purpose of legal obligation, social and legal change,
and the method of legal reasoning converge. At the same fime this principle also

provides the basis of the unity that underlies the diversity of rules in Islamic law.

The principle of maglaha, as a legal concept, however, has not been a simple con-
cept in usil al-figh. Various theological, moral, methodological and more
recently 50ff conceptions of maslaha had posed serious difficulties for the use of
maslaha as principle of adaptability. The Ashtari denial of causality in God's

actions made it impossible to analyze sharéi commands on the basis of an <illa.

The iu'_f_i_s denied anything that implied any pleasure for the lower soul. Their

emphasis on wara¢, zuhd and ikhlas rendered maslaha simply info an indulgence in
-— N PRNEENEERE -

personal desires.

Methodologically, according to traditional jurists, maslaha provided only a
probable basis of reasoning if it was not supported by a specific legal Text. Tradi-
tionally, maglaha was classified from two perspectives. From one viewpoint it was
divided into f’i_c_r_ﬁj, _Igg_ﬁ and f_cis?_n_? with the last two being rejected. From the

other angle maslaha was divided into muttabara, mulgha and mursalg; as the

First two were in fact covered by the legal Text, it was only maslaha mursala which

remained to be discussed. Consequently the discussion of maslaha was reduced to



a consideration of maslaha mursala. It is evident that Shatibi's analysis of

maglaha keeps the traditional criticism of maslaba in view. The first thing that
emerges from his analysis of this concept is his stress on human needs rather than
on its being simply a Divine prerogative in the absolute sense. From Shatibi's
definition of maslaha and its characteristics and from his discussion of its five
aspects, it becomes clear that the essential element in the concept of maslaha is

B

consideration for and protection of the necessities of human life in this world and

in the hereafter.

Shatibi accepts the traditional division of maslaha but rejects the limitations on
their validity. He finds baﬁ and tahsini types of maslaha to be complementary
and to act as protective zones for the darrt type. The two are indispensible in
this sense. He does not seem to accept the other division, however. The term

maglaba mursala  is seldom used in his discussion of maslaha, and when it is used,

it does not differ in meaning from maslaha.

In his analysis of the concept of maslaha, Shatibi established certain distinctions

to clarify the confusions that had gathered around this concept. He analyzed the

implications of ta‘abbud, huzdz, and mashaqqa in order to elucidate the concept
of legal obligation. He refuted the sufi conclusion that abandoning of the huziz
was an essentiai meaning of fa‘abbud. He explained that ta‘abbud has two senses;
one to obey without searching for the reasons underlying obligations and the other
fo conform to the intent of the law=giver. Shatibi concluded that the first sense

of tatabbud is applicable only to the ibaddt which he distinguished from <adat.



The other sense was applicable to the entire body of legal obligations. Obeying
“the intent of the law-giver meant to regard the maglaha or [_n_q_";d_rf in ‘Gddt and
ta‘abbud in the second sense or fo obey the explicit meaning, in ¢ibadat. He
further explained that ta‘abbud in the technical legal framework means that the

area of ¢ib&dat cannot be extended further than what has been revealed by the law=

giver.

Shatibi answers the theological objections to maslaha by pointing to the confusion
that had resulted from not distinguishing between two levels of the Divine Will.
Divine Will at the legislative level does not operafé in the- same way as it does

at the level of the Creation. The legislative will allows man's freedom to act

and holds him responsible for his acts. Human freedom and responsibility logically
require that the Divine Commands must be within man's capability fo comply with
them and, further, that they must be intelligible. Intelligibility refers to both

the linguistic and the rational aspects of the commands. Thus the factors of res-
ponsibility, intelligibility and rationality taken together, necessitate that Divine
Commands should be based on an explicit or implicit <illa, so that they can be
understood, generalized and extended to like situations. Ashfari jurists, in order

to defend God's Omnipotence, were forced not only to deny .~ Cilla in Divine
Commands, but were also compelled to say that a Divine Command does not
necessitate the Divine Will. Shafibi differentiated between two Wills; the Creative
Will which is io desire someone to produce a certain act. Thus, contrary to Ashfaris,
Shatibi was able to mak2 it clear that a Divine Command with a legislative will does

not necessitate its actualization, yet it stresses the support of the Command by the



Divine Will.

The basic components of Shatibi's concept of maslaha are, thus, the following:
1) consideration for the needs of man, 2) the rationality of legal commands and
the responsibility of man, 3) protection from harm, and 4) conformity with the

objectives of the law-giver.

- A -
Shatibi, however, disti nguishes Kmoszlabaafhcr‘iyya from the ordinary concept of
—

maslaha; the former is abstract and simple. Ordinary maslaha does not exist in

pure and simple form; it always contains certain elements of mafwda.  Ordinary

maslaha is known by weighing the aspects of good and evil in an action; which-

. -

ever dominates characterizes the thing in question. ;‘Maglcl;\u shartiyya as a legal
I

obligation takes into account only the dominating aspect which is pure and simple,

unmixed with mafsada.

in Sh&gibf' s understanding,Sdda and shari¢a are very closely connected. Although

both are willed by God, yet the former belongs to theCreative Will and the latter

to the Legislative. Temporally ‘ada is unlimited but §h’c|ff,g is limited. Except

for certain fundamental laws ¢Gda may undergo changes, whereas iﬁ‘g insofar as

it reflects the Divine Will cannot charge. To find rules for new situations occurring
because of changes in ‘Gda one needs to know the exact rule or the intent of the law.
This intent can be known through studying @da in combination with the principles

inductively derived from shari‘a.

The above-described concept of maslaha was admirably suited to Shtibi's under-



standing of social change and to his views on legal change. According to Shatibl
the ¢awa'id 01; the habits of individuals and social practice alike are stabilized by
certain universal laws which do not change. The changes that occur in society
happen because of the movements from one place to another of individuals, or be-
cause of the movements of social customs along with the migration of people.
More fundamentally, changes are generally produced by human needs. It is when
these social changes go beyond the provisions of the rules of law or when they be-

come too complicated for the existing rules, that a mufti or muj tahid is summoned,

through the agency of a faiwd, to examine the law and legal theory as they relate

to the changes in question.

The process of legal change may be called ijtihad. Shatibi divides ijtihdd into
four types. Although the 'gate’ of ijtihdd is closed in none of the types, yet
Shatibi was of the opinion that because of cumulative growth of fatdwa and judicial

decisions, ijtihdd may not be needed in many areas. For Shatibi ijtihdd and taglid

are legal necessities and not theological obligations. Thus Shatibi comes to a
different conclusion about the principle of ijtihdd. As has been poi rted out, this
rather legalistic and positive understanding of ijtihad is quite significant for

Shatibi's legal philosophy .

Having summarized our findings, we may now draw conclusions in reference fo the

problem of the adaptability of Islamic legal theory to meet social changes.

We have seen that Shatibi admits that changes take place in society and that the

legal changes in the area of ¢Gdat accord with social needs. We have also found



Shatibi to believe that although its general and universal principles remain un-
changed, yet Islamic law does accommodate itself to changes and that it favours
the consideration of social needs in making its accommodations. According fo
ShE!ib’i', ijtihad provides a method and process for legal change; maslaha givesa
basis and direction to change; and the concepts of bid¢a and ta‘abbud provide limits

PRI

on social and legal changes.

Through his analysis of maslaha as the purpose of Islamic law, ShG:ribT has tried to
free the operation of Islamic legal l‘he'ory from a number of factors of determinism
and rigidity arising out of theological and methodological considerations. In fact
his concept of maslaha provides a correction for many traditional as well as modern
misunderstandings of this concept. We need notrepeat all the points relevant to

these corrections; it will suffice to say that contrary fo the general understanding,

maslaha is neither u totally relative and arbitrary principle nor is it strictly tied

to qiyas or to specific legal texts of sharia. It is connected with social needs at

one end, and on the other if is inductively supported by i\gﬁ‘_g_- It is, thus, not

a special form of analogy, nor is it an extra legal method of expediency to provide
an area of flexibility in legal reasoning along with more strict elements of the

law. To Shatibi, maslaha is an integral principle that unifies s_hg_["r‘_a, provides

stability and gives direction fo legal changes.

It can be seen that Shatibi had considerably improved upon the traditional philo-
sophy of Islamic law by refining and clarifying certain basic legal-philosophic

concepts, particularly the concept of maslaha.  His views were quite fitting for



the needs of Islamic legal theory in fourteenth century Granada. As we have seen,
quite similar developments in the philosophy of law took place in Christian Spain

that came to bear fruit in the sixteenth century in Suarez's philosophy of law. The
difference was, however, that in Christian Spain those activites which continved
through the sixteenth century later helped in the development of modern philosophies
of law. In -Muslim Spain, despite the fact that Shatibi s philosophy of law was in
some respects similar to that of Suarez, it did not gain acceptance, and the traditional

view persisted. Why did Shatibi's philosophy fail?

To explain the failure of Shatibi's legal philosophy on the basis of material and
historical reasons will not be sufficient.  His legal philosophy was revived in the
Salafiyya and Liberal movements in the nineteenth century, and as various studies,
such as those by A. Hourani and M. H. Kerr, have shown, once agoin failed

although the historical setting and circumstances were this time more favourable.

The reasons for this failure must also be sought within Shatibi's philsophy and in

the understanding of it by his recent followers. Since the matter lies beyond the

scope of this dissertation we will only suggest in respect of it that Sh&tibi's recent
followers do not seem to have accepted his philosophy as a whole.  For instance,

they refer to maslaha as a principle of expediency to be used in cases where the
provisions of legal texts and the method of analogy do not suffice. This is not

Shatibi' s understanding of maslaha but is rather a repetition of concepts long held in the
community. Thus, in fact, these recent followers have not departed from the tradi-

tional concept of maglaha.



One would have expected that in view of modern developments in theories and

systems of law, Shdtibi's philosophy would have been further refined by his modern
disciples. Instead, they have remained within the traditional framework of legal
methodology and have even interpreted Shatibi's philosophy in the same framework .
Consequently, it was possible for scholars such as Rashid Ridd to blunt the thrust

of Shatibi's philosophy by giving ShatibT the image of a conservative, a crusader against in-

novation and of a reviver of tradition.

From the above observations it is possible to suggest that there is a significantly
visible trend in Shatibi's legal thought towards a positive Islamic law. His emphasis
on maslaha and his attempt to free legal theory from fﬁeological determinism indicate
such inclinations. To illustrate, we may refer fo his demarcation of two areas of

legal change.

He stresses that no innovation can be accepted in ¢ibadat, whereas in<adat changes
are possible. The element of positivism iies in his theoretical justification of the
above conclusion. He explains that €ibddat belong to that area of magdlip which
is known only to God. Geneullyﬁéa_d_éi_' cannot be rationally explained. Since
they cannot be observed and tested by human reason, they cannot be extended by

analogy to similar situations.

The area of ¢adat is different, however. Not only are ¢3ddt based on masalih, but
the commands in shari‘a relating to <adat usually provide the reason indicating that
these masdlib can be grasped by human reason. Further, ¢&ddt are observable and
they can be tested. This is the reason they are extendible by analogy, and why they

can be the subject of ijtihad.
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Such arguments should have led Shatibi to positivism in his legal philosophy;

yet there are no explicit statements by Sha&fibi showing such a tendency.

The implicit positivism in Shatibi's legal philosophy may be further noted in his
attempt to separate law (figh) from theology and from §0fi morality as set out

in his definitions of legal obligation.  Although he believed the origin of Islamic
law to lie in religion and morality, yet he was able to maintain that theological
and moral elements and the conception of obligation based on them could not be
admitted into the definition of legal obligation. He was, however, reluctant to

reject entirely the theological and moral implications of legal obligation.

This reluctance, in fact, sometimes resulted in his allowing an element of confusion
to creep into his definitions. For instance, we may cite his definition of tacabbud.
His illustrations of Sibaddt refer to the well-known Islamic rituals and other such
acts which, according to him, should be accepted without rational explanation in
contrast to €Gdat which have rational bases. There are a number of occasions, how-
ever, when he implies that even those legal commands in the Qur’an, which do not
concern ¢ibadat such as those governing family relations, should also be accepted
without rational explanation. Does he mean that he extends the definition of

tacabbud in the sense of ibadat to all the commands in the Qur'an?

In the light of Shatibi's philosophy as a whole, it is difficult to explain such de-
partures. Most probably these departures result from Shatibi's reluctance to accept
the logical conclusions of his attempt to separate the two levels of conceiving the

legal obligation i.e. the level of the origin of legal obligation and the level of its



definition and application. The first level may relate to religion and morality,

but such a relationship is not necessary on the second level. One can appreciate
Shatibi's reluctance if it is recalled that the legal system in his day, despite certain
attempts, did not succeed in separating the jurisdiction of the ﬂ)_fir from that of the
.(_]E('i:l-_- Furthermore, the ﬂ:_f_t-_f was also regarded as a deputy of the Prophet, and
as such his jurisdiction included both religious and legal matters and the bases of his
authority were somewhat metaphysical; the _rﬂl_lif_-l-_ derived his authority from the

metaphysical principle of continuity of Divine guidance through prophets, and after

Muhommad through muftis.

The qddi did not enjoy independence in the legal system; he had to rely on the

mufti, who was attached to the court as a consultant, for the validity and legality of

his decisions. Such limitations on the institution of the qadi inevitably influenced

the concept of legal obligation.

Inspite of his attempts to define legal obligation, Shatibi did not uphold the indepen-
dence of the SE_SI_T from the mgfﬁ Hence his legal philosophy, despite certain
elements of positivism, did not go far enough and, consequenfly, could not grow

into a positive legal philosophy. This i; probably the reason why this philosophy

has also failed more recently when modernists have attempted to use it without

supplying the necessary correctives.

It may, in fine, be concluded that, in the history of usGl al-figh, Shafibi's philo-
sophy of law marks a tendency towards "legal positivism". A proper understanding

of its limitations, which had resulted from the particular historical nature of
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Islamic law in this period, and of the ambiguities resulting from these limitations,
may help us to reconstruct Shatibi's arguments to adapt Islamic law to social

change. Such a reconstruction might hold a key to a fruitful adaptation of Islamic

law to modern circumstances.
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APPENDIX A

A Summary-view of Al-Muwdfaqat

Al-Muwafaqat is divided into five books:

EIRST BOOK:  "mugaddimat" (preiiminaries). in this book thirteen prelimi-
nary rules are discussed. The main points made in these discussions are three:
(i) The usol al-figh (principles of Islamic legal theory) are Sﬂi (definite), not

E_‘Qif (probable) as had been held by most of the mutakallimon jurists,
especially by Ghazali and Razi.

(ii) These principles must relate to furd‘(the details of applied law) and to a‘mal

(actions). This position was again taken in order to refute the mutakallimdn-

e

jurists who had introduced problems of kaldm into usul al-figh.
(iii) The method of knowing the precepts of law must fulfil the following three
requirements:

(@) the methods must be close to the level of common capability of

understanding.
(b) it must aim at being a means to tatabbud (bondage to God).

(c) it must lay siress on a necessary relationship between knowledge

and action.

At this point Shatibi goes into a detailed discussion about al-film (the knowledge).
This entails the following problems:
1.  Definition of the proper (muttabar) shar¢i knowledge.

2.  Division of knowledge: (i) glt_a (solid), (ii) mulah (salty, to add
flavour), (iii) neither of these. Sulb is the goal, and ustl al-figh

belong to this category.
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3.  The role of reason: human reason (‘aql) follows, does not take pre-
cedence over the transmitted knowledge (r)gﬂ_l).

4.  Al-Adilla al=shar Ciyya (legal evidences) are the only basis for a

proper shar€i knowledge.
5.  The method of learning: of the two methods of learning, i.e. al-

Mushafaha (direct from the teacher) and mutdlaca kutub al-musannifin
—— [

(indirect, by studying from books of authors), the former is better, yet
the latter must supplement the former.

6. The signs (g_m_é':@i) of a true scholar with whom one should study are
three: (i) correspondence of action with knowledge, (ii) direct
relationship with his teachers in his education, (iii) imitation of his

teachers.

SECOND BOOK: Abhkam (legal values), deals with forty~two problems. The
discussion is divided according fo the two major categories of legal values, khitdb

al-takiif , concerning the va lues that result directly from a Divine command, and

khitab al-wad¢ concerns the values that are the indirect result of that command.

Khitab al-taklif creates five legal values: Nadb (recommendation), wujob

(obligation), lbdha (freedom), karGha (reprehensibility) and man< (prohibition).
Shatibi considered ibaha as a middle value in this structure, hence a major part
of his discussion on this category of values is devoted to ibdha. The main points

of discussion are the following:
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1. The definition and essence of ibdha, the mode‘t‘.;olf expression of the
value and its various aspects.
2.  Relationship of ibaha to other values.
3.  Relationship of i_bil;la to the maqdsid (objectives of law).
4. Relationship of ibdha to the problem of Rights and Obligations (huqdq).
5. lbaha and ‘afw (foregiveness), a new category suggested by Shatibi
as a middle value between the Qurdnic values of hgléil (permissible) and

harém (forbidden).

Khitb al-wagd € also creates five values which indirectly lead to the above-mentioned

five. The above five are created as grades of obligation by direct command, but
khitab al-wad® creates values by instituting the requirement through one of the
following five values:

(1)  Sabab (mediate cause).
(2)  Shart (qualification).

(3) Mani¢ (preventive cause).
(4)  Sihha/butldn (soundness/unsoundness).

(5) “Azima/rukhsa (regularity or allowance in the requirement).

In these discussions Shatibi defines these shar<i values and establishes distinctions
among them. His main concern is to know whether they are intended by the law-
giver as such or not. He also attempts fo establish the two levels of this intention,
the intention of instituting the requirement through these values, and the intention
of requiring the performance of the action. For instance, a sabab act is required
in performance but not the musabbab act although at instituting (yﬂgi_‘_) them

the lawgiver's intention embraced both.



Shatibi's interest in the question of the intention of the lawgiver finds more space

in the third book. After he has shown the relevance of this question to the dis-

cussion of legal values, he proceeds to deal with the question itself.

THIRD BOOK: "al-maqdsid al-shar¢iyya fi al-shari‘a™ (the legal objectives of

shari a), Sh&tibf discusses these objectives at iwo levels. On one level he trects

the objectives of the lawgiver through the following four aspects:

(a)

(b)

(c)

the primary objective of the lawgiver in the institution of shari a. Shatibi
maintains that the primary objective is the magilih of the people. He
discusses the definition, types and structure of masalih in order to show that

the notion of maglaha constitutes the central theme in shari‘a.

the objectives of the lawgiver regarding the intelligibility of sﬁg_f_‘g.

Here Shatibi maintains that shari‘a aims to reach all people; hence it must
be intelligible to all of them. In this respect he discusses two notions:

(i) °um6mixf\g7 , generality in the use of terms and (ii)’t_:m_mfzé, consideration
for the majority of the people in their capability of understanding and their

command of knowledge of the sciences.

the objectives of the lawgiver in instifuting the obligation. The main theme
here is that shari¢a does not impose obligation which is impossible; yet this
does not mean that the obligation does not entail any exertion. The
criterion in this regard isi@g, the common practice; if something is
considered impossible in common practice, it cannot be regarded as a

requirement by shari‘a.



(d)

the objectives of the lawgiver in admitting the mukallaf (one under obli-
gation) as a subject of obligation. Shatibi here goes into detail in
defining the objective of _f_o_@ on two levels. On the first level he
deals with two types of objectives of the lawgiver; primary and secondary.
On the second level he discusses the participation (hazz) of the mukallaf
and concludes that his participation is exclusively conditioned by the

objectives of the lawgiver.

Shatibi, however, makes a distinction here in reference to this participa-
tion. Although the second level is conditioned by the first level, there
are two aspects o be distinguished. As far as obedience is concerned,
there is no distinction among various categories of action, but insofar as
reasoning is concerned, the distinction must be made between ‘ibadat and

¢adat.

Considerable space is devoted to the discussion of <dda, its characteristics, and

its various types from the legal point of view. The question of Kharq “ada s

also dealt with in detail.

The second level of discussion of the objectives has to do with the intentions of

the mukallaf.

Here Shatibi deals with the questions of niyya (intent) and ‘ayni é (particularity).
q YY yniya {p Y

The main theme is that the intentions of the mukallaf must correspond with the

intentions of the lawgiver. This is the reason why Shatibi condemns hiyal (devices

to evade law) and bid¢a (innovations).



EOURTH BOOK: Al-Adilla Al-Shartiya ~(Legal Evidences)
7AY

This book is divided into two parts:
1. The discussion of Legal Evidences in general.
This part is divided into sections:
A) General Principles: The following are the main subjects:
1. Legal Reasoning (MM) deals only with universals, noi
with particulars.
2. The characteristics of Legal Evidences:
_Qlt_‘_i_ié (Definiteness), Zm (probability), supplemented
by other factors so as fo make them definite.
3. These evidences do not contradict Qadaya iL_J_q_GJ (rational propo-
sitions).
4. Every evidence consists of two premises; since they are definite,
so also is the conclusion.
5. The evidences relating to ¢<Gdat are simple (mulaq) while those

relating to ¢ibGddt are mundabita (stipulative).

6. The evidences are general in application.

7. The evidences are eifherl:_u_r_h_'&ii- (offering a logical proof) or @
(obligatory because of command).

8. General rules for finding out the evidences, for underfaking what

they demand and for their application.
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B. Weaknesses of Legal Evidences:
In this discussion Shatibi deals with the following:

1. Tashabub (equivocations)
2. Naskh (abrogation)

3. ’Awamir - Nawahi (commands and prdhibitions)

4. SUmim - Khusls (general and particular)

5. Bayadn - "|ma| (explanation and conciseness)

The evidences in detail

Specific legal evidences are four: The Qur’@n, the Sunna, ljmG* (cons ensus)
and Qiyds (analogy). Shatibi dismisses the latter two, contending that
only Qur'n and Sunna are essential evidences.
A) Al-Kijab:
The main points of this discussion are as follows:
1. Al=Kitab is the whole (kulliyya) or the Shari‘a.
2. Almost all the commands in the Qur'an are "universal".
3. The Qur'an contains an explanation for each of its concise
commands.
4. The knowledge of the historical context of the Qur'an is essential
for the following reasons:
a) To know the mediate causes of the revelation of a command.
b) To establish the differences between the verses revealed in

Mecca and Medina.
The former are universals and hence regulative; the latter are

particulars and subject to abrogation by the lawgiver.
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5. Arbitrary opinion has no place in explaining a command in the
Qur/an.
B) Al-Sunna:
The main topics of discussion are the followirg:
1. Definition of the Sunna
2. The relationship of Sunna with al-Kifab

3. The various kinds of Sunna

4. The Sunna of the Companions of the Prophet.

FIFTH BOOK: ljtihad (Legal Reasoning)

This book is divided into five parts:

].

The main points of discussion are as follows:

1. Two types of I_i_l:i_b_&;c_i, one whose results are immutable, the other which
is continuously subject-to-change.

2. The qualifications for ijtihad

3. The unity of the principle of Shari‘a.

4. ljtihad and Bid‘a

5. The measures of ljtihad:

a) Sadd al-Dhard’i¢ (to block the ways possibly leading to an un=

desired action)
b) Istihsdn (juristic preference against strict analogy)

c) The problem of Khi |&f (disagreement)



42/

Fatawd (Responsa)

1. Mufti (the jurist who issues “responsa") is the deputy of the Prophet.

2. A fatwd consists of all the three categories of ﬂvﬂ (statement), fi¢l
(action) and r_uﬁ (confirmation).

3. The qualifications of a mufti .

4. The problem of rukhsa (ailowance) and fatwa.

. lqtidd’ (Imitation)

1. The meaning and nature of "imitation", the definition of mugallid (one

who imitates)

2. mugallid and Istifta’ (the action of asking for responsa)

3. The problem cf choosing whom to imitate.
4. The conditions for the pronouncing of a fatwa.

5. Imitation of actions.

Ta%Grud (conflict) and Tar'ﬁb (preponderance)
The problem of choosing between contradictory or conflicting evidences

and its various aspects.

Su'al/ Jawab (question and answer)

This part deals with the rules of debate and defence.
The following topics are discussed:

1. llm al-Jadal (The science of disputation)

2. ’he meaning of question, division - and reprehensibility of excessiveness

of questions.



3. The difference between a mujtahid and a mundzir (debator).

4. The method of argument: conclusion from two premises.
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APPENDIX B

A Summary-view of Al-l¢isam

This book deals with the question of Bida in ten chapters.

Chapter One:

Chapter Two:

Chapter Three:

Chapter Four:

Chapter Five:

Chapter Six:

Chapter Seven:

Chapter Eight:

The definition of Bid¢a

Condemnation of Bid¢a

The condemnation of bid% is general, the condemnation applies

to all kinds of bid¢a. In this chapter Shatibi criticizes scholars

such as lkn “Abd al-Saldm and Qaréfi who divided bid< into
five categories like the five legal values. According to them
some categories of bida are not only good and recommended but
also come close to obligation.

The details of the arguments of those who are in favour of bid<a.

Two levels of bid¢a; Bid< I;mq-iqi'ﬂreal innovation) and Bid‘a
idafi; >(/|fe|aﬁve innovation)
The legal value (hukm) of bid‘a

The question of bida in reference to tatabbudat and <«ddat.

According fo Shatibi, legally, the value of bida applies only

to the former.

Bid‘a and Masalih Mursala  (The juristic consideration of the

public interest against strict analogy) and istihsan (juristic

preference against analogy). Are they bid‘a?



Chapter Nine:  Bid‘ as heresy: the heretical sects; Schism in the Community -

The problem of the one Saved (ndjiya) Sect.

Chapter Ten: Sirat Mustaqim (The Right Path) and Ibtida® (Committing inno~
vation)

1. Types of acts which introduce bida
2.  The causes of bida
a) Ignorance of the tools (adwat) for knowing the ob-
jectives of Shari‘a. This generally means inndequate
knowledge of Arabic gramn;or and usage.
b) Ignorance of the objectives themselves.
c) Reliance on the judgment of human reason alone.

d) Submission to personal desires (lttiba¢ al~hawa).
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