
1+1 National Library
of Canada

Bibliothèque nationale
du Canada

Acquisitions and Direction des acquisitions et
Bibliographie Services Branch des services bibliographiques

395 Wellington Sireet
Ollawa. Ontario
KIA ON4

NOTICE

395. rue Wellington
Ollawa (Ontario)
K1AON4

AVIS

The quality of this microform is
heavily dependent upon the
quality of the original thesis
submitted for microfilming.
Every effort has been made to
ensure the highest quality of
reproduction possible.

If pages are missing, contact the
university which granted the
degree.

Some pages may have indistinct
print especially if the original
pages were typed with a pOOl'
typewriter ribbon or if the
u.niversity sent us an inferior
photocopy.

Reproduction in full or in part of
this microform is governed by
the Canadian Copyright Act,
R.S.C. 1970, c. C-30, and
subsequent amendments.

Canada

La qualité de cette microforme
dépend grandement de la qualité
de la thèse soumise au
microfilmage. Nous avons tout
fait pour assurer une qualité
supérieure de reproduction.

S'il manque des pages, veuillez
communiquer avec l'université
qui a conféré le grade.

La qualité d'impression de
certaines pages peut laisser à
désirer, surtout si les pages
originales ont été
dactylographiées à l'aide d'un
ruban usé ou si l'université nous
a fait parvenir une photocopie de
qualité inférieure.

La reproduction, même partielle,
de cette microforme est soumise
à la Loi canadienne sur le droit
d'auteur, SRC 1970, c. C-30, et
ses amendements subséquents.



•

(

THE REGULATION OF FOREIGN DIRECT INVESTMENT IN MEXICO
AND THE NORTH AMERICAN FREE·TRADE AGREEMENT

by

CHRISTIAN NADEAU (c)

A thesis submitted to the Faculty of Graduate Studies and Research in partial
fulfilment of the degree of Masters of Law.

Institute of Comparative Law
McGiII University
Montreal, Quebec
April 1992



1+1 National Library
of Canada

Bibliothèque nationale
du Canada

Acquisitions and Direction des acquisitions et
Bibliographie Services Branch des services bibliographiques

395 Wellinglon Street
Ottawa. Onlario
K1AON4

395. rue Wellington
Onawa (Onlario)
K1AON4

The author has granted an
Irrevocable non·exclusive licence
allowing the National Library of
Canada to reproduce, loan,
distribute or sell copies of
his/her thesis by any means and
in any form or format, making
this thesis available to interested
persons.

The author retains owners~ip of
the copyright in his/her thesis.
Neither the thesis nor substantial
extracts from it may be printed or
otherwise reproduced without
his/her permission.

L'auteur a accordé une licence
irrévocable et non exclusive
permettant à la Bibliothèque
nationale du Canada de
reproduire, prêter, distribuer ou
vendre des copies de sa thèse
de quelque manière et sous
quelque forme que ce soit pour
mettre des exemplaires de cette
thèse à la disposition des
personnes intéressées.

L'auteur conserve la propriété du
droit d'auteur qui protège sa
thèse. Ni la thèse ni des extraits
substantiels de celle-ci ne
doivent être imprimés ou
autrement reproduits sans son
autorisation.

ISBN 0-315-80407-b

Canada



CHRISTIAN NADEAU
9006596
LL.M. THESIS
INSTITUTE OF COMPARATIVE LAW

SHORTTITLE

THE REGULATION OF FOREIGN DlREcr INVESTMENT IN MEXICO AND
NAFTA

(TOTAL CHARAcrERS = 62)



,{

,
1

l.

1"

L

1 •

••

l

['

1

!
L.

This thesis is dedicated to the
children of Mexico in the hope
that investments and NAFTA will
provide them a brighter future
and to th9 friends who have
rendered this thesis an
unforgettable experience .



. i

l

ABSTRACT

The legal environment for foreigners doing business in Mexico has
undergone radical changes since 1984 following its debt crisis. Mexico became
a member of the General Agreement on Tariffs and Trade in 1986 and changed
its economic development policy trom import substitution and inner growth to
export diversification, promotion and an open economy. This abrupt change
occured through the implementation of new laws and regulations Iiberalizing the
Mexican economy.

This thesis, after presenting an overview of Mexico, examines the new
business environment prevailing in Mexico focussing on the laws and regulations
affecting foreign investments and and foreigners in Mexico. It then compares
Mexico's foreign direct investment [FOI] regulations with those of Canada and the
United States in relation to the Canada-U.S. Free Trade Agreement of 1988. Since
Mexico's FOI concerns and policies are simUar those of Canada, this comparison
provides useful perspectives for a prospective analysis of acceptable FOI
regulations in a North American Free Trade Agreement [NAFTA].

Wlth the enactment of new FOI regulations in 1989, foreigners can have
100% ownership of ~eir Mexican operations to the exclusion of approximately 50
economic sectors where their participation is Iimited or excluded. These sectors
are mainly in the field of natural resources and transportation. Other forms of
investment, on the securities market or in temporary trusts, provide a mean to
ease some of these restrictions. Also, nearly unrestricted FOI is possible for the
establishment of maquiladora plants exporting 100% of their production. These
plants for the most part assemble American parts for re-exportation of the finished
product to the United States. In this case, the U.S. does not levy duty on the
assembled product. The maquiladoras provide insight on the future of trade
Iiberalization with the United States and Canada.

The restrictions that formerly applied on transfers of technology,
intellectual property, importations and land ownership have also been Iiberalized
to the benefit of foreign investors. The same is true of the fiscal policy and foreign
exchange controls.

The adoption by Mexico of industrialized country standards and
principles has led to the negotiation of a NAFTA between Canada, the United
States and Mexico. Further investment Iiberalization will be a major part of the
price Mexico wi:i need to pay for the sucessful conclusion of NAFTA. Such
Iiberalization will benefit Mexico's development provided that it reteins a few of the
prevailing restrictions and the legal means to implement future policies on
investment, thus ensuring for itself a part of the benefits of FOI.

• This Thesls EncompassesAlI Regulations ln Place Betore March 31,1992.
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RESUMÉ

Depuis 1984, des changements radicaux dans l'environnement légal dans lequel
opèrent les entreprises étrangères au Mexique sont survenus. Ceux-ci ont été provoqué
par la crise financière auquel ce pays a fait face en 1982. En 1986, le Mexique a adhéré
à l'Accord Général sur les Tariffs et les Douanes suite au changement de la politique de
développement économique par la substitution des importations et le développement
"interne" à une économie fondée sur la promotion d'exportations diversifiées dans un
marché libre et ouvert. Ces changements brutaux ont été implanté par l'adoption de
nouvelles lois et règlements qui libéralisent l'éc-.onomie mexicaine.

Cette thèse, après une présentation du Mexique, examine ce nouveau régime
légal qui affecte les investisseurs étrangers et leurs opérations une fois implantés au
pays. Ensuite, elle compare la règlementation des investissements étrangers directs [IÉD]
avec celles du Canada et des États-Unis en relation avec l'Accord de Ubre-Échange
Canada-États-Unis de 1988. Vu que les politiques et les soucis mexicains sur les IÉD sont
similaires à ceux du Canada, cette comparaison apporte des perspectives utiles pour une
analyse prospective d'une réglementation acceptable des rÉD dans un Accord de Ubre
Échange Nord Américain [ALENA].

L'adoption d'un nouveau règlement sur les IÉD en 1989a permis aux étrangers
de détenir jusqu'à 100% de participation dans leur opération mexicaine à l'exclusion
d'environ 50 secteurs économiques où leur participation est limitée ou exclue. Ces
restrictions sont principalement dans le secteur des ressources naturelles, de la
construction et du transport. D'autres formes d'investissements, par le biais du marché
boursier ou l'établissement d'un trust temporaire, offrent des moyens pour diminuer
l'impact de ces restrictions. De plus, des IÉD sans aucune restriction sont possibles pour
l'établissement d'usines "maqui/adoras" qui exportent 100% de leur production. Ces
usines pour la plupart font l'assemblage de composantes américaines pour ré-exporter
le produit fini aux É.U. Dans ce cas, les États-Unis n'imposent aucune douane sur le
produit assemblé. Les maqui/adoras ouvrent une fenêtre sur l'avenir suite à une
libéralisation du commerce avec les États-Unis et le Canada.

Les restrictions qui s'appliquaient auparavant aux transferts de technologie, à
la propriété intellectuelle, aux importations et aux restricions territoriales ont également
été libéralisé au bénéfice des investisseurs étrangers. La même chose est vraie de la
politique fiscale du Mexique et des restrictions sur l'échange de la monnaie.

L'adoption par le Mexique de normes et principes communs aux pays
industrialisés a permis la négotiation d'un Accord de Ubre Échange Nord Américain. De
plus amples libéralisations quant aux investissements sera une partie importante du prix
que devra payer le Mexique pour conclure un ALENA. Dans l'ensemble, une telle
libéralisation bénéficiera au dévelopment du Mexique si Il conserve les moyens légaux
d'implanter ses Mures politiques en la matière lui assurant une partie des bénéfices des
IÉD.

f ** Cette Thèse Est à Jour Jusqu'au 31 Mars 1992.
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INTRODUCTION

Mexico has alwi\Ys been a leader among developing countries.For

example, Mexico was a pionee,' with the expropriation of the petroleum industry

in 1938. ft was one of the most faithful supporters of the New International

Economic Order movement of the 1970's, along with the G-n group. Neighbour

of a world power, Mexico has maintained a detiant attitude towards the United

States for a long time. Mexico preferred a practically state controlled economy to

economic neoliberalism, believing -successfully until 1982 that in this way it could

achieve more acceptable economic development. Its regulations on foreign direct

investments followed the same path, being very restrictive. Investments, if allowed,

were selected through a long, narrow and discretionary selection process and

were only pormitted in a Iimited number of sectors.

Mexico has recently modified its policies toward foreign direct investment.

From avery restrictive, conservative and close to hostile attitude until1984, Mexico

has totally changed its ways. Under the tremendous pressure of its public debt

and an unprecedented economic crisis, Mexico has changed its economic policy

trom internai growth, financed by lending institutions, coupied with a policy of

import substitution, to development through increased trade and investment.

Mexico has suddenly established wide-open borders. In 1986, Mexico became

a member of the General Agreement on Tariffs and Trade,' taking the

1 General Agreemenl on Tariffs and Trade [GATI'), opened for signature October 30, 1947, 61
Sial. AJ, T.I.A.S. No. 1700, SS U.N.T.S. 187. Decreto por e/ que se Aprueba el Protoc% de adhesion
de Mexico al Acuerdo General Sobre Arance/es Aduaneros y Comercio, adoptado en la cûuJad de
Gienbra, Suiza. 0.0., 5eplember Il, 1986; 0.0., October 29, 1986 (5enale's approval). See generally
R. English, "The Mexican Accession 10 Ihe General Agreemenl on Tariffs and Trade" (1988) 23
Texas J. Int'I. L. 339 and also D. Siory, "Trade PoUlies in the Third World: a Case Study of the
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international community by surprise. This new war medicine administered to

Mexico's economy is the reason for the discussions taking place now concerning

a North American Free-Trade Agreement [hereinafter NAFTA]. Not so long ag9,

such an agreement would have been unthinkable.

ln this new context, a study of the regulations and of the measures of

control which apply speciflcally to the gringos extranjeros2 in Mexico is of interest.

ln this paper, we will first study the laws regulating foreign direct investment

[hereinafter FOI] in Mexico to better understand what is at stake in the NAFTA

negotiations.

We will begin by describing Mexico as a whole: the country and its

economy. We will then trace the path that Mexico has followed with respect to FOI

until the adoption of the Ley para promover la inversion Mexicano y regular la

inversion estranjera3• The evolution of the legal context is important to

understand the magnitude of the reforms in FOI regulations of 19844 and 19BsS

and the importance of the NAFTA negotiations for Mexico.

Mexican GATI Decision" (1982) 36lnt'l. Organization 767. Canada is member of the GATI since
1948, (1948) Can. T.S. 31.

2 Slang expression for foreigners.

3Ley para Promover la Inversion Mexiœno y Regular la Inversion Estranjera 0.0., March 9, 1973.
(reproduced in (1973) 12 I.L.M. 643). [hereinafter the Foreign Investmen/ Law] Also reproduced ln:
BANAMEX,Intemational TrDde and Investment Opportunüies in Mexico, (Bancolnternaclonal S.N.e.:
Mexico, 1990).

4 National Foreign Inves/emen/ Commission of Mexico, Guidelines for Foreign Investmen/ and
Objectives of ils Promotion (1984) [hereinafter the "Guidelines"].

5 Reglamento de la ley para promover la inversion mexicana y regular la inversion estranjera, 0.0.,
May 16, 1989. [hereinafter 1989 Regula/ions]
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After having presented this overview, we will examine the laws governing

FOI in Mexico. Foreign corporations must meet different requirements if they are

considering exporting the majority of their production, as in the case of

maqui/adoras,6 or if they intend to supply the domestic market through a "classic"

investment. In the latter case, the establishment of an industry is submitted to a

thorough review process in a Iimited number of sectors or to a simple registration

process. We will go beyond this process to detail in the following chapter the

specifie legal environment in which foreign corporations operate. They must obey

specifie limitations on their imports, technology transfers, money exchange and

property rights.

The final section of this thesis will deal with the implications of a NAFTA

for Mexico and its FOI regulations. The first step will be to examine the regulations

of FOI in Canada, the United States and the resulting provisions of the Canada

United States Free·Trade Agreement7 on investment and the investment flows in

America. Since Mexico and Canada have followed a similar course with their

policies on investment, the FTA provides an insight into possible regulations of FOI

in NAFTA.

6 Maquiladoros are in·bond assembly plants where only a fraction of their production is allowed
10 be sold on the domestic market. The parts come in Mexico 10 be pUI logether and then re·
exported 10 olher countries.

7Canada.Uniled States Free Trade Agreemen4 Deœmber 22, 1987 and January 2, 1988, H.R. Doc.
No. 216, lOOlh Congress, 2nd Sess. 297, reproduced in: (1988) 27 !nl'I. 1.. M. 281; ExtemaJ Affairs
(canada),Accord de Libre·Echange entre le Canada et les Etats·Unis, Copy 4-01-88, (Extemal Affairs:
Ouawa, 1988).
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These elements will be integrated by looking at what is at stake in these

negotiations and what course Mexico should adopt to safeguard its interests.

preserve its culture and continue its economic development for the ultimate benefit

of its population in a manner acceptable to ail Parties of NAFTA.
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CHAPTER 1: MEXICO - AN OVERVIEW

A - Ge"eral Overview of the Country

1) The Country, its People and Government

Mexico has an area of 1 967 547 km2, which is roughly the equivalent of

the Canadian prairies. Of that surface, 60 % constitutes arid or semi-arid land,

however, 17 % of the total area is suitable for farming, 48 % is suitable for

Iivestock farming and 29 % is forested.8

The population of the country is booming.9 ln 1989, it was estimated

to be 83 million inhabitants and it is expected to reach the 100 million mark by the

end of the century. Close to one-third (31 %) of the total population lives in

Mexico City. Forty-three percent of Mexicans are under fourteen and the annual

growth rate of the population is two percent. Eighty-seven and a third percent of

the population is literate,lD having an average per capita income of 2 360 US

$.11 Mexican society, as is the case in many developing countries, is polarized

8 Encyclopedia Universalis, V. 15, (Universalis: Paris, 1990) at 246.

9 This factor Is to be kept ln mind when analyzing Mexico's laws or policies. The fact that 1.3
million people annually enter the work force Is an important economlc factor. sec generaIly F. Alba,
The Population of Mexico: TmuIs, Issues, and Polides, (Transaction Books: New Brunswick, NJ.,
1982).

tD L'Etat du Monde I99I-I992,(La Découvene: Paris, 1991) at 166. Note that Canada, as the
United States, has a literacy rate of 95 %.

11 The Mexican govemment spent 21 % ofilS budget on education in comparison with 6.8 %
for the U.S.A. and 7.1 % for Canada ln 1988. As to per capita income, the figures are far more
striking : in the USA, it stands at 21 925 US S per capita and in Canada at 21 910 US S per capita
in 1990. (source: Ibid.)
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between rich and poor: the top five percent of the population earns over twenty

five percent of the national income, the bottom forty percent of the population

earns less then hait that amount.12 The official language is Spanish, making

Mexico the largest hispanic state in the world.

At the administrative and constitutionallevels, Mexico is a federal republic

composed of 31 states and of one federal district. The central government retains

the majority of the power. Only a small part is delegated to local administrations,

except for public service matters.13 The federal executive power lies in the

hands of the President of the Republic. He is bath head of State and of

Government. Elected by the people, his mandate is for six years and is non

renewable. He is assisted in his executive functions by a group of sixteen

Secretaries.

The legislative power is exercised by the Congress which is bicemeral.

The Chamber of Deputies is the first level and deputies are elected for three years.

The Senate is the second level and senators hold their offices for six years. The

12 Note that inequality in income distribution between tbe population bas nol ebanged since 1950
(wben ligures on bousebold income are available). As tbe GDP grew more tben len times between
1940 and 1980, ooly tbe upper middJe-class bas grown.ln real terms, tbe GDP per capita tripled. Yel
at tbe bottom end, 40 % of tbe population recelved 12 % of tbe total income as opposed to tbe top
20 % wbo eam 55 % of tbe counUy's revenue. (ligures of 1983). The ligure is even more imbalanced
wben you take in account tbe regressive taxation system, deemed "one of tbe Most regressive tax
systems (and Most ligbtly taxes business elite) in ail of Latin America", J. M. Cypber, Stolt! and
CapiuJl in Maico - Dt!vt!lopmenl Po:ït;y sinet! 1940, series in Politlcal Economy and Economie
Development in Latin America, (Westview Press: Boulder (Colorado), 1990) at 72 [berelnafter J.M.
Cypber) sec alsa P. Aspe & J. BerlStain, Toward an estimaIt! Ofthe Evolution ofIlIt!IJUlIlity in Maico,
in P. Aspe & P. Sigmund, The Polideal Economy oflru:omt! Distribution in Maico, (Holmes & Meier:
New York, 1984) at 31.

13 sec J.H. Pena, "La Constitution Politique du Mexique" (1987) 18 R.G.D. 323. The Mexican
Constitution is reproduced and commented by G.H. Flanz & 1.. Moreno, "Mexico", in: AP. Blaustein
& G.H. Flanz, Constilutions of IlIt! Coulllrit!s of IlIt! World, (Oceanna: New York, 1988) (rev. Apr.
1988).
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majority of deputies and senators are members of the Partido Revolueionario

Institueional {PRI).14AlI officiallegislative aets are published in the Diario Ofieial

de la Federaeion l5• Note that since its creation in 1929, the Part/do

Revolueionario Institueional has always been in power. It essentially groups the

Mexican bourgeoisie. labour unions and the agrarian seetor. This party is still in

power today, even though opposition parties such as the Frente Demoeratieo

Nacional (FON) and the Partido de Aceion Naeional (PAN)16 are very active.17

Its political stability has helped maintain Mexico's continuous development.18

14 Thelr role is not very extensive : •...COngres.. [~rely does more than give approval to a
statutory draft submltted by the Executive.' S.F. i,1Mg1ia, 'Mexlco's GuldeUnes for Foreign
Investment: The selective Promotion of Neœssary IlIdustries' (1986) 80 A.J.LL. 283. [herelnafter
Maviglla) For an example of the Importance of the P.R.I. In the Mexlcan polltles, sec Annex l,
'Electoral Results ln Federal Elections and Composition of the Congress, 1979-1988'. (Source:
Presldency of the Republic, Federal Electoral Commission)

15 [herelnafter c1ted as D.O.)

16 sec D. Story, 'The PAN, the Private Sector and the Future of the Mexlcan Opposition', ln:
J. Gentleman (ed.), Mexican Polilics in Transition, (Westview Press: Boulder, 1987) at 261.

17 The President of Mexico, Carlos Salinas de Gortari, entered Into office December l, 1988,
w1th 50.36 % of the popular vote - and widespread accusations of tampering election results slnce
there was a computer blaekout during the final countdown of the ballots. (source : ibid.) sec
generally Colegio Nacional de Ciencias Politlcas yAdministration Publica, Elecciones 1988: Que Paso
?, (Diana: Mexico, D.F., 1988).

18 ThIs point of view is w1dely debated. In 1929 however there were over 50 politlcal parties ln
the elections and slnce 1917 they had alI finished ln bloodshed. Mexico's political stabllity, where
every President held power for the preseribed six years before leaving office, is ln hlgh contrllst with
the political sœne of other countrles ln the region. Though not perfect (corruption is w1despread),
it is not a dietatorshlp nor a lesser breed of politlcal procedure, as it is often viewed by the American
press. M.C. Meyer, 'Understandlng Contemporary Mexico: the Uses and Abuses of History' ln : J.
R. Ladman, Mexico - a Country in Crisis,(Texas Western Press: El Paso, 1986); W.P. Glade, 'Mexlco:
Pany-Led Development'In: R. Wesson (ed.), Polilics, Policies, and Economie Development in Latin
America, (Hoover Institution Press: Stanford, 1984) at 94; B. Kozolchyk, 'Mexlco's Political Stabllity,
Economie GrOWlh and Faimess of its Legal System, (1988) 18 calif. West. J. lnt'L 1.. 105; P.
Ganster, 'Political Change and Stabllity ln Mexico: The Historical Context' (1988) 18 CBlif. West.
Int'L 1.. J. 131. Contra: J. Castrorea, La dbnc;cratie Au Mexique: diJJgnoSlics et potentiels (Doctoral
Thesis: Montreal U, 1991).
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The President also has the power to enact decrees and regulations for

specifie laws. He holds a delegated legislative power for international trade

matters.19 ln the event of a national state of emergency, he has extraordinary

legislative power.20 For example, it was using that extraordinary legislative power

that the petroleum industry was nationalized by way of Presidential decrees in the

late 1930's. The decrees enacted then are still in effect today.

The judicial power is held by the Courts. It is under the supervision of

the Supreme Court of Justice of the Nation. Judges are nominated by the

President, subject to the approval of the Senate.21 The legal system prevalent

in Mexico is of a civilian nature: private law matters are regulated by the Codigo

Civil.22

Ail these actors have been at the centre of the economic evolution of

Mexico. As a country sharing a large border with a powerful nation, Mexico's

contemporary history is characterized by its high degree of netionalism and of

suspicion towards foreign investment and ownership in its territory. That

preoccupation is reflected in every part of the Mexican Constitution.

19 Constitucion Politit;a de los Estados Unidos Mericanos (1917), 0.0., February 1, 1917, an.
89(1), as modified in 1938. Sec J.H. Pena, supra, note 13.

20 Ibid., an. 29 and 49.

21 Sec Z V. Chayet, "The selection of Mexlcan Federal Judges' (1990) 20 Callf. Wesl. Int'l. 1..
J.3.

22 J. CamU &. J.B. Herget, "The Legal System of Mexico' in Modem Legal Systems Cylopedio, vol.
l, (W.S.Hein : BUffalo, 1985) at para. 1(2).
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2) The Mexican Economy23

Over the years, Mexico has enjoyed a steady growth in its economy.

From 1940 to 1982, it successfully adopted a policy \)f development through

inereased state intervention and import substitution. These economie polieies

were elose to the economie theories of underdevelopment proposed by the late

Raoul Prebiseh and the U. N. Economie Commission for Latin America, ereated

in 1948.24 The main objectives of the Mexican Government were

"industrialization with limited income distribution and (secondarily) agrieultural

modernizatlon".25

1

[

l

f

From the 194O's until 1970, Mexico enjoyed a period of growth and

industrialization, moving away trom an agrarian economy. Problems sueh as the

devaluation of the Peso and high inflation affeeted the 1940-1950 period, but on

the whole economie growth has been steady with an average annual inerease of

6. 2 % in GDP. Problems started to emerge in the agrarian seetor of the economy

in the mid-sixties.26 ln approximately the same period, trom 1950 to 1970, the

2.' For a complete and indigenous study, sec 1.. Salis, La realidDd economica mericana: retrovision
y perspectivas,17th 00., (Siglo Veintiuno Mexico, 1988).

24 They were Iirst adoptOO by the President Lazaros Cardenas during bis tenn in 1934-1940.

2.~ J. M. Cypher, supra, note 12, at 6.

26 "ln the second half of the 1960's agricultural growth suddenly slowOO abrupUy, this being
followOO (after 1970) by a markOO detoriation in the agricultural trade balance and a faIl in the per
espit8 availability of domestiesUy produced food grain. The crisis of the agricultural growth WBS at
its most severe between 1965 and 1975 (...). The agricu1tural sector WBS unable to keep pace with
rising urban demand. Urbanization posed critiesl problems with regard to food marketing and
changes ln the composition of the diet (...). It should be recognized from the outset that, regardless
of the problems assocIatOO with particular st8te policies, any agricultural development strategy would
have becn hard put to accomodate these intense demand pressures.' J. Heath, "An Overview of the
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population nearly doubled.27

Since the 1970's, Mexico has benefited from the discovery of large

unsuspected petroleum reserves.28 With this precious resource - and income 

in hand, Mexico chose what it thought would lead to great13r economic

soverelgnty and faster growth : further development of its economy through

external financing and higher protectionism.29 Wrth the increasing availability of

capital, the country was able to chose in which sector it wanted to Invest. 50 it

did - and the international financial community financed at will the expansion of

Mexico's petroleum industry among ether sectors. Public spending reached' a

high of 36 % of the GOP and many enterprises were bought by the State.30

ln that period, FOI was quite high even though it was tightly controlled.

Investments were increasing on average by 17 % annually until 1981, when they

reached a peak of 2.5 billion dollars (US). In fact, FOI had been growing

Mexican Agricultural Crisis', in : G. Philip (00.), Tht! Maican Economy, (RoullOOge: New York,
1988) at 131.

27 Traumatico giro economico de Maico en 10 anos: BtIIIIJ1III1r, (Traumatie Economie Tum of
Mexico in 10 ycars : Banamex), Mexican Department of Economie Studies, reproduced ln :
'Exœlsior' (11 Deccmber 1989) at 1. The population factor is a very Important one ln the Mexican
economy. With a growth rate between 2.5 (1980'5) and 3.5 (1960'5), the population doubles cvery 28
or 20 years.

28 Major oil dlscovcrys in Mexico bad occurrOO before, beLWeen 1915.1925, in the Golden Lane
fields. From 1940 to 1972, until the Reforma and the controversial campeche fields were found,
there were no major oil discoveries. These discoveries were panlculiarlyarly Important, 5inœ in the
1950'5, Mexico had been Imponing oilto caver ilS domestie consumption as PEMEX was inefficient,

29 A T. Kate et aL, La po1itica de proteccion en el desarol/o economico de Mtrico, (Fondo de
Cultura Economica: Mexico, 1978).

30 The number of publiely ownOO corporations rose by 78 % under President Echevaria's term
to approxlmately 600 during bis scro:nlo (1970-1976). By 1982, there were more than 1,200 publie
corporations. J. Cypher, supra, note 12, at 96.
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constantly between 1955 and 1982. A recent study by the OECO reveals that "in

the last period (1978-1982), marked by an economic boom and the assertiveness

of the role of Mexico as a petroleum exporting state, the average influx of FOI has

doubled in comparison to the 1974-19n period and tripled in relation to the

1960's.,,31

ln 1982, with the sudden drop in world oil prices, high interest rates and

a western recession, Mexico was incapable of meeting its obligations.32 It was

a major crisis : Mexico, as a whole, was close to bankruptcy.33 The value of the

Peso was plummeting.34 From 1982 to 1988, when the total population rose

trom 73 to 83 million inhabitants, the GNP increased at a rate of -0.5, -5.3, 3.7, 2.8,

3.7,1.5 and 1.1 annually. FOI shrank to a small400 million in 1983. In the same

period, inflation reached a record high of 160% and the purchasing power of the

average person decreased by 60%. Along with these problems, the severe

earthquake which shook Mexico in 1985 had serious consequences for the

31 •...pendant la dernière période (1978-1982), marquée par le boom économique et l'affirmation
du Mexique comme pays exportateur de pétrole, le Dux moyen des I.E.D. a doublé par rappon à
1974-1977 et tripplé par rappon aux années 1960· (translation of the author) from the study of W.
P. Nunez, L 'investissemenl direct intemalional et l'industrilJ/isalion mexicaine, Coll. Etudes du centre
de Développement (OCDE: Paris, 1990).

32 "For the past few years, Mexico bas been riding for a fall by using big expon eamings from
011 to keep the Peso ovetvalued, even though annual consumer priee InOation averaged 27 % ln
1980-81 and the money supply shot up as the economy grew by about 8 % a year. In February, the
government, at las!, let the Peso Doat and It fell sharply against the dollar". "'The World's Biggest
Borrower basn't got a Bean" The Economist (21 August 1982) at 49.

33 R.1.. Morgan et aL, ·Legal Issues Arislng from the Mexican Economie Crisis· (1984) 17
Vanderbilt J. Trans. 1.. 367.

34 The value of the peso had been stable (and ovetvalued) slnee the second World War. The aim
of the devaluatlon was a150 to support Mexioo's new export policy. S. Welntraub, Mezican T,aile
Policy and the Nonh American Community, Significant Issues Series, (center for Strategie and
International Studies: Washington, 1988) at 37.
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capital's economy.35 These circumstances widened the gap between the social

classes as the wealthier section of society put their capital in foreign banks.36

This crisis has led President de la Madrid to adopt vigourous reforms and

a drastic shift in economic policy towards neoliberalism. Except for the

nationalization of the banks and the implementation of exchange controls,37

subsequent changes have been oriented towards deregulation, privatization,

reduction of tariffs and overtures to encourage FOI The economic picture is

brighter nowadays. The reforms and the Iiberalization movement, started by

President de la Madrid and implemented by Salinas have begun to bear fruit.38

International trade now accounts for 14,3 % of Mexico's GOP, a five percent

increase from 1980. FOI, encouraged by the debt-for-equity swap programs and

privatization, has increased to 2.6 and 4.5 billion SUS in 1988 and 1990

respectively. More significant is the increase in the value of exports, which

reached 26.8 billion SUS in 1990 compared to 4 billion SUS in 1982. Of that figure,

78% was due to petroleum exports in 1982 which droppad to 35% in 199O.lmports

however have increased more rapidly than exports (32. 8 billions SUS in 1990).

35 ln downtown Mexico, sorne buildings are still without walls, having been steel reinforœd and
waiting for further funding to repair them.

36 It is estimated !hat 30 to 60 billion SUS owned'by Mexicans is now invested in forelgn banks,
mainly in the United States, S. zamora, "Mexico and the Global Flnancial Market: Capital l'1igbt
as a Factor in National Economie Pollcy Maldng" (1988) 18 Callf. West. J. Int'l. L. 35 at 37; V. de
Murguia, Capital Flight and Economie Crisis, (Center for U.S.-Mexican Studies, U. of Callfomia: San
Diego, 1986).

37 The nature of these contrais will be seen supra, Chapter 3, Section A (3). Sec generally G.
Gouraige, "International Banking: Natlonallzation of Mexican Banks and Foreign Exchange Controls
- The Nationallzation Decree" (1983) 24 Harv. Int'I. L. J. 212.

38 That is the opinion of I.M.F. researeher A. Ize in Trade Libualization Stabilizalion and
Growth: Sorne Notes on the Mexican Experience, Worldng Paper, Fiscal Affairs DepL,(I.M.F.:
Washington, 1990).
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At the international trade level,39 the United States is Mexico's principal

economic partner. The American market absorbs 85 % of ail Mexican exports.

With an exchange of 63. 3 billions SUS in value in 1989, Mexico constitutes the

U.S.'s third largest trading partner following Canada and Japan. The total volume

of trade between Canada and Mexico was 960 million SUS for the same period.

Only 6. 5 % of Mexican goods are exported to Canada. These goods are

essentially car parts and motors, television, radio parts, computer and office

equipment, precious metals and crude oil. These are subject to an average duty

of 2. 4 %, car parts being assessed at a O. 1 % rate and duties over 20 % in real

terms being levied on textiles and shoes.40

Wrth this global picture of Mexico and its economy, we can now

concentrate on the evolution of the Mexican approach to F.D.!.

39 Please note that the FDI flows in belWeen Canada, the V.S. and Mexico will be discussed infra
in Chapter IV, Section B (2).

40 You will find a complete list of the goods traded belWeen the three countries, with a
description of their value and duty rates in Annex Il.
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B - Historical Overview of the Mexican Approach to FDI

1) 1876 - 1973: From Domination to Control41

From 1876 to 1911, Mexico was under the rule of the dictator Porfirio

Diaz. He believed that by permitting and encouraging foreign investments in the

mining sector, the basic Mexican industries would follow a development similar ta

that of industrialized States. These open-ended policies led ta a very high level

of foreign ownership and control which reached 25 % of the lands and 50 %of the

global wealth of the country.42

Wlth the lack of success of these policies, caused by the deficiencies in

Mexico's internai development, the nead for foreign investment grew larger.

Natural resources were then over-exploited. The labour force fell victim to the

abuses of the country's leader. This explosive situation led ta a revolution which

lasted 10 years, tram 1910 ta 1920. One of the main themes of this revolution 'iVas

the recovery of control of the economic destiny of the country by its citizens. That

ideal is kept alive today through the Constitution.

41 A detal1ed accoun1 of this evolution can be found in the work of H.K. Wright, Foreign
Enterprises in Mexko (U. of North C8rolina Press: Chapel Hill, 1971), at 51 and Cf. Sec aOO B.
sepulveda Amor and A. Chumacero, La inversion estTanjera en Mexko, (Fondo de Cultula
Economies: Mexico, D.F., 1973).

42 Ibid. Sec also C.- H. Stephan, Le Mexique économique, 3rd ed., (Chevalier &. Rivière: Paris,
1905).
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The Mexican Constitution was promulgated in 1917. It embeds the first

restrictions on the economic activities and on the land ownership rights of

foreigners. The effect of its provisions is that any foreigner has to act as a

Mexican. This expressed in section 27 in these terms :

Ownership of the lands and waters within the boundaries of the
national territory is vested originally in the Nation (. . . ) The Nation
shall at ail times have the right to impose on private property such
limitations as the public interest may demand, as weil as the right to
regulate the utilization c 'Iatural resources, which are susceptible of
appropriation, in order to conserve them and to ensure a more
equitable distribution of public wealth. (... ) The State may grant the
same right to foreigners [exploitation of natural resources], provided
they agree before the Ministry of Foreign Relations to consider
themselves as nationals in respect of such property, and bind
themselves not to invoke the protection of their govemments (. . . )
Under no circumstances may foreigners acquire direct ownership of
lands or water within a zone of 100 kilometres along the trontiers and
50 kilometres along the shores of the country.43

This important territorial restriction on foreigners can be further explained

by the dramatic effect of the dictatorship of Antonio Lopez de Santa Anna in the

middle of the 19th century. He gave up roughly one-hait of the Mexican land to

the United States.44 That led to the creation of the American states of New

Mexico, Texas, Nevada and the southern part of California and that is why the

Fathers of the Constitution were careful to prevent any other foreign intrusion into

their homeland.

43 Constitutions of Coulllries of the World • Mexico, supra, nOIe 13 al 22-

44 Peace Treaty of Guadalupe Hidalgo berween the UniJed States and Mexico, February 2, 1848,
9 SIal. 922. T.1AS. no. 960.
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Laws45 and regulations46 were adopted in the years that followed to

define the Calvo Clause enacted in the Constitution.47 ln the FDI context, these

laws regulated corporate ''take-overs'' by imposing hefty penalties on Mexican

corporations who sold their shares to foreigners without the prior authorization of

the International Relations Ministry.

ln 1936, the Congress adopted a law to allow the expropriation of private

property by the Federal Executive branch.48 The Executive could act to

expropriate for a wide variety of reasons, for example the protection of a

commercial enterprise in the common interest of the Nation. On these legal

bases the government nationalized the railways in 1937 and the petroleum

industry in 1938.49 To this day, PEMEX, a state company, still controls ail of the

petroleum industry.50 It attributes only "service contracts" to foreign

45 0.0., January 21, 1926. The Calvo clause is still in effect today, as it is lnscribed in the
Constitution. This issue is one of the many aspects that NAFfA will have to overcome since il will
certainly establish an arbitration process.

46 0.0., March 29, 1936.

47 The Calvo doctrine, based on a theory developped by the Argentine juTist Carlos Calvo,
censures aIl diplomatie or armed intervention as a legitimate mean to collect public or private debt
and to assen private claims. Through tbis, any international dispute has to be resolved through the
countrys' national couns to the exclusion of a foreign tribunal.

48 Ley de exproprillcion, 0.0., November 25, 1936.

49 Il is interesting to point out tbat this date seems as important to Mexico as the day of Its
independence in 1820. Across the country monuments can be found commemorating this event along
side independence monuments. For a bistorical perspective at that time, sec J. S. Herzog, 'Le
Mexique et les Compagnies Pétrolières' (1939) 30 Les Annales de l'Economie Collective 47 and F.
Bach, 'La Nationalisation des chemins de fer' (1939) 30 Les Annoles de l'Economie Collective 66.
(Aval1able at the library of l'Ecole des Hautes Etudes Commerciales, Montreal).

50 For a summary of PEMEX's aetlvities, see 'Pemex and the Petroleum Sector', in: The Mexican
Economy, supra, note 26.



: .

(

17

corporations.51 The intervention of the State in the economy through this

vehicle had increased consistently until 1985. In that period, over 1,200 state

corporations were created.52

During the troubled years of the Second World War, the President made

use of the special legislative powers available to him in the case of a national

crisis or emergency.53 The war had provoked a massive influx of foreign capital

into the economy. The President proclaimed a decree intended to preserve

Mexican participation in its national corporations by Iimiting foreign ownership of

any such corporation to a maximum of 49 % of its shares.54 That decrae was

a pracursor to legal restrictions on FDI and ti1e standard maximum of 49 % of

foraign participation. Along with this general restriction, other decraes followed

to create a Mix Interministerial Review Commission, to ban any foraign

participation in the communications, air transport, petrochemical, and the electrical

SI sec c.c. Joyner, 'Petroleos Mexicanos in a Developing Society: The Political Economy of
Mexico's National Oil IndusUy' (1982) 17 G. Was:J:ngton J.lnt'I. L. & Econ. 63. NOle however that
more of these contraets have been handed on to foreigners in recent years and especially since the
NAFTA talks began. Canada's export insurance agency, Export Development Corporation, has
established a 500 million $ line of credit with PEMEX. (ExtemaI Affairs (Canada), NAFI'A 
Situation Report no l, (Extmal Affairs: Ottawa, 1991) at3. This is a change from PEMEX's previous
policies. A. Megadelli, Investment Polieies of National OU Companies: A Comparative S/Udy on
Sonatrech, NIOC and PEMEX (Praeger: New York, 1980).

S2 This large number of state corporations made Mexico's economy similar to a centraIly-planed
economy causing a lot of inefliciency and corruption. L. Rubio, 'Mexico in Perspectlve:an Essay on
Mexico's Reform and the Political Consequences' (1990) 12 Houston J.lnt'I. L. 235. Note that this
ligure has decreased to only 269 public corporations as of March 1989. Part of President salinas
National Development Plan, the same figure was down to 941 in 1985 and 390 in 1989 (Source:
Hacienda, Maico: A New Economie Profile, (Mlnistry of Finance and Public Credit: Mexico, 1991)
at 15. (hereinafter New Economie Profile)

S3 Decreto que establece la necesidad transilo/'Ül de obtener permiso para adquirir bienes a
exrranjeros, ypora la constilucion 0 modijicacion de sociedDdes maicanes que tengan 0 tuvieren socios
estranjeros, 0.0. July 7, 1944.

S4 0.0., June 29, 1944.
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power sectors of the economy. Ali decrees enacted during the war were later

repealed, except those regulating the economy.

Mexico followed this policy until the election of President Echevaria ln

1970. He proposed a new economic policy promoting a more equitable income

distribution. The Government wished to make public' investment a pivot for

economic growth. Food, housing and consumer goods were subsidized through

government entities. Debt was prefered over equity: access for FDI was further

restricted.55 Mexico thus gained control of foreign capital and investment inside

its borders.56

2) 1973 • 1992 : From Control to Openness57

ln 1973, the year of the oil shock, Congress promulgated the Law for the

Promotion of Mexican Investment and the Control of Foreign Investment.58 ln

55 This policy, along with the international petro-doUar context, is one of the factor of Mexico's
huge foreign debt. For example, the government borrowOO in order to nationaUze the petrochemical
primmy industry in 1971. 0.0., February 9, 1971. The policy's of President Echevaria were consistent
with the works of the economist Raymond Vernon. Sec R. Vernon, El dilema dei desarollo economico
de Mexico· Papeles representados por los seC/ores publicoyprivado, (Diana: Mexico, 1966): R. Vernon
(00.), Public Polu:y and Private Enterprise in Mexico, (Harvard U. Press: Cambridge, 1964).

56 The binh of the maquUadoras, in 1965, will be explainOO in the chapter treating this panicular
aspect of Mexican FDI regulations, infra, Chapter II, section B.

57 The complete history of Mexico's regulation of F.D.I. is found in H.K. Wrigilt, Foreign
enterprise in Mexico, supra, note 41. For the 1970-1976 period, Sec C. Tellos, La polilica economùJ
de Mexico, 1970-1976, (Siglo Veintiuno: Mexico, 1978).

58 Foreign lnvestment Law, supra, note 3. Regulations alO accompaniOO the Act to govern
technical aspects of the Foreign Investrnent Registty. Reglamento dei Registro Nacional de lnversiones
Estranjeras, 0.0. December 28, 1973. It is interesting to mention that at the same time, Canada and
Australia, who both have a high level of foreign ownership, adoptOO aets similar the same year.
(Foreign Investment Review Act, S.c. 1973-1974, c. 46; Foreign Takeovers Act 1975, No. 92 of 1975,
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( substance, this law gathers ail the existing regulations, establishes a National

Foreign Investment Commission and generally tightens the rules on foreign

investment.59 Mexico felt stronger and more independent than before following

the discovery of important oil reserves in Its territory and the seemingly endless

increase of the value of crude oil.60 It was also encouraged by the heated

discussions taking place in the United Nations conceming the establishment of

a New Intemational Economie Order.61 The participation of foreign corporations

AcIS of Parllament of the COmmonwealth of Australia, Assented to August 28 1975) Sec M. 5exton,
"Regulation of Direct Foreign Investment : A case of Delayed Reaction in Canada and Australla"
(1974) AUSL Bus. 1- R. 95. 1bey bath implement a central review board and have Many similarlties
with the Mexican Iaw, though less vindicative then the latter. Sec the studies of M. Voghel, "Etude
comparative des mesures de contrOle de l'Investissement étranger au Mexique, en Australie et au
Canada" (LL. M 1besis, McGill, 1979), W.S. Barnes, "Foreign Investment ln Canada and Mexico :
An Agenda for Host COuntry Screenlng" (1977) 1 Boston COllege Int'L & COmp. L. J. 1 and W.A.W.
Neilson, "COntrol of Foreign Investrnent in Australla • A Canadian Vlewpolnt" (1974) Business 1
R. 95.

591bat opinion is expressed by A. B. Hyde & G. Ramirez de la cone, "Mexico's New Transfer
of Technology and Investment Law • To What Extent Have the Rules QL'lDged 7" (1976) 10 lnt').
Lawyer 231 and shared by F.M. Latey & M. Sierra de la Garza, "Mexico • Are the Rules Really
Changlng 7" (1973) 7 lnt'I. Lawyer 560.

60 Note tbat the Andean Pact member countries bad enacted an lnvestment Code in that same
perlod. Sec generally C.F. Scblll, "The Mexican and Andean lnvestrnent Code: An Overview and
COmparison" (1974) 6 Law & Policy in lnt'I. Bus. 437; E. Murpby, "Andean COmmon Market and
Mexico: A Foreign lnvestrnent Prolile" (1978) 13 Texas lnt'). L. J. 135; COmmentary, "Legal Problems
of Investment ln the Andean COmmon Market" (1979) 1 Houston J. lnt'I. 1- 29. For an overview
of tbe exlsting leglslations in Latin America, consult tbe Organisation of Amerlcan States
Depanment of Legal MalIs Study, A COmparative study of Latin American Legislation on the
Regulation and Control of Private Foreign Investment, OEA'Ser. G CP\lNF, 680\75 (Washington :
General Secretariat of the Organisation of Amerlcan States, 1975), D.L. GreenwaI<I, "Multinational
Enterprises in the COntext of Latin Amerlcan lntegration: 1be Andean Agreement Model" (1973)
11 San Diego 1- R. 245. Sec aIso J.1- Esquiros, "Foreign lnvestrnent: Revision of the Andean
Foreign lnvestment Code" (1988) 29 Harv. J. lnt'L L. 169.

6t Chane des droils et devoirs konomiques des ÉtaIS, U.N. Oii Doc. (1976) A\29\963i;
reproduced in: B. Stem, Un Nouvel Ordre Économique llI1emational?, (Economica: Paris, 1983) and
in J.Y. Morin, F. Rigaldies & D. Turp,Droillll1emational Public (Tome 1), (Thémis: Montréal,I986).
Mexico was a promoter of this then new economic theory wbicb aimed to excIude forelgn
Intervention !rom the economic activities and cboices, sUch as expropriation, of a sovereign State.
1be New lntennational Economie Order, for example, proclaimed the right of aState to determine
himself the proper amount of compensation ln the event of expropriation to the exclusion of any
foreign jurisdiction. J. Castenada, Chsrte des droits et devoirs economiques des EtaIS, (1974) Ann.



l ..

["
,

[.

l.
[.

l
20

in any investment project was Iimited to 49 'lb, except in the case of the

maquiladoras.62 The Foreign Investment Act reasserted the existing ban on

foreign participation in economic activities reserved for the Government or

Mexicans.63

This Act constitutes a step forward along the path Mexico had been

following sinee 1917 towards more independent industrialization. The pillars on

which the Act rested were threefold :

QThe proposed foreign investment must not have negative affects on

Mexican enterprises;

ii) The investment must net permit the creation of a monopoly in secters

where no Mexican enterprise exists;

iii) The utility of such an investment will be recognized as long as it is

deemed ''fair'' and that it corresponds to a need of Mexico.

It is important to note that a few months before the adoption of the Law,

the Congress had adopted the Law on the Registration of the Transfer of

Technology and Use and and Exploitation of Patents and Trademarks which was

[
r' .

•-L
['
l,'

Francais de Droit International, This Charter did not receive a wide application in positive
internationallaw. see the opinion of arbitrator RJ. Dupuy in Taaco Overseas Petroleum Company
and CàliJomia Asialie 0i1 Company v. Governmenl of the Arab Republic of Lybia, reproduced in:
(1977) 104 Joumtll du Droit Intematianal 350. see alsa J. Mendelson, 'Compensation for
Expropriation: The case Law' (1985) 79 Am. J. In!'l. 1.. 414.

62 This specifie decree was enaeted in 1972 by the President and was not applied retroaetively.
It was only in 1989 that it was modifiee!, surprising many by the magnitude of the changes.

63 Foreign Investmenl Law, supra, note 3, Article 2, par. 4 and art. 4, par. 2. For a list of the
reserved seetors, see supra, Chapter 2, section A(2).
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aimed directly at foreign enterprises.64 This law created within the Ministry of

Industry and Commerce a National Registry for the Transfer of Technology. Any

contract falling into the wide scope of the law would be deemed null, void and of

no effect if it was not properly registered. These laws established a tight web to

screen any foreign investment or takeover of a Mexican firm. The most important

new feature of the law was the 49% rule regarding foreign capital in domestic

firms. Exceptions to this rule were very Iimited and rarely granted.65

The Foreign Investment Law remained unchanged until 1984. From

1973 until 1982, Mexico w~ on a borrowing spree in order to finance its

industrialization and its public corporations. This trend was intensified during the

term of President Jose Lopez Portillo which ended in confusion in 1982. At that

time, there was a substantial drop in international 011 prices,66 a 90 billion dollar

debt,67 the devaluation of the Mexican peso,58 the nationalization of

64 Law on the Registration ofthe Transfer of Technology and Use and and Exploitation ofPalents
and Trademarks, 0.0., December 28, 1972 reproduced in (1973) 12 LL.M. 421. (hereinafter: the
Transfer of Technology Law] This Law was repealed by the Law on the Registration of the Transfer
ofTechnology and Use and and Exploitation ofPatents and Trademarks, 0.0., January 11, 1982 This
law was also repealed in 1991 with the Law on Promotion and Protection ofIndustritll Propmy, 0.0.,
June 27, 1991. On these laws, sec supra, Chapter 3, Section B(2).

65 Maviglia, supra, note 14, at 293. By 1984, there had been no more then 100 or 150 Mexican
Companies authorized with majoriry foreign investmenL

66 A 17 % drop oeccured that year and the priees decreased consistently after that to a 12$ per
barrellow in 1986. (Source: OPEP, Facts and Figures (1991»

67 This figure Is the evaluation by the Mexican Treasury of the aggregate public and private
external debl: 87.6 billion S. (Source: The Economist, Mexico. A Country Profile, (Bru: London,
1992».

68 Stable since 1976. the Peso dropped trom 26 Pesos ta the dollar V.S. to 97 at the end of 1982
The exchange raIe is now close to 2,700 Pesos to the dollar V.S.
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commercial banks69 and the imposition of foreign exchange controls7°

These events prompted President Miguel de la Madrid to redefine the

Mexican economy in a more liberalized form71 While struggling with the

restructuring of the debt, inflation and a disastrous earthquake, De la Madrid

Iiberalized the Foreign Investment Law slightly through "Guldelines" published as

advertisement in major North American newspapers.72 They did not change the

substance of the Foreign Investment Law, but set forth exceptions to the 49 %

rule for companies wishing to loeste outside the concentrated industrlal centers,

that would create new jobs and produce goods suitable for export.73

These "Guidelines" did not have a major effect on investors, since there

had been only a Iimited change of attitude from Mexico. They created confusion

69 Decreto que establece la nacionalizacion de la Banca Privat/a, 0.0., sCptember 1, 1982. AIl
commercial banks, with the exception of atlbank and the labor union Banco Obmo, were
natlonalized. lt is said that the banks were used as a sc:apegoat by the President as being the source
of Mexico's economic difficulties. sec generally Oouraige, supra, note 37.

70 Decreto que establece el control ge/lD'alizado de cambios, 0.0., september l, 1982. The
imposition of foreign exchange control was exceptionalin IIgbt that there had never bccn a control
on the peso. This Decree was issued the same day of the natlonalization Decree.

71 Ley Reglemantario deI ArticUlo 131 de la Constilucion Politü:a de los Estados Unidos Merkanos
en Materia de Comercio Exteriar, D. O., January 13, 1986. The Congress enacted this law specifically
to aIlow the Executive to Ilbera1lze foreign trade.

72 "On February 16th, 1984, the Foreign lnvestment Commission, in plenary session, made and
promulgated a resolutlon which was immediately reported in the V.S. press as a relaxation of the
rules on foreign equiry participation. ln fact, nothing was promulgated in an official way." F. V. Perry,
"The Foreign lnvestment Transaction in Mexico" (1985) 8 Loyola of L.A. lnt'\. & Comp. 1.. J. 67 at
71. For example, sec the add in "The New York Times" (17 February 1984) at 29.

73 Guidelines, supra, note 4. These exceptions applled to a IImited number of seeton; of grcatcr
need for Mexico. They includetl farm machinery, food processlng equipment, textile manufacturing
equipment, high powered motors, generator, turbines, tclecommunications, computen;, plastics,
advanced biotechnology and motorcycles. On these "Ouidelines", sec generally J.C. Trevino, "Mexico:
The Present Statns of Legislation and Oovemmental Policies on Direct Foreign Investments" (1984)
18 lnt'I. Lawyer 297.
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since they were not published in the Diario Oficial. Investors soon discovered

that the Foreign Investment Commission had not lost any of its discretionary

power and that their projects still required the Commission's approval.74

ln 1aaa, President Salinas de Gortari was elected to office. From the

outstart, he clearly stated his position : Economie recovery was possible with an

economic reform program and the country, the society and the polmes had to be

modernized.75 A year later, pursuant to the beginnings of economic reform, the

regulation of FDI changed drastically. This change came as a surprise both by the

manner in which it was done and due to the magnitude of the changes.76 This

time, the Regulations were published in the Diario Oficial as an "interpretation" of

the 1973 Foreign Investment Act. This "interpretation" greatly reduces the

discretionary power of the Foreign Investment Commision by· setting clear

guidelines. It also allows 100 % foreign ownership in ail areas of the economy not

prohibited by the Constitution or the Foreign Investment Act.n

74 R. R. Williams, "Has Mexico Kept the promise of 1984 ?" (1988) 23 Texas J. Int'l. 1.. 417.

75 see generally Plan NaciollQl de Desaro/lo 1989·1994.

76 One Mexican lawyer predicted !hat "the existing laws, regulations and polldes governing
forcign investmcnts in Mexico [would) not change substantially during the initial years of (president
Salinas') administration." H. Rojas, "Foreign Investment in Mexico: Practical Solutions, 1989Polides"
(1989) 7 lnt'). 1.. Quan. 1 at 14.

77 Note that in 1984, Canada adopted a similar change of attitude towards openness which was
brought with the election of a Conservative GovernmenL The Conservatives Ilberalized and trimed
the screening proeess of F.O.I. by adopting the 1nvestment C/VUUÜl Act and repeallng the Foreign
1nvestment Review Act.1nvestment Canada Act, R.S.c. 1985, c. 28 (lst supp.). see supra, Chapter 4,
Section A (1).
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ln May 1991, the Congress adopted a new Transfer of Technology and

Intellectual Property law.78 This law replaces the previous one and conforms to

recognized international standards.79 From this historical perspective. we will

proceed to an analysis of these new laws and regulations which affect FDI.

78 Law on Promotion and Protection of Industriol Property, 0.0., June 27, 1991. This Law was
adopted by the fust Chamber of the Mexican Congress the same day tbat the Amerlcan Congress
adopted the fast-track approach for the NAFTA negotlatlons.

79 see infra, Chapter 3, Section B. The tight restrictions imposed by the previous laws were
abolished in favour of standards of protection and transfer of technology requlrements modeled on
wbat is found in the United States and canada.
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CHAPTER Il : INVESTING IN MEXICO

• FACING THE FOREIGN INVESTMENT LAW

ln this chapter, we will see how foreign investors are affected by the

Foreign Investment Law and its revolutionary 1989 Regulations. There are three

ways to invest in Mexico, each of which has corresponding legal requirements.

The three categories of investment are "classical" FOI, portfolio investment and the

maquiladoras.

A - The Foreign Investment Law and the 1989 Regulations

1) Aim of the Law and Definition of Foreign Investment

The purpose of the Foreign Investment Law is to "promete Mexican

investment and to regulate foreign investment in order to stimulate a just and

balanced development and consolidate the country's independence".80 A

preference can be implied in this statement favouring Mexican investment and

tight control of foreign investments. WJth respect to this end, the Law achieved

its goals.

The Law establishes the National Commission on Foreign Investment

which Is responslble for its application.81 The Commission reviews investments

80 Fol't:ign Invesrment Law, supra, note 3, an. 2

8t Ibid., an. 11. Comision Nacional de Inversiones Extranjeras. [hereinafter Commission or
Foreign Investment Review Commission]
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following the Law, its guidelines and the criteria it has defined. Given wide

discretionary powers, the Commission is composed of the President, the

Secretaries of the Interior, Foreign Affairs, Finance and Public Credit, National

Resources, Labour and Social Weltare and Industry and Commerce.82 The

notion of ''foreign investment" covers everyone. It is defined as any investment

done by a person, moral or physical who is of any nationallty other than

Mexican.83 This definition is extended to ''foreign economic entities without legal

personality" or to a "Mexican business enterprise with majority foreign capital or

which foreigners are entitled, by any title, to control the management of the

enterprise".84

A resident of Mexico with permanent immigrant status, titled an

inmigrado, will be considered a Mexican national for the purposes of his

investment,85 However, in the event that the investment is tied to a foreign

82 The composition of the Commission might appear exhaustive; in Canada, until the 1984
Investment CIlIUIda Act which aUowed the Minister of International Trade and Externai Affalrs to
aet aione, the Foreign Investment Review Act submilled ail reviewable investmenlS to the approval
of the Privy Councll. Foreign Investment Review Act, supra, note 58, an. 28. On the discretionary
power of the Commission, see Maviglia, supra, note 14, at 290.

83 Foreign Investmmt Law, supra, note 3, an. 2. Companies are defined generally as 'the
companles incorporated in accordance w1th the commercial IegIslation of the Mexican Republlc or
the companies and associations organized in accordance w1th the civil laws of the states thereof'
1989 Regulations, supra, note 5, an. 1, par. IX.

84 Foreign Investment Law, supra, note 3, an. 2. This notion of management control is very broad.
This same notion bas been usee! thoroughly in the Transfer of Technology Law. (empbasis of the
author)

as An 'inmigrado' is a person which bas been reslding in Mexico for a minimum period of live
years. The conditions and activities regulating these persons are found in the Ley General de
Poblacion, 0.0., Deœmber 11, 1973 and the Regulations in the 0.0., November 19, 1976.
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economic decision centre,86 it will be deemed ''foreign investment" and subject

to review. Such investors are considered foreigners and thus excluded trom

investing in the economic sectors reserved to Mexican nationals or to the

State.B7

It is interesting to note that the 1989 Regulations were innovative, stating

that investments by "International Financial Development Institutions" are not to be

considered as having been m.'de by foreign investors, if two conditions are met.

First, the shares the investor acquires must be transferred to the Ministry of

Commerce and Industrial Development within twenty years of the date of their

initial acquisition. Secondly, the financial developmem institution must abstain

''trom conditioning the acquisition of shares of restrictive agreements or clauses

of any type".BB Any acquisition 'of shares, property or companies by a ''foreign

investor" is supject to the Foreign Investment Law and the review of the

Commission.

86 The 1989 Regulations define what is deemed to be a "foreign economic decision centre" in
order to Iimit the Foreign Investment Commissions' discretionalY powers. Individuals are in that
categolY when "(1) They directly or indirect1y render subordinate personal services to a foreign
investor or (2) They depend on a foreign investor to sell goods and services produced by such foreign
investors". 1989 Regulations, supra, note S, an. 4.

87 Ibid., an. 6.

88 1989 Regulations, supra, note S, an. 9. The General Resolution no. 1 enumerates which
"Ocvelopment Financial Institutions" are recognized for Ibis purpose. They are the IlIleI7ItItional
Economie Cooperation Funi! ofJapan (OECF), theFinnish Industrùll Cooperation Funi! for Developing
Countries (FiNNFUND), the German Economie Cooperation Society (DEG), the Swedish Industrial
Cooperation Fulld for Developing Countriu (SWEFUND), the Danish Industrialization Funi! for
Developing Coun/ries (!FU), the Du/ch Financial Corporation (PMO), the International Financial
Corporation (CF!) and the In/eramerican Investment Corporation (CIl) of the Interamerican
Developmen/ Bank. Resolueion general numero 1 que es/ableee un procediemento expediIo para que la
Comision Naeional de Inversiones Ertranjeras emila resolueiones e:.peeijicas, 0.0., June 21, 1989, rule
4. [hereinafier General Resolution no. 1]
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2) The 1989 Regulations: Mexico Opens its Borders to Foreign Investment

With the 1989 Regulations, Mexico completely reversed its policy on

FDI. From Iimited access, mandatory review and a maximum 49% of forelgn

capital participation, the new regulation allows investments with 100% participation

without review, with few exceptions.89 The discretionary power of the

Commission was reduced and the 1989 Regulations established "transparent

criteria to avoid discretion on the part of the authority".90 For the investor, many

opportunities are now available when basic requirements are met. The changes

happening in Mexico are real: they go far beyond the paper on which laws are

printed.

There is dOllbt however about the constitutionality of these new

regulations. The President has the power to enaet such regulations though he can

net contradiet a law validly adopted by Congress.91 The notification procedure,

which is not subjeet to review by the Commission, contradiets the Foreign

89 There are 141 economie sectors of activity included in these exceptions out of a total of 753
c1assified sectors. The next section deals with these exceptions. The J989 Regulations are central to
President saJina's new economie plan: 'A thorough review of the statetement of purposes preceedlng
the New Regulations, reveals !bat the simplification of Mexicc's foreign investment leglslatlon was
an indispensable step to lmplement the new admlnlstratlon's economle model. Mexico could not bave
attempted to open Its economy and modernize Its Industrial Infrastructure w1thout a substantlal
change of attitude towards forelgn investment'. J. C'.amil, 'Mexico's 1989 Foreign Investmellt
Regulations: The Comerstone of a New Economie Model' (1989) 12 HousL J. Int'l. 1. 1 at 22.
[hereinafter CamU)

90 General Resolution no. J, supra, note 88 at Statement of Purposes.

91 Mexican Constilutio:; supra, note 19, at arL 89, para. 1. We assen that one of the reasons to
proceed by the way of a regu1atlon instead of amendlng the Foreign Jnvestment Law was to bypass
the Congress. President salinas thus avoided major opposition and media attention to the reform.
J.F. Torres-Landa, 'The Changlng Times: Foreign Investment ln Mexico', (1990) 23 J. Int'I. 1. and
Pol. SOI at 838.
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Investment Law and is thus teehnieally uneonstitutional.92 The eontrary opinion

has been expressed as weil on the basis that the 1989 Regulations do not

eontravene the Mexican Constitution as they were issued by the President and

approved by his Cabinet.93 ln any event, a challenge of the 1989 Regulations

is unlikely to have the time to oeeur as the Foreign Investment Law will be

modified or replaced by a new law following NAFTA as it was done in the case

of the Transfer of Technology Lew.94

The review process has been replaced with a proeess by which the

foreign investor need only notifY the National Registry of Foreign Investment of his

investment which can be done after entry in· Mexico.95 To qualify for automatie

registration, the investment must meet six preliminary conditions. The proposed

investmcnt must inelude a capital investment,96 be financed from abroad,97 be

92 One respected Rutbor found tbat the 1989 Regulations contradleted directly tbe Foreign
In'-'eslmenl Law in live points. Sec J. Gomez-Palacio, "'The New Regulation on Foreign Investment
;n Mexico: A Difficult Task" (1990) 12 Houston J. Jnt'L 1- 253 at 255.

93 Opinion of Mexican lawyer 1- M. Diaz's Legal Opinion Addrcssed by Dr. Luis Miguel Diaz 10
Licenciado Miguel Jauregu~ Chainnan of the Mexican Legislation Committee, American Chamber of
Commerce of Mexico, Mexico, July 13, 1989. Sec also M. Becœrra, Produire el Investir au Mexique,
at 5. (Text of a presentation at conference entitled "Ooing Business in Mexico: The Free Trade
Cballenge" orgar.lzed by the Trade centre for Policy and Law, beld in Ottawa January 15, 1992]

94 [Interview with Mexican Officiai, NAFtA Negotiator, beld in Ottawa February 24, 1992]. Sec
infta. Cbapter V, Section B.

95 1989 Regulations, supra, note 5, an. 42. The Registry was created in 1973 to record
information on Individuals and corporations making investments, Mexican corporations with foreign
panicipation, trusts with foreign beneficiaries, stocks detained by foreigners and the Commissions
Resolutions. Foreign Investment Law, supra, note 3, an. 23. Sucb a notification procedure exists as
weil in Canada for the aa;:Jisition by foreigners of a Canadian business of a value less than 5 millions
dollar Canadian. Investmenl Canada ACI, supra, note 77, an. 11. (50 million sCan. in the case of
indirect acquisition)

96 1989 Regulations, supra, note 5, an. 5(1). The amount of capital is submitted to a maximum
level as determined by the Ministry of Commerce and Jndustrial Promotion (hereinafter SECOFI).
At tbe present time, tbe maximum amount of capital allowed is 100 million V.S. dollars. 1989
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establlshed outside of specifie geographic zones,98 maintain a positive foreign

exchange balance for the first three years of operation,99 generate

employment,1oo use adequate technology and respect environmental

laws.101 These specifie requirements provide the investor with guidelines on

which he can assess his investment's recevability. Above ail, there is a

presumption that facilitates meeting the preliminary conditions. The Regulation

establishes a presumption to the effect that ''foreign investors shall be deemed to

have complied with the requirements established in this article simply by acquiring

shares of the capital stock of the companies that are incorporated in accordance

with the regime established in thi!> article."102 Therefore any investor is deemed

to have complied with the six preliminary requirements when he invests in Mexico.

Regulations, at transitory an. 4. Note that it would be surprising for a proposed investrnenl ofgrealer
value to be denied aa:ess to Mexico on thal basis aJone.

97 Ibid., an. S(2). This measure Is in place to ensure fresh hard currency is brought in Mexico.
There is a softening provision for investors aIready establlshed in the country as they can reinvest
either dividends or retained eamings which will be considered foreign capital. Resolucion general
numero 2 que establece criterios para la aplicacion de diversas disposiciones dei Reglamento de la Ley
para Promover la Inversion Mexicana y Regular la Inversion Extranjera, 0.0., June 21, 1989, at rule
10. [herelnafter GeneraI Resolution no. 2)

98 An investor with majority ownership can not invest or establish operations in Mexico City or
Guadalajara since these cities are overindustrialized and overcrowded. The rest of the country is open
for investmenL 1989 Regulations, supra, note S, an. S(3); General Resolution 2, supra, noie 97, rule
12; Decreto por el cual se establecen zonas geogra[u:as para la decentralizalion industrilll y el
otorgamiemo de estimulos, 0.0., January 22, 1986.

99 This measure applies to 100 % foreign-owned subsidiaries who need to 'rnaintain, as a
minimum requirernent, a balanced accurnulated foreign currency budget for the Iirst three years of
operation', ibid, an. S(4). ln the case of an acquisition, the three year term is calculated frorn the
date of acquisition. ln other cases, it Is established as 'the date they obtaln their lirsl incorne'. Ibid.,
an. S(4), para. 2-

100 New corporations with majority participation have the obligation to 'generate permanenl
employment and establish continuous training ... for workers' ibid., an. S(S).

lOI Ibid., an. S(6).

102 Ibid., an. S.
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Furthermore, a special transitional provision created a three-year period

during which the 1989 Regulations were partially suspended with respect to the

acquisition of a majority interest in existing Mexicans corporations.103 This

three-year grace period was useful for multinationals who wanted to acquire their

subsidiaries. As long as foreigners carried investments in new fixed assets to the

equivalent of 30% of the fixed assets value, increased paid-in capital by 20% of

new capital investment and balanced their foreign currency operations for a

period of three years, they could benefit trom this temporary provision. Such

investors must still meet the conditions required for incorporation with 100%

foreign capital which is easily achieved, given the presumption in their favour.

3) Economie Activities with Umited Access to FDI

The Foreign Investment Law follows a combination of a key sector

approach and of a centralized review system in its application.104 ln affect,

entire sectors of the economy are excluded in full or in part trom foreign

participation. The advantage of this method is its clarity: investors, even though

they might not Iike it, know what to expect.105 Foreign investors are allowed

to invest up to a maximum percentage of participation. Below that level of

103 This period emls May 17, 1992. Ibid., Transitional Provision, para. 6.

104 On the different approaches, sec AM. Rugman, OJ. Lecraw and 1..0. Booth, Intematio1Ul1
Business - Finn and Environment, Series in managment, (McGraw-Hi1J: New York, 1985), at 274 ft.;
C.O. Wallace, The Legal Control ofthe MUllinatio1Ul1 Enterprise - Natio1Ul1 Regulatory Techniques and
the Prospects for Intematio1Ul1 ConITOis (Kluwer: The Hague, Boston, 1983).

IDS The United States has a Iiberal approach to FDI as it claims to be "open for business and
foreign investments". Yet serious impcdiments are often imposcd on the foreign investor wlshing to
establish operations in the United States by a string of laws in l! variety of sectors which can impcde
on the foreign investor in a discriminatory manner. Sec supra Chapter 4, Section A(2).
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participation, the approval of their investment is automatically granted.106 The

1989 Regulations have Iiberalized this provision by permitting a higher stake ln

some of the Iimited sectors with the formai approval of the National Foreign

Investment Commission.107 ln this case, the Commission bases its decision on

the notion that the investment is complementary and does not replace internai

investment, that it contributes to exports and creates jobs with higher wages.

The sectors restricted to foreigners participation can be divided into four

groups.108 The first group contains ail the economic sectors reserved to the

State, the second group comprises ail sectors reserved to Mexican nationals, the

third group contains sectors where foreign participation Is allowed but Iimited to

a certain level and the fourth group includes the sectors where foreign

participation is unrestricted but still subject to review by the Commission.

i) Only the State may engage in any one of the following eleven activitiea:

gas and petroleum production and refining, radioactive minerai exploitation,

refining and treatment, electricity production, transmission and supply, railway

transportation, telegraph, banks, trusts and mutual funds.109 As can be seen,

106 Foreign Investment Law, supra, note 3, art. S.

107 1989 Regulations, supra, note S, art. S.

108 A complete description of the 141 regulated activities as listed ln the Mexican Cala/og of
Economie and Productive Aclivities. Sec Annex III.

109 Foreign Investment Law, supra, note 3, art. 4. The banks, nationa1ized ln 1982, are now in the
proœss of belng prlvatized by the GovemmenL Sec the Law on Credillnslilulions, D. O., Juil' 18,
1990. This Iawestabllshes new rules for the administration and surveillance of banks. Foreigners can
buy shares to a maximum level of 30 % of the value of the capital However, the participation of
Indlviduals, forelgn or Mexican, is lImited to 5% (10 % w1th an authorlzatlon from the Mlnistry of
Finance). Wlth Ibis policy, the Govemment Intends to disperse the ownership of banks. It bas
caused some resenlment in the financiaI community and foreign banks are pressurlng 10 be allowed
a higher stake ln Iheir capital. [Interview held in Mexico city w1th Gilberto Sierra·Valdes, Minisu}'
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the Government holds large interests in the energy field. This has been the case

since 1938 when Mexico first nationalized the petroleum industry.ll0

ii) The second group includes activities reserved to Mexican nationals.

Essentially, these thirty-three activities are related to the fields of forestry, gas

distribution, air, water and land transportation, credit, financial and insurance

institutions.111

iii) The third group comprises thirty-nine activities where foreign

participation is allowed but only in aIimited way. The limitations vary from 34 %

or to 49 % of the capital of the corporation involved in such activities. Investment

to a maximum level of 34% is allowed in the areas of exploitation and refining of

coal, sulphur, metal and phosphor.112 At the 40 % mark, there are the

manufacture of .secondary petrochemical products, of car and truck electrical

systems, body, gear, suspension, breaks and "ail other parts and accessories for

of Finance, privatization sector, May 24, 1991] The opening of the financial services sector in Mexico
has brought the suppon of Canadlan banlcs for NAFfA [Interview with Regional Representative
in Mexico for the Royal Bank, held in Mexico Ory May 22, 1991]; Royal Bank, Why Shou/d CmuzdD
Gel lnvo/Yed in NAFIA?, Econoscope Special Edition, (Royal Bank: Montreal, 1991).

110 Apparently, the petroleum industry Is nOI pan of the negotiations on NAFfA as the Unitoo
Stales know \hal would be as unpopular in Mexico as an opening of borders to Mexican workers in
the United Stales, The spin-olf industries would, however, be included. [Interview held with an
American diplomal, NAFfA negotiator, in Mexico ciry, May 21, 1991]

III The complete lIst of activities Is found in the Foreign lnvestment Law, supra, note 3, at anicle
4. They are: Forest exploitation and implantation, gas distribution, transponation of construction
materials and other specialized transponation of merchandise, moving services, inter and intra ciry
buses, taxis, air taxi, taxi stations, school and tourist buses, coastline and high-sea towing, air
lranspon with planes registered in Mexico, credit cooperatives, public warehouses, money exchange
services, Iïnancial advice and promotion, loan institutions and alI other credit institutions, stock
trading services, investment companles, bond services, independent pension fonds management,
custom broker services, managemenl of pons, Note \hal aU professional services are also restricted
to Mexican nationals by law.

112 Ibid., an. 5,
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a car or a truck".113 A maximum level of foreign participation of 49 % is

allowed in fishing,114 exploitation and refining of minerals,115 manufacture of

explosives, fireworks, firearms,116 transportation on rivers and lakes, telephone

and telecommunication services.117

An innovation of the 1989 Regulations is that foreign investors can

participate in a corporation operat!ng in the second or third group of economic

sectors on a temporary basis through special trusts for an u,7limited level of

participation. These trusts are subject to specifie rules and can be established for

•a maximum of twenty years.118 A Mexican bank aets as trustee, acquiring the

shares for the benefit of the foreign investor who provides the capital. Using this

meehanism, the foreign investor has the benefit of dividends but no voting rights.

The Commission has the authority to authorize such investments and

the conditions the investor must meet are stringent. In order to benefit from a

positive review, the company acquired must be experiencing financial or foreign

113 Ibid., art. 5.

114 This includes fishing in deep, shaUow and fresh water and breeding.

115 MineraIs incIuded in this sector are goll!, silver and other precIous metals, Mercury, antimony,
lead, zinc, copper, feldspath, gypsum, barytum, Duorine, salt, graphite, as weil as ail other minerais
needed to obtain other chemicals and other non-metallic minerais. Sec E. Losanno Rocha,
'Operating a Mine in Mexico - an Overview of the Legal Considerations" (1982) 27A Rocky
Mountain Mineral 1.. InsL 431.

116 Retail selilng of firearms and munitions is aIso restrieted to a 49 % foreign panicipation.

117 1989 Regulations, supra, note 5 art. 5.

118 Ibid., art. 23.
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CLirrency difficulties119 and must require new capital to finance new technology,

modernize its production and increase exports. In addition to these conditions it

must be shown that no Mexican investor could be identified, that Mexicans with

preferential stock rights have waived such rights and that the foreign investment

will be in cash or consist of a capitalization of the company's liabilities.120 Final

approval will be granted only if the foreign investor allows SECOFI to participate

and cooperate in the establishment of guidelines compatible with Mexico's

general economic development policies.121

Iv) The fourth group includes activities where foreign direct investment

may represent a 100% stake in the corporation but, in order to do so, require the

preliminary approval of the Commission. This sector, with a total of 58 activities,

is by far the largest. The relevant activities include agriculture, livestock breeding,

construction,122 drilling of gas, petroleum and water wells, schools,123

judicial, accounting and brokerage services, the management of bus terminais,

highways, international bridges, airports and services associated with financial and

[,

[

(

1191bis means "in a situation of extreme financial imbalance, a state of insolvency... that is the
consequence of (a) the existence of large amounts of Iiabilities... (b) the drastlc decline in their total
SlIles" Ibid., an. 23 (1).

120 Ibid., art. 23 and 24.

121 Ibid., art. 26.

122 Including residential, commercial and industrial construction, the construction of electrical
plants and transmission Iines, water treatment plants, pipelines, rail roads, roads and streets, the
crection of cement or steel structures, the installation of hydraulic lift and electrical systems in
buildings, telecommunications and other specialized facilities, demolition, foundations and
excavations.

12.1 "SChools" include ail levels of education, from kinderganen to university and folk, art,
commercial or technical specialized schools.
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insurance institutions.124

These restrictions are less stringent than they were only five years ago.

Telecommunications where foreign investment is allowed up to 49 % were

previously reserved to the State. Fourteen petrochemical industries have been

reclassified in order to allow a minority foreign participation rather than total State

control. Wlth respect to insurance, the legal foreign participation level was raised

trom 15% to 40%. Such a Iiberalization occurred as weil in banking and mining

sectors.l25

As a whole, the basic structure of the review process for foreign direct

investment has not changed in Mexico: the Commission still aets as a tunnel in

the selection of restricted investments. The main difference is that the end of the

tunnel is as large as its entryl Investors, finding greater opportunities and

flexibility, have reacted very positively to these changes. l26

4) The Review Process and the Foreign Investment Review Commission

124 1989 Regulations, supra, noIe S, an. 7.

125 A new Regulation issued in December 1990 bas opened 10 foreign corporations 1 million of
the 3 ntillion hectares of land previously reserved 10 the State. The aim is 10 aUraet new lechnology
and a general modernlzation ln smaI1 and medium enterprises. Sec 0.0., December 9, 1990. This
has lncreased the cumulative forelgn lnvestmenl by 30 % annually up ta 512.4 mllllon S V.S. in Ihis
sector ln 1991. (Source: Direa:cion General de Inversion Extranjera, SECOFl).

126 FOI, increased from 394 ntillion ln 1984 10 4.628 billions V.S. dollars in 1990. (Source: A
New Economie Profile, supra, noIe S2 al 26)
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When an investment falls in the category where a review is required, the

National Foreign Investment Commission is responsible for that task.l27 The

review process is critical since it is discretionary and there is no appeal. The

Commission meets once a month to determine the receivabllity of the proposed

investments. In doing so, it takes into account seventeen factors as enumarated

in the Foreign Investment Law. These relate to the country's national investment

policy, its balance of payments, the creation of jobs, the incorporation of domestic

inputs, the technology involved and the location of the proposed investment.

Generally, the Commission will examine "to what extent [the investment] complies

with, and contributes to the achievement of national development policy

objectives".l28 The Commission may consult related Government departments

and businesses, seeking advice on the investment. These seventeen factors are

adjustable to the gov~rnments policy. Proof of lays in the fact that in 1990 the

Commission received 300 applications for review and did not deny any.l29

The review procedure itself is short. It has been trimmed to a maximum

of 45 days.l30 If, after that period, the Commission has net taken a position, the

127 Foreign Investment Law, supra, noIe 3, an. n. The composition of the Commission bas not
changed wilh the 1989 Regulations. see supra, Cbapter l, Section B.

128 Ibid., art. 13 (XVII).

129 Investment Canada, The Opportllnities and Challenges of North American Free Trode: A
Canadian Perspective, (Ottawa: Investment Canada, May 1991) at 77. [bereinafter Challenges of
NAFTA]

130 Before. the period necessary to review an investment was from 12 to 16 months. Note that
Canada had a similar 'performance' with ilS Foreign investment Review Agency until ilS
transformation in 1984. This irritant was abolisbed in the Investment Canada Act wbicb allowed the
Investmcnt Canada Agency only 4S to 60 days to review an investment failing wbicb it would be
acœpted. Investment Canada Ac4 supra, note 77, an. 19.
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investment Is accepted.131 It is not unusual that foreign investors will discuss

their proposai with the Commission before submitting it for formai review. That

way, he knows what the chances are for a favourable review in advance - and

may choose not to lose time.132

Once the investment is made, the Commission monitors lts

performance. In the event of default or fraud on the part of the foreign investor,

the Commission has the power to sue the company and its administrators.133

The foreign investor is required to submit an annual performance report. The

foreign currency balance requirement Is generally found to be the most difficult

to sustain for the foreign investor.134

5) Criticism and Comment

As can be seen, the changes ln Mexico are rea!. There Is an effective

Iiberalization of the economy ln ail sectors. As a whole, the 1989 Regulations

brought a tornado of fresh air into Il country where foreign Investment was

suffocating ln a closed environment. Investments were increasing ln Mexico until

1982, yet, it Is Iikely that these would have been higher and would have included

131 1989 Regulalions, supra, note S, an. 2-

132 [Interview with Mexican lawyer held in Mexico city, May 21, 1991).

133 The Law stlpulates stlff penalty and joint responsablIIty of administrators and managers ln
the advent of default and the non-payment ofdlvidends by the corporation. Foreign 1nvestmenl Law,
supra, note 3, an. 27-28.

134 Opinion of Mexican AccountanL [Interview held in Mexico City, May 25, 1991).
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more technological innovations without the cumbersome review process.135

The 1982 crisis proved that Mexico could not, without serious prejudice to its

economy and people, hold the course it had chosen any longer. This reversai of

policy is a major gamble for the Mure made by President Salinas· and it seems

to be working. Since 1988, foreign investment in Mexico is increasing and inflation

has been reduced.136 This trend towards Iiberalization is a step closer to a

North American Free Trade Agreement,137

From a hostile attitude towards gringos extranjeros willing to invest in

Mexico's potential, the government now makes every possible effort to attract

these same gringos extranjeros in an attempt to revitalize the country. The

twenty year limitation on financial development institutions participation, the

temporary investment trusts and the maintenance of maximum participation or

review in 141 sectors clearly show some hesitation by the Mexican Govemment

to relinquish the assets of national determination gained through increased control

over foreign investors. For example, the tact that these temporary investment

trusts, which allow foreign participation in sectors reserved to Mexican nationals,

are Iimited to a period of twenty years shows that the govemment sees this as a

transitional period after which it hopes to regain control. The tact that the Foreign

135 The level Investment in 1989 and 1990 ilIustrate this poinL Other factors, such as the Trans/er
of Technology Law, a150 Impeded the use of modem technology and the Oow of investmenL

136 Investments were up by 31 % and 36 % in 1990 and 1989 respectively from the preceding
year to 4.628 billion and 3.53 billion dollars U.S. respectlvely (these figures include ponfolio
Investments through the Mexican trust mechanism and debt-equlty swaps). ln oomparison, FDI was
at .391 billion dollar U.S. in 1984. (SOurce: A New Economie Profile, supra, note S2, at 26)

137 The Implications of this policy and the NAFrA will be discussed infra at Chapter V. This
step forward will need to be followed by further restructuring and liberalization, oomments D. B.
Hodglns. "Mexioo's 1989 Foreign Investment Regulations: A Significant Step Forward, but is It
Enough ?" (1990) 12 Houston J. 1. L. 361 at 369.
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Investment Law has not been modified throughout this process iIIustrates this

point also - and is an existing impediment to foreign investment. Whether the

return to previous policies will be possible is uncertain.

One must remember however that these changes, the cornerstone

of Mexico's new economic policy, are only one element of in the changing picture.

The 1989 Regulations indicate a new choice in favour of equity. Mexico has

begun to repay its debt entering a "gentleman's agreement" with private

banks.138 An open attitude towards FDI will help bring capital to the country

without increasing the pressure on the already burdened public finances of

Mexico. Furthermore, it will bring much needed technology transfers to its

industry. The changes are real- but are they permanent? Given that perspective,

a NAFTA would iricorporate, in a binding agreement, most of the changes put

forward by the government and secure access to Mexico for the future.

B - Foreign Investment in the Securities Market : The Neutral Shares

1) The Trust Mechanism for Mexican Investment and Portfolio Investments

The 1989 Regulations have opened new opportunities for foreign

investors eager to invest on Mexico's Boisa de Va/ores. 139 The new

regulations create a trust mechanism through which foreigners may participate in

138 'That ls the expression used by a banker in Mexico referring to the attitude the Govemment
had adoptOO throughout the negotiatioDS which 100 to a conclusive agreement (Interview of Regional
Representative, Royal Bank, held in Mexico city, May 22, 1991J.

139 Stock Exchange. 1989 Regulations, supra, note 5, an. 13-15. The securities market ln Mexico
ls regulatOO by the Securilies Market Act, 0.0., May 15, 1975. Sec generally S. Wolff, 'A Study of
Mexico's capital Markets and 5ecurities Regulation', (1987) Vand. J. of Trans. 1.. 385.
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sectors reserved to Mexican nationals which are Iisted on the stock exchange.

One of the aims of this mechanism is in part to bypass the restrictions imposed

on the participation of foreigners, in order to bring tresh capital in Mexico. By

creating this mechanism, Mexico has been successful in attracting foreign capital:

in 1990 the level of portfolio investment reached a record high of 1.6 billion dollars

U.S.,14O indicating that this mechanism has had a substantial positive

impact.141

The mechanism is applied through Mexican investment trusts, owned and

operated exclusively by Mexican banks.142 The Mexican corporation issues

shares designated "N" (for neutral) for which only Mexican investment trusts can

suscribe.143 The trustees subsequently issue "Certificates of Ordinary

Participation" to the foreign investor for an amount equivalent to the number of "N"

shares subscribed for by the trustee [herelnafter CaP]. The COP's allow the

owner of the certificate to benefit trom eooi1omic rights to the exclusion of voting

rights. These COP's, once issued, can be t-aded on the stock exchange.144

"Foreign financial entities" can receive these certificates as deposit and may Iist

140 (Source: Banco de Mexico)

141 This favorable response Is seen, by Mexlcan officiais, as a temporary step before more direct
investments occur. [Conference of M.A. Nunez, SECOFl's NAFTA Negotiations l'rade
Representative, g1ven on the occasion ofa symposium on NAFTA, organized by the SDIE, the CCIL
and the SQDJ held in Montreal, March 4, 1992].

142 These types of trusts have been establlshed since 1973 to allow forelgners to beneflt as
trUStee5 of land and irnmovable property in zones where forelgn ownership of land Is constitutionlllly
impossible. The excluded area conslsts in a strip of land of 50 km long along the coast of the country
and 100 km along the border.;. These land trusts and their effects on forelgn investors will be
discussed infra, at Chapter Ill, section A.

143 1989 Regulations. supra, noie 5, art. 13(1).

144 This is possible by trading c~ps to other foreigners or selling the COP back to the trustee.
The selling process follows the same process in reverse.
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these on 10reign stock exchanges.145 For the American market, there is a

special provision for the issuance of such certificates called "American Drawing

Rigths" which has been successful.146

The most important element with respect to these shares is that the "N"

shares "shall not be computed to determine the amount and proportion of foreign

investors' interest in the capital stock of the issuing companies".147 This will be

useful for the foreign investor who already has a stake ln a Mexican corporation

Iisted on the market in whlch he wishes to Invest above the prescribed Iimit.

Ali Mexican public corporations which "carry out or plan new

investments to expand their economic activities" may allow foreign entities to

invest in this manner with SECOFl's permission.148 Series "A" shares, reserved

for Mexican nationals, are simply transformed "N" shares, held by the financial

institutions.

2) Criticism and Comment

The new opportunity created by this mechanism has been welcomed

by foreign investors as can be seen trom the amount of money that has been

145 1989 Regulations, supra, note 5, an. 13 (III). The entire operation I8kes about 48 hours.
Technically, the forelgn Investor will send a purchase arder for an amount equlvalent of the value
of x shares. The Mexlcan Investment trust will buy tbat value of sbares and then issues the COP to
the forelgn Investor. Their value is dlrectly linked ta the value of the shares on the stock markeL

146 sec MA Houston & S.A Brecher, "Amerlcan Orawing Rigbts: lncreaslngly Popular
Flnanciallnstruments" (1990) 169 JOU17lQI ofAccountancy 144.

147 1989 Regulations, supra, note S, arL 13, para. 3.

148 Ibid., an. 14.
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invested through it, standing at 1.6 Billion U.S.$ in 1991.149 There has been an

injection of fresh capital and modernization possibilities which are consequent with

President's Salinas policies. Vet, they again show the hesitation of the Mexican

government between increased foreign investment and control over its economic

sovereignty. The establishment of these trusts is, in a sense, allowing to be done

indirectly what can be done directly. As Mexico increases its participation in

international trade, this method of circumventing the rules will be scrutinized by

the international community. If this experience proves favourable, the restrictions

on foreign investment will most Iikely be relaxed, allowing foreigners to own "real"

voting shares. In case the experience is negative, the rules could just as easily be

tightened. l50

The high level of investment in "N" shares has concerned, to some

extent, the Organization for Economie Development and Cooperation [hereinafter

OEDC]. The OEDC has been closely monitoring the evolution of Mexico's FDI

regulations and the NAFTA talks, as they do not know what will happen to these

investments after a NAFTA.151 This specifie issue will be addressed in the

NAFTA and will be discussed in chapter five of the thesis.

149 (Source: SECOFl)

150 Mexican officiais conlirmed thls deslre ta keep a baif open door on foreign investment
control. thougb tbey insisted that a reversai of the opening policy was for reai and that chances for
this were nil in the near future. [Interview with a Mexican Official of the NAFTA Office, SECOFl,
held in Mexico, May 22, 1992); [Interview with a NAFTA Trade Representative, SECOFl, beld in
Ottawa, February 24, 1992).

151 (Telephone interview beld with an Official of the OEDC Fiscal Affairs Department, Paris,
February 3. 1992].
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C - Export Industrv : The maqui/adoras152

1) Definition

The final option for the foreign investor who wishes to establish an

totally export-oriented company and benefit from Mexico's abundant and cheap

labor is through the maqui/adoras program, established in 1965. In 1964 the

United States had suddenly terminaied employment for the 185,000 Maxican

seasonal agriculture workers used for harvesting. During the Second World War

and throughout the years that followed, missing manpower was replaced by

saasonal workers. The Bracero Program, established in 1951 to pursue this

temporary immigration permitted seasonal work in agriculture. Later, under

pressure from the agriculture lobby, Washington closed its borders by ending the

Bracero Program in 1964 in order to employ more AmeriCé'ns. l53 At that time,

Mexico was faced with a rising population in the North and high unemployment

in the region, which was exacerbated by the end of the Bracero Program. In order

to provide employment for these displaced workers, Mexico allowed that

equipment assembled "in-bond" in industries located in a 2o-km strip along its

North border not be subject to imports duty.l54 Mexico thus created the

Programa Naciona/ Fronteriza better known as the maqulladora

,
,.

[
,..

[

152 See gcncrally Z.V. Chayel and E.A Bustamenle, "'The Mexican MaqulJadora Induslry: Legal
Framework of Ibe 1990'5" (1990) 20 califomla W. 101'1. 1.. J. 263 [bereinafter Chayel]. Note thal the
lerm "maquüa", from wbicb the term maquüadora is derived, designales Ihe amounl of corn thal a
farmer pays the mlller for bis grinding services.

153 SeeJ. R. Garcia, Operation Wetback: The Mass Deportation ofMexican Undocumented Worker.r
in 1954, (Greenwood Press: Weslpon, Conn.,I980).

154 J.E. Tarbox, "An Inveslors Introduction 10 Mexico's Maqulladora Program" (1987) 22 Texas
J. Inl'l. 1.. 109 al 113. [bereinafter Tarbox]
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program. Since 1965, the maquiladora industries have been streamlined and

Iiberalized to foster foreign investment and economic growth.

The maquiladoras are a special breed of Mexican companies. They can

be described as "Mexican production facilities that manufacture, process or

assemble raw materials or intermediate products imported in-bond for eventual

re-export',.l55 A maquiladora industry is defined legally as "a company,

individual or establishment, service or any other kind of in-bond program

approved and registered with the competent authority angaged in the

transformation, assembly or repair of merchandise or raw materials originating

(rom abroad and temporarily imported to be retumed abroad."l56

The corollary is that the United States does not impose duty on the re

exported productiQn of the maquiladora plant when its components are of

American origin. A duty is charged on the value added to the product resulting

from the treatment it receives in Mexico.157 If the components assembled are

not of American origin, they may still benefit from provisions of the Generalized

System of Preference of the GAn. The United States are however very sensitive

to such preferential access to their market for products of Newly Industrialized

155 Banca Serfin, The Maquüadora Industry, (Serfin : Mexico, 1990) (leaDet) at 3. [bercinafter
Maquüadora Indusny]

156 Regulations lolhe eusloms Law ofMe:rico, 0.0., June 18, 1982, art. 135. (emphasis of the
autbor)

157 United States International Trade Commission, Tarif[ ScheduJes of the Uniled SIGles
Annolaled, items # 9800.00 to 9807.00. This special provision bas been an irritant for seme American
labour unions. See Commentary, 'The Approaching Confrontation Over Item 807.00 of the Tariff
SChedulc" (1972) 4 Law & Policy in Int'L Bus. 628.
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countries Iike Mexico. l58

The maquiladoras have grown steadily since their birth in 1965. Today,

approximately 2,000 maquiladoras are in operation, generating 500,000 jobs, 12.7

billion $U.S. in exports and bringing 3 billion $US of hard currency into

Mexico.l59 It is the second most important economic seetor after the national

oil company, PEMEX. l60 Maquiladora operations are distributed among the

fields of eleetric and eleetronic parts, accessories and machinery accounting for

41.1 % of the total, in transportation equipment and accessorles for 23.6%,161

158 Sec USITC, Probable Economie Elfect Redesignation ofCertaÜl Articles[rom CertaÜl Countries
as Eligible for Duty-Free Treal1nenl Under the u.s. Generalized System of Preferences, Volume 1·
Introduction and LacalM, Volume II-Commodily Digests, PubUcation 2256, (USITe: Washington,
1990); USITe, President's List ofA.ticles which May be Designated as Eligible Articles for the Purposes
of the u.s. Generalized System ofPreferences, (USITe: Washington, 1990).

159 10 1965, 12 maquiladoras were established, that figure Increaslng to 620 and 119,00 workers
ln 1980. (Source: USITe) Nowadays, there are 2,000 moquüadoras ln operation, over 60 % being
owned by American corporations. Presently, only nlne Canadlan corporations operate a moquüadora
in Mexico. (Source: ChaUenges ofNAFTA, supra, note 129 at 75). At first designed to employ the
dismissed predominantly male Bracero workforœ, the maquüadoras workforce is at 62% composee!
of females.

160 This is a result from the fact thatlarge multinationals corporations have benefiUed from this
program, such as Honda, General Eleetric, Samsung, Chrysler, Ford, General Motors, Eastman
Kodak, Matsushita, zenith, Hoover, EssUor, Sony, Hyundai and A1coa.Fuijlkura. Sec D.C. Bennet
and K.E. Sharpe, Transnationals Corporations versus the Stale: The Poli/ieal Economy ofthe Maican
Auto Indust1y, (Princeton U. Press: Princeton, 1985).

161 This is an important factor ln the evaluation of the free-trade talks. Through the imports of
American cars with such Mexican parts, all these parts come ln Canada without any duty through
the Canada-u'S. Free-Trade AgreemenL Ford, GM and Chrysler operate 42 maquüadora plants in
Mexico. Sec "the Canadian-U.S. experience ln AulO Trade slnce 1965: Its Relevance for Free Trade
Negotiations with Mexico", Commentary no 24,(C.D. Howe Institute: Toronto, 1990); H. Shalken and
S. Herzenberg, Automation and Global Production: Automobüe EngÜle Production ÜI Mexico, the
United Stotes, and Canada, (center for U.S.-Mexican Studies, Unlverslty of CaUfornla: san Diego,
1987); Booz, Allen & Hamilton, "A Comparative Study of the Cost Competitiveness of the
Automotive Parts Manufacturing Industry ln North America", (Booz, Allen & Hamilton: Toronto,
1990) (Study conducted on behalf of the Automotive Parts Manufacturers' Association of Canada).
The rules of origin for this seetor are a cruclal part of the negotiatlons. Sec USITe, Rules of Origin
Issues relalated to NAFTA and the Ncrth American Automotive Industry, Publication no. 2460,
(USITe: Washington, 1991). For an overview of Mexico's car industry legal environemenl, sec
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and in textiles, shoes and leather for 7%.162 Now an integral part of Mexico's

economy, the establishment and rules of operations of the maquiladoras are part

of Salinas reforms and recieve full Government support.l63

2) Implementation and Operation of a Maquiladora164

The implementation and operation of a maquiladora are regulated by

rules which are more relaxed than those applying to "classical" foreign direct

investment. This is evident when one considers the nature of these corporations

who do not interact directly with the population nor with the State. :There is no

ceiling on the amount invested in a maquiladora and 100 % foreign ownership is

permitted. The activities trom which foreign investment is excluded, however, are

also excluded trom the maquiladora program.l65

generally J. camil, "Mexico's AUlo lndustry: The Lasl Bastion of Prolectlonism Falls 1" (1990) 12
Houslon J. Inl'I. L 191.

162 (Source: MaquUadora lndustry, supra, noIe 155, al 4). The lextiles sector is one of the major
"sofl seclOr.;" al stake for canada and the Ulliled States in the evenl of a NAFTA in a long Ierm
view. A reœnl sludy rrom Ernsl & Young conducted on behalf of the Ministry of lndustry, Science
and Technology concluded \hal there would be few negative effeets after a NAFTA in the textile
induslry (sligthly more in the apparel lndustry) of canada. Ministry of Industry, Sciences and
Technology, "A Study of the Competitiveness of the Mexican Textile and Apparellndustries in a
Nonh Amerlean Free Trade Conlext", (1STe, Oltawa: 1991).

163 The maquUadora industry was streamlined ln 1983 by President de la Madrid with the Decree
for the Deve/opment and OperOlion ofthe In·Bond Export lndustry, 0.0., AugusI15,l983. Salinas wenl
funher with the Decree for the Deve/opment and 0per0li0n of the MaquUadora ExportOlion lndustry,
0.0., December 22, 1989 [hereinafter Deve/opment Decree).

164 see N. C. Clemenl, "An Overview of the Maquiladora lndustry" (1987) california J. In1'1. L
55; D. Engle, "Mexico's Maquiladora Program: An inviting A1lernative for U.S. Manufacturer.;"
(1985) 14 Tax MgmL 1. J. 117. [hereinafter Engle)

165 Foreign lnvestment Law, supra, noIe 3, an. 5.
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Geographically, a maquiladora can be established anywhere in Mexico,

with the exception of the over-industrialized cities.166 Most establishments have

chosen the most northern border, at the door of the United States.167 W1th the

1989 Regulations, the expansion of existing maquiladoras is now unrestricted and

is not subject to approval by the Commission.168 Furthermore, the acquisition

of existing corporations operating in the maquila activities does not need approval

by the Ministry.169 When in operation, the maquiladora, apart from respecting

the nationallaws, needs only to respect the "in-bond" process and to maintsin a

favourable foreign currency balance.

The establishment of a maquiladora is subject to a few formalities which

are not reviewed by the Commission. The investor need only complete the

necessary form and have it approved by SECOFI.170 Before 1989, the investor

was also required to notity the National Registry of Foreign Investment and other

166 Specïfically, the areas designated for "industriat development" are available for the
establishment of a maquUadora. Deve/opmenl Decree, supra, note 163, an. 6, whlch refers to the
Decree Estoblishing Geographû: Zones for IndustrÎlll Dectntralizotion and the Granding of Slimulat,
0.0., JanUllIy 22, 1986.

167 Over 78 % of aU moquiladoras are ln the border cilles of the Nonh. This raet can al50 be
exp1ained by the raet !hat untill972, the maquiladoras were 1imited to a 2O-km strip along Mexico's
Nonh border. 0.0., October 31, 1972 The number of maquUadoras located ln Interior areas is
Increasing. (Source: CIulIlenges of NAFTA, supra, note 129 at '5).

168 1989 Regulations, supra, note S, art. 29 (II).

169 Ibid., an. 6.

170 This is an administrative formality wbich takes three working days to process. The Investor
is required to give a description of bis enterpr.se, his product, the nature of the operations whlch
will be condueted ln Mexico and a Iist of the products that will be Imponed. This form is filed with
the Mexican Maquila Industry Registry and mw;t be updated yearly. SECOFI ln raet acts as an
adviser for foreigners and assislS them ln completing the form properly in order to ensure a
sucœssful application - to the extent that many InveslOrs do not require the services of lawyers for
this task [Interview with a Mexican Lawyer, Law frrm Sepulveda, S.C., held ln Mexico City, May 22,
1991).
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ministries.17l Now, there is a "unitary filing window" where the potential investor

addresses one formai request which is then c.,~,ribut~d to the relevant ministries.

This notification process is simpler than the ol"1e a "classical" foreign investor

would face. Note that the maquiladora, Iike any national enterprise operating in

the area, will need to obtain various municipal and district permits.l72

The means by which a foreign investor may implement a maquiladora

are threetold. First, he can be a direct owner. Sinee 1972 local participation is not

required in order to form a maquiladora, though the investor will be required to

act through a Mexican corporation. l73 Wlth this option, the investor has direct

control of his business, hls patents and technology. Secondly, he may choose to

subcontract. The foreign corporation provides the raw materials and components

to an established maquiladora subcontractor. The subcontractor assembles the

product and re-exports the goods to the foreign corporation. Thirdly, the new

decree allows "shelter operations". This type of operation is one whereby the

foreign corporation provides technology, know-how and raw materials but does

not participate further in the whole operation. The Mexican maquiladora charges

the foreign corporation a mutually agreed upon priee per unit produeed. The

goods are exported by the Mexican corporation.174

171 Foreign InVtstmelll Law, supra, note 3, art. S2 and following. The depanments informed were
the Ministry of Finance, the National Chamber of ManufaCluring Industry, the Public Property
Rcgistry, the Health Departmenl, the Mexican Social 5ecurlty Institute and the National Workers
Housing Fund Institute.

172 Tarbox, supra, noie 154 at 122

173 0.0., Oetober 31, 1972.

174 Development Decree, supra, note 163, art. 13. Sec Maqrliladora Industry, supra, note lSS at 7.

~.,



1
l,.

[

[

[

[,.
(. ,',,.'0'
,

L

50

Once the application is authorized the maqui/adora is provided with a

special impl1rt licence valid for an indefinite period, exempting the maqui/adora

trom paying duty on its temporary imports.175 With that licence, the

maqulladora is ready to begin its operations. From a practical point of view, the

operation of a maquiladora is rather simple. Most work along side a "twin plant"

established in the United States where service, research and financial operations

will be conducted. The American plant exports the goods to be assembled to its

Mexican sister plant. The Mexican plant assembles or, in a few cases, repairs the

parts of the product coming trom the parent company and·ships them back into

the United States.

The exports to Mexico are subject to a minimal control.176 The

maquiladora operator must deposit a bond of a value equivalent to the duty he

would pay on the imported products plus 10%, corresponding to the penalty

which would be levied if there were irregularities. This bond is returned once the

product is re-exported.177 Raw materials must be re-exported a maximum of

one year after their entry. The maquiladora may import, for an indefinite period,

tools, packaging material, machinery and, since 1989, computer and

communication equipment, environment control and work safety devices.

175 Ibid., at 4. Note that until 1989, impon licences had to be re-issued every two years. The
imponatlon licence requiremen15 will be dlscussed infra, in Chapter lll, SectIon A.

176 Ibid., an. 4. With the Development Decree, this control is on a random basis, whicb allows
businesses and Meltican customs officers to save lime.

177 Ibid., an. 7. The english expression of 'in-bond industry' comes [rom this practice used to
designate the maquiladoras.
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Of course, the return of these produets to a given country is subject to

that country's laws and regulations. In the case of the United States, a duty is

levied only on the value-added by the assembly or manufacturing of the product

as long as its original components are American. This implies that there is virtual

tree-trade of these goods between the U.S. and Mexico. The basis for this

aperture lies in article 9800.00 of the U.S. Harmonized Tariff Schedule which

states that "products of the United States when returned after having been

exported, without having been advanced in value or improved in condition by any

process or manufacture or other means while abroad [shall enter duty_tree]".178

The subsequent articles, 9806.30 and 9807.00, constitute a deviation trom the

preceding article. They stipulate that ail produets exported trom the United States
.

to be assembled abroad, without modification, will be charged duty only on the

value added to the product by the assembly process. Goods exported trom

Mexico to Latin Americen countries are potentially eligible for preferential treatrnent

with respect to duty rates. Concessions are made through the Latin American

Integration Association, formerly known as the Latin America Free Trade

Association.

Another way for Mexican businesses to gain access to the lucrative

American market is through the GAITs Generalized System of Preference

[hereinafter GSP]. The standards of production and Mexican content are high in

order to be eligible to the GSP. The goods "must be wholly the growth, product,

178 TariffScMdule ofthe United States Annotaled, supra, note 157, an. 9800.00. Mexico is nol the
only country beneliting from this U.S. Tariff apenure. sec USITC, Production Sharing: U.S. lmports
Under Harmoniud Tariff ScMdule Subheadings 9802.()().60 and 9802.()().80, 1986-1989, Publication
no. 2365, (USITC: Washington, 1991); USITC, Production Sharing: U.S.lmports Under Harmonlzed
TarilT Schedule Subheadings 9802.()().60 and 9802.()().80, 1987-1990, Publication no. 2469, (USITC:
Washington, 1991).
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or manufacture of the beneficiary developing country [a.g. Mexico], or ...

substantially transformed into a new and different article of commerce in the

beneficiary developing COUntry."l79 Close to 10 % of the maquiladora

production exported to the United States enters through the GSp.l80 ln order

to adhere to this provision, the Mexican maquiladora goods must be taxed by

Mexico and have a minimum of 35 % genuine Mexican components.181

ln principle, ail goods produced by a maquiladora must be re-exported

trom Mexico. This was the case until 1983, when the possibility of selling a

maximum of 20 % of the production in Mexico was allowed. This was possible

with the authorization of SeCOFI which applied stringent rules when evaluating

whether or not to permit sales on the domestic market. Apart trom paying duty,

the operator of the maquiladora was required to demonstrate that the rroduct

had no Mexican equivalent, that there was no Govemment incentive for that

product, that there was a minimum of 20 % Mexican content and that it filled a

need for basic items unavailable in Mexico. This burdensome task often

discouraged many trom selling on the domostic market.l82 With the Salinas

"revolution", the maquiladora operator can obtain ,:; two-year licence to sell on the

Mexican market up to 50% of what he produces above his normal production

179 Depanment of the Treasury, Unl'~ Stales Cusloms 5erviœ,/mponing in the Uniled States
19 (June 1986) al 24, cilee! in Tarbox. supra, note 154 al 136.

180 (Source: USITe)

181 SECOFI, Mexico _Condilions and Risks for Business, (SECOFI : Mexico, 1989) (leaDel). The
GSP is imponanl 10 Mexico's economy, stales 1. Molina, "La renovacion dei sistema generallzado
de preferencias aranœlarias y sus implicaciones para Mexico", in: M. Garcia and G. Vega (cds.),
Mexico-Estados Unidos,1984, (El Colegio de Mexico: Mexico, D.F., 1986) al 13. Note lh'.ll an inveslor
cao have an advanœd binding ruling by the U.S. cusloms as 10 ilS compalibility witil the GSP U.S.
requiremenlS.

182 Development Decree, supra, noie 163, an. 12-14; Chayel, supra, note 152 al 270.
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levaI. The duty imposed on the product will be lowered as the Mexican content

of the product increases. The maquiladora operator must still face the basic

requirement of a favourable foreign currency balance.183

Finally, it must be pointed out that maqui/adoras are not a fiscal

paradise. They are subject to the same taxation scheme as is a Mexican

corporation. The taxation rates are progressive and vary depending on the

location, the type of corporate entity and, of course, the corporation's

income.184 There are some tex incentive programs for the establishments in

specifie sectors or geographic locations.1es

3) Maqui/adoras: An Insider's-view to a North American Free Trade Agreement?

Maqui/adoras may, indeed, provide a crystal bail to see what the

situation will be after a North American Free Trade Agreement. The maqui/adoras

have been running rather smoothly since 1965 and have experienced an

enormous increase in the pest 10 years. This seems to have been to the overall

18.1 1bid., art. 19-24.

184 sec generally Priee Waterbouse, Doing Business in Mexico (S. LefJer: New York, 1989), witb
update in 1990. 1991 at cbapter 21. [Hereinafter Doing Business in Mœco)

t85 Decree Establishing Tar and Administrative ll1Celllivts for the Operation and Modemization of
Commercial CelUrtS in the Nonhtm Bardu Strip and Frte·Tradt Zonts for Companits, 0.0., June 8,
1984.
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benefit of ail the parties involved.186 The mBquilBdora investor benefits trom

Mexico's large manpower resources, which are available at low costs, just south

of the attractive American market.187 Mexico has benefited trom these

industries through the training of employees, jobs created, technology transfers

and increased exports which bring hard currency.188 The synergy of this

partnership has also benefited the United States, supporting 1,000,000 jobs

18~ "The elimination of the maquiladora program by the Mexican government would have Ihe
most adverse effect on U.S. employrnent (...) Mter the rull multiplier errects, the rcductions in
employrnent would rise ta 145,000 jobs." U.S. Department or Labour (1987 Survey); "The elimination
or the MaquiJodora program in Mexico wvuld result in an incrcase ln U.S. imports l'rom other
countrles, incrcased U.S. priees and lower output ad employrnent in the American cconomy. (...) The
elimination or the maquiJodora regime would bring about a decrease or S 2.6 billion in the U.S. and
a loss or 76,000 jobs." Ciemex-Wharton, "The implication l'or the U.S. cconomy or Tariff Schcdule
item B07 and Mexico's MaquiJadora Program", clted in: Embassy or Mexico (Washington), "Myths
and Facts about the North American Free Trade Agreement", (SECOFI : Washington, 1991) at 17.
(short collection or studies on the NAFTA with a positive view on their effect on the cconomics or
Mexico and the United States)

187 The Mexican wage level is approximately 0.85 ta 1.50 U.S. S an hour. This compares
advantageously ta other countries which are rapldly industrialising such as Korca, where wages range
l'rom 2.40 ta 3.00 U.S. S an hour on average. The issue or workers rights in that context is one or
the main arguments l'or NAFTA's opponents, and especially the labour unions. See 1. Laurin, 'Tout
près de nous, l'enrer" (1991) 1 Réseau Canadien D'Action 17 (Coalition or unions and popular
associations against NAFTA); S. Sinclair, "The Mexican Connection - Howa U.S.-Canada-Mexico
Trade Deal Would Doom Canada to Third World Status", in: Canadian Ccntre l'or Policy
Alternatives, Paying the Priee, (CCPA: Toronto, 1991). Note howcver that the leader or the main
opposition party, Cuahetemoc Cardenas or the Frente Democratieo Naeional, docs not seem ta be
overly concerned by this issue. [speech delivered by Cuahetemoe Cardenas at the UQAM, in
Montreal, May 3, 1991). (tape on file)

188 The general opinion of authors is ravourable for this type of free industrial zone when they
are designed accordingly ta the needs and goals or a given country. They arc a mean ta generale
industrial dcvelopment in a developing country by allowing rorelgn investment ta benent l'rom the
countries specifie comparative advantages and thcy present a "neutral and nexible instrument or
industrial policy (...) which bas proven ta be vaIuable means for aehieving dcvelopmental goals
usually allributed ta IndustriaIlzation" J. D. Amado, "Free Industrial Zones : Law and Induslrial
Dcvelopmenl in the New International Division or Labour" (1989) U. Pa. J. Int'l. Bus. 1. BO, at 83.
S.W. BellWY, "Mexico's Dcvelopmenl: Foreign Trade Zones and Direcl Foreign Investmenl" (1985)
22 Comp. Jurid. Rcv. 49; S. salcedo, An Evaluarion of the PonamanJan Free Trode Zone (L1. M.
Thesis: Harvard, 1988) (A comparative study of Panama's, Mexico's and China's free trade zones);
Sec a150 U. N. Conf. on Trade and Dcv., The use ofFree Trode Zones as a Meons for Expanding and
DivmiJYing &ports ofManufactures [rom the Developing Countries, U.N. Doc. TD\B\C.2\125 (1973);
B. Jayawardena, "Free Trade Zones" (1983) 17 J. World Trade 1. 427; Note, "Foreign Trade Zones
in Latin America: A Spectrum of Possible Uses, (1988) 23 Texas J. Inl'l. 1. 117.
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indirectly.189 Most maquiladoras assemble parts of American origin. Some

American corporations involved in the maquiladoras have declared that they

would have been forced to locate elsewhere without their Mexican

counterparts.100 Apart from these tangible benefits, the mere tact that these

industries will allow Mexico to repay its 85 billion U.S. $ debt to private banks,

many of them American, is in itself an important benefit for the U.S.

The view through the maquiladora crystal bail is somewhat foggy.

Some Mexicans fear increased competition by the American industry. The border

areas are overcrowded and conditions are worsening. Environment related

problems in the maquiladora North border area are numerous.191 Labor rights

t89 Tarbox, supra, nOie 154 at 110. Sec the overall favorable conclusions of the USITC studies
on the tariff items 9806 and the mtJqUüadoras. USITe, The Impact ofIncreased U.S. - MexiJ:o Trade
on SOllthwest Bordu Development, Publcation no. 1915, (USITC: Washington, 1986); USITe, Imports
under Items 806.30 and 807.00 of the Tarif!Schedule of the United States, 1982-1985, Publication no.
1920, (USITC, Washington, 1986); USITC, The Use and Economie Impact ofTSUS Items 806.30 and
807.00, Publication no. 2053, (USITC: Washington, 1988); USITe, Imports under Items 806.30 and
807.00 of the Tarif! Schedule of the United States, 1985-1987, Publication no. 2144, (USITC:
Washington, 1988).

t90 'U.uitCl! SlalCl> Representative Jim Kolbe (Ariz.) recenl1y conduCled a survey ofmaquüadoras
operaled b;1 American companles. Eighry-lWO percenl ofthese companies said ..they would have been
forced 10 lelocale ln Asia or close there doors had they not begun 10 participale in the maquüadora
program." Austin-Amuican Statesmon, February 15, 1987, at CT, ciled in Tarbox, supra, noie 154, al
113; 'Ifail of the maquUadoras were Shul down lomorrow, many jobs would not retum to the United
States. 1nstead, they would go to Taiwan, Hong Kong, Singapore or Korea.' Federal Reserve Bank
of Dallas, Mexican Maquüadoras Growth: Dots il Cost U.S. Jobs?, cited in: Myths and FacIS about
NAFTA, supra, note 186 at 17.

t9t Sec S. R. Ross (ed.), Eco/ogy and Deve/o.nment of the Border Region, (Asociacion Nacional
de Universidades y Institutos de Ensenanza Superior: Mexico, D.F., 1983); S.N. Weston, 'U.S. 
Mexico: Caping with Environmenw Problems at the Border' (1986) 9 Loyola ofL. A Int'I. & Camp.
I- J. 117; E.c. Rose, "Transboundary Harm Hazardous Waste Management and Mexico's
Maquiladoras' (1989) 23 Int'l. Lawyer 223; D. Maes, "Transboundary Waste Dumping: The United
States and Mexico Take a Stand' (1987) 27 Narural Resources JOUI1IQ/941.



'-.

...
•

56

of the maquiladora workers are, to say the least. uncertain.192 Occupational

health hazard such as nausea, dizziness and fainting trom inhaling machlnery

cleaning solvents have been reported.193 The poor conditions existing in the

North have resulted in some maquiladoras establishing themselves elsewhere ln

the country. The beneflts to American workers are unclear as weil: are some

companies forced to operate maquiladoras ? Answering this question is a difficult

and hazardous task. Nevertheless maquiladoras are healthy industries which

successfuliy operationalize a American·Mexican partnership.

The fog gets thicker as we look further North, towards Canada as only

nine Canadian corporations have a maquiladora in Mexico.194 Also, under the

current FTA, a program similar to the maquiladoras could not be established ln

Canada wlthout countervening provisions 404, 405 and 408 of the Agreement.

These provisions eliminate duty drawbacks, prohiblt the implementation of duty

192 S. Peters, "Labour Law for the Maquiladora: Choosing Between Workers Rights and Foreign
Investment" (1990) 11 Comp. Lab. L. J. 226. see also A BarlOW, "Rights of Workers in Mexico"
(1990) Il Comp. Lab. L. J.l82 For a comparative study of labour laws in each of the trade parlners,
see Labour canada, Comparison ofLabour Legislation ofGeneral Application ÙI Canada, the United
States and Mexico, (Labour canada: Ottawa, March 1991) (unpublished Study). The issue of labour
rights is encompassed in the more global issue of human rights in Mexico. Improvements have been
made yet much is still to be done, admits the Executive Secretary of Mexlco's National Commission
on Human Rights, Rosario Green [Conference held at the Faculty of Law, University of Montreal,
February 6, 1992]. Note that the issues of human righl&, as weU as environment, will not be addressed
in the NAFTA talks. However, their are ongoing trilateral "discussions" going on in parallel of the
trade negotiations on these tapies as the American Congress' approval to NAFTA is linked on
progress at the bilateral level in this field. see Response of !he AdmÙlistration to Issues Raised ÙI

Connection wilh the Negotiotion ofa North American Free Trade Agreement, Office of the President,
May l, 1991 al 3·1 and Cf. [Interview with canadian Official, NAFTA Coordination Commiuee, held
in Ottawa May la, 1991]

193 Mack and Greenbaum, "Constructive Criticism", Forbes, May 23, 1983, al 50. see also R. A
Sanchez, "Health and Environmenlal Risks of the Maquiladora in Mexicali" (1990) 30 Natural
Resources Journal 163•

194 The full assessment of the maquiladoras, NAFTA and canada will be developed Ùlfra, in
Chapter V.



(

(

57

exemption programs when performance requirements are attachcld to thern.

These are essential elements of a maquiladora. l95

ln the event of a NAFTA, the A:narican and Canadian maquiladoras will

lose their relevance. l96 They will be integrated into the Mexican economy. There

will be no need to segregate operations on each side of the border as ail the

production of Mexican corporations will enter duty-free to the United States and

Canada. The event of a NAFTA will help future maquila assembly plants to locate

further away trom the border and closer to Mexican cities and serve the domestic

market, unclogging the North border region. Maquiladoras which are already in

operation will most probably continue to conduct their business after some

reorganisation on either side of the border. This reorganisation will most Iikely be

as graduai as the implementation of the trade agreement itself. l97 The

maquiladoras may serve as role models for the increasing number of businesses

which subcontract part or ail of their elements of production which are labour

intensive. l98

195 FrA, supra, noie 7, art 404,405 and 408.

196 The fulure of maquiladoras operaled by Ihird Parties of a NAFTA is uncenain as Mexico
wants 10 maintain Ihis program afier NAFTA See supra, Chapler V, section 2(B).

197 The discussiorlS now propose for an implementation period of twelve years [Interview with
NAFTA Official, Office of the Deputy Chief Negotiator for Mexico, held in Mexico City, May 23,
1991 1.

198 USrrc. The Likely Impact on the United States Of a Free Trade Agreement with Mexico,
Publication no. 2353, (USITC: Washington, 1991) at 5-5.
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CHAPTER III : MEXICO'S BUSINESS ENVIRONMENT

A foreigner who wishes to invest in Mexico is Iikely to encounter a series

of laws of specific reference to his business operations. This chapter will first

review the laws directly governing the business environment of foreign firms such

as constitutional limitations to ownership of property, imports of the corporation

and its currency operations. Secondly, the elements affecting the firm's inner

operations will be addressed. These include fiscal policy, intellectual property

rights and transfer of technology obligations. This review will demonstrate the

extent of the import substitution and domestically financed growth policy and its

subsequent reversaI. Of course, an enterprise, whether foreign or domestically

owned, operating in Mexico is subject to ail Mexican laws and regulations,

including environmentall99 and labour laws.200

The business regulatory environment followed the policy of inner growth

in order to achili:we more independence trom industrialized countries. 'h~"th the

199 Law to Achine Eeo/ogica/ Balanc~ and to Proteet the Environment by Inventing and
control/ing Po//Ulion of the Atmosphere, 0.0., November 1988; Law to Proteet the Eco/ogy and
Environment [rom Dangerous SubSUl1lœS, 0.0., November 1988. The Secretariat of Urban
Oevelopment and Eoology (SEDUE) is respousible for the enforcement of these laws.

200 These two sectors of the law are evolving l'lIpidly in Mexico nowadays as they are the abject
of talks parallel ta the NAFTA negotlatious belWeen mainly the U.S. and Mexico, though canada
panicipates. xx, "Free Trade Negotlatious with Mexico: Environmental Mallers" (1991) 3 Int'\.
Environmental Aff. 219. For an overview of the environment regulatious in Mexico, sec T.C. du Mars
and S. Beltran dei Rio, "A survey of the Ait and Water Quality Laws of Mexico" (1988) 28 NlJlUra/
Resources Joumo/ 7P:1, S.P. Mumme et al, "Political Oevelopment and Environment Policy in Mexico"
(1988) 23 LatinAmerican Research Review 7. As regards labour laws, sec Labour canada, Comparison
Of Labour Legisliltion of Genera/ Application in Canada, the United States and Mexico, (Labour
canada: Ottawa, March 1991). On NAFTA, sec the opinion of the President of the canadian
Federation of Lal>Qur, J. McCambly, "Nom American Free Trade Requires a Chaner of Labour"
(1991) 4 Canadian Speér::.~rllssues 47 and S.T. Reyes, "Labour Market Interdependence Between
Mexico and the United States" in: C.W. Reynolds et al (ed.), The [)ptamics ofNorth AmeTÛ:an Trode
and Investment • Canada, United States, Mexico, (Stanford U. Press: Stanford, 1991) at 241.
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exception of foreign exchange controls, a web of regulations had been spun

around the foreign firm over the years. This web was further secured by the

Foreign Investment Law, allowing for tighter control of the business and

maximisation of the benefits to Mexico. Investors not only had to go through the

review proce,,:; and settle for a maximum of 49% participation, they also needed

to operate their business within the intricacies and the Iimits imposed by Mexico.

As stated above, this policy worked in the period 1950-1970, when food exports

permitted Mexico to assume this policy. The 1970-1982 period led to the

burdensome public debt of Mexico since this policy was maintained and helped

with the creation of public ente'rprises, while the agricultural seetor was in crisis

and oil revenues were insufficient to finance its economic program.201

President Salinas, following the example of President de la Madrid, has swept

away this web to harmonize Mexico with industrialized world policy trends.202

Now, the foreign investor may take advantage of Mexico's enormous debt

through the Programa de Intercambio de Deuda Publica por Capital or Oebt-for

Equity Swap Program.203 This program allows a foreign investor to buy a part

of the debt Mexico owes to private banks, at a discounted rate of approximately

40%.204 The foreign investor may then Iiquidate the value of the debt in pesos

201 A.T. Kate, La polilica de proleccion en el desaroUo de Mexico, :supra, note 29.

202 See Plan tulciotull de Desarollo,1989-1994, :supra, note 7S at para. 2.2 ('La estrategia:
Modemizar Mexico").

203 Programa de 1nlercambio de Deuda Publica par Capila/. 0.0., March 30, 1990. This program
is pan of the ncw deal that Mexico bas slrUck with private banks under the Brady Plan, as they
acœpled, for the fllSt lime, 10 forgive pan of Mexico's medium· and long- tenn debl, provide a
reduetiOll of interest rates and ncw loans. See T.C. Ebenrotb & G. Gandara, "El Plan Brady y la
negoclacivn de la deuda mexicana" (1990) 40 Comercio Exterior 303. USITe, Review of Traile and
lnvesmlenl Liberalizalion Measures by Mexico (Phiue 1), supra, note 279 at 1-4.

204 (Source: Cilicorp Inveslment Bank)
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through the Mexican government to finance his local expenses. A program of this

nature had been in place since 1986, but had been suspended in early 1988 as

the increased cash f10w caused further inflation.205

The present system works on an auetion basis, where a foreign investor

presents a detailed bid, proposing the nature of investmant and value of debt,

secured bya deposit. Note that public enterprises being privatized are eligible for

auction financing bids as weil. SeCOFI announces the "winner" within 60 days of

the closing of the bidding.206 At the beginning of the program, 3.5 billion dollars

U.S. were ear-marked for the auetion program which was sold out in two

auetions. This was more rapid than planned and for the time being, there is no

ether debt to be acquired through this program until the government decides

otherwise.207

20S This program was complex, eslablisbing a set of economic priorities to wbicb were Iinked
oine different levels of swap values ranging from 75% to 100% of lbe nominal face value designated
by tbe govemment. M. B. Baker, "Debt-Equity Swaps and Mexican Law: The Interplay Bctwccn Law
and Regulation" (1988) 9 North West J. Int'I. 1.. 333. Maquüadoras could benefit of tbis prol~m

as weli, benefiting for emmple VoJkswagen wbo financed a 250 million doliar U.S. investment this
way. (Source: ElU, Maico - Conditions and Risk for BusiMss, supra, note 67 at 33) Sec E.A
Gonzalez, The Maquüadora and Debt-equily Conversions Program of Mexi&o, (LI.. M. Thesis: U. of
Texas, 1987).

206 J. F. Torres Landa, "Repon on the New Rules for Operation of Debt-Equity Swaps ln
Mexico" (1990) 25 Int'I. Lawyer 733 at 734.

'1JJ7 Debt-for-Equlty Swaps, a useCuI tool of development, are Dol a panacea. Some critics argue
lbat these investmenlS would have becn made in any case and tbat tbey cause inflation. Sec United
Nations centre on Transnational Corporations, Foreign Direct lnvestment, Debt and Home Country
Policies, UNCfC Current Studies, (UN: New York, 1990) rnCfOSERAI2O.
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A • The Outer-Firm Environment: Property, Imports and

Foreign Exchange Regulations

1) Property Restrictions for Foreigners : "Ownership" Through a Trust

The Mexican Constitution contains a provision forbidding foreign

ownership of lands in a zone which represents close to hait of the country's entire

surface. This zone, as mentionad above, is a 100km strip along the borders and

a 50km strip along the shores of Mexico.208 This imposes a harsh restriction

for foreigners, especially those wishing to invest in the hotel business and in

maqui/adoras. The impossibility of foreign ownership in that zone is not without

issue. A widely accepted interpretation of the Constitutionallows foreigners to

hold beneficiary rights through a Mexican trust, where the trustee is a Mexican

bank. This mechanism hflS been used for a long time209 and has been legally

recognized since 1971.210 This first presidential decree on the matter

authorized a fiduciary "ownership" by foreigners for a maximum period of 30

years.

208 Mexican CollSlilution, supra, note 19. aL an. 27 (1).

209 Note that not every attorney recommended this strategy: "In the pas!, many foreign land
holdings in the "restrieted areas" were arranged through bearer stock companïes incorporated by
Mexican nationals, who would subsequently endorse the stock over to foreign investors. This,
obviously, was in violation of constitutionallimitations.", Camil, supra, note 89, at 15. A stifI penalty
and a mllldmum of nine year prison term is the penalty faclng the offender of this territorial
restriction. Foreign lnvestmelll Law, supra, note 3, arL 31.

210 AcuD'do que DU/oriza a la Secreraria de Relaciones E.xteriorespara conceder a las insIituciones
nacionalts de credi/o, los permisos para adquirir como jïduciaritls el daminio de bielles inmuebles
dtslinados a la realizGcion de aclividaties induslriales 0 IUrislicas, en frollluas y cos/as, 0.0., April 30,
1971.
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The Foreign Investment Law, enacted two years later, detailed the

conditions and requirements for the establishment of a land trust.211 lt required

the Foreign Investment Commission to institute guidelines governing the criteria

and procedures .by which suct: trusts could be established.212 The final

approval of a project lay in the hands of the Ministry of Foreign Affairs on a C'.sse

by case basis. lt is the Mexican financial institution which must apply for the

permit on behalt of the foreigner wishing to construct or buy industrial or tourist

facilities inside the prohibited zone. Once the institution is granted the permit, a

certificate of immoveable participation may be issued ~o the foreigner. This

certificate is nominative, non-amortizable and the beneficiary does not acquire any

real property right on the land or building he uses. The certificate is valid for a

maximum of thirty years.213 The foreign investor also has the option of leasing

of the premises for a maximum period of ten years from the trustee. At the end

of the period, ail rights of usus and abusus on the premises are transferred to a

Mexican national.214

The 1989Regulations did net change the Constitution. They secured the

rights of beneficiaries of land trusts by allowing a renewal of the certificate for

periods of thirty years by establishing consecutive trusts.215 The conditions for

renewal are the same as for the original establishment. As long as the Foreign

211 Foreign Investme1ll Law. supra, nOie 3, an. 18-22.

212 The precise conditions were never fully esLablished.

213 The option 10 renew was non exislenl as Ihe truslS could 'under no circumsLanœs c:xceed
thirty years'. Fort!ign Investment Law, supra, note 3, an. 20.

214 Ibid, an. 20..... on expiration of the trusl, il May lransfer ownership righlS 10 persans legally
qualified 10 acquire them.·

215 1989 Regulalions, supra, note S, an. 20.
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Investment Law and the first obligations of the foreign corporation were

respected, renewal will be granted. 1,.c; new Regulations also implement an

automatic issuance of permits trom the Ministry of Foreign Affairs for investments

admissible without review trom the Commission and for maquiladoras.216 This

foreign ownership exclusion is very peculiar to Mexico. The land trusts system

do~.. - ot seem to have hampered investors.217 A thirty year, renewable trust

is in most cases better then being a tenant.

2) Import Ucence Requirements

Until the beginning of the De la Madrid Sexenio, the import of any

product into Mexico required a licence issued by SECOFI. This requirement was

consistent with Mexico's economic p.Jlicy of intemal growth and import

substitution. Access to the Mexican market for imported products was difficult and

they were subject to hlgh .custom duties.218 The level of imports was, not

surprisingly, very IOW.219 Wrth its accession to the GATT ln 1986. Mexico

adhered to most of the GATT prlnciples in many sectors and incorporated them

in its positive law:220 Mexico adhered to the GATT's Antidumping Code of

216 Ibid., an. 17. Note that if the land site is undeveloped and the size of the surface cxceeds
Iwenty bectares, the lransaction requires approva1 by a resolution of the Commission. (an. 17 (l1I)b»

217 Awalk on the sbores of the tourist reson areas of CBncun and Acapulco revea1s rapidly how
mucll tbesc land lrusts have been used, nol 10 mention the moqui/adoras in the North.

218 The duty level on impons, once they were authorized, was on average 27%. Nole that they
could reach a maximum level of 200 %. (Source: A New Economie Profile, supra, note S2, at 23)'

219 ln thl' 1980-1984 period, impons slood at an average of 12 billion S U.S. per year. ln
comparison impons in 1990 were a befty 32.8 billion S U.S. (Source: Banco de Moko)

220 DeCrt!to par el que se aprueba el Protocolo de adhesion de Mako al Acumlo General Sobre
ArancelesAduemosy Comercio, supra, noie 1. Mexico retained Ibe policy promoting local agricultural
produclion. The prolocol assessed thal Mexico would keep cenain impon permits and ntaintain
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1979,221 Code on Import Licences of 1979,'222. Code on Customs Valuation

of 1979,223 and the Regulations against Unfair Trade Practices.224 The

import licence scheme was practically abolished.225 Presently, only 3 % of

goods require an import Iicence.226 These goods are essentially agricultural

and food products, such as shrimp, powdered milk, cheese, coffee and wheat in

addition to automobile industry products.227

natural resources restrictions. sec R. EngJisb, "The Mexican Accession ta tbe GATI''' supra,
note 1.

22! Decreto de promulgacion dei Acuerdo rtlativo a la aplicacion dei Articulo VI dei Acuenlo
Gt1ltTai sobrt Ararn:eles AdutmOS y COITU!I'Cio, 0.0., May 19, 1988.

222 Decreta de promulgacion dei Acutn10 sobrt Prodedimientos para la Tramile de Licencias de
Importacion, Adaptado en la Ciudad de Ginoba, Suiza, el 12 abriJ de 1979, 0.0., April 25, 1988.

223 Decreto de promulgacion dei Acuerdo &lativo a la Aplicacion dei Articulo VII dei Acuerdo
Gt1ltTai sobre AranceltsAdutmosy COITU!I'Cio, Adaptado en la ciudad de Gintbra, Suiza, el 12 de abriJ
1979, 0.0., 21 April, 1988.

224 Decreto contra practicas desleales de comocio ïnttmacional, 0.0., November 25, 1986;
amended by Decreto por cual se rtforma yadiciona elreglamento contra practicas desleales de comucio
inttmaciona~ 0.0., May 19, 1988.

22S Ley dellmpUtSto General de Importacion, 0.0., February 12, 1988. This Iaw reversed the
principle of mandatory impan licences in aIl cases ta an exceptional impan licence requirement, the
rule being Cree and easy market access.

226 Compare with 100 % of goods unill 1983. ln value tbe remaining 3% represent over 20%
of aIl the Mexican imparts. This was agreed upan in the IXlDditions for tbe Mexican accession to tbe
GATI, wbicb grants Mexico the possibllity of keeping tbe tariffs at a maximum level of 40%.
(Source: USITe)

227 This is explained by the bigb investments of major car manufaeturelli such as General
MOtOlli, Ford, Cbrysler, Nissan and Volkswagen E. T. Siqueiros, "The Legal Framework for tbe Sales
of Goods in Mexico" (1990) 12 Houston J. Int'I. 1.. 291 at 293. [hereinafter Legal Frameworkl The
impanation of calli is possible thougb since a 1989 Decree Iiberalized this sector. Decreto para
fomento y modernizacion de la industria automotriz, 0.0., December 11, 1989. On this Decree, sec
"Mexico's Auto Industry: The Last Bastion of Protectionism Falls 1", supra, note 161. The industries
in !bis sector are one of tbe major issues at the final stage of tbe NAFTA negotlations. [Interview
witb Canadian Official, International Economic Relations Depanment, Ministry of Finance, beld in
Ottawa, February 23, 1992]
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As for tariffs, the reforms have also been drastic: import duties have been

reduced trom a maximum level of 200 % to 20 %, with an average weighted tariff

level of 10.4%.228 The response to these changes was rapidly noticed: imports

grew to 24.5 billion $ U.S. in 1989 and to 32.4 billion $ U.S. in 1990.229 ln most

cases, the required foreign investor's imports for his business operations will

neither require a licence nor registration.230 There are a few other restrictions,

such as a ban on certain automobiles, firearms and ivory and quotas in the textile

seetor allocated by the Chamber of Commerce.231

ln addition, the foreign investor is not bound by the Foreign Investment

Law to supply himself trom domestic sources.232 Mexico has made concrete

228 ln addition to duty, imported goods are subjec:t to Il Value Added Tu [hereinafter VAT) of
a average rate of IS % (20 % for luxuty Items, 0 % for basic foodstuffs). Ley dei impuesto al va/or
agmlado, 0.0., December 29, 1978. (herelnafter V.A. T. Law) Note \hat the Imports ofa maquiJadora
are, of course, not submltted to elther duty or VAT.

229 Of the 1990 ligure, 64.1 % came from the United States, 13 % from the EEC, and 4 % from
Japan. Canada represents barely 1 % of the total Imports. (Source: A New Economie Profile, supra,
note S2 al 23)

230 The goods which need such reglstration or a licence are listed ln the 'Importers and
Exporters Registty' or Regisrro Nacional de /mponadores y Exportadores produced by the Mlnistry
of Commerce.

2.,1 Mexico was a contraetlng party to the Multijiber /nlD7IQtÎOna! AgreDllDll before belng a
member of the GATT. 0.0., March 4, 1982. sec Legal Framework, supra, note 227 at 307. As to
Mexico and the United States textile trade, sec USITe, U.S. /mports of Te:rtües and Apparel under
lhe MultijiberAn'Dngonenl: Annual repon for /990, Publication no 2382, (USITC: Washington, 1991)
at C-99.

232 Though the foreign Investor bas a general obligation to generate employment and malntaln
for the firsl three years of operations a positive foreign exchange balance. Foreign /nvestmenl Law,
supra, noIe 3, art. S. A speclfic obligation to boy domestic produets imposed on the foreign Investor
would be contraty to the existlng GATT principle that 'members most accord to Imported produets
treatment no less favourable \han that accorded to like produets of origin ln respect of aIl internaI
requirements affeeting their purchase' of article 1II:4. P.R. Hayden el aL (ed.), Foreign /nvestment in
Canada, (Prentlce.Hall: ScarborOUgh, 1982 (loose·leaf edltlon» at 2134. sec O.S. MacDonald,
'Canadian Industrial Policy Objectives and Article III of the GATT: National Ambitions and
International Obligations', (1982) 6 Can. Bus. 1.. J. 385. sec a150 Canada: Administration of the
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efforts to ease the flow of trade by adopting the internationally recognized

Harrnonized Import C/assification233 and by becoming party to the United

Nations Convention on Contracts for the Intemational Sale of Goods234 which

stipulates buyer's and seller's rights and obligations when both reside in a

country which is a member of the Convention. The foreign investor in Mexico will

thus find an environment favourable to external supplies necessary for business.

3) Foreign Exchange Controls

The last element the foreign investor will need to face in the operation of

his business are foreign exchange controls. Mexico, until 1982, had a libersl

tradition towsrds foreign exchange, imposing no controls. From 1929, when thén

there were temporary exchange controls due to the crash, ur"!til 1982, no control

was exercised.23S As Mexico was on the verge of bankruptcy, the 1982 crisis

Foreign lnvestment Review Act. Report February 7, 1984; GATI, lBBD, Supp. 30 at 140, L\5504. This
decision is discussed supra in chapter IV, section A.

233 Ley dei impuesto General de imponacion, 0.0., February 12, 1988 and the explanatory rules
Reglas generalesy complemmuuias para la aplicaciony inlupretacion de la Tarifa dei impuesto general
de impanacion, 0.0., May 20, 1988.

234 U.N. Doc. A\CONF. 97\18, Annex l, reprinted in (1980) 19 1.L.M. 668; ratified by Mexico in
1987 and enacted the following year. DecrelO de promulgacion de la Convention de las Naciones
Unidas sobre los Contractos de Compravento l!1/emacional de Mercaderios, 0.0., March 17, 1988.

235 Exchange controls would have been difficult to enforce anyway. "Most commentators have
felt that exchange controls would Dever work in Mexico. The rC8S0n for this is more complicated
than the mere situation of liII open 2,000 mile border between Mexico and the United States. (".)
Rather, the enforcement of exchange controls in Mexico is made diflicult by the factthatthe country
with which Mexico happens to share this long border is the principal defender in the world of Cree
capital movemenlS(.,,). Even more important, anyattempt to control something as ephemeral and
fungible as moncy must come up against this crucial fact: that Mexican society and economy are
tighUy Iinked to thase of the United States through thousands of personal, familial, professional and
business relationships.(".) A mere letter or telephone cali (rom Mexico to the United States Is
suflicient to arrange a purchase of dollars, elther as a loan or in exchange for pesos to be pald when
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changed that situation as the President Lopez Portillo enacted a Oeeree

establishing a generalized control on ail foreign exchange operations.236 The

aim of this Oecree was to eliminate the outflow of hard currency by individuals in

order to allow the state to respect minimal financial engagements.237 This

Oeeree was in force less than four months when it was superseded by the

Decreto de Control de Cambio following the election of President de la

Madrid.238

This Oecree reversed the situation from being a generalized control to

a scheme of restricted control, creating two foreign exchange markets: a

controlled and a free market. The first one is operated by banks, regulated by

government and has restricted access. The second Is a totally free market

respondlng to the laws of supply and demand. The alm of this dual system ls to

pump into Mexico's treasury ail the foreign exchange possible and then USe this

hard currency resource where it is the most needed. The free market alternative,

also known as coyote, eliminates the black market and gives people an alternative

way to fulfill their currency needs.

the relative nex! visiL~ Mexico.... S. zamora, "Peso·Dollar Economies and the Imposition of Foreign
Exehange Controls in Mexico" (1984) 32 Am. J. Comp. 1.. 99 at 100. [hereinafter zamora)

236 Decre/o que es/ablece el control generalizDdo de cambios, supra, note 70. This Decree was
adopted simulla1leously to the one nationa1izing the Mexican banks.

2371bis action aIso respeeted the International Monetary Fund's wisbes. S. zamora, "Excbange
Control in Mexico: A case Study in the Application of !MF RuJes" (1984) 7 Houston J.Int'L 1.. 103.

238 Decre/o de Cambio, 0.0., Dea:mber 10, 1982. [bereinafter the Foreign Exehange Decree)
This was completed by the SupplDmIlllU)l Disposilions for Erchtmge Controls. 0.0., of May 10,
Oetober 9 and November 19, 1987. For a comparative analysis of bath 1982 decrees, see generally
1. Gomez-Palacio, "Mexico's Foreign Exehange Controls • Two Administrations, Two Solutions:
Thorough and Benign" (1984) 16 U. of Miami InterAmerican 1.. R. 267. [hereinafter Gomez-Palacio)
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The controlled market works in the following way. The regulations

provide that specifie types of foreign currency income must be exchanged on the

controlled market, such as income trom the export of goods,239 the funds that

maquiladoras use to coyer local costs240 and Joans received trom foreign

banks.241 This inflow of foreign currency is allocated, depending on availability,

to repayment of debts in foreign currency due to foreign banks,242 for the

purchase of merchandise imports,243 and payment of royalties, technical

assistance and other such contractual financial obligations.244 Ali other

commercial transactions are not subject to foreign exchange restrictions. Ali pure

currency operations are done in the tree market.

The foreign investor will not find himself particularly restricted by these

regulation::;. Nowadays the difference between the two exchange rates is minimal,

being less than 2"A..245 Ail capital operations, investments, remittance of

239 This does not apply la experts of small value nor ta the maquüadora industries. Nole thal
the Mexican expener has a legal obligation 10 requlre that experts be pald for in a forelgn currency.
Foreign Erchange Decree, supra, note 238, an. 3. sec Complemenlary Rules 0/1 Exchange Comrols
Applicable 10 Expons, 0.0., December 20, 1982.

2AO Ibid., an. 2(b). These local costs caver, for example, rent and ~Iary payments. Doing Business
in Mexico, supra, note 184 at 51.

241 Ibid., an. 6. This measure does not apply if the loan is used 10 repay inleresl or la finance
anotber foreign currency lean or a specifie impon as aUlborized by SECOFJ.

242 Ibid., an. 2(e). The loan Ineludes principal and inleresl and musl be regislered.

243 Ta benefil from the controlled market, imports musl mWI SECOFJ's objectives. Aulborized
produets are lisled by SECOFJ. Nole tlial the imponer is Cree la use the bigber priced free forelgn
exebange markel as weil. Gomez-Palacio, supra, noie 238 al 296.

244 Foreign Erchange Decree, supra, noie 238, an. 2(d).

245 The difference in between the controlled raie and the Cree markel raie is 45 pesos ln a dollar.
On the Cree market, the dollar being valued al close 10 2,800 pesos, Ihis represents a dlfference in
value of 1.61 %. (Source: Banco de Mexico)
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dividends, payment of royalties and intercompany loans can be done on the free

market.246 Travellers are not subjected to any exchange regulations. With

confidence in Mexico's economy ir:lcreasing, especially in the event of a North

American Free Trade Agreement, it is most IikeJy that these restrictions will be

reduced or simply eliminated.247

B - The Inner-Firm Environment: Fiscal PoliCY and Jntellectual Propertv Rights Law

1) Overview of Mexico's Fiscal Policy248

Mexico has a modern tax system integrating both income and value

added tax [hE"reiafter VA1]. It is becoming more efficient and fraud is tolerated

Jess than before.249 As a whole, the foreign investor will, with the help of the

246 Doing Business in Maico, supra, note 184 at 52

247 "Exchange contrais, even ln the Most favourable of c1rcumstances, are usually considered
undeslrable...(though) once imposed, they May take yean; ta remove, since remowI of them
presupposes the restoration of public confidence \hat May have been shaken by the imposition of
controls in the first place. In the case of Mexico, it is Iikely \hat exchange control regulations will
be signifieantly redueed. although certain vestiges of the control May remain." zamora, supra, note
235 at 153.

248 For a complete overview. sec E. C. Nicolao, "Mexiean Taxes on Foreign Investment and
Trade" (1990) 12 Houston J. Int'l. 1.. 26S [hereinafter Nicolau); F. sanchez Ugarte, "TlIlaltion of
Foreign Investment in Mexico: The North American Perspective", in: The Dynamû:s of North
American Tralle and /nvesrment - Canada, the United States and Maico, supra, 200 at 166 and
especially Doing Business in Maico, supra, note 184 at 62 and following.

249 "Historieally, Mexico has had low l8X compliance and lax enCorcemenL From 1921 through
1988, the tax authorities brought charges against only IWO taxpayers for l8X irregularities. The
situation began changing in 1989, when the Finance's secretariat l8X office brought 49 cases of l8X
evasion or Craud against taxpayers and obtained convictions in 48 of the cases. Audits are expected
ta rcach 10% of ail taxpayers in 1990. Business International Corp.,/1IIeI'1UJtio1l/l1 Law and Tralle 
Mexico, (Int'l. Bus.: London, 1990) That opinion was confirmed by a French Executive, himself of
bath Mexiean and French nationality, Charles Louis Vaudevuy, of the Société Générale des Eaux.
which invcsi close to 6 billion dollars U.S. abroad yearly and has been established in Mexico since
1978. (Conference held in Montreal at the law Iirm Lapointe Rosenstein. June 7, 1991)
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1986 reform accelerated by President Salinas in 1989,250 find a favourable fiscal

environment for his endeavours.251 These reforms form a part of the plan to

attract more investment to Mexico. The Mexican corporation will be subject to

taxes on its income,252 its assets253 and to a VAT.254

Corporate taxes stand presently at a maximum rate of 35%, down trom

47% in 1988.255 The taxable income is the corporation's gross income less ail

expenses strictly needed to carry out the company's business.256 Branches,

representative offices and agencies of foreign corporations are subject to the

same tax as the Mexican corporation on their income gained in Mexico as they

are deemed "permanent establishments". The taxes are honoured through a

monthly aceount provisional payment credited against the annual income tax

return.257 The Mexican corporation has an obligation to share about 10% of its

250 sec A. Oniz, "Mexico· Boletin sobre la Reforma Fiscal Para 1989" (1989) 5Intt!T-American
Legal Ma/eriD/s 1.

251 Ibid., at 13 (para, 8.(0),

252 Ley dei impues/o sobre la renta, 0.0., December 30, 1980. [hereinafter lncome Tor Law)

253 Ley dei impuesto al activo de las empresas, 0.0., January l, 1989. [Hereinafter Tor on AsselS
or TOA Law)

254 VAT Law, supra, note 228.

255 The effective corpo:ate tax rate on profilS is a bit higher, 37,8 %, slnce certain other taxes
are not cal<:'~!:l:::;; ihough mandatory as will be explained infra.

256 lnco= Tor Law, supra, note 252, an. 24. Note that since inflation was very high in Mexico
in the 1980'5, a special method of calculatian of ihe "taxable income" and of the depreciatlon of
goods was established and new accounting guidelines were issued by the lnstilu/o Mexicano de
Con/adores Publicos. Nicolau, supra, note 248 at 274.

257 Ibid., at 278.
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profits with its employees.258 This amount is based on the corporation's taxable

income, before the payment of income tex and is nondeductible. Since the taxable

income base does not take in accolJnt this 10% pre-payment, it increases the

effective rate of taxation trom 35% to 37.8%259

Mexico's fiscal landscape includes a peculiarity: Mexican corporations

must paya 2% tax on their assets [hereinatter TOA]. Nicolau describes the policy

underlying this TOA in these terms: ''The TOA was established due to the tact that

a great number of companies registered in Mexico were filing income tax returns

showing losses or absence of revenues. This led the tex authorities to believe that

in many cases, income tax was being evaded. The authorities based their belief

on the reasonable prasumption that it is iIIogical for a corporation that has been

operating at a 1055 for a number of years to continue to be operating without

being liquidat~d by its shareholders.'o26O This tex is applied on the fixed,

financial and current assets of Mexico and is paid on a monthly provisional basis.

This tax is creditable against the income tex if the amount of income tex is higher

than the value of the TOA.261

AIl transfers of goods, leases, rendering of services and imports of the

corporation are subject to a VAT. The most common rate is 15% of the priee for

258 Income Tox Law, supra, note 252, arL 26.

259 For example, If the lXlrporation bas a wœble InlXlme of 1,100 $, lt wlll distrlbute 110$ to Ils
workers and pay 3S % of 1,100 $ to the Government whlch means a reaJ wœtion rate of 37.8%.

260 NilXllau. supra, note 248 at 272

26t Tox on Asurs Law, supra, note 253, 8rL 9.



,.
!

L

l_

72

goods and services, 6% for basic products and 0% for foodstuffs and

exports.262 The Mexican VAT mechanism works Iike ail others, whereby the

corporation pays the government the difference between the VAT received and

the VAT charged in the course of business.

Finally, the Mexican corporation is required to wlthhold tax ofthird parties

in the case of payment of salaries (35% maximum), royalties (15% to 35%),

interest (15%) and dividends (0% to 35%). There are no major fiscal incentives

given for foreign investors since these have been tried wlthout great results. A few

incentives remain for mid-size corporations in the export sector. ''The experience

shows that the fiscal incentive measures do not attain their objectives and that

they are costly in terms of loss of fiscal income. The real stimuli for productive

national and foreign investments is the guarantee of a satisfactory macroeconomic

environment, which reduces uncertainties and management costs".263 For

Canadians, there is a new tax treaty in force wlth Mexico that diminishes double

taxation effects.264 There is also an Exchange of Information Treaty between

the United States and Mexico.265

262 VAT Law, supra, note 228, arL 9, 15,20 and 25.

265 A.R. Moreno, "L'expérience du Mexique", in: OEDe, L'imposition el /el. mouvements
inlerNltio1lQUX de capitaux. Un colloque réunissanl pays de l'OCDE el pays non-membres de l'OCDE,
(OEDe: Paris, 1990) at 70. see aJso !MF (Fiscal Policy Division), "Politique liseale et réforme de
l'inve6tissement direct extérieur dans les pays en voie de développement" in: Ibid., at 180.

264 Note I.hat Ibis treaty bad been in negotiation since 1973. In 1990, an &change of Tax
Information Convention was signOO between Canada and Mexico that 100 to a Cull bllateral talC treaty.
Ministry oC Fmance (Canada), InCormation Release 90-057 (April 27, 1990).

265 Tax Information Exchange Agreement, 0.0., November 9, 1989; reproduced in: (1990) 29
1.L.M.50.
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2) Transfer of Technology Obligations and Intellectual Property Rights266

The transfer of new technologies is essential for Mexico's Mure. Indeed,

third world countries often can not afford either to develop the technologies

appropriate for their own conditions or to use the ones that are currently used in

developed countries. The issue of transfers of technology has been widely

debated in the North\South dialogue and is still at the forefront of the

preoccupations of developing countries.267 Mexico had, until very recently, a

hostile attitude towards technology transfer contraets with its Transfer of

Technology Law and endeavoured to keep as much technology as possible used

by foreign investors at minimal costs to itself.268 The same was also true,

though to a lesser extent, with respect to patents and trade marks and the Law

266 sec generally USITe, New Trode and Investmenr Liberalization Measures by Mexico and
Prospects for Future United States • Mexican Relations, Investigation no. 332-282, (USITe:
Washington, 1990) at 6-1 and foUowing.

267 sec generally UNcrAD, Trode and Developmenr in the Least Developed Countriu: An
Assessment ofMajor Policy Issues, (U.N.: New York, 1990), UNcrAD\ITP\TEC\I2; UNcrAD, Trode
and Development in the Leasl Developed CoJUllries: A Compendium ofMajor Policy Issues, (U.N.: New
York, 1990), UNcrAD\ITP\TEC\I2; WIPO, Licensing Guide for Developing CoJUIIries: A Guide for
th.? Legal Aspects of the Negotiotion and Preparation of Industrial Property Licences and Transfer
Technology Agreements Appropriale ID the New of Developing Countriu, Publication no 620(E),
(W IPO: Geneva, 1977); A. Segal, Leaming by Doing: Science and Technology in the Developing World,
Special Studies in Science, Technology and Public Policy, (Westview Press: Boulder, 1987); M.
Fransman & K. King (ed.), Technology Capabüily in the Third World, (MacMillan: London, 1984);
P.K. Gosh, Technology and Policy Development: A Third World P=pective, (Greenwood Press:
Westpon, Conn., 1984); M.R. Bhagavan, Technological Advances in the Third World: Strategies and
Prospects, (Popular Prakashan: Bombay, 1990).

268 The essential aim of the Transfer of Technology Law was to adopt in an explicit manner a
policy of control over technology in 5uth a way to creste grester independence from other countries.
This policy was in line with the general policy of "development from within" of impon.5ubstitution.
M.S. Wionczek et al., La transferencia internacianal de tecnologia: el caso de Mexico, (Fondo de
Cultura Economica: Mexico, 1974).



r.

e
, .

'..

l.

i
l ..

1
74

of Inventions and Trademarks regulating these.269 These restrictions led to

Mexico being classified amongst the ''worst countries in the world" as regards to

intellectual property rights in general with the exception of copyrights

regulations.270

The President's speech preceding the adoption of the Transfer of

Technology Law iIIustrates weil the "hard feelings" Mexico h::::::! at that time

towards contracts involving technology:

''The examination that has baen made of contracts or agreements thro(lgh
which domestic industry acquires technology has led to the conclusion that
those contracts and agreements have been the channel for the transmission of
technology useful to and important to the country's development, but at the
same time the technology acquired is often obsolate, Inadequate or already
available in the country, and moreover that such contracts (...) oblige [the
buyer] to acquire obsolete or costly goods at excessive prices, prohibit or Iimits
his exports, curtail his scope for(...) developing technology of his own, intervene
in his management (...); and require disputes about the interpretation or the
performance of contracts to be brought before foraign courts or tribunals.

Far trom stimulating the national ~conomy, these and similar clauses
damage it.,,271

269 Law Of Inventions and Trademarics, 0.0., February 10, 1976. See A.c. Hyde & G. R. de la
Cane, "Mexico's 1976 Law of invention and Trademarks" ~1980) 12 Case West. J. Int'I. 1.. 469. The
Law was amended ln 1987, 0.0., January 17, 1987. On these amendments, Sec J. Delgado,
"Highlights of New Regulations for Patent and Trademark Law" (1989) 3 Worid Intellectual Property
Report 58. The objective of the Law "Ms to create a legal framework to stlmulate creativlty and to
prevent multinational companies that generally possess the majority of patents from domlnatlng the
domestic market" M. zellner, "lntellectual Propeny: Trespassers May Be Prosecuted", (Businus
Mail:o, September 1987) at 38.

270 As to the ranklng ofMexico, see USITe, Foreign Protection ofIntellectual Property Righls and
the EffeclS on the u.s. Industry and Trade, Publication no. 2065, (USITC: Washington, 1988), at 3·),
For the ranklng ln copj'rig.'::s, ;ce U.S. Depanment of State, Country Reports on Economie Policy and
Trode Practices, (u'S. Dept. of State: Washington, 1989) at 766.

271 UNCTAD, Trade and Development Board, ID\B\AC.U\13, January 8, 1973.
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The Transfer of Technology Law imposed a restriction on a vast array

of contracts such as Iicensing, franchising, intellectual property rights and even

personal training and hiring. In substance, the law stipulated that any contract

whereby intellectual property or technology was involved had to be registered or

else the contract would be deemed null, void, and of no effect.272 Any not

conforming to the requirements of the Law would not be registered.273 The

Commission responsible for the registration of the contracts had a large

discretionary power in the application of the 14 different requirements until the law

was adjusted to specify the requirements in 1981 and was slightly Iiberalized.274

President Salinas, in 1990, changed the Law subS\&ntially through regulations in

order to allow parties to a contract the right to negotiate at length ail its aspects

and Iimiting the grounds for denial of registration by the Commission.275

As for patents and trademarks, they were govemed by the Law of

Inventions and Trademarks, administered by the Mexican Patent and Trademark

272 Trans/er of Technology Law, supra, note 64, an. 11.

273 Ibid., art. 7. For example, tbat was the case wben royalties of over 3% were required, wben
restrictions were imposed on sourcing of instruments or basic produets, on the management of the
business or wben the term of the contraet exœeded 10 years.

274 Ley sobre el cOlllTOI y reginro de la transferencia de la tecnologia y el uso y exploiuu:ion de
patentes y marcas, 0.0., January 11, 1982. For a comparative study of Ibis law to the previous, sec
A. Hyde, '1981 Mexican Transfer of Tecbnology Law' (1983-84) 15 LawyeroftheAmericas 37.

275 Reglamento de la ley sobre el control y regi.stro de la transferencia de tecnologia y el uso y
exploitacion de patentes y marcas, 0.0., January 9, 1990. This was pa:tly in view of SaIina's ereon to
seck negotiations of a FTA with the United States and to barmonize relations since Mexico was on
tbe 'Priority Watcb Ust' of the United States subsequently to the implementation of Section 182 of
tbe Omnibus Trode and Competitivene.ss Act of 1988 by the U.S. Secretary of Trade carla Hills. Two
weeks aCter tbis new regulation and the promise of a new legislation, Mexico was retrieved rrom the
'Priority Watcb Ust' by the US. Sec J.A. Soberamis, 'La politica mexicana en materia de trespaso
tecnologico. Una evaluacion eritica dei reglamento de la ley' (1990) 40 Comercio Exterior 767;
USITe, Review of Trode and [nvestment Liberalization Me(':..res by Mexico and Prospects for Future
United States·Mexican Relations, supra, note 266, at 6-1 and Office of the United States Trade
Representative, Press Releasc, January 24, 1990.
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Office. As for patents, the law provided no registration of biotechnologlcal

processes, pharmaceutical, medicinal, fertllizer and chemical products. It provided

a 14 year patent term as long as the patent was being exploited in the three years

following its issuance, in industrial quantities of adequate quallty and price.276

Importation of a patented product was not considered exploitation and If these

requirements were not met, the term would elapse automatically without

review.277

Compulsory Iicensing of a third party from a patent holder could be

ordered by the Mexican Patent and Trademark Office If the patent holder had not

satisfied the worklng requirements, if the exploitation had stoppl!d for 6' months,

If the product exploitation did not satisfy the national market or was not exported,

in the event that the third party expressed an interest in doing SO.278 The

decision to issue a compulsory licence would be made after a full hearing of the

interested parties by the Mexican Patent and Trademark Office.278

Wlth respect to trademarks, the law explicitly recognized product and

service marks and the right to their exclusive use for a five year renewable period

after registratlon with the Mexican Patent and Trademark Office.280 The non-use

276 Law ofInventions and TrademtJrks, supra, note 269, art. 41-42.

277 Ibid., an. 43.

278 Ibid., an. 50.

279 Note bowever tbat "McxiCB1l government officiais could nol recall any 5ucb bearing or tbe
granting of any compulsory license" USITe, Review of Trade and InveSlmenJ Liberalizalion Measures
(Phase IJ, Publication no. 1275, (USITe: Wasllington, 1990) at 6-2.

280 Law on Inventions and Trademarks, supra, note 269, art. 83, 84 and 112.
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of the trademark couId lead to the extinction of registration.281 The 1987

Amendments to the Law on Inventions and Trademarks provided protection

without registration for ''weil known marks" and their derivatives and allowed for

objections prior to registration.282

President Salinas was aware of the fact that in order to improve relations

with the United States and to establish a free trade agreement, further changes

to these laws were necessary.283 These were also necessary in order to

provide a favourable environment for foreign invastors. The previous setting of

intellectual property rights described earlier has changed drastically as a result

of the new Law on Promotion and Protection ofIndustrial Property which repealed

ail previous laws and regulaticms.284 The foreign investor will now find in

Mexico the protection similar to what would be accorded in the United States for

his intellectual property.285 This is especially true since the law responds to the

281 Ibid., an. 117.

282 Ibid., an. 132. Before the 1987 AmeDdmenlS, ODce registration was granted, oDly a trademark
owner could only seck cancellation of the registratioD. sec J. Delgado, 'HighlighlS of the New
Regulations for PaIent aDd Trademark Law", supra, Dote 269.

283 A.S. Gutterman, 'ChaDgiDg TreDds iD the CoDteDt and Purpose of Mexico's Iotellectual
Propeny Right Regime' (1990) 20 Georgia J. Iot'l. & Comp. L. SIS at S24. sec also the commeDt
supra, at note 27S. In the ongoiDg NAFTA ta1ks, iDtellectual property is 1iDked to what is happeolog
al Ihe mullilateral level iD the GATT wlth the TRIPS negotiations, thus impediDg OD the progress
of Ihe Agreement. canada wr.tIlS to wait for the TRIPS to resume and build OD that basis iD the
NAFTA. External Affairs, 'Nonh American Free Trade NegotiatioDS, SituatiOD Repon DO 2',
Ottawa, December 1991 al S.

284 Law on Promotion and Protection of Industrial Propmy, supra, Dote 78, traDSitory an. 2,
repealing Ihe Law of Inventions and Trademorks, supra, note 269, and the Law on Control and
Registration of Trll1lSfer of Technol~and rhe Use of PtJle1IlS and Marks and ils Regulations, supra,
note 274. The RegulatioDS of the Law on Inventions and Trademarks CODtiDued to have effect,
pending new regulatioDS and provided that they did DOt contravene the Dew law. (Traosltory an. 4)

28.~ •••.The fondamental aim of the new Law is to offer iD Mexico a protection for iDdustrial
property righlS similar to the one existiDg in iDdustrialized countries. With this, the iDdividuals aDd
companies in Mexico will benelit from legal righlS comparable 10 the ODes that their competitors
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problems that the States perceived in the Mexican intellectual property

regime.286

The Law on Promotion and Protection of Industrial Property allows for

better protection against copies or imitations of pattlnted products, industrial

designs, trade secrets, trademarks, copyrights and even denominations of origin.

With the abrogation of the Transfer of Technology Law, registration of contracts

involving intellectual property is no longer required.287 One of the most serious

impediments thus disappeared as contracts can be fully negotiated in a secure

environment.

Building on existing legislation, the Law reduces the number of items

excluded trom patent registration: chemical, biotechnicat, and pharmaceutical

encounter ln other more advanced countrles, defending themselves agalnst copies or imitations or
their produets, fabrication process, trademarks, copyrigbts, etc.' R. V. Gonda, La nutva I~ muicQIIQ
de propiedad industrial (1991) 41 Comercio Exterior 1057, at 1057. [bereinarter Gonda) (translation
of the autbor) An american diplomat in Mexico stated that with this new law, 'Mexico arro~jed more
protection to patents and intellectual property rigbts tben Its American counterpart'.(lnterviewwitb
American diplomat, NAFTA negotiator, supra, note 110).

286 sec USITe, Review of Tratie and Investme1ll Liberalizalion Measurt!S by Muico (Plulse 1),
supra, note 279, at 6-3, 6-6, 6-10 and 6-15 , 'perceived changes needed in Mexican Patent Law,
Trademarks Law, Copyrigbts Law, and Trade Secrets'.

287 Througb Ibis, the government recognlzes that more transfer of technology Is Iikely to accur
with increased foreign investment than througb tigbt regulations. This is based on the assumption
that the 1990'5 context provides more ehances of technoJogy transfers than in the 1970'5 with the
increased globalizatlon and 6gbt for competïtïveness in Mexico and in wcrld trade. Gonda, supra,
note 285, at 1065. Note that in order to ensure sueh di5semination of the tecbnology, inventions for
whieh patents are soliclted v.ilI he published 18 months arter the patent request was deposlted. Law
on Promotion and Protection ofIndustrial Property, supra, note 78, an. 22. Germany, France, Canada,
Spain, The Netherlands and the United Kingdom have similar provisions. Gonda, supra, nOle 285
at 1058.
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products can now be registered and patented.288 Patents are granted for a

non· renewable period of 20 years, except for pharmaceutical products which can

be granted a three year supplementary protection.289 Compulsory Iicensing

of patents has been kept, though it will only be allowed in exceptional

circumstances set forth by the law.290 As to trademarks, the existing legal

regime, revamped with the 1987 Amendments continues to apply in the new Law.

More precise rules have been added which provide for an extended renewable

protection period of five to ten years, a reduced obligation to ,1':8 a registered

trademark once its granted registration and an increased protection for

internationally recognized trademarks.291

Finally, the Law provides exclusive rights upon registration for industrial

designs for a period of 15 years,292 for utility models for 10 years,293 and

for appellations of origin for an unlimited period.294 ln answer to American

wishes, trade secrets are now protected and a quick remedy procedure has

288 Law on Promotion and Protection of Industrial Property, supra, note 78, arL 20.

289 Ibid., art 23.

. 290 Ibid., an. 70. The mandatory liœnslng can not be authorized withln the lirst four years of tbe
issuanœ of the patent nelther If the patentOO product was Imponed. In any case, a full bearlng will
be allowed before any action is undenaken. Note that lirense agreements need to be registerOO for
tbe sole purpose to bave effect against tJIJrd panies, without any restrictions on Its content. Ibid., arL
62 and ff.

291 Ibid., an. 89, 95, and Transltory arL 4.

292 Ibid., art. 36.

293 lbid., an. 29, 30.

294 Ibid., art. 156, 165. The protection of the appellation may be revokOO following tbe
disappearance of tbe conditions tbat 100 to Its first recognition.
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been established in order to Iimit possible infringements and resulting

damage.295 The Law provides more efficient enforcement of rights through

inspections, administrative and penal sanctions.296

The Law on Promotion and Protection of Industrial Property Is again a

total reversai of philosophy: From mandatory registration, stringent rules, low or

medium protection, and lax enforcement to the present standards is a long way.

Salinas went through this way Iike a speeding bullet in an unprecedented effort

to attract foreign investment and stimulate economic growth. By undertaking such

abrupt change, Mexico is adopting industrialized nations' standards in a country

where the per capita income is eight times lower. What will be the result of

applying a structure of "industrialized laws" in a country which was on the verge

of bankruptcy ten years ago? Salinas hopes to achieve better economic

development of the country through foreign investment. In some ways, It Is Iike

building the frame and body of a car, to wait for the motor to come and then

keeping the car keys. This is a major bet for the future based on foreigners and

a "new improved Mexico".

This raises questions about the ability of Mexico to assume ail these

changes.297 Aside from the administrative burden, the reversai of a seventy

29S Ibid., an. 62 Sec US1TC, Review of T,ode and InvestmenJ Liberalizlltion Measun.· iiI Muico
(Phase 1), supra, note 279, at 6-17.

296 Ibid., an. 203 and ff. The sanctions val}' from a fine to six years of imprisonment, wlthout
excluding the right to compensatoI}' damages.

297 •...[the] Mexican Patent and Trademark Office (MP'fO) does not have the financlal resources
to expedlte ilS procedures. MPTO officiais, as weIl as Mexican attorneys praetislng before the MPTO,
agree that the office does not have enough resources to perform a wlde variety of complex tasks•
Eight lawyers are employed ln MPTO to perform the analr;is and determination (...) [and] are pald
approximately one founh 10 one fifth as much as junior attorneys in Mexico City patent and
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year old trend will probably create social and political upheaval. This reversai

implies that the need for change was a result of the inadequacies of the old policy

to present day realities. The import substitution policy provided stable economic

growth for twenty years, until early 1970. Then, helped by large petroleum

discoveries, it continued for another ten years. When the banks stopped lending

to Mexico in 1982, import substitution was no longer sustainable. Yet, income

distribution remained the same un!.i1 today. This might have been due to the

control that development from within allows on economy and people.

The reforms of intellectual property, import licence, and fiscallaws have

opened Mexico to foreign investment and its influences. They demonstrate

Mexcio's readiness to modify its FDI regime further with NAFTA. The economy will

be governed by business, under the new legal framework, and less by

government. Up to now, the response of investors has been very good, allowing

the GNP to grow faster than the population in 1991. The economic motor Salinas

had hoped for is gining strength. Through this economic success, political and

social changes are more Iikely to occur than they have been in the recent pasto

A comprehensive North American Free Trade Agreement will most probably bring

more foreign investments, qet economic motor running, and bring new

opportunities to ail Mexicans, as we will see in the last chapter.

tl':ldemark law firms." The American counlerparl has a lolal staff of aboul 400 people. USITe,
Review of Trode and lnvestment Liberolizarion Measures by Mexico, supra, noIe 279, al 6-7.
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CHAPTER IV : INVESTMENT REGULATIONS AND FLOWS IN AMERICA

ln this chapter, we will examine the current investment patterns between

Mexico, Canada and the United States and summarize the investment policies of

the United States, Canada and of Chapter 16 of the FTA relating to investment.

The presentation of the trade and investment flows in North America shows the

economic relationships that Iink Canada, the United States and Mexico together.

It exemplifies the strong economic ties that the United States enjoys with its

neighbours and the dependence of both Canada and Mexico on their neighbor.

The figures are important since they are the source of each country's specific

regulation of FDI and form the basis to NAFTA.29B

A • Investment Regulation in America

1) Canada: The Investment Canada Agency

L
[

The regulation of foreign investment in Canada has long been a sensitive

political issue due to the high degree of foreign ownership in many sectors of the

country's economy:299 ln the mining sector, FDI now stands at 30%, in

.-.
r'

.....
298 The Parties rationale for NAFTA and ambitions for the investmentliberalization to oocur

with NAFTA will be examined supra, in Chapter V.

299 Sec the Gordon Commission Repon analysing the level of foreign ownership in canada and
proposing four different means of control, including a central review board. Govemment of canada,
Report of the Royal Commission on Canada's Economie Prospects, (Queen's printer: Ottawa, 1958).
The Gray Repon concluded !hat a regulatory sc~eme was necessary in canada sina: there was a very
high level of foreign ownership in canada, reaching 76 % in t!le energy sector and 90% in some
other SCClors. Information canada, Foreign Direct lnvestmeru in Canada, (Inf. canada: Ottawa, 1972).
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manutacturing at 45% and in wholesale trade at 30%.300 These figures have

always fed a strong debate in Canada, as in Mexico, on ~he effects of foreign

investment and its appropriate regulation.301 From 1973 to 1984, Canada

adopted a restrictive policy on foreign dire~t investment with the establishment of

the Foreign Investment Review Agency [hereinatter FIRA].302 Through FIRA,

Canada screened every foreign investment, be it a new investment or an

acquisition, regardless of size, allowing only foreign investments of "significant

benefit for C~nada".303

. .
FIRA was the object of much criticism from ail parties dealing with the

agency. Complaints focussed on the length of the process, generally of 12 to 18

300 (Source: Investment canada)

301 sec the opinions of H.I. MacDonald, "Nationalism in Canada" in: T.E. Reid (ed.), Foreign
OwllD'Ship: Vrllain or ScapegoDt, (Holl, Reinhan and Winston: Toronto), lm at 71; T.F. Franck &
K.S. Gudgeon, "Canada's Foreign lnvestment Control Experiment: The Law, the Context and the
Practice" (1975) 50 N. Y. Univ. 1.. R. 76; D. McDowall, A Fit Place [or Investment?, StU!'y no. 81,
(Conference Board of Canada: Ottawa, 1984); S. Wex, Instead o[ FIRA: Autonomy [or Canadian
Subsidiaries ?, (Institute for Research on Public Policy: Montreal, 1984); G. Dewhirst & M. Rudiak,
"From Investment SCreening to lnvestment Development:. The Impact of Canada's Foreign
Investment Review Agency(FIRA) and Investment canada in CaJJada's Technological Development"
(1986) II Can.-U.S. 1.. J. 149. The similarity between canada and Mexico with respect to foreign
direct investment regulation is not new. J.H. Hodgson, Las inversiones estranjeras en el desarollo de
Canada Y de America Latina in: R.B. Farrell, America Latina y Canada frerue a la polilit:a exterior de
los Estados Unidos, (Fondo de Cultura Economies: Mexico, D.F., 1975) at 56; M. Voghel, Étude
comparalive des mesures de contrlJle de l'invesnssement étranger au Mexique, en Australie et au CDIV'.da,
supra, note 58.

302 Foreign Investment Review Ac4 supra, note 58. sec J. Turner, "Canadlan Regulation of
Foreign Direct Investments" (1983) 23 Harv. lnt'I. 1.. J. 333; M. Dewhirsl, "The Canadlan Federal
Government's Pollcy in Foreign Direct lnvestment" in: E. FI}' & 1.. Radebaugh (cds.), Regulation of
Foreign Directlnvestments in Canada and the United States, (Brigham Unlverslt}: Provo (Utah), 1984)
at 27.

303 Foreign Investment Review Ac4 supra, note 58, an. 2(1). Note that there was an expedltious
process for small buslnesses requlring essentially only registration, a small business being of less than
5 million Sand employing a maximum of 200 employees ln the case of direct acquisition. Regulations
Respecting the Acquisition o[Control o[CanadÛJII Business Enterprises and the Establishment o[ New
Businesses in Canada, S0Rl83-493, Section S.
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months, its discretionary untransparent screening process, the lack of information,

the unclear selection criteria and the fact that foreign investors were required to

negotiate with an Agency which in the end, was not the one taking the final

decision with regards to the investment proposai. FIRA was considered a

discretionary measure impeding the free f10w of trade and investments by many

of Canada's trading partners.304 The United States brought a formai complaint

against the domestic sourcing requirements imposed by FIRA on foreign investors

to the GATI in 1982. A GATI panel concluded in the following year that this

requirement was contrary to Canada's obligations found in Article 111:4 of the

GATI and that this policy be modified.305 However, FIRA appears to have been

more a "paper tiger" than an "angry Canadian bear" since the average approval

rate of investment proposais was 90%. With FIRA, the le\'el of foreign ownership

in Canada declined from 37% on average in 1971 to 24% in 1987.306

This trend changerJ in 1984 with the adoption of the "Open for Business"

policy by the newly elected Conservative government and the enactment of the

304 Their were threalS of retaliation to FlRA by the United States. J. Abrccht, 'canadian
Foreign Investment Policy and the International Politico-Legal Proœss' in The Canodian Yearbook
of International Law (1982), (University of British Columbia Press: Vancouver, 1984) at 149.

:roS 'Adntinistration of the Foreign Investment Review Act', Repon of the Panel, July 25, 1983,
BISD 30th Supp., p. 140 (1982-1983). The local sourcing requirement was not nccessary for the
effective administration of the Foreign Investment Review Act as the article XVll:1(c) aHows.
However, the requirement by FIRA on the pan of a foreign firm operating in canada to expon a
minimum of ;l~ production was not deemed inconsistent with ilS GATI obligations.

306 ;G"~;ce: lnvestment canada) Note that It is likely that the existence of FlRA dlv·:rted
investmenlS to other countries, since investors estimated thatthey would not pass the test or fell that
they \Vere unwelcome. For example, the European Management Forum ranked canada lhe leasl
welcoming counlry for foreign investment oui of a total of 28 as a resull of a yearly survey, from
1979 to 1983. W.B. Rose, 'Foreign lnveslment in canada: The New lnveslmenl canada Act' (1986)
20 Int'l. Lawyer 19 at 21.
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Investment Canada Act.307 This Act repealed FIRA, replacing it with the

"Investment Canada Agency" and a new philosophy.308 The ICA's policy was

based on the encouragement of foreign and domestic investment since, as stated

in the law, foreign investment is beneficial to Canada.309 The Act abolished the

mandatory review process for the establishment of ail new Canadian

businesses.31D A review is required in the case of direct acquisitions of $5

million or more, indirect acquisitions of over $150 million or if the investment Is in

the field of culture.311

ln response to criticism of FIRA, the review process used by Investment

Canada was streamlined and given a lower profile, the investor receiving an

307 Investmenl CalUlda Ac~ supra, note 77. [hereinafter ICA] This new policy was rapidly
implemented, the act being adopted in the months following the election of the Tories. Sec generally
Rose, ibid.

308 For a comparative study of FlRA and ICA, see M. Heinz Juergen, Regulation of Foreign
Investmelll in Canada, (LI.. M. Thesis: McGlll U., Institute of CJmparative Law, 1986); J. Baker,
"From FIRA to Investment canada", in E. Fry & L. Radebaugh (005.), r.anada-U.S. Economie
RelatiollS in the COlIServative Era of Mulroney and Reagan, supra, note 302 at 47, J.M. Spence,
"Current Approaches to Foreign Investment Review in canada" (1986) 31 McGiII L. J. 507.

309 ICA, supra, note 77, an. 2-

310 Ibid., an. 11(a). The establislJment of a new business requires Iillng a notification with
Investment canada; it will not he reviewed unless the proposed business relates to canada's "cultural
heritage or national identlty". Ibid., art 15. The publication and distribution of books, film, video,
music produets have been identified as part of canada's "national identity". Investment Canada
Regulation, SOR/DORS 85-611, sched, IV, 119 cao. Gaz. Il 3027, 3032-33 (1985), amended
SOR/DORS 89-69, 123 cano Gaz. Il 130 (1989).

311Ibid., an. 14(1) a). This measure eliminated 90% of ail transactions that had been reviewable
under FIRA This Impresslve ligure is tamished by the fact thal the rernaining 10% comprises 90%
of the value of the transactlonal value of investments in canada, G.c. G1over, D.C. New & M.M.
Lacourcière, "The Investment canada Act: A New Approach to Foreign Investments in canada"
(1985) 4 Bus. Lawyer 83 at 98.
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answer forty-five days after the investment proposai was deposited.312 The new

criterion of selection is that the reviewed investment must be "of net benefit to

Canada".313 This criteria has not impeded the successful review in any of the

1317 reviewed transactions subjected to Investment Canada sinee its creation

until 1990.314 Since the implementation of the ICA, foreign investments in

Canada have increased to a net average inflow of 4.2 billion $ in the 1986-1989

period, originating mainly from the U.S.315

Apart from the centralized review board, the Investrr..,mt Canada Agency,

we find restrictions on foreign ownership 'exist in Canada in specifie sectors of the

economy, as is the case in many other countries.316 These sectors include

agriculture,317 fishing,318 airlines,319 banks,320 broadeasting and cable

312 Ibid., an. 21(1). This period can be extended 10 a maximum of 75 days, unless the Inveslor
agrces olherwlse. NOIe thal as wilh the revlew ln FIRA, 'the revlew process remalns a declsion based
on policy ralher than law". EJ. Amett, 'From FIRA to Investment Canada' (1985) 24 A1b. L. R.
1 at 26.

313 Ibid., an. 21. The factors to determlne the 'nel benefil' concept are simllar to those of FIRA
and leave a large discretlonary margin to the Minisler responslble for the application of the Act.
These faclors are the effeet of the Investment on employment, resources, productlvity, technological
dcvclopment, national and international market competitiveness, Canadian participation and 'the
compatibilily of the investment with national i'lduslrial, economic and cullur..1policies·. Ibid., ait.
20.

314 •... up 10 the end of 1990, 5266 investment proposais had been received. Three-quaners of
these were nol subjecl to revlew, and the 25% lbat were have been aU approved. In some 11 percent
of those latter cases, approval was subjeet to meeting speclfied performance requirements. Most of
these requircments penain to R&D undenakings ln high-technology seetors, Canadian participation
ln oil and gas seclor, and product mandating and production leveis ln the manufacturing seetor."
Challenges ofNAFTA, supra, note 129 at 44. Sec aiso Investment Canada,A1llUUJ1 Report 1990-1991,
(IC: Ollawa, 1991).

315 (Source: Statistics Canada)

316 An overNheiming majority of countries do nol provide national treatment to forelgn
invcstors. Business and Induslry Advisory Commillee to the OEDe, National Treatment: A Major
International Investment Issue Of the 1980's, (OECD: Paris, 1982).

317 Western Grain Stabilizarion Act, 1985 RoS.C., ch. W·7.
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distribution,321 shipping,322 oil, gas and uranium production.323

As a whole, the regulation of FOI in Canada and Mexico show many

similar elements. At the outset, it is clear that Mexico had a more restrictive policy

with its longstanding 49% maximum foreign participation, its territorial land

ownership restrictions and the registration requirements it imposed until a year

ago for contracts involving intellectual property. These differences in tJegree

aside, we see that the aims of the Foreign Investment Law and of the Foreign

Investment Review Act are similar. Both laws constitute a control on FOI through

a central agency which follows government's policy in order to foster domestic

ownership and reap the maximum benefits from FOI. Canada and Mexico lay

under the responsability and discretion of the Executive for the final decision for

the review of investment.

Canada does not have, like Mexico, constitutional restrictions on FOI

neither are many sectors excluded from foreign participation. Yet, in the key

318 Fisheries Act, 1985 R.S.C., ch. F-14.

319 AerolllJUtics Act, 1985 RS.C., ch. F-2.

320 Bank Act, 1985 RS.C., ch. B-1.

321 Broadcasting Act, 1985 RS.C., ch. B-l1.

322 ClUIflda Shipping Act, 1985 RS.C., ch. S-9.

323 Territorial LandsAct, 1985 RS.C., ch. F·7; Canadian Petroleum &sourcesAct, 1986 Can. Sial.,
ch. 45; Canada oa and Gas Act, S.c. 1981, c. 81. The C8nadian governmenl's policy on energy
1hrough the National Energy Program (1980) has been criticizcd as belng a disguiscd expropriation
sinee the Crown was increasing ilS share ofoil exploration and resouree retroaetively to "canadianizc"
Ihe industry. CJ. Olmsle8d, EJ. Krauland & D.F. Orentllcher, "Expropriation in the Energy Industry:
Canada's Crown Share Provisions as a Violation of international Law" (1984) McGiII L. J. 439. Sec
aisa for a description of the Ihe Program E. Mendes, "The Canadlan Energy Program: An Example
of Assertion of Economie Sovereignty or Crceping Expropriation in Inlernational Law" (1981) Vand.
J. Trans. L. 475.
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sectors of transportation, financial services, mining, energy and agriculture,

Canada has imposed restrictions on foreign participation. These sectors are

subject to similar restrictions in Mexico. As regards land ownership, a Canadian

Province, in the face of growing American land ownership, enacted specifie

legislation to Iimit the available lands to foreigners.324 This legislation was

upheld by the Supreme Court of Canada in 1976 as constitutional.325 Of

course, this is much less far reaching than the Mexican exclusions on land

ownership. Howeve~, these elements show a parallel trend in the regulation of

FOI in the two countries. They both share, although to a different degree, the

need to centrally regulate FOlon their territory given the strong American

presence.

This para~lel was preserved with the recent modifications that have

occured in Canada in 1984 and Mexico in 1989. Canada in 1984 has ostensibly

Iiberalized its FOI regime by repealing the Foreign Investment Review Act and

enacting the Investm6!1t canada Act, as did Mexico with the 1989 Regulations.

Both changes substantially Iiberalized the access to FOI, streamlined the review

process and narrowed the discretionary power of the review boards. These

parallels are encouraged in part by the world-wide competition to attraet foreign

investment. Beyond this general trend, this parallel is also the result of an effort

to simultaneously control the side-effects and promote the privileged trade and

investement relationships they enjoy with the United States. As we will see infra,

this duality of perspective is present in the FTA and should be refleeted upon

again in NAFTA as Canada and Mexico share common interests in the

324 Sec Real Property Act, R.S.I.-P.-E. 1951, ch. 138, promulgaled by ch. 40, art. 1. 1972.

32.~ Morgan c. Le Procureur gtnéral de la province de 1'/le-du.Prince.Édouard, [1976]2 RCS. 349.
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maintenance of a central review agency of FOI.

2) The United States: The "Qpen-Door" Policy

Foreign investment has been the cause of much less political upheaval

in the United States. The United States, until the 1980's, was a strong net exporter

of capital and did not have much to fear with respect to forelgn influence in their

country. This mood prevalls as long as foreign investment remains low. An

example of how this attitude can change occured in the early 1970's. As a result

of the 1973 011 crls!s, petro-dollars were invested in the United States leading to

a 38.3% and 22.3% increase in FDI in 1973 and 1974 respectively, compared to

a 6% increase on average in the 1962-1972 period. This led to great concern in

Congress about fo(eign ownership and control in the United States which led to

a national inquiry into measures affecting foreign investors in the United States.

The final report, 27 volumes and 9,000 pages describing ail regulations facing

foreign investors, concluded that asufficient number of sectors were appropriately

regulated, rendering unnecessary substantial change to the existing pOlicy.326

Following this report, a Committee on Foreign Investment in the United

States [hereinafter CFIUS] was created in order to monitor the f10w of foreign

326 Foreign Direct Investment S/Udy Act of1974, IS V.S.c. 786 (1982); Foreign Direct Investment
in the United States: Report of the Secretory of Commerce to the Congress in Compliance with the
Foreign Investment S/Udy Act of 1974, (1976).
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investment into the U.S.327 Today, the total stock of foreign investment in the

United States is worth 400.8 billion $US which represents less than 5% of its total

value of assets. Japan, with a 16% share of this amount, accounts for 64 billion

US$. Canada has invested 31.5 billion US$, and Mexico 1 billion US$ or 0.25%

representing 8% and 1% respectively of the total.

ln contrastwith Canada's policy, the United States has a Iiberal"open

door policy" policy on FOI and is one of the most open economies with respect

to FOI.328 The theory underlying this absence of regulation is that investment

is beneficial to the United States economy.329 The United States has generally

adopted a non-discriminatory treatment for foreign investors.330 "Foreign

nationals and companies are treated as favourably as nationals or companies of

the United States with respect to the establishment and operation of enterprises

in this country.(...) Further, on the basis of the national tre~ent principal,

327 The commlttee Is composed of the Attorney General, the U.S. Trade Representative, the
Dlrector or the Office or Management and Budget, the Chairman of the Council of Economie
Advisers, and the 5ecretades or the Treasury, State, Defense, and Commerce DeparttnenlS. See J.
Nlchus, "Foreign Investment ln the United States: A Review of Government Policy" (1985) 15
Vlrglnla J. Int'I. I.. 65.

328 "The United States has conslstently welcomed forelgn direct investment in thls country. Such
investment provide substantlal benelilS to the United States. (00') We provide foreign investors fair.
cqultablc, and non-dlscriminatory treatment under our laws and reguiations. We maintain exceptions
to such treatment only as far as necessary to protect our secudty and related intereslS which are
consistent with our international legaJ obligations". International Investment Policy Statement, 19
Weekly Comp. Pres. Doc. 1214 (sepL 9, 1983), cited in: J. Raby, "The lnvestment Provisions of the
canada-United States Free Trade Agreement: A C8nadian Perspective" (1990) AJ.I.I.. 395 at 400.
[herelnarter Raby]

329 Sec E. M. Graham and P. R. Krugman, Foreign Direct Investment in the Uniled States,
(Institute for International Economies: Washington, 1989).

330 The United States has bath constitutional and treaty limitations on ilS capacity to regulate
foreign Investment. Thesc offer certain guarantees to foreigners. There are Ftlendship, Commerce
and Navigation Treaties [FeN], the OECD Code ofLiberalization ofCapital Movements which have
a direcl effect in the U.S. legal system and the constitutional guaranties of "due process" and non
discdmination without a compeUing interest to aet otherwise.
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investors tram other countries can generally make investments in this country on

the same legal terms as American investors.'0331

The "open-door policy" and national treatment principle do not reflect the

whole picture of foreign investment in the United States.332 ln contrast to what

the "open-door policy" might appear to be, a number of laws impede or forbid

foreign investment in the United States. The most recent exception to this open

door policy is also the most important: The "Exon-Florio Amendment" of 1988

which provides the President with broad powers regarding foreign investors.333

The Exon-Florio Amendment provides the President with the power ta review

investments, on a voluntary basis on the part of the investor, on his initiative or

following a complaint tram a third party, and to take appropriate action to

safeguard "national security interests". He may suspend or hait a merger,

acquisition or takeover of a U.S. firm by a foreigner.

The CFIUS receives notice of investment trom investors on a voluntary

331 H.E. Baie Jr., "The United States Policy Toward lnward Foreign Direct Investment' (1985)
18 Van. J. Trans. 1.. 199 at 207.

332 For a critiesl view of the Ameriesn policy on FDI and ilS c1arity, sec N. Patterson, 'Canada·
U.S. Foreign Investment Regulation: Transparency vs Diffusion', in: Regulation of Foreign Direct
Investment in Canadtl and the United States, supra, note 302, at 47. B.M. Fisher, 'canadlan Investment
ln the United States: U.S. Restrictions on Foreign Investment' (1984) 8 can.-U.S. 1.. J. 19.
[herelnatter Fisher)

333 Omnibus Traile and Competiliveness Act of1988, Pub. 1.. no. 100-418, 102 Stat. 1107 (West
Supp. 1989). Sec J.A. Knee, 'Limiting Abuse of Elon-Florio by Takeover TargelS' (1989) 23 Geo.
Wash. J. Int1. 1.. & Eœn. 475; M. Sandstr('m & C. Coccuza, 'The Omnibus Trade lInd
Competitiveness Act of 1988: An Overview> (19119) 3 Rev. Int'l. Bus. 1.. 65; M. Pochard, 'Status of
the Omnibus Trade Bill and The canada-U.S. Free Trade Agreement' (1988) 2 Rev. Int'l. Bus. 1..
95.
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basis, It can also decide to inquire into an investment itself.334 It then advises

the President of its decision, and he ultimately decides whether or not the

investment is contrary to "national security" interests. The notion of "national

security" is not defined, leaving great discretion in the implementation of the Act

to the Executive. It is used intrequently and each case is evaluated

individually.335

Additionally, many other sectors are forbidden to foreign investors

entirely or partially by a r,1ring of laws and regulations. These exclusions are

sectorial and operate through a tixed maximum level of foreign participation. At

the Federal level such restrictions can be found in the fields of

transportation,336 communications,337 aviation,338 energy and national

334 Over haU of ail investors in the United States, preferring to "playon the safe slde", declded
to submlt thelr transaction to the revlew of the CFIUS in 199C. This is explainable since otherwlse,
thc Presldcnt can intervene retroactively and order an investment already made and completed to he
dlvested if found to he contrary to the national security interest of the nation. (Source: U.S.
Dcpanment of Commerce)

335 The MAMCO case is a good example of this discretionary power. President Bush issued an
order on the basis of the Exon-Florio Amendment February l, 1990, to the China National Aero
Tcchnology 1mpon and Expon Corporation to dlvest Its holdings in MAMCO, a U.S. manufacturer
of aircraCt components. MAMCC' was a "metal basher", fabricating metal components for civillan
alrcrafts and hclicopters deslgned by the customer, employing himself no engineers. This case
involved forelgn policy more than economical considerations a.~ "a pan of the ongoing love-hate
rclationship between Washington and Beijing", J. Mendenhall, "Recent Developments: U.S.:
Executive Authority to Divest Acquisitions Under the ElIon-Fiorio Amendment· The MAMCO
Divestlturc" (1991) 32 Harv. J. lnt'I. 1.. 285, at 294. On the concept of "national security", sec O.S.
Nance & J. Wasserman, "Regulation of lmpons and Foreign lnvestment in the United States on
National Sccurity Grounds" (1990) 11 Michigan J. lnt'I. 1.. 926. [hereinafter National Security
GroundsJ

336 Jonu Act of 1920. 46 U.S.c. 802 (1976 & Supp. V 1981).

337 The Federal Communications Commission MaY refuse to grant a broadcasting licence on thc
basis that thc corporation is foreign-owned if it finds it to be "in the public interest" to act in this
way. Forcign ownership is limlted to 20% for telegraph, telephone and telecommunicatlons
companies. Federal Communications Ac~ 47 U.S.c. 734 (1976).
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rel;ources,339banking,340 and defense.341 Federal laws aimed at any

business conducted in the U.S. may also have serious effects on the foreign

investor's investment such as antitrust regulations contained in the Clayton

Act,342 the Sherman Act343 or the Securities Act for stock participation.344

At the State level, numerous laws and regulations provide incentives to foreign

338 Limitations on registratlon of aireraft and foreign panicipation apply, subject to review by
Ibe Civil Aeronautlcs Board. &deral Aviation Ac4 49 U.S.c. 1301 (1976 & Supp. V 1981).

339 Excepl if a country granlS reciprocal righlS. no foreign corporation or foreigner may operate
in the fields of coal, oU, natural gas and olber simllar minerais and in no cases ln the field of
uranium exploitation or atomic eaergy. Atomie Energy AC4 42 U.s.c. 2133, 2134 (1982), Mineral
Leasing Ac4 30 U.S.c. 22 (1982). Restrictions also apply ln agriculture. Agrkultura/ Foreign
Investment Disclosure Ac4 7 U.S.c. 3501 (1978). Sec P. Scarborough, "The Foreign Investor ln the
United States: Disc1osure, TlIDtion and Visa Laws' (1985) 19 Int'\. Lawyer 8S at 94.

340 National Bank Ac4 12 Us.c. 1974. The restrictions Imposed are aimed at the nalionality of
the directors rather than foreign ownership.

341 The national defense element is one of Ibe most imponant barrlers to foreign Investment
in Ibe United States given Ibe "breath taking' scope that Ibis notion has been g1ven in order to hait
take-overs. Few foreign firms are involved with classified projects or work, slnce they are required
\0 have a security clearance for both the fllll\ and ail ilS personaL Deft1lSe Production Act of 1950,
50 V.S.c.A. App. 2170 (West Supp. 1989). Note thatlmpons and expons are a150 controlled on the
basis of 'nalional security intereslS', to a point thatlt has been declared thatthe nalions interest was
to diminish controls since it was ultlmately weakenlng U.S. competitlveness. Trode Expansion Act,
19 V.S.c. 1862 (1988); Sec Panel on the Impact of National Securily Control on International
Technology Transfer, CommU/ee on SciDtœ, Engineering and Public Policy. Balancing tM Public Interest
(1987), cited in: National SecuriJy Grounds, supra, note 335 at 926.

342 Clay/on AC4 15 U.S.c. (1981). This aet prohlbilS direct or indirect acquisition of shares of
a company when It would affect or lessen competition ln such a way as to Incline the creation of a
monopoly in a section of Ibe American markeL

343 Shemum Act, 15 U.S.c. (1981). This Act :.; Ibe main antitrust vehicle of the United States
and essentiaUy prohibilS monopo1ization by contraet, conspiracy or other ways of restrainlng trade.
This Iaw bas a wide extra-territorial application which has caused many complainlS. J. Davidow,
"Extraterritorial Application of U.S. Antitrust Law in a Changlng World' (1976) 8 1.. & Pol. Int'\.
Bus. 895; P.N. S-MIII, 'international Antitrust- The Reach and Efficacity of United States Law" (1984)
63 Oreg. 1.. R. 177; JA Kraft, 'Recent Developmenl, Antitrust Law: Extra·Terrltoriality: ln re:
Uranium Anti·Trust Liligalion' (1988) 21 Harv. J. int'I. 1.. 515.

344 SecuritiesAct, 15 V.S.c. (1982); Securities ExchangeAct of1934, 15 U.S.c. (1981). Sec Fisher,
supra, note 332 at 32.
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investment and at the same time regulate such investment.345

The American regulations on FOI are barely comparable with those in

Mexico. The similarities ends abruptly after common sectors where FOI is

regulated, such as transportation services. Apart from this element, the level of

restrictions in Mexico and the United States are as incomparable as are their

levels of development. This creates an important imbalance between the two

countries for the FOI legal environment. The Americans have an "open door

policy' imposing a minimum of restrictions on investment per se beyond "national

security" concerns. Mexico's policy, even though it has been Iiberalized to a great

extent in 1989, is still to control and review investments. The trends in both

countries seem to be in opposing directions. Wrth the Exon·Florio Amendment,

the United States force upon foreign investors a notification and review

procedure. This ls done Indirectly since the notification process is made on a

voluntary basis but the advantages of such notification are forceful incentives. The

Mexicans, as we have seen, have undertaken impressive steps to Iiberalize their

existing investment regime and are willing to go further. These diverging trends

are not irreconciliable given the Imbalance in the investment regime: Many more

changes are required before Mexico and the United States reach a similar

investment regime. With NAFTA, the Americans wU! strive to close the existing gap

and strike a new balance on access and regulation of FOI.

345 For example, "while 36 States maintain trade and investment promotion offices in Japan, 42
States also have antl·takeover legislation". Challenges ofNAFTA, supra, note 129 at 41. For e:wnple,
"an Ohio IRW passed in 1988, in an attempt to help Federal Depanment Stores fight off Roben
campeau's bid, stated that ail foreign takeovers would be postponed until state officiais could assess
thcir economic impact and approve the transaction." A similar law was enaeted in Wisconsin
following thc Australian brewer Alan Bond's attempt to takeover Hellman Brewing Company. ln
bath cases, the !aws were declared unconstitutional by the couns. Raby, supra, note 328 at 440.
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3) The Free Trade Agreement: Guarantee of Access to FDI

and Preservation of Canada's Identity

ln the negotiations leading up to the FlA, investment provisions were a

major issue for the United States and a useful bargaining chip for Canada.346

The American negotiation team had high expectations in this regard, 8S they have

often found FIRA and Investment Canada to be serious irritants due to unjustified

"paranoia" on the part of Canadians.347 The United States' aim W8S to remove

ail hindrances to their investments in Canada. The American policy is in line with

their desire to achieve ''world investment' Iiberalization in the GAITs Uruguay

Round TRIPs negotiations.348 The Free Trade Agreement was innovative in

comparison to existing trade agreements, including provisions Iiberalizlng

investments in a binding legal framework.349

346 Raby, supra, note 328 al 406. Note that Ihe assessment of the _ ~bitions of each Pany for
investment in the negotiatlons of the FrA, ils resulls and relevance for NAFTA will be analp.ed
infra.

347 D. Stem, "The C8nada\U.S. Trade and lnvestment frictions: the U.S. View", in: D. FreIX et
al (cds.), CQIIQ(/Q\Uniled States Trode and Investmellt Issues 32 at 59; A Baie, ·Investmenl Frictions
and Opponunities in Bilateral Trade Relations·, ibid. at 165.

348 Sec generaIly lnvestment canada, A Multilateral Investment Accord: Issues, Models and
Options, Working Paper no 8, (le: Ottawa, June 1991). [herelnafter Multilaterallnvestment Accord]

349 The Bilateral Investment Treatles, the OECD Codu of Liberalization, the U.N. Dra[t Code
of Conduct on Trll1lS/l(ltional Corporations, the Intmultional Convention on the SeUlement of
Investments Disputes do not deaJ with Investment Issues to the same extent as the FrA Multilateral
Investment Accord, at 14. The same is truc of the U.S.·Israel Free Trode Agreement whlch does not
treat investments other than by Iimltlng performance requlremenls. Free Trode AreaAgreement, April
22, 1985. Reproduced ln: (1985) 24 I.L.M. 653. Sec generally W.c. Sawyer & R. L. Sprinkle, ·U.S.
Israel Free Trade Area· (1986) J. W. T. L. 526. For a prospective comparative analysis with NAFTA,
sec centros de estudios economicos dei sector privado, ·el Acuerdo de Libre Comercio Estados
Unidos-Israel·, (1991) 153 Actividad Economica 1.
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The Free Trade Agreement investment provisions are founded on the

notion of national treatment, stipulating that an invel:o'tor should receive a treatment

no less favourable than thataccorded to a national of the host country.350

Chapter 16 of the FTA on investment provided significant exception to this general

rule. Ali "measures" existing before the Implementation of the FTA non

conforming to that principle are safeguarded by a "grandfather clause".351

These existing measures can also be amended in the Mure if they do not

increase the level of nonconformity.352 The "grandfather clause" provided some

changes to the existing measures, including amendments to the ICA.

The Investment Canada Agency is "grandfathered" in the FTA and it

retains its role as a review board for investments. The essential difference is the

increased threshold amount over which American investments are reviewed. Il has

been increased gradually to its present and final level of 150 million dollars for

direct acquisitions. Indirect acquisitions are allogether exempt from review.353

This provision is also applicable to an American selling its Canadian subsidiary

350 Free Trode Agreement, supra, note 7, an. 1611. "National Treatment" is delined as "Treatment
no less ravourable than the most favourable treatment accorded by sucb province or state in like
circumstances 10 me investors to me Party of wblcb il forms a part." (art. 1604) "Party" includes
federal\provincial or stale govemlDents and a11 entlties contro11ed or owned by natlonals of elther
country. For a complete study of Cbapter 16 of the FTA, see S.P. Battram and J.T. Kennisb, "The
Investment Dimension for Canada under the Canada-U.S. Free Trade Agreement" in: Fry and
Raudcbaugh,supra, note 302; S. Hackett, "The U.S.- Canada FreeTrade Agreement: An lntroductlon
to Ihe Free Trade Agreement and tbe Investmel't Provisions of Cbapter 16" (1990) 67 U. Detroit I
R. 283; R.K. Patterson, Canodûm Regulation of Internatio1llJ1 Trode and InvestmDll, (Carswe11:
Toronto, 1986) al Pan Il, Cbap. 8-10.

351 Ibid., an. 1607. Measure Includes laws, regulatlons, aetual practlces or publisbed pollcies.
Ibid., an. 1611.

352 Ibid., an. 1607. para. l(c).

353 Ibid., nOie 7, art. 1607 para. 3, para. 5 and Ann. 1607.3
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to a third country.354 Subsequent to American demands, amendments to the

ICA were made so that it would conform to the prohibition of minimum domestic

ownership355 and performance requirements.356

The broader issue of performance requirements was addressed by th!.>

FTA which partially restricted them. Trade-related performance requirements, such

as minimum export levels, import substitution favouring local sourcing, and

minimum domestic content or equity participation can no longer be conditions for

entry of investors into either country. This applies to third country nationals if the

penormance requirement sought is that the investment must "have a significant

impact on trade between the two Parties".357 It does not apply to government

procurements.

Other important exceptions to the national treatment principle are the

public policy exemption and the delibarate exclusion of certain sectors of the

354 Ibid., an. 1607, para 2(b). This provision gives the American firm an advantage over a
canadian firm eager to sell ilS business since the canadian is submitted to the review process if the
business it sells is worth more than 5 million dollars. lnvestment Canada Ac4 supra, note 77, art.
14(1).

355 Ibid., art. 1602, para. 2. Minimum domestie ownership requiremenlS have been safeguarded
for energy, Investment canada having published specifie guideUnes before the FTA. They set a 49%
maximum panicipation rule in uranium mining industries, unless no canadian panner could be
found. 011 and gas industries acquisitions remain under the regular threshold of 5\50 millions and
the review authority of lnvestment canada. The Agency can ask undenakings to render the reviewed
investment proposai of "net benelil" 10 canada. 'Ibese inelude minimum domeslie ownership and
performance requiremenlS.Ibid., Ann. 1607.3, para. 4. M. J. Sheppard and M. Hardwieke-Brown,
"The lnvestmenl canada Act: Focus on InvestmenlS in canada's Upstream 011 and Gas Induslry"
(1991) 30 A1b. 1.. R. 1 at 51.; See also R. H. Lock, "The canada\United- States Free Trade
Agreement and Trade in Energy" (1988) 9 EnerllY 1.. J. 327.

356 Ibid., art. 1602, para. 3.

357 Ibid., art. 1603. Il is bard to imagine whal type of performance requiremenl would lead to
a signlficant impact on a 170 billion dollars two-way trade relatlonship. Raily, supra, noie 328, al 417.
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economy. As for public policy, either country may act contrary to national

treatment if the reason for so doing is based on fiduciary, prudential, health,

security or consumer protection considerations. Such an exemption is permissible

if it applies to ail investors and the other party is duly notified in accordance with

article 1803 of the Agreement.358 The exact weight and scope of these terms

allows leeway in their interpretation.359 As for sectors of the economy. financial

services, government procurement, transportation and cultural industries were

excluded trom national treatment requirements for investments.360 The

exception of cultural industries was a sine qua non for Canada's ratification of the

FTA.361

Other investment issues are addressed in the FTA. The sale of Canadian

358 Ibid., art. 1602, para. 9.

359 The European cxpcriencc lIlustrates the imagination that States can display when it cornes
to non·tariff trade barriers using hcalth and safety requirements. An example is the German Brewery
Law of 1562 and its application to consumer protection. In this specifie case, the 1562 Law required
that only natural produets be used in the manufacture of becr. Germany refused to allow becr from
other countries to be sold in its territory on the basis that they contained ehemicals, whieh was
contrary to the 1562 Law and endangered public hcalth. In this case, the European Court of Justicc
dismissed the German elaim. Sueh cases are frequent and the European Court of Justicc's role was
central in building the European Community. See J. Boulouis & R.M. Chevalier, Grands .Amts de
la Cour de Justice des Communautes Europeennes, Vol. l,4th Ed., (Dalloz: Paris, 1988). The role and
jurisdietion of the FTA's dispute seulement mechanism is, If a comparison has to be made, mueh
narrower. The scopc of this provision will depcnd on the evolution of trade relations between the
Parties. See generally T.C. Hartiey, The Foundations ofEuropean Communily Law, 2nd ed., (Oxford
U. Press: Oxford, 1988).

360 FTA, supra, note 7, art. 1601 and 2oo5. The U.S. shipping industry in panicular wanted to
kcep the protectionist measures it enjoys under the Jones Ac4 supra, note 336.

36t Ibid., arL 2ool. The definition of cultural industries in the FTA is consistent with the
provision of the ICA whieh delines 'cultural identity\ national heritage", with added terms on radio
and telcvision broadcasting. See 1. Bernier, "La dimension culturelle dans le commerce international·
quelques rénexions en marge de l'Accord de Llbre.Échange Canada\États.Unis du 2 janvier 1988"
(1987) 25 Can. Ycar. Int'\. 1- 243. This exclusion of the Agreement is one of the elements that the
United States wantto rcassert in NAFTA. [Interview with American diplomat, NAFTA negotiator,
supra, note 110)
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Crown corporations and other government corporations can be restricted to

Canadian nationals.362 ln case of disagreement on investment, recourse must

be had to the dispute settlement mechanism of Chapter 18. Nevertheless,

decisions of Investment Canada are not subject to arbitration.363 This Is

important as it leaves the evaluation of the investment in Iight of the "net benefit"

test to the discretion of the Minister of International l'rade. The right of both

Parties to expropriation is recognized as long as it is in the public interest, without

discrimination and accompanied by prompt, adequate, and effective

compensation.364 The monitoring of investments for statistical purposes is

acknowledged.365 Taxation and subsidies are excluded trom national

treatment, as long as the changes in policy do not constitute discrimination or a

disguised restriction of the benefits of Chapter 16 of the FlA.366

The flA gives insight into what is acceptable in NAFlA. The Americans

had strong interests for a IiberalizatiQn of investment measures in Canada. They

first required the elimination of the Investment Canada Agency and of the energy

and cultural constraints on investment.367 Canada was ready to Iiberalize its

policy on FDI further but never to that extent. The flA respected this view. Also,

362 Ibid., an. 1602, para. 5.

363 Ibid., arL 1603.

364 Ibid., an. 1605. This corresponds to the United States standard for expropriation. The
intemationally reoognized standard is rather a "fair and effective" compensation. On this standard,
see Tt!J(JJco Overseas PelTo/eum Company and Ca/ifomia Asiatie OU Company vs. Govemmenl of the
Arab Repub/ie ofLybia, supra, note 61; S. Gann, "Compensation Standard for Expropriation" (1985)
23 Col. J. Trans. 1.. 615.

365 Ibid., an. 1606.

366 Ibid., an. 1609. Repatriation of profits is alsa guaranteed in the same anicle.

367 Raby, supra, noie 328 al 404.
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the impact of the threshold for review of 150 million dollars is diminished in Iight

of the fact that acquisitions, when they happen, are often made ln this size

bracket of firms. In 1988,6.7 billion U.S. dollars were invested by Amerlcans for

the acquisition of existing businesses in Canada for a total of 17 acquisitions. This

is, on average, 394 million U.S. dollar per transaction whlch is far above the

threshold for review stipulated in the FTA.368 With the FTA Canada gained

secure access for its exports ln the U.S., the status quo on the lax American

investment regulations and kept its national economic policy instruments. Such

a resuit would be acceptable to Mexico in NAFTA,369

B - Investment Flows. Trends and Distrlbution370

1) Trade Flows and Distribution

The Chart 1below iIIustrates the trade patterns between Canada, the

United States, Mexico and the rest of the world.

368 Ibid. at 422. However, in the two years following the implementation of the FrA 90
Arnerican linos made direct acquisitions of Canadian companies for 1.6 billion U.S. dollar worth in
non reviewable tmnsactions under the new threshold. This means on avemge below 20 million U.S.
dollar per acquisition. In value the bulk of acquisitions made are over the FrA tbreshold for review.
J.E. Payne. 'CFI'A improves North Arnerican Investrnent', Business.America, April 8, 1991 at 30.

369 sec the discussion on this topie in Chapter V, section B infra.

370 The information for the ligures, unless otherwise stated, are taken from the study by
Investmenl Canada, Challenges ofNAFTA, supra, note 129.
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Not surprisingly, bath trade and investment patterns in North America are

centred geographically and financially in the United States, as it is the main

trading partner of both Canada and Mexico. In 1989, the value of exports between

Canada and the United States was 85 and 78 billion US$ respeetively. This

represents 70 % of ail exports trom Canada and 22 % of the exports trom the

United States, making Canada the principal trading partner of the United States.

Between Mexico and the United States, the level of trade was equally significant

for Mexico in percentage but not in aetual figures. Mexico exported 82% of ail of

its exports to the United States: an aggregate value of 28 billion US$.371 The

United States sold Mexico 25 billion US$ worth of products which in turn

represents 7% of ail American exports that year. Of these figures, intra-corporate

exchanges between U.S. affiliates accounted for over 40% of ail trade for Canada

371 Of Ibis figure, the production of the maquiladoras accounted for 42% of Ibe lotal. (Source:
USITC)
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and 20% for Mexico0372

The trade figures between Mexico and Canada are ln volume thirty-eight

times smaller. Mexico accounted for 0.4% of Canada's exports valued at 005

billion US$ and in turn Mexico exported 1.4 billion US$ worth of products to

Canada, representing 4% of Mexico's exports that year.373 The level of duty

on products coming trom Mexico is quite low, at an average of 2.4 % for Canada

and at an average of 3.6% for the United States. The sectors where the tariffs are

higher are most Iikely to be the ones affected by NAFTA, the workforce being

sensitive to such changes.374

372 (Source: U.S. Department of Commerce)

373 For a detailed comparison of trade relations and the nature of the produets exchanged, Sec
Anna l, Tables 1, Il and Ill.

374 The full analysis of the economic consequences and vinues of a NAFTA is beyond the scope
of this thesis, the author limiting bis analysis to the legal challenges imposed by a NAFTA to the
FDI regulations of Mexico. With respect to economic consequences of NAFTA, sec the studies of
USITe, Economy Wuie Modelling of the Economie Implications ofFTA wilh Mexico and a NAFTA
wilh Canada and Mexico, Prellminary Repon on investigation No. 332·317, (USITC: Washington,
February 1992); KPMG Peat Marwick, The Economie Impact Ofa Free Trode Agreement wilh Mexico,
Study prepared for the UoS. Couneil of the Mexico·U.S. Business Committee, (KPMG: Washington,
March 1991); USITe, Likely Impact ofNAFTA on the United States, supra, note 198; Industry, ScIence
and Technology (Canada),Libtl'alisation du commerce Nord·Amtricain • Analyse des incidences par
secteur, (IST: Ottawa, 5eptember 1990); IST, The North American Free Trode Agreement. service
SeC/or Implications for Canadian Services Trade wilh Mexico, (Industry, ScIence and Technology:
Ottawa, 5eplember 1991); RJo Wonnacott, The Economies of OverÙJpping Free ITode Areas and the
Mexican Challenge, (C8nadian.American Commlttee: Toronto, July 1991); Investissement canada,
The Challenge of NAFTA, supra, noIe 129; Industry, Science and Technology, A Study Of the
Competiliveness ofthe Mexican Textile andApparelIndustries in a NorthAmerican Free Trode COntl!JCt,
supra, note 162; Booz·Allen & Hamilton, Comparative S/Udy of Cost Competitiveness of the
Automotive Parts Manufacruring Indusrry in North America, supra, note 161; Rules of Origin Issues
Related to NAFTA and the North American Automotive Indusrry, supra, note 161; On Ibis matter, the
general opinion is that a NAFTA will creale a small but positive effect on the C8nadian eronomy
in the shon· or medium·term, that this effect will be greater in the United States and a150 positive,
with Mexico gaining the masl of ail of Panies.



f
L

[

:,-

L

103

2) Investment Flows and Distribution

Investments follow and complement trade. In 1989, the investment

figures were also dominated by the United States. Investments between Canada

and the United States were high, Canada having increased its level of FOI in

recent years to 31.5 billion US$. Of a total of 400.8 billion US$ of foreign

investment in the U.S., Canadian investments are mostly in manufacturing

(43.3%), finance (28.2"~) and petroleum and natural gas (7.9%).375 The same

year, Mexico had invested a total of one billion US$ in the United States and

50,000 US$ in Canada. In contrast, American investments represented 68% of

ail foreign investment in Canada: a total value of 68.2 billion US$. U.S.

investments in Mexico have nearly quadrupled in the past ten years reaching 16.8

billion US$ or 62.8% of ail foreign investment in Mexico.376 Chart Il iIIustrates

the investment relations between the three countries and the rest of the world.

Chart III shows the U.S. foreign direct investment position in Canada and Mexico

in 1984 and 1989 by sector, iIIustrating the significant American presence in each

country. This presence is the basis for their high demands for Iiberalization of FDI

in Canada and Mexico.

375 For a complete study of canada's in- and out-ward investment's, sec Investment canada,
InterrwtionallnvestmenL' Canadion Developments in a Global Cantal, (le: Ottawa, 1991).

376 The importance of American FDI in Mexico is high but it has been decreasing slightly in
reœnt years with the increase of investments originating in the U.K., Japan and Germany.
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Canada Mexico Canada Mexico

1984 1989 1984 1989 Industry 1984 1989 1984 1989

percent USS motioN

23.9 16.3 1.5 1.0 Peuok:um 11,156 10,912 71 68

44.9 48.4 79.4 82.5 Manurlcturlng: 2D,985 32,324 3,6S0 5,838

3.5 3.3 9.0 6.6 Food 1,634 2,175 414 466

10.2 9.& 16.2 21.3 Chemicals 4,m 6,S8O 746 l,sos

3.6 3.6 7.2 3.8 Primary Ind FlbriCited MOllis l,6n 2,437 332 269

5.3 5.0 4.4 4.5 Machinery, excl. EIeelrical 2,491 3,316 202 321

3.4 3.3 9.& 6.4 E1ectriCiI Ind.EIectronic 10594 2,173 430 451

9.3 11.5 11.0 21.4 Transponalion Equipmenl 4,337 7,673 SOS 1051&

9.6 Il.9 21.& 18.5 Other Manur.auring 4,480 7,970 1,001 1,308

5.2 5.9 9.6 5.6 Wholesale Trade 2,439 3,917 443 395

1.1 1.4 .Q.I 0.0 Bankin& 521 945 ·3 0

13.1 17.S 4.2 1.8 F...nce, excL Banks, InsJ Real Es.. 6,139 11,680 195 130

1.5 2.1 .Q.6 1.9 SeMees 70S 1,n5 ·26 138

10.2 8.5 S.& 7.2 Other Industries 4,785 5,684 268 510

100.0 100.0 100.0 100.0 TOlII 46,730 66,847 40598 7,079
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These figures demonstrate the effects of the limitations Mexico has

imposed continuously in the petroleum sector, and, more recently, ln the banklng

and financial sectors where U.S. investments total 198 million U.S.$ or 2.8% of ail

investments compared with 35.2% of ail U.S. investments for these three sectors

in Canada. American investments in Mexico are in the manufacturing sector for

the most part, with 82.5% of ail Amerlcan FDI, representlng ln proportion 60%

more than what Americans invest in manufacturlng in Canada. In percentage, the

U.S. investment in food and chemicals in Mexico is twice as high as it is ln

Canada, reflecting Mexico's greater need in these sectors of its economy. Given

the high level of restrictions on foreign ownership in the chemicals sector, the

importance of this figure is enhanced. It should be noted that American

investment in the automobile sector has tripled in the past five years.377 This

high level of investment trom the United States in Canada and Mexico

demonstrates the close relationship that both countries have had with their

neighbour that has led to a potential North American Free Trade Agreement.

377 sec USITe, Ru/es of Origin issues Reloted 10 NAFfA and the North American Aulomotive
Industry, supra, note 161.



1

(

r .

!•

[

r
( .
,
L

,
L

t

i .

106

CHAPTER V : THE NORTH AMERICAN FREE TRADE AGREEMENT

ln this final chapter we will explore the background to negotiations and

the rationale for each country's participation in NAFTA. This rationale, in addition

to the investment regulations analyzed in the preceding chapter, determine the

objectives of each Party with respect to FOI Iiberalization in NAFTA. We will

present each Party's goal with respect to FOI in relation to those oh the Parties.

Then, after analyzing the issues relating to FOI in NAFTA, we will suggest what a

comprehensive NAFTA could include with respect to FOI regulations in Mexico

and the legal implications for Mexico. Given the existing laws in each country, we

will discuss which solution would best represent the balance of interests between

ail Parties and, in the end. could foster the economic development of Mexico and

continued prosperity for the United States and Canada.

A - The North American Free Trade Agreement: A Challenge trom the South

1) Background and Rationale for a NAFTA

ln the 1987-1988 period, Canada and the United States successfully

negotiated a Free-Trade Agreement which provided for the graduai elimination of

tariffs and non-tariff barriers over a ten year period on goods and services, the

Iiberalization of investment provisions, the lessening of cross-border business

travel formalities and an impartial procedure for the resolution of trade disputes.

The FTA took effect January 1, 1989.378 This Agreement was broad and

378 FTA, supra, note 7, art. 210S.
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comprehensive, addressing nearly ail trade issues between Canada and the

United States and leaving the door open for negotiations on unresolved issues,

for example the question of subsidies.

The achievement of free trade was a result of balanced and continued

interest.379 Canada essentially desired to secure access to the market upon

which 2 million Canadian jobs depend, by prohibiting discrimination, creating a

binding tribunal, harmonizing and facilitating related commercial regulations such

as business immigration. The United States also wanted secure access to the

Canadian market as weil as a significant Iiberalization of Canada's investment

policies.

The FTA has played an indirectrole in the creation of a possible NAFTA.

Though a provision of t!'le FTA stipulates the right of either Party to enter in other

free trade agreements, the FTA was designed as a bilateral agreement. The

extension of the FTA to other Parties was net included in the Agreement,380 Its

aim was Iimited specifically to trade measures of Canada and the United States.

379 The idea of such Cree trade for canada with its neighbour was not new as it was discusscd
four limes before in 1854, 1911, 1925 and 1948. Such is not the case for Mexico in NAFTA Sec
generally J.L. Granatstein, "L'Éternelle question du libre-échange entre le canada et les États-Unis",
in: Commission Royale sur l'Union économique et les perspectives de dévelopJlCment du Canada,
Les dimensions poliliques des rapports tconomiques entre le C/UUIda et les EtaU-Unis, vol. 29,
(Ministère des Approvisionnements et services: Ottawa, 1986) at 11: H. Crookwel1, CtuIl1dian
American Trode and Investment under the Free Trode Agreemelll, (Quorum Books: New York, 1990)
at3.

y 380 In NAFfA, an accession clause for third Panies should be pan of the final agreemenL
Negotlations are proceeding in that sense. (Telephone interview with a Mexlcan Official, NAFfA
Office, SECOFI, Mexico, held March 26, 1992)
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Five years ago, an FTA with Mexico was not even foreseeable.381 However, the

successful negotiation of the FTA by Canada and the United States provided

inspiration for Mexico to pursue the same in Iight of its new Iiberalized policies.

At first, when the idea emerged in Mexico, the agreement sought was

of a bilateral nature.382 Preliminary studies led to the official endorsement of "a

comprehensive bilateral FTA as the best vehicle to strengthen bilateral economic

relations and meet the challenges of international competition" in Washington on

June 10, 1990 by Presidents Bush and Salinas.383 This agreement, following

the previous example of the FTA, would Include the graduai elimination of tariff

and non-tariff trade barriers, clear and binding protection of intellectual property

rights, the means to expand investment, trade and services and the establishment

of a dispute resolution mechanlsm. Parallel to these talks, it was agreed that

discussions would be held on labour and environmental issues.384

381 As reœntlyas eight years ago American businessmen in Mexico anticipated that in the future
the country would be integrated w11h central America through the ALADI. The United States as
a Panner did not even appear te be a possibility! Sec G. B. Blake, "Mexico in the Year 2000", in:
J.H. Christman (ed.), Business Muico, (American Chamber ot Commerce of Mexico: Mexico, 1984)
at 207 and C. H. Lee, "Mexico and Regional Economie Integration", ibid. at 213.

382 Canada had been aware of this possibility since the beginning, as it panicipated as an
observer to meetings between the IWO Secretaries ofTrade, Jaime Sierra Puche for Mexico and Carla
HUis for the United States. Canada did not show, at 6rst, great interest in the Mexico-U.S. FrA
[Interview w1th °Frisbie, supra, note 110) oThe person then aeted as the note taker for meetings
between the Trade representatives.

383 The White House, Office of the Press Secretary, Joint Statement by the Presidenls ofMuico
and the Uniled States of a Frte Traile Agreement. (no date} The Agreement was formerly proposed
to the United States by a letter addressed by President Salinas August 21, 1990.

384 Ibid. Sec supra, note 199 and RespollSe of the Administration 10 Issues Raised in Connecrion
wilh the Negociation of a North American Frte Trade Agreement, Office of the President, May 1st,
1991, at 3·1, 4-1 and If. The issue of human rights was excluded from any talks, to the dispointement
of human rights advocates who percelved thesc negotiations as a unique opponunlty for their
improvement. [Speech of Ed Bmadbent, President of the center for Human R1ghts (Canada),
delivcred in Montreal, Mareh 17, 1992) Sec alsa M. Shupaek, "Human R1ghts and the Mexlco-U.S.
Free Trade Agreement" (1991) 4 Harv. Hum. Rights L. R. 163.



1

"

1

.......

109

The American Congress allowed the NAFTA to be negotiated through

the "Iast-track procedure".385 Congress' approval was Iinked to the institution

01 parallel talks on environmental and labour issues.386 The ''fast track

procedure", once adoptad, restricts Congress' role to the approval or disapproval

of the trade agreement reached by the President, without any amendment. This

is in order to guarantee the other parties to the negotiations that a vote on the

agreement will be held within a fixed period of time without amendments. Trade

agreements represent a balance of advantages and concessions which must be

seen as a whole. The President has until June 1, 1993 to submit a final Agreement

for ar;:proval by Congress.

The aim of NAFTA is to bulld an agreement similar in form and scope to

the Canada-United-States Free Trade Agreement which is suitable for North

America. The FTA would be Integrated into NAFTA and thus be repealed.

Maintaining two separate agreements would lead to severe legal difficulties in the

field of dispute resolution and rules of origins, to name only two potential problem

areas. This would result in further complications of the regulatory environment of

North American business, a detriment in ViflW of its European competition. For this

reason, the main elements of the FTA such as reduetion of tariffs, national

treatment, government procurement, investment, services, dispute resolution

mechanism, countervailing duties and related procedures will be Iiberalized further

38S Omnibus Trode and Competitivenus Act of ]988, supra, noie 333, sect. 2902, 2903, May 24,
1991. A lirsl "fasl-track" approval bad been given beCore Cor a Mexico-V.S. Pree Trade AgreemenL
ln May, the approval was given for NAFTA and an enendcd negoliating period. The aulbor W11S in
Ibe offices of SECOFI's NAFTA negollating leam al the time Ibe declslon was announccd by tbe
Congress. There was great joy and relief for Ibe Mexican team as tbls was an important step forward.

386 Response to issues raised wilh NAFTA to the Congrus, supra, noie 192, 384, al 3-1 and 4-1.
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or integrated in NAFTA.387 Intellectual property rights will also form part of the

final Agreement. The Parties agree that such an Agreement must respect the

principles of article XXIV of the GATI relating to the establishment of free trade

zones. This provision allows such zones and the exclusion of the most favoured

nation principle with respect to third parties to exist.

The Parties are in place for the negotiation of a NAFTA. The present

phase of negotiations began in Toronto on June 12, 1991. Since then, after four

Presidential encounters, six ministerial meetings and numerous negotiating

sessions, great progress has been made. Each party proposed a NAFTA text in

December 1991.388 These drafts are now integrated into one formai final draft

and will be used as the basis for an agreement. The aim is to reach an agreement

before May 1992, since that would be the deadline for Congress to start the "fast

track" adoption of the NAFTA. After that time, the Americ.an election process will

hamper ail other activities. However, none of the negotiating teams are willing te

let the May 1992 deadline impinge upon the need to achieve a balanced and

beneficial agreement.

387 see Joint StatemenJ by Presidents of Mexico and the United States on Negotiation of a Pree
T,ode Agreement, supra, note 383; CaYit!, supra, nOle 393, at 8; Statements of Ministers Crosbie and
Wilson of International Trade in Press releases 90\58, 91\09. 91\11, 91\62, 92\10; J.S. Puche.(8ecretal}'
or SECOFl). El T,modo de Libre Comercio,Mexico-Canada·Estados Ullidos, speech delivered at the
inauguration of the Foro Permanente de lnformacion, Opinion y Dialogos, sobre las negociociones dei
T,atodo de Trilate,al de Libre Comercio. March 1, 199\.

388 At the meeting of the Presidents and of the Prime Minister in Deœmber 1991, Mexico and
the United States presented texts as a basis for negotiations similar in structure to the one of the
Canada·U.S. Free Trade Agreement. Canada had adopted a totaUy dilferent global seetoria1
approach. The final NAFTA structure will be based on the Canada·U.S. Agreement [Interview with
Canadian Official, International Economies Departmen!, Ministl}' of Finance, supra, no~e 227]
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The fact that the negotiations are trilateral renders consensus that much

more difficult to achieve. In the negotiations Isading to the FTA, the bargaining

was done face to face, between Canada and the United States. Concessions to

the other Party were made on the basis of what the first could offer in return.

NAFTA changes the picture by bringing Mexico in the negotiating room. In this

context, each Party can be an ally or an adversary. The gains of one do not

necessarily correspond to the concessions of the other. This renders the

balancing of interests among the three countries much more difficult.

These trilateral regional negotiations are taking place concurrently with

the multilateral trade negotiations of the Uruguay Round of the GAn. The

evolution of these world negotiations will directly affect the nalure of NAFTA. If an

agreement is reached in the GAn forum on issues relating to subsidies, trade

related investment measures and intellectual property rights, NAFTA might need

to be adjusted to correspond with the new international norms.389 The HA

was partially constructed on the basis of GAn as it integrated the GAn's

principles in its provisions.390 Moreover, specifie provisions integrate GAn's

389 See Statement, Allocution de l'Honorable Michae[ H. Wi[son, Ministre de l'industrie, de,,"
Sciences et de [a Techno[ogie, et Ministre du Commerce Extérieur, devant [a Chambre de Commerce
Canada-Mexique, Press release no. 91\62, at 5; caviu, supra, note, 393, at 8. In facl, trilateral
negotiations were "on hold" for a while as the Report of the SecretaI)' General of the GATI, Arthur
Dunkel, for a proposed solution to the Uruguay Round was being rcviewed. Government
Procurements, Agrieultural subsidies, Intellectual propeny Rights and Investment provisions of
NAFTA are affected by the on going GATI negoliations [Telephone interview with NAFTA Official,
SECOFI, Office of the Chief Negotiator for Mexico, held Dccember 29, 19911; External Affairs,
"NAFTA Negotiations - Situation Repon no 2", Dccember 1991 at5.

390 S. Hackell, "United Stales-canada Free Trade Agreement: An Introduction to Ihe Frcc Trade
Agreement and the Investment Provisions ofChapter 16" (1989) 27 U. Detroit L. R. 283 al 285. Scc
also 1. Bernier, L'Accord de Libre-Échange Annoté, ('1. Blais: Cowansville(Québec), 1990). This
monography establishes a cross reference of the provisions of the FTA to the oncs of the GATI and
the relevant jurisprudence.
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main principles into the FTA.391 This shows the existing connection between

GATI and NAFTA. Though Iinked, the extent to which these negotiations were

intertwined is impossible to determine at the present time.392

MEXICO'S RATIONALE

The NAFTA negotiations are the direct result of Mexico's change of

polie.' towards the international trade regime, the abandon of its import

substitution policy and its subsequent results.393 This new policy has lad to an

immediate increase in trade between the United States and Mexico through the

booming maquiladora industries and increased U.S. investments. Two-way trade

between Mexico and the U.S. nearly doubled in two years to reach 53 billion U.S.

dollars in 1989. Since 1982, the importance of oil as a percentage of Mexico's

export income decreased from 70% to 30%. Wlth this proportional increase of the

export of non-oil products, a higher dependence was created on access to the

American market. This dependence created a need for Mexico to secure access

to this market since income from the world-wide oil market was of declining

391 FrA, supra, note 7, an. 407, SOI, 602 and 807.

392 Comment of C. Grenier, Quebec Deputy Minister of International Affairs, in answer to a
question of the audience at the occasion of a conference on NAFTA. [Conference on NAFTA
organized jointly by the SDIE, CCIL and the SQDI, held in Montreal, March 4, 1992]

393 "[facts on U.S.-Mexico trade]...lmpetus for negotiations? You may note that some of these
basic faets were as true live years ago as they are today. 50 what has changed to bring us to this day?
The shon answer is: Mexico itself." Remarks of William H. Cavitt, Director, Office of Canada,U.S.
Department of Commerce, North AmerU:an Free Trode Negotiations before the Seminar on Business
Opportunities in the United States, Speech Delivered in Montreal, April 15, 1991 at 6. [hereinarter
Cavitt] For an account of the unilateral Mexican trade liberalization and the subsequent relations
which developed with the United States, see S. Weintraub et aL (ed.), U.S.-Mexico IndustriDl
Integration· The Raad to Free Trode, (Westview Press: Boulder, 1990). The possibility of a free trade
agreement between the United States and Mexico had been rarely addressed before given the
economic policy. Sec S. Weintraub, A Free Trode Agreement between the U.S.A. and Mexico ?,
(Brookings Institution: Washington, 1985).
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importance. For Mexico, guaranteed access to its main export market through a

Free Trade Agreement was the next logical step for its new pOlicy.394

NAFTA is thus a means of continuing Mexico's economic transformation.

Through NAFTA, Mexico will attempt to foster growth in the manufacturing sector

which creates jobs and exports, raises competitiveness and attracts foreign

investment. Its goals are essentially trade-oriented: to reduce the many obstacles

to real free trade that the U.S. presently imposes through sanitary, health and

safety norms, quotas, dumping, subsidies investigations and other such

commerciallegislation.395

Another element favouring NAFTA is the succesful framework trade

agreement between Mexico and the U.S. that was signed in November 1987.396

The framework agreement implemented a bllateral permanent consultation

procedure on various issues such as trade, investment, intellectual property,

environment and other issues of concern to both countries. Along with the

394 Especial1y since in 1990, Presidenl Salinas expecled greal .upporl for invesunents from Ihc
European countries, as tbis mleresl was manifesled by his participation al the World Economie Forum
(Confirence de Davos). However, the unpredicled collapse of the Easl Bloc dlvcrted nearly ail
invesunenl inleresl in thal direction. Now, with Ihe NAFTA talks, inlerests of Europeans and
Japanese inveslors have reappeared. J. Fal1ows, "'The Romance with Mexico", The New York Review,
November 7, 1991 al 46.

395 J.S. Puche, "Princlpios para negociar el lratado de libre comerclo de America dei Nortc",
(1991) 41 Comercio &terior 653; Oficina de negociacion dei tratado dc libre comercio, SECOFl,
Tratado de libre comercio: una vision global, (Mexico, April 1991) (unpublished); sec R.C. Slae, The
Use and Abuse of Unfair Trode Remedy Laws: The Merican-U.S. Experience. The implications for
Trilateral Free Trode Negotiations, (C.D. Howe Inslilute: Toronto, January 1991) (unpublished). Sec
also a table ofV.S. counlervai1ing cases againsl Mexico ln: S. Weintraub, A Marriage ofConvenience,
supra, noie 401, al 81-82.

396 Framework Trode and Investment Agreement, reproduced in: (1988) 27 I.L.M. 438. Sec G.
Smith, "'The V.S.-Mexico Framework Agreemenl : Impllcalions for Bllalcral trade" (1989) 20 L. &
Pol. Int'1. Bus. 655.
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increasing two-way trade, the bilateral commission was successful in

strengthening the Mexico-U.S. relationship. As a result of these consultations,

bilateral agreements followed in the subsequent years on the aformentioned

issues.397 This laid the foundations for talks on further integration.

Finally, Mexico accepted Canada as a part of the deal since President

Salinas, with a long term perspective, was of the opinion that it was in the interest

of both countries to be part of a same agreement with the United States and not

two different agreements. That possibility could lead to a series of bilateral FTA's

between the U.S. and other Latin Ameriqan countries to the detriment of third

parties to such agreements. Also, a foreign investor might find that by locating in

the U.S. he could reap the benefits of serving three markets rather than two.

UNITED STATES RATIONALE

For the United States, the positive experience of the maquiladoras, the

desire to secure investments in Mexico and create its own trading bloc was

achievable with a North American Free Trade Agreement. The U.S. have found

in Mexico's trade proposai great optimism l'or their economic and political

Mure.398 Economie growth in the United States is predicted by many current

397 Agreement on Cooperation for the Protection and Improvement of the Environment in the
Metropo/itan Area ofMexico City, (1990) 29 I.l..M. 25; Cooperation Regarding International Transport
ofUrban Pollution, (1990) 29 I.1..M 29; Trode and Investment Facililalion Talks, (1990) 29 LL.M 36;
Joint Committee for Investment and Trode, (1990) 29 I.L.M. 40; Development and Facüitation of
Tourism. (1990) 29 I.L.M. 42; ExcJumge of InformtJtion with Respect ta Taxes, supra, note 265;
Cooperation in Combatting Narcotics TrajJicking and Drug Dependency, (1990) 29 I.L.M 58.

398 U.S. Depanment of Commerce, International Trade Administration, North Amerû:an Free
Trode Agreement. Generating Jobs for Amerû:ans, (U.s. DepL Commerce: Washington, May 1991),
al 3 and ff.
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studies as a result of trade Iiberalization with Mexico. Though some soft sectors

will inevitably lose, the overall outcome seems positive.399 The growing

significance of American exports to Mexico creates an opening for a

comprehensive trade and investment agreements. With NAFTA, the U.S. will

enlarge its market opportunities in a country where American goods are

fashionable and will secure access for investment in a rapidly growing economy.

Benefiting from low labour costs, as the positive maquiladora experience proves,

will enhance competitiveness at home and abroad. In the long run, a prosperous

Mexico will indirectly support American economic growth.4OO

Politically, a stable economic environment in Mexico will reduce iIIegal

immigration, drugs and national security problems in both countries. Problems

with iIIegal immigration show that the U.S. is better off if its 83 million neighbours

are satisfied at home.401 Beyond national interests, extending the U.S. foreign

policy through economic ties with Mexico will serve U.S. political interests.402

A NAFTA is also a chance for the United States to "open up" the FTA

and renegotiate some of the provisions it finds unsatisfactory with Canada. A

399 see the economic studies cited supra, note 374. The key Iindings of tbe KPMG Peat Marwick
independent study were tbat a NAFTA would be positive for Mexico and tbe United States, tbat it
would create jobs in every State and that textiles, apparel, sugar and fruit and vegetables U.S.
workers would be tbe most affected by an Agreement. A retum of Mexico to ilS 1985 protectionlst
level would bamper tbe U.S. by reducing tbe United States income level and competltiveness.

400 see Impacl on the u.s. ofa FoTA wilh Mexico, supra, note 198, at 2-2 and ff.

401 S. Weintraub, A Marrillge ofConvenience - Relations BelWeen Mexico and lhe Uniled SUlles,
(Oxford University Press: New York, 1990) at 206.

402 Opinion of B. Hamel, Le nouvel ordre international el la politique commerciDle des Élals-Unis:
quelques développements récents, cabier de recberche 91·3, Groupe de recbercbe sur la
continentallsation des économies canadienne et mexicaine, (UQAM: Montreal, Marcb 1991).
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NAFTA seems to be only the start of a southward expansion of the trade

agreement to other Latin American countries for the U.S. By including Canada at

the beginning of the process, the door is open to ongoing expansion of the

agreement in pursuit of greater markets. Closer continental economic

cooperation would provide the Americans with an opportunity to develop their

own trading bloc.403

CANADA'S RATIONALE

For its part, Canada had signed a general industrial and tourist

cooperation agreement with Mexico in 1979. It did not have a great impact on

overall bilateral trade relations.404 This lack of trade, beyond Mexico's previous

restrictions, is due in part to the lack of knowledge and awarnwess of Canadians

about Mexico for purposes other than tourism. This perception is weil i1Justrated

by the comment of Raoul Rodriguez, Director of North America, Asia and Oceania

Trade Division of the Mexican foreign Trade Bank (BANCOMEXT), who began a

speech by stating: "Many Canadians are probably certain that in Ottawa we are

closer to Vancouver than we are to Mexico. In fact, we are closer in this room to

the Mexican border than we are, not only to Vancouver, but to Saskatoon. This

403 "Excepl for Brazil and Mexico, mosl Latin American countries stand ta gain less from free
trade agreements (FTAs) with the U.S. than the U.S. stands ta gain from FTAs with them. The main
incentive for the Latin American countries ta form FTAs with the United States may be ta attract
Investment or ta hait the spread of new trade restrictions. Latin American countries do probably
stand ta bcnelit long-term cxpon benefils from reduced trade barriers among themselves". R. Erzan,
A. Yeates, Free Trade Agreements with the United Slales - Whal:r in it for Latin America ?, Working
Paper WPS 827, (World Bank: Washington, 1992).

404 Accord entre le Gouvernement du Canada elle Gouvernement des Élats-Unis du Mexique sur
la Coopération Indusrrielle.(Mexico, March 7, 1979), reproduced in: S. Pichette, Le contr61e des
investissements étrangers el le transfert de lechnologie au Mexique, CETA!, (École des H.E.C.:
Montréal. 1981) at Annex 2.
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misperception about the distance to Mexico in a way portrays the scarce

information that Canadians have on Mexico and Mexicans have on Canada, and

the vague notion that prevails on hpw close we really are to each other.,r405

This misperception is changing rapidly with the possibility of NAFTA in

the near Mure. Mexico's economic opening increased its economic ties with

Canada. At the same time that free trade talks between the U.S. and Mexico

began, bilateral trade agreements were concluded in the springs of 1990 and

1991 between Canada and Mexico. These agreements provided a legal

framework for the increasing ties and also established the basis for closer

cooperation.406

Canada was more cautious in its approach to NAFTA, announcing on

September 24, 1990, that it would "participate in preliminary discussions with

Mexico and the United States to establish the basis for subsequent negotiations

on a trilateral FTA.,,407 Canada was seen at first as an element of delay by

405 [Speech of R. Rodrlguez delivered on the occasion of a seminar on NAFTA organized by
the Centre on Trade, Policy and Law held in Ottawa, Oetober 16, 1991).

406 Memorandum of Understanding Regarding the Frameworlc for Tratie and Inveslment
Consultations, Memorandum on Combating Narcotics Traffu:/dng and Drug Dependency, Treaty on
MulUal Legal Assistance in Legal Mauen, Treaty on Extradilion, Agreement Regarding Mutual
Assistance and Cooperation, Memorandum on Understanding on Forestry Cooperation, Agreement on
Agricultural and Livestock Cooperation, Convention on the Erchange of Information\taxes, Signed ln
Mexico City, March 16, 1990; CanadalMerico Double TtlXDtion Agreemen~ FUm and Television
Coproduction Agreemen~ Memorandum ofUnderstanding Between the Canadian Export Development
Corporation and Petroleos Mericano (Pemer), Signed Ottawa, April 8, 1991; ln: Extemal Affairs,
"Chronology of NAFTA", Oetober 1991. (Agreements not indexed al present tlme)

407 Statement ofJ. Crosble, Le Ministre du Commerce Extérieur annonce que le Canada participera
aux négociotions sur le libre·échange avec les Etats·unis et le Mexique, News Release 90\214, september
24,1990.
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both the Mexicans and the Americans.408 Mexican negotiators felt unsure of the

role Canada would play in the negotiations. Canada and Mexico have common

interests, in the field of energy for example, but also compete for the same export

market. Mexicans believed that Canada's pursuit of its interests and its desire to

preserve the FTA would not make for a strong ally in the negotiation process.

With some effort, Canada nevertheless managed to gain its place at the

negotiating table.409

Canada decided to officially join the negotiations February 5, 1991 to

participate fully in the foundation of a North American Free Trade

Agreement.410 This decision was not taken whole-heartedly by Canada: the

dominant impression is that it was a choice between the lesser of two evils.

Canada is better off as part of the negotiations than as a by_stander.411 Were

408 An American diplomat stated baldly that if canada was to delay the negotiation proœss of
a free trade belWeen the U.S. and Mexico by seeking a NAFTA, the United States might pull out
of the negotiations to leave canada and Mexico to achieve free trade between themselves. [Interview
of an American Oiplomat, held in Ottawa, May 7, 1991]

409 The panicipation of canada in the negotiations was not easily granted, as canadian
diplomats 'had to kick the door [of the negotiations room] open.' [Interviews with Trade Officers
of the canadian Embassy, held in Mexico city, May 21, 1991] Funher, the role to be played bY
canada at the negotiating table was seriously questioned. R.G. Lipsey, Canada and Jhe US. at the
US.·Muico Free Trode Dance: Wallflower or Panner?, CommentaI}' no. 20, (C.O. Howe Institute:
Toronto, August 1990).

410 Minister of International Trade, Statement by the Minister for International Trade, John
Crosbie, on Canada·US.,Mexico Free Tradti Negotiotions, Press Release 91\09, External Affairs and
International Trade canada, Februal}' 5, 1991.

411 Repeatedly in studies and speeches, one of the stated factors justlfylng C8nada's decision to
participate in the trade negotiations was !hat canada did not have much choice. sec Statement bY
M. H. Wilson, Notes for a Speech by the Honourable M. H. Wilson at the Financial Post Conference
on North American Free Trode, International Trade Statement no 91\22, April 25, 1991 at 4;
Statement ofJohn Weeks, Notes for an Address byJohn Weekes Canada:S ChiefNegotiatar for A North
American Free Trode Agreement to the Councü of the Americas and the Canadïan Manufacturers'
Associa/ion, Statement no 91\29, June 3, 1991 at 3; 'L'lntérét du canada...est plus complexe et
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Canada to not participate in the Agreement, it would probably lose in terms of

investment since establishing an enterprise in the United States would lead to

preferential market access for the U.S. based enterprise in the two countries.

Further, ttlis precedent could isolate Canada from the southern expansion of the

Agreement to the tip of Argentina should this ever happen.412 It is in Canada's

best interest to be a full Party to the Agreement, face the challenge of Mexico and

see that its interests are defended.

2) The Objectives of Each Country in NAFTA with Respect to FDI413

Canada and the United States have many common Interests with

regards to a Iiberalized foreigninvestment regime in Mexico. The abandonment

of its restrictive.ownership policy and excluded economic activities in favour of an

indirect", Ministry of Finance, International Economie Relations Division, "Le Canada face à un
Accord Commercial Mexique-États-Unis", (Ottawa: July 1990) at 19; Investment Canada, Les
Ntgociations Canada·E. u'-Mexique sur le Libre-Échange: la justi[u;alian et la dimension investissement,
(Investment Canada: Ottawa, August 1990) (Ieaflet) at 1 and 6; M. Han, A North Amerü:an Free
Trade Agreement - The Strategie Implicalian for Canada, (Center for Trade, Pollcy and Law: Ottawa,
1990) at 77 and Cf.; R. Wonnacotl, u'S. Hub-and.Spoke BUateral and the MultUateral Trading System,
Commentary 23, (C.D. Howe Instltute: Toronto, Oetober 1990); R. Wonacoll, The Economies of
Overlapping Free Trade Areas and the Mexkan Challenge, (Canadian-American Committee: Toronto,
1991). Contra R. Grispun, "North American Free Trade Area: A Critical Economie Pellipective",
(Canadian Center for Policy Alternatives, York U.: Nonh York (OnL), September 1991) at 9; T. O.
HuegIin, "Shoudn't we be Asking Our.;elve5 Why Not ?", (Oplians Politiques: May 1991) at 13.

412 This approaeh, quaIified as "hub and spoke", would lead to the United States entering into
a series of bllateral Free Trade with Latin America countries to the detriment of the continents
overall trade. Wonnacotl, The Economies ofOverlappingFree Trode Areas and the Mexkan Challenge,
supra, note 411 at 22 and Cf. An accession elause should be ineluded in NAFTA to facilitate this
extension. [Telephone interview with Mexican NAFTA official, Mexico, held Mareh 25, 1992)

413 The assessment of the interest of the panies is essentlally founded 011 the interviews whieh
were condueted by the author at three different periOlls of the negotiations and as weil on the basis
of declarations of scholalli and diplomats at various conferences. Access to specifie information was
denied by ail Parties to the negotiation.
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open regime is in the interest of both countries, especially the United States. In

a peculiar way Mexico and Canada also share an interest in the field of FOI. They

both need to preserve control over FOI given the importance, the role played and

the dominance of U.S. investment on their territory. Beyond these common

grounds, each country has specifie interests in the field of investments.

MEXICO

The level of Mexican investment in the U.S. is very low and is negligible

in Canada. For that matter, Mexico does not have much to gain in the short or

medium term trom a greater Iiberalization of FOI measures existing in the United

States and Canada. The U.S. foreign investment regime, though net without

restrictions, is incomparable to that of Mexico. In this context, the Mexican

negotiators should not aspire to gain more than a "grandtathering" of ail the

existing measures impeding investments in the U.S. This would be accomplished

in the same manner as in the FTA with respect to Canada, thus treezing the

maximum level of investment restrictions in the United States in favour of Mexico

as it is today.

On the other hand Mexico might seek to obtain trom Canada a

"grandfathering" of the existing legislation and an extension of the provisions of

the FTA beneficial to the United States. The increased threshold for review by

Investment Canada would be extended to NAFTA for Mexico's benefit. Given its

opening to FOI in response to the C(~l1adian and American demands, Mexico

might manage to have the FTA provisions on Canada extended in this way in
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NAFTA. This would preserve a single standard of "national treatmenf' for ail three

Parties to the NAFTA. Having double standards for Mexico and the United States

for FOI in Canada leads to an awkward, possibly discriminatory situation.

Mexico's position on FOI is chiefly defensive. It has stated publically its

desire to preserve its constitutional integrity, i.e. the Calvo clause and the

territorial restrictions. However, as it was the case for Canada in the FTA, a

substantive Iiberalization of its investment provisions is part of the priee to pay in

order to acquire free access to the lucrative U.S. market for its exports. Thus, the

aim of Mexico is twofold. First, it wishes to preserve as much as possible its

control over FOI by the "grandfathering" of existing legislation. Even though many

restricted sectors will be opened to FOI with NAFTA, this can be accomplished

by the regulatory power of the Foreign Investment Review Commission,

performance requirements and low levels of investment commanding review.

Secondly, it will extort maximum retums out of each concession. Of course, this

second aim can be attributed to ail Parties involved in NAFTA. Vet, its relative

importance for Mexico is greater given the number of concessions that can be

given in the field of FOI because of the numerous investment restrictions as

described in the preceding chapters.

ln the case of the American and Canadian maquiladoras Mexico will try

to obtain the maximum period of time for their Integration in the national economy.

Ouring this transition period, it Is in Mexico's interest that maquiladoras continue

to export since they are an important source of foreign currency. This could be

fulfilled by maintaining exports requirement and subjecting the production of the

maquiladoras sold inside the country to regular duties. At the same time, Mexico
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will strive to lower the American tax on the value·added of the assembled product

and to have the NAFTA rules of origin applied to the maquiladoras production.

That is an improvement to the present 100% American content requlrement to

benefit of the Tariff Schedule 9807.00 duty free entry. Applying during the

transition period NAFTA rules of origin would enable the integration of Mexican

parts in the assembled product without having to pay duty when the product is

re-entering the United States. Mexico, however, recognizes that integrating the

American and Canadian maquiladoras in the national economy in the advent of

NAFTA is inevitable after the transitional implementation period.

As to maquiladoras operated by non·Party nationals, Mexico wants the .

existing regime "grandtathered" in NAFTA given their importance to its economy.

The existing maquiladoras would still be required to export their production. This

would preserve one of Mexico's main sources of hard currency. After NAFTA,

third party foreign investors would still have the option between a maqui/adora

and "standard" FOI. The advantage of the maquiladora for the foreign investor is

the absence of requirements that he must meet for its implementation.414 For

Mexico, keeping the maquiladora program leaves opportunities to the investor

and guarantees a source of foreign exchange.

UNITED STATES

The United States probably has the highest hopes for investment

4t4 The absence of requirements is a small advantage compared with aeeess to North American
markets with lowcr American content requircmcnL Nonctheless, Mexico's position is that the
maquiladora program should be "grandfathcred" in NAFrA
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Iiberalization in NAFTA. Americans are the largest investors in Canada and Mexico

yet they impose the fewest restrictions on foreign investment in their country. The

Americans have separate ambitions with respect to investment provisions of

NAFTA for each of its neighbours. For Canada, the United States will attempt to

make changes to the Chapter 16 of the FTA. The Investment Canada Act,

grandfathered nearly totally by the FTA, remains an impediment to American

investment even though the threshold for review now stands at 150 million dollars.

The U.S. is Iikely to demand a substantial increase of the present FTA threshold

for review.415 The reduction of the scope, if not the abolition, of the cultural

industry exclusion to FOI in Canada will be sought as a concession trom Canada.

The U.S. will also try to obtain more concessions in the energy sector trom

Canada to reduce the restrictions imposed on American investors.416

The interests of the United States in Mexico's opening of FOI are far

reaching. The two countries have been distant neighbours for too long. Now the

United States wants to seize the unique opportunity that NAFTA provides to gain

secure access for American FOI to this market ln this respect, large concessions

in the investment regime will be required by the Americans before any agreement

be signed. The concessions pursued will be made on the basis of national

treatment with a minimum of acceptable deviations. Thus the principle of national

treatment, a foundation of the FTA, will also be central to NAFTA.417 The stakes

415 ln 1988, American Invested 6.7 billion dollars to acquire exlstlng canadian buslnesses. ThIs
Impressive figure Is dimlnlshed, to canada's advantage, by the Cact that thls amount represented in
total only 17 transactions. On average, this means that each transaction was worth 395 million which
is weil above the current FrA threshold Cor review. Raby, supra, note 328 at 422-

416 [Interview w1th R. Frisbie, supra, note 110]

417 FrA, supra, note 7, art. SOI.
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are high for the U.S. given the opportunities that preferential access to the

Mexican market would engender. National treatment will be a major issue for

Mexico that would require substantial changes in its laws and traditions.

Discrimination on the basis of nationality has been enshrined in the Mexican

Constitution for the past 75 years with respect to property ownership, energy,

mining and other sectors of economic activity.

The goal of the United States Is to secure both the access of FDI in

Mexico and the reforms that the 1989 Regulations have undertaken.418 The

1989 Regulations can be reversed by a simple presidential decree. Securing the

reforms will be realized by amending the Constitution and enacting new law or

substantial amendments to the Foreign Investment Law in Mexico. These changes

would be ensured by the binding nature of NAFTA. In their search for a more

secure investment environment, the United States will request that the Calvo

Clause of the Mexican Constitution which forbids recourse to foreign tribunals Qr

diplomatie protection in the settlement of private disputes be abolished outrlght.

If disputes arising trom investment can not be solved through the Independent

tribunal to emerge out of NAFTA, then the security surrounding foreign

investments simply evaporates.

As for the increased access of American FOI to the Mexican market, the

United States will seek the reduction of the number of sectors restricted to foreign

investment by the Foreign Investment Law. The 141 sectors where investment is

controliad or Iimited by a potential review of the Commission are considered

418 "Foreign Investment in NAFTA: A V.S. Perspective", (1992) Business Mexico 24 (Special
Edition).
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inconsistent with the restriction of foreign participation in only eight sectors of the

U.S. economy. Uttle consideration is given to the Mexican Constitutional

restrictions on foreign investment by the American negotiating team as the

Mexican Constitution has been amended over 57 times since 1917.419 ln

addition to this general Iiberalization, specifie agreements will need to be

hammered out by the negotiators with respect to investments in the financial

services, the transport and automobile sectors as the U.S. interest in these

sectors is high and the restrictive regulations.420

They will also try to Iimit ttle powers of the Foreign Investment Review

Commission to a minimum. The Commission's revision powers act as a barrier
.

to the free flow of investment. For that matter, the Americans will try to either

abolish the Commission or obtain a very high threshold of review as it was the

case in the FTA for Investment Canada. Also, the criteria on which the

Commission bases its decisions as stipulated in the Foreign Investment Law are

unacceptable to the United States. In their present form these criteria are

predisposed to favour Latin American countries and are too broad. This needs

to be modified if the Commission is maintained.

The Americans will also strive to obtain further Iiberalization of the foreign

investments which are presently admitted to Mexico without review. They are

419 [Interview with R. Frisbie, supra, note 110); [Interview with Canadian Official, International
Economie Relations Depanmenl, Ministry of Finance (Canada), held in Ottawa February 23, 1992).
A Iist of the constitutional amendments is found in: Constitutions of the Countries of the World
(Mexico), supra, note 19.

420 sec the lener to the VSITC of the Comminee on Ways and Mcans, V.S. House of
Representatives dated August 27, 1991 in: Ru/es ofOrigin Re/aled 10 NAFTA and Ihe North American
AUlomotive lndustry, supra, note 161 at A·2,
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presently admitted in reserved economic sectors if they meet six pre-set

conditions. One of the major irritants amongst these conditions is the need for a

balanced foreign exchange balance during the first three years of operations.

Such prerequisites are inconsistent with national treatment.

The provisions of territorial limitations are incompatible with the national

treatment principle. It is Iikely that the American negotiators will ask for full

ownership rights in the lands now excluded trom foreign ownership. However, this

would mean another major constitutional change for Mexico. For this reason the

United States are willing to accept a strenthening of the actual Mexican land trust

regime. The granting of such ownership or increased rights to American

investors would bring more security to the investor doing business in Mexico.

As for the maquiladoras, it is in the United States' interest that they

become able to sell their production on the Mexican market without any

restrictions other than the duty on the value of the unassembled product. This is

particularly important in the tightly regulated Mexican automobile market. The

duties would be phased out gradually following the phasing out of the duties as

scheduled by the Parties to NAFTA. The American operators of maquiladoras,

with the advent of NAFTA, will naturally integrate themselves to the Me;<ican

economy and continue their operations. However, the Americans want to see the

maquiladora program discontinued after NAFTA. This would ensure the respect

of the principles regarding duty exemptions and the special programs that are

now part of the FTA's chapter four on duty provisions.

Finally, again in order to Iiberalize access to investment and secure the
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investors, the U.S. will push for the abandon by Mexico of its foreign exchange

regulations to ease free repatriation of profits. The maintenance of non

discriminatory taxation of income will be pursued by the U.S. along with the

related measures and exceptions that are part of the FTA.

CANADA

Canada's objective in the field of FOI and NAFTA are twofold. On one

hand, it wants to maintain the balance struck with the United States ln the FTA.

On the other hand it wants to pursue further Iiberalization of Mexico's FOI

restrictions as does the United States. As to the FTA, Canada maintained an

asymmetrical situation with regards to the legislation on FOI. Through the

"grandfathering" of existing measures on FOI in both countries, Canada assured

itself an open and free access for its investments in the United States. This is in

contrast with the preservation of the powers of revision, diminished but still

existing, of Investment Canada and the cultural and "national identity" exceptions.

80th countries kept most of their requirements in the other sectors with restricted

access to FOI. This balance is to the advantage of Canada given the guaranteed

access to the American market it gained with the FTA and the creation of a

binding dispute resolution tribunal. The cultural and "national identity" exceptions

were major political issues in Canada and a sine qua non condition to the

ratification of any free trade agreement. This reality is still present today which

places Canada in a defensive position with regards to FOI provisions in relation

to the United States.

The vision is different with Mexico as Canada's position is similar to that
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of the Americans. Even though the present level of Canadian investment in

Mexico is low, it is geared to grow with more Iiberalization of FDI regulations in

presently restricted sectors. Examples of sectors of particular interest to Canada

are telecommunications, generation of electricity and the mining sectors. For that

matter, it will striva in the same manner as the Americans to have ail the legislative

changes necessary that would Iiberalize and secure FDI in Mexico. This includes

adhering to the national treatment principle and the abandon of the Calvo Clause.

The territorial ownership restrictions in Mexico are not an important element of

Canada's demands in the negotiations since its interests are low and the trust

system is working weil. Canada would be satisfied with the maintenance of an

enhanced trust mechanism for foreign "ownership" of land in this area.

Where Canadian and the American positions are Iikely to differ is on the

role of the Foreign Investment Review Commission. In the flA, Canada kept the

Investment Canada Agency, ail of its regulatory powers, its broad criteria defining

the "net benefit" test for review and the exclusive nature of this review by the

exclusion of arbitration of the final decision. Canada should not seek to reduce

the role of the Commission to a minimum as the Americans are pushing for in the

case of Mexico. Canada's demands are more moderate, being a review threshold

lower than the Americans and for an emancipation of the criteria to be used in the

review process by the Commission. Canada is willing to allow for the discretionary

nature of the review process of the Commission as long as it is done in good

faith.
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B - Foreign Direct Investment Regulations in a NAFTA

1) NAFTA and Foreign Investment Regulations: Issues

An international trade and investment agreement such as NAFTA raises

six main issues that must be provided for. They are national treatment,

performance requirements. extraterrit')riality, investment incentives, dispute

settlement and related investment domains. These issues will be regulated by the

NAFTA chapter on investment. Provisions on ail six issues are not likely to be

included as the FTA did not regulate the issues of investment incentives or

eldraterritoriality.

As for investments themselves, the first core issue in the provisions of

a single NAFTA is national treatment. A guarantee that an investor of either Party

to the Agreement will benefit trom the same treatment as nationals is essential.

The possibility of discrimination against Parties would violate the very principle of

a liberalized investment regime. Nevertheless, "acceptable deviations" will have to

be encompassed in an agreement. These exemptions must be defined in precise

terms in order to limit interpretations contrary to the spirit of the accord. This

could be accomplished by "grandfathering" existing restrictions, allowing sectorial

restrictions or exemptions based on public policy, i.e. expropriation or national

security.
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The second issue is that of performance requirements.421 It is a

prerequisite that NAFTA delimits to what extent they are permissible and for what

purposes. In the case of the FTA, only trade-related performance requirements

were prohibited. For Mexico a flexible provision on this issue would ensure a

more profitable NAFTA.

The third issue is extraterritoriality.422 What will happen when laws and

policies governing the transnational corporation or its internai directives are in

conflict with the host countries laws and regulations? Currently, extraterritorial

application of laws and policies does not have precise rules as international

norms are not yet defined or accepted.423 The FTA did not deal with this

question. An agreement on this is not Iikely to occur because of the U.S.

reluctance to accept this concept although it is relevant with respect to a

Iiberalized investment regime.424

The fourth issue is investment incentives. This touches upon the delicate

and broader question of subsidies.42S The difficult issue of subsidies has yet

421 see the reflection on performance requiremenlS in a multilateral agreement of Grabam and
Krugman, supra, note 329 at 127.

422 see O.G. Oallemeyer. 'Foreign Policy and Expen Controls: How Will the canada-United
States Free Trade Agreement Accommodate tbe Ex\ra-Territorial Application ofUnited States Laws
to Canadian Experts of Goods and Tecbnology?' (1989) 19 Gee. J. lnt'l. & Comp. 1.. 565.

423 J.-G. castel, ExtraterrUoriolily in llllemationai Trode, (Bullerwonbs: Toronto, 1989).

424 ln tbe FTA, Canada \ried to dlscuss extraterritoriality issues but the United States refused
to enter tbat field. A Multilaterallnvestmelll Accord, supra, note 348 at 19.

42$ Mexico bas œased to subsidize many sectors of ilS economy following the 1982 crlsls and the
subsequent reversai ofpolicy. R. C. Siac, 'Ooes Mexico Subsidize Tao Mucb? Perceptions vs Reality',
Commcntary, (C.O. Howe Institute: Toronto, February 1992).
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to be resolved in the multilateral forum of the Uruguay Round negotiations or ln

the FTA itself. This fact will hamper the Parties in dealing with this question at a

trilaterallevel. Nevertheless, Mexico has a large debt to swap for investments and

fears of investment displacement are high in the U.S. and Canada.426

Investment incentives includes the difficult question of duty draw backs for re

exported goods. This question was resolved in an unsatisfactory manner as far

as Canada is concerned as duty drawbacks have been eliminated gradually in the

FTA. It will most probably be addressed once again ln NAFTA along with a few

investment incentives regulations.

The fifth issue is dispute settlement. This an inevitable question as Parties

to the agreement require a means of ensuring their rights. The preliminary issue

in that sense is Mexico's Calvo Clause contained in its Constitution. Beyond that,

the jurisdiction of the tribunal and the binding effect of its decisions are central to

NAFTA. With respect to investment, the analysis will be Iimited to the elements of

the investment scheme that should be included in the settlement of disputes

mechanism. The prospective analysis of the arbitration mechanism in itself

surpasses the aim of the present study.

The sixth issue is domains related to investment. What can be done with

the string of laws of general application which can be applied in a discriminatory

fashion? Antitrust laws, tax laws, intellectual property, competition policy, and the

monitoring of investments are domains related to investment. The FTA was silent

with respect to these provisions and the scope of NAFTA on these is as yet

unclear.

426 Response to Congress, supra, note 192, 384 at 1-15; Challenges ofNAFfA, supra, note 129.
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When considering potential NAFTA FDI regulations, we will assume that

only one agreement will be in force as this is the present aim of ail the Parties to

the negotiations. The FTA would be repealed since its contents would be

integrated into NAFTA. If two separate agreements were kept, serious legal

problems would arise with respect to the regime of law applicable for the

settlement of disputes and rules of origin. Furthermore in NAFTA specific chapters

will address the questions of investments in financial services, the automobile

industry and agriculture, areas which were settled or addressed in different parts

of the FTA. For that matter, our analysis will be focused on what is Iikely to be

included in the NAFTA's chapter on investmerrt relating to Mexico.

What should be the appropriate legal framework for investments? How

could the various'interests of Mexico be reconciled with those of Canada and the

United States? These elements are ail being discussed by the P~rties. The next

section is a possible answer to these questions based on the profound changes

that have shaken Mexico's attitude towards foreign investment through the recent

legislative changes previously analyzed, the legal background on investment in

Canada and the United States and the lessons that can be learned from the FTA.

2) Solutions: Finding the Right Equilibrium Between Various Interests

To estimate the proper equilibrium between the interests of the Parties

with respect to foreign direct investment provisions in an eventual NAFTA, we

must first look at the broader picture composing NAFTA. In particular the

developmental aspect of such an agreement should be considered due to the
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presence of Mexico. The FTA was concluded betwee.n two countries which share

considerable common bonds and slmilarities in culture and economy. For

Canada, beyond the trade and investment aspects, there was a need that the

FTA respect Canadian national identity and culture. This preoccupation Is

reflected ln the investment restrictions on cultural industries in the FTA.

The Mexico-U.S. economlc ties are similar in proportion to those between

Canada and the U.S. Mexican society and hlstory are as intertwined with the

people of the United States as Canada's are with the United States.427 Besides

these two common points, NAFTA appears to be a daring challenge to Canada,

the United States and Mexico. At stake is the saddling in of a culturally rlch but

economically underdeveloped country in the industrialized world. canada and the

United States are challenged by the mere tact that integrating the Mexican

economy is now rendered possible given the broad common legal and trade

policy framework. This comblnation yields a unique opportunity to build a new

economic, regional partnership for common economic growth.

Mexico having unilaterally endorsed in a sweeping way "industrialized

country standards" through the leadership of Presidents de la Madrid and Salinas,

it is now up to Canada and the United States to recognize the effort and give

Mexico a chanee. For the United States, this decision makes good "business

sense" given the past synergy of the maqui/adoras and the opportunities present

in Mexico. Canada finds Iimited commercial possibilities in Mexico with NAFTA. Its

decisien in favour of NAFTA is a bit hard pushed sinee NAFTA Is better than two

FTA's for Canada. Trade, net aid, will ultimately endeavour Mexico's development

427 S. Weintraub, A Marriage of Convenience, supra, note 401 at 11.
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and overall continental growth.

ln that sense, the challenge lies with Mexico as weil. Having reversed its

proportion of export income trom 70% on oil in 1982 to only 30% in 1990 creates

a large dependence on export markets. Wlth oil, the market is world-wide. Given

that 80% of ail Mexican exports go to the United States, this means that over half

of Mexico's export income depends on one single market This fact leaves few

trade policy options opened to Mexico. In between the hope of multilateral

concessions, southern regional integration with a stronger Latin American

Integration Association, the statu quo or a secured, guaranteed access to the

United States and Canada markets, the choice in favour of NAFTA appears

immediately. Wlth this choice, short-term development possibilities are much

higher for Mexico. This might also pave the way for Mure developing countries

of Latin America to join the agreement.

NAFTA, in order to be agreed upon, will need to correspond, at least

minimally, with the needs of ail Parties. Ali regulations on foreign investment in

Mexico, United States or Canada are in place to ensure the control of specific

seetors of the eC(,'1omy and to ensure that foreign investments will be beneficial

to the host country. The need for control varies trom one country to another. This

should be taken into account in NAFTA. Mexico has a greater need for control

given its economic situation than does Canada or the United States.

The FTA provisions on FDI are a reflection of the balancing of interests

,
i
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between Canada and the United States.428 We can see in the FTA that Canada

was able to retain the essentlal elements of Its political and economic concerns

by "grandfathering" existlng restrictions. Culture, energy and review of

acquisitions over 150 million dollars are important exemptions trom the national

treatment principle.429 The review of investments by Investment Canada on the

basis of the seven broad criteria of the ICA, which is not subject to appeal, gives

Canada an essential instrument for Its FDI policy.430 The fact that the

Americans accepted these deviations when at first the elimination of the revlew

agency was their goal shows that Mexico has some bargaining power.431

Canada's concerns wlth respect to investment were addressed and Mexico

should receive the same attention.

Foreign investment regulations in NAFTA will be successful If Mexico

keeps Its instruments of national economic policy as Canada did in the FTA.

Mexico has to be able to make Its internai policy choices w1thln the guidelines

established by NAFTA. Foreign investment being one of the essentlal parts of

President Salinas' new economic development policy, Mexico must have the

428 To preserve the exlstlng balance, chapter 16 of the FTA will be maintalned overall for
canada and the U.S.1n NAFTA Mexico bas few IntereslS ln the short and medium term w1th respect
to Investment regulatlons ln elther country. If changes are to occur, they will essentially result from
the negotlations and trade offs that canada and the United States will accomplish belWeen
themselves. The Canadlan restrictions on energy and, posslbly, culture, could be narrowed. The
cellIng for revlew could be raised If American flnancial services Industries are opened funher to
Canada. These trade-offs depend on the Intrlcacles of the negoliatlon process Includlng Mexlco's
strategie support to one or each other of the Parties. As a resull, only minor changes are likely to
occur ln the Investment provisions pertalnlng to Canada and the United States.

429 see Raby, supra, note 328 at 420 and If.

430 E. A Safarian, 'Direct lnvestment Strategies and the Canada·U.S. Free Trade Agreement'
ln: The Dynamics ofNonh A1w!rican rrad,e and Investmelll, supra, note 200, 147 at 153.

431 see the positive evaJuation for Canada of the FTA's PDI regulations ln IIgbt of the position
of the parties and ilS final outcome, by Raby, supra, nole 328 at 407, 419 and If.
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means to make sure that investments are beneficial to Mexico so that the country

does not become agiantmaqui/adora. For that purpose, the Mexican government

must retain instruments of national economic policy determination such as the

Foreign Investment Review Commission. The fact that the 1:389 Regulations

procure only partial openings in some sectors to foreigners, by way of neutral

shares or temporary investment trusts without voting rights, that it streamlined

rather than abolishing the Commission, demonstrates the will of Mexico to retain

some potential minimal control on FOI.

The conclusive FOI regulations in NAFTA should be similar in their

approach to the one used in the FTA. It is on that basis that we assess what

could be an acceptable balance of interests for ail Parties. What we will find in

NAFTA is the principle of national treatment, the consequent opening of a majority

of restricted sectors and substantial changes to the Foreign Investment Law.

Also, the review process will be modified, performance requirements will be

temporarily allowed, the scope of the dispute resolution mechanism will be

defined and related exceptions willl:'e included. Finally, special provisions will deal

with the maquiladoras to integrate them gradually into the Mexican economy. Ali

these changes will necessarily be executed by legislative amendments and

enactments of the Mexican Congress. Regulations susceptible to be modified by

a simple Presidential Decree would not be acceptable to Canada or the United

States.

NATIONAL TREATMENT AND DEVIATIONS

NAFTA provisions on investment will be based on the national treatment
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principle. It is the essence of a free trade agreement that an investor, national of

one Party, receive a treatment no less favourable then the one given to a national

of the host country. Ali restrictions imposed on foreigners in Mexico by the

Constitution and the Foreign Investment Law are in direct violation of the national

treatment principle. Some limitations on FDI being inevitably acceptable, NAFTA

will provide for deviations.

The first limitation is the exclusion of certain economic sectors from the

application of the national treatment principle. Mexico has insisted that ail

.constitutional restrictions were non negotiable. This demand should be granted

in NAFTA as the petroleum extraction and refining, basic petrochemical industry,

electricity, railroads and telegraph services constitute acceptable deviations given

Mexico's historic background. These industries are rooted in Mexican nationalism

and history.

Though Canada and especially the United States have huge interests in

these sectors, Mexico could not endorse an agreement stipulating otherwise. It

would be similar in impact to Canada giving away its restrictions on energy and

culture in NAFTA or the U.S. allowing free movement of persons. Keeping these

industries ensures that Mexico will retain total control over its most precious

resource. As compensation, Mexican concessions could be made by opening

related domains such as gas distribution, presently restricted to Mexican

nationals, and secondary petrochemical products, presently limited to 40% foreign

participation, to 100% foreign participation.
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Natural resource industries such as mining and minerai refining, fishing,

and forestry are limited to a maximum of 34% and 49% of foreign participation

under the 1989 Regulations. Though Mexico has longstanding national interests

in these sectors, they could be opened to foreign investors with a provision

protecting a minimum level of domestic ownership. The willingness of Mexico to

open these sectors is shown by the higher participation allowed through

temporary investment trusts by the 1989 Regulations. These trusts are temporary

as Mexico wishes to preserve Mure domestic ownership of its resources and

ensure at least minimum benefits to the country.

A minimum domestic ownership requirement would be acceptable to the

other parties as they already exist in Canada and partially in the U.S. These

exceptions to national treatment were granc:lfathered by the FTA. Such a policy

in NAFTA for Mexico would be an improvement for foreign investors in

comparison to the present temporary investment trusts. After NAFTA, the

beneficiaries of these trust would have the opportunity of transtorming their

certificates for full participation shares at fair market value.

Transportation, aviation and financial service industries are nowrestricted

to Mexican nationals by the Foreign Investment Law and the 1989 Regulations.

These sectors should be opened partially by granting limited foreign participation

rights. The other Parties both have regulations in these domains to the same

effect. The extent of foreign ownership allowed and the precise method of

controlling their participation will be determined according to sectoral negotiations.

ln the case of the financial service industry, foreign investois are likely to be given

a specifie market share. Although Mexico will preserve domestic ownership, it
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maybe will be required to allow higher levels than its counterparts given Its

technology needs, its desire to attract foreign investors and the maintenance of

its constitutional limitations.

These measures fail to cover ail the presently restricted sectors. FDI in

the car, trucks, firearms, fireworks, river transportation and telecommunications

sectors are now Iimited to foreign ownership rates of 40% and 49%. Foreign

participation is unlimited in the fields of construction, drilling, school services,

agriculture, newspaper and magazine publishing, legal, accounting and securities

services but prior review and authorization of the Commission is necessary before

an investment can be made. Ail these remaining sectors would be opened in

NAFTA to 100% foreign participation with a few exceptions.

These exceptions would be provided for the car and truck industry, now

Iimited to 40% foreign participation..The exceptions will be defined in the specifie

chapter relating ta this sector in NAFTA.432 A higher rate of foreign

participation is foreseeable but it depends on the agreement reached for this

particular sector rather than the own equilibrium of FOI provisions. The same is

true for the legal, accounting and securities counselling services and agriculture

where 100% FOI is allowed after review from the Commission. The NAFTA

sectoral negotiations on services and agricultural matters will determine the

admissible level and conditions for FOI.

432 The automobile industry is one of Ibe tbree major issues wbere tbe final negoliations are nol
progressing satisfaetorlly as eacb Panies bas opposing views. [Telepbone inlerview wilh a Mexican
NAFTA Official, SECOFI - Mexico, beld Marcb 26, 1992)
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The Iiberalization of the previously Iimited foreign participation sectors

poses a problem for the Mure of the special neutral "N" shares and the

temporary investment trusts. Their aim was to allow foreign investment above the

prescribed Iimits without any voting rights for the investor in these sectors. Wlth

the allowable foreign ownership in mining, transport, aviation and financial

services increasing with NAFTA, part of the temporary investment trusts and the

"N" shares of the 1989 Regulations will become obsolete. The trusts and shares

could be transformed into normal shares carrying full voting rights for the investor.

If such a transfer would give a higher stake than provided for by the new rules,

the normal participating shares couId be distributed on a pro rata basis to the

investor. The remainder of the shares or trust certificates would still belong to the

foreign investor. The system of temporary investment trusts and "N" shares would

thus be maintained by Mexico for investments above the minimum domestic

ownership javel.

These measures mean the ultimate surrendering of Mexico's minority FDI

policy. The relinquishing of the longstanding 49% maximum foreign participation

rule was begun with the reforms rendered by the 1989 Regulations. Thus Mexico

would be willing to accept these changes, given the elimination of the review in

many sectors which has already occured with the 1989 Regulations. These

measures, with the exception of the preservation of the constitutionallimitations,

correspond by and large to the objectives of Canada and the United States in

NAFTA. As stated before, provisions fOi a minimum Mexican domestic ownership

for the exploitation of natural resources is an acceptable deviation trom the

national treatment principle since both countries have laws to this effect.
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This sectoralliberalization would entrench Mexico's reforms in a binding

agreement. It would adjust Mexico's sectoral restrictions to close to what Is found

in the U.S. and Canada proportionally. An adjustment period might be necessary

for the implementation of the new rules in order to the let the market adjust. The

reduction of one hundred and forly-one restricted sectors to roughly fifteen forms

a significant concession on Mexico's part. In return however, concessions with

respect to the review process and transfer of technology requirements on the part

of Americans and Canadians are essential.

CHANGES IN THE FOREIGN INVESTMENT LAW

The Foreign Investment Law will not survive NAFTA. A totally new law is

now being prepared to adjust Mexico's FDI regime to NAFTA and Mexlco's new

economic policy. The repeal of the Transfer of Technology Law in May 1991 with

the enactment of the new Law on Promotion and Protection of Intellectual

Propel"Y demonstrates this possibility. In the new investment law, the main

concepts of review and control of FDI would be maintained. The 1989

Regulations, curtailed to NAFTA's provisions, would be integrated into the revised

law. Again in the 1989 Regulations we find the source of balance to the interest

of the Parties. They turnish an insight on the extent of Mexico's willingness to

modify its policy. These modifications, apart trom the opening of the restricted

sectors as mentioned before, touch upon the Foreign Investment Review

Commission, the review process and the land trusts.

The Foreign Investment Review Commission should be "grandfathered"

in NAFTA as Investment Canada was in the FTA. Mexico requires a higher degree
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of control on FDI than Canada does. This assertion is made on the basis of

Mexico's traditions and on the importance that FDI is to play in Mexico's

economic policy and development by bringing technology and capital in the

country. The Commission Is a useful means for Mexico to make sure that Mexico

reaps part of the benefits of the FDI on its territory as it retains the flexibility to

implement its economic policy on FDI.

The 1989 Regulations, by limiting the Commission's discretionary

powers, did not modify its ultimate goal. The existence and role of the Foreign

Investment Review Commission being assured, what must be addressed by
•

NAFTA are which investments are subject to review, the threshold, the preliminary

conditions and the criteria the Commission may base its decision upon in the

review process.

Direct acquisitions and the establishment of new businesses should be

subject to the review of the Commission as Mexico must make sure that FDI

benefits the country. This far-reaching proposai would be tempered by the

threshold triggering the review process and the criteria to be used by the

Commission. This is possible given the opening of nearly ail previously restricted

economic sectors to foreigners. The FTA experience where Canada managed to

maintain its review board in exchange for high thresholds for review supports this

assertion as weil.

(

As for indirectacquisitions, Mexico could concede, as did Canada in the

FTA, a graduai phasing out of the requirement for review. This would be a useful

bargaining chip to compensate for the other deviations from national treatment
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that Mexico needs. The absence of review in the case of indirect acquisition would

not be a great threat to Mexico's economy. With the exception of the

maquiladoras, few Mexican corporations have, at the time being, a dominant

foreign participation. For this reason, the possibilities of indirect acquisition of a

major Mexican corporation are low. Additionally, in the event of an indirect

acquisition, the new owner would still be bound by the obligations that the

Mexican foreign·owned corporation had undertaken in order to be allowed to

operate in Mexico.

ln the case of new business establishments, two thresholds for review

would be possible in NAFTA. An indicator of the threshold level can be found in

the 1989 Regulations. Direct investments in unrestricted sectors of up to 100

million $US are allowed If five preliminary conditions are met.433 The first

possibility is to preserve the 100 million US$ level for review. A new business

establishment would, however, be required to meet ail the existing preliminary

conditions with the exception of a balanced foreign exchange. This requirement

is the one investors find the hardest to fulfill. American investors will pressure the

Administration for the deletion of this condition in NAFTA. Below the threshold,

investments would receive automatic approval and benefit from the existing

presumption to the effect that the investment fulfills the preliminary conditions.

Wrth this first possibility Mexico is assured of a minimum benefit of ail investments.

Major investments would still be subject to a full review thus providlng Mexico

flexibility in its approach to FOI.

433 See supra, Chapter 2, Section A (2). TIte live conditions are extemal Iinancing or the
invesunenl, locating outside overindustrialized areas, maintaining a balanCCll roreign exchange budget
the firstthree years or operation, generating employment, using adequate technology and observing
environmental Iaws.
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The second possibility is to eliminate the preliminary conditions but

malntaining a lower threshold trlggering review. The exact level will depend on

the negotiations as Mexico wants to attract and keep control of forelgn investment

and Canada and the United States want to have free and secure access for theïr

investments in Mexico. Investments below that level would only be subject to a

monitoring provision such as the Canadian notification procedure. This second

possibility might be of more interest to Canada and the United States given the

absence of preliminary conditions. It still maintains Mexico's options for Mure

investment policies and technology requirements on large investments.

For direct acquisitions, the level for review could be of equivalent or

higher proportion to the level provided for in the FTA for Canada. The 150 million

dollar mark for revlew for direct acquisitions meant that 600 Canadian

corporations representing two-thirds of the t(jlal assets of the Canadian economy

were subject to review in the event of acquisition by an American.434 A

threshold level proportional/y equivalent to the one that Canada has in the FTA

would ensure Mexico a safeguard of its economic sovereignty and assets gained

over years of protectionism. However. the Americans might succeed in

pressuring Canada to raise the current 150 million dollar mark in NAFTA. If this

is the case, Mexico will need to fight seriously in the negotiations to preserve a

adequate level of review.

The criteria on which the Commission bases its decisions as stated in

the Foreign Investment Law must be modified. Without modifications, the review

434 This ligure might seem very low and a blow to Canada's sovereignry. However. in value most
oC the direct acquisitions that accur are over thal level since that market is the most interesting Cor
mergers and acquisitions. Raby, supra, nOie 328 at 422.
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process would be undertaken based on criteria foreign ta the nature of a free

trade agreement. The criteria have not been modified slnce 1973. The

incompatibilities lie with the central principle of national treatment. Elements of

review such as the complementarlty of foreign ta national investment, the

prohibition of investment in fields adequately covered by Mexican business

enterprises, the diversification of sources of investment, mandatory local supply

sourcing, the need ta foster Latin American regional integration, the extent ta

which the foreign investor is identified with the country's interest are criteria

incompatible with free trade.

The other criteria of the Law should be "grandfathered". They are: the

effect of the investment on the balance of payments, on employment and training,

on competition, productivlty, the sources of financing, the contribution ta

economically less developed zones, technology and development and ''the extent

ta which [the investment] complies with, and contributes ta the achievement of

national development policy objectives".435 These criteria are in line with what

was accepted by the United States in the FTA, with the additional criteria

respecting the general effect on the foreign exchange balance of the Mexican

economy of the investment. This represents the equivalent of the "net benefit" test

for Mexico. Wtth these criteria, the Mexican government keeps the necessary

margin ta preserve and implement its national policies.

The final element of the Foreign Investment Law that will be reformed

with NAFTA is the land trust regime. The constitutional exclusion of foreign

property ownership in the area 50km along the shores and 100km along borders

435 Foreign Investment LAw, supra, note 3, an. 13.
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is incompatible with the national treatment principle concealed in NAFTA.

However, this provisk' will be "grandfathered" since it can be avoided through

the Mexican land trust regime. This regime, described earlier, is working in a

satisfactory manner for investors. In order to contribute further to a secure

environment for foreign investors, the revamped land trust regime of the 1989

Regulations would be integrated and improved in the new foreign investment law.

An improvement for foreign investors would be the automatic issuance of non·

nominative land trusts for an indefinite period. This would require the abolition of

the renewable thirty year trust period, of the requirements for a nominative land

trust and review by the Commission for land trusts on properties over 20 acres.

This solution is acceptable to ail Parties of NAFTA. Mexico could thus

avoid politically difficutt modifications to its Constitution. Further Iiberallzation of the

land trust regime will be beneficial to the country since it will increase the

confidence of foreign investors without prejudice to Mexico's control of FDI. For

the United States and Canada, these new provisions are acceptable given the

past success of these land trusts. The guaranteed and unrestricted right of

establishment in the prohibited zone is sufficient for the needs of their investors

as it approximates full ownership rights.

PERFORMANCE REQUIREMENTS

Performance requirements are a key issue for Mexico as it wants to

retain the benefits of foreign investment as much as it wants to attract it. WIth

clear rules on performance requirement standards, Mexico would ensure that the

investment will promote development: transfer of technology, personnel training,
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minimum export levels are a few of these elements. Performance requirements

would give Mexico a minimum guarantee of benefits for its economy and people.

ln NAFTA, as in the FTA, a distinction should be made between trade-related

performance requirements and other performance requirements.

ln the FTA ail trade-related performance requirements were banned. With

Mexico's level of development being so different from its Partners, trade-related

performance requirements are a possibility. They would be enforceable with

respect to the investments subject to review by the Commission. These

requirements would be granted in NAFTA for a Iimited period of time, such as the

implementation period, in order to give Mexico a better chance to pursue its

economic development. At the end of that period, trade-related performance

requirements would be banned. The permissible trade-related performance

requirements would have to be in line with the GAIT provisions. Compulsory

minimum domestic sourcing of produets, for example, would be contrary to GATI.

As a whole, the final outcome of trade-related performance requirements in

NAFTA will depend upon the Parties but also upon GATT's Uruguay Round Trade

Related Investment Measures' negotiations.

As to the other performance requirements, the former Foreign Investment

Law and the Transfer of Technology Law imposed performance requirements in

a non-transparent fashion through the Commission's review of investments and

contracts involving intellectual property. The penalties were very stiff in the event

of a violation of these laws. These measures have been reduced with the repaal

of the Transfer of Technology Law replaced by the Law on Promotion and
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Protection of Inte/lectual Property. In NAFTA, Mexico should retain its right to

impose transfer of technology and localemployment requirements for investments

subject to review. Mexico has a distinct need for advanced technology because

of its development level and the gap created by its previous import substitution

policy.

These performance requirements should be acceptable in NAFTA since

the trade-related performance requirements would be granted on a temporary

basis. Mexico would have sensibly Iiberalized ail sectors of the economy and

possibly eliminated the five conditions attached to 100% foreign ownership. The

possibility of imposlng trade-related performance requirements for a Iimited period

of time would give Mexico a chance to adapt itself to NAFTA. Continuoued

exports are essential for Mexico's economy. As Canada has reserved the right to

some performance requirements in the FTA, what was acceptable to the United

States in 1988 should still be acceptable four years later. Also, Mexico will find an

ally with Canada in defending its right to technology transters performance

requiremElnts. For these reasons, performance requirements will be a part of

NAFTA.

EXTRATERRITORIALITY

As to the extraterritorial affect of Antitrust laws, NAFTA, Iike the FTA, will

most probably not address this issue. The Americans are fiercely opposed to

entering into negotiations on this matter. Antitrust laws would be omitted trom the

scope of the agreement, with a small exception with respect to the creation of

monopolies which is in line with the FTA provisions. Neither Canada nor Mexico
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will be able to achieve a wider compromise on this question because of the

strong American opposition. A solution to this for Mexico is the unilateral

enactment of a law restraining the extraterritorial application of foreign laws on its

territory. Canada did so in 1985 with the enactment of the Foreign Extraterritorial

Measures Act.436

The only law which has an indirect extraterritorial effect that will be

addressed in NAFTA is the Ley deI Impuesto General de Importacion. •! '.._,

Mexican import licence schema will need to be relinquished since it contravenes

the essence of a free trade agreement. Actually, onll' 3% of goods imported are

submitted to the import Iicanca requirement, representing 20% of the total value

of imported goods into Mexico. The restrictions for the most part apply to food,

agricuftural products, and automobile parts. ft is Iikely that in NAFTA ail import

licences requirements will be abolished excapt tho€!'l relating to agricuftural and

food products. In those sectors, the United States and Canada have protective

measures of their own. The issue of agricuftural products as a whole is wider than

NAFTA and depends upon the outcome of the GATT and NAFTA's sectoral

negotiations.437 ln ar.:" case, for most of the foreign investors, import Iicanca

requirements on food products should not pose major impediments.438

436 Foreign Extraterritorial MelJSUl'U Act, S.c. 1984-85, c. 49.

437 L.T. Kuenzler, "Foreign Investment Opponunlties in the Mexican Agricultural Sector", (1992)
Business Mexico 44 (Special Edition).

438 F.K. SChwedel & K. Haley, "Foreign Investment in the Mexican food System", (1992) Business
Mexico 48 (Special Edition).
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INCENTIVES

As to incentives, the FTA did not address this issue other than by stating

that incentives should not be discriminatory or contrary to the spirit of the

Agreement. Incentives were not per se submitted to national treatment. The

inclusion of Mexico in a free trade agreement should not change this sit'Jation.

The new rules are two-sided as they would also Iimit Canada's and the U.S.'s

ability to promote investments. For that matter, if rules are to be provided in

NAFTA with respect to an incentives scheme, they are Iikely to be minimal as this

solution provides f1exibility to ail Parties unwilling tq compromise on this issue. At

this time, however, no special regulation on incentive measures is planned in

NAFTA. The issue is being discussed at the multilateral level in the TRIM's

negotiations of the GATT.

ln any event, Mexico has an interest in seeing an extra clause added

whereby its debt-for-equity swap program would be "grandfathered". These

swaps could eventually be deemed investment incentives contrary to the spirit of

the agreement. This would be the case, for example, if a swap to a third country

would be judged discriminatory or a disguised restriction on the benefits of the

investment provisions of NAFTA. Though a conflict is unlikely. the

"grandtathering" of debt-for-equity-swaps would secure Mexico's right to maintain

its program. This is an important element for Mexico's Mure economic

development strategy.
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DISPUTE RESOLUTION

Disputes relating to investments should be submltted to the trinational

tribunal that will emerge from NAFTA.439 A notable exception to this rule would

be the stipulation that the decisions of the Commission would not be subject to

arbitration or review. This solution would be similar to what was concluded

between Canada and the United States in the FTA. It is necessary to ensure fair

treatment for investors of either Party in case of dispute, yet also to allow Mexico

to exercise its discretion. The Commission must determine on its own which

investments are beneficial according to the new criteria. This ensures that

Mexico's policy choices can be implemented through the Commission without

foreign intrusion into the process. This shouid be acceptable for ail parties to

NAFTA as was the case in the FTA.

Under the pressure of American and Canadian demands to establish an

effective Tribunal we believe that Mexico will be required to relinquish the Calvo

Clause in its Constitution.440 The Calvo Clause is completely incompatible with

NAFTA since it precludes access to governmental protection to secure private

claims and international arbitration. The FTA experience shows the importance of

439 The nature of this tribunal is yet unclear as it is one of tbe last elements retarding tbe
successful negotlatlon of NAFI'A. (Telepbone interview w1tb Mexiean Official, NAFI'A Office,
SECOFl. Mexico, beld Marcb 17. 1992). Analysis of possible dispute resolution mecbanism L~

beyond Ibe scope of Ibis Ibesis.

440 The issue of Ibe arbitration tribunal and Ibe Mexiean calvo Clause is one of tbe tbrec major
points ofdisagreement in Ibe final stage of negotiations as Mexico refuses to modify its COnstitution.
Acceptable solutions bave yet to he found. [Interview w11b Mexlean NAFI'A Official. supra, note
432)
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an effective binational tribunal for the settlement of disputes.441 It does not

correspond to the modern day reality where international business transactions

occur daily and thus require a minimum level of security for the parties to a

transaction. In addition, a promise to repeal the Calvo Clause could be a good

bargaining chip for Mexico. It would satisfy the demands of the United States and

Canada while affecting little change in reality to the legal environment.

The question of a forum conveniens for the settlement of international

disputes has been the object of many cases in international law, which have

emerged alongside the recognition of the' sovereignty of States over natural

resources within their territory.442 The international jurisprudence, with one

exception,443 has given little effect to these "Calvo Clauses" as they were

considered contrary to international law.444 Consequently, abandoning the

Calvo Clause will not be dramatic for Mexico from a legal point of view. A

constitutional modification to this effect would render possible the creation of an

effective and binding trinational tribunal in NAFTA. It would be surprisina if

Canada and the United States settle for anything less.

441 R.P. Parker, "Dispute Seulement in the GAIT and canada·U.S. Free Trade Agreement"
(1989) 23 J. World Trade 83.

442 See Texaco.Calsiatic, supra, note 61 and the remarks on the New International Economie
Order supra, note 61.

443 The Libyan American OU Company (Liamco) v. Republic ofLibya, reproduced in (1981) 30
I.L.M. 20. On this decision, see P. Rambaud, "Un arbitrage pétrolier: la sentence Uamco" (1980)
26 Annuain Français de Droil Inlemtltional 274.

444 See D. Rosenberg. La principe de la souverainli permanente des ÉlalS sur leurs ressources
naturel/es, COU. Bibliothèque de Droit International, (L.G.DJ.: Paris, 1983); B. Stem. "Trois
arbitrages. un meme problème. trois solutions· Les Nationalisations Lybiennes devant l'arbitrage
international" (1980) Revue de l'Arbitrage 3.
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REi..ATED EXCEPTIONS

The related exceptions to national treatment will generally follow what

was achieved in the FTA. Public policy exemptions trom national treatment on the

basis of fiduciary, prudential, health, security or consumer protection interests, as

states the FTA, will be found in NAFTA. These departures trom national treatment

are acceptable in as much as they are truly founded on these principles. Clear

definitions of what are permissible public policy exemptions will benefit ail Parties.

This would prevent abuses against Mexico where these standards are sometimes

used as non-tariff barriers.

The right to expropriate will be recognized in NAFTA. Though a deviation

trom the national treatment principle, expropriation is a right inherent to

sovereignty. This right was explicitly recognized in the FTA. NAFTA will probably

integrate the same elements as in the FTA: the right to expropriate, providing the

expropriation is in the public interest, without discrimination and accompanied by

prompt, adequate and effective compensation, will be recognized. Given Mexico's

past history, rich in expropriations, it is possible that more precise rules on

compensation and '1air market value" will be incorporated in NAFTA.

Following the provisions of the FTA, a clause guaranteeing the free

transfer of profits, subject to laws of general application on bankruptcy, taxes,

criminal offenses and other such provisions will be included in NAFTA. In that

respect, the foreign exchange controls which are still in place should be abolished

by Mexico. The narrow difference between the controlled and the free market

justifies their abolition :n itself. Mexico has had atree foreign exchange market for
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a long time. The return to free exchange w"uld secure further foreign investors

without causing much political upheaval in Mexico. Such a measure would also

ensure the free repatriation of profrts as demanded by Canada and the United

States. A comprehensive NAFTA, after stating the principle of free repatriation,

may stipulate SOlli~ guidelines on foreign exchange controls in Mexico in order

to allow temporary controls on the free market when inflation is too high.

The final provisions may also include ail the other the elements that were

addressed in the FTA. NAFTA would allow monitoring of investments by

accumulation of routine information. The exclusion of taxation from the national

treatment principle would be in NAFTA in so far as it is non-discriminatory. These

measures, being essentially an extension of the FTA provisions to Mexico, would

be acceptable to ail Parties.

MAQUILADORAS

The maquiladora program will be repealed by NAFTA for American and

Canadian owners. The 100% export requirement that they require is contrary to

a the basic provisions of a free trade and investment agreement. The

maquiladoras will continue to operate but as normal corporations. Mexico will

need to change the I&w ~:1 maquiladoras to adjust its provisions so that they are

in line with NAFTA's provisions. The aim of these changes would be to submit

maquiladoras to the same legal regime which prevails for corporations operated

by foreign investors who are nationals of a member Party. In order to do this, the

necessary amendments would affect the temporary import licence scheme,

foreign exchange requirements and domestic sales permissions. The temporary

•
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import licence scheme would have to be repealed because the imported goods

the maquiladora use will not be subject to any restrictions at the end of the

phasing out period.

With NAFTA, American and Canadian maquiladoras would also be able

to serve the domestic Mexican market. In order to do this, Mexico will have to

amend the prevailing regime imposing authorization requirements. As weil, foreign

exchange requirements would be repealed as the tree transfer of profit provision

of NAFTA would apply to maquiladoras. However, given their nature, the sales on

the.domestic market would be subject to the same duties as regular exports

during a phasing out period. As a whole, these changes would ensure to the

existing maquiladoras the same treatment as any other corporation, thus aligning

them with the principle of national treatment.

,.
L.
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An exception te the integration of the maquiladoras to the normal

Mexican corporate environment will be provided for the maquiladoras operating

in the car industry. The Mure of these depends on the specifie agreement

reached for this dEllicate sector and the rules of origin provided NAFTA for in the

chapter on this sector.

The Mure of maquiladoras operated by third Parties is unclear.

Essentially, two contradictory possibilities are now being negotiated between

Mexico and the United States. The Mexicans want the program to continue. The

"post-NAFTA" maquiladoras owned by third parties would possibly benefit trom

the lower rules of origin but would still be required to export ail their production.

Their sales on the domestic market, when allowed, would be submitted to the
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same duties as regular exports. In turn, the United States wants the maquiladora

program to be terminated so that ail industries would be integrated and be able

to serve the Mexican market. The integration of the existing maquiladoras of third

parties could be more progressive than what was provided for American and

Canadian maquiladoras. This would prevent further growth of German, Japanese

and British maquiladoras on the border of the United States.

Wlth such new laws and regulations, ail the elements covered by the

FTA would be integrated in NAFTA. For Canada and the U.S., bilateral investment

provisions of the FTA regulating FOI would not change since chapter 16 of the

FTA would be essentially transposed in NAFTA. This is likely to happen if no

changes are made to the definition of cultural industries and to the provisions of

the FTA on energy. The thoroughly negotiated balance that led to the FTA in

1989 should still be valid today. Canada will devote its best efforts to preserve this

balance. Mexico should not interfere at this level because of its defensive position

on FOI.

The proposed amendments to Mexico's FOI regulation go much beyond

the liberalization of FOI that resulted trom the 1989 Regulations. The opening of

93% of the previously restricted sectors of the economy to foreign participation

is a sweeping change. A new law on foreign investment will have to be enacted

to integrate these modifications to the existing regime. This is the price that

Mexico must pay to enter into a North American Free Trade Agreement since

Canada and the United States want secure and guaranteed access to FOI in

Mexico.
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The aforementioned review thresholds, criteria and performance

requirements are useful tools of development for Mexico. Yet at the same time

they provide the necessary framework for an acceptable secure and free access

ta American investors. These new openings by Mexico will definitively seal and

confirm Mexico's will ta integrate itself into the modern economic system and

allow Mexico ta continue on its path ta economic growth.
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CONCLUSION

ln conclusion, Mexico's foreign direct investment regulations are a

reflection of Mexico's economic policy and a measure of its struggle for

development. These regulations aimed, until recently, to restrict foreign

investment in Mexico to a minority position and exclude it trom many other

sectors reserved to the State or Mexican nationals. Following the "guidelines" of

the New International Economie Order, most of the restrictions iri'lposed were in

the field of natural resources. Mexico wanted through these regulations to

preserve its economic sovereignty and reap a maximum of benefits trom the

exploitation of these resources. The tight FDI regulations and review process

achieved this goal as Mexico pursued impressive economic growth on its own.

The surrounding busineSl, legal environment, following the same policy,

helped in this sense to support Mexico's inner growth. Constitutional territorial

limitations, transfers of technology registration obligations and the import licence

scheme are a vibrant illustration of this system. Ail these elements presented

serious impediments to foreign investors.

After the 1982 debt crisis and the following stabilization period, Mexico

changed its policies as the previous policies were no longer viable. It has done

so in an unprecedented effort to adopt norms of industrialized countries and to

attract foreign capital and technology in a suffocating economy. Doing so

provided a new Iiberalized legal tramework for foreign investors. This is to their

advantage as majority participation, less restricted sectors to investment, Iimited

review process and high intellectual property protection provide security and



r··

1

1..

1

•..

159

facility to the entry of foreign investments (nto Mexico. However, we can perceive

from the temporary investment Iiberalization measures, that Mexico hopes to

preserve for the Mure some of the control and benefits it has enjoyed throughout

the period jJrior to the 1989 Regulations. This has prevented only a few people

from taking advantage of the new openings in Mexico as investment levels reach

record highs, especially in the securities-neutral shares market.

Amongst the FDI regulations of Mexico, the maquiladoras form a distinct

part as, with the 100",4 export requirement, maquiladoras do not interact with

Mexican society. For this reason, few limitations are imposed by Mexico upon

their establishment. Maquiladoras are an integral part of President Salinas'

reforms as they now represent the second most important sector. petroleum

being first. in the Mexican economy. They also open a window on NAFTA as they

represent virtual free trade between the United States and Mexico. This window,

with the notable exception of occupational health hazards and enviromental

standards, gives an optimistic view of Mure Iiberalization and Integration for the

United States and Mexico.

The positive maquiladoras experience and the new legal framework

implemented by President Salinas have rendered NAFTA possible. The integration

of Mexico's economy into those of the United States and Canada through a

binding trade agreement is a daring challenge to ail Parties involved. A

developing, newly industrialized country has modified its policies and laws to then

dare two members of the "elite" G-7 group to together Iiberalize further ail their

trade and investment relations. The United States reacted positively. Canada,

after realizing that its interests would be better served by being part of NAFTA,
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decided to join the negotiations. The aim of the negotiations is to finalize one

trade agreement ......;,ich would replace the existing FTA, encompassing the same

issues and intellectual property rights.

A NAFTA covering investments is possible if common ground can be

reached between ail Parties. The overview of the regulation of FOI in Canada and

the United States demonstrates the wide differences existing between U.S. and

Mexico's FOI regulations and the similarity between to Canada's and Mexico's

regulations. The United States has a few sectorial limitations and initiate a review

process only when national security could be endangered by an investment.

Canada has a cantral review agency and sectorial limitations. We leam trom the

FTA's provisions on investment, grandfathering existing limitations to national

treatment, that evel, with the wide differenees in the treatment of FOI in Canada

and the U.S., the latter have agreed to a binding bilateral FTA with Canada. Of

course, the Investment Canada Act was Iiberalized pursuant to the FTA. Vet, the

spirit of the Act was preserved as weil as Canada's national identity.

Investment Iiberalization will be a substantial part of the priee Mexico will

pay to achieve NAFTA. The interests of the United States in this respect are very

high sinee their Mexican investments are also high. This is also true, though to a

lesser extent, of Canada. Both countries seek to obtain secure national treatment

for their inve&10rs in Mexico. Such liberalization will be acceptable to Mexico as

long as it retains the neeessary elements to implement future policies on FOI and

it can ensure that some benefits will stay in Mexico. This could be done by the

enactment of a new law on foreign investment, preserving Mexican participation

in the sectors restricted by the Constitution, preserving minimum Mexican



1..

1:.

J
L.

r
I
l..

161

participation in natural resource sectors and reserving a narrowed discretionary

review process to the Foreign Investment Review Commission. Also, temporary

measures such as trade-related performance and foreign exchange requlrements

would be upheld durlng the transitional Implementation period of the Agreement.

However, territorial restrictions would be malntained. The msqui/sdoras and the

Calvo Clause would be abolished. The latter is totally incompatible with free

trade, the need for security and an Independent means for the settlement of

disputes.

At the time of writing, NAFTA negdtiations are now in thelr final stage. If

they do not result in an Agreement, they will have at least raised awareness on

Mexico's geographic and social situation and the numerous commercial

possibilities present in this blossoming markat. In the event that they lead to a

successful and acceptable Agreement, it will set an example and a precedent for

other developing countries, willing te pursue economic growth and development

through a Iiberalized trade and investment regime with industrialized countries.

This precedent will be the first step for turther expansion of the economic

liberalization of the Americas. It is hoped that this increased trade and investment,

secured by a regional agreement, will ultimately benefit the people by providing

them new opportullities and sustainable development for ail.
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A.NNEX 1

ELECTORAL RESULTS IN MEXICO
AND COMPOSITION OF THE CONGRESS

(source:Mexieo- A New Economie Profile)
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COMPOSITION Of THE CONGRESS
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ABREVIATIONS

Abs: Abstentionism
PCM: Mexican Communist Party
PSUM: Socialist Unified Party of Mexico
PMS: Socialist Mexican Party
PDM: Democratie Mexican Party
PSD: Social-Democratie Party
PFCRN: Cardenist Front of National Reconstruction Party
PARM: Authentic Party of the Mexican Revolution
PPS: Popular Socialist Party
PRT: Revolutionary Party of the Workers
PMT: Mexlcan Party of the Workers
PST: Socialist Party of the Workers
PAN: National Action Party
PRI: Revolutionary Institutional Party

Note:

Sorne of these parties have elther disappeared, lost their reglstry or
Integrated into other political organizatlons.
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ANNEX Il

TRILATERAL EXPORTS AND DUlY RATES

(source: Challenges of NAFTA)



~

u.s. Imports .nd M.rltet Sh...es rrom CIIn.à, Mexico .nd the Resl or Ihe World, by Commodlty. 1989

(nntal bJ M<llican Impon Vllue)

",.,

eom_ilJ Desalpllon M<llican CAIn. Shore R.....,r· 'l& or AlI Cumula.ive 'l& or AlI "or AD
Shore or or Impo<Uor WorIdShore M<llican 'l& or AIl Clnadi.D R.....,r.
Impo<U or eom_ilJ or Impo<U or Impo<U M<llican Impons WorId
Com-ilJ Com_ilJ Impo<U Impons

270900 Pell'Oieum 01'" mode 11.41 8.94 19.65 15.06 15.06 3.56 7.90

870323 ....,omobI... (piIlOll enli... > ISOO-JOOO cc) 3.J8 22.75 73.87 5.02 20.08 10.21 S.24

854430 'pl.Ion tririnl oeb _ ln vehlcks, lilUllr" de. 70.66 5.74 23.59 3.96 24.04 0.10 0.10

980100 ProdadJ or U.s. ret_med Ire.. beinl expot1. nesol 10.19 31.73 57.49 3.55 27.59 3.15 1.42

852810 T_1on reœ/ven. video mOllllon Incl projeeton 3B5 3.18 6\.27 2.89 30.48 0.08 0.36

852990 PlrU ror 1_1on reœ/ven Ind video monilon 34.87 5.18 5U5 2.35 32.83 0.11 0.29

090111 carree, not rouled. not decarreinl.ed 21.32 0.02 78.67 1.63 34.46 0.00 0.45

870324 "'ulomobl... (pislOll enlines > JOOO cc) 6.13 55.78 38.09 1.40 35.86 3.86 0.65

870821 sirety IeIl bd.. ror motor ..hldes 7\.80 12.57 15.63 1.37 37.23 0.07 0.02

710691 SI"" ln .nwro.ahl rOl1lll 55.67 35.90 8.43 1.27 38.50 0.25 0.01

&40734 Enai.... I""ri·llnillon (displldnl > 1000 cc) 22.04 46.17 31.79 1.24 39.74 0.79 0.13

870899 MOIor ..hlde ""rU nes 5.01 56.05 38.93 1.24 40.98 4.19 0.73

852721 Rldlo reœivets ror mOlor ..hldes 24.72 7.41 67.87 1.20 42.18 0.11 0.25

010290 Bovine, live "'CCp! pure·bred breedinl 43.17 56.73 0.10 1.07 43.25 0.42 0.00

030613 Shrim"" Ind pnwns. rnn.en.ln IheU or nol 17.33 0.45 82.22 \.05 44.30 0.01 0.37

847330 Plnl olt la:eaories or dlll procaslns machines 3.79 14.93 81.28 1.04 45.J4 1.24 1.68

854451 Elttlrie a>ndaclon (volliae or >80 bul ! 1000) 5U7 4.37 44.06 0.91 46.25 0.02 0.05

• Wh........nl Iuba""''''' have ba:n IUrqlled 10 Ihe 6-<11111 1...1, lhe description or one or lhe IUba""''''' is Ipplled 10 lhe __
Sourœ: Complillionl bJ Inveslmenl ClDldl Incl R.D. 1l00d Eoonomlcs lue. rrom U.s. Oepmmenl or Commerœ dill.
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u.s. Imporb and Market Sharu rrom Canada, Mexico and the Rest or the World, b1 Commodll1. 1989.

(nated by canadiaa Impon ..lue)

Commodlty Delaiptloa C4n.Slweof loi_a Red.o(· "of AlI C.maIlU... 'JI, of AlI 'JI, or AlI
Impcxu Slweor Wodd SIlare C4n.I..pcxu 'JI, or AIl Mexicln Rest or

Impcxuor of Impcxu or C4a. Impcxu WorlcI
Commodlty Commodity Impcxu Impcxu

810313 "'atomolJl!.. (piston ...1..... > 1500·3000 <IC) 22.75 3.38 73.87 10.21 10.21 5.02 8.24

870431 Trvcb (po powemI. OVW 5 5 lonnes) 63.84 1.63 34.53 5.28 15.49 0.45 0.71

480100 N.-.sprlnt. ln roIIo or.-. 97.67 0.03 2.30 4.98 20.47 0.01 0.0]

870899 MUlor ....1de palU nes 56.05 5.01 38.93 4.19 24.66 124 0.73

870324 ....,omoI>l... (piston "'&1- >3000 <IC) 55.~ 6.13 38.09 3.86 28.52 1.40 0.6S

270900 ret"""''' <lib, aud. 8.94 11.41 79.65 3.56 32.08 15.06 7.90

440710 ......ber. """II......(_) 98.85 0.61 0.53 3.13 3S31 0.07 0.00

980100 ProducIJ of US retamed al.... belnl copor1. ncsol 31.73 10.79 S7.49 3.IS 38.46 3.5S 1.42

470321 0 .......1_ pulp (IOda or .alpllal•• """ilera.., 96.58 0.04 337 2.24 40.70 0.00 0.02
b1eadled orseml_. nes)

271121 Natunl Cas. In aneous .Iate 99055 0.00 0.4S 1.79 4149 0.00 0.00

271000 Pet"""'" <lib, UI"'" than auc1. 12.16 0.9S 86.90 1.77 44.26 0.46 3.13

847330 ral1l a KCtsSNiei 0( data prooessin& mlChines 14.93 3.79 81.28 1.24 4So50 1.04 1.68

760120 A1umlaa.. a""""'lhl. alloyed 8S31 0.16 14.53 1.04 46054 0.01 0.04

710812 GoId ln uftWI"OU&hl rO'lnS. non·monelary 63.96 732 28.72 0.99 47.53 0.37 0.11

8S4211 Monolilhic Inl"lnted clrcullS, dllital 9.01 1.44 8905S 0.9S 48.48 0.50 2.3S

7S0210 Nad a""""'lh'. not alloyed 7O.so 0.00 29.so 0.92 49.40 0.00 0.10

8803JO AJrcnfi pans ... 30.58 0.66 68.76 0.86 SO.26 0.06 0.49

• Where .........a __ aurelaled 'a .he 6-<1i1i' leYd, 'he description or one of'he ........... is applied '0 .he .......
Sourœ: Compilatlonl by 1 canada and RD. lIond Ea>n<>mics lne. 1...... us. Depart.,..,. or Commeme dota.
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Mnkan Exporu lo lhe U.s. and Dut)' Rates, lm
(rubd bJ <IJlOfIYlIue)

- -_ ....

lf/IIo.

Coat_l'Y Oescriplloa" v_ of I.,pocu Mo. Dury Plid Mo. D1IlJ Plid Cdo Dury Plid Cd1I Oory Plid
rrom M<llico, bJ Il " of Dutillble Il'' of Toul Il " of Oo'illbIe .. 'J'of Toul
Coalmocllry Impons Impons Impocu "'pons
(USS-)

210900 PeI_m ails, <rUde 3,999.14 0.45 0.45 0.42 0.42

'870323 Au,omolIlles (pblon ....... > lSOCI-3OOO cc) 1,334.28 1.SO 1.SO 0.00 0.00.
854430 I,ni'ioa ,,"rio, .... _ ln ....\cl<I, Ilnn". elc. 1,051.80 5.00 4.97 4.so 0.85

980100 Prad",1 of U.s. Rlam<d Il,er bdn, <IJlOfI. nesoI 94US 0.00 0.00 0.00 0.00

852810 TolCYision reœlv<n, yIcJ.., monl'... Ind proj<ct... 76824 5.00 5.00 4.50 4.so

852990 Plru lor ldevlsloa n:œiv<n Ind _ monl1... 625.34 4.66 4J8 4.28 2.50

090111 eorrc:e, nol roISlod. nol d<cIlldnltod 434.18 0.00 0.00 0.00 0.00

870324 Aatomobiln (phton on,ln.. >3000 a:) 372.55 1.SO 1.SO 0.00 0.00

870821 5Ir<lJ"" bdlllor motor ..hldel 363.71 3.10 :3.10 2.70 0.28

710691 5ilver ln u""""&h' rOl1lll 337.94 0.00 0.00 4.80 0.00

840734 En'I.... lpIrt.I..1t1oa (dllplldo, > 1000 cc) 330.J8 3.10 3.10 2.62 0.12

870899 MOIor ....1de pl...... 329.99 3.09 2.8J 2.67 0.24

8Unl Radio n:œiv<n ror mol"" ..hkks 318.41 3.71 3.71 2.90 0.15

010290 Bovln.. 1"" ..«pI pun:'bm1 _inC 28423 1.23 123 1.28 1.25

030613 5hrimpo Ind prownI. rrozon, ln Ihon or not 280.00 0.00 0.00 0.00 0.00

847330 PI'" a ..-or dl" proœsoln,ml<hlo.. 276.52 3.90 0.08 0.00 0.00

854451 Ekctric oond...on (vol'"CO or >80 bal ~ 1000) 241.56 5.30 527 4.70 3.87

070200 TO...1.... rrall or <hlllod 222.32 6.91 6.91 3.07 3.07

" Wh..........llubaroupo h bc:en 1II"'II'od 10 Ih< 6-dI,I' ...... 'he: _plioa of """ or ,he: IU!llroupo illppliod '0 Iho """le.
~ Coalpilltloal bJ I 'menl Canadl Ind R.D. Hood Enonolnlc:llnc. rrom U.s. Dopsttmen' of Corn.....,. dl...
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C8nadlan Exports 10 Ibe V.s. and Dul)' Raies, 1989

(nnl:ed "" csport value)

....

Commodll)' DeIalpllon Val"" of 'mports Cd.. DuI1 Palcl Cd.. Dury Palcl Ma. Duty P.1cI MeL Dury PllcI
r~"", Canada "" .. 'lI\ of DUllable a 'lI\ of Total a 'lI\ of Dullable a 'lI\ or Total
Commodil)' 'mports 'mports rmports Imparu
(USS milUons)

810323 AUlomoIJl1a (pIslon "'&lna > 1500-3000 oc) 8,979.66 0.00 0.00 2.S0 2.50

870431 TnICb (la p<M<mI, OVW S 5 lonna) 4,645.63 0.00 0.00 0.16 0.16

480100 Newsprio.. In roIIs or ....... 4,382.8S 0.00 0.00 0.00 0.00

870899 MOlor ....lde.-na na 3,690.16 2.61 0.24 3.09 2.83

810324 AUlomolJl1a (plslon "'&lna >3000 oc) 3,392.48 0.00 0.00 2.50 2.50

270900 Pet_m 011., avde 3,132.63 0.42 0.42 0.45 0.45

440710 Lumber, mnlC....... (sof.-.cl) 2,839.02 0.00 0.00 0.00 0.00

980100 Produets of U.s ....unIcd aCier bdoC csport, ncsol 2,170.10 0.00 0.00 0.00 0.00

410321 CIlcmIcaI wood pulp (soda or .ulpluIle, mnlCerous, 1,912.81 0.00 0.00 0.00 0.00
_or_I_, 0")

271121 Nalanl pl, la C-1111. 1,576.06 0.00 0.00 0.00 0.00

271000 Pet_ID oil., Olhee lhao avde 1,555.96 0.84 0.83 1.16 1.15

847330 Pans A ......." Ica or dala proeessloc _Ina 1,089.81 0.00 0.00 3.90 0.08.
l~IM ~mInuma~h"a~ 918.15 0.00 0.00 0.00 0.00

110812 Gold ln lIllWI"llUIhl C..-, non_ary 868.03 0.00 0.00 0.00 0.00

85UII MoaoIilhle mlqn.'" _ ... croafla' 835.60 0.00 0.00 0.00 0.00

750210 Nlcld u......,.,p.. _ a~ 809.44 0.00 0.00 0.00 0.00

880330 Air<nJl.-na'" 159.98 0.00 0.00 0.00 '.00

760110 ~mln_a_hl, lIOl "'loyal 133.24 0.00 0.00 0.00 '.00



C8nadlan Imparts from Mexico, and C8nadlan Production, by Duty Rate. lm and 1989.
C.nadlan Tolii Imporu Imporu !rom E/leclM Dul)'

Production Mexico nlConM_
Imporu

Inpua-Outpui Commodiry Cl.llmCllions
1987 1987 1989 1989

CS millions pen:enl

11600 A1coholle BevenlCl DiltlIIed 728 338 1G.9 75.5

17500 Textile Conulnen 0 13 0.0 25.0

18300 Knilled Wei, 1,002 972 0.8 25.0

18000 H..lcry 316 39 0.3 24.9

17700 Mile. Textile Flb. Mil. Ine. RI" 85 49 0.1 24.7

15800 Fabric, Woven, Text.llc Fibrca 355 479 1.9 24.4

15900 Flbrico, BlOId Woven, Mill " Blcnd. 25 321 0.4 24.2

18400 Cothln, 3,936 1.556 6.4 23.7

51000 Flbrico, ImpICC. Ell. Rubber.....te 9 192 0.1 23.7

18100 Flbrico, Knilled " Netted, E1utle 0 14 0.2 :lU

14000 FOOlWa' es. Rubber " Plulle 680 804 4.2 22.7

50200 Wltchcs, CocU, Chronometen ete. 61 189 0.0 22.4

182DO Fabrics, Knilled, ftes. 456 113 1,0 20,7

16700 Nlnow Flbrico 103 59 OOC 20.0

15000 BlJnu.., BClÙheeu, T....1s '" Coth 176 93 0.3 19.2

7800 Vqet. Frozen, Dried " PreoeMd 508 98 4.0 111.6

11900 Ale B..... Stout'" Poner 2,328 46 4.5 18.1

16800 lAce Flbries, Bobblnet " Nel 7 38 0.0 17.3

17900 lAces Ind Textile Prad. N.E.S. 198 110 0.0 17.1

30900 Ou Melcrl and Wiler Melen 0 12 0.0 16.7

14700 Flbrico, BlOId Woven or Collon 31 339 1.4 15.8

9900 Other Conleclioncry 425 96 0.0 15.5

17400 Tlrplullns " Other CoYen 102 6 0.0 15.2

14300 Luwee 51 98 0.4 14.4

29800 SeisIo'" RIZo, Blades, Ind. Cullcry 9 46 0.0 14.2

12100 Toblcco Processcd, unminulllet. 243 5 0.0 14.0

15700 nre YI'" 0 17 0.2 13.5

48800 Printin, Ind Other Inles 246 32 0.0 13.0

82DO Pickles, Relishes, Olher Sluces 450 41 0.0 12.9

22600 Office Ind Sutloncry Supplies 696 304 3.0 12.6

17800 Household Textiles, nes. 352 105 0.5 12.6
(

l
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eanadlan Imports from Mexico, and Canadlan Production, by Dury Rate. i987 and 1989

Canadlan ToullmpoN Imporu (rom l!IIect.... O.'Y
Production Mexico raie on Mc=dcan

Inpul.Outpul Commodiry OauifiCitiON
ImpoN

1987 1987 1989 1989

CS millions percenl

27400 Power Boliers 0 2.5 1.1 12.5- Palnll '" Rolaled ProcI.... 1.495 321 0.0 12.5

40500 Film'" ShOOI, CoII.losle PlUlle 0 56 0.0 12.5

33700 MilitaI)' Molor veh., MOloreyclo 266 412 0.3 12.5

47200 Addillves lor Minerai 011•• nes. 209 112 0.1 12.4

14400 1.ealhor Handbap. Walloll ole. 87 87 0.4 12.4

41500 Tollol Preparallons '" Cosmelle 1.198 210 0.0 12.0

50500 Plaled '" SIIverWan:, C.Uory. ole. 15 56 0.1 11.9

47700 AlDm.nhlon '" Ordnance, MilitaI)' 0
.

64 11.70.0

38000 Briclcs and nies, Clay 0 175 0.5 11.6

50600 Brooms, Brushes,Mops '" Olher Oean. 99 58 2.7 11.6

35600 Oas Ran... '" Elce. Si...... OomCSlle 243 68 0.1 11.4

50900 Toys and Oamo SOlI 7 491 14.7 11.3

14200 1.ealher Bellina. Shoe Siock 0 19 0.4 11.0

13500 PlUlie Pipe Filllnl' '" Shool 2.530 1.133 2.1 11.0

12600 Thes '" T.bes, Truclcs '" B.... 428 374 0.1 1G.7

30100 Healln, 0'1, Warm air ... Pipes 173 80 0.0 10.5

50700 Bicycles, Chlldren·. eh. '" PaN 189 149 0.2 1G.4

21600 Bld,. Paper 577 55 0.0 1G.4

18500 Appard A<eeuories '" Olhor Mis<:. 309 160 1.5 10.3

30400 CoOl. Appllances, Cook '" Warmin, 10. 67 24 0.2 10.3

38600 PlUlers '" Olh. Gyps.m BasIc Procl. 515 18 0.1 10.1

29400 Fillinp, F.m. Cabinoll '" Caskell 2 43 0.0 10.1

2.S2OO Casl '" Wro.,hl Iron Pipe '" Fillln, 142 130 0.6 10.1

21700 ToweIs, Hapklns '" Tolioi Paper 593 15 0.0 10.0

36900 Ballmes 300 186 9.4 10.0

23900 Slool Bars and Rods 1.894 2.58 0.0 9.9

30600 FOllinp 01 Carbon'" AIley Sied 0 26 0.0 9.9

30800 Pipe Fillinl'. nol Iron'" Sied 413 2.54 0.0 9.9

29300 B.lld...• Hardware 270 221 1.1 9.9

%2400 Facial Tw.es, '" Sonltary Hlpklns 419 21 0.0 9.9
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Canadlan Imports rrom Mexico, and Canadlan Production, by Dul)' Raie. 1987 and 1989.

Canadian TOlal Impona Impona fl'Olll Elfec:llve Dul)'
Production M_ nie on MClican

Inpu'-Ou'PUI Commodi'y Claulficallons
Impona

1987 1987 1989 1989

CS millions pcn:enl

22500 Piper ConLilners, ncs. 130 35 0.0 9.8

29900 Domellic Equlpmenl. ncs. 356 505 0.2 9.8

50400 Jewelry. Findlnp. mel. '" ûem Slone 385 363 1.1 9.6

30200 Unll '" WI.er Tlnk Hcal"', Non...l...rie 27 16 0.2 9.5

20600 Special·PulJlOlC Fumllure 594 53 0.0 9.4

36000 Radar Equlp. '" Relaled Devic:ea 796 120 0.9 9.4

23800 S.eel Cullnp 177 30 0.0 9.2

35500 ReCria., Fn:ezen 1/. Camb.. Oomellic 357 73 0.2 9.2

3~'V~ Abrulve Bule Produeu 286 134 0.5 9.2
~ ..

15300 Plpermakm' Felu 83 14 0.2 9.2

31800 Conveyon. Eacal. El... '" Holal mae. 598 440 0.1 9.2

31000 Fire Fi,hL '" TnCfie Con.rol Equlp. 5 77 0.0 9.1

51100 nUn.. Rubber, Piaille 0 111 0.2 9.0

12300 Toba= MI,. "" O,.rell" 163 19 0.0 8.9

35900 Radio'" 1V BroadC:Ulln, '" Tnns Equlp. 759 156 3.9 8.8

22700 Piper End Produe:u 17 92 G.1 8.8

1700 Nunery Slock '" Related Mal. 458 161 1.0 8.7

39100 01... Conlaln... 0 55 0.8 8.6

13100 Rubber Sh"'ln.. Sh.. Slock ele. 318 179 0.4 8.5

33900 Olh.TnU... '" SemI·TnU.... c:om. 484 117 0.0 8.5

40800 Pharmaccullcala 2,715 811 0.0 8.5

37200 EnelOled SaleJy Swllch.. ete. 568 234 2.4 8.S

37000 Wlre Ind Cable. Insuilled 1,335 178 4.0 8.4

49700 Aironll '" Nlullcal Ins,",m..u 0 90 0.0 8.3

20700 Mile. Fumllure Ind F""urca 599 49 0.1 8.3

TolalolAllove 37,228 16.037 93

OnndTolal" 852,768 139,867 1.694 2.4t

• Thla lable liIulhe 75 hl,h... dul)' ni" of SIa'lalios Canada', 608 1·0 c:ommodil)' ,roupo. Onnd 'olal rel... 10 the
10lal of lU 608 claaslfica.lonL

t Avera,. dul)' nie 01 lU 608 c:ommodil)' sroupl.
~ Compllilions by 1....lm... Canada Ind R.D. Hood Ec:onomios Ine. from Slallallos Canada dala
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Canadlan Impolrts rrom Mexico. ~d Cal....::. '! Production, by Value, lm and lm

Ca..dllln Talai Impono Bl!c'" OuI)'
ProduCllon Impons ll'lllll Ill....

Inpu'.()u.pu' Commodll)' CluaIrocallo.. MOldoo Mc:Ilcan Impono

1987 1987 1989 1989

CS mlllio.. perocnl

39000 0 ..... PIII.e, Sh..~ Wooi "8 389 , 0.3

31900 Jnd. Trucb, Tractor&. Trailcn Cie. 270 414 , 3.1

38200 Plumb. Eq.• Vil...... Chi.., " etc. 1~ 190 , 4.3

21300 Tluue " S.nllll)' P.per 184 46 , 4.0

11900 Ale Beer, Saoul" Paner 2.328 46 4 18.1

14000 FoolWelr c:xcI. Rubber " PIIIa.le 680 804 4 22.7

7800 Veset. Frozcn. Oried " PI'IXMd '08 98 4 18.6

40400 PIIIa.le Resl.. " M••" NOl .haped 2.34, 1146 4 7.1

37000 Wire .nd Cable, I..ulll,ed 1,33' 178 4 8.4

36600 En.lnes, Marine, Electrie Turbin 733 1039 4 ,.3

50300 Pho'OJraphie Equlp " Suppl.1ncl.FlI. 51 1272 4 0.6

35900 IlIdiol< TV Broadculln. " Trans Equlp. 759 1'6 4 8.8

4300 Oypoum 87 6 3 0.0

~500 l.ead, PrimaI)' Forma 113 12 3 0.0

4400 Sail W 28 3 0.0

22600 .om...nd Slilionery Supplies 696 304 3 12.6

32300 M.ch. Ind. Speclroed " Speellli Pur. 4.802 6243 3 3.4

50600 Broo.... Bruab... Mopa " Olb. aean. 99 '8 3 11.6

15200 F.brico, BroadwoYen. Wooi, Hair " M. 0 164 3 6.9

36300 lnlerior Si,..t, A1arm " aock Sy. 63 56 3 0.3

7500 Floh ProdllCll 2.'10 617 2 OJ

:zaooo Sleel Sheet " Slrip Coa'ed or F•. 7" 296 2 6J

37200 Encloaed Salery Swllches etc. '68 234 2 8J

32400 Power-Oriven Hand Tools 70 213 2 6.3

1800 Oil Seed&, NulS .nd Kmlels 1,064 146 2 0.0

13500 PIas.1c Pipe Fllllnp " Sheet 2.'30 1133 2 11.0

29200 BoIIS, NuIS, SCrewo, Waben .... 738 428 2 0.4

49900 Mile. Mcuure " ConIrOI Ins'NmenlS '97 401 2 7.2

15800 F.brie, WCMIl. TOlltlie Fibres 35' 479 2 24.4

35800 Tel " Teles. Une Appara... " Equip. 619 722 2 6.7

27600 BeaIDl .nd Other SU'UCI. S.ed 819 134 2 6.8

30700 V..... 277 280 2 7.1

37300 Elec. U.hl Bulbs" Tubes, .... 0 181 2 7.4



Canadlan Imporu rrom Mexico, and l:anad1an Production by Value, 1987 and 1989,

Clnadian Talai Impocu EII_Dul)'
ProduCllon Imparu lrom R.oleOG

Inpul.Oulpul Commoclil)' Clu&IrlQlionl Mexico MCllÎCan Impocu

1987 1987 1989 1989

CS millions perœnl

34100 MOlor Vehide En:,inea and Paru 2.902 3,351 249 0.1

34300 Molor Veho _. Poru"_. 8.099 12,726 244 0.1

25900 PRoIoUi M.lal " Alloys Prime Fa. 5 109 183 0.0

32900 Offiœ Machin.. and E<Julpmenl 2,015 5.777 145 :LS

35700 T.V.. R.odio. ReconI Pllyen 625 2,183 138 3.0

34200 Auxlliary E1ectrie E<Juipmenl 335 830 91 0.0

33400 P......... AUlomobll.. " CIwal. a 13.083 73 1.4

3800 Crud. Minerai Oill 13.048 30552 49 0.0

32100 PIcc. Mach. l.ub. E<J " Olh. Mlle. Mach. 740 493 39 1.0

1400 V.....bl... Frah 1.143 760 39 :LS

59200 On:en Collce a 369 26 0.0

32600 Relri. " Alr Con. E<J. acl. Household 424 873 22 2.0

15600 'Yama, 5111<, F1brqlul 873 SOI 20 7.6

36200 E1CC1ronie E<Julpmenl Companenl 1,118 1,759 19 3.2

36800 EIec. E<Juip. Industrial..... 949 574 18 3.6

26300 Serap " Wu,e Mau:riala .... 64 48S 16 0.0

50900 Toys aocl Oa... SCIa 7 491 15 11.3

4800 Crude MiDc:ra1 .... 50 136 14 0.0

59300 Tropical Fruit a SIS 14 C.O

1300 Fruit&, Freah. c:xcL Tropical 349 586 12 0.0

11600 Alcoholle B......... Dislilled 728 338 11 7505

17000 Carpelln. " Fabrie Rup. Mali. CI.. 991 281 la 3.9

36900 Bauma 300 186 9 10.0

~6100 El...Tubes" 5emI-ConduClO" .... a 623 9 4.0

20400 Household Fum. ind. Camp" Lawn 1941 499 9 1.6

59400 UnallDCIled Impotu " &pana a 12067 8 0.7

37400 E1ectrie U.hlill. FlXlurea .... 558 318 7 1.6

36700 TnDllorm... " CoII\'CIt... acl. T"T 664 133 7 5.9

18400 OOlhin. 3.936 1556 6 23.7-
24000 Sleel Pilles. NOl Fabricaled SSÔ 167 6 7.6

46400 Orpnle CIl_ica". n... a 69 6 3.0

35300 Small El... Applian.... Domeslle 366 SS9 6 7.1

7600 ;:rul~ Berri... Dried. ~lall.. 680 438 S S.2

(
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Canadlan Imparts 'rom Mexlc:o, and Canaolan Production. by Value, 1987 and 1989

Canadian Tolal ImpolU EIICClM: Dul)'
Produet.ion Impons lrom RaIe on

Input-OulPUI Commodity ClauiOCIlions Mexico Moorican Ilnpons

1987 1987 \989 1989

a millions pen:cnl

50800 Sponlnc. Flshlnc " Hunllnc Equlp. 415 415 2 7.9

18500 Appard Acœuori.. " Olher MIJc. 309 160 1 10.3

ooסס5 Medical" Rdlled l..lIUmcntl clc:. 583 1074 1 3.4

14700 FabriCi. Broad Woven of Couon 31 339 1 15.8

34400 AUIOmOIM: Hardware. CIel. SprinC 155 320 1 0.0

52100 Houschold Ornamenlal Ob).... .l< A- 1,265 430 1 6.2

26400 Alumlnum " Alumlnum Alloyo, Cul 1,564 791 1 1.3

39200 ·Olus Tlblewre " Ho.......... End " ncc:. 3 lOI 1 8.2

27400 PowcrBoII... 0 25 1 12.5

29300 Bulld...• Hardware 270 221 1 9.9

25000 SleeI Pipes" Tllbos n... 426 208 1 4.8

26100 Alumlnum Fluorid.. " Sodium Alum. 0 2 1 0.0

50400 J~ry. Findlnp. Mel. " 0= Sion.. 385 363 1 9.6

48000 Phlhllle Anhydride 0 8 1 8.1

26600 Coppcr Alloy Prod. Cu~ RolL ex. 210 107 1 1.3

1700 Nursery Siock " Rdlled MoL 458 161 1 8.7

18200 Flbri... Knilled..... 456 113 1 'lIJ.7

44900 Alcohols Ind Thelr DcrivalivcL 0 69 1 7.6

33500 Tnacks, ChusIs. TraClon, Co... 8,575 3.378 1 0.0

10500 NIU'DJCII FullCllon CoIDpou.ds nec:. 0 322 1 0.3

36000 Rodar Equlp. '" Rdlled Dcvlccs 796 120 1 9.4

28700 Wire " Wlre Rope, 01 SlccI 571 164 1 7.1

38400 Nllural Slone Bule Prod. SINe. 3 58 1 1.0

46300 Orpno-I.orp.le CoIDpounds ete:. 0 289 1 6.0

11000 COU... RoulCd, Orou.d. Pl'CJllred 736 103 1 0.9

S2000 Ph••o Records Ind AnlsI Mller. 128 230 1 7.4

TOIII 01 AbcM: 87.670 93,871 1.663

Orand TOIII 852,768 139.867 1.694 2.4 t

• This IIble Ilstllhe 75 hiCh..1 dollir Ylluelmpons 01 SlIlisli.. Canldl'I 608 1·0 commodily Croupo. Grand 10111 rel... 10 Ihe 101I1 01
III 608 1-0 commodll)' croup'.

t A....CC dul)' raie 01 III 608 1·0 commodllY croup'.
Source: Complllllo.. by 1....lmcnl Canadalnd R.D. Hood Economica Ine. lrom SlIliSlica Canldl dall.
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ANNEX III

ACTIVITIES RESTICTED TO FOREIGN INVESTMENT
AS L1STED IN THE MEXICAN CATALOG OF ECONOMIC

AND PRODUCTIVE ACTIVmES

(source: SECOFI)
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REGIME

Of Minerais Containing Gold,
Silver and Other Precious Minerals and
Metals 1 5

232002 1Extracûon and/or Profitable Use
Of Mercury and Anûmony 1 5

232003 1Extracûon and/or Profitable Use Of
Industrial Minerals Containing Lead
and Zinc 1 5

232004 1Extracûon and/or Profitable Use Of
Minerals Containing Copper 1 5

232005 1Extracûon and/or Profitable Use Of
Uranium and Radioacûve Minerals 1 1

232006 1Extracûon and/or Profitable Use Of
Omer Metallic Minerals Not Containingl
wn 5

.•. ,.. ~, ;_~ _.• ~_•..:. __.·._.~ ...._.;...::......:~}->?~0..·_·~'g'i';;Î:.b&"ZT-œ

t~

01 IEXTRACTIONANDIOR
PROFITABLE USE OF ROCKS.
CLAYS AND SAND

291003 1Exploitaûon and/or Profitable Use Of
Feldspar 1 5

291006 1Exploitaûon OfGypsum 5

:0 1 1EXTRACTION ANDIOR .
PROfITABLE USE OF OTHER
NON-METAWC MINERALS

292001 1Extracûon and/or Profitable Use Of
Barium Oxide . 1 5

292002 1Extraclion and/or Profitable Use Of
phosphoric rock 1 3

292003 1Extràcûon and/or Profitable Use Of
Fluorile 1 5

2920041 Extraclion Of Sulfur 3
292005 Extracûon OfOmer Minerals ln

Order To Obtain Chemicals 1 5
292006 1Extraclion and/or Profitable Use Of

Salt 1 5

ELD CLASS
1

SPECIFIC AND GENERAL FOREIGN
INVFSTMENT REGULATIONS BASED VPON FI

ruE MEXICAN CATALOG OF ECONOMIC AND
,-

PRODUCTIVE ACTlVITlES

FIElD CLASS REGIM

1111 AGRICUL1lJRE 6

1112 UVESTOCK AND GAME 6

1200 FORESTRY AND
LUMBER ACI1VlTIES

120011 Forestry 2

120012 Exploitaûon Of Forest Nurserics 2

120030 Collecûon Of Forest Products 6

120040 Felling Trees 6

l300 FlSHlNGA/ 2

130011 FlShing On me High Seas 5
130012 Coastal Fishing 5
130013 Fresh Waler Fishing 5

120020 Growth Of Specics 5

2100 CARBON EXPLOITATION
210000 Exploitaûon and/or Profitable 2

Use Of the Mineral Carbon 3

2200 EXTRACTION OF PETROLEUM
AND NATURAL GAS 1

2310 EXTRACTION ANDIOR
PROFITABLE USE OF M1NERALS
CONTAINING IRON 3

2320 EXTRACTION AND/OR
PROFITABLE USE OFMINERALS
NOTCONTAlNING IRON 3

232001 Extracûon and/or Profitable Use

~ .
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FIELD CLASS REGIME

292007 Exuaction and/or Profitable Use Of
Graphite 5

292008 Exuaction and/or Profitable Use Of
other non-metallic mineraIs 5

3420 PRINTING. EDmNO AND
ASSOCIATED INDUSTRIES B/

342001 Editing Newspapers and Magazines 6

3511 BASIC PETROCHEMICALS
351100 Manufacturing Basic Petroebemical

Products 1

3522 MANUFACTURE OF OrnER
CHEMICALSUBSTANCES AND
PRODUCTS

352236 Manufacture Of Artificial Explosives
and Fuewodcs 5

352241 Manufacture Of Secondary Petto
chemical Products 4

3530 PETROLEUM REFlNlNG 1

3540 COKE INDUSTRY. INCLUDING
OTItER DERIVATIVES OF CARBON
AND PETROLEUM CI

3S4llOI Manufacture Of Coke and Other
Carbon Derivatives 6

3720 BASIC NON-IRON METAL
INDUSTRIES INCLUDING TItE
TREATMENT Of NUCLEAR FUELS

372006 Treatment Of Uranium and Nuclear
Fuels 1

FIELD CLASS REGIMB

3822 MANUFACTURE, REPAIR AND/OR
ASSEMBLy Of MACHINERY AND
EQUIPMENT fOR GENERAL USES
WITH OR WITHOUT AN INTEGRAL
ELECTRIC MOTOR,INCLUDING
WEAPONS.

382208 Manufacture Of Firearms and
Cartridges 5

3831 MANUFACTURE AND/OR
ASSEMBLy OF MACHINERY,
EQUIPMENT AND ELECTRICAL
ACCESSORIES INCLUDING THOSE
FOR THE GENERATION OF
ELECTRICAL ENERGY

383103 Manufacture Of Parts and Accessories
For Electrical Automotive Systems 4

3841 AUTOMOTIVE INDUSTRY
384121 Manufacture and Assembly Of Car

and Truck Bodies and Trailers 4
384122 Manufacture Of Car and Truck 4
384123 Manufacture Of Car and Truck

Transmission System Parts 4
384124 Manufacture Of Car and Truck

Suspension System Parts 4
384125 Manufacture Of Car and Truck Drake

System Parts and Accessories 4
384126 Manufacture Of Other Car and Truck

Parts and Accessories 4

3900 OTHER MANUFACTURING
INDUSTRIES

390002 Minting Coins 1

~
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AELD CLASS REGIME

4100 ELECTRICITY
410001 Generation and Transmission Of

Electrical Energy 1
410002 Supply Of Electrical Energy 1

SOII CONSTRUCTION
501 lOI Residential or Housing Construction 6
SOI102 Non-residential Construction 6

SOl2 CONSTRUCTION OF
URBANlZATION PROJECTS 6

S013 INDUSTRIAL CONSTRUCTION
AND INSTALLATION

50131 1 Construction Of Industrial Plants 6
S01312 Construction Of Electricily

Generation Plants 6
501321 Construction anlj Maintenance Of

Electricily Conduction Lines and
Netwolts 6

501322 Construction Of the Means To
Conduct Petroleum and Ils Derivatives 6

5014 OTHER CONSTRUCTION
501411 Mounling or Installing Concrete

Structures 6
501412 Mounting or Installing Metallic

Structures 6
501421 Marine and RiverWolts 6
501422 Construcûon Of Routes For Land

Transportation 6
501423 Raad Construction 6

5020 INSTALLATIONS
502001 Hydraulic and Sanitation

Installations ln Buildings 6
502002 Electricallnstallalions In Buildings 6

AELD CLASS REGIMI

S02003 Telecommunications Installations 6
502004 O\her Special Installations 6

5030 SPECIAL WORKS
503001 Earth Movernent 6
S03002 Cement Wolts 6
503003 Underground Excavations 6
503004 Underwater Wolts 6
503005 Installation Of Signs and Wamings 6
503006 Demolition 6
503007 Construcûon Of Water Purification

or Treatment Plants 6
503008 Drilling Petroleum and Gas Wells 6
503009 Drilling Water Weil. 6
503010 Construcûon Wolts Not Mentioned

Above 6

6230 SALES OF NON-FOOD PRODUCTS
TO INDIVIDUALS IN SPECIAl IWD
ESTABUSHMENTS

623050 Specializcd Sales Of Liquid Gas Fuel 2
623087 Specializcd Sales Of rtrearrns,

Cartridges and Ammunition 5

7111 RAILWAy TRANSPORTATION
711101 Railway Transportation Service 1

7112 AUTO·FREIGHT TRANSPORTATION
711201 Transportation Services For

Construction Materials 2
711202 Moving Services 2
711203 Other Specializcd Auto-freigbt

Services 2
711204 Auto-freigbt Services ln General 2

...
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FIELD CLASS REGIME

7113 OTHER LAND PASSENGER
TRANSPORTATION INCLUDING
AUTOMOBILE RENTAL

711311 Foreign Passenger Transportation
Service By Bus 2

711312 Urban and Suburban Passenger
Transportation Service By Bus 2

711315 Collective Automobile Transportation
Service 2

711316 Established Route Automobile
Transportation Service 2

711317 Automobile Transportation Service
From a Specifie Station 2

711318 School and Tourist Transportation
Service 2

7120 WATER TRANSPORTATION
712011 Maritime Transportation Service On

the High Seas 6
712012 Coastal Maritime Transportation

Service 2
712013 High Seas and Coastel Towing Service 2
712021 River and Lake Transportation Service 5
712022 Internai Port Transportation Service 5
712023 Tourist Boat rental Service 6

7130 AIR TRANSPORTATION
713001 Transportation Service On Mexican

Regislry Airplanes 2
713002 Airtaxi Transportation Service 2

7200 COMMUNICATIONS (EXCLUDING
SERVICES RENDERED DY
THESTATE)

720003 Telephone Services 5
720005 Telegraph Services 1
720006 Other Telecommunications Services 5

~iiI

FIELD CLASS REGIME

8110 CREDIT INSTITUTION. BANKING
AND AUXILIARY CREDIT
SERVICES

811010 Banking 1
811021
811030
811022 Funds and Financial Trusts 1
811O<J1 Credit Unions 2
811042 General Deposit Warehouses 2
811043 Financial Rentals 5
811044 Moncy Exchanges 2
811045 Financial Consulting. Development

and Commissions 2
811046 Non-banking Services Institutions that

grant loans 2
811047 Other credit institutions 2

8120 INSTITUTIONAL FlNANCIAL SERVI
CES FOR THE STOCK MARKET

812001 Stock brokerage services 2
812002 Investment Company Services DI 6
812003 Services Of Companies Operating

Investment Companies DI 6
812004 Stock Market Services 2

8130 INSURANCE AND BOND SERVICE
INSTITUTIONS

813001 Bond Service Institutions 2
813002 Insurance Service Institutions 2
813003 Independent Pension Fund Services 2

9211 EDUCATIONAL SERVICES FOR
THE PRIVATE SECTOR

921101 Preschool Private Educational Services 6
921102 Primary School Private Educational

~



REGIME
FIELD CLASS REGIMEI

FIELD CLASS
9720 CONSTRUCTION RELATED

Services 6 SERVICES 6
921103 Sccondary School privalC Educational

Services 6 9731 LAND TRANSPORTATION
921104 Middle School PrivaIC Educational RELATED SERVICES

Services 6 973101 Administration Services For Passenger
921105 High School PrivalC Educational Bus Stations and Auxiliary Services 6

Services 6 973102 Administration Services For Buses,
921106 PrivalC Education Services Thal Bridges and Auxiliary Services 6

Combine Prcschool, Primary, Sccondary. 973105 Vehicle Towing Services 6
Middle and High Schoollnstruction 6 973106 Oilier Services Relatcd With Land

92: 107 Sales and Lan"guage Courses Services 6 Transportation Not Mentioncd Above 6
921108 Tcchnical Occupational and ArlCsanal .

Training Services 6 9732 WATER TRANSPORTATION
921109 Music, Dance and Oilier Special PrivaIC RELATED SERVICES

Instruction Sservices 6 973203 AdministralÎon Of Maritime, Lake
921111 PrivaIC Special Education Services 6 and River Ports 2

9411 ENTERTAINMENT SERVICES 9733 AIR TRANSPORTATION RELATED
RELATED WITH CINEMA- SERVICES
TOGRAPHY. THEATER. RADIO 973301 Air Navigation Services 6
AND TELEVISION PERFORMED 973302 Airport and Heliport Administration
BY TIIE PRiVATE SECTOR Services 6

941104 PrivalC Transmission Of Radio Programs 2
941105 Transmission and Repetition Of 9740 SERVICES RELATED WlTH

Television Programs 2 FlNANCIAL,INSURANCE AND
BONO INSTITUTIONS

9510 PERFORMING PROFESSIONAL, 974011 Investrnent and Value Appraisal
TECHNICAL AND SPECIAIIZED Services 6
SERVICES OrnER THAN 974012 Insurance and Bond Negotiation and
AGRICULTURE Fi Agent Services 6

951001 Nolary Public Services 2 974013 Pension Consultation Services 6
951002 Legal services 6 974021 Services of Representative Offices Of
951003 Accounting and Auditing Services 6 Foreign Financial Entities 6
951012 Customs Agency and Representation 974022 Oilier Services Relatcd With Insurance

Services 2 and Bond Financiallnstitutions Not
Mentioned Above 6

H ....
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APPROVAL SYSTEM - ~ .
ECONOMIC ACTIVITY IN ACCORDANCE WITH

THE MEXICAN CATALOG OF ACTIVITIES
ANDPRODUCTS(MCA~

1: Activities exclusively reserved to the State.

2: Activities reserved to Mexicans.

3: Activities subjectto specific regulation in which fo
reign investment is permitled in up to 34 percent of
the capital stock of the companies.

4: Activities subject to specific regulation in which fo
reign investment is permiued in up to 40 percent of
the capital stock of companies.

5: Activities subject to specific regulation in which fo
reign investment is permiued in up t949 percent of
the capital stock of companies.

6: The Mexican Foreign Investment Commission's
prior approval is required for foreign investment to
hold a majority interest in these activities.

A: Excluded from this production is the activity ofex
ploitation of species reserved to fishing cooperati-
ves.

B: Excluded from this area is the printing of money
bills and stamp seals, which is expressly reserved
to the Govemment.

C: The production of basic oil reserved to the State is
excluded from this field.

D: The companies of fixed rent investing and their

Govemment and official foreign offices, financi.
entities of abroad or groups of foreign persons,
either persons or companies.

E: Companies May permit foreign investment to ho
the interest approved by the Mexican Foreign ln
vestment Commission. Those who renderperson
services govemed by the Law Regulating Article
of the Constitution with respect to professions
must he Mexicans.

(2) PubIithcd in Tb OD/dol G...". 0/111. F.IÜtGIio. on May 16. 1989.
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ANNEX IV

ORIGINS AND LEVELS OF FOREIGN INVESTMENT IN MEXICO

(source: Challenges of NAFTA)



Foreign Direct Inve5lment ln Mexlœ: CumulaUve Value of FDlln MllUons of U.s. DoUan

Yu.. JanIN"" A....C" ADoual O.....b
1980 1984 1985 1986 1981 1988 1989 1990

Counll}' 1980-85 1985-$9 l-

US. 5,836.6 8,513.4 9,840.2 Il,046.6 13,116.2 14,951.8 16,148.0 18,6S0.9 Il.0 14.2 12.4
')1; or FDI 69.0 66.0 61.3 64.8 6S.5 62.1 63.0 62.8

FRO 616.1 1,125.4 1,180.8 1,399.4 1,446.3 1,583.0 1,615.0 1,8JO.8 11.8 9.1 10.6
')1; or FDI 8.0 8.1 8.1 8.2 6.9 6.6 6.3 6.2

Japan 499.1 816.0 89S.3 1,031.5 1,110.3 1,319.1 1,356.0 1,4SS.5 12.4 10.9 Il.1
')1; of FDI 5.9 6.3 6.1 6.1 5.6 5.5 S.1 4.9

S...i1zcrland 473.1 641.1 188.9 823.0 918.2 1,004.5 1,110.0 1,341.3 10.1 10.3 10.6
')1; or FDI 5.6 S.O 5.4 4.8 4.4 4.2 4.4 4.5

Spain 203.0 369.6 383.6 4n.3 603.1 631.2 691.0 691.9 13.6 IS.9 14.6
')1; of FDI 2.4 2.9 2.6 2.8 2.9 2.6 2.6 2.J

U.K. 253.1 39S.5 4SI.9 SS6.2 981.1 1,1S4.1 1,181.0 1,90\.1 lU 40.9 24,2
')1; of FDI 3.0 3.1 3.1 3.3 4.1 1.3 6.1 6.4

France 101.5 231.J 248.0 564.9 596.\ 148.5 198.0 942.4 19.6 33.9 25.1
')1; or FDI 1.2 1.8 1.1 3.3 2.8 3.1 3.0 3.2

Swcdcn 126.9 230.4 m.9 260.5 291.2 329.1 34V.0 349.9 13.2 10.0 11.8
')1; or FDI 1.5 1.8 1.6 1.5 1.4 1.3 1.3 1.2

Canada 126.9 194.8 229.1 270.3 289.6 323.5 372.0 410.4 12.6 12.8 12.1
')1; of FDI 1.5 1.5 1.6 1.6 1.4 1.3 1.4 1.4

Others 160.7 369.8 314.6 614.1 9OS.9 1426.1 1,648.0 2,109.9 33.4 65.1 46.1
')1; or FDI 1.9 2.9 2.6 3.6 4.3 S.9 6.2 1.1

Total
Cumula.ive 8,4S8.8 12,899.9 14,628.9 11,053.1 20,930.3 24,081.4 26,587.1 29,684.1 11.6 16.1 13.6
FDI

• Rcviscd fi&ures ror -rOial Cumulative FD'- are irtCOl'pOl1ltcd iD Ihis t.bIe. even Ihoulb dctaits 0( lb':: country rcvisiops werc: DOl rnilablc. Componcnts IDI)' QOt add 10 lobls
bccausc 0( reviscd lotals, and beausc or roundin& CnolS.
~ Ezcculivc Settetlri.l olthe National Ford," IAveslment Commi:aioa.. Maico.
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Foreign Direct Investment in Mexico by Country of Origin

New FOI • 1990
Country of Origin

Value % of Total
(USS millions)

U.S.A. 1,879.2 60.7

U.K. 101.7 3.3

Germany 163.1 5.3

Japan 120.7 3.9

Switzerland 142.4 4.6

France 177.4 5.7

Spain 10.7 0.4

Sweden 13.3 0.4

Canada 49.5 1.6

The Netherlands 125.1 4.0

Italy 4.6 0.1

Others· 309.3 10.0

Total 3,097.0 100.0

• Inc1udes: Bahamas, Virgln Islands, cayman Islands, Colombia, Peru, Panama, Venezuela, Lichtenstein,
Luxembourg, Belglum, Uberfa, Korea, Australia.
~: Direcdon General de Inversion Extranjera (Depanment General oC Foreign Investment)

Dlrecdon de Estudlos Economicos (Depanment oC Economie Studies), Mexico.
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V.S. Direct Investment Position in Canada and Mexico, 1984 and 1989

Canada Mexico Canada Mexico

1984 1989 1984 1989 Industry 1984 1989 1984 1989

percent US$ millions

23.9 1 16.3 1.5 1.0 Petroleum 11,156 10,912 71 68

44.9 48.4 79.4 82.5 Manufacturing: 20,985 32,324 3,650 5,838

3.5 3.3 9.0 6.6 Food 1,634 2,175 414 466

10.2 9.8 16.2 21.3 ~ Chemicals 4,777 6,580 746 1,505

3.6 3.6 7.2 3.8 Primary and Fabricated Metals 1,672 2,437 332 269

5.3 5.0 4.4 4.5 Machinery, excl. Electrical 2,491 3,316 202 321

3.4 3.3 9.8 6.4 . Electrical and Electronic 1,594 2,173 450 451

9.3 11.5 11.0 21.4 Transportation Equipment 4,337 7,673 505 1,518

9.6 11.9 21.8 18.5 Other Manufacturing 4,480 7,970 1,001 1,308

5.2 5.9 9.6 5.6 Wholesale Trade 2,439 3,917 443 395

1.1 1.4 -0.1 0.0 Banking 521 945 -3 0

13.1 17.5 4.2 1.8 Finance, excl. Banks, Ins./ Real Est. 6,139 11,680 195 130

1.5 2.1 -0.6 1.9 Services 705 1,385 -26 138

10.2 8.5 5;8 7.2 Other Industries 4,785 5,684 268 510

100.0 100.0 100.0 100.0 Total 46,730 66,847 4,598 7,079

•

~J: Compilations by Inveslmenl Canada (rom U.S. Deparlmenl or Commeree dal3.
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Table·
Main Canadian Companies in Mexico, 1990

Canadian Investor Mexican Company Sector

NEI Canada Ltd. Transformadores Parsons Industrial

Chempharm Ud. Farmaceuticos Lakeside, S.A Industrial

Diversey Worlds Holding Inc. Diversey Mexico, S.A de C.V. Industrial

Pharma Investment Ltd. Cafes Industrializados de Veracruz, S.A de C.V. Industrial

Cominco Ltd. Minera Maria, S.A de C.V. Industrial

Moore Corporation Lld. Moore Business Forms de Mexico, S.A. de C.V. Services

Canada Wire and Cable International Ud Corp. Industrias Axa, S.A. Industrial

Philips Trans-America Holdings Corp. Philips Mexicana, S.A. de C.V. Industrial

Sapac Corporation Ltd. Roche Mexicana de Farmacos S.A. de C.V. Industrial

Noranda Inc. Grupo Industrial Premenal, S.A. de C.V. Industrial

Source: Direcion General de Inversion Exlranjera, Mexioo.
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Table ·1
Major Forelgnlnvestments in Mexico, 1987

Name of Enterprise Rank· Type Origin of Percent Foreign
of Investment Capital Owned

Chrysler de Mexico 2 Automotive V.S.A. 99.9

General Motors 3 AUlomolive V.S.A. 100.0

Ford Motor Company 5 Automotive V.S.A. 100.0

Volkswagen de Mexico 8 Automotive FRG 100.0

Celanese Mexicana 10 Artificial Fibers U.S.A. 40.0

Kimberly-Clark 12 Paper & Cellulose V.S.A. 45.0

IBM 14 Electronics V.S.A. 100.0

Induslrias Resistol 17 Petrochemicals V.S.A. 39.2

Compania Neslle 13 Food Switzerland 100.0

American Express 22 Financial Services V.S.A. 100.0

Spicer 29 AUlo Pans V.S.A. 33.0

Ericcson (Mexico) 33 Eleclronics Sweden 73.0

• °500 Largesl Enlerprises in Mexico 1987: Expansion Magazine. Augusl 17, 1990.
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Table
Operallons or u.s. AfIIllales Abroad, 1987

Canada Mexico

sales Nel Employ. WaCC:S AsseIS WaCd Nd lne. sales Nd Employ. Wace> AsseIS Wald tIeIlne.
lneome Employ. Employ. Inromc: Employ. Employ.

USS millions lbousands USS millions USS lbousands
Industry

USS millions lbousands USS millioos USS lhouunds

20,704 1,320 3S.7 1,446 290550 40.5 37.0 Petroleum 165 ·7 2.4 28 197 11.7 .2.9

81.IBO 3.624 470.9 12.894 54,697 27.4 7.7 Manuradurin& 14.915 829 380.3 1,762 13,334 4.6 2.2

5.407 449 32.9 831 4,494 15.3 13.6 Food 10596 50 48.5 167 1,083 3.4 1.0

12,362 806 65.5 1,921 10,407 29.3 12.3 Cbcmicals 3.660 272 65.3 390 3,673 6.0 4.2

4,713 429 39.3 899 5.868 22.9 10.9 Primary and Fabrialrci 729 45 22.4 99 798 4.4 2.0
Mclals

. 6,171 368 40.9 1,299 4,589 31.8 9.0 Machincl)' CleL Ekclrical 644 0 18 1117 178 5.9 0.0

5,267 228 51 1,261 3.707 24.7 4.5 Ecelrical and Elcetronic 1.148 -17 83.7 247 961 3.0 ·0.2

340593 444 133.5 3,964 15,583 29.7 3.3 Transponation Equipmcnl 4,245 213 73.7 31ll 3,153 5.2 2.9

12,667 900 107.8 2,719 10,049 15.2 8.3 Other ManuCaclurinl 2,903 266 68.7 369 2,888 5.4 3.9

12,689 368 54.4 1,359 8.221 15.0 6.8 Wholcsalc Trade 1.182 29 9.4 123 834 13.1 3.1

8,872 1.188 JO.8 913 40,937 29.6 38.6 finance. ad. Banks. Ins. Real 124 9 0.5 12 424 24.0 18.0
Est.te

3,294 193 60.8 839 4,297 13.8 3.2 Services 450 35 14.7 121 354 8.2 2.4

18,476 605 159.7 3,846 13,360 14.8 2.3 OIhu IndUSlric:s 1,020 118 34.4 95 1,153 2.8 3.4

145,215 7,298 912.3 21,297 151.062 23.3 8.0 Total/Avence 17,866 1,013 441.7 2,141 16,296 4.8 2.3

~ Compilation by Invcstmcill Clnada based on U.S. Depanmcnl or Commerce data.

... H
..- ~



(

ANNEXV

APPLICATION FORM FOR AN IIIIVESTMENT
REVIEWABLE BV THE COMMISSION

(source: SECOFI)



IASIC AP'ÜCATJOM 1'0 MATJO.AL POUlO. 11ft'~.'"CO.....OII
CUftOtflcial ln.-JaUon of 'orrn DEAE-OOU

1. HaIN of eompany

IlIlClClI'ten/elqla'\ert llatlDftll .....lI1

~. E~lty capital 1'000 paal)

NaUonaI

F.aip

... ,hala

Shuabalden .. -.

5. 'ndlelta appllcut eotnplIny't Unki wlth olhtr oorponUcn

"aU«:NlIl, ~1lI...UvI',

1. Uat principal Pf"Oducu

Dep.. o( Mtlonal
tntll'lUon-paru' 0IIft

• 'ndiella unU or rMUUNfMftt. b '000 ~. c ~t ...t'OMS~ • MUonil producUon • lnIpcru •
ezporu.

Val'"VolUfM'l

PtodueUon b)' P.f'OCIuet ln lha lut "va ,..,., .-lIh tha foUowInr Int...t"l

y..,. 11
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1.

1
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(
1
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,..
1. Pro)Mted dICft. of M'~I '"'11"'''_ or eomc-", Cdlrec' ..,,,.ru· ~,)

!!!!!!

c........_Ir' !!
1. MlUoMJ ra. lIIlI'et'W., parU .. OOfIlPO"II1tU
b. UUUIad -.ru, f.-I .. Ol" 1IIlI'.......
1...........

d. DrIInolaUon 0' ...h1Mr1 .. '''5W'*''
10 TDW ...''-1 ..,
,. lIIlpClr\Id lnpull • ra. lIIlI"nua

[

1 11. Prlnclpal nallon&l Inpull ~11f

r
1
,

'.

r
l

12 0 Prlncls-l cU"''' aNl NwllYI ImpOf'lMeI ln 1I1l yeu.. '0,.1 Ml".. ......

,",1111

14. Toul Ml. and/or M' ""1"" and profita ln 'hl 111' flY. Y"'" ('000 s-c:-)

Mallonll mark., ..1.
and/or NYIftUII

ClarNftIl!1t
tai li

Pro)ecUon nalt S , .....
(olU CelU
Aail_n 'onl", ii..=..*,=...==-...."r:...=IP=

Total
(dUI (a) .Cb) .Cc) .Cd)
" ..Icln Por.tm "••Ieln Penil"w_

TeohnIClluwlCauol __

!m'oLiI
Aânlrdl\rlll.,.~~
TOLII

a IpIalry ontY 'MM dlNeUy IMOI.ad ln 'M pr'OdwU..~.

'W1a~

[

(
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1

l

r1,
1.

r

l

ObJ"' or cont...el YaUelIty

[ (1) , .."" exehanll "venue
!I;l«\1 or IDOOI
bporu Dt M"Ie.
Ol"" .aml,.--
Total (1)

U) ,ore"" ••Chancl aapencUIUN
Imper" or mad'lhMlry 1 .~Iprnent •.......
IInporu of ra. muerla1l
ImpoI'U ot manut'clUNd podI
ImporU or ..ml-manutulUNd roodI
Imparti of _PU' pul.l
Imparti or PU" • corrl4Mll.-nu
, .."" ln'.....' paymenu
,orlAcn teehnoklCY trI..r., pt,)'nlllllLI
Profit nmltLl~
Othe, PilyrMftU
Tol&l nI

''"lm ......... _ WoU)

Il. Lbt tal CIl' oU.., t~ of beMtll. IpeCtf,

Curnnt

T- !! !! !! !! !!

Na'ure V.Udll, Amount or ~tIl

1

L

l.
L
(.
f
;
L l
,
!
l

[

20. Lbt an)' other luthor"U_ trom the Cln!

No of ottlclal "l&er DI',

22. Marne of company npr•••n.aUvel_.

1
: 1

1



[

l

(

1

l
!
1

"'''Dlca
CM GOC')' ot .....1~1'.

Cov1 of the ,.,.1 Lai ""U'Y

ArUe_ of a-c1.Uon

100&&1 ....IU_

IMGriptlon oertltleatl l' the National ftartltlr of Pen"" In••trMftt

Audlled nnMOlal ltat..,..", tbalaMe IhMt and profit and ,.. aecount) COI; pondl~ to , .... &ut ttne nnanel.l ,.,n

Noltl If the OllifftPU'y hU .ltudl appUed to the CHI! ln lhl Nfftnt , ••, 1 40 not eompl.'1 thl bute .-.UonnaU"I, but,.f., to ,",IOUI IppIiOlUon.
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