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Abstract

Attempts to stem the continued advance of climate chamegeoav global in nature.
Central to achieving these aims is the need to harnessatth@t as well as permitting
governments the scope and power to make real reguldtanges. The creation of
emissions trading schemes under the UNFCCC and its K3rotocol is just such an
market instrument which can, if used correctly, contrilsigeificantly to the
international communities efforts. The airline indussrynder significant pressure to
make its own reductions, for all manner of greenhouse gésefate, the subjection
of the aviation industry to such regulation has beenndfie control of the
International Civil Aviation Organisation. Progress bigtbody has not been
substantial. As a result, some States have seecats@y to make the first move in
subjecting the aviation industry to emissions trading sceeF@emost in these
efforts has been the European Union’s intention tagoflights within its already
established emissions trading scheme. As a centraldkties scheme, the EU intend
subject all flights to the scheme, irrespective of theas nationality and its point of
departure or arrival. Essentially, the scheme will geetegulate international flights
of non-EU airlines. It is the purpose of this thesisdosider the appropriateness of
these steps by the EU. Does this project extend theateubf airline emissions
extraterritorially? Should the answer to this questiogdse does this prevent the EU
from actually taking these steps? These and other queatierensidered in the
thesis. Ultimately, the paper seeks to address the grdpodusion of aviation within
the trading system and consider whether such an innlissia any way precluded by
current international law.

Les tentatives d'enrayer l'avance de la suite deggehaamts climatiques sont
maintenant de nature mondiale. Centrale a la réalisde ces objectifs est la
nécessité de mettre a profit le marché ainsi que de pgeeraedes gouvernements de
la portée et le pouvoir de faire de réels changementmégtaires. La création de
régimes d'échange de droits d'émission au titre de 1dJOCNet du Protocole de
Kyoto est un instrument du marché qui peut, s'ils sonsésilcorrectement,
contribuent de maniére significative aux efforts dedlamunauté internationale.
L'industrie aérienne est soumise a de fortes pressiondgiauses propres réductions
d'effectifs, pour toutes sortes de gaz a effet de skme.jour, l'assujettissement de
l'industrie de l'aviation a cette réglementation a és&déa dans le contrdle de
International Civil Aviation Organisation. Le Progré&alisé par cet organisme n'est
pas considérable. En conséquence, certains Etats ordé@éngi'il est nécessaire de
faire le premier pas en soumettant l'industrie de l'anaide systémes d'échange
d'émissions. Le premier de ces efforts a été fait'lgaidn européenne avec leur
intention d'y inclure des vols déja établis dans le cadleudesystéme d'échange
d'émissions. Comme un élément central de ce régidie al l'intention que tous les
vols soient soumis a ce régime, indépendamment deidamakté des compagnies
aériennes et de son point de départ ou d'arrivée. Esdmamegnt, le régime cherche a
réglementer les vols internationaux de compagniesra@@s non membres de I'UE. I
est l'objet de cette thése d'étudier I'utilité de cesuraspar I'UE. Est-ce que ce projet
étend la réglementation des émissions des compagniesresy
extraterritorialement? Si la réponse a cette quessboui, s'agit-il d'empécher I'UE
de prendre effectivement ces mesures? Ces questions ettt prises en compte
dans la these. En fin de compte, le document chercdgoadre a la proposition
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d'inclusion de l'aviation dans le systéme commercial et diegasi une telle

inclusion est de toute fagon exclue par le droit intenat actuel.
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1. INTRODUCTION

Concern for the impact of humanity’s progress on tlgenenvironment is now

widely held, globally connected and is being voiced evwaddo. Current economic

and industrial development is no longer politically imménoen the influences of
environmental sustainability. United Nations studies haveesgpd dismay that such
rapid, unregulated developmensks undermining the many advances human society
has made in recent decadésnd the global media continues to raise awareness on
the issue of sustainable development across all indsesttprs-

As regards the atmospheric environmettite ‘major proportion of pollutant emissions
results from energy-related activities, especially from theofi$essil fuels® The
international community’s response to this global isandnternational Protocol
signed at Kyoto, Japan, under the auspices of the UN rarkeéonvention on
Climate Change, sought to tackle these problems by intneglactap and trade
system for many sectors of the global economy. Dmeept of this cap and trade
system is quite simple. Essentiallytatal resource access limit (the cap) is defined
and then allocated among users. Compliance is established by simply comparing
actual use with the assigned firm-specific cap as adjusted by any acquseldl
permits.? Therefore, within carbon trading, the cap on the amoficarbon that may
be emitted is defined and then allocated amongst thercarhters the governing
body wishes to target. In that way, reduction in thé&tem of emissions is done
where it is most economically efficient to do so.dggglly, it aims to be thebest
instrument that would minimise the overall cost of achieving prescribed

environmental objectives

! Ban KiMoon, Global Environment Outlook: GEO4: Envirommhér Development, (New York:
United Nations Environment Programme, 2007) at Forewor,doxline: BBC News
<http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/15_10_ 2007_un.pdf>.

2 «Airlines losing image war with climate change adttis, say industry strategists’, (19 October 2007)
online: <http://www.iht.com/articles/ap/2007/10/19/europef&EN-Greece-Embattled-Airlines.php>.
3 Supranote 1 at 46.

* T TietenbergThe Tradeable-permits approach to protecting the commons: lessaiisrfate

change D Helm ed.Climate Change PolicfOxford: OUP, 2005) at 180.

®> D W Dewees|nstrument Choice in Environmental Polidy N Stavins ed., The Political Economy of
Environmental Regulation (MA US: Edward Elgar Publishing, 2@04)52.
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Despite this international action however, carbaelehave continued to rise 35%
faster than was expected in 200@ith the result being a potentially devastating
effect on thehealth, wealth and well being of people around the gloébeghilst all
industry sectors are currently being scrutinised for tleairtbon footprint’ and impact
upon the environment, the aviation industry has come undgeigar inspection.
Whilst figures vary, the International Civil Aviatiorr@anization (ICAO) cites a
report from the Intergovernmental Panel on Climatenghahat estimates aircraft to,
currently, tontribute about 3.5 percent of the total radiative forcing (a measure of
change in climate) by all human activitiédt is widely accepted that this figure is
forecast to ris€.As regards passenger transport, both the media andicahtsrveys
report an increasing awareness amongst consumersiofgaet of air travel on the
atmospheric environmef.Yet, this has not resulted, and is not forecast to resut,
lessening in the use of air transport for civilian passedg®rofessor Dempsey has
posited that the forecasted growth in the aviation imglweill soon catch up and
overtake the 5.2% reductions proposed by the Kyoto Protokts.has also
suggested that, although technical improvements in air nangaould be an
important contribution to the reduction in aviation impaetthe environment,
government intervention will be necessary to effetyimeutralise the industry’s
growth impact on the atmospheric environment.

Against this background, the European Union is proposing ladie¢he international
air transport sector within the European emissions wastihemé? This scheme

® ‘Unexpected growth in CO2 found’ BBC News, online:
<http://news.bbc.co.uk/1/hi/sci/tech/7058074.stm>.

" ‘Natural decline hurting lives’ BBC News, online:
<http://news.bbc.co.uk/1/hi/sci/tech/7050788.stm>.

& http://lwww.icao.int/icao/en/env/aee.htm; Full reporbe found at online:
<http://www.grida.no/climate/ipcc/aviation/index.htm>.

® RCN Wit et al,Giving wings to emissions trading: Inclusion of aviation under theean
emissions trading system (ETS): design and impBReigort for the European Commission (Delft:
Director General of the Environment, 2005) at 1 online:
<http://ec.europa.eu/environment/climat/pdf/aviation_etlyspdf>.

104Jet Green?’ online : <http://www.slate.com/id/2175055/>.

HBlame the passenger, not the plane’, online:
<http://commentisfree.guardian.co.uk/david_learmount/2007/10¢blthe _passenger_not_the_plane.h
tml>.

12 ps Dempsey, ‘Trade and Transport in Inclement Skigse-Conflict between Sustainable Air
Transport and Neo-Classical Economics’, (2000) 65 Joofrfsr Law & Commerce 639 at 654.

'3 bid at 660, 662.

14 For detailed analysis of the EU ETS, see Chapteropeitates in a similar fashion to the cap and
trade system operated by the Kyoto Protocol describedeab
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operates much like the cap and trade system mentiongd.dhahort, it intends to
label all airlines, irrespective of the nationalititlee airline or aircraft, which utilise
European airports as ‘polluters’. As such, these airlivid$e required to buy and
sell allowances sufficient to cover their emittingcafbon dioxide during their flights
into and out of European airspace. The details of therse will be outlined below. It
is sufficient, for now, to provide an example so@sltistrate the issues.

Imagine a flight taking off from Chicago, O’Hare Intetioaal Airport. It is bound for
Paris, Charles de Gaulle Airport in France. On its vitgyasses over Newfoundland
(Canadian airspace), Reykjavik (Icelandic airspace), iD(Bire’s airspace) and
London (UK airspace). It has also passed over the étl@tean, which, according
to international law, is legally ‘high seas’ and not sgbfo any nation States
sovereignty. The principal international Conventiogulating international civil air
transport, the Convention on International Civil Aioa (the ‘Chicago Convention),
extends that rule of international law to the airspstm@ve the waters.So, the flight,
for its entire journey, is within 6 different nation’sspace as well as international
airspace over the Atlantic Ocean. Classic internaliaw asserts that the law
applicable to an activity is that of the nation Staterpor in, which it happens to be
being conducted (in addition to that States internati@mabbligations):®° However,
the emissions trading scheme will operate as followsekery tonne of carbon
dioxide the flight emits, it must obtain a single alince. The tonnage of carbon
dioxide emitted will be calculated by taking into accatlnet type of aircratft, its fuel
and, importantly, the distance travelled. Consequehdyatrline must obtain
sufficient allowances for the total flight period — inting those periods when the
flight was over foreign airspace (i.e not Europeaspaice). Therefore, the scheme
effectively purports to regulate the flight of aircréifiat may not be registered within
the European Union) over foreign territory.

This paper seeks to question the legality of this proposed reedisdoes not seek to
assess the political difficulties and/or benefit$haf proposal, nor does it seek to

assess its economic or regulatory suitability. Many ssudkeve already been

15 Convention on International Civil Aviation, 7 Decemh®44, 15 U.N.T.S 295, article 12. [Chicago
Convention].
16 Netherlands v. United StateEhe Islands of Palmas Arbitratip(928) 2 RIAA 829 per J Huber.
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undertaken in this regafd Rather, this paper questions whether the proposed scheme
is compliant with, or in violation of, internationkaw. The central question on which
the paper concentrates is the allegation that theuree@sa unilateral one, which is
arguably extraterritorial and illegitimate under inteimaal air law and public
international law more generally. The concept ofggitimacy is used throughout this
paper. It is to be understood here as an aspect of goeemdaich makes the
imposition of regulation upon one actor by another aed#gpt As Bodansky notes,
the actor subjected to the rule finds it acceptable not bedaergare necessarily
persuaded by its correctness, nor because they aredoengersuaded into so
accepting?® Rather, [s]ubjects who obey [legitimate commands or rules] do so not
because they believe that the actions commanded are worthy of obedigregher

in virtue of the fact that they were so command&d@herefore, does the EU have this
legitimacy in seeking to regulate the emissions of nomu@anity aircraft, taking into
account their passages of flight outside the terribddtpe EU?

The paper first outlines the European emissions tradimgnse currently in force and
attempts to give an understanding of its rationales and.gdabsequently, the thesis
addresses the proposed Directive which seeks to includ@awathin the scheme

and highlights where this Directive departs from the meicisaof the general trading

scheme directive.

The paper then outlines the principal international legiabrwhich the EU ETS
threatens to violate. This section focuses, firstlygeneral international law and
international air law principles. Attention then tsito address the concept of
extraterritoriality before addressing the wider and npoessing issue of
unilateralism. This part’s penultimate section addressiptes of international
environment law and, specifically, the role of the préoaary principle. It concludes
by drawing together the threads of the discussion and exaiow the EU ETS
stands up to scrutiny under those issues.

" Supranote 9.

18 D BodanskylLegitimacy D Bodansky, J Brunnee, E Hey ed®xford Handbook of International
Environmental LawOxford: OUP, 2007) at 706.

195 ShapiroAuthority, J Coleman & S Shapiro ed®xford Handbook of Jurisprudence and
Philosophy of Layw(Oxford: OUP, 2002) at 386.
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The paper then proceeds to address the trend for competitaomi-trust laws to have
extraterritorial reach. It also focuses upon anti-toase law within the aviation field
and ultimately seeks to draw analogies between thesepdesand the current

emissions trading dispute.

Following on from this section, the paper undertakes aam@ekysis concerning a
dispute between the US and EU regarding an environmentauneeaffecting
international air transport. Again, the purpose hetebsito draw analogies with the
current dispute so as to further understand the legitimattye d&U’s proposed

actions.

With the focus remaining on the EU and US relationshgiritransport matters,
attention then turns to consider the 2007 Open Skies Agirdesoncluded between
the two Parties. The focus in this section is on thirenmental provisions contained
within the Agreement and will serve to further clatifig EU’s legal position vis-a-vis
the principal objector to its expansion of the EU Eh8,US.

The final part of the paper extracts itself from tbeus of unilateral action and
examines the role of the International Civil Aviatidinganisation and its Committee
on Environmental Protection on emissions trading withenitibernational air
transport sector. This part of the paper concludes by, dgghlighting the principles
that can be taken from the analysis of the role #i0Gnd examines the EU ETS
against those principles.

The paper concludes by bringing all the main threads ancipiee addressed
throughout the paper together in an attempt to answeuiion as to the legitimacy
of application of the EU ETS to international aimsport.
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2. EUROPEAN UNION EMISSION TRADING SCHEME

2.1 Introduction

The European Union established its emission trading scimeameattempt to fulfil its
commitments to the Kyoto Protocol to the United Natiorast@work Convention on
Climate Changé® As a cap and trade system, the scheme seeks to plaveraii

limit on the amount of greenhouse gases that certaimakiéegys may emien masse
A set quota, in this instance a metric tonne of carboxidiicequivalent? of any
given greenhouse gas is then translated into one allevthatthose undertakings
may freely trade. Working on this approach, the aim osteme is to allow the
price of the allowances to be set by market dynamiddyythe government (once
allocation has been achieved). The consequence oughthatithe undertakings
which find it cheaper to abate their environmental impaat tb purchase permits or
allowances will do so. Therefore, the reduction in emrimental impact can be made

where it is most economically viable within the market.

2.2 The EU ETS Main Components

The following overview of the EU ETS by no means seeksetcomprehensive.
Rather, it attempts to provide an elementary outhihies essential features as well as
highlighting the concepts which have potential implicatiéor the proposed inclusion
of the airline sector.

Entering its first 3 year phase on tieJanuary 2005 the EU ETS Directive is
applicable to activities, detailed in its first Annex, sastthe roasting of metal ore
and the production of pulp from timb&Operators of such installations are required

20 European Parliament and Council Directive 2003/87/EC of 18082003 establishing a scheme
for greenhouse gas emission allowance trading witlkerCommunity and amending Council Directive
96/61/EC, [2003] O.J. L 275.

2 bid at art.3(j). ‘equivalent’ refers to any other gream®gas listed in Annex Il with an equivalent
global-warming potential. These gases are; Carbon @éoilethane, Nitrous Oxide,
Hydrofluorocarbons, Perfluorocarbons, Sulphur Hexafl@urid

22 supranote 20, art. 11. The second 5 year phase begins on 1 JaaQaryrhe Scheme is then
envisaged as progressing in 5 year periods.

% Supranote 20, art. 2.
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to obtain a permit from a Member State allowing it tat@®rtain greenhouse gasés
and applications for these permits, as well as the ifethemselves, must meet
certain requirements.These individualsray not emit residuals (the defined amount
of greenhouse of gas) in excess of the number of quota permits thagithdhe

EU ETS substitutes the word ‘allowance’ for ‘quota permit’.

An ‘allowance’ is anallowance to emit one tonne of carbon dioxide equivalent
during a specific period.’.?’ “One tonne of carbon dioxide equivalent” meaorse
metric tonne of carbon dioxide (CO2) or an amount of any other greenhouse gas

listed in Annex Il with an equivalent global-warming potehfl

Each Member State was required, at least 3 months pribdanuary 2005, to

develop a national allocation pl&hThis plan would detail the method and amount of
allowances to be made available to all the operatahsnithe Member State’s
jurisdiction, though the Directive required that, for thgear period between 2005

and 2008, 95% of these allowances be allocated free of clfarge

Upon allocation, the operators falling within the scopthe Directive may transfer
allowances between both persons within the Communitgifeer or not falling

within the scope of the Directive) and persons in thindntries listed in Annex B to

the Kyoto Protocol (which have ratified the Kyoto Protpedbtere such persons
mutually recognise allowances in the EU ETS with ‘alloess’ in other greenhouse
gas emission trading schenfé&ach Member State must recognise the validity of an
allowance held by an operator from another Member Btatel each Member State
‘shall ensure that, by 30 April each year at the latest, the operataatf installation

24 Supranote 20, art. 4. The Directive does not stipulatettteaMember State which provides the
permit must the State in which the activity is conduckember State A could provide a permit for an
operator conducting an activity detailed in Annex | within NbemState B.

% Suypranote 20, art. 5 & 6.

% R StewartEconomic Incentives for Environmental Protection: Opportunities andaOlest R

Revesz, P Sands & R Stewart esyironmental Law, the Economy, and Sustainable Development
(Cambridge: Cambridge University Press, 2000) at 175.

" Supranote 20, art. 3(a).

2 Supranote 20, art. 3(j). These gases are; Carbon Dioxidthavle, Nitrous Oxide,
Hydrofluorocarbons, Perfluorocarbons, Sulphur Hexafl@urid

29 Sypranote 20, art. 9.

39 Supranote 20, art. 10. For the 5 year period starting orl framuary 2008, each Member State must
make at least 90% of allowances free of charge.

31 Supranote 20, art. 12(1) & 25(1).

32 Supranote 20, art.12(2).
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surrenders a number of allowances equal to the total emissions fromgtedtation

during the preceding calendar yeat.*

The Member States must ensure that they monitor emsssicaddition to ensuring
effective execution of the scherfieThis further requires the Member States to
develop and maintain a registitg ‘ensure the accurate accounting of the issue,
holding, transfer and cancellation of allowant8svhich will, in turn, further assist
the Member States in reporting to the Commission gaahon the application of the
Directive>° In the event of infringements of the scheme by opesatddember States
must adopt penalties which aeffective, proportionate and dissuasivé

Attention now turns to address the rationale behin@€@@3/87 Directive establishing
the emissions trading scheme. This will be achieved Kigdnto the preamble of
the Directive. Undertaking this exercise will help on@mderstand what the EU is
hoping to achieve through its international measures.

First, the Scheme is supposedly designed so as to Mesmdter States in attaining its
commitments to reduce anthropogenic greenhouse gas emissaersthe Kyoto
Protocol®® To that end, the institutions are, at the same @mabled to regulate the
growth of its industries and restrained in the means an@eegmwhich it may
impose those regulations.

The Community institutions also considered it necegsaegtablish Community-
wide provisions regarding the distribution of allowansess to preservéhe
integrity of the internal market and to avoid distortions of competiffbfiherefore,
the scheme is intended to comprehensively cover theomm@ntal impact of
undertakings’ within the jurisdiction of the European Union.

33 Supranote 20, art.12(3).

34 Supranote 20, art. 14(2) & (3).

% Supranote 20, art. 19.

% Supranote 20. art. 21.

37 Supranote 20, art. 16(1).

38 Supranote 20, Preamble, recital 5.
39 Supranote 20, Preamble, recital 7.
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Still, the Preamble stresses that this scheme slomljdbe understood as one part of a
more ‘comprehensive and coherent package of politteseduce the emitting of
greenhouse gases, both within Europe and glof4lhdeed, whilst the institutions
permitted the continuation of national emissions trgdithemes in light of the
creation of a European-wide markéthey also envisaged extending the applicability
and functioning of the European scheme to emission tradiegres in third
countries’? Moreover, the institutions explicitly predicted thevarsion of the

scheme to activities outside the industry and energyrsecttoparticular, the

Preamble to the directive urged the Commissioronosider policies and measures at
Community level in order that the transport sector make a substantiaibegign
...to...climate change obligations under the Kyoto Protd€ol

The EU ETS, therefore, is the central pillar in Ei¢'s policy on sustainable
development of its industries. It seeks to preservgltiml competitiveness of its
undertakings and should be seen as part of a wider,coarngrehensive approach to

environmental policy concerns.

“0 Supranote 20, Preamble, recital 23.
1 Supranote 20, Preamble, recital 16.
“2 Supranote 20, Preamble, recital 18 & art. 25.
“3 Supranote 20, Preamble, recital 25.
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3. INCORPORATION OF AVIATION INTO THE EU ETS

As the preamble to the EU ETS Directive had foreca$ttte European
Commission, after the entry into force of the l&gisn, set about addressing the
potential incorporation of sectors not detailed in Annegxd the scheme. Actors
within the emissions trading sector wegenerally supportiveof this move by the

Commissiort?®

3.1.1 Communication of Commission, 9Beptember 2005

On the 2 September 2005, the European Commission issued a comnamicati
the Council, European Parliament, European Economic acdlSommittee and
European Committee of the Regions. It was titRdducing the Climate Change
Impact of Aviatioh *® and sought to address, from a European policy perspective, the
perceived need to internalise the environmental costagatian emissions. The
Communication argued that, in light of the predicted 150%ease in emissions from
international flights by 2012 and considering iftinJrealistic to expect ICAO to take
global decisions on uniform, specific measures to be implemented by all
nations?2...including aviation in the EU ETS [would] be the most promising way
forward’.*® The Commission called upon those to whom the Commuaicatas
addressed to assess the suitability of its proposals.

3.1.2 EU Council Conclusions," December 2005
At the 2697 EU Council meeting of environment minsters, the MembateSt

addressed the impact of aviation on climate change. Tiisters welcomed the
initiative, taken by the Commission, to potentiallyliate aviation within the EU

4 Supranote 20, Preamble, recital 25.

“5 ‘Position on the inclusion of Aviation in the EU ETS8iternational Emission Trading Association
online:<http://64.233.169.104/search?q=cache:LWywvQBWnwY J:www.iagéeia/www/pages/getfi
le.php%3FdociD%3D2413+Airline+inclusion+in+EU+ETS&hl=en&didckcd=1&gl=ca>.

%6 EC,Communication from the Commission to the Council, the Europearafeiit, the European
Economic and Social Committee and the Committee of the Regi®esloaing the Climate Change
Impact of Aviation(27 September 2005, COM(2005) 459).

" Ibid at 2.

*® Ibid at 5.

** Ibid at 8.
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ETS, but emphasisethe need to apply the system under uniform conditions to both
EU and third country carriers®® The Council also crystallised earlier sentiments
expressed by the Commission in its Communication docyniext {tjhe objective
should be to provide a workable model for aviation within emissions trading in
Europe that can be extended or replicated worldisde

3.1.3 Economic and Social Committee Opinion, 24pril 2006

Subsequently, an opinion from the European economic ara sommittee was
released? Although it considered purely ‘intra-EU’ coverage oftaémsport avery
feasible optioh it stated that it would benecessary to work through the International
Civil Aviation Organization (ICAQ) in order to ensure the worldwéghplication of

an emissions trading schehte air transport> This was because the problem was
‘global in nature and thus deman[ding] [of] a global solutiGhFurthermore, the
Committee specifically called for emissions rights‘@iowances’) to be allocated at
EU level. This was for two reasons; first, there hadn abad experience with
national allocation drastically over-allocating allowances and, secondécause
aviation, aspre-eminently a market with international competiti@ught to be
protected from national distortion.

3.1.4 European Parliament Reportfh4]uly 2006
The European Parliament echoed the words of both tbhadd@nd the Economic

and Social Committee by stressing tliae‘environmental effectiveness of any
emissions trading scheme will depend on it having a sufficiently broad geogiaphic

%0 EC,2697" Environment Council meeting, EU Council Conclusions — Reducimguelichange
impact of aviation(2 December 2005) at 7, online: <http://europa-eu-
un.org/articles/fr/article_5400_fr.htm>.

*L |bid.

2 EC, European Economic and Social Committee, Opinion on the Communifratiothe
Commission to the Council, the European Parliament, the Europeamoiic and Social Committee
and the Committee of the Regions on Reducing the Climate Change difnfveiettion (21 April 2006
COM(2005) 459).

*% |bid at A.3.

> |bid at B.3.

*° |bid at 4.7.
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scopé °° and that, consequently, the scheme shadder all flights to and from any
EU airport, ... irrespective of the country of origin of the aieliconcerned®’
Parliament did not consider that the proposed schenesl @y international legal
problems such as within the World Trade Organisation, Iiketeihat the
Commission be prepared todefend this position against possible attacks from third

countries.®®

3.1.5 Commission Impact Statement,"2December 2006

As promised in the 2005 Communication, the Commissiaifea¢nd of 2006,
produced an impact assessment report on the proposesionotd aviation into the
EU ETS>® This assessment dealt with economic, environmentafjrdaad
implementation factors of the proposed inclusioradoordance with the"émeeting
of the ICAO Committee on Aviation Environmental Protedt! in 2004, the
assessment concluded that the creation of a markatdraclheme solely for the
aviation sector was not feasible and that, rathergimginternational aviation with
other industries (already subject to emissions tradihgraes) would be preferalSe.
Despite asserting theéed to maintain equal treatment of operators regardless of
their nationality consistent with the Chicago Converitf§ihe assessment largely

ignored the legal issues surrounding the proposal.

3.1.6 Commission Proposal amending Directive 2003/87! B@cember 2006

8 EC, European ParliamefResolution on Reducing the Climate Change impact of Avjgdaiuly
2006, 2005/2249(INI)) at 22, online:
<http://www.europarl.europa.eu/sides/getDoc.do?Type=TA&Rafe=P6-TA-2006-
0296&language=EN>.

*"Ibid at 31.

*% |bid at 32.

%9 EC, European CommissioBpmmission Staff Working Document, Impact Assessment: Inchision
Aviation in the EU Greenhouse Gas Emissions Trading SchemeTE)J(E0 December 2006,
COM(2006) 818).

% For a more detailed analysis of the CAEP, see Ch8pter

®1 Supranote 59 at 8.

62 Supranote 59 at 4.
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On the same date, as the Impact Assessment, the Gsimmalso published the
proposal for a Directive to include aviation within the ETS®® The document (the
‘Commission Proposal’, ‘Proposal’ or ‘Proposal [irige’) proposed to amend the
existing Directive regulating the existing EU ETS angiigposals were thereby
subjected to the co-decision making procedure. In line Withprocedure, the
European Parliament was requested to give’itedding of the document.

3.1.7 Committee of the Regions Opinion, 10f1@ctober 2007

Before that, however, the Opinion of the Committeéthe Regions finally came on
the 11 October 200%.Although largely focusing on the economic and regulatory
suitability of the Commission’s Proposal, the Opinagneed that aviation should be
included within the EU ETS aa rapidly growing source of greenhouse ga%esnd
that any éfforts to coordinate the [EU ETS] with comparable approaches in third

countries®® should be welcomed.

3.1.8 Parliament 1 Reading, 13 November

The European Parliament convened to give its first ngagursuant to the co-
decision procedure, just over a month after the Comnuftdee Regions delivered its
Opinion®’ This position formalised the Report that the Parliarhad delivered a
month earlief® The reading was lengthy and amended a number of impatpacts
of the proposed Directive. Notably, the text adopted sowaghighlight that ICAQO, in
Resolution 35-5, had endorsed the development of emigsaxtisg for international

83 EC, European CommissioRroposal for a Directive of the European Parliament and of the Cobunci
amending Directive 2003/87/EC so as to include aviation activitigseischeme for greenhouse gas
emission allowance trading within the Commun{80 December 2006, COM(2006) 818).

64 EC, Committee of the Regionial™ plenary session, Opinion of the Committee of the Regions on
limiting global climate change to 2 degrees Celsius and the inciudiaviation in the emissions
trading system(10 & 11 October 2007).

®° |bid at 28.

% Ibid at 25.

7 EC, European ParliamefResolution of 13 November 2007 on the proposal for a directive of the
European Parliament and of the Council amending Directive 2003/87/ECtsdrasude aviation
activities in the scheme for greenhouse gas emission allowanaegtsithin the Community(13
November 2007, COM(2006)0818 - 2006/0304(COD)). [ERdading].

8 EC, European Parliamereport on the proposal for a directive of the European Parliamenbfnd
the Council amending Directive 2003/87/EC so as to include aviatitivities in the scheme for
greenhouse gas emission allowance trading within the Comm(@8t¥ctober 2007, COM(2006) 818
— 2006/0304 (COD)).
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aviation®® It added new Recitals to the Directive recognising tieel ier
improvements in technology and air navigation so asgate a more effective and
comprehensive approach to sustainable air tranSparprincipal change in the
Parliament’s reading was to include all flights entgon departing EU airports
within the scheme as from 201bThis was to ensure &vel playing fieldwithin the
international air transport industf.

Other notable amendments by the Parliament irfitedding included the mandatory
auctioning of 25% of allowancédthe use of revenues of that auctioning to go
toward mitigating climate change in other ar€aand the granting of power to the
Commission to amend the Directive wherd®c8untry adopts measures for
reducing the climate change impact of flights which are at least eqoival¢he
requirements of this Directit€ This would be todvoid double charging and to

ensure equal treatment’

3.1.9 Council of Environmental Ministers Common Position Magy, 20"
December 2007

The Council of environmental ministers adopted their compositiod’ on the 28
December 2007. In a Press release, the Council regobiétcal agreemeriton the

draft Directive placed before f.It agreed that all flights will be covered by the
scheme as from 2012. Progressing with the scheme, hgwexald not affect other
means of addressing climate change through a comprehensive approach based on
improved technology and utilisation of aircraft The Council also stressed that the
scheme was to be seen asnadel for aviation emissions tradinghich might also

9 EP f' ReadingSupranote 67, Amendment 1 of Recital 5.

0 EP ' ReadingSupranote 67, Amendments 3, 4 & 5 of Recital 8.

L EP ' ReadingSupranote 67, Amendments 8, 9, 64, 71 & 78.

2 Ep ' ReadingSupranote 67, Amendment 8 to Recital 10.

3 EP ' ReadingSupranote 67, Amendment 74 to Article 3c, para 1.

" EP ' ReadingSupranote 67, Amendment 76 to Article 3c, para 4.

;Z EP f' ReadingSupranote 67, Amendment 68 to Article 25a, para 1.
Ibid.

" Technically, only a political agreement was reachetiststage. A new compromise, to be tabled by

the President, was awaited before formal adoptioneoEttmmon position.

8 EC, EU Council, Press Release, online:

7<9http://vvvvw.consilium.europa.eu/uedocs/cms_Data/docs/pra‘tsdtﬁnvir/97858.pdf> at 9.
Ibid.
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act to promote the development of similar systems worldviftlé was also stated
that the proposed legislation would also not apply whetigird country has
equivalent measures in placé

Clarifying the outcome of this meeting, the Departmen®&nvironment, Food and
Rural Affairs in the UK asserted thtis will apply to the entirety of intercontinental
flights, not simply the part of the journey in European airsp&t&he scheme,

therefore, takes into account and regulates part ofitjie dver foreign airspace.

3.2 Proposed Directive

It is now appropriate to more closely analyze the PsabDirective, amending the
ETS Directive, in terms of its content. For the pwgmof this thesis, only a small

number of the proposed articles set down in the propdisective will be addressed.

3.2.1 Coverage

Firstly, the 2006 Commission Proposal stated flijgtr ‘the year 2011 only flights
which both depart and arrive in an airport situated in the territory of arider State
to which the Treaty applies shall be included® Under this rule, intra-EU flights
only would have fallen within the scope of the Direeti¥he limitation would have
been territorial in that it would have excluded any fligbperated by any given
carrier which either arrive or depart from an airmrtsidethe European Unioff.

The proposal continued to assert that, as of 1 January &0flyhts arrivingor
departing from an EU airport would have been subject tEth&TS®® The effect of
this proposal would have been to extend the jurisdictidhe EU ETS, as of 2012, to
air transport which might only have had part of its fliglithin European airspace.

On this issue, the European Parliament disagreed. &t isading, the Parliament
stated that the coverage should begin from the year 28tt@( than 2011 for intra-

% bid at 10.

& |bid.

8 DEFRA, online: <http://www.gnn.gov.uk/content/detail. asp@iSArealD=2&ReleaselD=340564>.
8 Supranote 63 at Annex 1(b).

8 The Scheme would also encompa&dredom rights within the EU for non-EU carriers.

8 Supranote 63.
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EU flights, and 2012 for all international flights), amat this coverage should, from
the beginning, extend to all international flights whinlght depart or arrive from an
airport situated in the territory of a Member Stit&he attached justification for this
amendment explained that only a scheme covering oniegnental flights as early as
possible would have any significant effect on greenhouse gaskethat this scheme
should be seen only as a first step toward a more Iggobhame for aircraft

emissiong’

As noted above, the Council took the view that 2012 waappeopriate date from
which to put the scheme into effect and for that datoter both intra-EU and
international flights. Therefore, the territorial dipption of the scheme is that it will
cover all flights which enter or depart from EU airgpas from 2012. No distinction
is made as regards the nationality of the air caoperating the flight. Due to the
calculation of the necessary allowances utilisingdietance of the flight, the scheme

will cover flight of no-EU aircraft over non-EU apace.

3.2.2 Allowances

Article 12(3) of the 2003 EU ETS Directive establishes thember States shall
ensure that, by 30 April each year at the latest, the operator of eaeHlatien
surrenders a number of allowances equal to the total emissions fromgtedtation
during the preceding calendar yeat.®® The Commission Proposal amends this
provision so as to apply to ‘aircraft operatdtsind the Parliament amendments
further asserts that the amount of carbon dioxide aan@tion allowance permits an
aircraft operator to emit should be divided by a factor 8fthe Council accepted

these provisions within the draft Directive.

The effect of this provision, therefore, is to placa@etary charge on the emitting of
carbon dioxide by any installation or, now, aircraftljig within the scope of the
Directive. For every metric tonne of carbon dioxeteitted, the aircraft operator is

8 Supranote 63 at Amendment 50.
87 bid.

8 Supranote 20 at art.12(3).

8 Supranote 63 at (8)(b).

% Supranote 63 at Amendment 41.
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obligated to surrender an allowance. Whilst the mattafl@fvances and allocating
such allowances raises its own legal issues, thasesisse largely outside the scope
of this thesis. Nevertheless, it is useful to be awaeallowances are obtained in the
same manner as under the general scheme, but thatwheilCin adopting its
common position, required 10% of the allowances distrtbtdeair carriers to be

done so through auctionifi§ Furthermore, it endorsed Member State allocation of
allowances, with each Member State being respongibleafriers which have their
principal place of business within its territory. Thasses the question, not addressed
in the official published documents, as to which governaientthority will be
charged with allocating allowances to non-Communityiees? The problems that
this aspect of the EU ETS’s expansion to internatiamatansport raises will be
addressed throughout this paper. Most principally, it pissegs of discrimination

and unequal treatment toward non-Community aircraft.

Therefore, as of 2012, all flights that fall within th@ge of the Directive must have
obtained sufficient allowances to equal the amounadian that flight has emitted

throughout its journey.

Now that the basic provisions are understood, attentitbtunn to the Preamble and
travaux preparatoires of the proposed Directive. Aghis,i$ undertaken to more
fully understand the rationale behind the EU taking thesess

3.3  Preamble and travaux preparatoires to the incorporating Diregtiv

The Commission’s Proposal recognises that the Kyotam&wbtequires developed
States to reduce the emission of greenhouse gases frarargVviaorking through the
International Civil Aviation Organisatiort> The proposal goes on to affirm that, as
members of ICAO, the Member Stateapport work on the development of market-
based instruments working with other states at global’lewel, to that end, cites
Resolution 35-5 of the ICAO Assembly as specifically esthg domestic or regional

‘open emissions tradihgrhich might well incorporate emissions from international

1t is envisaged that as the scheme develops, the mahaectioned allowances will increase.
92 Supranote 63, Recital 4.
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aviatiori.** The amendments to these recitals, by the EuropedarRent, were
superficial only and the democratic assembly largely esedbthese sentiments.

As stated above, the Commission proposed a staggerecelppegarding coverage
of flights, solely intra-EU flights falling within thecope of the Directive a full year
before any flight, utilising an EU airport, becomes scidje the Directive’s
provisions in 2012. The Commission considered that this agiproaht thereby
serve as a model for the expansion of the scheme worldftiéso noted above,
Parliament rejected this approach and called for alitigo be covered from 2010.
The European Parliament considers climate change todbebal phenomenon which
requires global solutions” As such, this amendment ought to be regardedh
important first stepin tackling this global problem, with the input of NotJEparties
being invited so agd develop this policy instrument furthéf Echoing the
Commission, Parliament added, in its justificationtfe proposed amendment, that
‘[tlhe EU should talk to third parties to get a global scheme as sopossble The
Council’s ultimate position is something of a compronfiseveen the two positions,

whilst maintaining the need for universal coverage.

3.4  Analysis and Evaluation of the Proposed inclusion of aviation

It is evident that at all stages in the preparatiomeMirective, each European
institution (the Commission, the Parliament and thar€d) voiced concerns for the
singularly European nature of the project. Each was kestrdss the need for
international action and the hope that the ‘leadersifithe EU would lead to global
acceptance of similar schemes. The compatibility witter international schemes is
certainly a central rationale in the promulgationhos Directive. The vision is clearly
one of leadership which the EU hopes will promote theaagmn of other
compatible schemes. Nevertheless, it also seemthth&ommission is unsure as to
what position it ought to afford ICAO in the adoption o€k policies. Although it
championed the role of ICAO in making progress withingheironmental aspects of
aviation, it nevertheless proceeded to initiate the sclsetedy within Europe. Whilst

9 Supranote 63, Recital 5.

% Supranote 63, Recital 11.

% Supranote 67, Amendment 9.
% |bid.
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ICAO has stated thaemissions trading schemes should not be applied to aircraft of
foreign countries without mutual conseihe EU regards that position as an
‘abdication of the leadership role given to it (ICAO) in the Kyoto Protdéa\

further central theme is clearly, therefore, thetiegcy of action when taken against
the background of a multilateral mechanism designed, bawviagion community, to
address exactly these matters. The scheme, moreosamtiargone serious debate
surrounding its uniform application to, and equal treatméraiotransport
undertakings. This is a principal consideration which meas#xplored within this
paper; how is the legitimacy of the EU’s action atiéelcby the category of activity it
seeks to regulate?

These are perhaps the main threads that run throwgypaper. They amount to
guestions and issues which go to the very core of theelebaently surrounding

unilateral action within international air transport.

97 CAO rejects EU's right to impose emissions tradwithout mutual consent’
online:<http://www.atwonline.com/news/story.htm|?gtB=10355>.
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4. SOVEREIGNTY, EXTRATERRITORIALITY, UNILATERALISM &
INTERNATIONAL ENVIRONMENTAL LAW

This part of the paper now proceeds to outline the fundihgrnciples of
international law that impact upon the position ofpheposed incorporation of
aviation within the ETS within EU international relat®

4.1 Public International Law

The modern concept of sovereignty emerdgedith the rise of the modern state and
the emancipation of international relatiorturing the period of medieval histo?¥t
originally served to describe the supreme power of ald&gige over a geographically
defined area, but sootransmuted into the principle which gave the state supreme
power vis-a-vis other state¥ As such, each State began to engage in matters of
international relations at the border of their geogregdterritories, with the
consequence thatundamental legal concepts [such] as sovereignty and jurisdiction
can only be comprehended in relation to territof}

Therefore, the concept of territory, as understoodtgrmational law, is involved
implicitly in matters of conflicts of sovereignty. Mist territorial sovereignty confers
exclusive competence on a State’s governmental instigito govern its own
territory, so too it establishethé obligation to protect the [same] rights of other
states *°* Therefore, a State is obligated by international awefrain from violating
another State’s territorial sovereignty and, moreoweist not knowinglyallow... its
territory to be used for acts contrary to the rights of other Stafés

4.2 Public International Air Law

These concepts of sovereignty have been extended Himiand of the territory of a
State. The principle of respect for territorial sovereignty is also dikginfringed by

% M Shaw,International Law 5" edition, (Cambridge: Cambridge University Press, 20031 at
% Ibid at 21.

1% pid at 409.

% pid at 412.

192 Corfu Channel CasgUnited Kingdom v. Albania, [1949] I.C.J. Rep 1 at 22.
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the unauthorised overflight of a state’s territary. % Internationally recognised in
its first codified form by the Paris Convention for Regulation of Aerial Navigation
19191%the principle of sovereignty over ones airspacedsiihdamental principle

on which all States interact in the field of air spart and navigation.

Stemming from the progress made by the Paris ConventitinleAL of the Chicago
Convention, entitled ‘Sovereigntyrécognize[s] that every State has complete and
exclusive sovereignty over the airspace above its tertit@ryicle 6 expands upon
this notion, stating thafrijo scheduled international air service may be operated
over or into the territory of a contracting State, except with theiappermission or
other authorisation of that State, and in accordance with the terms of suolsgien

or authorisation

It is immediately noteworthy that Article 1 refers'¢wery’ State, rather than, as it

does in other articles, ‘contracting States’. Furtheanthe article does not claim to
create or establish the rule regarding airspace sgweyebut rather ‘recognizes’ the
principle. The use of this language, in applying to all Statespective of their
voluntary subjection to the treaty, and in codifyingadneady existing rule, has
important implications. First, it indicates that tlde is one of customary

international law. It is both respected by States atfize and constitutes tlginio

juris of the international community> Second, and consequently, it indicates that the
principle is, to all intents and purposes, inviolable. &fae, actions which appear or
seek to operate against this principle must be scrutitasee final degree if that

action is to be considered legitimate.

4.3 Extraterritoriality

However, simply stating these basic principles behegrue complexity of the
interaction between sovereign territories. The iobpand consequences of a

193 case Concerning Military and Paramilitary Activities in andaitst NicaraguaNicaragua v.
United States[1986] I.C.J. Rep 14 at 128.

1411 LN.T.S 173.

195 p Mendes de LeoiThe Dynamics of Sovereignty and Jurisdiction in Internationation Law G
Kreijen ed.,State, Sovereignty and International Governati@xford: OUP, 2002) at 484.
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sovereign entity exercising its powers do not always ires@ely within the
geographical boundaries of its territory.

Indeed, with the onset of economic globalizationtesthave begun to recognise both
the desire and necessity of exercising its sovereigutside its territory. To that end,
in theLotuscase, the Permanent Court of International JugfiCaJ) stated that

States have avide measure of discretibregarding extending thepplication of

their laws and the jurisdiction of their courts to persons, propertyaasl outside

their territory’. *° In this regard, there have developed a number of prexiphich
legitimise actions whichprima facie violate the supposedly inviolable rule regarding
State sovereignty.

First, the above discussion recognised the right déSta exercise territorial
jurisdiction ‘over all events occurring within its territary®” Where territorial
jurisdiction gives the State sovereignty over allspag® within its territory, the
corollary of that statement is that a State mayckovereignty over persons who are
not usually subject to its jurisdiction (because of thationality), but become so due
to the persons activity being conducted within the terricdpat State. The
jurisdiction is therefore exercised within ones teryitbut over an actor usually
subject to another States’ jurisdiction. It is this cqaehich is manifested in, inter
alia, Article 6 of the Chicago Convention which requadsaircraft operating in the
territory of another State to operate in accordante the terms of its entry permit.

A further nuance to this situation is where an actiigated in one State but
concluded in another. Within the field of aviation, the kerbie bombing provides an
example of this scenartd® Here, Libyan terrorists loaded a bomb onto an airanaft
Malta which subsequently exploded over the United Kingdotarnational law
recognises the need for pragmatism in such instances ablisgFstssubjective
territorial jurisdiction over the terrorist murder fitve State of Malta (in which the act
was initiated) anabjectiveterritorial jurisdiction over the same event foe tinited

1% The Lotus CasdFrance v. Turkey (1927) PCIJ, Ser A, No. 10 at 19.

197 Basic territorial principle. A de Mestral & T GructeMesierskiExtraterritorial Application of
Export Control Legislation: Canada and the USReiden: Martinus Nijhoff, 1990) at 19.

198 persons’ here understood as including any naturabat kntity, such as a commercial
undertaking.

19 TheLockerbie Caselibya v. United Kingdon{1992] ICJ Rep 3; 40 ILM 582 (2001).
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Kingdom (in which the act was completéd} An international flight clearly emits
pollution over at least two territories and can, unterapproach, be regulated by
both parties*

It has also been established that a State may exqucisdiction over a person, due to
their nationality, regard[less] of the fact that the acts and their effects have no
relation to the territory of that staté™? Known as the nationality principle and used
‘relatively infrequently**® this principle is at the heart of extradition agrertsand
clearly impinges upon the principle of territorial sovgngy. Similarly, it has been
recognised that a State may exercise jurisdictidrere the nationals of [that] state
are injured, regardless where they may. B8 This ‘passive personality’ principle has
not always been fully accepted in State practisenbuértheless constitutes an
example of existing, occasionally legitimate, extmat@rial jurisdiction* In this

way, protection can be afforded to ones own nationalsemtemage to that national
occurs outside the territory of the protecting State.

Additionally, and perhaps the most pervasive of allpttieciples, so far discussed,
which derogate from the strict application of soveréentory, States have begun to
recognise that some criminal acts, such as piracy aratgeen are so prejudicial to
the interests of all states, that customary international law...dogsrobibit a state
from exercising jurisdiction over them, wherever they take @adewvhatever the
nationality of the alleged offender or victift®

The penultimate principle derogating from the strict ajapion of territorial
jurisdiction to be discussed, the protective principlaigggiction, extends even
further into the domain of territorial sovereigntywe where the action at issue is
conducted by a non-national outside the territory of tAeeSeeking to prescribe

jurisdiction, that State may exercise legislativesdigtion so as to protect thevital

10y Lowe, Jurisdiction,M Evans ed., International Law, (New York: OUP, 2006348-344.

1 This does not prevent a stand-off, however, shouterrejiarty refuse to cooperate.

Y2 gypranote 107 at 21.

13 Sypranote 110 at 345.

14 sypranote 107 at at 23.

15 Arrest Warrant CaseDemocratic Republic of the Congo v. Belgjj2002] ICJ Rep at 3.

116 A Aust, Handbook of International LawCambridge: Cambridge University Press, 2006) at 45-46.
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interests " Nevertheless, the extraterritorial scope of this ppieds limited by the
concept of ‘vital interests’; some cases being cratifr the interest the prescriptive
jurisdiction sought to protect®

The final principle, closely related to the protective @pte and perhaps most
important for our current discussion, concerns the pialdat a State to apply
‘jurisdiction over acts done by persomgho need not be nationals of the prescribing
State,'beyond its state’s bordérbut which have effects within that State’s
borders:*® Indeed, it is this latter doctrine, the ‘effects’ dow, which has generated
most disputes regarding ‘extra’-territorial applicatiaisaw. Essentially, a state may
‘assume jurisdiction on the grounds that the behaviour of a party is producing

‘effects’ within its territory. 1%

For instance, placed in an aviation context, Profedbeyratne is of the opinion that
‘if... engine emissions of aircraft adversely affect the terrisavigother] states.

the state in which such aircraft are registered or leased or chattexld incur
legal liability at international law*?* As such, the injured State might legitimately

exercise prescriptive jurisdiction over the activity.

This sketching of various principles of extraterritorigblication of jurisdiction has
not sought to be exhaustiV& Rather, it aimed to demonstrate that, despite the
towering principle of state sovereignty as an inviolaaastant within international
law, it remains possible to legitimately operate camytto that principle.

This possibility, that there are exceptions to thetstmclerstanding of a State’s
sovereignty, is fundamental to the debate addressedduhdsis. Where States begin
to interact with one another and matters of sovergigner airspace underlie those
interactions, cooperation becomes essential. As ntited;hicago Convention
operates as the bedrock of that cooperation within intienad civil aviation. It acts

Y17 sypranote 110 at 347.

18 US v. Gonzalez76 F.2d 931 (1985).

19 gypranote 107 at 19-20.

120 gypranote 97 at 612.

121 R Abeyratnelegal and Regulatory Issues in International Aviaisew York: Transnational
Publishers, 1996) at 291.

122 See J O’Brieninternational Law (London: Cavendish, 2001) at 2%jpranote 110 at 335-358.
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as a cooperative multilateral treaty which seeks fmose concrete rules on
sovereignty over that regime. As seen, however, ekoepto the rule of territorial
jurisdiction exist. Equally, exceptions to cooperative iaté#ralism exist.

Therefore, the paper now addresses the related notiomlateralism. Due to the
inextricable links between international cooperatioth sovereignty over ones
airspace established by the contracting States to tlsagzhiConvention,
‘[u]nilteralism’, as Sands statég) the international context, is intrinsically linked to
sovereignty, territory and jurisdictiort?® This is becausehe term unilateralism is
only meaningful where it relates to situations which are not cleattymthe

territorial jurisdiction of the State which takes legislative oraeoément action'** It
operates in a manner which impacts upon other Statesahdt isensecan be
associated with the term ‘extra-territoriality®

4.4 Unilateralism

It is important to be aware, nevertheless, that undhgets, in international law, are
not illegal or illegitimateper se Their legality is entirely dependent upon the
circumstances in which they are executed and the repengsissey may have.
Whilst ‘[sjome acts are merely political, others have a legal content and produce
legal effects...** Intrusion, by a unilateral act of another State, uperirtterests of
a third party may cause dispute because the persoredffechsiders itself to be
sovereign... in relation to the matter addressed by tHe"dcto re-emphasise,
precisely because of globalisation and increasing ecionatardependence between
states, many actions, though traditionallyalitl expression of sovereighty® now
impact upon foreign territories. Acts which impinge ucls a manner are, therefore,
‘seen as ‘unilateral acts’ and are hence taint&d

123 p sands ‘Unilateralism, Values and International Law’ (2QQ0EIJL 291 at 293.

zg B Jansen ‘The Limits of Unilateralism from a Eurap&erspective’ (2000) 11 EIJL 309 at 310.
Ibid.

126 Boisson de ChazournéBhe Use of Unilateral Trade Measures to Protect the Environment

Kiss, D Shelton & K Ishibashi ed&€conomic Globalization and Compliance with International

Environmental Agreement®New York: Kluwer Law International, 2003) at 181.

127 gypranote 123 at 292.

128 b Bodansky ‘What’s So Bad about Unilateral Action totBet the Environment?’ (2000) 11 EJIL

339 at 341.

129 pid at 342.
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As regards atmospheric environmental matters, it is sputkd that, where an
‘environmental problem has sources in many countries, it is beyond the adramn
single country and requires collective action to combat effectiV&lBecause of this,
it may seem that unilateral action is short-sightetidoomed to failure. As such,
there appears to ban increasing trend toward direct harmonization of approaches
to issues involving international protection of the environiméargely due to the
‘inability of any one country or small group of countries to solve the prable

involved in such matters®?

Despite this apparent understandingpniay not always be possible to negotiate an
international agreement that achieves the high standard that an individual country
may wish to establish*? In matters of environmental protection, the trend remai
regrettably, togravitate to the least common denomin#tSrwhere multilateral
systems are in place. In such scenarios, many Statg®egin to perceive unilateral
action as the more fruitful avenue. Moreover, wittha field of air transport, the
attempt at Chicago to establish a multilateral exchahgaffic rights failed and was
usurped by the practice of bilateral negotiations in the fof US/UK ‘Bermuda’

type agreements.

Ultimately, therefore, unilateral action, particularythe environmental sphere, is
something derided in theory, but nevertheless evidenttipe. Bodansky states that
‘[in demarcating the problem of unilateralism, the issue is to definen a state’s
right to act as a sovereign — that is, to act unilaterally — is approgyiahd when it
should yield to an international decision-making protéds

Placed back in the context of the EU ETS expansiomtéonational air transport,
does the EU have the sovereign right to act in thism@aor not? Or should it yield to
the international decision making procedure that is ICA@Pelp in answering these

%0 1pid at 344.

131 R ReinsteinTrade and Environment: The Case for and against Unilateral Agtidhisang ed.,
Sustainable Development and International Law, (Bostorha@ma& Trotman/Martinus Nijhoff, 1995)
at 225.

%2 |pid at 231.

133 Supranote 128 at 344.

134 Supranote 128 at 340.
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guestions, the paper now proceeds to more closely arthlsencept of unilateral
action before drawing together the issues of unilatenadisd extra-territorialism.

4.4.1 Rationale and explanation in such measures

If a unilateral measure might only be appropriate undecitbemstance that the issue
at hand falls within the realm of a State’s uncontestevereign jurisdiction, then it
follows that the legitimacy of inherently individualistic measures is questionable
when it comes to resolving issues of common intéf@Eommon interest, however,
does not mean that the matter is, necessé&dglly within more than one

jurisdiction. For that to be the case, the commaerest must denote some issue
which, in some way, physically or otherwise, impactsrughe territory or jurisdiction
of more than one State.

International environmental law, though argualsiyft in character, unsystematic and
insufficiently comprehensive in scap& has received some attention from the
international courts. Most principally, tAeail Smelter Arbitrationprovides a strong
assessment of international environmental law as ientlyrstands>’ In this case, a
smelter, within the territory of British Columbiaa@ada, caused damage due to the
sulphur dioxide it emitted to the territory of Washingtaat&, US. Submitted for
arbitration over the amount owed for the damage, the eatablished the principle
that a State owes an obligation not to cause transglaoyienvironmental damage.
Prima facie the rule, therefore, appears to extend universallyn erga omnes
fashion. However, for culpable damage to be quantifiablartjugy’ must be
‘established by clear and convincing evidérideFor a real legal interest in the
environmental impact of an activity to be founded, that degfrewividual harm is
apparently required. Nevertheless, in @ebcikovo-Nagymaros Danube Daase,
Judge Weeramantry (dissenting) asserted that interahtorironmental lawwill

need to proceed beyond weighing the rights and obligations of parties withirea clos
compartment of individual State interest, unrelated to the global conchptranity

135 Sypranote 126 at 182.
136 b Birnie & A Boyle,International Law and the Environmeie?: 2??, 2002) at 751.
137Us v. Canadafrail Smelter Arbitration(1941) 3 RIAA 1905.
138 ||hi
Ibid.
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as a whole'* This wording implies that seeking to protect humanitg aghole, with
humanity having a common interest in ensuring protectidgheoénvironment, ought
to be legitimately recognised under international environirfaav. Still, Judge
Weeramantry’s position was not in the majority ia @abcikovo-Nagymarosase,
and, in his judgment, he had previously endorsed th# Smelterdecision.
Therefore, whilst Judge Weeramantry’s approach may itedtba desired destination
of environmental law, the need for a quantifiable persmfaly so as to legitimately
take action under international law may more clodelscribe international
environmental law as it currently stands. This positissuigoorted by Redgwell who
also asserts that remains the case that there is not yet any general customary or
treaty law obligation on States to protect and preserve the envirohffi&htdeed,
Redgwell goes on to point out that fheail SmelterandGabcikovo-Nagymarosases
only succeeded in imposing environmental obligations due to seatésdly bilateral
character of the disputes and of the obligations thereurldeThis certainly implies
that without such a bilateral relationship, one Statefwd it hard to legitimise

taking action against another State it feels has faolddlfill its obligations under
international environmental law. Without that conctatateral (or multilateral)
agreement, it may be difficult to accurately and contigestate when a measure
taken without the cooperation of all states having a caminterest in that problem is
legal. So, what for some may merely be an issue of domestic application of
legislation may for others be... [a] unilateral imposition of domeséndards on

other entities 142

Of course, from another angle, unilatarelction in the face of an apparently global
problem, is just as reprehensible as unilateral acticserislly, {i]f collective action
IS necessary to achieve a community objective, then the refusatate to join the
international effort, although within the state’s rights under traditior@mieeptions of
international law, frustrates the achievement of that community olsett’ In this
instance, where unilateral action leadsthe ‘development of international

139 Gabcikovo-Nagymaros Danube Dakungary v. Slovakia, [1997] I.C.J. Rep 1.

140 ¢ Redgwell International Environmental Laywiw Evans ed.International Law (New York: OUP,
2006) at 658.

141 pid.

142 gypranote 126 at 187.

143 Supranote 128 at 341.
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environmental regimes... the less pejorative term... is leadersHin fact, as
Bodansky notes, théhreat of unilateral national regulation,... can be one of the
principal motivations to develop international standartfs

4.4.2 Prerequisites for unilateral action

However, the legitimacy of unilateral measures dependsaare than simply global
necessity. Whether or not a unilateral measure is legfgirmay partly depend upon
whether it leaves... room for flexibility, or for ‘equivalency’ of measureseairat
reaching the same objectivE® To not allow such room is to derogate from the
independency of states in circumstances where no agrebasheen reached on the
issue. Conversely, however, affording such flexibilityul indicate that the measure
is more, not less, acceptable.

A proactive view of this issue would be one that encour&tges to actively assist
other States in the development of measures equivtalémbse already established by
the leading State. The Kyoto Protocol explicitly faates this course of action
through its Clean Development Mechanism (CDM). This raa&m essentially
permits States to contribute toward their carbon realucibligations under Kyoto by
initiating and participating in projects, in the terries of another State, that serve the
objectives of the Protocol. Operators subjected to th&ES have the possibility to
take advantage of this mechanism due to the 2004 ‘linking Diea¢fi’ This

Directive establishes direct link between project based mechanisms and the
[emissions trading] Directive**® This means that operators within the ETS are
provided with an alternative means to simply obtainingaadlaces to satisfy their
allowance quota. The linking of CDM also provides the opposdaita ‘piecemeal
and ad hoc way to extend the coverage of the trading redfiieor the purposes of a

144 Sypranote 128 at 340.

145 Sypranote 128 at 344.

146 Sypranote 126 at 188.

147 European Parliament and Council Directive 2004/101/EC of 23b@c2004 amending Directive
2003/87/EC establishing a scheme for greenhouse gas emigbmmance trading within the
Community in respect of the Kyoto Protocol’s proje@amanisms.

148 J Lefeverelinking Emissions Trading Schemes: The EU ETS and the Linkingtiéred
Freestone & C Streck edsegal Aspects of Implementing the Kyoto Protocol Mechanisms
(Oxford:OUP, 2005).

9 pid at 521.
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global air transport emissions trading system, thégsgsomising avenue worth
exploring. It serves to spread the concept to Statesleutss European Union whilst
at the same time affording those States full deferemteeir sovereign rights.

In addition to affording such recognition to the sovargigf other States, it may be
that multilateral negotiations ought to be given the prynogaportunity to resolve the
issue. Certainly, under international trade law, a prasgguo unilateral action is the
engaging inmeaningful negotiations toward the conclusion of commonly agreed
solutions. **° Without this precursor, the taking of unilateral measurdgish proceed
to impact upon another State may well be considered aghdkegitimate and, in
effect, extraterritorial. Nevertheless, the WTO hiashe Shrimp-Turtle llcase"™!

held that the correct approach to the precondition odging in meaningful
negotiations is that reaching an actual agreement smaobligation. Provided such
negotiations areconducted in good faiththen having fesort to unilateral measures
was not necessarily prohibitédf.Bernhard Jansen has noted that3hémp-Turtle 1|
dispute may only have been correctly decided becausehéeiaternational parties
to the dispute were nobbstinately refusing to enter into an international agreement
on the mattet>® He suggests that where the international communityfict acting
in such a manner, then it may be the case thahdividual state [is] entitled to take
the necessary measures in order to protect the ‘global commons’rierarsible

damage ***

A further, important aspect to consider when assessmggfitimacy of unilateral
action is whether such activity is substantively fiesti It may be prudent, however,
to not afford this consideration too much weight. The @tersuccess of a scheme is
important, but violating international rules on jurigdia in order to achieve that
success is a very dangerous precedent to set. Nevestheatelateralism may still be

substantively justified as environmentally desirabte

150 sypranote 126 at 189.

151 United States Import Prohibition of Certain Shrimp andn@inProducts (Recourse to Article 21.5

of the Dispute Settlement Understanding), (2001) WTO Doc.D858/AB/RW, (Appellate Body

Report), online: <http://docsonline.wto.org/gen_searchtasps

152 gypranote 126 at 190.

i:i B Jansen, The Limits of Unilateralism from a EurapParspective, (2000) 11 EIJL 309 at 311.
Ibid.

155 Supranote 128 at 345.
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4.5 International Environmental Law & the Precautionary Primgle

Unilateral action by States has been of particular fiigmice within the field of
environmental law. The EU ETS is, ultimately, an environtaemeasure and
therefore attention now turns to address the guidingipies for pursuing

environmental policies within the confines of internatidasal.

The United Nations conference on the Human environmeld,ithn Stockholm 1972,
established, in Principle 21 of the Declaration on thenkin Environment?®
(Stockholm Declaration) thaStates... have the sovereign right to exploit their own
environment policies, and the responsibility to ensure that activiftean their
jurisdiction or control do not cause damage to the environment of other Staiks
areas beyond the limits of national jurisdictiolt is quite clear, therefore, as
Bondansky notes, thg&]lthough states have the right to act unilaterally with regard

to their domestic affairs, they should not be able to impose themmathers. °’

The matter of imposing ones policies on another was ssketieat the Rio Sumntit®
The Rio Declaration, in Principle 12, establishes, m, plhat,

‘Unilateral actions to deal with environmental challenges outside the jatiediof
the importing state should be avoided. Environmental measures addressing
transboundary or global environmental problems should, as far as possible, be based

on an international consensus

Principle 12 of the Rio Declaration does nenidorse or imply a blanket prohibition
on unilateral actions™*® Rather, it requests that such actions be ‘avoided'.
Ultimately, therefore, even Principle 12, the firstlrattempt by states to address

circumstances in whiclohe state could apply its [environmental] values to activities

156 UN DOC A/Conf. 48/14/Rev. 1, June 16th, 1972.

157 Supranote 128 at 341.

1% p Sands ‘Unilateralism, Values and International Law’ (2QQ0EIJL 2000, 291 at 294.
159 |bid at 295-296.

36
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



taking place outside its jurisdictiot?® does not ban unilateral action. Where
consensus is sought but not achieved, unilateral actiesssentially, not illegitimate.

Moreover, that unilateral action must have particatarsequences for the
complaining State. Discussed above, the arbitral tribartae Trail Smelter case has
reaffirmed thatno State has the right to use or permit the use of its territosych a
manner as to cause injury by fumes in or to the territory of anothehen the case
is of serious consequence and the injury is established by clear and cogvinci

evidence %!

This clearly raises the important question as to wimaiuats to cases of
‘serious consequence’ as well as what amounts to ‘aledconvincing evidence’?
The need for such ‘evidence’ of a ‘serious’ nature is supddyy Williams, who
states that for responsibility to arise under inteoma environmental law[t]he
pollution must have been materially substantiéd Despite this position, unilateral
action within the environmental field appears to beneadtnfispecial considerations,

as opposed to unilateral action within, for example rivaonal trade.

As stated abovelt]o characterise an action as ‘unilateral’ is to condemnaitnongst
international lawyer$®® However, [ijn the environmental realm, this association is
far too simplébecauseéffective multilateral action to protect the environment is
impossible *®* Therefore, the choice for States faced with addressimgonmental
concerns is ofterbetween unilateralism and inactiotf® In this context, unilateral

action in the environmental field may be tolerated ntbaa action in other fields.

Manifesting the special allowance given to environmemgdsures, the
internationally accepted precautionary principle operases guiding principle in
environmental matters. The precautionary principle eshasighata State is under a
duty to take preventative action if the evidence is such as to Babiwis probable

or reasonably foreseeable that serious environmental damage will’ r&8(rhis

%9 pid at 295.

161 Sypranote 137 at 1965.

162 5 Williams ‘Public International Law Governing Transboyd@ollution’ YEAR? 13 University of
Queensland Law Journal at 132.

183 Sypranote 128 at 339.

164 bid.

165 pid.

166 3 O'Brian, International Law(Old Bailey Press: London, 2002) at 557-558.
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principle, as a bedrock principle of international enwmental law, is endorsed by
Principle 15 of the Rio Declaration, which states,

‘In order to protect the environment, the precautionary approach shall beywidel
applied by States according to their capabilities. Where there are thwéagsious or
irreversible damage, lack of full scientific certainty shall netused as a reason for
postponing cost-effective measures to prevent environmental degradation

As Sands stated]he principle is intended to provide guidance to states and the
international community in the development of specific measures wfatomal law
and policy in the face of scientific uncertaintf Its implementation can be divisive,
however. While one party mayse it as the basis for early international legal
action’, others might consider its use to ‘bgerregulation... to be used to clamp

down on a range of human activitie8’

Therefore, the guiding principle behind much of the intésnat communities’
efforts at ensuring environmental sustainability of industigoerages action over
inaction. As such, it may be possible to invoke the praaany principle in an
attempt to justify unilateral measute<® Within the field of international trade, the
World Trade Organisation Dispute Settlement Unit has enecesha number of
cases where use of the precautionary principle hasssates resort to unilateral
measures alleging the protection of its... environmental intéréstSuch measures
might well protect the interests of the wider inteéior@al community. It is important,
however, to recognise that whilst thigves the claim a greater appearance of
legitimacy... [that] legitimacy... may also tend to camouflage unlawfsilh&s

57 This principle is also supported by Judge Weeramantry'saspin theGabcikovo-Nagymaros
Danube Dam Case

188 p sandsinternational Law in the Field of Sustainable Development: Emelgigl Principles W
Lang ed.Sustainable Development and International LéBoston:Graham & Trotman/Martinus
Nghoff, 1995) at 65.

189 bid.

0 gypranote 126 at 186.

"1 See EC - Measures concerning Meat and Meat proddotmpnes), (1999) Report of the WTO
Appellate Body, 38 ILM 118. See also Supra note 126 at 187.

72| Boisson de Chazournes ‘Unilateralism and EnvironaldPriotection: Issues of Perception and
Reality of Issues’ (2000) 11 EIJL 315 at 335-336.
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Utilising the precautionary principle as a rationaleunilateral action to secure ones
primary goals has also been addressed more widely imati@nal law. In the
Gabcikovo-Nagymarodecision, the ICJ stressed the importance ofdkistence of a
‘peril’ in the sense of a component element of a state of ngcesdWithout this

|,1"“and without clear scientific information supporting thailpe

‘imminent’ peri
unilateral activity under or within the concept of ‘stafanecessity’ would be
illegitimate. Highlighted above in thErail Smelterarbitration, a complaining State
must suffer ‘serious’ damage, ‘established by clear andigoing evidence’. The
logic of this position is also supported in the revdngéhe ICJ inGabcikovo-
NagymarosThat is, where a State wishes to act unilatevailiigin the environmental
field, it ought to demonstrate that it is necessary teadtm protect State interests and
that there is evidence to support the need for that urlatetion. Whilst
incorporation of the precautionary principle into the epof ‘state of necessity’
would allow a greater scope for unilateral action to safeguard the environiytéht
the dangers of abuse of such incorporation have beed hgtthe international law
commission-’® The role of the precautionary principle and the legitignof using it

to justify State actions which have repercussions outside own jurisdiction is,
therefore, dependent upon the facts of each case. Batasa from the WTO Dispute
settlement unit and the ICJ indicate that its applicaten legitimise unilateral action

where environmental protection is the goal.
4.6  Conclusions on Unilateralism & Extraterritoriality

This section of the paper draws together the variouadirthat have arisen during
the discussion of extraterritorial and unilateral agtiwithin international law. It also
places these threads back within the context of thecapipln of the EU ETS to

international aviation.

13 Supranote 139 at 42 para 54.

174 |bid.

5 Sypranote 172 at 335.

176 second Report on State Responsibilit ILC, Addendum, UN Doc. A/CN.4/498 (1999) at 32
para 289. During the construction of two barrages oveRiber Danube, which would ultimately lead
to theGabcikovo-Nagymaraodispute in the ICJ, both Hungary and Czechoslovakia actidaterally

in derailing the project. Both parties were reprimahiog the ICJ for taking such measures during a
time when international cooperation had become legallgssecy.
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First, it is worthwhile re-emphasising that under intéameal air law the principle of
territorial sovereignty presides over any informed uss@n of jurisdictional dispute.
That right of States ixbmplete and exclusivand any action which is found to

violate that principle will necessarily be a violationr@ernational law.

That being said, it has also been recognised, by custantargational law and the
ICJ, that laws exist which permit States to extendapiication of their laws beyond
their borders into the territory of other States.réheas, however, been no case
pronounced upon by the I1EJwhich establishes that extraterritorial applicatiom of
State’s laws might be legitimate within the fieldavation.

From the standpoint of the legitimacy of the EU Effferefore, public international
law seems to preclude its application where it hastetitorial effect. There is
insufficient precedent to support a purely extraterritori@asure within the

environmental field being legitimate.

As the discussion proceeded to address the concept atfewalism, a strong thread
that emerged was how that concept related to, and divemedmultilateralism. The
discussion highlighted that modern governmental regulati@ir transport stems
from the multilateral regime implemented by the Chic&gmvention. However,
surrounding this discussion, it was highlighted that sughilateralism was not
embraced to its fullest possible extéfiand could often lead to stagnation.
Nevertheless, analogies drawn from trade law recognieedded for, and benefits

of, good faith multilateral negotiations before unilatacivity might be undertaken.

Application of the EU ETS to international air trangps a straightforward rejection
of multilateral progress. It has been concluded and dgneen by around 1/8of the
members of ICAO and yet affects nearly all of therowidver, as will be addressed
toward the end of this paper, multilateral negotiatiogamng this issue have been
underway for some time and yet appear to have progregsed it

Y7 Or any ‘international’ court or tribunal.
178 |nternational Air Transport Agreement, 7 December 1924, U.N.T.S 387.
179 See Chapter 8.
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Out of the discussion regarding multilateralism caneeidiba that unilateralism might
more sympathetically be seen as leadership. Wheresiine & stake was one in
which there was a common, global interest, ‘pre-empaatyon gained support from
the literature as more a demonstration of initiathemta disregard of cooperation. It
was noted that unilateral action by the US inShemp-Turtle licase may have been
regarded as legitimate had the international negot&atorthe matter been stagnated.
Despite this, th&@rail Smelterarbitration tribunal was firm in its position that
individual harm was necessary to found a claim of respitihsfor environmental
harm. The logic of that position leads one to asstiraewhere damage cannot be
precisely quantified, taking unilateral steps to regulate‘dlaabage’ would not be
legitimate. As was seen in tl&abcikovo-Nagymarosase, acting unilaterally where
one feels aggrieved in circumstances where one isyegalind to act in a contrary

manner is a violation of international law.

Again, clearly, the EU would agree that it considerdfit® be leading the way on
this issue. The negotiations and reports leading up to theiadof the Proposal
Directive say as much. Nevertheless, the EU ought tobfident that it can
demonstrate quantifiable harm if it is to fall in linetlwiheTrail Smelterlogic
described above. If it can do so, then the Proposatie can bee seen in a positive
light when set against the background of stagnated maializgm in ICAO.

A third thread which arose was that concerning flexibfbtyother schemes and
suspension of the scheme wheréSgate adopts measures which are at least
equivalent to the attempts of the regulating State. $tn@aognised that under the
CDM provisions of Kyoto, the EU could both take their leatig further and
demonstrate restraint in having to impose the ETS®®&t&tes. Whether that is a
viable proposition is beyond the scope of this paper. Hewévs important to
recognise how the validity of a unilateral measure @ddpendant on its recognition
of sovereign activity in 8 States.

The Council made it clear in its political agreement-ocwm positions that it would
not impose the scheme on aircraft which were alreatlject to measures at least
equivalent to those of the Proposal Directive. Thisydwver, is the very minimum
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recognition the EU is required to demonstrate in ordeveadallegations of
extraterritoriality and distortion of competition.

More importantly, however, is recognising that this issu@mounds and illuminates
further the problem of taking unilateral measures. Incso@ the EU may pose
themselves more problems than they are solving. Withuaddo fully commit to
assisting other States to make advances in cutting thercéotprint of aircraft and
in over-stressing the benefits of taking a leadersh@inathe matter, the EU is
potentially jeopardising the goal it set out to attairardbon emission reduction. A
major flaw, in that regard, contributing to the allegathat unilateral actions should
be discouraged, concerns the allocation of allowancestorthe 2012 start date.
There is no literature and no official document addngssow non-EU carriers will
be included in, or benefit from, that allocation. If 99%he allowances are to be
allocated free of charge by the Member St&tedpes that mean non-EU carriers will
be left to purchase from the remaining 10%, which are tatigoaed? This not the
appropriate place to address this question in detail, bughti¢ints the problems
associated with departing from multilateral action.

The final issue which arose in the discussion wastip@itance of the unilateral
measure being an environmental one, and how the guidingperdiinternational
environmental activity is the precautionary principle. #svevident that there was a
clear clash between the precautionary principle, whislisages and legitimates
action by States in circumstances where scientitemce may not be fully certain as
to the imminence of the impending damage, and the intenahiegality of acting
unilaterally as a matter of ‘necessity’ in line wilabcikovo-Nagymarod he
legitimacy of unilateral action based on the precaatipprinciple is therefore
somewhat unsound. The European Union considers the pre@aytgrinciple to be
at the heart of its environmental policies, Article 174the EC Treaty stating that
‘Community policy on the environment... shall be based on the precautionary
principle’. 8! Initiatives such as the EU ETS must therefore be isegmat light.
Understanding that the EU subscribes to a policy whichuies/environmental action

180 As will happen if the Commission and Council’s suggestinake it into the final Directive.
181 Treaty of the European Communities, Article 174(2).
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over a ‘wait and see’ approach helps to understand tib@ak behind its attitude
within ICAQO.

Whether the pursuit of, andommitment to, environmental idéatsworth the price
of potentially undermining thespirit of cooperation and... integrity of the
international system® is a question that must be answered by the political ieade
each State. In Europe, agreement on that questionbmustiched by all 27 member
states. The only true conclusion that can be madesadtage, in light of analysis
undertaken so far, is that whether a State lbarekcused for actually going beyond
the threshold of legality in unilaterally safeguard environmental intsr&3remains

to be seen.

Ultimately, establishing a universal and workable test $sessing the validity of
unilateral action has not been achieved in the WTOpICGTAOQO. ‘[U]nilateral
deviation from the international norfi* may well require assessment on a case by
case basis. But certain factors impacting upon thatsmeses must necessarily be
addressed for States to be able to, firstly, regulatie behaviour with legal certainty,

and, secondly, to be able to resolve a dispute shouldre®e

Therefore, and as Bodansky statgfather than reject them outright, we should
evaluate each particular unilateral action... to determine whether, on baldnce,

advances or detracts from desired ends’.

In order that the EU ETS'’s true legitimacy can be frrdssessed, attention now

turns to the specific area of the extraterritoriall&ppion of anti-trust laws.

182 gypranote 131 at 231.
183 Sypranote 172 at 332.
184 Sypranote 128 at 346.
185 Supranote 128 at 347.
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5. UNILATERALISM, EXTRATERRITORIALITY & ANTI-TRUST LA W

This issue is addressed because it provides an alreadyp@esimple of the

extraterritorial application of national (or, regiomakhe case of the EU) law.

For the remaining parts of this paper, the laws of theaktSEurope will be focused
on. This is due to these parties being the central prottganithe dispute over the
EU ETS’s application to aviation. Therefore, undersiranthese parties’ positions,
vis-a-vis one another in matters of unilateral and estrigdrial action, will provide

the most fruitful analysis in assessing the legitiynaf the emissions scheme.

5.1 Competition, Antitrust and Extraterritoriality

5.1.1 The United States

As Aust stateséxtraterritorial[ity] has become synonymous with certain
controversial US legislation..”.*®® The United States, for many areas of anti-trust (or
competition) law, has developed laws which seéekrhpose domestic policy
constraints on companies incorporated and operating abro4d

5.1.2 Legislation

The Sherman Act, enacted in 1890, is the bedrock of sgidtaon, stating in its
opening section thafé]very contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the severabstat with
foreign nations, is hereby declared to be illed&f Consequently, the US seeks to
prohibit any commercial activity which may be an unreas@ablindue restraint of
free trade vis-a-vis the US economiyMoreover, it is quite clear from the text of this
Act that the law is applicable to activity conducted vidieign nations. However,

due to the potentially expansive reach of a literal intéapos of the Sherman statute

186 A Aust, Handbook of International LawCambridge: Cambridge University Press, 2006) at 47.
187 {|hi
Ibid.
188 Sherman Act 1890 15 U.S.C (Restatment Sign) 1 (2002).
189 The Standard Oil Company of New Jersey et al. v. The United, 21e6.S 1, 54-60 (1911)
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the US Congress enacted the Foreign Trade Antitrusoheprents Act® (FTAIA)
which amended the Sherman Act in relation to commerttefasieign nations.

In Title 1V, it is established that the Sherman Aatlshot apply to,

[Clonduct involving trade commerce (other than import trade or import cerca)
with foreign nations unless —
1) such conduct has a direct, substantial and reasonably foreseeable effect-

a) on trade or commerce which is not trade or commerce with foreiggneat
or on import trade or import commerce with foreign nations; or

b) on export trade or export commerce with foreign nations, of a person
engaged in such trade or commerce in the United States; and
2) such effect gives rise to a claim under the provisions of [therfalneAct]

5.1.3 Case law

The US courts have, on a number of occasions, hadtitess the matter of
extraterritorial application of US antitrust law.tlre ALCOAcase* the US
government sought to disband a monopoly of aluminium prodbgerkallenging
what it considered an illegal anti-competitive agreemeéhnat agreement included
both Canadian and European producers. The court held théthave jurisdiction
over the subject matter and that wher@n'duct outside [a State’s] borders... has
consequences within its borderis may legitimately impose regulations upon that

conduct. Such assertions constitute the ‘effects doctiwa¢’'was highlighted above.

This decision was followed most notably by Ffimmberlane Lumbecases;? in

which the Bank of America attempted to distort tradeiimder between the US and
Honduras. In this case, th® @ircuit Court of Appeal (upheld by the Supreme Court)
recognised the validity of the effects doctrine asagdiby the US government in the
ALCOAcase. However, it also recognised that applicatidhaifdoctrine could

190 Foreign Trade Antitrust Improvements ABub. L. No. 97-290, title IV, 96 Stat. 1246 (1982).

191 United States v. Aluminium Co. of America et 48 F.2d, (1945).

192 Timberlane Lumber Company, et al. v. Bank of America National @anssSavings Associations, et
al., 549 F.2d 597 {8Cir. 1976); 574 F.Supp. 1453 (N.D. Cal. 1983); 749 F.2d 137€i{9 1984);

472 U.S 1032 (1985).
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extend too far into the sovereignty principle. Well aavaf international hostility to

the expansive approach takerAbCOA the Californian court tempered the effects
doctrine. After stating thaft]he effects test by itself is incomplete because it fails
consider other nation’s interest§® the court opined that the existing authorities
supported atfipartite analysis as to when a US court ought to apply US antitrust law
to foreign aspects of a caSé.The court continued,

‘As acknowledged above, the antitrust laws require in the first instiat there be
some effect actual or intended on American foreign commerce befdes ¢nal
courts may legitimately exercise subject matter jurisdiction utitese statutes.
Second, a greater showing of burden or restraint may be necessary to dateonstr
that the effect is sufficiently large to present a cognizable ingutige plaintiffs and,
therefore, a civil violation of the antitrust laws... Third, thex¢he additional
guestion which is unique to the international setting of whether thesgtseof, and
links to, the United States including the magnitude of the effect encamforeign
commerce are sufficiently strong, vis-a-vis those of other natiofsstify an

assertion of extraterritorial authorit{**°

The matter arose again, in the context of internatiair transport, in thieaker

Airways v Sabenaase-*®

Here, Laker Airways found their attempts to activedynpete against other airlines
through low prices undercut by other airlines, such as PaméinBatish Airways.
These carriers lowered their prices also goadd travel agents secret commissions in
order to divert customers from Laker Airway¥ Laker Airways liquidated in 1982
and initiated claims against such these airlines and adlleging predatory pricing
and abuse of their monopolistic positions so as toicestarket access to Laker

Airways.

193 |bid.

194 |bid.

195 |bid.

19| aker Airways Ltd. v. Sabena, Belgium World Airlingal F.2d 909 (D.C Cir 1984).

197 A Cheng-Jui Lu)nternational Airline Alliances : EC Competition Law, US Antitruaw and
International Air Transport(Cambridge: Kluwer International, 2003) at 175.
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The central aspect of the Laker Airways litigatiohieh is of current interest is the
attempt, by the US judiciary, to subject KLM and Saberantmjunction sought by
Laker Airways.

Monroe Leigh has succinctly summarised the positionKhM and Sabena found

themselves in.

‘Laker Airways Ltd., a British corporation in liquidation, filed an antgt

action in the U.S. District Court for the District of Columbia agaseveral
defendants including American, British and other foreign airlines. Thégfore
airlines, British Airways, British Caledonian Airways, Lufthansa

and Swissair, obtained an injunction in the Court of Appeal of the United

Kingdom restraining Laker from litigating its antitrust claims agai&r in

U.S. courts. ... In the meantime, Laker filed a second antitrushgbie U.S. district
court naming as defendants KLM... and Sabena.... On Laker's motion, the district
court entered a preliminary injunction to prevent the remaining defendamts fr
taking part in the British action designed to arrest prosecution of Lakatitrust
claims’'9®

In this case, both US and UK courts sought to assertlictizn over the facts at hand
and, in the Court of Appeals, the US judiciary had to dewigether it might

continue.

The Court affirmed the approach taken to extraterritapalication of US law by the
courts inALCOAandTimberlane'®® The court then considered that the English
injunction attempted tacarve out exclusive jurisdictioff® and hence restrict the
power of the US courts to address the matter. As shehJS court considered that
principles of judicial comity had, in effect, been wexd 2°* Judicial comity essentially
‘involves a balancing exercise between national and foreign intef&the US

198 M Leigh ‘Laker Airways Ltd. v. Saben@ 984) 78 American Journal of International Law at 666.
199 aker Airways Ltd. v. Sabena, Belgium World Airlingal F.2d 909 (D.C. Cir 1984) at para 169.
200 H

Ibid at 930.
201 1hid at 938.
202 \1 Dabbah;The Internationalisation of Anti-Trust PolicgCambridge: Cambridge University Press,
2004) at 168.

47
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



Court of Appeal Ninth Circuit has espoused a numberabdfa which ought to be
considered during this balancing exercise, including

‘the degree of conflict with foreign law or policy,... the extenthiclwenforcement
by either state can be expected to achieve compliance,... and theeretgiortance
to the violations charged of conduct within the US as compared with conduct
abroad. ?%

The central theme of these factors is the need to stahel, respect and gauge the
impact that extraterritorial application of antitriesty would have on the other
State(s) involved.

The Court of Appeals affirmed the District Courts decisiherefore allowing
Laker’s suit against the foreign airlines to proc€éd.

Finally, the leading case éfartford Fire Insurancdurther helps to clarify the
position of extraterritorial application of antitruatls.

When theHartford Fire case reached the Supreme Court, the issue of ‘trukctonf
between competing national provisions was raised. Thd stated that without such
a true conflict between the two laws (i.e. where coamuie with the law of the US
would lead to a violation of the law of another coupttigere was no need to refrain
from asserting US jurisdiction. As Dabbah explaiftfhé court referred to sections
403 and 415 of the Third Restatement, holding that there cannot be a tfliet don
the firm, subject to the laws of two jurisdictions, can comply bdtH.?°> However,

203 gypranote 192 at 614

204 ater, inBritish Airways Board v. Laker Airways Lf#i985] AC 58, the British House of Lords
overturned the decision of the UK Court of Appeal thatioally sanctioned the antitrust injunction
which had been labelled as ‘purely offensive’ by the ColiAppeals in the US. See para 122 aker
Airways Ltd. v. Sabena, Belgium World Airling81 F.2d 909 (D.C. Cir 1984). The suit was
eventually settled out of court.

205 section 403 states that ‘no conflict exists whereraguesubject to regulation by 2 States can
comply with both’. Section 415 states ‘the fact thatciect is lawful in the State in which it took place
will not, of itself, bar application of the US antist laws, even where the foreign state has a strong
policy to permit or encourage such conduStipranote 202 at 172..
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Justice Scalia, writing for the minority, considered tioi be abreathtakingly broad
proposition. 2%

5.1.4 Analysis of US Antitrust laws

The description of US antitrust law as applied extrateially, given above, can only
be a sketch. There is neither space to be exhaustives, inthe aim of this paper to
comprehensively assess this area of law. Rather, \@ahdtecdrawn from this analysis
are principles which help provide, through analogy, guidasgarding the potentially
extraterritorial nature of the EU ETS'’s proposed exmandefore thoroughly
analysing these guiding principles, however, it is ugefiglain an understanding of
the EU’s competition law as applied extraterritorialycomparison of the two
regimes can then frame the analysis of the guidingipies.

5.2 European Community

5.2.1 Legislation

The European Community’s principal rule regarding compatiaw, for current
purposes, is found in Article 81 of the EC Treaty. ArtB1€1) prohibits,
‘agreements, decisions by associations of undertakings and concerted pithctices
have as their object or effect the restriction of competitidhin a similar fashion to
the Sherman Act, and due to the increasing globalisafiomny large companies,
this Article has been utilised by the European Commigsionvestigate alleged
abuses of EC Competition law which have iaternational dimensior?®®

5.2.2 Case Law

Indeed, [m]any non-EC undertakings have been held to have infringed the EC

Competition rule'sdespite raising important questions of territorial jdigsion.2°° In

206 Hartford Fire Insurance Co. v. Californial3 S.Ct. 2891 (1993) at 820.

27 Treaty of the European Communities, Article 81(1).

208 R Whish,Competition Law5" edition, (Suffolk: Butterworths, 2003) at 428.

209 |pid at 434; See cases 48/9 v. Commissiori1972] ECR 619; Case 114/@6Ahlstrom Oy.
Commissiorj1988] ECR 5193.
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Gencor v. Commissigm case arose which concerned a proposed concentration
between 5 companies, 4 of which were incorporated withinhSfuica. The fifth
was a company incorporated within the United Kingdom. Thar@igsion declared
that the concentration would have violated Article &{f3he 4064/89 Merger
Regulatio'® because it would have led to a dominant duopoly imelevant market
as a result of which effective competition would hagerbsignificantly impeded in
the common market. That decision was contested by tieentrating companies.
Most importantly for the current discussion, the Cobificst Instance (CFI)
addressed whether the Merger Regulation 4064/89 (as amendgiplied to a
concentration of non-EU parties, wasntrary to public international law on State
jurisdiction’. ?** After noting that the Regulation was intended to giveaffo,inter
alia, Article 81 of the EC Treaty, which itself has the powo arrest activity which,
‘while relating to... activities outside the Communty, ha[s] the teffexreating or
strengthening a dominant posititf, the CFI asserted thda]pplication of the
Regulation is justified under public international law when it is forabée that a
proposed concentration will have an immediate and substantial effect in the
Community 2 Carefully assessing the facts of the concentratienCFI held the
application of the Regulation to have been in conformuith the principles of public
international law regarding jurisdictidh*

The precise rationale behind granting jurisdiction to tbet&regulate such matters
remains unclear. The concept of the effect doctdespite gaining support from
Advocate General Mayras in his Opinion to Byestuffscase<™ has never received
a ‘definitive statement from the EC3° Rather, seen in the ECJ’s decision in the
Wood Pulp casé'’ where an allegation of competition law violatioriisplemented’
within the EU, then the ECJ will regard the mattewahin the jurisdiction of the
EU. Despite this official position, it has been stdted the application of both the

219 Now EC Regulation 139/2004.

2! Gencor v. Commissioh-102/96 [1999] ECR I1-753 at para 77.

212 pid at para 82.

23 bid at para 90.

24 |pid at para 101.

215 Cases 48/68C! v. Commissiof1972] ECR 619 at 687-694; See also Advocate General Roemer
6/72Continental Carv. Commissiorj1973] ECR 215.

216 gypranote 208 at 436.

27 Case 114/88. Ahlstrom Oyw. Commissioj1988] ECR 5193.
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EC and US merger regulations is very ‘effect’-orientaté@iTherefore, the EU’s
position regarding extraterritorial application of iten@etition law is broadly similar
to that of the US'’s if not linguistically the same. Iede’in most cases... the
reasoning of the ECJ in Wood Pulp will be sufficient to establistdjatier’* in

the same or similar manner as the US does folloWiagford Fire Insurance

Nevertheless, despite these similaritiisere is no certainty that both applications
will arrive at the same result?® The two parties may have diverging opinions about

how to address a given incident.

A good example of such differing of opinions is the preposerger between
General Electric and Honeyweif! General Electric, a multinational conglomerate
with substantial dealings in the aviation sector, sothterge with Honeywell, also
a company with considerable expertise in the aviatidastry. The merger was
blocked by the Commission and the CFI upheld that decisitate 2005, affirming
that to have allowed the joint venture would have ieéstrengthen dominant
positions, as a result of which effective competition would [havjehbsignificantly
impeded on the market for jet engines for large regional aircraft [ameljnharket for
engines for corporate jet aircraft’.?* The US authorities, on the other hand, had
previously sanctioned the merger, determining that it woadchave the effects that
the Commission and CFlI stated it would.

It has been noted that theédmmission was accused of being concerned with the
interest of competitors as opposed to consunfétshose competitors including,
notably, the UK’s Rolls-Royce and France’s Thales. Byuan the other hand,
allowing the merger would have meant significantly strieegéd US market players.

28 gypranote 197 at 253.

219 gypranote 208 at 437.

220 gypranote 197 at 253.

221 7_209/01Honeywell v. Commissid2005] ECR 11-5527 and T-210/0General Electric v.
Commissiorj2005] ECR [I-5575.

222 :General Electric Honeywell judgement’, online:
<http://eulaw.typepad.com/eulawblog/2005/12/general_electri.html>.

223 gypranote 202 at 179-180.
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The CFI ultimately upheld the Commission’s decisiobdo the merger, but did so
whilst also managing to placate the concerns of thelfv@ompanies regarding the
procedure through which the Commission had reached itsateti$

5.3  Analysis

This part of the paper now seeks to analyse the posticthe respective Parties as

regards the extraterritorial application of their d@ntist laws.

First, it is critically important to recognise that enag market competition, free from
distortion, is a (perhaps ‘the’) fundamental ideologyeriywing the governmental
policies of both the US and the EU. To that end, thssl&tive provisions codifying
those policies into law are largely similar. It wasagnised that both the Sherman
Act (as amended) and the relevant Article of the Conityd reaty seek to prevent
‘agreements’ or ‘conspiracies’ which ‘restrain’ oestrict’ ‘commerce or
‘competition’. In giving full effect to these provisionswas also seen that the
judiciaries of both parties are willing to extend thgipl&cation to undertakings
operating outside the jurisdiction of each territorgwéver, and despite the
apparently similar rationales regarding preserving free ceneendifferent outcomes

in the extraterritorial application of those lawe @ossible.

As Cheng-Jui Lu notes,

‘Although the EC Merger Regulations and the US merger statutes are qulte 8o
each other, the actual outcomes of the [GE/Honeywell merger caseighitil the
conflict between the applications of these two different competittosyatems; it is
apparent that divergent national considerations and policies do play a strong

role...’??®

It may well be, therefore, that to understand theatiges levelled at the EU ETS'’s
incorporation of air transport by the US, one must appestie ‘divergent national

224 Cases T-209/0Moneywell v. Commissid2005] ECR 1I-5527;T-210/0General Electric v.
Commissiorj2005] ECR [I-5575.
225 gypranote 197 at 260.
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considerations and policies’ of both the US and thelEis here where political and
economic factors overshadow legal ones in assessrapfiropriateness and
legitimacy of the Proposal Directive — which is beydimel scope of this paper.
Nevertheless, it can still be noted that it is suchofa?® which nuance and impact
upon the application of antitrust regulations in an éatréorial manner. Within the
context of environmental regulation of air transpomsthsame factors will colour a
Parties perception of whether an emissions trading schaffecting undertakings of

another State — is legitimate or not.

From this position, it can be seen that holding similaws as a State with which one
intends to cooperate with in the air transport sectontisal to avoiding regulatory
conflicts. For instance, the US DOT issued an IntesnatiAir Transportation Policy
in 1995%’ which sought to outline and give rationale to the UnitedeSt strategy
regarding international air transportation. Includedinithis policy document is the
assertion that bilateral negotiations with other statast proceed on the liberalised
terms exemplified by the burgeoning ‘open skies’ type agretanAs Cheng-Jui Lu
states, the statement strongly urges the negotiation of more liberal aircgervi
agreements... with like-minded countries?*® Indeed, such a policytohibits
antitrust immunity in global alliances unless an open skies agreemstg bgtween

the contracting parties’ respective governmefts

The US will abstain from any air transport agreemeheseby placing conditions of
entry on its airspace, which do not adhere to its poliggctives. This concept, of
restricting air transport entering and leaving United Staitspace to ‘like-minded
countries’, raises interesting parallels with the E&pplication of its ETS to air
transport.

To that end, Lowenfeld makes the point thigh ‘determining whether state A

exercises jurisdiction over an activity significantly linked tiesB, one important

226 \Which might include lobbying intensity from the aviation @m¥ironmental sectors as well as the
EU’s principal goal of fostering market integration.

227 Department of Transportation, Statement of the UnitateS§ International Air Transportation
Policy, May 3, 1995, 60 FR 21841-21845

228 gypranote 197 at 198.

22% 5 Kimpel ‘Antitrust considerations in internationaliaie alliances’ (1997) 63 J Air Law & Comm
475 at 511.
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guestion, in my submission, is whether B has a demonstrable syst@esfand
priorities different from those of A that would be impaired by the egpdin of the

law of A%

Would the ETS operate a system which is demonstraldreift from the values held
by other States, such as the US? US antitrust lawgthengendering disquiet
amongst EU Member States, appears to harbour siratianales and values. Free
market competition is a shared value between the tw@palegitimacy in the
implementation of such laws is produced because botlepadek open skies, which
protect the consumer, ensure fair trade in services ave s anti-competitive
alliances or mergers. In analogy, it seems thaséinee common ground ought to be
found in environmental measures dealing with aircraft eomssbefore legitimacy

can be found in the extraterritorial application of slaafs.

Establishing that common ground is not something that oudi# &itempted on a
piecemeal basis via the judiciaries of either Stebe. wording of the CFI iGencor
strongly echoes the text of the FTAIA 1982, as weth@sAmerican Restatement
(Third) highlighted inHartford Fire, but inconsistencies remain. This jointly raises
two threads that were addressed in the discussion aftiteust laws of the two
Parties. First, perhaps the most interesting aspebeafdurts’ judgement ihaker v
Sabena Airwaywvas its assertion that such conflicts are bestveddly the political
and not judicial branches of government. In making this juégenthe Court
highlighted that both parties had relatively equal clamniseing the correct
jurisdiction in which the matter ought to have been adacksThis raises the second
issue — that of resorting to judicial comity to resolvenstmnflicts on a case by case
basis. Where resolution has not been achieved by thiEaldbranches,

‘[a]n antitrust authority should be encouraged to consider the ability of other
antitrust authorities to deal with anti-competitive acts committedeyts own

230 A Lowenfeld ‘Conflict, Balancing of Interests, and the Exercisdwfsdiction to Prescribe:
Reflections on the ‘Insurance Antitrust Case’, (1995) 8®#ran Journal of International Law 89 1 at
51.
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boundaries and within the latter’s jurisdiction, before it should seeahtextitorial

enforcement of its own antitrust laws?

As a consequence, unilateral acts which are considefe/éobeen executed purely,
or predominantly, in an attempt to prevent the othteedtom vindicat[ing] its own
policies, >*? will not be a legitimate declaration of jurisdiction

The dispute surrounding the application of the ETS ttramsport could benefit from
appreciating the nuances of this analysis of the congretaiv dispute. By analogy,
the EU must not seek to vindicate its own policies wherdo so would be to hinder
or ignore the ability of other environmental authoritesichieve the same. More than
this, however, is the importance of understanding thefiis that political

cooperation can bring in the long-term — ultimately av@gdiomplex and sensitive

jurisdictional disputes.

Dabbah considers that, as regards unilateral, resentegeahdps, illegitimate
extraterritorial antitrust mattersan increase in bilateral and multilateral negotiations
between countries in antitrust policy is required to solve thegedss? In that

regard, the increase in unilateral extraterritorigligption of antitrust laws by the US
may well contradictthe efforts of the US authorities to support international co-
operation. >** As regards international civil aviation, bilateral néggions are in
abundance and in the sphere of aircraft emissions redsacthat co-operation is
formally visible through the work of ICAO’s Committea Aviation Environmental

Protectior?™®

Indeed, Cheng-Jui Lu echoes the calls for internatiooaperation to lead the way in
disarming tension over extraterritorial applicatioranfitrust law within the aviation

sector;

#1 gypranote 202 at 198.
232 gypranote 197 at 667.
233 gypranote 202 at 196.
234 gypranote 202 at 187.
235 A more detailed analysis of the work of CAEP is adddter in the thesis. See chapter 8.
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‘[A]voiding...clashes between two governments asserting jurisidcition sargre
law over a single series of transactions should not only depend on whedingtea
state takes international comity into consideration but also on a moreactiv

international solution under public international [at7®

She continues by asserting tha]t the very least, a bilateral agreement can resolve

clashes... between like minded countrfés

It is clear, therefore, that scholars are of theiopi that, in theory, bilateral
cooperation between states can lead to avoidance ofiifteggt or unwanted
extraterritorial application of laws.

In fact, the EC and US have sought such cooperationdiagazompetition matters

on two occasions. In 1991, an agreement was rea€helich ‘sets out detailed rules
for cooperation on various aspects of the enforcement of EC and US ttmmpet
laws. ?*° For instance, Article Il requires cooperation betwenactivities of each
party where on becomes aware tltaeir enforcement activities may affect important
interests of the other Part$*® In 1998, a second agreement developed on these
principles, most notably with regard to achieving comity leetwthe two parties
where activities in one Statare adversely affecting the interési§the other?*!

Whish states that these cooperative agreements havehiogidy successful in
practice and that it is only rarely that cases such as GE#&yaell cause friction

which is subsequently illuminated through the mé@fia.

In spite of this positive analogy regarding cooperatiopatentially extraterritorial
matters, the EU’s policy forges ahead on a unilateissb@he motivation for the EU
might be explained by analogy to the US’s approach taasitpolicy. Dabbah posits
that,

26 gypranote 197 at 177.

27 bid.

238 Cooperation Agreement, 23 September 1991 [1991] 4 CLMR 823.
239 gypranote 208 at 450.

249 pid.

241 pid.

242 gypranote 208 at 451.
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‘[i]f, by relying on its own antitrust laws, a country is independealiie to control
activities beyond its boundaries, then its willingness to co-operateottier
countries on the international plane will not be particularly strong, untessuld

achieve better results through co-operation

If one supposes that the laws referred to above aranitrtust laws, but
environmental ones, then the EU’s approach might beygaqllained. The EU may
well regard its emissions trading scheme as sufficaeathieve its goals of Kyoto
compliant carbon emissions reduction. As such, theray have little incentive to

continue with international cooperation and respecint@rnational comity.

However, whether political negotiations between theafd the US regarding
environmental regulation of air transport has the oppoytdmitsuccess (as in
extraterritorial antitrust cooperation) is addressednagier 7. Before addressing this
matter, the paper now conducts a case analysis ofilarsthspute between the US
and EU.
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6. THE ‘HUSHKIT’ DISPUTE: A CASE ANALYSIS

This part of the paper now undertakes a case analysis btifhkit dispute between
the US and the EU. This example provides interesting aealagd contrasts to the
current dispute surrounding the EU ETS’s extension tonat®nal aviation. At the
heart of the matter was an EU Regulation addressingosmeental concerns of
international air transport which was adopted outside il opposition to, the
cooperative framework of ICAO. After outlining the backgrdua the Regulation
and its pertinent provisions, the analysis will focugl@opposing Parties’ positions.
Attention then turns to address the outcome of thauthsitself before evaluating
what lessons can be taken from the incident to helpeimnalysis of the current
emissions trading dispute. (Though the parties in this dispate the US and the 15
Member States of the EU individually, rather than theds a whole, the term ‘EU’
will be used for convenience when referring to the Redpotnparty in the dispute).

6.1 Background and Main Provisions

The Commission submitted a Proposal Directive orrdggstration and use within
the Community of certain types of civil subsonicgetoplanes which have been
modified and recertified as meeting the standards of wliunfart I, Chapter 3 of
Annex 16 of the Convention on International Civil Aviati@on March 9, 1998. It
sought to address the growing disquiet surrounding the noisgigolcreated by civil
aircraft around the airports of the EU Member Stdtethe period between the
Proposal and its adoption, several rounds of negotiaietvgeen the US and the EU
took place in an attempt to placate the US’s reservationserning what it regarded
as a purely protectionist** measure which had disparate impact on US

interests #** Although the deadline for implementation of the Regoitahad been

postponed to April 29, 1999, because of these negotiationsutbpean Parliament

243 A Knoor & A Arndt ‘Noise Wars: The EU’s Hushkit Regtita, Environmental Protection or
‘Eco’-Protectionism?’ (2002) University of Bremen at Alioe: <http://www.iwim.uni-
bremen.de/publikationen/pdf/w023.pdf>.

244 United States Department of State (2000a:17).
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ultimately adopted the law and it was slated to comesffexct on May 4, 2000. The
important aspects of the Regulafidifor current purposes were as follows.

After establishing in Article 1 that the purpose of treg&ation was tolay down
rules to prevent deteriorations in the overall noise impact in thenQamty of
recertified civil subsonic jet aeroplanes while at the same lirmgng other
environmental damageArticle 2(2) establishes that the Regulation appl@ditcraft
‘initially certificated to Chapter 2 or equivalent standards, or inigiailbt noise-
certificated which has been modified to meet Chapter 3 standards @itbetty
through technical measures or indirectly through operational restrictidrss
therefore applied equally to Community as well as non-@amnity air carriers.
However, the Regulation would not apply to aircraft opegeexclusively outside EU
territory2*® and Article 3 extended an exemption to EU Member Stitesaft which
prima faciefell within the scope of the Regulation provided thaythad been

‘registered in the Community ever sihderil 1 199924’

This same grandfathered
exemption extended to carriers of non-EU States proadel aircraft had operated
into the territory of the Communitpéetween 1 April 1995 and 1 April 1999°
Otherwise, any such aircraft weteahned from getting registered in any EU Member

State after April 1, 199F*°

6.2 Opposing Positions

The EU adopted this measure after the US had deviated the internationally
agreed upon ICAO Chapter 2 phase-out schéddfeEach ‘Chapter’ indicated an
ever-decreasing limit on the noise registered airevafe permitted to make. The US
had progressed on this phase-out faster than agreed nghtimeae were worries from
both the EU aviation market and the noise-abetment Istsbghat this would be an

incentive to the US owners and operators to move thept@r 2 aircraft into the

245 EC, Commission Regulation 925/1999 of 29 April 1999 on thetratjh and operation within the
Community of certain types of civil subsonic jet aerap&which have been modified and recertified
as meeting the standards of volume [, Part Il, Chapte®®ioéx 16 to the Convention on International
Civil Aviation [1999] O.J. L 115.

248 |pid at Article 4(2).

247 |bid at Article 3(2).

248 |pid at Article 3(3).

249 gypranote 243 at 9.

Z0gypranote 243 at 12.
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territory of the Community. The method of hushkittinglsaacraft to comply with
the standards under Chapter 3 of Annex 16, thereby faailjttteir operational use
within the EU, was therefore countered by the EU withpromulgation of this
Regulation. AlthoughHushkitted aircraft meet Chapter 3 standards,... their
performance is near the bottom of the acceptable noise range allowétbhy [
Chapter..”.?** Therefore, according to the EU, whilst these airdethnically
complied with the Chapter 3 requirements, it did not méeat they ha[d] to accept
them as Chapter 3 aircraft>?

Moreover, a central case figuring in the adoption ofRbgulation was the late night
noisy arrival and departures of US company FedEx airatafventum airport,
Brussels, Belgium>: Clearly, US interests were high in the enforcemenhef
hushkit Regulation. However, whilst this may appearet@ Regulation solely
inspired by potential market disruption from the influXus ‘Chapter 2 aircraft’,
progress on the noise reduction of civil aircraft wasething that the EU had been
seeking, through ICAO, for many years but considered thatUS was blocking its
efforts. ?®* As such, the EU’s position must also be understood esfperceived
stagnation in the development of ever more strin@datpter 4 standards.

The EU, in its submissions to the ICAO Council, strdgbat it recognise[d] the
leading role of ICAO in the development of air transport world-wide@tas in the
establishment of the necessary common framework enabling this development,
including in the environmental figld>° However, the EU was of the position that,
‘[d]ue to slow progress in ICAQ [it] felt compelled to adopt its omeasures but
took care to ensure that they were in conformity with the binding ofilése

Convention 2°®

izi‘] Fischer ‘Aircraft Hushkits: Noise and Internatiofedde’ National Library for the Environment.
Ibid.
253 | Weber, Interview with author, Montreal, 28larch, 2008.
24 gypranote 251.
55 preliminary Objection presented by the Member Sttéise European Union, Before the Council
of the International Civil Aviation Organisation under Rules for the Settlement of Differences,
concerning the Disagreement with the United Statemgrisider the Convention on International
%vil Aviation done at Chicago in 7 December 1944, 18 July 2800,2 para 7.
Ibid.
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The US, meanwhile, regarded the creation of such a &eguhs focused more on
targeting US interests than on reducing nbfSé Representative Lipinski had
asserted thaEurope is engaged in a concerted effort to protect and promote its
aviation industry at the expense of the US aviation indySttyvith the effect of
distorting the resale of [targeted] aircraft and incentivising the purchase of
Community registered aircraft>® Furthermore, the US argued that the EU had acted
to adopt the Regulatiomvithout a full evaluation of its impact, in terms of both
environmental benefits and costs to air carriers and their'.f8&4s to the expense,
the actual impact upon the US economy during this periodlispated. Whilst the
US aerospace industry had estimated the costs to be &8uniltion, the EU is
sceptical. Howeverjt'would not be difficult to believe that the EU regulation [was]
not capable of inflicting significant economic harm to an industry that ha¢ej
unexpectedly deprived of access to a potentially important ma&fkétrofessor
Weber agrees that the Regulation would have hat@able impacton the US
market in this are&?

As to the US’s legal objections to the implementatibthe hushkit Regulation, it
argued principally that both the design and effect of thesome was discriminatory.
For instance, it was argued that,

‘The regulation discriminates among targeted aircraft on the basis of ritrafiis
nationality, past and present. For example, a targeted aircraft transfeéorer from
a non-Respondent registry after May 4, 2000 loses its ability to operate int
Respondents’ territory; whereas, the same aircraft transferreddegtwany of
Respondents’ registries would not be restritt&d

%7 United States Department of State (2000b:3)

%58 Comments attributed to William Lipinski, Ranking MiitgrMember of the House Aviation
subcommittee of the Committee on Transportation afrddtructure, quoted in J Fischer, Aircraft
Hushkits: Noise and International Trade, National Lijpfar the Environment

%9 United States Department of State, Memorial of thitdd States to ICAO, concerning the
Disagreement Arising under the Convention on InteonatiCivil Aviation, 14 March, 2000, D
Newman, Agent for the US at 4.

%9 |bid at 3.

261 gypranote 251.

262 gypranote 253.

263 gypranote 259 at 6.
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It was also discriminatory in that it distinguished besw€hapter 3 complaint
aircraft which had been recertified and Chapter 3 contpdimeraft which had always
been so certified. As such, the Regulation also vidlaiticle 33 of the Chicago
Convention requiring all States to recognise the valwlitgirworthiness certificates
issued by any other contracting State. In light of this,US application argued that
the {rlespondents failed to give ICAO the notice required under Articlef38e
Chicago Convention relative to [the differences with the Annex standafdsyith

the hushkitted aircraft technically complying with theAl@ standards then Article 33
had been violated. Finally, it argued that the measusedigariminatory in its effect,
citing the arbitration between the US and UK, conceriiagthrow user charges, as
authority that disparate impact could amount to discrimigatonduct contrary to the
Chicago Conventiof® In connection with the fact that many of the mantifeers of
the hushkits were US companies, the US considered thadRien to be indirectly
discriminatory in its effect. Fischer explains tHaluch a system, in the US view,
clearly conflicts with the Chicago Convention provisions that countriesreate
regulations for noise, or other aviation activities, that discrimir@ighe basis of
nationality.?°® A further principal objection to the Regulation was thaeviated

from the general requirement, laid down in the Chicago Convention and its Annexes,
to adopt performance-based standards bAil{Indeed, Professor Weber notes this
aspect of the dispute, the stipulation of ‘how’ a perfance target must be met, was a
central issue dividing the two Partf&&.

More generally, the US highlighted what it perceivedaating unilaterally and with
discriminatory interit?*® John Douglas argued that the Regulation undermined the
ICAQO'’s role as thesole generally accepted entity to develop global environmental
standards on a multilateral basi§'® Similarly, Representative Lipinski stated that
such unilateral trade restrictionswere illegal, unfair and constituteshtolerable

%4 United States Department of State, Application ofUSeto ICAO, March 14, 2000, D Newman,
Agent for the US.

265 gypranote 259 at 9/10. See US/UK Arbitration Concerning kteat Airport Use Charges (Award
on the First Question) (1992) at 324-326. Unpublished.

266 gypranote 251.

%7 gypranote 243 at 10.

268 gypranote 253.

29 gypranote 259 at 1.

270 ee Statement of John Douglas, President and CEQra$peze Industries association of America,
Inc., before the Committee on Transportation & Irtftacture, Subcommittee on Aviation, U.S house
of Representatives, September 9, 1999, Washington DC.
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action.?’* These objections largely focused around the obligatidheoéontracting
States of ICAO to abide by internationally adopted statsdeacluded in the Annexes
in the Convention under Article 37 of the Chicago ConwentConsequently, the US
argued that the EU’s actiongpresent a failure of collaboration and are inconsistent
with the on-going effort to develop and implement new international noise

certification standards?®’?

With the standoff between the two Parties escalatimg) caticism for the Regulation
mounting?’® the US finally decided to utilise Article 84 of the Cigo Convention
and submitted the dispute before the ICAO Council on Ma#; 2000.

6.3  The decision and outcome of the dispute

In light of the lack of progress made in the negotiatibatween the two Parties, the
ICAO Council accepted to hear the dispute. Initially, therEsponded, on the 18
July 2000, to the claim byifing three preliminary objections to the US application
relating to the absence of adequate negotiations between the Parties, the non
exhaustion of local remedies, and the scope of the requested 7éIMbst notably
for current purposes, the EU took 4 pages in its prelimiobjections memorial to
outline the restrictions and limitations of the ICALuncil in resolving a dispute of
this naturé’® Principally, the EU cited th&abcikovo-Nagymaros Danube Daase
as support for the proposition that specific performaraceot be ordered by a body
such as the ICAO Coundif® As such, it argued that the Council had no power to
dictate to the EU that it ought to annul or removeRRgulation in question. The EU,
therefore, considered their unilateral action to beideithe legitimate reach of the

ICAO dispute proceedings. In fact, the Council waesy receptiveto the position of

271 gypranote 258.

272 gypranote 259 at 2.

273 fact, one air carrier, Omega Air, which wasgaged in the installation of hushkits on Boeing
707 aircraft for the air freight market’® sought the annulment of the Regulation in the English courts.
On reference to the ECJ, the European Court held thiateA?(2) of the Regulation, prohibiting the
recertification of Chapter 2 compliant aircraft so asamply with Chapter 3 of Annex 16, remained
valid. Case C-27/0R v. Secretary of State for the Environment, Transport andggers, ex parte
Omega Air Ltd2002] 2 CMLR 143.

27 Contemporary Practice of the United States relating to Internatihaw S Murphy ed., (2001)
387 The American Journal of International Law at 411.

275 gypranote 256 at 8-11paras 31-45.

276 Sypranote 256 at 10 para 39.
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the US on these issu&<.The Council dealt with these objections by accepting the
US evidence that adequate negotiations, dating back to 13D ke placé’® by
rejecting that exhaustion of local remedies wasireduor filing a dispute before the
Council?”® and by asserting that the scope of the relief requesiecwinatter to be
decided on the merits, not at the preliminary stdat that stage, the Council
encouraged renegotiations between the two Partieslér to resolve the dispute.
Before the merits of the case could be heard, howthelCAO Council, in June
2001, adopted Chapter 4 noise standards within Annex 16. Theskusts offered
‘member-states a great deal more flexibility in the definition afate@ment of their
national and local noise abatement poli¢iggn did the previous set of standafs.
As a consequence, the EU Council, in mid October 200tjalffi recognised the
‘prospect of repealing the ‘hushkits’ Regulation in the near fufiifdt finally took
those steps in late March 2002, adopting Directive 30/200h@egtablishment of
rules and procedures with regard to the introduction oen@kted operating
restrictions at Community airports’. Article 15 of thaitective explicitly repealed the
hushkit Regulation. The Directive avoided stipulating desmgthods to carriers
seeking to comply with the Directive and effectivelffubed the dispute between the
two Parties.

6.4 Evaluation and lessons learned

Before assessing the impact of this dispute on the d¢uisaussion regarding
emissions trading, it is important to highlight severaiybiarities that underpin the
hushkit dispute. First, it ought be recognised that theutkswas as between the US
and the (at that time) 15 Member States of the EUerahan the EU as a single
body. Article 84 of the Chicago Convention permits ondagreements betweetwo
or more contracting Statet be filed and the dispute is therefore necessarily

characterised as multilateral in nature. Second, theylgation of the hushkit

277 Sypranote 253.

278 Decision of the ICAO Council on the Preliminary Objeas in the Matter ‘United States and 15
European States (2000)’ (November 16, 2000).

279 pid.

280 pid.

21 gypranote 243 at 7.

282 EC, EU Council 2374 meeting 15, 16 October 2001. minutes available online:
<http://www.consilium.europa.eu/cms3_fo/showPage.asp?id=33§&¢arr.
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Regulation has been criticised as anintentional accident of histonn that the
drafters evidently paid little heed to the internationatrainsport regulations to which
the Member States of the EU were, at that time estiff} This fact therefore impacts
upon the notion of intentionally acting in a unilatdeshion with the potential to
deviate form international norms. Third, and in spitealfateral rationales, it is quite
clear that common market concerns within the tegritdrthe EU were a strong
catalyst for the formulation of this measure. In castt, whilst it might well be the
case that the hushkit Regulation wasthing more than a protectionist measure
masquerading as an environmental initiatj%& the proposed expansion of the ETS
gains its central purpose from carbon emissions coneéathim the framework of the
Kyoto Protocol. As a result of these factors, theeelarge differencesbetween the
hushkit and ETS disputé®

Nevertheless, there remains sufficiently analogousgasities between the two
disputes that insights into the legitimacy of environrabmteasures within

international air transport can be made.

First, it is important to recognise the similar objecsioaised by the US in relation to
both disputes revolve(d) around the disparate impact thate¢hsures threaten(ed) to
have on its economy. As such, the underlying reason befrenejection of unilateral
EU measures aimed at the environmental impact of asgoat) by the US, is
ultimately a territorial one. The US regards suchomstias impacting on their national
economy to such an extent that the measures arentiisatory toward them and an
illegitimate exercise of prescriptive national (orheat regional) jurisdiction by the
EU. Indeed, this analysis re-emphasises two pointsdaisthe discussion centering
on extraterritorial application of antitrust laws. Ehavere that, in a globalised
economy, it becomes necessary for a State to defemduitsets from distortion from
sources outside its territory and that wider econaoieerns often dictate policy
choices in areas such as environmental protection. Véh8tate appears to be
targeted in such a manner, with the economic intedsdnother State seemingly

provoking that targeting, allegations of discrimination mesjl occur. It was seen

283 gypranote 253.

284 Comment attributed to Ruth Harkin, Senior Vice-Predidetnited Technologies, quoted in J
Fischer, Aircraft Hushkits: Noise and InternationaldeaNational Library for the Environment
285 gypranote 253.
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that the US focused its legal challenge of the Regulaiound the concept of
discrimination as being contrary to the very spiritref Chicago Convention. Though
not addressed on its merits by the ICAO Council, bagrddsign and effect of the
Regulation could well lead one to consider that thasuee was indeed a violation of
the Chicago Convention.

The EU must therefore ensure that its expansioheoEl'S does not lead to
allegations of discrimination. It was seen that a nurolbéne reports surrounding the
Proposal Directive stressed the importance of unifgplieation of the system to all
carriers as regards any grandfathered rights and dateerbge. However, the matter
of allocation of allowances to non-Community casidid not receive similar
attention in the official reports and this would be adlamental basis on which to
ground a claim of discrimination within the Chicago Cori@nframework. If the

EU is to avoid a similar dispute as arose in the huslhiute, it is critical that it

addresses this issue clearly.

There were suggestions, in the analysis of the hudlggtite, that a principal
rationale behind the adoption of the Regulation was thie &ance concerning
progress within Annex 16 more widely. Cooperation on thveldpment of Chapter 4
standards were seemingly moving too slowly for the EU. Bgutlvas noted that
the US had failed to abide by the agreed phase-out dateapf&® 2 aircraft and that
such unilateral action had economic implications forEbemarket. As such, the
hushkit Regulation was arguably something dfaxrgaining chip to prod the
reluctant US government into eventually accepting Chapt&f #Vith the resultant
renegotiations following the ICAO Council decision oga fireliminary objections,
this was arguably a successful ploy, were that indeedvieen a principal factor in
the EU’s formulation of the Regulation. Moreoveanrir the EU’s perspective, it
might be argued that leadership in the stagnated discugsi@unding

environmental regulation of international air transpeas sorely needed.

This issue illuminates somewhat of a cat and mouse ganvedrethe Parties, eager

to both secure their economic growth in the industry andrpss within ICAO at

286 gypranote 253 at 6.
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their desired speed. Though those same economic coreerdduted under the
emissions dispute, a very similar situation exists withe current progress of ICAO
on emissions reduction of air transport. Leadership sédtea is something the EU is
keen to stress in the documentation surrounding the Rrbposctive and it comes
from an environment in which it perceives the US to béirsg. If the EU consider
the hushkit Regulation to have had the desired cataffgct within the field of noise
pollution, it may be tempted to act similarly with theposal Directive within the

field of carbon emissions.

Nonetheless, a strong thread emerging from the casgsanahs the role that
negotiations played throughout the dispute. The US clamagdtiations had been
ongoing for at least 3 years and this was accepted in eadsnthe Council.
Moreover, the EU shaped an objection to the proceedirmshd the issue of
negotiations and it was ultimately renegotiationsgileg to the repeal of the
Regulation, which resolved the dispute. This, in turapmghasises the wider issue of
cooperation as contrasted with unilateralism. There Veaslg an emerging worry
that unilateral actors might proliferate at the experid€AO’s mechanisms if the
hushkit Regulation went unchallenged. It has been arguedithdie EU [could]
unilaterally decide what the standards are for aircraft noise, thenas[mot] a far
stretch to consider other aviation regulations that could be subject tohinesvof
national political expedien¢y’®’ Consequently, there was concern to preserve the
mandate of ICAO as thaole entityto regulate environmental standards ‘a
multilateral basis This was heightened by the fact that the EU, despitegnising
performance compliance of the aircraft concerned thighstandards laid down in the
Annexes, rejected the operational validity of thos#ifa@ates. That action clearly
violated Article 33 of the Chicago Convention.

Furthermore, the matter echoes the points made wtentiah focused on the
prerequisites for undertaking unilateral action. Caseslash as th&hrimp-Turtle I
dispute was explicit in its calling for internation&gotiations prior to unilateral
action. In other words, international cooperation, Wweebilateral or multilateral,

ought to be given the opportunity to succeed. By acceptingvilence of the US on

287 Sypranote 251.
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the matter of negotiations, the ICAO Council arguabtpgmised that sufficient
multilateral negotiations had taken place. The conseguaithat position would be
that, in light of a failure of progress, unilateral antivould notprima facie be
prohibited.

Action by the EU in the field of aircraft emissioreems to confirm the worries that
unilateral action could undermine the jurisdiction of [@#o universally address
matters of international air transport. This stillreseso despite rhetoric from the EU
championing the need for cooperation within the ICAO fraoréven the matter of
carbon emissions trading. That being said, negotiatietvgden the two Parties have
faltered and it is arguable that the EU has exerciseddiy to attempt international
cooperation, in good faith, on an issue which clearlyifitasnational dimensiorfs?
However, it seems more important, from a legal stamdpthiat such unilateral action
does not seek to deviate from the standards set down inAmerex 16. To avoid
claims similar to the hushkit ones, the Proposaé®ive must not impose design
standards, rather than performance standards, which wawddthe effect of
invalidating operational certificates which neverthelesamy with the standards of
Annex 16 (thereby violating Article 33 of the Chicago Conigent In assessing the
provisions of the Proposal Directive, it is diffictdt state whether it constitutes a
performance-standard measure or not. Due to its methodisihgtmarket forces
rather than traditional ICAO standard’s-tools, the raeasan arguably be construed
both ways; as a performance-based measure in thauikases the conditions
attached to carbon emissions and leaving the air céoregoerate as it sees fit in light
of those conditions, or as a design-based mechanidmatimir carriers are not
permitted to reduce their carbon emissions as theyitdad must rather appropriate
allowances equal to the tonnage of carbon emittedanatiely, the EU must address
this question if it is to avoid similar claims as maddarrthe hushkit dispute.

The result of the dispute led to the adoption of ICAOeAdsly Resolution A35-5
Appendix D. In this part of the Resolution, the Assembligrassed the practice of
phasing out aircraft which exceeded the noise levelictstrs of Annex 16. The

Resolution, most notably,

288 See Chapter 8 in which the progress of the ICAO’s f@ittee on Aviation Environmental
Protection.
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‘Strongly encourages States to continue to cooperate bilaterally, regionallptand

regionally with a view to;

a) alleviating the noise burden on communities around airports without imposing

severe economic hardship on aircraft operators; and

b) taking into account the problems of operators of developing countries with
regard to Chapter 2 aircraft presently on their register, where ttanot be
replaced before the end of the phase-out period, provided that there isoproof
a purchase order or leasing contract placed for a replacement Chapter 3
compliant aircraft and the first date of delivery of the airctads been
accepted.’

Therefore, in light of the troubles caused by the intposbf the Regulation, the
ICAO, only 12 months prior to the communication issued byadbmmission
concerning expanding the ETS to cover international amsport, urged cooperation
in environmental matters between ICAO member statesilhaow be addressed in
the next chapter, that urge for cooperation has beendhégdbe US and EU who
have recently entered into a new EU-wide Open SkiesAgJusement. Part of this
Agreement addresses environmental concerns and the améllysisamine how the
Agreement realigns the position of the EU Member Statel the US since the
hushkit dispute.
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e THE UNITED STATES & EUROPEAN UNION OPEN SKIES PLUS
AGREEMENT

The European Union and the United States have, for odecade, been in a constant
state of negotiation regarding bilateral transport sighbllowing the Netherlands’
‘open skies’ agreement in the early 90’s, the US hadlsioto implement a policy of
‘open skies only’ agreements with the various Europeamidée States. As this
programme began to progress, the European Commissioméelssatisfied with the
equality of rights traded within the agreements enterted Moreover, these bilaterals
continued to include clauses regarding ownership and effesdiveol which clearly
violated Community principles on non-discrimination regagdationality®®® After
suffering in negotiations with the US over soft rightte Commission, in 2002,
initiated proceedings against certain Member Stateséarches of Article 52 of the
EC Treaty (concerning freedom of establishment, frem fmationality

discrimination) and for acting in an area which it relgaras the preserve of exclusive

Community competencg’

Although the ECJ agreed that the Commission had exclusmpetence to deal with
the third countries, such as the US, in areas wherepEarolegislation touched upon
the sphere of external air transport relatiots rejected that the Commission had
similar competence to negotiate a bilateral, which wbalkk horizontal effect across
all Member States, with the US. As regards the ndityrdauses, it stated thgbly
concluding and applying an Air Services Agreement... with the United States o
America which allows that non-member country to revoke, suspend oiréaffic
rights in cases where air carriers designated by the (Member Stategpt owned

by the (Member State) or its nationals, the (Member State) had faifelfil its
obligations under Article 52 of the Treafy?

Following the decision, the Commission continued imusst to gain full

competence to deal on behalf of the Member Statesafiosdtlantic traffic rights.

289 principally Treaty of the European Communities, é\eti43.

290 Under ‘exclusive competence’, the Member States atalpted from taking national action on that
matter. Article 52 EC Treaty, following the renumberirggnow Article 43.

291 Case C-467/98ommission v. DenmafR002] ECR 1-9519 at 63. Lecture delivered by Professor
Van Fenema to IASL, McGill, 13.03.08.

292 Case C-466/98ommission v. United Kingdoj2002] ECR 1-9427 at 61.
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Finally, in June 2003, the Council accepted the Commissieqisasst to have a full
mandate to negotiate an open skies ‘plus’ bilateral thitHJS?** It took until March
2007, however, for an agreement to be reached betweendhparties over the hard
traffic rights that would be contained in such a bilaltdt is this agreement which
will now be examined. The sections of the agreementiwéddress, or impact upon,
environmental concerns are the central focus of theviallg section.

7.1  US/EU Air Transport Agreement ‘Open Skies Plus’

The general policy of the Agreement vis-a-vis environmengsure can be gleaned

from a number of areas.

In the Preamble, the Contracting States’ affithe‘importance of protecting the
environment in developing and implementing international aviation pdfitit is
notable, however, that this clause comes more thawdnatiown the list of preamble
recitals and appears after considerations of safetyrisgccompetition and growth of
the industry.

Within the body of the Agreement, Article 15(1) statest t

‘The Parties recognise the importance of protecting the environment whelogiag
and implementing international aviation policy. The Parties recognisdltbeatosts
and benefits of measures to protect the environment must be canefighed in

developing international aviation policy

Attached to the Agreement is a Memorandum of Consuittgtiwhich details
important and notable discussions that transpired betihegrarties during the
formulation of the Agreement. At No.35, the matterstdedh under Article 15 of
the Agreement, concerning environmental measures, are tatedes, in part,

‘the delegations noted the importance of international consensus in aviation

environmental matters within the framework of the [ICAQO]

293 ecture delivered by Professor Van Fenema to IASL, NcG3.03.08.
294 US/EU Air Transport Agreement, [2007] OJ L 134/13 at Préanitecital No 8.
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No0.36 of the Memorandum goes on to state that,

‘Having regard to their respective positions on the issue of emissauiisg for
international aviation, the two delegations noted that the United States and the
European Union intend to work within the framework of the [ICAQO]

Therefore, it is clear that whilst environmental coesdions were a discrete and
debated issue, it was not a topic which generated strong tadoligial he importance
of the topic was ‘affirmed’ but was tempered with theenstanding that the benefits
emanating from environmental measures must be balancedatir costs. In
addition, whilst the delegates apparently supported irtierzd cooperation within
the framework of ICAO on the issue, the European Uniearlty adopted a differing
stance as regards the implementation of emissiodsdyachemes. Indeed, by the
time the Agreement was published, the Commission haddglmeblished the draft
proposal for the Directive incorporating the interoadl civil aviation sector into the
ETS. At Article 21 of the Agreement, entitled ‘Seconddgt Negotiations’, the
Parties highlighteditems of priority for the second stage negotiations that would
follow on from the date of application of the Agreent@n Section 2(c) establishes
that one such priority would be theffect of environmental measures... on the
exercise of traffic rightsThese talks began in Ljubljana on 15 May, 2008 and, at the
time of writing, have focused on the issue of ownershg@ntrol rather than the
taking of environmental measures. The establishment opan Aviation area with
the US is the EU’s long term goal in these negotiatemd the freedom to adopt
environmental measures to counteract the potential haam wansport is important
to these aspirations. The two Parties therefore emasl that such environmental
measures could impact upon the traffic rights containelis Agreement, but that

negotiations on their effect ought to occur during the sgsbage of negotiations.

With these policy comments in mind, it is now appropriat address the relevant
detailed Articles within the Agreement.

29 pid at Article 21(2).
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7.2 Article 15 — Environment
Article 15(2) of the Agreement states that,

‘When a party is considering proposed environmental measures, it should evaluate
possible adverse effects on the exercise of rights contained Agiieement, and, if
such measures are adopted, it should take appropriate steps to mitigate lany suc

adverse effect$>®

Immediately, two definitional questions are raised. \\uegts ‘evaluate’ mean, and
what does ‘adverse effects’ mean? These are questions thieiEU must address
before embarking upon the environmental measure of expardirigTiS to
international air transport. To not do so would be taraatmanner contrary to the
international treaty which the EU has accedet tdside from the international
treaty law issues that such an action would raise, sonkadherence would certainly
weigh as a factor in assessing the legitimacy optbeosed emissions trading

measure.

The principal right which Article 15(2) refers to (whichgrescient for the current
discussion) is that contained in Article 11 — entitlasstoms duties and charges’.
This Article establishes that,

‘On arriving in the territory of one Party, aircraft operated in imtational air
transportation by the airlines of the other Party, their... fuel... and otaers
intended for or used solely in connection with the operation or serviciamgooéft
engaged in international air transport shall be exempt, on the basis pfoety,
from all import restrictions, property taxes and capital leviestams duties, excise
taxes, and similar fees and charges that are (a) imposed by the nationalitzedhmr
the European Community, and (b) not based on the cost of services provided,
provided that such equipment and supplies remain on board the dircfaft

29 pid at Art.15(2).

297 For an analysis of the implications of such a violatinder international treaty law, see M
Fitzmaurice, The Practical workings of the Law of Treafié Evans ed.International Law (New
York: OUP, 2006) at 187-213.

298 gypranote 294 at Art. 11.
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Therefore, Article 15(2) obligates both contracting iarto ‘evaluate’ the possible
‘adverse effects’ on the exercise of the right tekempt, on the basis of reciprocity,
from customs taxes or similar charges (where such cham@eot relate to the cost of
services provided). First, can the ETS be consideredastams tax or similar
charge? Whilst the concept of an environmental tax isedeas a negative cost of
undertaking a certain activity, the concept of emissicaing serves to present
‘[e]nvironmental issues... as an economic opportunity rather than as just a cost

factor.??® Morevoer, as Dornau explains,

‘Governments could have chosen to achieve the needed reductions through means of
taxation or regulation only. But, by choosing a market mechanism regulators
acknowledge that the market itself will be in a much better poditi decide where

the most reduction is achieved with each Euro investéd

Therefore, it is clear that a ‘tax’ is not regardedng@ssame thing as a market
mechanism levy. On that understanding, application oEth&TS to aviation fails to
trigger Article 15(2) of the Agreement and does not ope@taary to the rights,
therein contained, of the US. Nevertheless, it mig#it be argued, by the US, that it
does constitute a ‘similar charge’ — it, in effectinigea monetary charge attached to
air transport utilising European airspace. Thereforedise@ission will proceed on the
assumption that the ETS ‘levy’ could be so construed.

The question that must therefore be asked is whetheotlggage of international air
transport by the EU ETS does have such adverse éffié¢tee answer is yes, then the
EU is obligated, under Article 15(2), to evaluate those effétcthe answer is no,

then Article 15(2) does not ‘bite’ and this Agreement doesesitict the power of

the EU to impose emissions trading meastftes.

299 R de Witt Wijnen Emission Trading under Article 17 of the Kyoto Proto@Freestone & C
Streck eds. .egal Aspects of Implementing the Kyoto Protocol Mechan(i®xferd:OUP, 2005) at
403.

309 R Dornau;The Emissions Trading Scheme of the European UBidireestone & C Streck eds.,
Legal Aspects of Implementing the Kyoto Protocol Mechani@xierd:OUP, 2005) at 430.

301 Though, this does not mean the EU is not restrictaathisr international legal, political or
economical agreements.
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As Miller notes, hearly all of the bilateral air transport agreements provide an
exemption from fuel taxes on a reciprocal ba&$Article 11 of this Agreement
performs that function. Therefore, where one Partlaterally imposes the need for
monetary allowances equal to the amount of fuel useteflight entering or leaving
EU airspace, thatwould be a violation of the agreemerf

Where the measure is deemed to have adverse effedtheaRarty is obliged to
‘evaluate’, then the evaluation can still lead to ttiepdion of the measure. If the
evaluation leads to the measure not being adopted, themather effectively ends
there. However, where the evaluation does lead todbtian of the measure, the
Party should take appropriate steps to mitigate any such adverse effeetsmore
definitional questions arise here, what does ‘should’ wveraind what are ‘appropriate
steps’? Regarding ‘should’, it is important that the térafdid not use the word
‘must’, but ‘should’ still implies andbligation, duty or correctnes3® ‘Appropriate
steps’, however, is wholly free from being tied dowmtconcrete definition and the
appropriateness of any steps that might be taken coulerdgjudged should
adoption of a measure ultimately lead to dispute procegding

Ultimately, therefore, the EU is obligated, under Agitb(2), to first evaluate the
possible adverse effects that the proposed expansiba &4 ETS might have and,
second, if it goes ahead with implementation of tihese, take appropriate steps to
mitigate those adverse effects. Failure to do so sesuthe EU violating Article

15(2) of this Air Transport Agreement.

Such a violation would obviously have ramifications far golitical relationship
between the Community and the US. Any violation ofraarnational agreement will
hinder future dialogue between the two transport minisbriekepartments in the
future. Regarding international law, the breach ofnd@rnational convention, signed
and ratified, is a serious matter. This Agreement mgdrte appropriately be
considered as a bilateral, with the Community, in ¢féed for current purposes,
acting as one state. As such, a material breachsoftreement could lead to the

30214 L Miller ‘Civil Aircraft Emissions and Internatial Treaty Law’ (1998) 63 Journal of Air Law
and Commerce at 708.

303 pid.

304 Compact Oxford English Dictionary, 2008. Entry for ‘should’.
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other Party (in this instance, the US) invoking thaabheas a ground for
terminating the treaty or suspending its operation in whole or in.f&Both Article
60(1) of the Vienna Conventid! and the ICJ’s judgement in t@abcikovo-

Nagymaros Danube Dalff case support this view.

The Agreement, however, does envisage such disagreemeentsing and
establishes a Joint Committee to oversee such dispfifEsis Committee is charged
with ‘resolv[ing] questions relating to the interpretation or application oeth[

Agreement®%®

Article 15(2), therefore, operates as a check on tleeldne of the two parties to
undertake environmental measures. It requires those partislsct certain steps
should such measures potentially impact upon the ceirtralaand principles
contained in the ‘open skies plus’ ideology and textawt does not do is impose
concrete limitations on the power of either Stateltionately adopt such measures.
Nor does it obligate the Parties to consult withpbtain permission from, the other
when adopting such measures. Before evaluating this asalytsie context of
unilateralism more generally, attention now turns td parf Article 15.

Article 15(3) has an important impact upon the currentudision and contains two
parts which must be broken down.

First, it addresses ICAO standards. It states that,
‘When environmental measures are established, the aviation environmantkirds
adopted by the International Civil Aviation Organisation in Annexes to the

Convention shall be followed except where differences have beeti'filed

The fact that the Annex standards are mentioned as tiergjandards that ‘shall’ be
followed means that both parties may not impose lesoog Biringent provisions.

305 Sypemote 98 at 854.

3% vienna Convention on the Law of Treaties, 1155 U.N.T.S 831,.M 679, Art.60(1).
307 Sypranote 139 at 7, 65.

308 Sypranote 294 Art. 18.

309 gypranote 294 Art. 18(2).

310 gypranote 294 Art. 15(3).
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This raises the question as to whether the ETS sclanagplied to aviation, would

in fact impose additional standards, contrary to the wgrdf Article 15(3), or
whether the scheme falls outside such standards alesgétiere is certainly a strong
argument for suggesting that the scheme does not impingehgpstandards at all. It
IS a very separate measure which seeks to impose cliargasbon emitted. It does
not require more environmentally friendly aircraft ofeliént landing/take off
procedures or restricts frequency or duration of flightssuih, the standards detailed
in the Annex remain the applicable standards and the gctieaes not violate or even
trigger Article 15(3). Such a line of argument is very pessiga but, nevertheless, the
fact that emissions trading is not a mechanism sotifesed within the ICAO
framework means that it is something which has not explisiéten addressed®

The second aspect of Article 15(3) of importance is that,

‘The Parties shall apply any environmental measures affecting air semder this

Agreement in accordance with Article 2 and 3(4) of this Agreéniént
Article 2 states that,

‘Each Party shall allow a fair and equal opportunity for the airlines of Ii#hies to
compete in providing the international air transportation governed by this

Agreement!?

The relation of this provision to environmental measwsékat the proposed measure
ought not be implemented or designed in a manner which pgse¥ain and equal
opportunity’ of competition — essentially, no scheme ouglprejudice one airline
over another. The effect of this clause is also to prbtelgulations similar to the
ones that triggered the hushkit dispute. This is inviitk the principle of non-
discrimination, contained in Article 11 of the Chicagan@ention. Therefore,

311 See Chapter 8 addressing the work of CAEP. It is irapbfor the EU to be aware that it has a
legal obligation to give immediate notification to ICA@der Article 38 of the Chicago Convention,
should it conclude that the scheme does in fact deviatetfie standards.

312 gypranote 294 Art. 15(3).

313 Supranote 294 Art. 2.
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provided the ETS scheme is implemented in a manner whicbni-discriminatory,

then the opportunity to compete fairly, all else beiqgad, is maintained.

Creating more difficulty, Article 3(4) states, in paHat,

‘Each Party shall allow each airline to determine the frequency and cypedite
international air transportation it offers based upon commercial consideraitnotiee
marketplace. Consistent with this right, neither Party shall unidhkgtimit the
volume of traffic, frequency... of service, or the aircraft typgypes operated by the
airlines of the other Party... except as may be required for... envirdame
(consistent with Article 15) reasons under uniform conditions consisiénAvticle
15 of the Conventiori**

There are several issues arising from this Article tvinntist be taken in turn. Two
preliminary observations might be made first. Theidet15 of the Convention’
referred to in the final line is Article 15 of the Chicagonvention. This Article
obliges states to impose only uniform charges, condiaodsproceduresdr the use
of... airports and air navigation facilities by the aircraft of any othamtcacting

State. It follows the same non-discriminatory principle Adicle 11 noted above, and
again requires environmental measures to be uniform. Thadedservation is that
the Article, again, specifically addresses the situatiahwas discussed regarding the
‘hush-kits’ dispute. It seeks to guard against unilateral enmental measures which
limit the types of aircraft which each Party mayifiyo the territory of the other. The
US and EU, therefore, clearly considered that incid¢md have the potential to
reoccur and b) to be important enough to be guarded agaimetyational

agreement.

The Article goes on to state that each Party sHaWairlines to determine the
frequency and capacity based upon ‘commercial considesain the ‘marketplace’.
As above, both these phrases require defining. If éinais prevented from
determining their frequency and capacity between Pariesuse of factors outside

‘commercial considerations’, then the measure causatgptievention violates

314 Supranote 294 Art. 3(4).
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Article 3(4). Where that measure is environmental in ngratber than commercial)
then it violates Article 15(3) because that Article regmithat any environmental
measures adopted be in compliance with Article 3(4). &s moted above, the Parties
recognised in Article 21(2)(c) that environmental measureklagell have an effect
on the exercise of traffic rights. That said, a yattempting to enforce these
provisions must grapple with the concept of internalisingetheronmental
externalities which, under certain thedtypperates as a ‘commercial consideration’.
Indeed, it was noted above that emission trading is pfteierred over
straightforward taxation due to it providing economic oppaty and incentive for

the market players. And, to make matters worse, onemgrattempt to deal with
commercial considerations when one has defined ‘madatplThe permutations of
airline ‘market’s’ are well known to aviation econormisind lawyers:® Ultimately, if
these concepts can be defined, then one is in a positiomderstand if the adoption
of an environmental measure under Article 15(3), such ampwsition of an ETS,
would violate Article 3(4) of the Agreement.

However, there is yet another hurdle which must benened before it can be
evaluated whether or not the ETS is in violation of Agseement. Article 3(4) goes
on to state than'either party shall unilaterally limitaircraft, frequency or traffic
volume ‘'except as may be required for... environmental reastireslds that such
reasons must be consistent with Article 15 of the Agrent, as well as Article 15 of
the Chicago Convention. It has already been demoedtthst Article 15 of the
Chicago Convention is apparently satisfied by the desigineoDirective imposing
the ETS on aviation. Additionally, whether or not a meass consistent with Article
15 of the Agreement has already been discussed. Theréfticle 3(4) essentially
provides that, where an environmental meadoessatisfy the incumbent criteria,
(i.e. allowing airlines to base their flights on connoi@ considerations within the
marketplace, does not deviate from the ICAO Annex standertise environment,
evaluates any potential adverse effects of the measdreubsequently takes
appropriate steps to mitigate those effects) it cardbgptad unilaterally in a manner

315 See R A IppolitoEconomics for LawyergPrinceton: Princeton University Press, 2005) at 228-246.
316 See J Gulickits all about market share: competition among US West Coast Boitsanspacific
containerized cargoP S Circantell & S G Bunkev edSpace and Transport in the World System

(US: Greenwood Publising, 1998).
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which limits the volume of traffic, frequency or agfirtype operating into and out of

its territory.

Therefore, despite the numerable hurdles faced by sacbing Party to this
international agreement, unilateral environmental measwigsh may even have the
effect of inhibiting the growth and competition of civit &iansport, are not prohibited

by this open skies agreement.

7.3 Evaluation

This part of the paper now seeks to highlight and evasaate of the wider issues

raised by the establishment of this Agreement.

Two short observations can initially be made. Fifst, establishment and ratification
of an agreement which operates as a binding internati@ady raises questions of
good faith for the legitimacy of a subsequent, deviatimgjateral act. Indeed, under
such circumstances a Staite 0bliged to refrain from acts which would defeat the
object and purpose of a trea§}’ This assertion stems from the principle of pacta
sund servanda, thgejvery treaty in force is binding on the Parties to it and must be
performed by them in good faith® Notably, in theNorth Atlantic Coast Fisheries
Arbitration case, concerning the unilateral rights of Great Brit@aipermit US
nationals to fish in Canadian waters, the Tribusakaed thatthe right of Great
Britain to exercise its right of sovereignty by making regulatisrisnited to such
regulations as are made in good faith, and are not in violation of the fetev
Treaty. *'° Similarly, the EU would be limited to act unilateralljthin the
parameters of its Air Transport Agreements. Article 2thefAgreement, in addition
to its appending travaux preparatoires, implies that battel recognise the need
for, firstly, a ‘stand still approach to undertaking enviremtal measures and,
second, to work cooperatively on the realisation oféhnsasures. If the EU does
forge ahead with the incorporation of internationati@nsport into the ETS then the

317 Vienna Convention on the Law of Treaties 1969, Articla),8(155 U.N.T.S 331.
318 |bid at Article 26.
319 North Atlantic Coast Fisheries Case, United Kingdom v. Uriiedies (1910) 11 RIAA 167.
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legitimacy of that action is very questionable in lightts concrete undertakings and
raises the principle of good faith in treaty-making®

Second, it is important to recognise how the attitogéatd the environmental issues
at stake, conveyed by the text of this Agreement, is edssarily in line with the
environmental policy approach of the EU as a whole. Indbedigreement tends to
play down the environmental impact of trans-Atlanticteaffic as compared with
other priorities. This would indicate, in line with Alec21 of the Agreement, that the
Agreement did not seek to overly arrest the developnfemivaronmental policies of
either Party. The Agreement does not explicitly reqiiefarties to withhold from
pursuing or investigating potential avenues of environmentalatgu in line with
usual policies. In light of this, political progress withire European decision making
procedure on the expansion of the ETS might not bed=nes! improper.

Perhaps a principal issue to highlight, in light of éimalysis of this Agreement, is
how the two Parties’ positions have been realignecesihe hushkit dispute. The
most obvious manifestation of this realignment is the egistence of a Europe-wide
open skies ‘bilateral’ rather than the multitude of M@mState-US bilaterals that
previously existed. The two ‘Parties’ therefore now ofgelargely as though the EU
is simply another State with which the US has a it The traffic rights in issue
are therefore universal for all 27 Member States an@dmemission possesses far
greater leverage in having the destinations within eathose States within its
bargaining portfolio. Moreover, the existence of one sutliersal agreement means
that the obligations and rights of each Party, spedificegarding environmental
matters, are clearer than existed during the hushkitiths The possibility that an EU
Regulation might now be drafted which, through lack of imvment by European air
transport authorities and minsters, would unintentionadliate any pertinent air
transport regulations is therefore drastically reducedh&umore, the Agreement’s
establishment of a Joint Committee could serve totaadise resolution of any
dispute similar to the hushkit one, should it arise ag&émhaps the most interesting
aspect of this Committee is that it serves, in effiecusurp the role of the ICAO

320 gypranote 172 at 328.
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Council in settling disputes relating to internationattainsport?! Although Article
84 of the Chicago Convention, providing the ICAO Councihvitis dispute

resolution powers, is triggered only in relation to disagnents concerning the
‘interpretation or application of [the Chicago] Convention and its Anrigkes
essential dispute behind imposition of the ETS environrhemasure is that it is
unilateral, infringes rights of sovereignty and deviatemfthe Annexes. The dispute
that might arise from implementation of this schanay violate Article 15(2) of the
Agreement, but it could also fit into dispute proceedindsrbehe ICAO Council.
The very fact that the US and EU considered it necg$sastablish such a panel
demonstrates that the Parties envision the need to m@ayefeom relying on ICAO

to resolve disputes that might arise over bilateratensitAs such, the legal nature of
the potential dispute moves away from the jurisdictiba multilateral body, and into
the jurisdiction of a specialised, bilaterally createidunal. This in turn indicates that
the two parties recognise, or have perhaps learnte#udt party has their own goals
and ideologies within transatlantic civil aviation andttltas such, reciprocally
recognising the need for a tribunal more sensitive to saetls might ultimately
benefit, or assist in, the facilitation and achieventéthose goals.

A further important issue which analysis of the Agreeniemminated is that it
reaffirmed the position of the ICAO SARPs as the pliagistandards to which both
Parties are obliged to comply. Article 15 was explicithis regard. Therefore, the
public position of both Parties is the acceptance ofdafierence to, the multilateral
framework of cooperation provided by CAEP and the SARP®inplgates in Annex
16. Whether the EU see the extension of the ETS pisigamg upon Annex 16 and
the jurisdictional mandate it publicly affords CAEP inttees of environmental
regulation of civil air transport is far from clean. dnalysing the Agreement it was
submitted that there is a persuasive argument for conclticlang does not.

Nevertheless, it is an issue which remains open to elebat

The final wider matter emanating from the discussibtine Agreement is similarly
an issue which remains unclear from the published reponténg form Brussels. It

was seen that there exist a number of definitionastipues that the EU must address

321 Chicago Convention Article 84
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if it is to formulate the ETS’s expansion to aviatwihout infringing Article 15 of
the Agreement. Paraphrasing, this centred around whaitated appropriate
measures to mitigate any adverse effects that a proposednmental measure
might have. This essentially raises design questiorthidéoprecise structure of the
ETS’s application to international air transport arel ot within the purview of this
paper — principally because such matters have been adeqddedgsed in the
literature. However, what has not been adequately a@diesseven explained,
concerns the allocation of allowances to non-Commuaatyiers. This is clearly a
matter which threatens to haaverse effects on the exercise of rights contained in
this Agreement®? It also threatens the maintenance of an equal cotiopepiaying
field more generally. This matter was highlighted eadieiin the paper when the
discussion addressed the objective drawbacks of pursuingeuallattion within a
context of inherent bi and multilateralism. Against thatkground, this Agreement
further illuminates the need to ensure that adversetefie the sector are avoided

through cooperation with potentially affected parties.

322 Sypranote 294 at Article 11(2).
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8. KYOTO., ICAO & SARPs

This part of the paper steps back from the focus on therdSU relationship and
addresses the wider framework in which internationaramsport standards are
formulated. It addresses the principal role of the 1G&@ its Committee on Aviation
Environmental Protection (CAEP) under the Kyoto Protoché 3ection then focuses
on the standards and recommended practices (SARPs) Whi€HAEP is charged
with formulating before analysing how this wider maltédral framework, and these
uniform SARPs, regulate the legitimacy of taking unilatection within the field of

international air transport.

8.1 Kyoto & ICAO

The matter of climate change, as noted, has been addreg the United Nations
principally through the 1992 Framework Convention on Clinéitange (UNFCCC).
This was followed by tharinovative 1997 Kyoto Protocol that is designed, inter alia,
to utilise market mechanisms to assist with the massive reduofignsenhouse gas
emissions necessary to arrest the process of climate ch¥#fge

Article 3(1) of the Protocol assigns allowances tcdhegmvernment for the amount of
greenhouse gasses that may be emitted from designatetlesctiMie government
then allocates its overall allowances to emittethiwits jurisdiction. An allowance

‘embodies a right to be sold and transfetréd

International aviation, however, was specifically edeld by the contracting States at
Kyoto from coverage under this cap and trade system. thdtea Protocoldelegates
the responsibility for international aviation emissions to the ICX&The two

principal benefits from this decision are clearly ICA@3gertise in aviation matters

322D FreestoneThe Untied Nations Framework Convention on Climate Changéytbi Protocol
and the Kyoto MechanismiB Freestone & C Streck edsegal Aspects of Implementing the Kyoto
Protocol Mechanism@xford: OUP, 2005) at 3.

324 M Wemaere & C Streck,egal Ownership and Nature of Kyoto Units and EU Allowanbes
Freestone & C Streck edkegal Aspects of Implementing the Kyoto Protocol Mechan(i®xferd:
OUP, 2005) at 42.

325 F Carlsson & H Hammar ‘Incentive based regulation @2@missions from international aviation’
8 Journal of Air Transport Management 365 at 366.
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and, perhaps more importantly for our current discussi@ntruly global and

multilateral environment in which it operates.

8.2 CAEP

Currently, ICAQO’s environmental policies are pursued through its Committee on
Aviation Environmental Protection (CAEP), established in 1§&3ts principal
mandate is to preside over, maintain, update and improveAmpuex 16, which now
deals with both noise pollution and engine emissions.

In the past decade, CAEP has met 4 tifiéand on each of those occasions has
addressednter alia, the matter of emission related chartf@a/hilst the precise
concept of utilising market instruments such as emissiading schemes to counter
aircraft emissions developed over this period, ttmportance of seeking coordination
within ICAO in introducing emission levies so as to avoid uncoordinated nesasur
was stresseédrom the beginning?® At each session, the matter of emissions trading
was discussed without any formal recommendations being. mhdecreation of a
working group at the 1999 meeting made little real progréssreinterestingly, at

the 8" meeting in 2001, Resolution A33-7 was passed which encouraged ®ta
‘take short term action to reduce international aviation emissions througiséhef
voluntary measurés® Whether or not those voluntary measures envisaged
encompassing regional emission trading schemes is @otfcen the surrounding
text.

The use of CAEP as the principal body to undertake envieatahactivities,
however, has not received universal encouragement. In 1998 AleAssembly

326 p Dempsey, Public International Air Law, Reader, Volun2907, unpublished at 163.

327 And 7 times since its creation.

328 1CAO, Report of the Fourth Meeting of the Committeefwiation Environmental Protection,
Montreal, 6-8 April 1998, ICAO Doc. 9720, CAEP/4 at i-6AO, Report of the Fifth Meeting of the
Committee on Aviation Environmental Protection, Monitr8al7 January 2001, ICAO Doc. 9777,
CAEP/5 at i-1; ICAO, Report of the Sixth Meeting of themmittee on Aviation Environmental
Protection, Montreal, 2-12 February 2004, ICAO Doc. 9836, GARBPi-1.

329y Nyampong,The regulation of Aircraft engine emissions from international aviation, McGill
IASL LLM Thesis, unpublished, at 85.

330 1CA0, Consolidated Statement of Continuing ICAQi®es and Practice related to Environmental
Protection, Assembly Resolution A33-7 Appendix | in Reiohs Adopted at the $3Session of the
ICAO Assembly, at 2(a), online: <http://www.icao.intb/en/assembl/a33/resolutions/a_33.pdf>.
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requested that States from regions that are not repeesenunder-represented in the
CAEP participate in the Committee’s work. Despite,tbiforts continue to attract

new participantd3! At its most recent meeting, the ICAO Assembly adopted
Resolution A36-22 on the recommendation of work undertakigrinwhe CAEP

during early February 2007. Appendix L addressedrket based measures,

including emissions tradingThe Preamble to this Appendix recognised that
‘[c]lontracting States are responsible for making decisions regarding the godls
must use appropriate measures to address aviation’s greenhouse gas ertagsngns
into account ICAQ’s guidanteHowever, it also recognised thahé majority of the
Contracting States endorse the application of emissions trading for international
aviation only on the basis of mutual agreement between Statesh resulted in the
‘need to engage constructively to achieve a large degree of harmony on theasieas
which are being taken and which are planned [to be tdkéffirming the potential

for dispute in this area, it also noted thhetre remained a number of issues of a legal
and policy nature regarding the implementation of GHG charges and the integration
of aviation into existing emissions trading systems that have not ésaued
Elsewhere in the Preamble it was noted the differbst@een taxes and charges,
with the Council [s]trongly recommend][ing] that any [emissions trading] levies be
in the form of chargés' designed and applied specifically to recover the costs of
providing facilities and services for civil aviatib It also urged States to ensure that
any ‘open emissions trading systems... be established in accordance with the
principle of non-discrimination The Appendix’s substantive content is very clear in
its wording. It {u]rges contracting States to refrain from unilateral implementation
of greenhouse gas emission chatg€sSimilarly, it also [u]rges contracting States
not to implement an emissions trading system on other contracting Siiatesft
operators except on the basis of mutual agreement between those*$tatest said,
the Appendix also[f]lecognises that existing ICAO guidance is not sufficient at
present to implement greenhouse gas emissions charges internation&ify
Interestingly, the Appendix als@ilnvites contracting States to explore the use of the
Clean Development Mechanism (CDM) related to international aviatidn

3311CAO website, ENV UNIT, CAEP, online: <www.icao.fiteo/en/env/caep.htm>.
3321CAO Assembly Resolution A36-22, Appendix L, Article)(@).

333 bid at Article 1(b)(1).

34 |bid at Article 1(a)(2).

333 Ibid at Article 1(d)(1).

86
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



Clearly, however, the progress of CAEP on ensuringusgmability of air transport
has somewhat stagnated. Similar sentiments to thpsessed in Resolution A36-22

have been made for a number of years now.

Before analysing what this means for the legitimacthefEU ETS, attention turns to
the concept of SARPs. Promulgation of SAPRs for Arnt@xegarding
environmental matters is CAEP’s primary function. Thesendards constitute the
internationally agreed upon regulation of internatiamal air transport’s
environmental impact. An understanding of the nature oétheggulations is critical
to understanding the context in which the proposed expans$ite EU ETS is being

conducted.

8.3 SARPS

The SARPs, though without the force of an internatitmeaty, do entail legal
obligations for the contracting States to the Chicagov€otion. Such States have
‘accepted an explicit legal undertaking to collaborate in securing the highest
practicable degree of uniformity in regulations, standards, procedures and

organization in relation to [air navigation]**®

The ICAO SARPs are the current multilateral mechanised to govern or guide, at
an international level, the consequential natioeglutations concerning air transport.
Compliance with these standards is the central daus®ncern for most States.
Without that compliance, the inherent need for cooperatrouniform rules in
international air transport is jeopardised. Therenaceprincipal mechanisms for
ensuring that compliance. First, stipulated by Article Bthe Chicago Convention,
compliance with these SARPs ought to be recognisedreci@ocal basis, by every
contracting Stat&’ As highlighted by the hushkit dispute, this means thaificates
of airworthiness and certificates of competency andhdies issued or rendered valid
by the contracting State in which the aircraft is registered, sf@hecognized as

%3¢ M Milde, Problems of Safety Oversight: Enforcement of ICAO Stand@tda-Jui Cheng ed., The
Use of Air and Outer Space: Cooperation and Competitiast@B: Kluwer Law International, 1998)
at 254.

337 Chicago Convention Article 33.
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valid by the other contracting States, provided that the requirements whetgr
such certificates or licences were issued or rendered validcaral ¢o or above the
minimum standards which may be established from time to. timihis Article
therefore dictates that one State may not rejedisgriminate against the aircraft of
another State, where that aircraft is complying whh standards annexed to the
Chicago Convention. This issue was litigated in the ca@akedonian v. Bontf®
Here, a recent spate of accidents over US territmylving DC-10’s resulted in the
unilateral banning of all such aircraft from operating dterairspace of the U8? A
number of foreign-flag carriers objected that this actisregarded Article 33 of the
Chicago Convention in that their DC-10’s satisfied #guirements of the standards
set down by ICAO in Annex 8 — the relevant annex. Thatrldt of Columbia Circuit
court agreed and held that the US’s unilateral banning ofaudaft violated both
international law of the Chicago Convention and thelé@menting national

legislation®*°

The second mechanism designed to secure adherence to coopamnatniform rules
and prevent States from being exposed to air navigatiowoHuniform Standards
concerns disclosure of information. Where a stateidersit impracticable to
comply in all respects with any international standard, it has an unconditiegal |

duty, under Article 38 of the [Chicago] Convention, to give immediatification

to... ICAO.** Through this mechanism, it was anticipated that cormg&tates
within ICAO could assess, with full information, th& navigation standards of every
other contracting State. In the first place, howesempliance by all members with
Standards which they (ought to) have participated in drafitige presumptive
position within ICAQO.

As such, the SARPs ought to indicate two things. Firat,tttese Standards are being
met by every aircraft that retains an operator’'sfeeate of airworthiness. Second,
that each contracting State is in agreement thairtliermity established by the
SARPs is acceptable and sufficient at that given time.

338665 F.2d 1153 (D.C Cir 1981).

39 EAA, Emergency Order of Suspension, SFAR 40, June 5 1979.

340 p Dempsey, Public International Air Law, Reader, Volun2907, unpublished at 27.
341 Sypranote 336 at 254- 255.
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Achieving uniformity in such regulations is not simple, leser. The procedure
‘requires harmonization of the potentially conflicting interests of [¥80flember
States at different levels of technical and economic developmentyfeabom may
have different national priorities*® Consequently, it is obvious that some states may
feel that progress on a given standard is too slowoeng in the wrong direction,
whilst others may consider another states’ pressummémé such standards
unnecessary or inappropriate. This is the very naturgernational cooperation.

8.4  Analysis

This discussion highlights the important point that wasle at the very start of this
paper. This is that the international community hagykt through the Kyoto
Protocol, to address the problems posed by greenhouse gasesnis®reover, it
recognised that for aviation, ICAO was mandated with adarg this emissions
problem. Therefore, an important factor characterigiegcurrent dispute is that the
multilateral cooperative framework of ICAO gains lemiticy in its action and
statements in this area from an international agreertes, as a consequence, not to
be taken lightly that it explicitly urges individual Statnot to take unilateral action
without first obtaining the ‘go-ahead’ from other Statéfected. From a practical
perspective, taking such action was recognised to be nabebsated in its scope.
In that regard, analogies were drawn with the potentiafiited scope of banning
certain unsafe aircraft from ones territory in viaatof Article 33 of the Chicago
Convention. One might therefore conclude that actiathis area is restricted to
ICAO under both legitimacy and practical grounds. Howgevevas also recognised
that such progress and action, within ICAO and more spalijfithe CAEP, has not
been forthcoming. This was recognised as being a sympttme difficulty in
harmonising regulations to satisfy all 190 Member StateSA®©I. In that light, the
concept of leadership is again raised. The EU could arguadghanst the background
of effective abdication of the mandate granted to IGAQKyoto, individual State
action is necessary. However, where such rhetorimpayed, one would urge the
EU to fully exercise that leadership role and take adwpnof ICAO’s call for
initiatives under the CDM to be realised.

342 At the time of writing. 11.03.2008.
343 Supranote 336 at 257.
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Action by the EU therefore, in pressing ahead with it egma of the EU ETS,
explicitly goes against the desires of the body legitely mandated to tackle the
issue. It does so however, in light of a perceived iglaf ICAO to fully exploit that
mandate. Moreover, it does so with the understandind@#gd has encouraged
voluntary measures under its Resolution A33-7 and recogtiisadsufficiencies of
its international guidelines under its Resolution A36-22ré&fore, this is a very
complex matter on which a confident judgement can beeraado the legitimacy of

the EU’s action.

One can look at state activity in promulgating standardsead asleadership...
assert[ing] itself convincingly in the elaboration of international standattfsFrom
another angle, it is ill thought out unilateralism whaisregards Statekardly able

to oppose ‘motherhood’ initiatives aimed at the enhancement of aviatféhand
ignores the long-term benefits of genuine cooperatfiorthat end, drawing on the
analogy provided by th€aledonian v. Bondase, the action of unilaterally banning
certain aircraft which nevertheless satisfy ICAO isguents tannot be global — it
solves only the specific bilateral issues between [one State] arcdinéries directly

concerned 4

In sum, from the perspective of legitimacy of unilatexction within international
law, it is very questionable whether such action ciimately be defended in light of
the explicit mandate granted to the ICAO under Kyoto.

Indeed, this analysis raises the wider question of theoppateness and fitness of the
ICAO to be the sole authority empowered to regulate p#ets of international air
transport. If ICAO is regarded as inefficient in achievinggoess on a given topic,
then any such shortcoming coulte‘readily [repaired] by other mechanisms and the
progress of aviation... would not forever remain hostage of outdated methods and
practices.**’ In this light, the role of ICAO is would no longee biniversal over

every aspect of air navigation regulation. For instandes been argued that the

344 Sypranote 336 at 257.

343 pid.

346 gypranote 336 at 254- 255.
347 Supranote 336 at 260.
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WTO is better placed to regulate certain aspects ofaisport*® ‘The inability or
unwillingness of States to use ICAO as the forum for multilatéeddlizatiord may
lead Statesfavouring multilateral liberalization to attempt it in a forum more
sympathetic to that goaf*® As such, the WTO would serve as an experienced
environment in which unilateral applications of internaaibair transport regulation
could be more appropriately addressed. Alternatively, Milées addressed the issue
of engine emissions and argued that ICAO is best placesbetter placed than the

Framework Convention on Climate Change, to regulatethetterd>’

Therefore, in questioning the legitimacy of the EU’s@agtone is confronted with the
conflicting literature which also questions the appropriaeid ICAO in developing
internationally accepted regulations on the same i33ug.question lies outside the
scope of this paper but serves to demonstrate the sexgsushthe underlying topic;
the emerging trend for, and legitimacy of, unilateraioscwithin international air

transport.

A significant aspect of the discussion undertaken aboneecned the issue of
compliance with the SARPs. ICAO’s Annexes and thanmgent Standards remain
the dominant source of detailed international regulationaviation. Failing to
recognise the validity of another contracting Staggsficate of operation despite
compliance with the pertinent SARPs will be challenge$ was seen in both the
Caledonian v. Bondnd Hushkit dispute cases. If the EU is to avoid a aimil
challenge to its expansion of the ETS, the critigadstion is therefore whether such

an expansion deviates from, or impacts upon, the SARPs.

If the ETS’ expansion is not considered as triggeringlirement of the SARPs, then
the EU, in arguing that the SARPs are not affected,awaid similar problems
confronted in the hushkit dispute. The EU would assettthigascheme does not
expressly require additional efforts to be made regarttim@nvironmental impact of
aircraft. It simply imposes a charge on the use offueflights destined for, or
departing from, EU airspace. In that regard, the EUrnfepiy entitled, under

348 R Janda ‘Passing the torch: Why ICAO should leasa@mic regulation of international air
transport to the WTO’ (1995) 10 Annals of Air & Space Lawi09.

49bid at 409, 416.

30 gypranote 302 at 722-729.
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international air law and in accordance with Arti6lef the Chicago Convention, to
establish the terms on which scheduled internationalaaisport operates over, or
into, its territory.

That being said, ICAO has been charged with dealingaiithhaft emissions by the
Kyoto Protocol, and the contracting States of ICAO reatep the CAEP to
specifically deal with the matter. Where that body dussseek to address the
environmental impact of aircraft outside the normal petars of the SARPs, then
the international aviation community is effectivelgtstg that those standards are the
only regulations that ought to govern international @riltransport. Operational
certificates issued by contracting States ought to kBefti€ient validity to satisfy the

conditions of another contracting State. As the Wftied in the hushkit dispute,

‘The obligation of a State to recognise a noise certification meanshth&tate into
which the certified aircraft seeks to operate cannot deny acceissaiosipace or

airports on the basis of some additional noise based requireffiént

Consequently, imposing additional requirements, unilatenathether or not
impinging upon those standards, is consequently unwantedlegyitinnate.

These conflicting viewpoints are a manifestation ofiéigal problem discussed in the
Hartford Fire Insurancecase. Essentially, the ETS’ expansion would estabiish
regulatory frameworks for air carriers. For all nona@ounity airspace, the
environmental regulations imposed are contained in Annexdwet#r, where those
carriers operate routes which involve Community airspéneeregulations affecting
those routes will be those contained in AnnexlL&the emissions trading scheme.
TheHartford Fire Insurancecase ultimately found that where two sets of argitr
regulations impact upon on an undertakings’ operatitiesetis no real conflict

where both sets of rules can be complied with. A& sone State ought to respect the
regulations of the other State. This was supported by ts@feenent position.

%1 Supranote 259 at 13.
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Therefore, the question above, asking whether theiip&cts upon the SARPs
might mutate into a different question. Are the airieas affected able to comply
with both sets of regulations; the SARPs and the HTS%, and there is no real
conflict, then international comity and reciprocitygii suggest that it is legitimate to
allow both sets of regulations to run alongside each ofliat view would be
reinforced by the notion that the EU is sovereign ageairspace and may impose
any requirements it wishes, provided such requirementsigawith the Chicago

Convention and its attendant Annexes, on entry and dep#&dunets territory.

Still, these are conceptually difficult questions and must be careful not to become
mired in lingual sophistry. Rather, the true effect ofEi& upon the SARPs must
remain the principal test as to whether the EU isigati a manner contrary to Article
33 of the Chicago Convention.
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9. EVALUATIONS & CONLCUSIONS

The thesis now concludes by assessing the proposed expahsihe EU ETS to

international civil aviation in light of the analgsindertaken throughout.

Throughout this paper, the central premise upon which thel&ms to proceed in its
subjecting of foreign aircraft to its emissions tradingymee is that leadership in this
area is required. The Commission, in stating thatié fun]realistic to expect ICAO
to take global decisions on uniform, specific measures to be implenbgradd
nations’, **? was quite clear in demonstrating that it does not densiternational
cooperation on this issue to be sufficiently forthcomifge other EU institutions
have taken similar stances, it being noted that the €élazonsider the EU’s action to
‘promote the development of similar systems worldwiiend that the Parliament

sees EU actiorae’s an important first steg>*

That said, the EU remains keen to follow those comnantsst invariably with calls
for development of international cooperation in lighthese first steps The need
for this cooperation was seen to be ardent in ligh€CaO’s mandate from Kyoto and
from understanding that, like with safety of the skiedividual measures within
international aviation can never be trugydbal... [solving] only the specific bilateral
issues between [one State] and the countries directly con¢etigss such, it was
seen that Parliament urges the EtJtalk to third parties to get a global scheme as
soon as possibleand that the Committee of the Regions encouragededforts to
coordinate the [EU ETS] with comparable approaches in third countég his
envisages two types of international cooperation, of cotifeefirst is a global
scheme, potentially administered through the ICAO. Hoesd is a network of
national/regional schemes, administered nationalhggionally but ‘inter-operable’
with each other. As things stand, the EU ETS has polt¢ént@lvance both of these
possibilities. As was noted, the original ETS Direcpeemits transfer of allowances
with persons in third countries listed in Annex B to th@t Protocol (which have

352 Sypranote 46.
353 Supranote 76.
34 Supranote 65
355 Supranote 336 at 254- 255.
356 Supranote 62.
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ratified the Kyoto Protocol) where such persons mutuattpgnise allowances in the
EU ETS with ‘allowances’ in other greenhouse gas damigsading schemeS! In

line with that approach, the European Parliament sulébgeneed for the
Commission to amend the Directive wherd®c8untry adopts measures for
reducing the climate change impact of flights which are at least eqoival¢he
requirements of this Directit€°® Furthermore, it was highlighted throughout the
paper how the CDM of the Kyoto Protocol might be utdi®y the EU, though the
2004 linking Directive, in fully exercising its leadership potaintio cooperate
internationally in the field of emission trading fanaion emissions. Particularly
notable was the call from ICAO itself that Statesudti ‘explore the use of the Clean
Development Mechanism (CDM) related to international aviatietiThere are
various permutations of encouraging use of CDM within aingport, from
prioritising the use of credits from the air commereetsr in developing countries to
merely allowing use of credits, from any sector, (thearsd regeneration of biofuel
production being a current example), but not encouragingugechAgain, this is an
area where leadership on the part of the EU would strengith claims of legitimacy
in the eyes of the global community. For instanke,formulation of guiding
principles in the use of such credits would foster tgreeertainty and stability
amongst the air transport actors seeking to offsat thelbon emissions. Building
consensus amongst the wider international communiggsential if the EU are to
progress with the implementation of this scheme anld aotons would immediately

gain support from the industry.

Therefore, in light of these aspects, the potentidlase for the EU ETS scheme to be
one which co-exists with other schemes on the same.issdeed, the legitimacy of a
unilateral measure generally was noted to depend upon wheftleeves... room for
flexibility, or for ‘equivalency’ of measures aimed at reachingséme objective®®°
This is crucial within the field of air transport in lighf the presiding Article 1 of the
Chicago Conventiof?! recognising a State’sdmplete and exclusive sovereignty’

over its territory.

37 Supranote 20, art(s). 12(1) & 25(1).

358 Supranote 67, Amendment 68 to Article 25a, para 1.
3591CAO Assembly Resolution A36-22, Appendix L, Articlel)((L).
360 gypranote 126 at 188.

%115 U.N.T.S 295.
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The second possible form of cooperation, noted aboae anglobal scheme which
would be regulated and administered by States through ICA@u@hout the paper,
the role of ICAO and the appropriateness of unilateraba within an activity such

as international air transport, seemingly intrinsicatultilateral in nature, were
consistently raised. The EU, aware that the problegiadal in nature’does

continue to assert that it isécessary to work through the International Civil Aviation
Organization (ICAO) in order to ensure the worldwide application of asgoms

e362

trading schem
with the US, in both the substantive content ancagyended not€§® the

Moreover, it has included within its recent Open SRigeeement

recognition that ICAO guidance on the issue remamportant and ‘shall be

followed.

The EU therefore recognise that international air frartscan only be
comprehensively regulated through ICAQO, an inherently tatdtial environment. Is
unilateralism within international air transport regulatiberefore the exception to
the rule of multilateral cooperation through ICAO? Titerature seemed to support
cooperative negotiatiof¥ as the appropriate route toward ensuring long-term
standards acceptable to all parties, and it was theiogjeaftthis path which
ultimately led to the hushkit dispute - the EU’s adiGepresent[ing] a failure of
collaboration... inconsistent with the on-going effort to develop and implement ne
international noise certification standard®” In fact, however,rultilateralism in
air transport continues to be the exception and not the rule — apart, of ¢cénanse
matters relating to technical and safety aspet¥Throughout the paper, it was
noted that multilateralism does not personify all amgasternational air transport
regulation. It has never been embraced to its fulldsiné and pursuing it has often
led to stagnation. Indeed, the EU’s urgency in forging alredds area comes from

362 gypranote 53.

363 US/EU Air Transport Agreement, [2007] OJ L 134/13 at AB(3).

364 Supranote 202 at 19@upranote 197 at 177.

365 Sypranote 259 at 2.

366 M Marconini, The Globalization of the Economic Regulation of Air Transg@nia-Jui Chang ed.,
The Use of Air and Outer Space: Cooperation and Compet{goston: Kluwer International, 1998)
at 28.
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the ICAO’s concession that itgdidance is not sufficient at present to implement

greenhouse gas emissions charges internationalf}’

Nevertheless, ICAO remains the legitimate body to addrgernational aviation
emission regulation under Kyoto. In agreeing to thit@tUNFCC, the EU has good
faith treaty obligations to abide by in this respect as.Wélkrefore, the potential for
this type of trading system to operate as a prototype taltdateral system
administered through ICAQ is there. But it currentlynes against the wishes of the
members of ICAO, despite unilateral action being the namd not the exception. In
this regard, the legitimacy of the trading scheme is guestile, if not patently
illegal. The decision to act independently, therefa®ne which cannot proceed
ignorant of the competing interests of other ICAO manSiates. Success of the
system is dependent upon it instigating and merging wighobthe above scenarios;
either an interoperable network of national/regi@ystems or a single global scheme
operated through ICAQO. To achieve that, the EU must pdocaesfully. The factors

affecting this degree of care have been seen to be nusnero

It was seen that the US judiciary considered it necgssamend the effects doctrine
in a manner that wouldonsider other nation’s interest¥® The extraterritorial reach
of that doctrine needed to be tempered in the eye®diEcourts if it were to
continue in a manner conducive to international relatibhat same logic was
demonstrated by rejecting deference to the English cotigse a UK statute sought
to overtly restrict the power of the US couft$As such, it was a measure which
failed to adequately consider other nation’s interesth, tive consequence that
cooperation through the comity principle had been fodeit8

Complementing this analysis of the legitimacy of abdrritorial application of anti-
trust laws was the concept of co-existing of regulatiothe absence of a conflict
between the laws promulgated by each State, howewesisitegitimate for one State
to press forward in the application of its laws. Withting overlapping of jurisdiction,
territorial principles were respected. This was the lusmen drawn in thédartford

371CAO Assembly Resolution A36-22, Appendix L, Articleal().
368 Sypranote 192.

369 Sypranote 196 at 930.

370 Sypranote 196 at 938.
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Fire Insurancecase, supported by the American Restatement (Third). Mereib

was seen that the CFl formulated its approach tcetfigrhacy of extending EU
competition law extraterritorially largely in line withe American Restatement
(Third) in the case dbencorand thatGencorfinds favour with ECJ decisions in the
WoodpulpandDyestuffxases’* The conclusion drawn from this understanding was
that common understanding and a shared set of valuegegased to assist in the

legitimacy of the antitrust regulation.

Propositions for the legitimacy of the current EQgsals can be drawn from this
analysis. Expansion of the EU ETS to internationatransport must be done on a
shared set of values held by the States who argue that #rnisarea under their own
jurisdiction. It must be done in a manner which considlee interests of the other
States affected and it would benefit from refrainingrfrionpinging upon already

existing regulation.

That common ground and those shared values, it was argtlegliterature, ought to
come not from the judiciary on a piecemeal basis iout forior political agreement.

And, as was discussed, such a political agreement addréssirggulation of air
transport between the US, the most vocal objectdreg@kpansion of the ETS, and
the EU now exists. That Agreement was analysed fampact upon the area of
emissions and two conclusions were drawn. Firstly,ttt@Agreement does not
ultimately preclude either of the Parties from imposngironmental measures
unilaterally and, second, that Article 21 of the Agreenmdemtified this issue as
something that ought to be negotiated in further detail dunegsecond round’ of
negotiations. If Article 21 was intended, as was suggastie discussion, to operate
as a stand-still provision in relation to adopting songasures, then the EU may well
be acting contrary to its bilateral declarations. Tai #nd, it was highlighted that, in
contrast to the circumstances of the hushkit dispadenaise reduction, the
Agreement provides a clear understanding of the bilatesttigno of the two parties
on this issue of emissions trading. Therefore, whilstight have been argued that the

15 Member States were not similarly restricted by dledrin relation to imposing

371 Supranote 211 at para 90.
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noise reduction measures, that same understanding danatibrded to the EU in
relation to emissions trading. Where this is the tréecebf Article 21, serious
questions surroundingtte principle of good faith in treaty-makiri§f can be posed to
the EU.

With that caveat, it is submitted that the EU can sdeference to the values of the
US by abiding by the terms of the 2007 Open Skies Agreemsiitag&\been
demonstrated, that Agreement ultimately allows eithetyRa unilaterally adopt
environmental measures aimed at reducing aircraft emissiasisof course,
essential that the EU acts in a similar fashioregands other States harbouring

similar views to that of the US.

The existing regulation that ought to be avoided from impipgipon was identified
as the SARPs promulgated by the CAEP. The principle skgmu in this regard
centred around whether the EU ETS was a measure capaeating from the

Standards laid out in Annex 16 and, if so, whether thegali

There were strong arguments favouring the conclusidrtibeETS does not in fact
constitute a measure which requires States to go belerstandards laid down by
CAEP. It was suggested that imposition of the ETS wowddtera two-tier, or
additional regulatory mechanism which would ultimatelyssano conflict in both

SARPs and EU airspace entry compliance.

It is submitted that this approach sees the ETS walid expression of sovereigit{?
despite constituting a unilateral measure. Although it deititsan environmental
problem, the regulation of whicks‘beyond the control of any single country and
requires collective action to combat effectivély and falls largely within the domain
of the mandated CAEP, the special nature of utilisingketanechanisms ensures that
the EU are not deviating from international Standardsarséime manner that the US
did in Caledonian v. Bondr the EU did in implementing the hushkit Regulation.
ICAO has moved slowly on the issue of utilising marketagisms to combat the

372 gypranote 172 at 328.
373 Supranote 128 at 341.
374 Supranote 128 at 344.
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environmental impact of aircraft emissions and acceptstghguidance is not
sufficient at presenth this area. As such, expansion of the EU ETS does not
constitute an illegitimate unilateral act which imping@®n internationally agreed
Standards.

Considering the interests of the other States primeoihcerns allowing national
authorities to regulate the matter for themselves wpessible and should be fair

toward the economy of those other States in this area

It follows naturally from the premise that every $tet sovereign over its territory
that the consequences of an international problemestrbe regulated locally by
governmental authorities over its territory. Wherernational cooperation can be
achieved on the matter, all the better. Where thadtigpossible, however, States
should be encouraged to deal with the problem within their sphere of power.
Therefore, the EU should operate its ETS in a manneshadliows States to so act.
The scheme should be suspended where another State pesabeme of equal
effect and it should be coordinated with such other sekeirhe need for Kyoto’s
CDM to be taken advantage of has already been mentioned.

Moreover, the need to apply the system uniformly is ddamental tenet in
considering the interests of other States. As the Cemom was keen to stress,
ensuring équal treatment’® meant the need to apply the system under uniform
conditions to both EU and third country carrieré® This is stressed also by ICAO in
urging any bpen emissions trading systems... [to] be established in accordance with
the principle of non-discriminationMoreover, it was seen that a principal ground on
which the US formulated its claim in the hushkit dispuges the apparently
discriminatory nature of the hushkit Regulation, hiattesigri’’ and in effect’®
Furthermore, the EU is obligated not to disrupt the Iplagling field protected by the
US/EU Open Skies ‘Plus’ Agreement. Indeed, as discussee albevUS will have
fought hard to have incorporated its interests in tlggeeAment. As such, the EU, in
seeking to afford consideration for the interests eflls (with the same principle

375 Sypranote 67.

376 Sypranote 48.

377 Supranote 259 at 6.
378 Supranote 265.
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applying to all other States with whom the EU have adsid), ought to aim to abide
by both the spirit and letter of this Open Skies Agresstmin so doing, it has a strong
argument that it is also considering the intereste®US in line with th&aker

Airwaysdoctrine of legitimate extraterritorial application.

Achieving these requirements and aspects of non-discrimmsg¢ems to have been
paramount in minds of the EU drafters when designing ti# Eilfact, the
Commission’s only official reference to the legal aspeaised by the ETS’s
expansion was that such uniformity and equality of treatimsemlegal necessity
‘consistent with the Chicago Conventidff It has been noted, however, that official
documents have failed to address the matter of akocafiallowances to carriers of
non-EU States. This threatens the equal treatmeritczraers, potentially violating
the Chicago Convention, the Open Skies Agreement ansippgsompetition laws
on State Aid. The legitimacy of the unilateral actadnthe EU in expanding the ETS
to cover international air transport is threatened byahission. 100% auctioning of
the allowances seems politically impossible, with gfattdred rights a constant in
the imposition of such trading schemes. The provisiol086 auctioned allowances
with the rest provided to the Member States, howelearly disrupts the
international market of air transport and is discremany toward non-EU States. This,
however, is a political and economic problem at héertsuch, it goes beyond the
ambit of this paper. Nevertheless, it is essentialttteEU designs the ETS in a
manner which is totally free from discriminatory effedtit is to be a legitimate

measure.

The likelihood of Europe progressing with its proposed expangithout enduring
either legal or economic repercussions from, moshiikbe US, is zero. The EU will
be forced to engage in further talks on this issue, whéthe be in a tribunal of law
or within the 1ATA forums. Assertion of its legal hts to act in this manner may
assist its position in a courtroom. But, in the long the,detriment posed to the EU’s
economy (e.g by resulting in the rescheduling of conngdligghts outside the EU’s
airspace) may outweigh the gains of pushing ahead witB s extension. That
said, the EU need not shirk from the responsibilitias ¢jo hand in hand with

37 Sypranote 59 at 4.
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leadership. There remain aspects of the ETS’s desigmgridmentation that would
benefit from greater attention, such as the potemratie CDM to be utilised and the
need for clarity regarding allocation of allowancesan-EU carriers. If the EU is to
exercise legitimate leadership in this area, then it msure that aspects such as
these are dealt with in a manner that both respectoittene of sovereignty whilst
also ensuring that the ETS is as effective as carfbeacceptable trajectory out of
this conflict is most likely to be achieved through eacheSdaveloping their own,
similar, schemes which could then be interoperable WilE(RS, rather than through
straightforward assertion of ones legitimate rightegulate all aircraft entering its

airspace.

In conclusion, although there are several legal, paliand regulatory hurdles for the
EU still to address, the EU may legitimately and unikdtgestablish an emission
trading scheme which incorporates foreign aircraft. iethis measure will be
significant in the pressing need to curb carbon emis$ionsthe international

transport sector is another question which remains emb&ered. However, it is
essential that global actors are not discouraged or pezl/&otim taking action to halt
unregulated development whiatsks undermining the many advances human society

has made in recent decadé®

380 gypranote 1.
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The following brief section comprises a postscript ndtes is undertaken on the
excellent suggestion of my thesis supervisor, ProfessbaRl Janda, and serves to
highlight certain reservations | have regarding theclkumion | have come to in this

paper.

Firstly, I am fully aware that a sensible argumeart be, and is being, made to
support the conclusion that the inclusion of inteoradl aviation into the EU ETS is
clearly extraterritorial and would be found so in a coutribunal. Any measure
which has the effect of regulating, directly or inditgcundertakings of another State
runs the risk of being labelled such. Proponents of th& ES who may share the
views of those presented in this paper ought to recognispugiey if not, in my

view, the correctness, of the contrary opinion. Dom@kows both parties to more
easily find an acceptable trajectory out of the curcenflict.

Second, it seems necessary to disclose the fachtbgdaper has been written by a
student of the common law system. As such, the prirecepounded within the
common law have been hovering on the author’s shothdeughout this thesis’
construction. Most prominent of those principles hasittke concept that a legal
principle is confined to the facts of the case in wiitiek propounded, allowing for
appropriate and judicious extension; where one caseecdistinguished from
another, the legal principles at play will be dissimilehave sought to invite the
reader to conclude that, under the current, applicablethengroposed expansion of
the EU ETS is legitimate. | have sought to achieve imisart, through the use of
analogies with anti-trust law and by distinguishing the kiighispute case.
Nevertheless, a common law lawyer can become Idattepart from the maxim that
‘[e]very judgement must be read as applicable to the particular facts ghrové®
Therefore, as support for a legal argument, analogiesdieerse areas of law are far
from watertight. Whilst the allusion may pema faciecomparable to the current
legal problem, closer inspection can reveal imporegulldissimilarities, leaving the
analogy a misleading falsehood. That said, the comawmlbes not prohibit the
extending of legal principles to new fact scenarios, idd#®t is the very basis on

which it seeks to develop and lays claim to its supposedbiliy’ over a civil based

381 Quinnv. Leatham[1901] AC 495, per Lord Halsbury.
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system. Development on a case by case basis, throulglgmath previous cases is
the hallmark of a common law system. This postscripg nwrely seeks to highlight
that the author is aware of the dangers posed by attenptaxtend analogies too
far. It is hoped that the analogies that have beeaterhave been executed judiciously
and are understood as focusing upon the legitimacy of artpodes jurisdiction,

over whatever area of commerce, outside ones owtotgr
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