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PREFACE 

This work bas for its object the study of the mre 

important provisions of the Mining Act of the Province of Quebec 

as well as the related legislations of some of the otber Provinces. 

Due to the complete lack of writings on the subject or 1-Jining Law 

in this Province in the past fitteen years, the author has attempted 

to retrace the Mining Legislation of the Province of Quebec to its 

source and to suggest amend.ments to certain chapters of the Mining 

Act where considered necessary. 

The author wishes to express his appreciation to 

both Messrs. Louis Baudouin, Professor of Civil Law at MeGill 

University, and Mr. Lovell C. Carroll, Q.C., for tbeir helpful 

suggestions. 
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CF...APTER I 

HISTORY 

A) The First Years of l·lining 

It is not many years since all metals were regarded as the 

personal property of the feudal lord of the region in which they were 

found, no matter what rights the lord may have granted for the use of 

the surface. This idea of sovereitnty still exists in many countries 

and as both rrold snd silver 1•hen coined become currency, the manufacture 

of currency has always been considered a state monopoly, and mines 

bearinr, gold and silver have been termed royal mines and considered as be

longing to the sovereign. 

Again, it is only a few years since the list of known retals 

was only seven: &_uld, silver, r~rcury, copper, tin, lead and iron, and 

i t \{aS not un til 1700 th at zinc was considered a cornrœrcial product. 

Aluminum, nickel, ple:.tinum, ti taniurn, manganese, ura;1ium, chrome, and 

tungsten have only been known as such for fifty years, and coal mining 

as an industry beGan i n a very limited manner in the year 1750 and did 

not become of importance until the year 1S20. 

Gold which has been an abject of search for over B,ooo years, 

has only been mined cor:m:ercially since approximately 1880 when i t was 

found simultaneously in C&lifornia and Australia. Before 1880, gold came 

from placer mines or from veins yielding visible metal from which it was 

taken by simple hand crushi ng and washing. 
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According to T. A. Rickard in his volume entitled, .IWl 

Romance of Mining, the f'irst mining adventure took place when Jason 

sailed from Greece to the gold diggings at Colchis in the Caucasus. 

This adventure is part of the Greek ~hology but probably contains a 

certain amount of truth. 

Perhaps the earliest organized mining of which there is ~ 

official record was at Laurium in Greece (laura meaning a lane as referring 

to the tranches that were eut in search of ore), where deposits of silver, 

lead and zinc ore were found as far back as 1000 B.C. and it has been 

proved that the Greeks worked the mines between 6oo and 400 B.C. Xenophon 

the Greek writer refers to them in his writings in the year 355 B.C. These 

mines were owned by the government and leased to the ci tizens on a royalty 

basis, with the actual mining operations being carried on by slave labour. 

By the concensus of m:>st authors, the earliest mining took place in the 

fabulous East Indian tin deposits. To understand the importance of these 

deposits, we must recall the fact that copper is the only metal existing 

in a native or pure condition in any quantity in the cruet of the earth 

and, accordingly, the archaeologists generally find at the beginning of 

all ci'tilizations a period when m:>st implementa, ornaments and weapons 

were made of copper. Bef ore an extensive knowledge of iron was current, 

is generally found an age of bronze, an alloy composed of copper and tin. 

Tin is never found in a native state but its principal ore, cassiterite, 

can be easily reduced to the metallic state, and i t came about at sone 

place and at some time that this white soft xœtal, wben put inte contact 
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with copper tools or weapons, would keep an edge under circumstances where 

copper alone would fail to do so. 

It was the central European mines that gave to Germany her 

acknowledged primacy in mining knowledge and science in the civilized 

world whieh she retained until mining became commercialized in the United 

States between 1860 and 1880. It was from the town of Iglau in Bohemia 

where the rich silver veins of the countryside were worked by the Celts 

as early as-500 A.D. and it was in this town that a code of the local 

mi.ning laws dating back as far as 1249 was found. This code, according 

to most authors, is recognized as the first codification of the laws 

relating to the mining industry. 

It is through the finding of meteorites that mining was put 

to its first practical use. Articles made of iron and believed to have 

been fashioned as early as 4000 B.C. were found in the Pyramida and when 

the Romans first arrived in Britain in 55 B.C., they found iron of comrnon 

use am:mg the aborigines of the country. It is due to the fact that the 

best coke in the world was produced in England,that that country was able 

to dominate the steel world, for as the original knowledge held by the 

Germans of heat production spread to France and England, the Engliah 

specialized in the manufacturing of the beat coke and were able to forge 

even further ahead with the invention of the Bessemer converter. 

As mining is in fact a very rodern industry, it necessarily 

follows that mining laws must be of recent origin and it is only the embryo 

of mining law as such that can be found in Europe or in a:ny other part of 
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the old world, for the feudal system as practised bad given all the land 

to the chosen few and they in turn made whatever laws they considered 

as furthering their own aims. W"ith the great discoveries in the new world 

and its resultant wealth for those Europeans who bad invested in its 

fabulous gamble, businessmen, adventurers and criminals spread into its 

large domain and many received without any effort whatever large grants 

of land where they were lord and master as long as they paid the agreed 

royalty to the King or to his representative. As one can easily imagine, 

those who received these fabalous grants did Y.ery little in the way of 

prospecting as it was considered below their dignity, and the natives were 

forced to prospect with little or no resulta. As the old properties 

became exhausted, there was nothing in the w~ of new discoveries to re

place them. For at least 200 years, the whole of Latin America lq 

dormant and even the Inquisition bad but a slight affect upon the prospecting 

and developing of mines. However, with the years, American capital 

started to flow into some of the Latin American countries, sucb as Brazil, 

in the first half of the 19th century, and an attempt was made to 

modernize the scanty mining laws then in existence, using as a ~undamental 

principle the concept that mining rights sbould be granted mainly in the 

form of concessions. This system was favourable to capital, and much 

money was spent i n developi ng their mines, but very littl e was accomplished 

with reference to the laws. The selfish principles which bad been the 

basis of all mining rules and regulations in Europe for centuries were 

modified but slightly with the years and the mini ng codes that resul ted 
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in Latin America contain little of use for us, except an interesting 

bird's eye view of the liùks connecting European customs and practice, 

and the laws which were raade for subject populations and privileged 

classes. 

B) TEE INFLUENCE OF CALIFORNIA AND AUSTRAL!A 

From a Canadian as weil as from a world viewpoint, it was 

wi th the disco very of gold in California in 1848 and in Australia in 1849 

that mining law as a m::>dern instrument was created. The course of events 

which took place in California and Australia were practically identical 

as both the American Indian and the Australian native refused to work for 

the whites as they preferred living in their primitive but happier manner. 

Consequently, the immigrants had to do m:>st of the work themselves which 

they were allowed to do by the natives as they took no interest in such 

work. 

The k:nowledge of gold in California goes back to 1829 when 

a priest named Luis Martinez presented twenty balls of gold of one ounce 

each to four V.~exican officiais. The priest had obtained this gold from 

the Indiana who had know of its existence but not its importance for 

many years. The re ally important discovery of gold in California took 

place in the year 1848 when John Wilson Marshall was in the process of 

building a sa'WIIlill for Johann Sutter at Coloma near Sacramento. As the 

sawmill was nearing completion, Marshall noticed in the tail-race for 

the effluent water small pebbles which looked like gold and which later, 
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after examination, turned out to be gold. 

As at the time of the first discovery by }~shall, California 

was under military rule, it was decided by the senior officers of the 

American Army not to interfere with the goldfields. General Smith, a year 

later, issued a report declaring that the mines were on public lands 

and therefore belonged to the Government of the United States but did 

nothing about enforcing the Government 1 s right. As the Californian 

Government had not yet been formed, it was left to the immigrants to draft 

their own regulations. They at onee organized, elected officials, and 

drafted a mining code which in i ts form was simple but which took 

care of their mining problems. V.!S.gistrates were elected who decided 

on all disputes and it was considered as settled law for anyone to locate 

a mining claim and hold it against the world. 

The Australian discovery was made by Edward Hargraves who bad 

been to California and after examining the type of land where gold was 

being discovered, returned to his country in 1849 with the belief that 

such land was similar to his own in Australia. This belief became a 

certainty when he found gold at the place he expected too at Guyong on 

the Macquarie River. With this discovery, the authorities imrnediately 

asserted the rights of the Crown to the gold. On May 22, 1851, in virtue 

of a Governroent edict, it was declared tbat any person removing gold 

without permission would be proaecuted; however, this law was not enforced 

and the authorities attempted to collect a royalty of 5% to lü% depending 

on whether the gold was found on Crown land or on private land. This 
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method being unsuccessful, a licence fee was attempted for a time. 

However, as the discoveries were made a little later than in California, 

the immigrants were able to examine the American mining code and finding 

i t satisfactory, they decided to adopt i ts doctrines and pre ce pts wi th 

a few unimportant changes, and these laws st~ed in force until they were 

repealed in Australia in 1866 and replaced by the system presently in 

existence. In the Western Ir..:ining States of America, no effort was made 

to change the laws, and up to this date no alterations in the fundamental 

principles have occurred. 

When mining f'irst began in Canada, as a result of the disco

varies of gold in British Columbia by the Indiana, a similar situation 

was round in British Columbia. The DDre important provisions of the 

California Statute were copied by British Columbia and the principle of 

regalian right which had become established law in England during the 

reign or Queeb Elizabeth was also inserted in their mining orders. These 

orders were considered as law until they were repealed in 1897 for 

practically the same reasons that caused the abandonment of the American 

doctrines in the Australian colonies (e.g. the strong tendencies of all 

British lands to substitute whenever possible theories of land holding 

nore in consonance with the European customs and practice), and there 

was substituted a code which was partially based upon the Australian system. 

The United States or America followed the principle that the 

land which does not belong to the States belongs to the individual and that 
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any citizen b7 following the normal procedure outlined in such matters 

could search for and file in his name arry discovery that he might be 

the first to find. Their system is based on the fact that the maintain

ance of mining ti tles is not mandatory as far as the government is 

concerned. The Prospector may neglect to record his discovery and yet 

as long as the property remains in his physical possession, he may extract 

ore therefrom and convert the same into mney free of all obligations 

to the authorities. On the other hand, failure on his part to perform 

any one of the acte prescribed by law would give his fellow citizen 

an opportunity to attack his title and assert a legal claim for the 

possession of any part or the whole of it. In the case of a contest 

of this kind, the attitude of the government was simply that of a pre

server of the peace until the courts have rendered a decision upon the 

facts presuted. 

As to the present mining situation in Europe generally, one 

cannot purchase land as in Canada or in the United States as no public 

land remains and, consequently, the laws in force are made so as to 

compel proprietors of land to allow prospecting on their property as 

well as development in case of a discovery. For many years, the doctrine 

that the surface owner was allowed the exclusive ownership of everything 

under his land has dominated Europe as well as the United States and 

Canada. However, under the French influence, many advocated the doctrine 

that undiscovered minerale were "res nullus" and consequently, belonged 

to the State which in turn usually granted the lands for long periode, 
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leaving to the discoverer to negotiate with the proprietor of the soil. 

In England, the owner of the surface is also the owner of all minerals 

found under it, except as to gold and silver, which are the property of 

the Crown, althougb of recent years the Crown bas waived its rights. 

As for sorne of the other countries, we find for example 

that in Argentina, the mines are divided into 3 classes with the result 

that different laws apply, depending on whether the mines exist under 

the surface soil or on or in the surface soil, or if. they are used 

to produce building stones, brick clay, sand, cement, rock and similar 

material. In Bolivia and Chile, ail deposits of rœtals and precious 

stones are the exclusive property of the State. In Colombia and Panama, 

c the State owns all precious stones while the varions states of the republic 

own deposits of other minerais that occur within their boundaries. 

In Canada, t.ze find that wi th the exception of the National 

Parka and Indian Reserves, each Province owns its own public land. The 

Dominion Governrrent owns the public lands in the Northwest Territories 

and Yukon. In the Provinces of New.foundland, :Hanitoba, Saskatchewan 

and Alberta, the minerals are the property of the Crown, while in British 

Columbia, claims are held on a yearly basis until a Crown grant is issued! 

In Ontario, the minerals belong to the owner of the surface unless 

expressly taken SJNay and in New Brunswick, all mines and minerals are 

regarded as separate from the soil. Que bec' s mining law is based on the 

doctrine that mining rights constitute a property under the soil, separate 

c 
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and distinct from that of the soil that is over it, and the Crown retains 

full mining rights 1) on lands granted subsequently to July 24th, 1880 

and 2) in the case of gold and silver in lands granted previous to 1880. 

C) THE FRENCH REGD-E AND THE CESSION 

"Vive le roi de France" were the words inscribed on a stake 

by Jacques Cartier on the 20th day of July 1534, at the entrance of the 

Bay of Gaspé, and ~th that inscription, Jacques Cartier began a series 

of possessory actions in the name of his sovereign, the King of France, 

who in virtue of the laws existing at that time was allowed to dispose 

of said lands in any manner that he saw fit. The King of France attempted 

to develop this new country by granting large concessions to various 

inf1uential people and in 1627, at the instigation of Cardinal de Richelieu, 

the King of France granted a charter to the "Company of the Hundred 

Associates" and gave it the whole of New France with the right to grant 

concessions. The administration of Canada changed hands in 1663 after the 

"Compagnie des Cent Associés" was abolished for being unable to fulfi11 

the conditions of their charter which obliged them to bring into New 

France a minimum of 4,000 settlers within 15 years, and the West Indian 

Company obtained the same tremendous seigniory for the purposes of 

colonizing and civilizing. This company on1y lasted Wltil 1674 but during 

its reign it ceded a very large number of seigniories to the seigneurs 

who in turn ceded the concessions to the sett1ers. 
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During these periods from 1627 to 1674, about 220 seigniories 

were granted embracing an are a of approximately lJ.t million acres, but 

what was most remarkable was that during the above period, although tbose 

in authority had full power to dispose of the ~Üning Rights, it was only 

in a few cases that the said Rights were granted, so that when the charters 

of the companies were cancelled, most of the rights returned to the 

Government. 

By the Treaty of Paris ih 1763, the French possessions were 

ceded to England with the effect of vesting in the King of England all 

the public land then held by the King of France and his representatives, 

with the consequence that all lands in New France and the mines found 

therein having been vested in the Crown, or originally in the King of 

France, the origin èf' every title that an individual may have to such 

c lands or mines was in virtue of a grant from the King of France or from 

the King of England. It is therefore of the utmost importance when one 

is examining titles in seigniories granted before Confederation, whether 

during the French regine or the English regime, to examine the original 

grant to see if the Crown still bas an interest. As this point is treated 

at length in the latter portion of this work, it is considered sufficient 

for the moment to say that while Canada was a French possession the French 

law which applied did not convey to the grantee a right to the minerals 

contained in the soil which remained the property of the King unless 

special words to that effect were contained in the deed; while during the 

English regime before Confederation, the laws that applied to the granting 

of seigniories generally followed the laws of England which reserved to 

c 
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the Crown only gold and silver, leaving to the proprietor of the surface 

ali the other metals. 

From the time of the Treaty of Paris, the grants of lands were 

made via various regulations and orders-in-council. · In 1S64, via the 

Gold Mining Act, the first attempt was made to legislate Mining Rights 

in the Province of Quebec vrhich, at that time, was made up of both Upper 

and Lower Canada. This Act referred only to gold mining and its resultant 

problems. 

In lSSo, on the 24th day of July, the first Quebec general 

1-H.ning Law was sanctioned, expressly reserving l1i.ning Rights in grants 

and sales of CrOl.'ll lands and has sin ce served as the basis of all our 

mining laws, for before the above date only gold and silver };f.ining 

Rights were reserved in favour or the Crown, unless specifically mentioned 

in the letters patent. 

As of the date of Confederation, the right to grant lands was 

given to the Canadien Government. Lord Watson declared in the case of 

Attorney General of British Columbia vs Attorney General for Canada: (1) 

nAccording to the law of England, gold and silver mines, until they 
have been aptly severed from the title of the Grown, and vested 
in a subject, are not regarded as partes soli, or as incidents or 
the land in which they are found." 

(1) 10 Appeal Cases, p.36. 
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CHAPI'ER II 

THE NATURE OF MINING RIGHTS IN QUEBEC 

A) GENER.ALI;Y 

From the days of the Roman Empire up to our present time, we 

find different thoughts on the ownership of mines. 

With the first Romans, the proprietor of the surface was also 

the proprietor of the mines under the surface as the metals were considered 

as being part of the sail above. La.ter on, the Roman laws changed and 

due to the importance of the minerals and their value as well as their 

utility, they were considered as a source of wealth for the whole of 

the nation and consequently to be taken out of the domain of private 

property as the individual surface owner usually was not in a position 

to work or finance the mine, or the mine extended over many properties 

belonging to different individuals. 

Girardin once stated: 

"i-le have but to examine the mineral vein running tbrough the depths 
of the earth to obtain the proof that it is not divisible by 
nature and that it covers many properties belonging to different 
owners." 

With the advent of Theodosius, the basic principles of the 

regalian right were put into practice and the individual surface owner 

was allowed to mine underneath the soil as long as he gave one tenth of 

the profit to the State or, in the case of the mine belonging to someone 

else, one tenth to the proprietor also. 
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In the early days of history and even more recently, the need 

for metals not only for coinage, arms and for many other uses, made them 

so essential that it became a matter of public order that a country should 

have first call on them even to the exclusion of the owner of the surface 

under which they were found. It could be said that those abjects that 

one can appropriate take on the nature of personal goods, while the one a 

that one can only use along with one's neighbor belong to the State such 

as rivers, ports, the sea and last but not least the mines. 

After the break-up of the Roman Empire, the Gauls considered 

the regallan right as la\v for a long tizœ and wi th the advent of Charles 

VI, the first important Mi.ning Ordinance was assented to whereby one tenth 

of the proceeds from every mine were to be given to the King: 

"Que nul seigneur spirituel ou temporel de quelque état, dignité 
ou prééminence, condition ou autorité, quel qu'il soit en notre 
dit royaume, n'a, n'aura, ne doit avoir à quelconque tttre, cause 
ou occasion quelle qu'elle soit, pouvoir, ni autorité de prendre, 
réclamer, ni demander ès-4ites mines, ni en autre quelconque assises 
en notre dit royaume, la dixième partie ni autre droit de mine; 
mais en sont par notre dite ordonnance et droits de tout forclos, 
car à nous seul et pour le tout, à cause de nos droits et Majesté 
royaux, appartient le dixième et non à autres.• 

This Ordinance was assented to not only to confirm the King's right to his 

share but also to put an end to the claim which was being made by many of 

the lords of the realm that they were entitled to a share of the proceeds 

as representatives of the King. Various other Ordina.nces then followed 

confirming Charles VI law, such as the one under Louis n, the Ordinances of 

the .3rd of November, lst of July 14.37, 2lst of May 1455, December 1461, 

lOth of Hay 146.3, lOth of August 1467, September 14 71, August 148.3, and 
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November ]483 • However, to encourage the industry, from 1548 to 1597, 

all the mines in France 1-1ere ceded to one indi vidual who worked the mines 

and paid the King his fixed share. 

In France, from 1601 to 1722, the re was a return to the early 

concept that the right to mine belonged to all individuals, with the 

stipulation that the Crown's revenues would not be affected. Henry IV'a 

Ordinance affirmed his right to a share in the profits like his predecessors 

but excluded the following types of mines from the obligatory regalian 

payment: 

"Sans toutefois comprendre en icelles les mines de soufre, salpêtre, 
de fer, ocre, pétrole, de charbon de terre, d'ardoise, plâtre, 
craie et autres sortes de pierre pour bâtiment et :zœules de moulin, 
lesquelles pour certaines bonnes et grandes considérations nous en 
avons exceptées, et, par grâce spéciale, exceptions en faveur de 
notre noblesse, et pour gratifier nos bons sujets propriétaires 
des lieux." 

This important exception was confirmed by other Ordinances and especially 

by an Ordinance of Louis XV in 1722 which re-established in favour of the 

Crown the exclusive privilege to all mining concessions, and as this 

principle was never revoked by the Kings of France before the Cession, 

it signifies that as far as the Province of Quebec is concerned, in our 

Quebec seigniories, the Crown does not have the right to the type of 

mines stated above and is the source of the exception contained in Section 

4, sab-sec. 2 of our present Quebec Mining Act : 

"Nevertheless building-stone and stone used for sculpture, limestone, 
calcite used as flux, millstones and grindstones, gypsum, comm:>n 
clay used for building purposes, fire brick, pottery, ceramic 
substances, mineral waters, infusory earths or tripoli, fuller' s earth 
and peat, when such minerals are round separate from other substances 
in the lands of private parsons, are neither mines nor minerals within 
the meaning of the above." 
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By the Treaty of Paris, 1763, France ceded Canada to England 

and by so doing, transferred all rights in the soil and the ovmership 

of public land to the English Crown, and Sec. 3 of the Treaty declared 

nothing should 

"make void or vary, or alter any right, title or possession, derived 
under any grant, conveyance, or otherwise howsoever, of or to ~ 
lands within the said Province or the Provinces thereto adjoining, 
but that the same should remain and be in force, and have effect, 
as if the Act had never been made.a 

The now faJIDus judgment of Regina vs De lery (1) held that 

"By the old law of France which is in force in Canada, the right 
to the minerals did not pass by a grant of lands to the grantee 
without special ~~rds but remained in the Sovereign, and consequently 
the King of England, at the time of the Cession, succeeded to this 
right.t• 

Article 414 of the Civil Code which deals with the very nature of Vdning 

Rights, states: 

110wnership of the soil carries with it ownership o:f what is above and 
what is below it. The pro prie tor ~ make upon the soil any plant
ations or buildings he thinks proper, savin§ the exceptions established 
in the title of Real Servitudes. He may make -below it arry buildings 
or excavations he thinks proper and draw from such excavations aqy 
products they may yield, saving the modifications resulting from the 
laws and regulations relating to mines, and the laws and regulations 
of police·" 

Let us therefore examine a little further the historical back-

ground of the French law before 1763 which serves as the basis of our 

Article 414 of the Civil Code. Art. 5S2 of the Napoleonic Code is in the 

same terms as our Art. 414 of the Civil Code and we have but to look at 

some of the eminent French authorities to see how the ownership of mines 

under early French law was treated. 

(l) 6 L.N. 402 
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T. Huc, in his 4th volume, page 167, states the following: 

"Quant aux mines proprement dites, elles pouvaient, cow.~ les carrières, 
appartenir aux particuliers. Certaines cependant ne pouvaient entrer 
dans le patrimoine privé; c'était probablement celles qui, après une 
conquête suivie d'un partage de terres, avaient été attribuées au 
peuple ou à l'empereur. L'exploitation était libre, sauf une rede
vance à p~er au propriétaire de la superficie et une autre rede
vance distincte à payer au ftisc. Cette redevance conservée par les 
rois de la première et de la seconde race a été l'origine du droit 
que la royauté finit par s'attribuer sur les mines, comme conséquence 
autant de la souveraineté que d'un droit prétendu de propriété. La 
confusion qui régnait alors entre la notion de la souveraineté et 
celle de la propriété favorise singulièrement la constitution de ce 
droit régalien au profit du roi représentant l'Etat, et lui per
mettant d'en disposer au nom de l'Etat.n 

M. de Fooz in his ~ork entitled Points Fondamentaux de la 

Législation des ~ünes, declares: 

0 Il a été admis, chez presque tous les peuples, que les mines de ce 
genre font partie du domaine de l'Etat, ~u'elles se rangent parmi 
les biens sociaux; que le dépÔt ëoit en etre confié à l'autorité 
souveraine, et que celle-ci doit avoir la haute main sur leur 
extraction. En cela consiste le s.ystème du droit régalien des mines; 
c'est celui qui est le mieux en harmonie avec la nature des choses, 
qui se concilie le mieux avec les principes généraux du droit, et 
que l'utilité générale recommande." 

M. De Labecque, anotber eminent author, gives further evidence 

that the mine should be considered as separate from the soil above: 

BEn remontant à l'origine de la propriété et en recherchant le droit 
naturel indé~ndamment de toute autre considération, on voit que, 
dans le 5,1steme qui para!t le plus raisonnable, c'est la mise en 
valeur, l'utilité en un mot, qui a créé la propriété, et qu'ainsi, 
en se rapportant à cette origine, la mine n'a pu dépendre de la 
propriété du sol.w 

Beside the authors mentioned above, there are many others who 

consider that duri ng most of the reigns of the ancient French monarchs 

the right to the mines di d not belong to the surface owner but to the Kinga 
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of Fr ande. The concessions granted by the Kinga of France in Canada are 

for the greater part contingent on the fact that if mines were discovered, 

they would be given to the King who had the sole right to develop them. 

As stated in :m;y work on Art. 414 C. C. , wherever seigniorie s were 

granted by the King, it was the usual custom to reserve the Mi.ning Rights 

in favour of the King. An indication of the inherent right to the mines 

can be round in the concessions which the King granted for long periode 

of time and wbich contained the rigbt to mine the metals irregardless 

of the ownership of the soil. 

M. ll..a.thieu in his Code des Mines reminds us that, although for 

many years in France the mining legislation was far from definite, it was 

because the rights to the mines were always considered as part of the 

King' s domain. With the Cession, English law prevailed in the Colony and 

the well-established English principle was introduced that gold and silver 

mines belonged to the Crown while other mines belonged to the individual. 

The above principle was firmly enunciated in the case of Attorney General 

of Canada vs Attorney General of British Columbia (1). 

B) THE LAWS AND REGULATIONS RELATING TO MINING RIGHTS IN QUEBEC 

To fully understand the principle of dual ownership applicable 

to the soil above and the mines below, the Quebec statutory enactments have 

to be examined. 

(1) see page 12 of present work. 
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The Provincial Vdning Act of 1B92 brought together the various 

statutory laws and dealt specifically with the different ownerships of the 

soil and mines. 

Section 1424 of the said Act reads as follows: 

~henever a person who has become owner of the soil and of the property 
under the soil, under any title before the tenth of June 1884, sells, 
hypothecates, leases or affects the mining rights in such property 
to another person under Article 2099 of the Civil Code of Lower 
Canada, such soil and property under the soil again become two 
properties distinct and independent from each other for a1l lawful 
purposes as they were when in possession of the Crown, so that the 
sale, judicial of otherwise, of one of these properties does not in 
any way affect the other.• 

Reading the above section with section 1423, we obtain the 

basic concept that our Legislators wanted to gi ve to the ownership of 

minerals. Section 1423 reads as follows: 

"As respects the trown, such mining rights, so tacitly reserved, 
shall be property separate from the soil covering such mines and 
minerals comprised in such rights, and shall constitute a property under 
the soil which shall also be public property independent from that of 
the soil which is above it unless the proprietors of the surface or 
superficial property have purchased it from the Crown as a mining 
concession or otherwise, in which case the properties superficial 
and underground, constitute only one private property. 0 (1) 

By a 1937 amendment to Sec. 3la of' the Act, our legislature 

brought in a condition ·to the sale of a Mining Concession by declaring that 

unless the land bad first been subdivided (Sec. 48), the owner of the Mining 

Concession could not sell the surface rights separately. (2) (3) (4) (5). 

(1) Tetreault vs The Griffin Crucible Graphite Nining & l-ft.lling Co., 19 B.R. 51 
(2) Laurier VS Desbarats, 9 S.C. 274 
(3) Stevenson VS Wallingford, 6 s.e. 1B3 
{4) Neil vs Proulx, 1 S.e. 565 
{5) Pelletier vs Roy dit Desjardins, 46 S.e. 9 
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Laurier VS Desbarate; 9 s.e. 274: 

~~here the deed of sale of an immoveable contains a reserve of the 
mines, the latter constitute a distinct property which thenceforth 
is totally unaffected by any mutations, registrations or prescriptions 
connected Yith the surface; the mines and surface are such entirely 
different properties, when so served, that the ownership of the mines 
remains undistrubed by an unreserved Sheriff's sale of the lot, or 
by any prescriptions affecting it." 

Stevenson vs Wallingford, 6 S.C. 183: 

"The owner of land may validly sell and dispose of the mining rights 
and minerals therein separately from the ownership of the soil, and 
after such sale of mining rights and minerals, separate from the 
soil, a sale of the property for municipal taxes will not vest the 
purchaser with any right to the minerals." 

When the }ftning Right to a property under the soil is granted by 

the Governrnent, it has for obvious effect to separate the property from 

the surface and to form a completely new imrnoveable. 

Neil vs Proulx, 1 S.C. 565: 

"An unreserved sale of an immoveable conveys all mining rights on the 
same, subject to the provisions of the Quebec }aning Laws; and an 
action will lie to resiliate such sale of for an indemnity by the 
purchaser who subsequently discovers that a reserve of such mining 
rights exists in favour of his vendor's auteurs." 

Pelletier vs Roy dit Desjardins, 46 S.C. 9: 

"Jugé: - Une concession minière en vertu de l'art. 2110, S.R.Q., 1909, 
qui est l'aliénation d'un bien de la Couronne, ne peut se faire que 
du consentement du l~nistre de la Colonisation, des ~dnes et des 
Pêcheries. Ce consentement ne peut être présumé, ni induit de 
correspondance ou de circonstances; - il doit être formel et si, à 
celui qui prétend l'avoir obtenu d'en administrer la preuve, la 
demande de concession accompagnée du dépÔt du prix et suivie de la 
détermination du site prévu à l'art. 2109 ne confèrent au solliciteur 
aucun droit de possession ou d'exploitation, tant qu'elle n'a pas 
été acceptée par le ~ünistre et que ce dernier n'a pas formellement 
actroyé la concession." 
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In this Provi::-ice, the Departrr.ent of l:iines has jurisdiction over 

those l&~ds containing mines, and the Departnent of Lands and Forests has 

jurisc3.iction over tho se lands that can be used otherwise. In the above 

case, a piece of land was sold to one persan by the Depart.:rrent of Lands 

and Forests by proper title and a second persan claimed that he had obtained 

it previously from the Department of l--anes. After examining the facts, 

the Court established that the persan ·Hho had applied for t,he land as a 

mining property had not fulfilled all the necessary formalities under the 

hining Act so as to be enti tled to the oHnership of the Hining Rights. 

Sec. 11, 1 Geo.VI, 1937, Ch. 41, reads: 

11All lands supposed to contain mines or ores belonging to the 
Crown may: 
1) be occupied and prospected under a development licence, or 
2) be worked after having been acquired as a mining concession 

by pur chase ; n 

But in either of such cases, the land must first be staked out in cor~orm-

ity with the provisions of Sections 48 and following. 

From the early part of our l'iining Law up to 1 Ed.VII, Ch. 13, 

there \.Jas a preference granted to the ovmer of the soil to purchase the 

l~ning Rights beneath the surface and ~e find this precept enunciated in 

Section 1441, 55-56 Vict., 1892: 

"The l•aning Right s belonging to the Crown, in the property under 
the soil, under Art icle 1423, may be acqui red from the Con~issioner 
in the manner indicated in the preceding article by the proprietor 
of the soil who has a preferential right thereto", 

and this preferential right was further detailed in Secti on 1456: 
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11The holder of an exploration and prospecting licence may purchase 
such mine ••. the whole houever subject to the right of preference 
granted to the proprietor of the sail, to be himself to the 
exclusion of all ethers, the purchaser of the rrdnes and minerals 
discovered, or which rnight be afterwards discovered in the sail 
under his property. 11 

It is, however, important to remember that originally the 

distinction between proprietor of the sail a.'1d proprietor of the abjects 

unèer the sail applied purely to the Crown (Art. 1423) and not to the 

individual land owner who possessed bath properties, surface and under-

ground. 

In virtue of the an~ndu~ent 1 Ed.VII, Ch. 13, articles 1441 and 

1456, the preference granted to the o<mer of the soil was abolished, and 

in t he R.S.~., 1909, Section 2111, we have pract ically the same article 

as we now find in Sec. 32, R.S.Q., 1941, Ch. 196, which reads as follows: 

"The mining rights belonging to the Croun in the l ands of private 
individuals ~~ also be acquired in the Eanner indicated in Sec. 
31." 

ttSec. 31 - All lands, supposed to cor,tain mines or ores belonging 
to the Cro\m, may:-
1) be occupied, prospected and developed under a development 

licence, or 
2) be worked, after having been acquired as a rûning coccession 

by pur chase. 11 

Section 1423 has now been replaced in our prese nt law by Secs. 

7, 8, etc. of t he chapter on "Reserve of li.iining Rights11 • 

let us, houever , consider t he origin and the reason why the 

pre@mption or preference which was originally granted to the o•mer of the 

sœface wac later negated. Our present article 414 c.e. states: 

"Ownership of the soi l carries with it ownership of i.J"hat is above 
and what is below it, etc •.• saving the modifications resulting 
from the laHs and regulations relating to mines, and the laws and 
regulations of police •11 
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This right of preference is purely new law and cannat be found in any 

of the Ordinances of France. All of the Ordinances of the Kings of 

France before 166.3 expressly reserye the mines to the Crown, and even if 

we examine those that were assented to after 166.3, no change in the 

principle is round. Consequently, this preference granted by the law 

of 1880 and its amendments of 1884 and 1892 were a complete departure 

from the French Ordinances which served as the f'oundation to our law 

on mining. Besides the arguments which are f ound in the chapter on 

Article 414 c.e. of this work, a fairly recent article by Mr. Betbie, 

professer at the Faculty of Law in Paris (1) should be cited : 

"La propriété des mines a donné lieu à plusieurs systèmes que se 
partagent les législations et qui ont successi~ement exercé de 
l'influence sur la loi française. Avant la Révolution, les mines 
étaient considérées comme une richesse domaniale dont le roi était 
propriétaire et qu'il pouvait concéder par droit régalien. Ce 
droit fut contesté par des philosophes et spécialement par Turgot, 
qui proposa d'y substituer le droit du premier occupant, la mine 
étant une richesse non appropriée, une chose sans ma!tre et que 
l'occupation devait attribuer. D'autres soutinrent que la propriété 
de la mine était une conséquence de la propriété de la surface, 
le propriétaire du dessus étant propriétaire du dessous "usque ad 
infera". C'est l'opinion qui inspira quelques-Unes des disposi
tions de la loi du 28 juillet 1791; il ne fut pas adopté comme 
principe de la loi, mais il eut une part très grande, presque égale 
a celle que lui aur~t donnée l'adoption entière. Cette exagération 
du droit individuel était inconciliable avec la bonne exploitation 
des mines; ~elle avait pour conséquences, en mettant l'exploita
tion aux mains du premier venu, de préparer le gaspillage d'une ri
chesse considérable." Aussi la nécessité de modifier la loi du 28 
juillet 1791, ne tarda pas à être reconnue; elle fut remplacé par 
la loi du 21 avril 1810 qui, sans !OOconna!tre les droits du pro
priétaire de la surface, en les reconnaissant même par une indemnité 
"accorda au gouvernement le droit de choisir les concessionnaires." 

(1) Vol. 5, p.461, lio. 526. 
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It is consequently logical to state that the said right of 

preference which never existed in the ancient law had no "raison d'être~ 

to exist in our mdern law and was therefore deleted• 

Is the holder of a location ticket under Sec. 1441 of the 

R.S.Q., lSSS, the "Proprietor of the Soil•? In Green vs Blackburn (1), 

it was held: 

"The expression "Proprietor of the soil• in Sec. 1441 of the Revised 
Statutes of Quebec, 188S, as amended by 55-56 Vict. Ch. 20, read in 
connection with Sec. 1269 Revised Statutes of Quebec, 1888, is not 
intended to designate the bolder of a location ticket, and therefore, 
persona holding Crown lands merely as l.ocatees, have no vested 
pref'erential rights to grants from the Cro'Wll of the mining rights 
therein, under Sec. 1440 and 1441 of' the Revised Statutes of Quebec, 
lSSS, as amended by the "Act to Amend and Consolidate .the Mining 
Lawa, 55-56 Vict., Ch. 20." 

The judgment of' the Court of' f'irst instance was not reported. 

This case would seem to revolve essentially around the point 

of whether or not a location ticket carried with it the right to the minerals, 

for article 1441 as drafted at the time of' the case referred to the "proprietor 

of the soil" acquiring the Mining Rights, in accordance with the terms of' 

article 1440 of' the Revised Statutes of Quebec, lSSS, which read as f'ollows: 

"The mining rights belonging to the Crown which consist of the owner
ship of the property under the soil, under articles 1423 and 1.424, 
mq be acquired from the Commissioner by sale or lease or by licence 
or permit of occupation by the proprietor of the sail who bas a 
preferential right to the purchase of' such mining rights.w 

From time immemrial, a location ticket bas never meant owner-

ship of the soil. Article 1269 of' the Revised Statutes of' Quebec, lSSS, 

strongly shows the limitations of' the location ticket. 

(1) 40 Sup. Court Reports 647. 
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As in our present law, the bolder of a location ticke~, if 

he follows the procedure indicated by the statute, can find hiruself in the 

position of a proprietor of the soil ~~th a preferential right to the 

purchase of the 11ining Rights, and notwithstanding the other strong 

argUiœnts given by Idlington J. in Green vs Blackburn, it would seem 

that the locatees' right was but a right to acquire the surface rights 

upon fulfilling all the conditions indicated by the Act. With the 

granting by the authorities of a deed â6 the surface, they would then 

have acquired a preferential right to the Mining Rights. Eowever, as there 

was no evidence brought forth in the case showing that the appellants bad 

done anything else but obtain location tickets, the conditions of the 

Act were not satisfied. 

A location ticket can only be a conditional right to that 

portion of the land to which it refers subject under the Mining Act to 

the rights of the Commissioner to dispose of the Mi.ning Rights as he saw 

fit. The minerals were therefore outside any right that the authorities 

might give a perS<m in a location ticket, and wuld only apply to those 

who wocld have a preferential right to the minerals, and those persons 

would be the owners of the sail. 

In the year 1892, in virtue of 55-56 Vict., Ch. 20, the law of 

1890 was abrogated and the right of the Crown to all ~aning Rights on lands 

sold for agricultural purposes since 1888 was assented too, as well as the 

principle of complete separation of the underground property belonging to 
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the Crown from the property above. By further amendrcents to the law 

passed in 1892, the Crown regained its abso1ute control over the mines 

situated in seif;niories and districts. 

Due to the many difficulties encountered in the years from 

1880 to 1901, in the interpretation of t he deeds to the l~nds disposed 

of before the enactroents of 1880, it was decided in 1901 to abandon to the 

surface owner of lands granted bet·,.:een 1763 and 1880, all rights to the 

mines, Hith the exception of gold and silver mines which had always been 

expressly reserved in favour of the Cro-.m. From the Cession to 1880, 

grants of land were made in virtue of orders-in-council and regulations 

in which often tl:ere were no mention of Hining Rights. From 1796 to 

1863, ~ûning Rights to gold, s~er and certain other metals were reserved. 

Before 1880, only gold and silver >Jere excepted in favour of 

the Crown in sales effected of public property and everything else 

belonged to the proprietor of the surface who could act as he pleased. 

Since the 188C law, we have two à.istir:.ct propcrties, one the mining 

property and the other the surface property, and since that date, there 

is a complete reserve of all Hining Rights in ·ravour of the Crown in any 

grant or sale of Crown lands. 

The important present sections of our 1-ii.ning Act now read 

as follows: 

c 
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"Sec. 7 :- Frolil c:nd after the 2.4th of Jul~c 1880, it is not necessary, 
in any grant or sale of Crown la~ës (not being at the same 
ti:rœ m:tning concessions) by letters patent or other titles, 
granted or executed by the Crown, to :mention the reverse 

"Sec. 8 :-

"Sec. 9 :-

of the nûning rights, \.J'hich reserve shall exist as of right 
in favour of the Crown." 

As respects the CroHn mining rights so tacitly reserved, 
constitute a property under the soil separate and inde
pendent from that of the soil that is above it.rr 

All mines belonging to the Crown unde~ the law or titles 
of concession, and situated under the soil of land conceded 
before the 2.4th of July 1880, in any township, with the 
exception of gold &nd silver mines, are abandoned by the 
Crown and belong exclusively to the o-:.mer of the surface, 
provided the latter has not divested himself of his right 
of pre@mption existing under the previous law." 

~;hen the O\mer of the surface has divested himself of his 
right of pre~mption, the person acquiring such right shall 
b~ve the first and exclusive privilege of mining, but only 
in the mines so abandoned, unless he declines so to do 
Hithin dx m:mths on beinrr duly put in default on behalf 
of t he surface ouner, after eny ore has been discovered 
in \.J'orkable quantities. R.S.~., 192.5, Ch. 80, Sec. 8. 11 

The right of pre~mption may be considered as the preferential 

right tc the mines granted to a persan or persans. 

Section 9a which was repealed a short time &fter it was &ssented 

to read as folloi.J'S: 

"Sec. 9a:- All persans ether than the oi,mers of the land who claim 
mining rights abandoned by t he Crown under the provisions 
of section 9 and all o"mers of mining concessions followed 
by letters patent i ssued before t he first of July, 1911, 
must before the first of October , 1951, cause their titles 
to be registered if t hey have not already been registered, 
or, in the opposite case, renew the regist ration thereof, 
at the office of the registration division where such mining 
rights or mi!ling concessions are si tuated. 
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In the case of any mining right or mining concession 
contemplated by the preceding paragraph the registration 
of which has not been so effected or renewed before the 
first of October, 1951, the mines shall, from such date, 
again become the property of the Crown in right of the Province. 

The renewal of registration prescribed by this section shall 
be effected in conformity with article 2131 of the Civil 
Code. 

In virtue of section 10 of the Act, every grant of land made 

previous to the 24th of July 1880 by location ticket for which letters 

patent or similar titles were not issued or were not issued until after 

the above roentioned date, the gold and silver mines only shall belong to 

the Crown, if it was established before the lst of January, 1921, that on 

the 24th of July, 1880, the per son who acquired such lands or his assigns 

had fulfilled all the conditions of the location ticket and that the letters 

patent or other titles to the same effect might have been issued. 

In accordance with our Mining Law in force at the time, the 

O\~er of a location ticket had to fulfill the conditions of the location 

ticket before letters patent were granted him. The provisions of Sec. 10 

set the last day of December 1920 as being the final day on which application 

could be made. A person could before the lst day of January 1921 claim 

all Mining Rights with the exception of gold and silver mines, as abandoned 

by the Crown to the owner of the surface on the condition that he had 

obtained letters patent before 1921 and that as of the 24th of July, 1880, 

the conditions of the location ticket had been satisfied. 
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TYPES OF HIEHD RIGHTS 

SECTION 1 - TEE PRO.SPECTOR .IU'ID TEE STAr,ING OF r.:nTPJG CLAU~. 

A) The Prospecter in the Province of Quebec 

The subject of :-iinine; Law cannat be examined \iithout 

bringing to the fore the Prospecter and his problems, and the laws 

that apply and govern him, restrict or encourage him. The Prospecter 

is the forerunncr of most of our great mining fields. Uithout him, 

Canadian mining would have teken years to arrive at its present 

important po::::ition in the economy of our country. From the first 

days of mining in Europe to our day, one observes how for a tire 

the Prospecter \-i'as alloVTed full and complete freedom of nnverœnt, 

enjoyed full ownership of the minerais he discovered followed by a 

period during which he was considered as a serf to be used to the 

advantage of the Kings and :Jables. '<;e think to-day of the old 

Prospecter as a man with a pick and a pack ambling through uncharted 

lands while in the medieval days, he was visualized with a divining 

rod. 

iigricola, in his De Re hetallica, declares that: 

"all alike grasp the forks of the twig wi th the ir hands, 
clenchint; their fi:sts, it being necessa.ry t hat the clencl:ed 
fingers should be held toward the sky in arder that the twig 
should be raised at that e nd where the two branches meet. 
Then they wander hither and thither at random through nountainous 
region~. It is said that the moment they place their feet on 
a vein, the twig i;,Jned.iately turns and twists, and so by its 
action discloses the vein, when t tey I!lOVe t hoir feet again and 
sa away from that spot, the tHig becomes onee nnre illlrOC)bile. 11 

The first Canadian Prospectors cruœ from the Californian 

coast around the year 1853 \-."here i'ollouing the great gold discoveries 
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in Oalifornia, they spread from San Francisco and Portland up the coast 

to what wae then lalown as the Caribou District at the head waters of the 

Fraser River, where there and in the surroundihg country, the Prospectera 

round a paradise of lodes and deposits of lead, silver, copper and gold. 

When nickel was discovered in Sudbury in 1887, silver in Cobalt in 

1905, and gold in the Porcupine District in 1909, the Prospecter became 

a mre and mre important person and as it was only the hardiest of 

individuals who dared spend m:mths in the wilderness, each Prospecter 

was able to cover large tracts or land without fear of competition until 

a discovery was made in a region which brought about immediate staking 

by hundreds of indi viduals. As stated briefly in the first part or 

this work, when gold was first discovered in Oalifornia in 1848, there 

was no organized govel'niOOnt. The minera drew up tbeir own regulations 

and a code was drafted te provide for the size of the Prospectera' 

claim and the aDDunt of work he bad te perform on his claim so as to 

keep it. 

With the passage of years and the disappearance of rich lodes 

which originally permitted the Prospecter to exploit them himself with-

out the necessity of seeking outside capital, the organized period 

of mining concerne came inte being, with their mining engineers, 

technicians and ability to finance and mine low grade deposits. With 

the advent of the aeroplane, the frontier has retreated further and 

further for the Prospecter, but although bis numbers have diminished, 
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his importance bas not. As T. A. Rickard states in his Romance of 

Mining, 

"the world has grown small and sophisticated; ore deposits 
have te be round not by stubbing one' s tee against them 
but by induction from indirect evidence. To be successtul 
te day, the Prospecter needs the aid of both science and 
capital. He must be a part of an organized system, which 
mày be more effective, but assuredly is lesa picturesque.• 

As the purpo se of mining law is te protect and govern 

the development of mines and also te encourage and stimulate the 

discovery or minerals, it is of the utmost importance that the 

Prospecter who is the :rw st important element in the pattern of 

discovery be protected and encouraged by our laws. otherwise, it 

is probable that his claim will slowly but inexorably disappear. 

The Quebec Law must be examined histerically so as te be able to 

understand our Act as it presently stands. It is useful to compare 

our law te some of the other Provinces and see what is helpful te 

the Prospecter and what improvement could be made so as te help bim 

benefit from the fruits or his labour. 

We have, as stated in the first portion of this work, 

the situation that at the time of the Cession and up to the Quebec 

General :tt.d.ning Act of 1880 the English Crown which inheri ted al1 the 

rights of the Kinga of France te the mines and minerale. 

In 1880, our Quebec legislature passed the first general 

mining law pertaining te the prospecting and developœnt or our mines, 

and it is this law which should be first considered as it lays down 

some of our present important principles of mining law. 
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The position of the early Prospector depended largely 

upon what minerale, if a:ny, he was permitted to seek and protect by 

the staking of claims in what lands were "open" and for what minerale. 

A fuller treatment of these rights is found in the Chapter : NATURE 

OF MI:NING RIGHTS. 

Before 1880, generally only the mining rights pertaining 

to gold and silver were reserved to the Crown (unless the contrary 

was specifically stated in the deed of sale) and all the other types 

of minerale belonged to the surface owner. With the passing of the 

1880 law (1880, Ch. 12, Sec • .3) the principle was laid down that the 

mines below the surface were to be considered as separate from the 

surface: 

"It shall not in future be necessary, in any letters patent 
for lands granted for agricultural purposes, to mention the 
reserve of mining rights, which reserve is alw~s supposed 
to exist under the provisions of this Act.• 

Sec. 4 permitted the surface owner of agricultural lands 

to purchase the mining rights situated underneath the surface of his 

land: 

"Every person who, up to the present time, ha.s obta.ined by letters 
patent, for agricultural purposes, but with reservation by the 
government of the mining rights, any lot whatever forming part 
of the public lands of this province may, if he or his legal 
representative discovers and wishes to work a mine, purcbase 
the mining rights so reserved by the government, by peying 
in cash to the Conmd.ssioner of Crown La.Dds, over and above the 
priee already paid for the said lot, a sufficient additional 
am:>unt to make up the sum of two dollars per acre, if for gold 
or silver, and one dollar per aere if for eopper, iron, lead 
or other base metals.w 
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Section 3 above corresponded with the Ontario law which 

at that time contained the same principle as for lands granted before 

1908. 

The law as it existed in 1880 permitted the purchase of 

what was then called a mining location by a person and although such 

mining location could not contain more than 400 acres, it applied to 

the 11baser metals" as well as to gold and silver, but the law was 

incongruous in that although mining licenses were granted for only 

gold or silver, there bad been for quite a few years a large amount of 

mining undertaken for metals other than gold and silver. Numerous 

references were made in the Act to the "baser metals• but gold and 

silver were the only ones ·considered important enough to require licenses. 

At the time of the said statute, the term 11mining claim• pertained to 

gold and silver only, leaving the "baser metals" to be covered by 

the term "mining locations•, of which very little is said in this 

statute. The above situation lasted until 1890 when the original Act 

was repealed. The law of 1880 dealt wi th licenses granted the Prospector 

for gold and silver and each differed depending on the P.rospector 1 s 

intention to mine on pri:ttate lands or public lands for gold and silver. 

The private or public lands' gold or silver license was granted the 

Prospector for a penod of three months upon his paying a fee of $2.00 

for a private lands' license, while it cost him $4.00 to mine on 

public lands. Another interesting point about the law at that time 

was that no reference was made to a ~er's certificate to prospect 
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but referred purely to his licence to mine. The whole ~t generally 

speaking concentrated on the treatr~nt of gold and silver and very 

little is mentioned of other metals. 

The attitude of the Authorities at that time was to 

sell mining locations if the minerals involved were other than gold 

and silver. If gold and silver were the metals considered, a licence 

would be issued so that the mining claim could be occupied and worked. 

There was very little interest in other metals. The bolder of a mining 

licence under the above Act, who desired to mine on private lands, 

was obliged to have a notice served upon the private individual declaring 

that he, the petitioner, was the bolder of a private land's gold or 

silver licence, as the case was, and that he intended to mine on the 

- lands of such private persan and that he was ready to assume the 

responsibility for all damages arising from such mining operations. 

The above principle served as the basis for our present articles on 

mining arbitration. 

The licensee in virtue of his permit was allowed to stake 

out one claim upon unoccupied public lands and the claims varied depend-

ing upon whether they were for alluvial mines or for quartz mines. 

In the case of alluvial mines, depending on whether they were on the 

river, creek or place surface, the licensee would be allowed either 40 

feet front by 80 feet in depth, 60 feet fran by lOO feet in depth or 

lOO feet square. On the other hand, if the claim was for a quartz mine, 

one persan would be allowed a claim of 150 feet along a lead by 125 feet 

on each side thereof. Two or roore persans vl9re allowed up to 700 feet 

c 
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in depth by the sa.me width as for one person. Claims where practical 

were laid out uniformly and in quadrilateral and rectangular shapes. 

The Prospecter, bowever, was obliged, upon laying out bis claim, 

whether it was upon private or public lands, to give written notice 

wi thin 30 daye to the Mining Inspecter indicating where the claim 

was situated along with a complete designation and description of 

the said claim, when and bow be bad staked it out, wben it bad become 

his property or the property of the Company he was acting for. The 

Prospecter at that ti~ was also restricted to one claim upon Crown 

lands unless permission was granted bim by the Lieutenant-Governor 

to stake DPre tban one. 

Sec. 83 of the Act even gave a reward to the discoverer 

of a new mine in the form of a free licence which was valid for 12 

m:mtbs. 

It is interesting to note that in the first deys of 

gold, the Gold Mining Act of 1864 applied to both the alluvial and 

quartz mines, but it was really the alluvial mines which were prominent 

as they made up 75% of our gold mines at tbat time. Since then the 

position bas reversed itself and it is from quartz mining that most of 

our gold is extracted. 

By the Act 54 Vict. 1890, Ch. 15, Sec. 1455, a further 

step was taken in our mining law and for the first time since 1880, 

our law carried a section on •Minihg Explorations and Exploration 
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Permits" thereby recognizing the importance of the Prospector, and 

Sec. 1455 read as follows: 

"Every person, firm or company may explore and prospect for the 
discovery of mines and miner8ls upon public lands not already 
occupied as mining concessions or otherwise.• 

Sec. 1406 contained the following: 

"Any person, firm or company may obtain from the Conunissioner an 
exploration permit, witb a right to make all necessary works, 
to e stablisb the mining value or any land. • 

To obtain the above permit, the Prospector or the firm 

or corporation was obliged to furnish an exact description of the land 

required to the satisfaction of the Commissioner and accompany his 

application with the following feess 

1) If the mine was upon private lands, $5.00 for every 50 acres; 

2) If the mine was upon Crown lands, $10.00 for every 50 acres • 

The idea of furnisbing security for damages and notif'ying 

the Commissioner within one month as established in 18SO and 18S8 was 

again approved. But while the Mining Licence as referred to in the 1880 

statute allowed the individual to ·~", the exploration permit or 

1890 (Sec. 6) on the other band entitled the individual to "explore 

and Erospect for the discovery of mines" in one section, and in section 

9 the permit pertained to the right !Jto explore and to mine" which se ems 

quite contradictory but can be explained by section 1458 which states: 

"The bolder of such permit (exploration permit) ms:y af'terwards 
purchase such mine by paying the priee mentioned in this law and 
by complying therewith and with the regulations made thereunder; 
the wbole subject however to the right or preference allowed to 
the proprietor of the surface, to the exclusion of any other, 
to acguire the mines and minerale round, or that mey be afterwards 
round under the surface of his property.• 



- 37 -

Section 9 was really the forerunner to our present sections on 

development licences. 

In 1892, 55 Vict., Ch. 20, added a provision to the 

above by dividing Crown lands into surveyed and unsurveyed territory: 

1) In surveyed territory, $5.00 for every 100 acres, every 
less number of acres to count as lOO; 

2) In unsurveyed territory, $5.00 for eaàh square mile. 

Section 1452 of 55-56 Vict., Ch. 20, however stated: 

"Any person, firm or company Ill81 without a licence prospect and 
search for mines or ores upon public lands not already occupied 
as mining concessions or otberwise", 

but the law provided also that any such person, firm or company who 

desired to enjoy the benefit of such licence could obtain same under 

certain conditions. 

A further amendment was made in 1907 as to the area that 

a person detaining a prospecting licence could work in unsurveyed 

terri tory: 

"No prospecting licence shall be granted to the same person, 
covering JOOre than 25 square miles in unsurveyed territories, 
or mre than 30 lots or 100 acres. The bolder who shal.l bave 
transferred his licence wbolly or partially "'1JB.Y obtain another 
for an extent equal to the part transferred. The licences 
now in force shall nevertheless be renewable, in the discretion 
of the Minister, until the first d~ of January 190S, whatever 
may be the extent and situation of the lands covered ~ them.• 

In 1909, Sections 1452, 145.3, 1454 and 1455 of 55-56 

Vict. were replaced, and the term "prospecting and exploration permit" 

was replaced ~ the term "Miner's Certificate• which was defined as 

"the authorization granted to any Prospecter for mines generally 
on all lands on which the mining rights belàng to the Crown, 
and to stake out claims. n 
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A fee of $10.00 was made payable to the Department in return for which 

a Miner's Certificate was given to the applicant which was valid from 

the date of issue to the first day of January next following. Section 

1455 stated the following: 

"Any person holding a Miner' s Certificate ma:y prospect on all 
public lands surveyed or not surveyed, or on the lands of 
private persons where mines are reserved by the Crown, but not 
on any land that is the subject-matter of a claim, or that is 
under mining licence or that is wi thdrawn from mining operations 
by competent authority." 

Nevertheless if the bearer of a Miner's Certificats 

desired to prospect on the land of private persona, he was obliged 

to give good and sufficient security to the satisfaction of the Vdnister, 

that he would answer for all injury or damage which he may cause to 

the surface owner while so prospecting. 

Our present Quebec Mining Act defines •Miner's Certificate" 

as meaning the authorization granted to any Prospector to prospect for 

mines generally on all lands on which the mining rights belong to the 

Crown, and to stake out claims. 

This definition is derived from the 1909 Act, 9 Ed.VII, 

Ch. 27, while previously in 1880 the only reference to a certificate was 

the licence granted a miner to work a mine, and this was much JWre 

all-embracing than a Prospecter' s Certi.ficate as granted toda;y. 

In 1890, with the repeal of the 1880 Act, the words "prospecting 

or exploration and mining permit" appeared for the first time and were 

defined as meaning "the permit obtained for the purpose of ascertaining 

the mining value of any land." This definition however was repealed in 

1892 by 55-56 Vict., Ch. 20. 



-

-

--

- 39 -

The word "cle.i;m" was defined in the 1892 Act as meaning 

"the land between the stakes surrounding a discovered mine•, and this 

definition bas st~ed with us to this d~. The 18SO definition was 

"a parcel of land taken possession of under this Act for mining 

purposes•, and seems to be a better definition as our present one 

could certainly leave out the term "surrounding a discovered mine", 

due to the fact that our definition of mines includes nearly every

thing in the soil. 

From a practical viewpoint, it can be said gerterally that 

the Prospecter who stakes a claim has usually seen something interesting 

on the claim which he hopes will turn out to be important enough to be 

considered as a discovery. It would appear however that the term 

"discovered• is loosely used. There is no mention of the word in the 

notice that the Prospecter files with the government so as to obtain 

a certificate of the recording of the claim, and the Department of 

Mines does not require any proof of a discovery before allowing a claim. 

The principles of staking as briefly laid down in 1888 R.S.Q. 

were amended by 9 Ed.VII, 1909, and now serve as the basie to our :mdern 

law of mining. Originally the claims were laid out in guadrilateral 

and rectangular shapes, but this was changed by the above Act to 

rectangular claims. The bolder of a Miner' s Certificate was allowed 

to mark out on the ground in unsurveyed territory one or more rectangular 

claims, not exceeding 5, with aides running northward and southward, 

and eastward and westward, each covering at least 40 acres and not roore 
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than a total of 200 acres in area. This was done in the following 

mannar (Sec. 1456): 

•1) By planting a squared stake on a prominent point, indicating 
the discovery. Such stake shall be ar, in very legible 
characters, the name of the discoverer, the number of his 
certificate and the date of the discovery; 

2) By placing at the apex of each angle of the lot aforesaid, 
stakes numbered 1, 2, 3 and 4, the stake nearest the north
east point bearing the number 1, then nearest the south
east point, bearing the number 2, and so on; 

3) By putting on stake number 1, the inscriptions of the 
discovery stake and indicating the distance between those 
stakes; 

4) The lines between such stakes, including that connecting 
the discovery stake with stake number 1, shall be visibly 
eut or indicated on the ground; 

5) If it is impossible to plant a stake at one of the angles, 
owing to the configuration of the ground, such stake may 
be put at the nearest practicable point, by putting the 
following inscription on it: W.P. (Witness Post) or P.I. 
(Piquet Indicateur) and an indication of the distance in 
the direction of the true point; 

6) The length of the stakes shall be about 4 feet above the 
soil and then about 4 inches; 

7) The following diagram gives the description of a claim 
marked out according to the above method: 
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In surveyed territory, the Prospector was 100re limited than 

in unsurveyed territory and he was only allowed to stake out one or 

2 claims of 100 acres or of one lot each by placing one picket at the 

place of the discovery in the same mannar as for claims in unsurveyed 

territory. These were the major changes effected in the law by the 

above Act. The Prospector was still obliged to give notice to the 

Department of Colonization, Mines and Fisheries or to the local office 

of the Departm.ent. Originally, he was obliged to take out a Prosœcting 

and Exploration Permit which lasted for only 3 100nths and then, if 

interested, he effected the purchase of the property. After 1909, he 

was obliged to obtain a Mining Licence within 4 months from the date 

inserted on the stakes, on pain of forfaiture of all his rights and 

privileges. To obtain the above livence, he was obliged to furnish 

the required fee and rent as well as attach to his application a 

description of the lot and an accompanying sketch of the nearby land

marks, as wall as a declaration signed by him stating that auch lot 

had not been previously staked, or was not already under a Mining 

Licence. The above is certainly a far cry from the original Act which 

en ti tled a person to only one claim on Cro'Wll land and pertained to 

only gold and silver instead of the present 5 claims which cover a11 

metals. 

By a 1910 amendment (1 Geo.V, Ch. 17, Sec. 9), the rectangular 

claim was further qualified by adding, a:fter the words "rectangular claims•, 

"of not less than 20 chains in width" and this amendm.ent bas stayed with 

our law to this dq. 
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Section 2127 of the R.S.Q. 1909 was amended by changing 

the words "one or two claims" to •one or two lots". 

By the Act 14 Geo .v, Ch. 31, the Prospector was allowed to 

protest the legality of any claim staked as long as he did so within 

15 daye of the recognition of the claim by the Department. The 

Minister had full jurisdiction to decide whether the protest should 

be acted upon or not. 

From the original idea of guadrilateral and rectangular 

claims to rectangular ones, we proceed finally to square claims 

(although in the 1925 R.S.Q., Ch. SO, a rectangular claim is shown 

as an illustration of how a square claim should be marked out) in 

1924 (14 Geo.V, Ch. 31) with sides of 20 chaine in length. The 

explanation of why the amount of 20 chains was chosen is that when 

the aide of 20 chaine is squared, it gives an area of 40 acres. 

The law as to what land was stakeable in surveyed terri tory 

as laid down in Section 2127 of the R.S.Q. 1909 and amended by 

1 Geo.V, 1911, (lst session), Ch. 17, Sec. 10, was further amended 

by Sec. 6 of 14 Geo.V, 1923-24, Ch. 31, so asto include the idea of 

quarter lots when the claim was composed of lots of over 120 acres: 

"In the case of lots of over 120 acres, the claim may comprise 
a quarter lot only, as the northeast quarter, the southeast 
quarter, the northwest quarter or the southwest quarter, as 
the case may be." 

The Prospector would therefore have, if he so desired, either 4 half 

lots totalling 200 acres or S quarter lots totalling 200 acres. The 

intention of the Act was that if one takes one half of 120 acres, the 
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claim is large enough, Hhile in those lots of over 120 acres, a claim 

would not be tao small if it only formed a quarter of the lot. This 

section therefore was brought into force so as to prevent too small 

a claim. 

To render the task of the Prospecter easier, the helder of 

a }ftner's Certificate in virtue of Sec. 7 of the above Act was allowed 

to mark out claims in the names of other persons (who had Certificates) 

with the proviso that the claims could not exceed a total area of 

400 acres a year. An important restriction which is often ignored 

and has caused many a headache to mining people was that the notice of 

such claim had to be signed by the person who did the staking on the 

ground and had to contain anongst other things the numbers and dates 

of the mandators and of the ma.ndatory' s M.ner' s Certificates. 

Section 9 of the Act provided further for the protection 

of those interested in claims and in particular for the individual 

Prospecter by making the markings on the angle stakes more complete, 

and by allowing anyone to abandon his claims upon giving written notice 

to the Department. 

2130a 

2130b 

Section 9 brought in the following sub-sections: 

"Every helder of a claim shall, within 3 months of the 
date marked on the stakes , affix to each angle stake on his 
claim a metal plate bearing the number of the claim. Such 
plates shall be supplied to him by the Department." 

"Every holder of a cl aim may, at any time, abandon his 
clairo upon giving a written notice of the abandonment 
to the Department and by r eturning the metal plates 
containing the number of his claim." 
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nAny land forming the object of a claim or of a licence 
to operate, which has been abandoned, can only be re
opened for prospecting and staking after a del~ of 
15 d~s from the abandonment or from the expiration 
of the claim or licence so abandoned or expired •11 

The notice which the Prospecter was obliged to give the 

Department "without delay" in virtue of the Revised Statubes of 1909, 

was ame.nded to read "wi thinl5 days of the date marked on the stakes". 

In the case of claims si tuated mre than 50 miles from a railway in 

a straight line, an additional del~ of 1 d~ for each additional 10 

miles or fraction thereof was allowed. 

Since the 1925 Revised Statutes, the Prospecter who bad 

staked out what he was allowed by law (Secs. 60 and 61 of the Que bec 

Mining Act) could stake out further claims if he obtained eitber his 

Development Licence or his 11ining Permit, otherwise he was obliged to 

stake out the claims as a mandatary and, as stated previously, he 

could not stake as a mandatary mre than a total area of 400 acres 

per calendar year. By an amendment, this was extended to 800 acres 

in the case of lands situated at 100 miles or more from a railway or 

a highway. The above was however changed by a recent amendment 

(14 Geo.VI, Ch. 27, Sec. 1) to read: 

"Any bolder of a Miner' s Certificate may sta.lœ out claims as 
mandatary of ether holders of like Certificates, up to a total 
of 400 acres per year and, in the case of lands situated north 
of the 5oth degree of north latitude, up to a total of 800 
acres per year, these provisions apply to the staking out of 
claims under Sec. 85, but in such a case, the total area staked 
out as mandatary sball not exceed 2560 acres per year.• 



c 

c 

c 

- · · -- --~------------------------------

- 45 -

The person also who had staked out all he was allowed could abandon or 

dispose of what he had staked and could obtain a new Miner's Certificate 

free of charge. This new Certificate however did not enti tle him to stake in 

the name of other person8. 

The reason for not allowing the holder of the new Miner's 

Certificate to stake out claims in the names of other persona is very 

logical as the Prospector is allowed one Certificate a year, which 

allows him to prospect on up to 200 acres for himself, and up to an 

additional 400 acres as a mandatary (800 acres if above 50° of noth 

latituie). This right is considered as a privilege granted the 

-
Prospector and if he decides to cede, sell or transport his claims, 

then he should not be entitled to stake again for other people. The 

purpose obviously was to stop the abuses which would result from his 

being allowed to stake out new land the year around in the names of 

different people. 

The law however assista the Prospector by allowing him to 

stake out other claims as soon as he has obtained the Development 

Licence contemplated by Sectio~ ~. 

The obligation to take out a Development Licence at the end 

of the year allows the Prospector to develop the property, which in turn 

benefits the Crown. The necessity of obtaining a Develop:œnt Licence 

pute a damper on those individuals who would like to stake everything 

wi th the hope of hi tting one claim that might be of value. This 

precept fàls in line with the Government's view of having the land 

developed by as many people as possible and of ultimately protecting 
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the public against fabulons promotions based on large land holdings. 

In Section 64 of the Act, as amended by Chapter 27 of 

the Statutes of Quebec 1950, one finds an unusual, and to the writer 

an illogical situation, for it is stated in that Section that the 

Prospector can stake in the name of other persons (including companies) 

an area up to 800 acres (above 500 of north latitude) while the 

Prospecter in his own name is not allowed to increase the size of 

his claims. The reasoning should be that due to the difficulty of 

reaching the districts above 500 of north latitude not only should the 

Prospecter be allowed to stake in a yea:r 800 acres in the name of 

others but also that he should be allowed to stake a larger claim 

for himself. The only plausible explanation for this Section as 

presently drafted is that it is only persons of means that can afford 

to finance a trip into these difficult regions due to the great expense 

and that is why the law encourages them. 

Section 74 of our present Act states: 

"Every mining inspecter or other official appointed in virtue of 
this Act, as wall as every assistant of such inspector or 
official, who discovers minerale of value on lands, the mining 
rights of which belong to the Crown, shaJ.l stake or mark, on 
behalf of the Crown, a claim of the form and area prescribed 
by law and may proceed to sucb staking 'Wi tho ut being the bolder of 
a ~aner's Licence. Any such person ~ also, notwithstanding 
the provisions of Section 73, upon instructions from the ~ftnister, 
stake out any land whicb bad been the object of any lapsed or 
abandoned claim or licence." 

The lands or claims staked out "for the Crown• may be 

worked, leased or sold by the Crown or worked by private persons accord-

ing to agreements or arrangements between such private persons and the 
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Crown, for such priees and upon auch terms and conditions as may be 

fixed by order-in-council. Section 157 states emphatically that no 

officer appointed under the Act can take an interest in the working 

of a mine either directly or indirectly. 

The Department of Mines has no record of any claims ever 

having been staked out by the Crown and then leased to private 

individuals or worked by them for the benefit of the Crown. There 

are known cases however of the Crown staking out claims and then 

auctioning them off (a public auction was beld in Abitibi recently). 

The whole purpose of this section was to give the Crown the right to 

stake claims where it considered it necessary in the public interest. 

In Senneterre, the Government ran into numerous difficulties when it 

attempted to enlarge ite airport, for it found that all the land 

around the airport bad be en stak.ed as claims by indi viduals who bad 

beard of the Goverruœnt' s intentions of enlarging, although the land 

had been proven valueless from a mining viewpoint. Consequently, the 

Government was forced to buy up the se eo-called claims or wai t un til 

they lapsed so as to take them up. Art. 22?, Section 7, of the Act 

permits the Lieutenant-Governor in Council to reserve from staking 

that land which it considera necessary for the establishment and 

erection of smelters, mills or refineries, for the construction of 

rail ways or tramways, or for the development of water-powers or for any 

other purpose. 

As to the contents of the notice, the only difference 

between our present law and that contained in the 1925 law was the 
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addition of the self-explanatory clause that the notice be 

naccompanied by a declaration under oath and the 11iner's 
Certificates of the mandator and mandatary in order to 
enable the Minister to make such entries thereon as he may 
deem useful.• 

By a 1928 amendment to Sec. 48 of the 1925 R.S.Q. 

(18 Geo .V, Ch. 32), the discovery post as used as a reference point 

in the description of a claim at that time was eliminated. 

In 1930 (20 Geo.V, Ch. 41, Sec. 15), an amendment was 

introduced into the Act whereby the name of the discoverer, the 

number of his Certificate and the date of the staking was to be put 

on every stake, not only on the first one as was the case before. 

In our present law, the Prospector who has staked a c1aim 

in accordance with the provisions of the Act bas a right to keep the 

said claim for a period of 12 months (Sec. 75, 1941, Ch. 196, as 

amended) from the date marked on his stakes. If his claim is more 

than 100 miles in a straight line from a railway, his claim is valid 

for a period of 2 years. At the end of the 12 :mnths' or 24 m:>nths' 

period, the Prospector is obliged to obtain a Deve1opment Licence. 

For the first year, there are no fees to be paid to the Government. 

The Prospector must on pain of forfaiture of all his rights, obtain 

during the above period or \Jithin 10 days of the expiry of the said 

period, the said Deve1opment Licence. The Prospector is obllged 

before making his application for a Deve1opment Licence to have 

performed sufficient \Jork on his property to be equivalent to a minimum 

of 25 days of 8 hours each on each 40 acres or fraction of 40 acres 
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(for claims of less than 20 acres, 12 days of work are acceptable). 

The Prospector is however allowed in the case of 5 contiguous claims 

to concentrate his work on one of the se claims. Sec. 82 gave the 

Minister the right in certain cases te extend the above provision 

to larger group of claims but not exceeding 15 contiguous claims. 

By the 1925 R.S.Q., Ch. 80, Sec. 58, the Prospecter was 

obliged te obtain his mining licence within a delay of 6 months, 

this delay however did not run during the months of January, February 

and March. In 1926, the months of April and December were added. 

Then, by a 1928 enactment, the specifie months during which the delay 

did not run were struck out and the 6 month period was extended to 

12 months (which is our present law). 

The principle that the P.rospector must do a minimum of 

25 da:ys of 8 hours has existed in our law sin ce 1 Geo. V (2nd Session) 

1911, Ch. 23, Sec. 5, amending Sec. 2131 of the 1909 R.S.Q., and 

Sec. 11 of 1 Geo.V, Ch. 17. This is established by 

"a solamn declaration attesting that auch lot has not been previously 
marked and is not under a Mining Licence, and giving the names and 
the date of the inscriptions on the stakes as well as the number 
of his Certificate, and sbowing that he had made or caused to be 
made thereon, prospecting or development work equivalent to 
twenty-fi ve davs of eight bours each, the who le according to form H. • 

The very logical principle of allowing a longer delay to 

the Prospecter if he was working at a lOO miles from the ra:ilwa:y was 

introduced in 1929 (19 Geo.V, Ch. 26, Sec. 4). 

With regard to the age of the i ndividual receiving the Miner's 

Certificats, the law states that he must be 18, so as to apply for one 
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(Sec. 53) and ttat although he is co nE' idered as a minor until he :b..as 

reacheè. the a c-:e of 21, he is for any Ir'.atter connected v:i th the Act 

considered as if he had the same rights and is subject to ke same 

obligations as if he was of the full age of 21. 

So as ta protect the Cities, Towns and Villages, the 

1909 Act 5 Geo.V, 1915, forbade the staking, marking, occupying or 

acquiring as mining lands of uhich the mining rights belong to the 

Crown, of all lands set aside by the Crown as village or town lots as 

well as tho se lancls subdi vided into building lots wl:.ich had been 

entered as such by the recognized 01mer, and of lands lying \.Jithin 

the boundaries of a City or Tov.Tn duly incorporated as a hunicipali ty. 

By a 1949 w.endruent (D Geo.VI, Ch. 57, Sec. 1), the 

folloHing lands were excluded also: 

"The la~ds alienated by the Crown under the ï!ater-Course act 
(Chapter 98) for the development of hyc"'raulic p<>\·ïer, nor 
any land situated less than 3 chains from those so alienated." 

In virtue of 11 An Act respecting National Parks11
, R.5.~. 

1941, Ch. 156, as amended by Ch. 25 , 7 Geo.VI, prospecting was not 

allowed in the Laurentide National Park, Trembling l'~untain Park, 

Gaspesian National Park and 1-bunt Orford National Park. ~-'here are also 

a few islands in the Counties of Rimouski and Riviere du Loup on which 

it is forbidden by statute to stake. 

Ever since the year 1910, the Crown had had the authority 

to prospect on lande 1·here the rr..ining rights belonged to the Crown and 

to stake claims in the manner i ndicated by the l aw and these claims 

could either be worked by the Crown or by authorized persans. 
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An interesting section was brougbt into force in 1937 to 

stop individuals or oompanies battling over pieces of land which bad 

not been staked and which were situated between or adjacent to staked 

claims. It was also a method of stopping indi viduals from "nuisance 

staking". McDougall, in his volume entitled Quebec MLning Law, at 

page 57, states: 

"It frequently happens that a group of claims supposedly staked 
as oontigoous to each other is found to be divided into 2 
groups by an unstalœd fraction. The staking of this fraction 
by a third party, if allowed, would reduce the value of the 
wbole which as a result of the division could not be worked 
as one "property". 

The said section of 1937, as amended now, permits the Minister to refuse 

to recognize the claim as staked: 

"In surveyed territory as in territory unsurveyed, every parcel 
of land situated between claims already staked out, or adjacent 
to such claims, may be staked out in acoordance as much as 
possible with the provisions of this Act, but the Minister may 
refuse recognition thereof if the applicant bas no interest in 
the adjacent claims, or he may, in his discretion, divide the 
parcel of land between the bolders of adjacent claims in auch 
proportion as to him may appear just." 

Sec. 65 of the Act obliges the bolder of a Miner' s Certificate 

who begins staking out a claim to complete same before staking out a 

second claim. What often happens in practice is that the Prospector, 

instead or affixing the first œtal plate on the stake nearest the north-

east point and from there going to the southeast point for his number 

2 sta.ke and then carrying on to 3 and 4, usually sta.kes the whole 

north side of his claim or claims, then does the south aide and 

finally the east and west extremities. 
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Although it bas been suggested that the law should be 

amended 

"to permit the staking of a group of claims by placing the stakes 
at the four corners of the group then laying out each of the 
claims by running the side li nes, would be advantageous. An 
amendment of this nature would save the Prospector much re
tracing of his steps" (1), 

i t is the opinion of the wri ter that this ebange might confuse the 

ownership of the claim. In terrain vhich vould be open, stakes at 

every 200 acres would be easily identifiable but in m::mntainous or 

wooded areas, it would be mst difficult to establish the whereabouts 

of the stakes. In the early days, stakes vere placed at great distances 

apart but the present 40 acre claims appear to constitute sounder 

practice. 

B) The Prospector in the other Provinces 

At the end of the first World War, the Provinces of Ontario, 

New Brunswick, Nova Scotia and British Columbia eacb bad their own 

laws. The Canadian Government until 1930 administered the natural 

resources of Manitoba, Alberta and Saskatchewan while Prince Edward 

Island is not referred to as there is no 1'1ining Act in that Province, 

due to the lack of mining operations. The Federal Government presently 

legislates over the mining operations of the Northwest Territories and 

Yukon, as vell as all Indian lands and the National Parks. 

(1) E. Stuart McDougall, Quebec Mining Law, Mmtreal, Kingsland Co. 1938. 
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The Proppector in all other Provinces, wi th the exception 

of Alberta, where the Prospecter is not obliged to p~ a fee so as 

to prospect on those lands which are available, is obliged to ptf3 a 

yearly fee for his Prospecting Licence ranging from $5.00 in Ontario, 

Manitoba, Saskatchewan, Newfoundland, to $10.00 in New Brunswick and 

Nova Scotia. In British Columbia, although it is called a "~ 

Miner' s Certificate", the Certificate still coste the individU&! 

$5.00 and a Company $50.00 if its capitalization is below $100,000.00 

and $100.00 if mre than $100,000.00. Ontario and l'.l8llitoba also 

distinguish between the applicants who are natural persona and those 

which are eompanies. In Manitoba, the individuaJ. applying for a 

"Miner's Licence" is obliged to p~ $5.00 a year while a eompa.n;.v must 

ptf3 $75.00; an Ontario Company must pey for the same licence either 

$10.00, $25.00, $50.00 or $75.00 yearly, depending on its capital 

structure. Nova Scotia charges the same fee of $10.00 to al1 and 

the Pro spector in that Province is o bliged to specify the tract 

of land of claim applied for before obtaining a Frospector1 s Licence. 

The Company or mining syndicate are each enti tled to only one Licence. 

Generally speaking, all these other Provinces have yearly 

"Miner's Licences", "Miner's Permits" or 11Miner's Certificates" vhich 

must be renewed each year on pain of forfaiture. Tbese Licences, 

Permits or Certificates are valid in the case of Ontario and }1anitoba 

until the 31st of Mar ch, vhile in Saskatchewan the date is the 3oth 
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of April, British Columbia ·the 31st of ~~, New Brunswick the 31st of 

October and Newfoundland the 31st of December. It is considered that 

Nova Scotia' s system of issuing the Certificate valid for one year 

from the date thereof is most practical. 

It is interesting to note that Ontario and New Brunswidk 

have the same clause as to age as Quebec. They both allow a person 

of 1.8 and over to apply for a Prospecting Licence with the stipulation 

that the said Licensee under the age of 21 shall, in respect of 

all mining claims or mining rights and all matters and transactions 

relating thereto, have the same rights and be subject to the same 

obligations and liabili ties as if he were of full age. Nova Scotia 

on the other hand allows "any number of persona• to apply for a 

Licence. Its ~dnister may, in his discretion, refuse the application. 

The other Provinces simply mention that the applicant must be 18 

years of age. 

As to renewals of the "Miner' s Licence• and the transfer 

thereof, the Provinces vary from charging a fee equal to the first 

year's fee or by charging lesa. Ontario has an unusual clause which 

allows the Prospector who has held his Licence continuous~ for 

25 years !llo renew the Licence wi tho ut peyme~ of the normal fee. As 

for the transfer of rights to the Miner's Certificate, Nova Scotia 

does not allow auch a transfer without the permission of the Minister. 

Some Provinces allow it upon peyment of a stipulated fee and others, 

such as New Brunswick, allow the transfer without any payment. 
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l·:Ost of the Provinces have followed Ontario in stating that 

no persan or company shall apply for or hold ru:> re than one 1-Jiner 1 s 

Licence. Ne~-1foundland, however, charges ~)5.00 for a l·dner's Permit 

and allows the Prospecter to stake any number of claims on behalf of 

a company that is also the helder of a hiner' s Permit. It would 

appear that this right should only be allo~.Jed as long as there are 

large tracts of land to dispose of. It is apparent that the above 

provision was only enacted to encourage prospecting in that Province. 

\.J'hen the Goverl'lJ:'lent eventually considers that there is sufficient 

land either under development or under licence, this clause will 

probably be modified. 

C) Nining ClairllS and the Staking Thereof 

Uhen one examines the definition of the ward "claim" or 

11mining claim11 with reference to the Hi.ning Acts of the various 

Provinces, one finds that probably the best definition of the ward is 

contained in the ~üning Act of Saskatchewan in which it is defined as 

lia plot of ground staked out and acquired under the provisions of 

this Act." The Nova Scotia Act is nnst vague in that a 11claim" is 

defined as meaning a nirJ.ning clairon while the word 11mining clairo11 is 

not defined, making it extremely difficult to understand what is meant 

by a claim. :~uebec's definition has been dealt with on page 

Sorne of the ether Provinces have no definition of the word "claim". 
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- With the obtaining of a Miner's Licence, Permit or 

Certificats, the Prospector is entitled to prospect for minerale and 

stake out a claim, and the obvious question is where. 

In Ontario, he is enti tled to prospect and stake on 

Crown lands, surveyed or unsurveyed, as well as on lands, the mines, 

minerale or mining rights whereof h~e been reserved by the Crown 

in the location, sale, patent or lease of the said lands when the 

same have been located, sold, patented or leased after the 6th day 

of May, 1913. This right of the Prospector extends only to lands 

however that have not been staked or recorded as a mining claim and 

which have not lapsed or been abandoned, cancelled or forfeited or 

withdra'Wn by a:ny act, order-in-council, or other competent authority 

from prospecting, location or sale, or declared by any such authority 

to be not open to prospecting, staking out or sale as mining claims. 

Manitoba is similar to Ontario but does not contain the 

specifie reservation as of the 6th day of }l.~ay 1913. Saskatchewan 

has the sa.Iœ provision as Ontario for prospecting on Crown lands, but 

refers only to prospecting for gold and silver on other lands. 

Nova Scotia obliges the Prospector to specify the tract or 

claim applied for and, upon obtaining his Licence, he can only prospect 

for the minerale which are defined by the Licence within the area 

claim or tract referred to in the Licence. 

With reference to the lands that are excluded by Government 

Order from staking, every Province differe, but it is important to 

examine these so as to compare them with the Quebec Mining Act which 
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cohtains only a few specifie exclusions. Under the Act, the Lieutenant-

Governor in Council has a general power to make any regulations which 

are deemed necessary for 

"reserving and restraining the staking out of any land which, in 
his opinion, may be required or necessary for the establishment 
and erection of smelters, mille or refineries, for the construction 
of rail ways or tramways, or for the development of water-powers 
or for any other purpose" (Sec. 227). 

It is considered that the Lieutenant-Governor in Oouncil should have 

certain well-defined powers so as to remedy situations in which hard-

ships would exist without a specifie and speedy remedy. This power 

should however be restricted where i t is obvious that certain are as 

should be excluded. A list of definite exclusions such as is eontained 

in the Ontario law may be ad vi sable. 

Peat and marl cannot be extracted in Quebec unless the 

right to do so is granted by special licence so as to encourage the 

farming industry which is in great need of marl. As the Provincial 

Government is presently planning for the future production of peat, 

it is only on rare occasions that extraction of peat is allowed. For 

example, the Act 5 Geo. VI , Ch. .36, ·iS enti tled 

• An Act to promte by means of a premium the development of 
peat-bogs." 

Saskatchewan has an unusual law which permi te the Mi.nister, 

upon payment of the sum of $500.00, to withdraw from staking such area 

or areas when satisfactory proof has been established, to the satisfaction 

of the Minister, that a person is prepared to incur large expendi tures. 

This applies only to certain desolate regions which have proved so far 
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unsatisfactory from a mining viewpoint. 

The Ontario Act contains the following exclusions: (Secs.38-39-40-41) 

"1) No mining claim shall be staked out or recorded upon any 
land transferred to or vested in the Ontario Northland 
Transportation Commission, without the consent of the 
Commission, nor except with the consent of the ~dnister 
upon any land, -
a) reserved or set apart as a town site ~ the Crown; 
b) laid out into town or village lots on a registered 

plan~ the owner thereof; 
c) forming the station grounds, switching grounds, yard 

or right of way of any railway, electric railway or 
street railway, or upon any colonization or other 
road or road allowance. 

2) No mining claim shall be staked out or recorded on arry 
land, -
a) which, without reservation of the minerale, has been 

sold, located, leased or included in a licence of 
occupation; or for 

b) which a bona fide application is pending in the 
Department of Lands and Foreste under the Public 
Lands Act or under any regulation made under that 
Act or under any other Act or regulation; or 

c) which bas been reserved or set apart by the Department 
of Lands and Forests for summer resort purposes, except 
where the Minister of Mines certifies in writing that 
in his opinion discovery or valuable mineral in place 
bas be en made; or 

d) where the Minister of Lands and Foreste or the Minister 
of Highways certifies that land is required for the 
development of water-power or for a highway or for some 
other purpose in the public interest and the Minister 
or Mines is satisfied that a discovery of mineral in 
place bas not been made thereon; or 

e) in an Indian Reserve, except as provided by the Indian 
Lands Act, 1924. 

3) 1) Notwithstanding that the mines or minerals therein have 
been reserved to the Crown, no persan or company shall 
prospect for minerale or stake out a mining claim upon 
that part of any lot used as a garden, orchard, vieeyard, 
nursery, plantation or pleasure ground, or upon which 
crops which may be damaged by such prospecting are growing, 
or on that part of any lot upon which is situated any spring, 
artificial reservoir, dam or waterworks, or arry dwelling 
bouse, outhouse, manufactory, public building, church or 
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cemetery, except with the consent of the o•.mer, lessee 
or locatee of the surface rights, or by order of the 
Recorder or the Judge, and upon such terms as to him 
may seem just; 

2) If any dispute arises bet\Jeen the intending Prospector 
and the owner, lessee or locatee as to land wbich is 
exempt from prospecting or staking out under sub-section 
1, the Recorder or the Judge shall determine the extent 
of the land which is so exempt. 

4) A water-power lying -vlithin the limits of a nunJ.ng claim, 
which at low water mark, in its natural condition, is 
capable of producing 150 horsepowers or upwards, shall not 
be deemed to be part of the claim for the use of the licensee, 
and a raad allowance of one chain in width shall be reserved 
on both sides of the water together vlith such additional 
area of land as in the opinion of the Recorder of the Judge 
may be necessary for the development and utilisation of 
such water-power. 

Section 42 of the Act states: 

5) 1) The Lieutenant-Governor in Council may withdraw any 
lands or mining rights the property of the Crown from 
prospecting and staking out and from sale or lease. 

Nanitoba and Alberta are very similar to Ontario in their 

lists of exclusions. 

D) Size and Number of Claims 

A claim in unsurveyed territory in Quebec covers 40 acres 

of ground while one in surveyed territory may cover one or 2 lots of 

lOO acres, or half lots such as the north half, the south half, the 

west half or the east half, as the case may be, provided that the 

total area of land staked out as one claim shall not be roore than 200 

acres. In the case of lots of over 120 acres, the claim may comprise 

a quarter lot only, such as the northeast quarter, the southeast quarter, 

the northwest quarter or the so uthwest quarter. 
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In Ontario, the basic unit is 40 acres for mining claims 

in unsurveyed territory and not situated in a ppecial mining division 

while in the same division but in surveyed territory the size of the 

mining claim will vary, depending on whether the township is surveyed 

into lots of 640, 320, 200, 150 or 100 acres. In a special mining 

diviàion in unsurveyed territory, the basic unit is 20 acres while 

in surveyed terri tory the size of the mining claim will depend on 

whether the township is di vided into 640, 320, 200, 150 er lOO acre 

lots; where lots are of 200 acres a claim shall be 25 acres or there

about, if of 150 acres the claim shall be 18 3/4 acres and in a 100 

acre division, the claim shall be 25 acres. 

Saskatchewan is the only other Province that differentiates 

between surveyed and unsurveyed territories and considera a claim in 

unsurveyed territory as being 51.65 acres (sides of 1500 feet) in 

size and a claim in surveyed territory as being 40 acres. 

New Brunswick, Nova Scotia and Newfoundland all consider 

a mining claim whether in surveyed or unsurveyed territory as being 

40 acres, while British Columbia uses a unit of 51.65 acres. 

As for the number of claims that can be obtained during a 

year by a person, all Provinces again vary. Ontario allows 9 claims to 

a person and Manitoba the same am::>unt with the right to have them 

registered in other persona' names. Alberta also permits the applicant up 

to 9 claims, but states that the Prospecter can only have 5 claims in 

his own name and up to 2 claims each for not m:>r e than 2 other persons. 
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Furthermore, the Act enforces the ruling that any persan who has 

located and recorded a claim shall not locate another claim in his 

own name or in anybody else 's name for a period of 20 deys from the 

date of sucb location. 

Saskatchewan is JOOre tolerant and allows the Prospecter 

9 claims a year in each of the 8 mining districts, and the Prospector 

can ei ther stake all the claims in his name or he may stake up to 

3 claims for each of 2 other licensees and the remainder for himself. 

New Brunswick allows an individual ta stake up ta 10 claims in his 

ovn name and the same number for another bolder of a license while Nova 

Scotia permits the staking of 16 contiguous claims composed of 4 North 

and South claims and 4 East and West ones. Newfoundland, on the other 

band, allows arry number of claims ta be staked by the individual 

Prospecter on behalf of a company that has a Miner's Permit. 

British Columbia allows the Prospecter ta stake up ta 

8 claims yearly within a radius of 10 miles with the stipulation that 

he can acquire other claims by purchase. 

For staking purposes, 4 stakes are usually put at the 

4 corners of the claim, with the exception of the Provinces of Alberta 
a 

and British Columbia, which use/2 post system. In Alberta, the posta 

are placed at each extremity of the locati on line. In British Columbia 

on the first post is given the compass-bearing of the second post. 

A blazed line in timbered country is used ta define the line from the 

first to the second post, while in bare country, piles of rock or 

earth are used. The 2 post system is inadvisable as i t is mre difficult 
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to 1ocalize in certain are as t han the 4 post system. B1azing is also 

used in both Ontario and Ea.ni to ba as we11 as in Que bec to defi ne the 

li mi ts of a c1aim. 

By a 1952 amendn~nt to Sec. 227 of the Quebec Act (15-16 

Geo.VI, Ch. 49), the Lieutenant-Governor in Council was authorized 

to make regulations for permitting ·"in denuded and treeless places, 

the staking of the corners of each claim, by means of marks different 

from those presented by Section 60". This amendL~nt was more tha.n 

well received by mining men as many of our more recent mining discoveries 

have been made in terrain where it is extren~ly difficult and expensive 

to follow the normal rules as to staking. 

Both Ontario and hanitoba have found a \ola;y to help the 

Prospector by inserting in their Acts a clause which allows every 

licensee who stakes out and records a mining claim to obt~n from the 

l·ü.ning Recorder 2 free assay coupons on recording it and 2 additional 

free assay coupons on recording each 40 days 1 work thereafter. 

Section 6 of the New Brunswick Act which is somewhat similar 

to the Quebec Act reads as follows: 

"No officer appointed under this Chapter shaJ.l direct1y or in
directly by hirr~elf or by any other person purchase or become 
interested in any Crown lands, mining rights or mining claims, 
and any such pur chase or interest shal1 be void." 

E) \-l'ork Reguired by Law Upon C1aims 

To oblige the Prospecter to open up his "c1aim11 so that he 

may benefit eventually and in so doing benefit the country, the various 
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Provinces have all enacted varying laws which declare that the holder 

of a mining claim must perform a certain a.IOOunt of \vork on the 

property over a certain length of time. 

Ontario, 14a.ni to ba and Newfo undland have similar provisions 

in that they provide that the work be performed over a five-year 

period. Ontario obliges the individual helder of a mining claim to 

perform 200 da;ys' work of not less than 8 hours per day during the 

above period, as stated previously. This work is done in 5 periods 

of 40 deys each year although the work can be completed in a less 

period of time if the holder so desires. 

In V~itoba, the licensee does not calculate his work on 

an hourly basis but on a guantity basis. Sec. 52, 1940 R.S.M., Ch. 36 

provides 

"a) trenching, shaft sinking and sinking test pits by removing 
144 cubic feet of so1id rock; 

b) stripping, shaft sinking and sinking test pits in overburden 
by removing 288 cubic feet; 

c) boring 35 lineal feet by diamond drill irrespective of the 
size of drill used or core recovered.• 

This is quite different from the work required by Ontario 

which not only is on a day's work basis but uses a different standard 

for measurements of work. For example, boring by a diamond drill 

sha11 count as work 

"where the core from the drill is less than 7/8 of an inch in 
diameter, at the rate of one days work for each 2 feet of boring. 
If the core is larger than 7/8 of an inch, borin~ shall count at 
the rate of day's work for each foot of boring" (Sec. 81, R.S.q., 
1950, Ch. 236) 
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Work by a compressed air drill shall count as work at the rate of 

2 days 1 work in respect of each man employed on the drill for each 

day of his employœnt. Ground surveys are counted as 4 days 1 work 

per man employed in the survey for each day of his employment, while 

airborne magnetic surveys are counted at a rate of 20 days 1 wrk for 

each mile of contiguous recordings. Power driven mechanical equipment 

equals one day' s work for each $5.00 so spent. 

In Newfoundland, 200 days 1 work of 8 hours have to be 

performed wi thin 5 years but if the work is not do ne, the bolder of a 

Permit can pay the Commissioner the equivalent of wbat vas not done 

at the rate of $.3 .00 per day' s work. With the payment or the work 

performed, he is entitled to a grant in fee simple. Manitoba, on the 

other hand, only grants a lease for 21 years which is renewable for 

the same period, while Ontario, upon completion of the above stated 

work, will grant either a lease or letters patent to the claim. Both 

Manitoba and Ontario allow an extension of time upon proof of illness. 

In Alberta, the Prospector, upon obta:ining a Certificate 

of record, is entitled to hold his claim for a period of one year and 

from year to year upon payment of the fee as long as he performs $150 .oo 

worth of work every year (Sec. 97 of the Mines and 1-anerals Act.). He 

can however àvoid doing the said work if he pays the Mining Recorder 

the sum of $150.00 per claim. Upon performing work equal to the sum 

of $750.00, a Certificate of Improvement can be obtained. There is 

no definite list of the type of work required but the coat of a survey 
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is equivalent to the sum of $150.00. A lease is granted by the Alberta 

Act for a period of 21 years and is renewable if the lassee furnishes 

evidence that he has complied with the conditions of the lease (Sec. 133), 

but the lassee must pay the sum of $50.00 for the first 21 years and $200.00 

for a renewal. 

Saskatchewan differa from its neighbours in that a claim can 

be held for one year and then from year to year without re-recording 

provided that within 10 years iiiiiOOdiately fol1owing the recording, he has 

performed the required work of $1,000.00 consisting of at leaet $100.00 

the first year and in each succeeding year, After having been granted 

Certificates of \.J'ork and a Certificate of Improvexœnt for each year, 

he may apply for a lease of the claim for a period of 21 years at a 

rental priee of $5.00 per annum with a renewal at the end of the first 

1ease for another period of 21 years at the priee of $10.00 per annum. 

As for the types of work acceptable, a survey is considered as the equivalent 

of one year' s work while boring is counted as work at the rate of $5.00 

per foot of boring, and a compressed air drill at work is recorded at 

the rate of $7.50 uer foot. 

British Columbia is similar to Ontario and Newfound1and in 

that if the licensee does all that is required of him by the Act, he can 

eventually obtain a Crown grant. Before ownership is transferred, the 

Prospector is on a lease basis and must do work on his claim equivalent 

to at least $100.00 or pey the Mining Recorder the sum of $100.00 a claim. 

Very little is said in the British Columbia Act as to the types of work 

recognized by the Department. To obtain the Crown grant, proof must be 



c 

c 

c 

- 66 -

made that assessment work in the amount of $500.00 has been recorded 

and a survey made and the sum of $25.00 paid as a fee. 

New Brunswick obliges the bolder of a Prospecting Licence 

to perform work equal to 25 daye of 8 hours each for each claim. 

The law of that Province is similar in a wq to Quebec law as the 

Prospecter, in order to obtain a second Licence called a Mining Licence, 

must pq the sum of $10.00 for each claim. These licences can be renewed 

each year upon establishing that the required work has been performed. 

A lease is eventually granted the Prospector for a period of 20 years 

for the sum of $10.00 a year for each claim and is renewable up to 

80 years, but this lease is only granted when it is established that 

all the terms of the Licence have been complied wi th and the Minister 

has received a report signed by the Mining Inspecter that the applicant 

has operated his mine in a bona fide manner for at least 6 mnths. 

Nova Scotia insista on 80 man dqs' work for each claim 

during a licence year. This is considerable corepared to the requirements 

of other Provinces and differa in the type of work acceptable and in the 

fact that it is the Nova Scotia Minister of Mines who decides what 

expenditures are acceptable, such as constructionctroads (not acceptable 

in Ontario and Quebec), land surveys, laboratory and chemical work, 

diam:>nd drill or other drill reports, engineering reports. At least 

one quarter of the work prescribed for a Licence shall be performed 

wi thin 3 :oxmths of the date of the Licence and the remainder of said 

work within 11 months of the date of the Licence. However, the time 

between the 16th dq of November and the 15th dq of April is not 

counted in computing the time within which work under a Licence is 
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required to be performed with the proviso however that the above shall 

not extend the time for the performance of the second instalment of 

work (Sec. 34, sub-sec. 5). 

A 20 year lease, which is renewable, is available as long 

as the applicant has worked the area, claim or tract and has complied 

with the terms and conditions of the Act. 

The lease cannat be for more than 16 claims (same as for the 

Licence) and costa the applicant $20.00 a claim in the case of a veined 

mineral lease and $50.00 a claim in the case of a bedded mineral lease. 

Construction of buildings and mills, expendi tures incurred 

in purchasing and installing the mining and milling equipment, diam:>nd 

or other drill reports, as well as engineering reports are eonsidered 

as allowable expenditures in lieu of the 600 lineal feet of development 

work of its equivalent as insisted on in Sec. 46 of the Nova Seotia Act 

for each year during the eurrency of the lease. An unusual exemption 

is contained in Sec. 46, sub-sec. 3, which allows the lessee not to 

perform the required work during such time 11 as the .Hinister is satisfied 

that the lessee is aggressively attempting to obtain capital for the 

development or a mine". During the period of the lease, the lessee, 

if his lease is for a veined mineral, shall pay a yearly rental of 5~ 

an acre and for a bedded mineral, a rental of $30.00 for avery square 

mile included in his lease. There is however a refund remitted to the 

lassee if the royalty he pays on the minerale mined is greater than 



c 

c 

-··--------------------------·------~ 

- 68 -

the annual rent he pays. 

Both the !)ravinees of 1·~itoba and lû.berta have incorporated 

into their Act a section which permits the owners of up to 36 contiguous 

claims in the case of Eanitoba, and up to 9 in the case of Alberta, 

to perform on one or more of such claims the necessary assessment work 

required by their respective statutes. 

F) Conclusion 

After an examination of the laws of this Province and of 

other Provinces, it is considered that the law of Quebec relating to the 

Prospecter and the sta:.l{ing of clairas is in general sound and practical. 

The Prospecter, however, is required to bear an unduly heavy expense 

in carrying out his important functions. In certain jurisdictions, 

including w~ of the United States of America, prospecting is free. 

The requirements for keeping claims in good standing is also 

a heavy burden. In Ontario, a claim can be kept for 5 years (provided 

200 days' work is done during that period) and as there is no Development 

Licence required as in Quebec law, the holder of the claim applies either 

for a lease or letters patent as the case may be . A valid criticism 

of the Ontario system, however, is that if letters patent are obtained, 

the subjcct land is lost to everyone else whether there are Lünerals or 

not in t he ground and >.J"hether or not the holder decides to work it. 

The Province also derives no revenue from these lands as such. The 

Ontario law was undoubtedly motivated by the desire for irrm~diate 
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c 
government revenues. Consequently, unless the goverrurent revokes the 

letters patent granted, great sections of land are tied up and will 

probably never be developed. Ontario therefore is now in the same 

position as Quebec was before 1880. The Eastern Townships in Quebec 

and the district around Hull, 'tThere the land \..ras conceded before 1880, 

is closed for ever to Prospectors unless they can come ta an agreement 

with the present o•mers. Ontario recently sent representatives to 

Quebec to study Quebec law and its advantages, especially relating to 

those sections which oblige the Prospecter ta take out a Develop:rœnt 

Licence on his claim after one year. The important mining district 

of Porcupine still has large tracts of land which have not been 

prospected because, generally speaking, in Ontario, Crown grants for 

ether than mining purposes convey the ruining rights. In Porcupine as 

well as in other districts, it has often proved impo ssible to convince 

the owner to allow the Prospecter to examine t he land without prier 

signature of an agreement which would render the develop:ment of the 

property complet ely unattractive to the Prospecter from a financial 

viewpoint. Due to the multip~city of owner ship, it is i mpossible to 

get all of the owners to agree on a line o:f action or to get a clear 

title to the property. 

Land grants which include the mineral rights should never 

be made except for fully oper ating mines and replaced by l eases, the 

t er:rr.s of which would r equi re continuous assessment vTork during the 

t erm of the l ease , sa that if the work is not accomplished, the lease 

c would automat ically t erminate and other s would be given a changé to 
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de~elop the property to the advantage of the Province. If land grants 

including ~~neral rights are still to be nade, it should be a condition 

as it is in Quebec that the mininc of the tûnerals therein cor.tained 

must commence within a reasonable delay in default of which the 

grant would be void or voidable. 

The Civil Code of the Province of Quebec defines owner-

ship as 

11the right of enjoying and of dispo sing of things in the most 
absolute manner, provided that no use be ~de of ttem which is 
prohibited by law or by regulation." (.Art. 406 c.e.) 

From time inu :~:rorial, land has been occupied by the 

individual so t hat he might gain from his occupency. He is in full 

control of his property as long as his actions do not bother or 

inflict a hardship on his neighbors. The prop.l1'ietor must not abuse 

of his right of ownership which is a law of public arder. 

In mining, the same principle applies, in a different manner, 

for t he owner of a claim who has obtained his land from the Orown, in 

accordance with the dietates of t he law, is in full ownership, but he 

must abide by the sections of the l~ning Act which oblige him to perform 

certain works on hi s property • . The obligation of the owner of a claim 

to perform certain works on his property is certainly not cohtrary to 

the principl es contained in the Civil Code of t he Province of Quebec 
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and to tte right of ownerstip. In not developing his valuable property, 

the owner of a claim would be abusing his right of ownership to the 

detriment of his countryr.en in general. 

In certain countries, the freehold system originally fostered 

the development of mining but to-day where land has become more and 

more scarce, the system of lcasehold is the roost logical system. 

l·tr. Eugène Coste, in his article on Suggested Improve::1ents 

to the Uining Laws of Canada (1), declares: 

"The extent to -which ~>re thus part wi th our mineral lands in 
Ontario, without getting any actual work done towards the 
developrnent of our mines, is simply enormous, ~~d the evil 
consequences of this wrong policy on the best mining interests 
of the Province are reaJ.ly frightful to co ntemplate. Sone may 
think that we exaggerate, but a few official figures will show 
that we are only recording the cold unpleasant truth. 

In the years from 1897-1902 (inclusive), the reports of the 
Bureau of }dnes of Ontario give, as having been gra~ted by a 
full purchase or lease during these 6 years, 3,922 locations 
of a total acreage of 411,190 acres. Now, what is the pro
portion of that large acre age ( taken up in our rro st newly 
discovered mining districts) which is actually being \.J"orked 
and productive, even to a srr~l extent? Referring to the last 
official report of the Bureau of l'fines for 1903, we find that 
just about lOO places or mines were working in the Province 
in 1902. These workings, with a few exceptions, covered in each 
case only a few acres, but we will say that in the average 40 
acres at each place were being developed, which is certainly 
a very liberal estimate for the average. Ue then have lOO x 40, 
or 4,000 acres, as being under mining vwrk in t he whole of the 
Provii:'.ce in 1902, or not 1 per cent, of \fhat was granted in 
the last 6 years alone. If we now take i nto consideration all 
the mineral lands that were granted in Ontario before 1897, and 
assume that they amount to another 400,000 acres (which certainly 

(1) UJournal of the Canadian Iviining Instituten, Vol. VII, 1904. 
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must be a low estirr~te) we see that only o~e-half of one per cent 
of our acquired mineral lands are being developed. If we now 
consider the vrell-known fact that the area covered by the good 
mines in all good and old mining districts is quite a small 
percentage of the total area of that district -- say 5 per cent 
to 10 per cent at most -- and if we apply this approximate 
percentage to the one two-hundredth part of our acquired mineral 
lands which alone is being worked, we see that the probabilities 
for the good mines being in the idle and unworked areas are as 
several thousand is to one. In other words, in the present 
conditions of Ontario, the mining cornmunity of the Provihce 
actually working the mines in a bona fide manner have less than 
one chance in several thousands to develop a good mine from lands 
acquired directly from the Crown, so much of it being locked up 
that almost all the good mines muet be in that idle portion. 
Idle granted mineral lands are then not only useless but fatal to 
the development of our mines. Is it to be wondered then, that 
we have so few good mines in Ontario to-day? The wonder is, on 
the contrary, that there should be any mining men loft willing 
to risk their money and run the chances agaihst such terribly 
large odds." 

The obvious lesson to be gained from the consideration of 

cause and effect above surr~ized may well be of very practical application 

to the mining concessions in Quebec in which little 1.-10rk has been done 

by the holders of letters patent following their grapts. 

The Prospecter in Quobec who wishes to keep his claim in 

good standing is obliged to do 25 days of 8 tours each on each 40 acres 

thereof each year. This work may consist of rock stripping, trenches, 

excavations into the r ock, diamond drilling, surveying of claims, mining 

shafts, drifts and cro ss cuts and other mining ,,;ork. The Hinister rr.ay, 

moreover, accept to such extent and upon such conditions as he may deem 

expedient, geological 1-10rk and geophysical prospecting. 
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C:: I do not think that the requirements are toc much for the 

Prospecter. One criticism may be whether the Prospecter can do the 

required work himself without being obliged to bring in expansive 

equipment or labour to perform his work? Seme of the ideas in-

corporated into the Acts of the ether Provinces should certainly be 

carefully considered when the Quebec Act is again aroended. ~~toba's 

provision as to assessment work is in many w~s excellent: 

"a) Trenching, she.ft sinking and sinking test pits by remving 
144 cubic feet of solid rock provided the application is 
accompanied by a plan showing the distances and directions 
of such work from the respective corner poste of the claim 
2!: 

b) Stripping, shaft sinking and sinking test pits in overburden 
by removing 288 cubic feet provided the application is 
accompanied by a plan showing the distances and directions 
of such work from the respective corner posta of the claim.• 

C From an engineering viewpoint, the above proportion of 

2 to 1 is normal as it is approximately twice as difficult to work in 

hard rock as in overburden. The system has the advantages that any 

Mining Inspecter can visually verify if the work is do ne, while in Que bec 

law it is extremely difficult to s~ or prove what one man can do in a 

day, for often one man can do the same as three and vice versa. 25 

days of 8 hours may mean very little or quite a bit, depending on the 

type of laber and the wages earned. The signed affidavit required by 

Sec. 79, sub-sec. 4, is only as good as the good faith of the applicant. 

The advantage of the cubic foot system is that one Prospecter can wi thout 

help perform the required work without great difficulty. 

c 
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~~itoba has incorporated the cubic foot system into its 

law, while Quebec, without having this s.ystem as a legal requirement, 

requests such information in answer to a question in the form for 

"Application for a Development Licence" which has to be deposited 

by the Prospecter with the Department of Mines. It should therefore 

be incorporated into Quebec law. 

The provision in Quebec law which states that one foot of 

drilling is equivalent to one day's work is very practical as this. 

is much more expansive than the normal type of labour work. 

Another provision in Manitoba's laws is that beside the 

trenching and stripping work which is allowable as assessment work, 

boring by diamond drilling is acceptable only upon the condition that 

a geological survey of the claim is submitted. This survey must be 

conducted by an experienced and fully gualified geologist registered 

under "The Engineering Profession Act" and performed under recognized 

geophysical methods. Many experts consider that a geophysical survey 

is valueless unless preceeded by a geological survey. This provision, 

although excellent on the surface, would not always be practicable as 

it often happens that without a survey of any kind being made, the 

first drill sunk strikes valuable mineral deposits. In some Provinces 

as well as in Quebec, the amount of work required can be replaced by 

a cash payment or a rental rate per claim or acre. This tends to put 

an end to the work that should be performed on every property and 

allows areas to be "blanketed" for long periods. On the ether hand, 
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is it not equitable that these owners who have spent large swns of roney 

on a property should be entitled to full ownership? A lease, even though 

for a long period and renewable at the end of the period, can always be 

revoked by the authorities. Quebec has a very practical provision in 

its law (sec. 50) where the owner of a Mining Concession is mulcted the 

sum of 10 cents per acre: 

"All mining-land and underground mining concessions sold in 
cor~ormity with the provisions of this Act, and which have not 
been patented on the expiration of the delay of 2 years mentioned 
in section 49, and those the letters patent whereof have been 
issued after the lst of July 1911, shall be subject to an annual 
tax of 10 cents per acre." 

The Hinister also bas full authority to cancel the sale for non-fulfillment 

of the conditions. 

Alberta at the present does not charge the Prospecter for 

a Prospecter 1 s Licence and this Prospecter is free to work over BIIy 

vacant Crown lands as well as lands where the mineral rights have been 

reserved to the Crown. 'Ibis is an excellent system for one must always 

rememher that each finding of indicationsof mineralization is the first 

essential step in the mining industry. Consequently, the Prospecter 

should be encouraged in every way possible for he is usually a man of 

slender resources. The financing of his trip to distant lands is a 

great burden to which should not be added the priee of a ~üning 

Certificate which is so insignificant from a government viewpoint in 

comparison to the great potential contribution to the wealth of the 

country and each comm.unity. The work of the Prospecter can only be of 

assistance to his country. In sorne countries, in order to encourage the 
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Prospector, rewards are paid for discoveries. One advantage of a 

Certificate is to gi ve the GoTernment an ide a of bow many people are 

prospecting and who and where they are. British Columbia is to be 

greatly admired for whether or not they have observed that the 

profession of prospector is rapidly disappearing, it has encouraged 

the Prospector by an Act enti tled "Prospectors • Grub Stake Act" by 

which the Prospector receives free training in the discernement of 

minerale and is given food and supplies up to the value of $300.00 

and in some cases up to $500.00. The Province of Saskatchewan also 

helpe the Prospector. It is a known fact that experieneed Prospectors 

are becoming mre and m:>re diff'icult to find throughout Canada, 

especially in Quebec. Why is it then that they are so rare and yet 

ve hear t'rom all sides that the greatest industry of Quebec vithin 

2 years will be the mining industry. Yet, the people who are expected 

to bring about great finds should be mre encouraged by the Government. 

I cannot recommend too strongly necessary amendments to 

our present law so as to encourage the development of a free prospecting 

scbool in Quebec with a grub-stake granted to those who show promise 

in this mre than important profession. The Ecole Polytechnique in 

~ntreal presently gives a course in prospecting which lasts 6 weeks 

and the fee is $15.00. This period of' 6 weeks should be increased to 

a minimum period of' 3 mnths and should be completely free. 

It has been suggested by many that Prospectors be paid a 

salary by the Government during the mnths they are in the field. Such 

pa.yments would be repaid many times by only the f inding of one 
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successful mine. One bas but to examine the revenues derived from 

mining and compare them with the small budget permitted the :Mines 

Department to realize that much mre could be done to encourage the 

Prospector and at the same time increase revenues. In 1937, by the 

Act 1 Geo.VI, Ch. 44, an annunt of $25,000.00 was voted by the 

Legislature to "aid the youth to profit from the new carem-s offered 

by the development of the mining industry". This Act, unfortunately, 

was never continued beyond 1937 and did not appear in the R.S.Q. 

1941· 

By the Act 13 Geo.VI, Ch. 56, entitled "An Act to establish 

laboratories for research in mineralogy and metallurgy", provisions 

were enacted to help the mining industry generally. Small industries 

could be supplied with the services of laboratories but no specifie 

mention was made about direct help to the Prospector. 

There are many in Quebec who feel however that the present 

legislation sufficiently encourages the Prospector and that 11 A Grub 

Stake Act" would bring the Province into the domain of private enter-

prise with the resultant abuses. They al.so logically argue that free 

government analysis could be given the Prospector' s samples. The answer 

is made that although the maximum credit afforded the bolder of 5 

claims of 40 acres is $10.00 towards the charge made on him by the 

Government for studying his samples, thousands of visual examinations 

are made by the Department free of charge. The practical cri ticism is 

that due to the tremendous amunt of analysis being done by the 

Department, a report often takes from 3 to 6 mnths to reach the 

Prospector. This might be longer if analyses were completely free. 
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To those who say that, due to the great scientific 

advances in geophysical instruments, the Prospector serves only as 

a staker and is no longer needed, it can be answered that both the 

Prospecter and the new types of instruments complement one another 

and that both are essential. 

Our Vdning Act presently reads, with reference to the 

abandoning of claims, 

"Every bolder of a claim may, at any time, abandon his claim 
upon giving a written notice of the abandonment to the 
Bureau of Vdnes•. 

This clause is far from satisfactory as under this section the same 

mine can be abandoned many times wi tho ut any information as to the 

survey work, drilling, trenching, etc. being turned over to the 

authorities for the benefit of a new owner or lessee. Before a 

claim can be abandoned, it should be required, as it is by some 

Provinces, that a full report be turned over to the local District 

Government Engineer so that it may be fyled with the Department for 

future interested parties. 

It is also the opinion of the writer that the definition 

of the word "claim" as contained in our Act and reading as follows: 

"The -word claim means the land between the stakes surrounding 
a discovered mine• 

should be amended for the reasons stated previously. 

A better definition would bring in the following words: 

"staked out for mining purposes" or "for possible occurrence 
of valuable minerals" 
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or the definition contained in Saskatchewan's Act: 

nA plot of ground staked out and acquired under the provisions 
of this Act" 

but certainly not the one in Nova Seo ti a' s Act which states that a 

claim lfmeans a mining claim" without defining the meaning of •m:ining 

claim". 

Certain Provinces allow the Prospecter a certain number of 

free ass~s and some people have wondered why our law is not similar. 

However, when one examines our section 76, it·becomes obvious that 

for all practical purposes, this section is equivalent to that 

contained in the said other Provinces. 

One criticism of Quebec law is that the maximum number 

of claims that can be grouped, and then only witb the permission of 

the Minister, is 15. I feel that this criticism is justified and 

the law ilhould be amended to allow a larger am:>unt of claims to be 

grouped as in some of the other Provinces. The reason for this is 

that staking is now being done on a group basis and if the grouping is 

too small, the concentration which is the "raison d'être• of the 

grouping will often be to no avail as the important claims which sbollld 

be worked either extend outside the grouping or are completely outside. 

Ydning men often bring up the subject that in large 

unknown areas, as staking is done on a group basis, the staking of 4 

posts on every claim is not necessary, the inside posts being of no 

real importance. The answer to the above would seem to be that the 

original stakers or owners would not suffer, but a:rry other persona 
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would find it most difficult as they would never know if they were 

on open land or staked land, unless they could see the distant outside 

posts. 

As our Mining Act presently stands, it is IIDre than difficult 

for anyone to follow chronologically, chapter by chapter, the precedure 

outlined for the obtaining of a Miner's Certificate, the work required 

to keep a claim, the staking of same, and the work required when a 

claim is under development. iole find the chapters on 1-'îining Concessions 

and the Acquisition of Vüning Lands as well as their cancellation at 

the beginning of the Act when they should be at the end. The chapter 

on Development Licences contains clauses pertaining to the work required 

for a mining claim. As saon as the Act is again revised, there should 

be a logical arder given to the chapters and sections, starting witb 

c the chapter on Ydner's Certificate, Staking out of Claims, and then the 

chapters on Development Licences, Assessment Work, ~aning Concessions, etc. 

c 
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CHAPI'ER III 

TYPES OF l·.iDIT:.IG RIGHTS 

SECTION 2 - DEVELOPl•El'IT LICENCES. 

A) Types of Development Licences. 

In Quebec, the holder of a hiner's Certifi cate, who has 

staked a claim or claims, is entitled to hold sau~ for a period of 12 

IDOnths from t he date stated on the stakes or for a period of 24 m::mths 

when the claim or clair~ are situated at a distance of 100 miles or 

over from a railway. Before the 12 or 24 months have come to a"l end or 

not later than 10 clear days after the expiry thereof, the holder~ 

obliged by law to apply for a Development Licence. Such an application 

would not be made if the holder felt that his claim was not worthy of 

further development. 

A Development Licence is iesued to the ap9licant upon 

the follo1..;inz conditions being satisfied: 

a) Pa.._vment of a f ee of ~:;10. 00; 

b) Payuent of an annual rent al of 50~ per acre; 

c) Description of the staked ground; 

d) Fyling of an affidavit establishing t hat the work required 

has been completed. 

There are two kinds of Development Licences: 

1) Private La."lds' Development Licence, 1..rhere the mining rights 

belong to the Crown, and 

2) Public Lands' Development Licence • 
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Unless a persan has obtained one of the above licences, he cannot mine 

upon public or private lands ( \vhere the mining rights belong to the Crown). 

This Licence is valid for the following period and under the following 

conditions (Sec. 79, sub-sec. 2 of the Quebec Pdning Act as amended): 

"Such licence shall be valid for one year from the date of its 
issue, and shall be transferable only with the consent of the 
N:i.nister. If it has been issued in error it may, within the 
next sixty days, be cancelled by the Ninister or by the l"iining 
Comruissioner at the request of the }ünister or of any other 
interested party. If it has been issued through fraud or false 
representations, it may, at any time, be cancelled by the 
Minister, or by the Mining Comrnissioner, at the request of the 
Vdnister or of any other interested party, provided, however, 
that the licence be not in the possession of a third holder in 
good faith, under a transfer registered within the past five 
years in conformity with section 34 of this Act. When the 
cancellation has been effected by the Hinister, any interested 
party may appeal to the Superior Court within thirty days from 
the decision, by means of a mere petition served upon the 
Ninister and upon the other interested parties. The judgment 
on such petition shall be final and without appeal." 

As in the case of claims, the Development Licence is granted 

for are as of certain size as provided by Sec. 79 (3) of the Act and cannot 

exceed 200 acres. In surveyed territories where lots are less than 120 

acres, the said Licence must be for more than half the lot, and in the 

case of lots of over 120 acres, the grant cannat be for less than a quarter 

of the lot. In unsurveyed territory, the area must be at least 40 acres 

and of a width of not less than 20 chains. 

The reason for these stipulations as in the case of the 

size of claims is that the legislators felt, and logically so, that 

very small claims or development areas would only complicate the working 

and protection of same. 
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B) Performance of Reguired vlork 

The development and prospecting work demanded yearly is 

the same as for a claim, e.g. 25 days of 8 hours each on each 40 acres 

or portion of 40 acres having an area of 20 acres or m:>re and 12 days 

of 8 hours each on each portion of 40 acres having an area of less 

than 20 acres. 

The helder of a Development Licence who desires to renew 

his Licence may do so before it expires or within 25 days after its 

expiration date but in this case an affidavit must be fyled giving the 

reasons for the lateness of his application. If the Licence has expired, 

he must also state that all the work required for the preceding year 

has been perfor:rœd and accompany his affidavit with a sum equivalent 

to the fee of $10.00 and a rental of $1.00 per acre. 

As for the types of development work allowed, one day1 s 

work shall be allowed for each foot bored with a diamond drill. A 

certified copy of the daily register of each boring must be deposited 

with the Department of l'ftnes. The establishing by survey of the out

sida lines of a group of claims shall be equal to a maximum of 6 days 

of 8 hours each for each claim so surveyed. As for the other types of 

wrk allo·~red, sec. 80 reads as follows: 

"The prospecting and development work, contemplated under sections 
75 and 79 shall consist of rock stripping, trenches, excavations 
into the rock, diamond drilling, surveying of claims, mining shafts, 
drifts and cross cuts and other mining work. The Ninister may, 
moreover, accept, to such extent and upon such conditions as he may 
deem expedient, geological work and geophysical prospecting. 
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The work required for erecting buildings, constructing or repairing 
roads and other similar improvement work shall not constitute 
work as contemplated in the said sections 75 and 79.• 

An excellent provision contained in sec. 79, par. 7, of 

the Act, allows all the work, necessary for the obtaining of a renewal 

of a Development Licence, to be performed on the lands covered by a 

Mining Concession in the case of adjacent lands which are partly under 

11ining Concession and partly under Development Licence when they are in 

the name of the same person, firm or company and may be considered as one 

and the same enterprise. The ~anister may, also, for good and sufficient 

reason, allow the bolder of a claim or of a Development Licence an 

additional delay of not more than 3 months to perform the work required 

by law. The Lieutenant-Governor in Council has also authority from 1939 

to 1954 to reduce the rent per acre to 25t for the issuing or the renewal 

of a Development Licence as long as the necessary work has been performed. 

The explanation why the Lieutenant-Governor in Council was granted power 

to reduce the annual rent to 25t per acre during a 15-year period from 

the lst of July 1939 was that the original order in council previous to 

1939 had never been continued and consequently the reduction to 25~ per 

acre during the non-continuation of the order was illegal. This is wby 

the following clause was inserted so as to provide for this illegality. 

The last paragraph of sec. 79 states: 

"The fact of having claimed a rental of only 25t per acre for the 
issue or renewal of Development Licences, between the first of July 
1943 and the date of the coming into force of this Act, shall not be 
a cause of invalidation of these licences." (11 Geo.VI, ch. 57). 
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The above extension of 15 years was in virtue of the Act 

5 Geo.VI, Ch. 35, and continued the first extension of 2 years of 3 Geo.VI, 

Ch. 51. 

The holder of a group of claims that are contiguous and 

do not exceed 5 in number may concentrate the developroent work on any 

one of the claims. This provision may be extended by the J:fdnister to a 

maximum of 15 contiguous claims as long as the work to be concentrated 

is diamond drilling or underground working. As discussed in the chapter 

on Prospectors, the grouping of a maximum of 15 claims seems quite small 

and it might be advisable, as in the case of certain other provinces, to 

allow a greater number to be grouped. Because of the disappearance of 

placer mining and of the f act th at many mining operations are being 

carried out in vast territories, staking is generally done on a group 

basis and too small a group can affect those claims that are considered 

valuable ei ther by excluding them if the group is too small or by 

including only a portion of them in the allowed grouping. The grouping 

of claims so as to allow the development work to be performed on any one 

of the claims in the group was first introduced in our law by the Act 

14 Geo.V, Ch. 31, Sec. ll and provided that the holder of a group of not 

m:>re than five contiguous claims shall be entitled to concentrate the 

development work on any one of the claims in the group. 

Sec. 11 was further enlarged by an amendrœnt to the Act 

in 1934 (24 Geo.V, Ch. 29, Sec. 6) which allowed the Hinister to extend 

its provisions to a larger group of claims if diam:>nd drilling or 
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underground working was contemplated. By the Act 1 Geo .VI, Ch. 41, 

Sec. 41, it was again amended so as to include up to but not exceeding 

15 claims and an addition was made to the first paragraph, so that it 

now reads: 

"The bolder of a group of not IWre than five contiguous claims 
shall be entitled to concentrate the development work on any 
one of the claims in the group, and the report of the work must 
specify the number of each claim on which such work was one o 11 

(Sec. 82) 

During the war years, every bolder of a claim or of a 

Development Licence was exempted from performing the work required upon 

the claim (6 Geo.VI, Ch. 54). This provision was extended to cover 

Development Licences issued after the first of April 1942 until the 

expiration of a period of one year from the end of the war. 

Sections 85 and 86 of our present law covers those lands 

which contain natural gas, salt, coal, mineral oil or naphta or iron 

sands, which may be staked and placed under an ordinary licence or for 

a long term upon complying with the following conditions: 

"1. No staking or licence shall caver more than 1280 acres; 
2 o In surveyed terri tory the are a staked out or covered by a 

licence shall consist of whole lots or regular fractions 
of lots; in unsurveyed t erri tory, such are a shall form a 
rectangle, but, in either case, the width of the claim shall 
not be less than one-half its length; 

3. The bolder of a l'liner 1 s Certificate who wishes to obtain an 
ordinary licence, must: 
a) have staked out and produced an accurate description and 

a regular survey plan of the ground applied for; 
b) establish, by an affidavit, that, since the staking out 

of the ground, work has been done thereon for a value equal 
to one dollar an acre, for each acre under licence; 

c) pay the sum of ten dollars, as a f ee, and an annual rental 
of ten cents per acre; 
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4. Such licence shall be valid for one year only, and shall be 
re new able once only on the œ.me conditions; 

5. At the expiration of the renewal or of the original licence, 
on proof of the discovery of combustible gas or of naphta or 
of iron sands in appreciable quanti ty, the bolder must provide 
himself with a special or long-term licence covering a period 
of ten years, at an annual rental of twenty-five cents per 
acre, peyable in advance; this latter licence shall be 
renewable b7 ten-year periode as long as the mining lasts, 
and upon peyment, at the beginning of each year, of the same 
rental of twenty-five cents per acre.• 
(R.S. 1925, Ch. 80, Sec. 66; 1 Geo.VI, Ch. 41, Sec. 43; 
3 Geo.VI, Ch. 51, Sec. 15). 

The article was written originally for oil and gas and 

then extended to include other materials. The licence as stated in the 

law is for only one year. Because of the diversified expenses involved, 

$1.00 per acre was charged (Sec. 87) instead of a dey's work basis being 

used. 

As for the staking of the lands containing combustible 

natural gas, salt, coal, mineral oil or naphta or iron sands, the method 

used is the same as in the case of normal staking in unsurveyed and 

surveyed lands, with the exception that the direction given the said 

lines shall be optional and that the staking shall be done with a view 

to prospeeting :for gas and petroleum or iron sands. 

To renew an ordinary licence or to obtain a long-term 

licence~ the bolder must establish b,y affidavit, that work equivalent 

to $1.00 per acre for avery acre under licence bas been done, and if the 

bolder of a long-term licence ceases to bore or mine his property, the 

licence may be cancelled upon a notice of 3 months being given. 

On private lands, the bolder of a Developnent fdcence 

or the owner of Mining Rights may do development work wi th the permission 
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of the owner of the land and if the O\mer of the land refuses, t he 

development work can be proceeded \d th upon performing the formali ties 

stated in the Act as follows: A notice in writing is sent to the owner 

of the surface stating that the applicant intends to do development work 

on his land and that the applicant is ready to pay the damages to his 

property. The damages to be established by mutual agreement. If the 

owner refuses te corre te an agree:n:ent with the applicant, an arbitrater 

is appointed by the petitioner and a notice sent to the owner asking him 

to apoint a second arbitrator who will act on his behal.f. Ten days 

after the service of the notice, if the owner bas not accepted the 

petitioner's offer in settlen~nt of the damages, or has not named an 

arbitrator to represent his interests, the Inspecter of the Mining 

Division, upon application by the petitioner, shall appoint an arbitrator 

whose decision shall be final and without appeal. On the other band, if 

the owner names an arbitrator, the 2 arbitrators then named appoint a 

third and the 3 arbitrators then decide upon the amount of the compensation. 

If the 2 arbitrators cannat decide on the choi ce of a third arbitrator, 

the Nining Inspecter shall appoint him. The co sts of such ar bi tration 

shall be paid by the peti tioner, except the costs of the arbitrator 

appointed by the adverse party which shall be paid by bim. 

If the sole arbitrator should die before rendering his 

judgment or refuses or neglects to act, the Inspecter shall appoint a 

competent persan te replace him. 
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It would seem essential that a faster method be adopted 

to settle disputes, so that the immediate development of the property 

would be facilitated. Valuable properties are often tied up for m::>nths 

at a time before the third arbitrator is appointed under the Act. The 

fundamental reason for an arbitration is that the sum offered qy the 

petitioner is not considered as sufficient compensation by the owner. 

This problem could be solved by a Board appointed under the Act which 

would demand that a reasonable sum be deposited forthwith by the petitioner 

so as to permit him to go ahead with the development of the property, 

leaving to a later date, when the parties are properly represented, the 

decision as to what compensation should be awarded by the Board. Alberta 

has a "Right of Entry Arbitration Act" which facilitates the imiœdiate 

development of the property. 

To permit the authorities to have full possession of the 

pertinent information about the development work, the bolder of the 

licence is obliged to submit an annual report containing the quantity 

of mineral extracted, its value, the quantity and value of the marketable 

product, the number of workmen, the amount of wages and salaries paid, 

the number of persons killed or injured as well as their narnes and all 

other information that the ~dnister may require of him. The licensee 

must also fyle a statement of the work perfor:rned and of the minerals mined 

during the period of the l i cence. 

The owner of a Development Licence as in the case of the 

owner of a ~üning Concession or the bolder of a claim, ~' with the 
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consent of the Ninister, sell, assign, convey or alienate his rights as 

licensee. A copy of the deed must be sent to the }unister who shall 

register same upon payment of a fee of $10.00. 

At all times on lands under mining claim or under Develop

ment Licence, the Lieutenant-Governor in Council has full authority to 

establish on Crown lands all types of works necessary to facilitate 

the operating of the mines including the construction of villages and 

towns, of grounds to receive rubbish, liquid or silid tailings and 

residues from operations, of sites for mills and workshops. 

As stated previously, the present law on Development 

Licences includes 2 types: 

1) Private Lands' Development Licence, where the mining rights 

belong to the crown, and 

2) Public Lands' Development Licence. 

The above section covers all types of minerals but this 

was not always so. The first statute in 1880 under the heading of 

"Mining Licences in General" speke only of licences for mining gold or 

silver (Sec. 5043, 44 Vict., Ch. 12): 

1) Private Lands' gold or silver licence; 

2) Public Lands' gold or silver licence. 

This situation arose from the fact that at t he time the 

main interest of the legislators centered around gold and silver and 

although reference was often made in the act to the "baser metals", no 

mention was made of them when the section on mining licences was drafted. 
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By virtue of an amendruent in 1884 to the original statute (47 Vict., 

Ch. 22, Sec. 8), a third type of licence called a "Licence for the 

Working of l'Üning locations" was introduced, thereby bringing into the 

law for the first time the idea of a Nining Licence for Minerale other 

than gold or silver. 

In 1890, by the Act 54 Vict., another change W48 brought 

about and upon the peytœnt of the sum of $5 .00 for every 50 acres upon 

private lands or the sum of $10.00 for every 50 acres if the mine was 

upon Crown lands, a permit to explore and to mine was granted. Section 

1406 contained the following provisions: 

"Any person, firm or company may obtain from the Connu:issioner an 
exploration permit with a right to make all necessary works, to 
establish the mining value of any land.• 

This right to explore and to mine was completely different from the right 

to mine granted to the holder of a Mining Licence in 1880. 

Originally, the ~~ning Licence entitled the owner to 

prospect and do developœnt work as well as mine. '!;Ji th the amendments, 

the bolder of mining properties was obliged to apply for a N:ining Concession 

before he could mine. By the Act 1 Geo.V, Ch. 41, Sec. 34, the word 

development replaced the word mining where pertinent throughout the Act. 

This amendment however did not qualify the difference between 

development work and actual mining operations so to this day there is still 

a confusion as to what work is considered as development work and what is 

considered as mining work. Sec. 80 of our Act, without defining the œaning 

of prospecting and development, lists types of works that are considered as 

prospecting and development work. 
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Sections 31 and 80 of our present Act differ and should 

be amended so as to be in accord. Sec. 31 refers ~nly to prospecting 

~ while Sec. 80 refera to prospecting and development work. It is 

obvious that these 2 sections mean one and the same thing and therefore 

should re ad that wa:y. 

11icDougall, in his Quebec 1--iining Law, page 46, points out 

another irregularity which should be amended. Sec. 31 declares that 

lands containing mines may be "worked", while the ward "mining" is used 

in Sec. 80 and he goes on to state: 

"No doubt the working of mining lands is mining but in view of the 
difficulty with which one is faced in determining when development 
ceases and mining begins, the expressions used in the sections 
under discussion only add to the confusion." 

The Statute of 1892, 55-56 Vict., Ch. 20, enacted 3 important 

articles which served as the basis to our present sections 31, 77 and 78: 

"Sec. 11.(,0 - All lands supposed to contain mines or ores belonging 
to the Crown, may be acquired from the Commissioner of 
Crown lands: 
1) as a mining concession by purchase, or 
2) be occupied and worked under a mining licence." 

"Sec. 1458 - Every persan is prohibited, under pain of the fines and 
penalties mentioned in article 1526, from mining in any 
mine, either upon public or private lands, when the mining 
rights belong to the Crown, without having previously 
purchased the same, in virtue of the present law, or 
without having obtained, to that effet, a mining licence 
and paid the fee and rent nequired by article 1461." 

"Sec. 1460 - There are two descriptions of licences for mining known 
as follows, to wit: 
1) Private Lands' licence, where the mining rights 

belong to the Crown; and 
2) Public Lands' licence." 
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At this time, the fee for a "r~ning Licence• was $5.00 

while to-day it is $10.00 but the annual rent in 1892 was $1.00 as 

compared to the present re.ntal of 50r; an acre. A l·iining Licence in 1892 

could not be granted for mre than 200 acres. By R.S.Q., 1909, Sec. 2134, 

such a licence in unsurveyed territory could not be granted for less than 

40 acres. 

By an amendment to the Act in 1911 (Sec. 7), the following 

clause was introduced: 

"In case of claims or lands situated mre than 50 miles from a 
railroad station, the ~ünister ~ in his discretion, substitute 
a further annual rent of fifty cents in place of the work required 
to be done." 

This clause still exists. 

The requirements relating to work were introduced by the 

1911 amendment (Sec. 2134, sub-sec. 4), which obliged the licensee to do 

prospecting or development work equivalent to 25 days of 8 hours each 

on each 40 acres or portion of 40 acres. This is still law with the 

addition 11that 12 days 1 work was ali that was required on lots having in 

area less than 20 acres •11 This further amendment was introduced by the 

Act 14 Geo.V, Ch. 31, Sec. 3. 

The provisions allowing certain credits for work done being 

applicable to work required, which is incorporated in the present Sec. 79, 

was originally enacted by the Act 4 Geo. V, 1914, Ch. 20: 

"If in support of an application for a mining licence, either for the 
first time or by way of renewal, the applicant produces a solemn 
declaration to the effect that in the course of the preceeding year 
he bas done more work than required by law, the ~iinister may allaw 
such excess to apply on the subsequent renewal." 
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An extension of time to perform the work was also enacted 

by the above Act and has remained with us to this day: 

"The Ivïinister lil8\r exercise the sane discretion whenever the holder 
of a claim or of a licence is the only person to apply for the 
issue or the renewal thereof or if the reasons offered by such 
bolder for his failure to do the work required are deemed good 
and sufficient.n 

This is an excellent provision because it takes care of the licensee's 

sickness or of circumstances beyond his control and is stronger than the 

provisions of some of the other Provinces which consider only sickness 

as an excuse. 

The limit of territory was amended by the Act 7 Geo.V, 

Ch. 25, Sec. 3, so as to include after the number of acres allowed, the 

following: 

"anà is a surveyed territory for less than half a lot as the north 
half, the south half, the east half, or the west half as the case 
may be." 

Our legislators, realizing the difficulties of distance 

and the short season, introduced a new section in the Act for "New 

Quebec" (9 Geo.V, Ch. 31): 

"The Lieutenant-Governor in Council may, if he sees fit, fix the 
duration and scope of mining licences for that part of the Province 
known as 11New Quebec" as weil as the tertns on which they will be 
issued and renewed." 

~ith the passing of years, surveying and diamond drilling 

were considered as actual work: 

"The work necessi tated for the surveying of a claim, before or after 
the issue of the licence to operate, shall be accepted as develop
ment work, but only to the extent of twenty-five days of eight hours. 
And in the case of boring with a diamond drill, two days' work shall 
be allowed for each foot bored into the rock." (14 Geo.V, Ch. 31, Sec.lO). 
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'l'he present law is now one day' s work for each foot bored and the term 

"development licence" is used instead of "licence to operate~. 

It was with the issuance of the R.S.Q., 1925, Ch. 80, 

that some semblance of order was established in those sections of the 

~dning Act which pertain to }dning Licences (as they were called then), 

development work, grouping of claims, etc. 

The chapter on Developnent Licences is rouch less difficult 

to follow than some of the other chapters either before or after the 

chapter on Development Licences. Na.ny of the sections contained in the 

above chapter have been discussed at length in the Prospectors' chapter, 

such as the work required to be performed to keep one's claim or one's 

Development Licence. 

There are, ho\.fever, certain conditions that differ. An 

analysis ticket is granted to the bolder of a l'liner' s Certificate who 

stakes out a claim of 20 acres and records same; the said ticket is 

accepted by the Department of ~anes as being worth $1.00 in reduction of 

the cost of his assay. 

situation is different. 

For the bolder of a Development Licence, the 

He must pay a fee of $10.00 for the licence plus 

an annual rental of 50~ per acre every year for which he is entitled to 

one analysis ticket for every $5.00 paid to the Depart:rœnt in satisfaction 

of his licence and lease. 

The above provision was first enacted in 1937 by the Act 

1 Geo.VI, Ch. 41, Sec. 35. 
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There are 2 kinds of Development Licences. The Public 

Lands' Development Licence is granted where both the surface and the 

~dning Rights belong to the Crown and its operation is a relatively 

simple matter, but the Private Lands' Development Licence is granted where 

the surface is owned by an individual or a company and the l~ning Rights, 

or sorne of them, belong to the Crown. The operating of the latter licence 

gives rise to much inconvenience and delay for where the owner of the 

surface is willing to co-operate and allow the bolder of the Development 

~cence to explore, trench, excavate, strip, etc. on his property, there 

is no difficulty but where the surface owner refuses, or demands an 

exorbitant amount in settlement of the damages that might be caused by 

such work, the long expensive procedure established for arbitration and 

the necessity of postponing work until the arbitration is made, are such 

as to jeopardize the success of many ventures. 

The surface owner in accordance with his rights must, 

however, be approached by the holder of the Development Licence who bas 

the l1ining Rights. He cannot refuse to do business because the law will 

oblige him to come to sorne understanding with the surface owner. 

An important point is that after the Prospector has held 

his claim under his Hiner' s Certificate for a period of one year or 2 

years, he advances to the development portion of his work and is obliged 

to obtain a Development Licence. As he is forbidden to actually mine 

without having purchased the land as a ~ftning Concession with the exception 
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of where the law has authorized him to ship during a year up to 300 

tons of ore outside the Province (Sec. 31). With this permission, 

he is allowed to have his ore treated at proper plants so as to verify 

the contents of his claim or clair~. The complete contradiction 

of our law in certain sections is evidenced by Sec. 77 which declares 

that you can 't mine upon public or priva te lands when the l-üning Rights 

belong to the Crown unless you have purchased such lands and that you 

can't prospect and develop unless you have a Development Licence, while 

Sec. 58 of the Act allows the bolder of a l1iner's Certificate to do 

prospecting work which is contrary to Sec. 77. Sec. 58 therefore should 

be amended to include developD~nt work which is obviously the intent of 

the section. Sectiohs 77 and 58 should also be correlated so as not to 

be contradictory. It is therefore essential that the definitions of 

l-aning Claims, 1:-ii.ner' s Certificate, Development Licences be a.mended so 

as to give each definition its powers and thereby stop all confusion not 

only as to the above but also as to where and when development work stops 

and where mining work starts. In practice, the Departnent now considera 

certain developroent work as mining work. 
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TYP5'S OF l·ITNING IUGIITS 

SECTION 3 - HGITHG CONCESSIONS 

A) Generally 

In Q.uebec, no one may pro~pect and develop on Crown lands 

without having a Development Licence or being the bolder of a claim, 

and no one may umine11 on mining lands belonging to the Crown without 

having acquired the land as a Hining Concession by purchase. The 

situation would naturally be different where the mining rights were owned 

by the surface owner. As stated in the previous chapter, originally 

one could mine as long as one has a 11hining Licence11 • 

when the bolder of a mining claim or the bolder of a 

Development Licence, by reason of the work done upon the property, 

considers that his land contains valuable minerals, an application is 

nade to the Department to purchase the land, in the case of Crown 

lands, as a n11tning Conce Ësion" or as an "Dnderground l•.lining Concession" 

when the surface does not belong to the Crown. 

It is difficult to decide where development work termintes 

and mining begins. The Act does not specify. However, from a practical 

viewpoint, any operation which brings the ore tb the surface can be 

considered as mining. 

Upon applying for a Mining Concession, the applicant must 

pay to the Bureau of ~lnes the priee in full, at the rate of $15.00 

per acre for superior metals and ~~9 .00 per acre for inferior metals. 

By an a~~nd~Ent to the Act in 1909 (9 Ed.VII, Ch. 27, Sec. 5), the size 
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of a l.Jining Concession was reduced from 400 acres to 200. For a few 

years, in virtue of 54 Vict., Ch. 20, a ~üning Concession had to be 

of a minimum area of 50 acres and of lOO acres at the most. 

The first Act in 1880 charged a rouch smaller priee. For 

the sum of ~1.00 an acre in the case of baser metals and 02.00 in the 

case of gold, silver or phosphate mines (Sec. 29), the applicant could 

purchase up to 400 acres. By the Act. 54 Vict., 1890, Sec. 1463, 

the priee of f.:ale was increased to :~2.00 an acre in the case of iron and 

oc:r.re and to 05.00 an acre for all other minerals. 

By various Acts passed since 1880, the Lieutenant-Governor 

in Council was authorized to fix the priee of vaning Concessions in 

certain districts. One of these Acts was the Act 6, Geo.V, 1916, Ch. 19, 

in which it was declared that for a period of two years the Lieutenant-

Governor in Council may 

"on account of the distance and the difficulties resulting from 
the short seasons, fix, for that part of the Gulf St.Lawrence 
from the river Goynish towards the east, the priee of mining 
concessions containing ferriferous sand, and have entered in 
the purchase priee, for the past as well as for the future, the 
proportion already paid by the persan acquiring the same as 
annual payment for a Ydning Licence upon the same land •11 

Sec. 42 of the Act allo,,.;s the Hinister to put up for sale 

any numt er of l:·:d.ning Concessions as he deems proper and this sale may 

be effected by public auction after a notice has been published in the 

Quebec Off icial Gazette in three consecutive i ssues, and at least once 

a week during t~ee weeks in one French and one English newspaper in 
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each of the Cities of Quebec and l·bntreal. A sale of an old Fd.ning 

Concession took place in the distridt of Preissac recently, which was 

originally called the Height of Land concession. This section seems 

to allow the Crown to organize M.ning Concessions throughout the Province 

of Quebec and then sell them at auction. The sale priee, however, must 

be at least $15.00 an acre for superior metals (55-56 Vict., 1892, 

Ch. 20, Sec. 1445). liowever, no Eini:og Concession larger than 200 acres 

can be sold by the Crown in the same year to any one person within a 

radius of lOO miles except tha.t the Lieutena.nt-Governor in Council may, 

under certain circumstances, allow the sale of a Hining Concession 

which does not exceed 1,000 acres. 

\-fi th re gard to any def e cts which may exi s'ti in the ti tle of 

those 1.-rho have acquired mining lands as a lii.ning Concession, the 

ownership thereof shall be prescribed by a public and peaceful possession 

during a period of 10 years, except for the rights of the Crown. 

An essential condition to the sale of all lvüning Concessions 

is that contained in Sec; 45 of our Act: 

"In towships duly erected, as well as in unsurveyed territory, no 
land shall be sold under this Act, unless there be some real 
indication of the presence of minerals as established to the 
lviinister's satisfaction by the exhibition of specimens found 
upon or in such land, accompanied by affidavits of competent 
and credible persans, establishing that the specimens exhibited came 
therefrom. Nevertheless, if superior metals be i n question, the 
applicant must f urnish, in addition, a certified report from a 
qualified engineer, describing the nature and extent of the mine
ralization.n R.S. 1925, Ch. 80, Sec. 37; 19 Geo.V, Ch. 26, Sec. 2; 
1 Geo.VI, Ch. 41, Sec. 15. 
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A !ti..ning Concession can be obtained at any tire in the 

stages of Hiner's Certificats or Deve1oprœnt Licence as long as 

the requirements of the Act are satisfied. 

In the Act 43-44 Vict. 1880, Ch. 12, a l·lining location 

was defined as "any tract of country sold for the purpose of mining 

for ores". This definition is, after the substitution of "country" 

for "land", identical to the present definition of l•li.ning Concession. 

I t was 'Wi th the Act 54 V ict., 1890, Ch. 15, that the term l•aning 

Location was replaced by Mining Concession. By the Act of 1880, 

persans who had o btained land on which the Hining Rights had be en 

reserved in favor of the Crown for agricultural purposes were allowed 

to mine the land by paying in cash an amount equal to $2.00 per acre 

c if for gold and si1ver, and ~1.00 per acre if f'or copper, iron, le ad 

or other baser rœtal. The individual who, on the ether hand, had 

purchased land for agricultural purposes by letters patent but on 

which the Hining Rights had not been reserved in favor of the Crown 

could, upon paying the sum of $2.C'O an acre, work the sa.me without 

taking out a Licence. As at the time of the 1880 Act, seigniories 

covered large sections of land and the "censitaire" could obtain the 

l•Jining Rights in the seigniory in which t he Crown still held :t'.d.ning 

Rights by paying the sum of $1.50 an acre. There were also provisions 

in the said Act for mining for "baser rœtals11 on lands granted purely 

for agricultural purposes as we11 as for lands conceded Binee 1878, 

and for mining of go1d and si1ver in seigniories. Our present section 

31 then read: 
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"All lands supposed to contain mines or ores in the provinces 
may be acquired from the Co~~ssioner of Crown lands by sale 
and patents of mining locations" 

and was further amended in 1892 (55-56 Vict., Ch. 20, Sec. 1440) to 

read: 

"A11 lands supposed to contain minerals or ores, belonging 
to the Crown may be acquired from the Comr:d.ssioner of Crown 
lands as a Hining Concession by purchase. 11 

The area of l-aning Locations in 1880 was restricted to 

400 acres per persan with the Lieutenant-Governor in Council having 

power to increase the extent of territory to 800 acres. By the Act 

47, Vict. 1884, the Lieutenant-Governor in Council was granted the 

power to determine the form and extent of underground mining locations 

and by a further amendrœnt in 1892 (55-56 Vi ct., Ch. 20), the 800 acre 

limit was increased to 1,000 acres. -!Jhile our present law divides 

the l·lining Concessions into two classifications, depending upon whether 

they are located in unsubdivided territory or in surveyed and sub-

divided territory, the Act at that time divided mining locations, with 

the allO\-Iance of 5% for high-v~ays, into tbree classes of 400, 200 and 

100 acres in unsurveyed ten·itories and into one, two and four lots 

in surveyed townships. As to-day, the applicant ,.;as obliged in unsurveyed 

territory to have his mining location surveyed by a Provincial Land 

Surveyor so as to permit the Department to have a plan of all mining 

locations sold. The Surveyor starts his survey at the northeast corner and from 

there goes to the southeast corner, the southwest corner, northwest corner 

and back to the northeast corner. Re must also indicat e the outside lines 
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by blazing the neighbouring trees on three sides, and plant an iron 

post at each of the four corners of the claim which shall bear the 

number of such claim marked in a permanent manner; he shall also place 

close by the iron stake a v1ooden stake four inches square bearing the 

same information as on the iron stake. 

NcDougall, Que bec l•fining Law, page 31, states: 

nuntil the enactment of Sec. 3lb in 1936, the ~uestion of whether 
a grant of l.fining Concession in Crown lands included the surface 
rights was one much debated though the better view appears to be 
that it didn. 

Section 3lb, at that tin~, read as follows: 

"The surface rights of the lands for which concessions have been 
obtained shall be deemed to have alweys belonged to the Crown, 
if the Lieutenant-Governor in Council so decides in the public 
interest." (1 Ed.VIII (2nd session), Ch. 21, Sec. 1) 

However, Sec. 1 of 47 ~ict., 1884, Ch. 22, provided: 

n As respects the Cro\m, s uch mining rights, so taci tly re served, 
shall be property separate from the sail covering such mines and 
minerals comprised in such rights, and shall constitute a property 
under the sail of which shall also be public property, independent 
from that of the sail which is above it, unless the proprietor 
of the sail has acquired it from the Croim as a H:i.ning location 
or othe!'\.rise, in which case bath the sail and the property under 
the sail form but one and the sa.rœ private property. 11 

This provisions was hm.-1ever not included in the R.S.Q.., 1909, 

as such (Sec. 2101). 

Sec. 36 of the present Act, however, gives the Lieutenant-

Governor in Council considerable latitude in that the surface rights 

of the lands for which concessj_ons have been obtained shal1 be considered 

as always having belonged to the Crown, if the Lieutenant-Governor in 

Council so decides. 
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B) The Leasing of Mining Concessions 

By an amendment to the 1880 Act in 1884 (47 Vict., Ch. 22, 

Sec. 3), the Nining Rights belonging to the Crown could be acquired 

by sale or lease. The only reference to acquiring 1-a.ning Rights by 

lease in our present Act is in Sec. 228 vlhich allows the Lieutenant-

Governor in Council, on the recommandation of the hinister of l<i.ines, 

to grant a lease for the mining of all minerals in New Q.uebec, but 

nowhere else. The above section was in recognition of the large 

expanse of land in New Quebec that could be developed to the advantage 

of the Province (Ch. 54, 9 Geo.VI, 1945). 

It is unfortunate that Mining Concessions cannat be leased 

to companies otherwise than in New Quebec as the term of a lease can 

c be so arranged as to be conditional upon assessment work being done 

on the property during the whole t erm of the lease. Art. 228 as 

presently drafted excludes the individual completely and although the 

exclusion might be due to an error, it is doubtful. This section should 

be amended so as to allo;,; the indi vidual miner a chance to explore this 

vast region. The reason why mineral exploration licences and leases 

are granted in Nevl Quebec and not i:dning Concessions is that the Quebec 

Government is favouring the use of leases and exploration licences in 

new regions rather than granting full ownership. 

Timber limits and power sites are leased generally rather 

than gra~ted outright. The principle of V~ning Concessions in Quebec 

may also gradually à.isappear. In Ontario, there is a contrary development 
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for Mining Concessions are being considered as the beat solution in 

districts where the individual miner cannot work alone successfully. 

If the work is not done, the 1ease automatica11y ends and 

another person or company ~ be granted a lease to develop the same 

terri tory. 

However, the conditions of sale in the Quebec Act are 

severe enough to permit the Province to cancel a Mining Concession 

if' the mining of minerale is not comroenced wi thin two years from the 

date of purchase as a Mining Concession. 

The first definition of "underground mining location• 

(47 Vict. Ch. 22, Sec. 3) contained the principle that an underground 

mining location could be leased: 

11Every property under the soil, so sold or ceded by lease or 
otherwise, sha11 be designated under the name of underground 
mining location.• 

The definition contained in the Present Act reads as follows: 

"The words "underground mining concession• mean fJII1 underground 
mining property so1d for the purpose of mining under this Act." 

The above definition, wi th a very slight change, is the 

repetition of the one contained in 55-56 Vict., Ch. 20, 1892. The mining 

rights which belong to the Crown in the lands or private individuals 

are acquired and worked in the same w~ as in those lands which belong 

to the Crown. 

Sec. 1446 of the Act 55·56 Vict., 1992, Ch. 20, is our present 

Section 43 and permits the owner of a Mining Concession for superior 
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metals to mine for all metals which may be found on the property including 

inferior metals, unless otherwise stipulated. However, the right to 

mine for su?erior metals noes not apply to the owner of a concession 

for the mining of inferior metals. 

The "theory of discovery11 which was an essential part of 

ancient law and is still recognized by F~y countrics is implied in 

our law under Sec. 45 which declares that in townships as well as in 

unsurveyed territory, no land shall be sold under the Act unless proof 

is gi ven the Ninister that the specin1ens found upon that property 

indicate the presence of minerals. In the case of superior metals, 

the applicant must not only furnish affidavits that the specimens came 

from that property but a qualified engincer's report describing the 

find must be fyled. This principle was first introduced into our law 

by the 43-44 Vict., Ch. 12, 1880, and further developed by 54 Vict., 

Ch. 15, 1890, Sec. 1485. 

As stated in the chapter on Prospectors, sales of mining 

lands in many of the other provinces (Sec. 49, par.4) are not conditional 

upon mining operations being started within a reasonable delay. 

Consequently, unless the lands containing minerals are developed by the 

purchasers, the only result will be that great sections of land will have 

been granted without serious work being done on them. A minimum annual 

requirenent of Hork on the property might well be made a condition of 

sale, for due to the varying economie conditions, what is a profitable 

mining operation one year might, due to the decrease in mineral priees, 
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be a non-profitable operation the next. Consequently, often mines have 

to be closed down with resultant heavy expenses until conditions improve. 

Fully operating mines should, however, have full ownership of their 

lanàs,as such mines, being in production, it is to the advantage of the 

owners as well as to the Gover~~ent's to keep them in production. ÂS 

in the case of any other pre sent business enterprise, O\mership is 

essential. 

In this Province, mining lands are sold on the express 

condition that the purchaser shall comnence the mining of the minerals 

within a period of two years from the date of purchase and that before 

the end of the two-year period, he shall spend in working for every 

section or lot of lOO acres a sum of not less than $1,000.00 in the case 

of superior metals, and a sum of not less than $500.00 in the case of 

inferior metals. The 1-ii.nister has, however, juri sdiction to extend the 

above delaya. In the case of adjoining lands being sold separately 

but to the same persan, firm or company, he can permit the l.fOrk to be 

concentrated on any one of the said lands. 

The question as to whether the condition is suspensive or 

resolutive is an interesting one. The writer, for one , il of the 

opinion that it i s resolutive as the purchaser enjoys full ownership 

during his two years and has up to the last day to fulfill the conditions 

neces sary to satisfy the vendor. 

~~Dougall, ~uebec }aning Act, at page 32, states the following : 
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"The solution of this question if of paramount importance in cases 
where the grantee wishes to charge the land to secure an issue 
of bonds or debentures. If the condition is suspensive, he has no 
real right in the property which can be hypothecated or mortgaged 
until letters patent are issued. The terms of a Vdning Concession, 
according to the form which has been in use for many years, would 
be inconsistant with the condition being suspensive. The answer 
to the question is probably found by implication in sections 41 
and 42 (presently our sections 49 and 50). The former provides 
that the ~dnister may cancel the sale of such mining lands in 
default of the "performance" of the conditions and the latter in 
dealing \vith the cancellation by reason of failure to pay the 
annual tax of 10 cents per acre payable in respect of lands held 
under Concession and Patent, provides that the "mining rights which 
thus revert to the Crown" may only be again staked in pursuance 
of an order-in-council ••• there would appear to be little, if any, 
doubt that the condition on \fhich mining lands are sold is resolutive 
aad not suspensive." 

The Government derives a tax of 10 cents an acre on such 

mining lands and underground 1'1ining Concessions wtich have not been 

patented at the end of the stipulated two-year period as vlell as on those 

mining lands the letters patent whereof were issued after the lst of 

July, 1911. The said tax can, however, be remi.tted the owner upon proof 

being made that at least $200.00 have been spent in mining work upon 

the property during the year. The cancellation of the sale of mining 

lands was introduced by the Act 1890, 54 Vict., Ch. 15, Sec. 1476, 

and referred to the annulment of the sale in default of the payment 

of the royalty, or if the owner ceased to work on his concession for a 

period of two years. This 1890 Act did not qualify the amount of work 

to be performed. By an 1892 amendraent (55-56Vict., Ch. 20, Sec. 1451), 

the amount of work required was to be equivalent to the sum of $500.00 

in the case of superior metals and ~200.00 in t he case of inferior 
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metals. However, this amount of work could be spread over the whole 

property. Our present law states that the SlOOUnt of work required must 

be for every hWldred acres. 

An unusual provision which is no longer in the law is found 

in 24 Geo.V, 19.34, Ch. 29, and allowed the owner of a Mining Concession 

who had devoted the whole or part of his land to building purposes to 

dispose of saiDe after having the transfer approved by the Minister and 

upon paying an additional sum equivalent to $25.00 for each lot not 

over 5,000 square feet in area. The abo~e section was amended by the 

Act 1 Ed.VIII, 19.36, Ch. 21, Sec • .31, which declared that the owner 

of a Mining Concession cannot devote the whole or part of his land to 

purposes other than tbose of mining. He was however allowed, upon 

authorization of the Minister of lf.d.nes and the Ninister of 1-bmicipal 

Aff airs, Trade and Commerce, acting in concert, to subdi vide the who le 

or part of his land into building lots. Without the said authorization, 

he could not dispose of any portion of his land, nor erect nor permit 

the erection on his land of constructions other than those needed for 

his operations. Arry infringement of the above provision rendered the 

concession revocable by the Minister. The above section served as a basis 

to our present Sec • .35, which permits the owner of a Vdning Concession 

to subdivide his land or to ereet dwellings or other constructions without 

the obligation of subdividing the land. As to the bolder of a lease, 

unless it was specified differently, he was allowed, as with the case 

of a bolder of a claim or of a Development Licence, to construct 
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·buildings which were necessary for his operation. 

Sec. 34 of the Q.uebec liining ..ci.ct states that 

trEvery owner of a Hining Concession whether followed or not by 
letters patent as well as every holder of a Developruent Licence 
or bolder of a claim within the rueaning of section IX of this 
Act, may, with the consent of the :-û.nister, sell, assign, convey, 
or alienate his riehts as owner or licensee. After the signing 
of the sale, assigrunent or transfer, he shall transmit an 
authentic copy or a duplicate thereof to the Hinister, who shall, 
upon payment of a fee of $10.00, summarily register the sa.ma in 
a special register. Likewise, with the sarne consent, and with 
the same procedure, all trru1sactions, such as pronüses of sale, 
agreements or other deeds affecting any land under claim or 
licence, or sold as a vaning COncession, may be registered. 
Every sale, concession, transfer or option, not so registered, 
shall be null as rezards the Crown. 

Delay - The registration shall be effected within 30 days at the 
diligence of one of the parties interested. Any subsequent 
registration shall be valid, but only as re ~~ards subsequent 
transactions." R.S. 1925, Ch. 80, Sec;31; 1 Geo.VI, Ch. 41, Sec. 12 

This is definitely contr~- to Article 2099 of the Quebec 

Ci vil Code which declares that the 

"sale, lease or transfer of a mining right, if the title be 
authentic, is preserved and takes effect from its date by means 
of registration within sixty days of its date." 

On the one hand, we have the 30-day period and on the other, the 60-day 

period. The Mining Rights mentioned in the Civil Code refer to real 

rights and not to personal rights as in the case of ~dning Claims or 

Development Licences which are personal rights (rights against a persan 

and not against the world). 

JxicDougall, ibid cit., states at page 25 that Sec. 34 
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"is very broad in i ts terms and if' i t stood alone could with 
reason maintain that it provides a complet e code governing the 
rights of transferees of Hining Rights. Ho,,ever, in view of 
the conflict beh1een the section and the general law of the 
Province which would lollow fron1 that theory of the intent and 
meaning of the section, one is almost forced to the conclusions 
that it goes no farther than to govern the rights of ac; uirers 
of hining Rights against the Crown and the respective rights 
of contesting claimants merely in their relation to the Crown." 

The contradiction in these two sections can only be solved by an amend-

n:ent. In the meantime, the transferee of a Nining Concession should 

have his transfer effected by an authentic deed within the 60-d~ 

del~ and have same registered in the qu~ified Title Office so as to 

satisfy the general laH of the Province. He should also conform, so 

as to be on the safe side, with the provisions of the ~dning Act where 

it applies. 

Consequently, between the Department of Hines and the 

individual we have a 30-day delay, while between the individual and 

third parties, the civil law applies the 60-day delay. 
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CH.APTI'.R IV 

MINING T .AXA.TI ON 

SECTION 1 - QUEBEC TAX LEGISLATION 

The Provinces in Canada derive their right to ta:x: from Section 

92 of the British North America Act in which it is stated that the 

Provinces are perm:i tted 

"direct taxation within the Province in order to the raising 
of a revenue for Provincial purposes." (1) 

John Stuart Mille in his volume, Principle of PoliticaJ. 

Econow, defines a direct ta:x: as "one which is demanded from the vecy 

person who it is intended or desired should pay it." Nowadays, a direct 

tax is considered as one which a purchaser cannat or only with great 

difficulty pass on to another persan. 

In Newf'oundland, Nova Seotia, and New Brunswick, a royalty 

is paid to the Government for the use of the natural resources and this 

royalty varies with the estimates placed on the replacement value of 

the abjects used or destroyed. The Provinces vary in their royalty 

charges for the cutting of timber, and extracting of minerale on Crown 

property. New Brunswick charges 9-rp a ton for coal while Nova Scotia obtains 35rF an 

ounce for gold, 2~ an ounce for silver, and ~~ per long ton of coal. 

The Provinces are completely within their legal rights in charging a 

royalty for the use or consumption of their natural resources. 

(1) As quoted there would defi nitel y appear to be a word missing. 
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Ontario, Manitoba, Saskatchewan, Alberta and British 

Columbia have a Mining Tax Act by which they tax the net profit 

derived from the produce or the mines situated within their provincial 

limi ts. As long as the ir tax conforme 'Wi th the •direct taxation• 

definition, they are free to tax the income or mining companies. 

Quebec is similar to Ontario and Manitoba in that there are no royalt7 

charges and the reve.ae is derived from a duty or mining tax. 

At the present time, all the Provinces witb the esception 

or Quebec, bave signed or are about to sign agreements with the Federal 

Government whereby the taxation rights of the Provinces are •rented• 

to the Federal Government. Tbese agreements vary only in a rew mibor 

points and are for a 5-year period comrnencing April lst, 1952, and 

terminating on March .31st, 1957. These agreements, bowever, do not 

take SJtla:y from the Provinces the rights to impose mining and logging 

taxes and to collect royalties and rentals. 

A) Duties upon Mines 

From the Act 14 Geo.V, Ch • .37, 1925, stems the basis for 

our present Section on Mining Duties. Section 2105a thereof states: 

-From and after the lst of January, 1925, saving the exception 
hereinafter established with respect to asbestos mines, gyery 
mine in the Province or Quebec shall be liable for, and the 
owner, manager, bolder, lassee, occupier or operator or the 
mine, sball pay the following duties: 
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A) Upon annuel profits in excess of' $10,000.00 up to $1,000,000.00 ••• 3% 
B) On the excess ahove $ l,ooo,ooo.oo up to $ 5,000,000.00 ••••••••••• 5% 
c) On the excess above $ 5,ooo,ooo.oo up to $lo,ooo,ooo.oo ••••••.•••• 6% 
D) On the excess above $lo,ooo,ooo.oo up to $15,000,000.00 ........... 7% 
E) On the excess above $15,000,000.00 or a proportional increase of 

1% for each additional $5,000,ooo.oo• 

By the 1880 Act, 43-44 Vict., Ch. 12, Sec. 16, a duty of .3% 

vas pqable on the am:>unt of ore obtained by the person, firm or company 

interested in the ore being developed. 

A duty of 3% on the merchantable value of the products was made 

pqah1e in the case of iron, copper, nickel and cobalt, manganese, anti.li:Dny, 

gold, including alluvial gold, mercury, tin and amiantus mines, while a 

duty of ~ of' the gross weight vas chargeahle on that gold which was 

valued at $18.00 per ounce and on silver (1890, 54 Vict., Ch. 15). 

As to asbestos mines, the duties were higher and for an annual 

profit of up to $500,000.00 a duty of 3% was paid, while on the excess 

above $500,000.00 up to $1,000,000.00 a duty of 5% was payable, and on 

the excess above $1,000,000.00 a duty of e$ was collected. Asbestos 

duties origihal~ (1910, 1 Geo.V, Ch. 17, Sec. 5) were 1eft to the 

discretion of the Mi.ning Inspector who, in imposing the duty, was t.o 

consider the quantity and value of the asbestos produced and deduct what-

ever costa of' extraction and treatment he considered just and reasonab1e. 

Our present law has increased the duty from 3% to 4% on that 

profit in excess of' $10,000.00 but less than $1,000,000.00 and the duty 

now exacted on the amounts above $1,000,000.00 is as follows: 
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On the excess above $l,ooo,ooo.oo up to $2,000,000.00 ••••••• 5% 
On the excess above $2,000,000.00 up to $3,000,000.00 •••.••• 6% 
On the excess above $3,000,000.00 •••••••••••••••••••••••••••?% 

The special taxation clause as to asbestos mines is no longer 

in the law. The Quebec Mlning Act so as to encourage the treatment of 

minerale extracted from provincial lands, has inserted a provision that 

allowe the Lieutenant-Governor in Council to exact from the owner, 

bolder or operator thrice the am:>unt of duties mentioned above if they 

are remved outside the Province to be treated. The same threefold duty 

is payable if the minerale are treated in the Province of Quebec in a 

smelter, mill or refinery, the situation whereof has not been approved 

by the Lieutenant-Governor in Council. This allows the Department to 

investigate the sites chosen and thereby protect the general public. 

It is thought that this legislation was introduced by a large Mining 

Company in the Noranda district so as to put an end to bothersoDt 

actions. 

To simplify the taxation thereof, all mines belonging to 

or controlled by the same indi vi dual or indi viduals are c:onsidered as 

one for the purpose of determining whether or not a liability existe 

for the payment of duties. 

To determine the net annual profit, the operating coste and 

expenses are deducted from the gross annual value of the year' s output 

which is sold, utilized or shipped. 
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Amongst the more important deductions and expenses which 

are allowed are the following: the oost of transporting the output of 

the mine, providing that auch cost is borne by the operator of the mine; 

the working expenses of the mine, including the wages of the employees, 

the coat of the necessary power and ligbt for the operation of the mine, 

mill and plant costa of explosives, insurance depreciation on buildings 

and equipment at a rate not exceeding 15%; the cost of sinking nev 

shafts, making excavations and workings and trenching in or upon the 

mining property, . with a view to operning up or testing for minerale, 

and by discretion of the Lieutenant-Governor in Counci1, a deduction 

for prospecting expanses. There is no allowance for depletion. 

By an amendment to the Act in 1909, 15 Geo.V, Ch. 37, Sec. 

2105c, i t was ordered that no allowance or deduction shal1 be made for 

the cost of new installations or new buildings made or erected during 

the year, nor for depreciation in the value of the mine, by reason or 

exhaustion or partial exhaustion of minerale. 

The duties pqab1e to the Crown become due on the !irst day 

a.fter the close o-r the operator's financial year, and are payable within 

the 5 months immediately following the Bad of such year and these amounts 

due are a privileged claim against the property of the debtor. 

The Quebec Mining Act (Sec. 50) also provides that al1 mining 

land and underground mining concessions so1d, which have not beeD 
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patented on the expiration or the delay or two years, and those the 

letters patent whereor have been issued after the lst or July, 1911, 

are subject to an annual tax of 10~ per acre. This tax is, however, 

remitted if at least $200.00 have been spent in mining work upon the 

concession during the year. 

The Quebec Corporation Tax Act (11 Geo.VI, Ch. 33) imposes 

an annual tax or 7% on the net revenue or all incorporated companies, 

partnerships, business houses and persons contemplated by the Act and 

which have a head office or one office in the Province or which are 

carrying on business therain. The ta:x: is also imposed on the .following 

companies whetber incorporated or not: banks, insurance, loan, navigation, 

telegraph, telephone, express, trali'May, ra:ilway, sleeping and parlour 

car, trust, gas and electric, gasoline, real estate, liquor, brewe:ry 

and tobacco companies. All mining companies which are taxed under the 

Quebec Mining Act (R.S.Q., 1941, Ch. 196) are exempt from the above 

tax but are liable for the tax on paid-up capital and place of business. 

The Quebec Corporation Tax Act imposes on a1l companies, 

including mining companies, unless specifically excepted in the Act, a 

tax on paid-up capital at the rate of one-tenth of J.%. Paragraph 8 d• 

of Section 4 of the Corporation Tax Act, in special cases, allows the 

Lieutenant-Governor in Council, upon the recommendation of the Provincial 

Treasurer, to fix at a sum less than that prescribed by Section 3 of the 
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Act, the tax pa:yable on capital or any company 11being a mining company 

which bas not reacbed the production stage." In virtue of Order-in

Council No. 1499 (the French translation is No. 1592) of October 2nd, 

1947, it was ordered: 

"That the Comptroller of Provincial Revenue be authorized to 
fix the capital tax payable ey all the above-mentioned 
companies according to the following tari:tf: 

Paid-up Capital of $ 10,000.00 to $ 299,999.99 
300,000.00 to 599,999.99 
6oo,ooo.oo to 999,999.99 

1,ooo,ooo.oo to 1,999,999.99 
2,ooo,ooo.oo to 3,ooo,ooo.oo 

Each additional million or fraction thereof •••••••• 

Capital Tex 

$ 5.00 
10.00 
15.00 
20.00 
25.00 

5.00" 

As defined in the Act 11 Geo.VI, 1947, Ch. 33, Sec. 2, 

"Paid-up Capital" means and includes: 

11 a) the paid-up capital stock of the company, comprising 
ordinary and preferred stock; 

b) its surplus and reserve funds except arry reserve for 
ordinary wear and te ar, the creation of which is allowed 
as a charge against revenue under this act; 

c) all indebtedness of the company, whether assumed or undertaken 
by' the company, represented by bonds, m:>rtgages, debentures, 
income bonds, income debentures, liens, notes and any 
security to which the property of the company is subject; 

d) every other indebtedness of a capital nature; 

è) every other undi vided interest or other participating 
interest, in the nature of capital stock such as "units•, 
"trustee shares", or "trustee certificates• and the like.• 
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However, M:tning Companies are permitted to deduct the discount on 

the capital stock. 

B) Tax on Place of Business 

A Place of Business Tax of $50.00 for each place of. business 

in the Cities of Montreal and Quebec and of $25.00 for each place of 

business situated in any other Municipality is levied b,y the Provincial 

Government. However, if' the paid-up capital of the company is under 

$25,000.00, the tax is reduced to $25.00 for each place of business in 

the Cities of M:mtreal and Quebec and $20.00 for each place of business 

in any other MUnicipality. 

The Quebec Authorities presently consider that a Comp~ 

is doing business in the Province of Quebec if there is an employee or 

an agent in the Province. The Company' s representative need not be 

domiciled or a resident of Quebec. As long as the person located in 

Quebec is tax:ed directly, the tax is legal. 

Doing business in this Province means 

•exercising any of the corporate rights, powers or objecte of 
a company or possessing any property in the Province or having 
therein a place of business within the meaning of this J.ct11 • 

C) SaJ.es Tax 

The Provincial Sales Tax PS\Y'&ble b,y producing Mining Companies 

and non-producing Mining Companies differ. The Provincial Sales Tax is 

presently 2% of the purchase priee. Producing Mining Companies wbich are 

selling and delivering in the Province as well as outside the Province 
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ot Quebec pq the Provincial Sales Tax on purchases made f'or their own 

use or consumption on the proportion of' their sales or deliveries in 

the Province to the total sales of' their establishments situated in 

the Province. This proportion is never le ss than 2f$. 

Order-in-Council No. 461, dated May 5th, 1949, states: 

"For the purpose of establishing the above proportion, the 
following rules must be f'ollowed: 

(1) When a sale is made to a purehaser domiciled in the 
Province, with stipulation that the delivery will be 
made outside the Province, this sale is considered as 
a sale made within the Province; 

(2) When a sale is made to a purchaser domiciled outside the 
Province, with stipulation that the delivery will be made 
in the Province, this sale is considered as a sale made 
within the Province; 

(3) When a sale is made to the Dominion Govermœnt, to a Crown 
Company, to a company controlled by the Dominion Gover:mœnt 
or to any agency of' the Dominion Government, the sale is 
considered as a sale made wi thin the Province. The sale 
of gold bullion to the Dominion Government is considered 
as made outside the Province, as long as mining companies 
shall be obliged to sell this metal to the Dominion 
Government. This provision comas into force as from the 
28th February, 1945; 

(4) 'When a sale is made F.O.B. Quebec to outside companies, 
and when the marchandise is shipped witbout the Province, 
this sale is considered as a sale made without the Province, 
even if' the contract of sale it made wi thin the Province; 

( 5) When a sale is made to a subsidiary compauy selling only 
the products manufactured by its parent or principal Compauy, 
this sale is considered as a sale made without the Province, 
if' the marchandise is shipped without the Province.• 
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Non-producing Mining Companies are those companies which 

have not reached the stage of production for the market at the expiration 

or their last fiscal year ended on or before April lst and they may pgr 

the tax on purchases made for their own use or consumption on a fixed 

basis of 20% of the value of such purchases. 

Companies which are operated as subsidiaries of mining 

companies are completely separate entities from a Sales Tax viewpoint 

and must file a separate return. For the purpose of the Sales Tax Act, 

a "subsidiary company" me ans a company of which mre than 50% of the 

issued share capital is held by a parent company or of which 50% of the 

voting power is in the hands of the parent company, or a company of 

which the parent company has power directly or indirectly to appoint 

the majority of directors. A list of mveables exempted from the sales 

tax is contained in the Retail Sales Tax Act. 

D) ~icipal Va].uation of Taxable Mining Property 

In valuing taxable property in a municipali ty where there 

is land containing mines which are being worked, the assessors must 

value auch real estate without regard to the increased value caused by 

the existence of the mines or minerals, etc. ; but no such n:d.ning property, 

even if on the surface :may, however, be subject to taxation during the 

first 5 years from the comaencement of such working or from the resumption 

a:fter a discontinuance of five consecutive years (Sec. 226, Quebec Mining Act). 
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gECTION 2 - DOMINION TAX LEGISLATION UP TO 1953 

In general, the income taxed is determined in accordance 

with generally accepted acoounting principles governing the calculation 

of net protlit. In this oonnection, however, expenditures not made for 

the purpose of earning incoœ, capital outl&\Vs, am:>u..."'lts transrerred or 

credited to a reserve, except for a reasonable reserve for bad debts 

or as a reserve for depreciation as allowed under the Act, are not 

generally considered as deductible coste. 

In 1949, the tax rates for corporations were establisbed 

at 10% on the first $10,000.00 of tamble income and $1,000.00 plus 

33% on the excess of taxable incoxœ over $10,000.00. In 1950, these 

rates were increased to 15% and 38% and applied to those profits earned 

af'ter September lat, 1950, and in 1951, the 38% was increased by means 

of a 20% surtax to 45.6% on profits earned af'ter December 31st, 1950. 

In 1952, the rate was: 

a) 20% of the aiiK)unt taxable, if the am:>unt taxable did not 

exceed $10,000.00 and 

b) $2,000.00 plus 50% of the aiOOunt by which the 8IOOUnt taxable 

exceeds $lo,ooo.oo, if the am:mnt taxable exceeds $lo,ooo.oo. 

A 2% Old Age Security Tax is to be added to the above for the year 1952. 
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A) 3-Year Tax Exemption for New Mines 

rr (1) 

Section 74 of the Act reads as fo11ows: 

Where a corporation estab1ishes that a mine was 
(a) a metalliferous mine, or 
(b) an industrial mineral mine certified by the 

:V.d.nister of Mines and Technical Surveys to have 
been operating on mineral deposi ts (other than 
bedded deposits except sylvite), 

that came into production of ore prior to the end of 

\_ 

the 1955 calendar year, income derived from the operation 
of the mine during the period of 36 months commencing 
with the day on which the mine came into production 
shall, subject to prescribed conditions, not be included 
in computing the income of the corporation. 

(2) In this section, "production• means production in reason
ahle commercial quantities." 

The above 3-year period becomes in practice a Jt year period 

for the Department considera the mine in question as "coming into 

production of ore in commercial quantities• on a date not exceeding 

six mmths after the day when commercial milling operations are started 

at the mine, or, if the ore is not processed at the mine, six m:>nths 

after the date when the mine commences to ship ore. 

The prescribed conditions are: 

1) The corporation shall maintain separate accounting records 

of the mine: 

a) for a period from the conm:encement of operation of the 

mine by the corporation to the day before that on which the 

mine came into production, and 
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b) for each fiscal year of the corporation which includes a part 

of the .36 mnths beginning with the day the mine came into 

production; 

2) If the operation of the mine was the only business carried on 

by the corporation on the day before that on which the mine 

came into production, the corporation shall end its fiscal 

yea:r and close its books of accounts as of that dq; 

.3) If (2) above, does not apply, the corporation shall close its 

accounting records in respect of the mine at a date .36 mnths 

after the day the mine came into production, and 

4) The corporation shall file a return in duplicate with the 

Minister of National Revenue on Form T-.351 entitled, "Application 

for Exemption of Mines•. 

The dividende paid by a l-'lining Company are always taxable 

in come except in the bands of a Canadian Company wben recei ved from a 

Canadian Company. 

B) Prospectors' Exemgtions 

The Income Tax Act was amended on June .30th, 1950 (1950 Statutes, 

Chap. 40) , so as to exempt f'rom income tax certain am:>unts recei ved by 

the Prospectors or those persona who f'inanced the Prospectors: 
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"Resolved - That for the 1949 and subsequent taxation years, 
there shall not be included in computing amounts in consider
ation for mining properties by Prospectors who bave prospected, 
explored or developed the properties, or by persona who have 
financed Prospectors to do so, other than persona who carry 
on the business of dealing witb the public in ebares or 
securities or who dispose of the shares after carrying on a 
campaign to sell them to the public. 11 

In Canada, the Government bas never taxed the Prospectore 

on any profite made as a result of their selling their mining properties; 

C.C.H. Canadian Tax Reporter, Sec. 13-865, states: 

11Prior to the enactmant of this section there was no statutory 
provision relating to income derived by Prospectors, their 
associates and employere from the sale of mi.ning properties or 
of shares of a corporation received in consideration for mining 
properties disposed of to auch corporation, However, the practice 
of the Income Tax Departmant under the Income War Tax Act bas 
been to consider profits from such sales as capital gains which 
are not subject to tax. A 1941 ruling under the Incozœ War 
Tax Act described the exemption in some detail. The Minister 
of Finance said in the Ho use on the 18th May (Hansard, page 2630) 
"There is no intention in this section to change in any way the 
practice which haj prevailed since 194111 • This treatment in 
effect afforded exemption from tax to a particular class of 
taxpayer to which it was desired to offer an incentive, since 
under the general law such proceeds might ordinarllf have been 
considered to be taxable income.• 

In was however beld in MCDonough vs Minister o~ National 

Revenue (49 D. T. C. ) , that where a Pro spector, in virtue of an agreement, 

purchased sharee in a Mining Company which was the amalgamation of otber 

Mi.ning Companies which he later sold at a profit, the profit was taxable, 

since he bad to sell the shares to collect tàe purchase priee. It was 

decided that the profit did not arise from his own capital investment 
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and that what he was doing could be termed as business. Sections 73B (2), 

7.3B (3) and 7.3B (4) of the Act raad as follows: 

•Sec. 73B (2) - An am:>unt that would otherwise be included in 
computing the income of an individual for a taxation 
year shall not be included in computing his income 
for the year if it is the consideration for 
(a) a mining property or interest therein acquired 
by him as a result of his efforts as a prospector 
either alone or with others, or 
(b) shares of the capital stock or a corporation 
received by bim in consideration for property 
described in paragraph (a) that he bas disposed o! 
to the corporation. 

Sec. 73B (3) - An amount that would otherwise be included in 
computing the income for a taxation year of a person who 
bad, either under an arrangement with the prospecter 
made before the prospecting, exploration or develop
ment work or as employer or the prospecter, advanced 
mney for, or paid part or all of, the expanses of 
prospecting or exploring for minerale or of developing 
a property for minerals, shall not be included in 
computing his in come for the year if i t is the 
consideration for 
(a) an interest in a mining property acquired under 
the arrangement under which he made the advance or 
paid the expanses, or, if the prospecter was his 
employee, acquired by bim through the employee' s 
efforts, or 
(b) shares of the capital stock of a corporation 
received b,r bim in consideration ~or property described 
in paragraph (a) that be bas disposed or to the 
corporation. 

Sec. 73B (4) - Paragraph (b) of subsection two and paragraph (b) of 
subsection three do not apply: 
(a) in the case of a person who disposes of the 
shares after carrying on a campaign to sell shares 
of the corporation to the public, or 
(b) to shares acquired by the exercise of an option 
to purchase shares received as consideration for 
property described in paragraph (a) of subsection two 
or paragraph (a) of subsection three.• 
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If the Prospecter is working for a MLning Company, the 

terms of his contract will have to be dra.fted so as to satisfy the 

dictates of Sec. 73B (2). The exemption also applies to the person 

who has advanced liDney for or paid part or all of the expenses of 

prospecting or exploring for minerale or developing a property for 

minerale. Amounts received in consideration for 

a) an interest in a mining property acquired by such employer 

through the employee 1 s efforts, or 

b) in consideration for shares of a corporation which were in 

turn received by him in consideration for auch a property 

are excluded from his incoiœ. 

A corporation or an indi vi dual can be the financial backer of the 

Prospector, while a corporation cannot be a Prospector. Sec. lû-225_, 

C.C.H. Canadian Tax Reporter, page ll50, states the following: 

"Prospecting for mineral claims is a full-time occupation, 
and one might imagine that the administration would be 
justified in holding a Prospector assessable on the profits 
he derived from his occupation. But Prospectors have never 
been tax:eà in Canada or any profite or gains dari ved from 
discovering and selling mineral. claims or mineral. leases.• 

C) Deductions 

I - Prospecting. Exploration and Development Expanses 

A company whose principle business is that of mini ng or exploring 

for minerale may deduct, in computing its i ncome for a taxation year, 

the lesaer of 
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a) all prospecting, exploration and development expanses incurred 

by it directly or indirectly, in searching for minerale in 

Canada 

1) during the taxation year, and 

2) during previous taxation years, to the extent they were 

not deductible in computing in come for a previous year, or 

b) the total expenses up to an BliDunt equa.l to its income for the 

current fiscal year 

1) if no deduction were allowed for depreciation, and 

2) if no deduction were allowed under this subsection, minus 

the deduction allowed in respect of dividende received 

C from otber companies; if 

c 

i) it hae filed certified statements of auch expenditures, 

and 

ii) it has satisfied the Minister that it has been active4" 

engaged in prospecting and exploring for minerale in 

Canada by means of quali.fied persona and has incurred 

the expenditures for sucb paupose. 

The above provisions as drafted do not apply to individuals but 

only to corporations whose principle business is that of mining or 

exploring for minerale. 
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In American M9tal Co. of Canada Ltd. vs V.dnister of National 

revenue, 1952, C.C.H. Dominion Tax Cases, page 1180, it was held that 

a company, who purchased and sold minerals valued at well over $40,000,000.00 

per year and whose exploration business was at all times of a minor 

nature, could not deduct a certain portion of its exploration expenses. 

The General Tax Rate for 1952 on corporations is 2f1/, on the 

first $10,000.00 of taxable incozœ and 5~ on the taxable incoœ over 

$101 000.00. To the above must be added for the year 1952, an Old Age 

Security Tax of zJ, on the taxable income of corporations under Part l 

of the Act. The tax is charged against the income which 'IDiq be defined 

as the net profit realized from production plus the net income from 

other sources including dividende, rentals, interest, etc. All ex

penditures incurred in the obtaining of the income are deducted from 

the gross income of the company. Deductions for depreciation, depletion, 

pre-production expanses, and a portion of the taxes on income for the 

year paid to a Province or funicipality upon mining operations develop

ment are also allowed. 

It was held in the case of Pickle Croùlll Gold Mines Limited 

vs Hinister of National Revenue, 1953 D.T.C., that where the appellent, 

a Mi.ning Company, had purchased as sets from another Mining Company who 

in turn had purchased these assets from a third Company which had no 

connection wi th the appellant Company, that the appellant had no right 

to claim as an expendi ture the am:>unt set up by the third Company for 
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development and exploration expenses as the connection between it and 

the third 8ompa.n:y who had incurred the expendi tures was too rem:> te. 

II - Depreciation 

Buildings, plant and equipment were allowed a depreciation 

of up to 15% of the oost per annum under the Income W'ar Ta:x: .lot. This 

rate has been increased for tbose buildings purchased or built for the 

purpose of producing income from the mine (tho se buildings that are 

not on the mines are excluded) and are depreciated at a rate of up to 

30% of the tmdepreciated capital cost. l'.d.ning ma.chinery and equipment 

are also depreciated at the rate of up to 3($. However, machinery 

and equipment situated in a refinery cannat be written off at m:>re than 

2CJI,. A refinery is not classed as a mine building and is to be written 

off at a rate not exceeding 5% if it is built of brick or stone and at 

a rate not exceeding 10% if it is of fraJDe construction. UJXler the 

Income War Ta:x: Act, depreciation was on a straight line basis, while 

under the Income Ta:x: Act it is on a diminishing balance basis. 

III - Pre-Production Expenses 

A taxpayer ~ deduct from the income received during the 

year an am:>unt up to 25% of the aggregate of the pre-production expenses 

incurred before the mine came into production. This deduction applies 

to coal, base or precious metal mines or an industrial mineral mine -
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non-bedded deposits. The 25% deduction is calculated on the total 

pre-production expanses and can be fully written orr. 

The expanses allowed do not include: 

a) the cast of properties subject to an allowance for depreciation, 

and 

b) any expanse charged against the income of the taxpayer in the year 

of expenditures, and 

c) the cost of a leasehold interest. 

IV - Depletion 

Mining Companies in Quebec as in the other Provinces are 

subject to the same federal taxes as other Canadian Companies, but they 

are_ granted specifie deductions from income for depletion due to the 

fact that the profits result from the gradual exhaustion of a natural 

re source. 

John G. l.fcDonald, in his article, Preferentia1 Taxation 

of the Natural Resou.rces Industries in Canada (1), states a 

IIWb.en the owner of an interest in a mine or an oil vell receives a 
return on his investment, in the .form or profit, dividend or ether
wise, a portion of' bis receipt representa conventional profit and 
the remainder is a partial refund of bis original capital. This 
follows from the apparent fact that the source of his revenue is 
exhaustible. Accordingly, the equities of taxation require that 
gross income derived from such source be subject to an appropriate 
deduction designed to permtt recoupment of capital by the taxpayer. 
Since 1917 this bas been done. The means of its accomplishment bas 
been the depletion allowance, and the :zœthod of its accomplish:zœnt 

(1) •The Canadian Bar Review", February 1952, page 119. 
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has been the percentage of net income deduction without limitation 
to capital cost. Although nost industrial. taxpeyers pq approx:i.mately 
one half of their net income to the government each year, the natural 
resources industries are entitled to a perennial percentage deddction 
from net income before computation of tsx." 

Depletion is allowed b.1 the Federal Government so as to co~ 

pensate for the 1oss suffered ey the mine physically every year as the 

result of its being worked. Depletion is deducted atter allowing for 

all operating costs, depreciation, prospecting expenditures, pre-

production expanses. 

In virtue of the 1946 Statute, Ch. 44, Sec. 4 (1), provisions 

were made to replace the administration's right to settle depletion 

allowances. As a result, base and previous metal mines were allowed a 

33-~3% depletion on net profits. In 1948, an annual depletion of 

33-~3% was granted for industrial minerais found in non-bedded deposits. 

The present depletion rate allowed to base metal and precious 

metal mines, gold mines excepted, and industrial mineral mines operating 

in non-bedded deposits is 33-~3% of the profits for the year attributable 

to the production of metals 7 minerale. Mines whose output is 7($ or 

:roore from gold :JD.q, instead or the 33-l/J% deduction allowed to other mines, 

deduct the greater of 

a) 4C$ of the net prof'i ts from the sale of' metals, or 

b) $4.00 per ounce of gold produced in the year. 

In the case of coal mines, the deduction allowed is 10~ per ton 

of co al mined in the taxation year. 
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For industrial mineral mines (except coal mines), in respect 

of which the lv.iinister or 16.nes bas not certii'ied the mine is contained 

in a non-bedded deposit, the aDDunt clain:ed in respect or the capital 

coat of the mine may not exceed the ai!Dunt computed on the basis or a 

rate per unit or mineral mined in the taxation year. The operator 

may deduct for depletion an amount sufficient to permit the recovery 

ot the capital cost of the mining property or right less residual value 

over the productive life or the deposit, i.e. the allowance in respect 

or eacb fiscal period will be determined by dividing the capital oost 

or the mining property or right, less residual value, by the total 

number or uni ts or co~rcially mi.nerable mate rial indicated as 

c contained in the property and applying the rate per unit thus obtained 

to the units produced in the fiscal period under consideration. Ir the 

number of Wlits or commercially minerable material in the deposit varies 

from the estimate originally submi.tted, the unit rate may be adjusted 

with the permission of the Minister of National Revenue. In sma1l 

cases, vhere inf'ormation is ob'hdnable only 'W'ith great dif'.ficulty, the 

Company may claim a deduction for a tax year of $100.00 or the full 

amount received from the sale or the minerale, whichever is the sma.ller. 

V - Otb!r Deductions 

The Province of Quebec imposes a corporation income tax of 7% 

on corporations wbich are doing business within its boundaries and which 
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is not considered as a deductible item under the Federal Act. 

From the tax of 20% and 50% paid to the Federal Government 

as a Corporation Tax, an am::>unt of up to 5% of the Company' s income 

earned in Quebec may be deducted from the Federal Tax by Quebec 

companies. With the exception of this 5% credit and a few other exemptions 

laid down by regulations auch as capital stock and place of business 

taxes, no other am:mnts paid in satisfaction of provincial taxes are 

deductible. However, Mining and logging Companies are an exception 

to this rule (Sec. ll, Sub-sec. 1, par. (n) • 

VI - Taxes paid by a Mi.ning Company to the Government of a Province 
on income derived from 11ining Operations are deductible within 
certain li m1 ts. 

In virtue of regulations issued under the above (Part VII 

Sec. 700), a Mi.ning or Logging Company may deduct from its income tbat 

proportion of the total provincial i..Ylcome tax or mu.nicipal tax paid in 

lieu of property tax that the Mining or logging income is to the total 

income on which such taxes were paid. 

The term "Income derived from Mining Operations", used above, 

me ans the net profit or gain deri ved or deemed to have be en deri ved .from 

mining operations by a person engaged the rein wi th or wi tho ut an allowance 

in respect of depletion and i.f' such a person receives net profits or 

gain from sources other than mining operations either by reason of the 

carrying on by him of the processing of mineral ore extracted by him or 
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otherwise, the net profit or gain to be deemed to have been derived b.1 

him from mining operations shall not exceed that portion of the total 

net profit or gain received by himfrom all sources, determined b.1 

deducting from the said total: 

1) returns from investments (dividende, interest, etc.); 

2) profits or gain derived from any business other than mining 

and the processing and sale of mineral ores or products produced 

therefrom; 

.3) an amount equal to 8% of the capital invested in treatment, 

plant buildings, works and improvements, etc. This deduction, 

however, not to exceed 65% of the profits remaining after 

deducting am:mnts specified in sub-paragraphs 1 and 2. In the 

case of Mining Companies or inùividuals who mine and smelt 

mineral ores from which metals other than gold, silver or platinum 

or reoovered in amounts exceeding in value 5% of the total value 

of the metals reoovered, the amount deductible shall not be less 

than the following proportion of the profits remaining daducting 

the amounts specified under sub-paragraphs 1 and 2 above: 

a) where both oopper and nickel are recovered, eaoh 
in amounts greater than 5% of the total value of 
metal recovered ••.•••••••••••.•••••••••••••••••••• 40% 

b) where both lead and zinc are reoovered, each in 
amounts greater than 5% of the total value of 
lDetal. recovered . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . .30% 
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c) where both copper and zinc are recovered, each 
in 8DDW1ts greater than 5% of the total value 
of metal recovered ••••••••••••••••••••••••••••• 20% 

d) in other cases •.........••...••..•.••••.••.•••• 15% 

VII - Shareho1ders' Dep1etion Allowance on Mining Dividende 

Sec. 11 (2) of the Act allows the shareholders of a Mining 

Company, resident in Canada, who receive dividends from a Company 

carrying on business in Canada, the income from which include mineral 

profits, a deduction of from 10% to 20% depending on the proportion 

of the mineral profits of the Compa.ny. •Mineral Pro fi ts• include 

dividende received by the Company from other companies, the mineral 

profits of which are not less than 75% of their income. 

As to non-resident individuals or companies (other than parent 

companies), a tax of 15% is imposed and collected at the source on all 

dividends and a tax of 15% is also collected on a1l royalties paid 

to the above individuals and companies in respect to the use of 

property (other than real estate) in Canada. In both cases, there is 

no allowance for depletion. 

SECTION 3 - DOMINION TAX ŒGIS1ATION FOR 1953 

The Mining Industry will profit from the recently proposed 

amendments to the Income Tax Act. The corporation tax rate as proposed 

has been reduced for the year 1953 from 20% on the first $10,000.00 and 
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50% on the excess to 18% on the f'irst $20,000.00 and 47% on the excess. 

The 2$ Old Age Securi ty Tax is to be added to the above. The special 

allowances granted l1ining and Oil Companies for exploration expenses, 

new mine development, etc. are to be extended to include the 1956 

taxation year. Mi.ning Companies are also allowed to deduct oil or 

gas exploration expanses and bonus payments made to a Government for 

unproducti ve leases in the year of' the abandonment of' the lease. The 

above oil or gas deductions seem to favor the Mining Companies which 

are presently investing f'unds in oil or gas lande. 

As suggested, Sec. 37~ sub-sec. 1 of the Act is amended so 

as to allow the Quebec Corporations to deduct 7% of their taxable income 

earned in the Province instead of the previous 5%. This credit, however, 

applies to taxes paid on incoxœ earned wi thin the Province and this 

apparent advantage will depend on whether the Quebec Government decides 

to tax all prof'i ts of companies wi th a head office in Que bec or only 

the profits earned in the Province. The above 7% credit, however, does 

not apply to Hining and logging Companies which are not paying the 

ordinary corporation tax. These Companies shall remain at the 5% 

credit rate but they are allowed to deduct as expanses the total taxes 

paid to the Provincial Government • 
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