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SUMMARY 
1 
/ 

/ 

(' 

') 

In spite of a restrictive de jure regime, international air 

charter transportation has developed as a mode of air transport 

of major economic importance, carrying 38% bof the air traff.ic 

volume within Europe and close il,to 30% on "the North Atlany-c 

routes. 

Charter air transportation has also a signiflcant social function 

in that it allows a group of people whidn'ot,herwise would not 

have been ie, a position to travel, to take advantage of sueh 
j, 

low-cost air transportation. " 

This thesis makes a study of the regulatory regime that has 

govemed air charter transportation, 'sinee ~hart~r flights have . , 
been operated on a comercially sueeesstul ~asis: it ana~yzes 

thé advantages.aDd·drawbacks of t~e diffarent re~ulatory approaches 
• . A. 

", to international air" ehar~~ transportation, -unilateral, bilateJ:al 

~,'..; and multilateral-, and gives some needed suggestions for a 

balaneecl reaulatory' framework. 

" 

'. 
• ft, 
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SmtMAlRE 

. ' 
Malgré les restrictions juridiques, les vols no~isés fntcr- . 

nationaux se sont dévelopés COIlUl1C un moyen de' transport ,,{-rien 

econo,!,iquement important. En Europe les vols noU sés comptent 
.... 

pour 38% du volume de la circulation aérienne ~~proche de 
, 

30% sur les routes de l'Atlantique du Nord. 
'" - 1" 

Le transport aérien nolisé a aussi une import,lIltc fonctillll 

" . 
-. sociale; en ~e qU'il permet il un groupe de pcrsonncR (jui nc 

s'aventuralt pa, autrement, de voyager à bon marché. 

Cette thèse étudie ,le regime regulatoire du transport.aéri~n 

nol!;é depuis qu'il est en ppér:ttiol\ surl!Unc.: ba&1il Comnll~~C. 
. 

. EI~a1yse les avantages et désavantages des systèmes de c 

. "-./ 

r~glèDlents t-~ilateraIJ b,~lat~ral et multilateral-, qui 

r'81s~ent sur le plan international lé transport aérien nolisé 
... 
et elle fai~ quelques susgestione, pou~un cadre de 

rigléments équilibrE. 

• 
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INTIWDUCTION 
) 

Air charter transportation is that mode of air trans~ort wh~re the entire 
l 

( 
capacity of an Ireraft Is ehartered. This results in full or nea~-fUll 

flights and tqe by produces the lowest per passenger cost and the maximum 

utilization of the airerait. 

Scheduled service air transportation offers regular and dependably frequent 

services, providing extensive flexibility in length of stay, and maintaitis 

wo7ld-w1de routes, including to area~ of low traffic volume. 

The~e two transport form_~lae are entirely differen~ from the legal and 

ecoDomic point of view, in terms of what they have to offer as weIl as 

the economic cons,equencesll 

• 

Regulations, governing charter operations, have, througQ the years, 

restricted the scope of ~hi8 type of operation. Through_these restrictions 
1 

80vernments meànt to prevent charter operations from impairingsc~eduled 
, 

~ se~vices by diverting traffic from them. • 
Chapter 1 of this thesis will deal with the charter concept in general and , . 

witb ,the impairment question in particular • 

Chapter II will deal with the regulatory framework, by which charter 

operatio~ are governed. 

~~.tenaive evaluation will be given of article 5 of the Chicago Con­.. 
8cbeduled operations and t~e impact this article 

t> 

unilateral g6Yernment regulatioD$ of the lCAO memher states. . 
paragrap,\ of the s.ond 

acheduled air service, as 

• 

. ... :-

chapter analyzes ~~e definition of ~ Internatftnal 

tt was drafted by '~h~ 1CAO Counc~in 1952, and 
" 

\ 

1 

" / 

~I 
r . 
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~ 
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the further attempts that were made ta improve this dèfinition. 
, 

Abortive as these attempts were, they were stopped altogether in.1955, 

ta create an oppartunity for further practical action and for liberalization 

of the existing charter regulations. The result was the conclusion of 

a regional MUltilateral agreement, governing charter operations within 

Europe. The agreement is usual1y'referred to as the Paris Agreeme6t. 

This,chapter a190 tries ta give an evaluation of the distinction between 

scheduleq and charter, services, whicb~is mainly needed ror regulatory 
• 1 

purpoyes, and will suggest some criteria that re~resent a closer ~ 

approximation to reality .. \ 

( .. . 
Where scheduled air service operations are governed by biiateral air 

transport agreements, charte~ services, to dtte, ar: mainly regulated by 

unilateral government regulations. 

A few bilateral arrangements, governing charter operations, have recently 

be~ ~oncluded b'etween the Unit~d States ànd a numb;r of Europe~un~~ies. ~ 

The US i9 still in favor of a bilateral approach to the regulat10n o~ 
charters, while the European Civi\ Aviation Conference(ECAC) fa~ors a 

f ' 
multilateral approach • 

. ~apter I~ will pay attention to the origin of the unilateral regulatory, 
'""l' ,1 t 

s~ctbre, and d~scribe the evolution towarda a tillateral ap,proach. It will 

attempi,~o give som~olutions'on a multilateral level. .~ 
... 

Although the suhject of chatter air fares would be on its place in this 

~aPter, \t:he mUlti,de of receat deyelopments :f,ft thls field, warrants 

a separa te chapter dedicated to this subject.Chapter V will give a survey 

of the m09~ important events and wili sugg~st a solution that will enhance 

• 
the V'iability of the charter .. dndustry ~d prevent belOW cost operations • 

~, 

• 
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Chapt~r IV will deal with t~e three most ifuportant forms of charter air 

transportation: ~ffinity Charters, ~dvance Booking Charters and Inclusive 

Tour Chart'ers. Each ...... of the three paragraphs of this chapter gives a his­

torieal backl~und. both factual and regulatory, describes the importance 

of the three mod~8 in specifie markets, analyzes the existing regulations . 
and gives suggestions and solutions where necessary. 

In cCltlloquial language, the term "non scheduled" has been replaced by 

the term "charter". 

In regulatory language the térm"non acheduled" is, however, still wldely 
v 

used. The difference be~een the two terma is mainly of a polltical nature. 

The term charter is a prl~ate law tenu, which refers to the contract 

between the air carrier and the charterer. 

The term non scheduled ls a public law term, making a negative. comparison 

with what iS.known as scheduled services. 

Since the"non 8cheduledne8B'~ of charter operations has ceased to be a 
o ' 

. - lj 
workable criterion for 8uch opetations, this thesis will use the te~ 

''n-on scheduled" on1y' in refe,l'ence to the time when charter operations 
.j 

were truly non scheduled. ' • 
J 

, '. ' /-

• 

" . 
~ , 

, F, 
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Chapter l CHARTERS • 
.. . • 

Paragraph l The Term "Charter". 

, 
'The' tè-rm "charter" appears in a large number of regulatory en.actments, 

predominantly English and American. 

--~Its origin in American regulatory language is said to have been the .. 
mention made in the Air Commerce Regulations of 1934, that authority to 

perform "special charter tiips" was an incidenta1 right of such airlines 

as had secured an air1ine certificate for conduc~lng scheduled operations 
... 

of passenger air trans~ortation~ The term caQ now be found in the mandates 

of power given to the United States Civil Aeronautics B?ard (CAB) in the 

Federal Aviation Act of 1958 (1). 

" ---Furthermore, it ls found in a number of US ~egu1atlons pr~ulgatèd 
, ' 

, ) 

purstiant to" tlls Act (2), as well as some European decrees bearing on 

1iceps/ng questions. -nus, "charter companies" were ref~rred to in the former 
.~ 

directives to the British Air Transport Advisoq Co~éil, (3). 

The tem "charter service" wu introduced as one of. th~ n~ions of' the 

1. Section 401.e: Any ca~rier may take charter trips •••• under regu~atio~ 
prescribed by the Board • 

. 
2. CFR 14 Part ·aG7~rch 1951; CYR 14 Part 212. 12 Aug. 1958; CFR 14 

Part 295, 26 May 19~ CFR f4 Part 3728,_ 27 Sept. 1972; CFR 14 Part 378 
"5 Jan. 1965; cn 14 Part 373, 14"Ju1y 1974; CFk 14 Part' 369, 18 June. 1974., 

.. • ~.r " " " ' 

3. Directive of 26 September 1950,. Part II, 4 ••• apllications by Independent 
opératore (charter companies); also in Part III,5. a 

", 

" 

'. 
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British Civil Aviation (Licensing) Regulations of 1960 . 

. The British Civil Aviation Act of 1971 gives a definition ~ a~éharter --' 

flight: 

liA charter fÜght me ans a fli.ght in respect of which the 
<~ro1r~ing conditions are satisfied: 

(a)a11 the accomodation on the aircraft which is occupied 
by passengers or cargo has been sold to one or more 
charterers for resa1e-

(b)in the case of a flight for 'the carriage of passengers 
th~ operator has made available not fewer than 10 seats 
to each charterer, provided <that this shall net apply to'/ 
a service for the carriage only of ships crews, in~luding 

5 

masters. their baggage and parts or equipment for ships (4). 

---The Ordinances of the Westa~ Allies for occupied Germany spoke about 

"Das Chartern von Luftfahrzeugen" (5). 

---In the IATA res~lutions the term "charter" i8 in ample evidence, one 

resolution, n~~ 045, being exclusively devoted to charter matters (6). 
// 

---In most non-English speaking countries the term has found its way ~nly 

into the spoken language, not into the regulatory language. 

Regulatory provisions in those countries usually use the equivalent of 

the ob~olete term "non scheduled". 

~ charter transportation is that mode 6f air transport where the entire 
~ 

capacity of an aireraft 18 ehartèredT Thls'yesults ln full or near l~ll 

f1ights, and thereby produces thé lowest per-passenger cost and the maxi-

? 
/' 

4. Civil Aviation Authority Official Record. Air Transport Licensing Notices 
Schedule l, published by the Authority on 25 October 197]. 

5. Art. 6 of Durchfuhrüngsverordn~ug Nr 12 (Luftfahrt) zu dem Gesetz Nr 24 
der Al1i4erten Rohen Kommission V9n 30. Marz 1950, promulgated 31 August 
1950 and art. 5 of its Ne aS8ung of 23 Jan. 1951. 

6. IAIA resolution 045 will be 

paragraph 1. 

in chapt~r IV. 

.-« 

\ 1 
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mum uti11zation of the aircraft. Generally, a charter pa5senger pays one 

haH of that whicla, his counterpart pa.ys on a scheduled flight. 

S'cheduled services offer regular and depena.ably frequent services, pro-

vide extensiv~ flexibility in length of stay and maintain worid wide routes 

including routes to areas of low traffic volume. Scheduled service i5 pro-

vided to smaii cHies as weIl as large, in season and out of season, when . , 
traffic demand is low as weIl as when it is high, and over economically 

viable as weIl as "loss" routes. 

r 
Charter service i8 provided only where and when there is de~and. 

The charter opetators cater to that segment of the public that wants the 

lowest-possible-cost air transport service, to those people who are willing 

to forego the luxury of scheduled air transport and accep t the more res tfric-

tive type operation of charter transport, in that they are rè'quired eitther 

to be a member of a club, or association or to bO'ok alld pay their transf 

portation in advance. 

-'-J! 

~, In the case of scheduled serv1ce$, the loadfactor aChieled i8 the ulti-
, u 

mate arhiter of the carrier's cost of pperating an~'ultimately of its yi~l~. 

I~charter service, hy its nature, this cost variable ia subatantially <-
, .. 

eliminat~d and as a resuit the potential efficiency of an aircraf~ cau • 
/ 1" 

reliab,ly be passed on to the crs~~/ ) 

'/ 
Charter serv.Vces are viewed upon/boih in a positive and in a negative 

" '/ 
manner. / / 

/ 
!ts positive function)i~eome8 clear when on~ considers its specifie per-

formances. Ch f11ght,s perform a number of specialist types of jobs 

~, :. 

.. 
). 
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which could not be 'satisfactorily or could not be performed at aIl by 
;' 

any existing scheduled service. 

ICAO's Air Transport Committee, in a report to the Council in 1953, 

formulated it as follows: 

.. The main function, of non scheduled transport services is in 
fact supplemen~al to, rath~r than competitive with the work 
of the scheduled air services. In the transport field, non 
scheduled services perform an important experimental function 
8S with new types of load (for example carrying motor cars), ) 
or new types o{, operation (for example "alI-inclusive" tours), ( 

'or new types of aircraft (for example helicopters used to trans­
port equipment and personnel in inaccessable c;levelopment 
projects) .' •••• Non scheduled air ~ansport services also give 
an opportunity to make new aviation~ firms to start in the 
air transport field. The following is an illustrative list of 
special transport tasks performed by non scheduled service~~ 

1) Off-~oute, door-to-door transportation; 
2) Satisfying very infrequent or seasonal transportation demands; 
3) Carrying special kinds of load~ too large qr inconvenient or 

troublesome for scheduled services; 
4) Transportation in which the aireraft stays with its passengers 

tm>ughout the itinerarY\ .for greater speed or convenience; 
5) Transportation for emergenciesj 
6) Transportation where extra services are given by the operator 

(e.g. t~e services of a guide for sporting trips); 
1) Special 1uxury transportation; 
8) The carriage of a group of people who ",ish to travel together 

and cOu Id not do so on a scheduled service; 
9) the delive~ of aircraft by air (which may alternatively be 

è:onsidered' as "ai1:",ork"); " 
10) 

Il) 

the carriage of special. groups' (e.g. teams, ship 'a crewa) 
between places a~rved only indirectly and w1th many changes 
by sc~eduled air services; 
Cheap transportation of special types of passengers ",ho are 
prepared to fly when space 1s available t th us. producing high 
loadfactors (e.g. emigrants).(7) 

lt may be noted also that non scheduled flights generally 
bring substantial adv~'a8es of some kind to th~ countries 
they serve. Tourists, special types of trade, indus trial ex­
perts. spare parts for .;l.DlPortant machines, seasonal supply of 
labor, immigrants, are typical of loads brought,to countries 
by non schedu!ed air services ta the advantage of those countries. 

7. Draft report to the ICAO Counc!! by the chainnan ot ~he Air Transport 
Committee: Prospects of and methods of further intemation'al agreement on 
comœerdal rights in internatio~al air transportation:"--Non Scheduled Air. 
:rransport Operations. AT./WP 311 at 9 of 23 s ebruary 1953. ". 

li 

) 
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A negatiye attitude towards the Charter "Phenomenan has been ~s\;~med c~iefly 
by the scheduled air,Hnes. The Bche uled operators have blamed charter 

operators for "creaming off" the market, for picking the most lucrative 

routes. This allegation is backed by the following data: in 1968, the us 

charter carriers concentrated 97% of their international operations in the 

North Atlantic and Carribean areas. In fact, 65% of their pro rata op'erations 

internationally was on the No~th Atlantic. 78% of their ,tr~tlantic 

flights during the firat 9 months of 1969 was concentrated at New York, 

Los Angeles and San Francisco. Over 70% of their transatlantic flights 

during that Bame period was bound for a t~rmina1 in one of four European 

countriea: Germany. the United Kingdom, the Netherlands or Italy. 

This geographic concentration was linked with a peak season concentration: 

the performance of the US charter airlines rang~d from an allocation of 

18% of their international capacity on the North Atlantic in the firat 

quarter of 1968 to almos~ 83% in the third quarter of 1969 (8). • 
According to the 8cheduled airlines, the major reason for this charter 

ascendancy i9 the lenient attitude of governments concerned. 

. Where ar~~cle 5 of the Chicago Convention, according to the scheduled. 

operators. was originally intended to cover what amounted to truly irregular 

services, this article, whieh in principle pUts les~ severe r$S trietions 

on charter operations than on scheduled operations, became the protective 

umbrella under which programmed ~ir charters DW9hroomed to such proportions 

that by thé beginning 'of the se~enties they compr~8ed 30% of the North 

8. Source: CAB Bureau of Operating Righte Exhibi,t 16 t Docket 20569. 
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Atlantic t~affic. 

The Director.Genera1 of IATA, the trade association of the world's scheduled 

international air1ines, Knut t1ammarskjo1d, ,sees as anothe~ reason, more 

specifically for the us market. 

" 

"the un1eashing on major markets in late 1966 of original1y 
non scheduled airlines whose main operational and financial 
raison d'être until that ti~d been to provide a suppleme~ary 
operational military transport ~~. As this military requir~ent 
was expected to decrease over the coming years, these carriers 
were given supplementary operational permits on key routes 'in 
order ta replace the dwindling government contracts with entit1e­
ment to a certain share of the market, supposedly having its own 
characteristics. To make these permits effective it was necessary 
to obtain liberal treatment at the receiving end for these charter 
carriers, particularly,on the North Atlantic. This brought 
about st 1east twice the number""of so-called "unscheduled. 
operators" in the other direction". (9). 

The criticism of the .cheduled airlines on the charter airlines ta this 
\ 

degree ia amazing if one con~d~a that charter services can be provided 

both by acheduled an~ charter \irline~. 
Of the total tonne-kilometers p~formed on aIl international air Servic!~ in 

1972, 83% were perfo~éd on scheduled services and 28% on charter services. 

Charter operators and scheduled airlines perfo~d charter services almost 

equally 50-50. Considering international Operations only, scheduled airlines 
, .. 

carried 46% of the 6harter traffie and charter operators 54%. In tetms of 

gross business, charters ~re still" a smali segment of air transportation: 
, " 

O----charter- operators in 1972 repré~ented ,only 9% of the total traffic tonne­

kilometers performed On both scheduled and charter setvices and 15% of the 

total of aIl ~ternational traffic carried. (10). 

.... 
9. K. Hammarskjold: The State of the World Air Transport Indûstry.ITA Bulletin 

73/1 at 2. 

10. Non Schéduled Air Transport 1972. lCAO. Special Digest of Statistics,No 184. 
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There are quite a few different mode~ of air charter transport. 

In the cas~ of a Single Entity Charter. the charterèr pays the total cast 

of the flight and(~fi~rs iE. without charge, ta the passengers of hiS 

.. 

choicey mis type of charter has become increasingly popul~ with corpora- • tions which provide sales-incentive vacations and is'also widely used for 

the transportation of sport teams and theatre groups. 

An Affinity Charter is the most widely used type of chart~r. ,. ~ 

It is available ta organizations such as eocia~,' fraterna'l; religious 

or ethnie, that were not created for the purpose of air travelo 

Cos ts are usually prorared among the passengers who mus t be bona fide 

members of the group aGd these charters are, therefore, sometimes referred 

ta as pro rata charters. Most national regulations attach a membership 

requirement of at least 6 months to eligibility. 

An Inclusive Tour Charter (ITC) is s fix d price packaged vacation, 

offered to the general public by a tour organizer who charters the ~ircraft, 

arranges for accomodation, meals, tour etc. 
~ -

An Advance Booking Char~er(ABC) is 0 fered to the general publi~ by a travel 

,gent. The public can "Part~cipate 

through booking and payment of th 
, ~ 

.c 

the c~arter by committing itself 

trip 60 days before actusl departure. . 
In the ~,thi8 group of charter 8 operated under the name of Travel Group 

Charters (TGC). 

. . 
A Specl!l Èvent Charter (SEC) 18 'performed OD special occaaions like sports 

events, fa~s, cODventi~s e c., and 18 open ta the general public. 
JI:II ,. .. ....-r ' ~ 

Such ~arters can not operated under the US CAB ragulations. They are. 

• • 

.. 
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only operated in Europe. 
" 

A Study nroup Charter i5 available to members of the general public 

who are bona fide participants in à formaI COurse of academic study 

outside the US. A period of siehtseeing and travel la often included in 
4 

11 

the program before or after the formaI academic study ~our8e. Study Group 

Charters are only operated from the US • 

Paragraph 2 : The Scheduled - Charter Controversx. 

Scheduled flnd charter\' services are entirely -different from th{ legal --
anq economic viewpoints in terms of what they have to offer a~, ,,!~ll as 

"the resulting economic conSequences. 

The two types of service are governeâ'respectively .by articles 6 and 

5 of the Chicago Conve~tion. 

These two artic~1 have so fsr,been responsible for the division of the 

airline .industry into csrriers that operats as designated carriers under 

bilatersl air transport agreements, the scheduled carriers, and ca!riers 

operating under ~. unilateral approvaLB.gr~nted und.~ regulotion 

the governments/concerned" the charter carriers. 

of 

Article 5 of he cpieago Convention that aircraft not engaged 

• 
i~ scheiuled 'international air services: hall have traffie privileges 

subject to he dght of the state conce ed, to impose 8uch regulat1ons~ 

conditions or limitations as it may co idér 'des!rable. 

Bilsters 

1 
t 
{ 
1 

1 
'1 

\ 

" \ 
p 

sgr4!e~ent8 for scheduled s rv1ces have tbeir basis in article 

, .. 

,0 



6, which provides that no 8cheduled international air service shall be 

• operated into astate except with special authorization of that state. 

Both,scheduled and charter services have undergone far reaching changes 

incharacter over the last three decades. The pace of change h~s been so 

12 

rapid and extensive that formerly accepted principles have been left behind. 

The confusion between the two types of traffic has become so serious 

• 
that the conventional distinction between scheduled and non schedu1ed charter 

transpo~t has ceased to have any rea1 meaning. 

The long established definitions of a scheduled service, in the Chicago 

Convention itself, and the one deve10ped by the lCAO Couneil (11). 

emphasize the reg~rarity of the operations. This regularity criterion was 
. 

no doubt a valid and meaningfu1 characteristic, descriptive of 8cheduled 

services and distinguishing them from charter services, at the time the 

definition was drafted. but as a criterion it i8 no longer valid. 

Aithough some charter services are. to this day, irregu1ar in pattern and 
, , 

frequency of their operation. a very large proportion of charter services ia 

no less regu1ar than scheduled services. This i8 paiticularly true where 

charter opera tors have acqbired modern equipment. which can only be ~perated 

profltably on the basis of high 1ev~ls Qf utilization. 

Between 1947 and 1955 the charter carriers in the US were cal1ed WIrregu-

• 
lar Air Carriers", reflecting the irregularity of their operations. 

Before this, be.tween 1938 with the birth of tbe Civil Aeronautics Board. 

ta 1946 they vere known as "l'lon 8cheduled carriers". Al'such, they were 

exempt from the certificate of eonvenience and necessity requirement~ 

11. The lCAO Coultei1 definition will be dealt vith in Chapter Il. paragraph 5. , 

• 1 
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-
which were placed on ~ scheduled carriers. The purpose of this exemption 

\ ' 
was to study the characteristtcs of the various classes of air carriers 

and determine the type of regulation appropriate to each . 

• At the time the US Civil Aeronautics Act was passed in 1938, the activity of 

these'non scheduled carriers was smaii and was generally confined tQ , . 

adjunctive activities, such as sales, maintenance, training and advertising. 

By the time' the Civil Aeronautics Authority was reorganized into the 

Civil Aeronautics Board (12) in 1940, 'the non scheduled airlines had 

grown enough to pose a threat to the scheduled carriers and preparations 

were made ta regulate non 8cheduled operations. These preparations were 

delayed by World War II, but in 1947 the CAB abolished the classification 

"nen schedu1ed" and replaced it with "irregular air carriers". The purpose 

of this regulation was to provide the public with ~~sonable charter ,rans­

portation and to limit the scope of these operations to prevent compekition .. 
with the scheduled carriers. 

• 
On 10 Ju1y 1962., Public Law 87 .. 128 was enacted by the- us Congress. l t 

abo1ished the designati"on "irregular air carriers" and r~p1aced ,it with 

"supp1ementa1 air carrier" : a carrier autborizad to provide ai,r char/,er 

transportation to supplement the scheduled airlines. Accord~ng to the re-

< gula.tions, each supplemeta1 carrier must have a, certificate of puoli.-c ,con-

venience ~. neces!lity, provldi1\g for commerc.1al charter transportation. 
, . .."" 

The certificates are granted by the CAR. ~or international Charter_operations 

• 
" 

12,. 111e US CAB is an independent govemment agency, responslb1e for the economic 
regulation of ai'r transport. It was created under the name Civil Aeronautics 
Authority by section 201 of the-·Clvil AerollAUtics Act. of 1938 (replaced by the 1 

Federal. Aviation Act of 1958) and redealgnated as the~ C4vi1 Aeronautics 1 
Board by Reorganization Plan No. IV of 1940. ( .. 

\ 
. ,-

'. 

" 

) 

\ 
1 

• 
" 
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the CAB issues certificates, w~th the approval of the president. The inter-

national authorizations are based on regionsl or geographica1 assig~ments. 

The nomenclature "supplemental" i6 hardly appropriate sinee, at least in 

these days, this Is not he major characteristic of charter operations.·~ 

Charter carriers now are serving, indepertdent1y, their share of the trans-

portation market. 

Another ériterion that has been used to distinguish sche~led services from 
j 

charter' operations, apart from the regularity criterion, and which in the 

4P United Stats~'ha9 been incorp~rated in related 1eg1s18tlon, 18 the crit~rion 
~ 

that a 8che~uletl s~rvice is a service for the carriage o~ ind1vldually 

t~cketed traffic. This criterion represents a closer approach to reality 
.) 

insofar as it concerns Itself with the4rature of the service which the 

passenger Is purchasing., Yet, tnis 
: ! , 

crbterio~'does not go f~l~, nough bec~use 
.. "-

in rea1ity individually tieke ed, in ,that ~ kinds of ,charter traffie, are 

somebody can purchaae ~ ticke~ from a travel organizer .pr a tour ~p ator. 

Moreover, the requirement that a charter operatlàn be not individuall .' -,,. 
ticketed has had cripp1ing effects in the development of new charter 

mulae in the US(13). • 

Tte one characteristic of a' acheduled service which distinguishes it fr 

a' chaTter service 1a the fact that seats on a schedU'led serv.f,.ce are 
. 

on a reta!! basis, by the operator hinmself or by his agent, dlrec~ 

public. and ~lthout intervention of a wholesa1~r. On this basis it foll s 

that a charter service is one on which no seats sre sold retai1; on such a 

service a11 the seats are sold wholesale, in bulk. e1ther ta a wholesaler 
"" 

for resale or to a single buyer for his own use. 

13. See Chapter IV. 

- 1 

'~~ 

'1 
.:t ~ 

\, 

~ .; 
,!; 
'(ô 

':% 

& 



-

'. 

• • , 

• 
• If 

The great bulk of charter traffic ia carried on the ~asis of resale by a 
or 

whole~alér. The distinction~eoween scheduled services'ànd charter operations 

" has become a distinction of marketing method'. .. 
Robert Gbodison(14), derives from this concept that scheduled services 

are not in any case a pure concept. The fact is, according to ~im. that ~ats 
/ 

on scheduled services may be sold in both modes, wholesale ànd retail. / 
r , J ., < 

Only the charter service is conceptionally pure, in the sense that no eat 

on a charter fltght may be sold by the operator direct to an individ~l 

\ 
• member of the public . 

• 
. '" 

Apart from the wholesale - retail dIstinction, other distinctions could be 

made. The Edwards ~port of 1969 (15) for example,chooses to draw a line 

between the collective demand for continuous available service that under-

• 4 liéS 9cheduled air transportation and the large areas of dèmand in which 

:ontinuous'availabilitY is of l::\le importance and ~he main eoncern of 
,. 

the eustomer i9 to seeure the che~fest possible priee for a ~rticular Iflight 

-that underlie ehart~r·transport~ti~. 
\ 

The' Report also discerna a hig! degreè of"Obligation for the Bcheduled carrier 

tO'provide regular, continuous and reaàonably available c,pacity for.all who 

want the service. This meané that the scheduled operator muB~ accept an 

obligation to me~t the needs of the public in a manner considered reasonable 

by the regulatory authorities. 

, 
14. Deputy Chairman of the British Civil ANiation Authority in ITA Bulletin 

74/23 at 6Ol~04. 

15. British Transpor~ in the S.ventiea. Report of The Comadtte~ of Inquiry'into 
Civil AiT Transpor~ (The tdvards Repor.t;). Rer Majesty's Stationery Office, 
LondGn, at 55-60 (1969). 
See for a further elaborat1on on the aubject, ~~apter II, paragraph 7. 

t 
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According t~ the~aeport, other types of operation are best disting~ished 
. \ 

by the lesser degree of the obligations of their operators. 
! 

16 

Charter operators are confined to operate charter flights. This gives ~hem 

a much greater flex1bility than the-scheduled carr~ers that are ob1igated 

to provide regular service over designated routes. The charter carriers , 

do not have the same obligation to pt"Ovide continuing service; their only 

obligation is to perform the specifie charter flights which_they have 
} 

contracted to perform(l6). , 

Still another standard eould be found: one concerning the type of passenger 

respeètively the business man and the holidaymaker. 
" 

',In the world of consumerism there are those who o~ly ~ a scheduled 

• 

( 

air transport system and there àre others who require, due to the neeessities 
1 - , 

1 

1 

1 of their business, a dependable scheduled servic~. At the same time there 
! 

is a vast number of consumers transpo~t system. They 

want vacation traval, pack~ge hol and the flexibility to attend ,pecial 

events. '{bey want to enjoSr these services at the lawest possible cost. 
\, 

.lI 

This vast group of world travelers liants charters because they realize that 
. ;:. /.; .. . 

the economics of operating full planeload charters aSJd18t~ngui8hed from 
, ' 

properly reduced loadfa~tors on scheduled services, produ$e the lowest 

possible cost. This does not mean, powever, that;scheduled services only 
1 

carry ~ecutives and4doctors, and that particip~fB on charter fllghts are 

//{"'lY Utt~. old lodLes on tennis shoss, but expo:l1ce w~th, inclusive tour 

fllghts in Europe showed, at least initially, that participants in these 

~ 

16. Statement of Edward J. Driscoll, president of NACA, before the Mllitary' 
Atrl1ft Co~ttee of ~e Commit tee on Armed Services of the US House of 
Representatives on 2 February ~970 • 

• 
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flights belong ta a social category with modest incornes and that, without 

o 'the formula, they would 'not have taken the aireraft for this kind of trip. 

To ~e' such a classifiéation based on the type of pam5enger. would in 

fact be wrong. !here i~ â weIl-off section of the market which prefers to use 

the charter formula in organized t,ravel with luxury hotels at the destination, 

for which direct charter fiights are not only more economic, but also more 
Q 

convenient since they avoid bothersome connections. 

It, therefore, seems that a distinction between scheduled and charter flights 

based on the category of passenger would'be just as ~rroneous as a distinction 

based on the regularity of these operations. 

The distinction between the different. categories of passengers only shows, 

that there are two components of the one air transportation marketf. the 

one trafflc volume of passengers being transported by civil aviation. 

One Clomponent is that group of travelers that will not or can not fly at 

other than charter rates. The other component is ~hat group of travelers 

wh~ch will not or cao not travel under 'charter' conditions. 

"Any distinction that "l;I1ay have~ existed (iu this market) in the' 
put no longer has any validity when we talk about 'inclusi:ve 

1 tour mo~ments, or any other form of what has come to be regarded 
as "bull" or "Jnilss" travel. When one t:a1ks in those broad terms, 
no degree of separateness exista any longer, aIl of these pa8sen-
8~rs are part of the same overall market". (17). 

Tbe contention that the market is divlded in two parts -charter and'indiv1-

dually ticketed passengers-' has ~.;Lso been rej~cted by the CAB. (l8) • . ~ 

--." 
-

Knut H~~kjold, D.p. of IATA before t!SubC:OIIIIId.ttee on Aviation of the 
US Senate COIIIIDittee on Commerce, on 21 S tember 1971. 

Btief to the Court of Appeals for the Dis iet of Columbia in NACA v CAB 
~. No. 23988 at 76. 

" 0 

w, 
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The Nixon Policy Statement was not unmindful of this deve~opmént. It focused 

attention on the raIe of the USÙcharter ca~riers in relation ta scheduled 

'services: 

"Scheduled services are' of vital importance ta air transportation 
and offer services ta the public which are not provided ,by 
~harter services ...•.. ~ccordingly, in any instances wher~.a sub­
stantial impairment of scheduled services appears likely, it 
would be apprdpriate, '\fhere necessary, ta avoid prejudice' to 
the public interest, t6 take steps to prevent such impairment. 

Charter services by scheduled and.supplemental carriers have 
béen useful in holding down fare and rate levels and exp~nding 
passenger and cargo markets •••.• Charter services' are a most 
valuable component of the international air transport system, and 
they should be encouraged.lf ft appears that there is likely 
~o be a substantial impairment of charter services, 1t would 
be appropriate where neceesary, ta avoid prejuaice ta the pyblrc 
interest, ta take steps to prevent such impairment(19). 

The elimination of this former obsession with the claimed differences 

between the nature of scheduled and charter servi~es and the pu~lic they 

'serve, ie leading tqwards the eventual provision of a standard and equally 
.j 

regulated system for the totàl,market~' balanced.t0r a1l types of traffi~ 

" 

while still preserving the possibility for essential busines~ and commercial 
\l , 

, 
,travel required by the governments and trade ipterests.' 

t ' 1 

To date •. the two distinct systems -scheduled service and charter operation-
, 0 

\ .re~ fDr the major part Jitiii regulated in different manners. (;) 
~ -- - ) ... . 

1 

19'. President Nixon'. Polic:, State.nt on Internat1.onàl Air, Transportation, 22 
June 1970~ ,63 Department o~ State Bulletin (1970) a~ 6~8.o _ 
The Statement was·prepared for him by an interlsency gro~ of experts 
Qunder t~e leadership of Dr. Paul Cheritan. professor of tranaportatioft 
at Harvard 1Jîl:1verê1ty. ' , 

." 
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~ 
\ Paragraph 3 Regulatory Consequences. 

As mentioned, 'above. charter operations and scheduled serviees are governed 

by respectively article 5 and article 6 of the Chicago Convention. 

Article 5 entitles the ICAO member sitates to issue whatever regulations. 

conditions or limitations they may consider desirable, to regulate the non 

scheduled traffic to and from their territory. 

Article 6 provides that no scheduled international air serv~e shall be opera-
I ' j 'f \. , __ 

ted over or intd the territory of a contracting state without the au tho-

rization of the state concerned. 

As a consequence of these separate provi.sions for the two }\stems of air 

transportation, international charter operations s~far, -iavJ main~Y been,{ -~" 
regulated hy the unilateral regulations of the states concerne.d, while the 

1 
international I1cheduled air services are governed by bilateral air transport 

agreements between the states involved. !hese biIateral air transport agree-

ments;' governing internationa~ scheduled air services, çontain provisions 

regulating ~outes, frequency,. des1gnation of airlines and capaci ty. These 

ar~ e1th,èr predetermined or determined on an el'; post facto basis. 

As a rule, the bilateral agreements with other countries, do not cover charter 

opé~attons, and landing rights for such charter services must be secured out-
'"0 

side-the existlng system of bilateral agreements. 

Jt 
Ne8otilations~ these traffic rights may be conducted on thltBpsis of, 

rec12rocltz: t~e fOWldaUon for charter authorHy Dust rea:~:/Prin~ 
c1ples of com!ty and reciprocity. Nev~,:dleless. beca~f the concept of 

.~ 
.~harters as merely ancillary to scheduled aer~ rights, 8uch reciprocj.ty 

~ .....-r"../ .. 

frequently does not' exist in facto /._ . 
./ 

1 
.~-

1 
1 
1 
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The authority to conduct s~cheduled international air services is given 

to the scheduled airl~l)es through the bi.lateral agreements, The authority 

to conduct international charter flights is given to an operator th~ough the 

issuance of a perm! t for individual or series of charter !lights, In the us 

the CAB issues charter perrnits ta charter carriers, authorizing the opeJation 

ofc,harter flights to and trom the US, subject to conditions and limitations 

for three tD five year periods. 

Ta regulate charter operations by charter carriers in the fonn of biIateral 

a~reements between states, instead of unilaterally, would establish these 

carriers and their operations on a basis comparable to that of scheduled 

carriers and could thereby change the "supplemental" character of charter 

transportation, 

This is what happened with the conclusion of bilateral agreements governing 

\. charter operations between the US M-d respectively Yugoslavia, 'Jordan and 
\ 

\ 
'Çanada. 

\ 

., , 

He\:,~, charter flights are treated as full-bodied. operations" not super 
\ 

p1:emÈi.v;ting ~~cheduled operations. These bilateral agreements con tain an ex-
\-"" 

change of'"rights between the countries, and each party agrees to grant the 
'" 

other party "Îi, .. ~~~ht to condut;harter services. 

lt remains ta be./seen if this system of separate bllateral agreements 
1 ~ 

for charter olerations will proye to be as viable a sys tem as the bilate!al 

s;stem governing international scheduled air services. in a~ far as the ~ 
Je, 

latter system may be esteemed feasib~e, or if a bilateral system c:omprising 
."'" ' -

~oth modes of air transport or a multilateral system would not appear 

to be preferable. We will xe~rt ta tUs problem later. 
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Paragraph 4 

• .. 

Economic Conseque;nces. 

Where the regulatory differences between scheduled and charter operati'ons 

21 

are hardly notieeable for the layman, tbis is not the case with the econo-

mie àifferences. 

For Il 1ayman,\ the ooly visible difference between a charter operation and 

a scheduled air service operation 'is the priee he pays. 

On heavily traveled routes like the North Atlantic, where there ia an 

abundant choice of bath schedu1ed and charter services, this virtually has 

become the only substantial difference berween the two modes of air transport. 

This underlying difference between the characteristics of scheduled ser-

vices and charter oparations may not be entirely selt evident. 

A 8cheduled operator maintains his services to a definite timetabIe, which . 
ia published in ~ance. In effect, he undertakes to offer transport on the 

days and at the time which he states in his timetable, and he must do this 

regardiess of the actuai ~raffic that ia being offered. The scheduled operator 

accepta the obligation to meet the needs of the public in a manner con-

aidered reasonable by the regulatory authorit1es. By doing so, the scheduled 

airline provldea a pub,lic service, and thus accepts unavoidable handicaps. 

llespite forecast8 and mark.etstudies, the 8cheduled operator does not know 

how mAny passengers he vill, be carrying on a scheduled flight on a given 
& 

route. This uncer tain t y becaqes grester when competition is keen, for.al-

though the total number of passengera can be roughly estimated on a given 

market, ,it is i1Dposs1ble to know what the share of each airline wiÏl be. 

• 

~ 

, 
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Moreover, should the operator fail to opetate his service on time, for 

technical or other reasons, an e1aborate system of interchange arrangefi\ents 

makE\:; sure that the passengers and cargo are taken to their destInations by 

other carriers as qu:i;:kly and as conveniently as possible. Comprehensive 

procedures have been devised by IATA for this purpose and there is no 

• ques tian of 'a passenger being s tranded. 

In addition ta these uncertainties, the.re is the fact -t:hat the schedu1ed 

airline does not know until the lâst moment the exact: number of" pl1ssengers 

it will be embarking. l t supports the consequences of "no~showB", a serious . 

problem to which no satisfactory solution' has been found, apart from bver-

booking. 

The scheduled carr;f..er must therefore caleular.e fares, taking into aeeount 
. 

these uncertainties, but the biggest drawback of being a schedu1ed operator 

19 the compulsory 10ss of a minimum of 30 to 35% of the seats. Once the 

average loadfactor exceeds about 65-70% on any route, there i9 a prima facie 

c8$e that the 9cheduled service :le in~dequate because there w:J.ll be an un­

duly hlgh percentage of occasions mi' whieh passengers are unab1e to be 

aceomodated OR the flight of their choice. On routes of a law traffie 

density and/,?r a h1gh degree of easona1 variation in traffie, the maximum 

annual loadfactor for adequate public serVice May be low~r; as low as 55 
J 

to "60%. (20). 

Average annual loadfactors on scheduled services can never exceed 65 or 

70%. _unless the carrier decides to offer services which do Dot meet trans-

port demande This 8~tuation exists in certain countries where, owing t~ 

20. Sec the Edwards Report at 57. 

-1 
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the lack of transport media, a monopoly or other reasons; very high load-

factors are Tecorded: q7% in the USSR, 78% ,in Poland and 937. in Cuba. (21). 

The 10ss ~f 30-357. makes it neces~ary to ealculate and work out fares 

giving an ~verage unit revènue per passenger of at leaat 43 to 547. above 

the unit révenues per passenger that the same airline eould obtain with 

a full aircraft.(22). 

A charter operator uses the full aireraft, which results in full or near 

full flights, and produces 'the lowest per-passenger cost and maximnm 

utilization. As the priee to be paid for the chartering of an aireraft, 

covers the entire eapacity of the aireraft, the charterer can offer a seat 

priee corres?onding to a 100% loadfactor, which is not the case with scheduled 
.j" , 

services. The charter ?perator does not fly at aIl unlesB the full eapacity 

of the aireraft has been paid for, normally at a rate per mile flown. 

It ia true, indeed. that the organizer ~ a charter f1ight, in whieh the 

total cost is prorated among the psssengers, may not be a~le to fill eve!y 

seat» ,.but he will not arrange the flight un1ess he cao be, relatively 

certain 'that the group will require the total capacity of the aircraft.~ 
( ,. ;,{:". ~ .. 
In these circumstances, the per capita rate which becomes avai1able from 

a full 81rcraft must be appreciably less than the level needed to cover costs 

• st the average loadfactor attaf~able on schedu1ed operations. An examp1é can 

cl.~fy this. ~ 

! ' 
21. Flgu~es fra. ICAO Statistic~l Digest No 169 of 1971. The loadfactors are 

for domestic tr~ort onlY. 

22. See ITA Bulletin 73/11 of 19 March at 248. 
, ' -'-
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Say a Boeing-747 roundtrip flight America - Europe costs~$70.000,-. including 

profit, either a scheduled or charter service. 

If 400 srats are provided, the revenue \·lith 'the charter formula, where the 

cost is prorated among the passengers. wou1d be $175,- per return passenger. 

With the scheduled formula and a 65% loadfactor, i.é. 260 passengers, the 
• 

unit revenue for the air1ine, if it wants to make p~ofit, wou1d have to be 

$269,- or54% more t~an in~the charter formula. If the loadfactor were on1y 

50%, which would reSult in 200 passengers, the revenue would have to be 

raised to $350,- per return passenger, or 100% more than the charter fare. 

These comparisons betwe~n the two transport formulae show the.cons~derable 

differences involved. 

J 

On the average, the operating cost,of carrying a passenger on a charter 

flight is about a third of the cost nf carrying a passenger on a scheduled 

flight. _ThiS difference ls Dot wholly, or even main1y oue to the high load­

factors achieved on charter flights. 

---Direct costs are halved. partly by packing in more Beats and partly 

by operating at higher loadfactors; 

---lndirect costa are reducèd much more. In the first place, the'sales costs 

to an ~irline of char~ring a whole aircraft through appointed agents 

are small compared with the cost of maintaining an individual tick~t sales 

organizat~on and paying commission to ticket 8el1ing agents. 

Secondly, the nvtrhead structure of a scheduled airline ~s inevitably sub-
, 

stantial1y h1g~er than that of a cut-rate charter carrier. 

~ough the fuel:oCosts have forced an .. increase a1so in charter pJ'ices, thê 

economics of fu11iplaneload transportation still make charter flights 
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sehy.duréd airfare~. (23). 
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è~eept 1s staggering. The only absolute 

the oilly bdrrier ~st. 

Chart r air transportation, to the extent that it al~ost causes a "popu-

25 

latio exchange", had never been foreseenin the early days of international 

touri m. 

A 194~ CAB report expresses this view the following way: 
1 

..;., 

"1 t is the non creational travel categories, however, whieh 
are most gener lly regarded as offering the greatest promise 
for expansion. Purpose-of-travel surveys conducted by domestic 
carriers prior to the war indicate that non recreational travel 
ranges from 75 to 80% of total travelo The ultimate effect of the 
development of transatlantic overseas air transportation upon 
non recreation 1 travel categories ean only be conjectured • 
However, i t se ms probable that growth in "these categories will 
be great compa ed to the growth of recreational tr~vel, and that 
this travel wi l be weIl balaneéq both'selsonally and directi­
onally",(24). 

Since t least three-fourt s of the t~ansatlantic air traffie is currently 
'1 

compas d of recreàtional r pleasure'travel, this error was substantial(25). 

A 1953 working paper of 1 Air 'transport Committee did not see t~ ,charter 

conce as a vehicle for s transportation: 1t said: 

" ••••• there can ot be any real future in internaqonal nofi schedulèd 
air transport ince the scheduled air SerY tees can carry any loads 

23. ln ~elation ta the total e enseS, the cast of fuel for a schedule~, airline 
has risen from about 7% of he overall cost to close ta 20%. In the' case 
of a charter alrline, t~e 2 % went up to a third of the total cost. 

e 24. 6 CAB 319 (1945) North Atla tic Route Case. ' 

25. The Port of New York Author ty survey of 1968-1969 iddicated that only 20% 
of the US citizens fly1ng t Europe 'have business as the:f,.r mOtivation, 
which 1s reasonable since ly 18% indicated' that thei'r ti\ip was paid for 
by their emplo~er. ITA Bull tin 71/5 at 95 of 1 Febr. 1971~ Motivations of 
Trans'atlanticj Pusengers on Fl1Shts {rom New York Cft.}'. . 

• 

1 
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• 

carried by the non scheduled airlines and in the long run can 
carry them cheaper and more efficiently". (26) . 

Tourism Trends. 

Z6 

\ 
For deve10ping countries, the fharter formula i9 the one which will provide 

... 
'\ 

the largest number of visitors and the highest volume of tourist revenues and 

en~le them to plan their econo~. Through co-operation between aIl the 

parties concerned, it would also enable a policy designed to reduce seasonal 

peaks to be implemented. 

An examp1e within Europe of a country~hat has'picked up the fruits of cheap 

bulk charter transportation i8 Spain. 

In i969, Spain's receipts from international tourlsm exceeded 75% of ite 

total rec~ipts frôm merchandise exports.(27). 

Charters were the key to this development since 70% of the airUne passengers 

trave,ling to SlPain from the rest of Europe in 1969 arrived on charters (28) • 

As a receiving country, Spain hous-ed 37 mill.ion tourists in 1973, ~hich ex-

ceeded its own population by 6 million(29). 

This charter traffi~was mainly carried on inclusive tour charters originating 
1 

in the Northern European countries. 

The nuœber of travelers forming such ITe traffie from the major countries 

generatill3 this typêof traff1e in the Europe - Mediterranean region repre-

26. AT-WP 3)1 of 23 Febr. 1953. 

2.7. ' Tourism in Member Countries (1970) of OECDj !MF, International. Financial" 
~ ~tati8tics (jan 1971). 

28. ITA Bulletin 12/6 of 14 February 1912: Tourist M1gra~on8 and Population. 

29. ItA Bulletin 73/13 of 2. April 1913 at 283. 
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, 
septs an appreciable percentage of ehe population of these countries. For 

instance, in the case of Scandinavia" the number of persons traveling on ITCs 

to the Medi terranean basin in 1973 represented 1.9% of the total pqpulation 

of Denmark, Sweden and Nonvay. The figure for the UK 18 6.1%, for the Nether-

lands it ls about 5% and for the Federal ~public of ~ermany 3.8%. 

One would think th~t in the US, with similar distances, climates and seasons, 

the situation would be identical. This does not turn out to be the case. 

As in Europe., the large cities in the US, New York, Boston, Chicago, Denver, 

Seattle et~~, are in latitudes where there are long cold winters with relatively 

short daylight hours. Bot~ the culture and climate conditions of North American 

resort areas (Mexico, the Carribean) are similar to that of Eu~opean resort 

areas (Riviéra, Spain, North Africa). 

There are also close ethnie links between residents of the US and Northern 

Europe, which would indicate that their desire and propensity to travel would 

be 8imilar. 

Thus, i t :ft 8urprlsing, ln prlncip1e. to find 10 million Europea~s tak.ing 

inclusive tour charter bo1fdays in 1973 but on11 some 120.000 Âmeri'cans , . 
talcing correspondlng rTe holidays. Fact i8, that ln the US, 50% of tne popu-, 

lation has never talten a vacation by air. Fifty million Amerlcans ',have never 

flown and only 12% of US adult citizens have been abroad ln the last five 

" years (30). 

The prime reason why Amerlcans have not experlenced vacation air travel 1s ,/ 

that the CAB ru les and regulations, especia11y of ITCs are very restrictive.:. 

30. Air Charter Travel, The Dawn of a New Era. Speech by Ralph Dltano. V.P. of 
NACA, 23 AprJ.l 1973 before the Unlted."St:ates Trave! Service at Washington D.~ • 

. ' 
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Another reason 15 that for instance in Scandinavia, and France, annual 'paid 

holidays last at least 4 we~ks; most \Ve5t Gérmans and Dutchmen have 3and a 

half weeks and the British 2 to 3 weeks. The Americans Igenera11y have to 

make do with Just 2 weeks to which a third is added af~er 10 years with the 

same firm or same sector of activity and a fourth after 15 years. 

Most of the charter traffic originating in the USA ls carried on affinity 

charters and has' Europe as its destination. Americans show a marked preference 

for Europe. In 1961, 37% of US tourists traveling abroad, not inc1uding the 

neighbouring countries of Mexico and Canada, visited Eurppe • as compared .... 
with 50% in 1968 and 577.' in 1972. (J.!t • , 

1974 opened to a set of gloomy prognostications for international tourism due 

to the petro1eum crisis. It was feared in ~ny quarters that tour1sm would 

dec1ine during the year and that an imminent recession wou1d further dia-

courag~ touria ta. .;" " 

Particu1ar1y badIy affected were the 'European receiving countrie~~tourist) 
arrivals in Yugos1avia in the firat 4 months of 1974 declined 32%, in Greece 

13.%, Switzerland 10% in the firat 6 ~ths and ~ Spain 9% in the first 7 

menths, In generai. Far Eastern destinations seem to have done re1ative1y weIl. 

SriLlmka recorded an increase in touris t arrivaIs of 18.8% in the fi rs t 

quarter, Hong Kong had a more modest increase of 5.3% for the firet 6 months • 

due larse1y to a sharp faU .(-6.3%) in touris ta from Japan (32). 

While the Eœopean experience'has been eomewhat J;leg.tiv~uring 1974, it 

would seem that there have been other areas that have continued to attract 

tourists in apite of a rather b1eak ouUoalt in the main originating countries. 

31.ITA Bulletin 74/41 of 2 Dec. 1914 at 986. 

32. ITA Bulletin 74/42 of 9 DEC. 1974 at 1009. 

, 1 
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This migfit.indicate a trend away from Europe:Europeans tend to travel 

further, and begin to consider Africa and the Far Eas t as fea'sible holiday " 

des tinations. North, Americans. having to cope with a 207. devaluatlon of 

the doliltr on the European mar~ets, are ;yed away from Europe with its 

stronglcurrenties and staggering inflation. 

Although the general outlook in the major originating countries is not 

very optimistic, there were a number of differences in the experiences or 

the various countries (33). 

In the USA, main1y due to .the ,circumstances mentioned above, the pattern of 

destination choices altered. American touriste tended to remain in North 

America., either as domestic tourists or going to Mexico or Canada. 

us departures to Europe were ~stimated to have fallen by 10% over the firât 

10 months of 1974. There w&s continued intereet in South America with de-

partures by US citizens increasing by 16.8% in,1973 and a further 4% in .. 
1974. Traffie to Oceania and Australia also increased slight1y. 

In Great Britain. because of the temporary 3-day work week and the inflation 
" 

rate lncrease of 17-20%. the real disposable income decreased by 2.25%. 
"" ... 

In addition, the weakness of the pound sterling increased the priee of fuel 

and of foreign ~urre~cfes and açted as a deterrent to ;ntèrnational tourisme 

• • As a consequence, ·the nUmher of ITCs to foreign destinations decreased by 25%. 

In France, with the aame rate of inflation, the.real di8posable income was 
. 

expected to lncre.se by 4.5% in 1974. Roughly Che sarne proportion of French 
, I!f~ 

touriste. l8-2~. spent thdr holidays outside- 'Y't'ànee • 

.. ,. .l'" 

2 of 9 December 1974 atlOlO. 
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r 
Although in ~rmany real disposable income increased by only .757., the infla-

tion rate remained below that of ·most European countries and its currency 

was Qne of the strongest. As a result. its foreign tourism continued to rise 

by rough1y 5% in 1974. 

, 

Charter passenger departures from Den1ark du ring th~ fir'st quarter of 1974 
1 

increased by nearly lO%.whil~ Sweden had a decrease in charter passengers 

" of approximately 10%. It ls asspmed that the Scandinavian market, may have 

reached its saturation point (34). 
,/ 

v- 1. 

'1 
Despite the dim economic situation, the actual evolution of international ). 

tourism still seems to be better'than c~uld have been expected in such 

circumsthnces. One could draw the conclusion that a tourist habit is now 

deeply ingrained • that i those who have tasted the benefits of law-cost 

travel there cao be n 'turning back, that people do not willingly give up 

their holidays, a hough they may be forceà to compromise on their d~stina-

tian, a trend which i8 visible eapecially in the US. 

Law colt charter availability has taken on the cbaracter of a right, which 

govemments are increasingly expected to protect and promote.' 
\ 

Paragrltph 6 

\ 
\ 
1 

Impairment of Scheduled Services. 

1 " 

/ 

/ 
Governments are also expected to protect the interests of the scheduled 

n 
airlines: Scheduled airlines have the obligation to provide regular scheduled 

services as a public 8ervi~e. 

Through the yea~s. governméntal regulations have be~n issued that restricted 

.... 
--------------------~--------------------------------~------------

34. See for an elaboration on the saturation point, Cbapter IV, para~raph 3. 

,. 

l'j ... ~/r; ., ... 

, 
li 
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the soope of charter operations. Through these restrictions, governments 

meant ta prevent charter operations from impairing schedu1ed operations 

or from diverting traffie from them. 

A1ready the Paris Agreement of 1956, conc1uded between the ECAC member states, 

regu1ating traffic on non sehedu1ed operations between the terri tories 

of the member states. read in its preamble: 

"Cbnsidering that It is the poliey of each of the States, parties 
ta the Agreement that aircraft engaged in non seheduled commercial 
flights within Europe whieh do not harm their schedu1ed services 
may he freely admitted to their territories for the purpose of 
taking on or- discharging trafÎie •.•• ". 

Recommendations adopted hy ECAC in 1967., suggested as a common policy 

for its member states, re~Lriction on the number of incoming transatlantic 

InclliBive Tour Charters, in order to prevent substantial diversion from 

transatlant1c sche~uled operations •. 

In 1974, the CAB, proposing One-Stop Inclusive Tours, restricted the domestic 

operation of such OTes, not ta exceed one quarter of a percent of the numher 
.: 

of passengers cartied'in a specifie market on scheduled service duting the 

mast reeent ~elve month periode The purpose of this restriction was ta 

insure that dQmestie charters under this rule would Dot unduly divert traffiç 

from scheduled ser~ces. 

\, 

The Economie C01IIllission of ICAO, in 1947. expl'ained the diversion \onc~t 
as followa: 

....... --
'-?l 

'. 
"If a new scheduled service opetI8 up on a route where there is 
, already a scheduled service, the" bbediate effec twill be à 
loss of "traHie ~o trré original service. But aince the new 
,service is "a r.egular competitor. giving notice of its activiti.es 
in advance, c:he orig1fial ser~ee should, in -geI1àeral he able, to 
adjust its frequency or capacit,y to the new condition and shoul 

" .. not bave to o~er~~e at excessi,tely Jow loadfactors. Moreover, 
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, 
sinçe scheduled services normally advertise and otherwise help 
to build up demand, i t is probable that in the end there will -
he more total tr'affic than therc was before. II the route is . ~ 

.,a fairly popular one, therefore, a certain amount of scheduled 
service competition is probably desired. \ 

~ \ 
On the other hand, when a charter company runs an aircraft along 
a route operated by a scheeIuled-..lcarrier , and collects its 
load from the general pool of passengers through' a travel agent, 
its load will come straight out of the scheduled service's 
anticipated load, leaving just that many empty seats. Such 
charter flights neither give warning to enable the scheduled 
service to adjust capacity, nor, in general, assist in the pro­
motion of traffic" (35). 

Of course, the allegations the statement m~kes are oversimplif 

hardly correct. At léast in present days, they do not retain t ir value 

as the opposite has been demonstrated. Charter operations, on t e whole, 

1 
do not divert traffiu from scheduled operations, but on the co~trary, 

eenerate new traffic. 

Sorne elaboration ~ght seem warranted her~. ...­
\ , 

Although both scheduled carriers and charter carriers engage in charter 
~ 

~ 

activity, the scheduled carriers consider it as an adjunctive activity. 

To protect scheduled serv~ceë, w~ich they feel are threatened br charter 
, ( 

activity; the scheduled carriers have consistently argued that charte~ 

serv1~es should be, réstricted ~d curtailed. 

The charter carriers, however, depend princ~pally on charter passenger 

activity tor thelr'existence, and \.U'lders,tandably have 'Consistently 
"°

1 
do, 

araued for relaxed regulations and increased charter availab11ity. 

These two carrier groups are the opponents ln the continuing debate .. 

,.. 0 

The scheduled carriers charge that 

nUlllber of 8cheduled passengers and t 

• 

services ,dl~Zt a 

that the intrus o~ of 
>, , 

aubs tant-tal 

charter 
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carriers in thl'! peak summer months and in the major USjEuropf!an markets 

impairs their opportunities for growth and profitability on the North 

Atlantic. And as they depend on peak season profits in that market 

to counter the losses in o~her markets and in that market in the off 

season, the scheduled carriers claim that this intrusion jeopardizes 

the entire international scheduled airline system. 

As one scheduled carrier executive put it:"If this continues, it will 

progressively undermine the economic viability of th.e scheduled route 

system on which the public must place its rcliance(36). 

The scheduled carriers claim that the-r are undeor .. -the ob ligation to 

provide a public service and that the charter operators must not be per-

mitted to impair their ability to satisfy that obligation. 

To provide scheduled services on unprofitïble routes, the carriers claim 

\ that they must earn sufffcient profit on the lucrative routes ta balance 

losses else~here and to produce overall profitability. 
(, 

The scheduled carriers ma1ntain that the charter carriers should ?ot 

if the charter carrier i~ allowed to 

ft ' 

these routes. They contend jhat 

offer the general public a are 

be perm1tted to·compete with'them on 

based on a full planeload trip, charter services will divert a sub-

stant1al number of the pas~ngers that would have purchased sch~duled 

services on that route. 

The schedulea carriers contend that, in fact, this process has been 

. \ 

35. l CAO ,Doc. 4522 Al-EC/74 Discussions of Commission No 3 of the lst Assembly. 
Distinction between scheduled and non scheduled oper~tions in international 
clvil air transport. ~y 1947 p~ras 28-29 at 21. 

36. The Supplemental Issue, remarks by M.H. B~enner, V.P. of Ma~keting and 
Planning of TWA,~ at the Aviation and Space l{riters Assoc. Luncheon, 
,14 Aprfi..1.? 70. . 

". 
'. 

1 -, 
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underway since the begirtning of the surge in charter activi ty and that 

'.., scheduled services have been impaired by the activi ty of the charter 

• 

'/ carriers. They support this contention with claims of subs tantial 

diversion, decreasing growth -81)4 Aeteriorating financial results. 

*1 The claim central ta aIl the others, most important and most often 

aired ta the public i6 that of diversion. 

,The s~heduled carriers claim that a substantial portion of the passengers 

traveling by charter are diverted passengers that would have traV'eled by 

scheduled service except for the availability of charter services. 
1 

The charter carriers claim that most of their business has resulted from 

their development of the law-cast, mass travel market, that charter ser-

vices do not divert scheduled trafflc, that any diversion which has 

occured has been insignificant and has .J:lad no effect on scheduled services 

and that charter carriers s,erve a different segment of the ~arket. 
"t 

They daim that. their pasaengers woul"d not be able to fly were it not 
, ' ~ 

for charter services and. thus, that tbéy have enabied an ~ntirely 

new group of people to travelo In fact, they claim that the scheduled 

( 1 car~iers plunder their market by using speci .. l d~seount fares. 

-, -01" ','The new (charter) areaa of the market are only cpncemed with 
law-cost traffic and are clearly distinguisbable from the high­
fare market, developed by the schedu1ed carriers •••• If it so 

, happens_ that we are runn1ng counter _ to the sche~uled carriers 
dt,le to th~ fact that they are trying to ait down at the table 

__ lai.d' down by us, i.e. t~ing to get into the established low­
fare market, it is then not us ~ but the scheduled carriers whieh 
are commi'tt:f,.ng an aet of 'infr1n8ement'~(31) . 

• 1 
1 

l ' . 
~37. Low- and 8igb-Fare Traffic, Anders He1gstrand, , PrJsident of St:erling Air- ' 

ways and IACA 'in ITA Bulletin 74/25 of 1 July 197. at 596. 
) 

- Nn:l!@ r""- ;"'. . II" "'." .... 



vu os • 

, 
35 

'Both groups of carriers have relied on charter-passenger surveys to 

support thei r claims of the number of passengers di verted. 

PanAm and TWA' have presented the results' of two surveys to' the CAB. 

One, submitted by TI'I'A(38) is actually an analysis of a survey of both 

economy-class schedul~d passengers and charter passengers, conducted by 

the Port of New York Authority. This ana1ysis establishes a demographic 

similarity between the two types of passenger-: bath have medium family 

r 
incomes of $14,000,=, are 1ike1y to come from white collar families, 

<-----------1 ____________ . __ ~~ve significantly more education than the average and are like1y to 

t have been to Europe one or more times during the last five years. Based 

/ 

.. 

on this similarity, TWA argues that the charter passenger must ha.J'e ,been 

a prospective schédu1ed service traveler, diverted by the lower charter 

fares. 

The survey submitted by PanAm purported to'quantify the extent of this 

diversion. Conducted by Louis Harris and Associates(39), the survey 

comprised personal interviews of 1238 departing charter passengers $t .. 
7 US airports, in charter f1ights of PanAm. six US supp1ementals, five 

foreign route carriers and 4 foreign charter carriers. when asked what they 

wou Id h~ve done if the charter f1ight on which they wera traveling had 

been canceled, )5% responded that they certain1y would have taken a scheduled 

.f1ight, 22% said that they probab1y wou1d have taken a schedu1ed f1ight, 
(.1-

37% answered that they wou1d,not have gone and 6% were not sure. 

Based on the demogr~phic similarity of th.e transatlantic economy class 

passel'lger and the charter passenger and the results of this latter survey •• 
38. Exhibit No TWA R~ï3, CAB Docke~20569. 

39'. A Study of Charter Passengers' to Europe, Louis Harris & Associates. 
Ine., Exhl~it N9. PÀ-291 Docket 20569. 
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PanAm and TlvA contended that 57% of transatlantic passengers are divertod 

scheduled passenge,ts. 

The 57% diversion estimate which PanAm derived by addins the "certainly 

. would have taken scheduled flight ll and "probably would have" responses 

in the Louis Harris survey was rejected by the CAB Hearing Examiner 

du ring the Transatlantic Supp1~menta1 Charter Authority Renewa1 Case (40) 

on the grounds that "subjective moti.vations attend a decision to make 

a trip to Europe, in a very high degree and they continue to attend the 

selection of the mode of transportation, the dégree of ~cceptable in-

convenienc and the price that will be p.aid" (41). 

Durin cross examinations, Harris himself recognized the accuracy 1imi-
\ 

1 

tations inherent in questioning passen~erB who are dep~rting immediately 
iF .. .. .. ~ ~ 

for Europe about their determination to make Buch a trip; he stated that 

~e could support an estimate of 35 % diversion, but no more. 
• 1 

The Burvey 'submitted by the charter carriers con~radicted th

f 
diversion 

estimates of the 8cheduled carriers.·Over the 3-year period 967-69, 
, 

Lennen and Newell (42). conducted a survey for World Airways, a US charter 
q 

carrier. which shàwed that only'15% of Wor1d's transatlanti passengers 

had considered trave!1ng on an indi~idual bas1s, rather th n with a group. 
- , 

This survey vas a1so rigorously ques tioned by the Hearing examiner and 

the estimate was rev1sed to .25-30%. Consequently, ner concluded 

40.., CAB Doeket 20569 • 

42. 

• 
Transat1antic Supplemental Charter Renewal Case, Heco ended Dec;lsion_of 
W.J. Maddén, Hearing Examiner 21 Decembet 1970 at 21. 
Air r.ares and charter Serv1ce, Hearing before. the Sull. oJllDittee on Transporta­
tion and Aeronautics of the Committee on Interstate d Foreign cOmmerce. 
House of ~pre8entatives Serial No. 91-80 at 189. 1 

r 
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that 30-357. of charter passengers were diverted from scheDuled services. 
~ 

to the extent that the "amount of diversion from scheduled service flights 

to charter flights can be deduced from the surveys"(43). 

The Examiner found sufficient evidence to indicate that whatever the 

percent diversion, it had not been sufficient to impair schedu1eq services (44) • 

In a January 1969 repor't(45), inve:tigating the impact of l'tCs on 

scheduled Nbrth Atlantic services, the CAB Bureau of Economies concluded 

that charJer servlèes as a whole, had, in fact, diverted no traffic from 

Bcheduled services. 

Looking at the growth rates of scheduled traffic before and after the 

growth in charter service began and at the growth rates of charter traffic 

the inves tigators concluded that more t~avel ~n both types of service had 

occured with the advent of charter grpwth than wou Id have occured in 

its absence. After examinillg the grcJth rates of scheduled trafflc, rATA 

charter ~affic and non lATA çharter traffic, the CAB ~nVeS~ig~tors 
1 

concluded that both US and foreign charter carriers had not diverted 

8chedul~d traffie but tha~hey had diverted a small percen:age of the 

charter traffle formerly c rrled by rATA route carriers • . ~ , 

'(( 

\ Ji 
43. See footnote 41 at 21-22 ~ 1 \ 

1 \ 

44. He concluded:tttt ls not e~sential that an amount be feaChed as to the 
number that constitutes passengers dlverted from th~ scheduled service~ 
since the record does not support a claim that the pumber is ordinately 
large, or at or approaching a point where substantfal impairment of _ 
the scheduled pervices may be imminent. Idem at 3~. 

18. , 
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*2 The second claim made by the scheduled carriers i8 that chartér carriers' 

growth rates on the North Atlantic represent "massive inroads" into 

the primary scheduled routes and that these inroads impair the scheduled 

carriers' oppprtunities for growth. 
~ 

An S.S. Co1ker and Associateà report conducted for 'the National Air Carrier 

Association, in 1970 (46), concluded that scheduled service in the North 

Atlantic market has not suffered aS.a result of the growth in charter 

operations. The report emphasized the independent growth trends of the two 

classes of carriers. 

The two groups of carriers, according to the report. cater to different 

groups of"people. and each has 'maintained a substantial rate of growth. 

Proportlonal1y, the chart~r c~rriers have shawn larger year to year per-

centage gains unti1 the mid-seventies, but ft must be recognized that 

these gains were ,made on a considerably 'sma11er numeric.a1 base. The s1g­

nificant observation 18 that scheduled traffic has maintained a high 

growth rate during the period of charter traffic devèlopment. 

~n ite climb to 5.3 million pas~èagers in 1969. rATA scheduled traffic 

registeredthe following growth rates: 

1957-1963 ••••••••• 16.8% 

1963'!.1969 ......... 16.0% 

The 1969 traffié results in the London - New York market illustrate the 

point that differentials in percentsge growtb rates do not constitute evi-

dence of diversion. Charter trlffic in this market grew 47% i~ 1969 over 

the prior year, compared ~ith a 14% increase in schedu1ed traffic. 

46. Forecast Char'ter Potential under Updated Rules and.an Inquiry into the 

Matter of Impairment of Scheduled Se~ces at 74. 
o 

A report to MACA BY S.S. Colter • Aasociates. 

.. 

't 
\ 
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The 'gain in charter.traffic, hovever, was on.a base of 94.000 passengers, , 
compared with nearly half a million scheduled passengers. Thùs, in absolute 

1 
\ 

\ 
1 

tèrms, the gailt in scheduled traffie was 57% u-eater. than ~he.':gain in .'. 

charter traffic: 69.000 passengers vs. 44.000(47). 

In the first six months of 1973, charter operations of the scheduled 

ca~riers alone on thè North Atlantic, increased by 30.6% • 

..... ". 

Obviously, the scheduled airline marketing people do not believe that 

" charter flights are going to divert passengers from their scheduled ope-

rations. On the contrary, the marketing managers of PanAm and TWA have 

publicly stated that their charter operations are attraeting new passengers 

into t~e market, people who would not have traveled on their scheduled 

services.,. 

Scheduled traffic in the same period over the previous year was up by 

11.4% -- ~ rate growth that 18 about twice as large as that of the scheduled 

system within the US(48). 

Such facts hardly suggest that the scheduled air1ines rea11y be1ie~e that 

charter operations "skim the creamll off the schedu1ed system. 

The leading intra European chart~r markets provide substanttal evidence 
~",' 

that charter operations and 8~heduled operations can co-exlst and' thrive. 

The London - Oslo market 18 one/oflthe numerous examples of para11el 
-- / 

charter and schedulfd gtowth in the intra European market.There, whi1e charter 

traffie inereased its share in 1969 over a year ear1ier -fram 13% ta 16%~ 
, 

scheduled traffle enjoyed a growth of 17%. Simi1arly, in the London - Dubrovnik 
!l''' . -

market, where charters aCQount for 80% of aIl passengers, schedu1ed 
"" 

traffie increased by 59% in 1969, .over 1968. 

47. Colker report at 52. 

48. Congress1onal reco;d. Sena te S. 18495 o~130 October 1973. 
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lntra-European schedu1ed revenue passenger miles increased by 537. in 

the 1966-1970 period, a growth rate higher than th.~ of the US domestic 
. 

scheduled carriers. It is also noteworihy,~since Spain is the principal 

receiving tountry for ~ntra-European ITCs, that the intra-European 

scheduled traffic of Iberia, the Spanish flag carrier, has shawn an even 

more rapid growth than the European average(49). 

It Is highly pertinent that many markets that are primariIy charter markets 

had Iittle or no scheduled service unti1 they were developed by charters. 

Cases in point ar~ London - Ibiza, which had no scheduled service in 1965 

and in 1969 had 13 weekly roundtrips. The London - Las Palmas market, 

where 86? of the traffic moves via charter, had but 2 scheduled roundtrlps 

per week in 1965. In 1969 it had 8. 

, 
Opponents of charters frequènt1y cite a lack of schedu~es between the 

Scandinavian countries and Spain as evidence that intensive charter activity 

thvarts scheduled operations. The critics, however, are ignoring the 
, . 

essential point,that the community of business interests in these markets, 

necessary ta support a scheduled service is negligible(50) Ooly 1% of 

Sweden, Norway and Denmark' s total exports invol ve Spain. 

ln the transatlantic markets, charter operations have fi11ed voids in 

direct scheduled US - Europe service. To illustrate, half the revenues of 

World Airways and Trans International Airways, two US charter carriers, 

49. E.J. Dr~scoll before the Subcommittee on Aviation of the Committee on 
Conanerce 'of the US Senate on 14 May 1974. 

~o~ Regular fares in intra-European markets are appreciably higher chan in the 
us. Therefore, European scheduled serv~ces are relatively more dependent 
upon business traffic than are the US domestic carriews. 
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during th~ first r§ months of 1970 'W'as earned in markets not served with 

"single plane" schedules. The fact that about one fourth of tha US charter 

traffic i5 in the four leading transatlantic markets, reflects the concen-

tration of demand for charter services z not an intrusion of charter ser-

vices into scheduled "territory". 

~-

*3 The third claim made by the scheduled carriers is that their declining 

, ' "" 
profits on the North Atlantic are a result of the growth in charter 

activity. 

Revenue losses of scheduled carriers. however. have been prompted by a 

combination of factors. Lower scheduled,fares have been put into effect 

in order to attract new traffic anq to divert charter'traffic. thereby 

diluting the overall yields per passenger mile. The chief obs'tacle to pro-

fitability for'the 8cheduled operators bas been overcapacity, resulting 

fJ;'olll premature acquisition of jumbo jets. Carriers have been ttying to find 

an equilibriuÏn betlieen capadty and demand. and as Is shawn by the heavy 

losses suffered by the scheduled carriers~ adjusc.ents h~ve·not always 

been smoo tlÎ . 
1 

In short, the evidence indicates that: 

l~ charter operations do not divert trafflc from scheduled operations. 

but tha-t, on the contrary, they attract ~'~whole nev contingent of the popu-

lation into law-cast air travel, and therewith have a traiiie generating 

2. charter traffie has'grown independently of scheduled traffiO , by 

cateri~ to those who cau not afford 8chedule4 fares. During the period . "f spectacular charter growth in transatlaDtiè markets, seheduled traffie 

has continued to inereasej 

.. 
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3. European and US flag carriers grew even faster than previously during 

the cresce~do of charter Itowth; 

4. the cause for the scheduled carriers' financial 111s m~st therefore 

be sought e1sewher~ ... notably in the problem of overcapaci.ty. 

' .. 
With these data in mind. governments should he urged to reconsider their 

charter policies and to free charter operations from such artificial 

restrictions as the governments of the United States, Canada and those of - ~ ~. 

the ECAC member states have burdened the charter operations with. 

The tharter carriers pioneered the affinity charters. Since the beginning 

of the 50's sèhedu1ed carriers have hao their share in the afflnity 

market. 

Th~ charter carriers pioneered the ITe concept and now scheduled carriers. 

bot~ in Europe and North America have entered this market and are n~· 

flyin8 inclusive tour charters. 

The scheduled carriers are now flying more advance booking than 

the charter carriers. 

The scheduled carriers now have big enough a share in the charter market 

oto justify a relaxation of the charter rules, without doing much harm to 

the scheduled--airÎines. The rûiës, on the whole, are too ~estrictive and 

hamper the development of innovative forma ~f vacation travelo A su~stantial 

relaxation of these rules will benefit the traveling public, rhe charter 

opera tors and the acheduled operatora in as far as they have penétrate~ the 

charter market. 
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~aragraph 7 Charter Associations. 

Most of the world's scheduled international airlines ~re united in one 

trade association: the International Air Transport Association(IATA). 

At present, IATA has 112 member airlines, of which 91 are active members 

provlding international and domestic services, and of which 21 are associate 

members providing only domestic air servi~es. 

Together, the rATA airlines carry 907. of the world's schedu1ed airline 

traffie. In September 1974, IATA decided ta amend its Act of Incorporation 

to admit charter Qperators to membership. This change made ft possible for 
~ 

a charter company anywhere in the world to apply for IATA membership. 

However, on1y ~harter comp"'" operating acrQSs the North-, Mid-, and 

South~Atlantic would be eligible to participai~ in Traffie Conferences on 

charter rates and to vote on the-rate proposaIs covering the area. 

Charter operators would not participate in conferences on scheduled airline 

fares. 

8y May 1915, nb charter operator, not eVen a subsidiary of an I~TA member 

a1rline had joined the association • . \ 

The 8tatement of J.W. aal1ey, president of Oversea~ National Airways. à 

US charter carrier, may be eonsidered representative of the feeling towards 

this opportunity among charter carriers: 

,"1 think. it iB very kind of them to condesçenl to ,take us into 
their hallowed es~blishment. but as far as ON~ 15 concerned; our 
answer 18 "ND, thank YOli". ~at bothers me abo~t this 19 that it 
prohiblts 'us fram ac~omplish1ng what we were baslcally certifl­
cated to do. If we get' ,to -the polLnt in our business where we have 
to rely on unanimity ag~ent rith a11 other carriers before we 
can make changea in the restructure, --then l seriously. question 
if there i9 further need f ~his class of carrier in the US 

l" -
• ' 1 

',\ 

" \ 
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transportation system. If we agree to become a pa t of a 
pricing cartel that is going to virtua1ly elimina e the free 
enterprise system. then we effcctively will destro the 
market we have created". 

The charter carriers have their own associacions:the nternational 

Air Cat~, Association (IACA), the Air Charter Carrie s Association 

(ACCA) and the National Air~arrier Association (NACA)" 

The activities of these associations are not nearly as comprehensive 
" 

as those of rATA but still are worth mentioning (51). 

IACA was created on Il June 1971 at Strasbourg by a group of 12 charter 

airlines. A month later i~ adopted ità articles.o~ association at a con-

J '" 

fer~nce held in Paris on 12 July. rt·stated its work program at Oakland 

(California) on 24 August 197i., 
l' • 

IACA's primary atm is tO'broaden the base of air travel throug~ the en­

couragement of charter services. in it~ continuo~ çontact with the 
) 

govern1og bodies of air trânaport and ,tourism, LACA atrives to creste 

an awareness'af the benefit~ of law-cost charter travel to international 

tourism and seeks to easé restrictions which ~er its growth. . ~ 

The resolution establishing IACA .adopted the fOllqwing guiderines: 

~ 

. ' • tiJ,. 
--tQ devel~p an economicafly sow;td and balanced intarna.tional air transport--

\ . 
system that bes t servés the needa of the' traveling public; 

--to promote increased understan4i-ng and' recogni'tion of the benefits . . " 

51. Se~ for an elaboration on IATA's functi-ons:"The scheduled international 
alrlines and the Aviation Consqmer •. Unpublished ehesi& of P.P.C. Haanapp~l 

tnStltute of nr ana Space Law_ MeGil1 Universi,ty, .M8rch 1974 • 

. . 
", 

Ma 
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, 

of international charter operations. and by dbing so, broaden the ~ase 

of air trave~; 

---to improve the quality of international air charter services; 

---to foster a co-operattive spirit among international charter airlinè~ ~ 

in order tg provide a forum for an exchange of views; 

---to work towards the establishment of standardized and liberalized \ 

charter flight Tules; \. 

---to ensure that the charter airlines' voice is heard at international \ 
\ 

conferences aùd that world organizations are fully aware of their aims . 

and objectives. 

The following .;Ictions have been taken since the formation of the>asso-

ciatlon: 
t 

---lt has been invited ta advise the Philippine govemment 
' , 

on studies ... ~ 

of charter-tourism-potential ta the Philippines and has been requested 

ta assiet in the ~prmation'of charter airlines in Latin America;' 
, (l' 

'1-

\ 

---lt established a special European Comm1~tee to focus on problems peculiar 

to European charter airlines; 
. 

---lt participated in the formation of the North Atlantic Charter Fare 

Conferences held 1n Brighton, Montreux and San Diego in 1973 and.1974; . " 

---It worked to ensure tbat unti! the more lIlarketable ABC system was 

adopted, the affln1ty group rules be r~taineq on the North Atlantic. 

On 7 January 1972, the US CAB,gave final approval for the formation of 

lACA. ~n giving approvà1~ the CAB said the 4ctivities Df IACA wou!d be 

cloaely monitored, and AnY décisions whieh normally fall within the Board's 

juriadiction, would requiré Boa~d approval(52). 
,~ 
~ - ,~ 

52. CAB Order 72-1-12. of 7 January 1972.' 
, -~ ~ 

\' 

\ 

-
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In 1973 IACA ~ounted 14 members: Air Spain (Spain), Capitol International 
• l 

Airways (USA), Ais Conair (Denmark), Euralair (France), Iflex Adria Air-.. 
ways (Yugoslavia),Overseas National Airways (USA), SATA-S.A. de Transport 

Aér:l,en. (Switzerland), Saturn Airways (USA), Spantax (Spa 'n), Sterling 

Airways (Denmark, Transavia Rolland (The Netherlands) , Tr ns Inte~national 

Alrlines (USA), \\lardair Canada (Canada). and World Ai rways (USA). 

Pomair (Belgium) joined lACA in Ju1y 1974. Bavsria., Germana r, 1 tavia 

and Transeuropa (Spain) have met with lACA possible' 

membership (53). 

, 
The creation of IACA immediately led to t~at of another associa ton, . 

ACCA, whose members are the charter subsidiairies or affilia tes f Euro-

pean scheduled carriers. Farticipating in the association are: 

Aéromaritfme (UTA), Air Charter International ~Air France), Condor -(Luft-
" 

hansa) , Kar- r (Finnair), BEA Airtours (British Airways)~ Aviaco (lb ria), 

\ Balair (Swissa r), Martinair (KLMO, Scanair (SAS) and Sobela~ lSabena) 4) .. 

The specifie i terests of the ÙS charter companies are represented by 
------~. 

J~ACA. NACA has een very acti~ in pur~uFg liberaliza~ion of charter 

regulations ': •. supported efforts of US charter·airlines 
... -

~~ ~ 
~o gairi' legis ative apprôval of ~TC rulea similar to those which hàve 

proved 1.0 su ~ful in EuroP~;."i\~ partic:lpated. Telu~~ant~;' in the '" (". . 

r5l inter-~ar~i/r discllss:f"ons in ()rder to arrtve at minim~ cha ter fares. 

to ~l1min~e be1ow-cost operationsj it suggeated tevisiOQs ~o the regulatory 

/ 

" 
bodies th an attempt to improve the ma~ke~ability of TGCs and, until then, 

'\ 
\ 53. Aviation D~ily 15-8-74 at 259. 

\ 

\ / 

\5~~ lCAO Bulletin • May 1972 at 27. 

\ 

\. 
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transportation Bill into Congress, introducing ABCs and redefiting 
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Air 

ITCs . 

NACA members are ove~eas National Airways, Saturn Airways, Trans Inter-

national 

Al! NACA 

Ai,rlines, Wfrld Airways an~",:S:B,P.i tol 

members have\ certihcates o~ p\.Iblic 

~rways . 

convenience and necessity 

issued by the CAB, ta perform TGCs. affinities, single entity and IT~s 

as weIl as car~o charters between any points in the us including Hawaii. 

Internationally, these carriers possess presidentially approved certificates 

to operate commercial charters to and from virtually every.~area in the world. 

/1 " 

, ,. 

,\ 
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CHAPTER II THE REGULATORY FRAMEHORK. 

Paragraph 1 The Chicago con~ion of 1944. , 

"The Chicago Confereç.ce i5 a cla5sical 
demostration of the postulate that 
nations, no matter how enlighted, are 
not capable of understanding and 
co~ehending anything beyond their 
own national interest"(l). 

Before the end of tolorld War II, president Roosevelt invited the 

al lied and neutral states to a conference, to be held in Chicago. 

The conference was held from l November to 7 December 1944 and was 

attended by representatives of 54 nations. 

The most important achievement of the Conference was the fo~ulation 

of the Convention on International Civil AviatiQn, ndrmally'referred 

ta as the Chicago Convention, which among8~athers created the Intern,ational 

Civil Aviation Org~ni~ation(ICAO). 

This Convention cameinto force on 4 April 1947~, In the intervening 

period there was tn existende the Provisional ~ntérnatio~l civil 

Aviation Organizati~n (PICAO) which was e~bliShed on 6 

which opera<ted under an Interim Agreement:, on Internat10n 

a1so concluded'at the Chicago Conference. 0 

June 1945 and 

Civil Aviation, 

In addition tp- the main Convention and the In'term Agreement, the Con-

ference drèw up two other agriements.'These vere the International Air 

Services Transit Agreement, also knO'Wn as the "Twq FrE!lloms ~reeme~t", and 
\ 

1. Jones, The Equation of Aviation Poliel, 2i JALC'221 (l9601~ 

• 

li 
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, 
the International Air TransP9rt Agreement, sometimes referred to as the 

"Five r'reedoms Agreement" • 
.:::J -"' 

The failure of -the Chicago Conference to Und a multilateral solution to 

the problem of exchangé of commercial rights, can be ascribed to the differing 

view~ of three groups of nations. 

1. The United States on one hand, supported among athets by Sweden and the 
~ , ~ 

Netherlands, campaigned for the princip le of freedom of the air, in a com-

mercial sense. This idea was not 'proposed to weaken the principle of 

the sovereignty of each state over its airspace, as laid down in earticle 

one of the Convention, but merely to modify that sovereignty, by sub­

jecting it to certain restrictions, which, al~ost a contradictio in 

terminis, became known as the freedoms of the a~r. There were five of thèse 
1 

freedoms" and they weTe Iater set out in the International Air Transport 

Agreement, which the us and a few other nations accepted at Chicago. 

This agreement provided that 

"Ea~h Contracting state grants to the other Contracting States 
the following freedoms of the air ln respect of scheduled inter-
national air services: \ 

l.~he privilege to fly across its territory without 'landing; 
2.the privtlege to land for non~traffic purposes; 
3.the privilege to put dQWt1 passengers, mail and cargo, t.aken on 

in ~he terrlt-ry of the State ~ose nationallty the aireraft 
possesses; • 

4. the privilege to take. Qn passengers. mail and cargo destined for 
, the territory of the 8tate who~e nation~ the aircraft 

l ' 
po.sesses ~ , 

5. the privilege to take on pâssengers, cargo and mail, destined 
for the territory of any (fther Contracting State and the privllege 
to put down passengers, éargo and DWlil coming from any such 
tèrritory. 

According ta the US proposaI, the scheduled carriers of parties would ha~e 

nearly un~e8tricted rights of commercial operation. Economie decisions 

-
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~ares, frequeucies and routes would be left to the discretion of air-

line managements. 

2. At the other extreme. Australia and New Zealand \hampioned the inter­

nationalization of commercial air transport. They considered that inter-

J 

national ownership and operation, at least on the .main"t:I;"unk rout;es of 

the world, offered the only economic sôlution ta the future development 

of international air transport. 

3. In the middle, the United Kingdo~. supported by Canada, favored what it 

called. order in the air. According to this policy, countries would 

exchange the first four freedoms multilaterally but not the mu ch more , ' 

extensive fifth freedom. The exercise of this right would have to be 

negotiated biIatera!I}'. 
1 

Also, there would be an Internat~onai Air Authority, which wou.ld have 

p~êr to l1cense operators" and in addition, to control the capacity pro-

vided and the rates and tares 'charg d. 

The diver~ent views of the US and the reflected clearly the state of 

the1r respective aviation industries. '"'The US possessed in 1944 a com-
l ' 

pet1t1ve advantage in c01llllereial aviation of overwhelming magnitude. The US 
'\, 

had not only a huge surplus of tranSport equipment but a1so thousands of 

experienéed pilots already familiar with the routes to be flown. 

The, UK and most of the European c~tries were left with devastated-

econom1.ea and obsdlete equ1pment. A competitive market would have meant 

extinction of their aviation 'eapabi~ities. Only a protectionist system 

would sive them a fair chaneè. 

• 

.' 
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lt proved impossible to reconcile such jivergent viewpoints. 

At the end of the ~onference, most of the unsolved problems ~ere simply 
,'-

postponed. For e~ample. the questions of capacity and rates were not 

considered until the Bermuda Conference in 1946. 

Although the Conference failed in the area of economica. it was extreme1y 

~roductive in .~andardizing technieal, safety and navigational regulations. 

The establishment o.f the lnternatiopal Civil Aviation Orgatlization endowed 

,dth.~thë..:1;'igtû to promu1gate, interpret and enforce regu1ations in this 

aréa, was one of the major achievements of the Confereflce. 

Paragraph 2 Relevant Provisions. 

Confirming the princip.les laid down in 1919 (2), and 10hg' since str~ngthened 

by uniform state practice, article 1 of the Chicago Convention provides 
1 

that Itthe Contracting States recognize that every State has complete and 

exclusive sovere1gnty over the airspace above i ts territory". 

This priciple confers upon a state the right to either close, or open 
( , 

its airs pace to commerce with other nations. The on1y w~y for astate 

to procure commercial rights in internation~l aviation, i8 through t~e 

-conclusion of bilateral or mu1~ilateral air transport agreements. 

Article 2 describes the territory of a state as including the "land 
. . 1 • 1 

areas and territorial waters adjacent theret~". It does not mention 

sovereignty over the airspace above the High Seas. Thè High Sets them-

2. Paris Convention, 13 October 1919, article 1: The Contracting States re­
cognize that every State has complete and exclusive sovereign y over the 
ai~8pace above its te~ritory. 

, 
E,JJl.,,,,.&&.2, .MESS!.} 

\ 



c 

• 

selves are free, sô it should be concluded that also 

the High Seas ~ free. This was later laid down as a 

1958 Convention on' the High Seas(3) . .. 

/' 
the aitsp~ce above 

j 
princi,ple in the 

/ ' 
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These two provisions in the Cnicago Convention are re1nforced by article 6, 

which specifically prohibits the operation of international schedule4 air 

services over a contracting state, exc~pt by special permission: the 

convention rejected both the British and American proposaI foi a general 

multilatera1 grant of traffic rights. Instead it provided that aIl rights 

of overflight must be procured by special authorization of the overflawn state. 

Article 6 reads: 

No ~cheduled international air service may be operated over or 
into the territory of a contracting state, except with the special 
permission or other authorizatl0n of that s tate, and in accordance 
with the terms of such permission or authorization. 

This provision, requiring special permission from astate, was the legal 

ex~ression of the impasse reached by tàe Conference in its search for a 
1 

~ultilateral exchange of commercial ~ights in schedu1ed international 
~ 

air tr~nspor~.(4). This meant that states had to settle for a bllateral 

exchange of scheduled air transport rights. 

The firat bilateral air transport agreement in this field was concluded 

between the UK and the US at Bermuda in 1946. 

The only general grant of rights given in the Chicago \Convention is fOlmd 
\ 

in article 5 which provides: " 

3. Mopted by the United Nation Conference on the Law of the Sea. 29-4-58 
UN Doc. A/Conf. 13/L53. a~ticle ~(4). 

\ \ 
4. Biu Cheng, The Law of Inte~at~onal Ai~~~r~~~~~ at 173 (1962). 
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Each Contra~ting State agrees that aIl aireraft of the ather 
Co~t~acting State$, being aircraft not engaged ln seheduled 
international air services, shall have the right, subjeet ta, 
the observance of the terros of this Convention. to m~~e fl~ghts 
into, or in transit non-stop across its territory and ta make 
stops for non-traffic purposes without the necessity of obtaining 
prior permission, and subject ta the right of the State over.flown 
ta require landing. Each Contraeting State nevertheless reserves 
the right, for reasons of safety of flight, to require aireraft 
desiring to proceed over regions which are inaccessible or 
without adequate air navigation facilities. to follow prescribed 
routes, or to obtain special permission for such flights; 

Such aireraft, if engaged in the carrrage of passengers, 
eargo or mail, for remuneration on other than scheduled inter­
national air services, shall also, subject to the provision 
of article 7, have the privilege of taking on or discharging 
passengers, cargo or mail. subject to the right of any State 
where such embarkat'ion or discharge takes place. to impose such 
regulations, conditions or limitations as it may consider 
desirable. 

What rights exactly does this article ,confer upon sfates1 Are the rights 

of any practical value or use? To what extent does it establish ~ny 

freedom of the air? 

Article 5 paragraph 1 specifies the system à1?pl1eable ta cOllllllSreial and 

non-co~ercial flights over a"state and stops for non-traffie purposes 

as performed by àon scheduled aireraft. This system enables them to be 

op~rated without any prior authorization of the nther state, i.e. they 

are merely subjece to notification a~d the right of states involved in 

these f11ghts'IO 8ubject them, when necessary, to their safety or operational 

reguirements. It is a 8 stem of maximum liberalization. 

Article 5 paragraph l givas tertain rlghts 0 
Ii"~ 

ransit to the aircraft 

not engaged in international scheduled air transport. and to that extent 
,; 

• 

" 
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i8 a multilateral agreement, a treaty within a tresty. lt confers upon 

the non 'scheduled international carriers of the contracting states 

the first two freedams, namely the right of overflight ~nd the right ta 

make a technical landing for non-traffic purposes. 

The International Air Services Transit Agreement, in its article l, 

section l, provides the sarne for international scheduled services. 

Section 2 of that article provides that (he exercise of these freedoms 

shà11 be subject to the provisions of the Chicago Convention. The 

remaining provisions of the Agreement are taken verbatim from the Chicago 

Convention, without the least variation. 

The question then ar es why these provisions were not included in the 

Convention itself, artiele 6 could not give the same transit rights 
'~ 

. to 8cheduled servi as article 5 gives to non scheduled seryiceà. 

At the Conference no specific objections were raised to the firat two 

on1y 26 nations signed the Transit Agreement in 

December This ~actor probably accounts for the neeessity of 

no state rlshed to voLee dis-

a eement with the principles of the first two freedoms, they would have 

been reluctant ta aign the Chicago Convention if these priciples had 

been incorporated (6). 

/ ,oK/' 
The ICAO Council in its official analysis of arttele 5~.says that 

-.. 
"three types of f1:J.ghts are included in this rignt; 
---entry into and flight over a State's territory without a stoPi 
---entry into and flight over a state's territo~y with a stop 

for non-traffic purposesi 

5. W. Wagner,lnternational Air Transport as affected br State Sovereignty. 
Bruylant, Brussels at 140 (1970). 

1 

6. By 1966 the Transit Agreement had been ratified by 12 states. Wagner st 141 

'. 
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---entry into a State's territory and final stop there fpr non­
traffie purposes". (7). 

" 
The ànalysis of,the Couneil expresses the view that the freedom to 

"stop for non-traffie purposes" should be taken to inelude the freedom 

te load and unload passengers or goods not carried for remuneration 

or hire. 

The term "stop for non-traffic purposes" as defined in article 96(d) is a - , 
"landing for any purpose other than taking on or discharging passengers. 

mail.or cargo". without distinguishing between those passengers who have 

paid for the tran~portation and those who have 'not done sa. From the 

internaI evidence of article 5 itself. however, it appears that the 

intention was that taking on or discharging Qf passengers not carried 

for remuneration should be eovered by the expression "flight~into" in 
( -

the first paragraph, sinee the only exception from the generality of the 

pr9visions of the article in this respect i8 related to the taking on 

or discharging of passengers. cargo or mail carried for remuneration 

or hire in the second paragraph of the article. 

Who are the recipi~nts of the right in the first paragraph? 

, 
According to the article "aIl aireraft of the other Contracting States" .and 

therefore not the operators or owners of the alrcraft. Similar to inter-

national maritime law, a right is given to a thing. The Couneil recogni~e~ 

t~is prlnciple ln its analysis of the article: 

7. lCAO.Doc. 

"The expres~J"on "alrcraft of the other Contracting States" 
refera to aireraft registered in and ther~fore •••• having the 
nationallty of qther Contrac~1ng States.The responsibility of 

, \.. ,~, . ~." ~~ 

\ 
\ 
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States under ·the Convention with respect to ilircraft registered" 
in their territory, remains the sarne regardless of the nationality 
of the owner or operatpr of the aircràft(8) (9). 

The article provides. that this right may be exercised without the necessity 

~ of obtalning prior permission. This phraseology clearly aims to give B' 

right of operation without prior negotiatlon other than notification& 

necessary for air traffic control, eus tomS , public health and 'other similar 

purposes. A requirement for prior negotiation over the routes or landing 
• 

places would. in general, be in con'ttavention of this c1ause(lO). 

The only generai right ~o designa~routes and airports conferred by the 

Convention relates to scheduled services(ll). The absence of any such 

reservation under article 5 15 therefore significant. 

Any non $eheduled aireraft of a contractlng state has been granted the right 

according to this article, to circulate freely into, through and acrOSB 

the airspace of al'l ·Qther contracting states w'ithout the necessity of 

obtaining prior permission, even if the states do not elect to receive it. 

The right granted in this firet paragraph Is not to be exercised without 

conditions. Non scheduled operations are submitted to the following: 

(ar observance of the terms of the Convention~ 

(b) the right of the stàte overflown te require landing; 

8. lCAO Doc. 7278-c/S4r at 7. 

9. This in contra~t to most biiateral ai~ services agreements that require 
that substantiai ~wnership and effective control are vested iri nationals 
of either contracting party. 

10. lCAO Doc. 6894-AT/694 at 8 para.3e. 

Il. Article 68. 

, . 
. , • 
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(c) the right of the state overflown ta restriet flights over 

certain regions; 

(d) the advance notice ta be given of the approximate time and 

place of arrivaI. 

(a) The aircraft must observe the terms of the Convention. 

This qualification refers to the ~bservance of the terms of the Convention 

(12), by the aireraft whose rights are under consideration on the flights 

when they desire to exereise those rights. Says the Council:"A failure to 

observe sorne provision of the Convention by thesè ~ircraft at other times 

or by aireraft of the same, nattonality ••• would bring this qualification 

into effect(l3). 
Q 

(b~ Subject ta the right of the !tate flovn over ta require landing. 
i 

This right of a Btate ta require l<1lnding ... may be ex.ercised on a very 

largQ scale. '~he Council sâys that this right ls unqualified. but that 
. ~ r 

it can not be exereised in such a general vay that it would annihllate 
~ . 

rlght granted ta non scheduled aircraft to make fligh,ts non-stop ,acrC:;ss 
--". "" 

The\relevant articles are the following: 
Art. 4 : misuse of civil aviation. 
Art. 8 : Pilotless aircraft~ 
Art. 10: Landing at custOm8. airport. 
Art. Il: AVp1icability of air regulat~ons. 
Art. 12: Rules of the Air. 
Art. 13: Entry and Clear~nce Regulations. 
Art. 16: Search of aireraft. 
Art. 18::.Dua1 Re.gistrat1on. 

, .. 

Art. 20: Display of marks. 1 

Chapter V: Conditions to be fulfilled wi.th. respect ta aireraft. 
Chàpter VI: International Standards ànd Re.commende.d Practiccs'. 

the 

13. ICAO Doc. 7278-CJ841 at 10. 
" 

, , 
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the territory.of a contracting state(14). The right to require,lartdin& 

• 
does not equate the right to stop.an aircraft indefinitely. A sta~e, wh~n 

it entertains suspic~ons, méy require an aircraf~ to land, it may s~arch . . . 
it "without unreasonable de l.ay Il (lS) , i,t may make sure-that the aircréilft 

and its crew observe the terms of the Convention,' but·-., when everything 

is found in good order, it sbould let the aireraft take off without further 

delay (16) . 

(c) The right of states to restrict flights over certain aress. 
i 

This third condition is containe4 in the last sentence of the first 
. . 

paragraph.The 
\ 

condition applie~ when an aircraft dasires I~to p-roceed\.over , . 
reg1.ons ~ich are inaccessible or without adequate àir navigation facil:l.ties f' 

l ' , 

," and can' be, lmposed only "for reasons' of ~afety of flig'nt": 
, ,. 

J 

14. Idem,at 11. 
, , 

.. 
l5~ Article 16 of the Chicago Conven tion • ' , 

16. Portugal ~lways required landing excèpt in spec~al case~'where prior ex­
emption was obtained from the government. Portugal expla~~ed its' position 
in the following way:tt!a respect of the first freedom, th~ Pqrtugese govern­
ment will certainly not agree that an aireraft may fl~ over Portugese ' 
continental territory without landing at Lisbon. This ~rovision nas been " 
included in aIl the bilateral agreements entered into1by the Portugese 
government ainee the Chicago Conference. Because of ·its geographieal 
situation, Portugal will be expeeted to maintain and operate ~ Lisbon, the 
Azores and other parts of the world, airports and other aeron~utical faei­
lities whieh will be out of proportion ta the requirements of its own 
national air 'services. Tae resuiting expenditure will by far exceed the 
revenue obtainable. Under these circumstances p it would appe~r·reasonab*e 
that the Portugese governmeilt should attempt ta assure the greatest possible' " 
use of the faellities it provldes. The requirement for landing at Lisbon 
18 therefore a safeguard which 15 both reasonable and fair for us fi 

ICAO Doc 7008-AT/702. , 
PortugaIs position was understandable but in defiance of the last paragrpah;', 
of artiéle 15 of the Chicago Convention·which provideb that,lIno fees 
dues or other charges sha1l be imposed by any Contracting State in respect 
of the right of transit over or entry into~r exit trom its terrltory 
of any ~ireraft of -a Contraeting State br persons or propoerty thereon fl

• 

- ne .3 • 

-, 
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The state overflown has the right in such cases "to require these aircraft 

to follow prescribed routes or to obtain spec~al permission for sach flight~. 

This condition was inserted at the request of Brazil and Canada(l7); for 

a very practical re~son: Both countrie~' are 50 vast and certain regions 

so inaccessible without proper·air navigation facilitiés, that flights 

in those regions may cause considerable hardship, physlcally to the per-

sons involved'~nd financially to the governmental resdue teams. 

The Council recommended that 

"each government should decide which regions in its' territory 
are inaccessible or without adequate air navigation facilities. 
Such regions should be publicly deserib~d, as in the case of the 
prohibited areas under article 9 and the nature of the restriction 
to be imposed should be stated. Thus the description should be 
elq)licit as to whether the requi.rement is 
(i)werely that a par~ieular route be followed; 
(ti)that perœissio~ be required; 
(iii)'or both, since the requirements thereby seem cUl;l\ulative, 

notwithstanding. the use of the disjunctive "or". (18) 

" 
Articl~ 5 does not, as does article 9, forbid discrimination between~ir- .~ 

craft' of the state whose territory ls involved and the aireraft of another 

contracting state. If this provision wants to make any sense though. it 
.-'--

has t~ be assumed that article 5 means to include here t~e aircraft of 

the state whose territory i8 involved. 

(d) Avance notice of approxi~te time and place of arrival~ 
'""') 

A fQurth l1mitat~on is not embodied in the art!cle, but its existence 
----~ 1 

. m,~t be"rè'cognize<1. Every aircra'ft falling under this first paragraph, as 

'~~!'~ those aircraft covered ~Y the second paragraph. must glvt ad~nc~ 

notic~.~f :the apprO~imate time and Plare of' arrival. ~~ 18 ne~~ssary 

" for air t~aff(c control. public health~ eus toms , immigration 'procedures etc. 
, ' - l 't 

. ,: lt .~y be intet'esting to note the et::planat!on given by. the ~r,afdng 

. Committeè -on. tbia 
.J. 



V" 

60 

) 
/ 

Committee of th~s provision: 

----
I~our Committee has omitted th~ provisions' that appeared in 
both artiele~ 6 and 7 (of-the' draft,i.e. 5 and 6 of the C'on""7 
t,rgj\t:t~>n) that ~-apprôpriate authQritUs of eaeh SCate may 
require that notice be given of the point and approximate time 
of arrivaI of such aireraft in its, territory. We are advised 
that adequate provisions are being made for such notices as 

• 
May be necessary either for traffic control or eustoms purposes 
in the appropriate anne~e9 or regulati9ns to be adopted(19) • 

, ... 
'J 

~rtiele15 paragraph 2 conc~rrts only non s~eduled commercial flights, 

• i.e.~t~qse carried out for remuneration ot bire. In this eategory come 
\~ , . 

aIL the conventional charter formulae. 

Paragraph 2 ereates a system of relative and conditionai liberalization ~ " 

and ~as adopted mainly to protect the viability of the scheduled s~viees. 

'" The benefieiaty of the privilege granted by this second paragraph, ls the 

SarBe airera ft wijich b~nefits the right of the fiut paragraph. 

'n\,e words "for remuneration or hire" make a 'delimination ·of the aireraft 

that are spec1ally envisaged by the second paragraph. • 

~---~---

, To fall under the second paragraph, atl--a!.--rerafL l'IftISt .1iecessarily be devoted 

to transport :"if engagéd in the carria ". Thereforet ~henever an aireraft 

. 1~ Beneral, i8 not engaged in cardage, can not be c1assified under 

article 5 parQgraph 2, because'~tt si12lply not engaged in carriage opera-

tions; nor cau ~~ be classif~ed under ~cle 6, because a,~~heduled 
air 8e~~e aceording to arJ:icÙ~ 96 t must: be performed for "public 

/ 

tr.artsPdTt". It follows thwt such an aireraft must necessarlly ,be governed 

~~~----------------,-----~----------~-------
17. Proceedings of the International ~ivil Aviation Conference, Volume l' at 686. 
18.-ICAO Doc. 7218-C/841 at Il. 

\ 

19. Proceedings Volume 1 at 611. \ 
\ 

\ 

.~ 
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by article 5 paragraph 1. This is rather impottaht, beeause those aireraEt 

that fall in the eategory of pargraph 1, such as aireraft engaged in 

airwork, private operations for pleasure or business purposes, are entitled 

to thl\' full benefit of the first paragraph and 'cannot be subjected to 

the conditions, regulations and limitations of the second pargraph.'(. 

The Council-analysis of "remuneration or hire" i9 very, almos t too 

general. It says: 

"The expression ,for remuneration or hire means any kind of 
remuneration whether'monetary or other, which the operator 
celves n"om someone eise for the act of transportation." 

• re-

One way or the other, every type of international transport is made for 

remuneration. Since no human being ever does anything gratuitously, 

since even friendship and love seek qo receive compensation of one kind 

or lt may be assumed that even so-called humanitarian .fIights 

a,re carrie in view of remuneration .. If this in terpretation were to 
, 

be followed, these humanitarian flights would be classified as commercial 

fllght8 ànd the~ore would 'fa11 under paragraph 2, which has never been 

tne intention. 
. 

The interpretation as proposed by the ICAO Secretariat 8eems much more 

,>-"" 
down to earth and therefore more vàlid. The Secretariat interpr~ted the 

term "for remuneration" 

, 

"In t.he simple 'practi1:al sënse, -meaning money, which 
passenger or owner of ~~e c~rgo pays to the operator 
aircraft for the aet of transportation"(20). 

t' 

"Such aircraft •. -.shall also ••• have the priv~~legell. 

. 
The ~ord nalso'~ makes a liaison be~een the two par,agrapÈ:s • 

the 
of the 

M. 
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"It indicates that these aireraft should have the right given 
by the fi rs t paragraph of artitle 5 as weIl as the pri vilege 
gi ven by this panlgraph. That 15 ,ta say, they have firs t the right 
ta enter, fly aller and stop for nôn-traffic purposes without the 
necessity of obtaining prior permission and nQt subject ta the 
regulations, conditions or limitations méntioned in the secon'd 
paragraph. Then, in addition, with certain qualifications, they 
have the privilege of taking on or discnarging pàssengers, cargo 
or mail at a stop. Here again, the expression "passengers, cargo 
or mail" is clearly Intended to refer ta passengers, cargo or 
mail carried for remuneration. n(2l). 

The article, wh,en mentioning passengers. cargo or mail~ does not make any 

restriçtion on origin or destination. This implies thàt the sécond para-

graph of article 5 is granting third, fourth and fifth freedom traffic 

rights, which, hO'oolever, ean be restricted by certain conditions under which 

they may be exercised. 

Non scheduled commercial flights are subject: 

(a) to the provi}ions of article 7 and 

(b) +0 the right of any state involved, to impose such regulations'~ 

conditions or limitations as it: may consider desirablé. 

(a) Commercial non schedule.d flights are subj~ct ta th~ ,provisions of 
, " 

article 7. This means that carriage of cabotage traffic is forbidden: 

they cannot carry' passengers, cargo or mail frCllJl one point in a. ,foreign 
'1 

country to another point"i~ that same country. According tô the latest'" 
, / 

. / -
senten~e in article 7, a 8t~~e 1s not prevented from- entering into 

any arrange~ent specifically granting cabotage privj.l~8.es "as ~s these 

rights are not restricted to any one 'carrier or State ll (22). 
ç • 

. 20. ICAO Doc. 6894-AT/694. 

21. ICAO Doc. 7278-C/841 at 12. 

, 
1 .. 
~ 
t , 

$. 

,22\ICNJ Doc. 6894-AT/694 at/15.· J, 
~ 

i ____________ 21111Ï1111f1111 ___ ~ ____ ,-
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(h) The ques tian of ~ regu1ations, condi tians or limi taUons may or may 

not be imposed has been troub1esome from the very outset(23). How cou Id 

it be otherwise'? The formulation Is s,a general that the right of non 

scheduled aireraft t~ petform operations, ean he- completely annihilated, 

through the imposition of those limitations by the different states 

directly involved. If the state 50 desires, it may even go as far as 

to impose on the non scheduled international air services which engage 

in lO:ommercial operations, sucu regulations, candi tion~ or limitations 

as to wipe out the difference with article 6. 

, 
Th~ wording of the article does not expressly authorize the imposition 

of the condition of prior permissio~, but àccording to an analysis of 

the article by the ICAO Secretariat, this was not the intenti9n of the articls.: 

tilt i5 assumed that the enjoyment of this privilege, lilf,e 
the enj oyment of the right in the firs t pargraph, would not 
be subject to prior permission trom the state concerned. 
The second paragraph of article 5 does not expressly ru1e out 
the possibllity of prior permission being required in con­
nect10n with this priyilege, and it i8 possible to hold that 
prior permission lIlay be one of the regulations, conditions or 
li.mitations envisaged in the last sentence of the article. 
Nevertheless, the Sécretariat believes that it was the in-

~
ion of those who drafted and adopted the" article, 

tha ,carriers, covered by tQe article should enjoy this 
priv ~e without the necessity of obtaining pri~r permission" 

, 
\ 

This belief was based on the following reasoning: 

---~ 

(i)The cloge relati.onship between the two paragraphs of ar,ticle 5 
suggests that Othe same type of freedom of operation 18 
envisaged in each, ~a~ difference being carefully specified. If 
the second paragraph had intended to differ from the Urst 
in 80 importan t an issué as ,prior pe rmission, i t. is fel t 
th14 w~~ld have bee,..,.· spelt out. 

(ii)The obtaining of prior permission is laid d01!Il in article 6 
for scheduled services. There would be little point in dis­
tinguishing b'etween scheduled and non schedu1ed services 

23. E.D .. Weld Some notes ou-the Multi,lat ra]. rèement!n conuner:ial Rj,ghts 
of Non Sche uled Air Services -, 1957 J JALe at 180. 
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-
if permission is to be required for the conunercial operation 
of the latter as weIl as, the former. 

(iii)U it had been envisaged that prior permission would have ta be 
obtained for each exercise of the privilege, it would have been 
unnecessary ta spell out the reservations relating ta cabotage 
or- to regulations, conditions or limita tians. Such reservations 
stlggest precautions which States felt they might need to take 
against the abuse tpf free operations of non scheduled aireraft. 
Aircraft tha t have ta obtain prior permission for each flight 
need no such pree'autions. 

(iv)A privilege ta do something that would in general be subjeet 
t!:' priar permission in each instance would be scarcely worth 
formaI statement in an international convention. On the 9ther hand 
a situa tion where some States require prior permission and others 
did uot, would be seriously Inequitable. The Secretariat 
believes that article 5 was adopted in order ,to avoid these 
difficulties(24). 

The Secretariat J s analysis was prepared as a guidance for the analysis by . 
the Council, but the Council did not follow this guidance. In lts own 

analysls, it says that the right ta impose regula~ionB, conditions or 

limitations ls unqual;lried. This unqualified right e~larges the scope' 

of action for a contracting state tremendously: 

"It should be understood, however, ~hat this right would not 
be exercis'ed in such a way as to render the operation of this 
important tom of air t.ransport impossible or non-effective". (25) . 

The Statement of the Secretariat recognizes that there are two basic 
1 

rlghts" in article 5 ..... ragraph 2: one for the aircr-aft ta perform non 

schedu1ed commercial operations; one. for any contracting s ta te to impose 

regulations, conditions or l:ûnitations-i th.a.t th.ese rigflts must coexist 

·together, and that one of them must not kil1 the other one.' 

The statement of tbe Coun~i1 does not negate the existence of the rights 

24. ICAO Doc. 6894-A~/694 at 13. 

25. The Secretariat's analysts dates from 26 Aug·.1st 1949. 
The Coun,c il' s ia dated 28 March 1952. 

"'<, 
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i 

aireraft have, but it puts 50 much emphasls on the rights states have 

" ~ 
that it amounts to saYing:",the' aireraft have a rlght, but that rlght ls 

opposed ta the right of the states, a~d this latter r,ight ls unqualified". 

The Council forbids the stéltes to kili the rights of th'e aireraft, but 

not to harm them as much as possible. 

When resuming the contents of article 5, the most eonspicuous provisions 

are the following: 

,The first paragraph grants the tirst two freedpms of the air ta aIl non 

scheduled aireraft, commercial and non commercial. The condition~ imposed 

are bearable. 

Paragraph 2 is a granting of the third nd fifth freedom ta 
~~--~--~--------~--------~~~~~--

commercial non seheduled aireraft, but~ as a is much more restrie--

.... ' ti.ve, since the operàtion of these rights i5 S ta certain regulations 

conditions and limi tations. 

These restrictions should not amount to~a pro ibition of the privilege 

contamplated. At al~ events, th~y on aireraft en-

~aged in commercial non sché'duled traffic 0 eratioqs, never on aircraft 
o 

. that are wholly covered by the first pargr ph. 

Paragraph 3: Imp1em.ntation of Article 5. 
1 
/ 

/ 

/ 
I~ one rdraws up ·a balance ,Sheet on. hOw/ ~he contracting states incorporated 

the regulatiooa, conditions or li~tJions, provided for in article 5 

of th~ Chicago C~nvention, into tb~~ national regulations, with respect 

f / 

/ 

/ 
J 

'\ 

/ 
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to the granting of operoting ,!cigh~S to foreign non scheduled operators. 

one can say that the majority ot tpese states adopted fairly Iiberai regu­
\ 

lations with regard to non d:mlIDercifl flights, but. as was to be expecte,d 

with regard to commercial n<>n Sfhe'd~led flights, were ultima telT s tringent. 

By 1952 the situation was ~he l1ow~ng (26) : 

A. Private or nort commerc non trans ort aviation. 

Subject to the conditions clprocity, the majority of contr~cting 

l ' 
states adop'ted the poli,.cy outl~ned in the annex to Assemb1y resolut1on 

Al-17 of granting freedom of entry to private or non commercial flights 

of foreign aireraft. The restrictions imposed on the category were 

mostly of a technical or formaI nature. Only a limited number of states 

required prior permission for such flights and these restrictions were 

apparently due lar'gely to safety and security considerations. 

It seems that practically aIl states granting freedom of admission to 

these types of flig~t, required either the filing of a flightp1an or 

some form of prior ,.notification for air traffic ~ontrolJ i,mmigration, 

customs and pub11~ héalth purposes(27). 

While freedom of admission for pr1vate or non commerëial flights had been 

extênded generally to aircraft of contracting states, aircraft of non 
'1 

, 
2~. The data are based on a survey, undertaken by the ICAO Secretariat 

which was pubiished in AT-WP/295 of 15 December 1952 as re~ised 
on 3 February 1953. Contemporary r~g}llations will 'be diScussed in Chapter IV. 

27. 
1 

Canadian r~gulations provided tha~ the transport "for individuals~ 
friends and business associates" from point to point in Canada by 
foreign aircraft, ie permitt~d as long as the number of trips and 
volume of 'domes tic traffic are of an incidental nature and are kep t 
within the limits of casual transportation. 
Brazilian regulations on the other hand stated that the carriage of 
passengers or goods by any foreign a~rcraft. whether for rem~neration 
or notr' is not· allowed betltieen points ill Iraz!l 
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contracting states were, as a rule. rèquired to apply for prior'p:ï~i~on 

for such flights. 

B. Transit Fli~hts of Non Scheduled Commercial Operations. 
\ 

':< 

States f policies in resRect of foreign non seheduled commercial flights 

in transit, with no sto~ or only with a technical stop, were generally 

the same as those for the flights of the previous category. 

C. Traffie Stops of Non Scheduled Operations. 

National polietes with respect to the taking on or discharging of traffie 

in their territory by foreign non scheduled aircraf~, took a variety of 

forma, ranging from stringent restriction to complete freedom. 

The methods by which the states exercised regulatory control in this 

matter can be regarded as follaws: \ 
\ 

\ (a)Requirement of prior ~ermission for each individual fli~ht or series of 

flights(28). The granting of permission was based on the circum6tances 

• in each separa te case, and subject to compliance with whatever conditions 

or limitations might be attached .' to such permission. 

A very arbitrary and stringent adaptation of article 5. 

(b)Requirement of prior permission for each flight or series of flights 

with prescribed regulations, conditions or limitations, generally applicable 

in aIl circumstances(2~) • 

. (c)l:'reedom of admission or requirement of prior pe~ission aecording to the 

28. Brazil, Burma, Chile, Columbia, France, Ireland, 
Spain, the Untted Kingdom and the United States. 
See for these regulations at AT-WP 295. . 

\ n , 

Iraq, ltaly, Peru, Portugal, 
iJ 

29',Australia, Canada, Cerlon, 
Pakistan and South Africa. 

Domini~an Republic, India, New Zêaland" 
Canada and the us· had such arrangements 

for traostorder flights. 

1 

, . -', .. 

• 
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circumstances determined by bilaterai agreements. Five Europe~o states(JO) 

had made such arrangements by means of formaI bilateral agreements or 

an exchange of notes, for the regulation of non scheduled commèrcial 

flights between their territories(3l). 

~ 
(d)Freedom of admission on condition of reciprocity was g&lnted by DetUllark. 

Sweden and Norway, the latter mentioning specifically the existence of 

bilateral agreements. 

The Netherlands granted freedom of admission on certain conditions 

relating to fares and rates. A very liberal position it seems, but its 

action was virtually nullified by the requirement that the fares on these 

fl1ghts could not be Iower than fares charged on scheduled operations, 

on the relevant route section(32). 

• 
As opposed to the charter operati-.ons along the routes of sChedul~d ser-

vices we know these days as Iton-routetl chartelf operations; str:lct-~ro­

hibition of non scheduled operations along the routes of scheduled \operations 

w .. fair1y g .... ra1 in the imediate pos': var year •. Different ~pprO~Che. 
to the problem of competition wtth the scheduled air 5ervi~es could be 

~ 
dis tinguished • 

Australia's definition of charter operad.ons. indicated that "permission 

30. France, Italy. Spain, Switzerland and the UK. 
, 

31. The main emphasis in these arrangements 1s on defining cer'tain comm(ln 
con~itions app1icable to nan scheduled flights of the airerait of both 
states; particularly in respect of fligb.tB over routes operated by th.e 
sch.eduled airl~nes of the states concerned. Such conditions related to the 
con,trol of capacity and frequencey of fl1ghts, cuteg~r$.es of traffie 
ownership and nationality. 

32. This condition did not apply in the case of charter flights udng ail(craft 
leased as a whole to a person or a group wihtout the resale of space 'to 
i..nd1:.y~<tual ~s of the puTilic. 

,~ 
1 
1 
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.' 

will only be granted to foreign aircraft to operate .... over a r~ute of 

a scheduled airline if the frequency of such operations does not exceed 

one flight in any period pf fOllr weeks". According to the United Kingdom -

Switzerland arrangement of 1952, certain classes of traffic were all'owe~ 

to be carried' on non scheduled flights over scheduled routes without the 

necésaity of prior permission. Similar provisions were found in the 

France - Italy, Francè - Spain and UK - France arrangements(3~). 

Canada and Mexico, held the position that permission ta operate non 

l 
scheduled flights by foreign carriers between points served by domestic 

scheduled carriers, wou1d he granted "only if the schedu1ed air1ines con-

cerned are not in a position to perform sueh f1ights". This policy vas 

a1so referred to in thè policy statement made by the US in March 1951, 

where it said that no more transat1antic charter operations vou1d be 8utho-

rized "except where the regularly autporized transatlantic carri'ers. US 

or foreign, vere unable or uawilling to provide reasonable adequate charter 

services, at es tablished charter rat~'(34). 

This policy statement put the"large irregu1ar air carriers", as non 

scheduled air carr.iers were named in that time, in a genuine "supplemental" 

posit;ion(3-S) • 

In eontrast vith these restrictions, most states ill- 1~52, granted freedom 

of admission to foreign nQn scheduled commerc~l aireraft, where the traffic 

carried was small, 80 that it would be un11ke1y to afford serious com-

petition to the schedu1ed airlines. 
i 

33. Respective1y o,f 1949, 1948 and, 1250./ 

34. CAB POl1cy Statement on Transatlantic Charters t 16 March 1951 .. 
/ . 

35. The term "suppl_entai 1s dealt tt.ith in chapter 1. 

/ 
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South Africa required no prior permission for foreign non scheduled 

.flights, IISO long as not more than 7 persons are taken on or discharged". ' 

In the European bilateral arrangements referred to ùbove, provisions had 

be~n made for free admission of non schedule~ flights of aireraft carrying 

four passengers or less. This applied to aireraft operating be~een France 

and Switzerland, France and Italy, the UK and France and the UK and Switzer-

land. 

Control of Frequency. 

Many states prevented coœmercial npn scbeduled international air services 

from competing und~ with scheduled' services by establisbing limitations 

on frequencies of operation. In the OK - France agreement, flighte of 

aireraft, carryiilg', more than 4 passengera over the routes of designated 
> , 

Bcheduled carriers} ·required prior permission if operated on the seme 
~. 

route by tb~same operator more than o~cé in aoy period of 30 days. In 
\ // 
\ -~_ ... / 

\~àgreement be~een the 
-.-1 

\ 4 ~a88engers were limlted 

UK and Switzerland, fl~hts c~rrying more than 

ta one in each period of 10 days(36). 

Control of Fares and Rates. 

~ 

Some states ~rotected their scheduled air services from low priee' competi~ 

tion from the non scheduled airlines by tncorporating provisions in their 

regulations, conditions and 11m~tations, governing the fares and rates to 

be char~n Ron scheduled operations. AU4tr.alia t s regu1~tiona stated tlult 

the aero~a~~l authoritiea could direct that the çharges to be made 

in respect of passengers taken on or d1sCharged on Australian teriitory 
1 

"ehall not be lee8 than the stated amo~ttf. 

Ceylon and Ind~a uquired tut faree to be charged for the carri.age of 

traffic to and from their terr.itpriea on non scheduled fligbts, "shft.ll 

.. 
~~ 

! 
j,,; 
;;. 
:,. .. ,. 
i 

1 

,if 
~'. 

il 
~ 
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not beless than the ~ates charged by scheduled airlines operating the same 

or equiva1ent routes". 

The.Netherlands had a similar r~gulation for non scheduled flights that 

were open to use by individual members of the public. Columbia required that 

rates and fares of non scheduled services must have prior approval of 

its national authority. Cuba specified that excursion flights by foreign 
r 

opera't'ors "sha11 bemade at rates higher than those for schedu1ed operations 

over similar dis tances". 

Many states adopted provisions limiting the types of traffie which non 

seheduled carriers could carry. Virtually aIl states prohibited the 

carriage of fifth freedom traffic on such operations without permission. 

Group charter flights he1d a Bp~cial position in the regu1ations of 

sèveral states. National regulations required usually that the charter 

group be not made up of pa8sen~ers who have simply been sold tickets by an 

agent. Another géneral provision was that "space shal! nbt be reso1d 

\ to the public". These national regulatioD8 clearly show' the influence of 

the charter res'olut1pn regulating affinlty c~rterSt as it was adopted by 

rATA. This resolution 045 (37) adopted ~o pr~ciples~ on the one hand, 

char~ers ahould be planelo.ad contracts;(38)on the other hand, resale of the 
Il 

36. See also the Australian regulations menti.oned above., 
,. 

37L IATA and resolution 045 will be ,dealt with more extensively in Chapter~V, 
paragraph 1. 

38. Resolution 045 prov1d~s in its third paragraph "that ttle' charterer shaH 
be charsed for the eDti~e capacity of the ~~craft, regardless of the apnce 
to be ûtili~ed by him. 

\ 
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-c 
transportation by the charterer, whether by a subcharter contract. or by 

sale o·f individual tickets was not .permitted. Resolùtion 045 was denun-

ciated by the CAB in 1972. Transatlantic affinity charters since 197~ 

have been governed 'by the different national regu1ati~ns, which. sinte the 

adoption of 045 have been somewhat modified, but which ',on the whole, 

are still" adhering to the prine:f"ples of 045. 

In the regulations of the Union of South Afriea, there was the condition 

that permission would be granted ta charter flights of foreign aireraft 

only if passengers discharged in the Union , were taken on by the same 

aireraft on Its departure. Under the terms of the UK - Franee exeh~ge of 
• 0, 

notes, 'ho prior permission was required for flights between the two 

teriitories, on any rou.te, in cases where .the aireraft was wholly chàrtered 

by,or hired ta one pers on or corporate bo~~e of the seats 

vere sold to third parties • 

• 

Paraaraph 4 Re~ulatory Distinction. 

• --~, 
The tdal ~ national regUl~ns governing these n~n scheduled operations 

had assumea . fa~rly large proportions by 1952. The adoption of these 

national, unilateral regulations, was a direct eorollary of the phrasing 

of article 5 of the Chicago Convention, whicrh pro'o1ides that aireraft not 

engased in acheduled international air services, sha1l have traff~c pxiv.l~ 

leges, subject to the right of the state concerned ta impose such regulations, 

co~nio~-or limitat1~ns as it ~ay consider desirab·le. 

(Bilateral agreements for scheduléd services on the othet hand, ~ave their 

1egal' basts in article 6 of the Cénvention, which p-rovides that no sCheduled 

-----_ .• _--------~-----

• J 
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intet11ational air -s-ervice, shall Ife aperatcd into astate, except with 

special authoriz~ion of that state. The Chicago Convention .ereated two \. 

separa te regulatory systems for. two separate tr:msportation formulae, 

'scheduled and non stheduled. 

Before W'orld War II, charter services were normally different from scheduled 

services in nearly aIl respeçts; that is to say', they in generai used . . 
smaller aireraft, earried fe~e'r passengers and operat;ed 1ess frequently 

and less regularly than scheduled sèrvices, and above t~at, at a passenger-

mileage charge, considerably above the scheduled air service charge. 

Sin~e the war, the position has changed, largely owing to 

---the availability of large numbers of eheap. e~military aircraft 
suitable for air transport; 

---a substantial amount of private capital looking for investment; 
~--a plen~fu1 supply of trained aircrew; 
---an inct-eased demand for air fransport resuJ.ting parÙyfrom war­

time disp1aceœents and the inadequacy of surface transport. and 
partly from the sud.clenly felt effect of eight' years of world 
deve10pment in aviation matter.; -

---the shortage of capacity on 'schedu1ed airU,nes.<.(40). "r<1"-~ . , 

As a result of these .factors, a number of new charter air ~êrV1ees was 

offered to the public on -aireraft of size and type simHar ta those 

by the 8cheduled services. Already one year after the European Armis 

"" there were about 30 different French charter companies. flying main y 

between France, North -t-frica and the British; Isles. In the US it 

estlaaated that SOID8 two thousand charter companies were active ( 

ce 

40. These are ma~nly-reasons tha.t bpld true for the US. ICAO D 
Discussions of Commission No, 3 of the First Assembly May 

c •. 4522 A1-EC.74, 
47 at 15-16. 

\ 
41. Jacob W.F. Sundberg. Ai'7 Cllhrter, Stickho1m, P.A. & Soners 

Forlag, 1961 at 25. 

1 
'! 
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Sorne charter companies operated infrequ.ently over any particular route<~ 

but with ;drcraft as large as many used by scheduled airlines; ohters " 

operated frequently but irregularly on the same route, using both small 

,/ 
and large aircra!t. 

Because of this growth, some of the uses of the scheduled 1 non scheduled 

air services distinçtion were abandonded .. ln the US,the regulation 

1) 
that only scheduled air s~rvice operators pad ta report full statistics 

< / 

/ to the CAB was altered to include the ïarger charter services as weIl as 
t 

the scheduled services. Certain safe~y regulations in the US were made 

applicable to .11 forms of p:;~ran.port(4~). G.adua1ly, the aharp 

distinction between the two formulae, \ls~rawn up by ~ èhicago Convention, 
~ 

"was fading. 

o 

A clear and gorkable distinction between scheduled and charter services 

i~ mainly needed for ,regu1atory purposes. The two transport formulae 

fall under different 'sets of regulations. ~e main obj'e<;tive of the regu-

• l.tion of charter opera'trons has a1ways been the.' protection of sche"dt2led 

afr operations. The fUndamental objective of the' govemment regu1ations 

before the war. was the control of excessive or uneconomic competition in 

the 8cbeduled air services field. Non scheduled services were exempt 

from"the regulations~ beeause they did not seriously compete with the 

scbeduled se~ceâ(43)~After the war the tide turned, and non scheduled 
~, 

service"s did b:~e serious rivaIs ta scheduled serviç:es. 

42. Economie Regulations Draft Release No. 14, l4,November 1946: Proposed revision 
of section 292.1 of thé Ec. Regs." ,. 

43. The Civil Aeronauties Act' of 19~8 provided for the performance bY scheduled 
alr1ines of "charter trips •••• and ohter special services" Thest!,operations 
were deemed to be of so 1ittle imp9rtance. that according t~ th~ Act, no 
l1cense was reQu1racl for the).r perform~ce. / 

!. 1 

l' 
1 
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To achieve a satisfactory relationship be~een sçheduled and non scheùuled 

s~rvices, each type should have its own separa te and distinct function , 

ta perform and -would have ta be~restricted to that performance by regulations. 

Urban ro?d transport provides a most interesting analogy with air transport 

in the matter of scheduled and cnarter services. In nearly aIl urban 

areàs, passeng~r transport ls provided by buses running scheduled services 

. 
over fixed routes, and aiso by taxis, runnlng non scheduled charter ser-

vices from any point to any point. 

As in the case of air services, competition between"' services 1s normally 

reg~lated by a licenslng system allocating certain routes or areas to 
. , 

specifled operators. These regulations forbid any operators, othèr than 

thOS8 specified., to carry' passengers on regular bus services on those routes 

, ". 
or in those areas and, as ln the case of air services, it ls either under-

. . 
$tood or expressly sta~ed that the special cher ter se~ice, provided 

10 • 

by the taxi, is exempted from those restrictions •• It fe therefoue , 
iri~eresting ta note,.that, although urban taxis take full advantage of their 

'" , . 
exemption from the restriction placed on the buses. competition be~een 

bus and ta)!;i services 18 selclom excessive or destruc.tive and each type o't 
) 

setvice appears to be free to operate and develop in its awn sphere. 
, 

This healthy relationshlp between scheduled and non scheduled sérvices 

in urban 

separate 

yoad transport is.achieved because each 

and d~stifiét function and ts restr1ct~ 
type of service"has its own 

to the performance of that 

funct10n eihter by regulation or by econo~c factors or by a combinatlon 

of both. 
~ 

/ 
,/ 

One of the proper functions of charter services 1s the important one of 

supplylng the· elasticity (and persona! senite that cannot be supplied by the 

schedüled s~rvicea, that is, 1t ia the function of carrying persons between 
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places not served, or not conveniently served, or not served at the desired 

time by the scheduled airlines. Commiss±on No. 3 of ICAO's first Assembly 

put i t this way: 

"Any attempt to define the proper field of the non scheduled ser­
vices in terms of frequency or regularity of operation, will 
Inevitably prove troublesome or unduly res~rictive, since these 
qualitles are no't the real qualities that disting,u:ish that field. 
The real quallty d~stinguishlng the functions o;/the non schedul~d 
services, 15 the negative qual+ty that these functions could 
not,be perform~d by the existing schedule9 services"(44) • 

.. The, Commission recognized that i t did not appear prac ticable by verbal 
• 

definition, ta effect a division betweèn scheduled and non scheduled com-

mercial services which would hold good in aIl cas,es. To ~ake a segregation 

~ 
" between the two gervice~ and thus pre.nt undue competition, the Com-

mission suggested: / 
1 , ,. 

___ " •••• the es'tablishlbent of an international regl,.ster of 
"scheduled air services". presumably under the auspices of lCAO, in 
which the member states will enter from time to'time the names 
of their international air transport services which they regard 
as regularly scheduled. Only those airlines would be eligible for 
entry in the register, which operate on a public schedule or­
tlmetable over fixed routes; 

---The international routes, of course, would have been fixed pur­
suant ·to the various means (bilateral agreements) available for 
granting the permission or authorizatlon required by article 6 

1 

, of the Convention; 

---The member states- could thep agree amongst themselves in the 
1 

exercise of the power conferred by article 5 gf the Convention, that 
they would penn1t the operation of air transport enterprises other 
-than those lis ted, prov1ded that they charged a fare per· seat mile, 
exceeding by a given percentage the fares generally in effect on 
the scheduled airlines in the area in question. Unlisted commercial 
operators, not charging fares in accordance with this schedule, 
would be allowed ta carry passengers intemationally only by speci­
fie authorization by the States in which passengers were to bé 
picked up and dlscharg ed; 

---This arrangement would be applied.according to the nature~of 
the services rêndered rather than according ta the identity 

44. ICAO Doc. 4522 AI-Ee 14 at 26. 
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'. 
of the carrierl; that is to say, one of the ai rlines lis ted ln the 
'I"egister,-_ and\ desiring to operate a spec;l.'al service on charter, 

" otherwise than along its authorized routes, would be neldto the 
same excess fare as an air service not so registered ll (45) • 

. ' 
These suggestions were never realized; maybe because they were too ~uch 

based on the analogy with urban transport. A system where non scheduled 

services charge more than scheduled, s~rvices, may very weIl work in an 

urban transportation, system; on a large scale it has neveT worked in 

an air service system. After the war, the large majority of non scheduled 

operations was performèd at a priee 1evel weIl below the priee lever·of 

normal scheduled services and..,.this has been the major reason for their' 

succees. , ~ .. 

The Commission, however, appears to be far ahead of its time, when it wishes 
, 

to make a distinction between the t'Wo formulae, based no.t on the identity 

of the carrier, but on the "nature of the service rendered~' 
.J 

Both the Edwards Report of 1969 and the Nixon Poliey Statement of 1970, 

describe the bU1k market in terms of the ~haracter of the traffic, rather 

than the type of carrier that serves it, departing herewith from the pre-

occupation wit~ labels that had been a central feature of charter regu­

lation ever sinee the ,:adoption of o\the definition of schedu1ed international 
• "0 q 

air service~ by the ICAQ Counci1 in 1952. 

') 
. Paragraph 5 ICAO's Definition of an International Scheduled Air Service • 

AdQPted by the Counc!l on 2S'March 1952, for the guidance of contracting 

states in the application of articles 5 and 6 of\the Chicago qonvention, 

the definition reads as folloW8: 

liA 8cheduled international air service ia a series of flights 
t~at possesses aIl the following char~cteristics: 

... 
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(a)it passes through the airspace over the territory of more than 
on~ state; 

\ 

(b)it is performe&by ai;craft for the transport of passengers, mail 
or cargo for remune,ration, in such a manner that each flight 
is open ta use by the members of the public; 

(c~it i8 operated, sa as to serve traffic between the same two 
or more points, either 

(i}according to a pOblished timetable, or 
(ii)with flights so regular or frequent that they constitue 

a recognizably systematic series". 

The definition is based on three criteria: 

(a)a criterion covering the international aspect; 
(b)a legal c~iterion and 
(c)an Operational criterion. 

~ 
The de.finition has never enjoyed genera! aC,ceptance •. Nevertheless it mi'ght 

) 

, 
be interesing to note SOrne of its features. "1.,' 

( , According to thi~ definition; a flight cW:'be eonsidered a scheduled 

~ international air service, only if it fulfils aIl the requirements of the 

definition, since the "main elements are cumulative in their effect". If 

• one of the characterlstics i9 ~ssing, the flight must be classified as 

non scheduled." 

A scheduled international air service must in the first,place consist of a 

series af flights. A single flight by itself could thus never conatitute 

a scheduled intemational"air service, 'although it might form part of such 

a service(46). 

45. ICAO Qoc. 4522.Al-EC 74 ,at 27-28. 

46. The definition does not state ho~ many flights are neceS6ary as a minimum 
to constitute a series in tjh1s sense. For the purpose ol(considering whether 
any series of lf1ghts canst1tutes a scheduled international air service, any 
flight or flights fulf111ing th~ conditions specified in the definition 
can be included and any flight or f11ghts not fulfilling those conditions can 
be excluded: ICAO Doc 1278-C/841 at 4. 
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ln order to be scheduled, a series of flights must be performed by aireraft 

"for f;,tle transportation of passengers, cargo or mail". 

Thus, a series of flights performed for other purp03es, such as training 

or cropspraying could not be regarded as scheduled, even if it fulfilled 

the other elements of the definltiori.~ 

The prerequisite that êach flight must be open to members of the public, 

does not mean that all the flights can be elassified as non scheduled if 

one of them Is no,r open to the public, sinee that one could be excluded 

from consideration and the remainde~ might then forro a series that could 

be classified as scheduled. The Couneil, in its "notes on the application 

of the definition" distinguishes two categQ~ies of commercial air transport" 

not open to use by members of the public: 

(a)where an aireraft i8 wholly chartered for one or more flights. by one 
per$on or undertaking for the use of that person or undertaking, 
ineluding the carriage of their e~loyee8 and goods, without the 

'

resale of space or seats on the air~raft to members of the public; 
(b)where an aireraft is ehartered for one or more flights by an 

• organized group of individuals (such as a club) or of firma (such 
as a trade association) and separate seats are sold or space made 
availabl~ to those individuals or Ifirms, provided that the group 
in question has a genuine existence with defined objectives, 
indepen4ent of the need for transport and is not sa large as to be in 
effera' substantial section of the public".-

/ 

Deserib1ng t6e modes'of charter transportation that existed at that time, 

the Couneil does not aetually l~bel them. lt is elear that the Couneil 1s; 
~~ " 

giving a déscr~ti~n of_~~in8lè :'ntityll charters, and ~ w~at ,would become 

known as "prior affini'ty"charters. As lATA resolutiort 045, it ineludes 

• the planeload 2rincipl~ and the ~resale rule. 

'\ -
.' 

1 , '. 

lit • 
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In the words of the Economie Commission the definition 

-"does not, of coùr~e. enable absolutely definite and l'Otandardized 
decisions to be taken_ as to the status of every international 
flight throughout the world, but it does, nevertheless, tend 
ta remove mùch o~ the difficulty and doubt that existed before, and 
the more widely it ia accepted, the more certain ft 15 that in the 
future few international air services of a nature to compete seriously 
with the scheduled air services, will De able ta operat-e as non 
scheduled serviees(47)~ 

.., 

The su~ges tion by the Secretariat, to havli the definition accepted by me ans 

of an inte'rnationai ag reement never materiali.iefl. During discussions on 

" improvement of the definition. Sorne countries, amons them France and the 
, J.' 

~etherlands, proposed to add either to the definittort or to the notes on 

1ts application, the concèpt of "irrespective of payload", which they ., 
viewed as essential to any international scheduled air service. 

Th.e Ne.the.rlands delegate ltèlLeved that 

"any unwUILngness to include thi's e1ement in the. de.finLtion w;aa 
largely caused by the fear that it would aUoW" services:whLeh. 
vere in fact schaduled, to pass themselves off as non scheduled 
by occsaionally canceling a ~light whett the payload was lôw"(48) . 

He was in fact referring ta the-Silver City cross Channel ferry services. 

Th~se servicés wereclaimed to ~e schedu!~ services within the meaning 

of the ~efinition of the ICAO Council, an~ to be governed by aryicle 6 

of the Chicago Gonvention; but these operations were carried on wi"th full 
1 

, 
regard to payload. The Silver City servicis were operating 

a published timetable and flights left evèry quar"ter ot an 

according 

mer and Less frequently in the othe, seasons. 

were omi~if the p~yload ,.ras -fnsufficient, 

laid on, if ne~ssary. 

hour in the sum-

Individual flights 

and additional ~ervices were , 

1 

~ 
l, 

1 
0, 

r 
1 
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The British delegllte subrnitted that this' was a service with flights sa 

regu~ar and frequent that they constituted a recosnizably systematic series; 
\ 

that although a particular flight might be delayed, the public could rely 

on the service with r~asonable certainty. 

According to the French and Dutch delegates it was a nOn scheduled 

service, because it was not carried out "irrespective of payload". 

Acco~ding ta the British delegate , thi~ was a scheduled service; 
1 

pass,iengers could be reaso'ably certAin that they wauld get transportation , 

if t~ey came to the point of departure at the times indicated on the time-
1 

1 
table. This was an entirely di~ferent situation from one where a particular 

1 

f1i~ht 

1 by an 

was organLzed weeks'in advance, or where a plane was being chartered 

individual or a company. 
'" 

Theiproposal to add the requirement "irrespective of payload" was not added 

\ ta the definition(49) out of..tfear that this addition would throw 

\ t~e de,fini tion open to abuse; opera tors' of services which. cons ti tuted 

-\ ' 
. ét rècognizably systematic series and otherwise complied with the definitlon 

~~:-:e able ta clalm thoy wore non'schedulod oporatoro on tho ot;~ngth 
of o~siOnallY canceling a flight because of insufffcient payload. 

Their o~~!rations would be "respective of payload" and the operators would 
\ 

thus nOt n~d to comply with the more stringent 'regulations applicable to 

schedul~d 'o~ations; 'this would,lower their costs and place them in a more 

favorabl~ posi~n tha~ the other ~~neduled opera tors with wnom th~y were 

in- fa!:=t ~\~mpeting\ 
\ . \ 

t , . , 

48
7

• ~-7 Wl'/ 3111C at 9. ... \' 

4 . AT-WP Min ~~II-7 of 22 Nov. 1954 at 38. ' , 

4~. The prsposal ras lost on a tie vote of 6 to 6,AT-WP/Min XXUI-.8 st 44. 

\ 
\ 

\ 
\ \ 

l, 
" 
1 

1 , , 



- ~ 
J-_", ... _,I 

.. . • 
H2 

lt must be said that the definitidn, at the time it vas drafted did make 

sense; it reflected a sensible and important distinction betveen the existing 

different categories of airline operations. 

The development of 'the airline industry, ever since the conception of 

the definition , the growth and economic importance of bath scheduled and 

Ir ' '. charter' opèrations, have stripped'ït o~ every value. 
1 

Charter flights, be it aff~nity, ~nclusive tour ,or ABC, are aperated ac-
~. 

carding ta a published timetable and above that ; are operated so regularly 

and frequently that the y do cons·titute a recagnizably systematic serie~ 

and, therefore, according to the d~finition, should be cosidered as 
1 • 

scheduled operations. Regularity la no meaningful characteristic anymare. 

Other criteria must accordingly be sought; criteria that make a closer 

approximation to the present rea~ity. 
( 1 

The lcick of definitions that correspond ta reality; ;tar net ba harm.tul in 

itself so long as regulators of the industry have a clear awareness of the 

hamper a . ~-

smooth regulatory act10n insofar as it is an ~O~b~s~t~a~c~l~e~t~o~c~l~e_a~r~v~i~s~i~O~~ 
reality. But the absence bf practicable definitions mignt 

-:- , 

.'/.#// 
~ts on a scheduled What. corresponds mostly fo -reality nov, i9 the faet that 

service are sold on a retail basis, by the operator himSelf or by his 

agent, direct ta the public st large and without the intervention of a , 
\ 

wholesaler. A non scheduled or :,À\ charter servi~~, i8 oné"on which'no 

the seats ar~ sold in bUlj\either 

seats aie 

sold retai!: on such a service, , to 

a~~holesaler for resale or to a single buyer for his own use. 

In these days, this ls probably the mast ~~spicuous qistinction between 

sch~duled and charter services. In the b~ginning' of the firtiea it 
It 

was the regularity criterion. 

j 
, , 

'/ 
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1 

The ICAO de~inition has on1y found a Iimited measure of acceptance [rom 

Member States. In 1955 only a dozen out pf the 64 member states had 

accepted it without qua1ification(SO). The UK hoped that the definition 

could "in due t'ime be given Sorne status higher than Hs present one of 

mere guidance for Contracting States" and cbu1d gain widespread acceptance 

among c'ontracting states. It would thus pr'ovide a "basis for future bilateral 

agreementS' and, possibly even for a multilateral lf (51) . 

The/US felt that no higher status shouid be'given to t~finiti~n. 
"It should not be rendered unduly rigid at a time when the 

situation was changeable and when various types of scheduled and 
'non schedu1ed operations were gaining in importance(52). 

~ .. 
. 

In US air transport, the fundamenta1 distinction Iay between common èarriage, 

governed by the C~vi1 Aeronautics Act, and non common carriage, governed 
> < 

by the Air Commerce Act; a distinction whic~ was not a1together coextensive 

with that between scheduled and non scheduled ope:rations in the ICAO sense. 

''The def1nition, as it stood, was capable of interfering undu1y 
with the development of interesting new forma of non scheduled 
services, which contr1buted to the growth of aviation as an every 
day means of transport, and which it was certainly not the 
raIe of ICAO to handicap or ~pair(52). 

The main difficulty in having the definition accepted. by the Contracting . 
States, stemmed from the fact that di!ferent countries faced problems 

/ 
50. Three expressed qualified acceptance. while four had found' the defini­

tion unacceptable or inapplicable ta their particular circumstances. 
Only 19 states bother to comment on clause 2 of Resolution A7-l6, on the 

"irnprovement_of the definition of a schaduled 'service" and fUI out the 
questionnaires. AT/WP/356, Appendix r complemented by AT-WP/362. 

51. AT-WP/Min XXIII-7 at 34. ' 

52. Idem. 

, 1; 

il 
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so diverse that no definition~ld suit them aIl, unless it; were tnàd-= so 

generai as to become practi':llY ~ngless. 
It was doubtful thereforjwhether any Ituseful purpose would be served 

by attempting to refine or improve on the definition still further"(53). 

General belief within ICAO was, th~t after many years of work and t:hought 

on the definition, the organization had gone as far as it could go 

in perfecting lt; it was now up ta the states ta ààapt it in sa faT as 

"1 

.necessary, ta me&t the speéial needs of their courts and admLnistra~ion8(54). 
---.,...-

Herewith, ICAO left the definition for what it vas and planned ta take 

measures for further liberalization of non scheduled operations. 

lt convened an international conference on ~on scheduled air transport 

for late 1955, but later 4ecided it would be ~est ta postpone the date and 

await, on the one 'hand, the outcome of the lrregular Air Carrier Irtves ti-

gation which had been inst1tuted 1n"September 1951 before the CAB. and vhose 

report would beco~e available only in late 1955, and on the other hand, the 

result of the developments arising ,out of the Strasbourg Conference. 

At this Strasbourg Conference the emphasis was b~ini laid, not sa much 
\ 

-... 
on the theoret1ca1 aspe~ts of the question or on attempts ta obtain agree-

ment over the terms of the definition, as on the practical aspects: how to 

get the 1argest possible measure of common po?itive action. 

A practical cpmmon denominator had been worked 9ut:~eraliza~ion of 
-- ~\ 

non scheduled operations ·insofar aS,they did not encroa;~on the scheduled . 

53. Mt Bouch~. France pelega~e, AT-WP/Mln XXI11-7 Of 22-11~~. 
~ . 

54. 'AS expressed by Mr. Keel, UI< delegate, AT-WP/Min: XXIV-4 of" 2,-5-55) 

,"--" 

/ 

• 

, , 
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services. This Was a rather negative but still a very prornising approach. 

It was "more important ta est.§lish a unifonn policy than a uniform 
, 

definition , ta h~lp out the non scheduled servic9s" (55) . 

Generally it was believed that the European con4e!ence should be given a 
/ 

chance to serve as a useful pilotplant. If the experiment should fail 

chance that it would succeed on a warld-in E~rope. there was ~tle 

~de scale •. If it should be 
" 

successful in ,Europe, then valuabl~experience 
) . 

would be~ained ssist in t~e :1J.a:i:t'iiil~nt o~~ a general multilateral 
\ ' {\~~'- -

agreemen.. \..... ...,)..;:.-// ~ --.' . 
- lei. 

In :Aprirr~:S4 ~e -éonference on Co-ordination of Air Transport in Europe 

(CATE) ,formally conyened by ICAO in December 1953, met I.lt Strasbourg (56) . 
, 

1 

Thie confe'rence wa1 charged with dis~ssing the methods of improving 

commercial and t~ihnical co-operatio~ between European airlines and of 
, 

securing c10ser co-operation by the exchange of commercial rights. 
.. J 

Among other recommandations concerning vari~ aspects of air transport, 

it adoptèd one which brought into being the European Civil Aviation Con~ 

ferenc~~which would continue the wor~ of the' conference, review the 

development o~ intra-European air transport in order to promote the co­
I 

ordination, the better utilization and the orderly development of such 

55. Mr.'Bouché~ AT-WP/Min XXIII-6 of 8-11-54. 

", 

, 56. me ICAO Council, in ~espon8e t~ an invitation of the Council of Europe, 
adopted in May 1953 at Brighton, a resolution expressing ICAO's desl~e ta 
co-operate vith the Council of Europe, but suggesting that befor~ a f~11 
scale conference was actual1y convened, a preparatory committee consisting 
af nine states shou1d be e8tab1i~hed, in ord~r ta def1ne more precisely 
lÇAO's role and to determine -clearly the issues involved. l'he Prepardtory 
Committee met in Paris in Novemebr 1953 and reported to ICAO that it had 
reached unanimous agreement on an agenda for tne'pleary meeting which 
shou1d be convened in the spring of 1954. 

-- -.---- - ~ 

1 

\ 
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transport and to consider sueh transport and to consider any special 

problem that might arise in that field.(57). 

ECAC enjoys full autonomy with regard to its policy but the means of 

1mplementing tnat poliey are provided 'by ICAO: ECAC staff con~ists of 

ICAO Staff plated at the disposaI of the president of ECAC; ECAC's 

neadquarters are in the European Regional Office of ICAO in Paris, and 

ECAC shares the administrative infrastructure of that organization. 

All ECAC decisions are taken in the form of resolutions, recommendations 

or other conclusions. submitted- to the member states for approval(58). ECAC , " 

presently consist.s of 20 JIlemhêr states(59). 

ECAC held its inaugural session in Strasbourg at the end of 1955. An 

attempt was made to come to a MUltilateral agreement for scheduled s~r-

~, but already earl~ in the discussions it became clear that most 

delegatio~s considered that the time was not yet ripe for an attempt 

to conclude Buch a multilateral. 
(, 

57. Reeommendation 28, Report_ of the Conference, Doc. 7575, CATE 1. 
This recommendation was ultinately adopted as ECAC' S Constitution. 

58. Normally sueh d'ecisions are adopted by the Plenary Conference. 

59. 

If eircumstances Sp require, they May also he takcn by mail vote bètween 
sèssioris. A plenarY session may he convened very quickly in case of 
emergency. whlch i~ one of the flexible features of ECAC; for example 

..... , Il " 

there was the Special Intermediate Session of Nbvember 1972, which adopted 
the Ottawa Declaration on ABC~. and the Sixth Intermediate Session 
of January 1974 which was ma~nly concerned with the fuel crisis. 

They include 16 of the 17 members of .the Council of Europe.: Aùstria, Bel­
Sium, Cyprus, De~rk, the Federal Repuhlic of Germany, F~ance, Iceland, 
~~eland, Italy, Luxembourg, th~ Netherlands, NO~BY, Turkey, the United 
Kwnadom, Sweden and Switzerla~d, together with Ffnland, Greece, Portugnl 
and Spain. 
According to the constitution of ECAC, auch,European statés as the Con­
ference May unanimoualy admit as membera. May join ECAC. 

/ 

! 1 
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Paragraph 6 The P~ris Agreement of 1956. 

A~\'L.he CATE session, the de1egates discussed the possibi1i'ty of liberalizing 

the operation of commercial non schedu1ed operations. The question was~ • , whether memher states wou1d he prepared to agree not ta ~ert their right 
, 

to impose the restrictions of article 5 of the Chicagd Conven~ion for 

intra European traffic, to reduce auch restrictions fo'r certain types o~ , 
operations or under certain circumstances(60). 

There was gene~al agreement that non scheduled flights cou1d he al10wed 

te aperate within Europe, without priar permission fro~ governments, if sucH 

flights did not compete with established scheduled serVices. 

-/-'" Although this criterton wO\lld be difficult to define, the Conference decidj!d 

to accept i t and ta de termine certaj..n classes of flights .,that would 

fall withinlits limita. 

Thereupon the Conference adopted an interim measure based on these decisions 

to be followed, until a multilateral agreement be concluded(6l), and it 

requésted the ICAO Counei1 and the proposed European Civil Aviation Con-

ferenc~ to have 8 draft made ,up for such a multilateral agreelD\ent, taking 
~~ \ 

into aeCOl,1Ilt~ the views put fO,rward at the conference (62) • 
'. \ 

,.,'" \ 
The Interim Measu~e was used as a basis for the multilatera1 ag~ement de-

\ ,: 
veloped by ICAO, whièh was presented at the first ECAC session (6~). , 

\ 

60. See for the state of affairs on how article 5 was being implemented 
iri national regulations, parag~aph 3 of this chapter. 

61. !CAO Doc. 7575, recommendatiQn No. 5. 

62. Idem, reco~endation No. 6: 

1 63. tCAO DoC. 7676, ECAC/1 at 13-15. 

, / 
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The "Multilateral Agreement on Comnlprcial Rigkts of Non Scheduled' lu r 

Services in Europe", or in short the Paris Agreemen t, was adopted at the 

first intermediary ~eeting of ECAC in Paris iu 1956 (64). 

In the preamble ta the agreement (65) , the, parties cansider that it i5 

their policy that intra European commercial charter flighte, insofar • 
,~ 

they do not harm scheduled operations, may be freely adm!tted to their 

territories. Considering that the treatment provided by t~e provisions of 
- 1, 

the first paragraph of article 5 of the Chicago Convention, ift~Satis-

factory, they desire ta arrive at further agre~ent as ta" the second 

paragraph of article 5. 

The Paris .\'\greement reflects the genera1 8ys'tem'~ and spirit of article 5: 

it recognizes, like the article, degrees of liberalization, varying , 

with the categories of flights and g~ared ta the competition with ' 

scheduled transport. Unfortunately, the Agreement restricts charter aer- ~ 

vices to the fullest possible extent. 

Under article 2 of the Agreement, prior ·approval pursuant to' article 5 

of the Chicago Convention, la not required for charter services when 

,performing 

(a}flights for the purpose of meeting humanitari~n or emergency needsj 
• 1 

(b) taxi-clsss passenger flights of occasionai 'cha'racter on reques t, 
provided that the aireraft does not have a seàting capacity of more 

--~--------------------------------------------------------------------------

ICAC,Doc. 7695; adopted 30 April 1956; effective 23 Ju1y 1957. 
". 

General·l~tterature ~n the Paris Agreement cao be found in: 
Edward M. Weld,Some Not'es on the Multi1ateral reement on Commercial Ri h.ts 
of· Non Scheduled Air Services in Euro e. 23 JALC (~965) 180-187. Mr. Weld. 
at thaf Ume' was -Assistant Scretary General of ICAO. . 
Otto Riese, Das'Mehrseitige Abko~n ueber Gwerbfiche Rechte im Nichtelan­
maszigen Luftverkehr in Europa. 8 Zeitschrift tuer Luftrecht und Weltraum­
r~chtsfraien. 
D.H.N. John~on, Ri~~~ in Airspace (1965) ar 63,65, 

... 
, 
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than six passengers and provided that the des tination is chosen l 
by the hirer or hirers and no part of the capacity of the;aircraft ~., 
is reBold to the public; (note 66) 

(c)flights on which the entire space i8 hired by a single person, 
(individual, finn, corporation or ins ti tution) for the carriage 
for his or i t,s staff or merchandise, provided that no part of 
such space i8 resold; 

(d)single f1ights,no operator or group of operators being entitled 
unqer this subparagraph to more th an one flight per month between 
the same two traffic centers for a11 ai rcraft available to him. 

The Agreement also provides'that 

the same treatnlent shaii be accorded to aircraft engaged in 
eiher of the following activities: 

(a) the transport of freight exclus ive ly ; 
(h) the transport of passenge'rs between regionswhich have no reasonable 

direct connections by scheduled air services. 

In this latter castt however, it is provided that "any State may require the 

abandonment of the activities specif~ed in this paragraph if it deems 

that these are harmful to the interests of its scheduled services operating 

in the terri tories to which the agreement appUes". Finally, the Agre'ement 

containe provisions in ite article 3 for simplifying the procedures for 

obtaining prior permission in those cases where permission is still re-

quired(67~ • 

The sad t~g 
1 

\ 

ia thatl in most cases prior permission ls still needEà-Affinity 

and' inclusivà tour c~arters. which carried" the bulk of intra Europeae 

~---~\-. -----------------------
66. The Dutch delegate 4~cIared 'that througn l~mit~tion to airplanes with on1y 

six seats, non scheduleq airtraffic would ~irtually be made impossible, since 
no small modern airplanes had 1e8s than 8 seats. 

67. 

ECAC/I Min.,Cr 7 of 10-12-55. 

Where a seriea of not more than 4 flights ia lnvo1ved, the terms upon 
which such permission may be required mu.t be prescribed in a prepublished 
regulation, and the Agreement then proceeds to specify the nature of the 
information~ 'th~ length Qf ,noUes etc. that may be required. . 
Where a more extensivè series of flight8 is contemp1ated, states are-1eft 
at liberty to require more information and a l~ger period of notice. . 

.' 

l 
j 
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non scheduled traffic. could b~ operated. only once ,per',month, without 
, " 

sp~cial permission. For the other flights, ipecial authorization wa~ re-

quired. 
( 

The Paris Agreement is certainly not as liberal as it pretends to he. 

The rig~ts that it 3rants are very limited and do not go much beyond 
)1 '- ... J 

what contracting states already grantQd in practice. Ir has been drafted 
'1 , 

l' , 

by people who had declded chat the European system of air transport 

should rely entirely on scheduled services. ' 

The ICAO Council if\,terpretation of article S, which gave stà(e~Lthe..,un"':'o:, . -
qualified right to impose restr~ctions, was a sign of its time. This r~s . ) 
the 4way non scheduled opera"tions were treated in "th"ose, days, becaus~:' they 

were economically unimportant. 
0, 

, 
, 

. 

:8y the time the Paris Agreement was signed, cl\flrter. services had ".émerged 

as a very successful new air transport mode. Its development wilhin 
-' 

Europe was now ~eing hampere~ by théî regulations of this Agre~ent. 
. ,~, / ~. 

ECAC simply missed a chance to liberalize the chartt industi'y' itr"a-Iormal 

:ay and followed the path already beaten 'b>: lCAO and IATA(68) of restriCt1~ 
. '" 

charter operations, thus p~otecting scheduled operations. 

Later, however, ECAC promoted charter traffie within Europe, by recommending 

a llberal charter polie)". 

The Paris Agreement"~â signific:;,ant in that a completel}f selfsufficient 

system for granting rights vas ~orked out rationally, and that it has , 

shawn, that i~ was possible to taekle canmercial aspects of civil avtation 

. . 
68. jAlthôugh teclmically a' private body, IATA bas had àn exorbitant amount 

• of influence on th, development of chàrter v6Iicies since the adoption of res 
.• wh~ch served as amodel for both ICAO as vêll aà attempts by the individua! 

states ta def:lne non sche.duled ~e.,;ytces • . " . 

, 
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on a multilateral hasis. 

_P_a...;r..;.a ..... s .... r_8 .... p_h_7 __ N...;e'-e...;d_f-'-'-or a defini tion 7 

Like the Chicago Convention, the Paris Agreement does not give a defintibn 

of non scheduled flights. Instead ft gives a morphology o'f non scheduled, 

operations ,i.e. a classification of the different typès of flights and 

a description of their characteristics. 

There i8 a lat)e gap be~een this morphology of non scheduled flights 

and the definition of scheduled flights. 

The concept of the Inclusive Tour Charter presents a striking illustration 

of the inadequacy of the scheduled and non schedl.lled, 'concept. 

1-

An iclusive Tour 1s an all-incl~ive, fixed~~~ce vacation, arranged by 

a tour organizer, which usually 1ncludes a charter flight, hotel rooms, r 
. . . 

meals and ground transportation and sold to the general~public by a ~ravel 

agent. The, tô~rs depa~t frèquen~~y ef~~ ·t.o co'n~t~tute a systemat.1c series 

and space ls for sa~e te o~ho buys the compl~te holiday',package.J 
l , ~ "\ . . -~ 

i These tours Bh~ some ôbv10UB 
\ 

" 

acheduled ~hanac~eristics and still are 
, ., 
, consic1ered to be non 8'chedul~. , 

\ Bu~ 'GOt everybody 8grees OR this matter .. The qties tiqn... ... thàt has to be answered 

\
i~ t~e followin~: Do IneIusive,Tour~ faii undet article ~ ot (he Chicagp 

.. ,ConV,ent1on or, under articlJl 67 For tbe purposÎa of regulatiqn, the problem_ ... ,~ ... 

1a of prime impQrtance. If they come under articl~ 5. they can,be dealt,with 
. . 

separately from schedûl~d services. If nqt, ~bey affect the trade of" 
l 

traffic rights l~~~ d~ in b1Iaéeral air transport agreem~t8. "- .i,~. ~ 

.... ' ,. . , :;.~''. .­.... 
"f 
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pazdik that the question can be an~wered by determining whether 

or, not ITC flights should be consid~red "public transport"(69). 

Public tra~port, he states, is closely linkcd with the'definition of a 

scheduled air se~vice in article 96(a) of the Chi~go Convention. Further­

more, article 6 of the Convention provides t!te framework with±n which ' 

public transport i8 to be carried out in the form of scheduled servié~s • 
. 

Article 5 ,howevèr, does not extend the.freedoms of the air to public. : 

t~port. T~ereforet sccording to Gazdlk, it i8 doubtful whether'any 
, ~ , 

ppblic transport can be performed under this article. 

IT charter fllghts, he then argues, involve the holding out of transporta-
• 

tion to ~he public for a aingie priee per persona Therefore, IT charters 

are public t:'nspof and cons~quently, beins scheduled services, would 

have to come und~ art~cIe 6 'and biisteral air transport'agreements. 

Others ~rgue ~t IT charter !lights'a~e 000 acheduled snd came .pder a,ticie 5, 

Wassenbergh:for instance holds~· 
\ ' 

,Article 5 of the yonvention.,hdopts -thè criterion of "non schedu ledIt 
which ls not necessarily the same as ''non public" transport, or 
charter flights. Single'flights, for instance, may be performed 
-un.der ,article 5 even if they are open to the public. On the 
otherbànd, article 6 may indeed concern public transport. although 
,leM definition mere1y states that each flight sMuId be open 
ta U8~ by members of the public. This is sa, howe~er, only 
insofar as such transport 19 offered in the forro of ècheduled ser­
vice. and th'e possibllity of public transport in fons other 

l ' thaQ 8cheduled services 15 ope9{jO). 
, ...... '" 

\. \ / J ... -

Re then \go~ :on to say that in the case of IT charte!;' flights, it ia not . 
} . 

the'carr~er ~u~ the tdur operator. the charterer, who holds out to the, 

v 
. , . 

69. Ga~dik, Ar {Tes BC eduled or non Bchèdulèd services~ in the Freedom of the 
lür , e téd by E./McWhtnney and Martin A. Brad~ey. 1968 A.W' Sijthoff JLe1,.den. 

1 
70. H.. A. W'fS,enbûght Aspecta of Air Law and ClvU Mt loU.cy in the Seventies 1 

the Ba8ue~ 1970 st 181. 
1 

! 0 

j;. 
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public ,by resalé of d.ndiV'idual seats. It would be diEficolt to bring the 

tour operator under bilaterals. 

In practice, this question has never b~en a problem. Inclu~ive Tours 

have déveloped as non scheduled services and are generally reagarded 

end regulated as such(71) •. 
, . 

If one want~ to get a clearer vision into this matter, one should drop 

the obsolete distinction between what is normally called scheduled and non 

scheduled operations. This distinction does not make sertse anymore. 

For the regulation of air transport snother distinction should he sought, 

one based on a different criterion, one closer to reality. As already 

mentioned, the main feature of charter services these days is the fact that 

they are wholesale contracts between t4e carrier and the charterer. 
, 

Scheduled services are' retail contracts, in that seats are sold directly 

to the public at laTge. 

Another important distinction, is the one laid doWn in the Edwards Report(72) 

'of 1969, the distinction resting upon the "collective nallur$'fof the demand", 
, . 

. ,'t 't 
and the obligations placed upon scheduled opera tors to Rravlde continuously , 

available service. which underli-es scheduled tr:ttns,portation. 

\ 

\ 

\ 

·'By collective here we mean. not that ft is required by everyone 
at the same time. but that a significant propo~tion of the éommunity 
Gould be expectad 'to take the view that it should ~e available 
if they wish' to use it". 

Other types of op'arations would be best distinguish~d by the 1esser . degree 

~\\bligations of 'the:1r operators, not by reference to the regularUy 
\ -, 

71. Only in the UK, ITCs are treated 8S a separate category of'f11ghts, diitinct 
from both scheduled and non seheduled operations. " 

72. '~ritish Air Transport in the Seyenties. Report of th, Committee of 
i'9~o Civil Air Transport (:London 1969) at 51-60~ 

l' 
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of flights ~erated. And tnis lesser degree of obligation 18 in turn a 

reflection~ differences in public demand for different kinds of air 

service: 

, 

II.. 

"Continuous availability is of ,little consequence and the primary 
concern of the customer Is·to secure the cheapest possible 
priee for a partlcular flight~ The basic feature of this type 
of demand i5 that the cùstomers are willing to, adapt their 
dWn requirements to some extent to the requirements of other 
people if this ensures a lower operating cost and hence a lower ; 
priee for the individual seats~ 

<!Q 

Working with these criteria, the whoiesaie - retail, and the ~ollective 

demand criterion, there should remain no doupt whatsqever about the question 

into what category lnclu~ive Tour operations should be ~rought. 

Inclusive Tour operations are wholesale contracta between the açtual 
... 

carrier and the tour operator(73). 

An Inclusive Tour operator bas no obligation to ensyre that space 1s 
~~ -

. ----
available for late-comers; his purpose is to see that loadfactors are 

1 

maxtm!zed in order ta give his customers the lowest poasible priee. 
1 

Continuous ava.i1abi~:lty i8 of Httle importance~ here, and the customer's 

màin ~oncem id the low priee of the pacu;.e. ,i. ~ 

~t is clear that ITCs, for regulatory purposes should be classed in the 

categpry of what is still kn~ as' non scliëduled operadons. 

, 
The diàtinction made in artieles 5 and 6 of the Chicago Convention, has 

" become ~ore academic than prac~cal, as'most states now r~uire prior perr 

mission for ~ schedul~ and 'non scheduled services. 1 t has beèn sugges ted 

"- '"~ ... 

73. True. when a cust omer buye a package, this cau be coneidere~ as a retail 
co~tractt but thie çontract 18 of no inter~t for regulatory purposcs in 
the air transportation field. 

\ 
\ 
\ 

\ 
\ 
\ 
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to amend article 5 and thus adjust ~t to the new developments in air trans-

portation. 

~That there are new developments wes weIl illustrated by the managing 
1 

director of Pakistan rnternational Airlirtes who statcd (74) that it was 

not uncommon ta see a service.operated once a fortnight described as schedu­

led, while two or more flights a'~ay were operated with published timetables 
1 

~s non scheduled services. 

This is something that actually happens and 1t shows that the conventionai , 

concepts of frequency and publication of timetables and schedules~, 

no longer hold water. 
~I. 

We have seen that the criteria which are clos~r ta reality, are based on 

on the degree of obligation for the ca.rrier" and on the sort of contract, 

êither a wholesale or a retail contract. 

J 

For regulatory purposes, a distinction between scheduled and char~er opera-

tions has to be made.A flight can be 6 considered scheduled or regular, when 

it is based on a retail contract and when theiè is a hlgh degree of 

obligation for the carriQr ta carry. 

A flight cao be considered as a cbarte~ flisht whÉm there i8 a wholesale 

contract, the main objective of'the customer 18 the lowlpriee he pays 

,for his aeat. 

Wasaenbergh has made an attempt in draftin8 a definition of the charter 
1 

produet. 'lt cons;Lste of a number of. -éd teria. They are, next to the cri-' 

terion that th~ entire capac1ty of the a~rcraft must be hired: 

'74. At the 26th Annulll General Meeting of IATA in Tebran. , 
., 

• 'or 

• 
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(a) hiring by someone, other thaq the direct air 'carrie~; 

Cb) performing the fli~hts for the ëxclusive commercial responsi­
bility of the charterer for his own use, or for the use of a 
group which ,he represents; 

(c) reselling individual seats by the Charterer.,subject to 
(i)fare limitations; 

, (ii)the prbhibition of one-way transportation; 
(iii)the resale being affected on the basis of an all-expense 

paid tour of minimum duration ô 
,,~ (iv) the charterer being a recognized travel agent or tour 

operator, 

(d) reselling of blacks of a minimum num1?er ôf __ seats 1:"0 groups of 
passengers subject to: 

(i)fare limitations; 0 

(ii) the groups beifig identifiable as such; 
(iii)the charterer being licensed as an indi~ect air carrier 

permitting consolidation of different groups into a whole 
planeload to be car~ied in one ai~craft(sprit charter). 

This defin1tion describes single entlty c~arters, IT charters and 

affi~ity çhartera(75) and has asmain objective the protection of the viabil~ty 
r . 

of the scheduled air carriers. in that it tries to impose minimum charter fares (76 

"lt would ~eem that to the extent affinity requirements cannat 
be enforced. fare limitations become necessary"(77). 

c 
As soon'as any question of detai! fs involved. as in' the above d~finitiob. 

" , 
'the problem of practical implementation comes in, and such provisionS seem 

quite unsuitable for ~nsertion in an ins~rument,as the,èhicago Convention. 

The'moét effe~tive ~olution might be to's~ek ~nternational agreement based 

on common standards. This should not be an impossible t~.desplte the rea! 

êHfficulties resulting from the diffe~ces in national systems. 

. " 

75. At the time Waasenbe~h wrote the definition, advance book1ng charters wer~ 
not yet,in existence. Th~& proves the unfeas1bility of an elab~rate definition. 

76. ,The subject of ,minimum charter priees will. he dealt with in Chaptel:' V 
1 

71. WassenbergQ, op. cit. at 83: 

" 

.. 
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} 
• The method wherdby an attempt is made to characterize.and gauge competition 

/ 

. 
between scheduled and charter transport. is the Most thanklees of aIl, 

ainee it provokes immediately divergeneies be~een' national interests(?8), 

Maybe the time ie not yet ripe for a solution being translated into the' 
. 

specifie language of an international rule. 

The lack of proper basic regulatio~ in the Chicago Convention may be an 

~obstaele ta clear vision, but, at least 80 far, has not hampered 

proper regulatory ;ction. 

" 

, 18. 

, ) 

• 
' .. ,'> 

.. 

'. 
. .: ... ;.. 

In 1910, the US Departmènt of Transportation conducted a study on: ~is 
aubj~ct on the nation,l 40~~8tic level. The rec~mmendations in the à~ud~ 
.ere made for the FAA, ,the .technical branch of t'he aviation administration. 
~e ~tudy ahowed the main aspecte of the policy problem: recognitiap of the 
exiètenee of eharter tt~sport,as.pàrt ol the ge~eral system. and the 
neatssity of uriewing the organization and regulation to adapt them to 

_ a .., situation. ITA Bull"tin.,71/29 st 611. ' \, ;\.. 

\ 
\ 
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CHAPTER tII ;. ,LATERALISMS. 

) 

Paragraph l Unila teralism. 

,-
Governmental regulatioos give almost car~e blanch.e tre~tI\leo.t t?' ~tbdul~' \ 

• 
services, by enabling the operators ~o meet and agree, mainly tfir'~gQ , 

,,' . 
rATA, upon price, conditions of carriage and type of accamodatLons 

to be made available(l), Governments 'gree bilaterally on the capacity 
" 

tè be effered, frequencies to be offered and the like." 

Charter operations sofar have remained relatively free from government 

control, as far as price\level~ and services offerecl are coqcerned • 
.r 

'. 
Sofar, the p,tice of charte,ring an aireraft. has been determi-ned tiy the free 

iii 

forces of the marketplace •• However, governments ~eek to restrlet nat oo.1y 

the capacity 01 charter .ervi~es, b~t also, ~y rules ànd regulations, 
, 1 the ~ and qu~tity ,?f service to be made ava,ilable and the ecortomi.c 

- ~ rules 1,lnder ~hiCh' they ~hould operette. This is done in suèh. a hodgepodgé , , 

of unilatera1crestri~tions that !t 1s impossible ta comv1y vith aIl and'" 
.' 

run an effective s~rv1ce. 
-. ' , 

~ 

The unilateral r~strictions ~osed by goyernments on chàrter operati~ns 

" 
ta~ a v1de variety of,forma. , ~ 

***Virtually aIl govern~ents requ1re the charter cem)aniéA to apply for atvance 

'" 

~~~king function has be deleg~ted to IATA by t~e governments 
ld i~ their bilater air transport agreements. Most of the bi- ~ 

lat.rals delegaêe th~ ratema ng power to IATA's Traffic Conferences 
wbose ~olut;lons Ve subj~ • to governmental approval. E~en fsuch a""': 
bilat&r does not~efer t the IATA ratemaking machinery, hfs does not 
necessar y imply tbat t

l 
ma'G,hinez:y will not he used, a' long as the ;agree-

ment does not explicitlY'provide the contrary. " . 

\ 

• 

! 
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approval of eaèh individual charter: flight"(2); application p,rocedures 

are often' burdensome with extensiv documentation required-; approvais 

are often not receiyed until immed ately before flying time. 

***Some governments impose a minimu restrict~on of 7 days on an ITC, 

***Other governments ban ITCs be een their terri tories and the United States(3), 
j 

.~srael bans charters altog her; 

***Sbme gover~ments impose a geographicai discrimination; 

***Other governments r cognize affinity typ~ services, others, ABCs or TGCs; 
of 

***Stlll other' coun les impose volume restrictions or quotas on charters; 

***Some ban split-charters,i.e. charters in which two a~ more 
1 

.separate raups each purchase a part of the capacity of the ~ircraft~ 

***Many c ptries use "Urst refusaI" restrictions against charter carriers 

reqUiring~at charters developed by those countties first be of~ered to 

scheduled and charter carriers of the particular country involved. 

The fact that charter operations are being governed by UDilateralÇ::::rn-
, ., 

consider~ s is mental regulations should not be surprising, if one 
• 

exactly the way it was "planned" by article 5 of the Chicago Convention and 

also regionally by the Paris Agreement. Ever sipce the adoption of the Chi-
.l 

cago Convention, charter poliçy has been a govemment matter, while the 

f --''''-, 
~------~~~1~--------------------------~------------------------------
2i The US, CAB, Hpwever, iss~es charter permits to charter carriers, ~uthorizing 

the operation of ~arter 'flights ta and from the US, subject to conditions and 
li~at1ons. for ~ree to five year period~. Each Guch permit conbains a 
condition that empowers the CAB to invoke a prior approva1 requirement. In 
CAB Order 72-3-67 of 20 March 1972, the Board exercised this right for the 

• first timè against two UK charter air1ines(bqpal~son Line and Laker Airways) 
'il that had flouted..,its charcer'regulations. More Tecently, Pomair. a Belgian 

charter carriert~as been subject to prior approval. The advance approval 
requirements for Pomair were relaxed on 10 October 1974 (CAB Ord~r 74-10-61) . .-

3, Denmark, Norway, Swedën, Fin+and, Italy, Japan and Bermuda. • 
" . 



,-

.. 

1 • 100 
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. . 
poliey of the scheduled airlines has large1y been determined by the airlines 

themselves, mainly through IATA. 

With~ the defacto developrnents in the charter industry (4), the dejure , 
government regulations have also changed. While the latter, at the outset, were 

very restrictive, they have -through the years beeome more 1iberal, 

thanks to a fairly liberal attitude of the gov6!rnrnenta1 reg4'1atory agencies. 

~ interesting example of this uni1ateralism and the way it devefoped, is the 

. . 
charter policy which the US Civil Aeronautics Board fol1owed with regard 

to on- and off-route charter authorizations(5). 

Virtual11 aIl foreign air carriers authorized to engage 1n scheduled rOute 

service, ho1d permits, authorizing them to engage in ch):l.rter air transporta-

tion. subj~ct to the te~, conditions and limitationsprescribed hy Part 

212 of the Board ' s Economie Regu1ations(6). 

4. These bein& the enormous growth of charter operation$ as an industry and the 
equation of schedu1ed and charter operations in econPmic importance. 
See for statistloal data, chapter 1. ! 

S, The choiee of (a) the CAB and (b) its on- and off-rbute charter pO+icy i8 com­
lete1y arbitrary. An on-rgute charter i8 defined i Part 212 as a charter 
performed by a foreign a~r carrier between points etween which it holds 
authority under a foreig6 air carrier permit to e gage in foreign air trans­
port~tion on an indiYidually ticketed basia, incl ding homeland cha~ers 
~ich operate via andJ!and at tbe homeland termin 1 point~ named in the 
foreign air carrierts permit.An ·-off~route:-·clbrr~ consista of ~ny charter which 
18 not within the defintion of an on-route chart t trip. 

6. The restrictions applicable to on-route charters amongst Qthers: 
~-~ requirement that prior Board approyal will e obtained in the fqsm 
of a Statement of Authorization for wet~lease carter trips perfnrmed by 
a direct air carrier: sections 212.8(a)~4a), 21 .6(b)(2). 1 
--a prohibition against performing IT charters other than between the 
home1an~of the foreign air carrier and the US unless prior ~proval 
in the form Qf Statement of Authorizatlon has een gr~ted by the Board: 
section 212.8{à)(8), 212.6(b-l). 
--a Rrovision pursuant to Whieh the Board may 
on-rout~, çharters and (subject to presidenti 
approve Ruch charters if lt finds sueh aetio 
Section 212.4(b). Unore) i 

, . 

require prior approval of 
etay'or disapproval) ~ay dis­

to be in the public interest. 
• 
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1 
\olith. the ex<teption of recent amendments to pa/t! 212 ("7), these chdrter 

regulations are basica11y an outg~owth of the Foreign Off-Route Charter 

Service Invest~ggtion(8). Prior to this, around 1950, on1y on-route charters 

were authorized to non-US schedu1ed carriers, and this authorizntion was 

con~idered' to b~ only incfden;p1 to the generai authority of fhe foreign 

air carrier to engage in schedu1ed transportation(9). 

Simi1arly, the authorization granted to foreign carriers to perform off-route 

charters was ~onsidered a right incidenta1 to the primary rights to per-
1 • , 

form schedul~d route services, and the grant of Buch authority was not 
1 

consider~d of major economic significance. Rather, the primarypurpose of 

Off-Route c~arter ~Lnvestigation was to pro~ide a ~eans f~r' ~he grant 

were then ~onsidered rather insiipificant anci11ary ri~hts(IO) 

\ 

Since theBe basic concepts were formu1ated, the place of charters in t 

spectrum of foreign air carrier transportati9n has changed enonnous1y: 

Every gff-route charter,in addition to comp1ying with. xhe other requ 

rizat:1:fon:21~.4(a) • 
of Part 212. requires pr*or approva1 in th~ form of a, Statement of A j 

7. tn 19~4 the CAB granted exemption authority for off route ~rter9 ','only if the 
carrier appllcants can demonstrate that they have suff~cien onded fuel 1 
availab1e ta 'Perform th~ servioes without h.aving to canc~l an cha,.rters .und~r 
c09tract, 1n aay areas covered by operating ~ertificates: AViàtiory Dai1y, 1 1'; Febrq&:ry 1974 at 31. - . . 1 

8. /~7 CAB 196 (1958). • 
,'t 

9: 14 CYR Section 2l1.5-c The application for a permit could v specify that 
services were no~ on1y to be rendered in schedu1ed operations but e1so 0 

non scheduled basis. Hi.s torically, tbe CAB .has inc1uded thart er au thori t:y 
in f~_~'" carrier permits authorizing scheduled services. In two ca f es 
the Board refused to include charter authority ln.8uch permitB and ind~ ated 
that it was considering the i~stitution pf proceedings to review the ch 

~ authority granted to foreign alr carriers. Trans Mediterranean' irwa s 
S.A.L. Foreign Air Carrier Permit, CAB Order 72-12-91 st 3; Po1skie Li 
Lotniczp, Foreign Air Carrier Permit, CAB order 72-12-S~ at 2. 

10. For~ign Off Route Ch~rter Service Investigation: '27 CAB'l,7-t98. Part fr 12 . 6 
(1958) required prior p~rmis8ion for off~route charters. 

/ . 
./ 

'. 

l ' 

.] 
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I~ 1963, only 13.77. of the total tra~at)tntic passenger traffi"was attributa-

bl'~ ~ cJfarters. In 1972, the proportiof 6f passenger charter tr4fic in the 

trnnsat'"lantic market, ~ased 96.2? tb 27% of the total! transat';)ntic pas-, , 
senger traffi2(11). 

It i5 therefore apparent that charter au~rizations shou1d no longer he con-

sidered as right~ rnere1y 'incidental to the scheduled route service of 

scheduled services. 

This is what the CAB concluded in March 1974; it deterrnined that its charter 

regulations shou1d be revised to reflect the changed role of charters, and to 

provide a soUd foundatlon for such operations on the basis of 'El \Jl1ateral 

exchange of chart~r rights, or the existence of reciprocity in fact; it 

proposed (a) to abolish the distinction beoween on- and off-route chart~; 

(b) and ta permit forelgn route carriers to operate charters between 

aIl points in thB1r homelands and aIl US points without prior 

approval, as w8s required for off-route charters, subject to " 

(1)a directional balance requirement, identical to one which the 

Board'has applied f~r foreign charter-only carriers;(12) 
-, :r; 

,.~ 
(,é.}a provision which' permits the Board to requi{~ prior <8.pproval 

of any or aIl autborized charters, if it finds that the public 

interest so requires. 

scheduled carriers would be. granted the same freedom of home l and - US 

charter operations, as authorized for fore~gn charter carriers. 

1'1. CMJ Order 74-3-11, Docket 26509 at 2. ~ In l,?1'2the trJansatlantic c~arter 
market represented almost three quarter of tHe total us charter market. \) 

12. 
, , 

r.e, a li1l\itation on th~ numbe,:, of US-originated charters that may be 
carried on a 4 "to 3 ratio to the number of homeland originated charters carded 
in one calendar year: this in order to encourage the foreign route carrieJ8 
~o develop their homelând originating markets. 

~ 

" , 

A 
"",,,!!' 
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The CAB proposaI has \Ilot yet èeen adopted. 

Anot~~Jêxample is 'a UK charter regulation: article 73 of the Air Navigation .. 
Order(13), laid down thè general principle that Ioreign aircraft requ:i.re 

priaI' permission to operate charters into tl;te tk. But wi thin this broad 

framework, government policy has varied: thus ~n the sUtJlmer of 1971, the 

British government tetnporartly bann~d fifth freedom charter f11ghts hy 
(' 

foreign airlines "'~~.Ch in~d aircraff .. seating more than 252 pasaengers. This 

ineffect, excluded ~e of Bbeing 747's. 

J 

These pollcies are ah example of how a country can determine and develop Ha 

regulatory pra'Ct;~ce at will. Each country, each regulatory agency determines 

such regulations accord:i,Qg to Hs own viewe. 

(1 
This ~y cause sçrious problems. For instance, at one end of the. charter ... 
trip, there Înay ber more restrictive" rules than at the other. This la il 

kind of government-caused problem. That ie not to say that any govemment is 

to blame for this unfortunate "ituatio . It ia just in the nature of things 

that there are bound tQ b 08 of dealing. wi'th the Ume 
/' 

ei,ttiation a8 t:he~ are' independent entUies requir,ed to do so(14) • .. 
This la a big disadvantage of a unilateral system. 

: 1 .~ 

~ 

\ ' 'f,'-:-- . 
Bititeralism. Paragraph 2,: 

• Ever aince charter operations. started to fûXfJi.l a more impoitant: e.cono~ic 

13. That 1a before the C~ys:l Aviation Act of 197 • 

14. Secor D. BTowne:-' The/International Anale, 
at 30 (January' 1973). ' 

,~.~ . 
! 
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role in the air industry, there has been a tendency towards a ,r } 
bilateral and multil tèra1 app roaeh for regulating these operations as 

For a sound and he development qf the char~er industry. it would 

seem to be the on1 log1eal way out, to make ~ome pre-arrangements, to 

prevent other cou trles from issu~ng too divergent regulations. 

The Western Euro countries within ECAC, have had a common policy 

in the charter for over 20 years now. 

ECAC only has a consultative function and it takes its decisions ma}nly in 

- ~. ( 
the form of resolutions or recommandations. It 18 therfore the more amazing, 

- that wlthin Europe, where the reaching of an agreement often appears to be 

proilematlc, ECAC memher states have been ~ble to develop a common poliey 
J 

'. 
in respect of charters. '0' 

The tremendous development of ITCs within Europe has been brought. about 

by a very liber"ill appli-cation of article 3 of the Paris Agreement. which 

was a resu1ç of a recommendation made by ECAC in 1961: 

WHEREAS 

WHEREAS 

WHBREAS 

, 
Inclq,sive tours in Europe make a contribiu..tion to the econQrniCs of the 
countries !o which the~ are operated and ha~e a social value 

..,;ln enabling people, who might not otheI'Wise .hIe able to trave1, to 
r ' see and become acquainted with foreign countries; and 

Many persons tave1ing on inclusive tours in chartered aircraft 
at prevailing ,10w prieès might no t, otherwise tfavel by air; and 
inclusive touf, charters are not, tnerefore, necessarily detr~ental 
to the sc~edu2ed carriers and have, on the contrary, in seme cases 
at least, been 'the forerunner of new scheduled services. th\is 
generating new traffic for scheduled carriers; 

,. 
THE CONFEUNCE RECOMMENDS 

I. That ~he study grol.lp establiahed by COOOLI, to conelder non sche­
duled services. and inclUèive tours, should nov consider the prin­
ciplea that should govern the operation of inclusive tour charters " . 
with the object of establishing the maximum posa.ible lib'êr~izat1on 
of th1.s. type of trafflc; -, 

'.' 
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II. that, in the mean time, Member States, having regard ta their 
polieies of coordination for air services, should continue ta 
adopt a liberal attitude toward fl~ghts exc1usively reserved for 
inclusive tours. (15). 

• 
ECAC's liberal po1i~y within Europe has nat been extended to the Atlantic 

market. After US Supplementals in 1966, were authorized to operate trans-

atlantic inclusive tours(16),ECAC sugges~ed as a common European policy, 

restriction on the number of incoming ttansatlantic ITCs, "such number 
li 

not to exceed 1% of the number of incoming transatlantic flights performed 

; 
in the corresponding month of the previous year" (17) • 

----Ybile ECAC is in favor of a mu1tilateral agreement for charter flights on 

the North Atlantic(18), the US has beeq urging a.bi1ate~~:p,roacq, 

J ' 

follûWing a not sa clear mandate contained in the Nixon Policy Statement: 

"The foreign landing right,:> for charter services should be 'tegu­
Iarized as free as possible from substantial restriction. To 
àccomplish this, intergovernmenta1 agreements cavering the ope­
ration of charter services shouid be vigorous1y sought, distinct, 
b~ever. from ~greements covering scheduled operations. In general, 

,tuere should be BO trade-off as between schedu1ed service rights 
and charter service rights. In negotiating charter agreements, 
the continuation of and the nature of the charter rights of 
foreign caniers will be a-t issue"(19) . 

,AlthoU8h the policy statement takes ng. .expl1cit position on the question 
?- • 

of whether these intergovernmeatal agreements should be bilatera1 or , 

multl1a~era1 ones, the US tended to incline to a bilatera1 approach. 

\ 

15. Recommendation No. 6 of the Fourth Session of ~GJ\C?' S,trasbourg ~~uly 1961. 

16. CAB Order 24240, Il March 1966. 

17. ECAC,ITeR/l repor~ 7, péras 18 and 19. 17 November 196 
was la ter set at 2. 

~ . 
18. See:Pro osed Definition of and Conditions 111eahle ta a New Cate 0 of 

Non Che4uled 2Perations.Seeond Meèt1ng on Trans Atlant c Charter Services. 
Pari .. , 21-22 lf.arch 1;972 TACS/2-DP/"J • 

.. 
, . 
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/ 
Under the leadership of the us Department of State, ~ntative draft ,of 

, , 

a bllateral agreement was prepared and discussed with foreign authorities(20) , 

the Nixon Pollcy St!tement excluded the possibility of exchartging authority 

for charter operations, with 6chedu~ed authority, included in the same ag~ee-

ment, but opted for complete separate charter.agreements. 
.' 

Because charter traffic cannot properly be separated from scheduled traffiç 

one would advocate the inclusion of charter authority in existing bllateral 

air transport agreements. 

This need not necessarily Eollo~ charter services are a special device 

and a separa te product for transporting internati~nal traHie, and, they 
lt, 

could very weIl be regulated by separate bilateral arrangemene~(21). 
'-, -

We will revert to this prob/em Iater. 

Not only are charter services a special ~~~ic~and a separate prôduct, 

but the probl .... as to (li! <,.fadty and (2) ~. have to be dealt with 

in a different way also. ,. 
l***Where in biIateral air transport agreements, 'governing scheduled services 

between nt? ~.ountries, the capacity of these operations follo.wJng 'thell~er­

muda princlples. was for de cades determined on an ex post facto hasts, 

predetermination of such capacity seems to become the rulejfor the 'seventies. 

***For charter operations" the situation i8 a different one, s~ce "charters are 
e, J 

~ 

19. Statement of International Air Trans ortation Polie, as approved by Nixon 
on June 19 O. Veêkly Campi st ion of Preaidential Documents 804 No. 2 (1970) 

20. T~e draft served as an eX8llPle-~--tet' bU.ateJ:als which ,vere con-
erlude~ between the US and YU808î:~;':t:J~~-.canétda. . , 

~------------, 

21. H.A. Wassenbersh: Aspects of Ai~ Law and Civil ~r Poliet in the Severtties~ 
N1jboff, Den Haag. 1910 • 
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t 

.. 
----_ .. __ ...... fI,~~_ ...... _. __ • __ .... __ ........ ..,..+ A_.~'""~ .......... 

107 

solely a fundtion of consumer demand"(22) and it 15 thi5 consumer demand , 

that determines the level of capacity. Where capaclty reductlon agreements 

have been conc1uded between scheduled carriers, chart.er carriers capacity 

has not been taken into consideration, although both scheduled and charter 

operatots_compete in the same market. The h~gher loadfactor of charter ser-

vices i9 apparently a sufficient argument for excludlng these operations 

from any capacity èontrols (23). 

• 
2**~utatis mutandis the same has to hold true for far~s; they are being 

determined by consumer demand and supply. 50 far, charter rates have been 

fréely set by the forces qf the marketplace. Because of the heavy competition 

on the North Atlantic, charter rate levels and yields from scheduled 

services, have steadily declined; therefore,discussions were held between 

scheduled and charter carriers, to come to an agreement on trans~tlantlc 

charter rates. These talks have not been successful. The result of this 

failure was a threat by governmental agencles, both in Europe and in the US, 

to impose minimum charter rates. So far, these threats have not materialized 

in.the US. Following a number of ECAC recommendations, which were imple-

mented by a majority of the member states, most European government 

"regulations now include charter fare minima(24). 

22. Jerold Scoutt Jr. and Frank J; Costello: Cbarters, the New Mode: Settins 
a New Course for International Air Transportation. 39 JALe 1973 at 22 • • 

" 
23. Wassenbergh in ITA Bu11et~n 74/38 at 914. nt 3,says that another consi-

deration aay be, ~that tbe po~nt-to-poirlt dharacteristic o~~hese p~~rations 
makes them 1es$ controversial tn aviation policy terms an~'charter ~raffic 
more ea8itl controllable in the 11ght of the dlstlnction'between th~rd/ 
fourth and fift,h freedom transport. ' 

24. The fare problem wi~l be dealt wlth more extensive1y in Chapte/V. 

Il 
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. ***Host existing air trnaport bil,aterals governing scheduled Operations, 
'"" 

delegate the ratemaking power to the Traffie Conferences o~ rATA, whose 

resolutions are subject to government approval. 

It would be difficult to bring separate rate provisions (~ne for scheduled 

and one for charter operations) within one bLIstera1 agreement, unless of 
• 

course a formula were ta be found th~t would regulate both. Masefield(25) 

thinks he has found one. He sees a solution in the arrangement of advance 

booking charters and advance purchase excursions, and suggests that a 1imited 

number of designated airlines' should provide scheduled and charter capacity, 
, ,. 

at two basic fares, one about 44~ of the other---that, ls the basic scheduled 

JI 
fare to be about 2.3 times the basic charter fare for each seat sold. 

IATA, in an attempt in the same direction' decided to modify its act of in-

corporation 50 as to enable charter carriers to become members of the asso-
u 

ciation(26). If charter and scheduled carriers together could agree upon 

a common fare poliey, an important ob~taQle on the road ta all-covèring 

agreements,blistera! or multilateral. would have beeu done away ~ith. 

The IATA invit~on was not greeted with auy eqthusiasm from the charter 

operators. l-Iost of" them had no interes t i~ becoming â membet'. The president , 
of ,8 US supplemental airline put it th1s way: An rATA membership plus 

a common fare policy would prohibit us from accomplishing what we were . " 
basleally certificated to do li(27). 

25. Sir Peter Masefie1d The-Air Cha~tèr Challenge. Flight International, 5 April 
1973 at ~1. • 

26. 30th A~, Montreal, S~ptember 1914. 
~ 

t 

27. Overseas National Airways PreBident~ j.W~ Balley. Aviation Daily 23-9-4 atl14. 
, " 

l ., 
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With the exception of a biluteral a~r tr.ansport agreement that was con-
, 

;, cluded be tween France and Germany,ii-t 1955, which governed bath scheduled and 

r 
charter operations, no such arrangement has been made in r~cent years(28). 

The first separate bilsteral arrangement, solely governing charter flights, 

was signed by the US and Belgium in the fonu of a Memorandum of Unders tandîng 

(29),'in October 1972. Belgium,at that time, was one of the most trrecon-

cilable nations in Europe on the question of charters. It had banned aIl 
~... ~ 

charters originating on the US East Coast because its national carrier, 
! 

Sabena, did not get landing rights at Chicago .• , 

This Memorandum grants unrestricted charter rights, under country of orig1n 

rule, to the proper1y designated'carriers. 

Even though lt specifically'stops short of becoming il bilatersl agreement, 

it is'in many respects the equivalent of a bi1ateral agreement. The Memorandum 
« 

itse!f states that "a bilateraI agreement governing non scheduled services, 

iB not· possible at this Ume Il. 

28. See article 2l. III of the ~rman - Fre~ch bilateral agreement of 4 October 
1955 (BGBL 1956 l S. l077)which governB charter operations, and which gives 

-OiDA state the right to refuse permits to operate charter flights when it 
feels that such traffiç would be detrimentai to its ~ air traffiç speci­
fically its own scheduled traffic. Foreign traffic was not being protected. 
See further K.H. Frlauf: Gelegenheitsluftverkehr auslandischer Unternehmen 
23 ZLW 1974 at 30. _ 

,The bialteral Air Transport Ag~eement concluded between the US and Canada of 
'8 May 1974, TIAS Series 7824.,' can npt be considered such an all-covering 

...tbi1ateral. It- consists of three sepg:rate agreements,.. one govèrning sche­
duled operations, one 'governing charfer operations, and the third one pre­
clearance àrrangements. The three agreements have been adopted on the sarne 
day and adoption of each' of them was inter-related with adoption of the other • agreements. . 

29. US - Belgran Understanding on Civil Aviation Charter Services. 
Dep. of State Press Rlease No. 264. 17 October 1972~ valid until 31 Dec. 1975 . 

• 
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Thé Memorandum s~ts for th mutual adherence to the principles of the .. , " 

Chicago Convention and the parties recognize that the qualification of 

" particular carriers to perform charter flights shall be equivalent to the, ... .... , 
treatment accorded to the parties' scheduled carriers under the us - Belgium 

bllateral agreement governing sëheduled f1ights. The Memorandum,provides 

• \ that passenger charter .operations shall be permitted wi~hout adyance appro,val 

of f;l}ght. subj ect only to reasonable notice requirements. 

In the first annex. ,the US agrees ta continue the on-route charter authority .. 
of Sabena for aIl charter types as are or may be authorized ta scheduled 

:--
airlinei, and treat the carrier's off-route operations , S$ itadid prior 

~~;1- ;t 

to 1970. when the ban on East Coast charters was imposed. Lne Memorandum also 

authorizes Sabena ta perform ITCs and the, airline became hereby th~ first 

forelgn scheduled carrier ta perform such flights ta and from the US. 

In addition, the US agr~ed ta continue in force the foreign air carrier 

permit~ granted ta Pomair, a Belgian charter alrline(30). 

Belgium agre~d to permit 

"aIl US carriers, certifica~ed ta Ptrform charter services to and 
from Be1gium ••.. to pick up and S~~ down in Be1gium, charter traffic 

~ .,.w., .. 
30. See P~mair N.V. CAB arder 72-6-111 of 27 June 1972. 

On 31 'Ju1y ,1973.-the CAB ordered Pomair ta ~btain CAB approva1 inllndvanc'e! 
for.every charter passeneer f11ght. TPe Board said it had substantial reason 
to believe that Pomair might be "regularly engaged in foreign air tran~port 
under terms -that do not conform with CAB regu1~tions ~n that it is trans­
porting persans who do not qualify for charter transpor! authorized b~ the 
regula~ons. CAB Press Release 31 JuVI 1973 No. 73-143. 
On Il ~ctober ~974, the CAB relaxed th~vance approval requirement because 

, slgnifican t changes had taken place ii'tf' the carrier 1 s,charter eli-giblli ty " 
scree'ning. proc'8d.yres. The CAB ,established an interim procedure whlch granted' 
the ~rrier blanket approval for aIl f1ights for which it f~led certain 
fliglrt documentation with the Board at leaat 2 days in advsnce or la days~ 
if gOQd cause 19 shown CAB Order 74-10-6L 

• 

:i ... t, 

• 
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bet\veen the two: countries, including fligl,lts that serve inter­
mediate countdes ot points beyond Belgium, fo.rall charter type 
traffic as is or may be authorized by the CAB"\3l) 

~ 
After the US-Belgium M~morandum of Understanding, several otqer'Memoranda 

were"exchanged betwe:n the us and res~ectively the United KingdOm~ ~~~an~, 
,France, lreland and the Nethe'rlands(32) " 

While the understanding with Belgium was,meant ta stabilize an environ~ent 

\ ' 

which would permit the airlines of the count~iea é~ticerné~, to conduct \ 

charter,flights without arbitràry restraints, the memoranda ~ith the other ' 

'\. 1 • çountries, in their_origi~al.form, were more specific and plso more confined: 
" ". ' if' 

they only "deal t \'li th the co.ndi tions ,governing Travel Group Charters and 

Advanee,Booking ~harters. under whi~h eaeh party would aceept as charterworthy 

transatlantie traHie, originated in the tertitory o.t the other party(33). 

31. ~~e~' II', 'par~graph 1.( ~ ,-
- . / 

32. US - UK, 2 April 1973 until 31 March 1974. Dep. Aft. Se Press Relaase No. 97. 
, US - Germâny, 13 April 1973 until 31 MarCh197ybep• State Press Release No 113 . 

. lB - France, 7 May 1973 until 31 March 1974';Dep of tate Press Release No 134. 
US - lreland, 29 ~une. 1973 unti13! Dec'l97 .Dep. ~f State yress Relesse No. 2i3. 
US Netherlands, 11-Ju1y 1973 until 31 D .1975. f Dep of state P~ss Release No.255 

r /, .. 
• 1 

33. 'GC means those rules of the US embodle in Part 372a of 'the Speeian Regulations ( 
of the US CAB and any amendmeut:s Iherrt0' • 
ABC means those ru1es of : 
the ut, embodied in StPedule 8 to ~e Civil Aviation Authority Official Record '1 
Air Transport Licensing Seties No.' land a,ny amendment thereto. 
Germany, emb~died in the Federai Republic1s Notam N 31/73 of 1 February 1973 and 

• any amendmênts thereto.' ' 
France, embodied in Circ~laire d'Information N/Ref 555/D.T.A./F dated 25 Tanuary 
1~73 of the Ministry of'Transport, Secretariat General of Civil Aviation, 
Atr Transport Directorate and any'amendments thereto. 

" lreland, set forth in the Department of Power; Ireland, Advanee Booking 
Charter fllghts. au1es of Charterworthines8, June 1973 and any 9mendments htereto. 
The Netherlands .embodied in the Dectee of' the Minis ter of Transport, Wa ter 
Control and Public Works of 2 March 1973. No. JUR/L215l6. Civil Aviation 
Department and any amendments thereto. 

/ 
/ 

/ 
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To that purpose the regu1atory authorities of'the concerned countties pould 

", 

"" 

;;J , 
"inimediately take the administrative measures necessary under 
their oWn laws, to accept as charterworthy, for the duration of 
these agreement ... and of any' arrangement which may supersede them, 
traffic originated in the territory of the other party and 
conform to their advance charter regu1ations". 

The Jlltllloranda reflect a certain develomeI'lt in time, in that they bec;ome 

more extensive and more detailed. The understanding with Belgium ls very 

general and for examp1e Jo~s not contain any rate provisions; nor does the 

• 

un~standing with the UK. The two following memoranda have'these provisions 

relating to fares: 

• .. fi "To assure~t priees ,re neither unreasonab1y high or low, \. . 
taking i~~:~:d6unt aIl the relevant costs, each party ~ha11 re­
quire the fi11ng ~f tar~ffs or priee schedules and enforce con­
fQrmity to tariff 01:; price scheduled on--: a11 flights operated'I(34). 

, 
The twb 1atest memoranda, those signed by the US and respeetively Ireland 

" .. 
and the Netherlands provide: 

"the regu1atory ,aut_ittes of each party ahaI1 ..•. 

'1 

(7) CODault with thellppropriate autborittes of the other party 
about uneconomica1, unreasonable or unjustly discriminatory 
charterrates charged or proposed to be charged for se~ièes con­
ducted pursuant to this undefstanding and, in t~event of no 
resolution by consultation, may take the appropr~ate action to 
prevertt the inauguraiti~ ot continuation of uneconomical, unreas'on­
able or unjustly discriminatory rates (35H' • 

• \ 0 , 

By March 1974, the memoranda that were to expire by thattdate, wer~~nded 

(36) to include, apart from thè advance charters, prior affinity charter traffic: 
.. j » 

34. us - Germany and US - France. 

35. US - ikeland and US - Netherlands. 

vi 29 March 1974'- 31'March 1975 :TlAS 7832. 
- Germany 12 March 1914

0

_ 31 December 1915 TIAS 7804. 
36. US 

r US 
US - France 29 March 1974 - 31 Decemb~r 1975,TIAS 7815. ) 

.. , 

'~ 

" 
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• 
::to"accept as chartcrworthy prior affinity chaner traffic 
organized and flown pursuant to the extaht rules of the aeronautical 
authorities of the other party .•. (37). 

The UK, imp1ementing the principles envisaged by the Ottawa Declaration, 

discontinued affi~ity charter flights, after the end of 1973, but was 

wi11ing ta accept affinity charters from the US, under certain conditions(~~). 

Parties further agreed ta "use their bést efforts CI() 'accépt as charterworthy 
t 1 

r 

charter flights of a Special Event character organized in and flown from 
/ 

tbe te~ritory or the other party, and to c~nduct!capacity surveillance of ( 
. / " 

rTe flights. For this purpose parties may re~rre applicant carriers ta 

file 'beir ITe progr.ms before a certain da'i whicb they may approve or 

i ' 
disapprove (,39) • 1 

/ 

The Memoranda of Understanding indicate some shifting of the balance 
i 

between the regulatory role.of the charter originating st~te and charter 

receiving state, whicli departs somewhat from thé original interpretation 

of _~ article 5 of the Chicago Convention. 

This article 5 bestowed upon the receiving state the right to impose .Isuch 

regulations, conditions or limitations as it considered desirable; as ~ result 
If 

37. us - Germany' 'and US - France. 
1 

38. As a condition of such acceptance it was 
carried on such fli,Chts ''have been named 
JO daye before the fl1ght. 

u • 

',.. 

required that aIl passengers 
on a lis't rurnished •..• at least 

39. These l'tC provisions on1y appear in the memoranda between the us and- Ge'rmany 
and Franie. 
US - C.rmany provides additionally that parties will accept as chartcrworthy 
splitcharters including splitcharters combinlng more than one charter type 
on the same aircraft, if sueh splittlng 18 allowed under the rules of the 
country of origin. For the time being, 'the regula~ory authorities of. , 
Germany ~ill nct permit the commingl1ng of ItC traffic. " 
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- /-
the receiving state issued its own charter regulations with wh~ 

-~ 

fixed it~ charter policX' 

, The receiving state, hy l'ecognizing traffic,that originates in the other 

state and that ls organized and operated accol'ding to the l'ules and regu-

lations of that state, as charterworthy, gives up some of this power, 

and accepts the l'ules of the originating state as those that govern these 

charter operations. 

, \, 

This may again be the beginning of a development of certain practices which, 

if more broadly accepted, may remove at least those difficuitles with 

. \ 
article 5 that reIate~ ta the application of nat1ona1 regu1ations of the 

receiving state. (40) • 

On 27 Septemb~r 19]3, the US signed its first comprehensive Non Scheduled ' 
• 

Air Services Agreement. This agreement was concluded with Y:ugoslavia.(41) . 

• 
It' is said that this agreement i8 the re8ult of an attempt by the :uS to 

r' 1 
dete:r Yugoslavia from initiating 'scheduled services into the US. Whateve;r 

the reason behind it may be, this agreement marks a significant step in .. , 

the development of international civil aviation relations. 

" 

----------~--------------------------------------~----------------------~ 
40. See,DT. Joseph GertIer: Amendmenta to the Chicago Co~tton! 1sssons 

fJ;'01l proposais that failed.' 40 JALe 225-258 {l9741r/ 
-- ........... " ' 

41. Non Scheduled Air Service Agreement -oetwee the g6vernmen,t of the United 
§tates and The Soci41fsi Fe eral Republic of Yugoslavia, $igned at Belgrade 
on 27 September .. Department of State Press; Relase No, 352. 

~'." o 

o 
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, \ , , Il,' 
The agréem~t includes many elements not contained in any other c arter ~ 

arrangements ~nd sets forth in considerable detail the rights thJ twO 

countries"have exchanged. 

Eacn party agrees to gran!;: the othet party "rights ..•• for the carriers 

of the other party to enplane, deplane and re-enplane non scheduled air 

service traffie, moving on non scheduled air services'.'(42). 

One of the main objectives of the agreement i8 the elimination of the re-

quirement for prior approval of charter flights: after the party has 

designated it8 carrier~, the operation of flights is, however, subject to 

the app~opriate operating and te~hnica~ permIssion of 'th~ aeronauti~al 

authorities.-of the other party. Such 'permission shall be granted by tWe " 

other party "with a minimum of procedural delay" and after this ini tial 

operating a~thority has been obtained "neither partyshall require any 

additional operating authorization for indiviaual charter flights(43). 

Parallel with the system. of bilaterals'governing scheduled operations, the 

designation of air carriers ls laft tQ the ~~ilateral determination of each 

party. 

" 
US airlines, according to the Agreement. have t~~ right to conduct a broad 

" 
_, range of charter operations to and from YUgOSlaVi~YUgOSlaV aid;lines have 

equally comprehe~siv: rights 'to ~ond~t:t_ ~h~.:te.rs." the US, However, right:;; 

42. Article 2 of the A3reemen,t~Enplane means the first boarding of an aircraft' , 
of any carrier by nOJ;l scheduled air service traffi,c. Deplane méans the leaving 
of an a~rcraft'of a carrier by non scheduled air service traffi~. but does 
not include s·t~s 'for non traHie puX'poses. Re-enplane means the boarding"c-
of an aircraft of a carrier by non Bcheduled air service traffic, which has 

, U' 

enplaned and depla~ed: Art,fele 1, paras ~ 7,8 ,and 9. 

43. Articles) "-3A- <and '.3C. 

" 
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"t" 

to conduct charters originat1ng in the us ar, considerably broader than those 

available to the Yugoslav airlines anlt reflect the fact that US residents 

constitllte the large bulk of air travelers between the two countdes. (44) 

Article Il of the Agreement deals with rates. 

It provides La. th'at rates have to be _reasonable and tha,t they are subject 

to the approval of the ae ronautical authorities of the contracting parties, 

In cases where a party finds that rates "charged or proposed to be charged" 

by a carrier of the other party are unreasonable, "it may sa notify the 

other party and thereaf te.r parties shall endeavour to reach agreemen t on 

resol~,tion of the complaint NS). If, however, the complaint i8 not resolved: 

"eacq pà.rty May take wha tever 5 teps i t cons iders neéellsary. 
to prevent the inauguration or continuation of the objectionable 
rates •... provided that the party taking such action shall not 
require the rate charged by the carrier of the other party, to be 
higher than the rate charged by its own carriers for comparable 
servi~e "(46). 

In cônc1us ion, the two annexes to the a.greement describe the regula';ory 

regime each party appHes and the detailed exéhange of rights between- the 

two parties. Ç47) 
.; :'t 

44. Article 8. The volume of non scheduled air services traffic between ~he terr,i­
tories of the two parties, transported by the carrier of one party shaH be 
reas~a~ly related to the volume of such traffic. enplaned outside the terri tory 
of qbe other party. and deplaned in the terri to.ry of the other party, taking 
into acdrunt the commercial nature' of the respective markets. ' 

'45. Articles lIA and IlC • 

... 
'46. Articl~ lIE: this concept was derive~ from provision in Bermuda typé agreements 

and from section 1002j of the Federal Aviation Act as amended in March 1972 

Annex B authoriz.es .those types of charters authorized pursuant to Parts 214 and 
317 of the' CAB regulations :i.e. single entity charters, pro rl'lta.affinity, 
inclusive tour, study group, overseas military i>ersonnel and t:cavel g:roup 
charters, plus, split charters of the types set: rorth. In a?ditio, for Yu~oslavia­
orlginating charters;with stopovers in Yugoslavia for third country originating 
charters: Common Purpose, Advance Booking, and Inclusive Tour Charters, 
perfo~ pursuant, to Yugoslavia charter regulations are also allowed. 

'~, 
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In September 1974, the CAB renewed and modified the fore~gn air carrier 

permit of JAT (Jugoslovensko Aerotransport). Under the revised permit, 

the Yugoslav air carrier :i.,s authorizecl. ta engage in :.:._ charter foreign air 

transportation with respect ta passengers and 10 annual planeload cargo charter 

flights. In addition ta these, charters of passengers to US and other 

countries which include stopovers in Yugoslaviaj European originating charters 

..... ,_".... of passengers to the US and European, orig1nating and terminating circle tour 

charters ta the US and otùer c6untries were authorized(48). 

In January 1974, the US and Jordan conciuded a charter bilaterai agreement 

(49) and on 8 May of that year, Canada and the us executed a Non Scheduled 

Air'Service Agreement, governing charter operations between their respective 

terri tories. lt a110ws bath countries ta operate charter flights under 

bilaterally agreed rules rather th an the. unilateral conditions which had 

existed until th en • 

The agreement provides that neitber C~nada nor the US may impose any 

requirement that prio~_ approval be obtained for any individual flight or series 

of flights, enpianed in the ~ther's country. For this purpose, the CAB decided 

to waive section 212.4(a) of its Economie Regulations, whieh impos~s a prior 

approva1 requirement for ofr-route charters, with respect ta aIl charters 

by Canadian carriers between the US and Canada. 

C'. 

The agreement' aIs a provides that thé regulations of tne party in whose terri-

tory the enplanement occurs, shall govern(50). The agreement provides tha-t: 

48. See CAB Order 74-9-23 at 6-7 va1id unti1 31 December 1976. 

49. Aviation Daily 14 January 1974 at 67. 

50. Charters originating in Canada are: Single Entity(Passenger/Property) ;Pro Rll!:a 

Common Purpose;ABC;.ITC and certain split passenger chart:ers. Charters originati~lg 
in the US :Single Ent! ty(Passenger/Property) ;Pro Rata Affinlty;Mixed(Entity/Pro R! 
ITC;Study Groups;M11itary Overseas Personnel;TGC and certain split charters 
CI~ Order 74-11-154 Press Re1ease 74-260 of 3 December 1974. 
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the US can obj ect if Canada substa~tially changes its charter rules. "Thus 

should the Canadian char~er rules be changed in such a way as to blur the 

distinction between charter and individually ticketed air transport, the 

Board has an a~enue of redress which would lead to non acceptance of such 

charters (51)". 

GeneraIIy, airlines of either country are required to operate three charters 

originating in their own country for everY four ~ich the~carrler originates 

in the other country. Exceptions are made for the markets which are pre-

dominantly Canadian travel destinations such as Hawaii, Florida and Puerto 

Rico(52) . 

Paragraph 3 Multilateralism. 

" 

'So far, there are in existence six Memoranda of Understanding and three 

bilateral agreements, govèrning charter operations. They are the palbeble 

result of the wording uS,ed ,in the Nixon Policy Statement that "foreign landing 

rights for charter services should be regularized, as free as possible from 

substantial restrictions". And indeed, one ,can say that to a certain extent, 

this goal has'been reachad, in that these agreements have done away with the 

prior approval requirement, a relie from the interpretation of.articlt 5 

of the Chicago Convention, and in that they oblige sta,tes, in as far as ~t:hey 

want to commit themaelves, to accept the regulations of the other states. 

lt ls, above aIl, the United States that pushes for a bilatera1 system. 

Hot only does it take a positive bïlateral stand, it i8 a180 "anti-multilateral1) 

oriented". Secor D. Browne illustrated, this point of view by reasoning that 

, '., '" j ' ' ...... " +eMe 

, 
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what proved impossible in 1944 in the infancy of incernationa! air transport, 

i5 hardly worth even initial attempts in tuday's complex air traffie situation. 

(53). He thought' that froIlY a practical point of view, none of the objectives 

that are being handled bilaterally, that i9 capacitYi frequeney, rates, desig-

nation of air carriers etc., is capable of being handled multilatera11Y. 

"Regulating capacity of charters on a multilateral basis, would • 
with regard to any bi-national market involve extra gov~nments 
without valid interests. Government interests suc~ as promoting 
tourism. va~ from country ta country (54) '-'. 

**tr.0apacity of charters, however, does in principle not have ta be regu1ated at aIl 

neither bilaterally not multilaterally; (sinee this capacity i8 automatically 

determined by consumer demand. 'Are long a" the loadfactor is high enough, 
.... 5_ <t

H
_. ..... ..... 

c~ârter capacity control does not have ta be taken into account. 

*** Browne further condems a multilateral,control of ra~e&. This would be done, 

he say8, by ~lacing a floor under ~hem, which wou1d be a percentage of a 

scheduled rate, which means an IATA rate: "Such action would amount ta en-

.trusting the future of Fhis very i~portant component of the mat"ket to the 

desirea of s.ome of the partic1pating carriers". Ta do 80 would not meet the 

interests of aIL the carriers or a11 the governments involved. ,Minimum charter 

rates do not necessarily have to be a percentage of a scheduled r~te • ., .. 

51. CAB Order 74-5-37 at 4. 

52. For instance in the Hawaii-Canada market, carriers will progress annually 
frOID US 10% and Canada 90% in 1914 ta us 25% and CAnada 75% by 1919. 

53. Mr. Browne seems ta forget hare that artic1~ 5 of the CUcago Convention 
is a multilateral agreement on its own, a treaty within a treaty, 
the first one in' !ta kind. 

54. Browne before the Royal AerOQ~utical Society 1n London, Mimeograph, 13 March 1972 

, , .. 
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Agreellient on an "absolute minimum"charter rate floor could very weIl bé' 

reached without comparison with any scheduled rate. Such a minimum should be 

based on charter industry data. A mult~lateral minimum charter rate floor 

wili chiefly be needed to prevent below-cost charte~ operations. 

Talks tha~ had as main objective the reaching of 9uclt a charter priee 

floor, have'so far been abortive and ft is very doubtful if theyever 

will be successful, the main obs tacle to 8uch an agreement being the charter 

carriers themselves, who do not opt for such a floor. 

*** In bilateral agreements, the designation of air carriers is left to the 
1 • i 

unilateral determination of each party. If the provision of s~ch a unilateral 

deslgnation ean fit into a bilateral agreemént, there i8 no reason why. 

1t should not fit into a multilateral agreement. 

A Multilateral Solution. 

Both the bilateral and the multilateral approach have their advantage8 

and their dra~backs. The advantage of a system that Is based on bilatersl 
. -.-.. 

,_a~reements is that in each cage~ the regulatory structure can be adapted 

to the specifie economic, social and political ircums tances of flle countries' 

concerned. 

1n,a multilateral agreement these specifie circumstances ust be disregarded. 

Such a multllaeeral agreement can only represent'the lowest c on denominator 

because of the disparate Interests of tpe ~ountries Involved, and 

only be vrltten in vague and general 'terms, which ,in the extreme 

would render i t larg!a-ly impotent in practice. 
~ 

The big advantage of a Multilateral structure i8 that such an agreement 

;-. , , 
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i8 the most direct and effective way to establish international rights. 

ECAC, taking the line that it has gained experience.from the Paris 
c 

Agreement, favors sorne form of multilateral understanding. The ECAC member, 
, 

. states, together with Canada and the us entered into a ~e~laration of 

Agreed Princip les for North Atlantic Chartet' Flights" in October /1972. 

Sinee then, several other,meetin~have taken place between,delegates from 

these countries, Through these continuous talks, ECAC hop~ to arrive 

• eventually, at a multilateral solution.(SS). 

Such a solution could be found by either concluding a new multilateral 
1 

. 
agreement, or using a multilateral !8reement afready in existence • 

. 
The most logical vehicle to be uséd in the latter case wo~d be the Chicago 

Convention, which could be adapted by amen ding the second paragraph of article 5 

to read as follaws: 

itSuch airc~aft, if engaged in the carriage of passengers, cargo or 
mail for r~munerat1on or hire on other than 8cheduled international 
air service-, -shall abo, 'subject to the provisions of article 7, 
have the privilege of .taking on or discharglng passengers, cargo 
or mail without restrictions"(56) • 

Thé Chicago Convention, however, seems a ponderous vehicle for this 

purpose. According to article 94(a)! 

" "any proposed amel1dment 'to the Convention must be approvéd by a, 
two-thirds vota of, the Assembly ••••• " ". , 

and lt ia highly dubious whethér suc~ a quorum could be attained when dealing 

vrth 8uch a heavy topie. I~addition article 94(b) provides that 
t' 
1 

55. Although ECAC, in January 1974. dropped lts opposition to opening dis­
cussions on bllateral agreements concerning charters, between the Conference 
aember states and the US, th1s does not imply that it ls relinquishing 
it. molUla,teral stri'lle. 

56. S~t, a114 Costello, op. cit.at 25. ", 
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"the Assembly rnay provid'e t~t any St~t:I?,whichhas not ratif1ed 
~ithin a certain period •••• ~~ll cease ta be a Member of the 

'Organiza tion and a Par ty tô the Convention". 

and this woll.ld seem too severe, es a pos,aible punishment(57). ~ 
The alt,e_rnative, co~cluding a new multilateral ag.:emènt, would, there~e" 

seem more feasible. wr ~ 
Such a multilateral agreement w~uld Sovern bath charter and scheduled 

'\ operations. It would have ta create a balanced air transportation system, 

~~hiCh recognizes retail and wholesale concepts of air transportation, and 

which reco~nizès ,that.~~e two systems -scheduled and éharter- are 

cOlllplementary • 

f .... ' ' 

The two syst~ms are of vital, and ln some markets ,of equal importance. 

In the totale Inira European market, charter air traffic accounts for over 
p , 

38% of the total passengers flow'n, while scheduled traffic ac"Counts for 62% 

of the total. In the transatlantic passenger market, charter passengers 
\ 

1~ 1973 accounted for 27% of the total market, wqile scheduled passengers 
, r'" 

were 73% of that total. lt 18 obvfbus then, that:charter operations 

represénting 38% and 27% in certain markets. are highly significant and 

this significance warrants the promotion of a ?ne-system approach to 

international air transport. 

, ~ 

Another resson for creating a one-system approach is the-fact that a 

mending process between the two mode opetan~i has made itself visible. 

Sclteiluled carriers have started to conduct charter operations either in .. 
, , , 

separate charter movements~ apart from their scheduled serviceê and untll 

''" '" 

57. See ~or a general ~rticle~ Amenœœents to the Chicago Conv81\tion; lessons 
trOll proposals that failed. See footnote 40. 

/' , 
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1 
1972 subject tp the Conditions Of rATA resolution 045, or as part of their 

!P< 

scheduled operations, usually referred to as part charters; 

"Charte;r carriers have, for a number ot yedrs, l:ried to cnter. the schedulcd 

market, so far without any tangible success. 

c 

la. The United Kingdom was the first to tackle this question of paIit charters, 
4 

in the course of a major rec~assification of air transport 1icense categories. 

In place of the former schedu1ed service 1icense category, it introduced 

a new~1ass r 1ieense, under which ser~ices, ,in cer~ain markets, are autho­

'rized. where ~t'least 50% of the Beats on any flight, or such percentage as 
, 

May b~'authorized in a particular license, must be reserved for sale direct 

to the public at large br the airline itself or its agent, without the 

intervention of a wholesaler.(58) . 

• Japan introduced the part charter concept in 1973 (59). 

The US CAB is still opposed to the co-mingling of charter and scheduled 

passengers. The Boa~, in 1973, approved a~ lATA.resolution authorizing the 

transfer of charter passengers to scheduled flights, if carriers could 

demonstrate that they were unable to meet charter commitments due to operating 
.~ 

> • 

. éo~dit1Gns or mechanical failures, requiring th~ off-loading of passengers 
,.. 

fram chafter flights. The Board found that several carriers were interpreting 

58. Civil Aviation hlthority Official Record., Series l" at 3. 

59. About 63% of thep&ssengers flown by Japan A~rlines in 1972 in overseas 
fliaht8 were charter passensers. This number persuaded the carrier to 
adopt the part charter concept. Complaints from scheduled passengers 
against being integrated with oharter groups on schcduled flights forced 
tbe airline to sèt aside sectiQnB in aircraft as off-limits ta charter tra­
velers!; ~ST 18-2174 at 31, 

,. 
.' 

• 
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the reso1ution ta apply to charter f1ights,can~1ed because of lack of 

sufficient fue1 and warned carriers that such action was not in ~Gcordance 
• 

with its policy(60). 

Ui thin ECAC, a draft defini tion of part charters was formula ted to serve 

as a ,guideline at further discussions on this subject withfn ECAC. 

It reads:' 

A part: charter is an operation where a 4efined part of the capac1ty 
of an aircraft in seh~duled service 18 contr .. cted for transporta­
tion of one or several charter groups on charter conditions 
which ahall include 
1) the charter priee to be applled; 
2) the charter category and the conditions applicable to it(6l). 

•• • ~ember st~tes are in genera! more or less interested in developing and 

examining part charters as 8ueh, but at this stage the views of different 

states are not definite enough ta form a common ECAC poliey in thi~ field. _ 

< 

lb. Ahother step in assimilating charter with scheduled capacity was made 

by frans World AlrHnes \(TWA). when it introduced ifs Demand Scheduling con-.... 
cept. According"to this idea, a passenger books his seat on a scijeduled flight 

3 months in advance. Each customer simply states the day on which he wishes \\ . 

. to t'rave1. • and unlike the ABC-participant. 18 not dependent: on any day set -/ 

by the aIr! ine • 

The demand scheduling program 19 a direct corollary of a suggestion made 

in thre Ottawa Declaration of 1972:-

Scheduled carriers, in addition to the1r pl~eload 
should cons1der offering the public an opportunity 
the econo~c8 of adv~ce commitmént in the context 
rations. 1 t was recogni zed, howev~r. that this ques tion was 0 

60. AWST 28-1-74 at 27. 

61. ECAC/ECO-I/7-WP/6 of 20-5-74 a~'6. 

• " 
'i 
.' 
} 
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for the schedu1ed air carriers ta determine in the first 
ins tance (62) . 

, 
The Demand Schedqling concept was later adopted by United Airlines and 

AmeriC;àn Airltnes and appears to be a great success\, 
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In January 1975, the 3 months advance commitment was reduced to 60 days, 

te bring it in 'Une' w::i.th , the advance purchase ,conditions of the ABC and 

TGC concepts, and the Advance P~rchase Excursion Fare (APEX), which was 

introduced by the rATA l!arlriers in the beginning of 1975. (63). 

le. Another step was t~ken by the CAB in October 1974, as it reversed an 
. 

earlier decision and approved requêsts by PanAm, TWA and NorthWest Airlines 

for authority ta carry 1pilitary &arter passengers on scheduled flights. 

The Board said that approval was in response to the softening of international 

traffic ~ the continued Iuel crisis and i ts impact on the US balance of 

payments and the need to take whatever responslble steps were available 

. to assist the financia11y pre~s,d international carriers. The Board empha-
\ 

sized that its action was not an endorsement çf the part charter concept and 

warned carriers not to expect an extension of the author~ty beyona'31 March 

1915. Only 1Ili1itary ch-?-,rters already contràcted for w;ith the Mili tary ..., 
Airlift Command (MAC), were includel(64). . 

ln April 1975, however; the Board approved·a 

•• 
reques~ by the carriers to con~ 

tinue carrying mi~ary charter passengera on scheduled services at mi~tary 
1 

rates, despite opposition from 'the 'supplementa1 carriers, "b~cause PanAnt 

62. Para. 12 of, the Ottawa Declaration,Dep. of State.BuY1&t1n, 1 January 1973 at 23. 

63. See'for more details Chapter V, rootnote 35. 
) 

64. Aviation Da1ly 1-~1-74 at 2. 

" 
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and 'mA can save about $4.5 millio'n in ope!'f'ating costs and .5 million 

gallons of fuel(65). 

'\ 
; 

- \ 
2a. Since quitc sorne time, charter airlines have tried to obtain the ~ght to 

conduct scheduled operations. The ch, ion in this field 15 without any 

doubt, Laker Ai~ays. 

, , 
\ 

~ 
On 26 September 19?2, the British Civil Aviation Authority, approved a 

\ 

\ 

proposaI by Laker A1rways: a charter carrier, to offer so-called "Sky-Train" 

services, with no advànce reservations, between London and New York City 

on a daiIy basis, at one way fares of $92.50 in the sumaer and $81.25 in 

the wlnter season. 

At the same time. Trans Interantional Airlines'TIA), a US charter airline, 

fiIed' a tariff with the CAB, offering a daiIy service, NYC-London at 1 
'. 

fare of $75,~ one way. In support of its proposaI, TIA reportedly told the \ 

CAB: "that i t was only fair. and logicsl that supplementals should be 
allowed to conduct sched~led services, becâuse the scheduled 
airlines had invaded.. the charter field in a major way"(66) • 

The proposaIs were strongly opposed by the ~ajor scheduled alrlines. 

PanAm est ated that 70% of th~ dlverted traffic to Sky Train.would come 

from schedul d services and 30% from charteI'll.~rvlces. Fred Laker himself, 

thoug~t -that i "unilkely that diverslon, of the scale es.timated 

WQuld 

65. Av.ist:i,.on Daily 1-78. 

66. AWST 2-10-7,2 o<~'~-2 
·1 

',..~ 67. Av.iatioU \\1Y 29-11- 3 at 159. 

" 
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Sa far, the CAB has not yet authorized Laker ~r TIA to initiate their 
C; 

planned services. 

In January 1975, British Airways requested the CAA ta revoke Laker's 

Sky Train proposaI. This request was denied by the Authority with a 
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recommendation however, that the Sky Train introduction shou1d be de1ayed 

for at Ieast 12 months, until the whole economic situation and in particular 

the transatlantic traffiè ~ould improve(68). 

It i8 unlikely that the US govemment willsoon move to grant Laker's 

Sky'Train permit. If It does, the CAA itself has left the door'open for 

a conditional permit which could be inope~able by Laker for years. 

'" 
2b. Jn the US, World Airways, a supplementa1 carrier, has requested scheduled 

the weslt and the • . authority for operation~ between East Coast. The authority 

has not yet been granted. 

\ 
These developments show that the two tia,sport systems are getting closer 

. 
to one 'another and that a· regulatory framework governing both classes 

of4farriers is warranted. 

On~ of the major issues in such a framework would be an understanding 

~at tho~e carriers that are author~zed to perform charter services 

are accepted op an equsl hasis wlth those that are authorized to perform 

scheduled services • 

A recent study on United States international air transport policy, 

conducted by Harbtidae HÔ~~t showed that the airlines would be ~ealthicst 

68. Aviation ~aily 10-2-75 et 2l;~? ~ 

7' 
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in a highly regu{ated environment, and that a significantly unregulated 

poliey would destroy the charter airlines(69). 

In an open multilateral poliey, designed to allow,airlines as mu ch free-

dom as possible, air rights, aecording to the study, would be exchanged 

on a multilateral basis among the participating countries, and there would 

be separate multilateral agreements for each of thé types of service, 

-scheduled charÇer and aIl. cargo. THere would be no.controls on air fares 
, 

or eapaeity. The effect of sueh an open multilateral poliey would a.o. 

be 19w fares to Europe and' Central America, as measured by average yields 
• 

which would fall 107. below breakeven (breakeven point would contain a 

12% return on investment element).Fares to the Pacific and South America 
~ 

would be 5-10% above breakeven. This would result in codsiderabl~ fare 

discrimination in aIl trading areas. 

Scheduled carriers to Europe would experienee a return on investment 
, 

of less than·5%. Under this poliey, charter service would, in aIl likelihood 

disappear as a mode 0t transportation. 

Onder a highly re~u1ated mUltilatETzal po!iS1.~ negotiations would be combined 

for scheduled, charter and alI-cargo carriers under one ~ultilatera1 agree-
~ 

ment for aIl the participating countries witbin à particular trading area. 

Scheduled carriers would be allowed to enter in~o capacity ag~eements. 

Charter carriers would not be allowed to enter into capacity or pricing , 

'agreements- l1nder- this palicy, traffie growth ta most trading areas 

'. . 'b 
in 1983 would on1y range 25-50% above 1973 levels. Charter service, traffie 
___________ -'-\ o~ 

~ "" , 69~ The study ~as publishea~~ Aviat!~ilj; i8SU~~ of 3 
(')/ : ....... - -C~ 

.. 
and 4 March 1975. 

\, "-. 

,-, 

.~ 
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• 

\ 
" 



, 
·' 

-
129 
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" growtht}.:u1d increase more than 1007. abov. 1973 leve1s. Schedule. service 

fares would range betwèen 5-107. above the breakeven point. Charter service 

~ 

fares would be much lower, as measured b~ their much lowet average yields. 

AlI the segments of the industry would be very profitable in the 1983 time 

period, with the most profitable segment being the charter carriers. 

These carriers wou Id earn a return on investment that would be greater than .. \ 

18% to most trading areas. 

TIle study does not elaborate on any details.It only points out, for example 

that charter carriers WQuld not be allowed ta enter into pricing agre~: 

ments, 

How then should charter priees be determined? 

By the forces of the marketplace? 

That has been the procedure for decades. It is a system that ean very 

weIl de termine eapaeity, but it is questionable if it can de termine 

an operabl~ pricing scala for charter operations. 

Experience has taught that seemingly endless priee cuttin~ is not a 
,1 

fèasible 'Nay to keep th~ industry in healthy operationOq): A viable 

indu~try must have a 801id base in sorne form'of regulat~d pricing policy. 
. , r 

Therefore, it would aeem most app~riate ,that certain "abs~lute minima" 

be estab~ished, in a non artificia~ WaY, based'on inpustry data, bclaw 

whi<;.h n; \ char1:~t opera'tions ahould ,b~ éondu~ted. 

Somé oth~~ prQvisions ~uch~a multilateral agreement would have ta incl~de 
, "\ 

are the following. Th,e provision 
~ 

- .. -that the states, plirties to the treaty, will accept, ,as clvIrterworthy ~ 
, \ 

, 

"charter traffic or1ginated 1n the terri tories of tbie other states', 
1 

apd drganized pur~.nt to the charter ~ule~ of tho~e <"parties; 
_ _ 4 

-..{' 

70. See Chapter V ,on oharter ratés, 
/ 

, 

·.L 

j .' J 
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( 
---that the definitions of the different Illod,es of air' charter trans-

portation, i.e. single entity, affinity, inclusive tour, advance booking 

and special event charters, as they have beeu adopted, ·sha1l be 

incorporated in tbe respective national legislations; 

---that parties can object to or simply refuse charters, originated in a 

state, party to the treaty, should th8t sta'te change its charter 

rules substantially; 

---that capacity of charter ope~ations shal! be determined by the free 

forces of the marketplace; 

---that designation of air carriers sh.all be left, to the unilateral de­

termination qf eaéh party; 

---that routes shall be agreed upon through exchange of notes. 

Presently, the majority of the regulations, govern1ng charters, are still 

of a unilateral nature. Sorne separate bilaterai arrangements governing 
-.....- , 

,charter operations have been concluded between the us and other countries. 

Tbe conc1us1on of these bilateral arrangements should be considered 

__ -~-as-~ f[rst step·t~r~ ln'a1l covering multi1a~eral agreernen~. 

/ 

,. /, 

Mo~ bilaters!. agr~ements govèrning charter operations sbou1d 'be concluded G 

between countries; agreements that govern the 
l 

manner. To this extent, NACA suggested the US· 

same points in the same 

11 
government çonsider im-

p~lng a condition on all foreign air carrier permits -schedu1ed and charter-

uaaJdug the permits vaUd only upon cOlnplet,ion of bilateral agreements covering 
r:J 

charter serviées betwe. the countries (71). . -
" 

'71. Av1.ation paUy 11-4-75 at. 236·. 

~ '~. '~'....... ~ 
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Once a subs tantial ~umber of states has concluded suc:h ,bllateral agree-

• Q 

ments, then governing both scheduled And charter operations, governing 
" 

the same topics in the same. manner, a multilateral agreement will have 

come within leaping distance. 
/ 

/ 
/ 

/ 
/ 

;' 

/ 

", 
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\ 

C~TER IV CHARTER tyPES. 

Paragraph 1 Prior Affinity Charters. 

Until 1953, member a!rlines of lATA operàted charters, wh~ch vere only 

subject to the unilateral regulations ànd conditions of their awn 

national governments apd' to those of the government of the country of 

destination(l). As long as these operations correaponded w:i,th the regu-

lations of the country of orig1n and the country of destination, no major 

pr.oblems were encountered. 

Because the IATA resolutions, establish.ing the 1eveI of fares and rates ta 

be charged on scheduled sérvlces, stipulate that no member may charge less 

than the specifie amounts, it was eonsidered that from a lega1 aspect, 

operating charters which provided per èapita rates be10w mese amounts 

might be considered as a viola tion of these lATA agreements. 

Consequently, a'resolution waa prepared which permitted members to operate 
1 

charters, bpt defined tlte conditions under.wbich this was permtssible; 
" " 

the resolution beçame known as lATA reso1ution 045 and was adopted in 

1953 (2). 

1. When a b118,teral asreement goverl11ng charter ppe;ations or a Memorandum of 
~Under8tanding 18 in operation between the wo countries, chart~r or.erations 

"' are not aubject to the regu1ations of the country of d~stinat:ion(except . , \ 
of c.ouree for tecbnical and air navigational regulations)since the l.atter 
countty recognizes in auch a case th1s ~harter traffic, when not too much 
departing fram its-own charter principles~ as charterworthy. - , 

2, Actually, resolu.t1on 045 was firet adopted as a simple.17 line document, 
. st the Traflic Conference at' Bermuda in Nevember 1948 and isaued on 7 April 

1949. Sunberg, op. cit. st 102. 

, . 
• 
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To sorne extent thérefore, resolution 045 was intended to lega1ize artv 

'existing situation rather than ta create an entirely new one: 

"In drafting this resolution, the whole concept of charter tra.ffic 
was examined very closely and the resolution was designed to per~ 
mit organizations and other legal ent~ties to der ive benefits which 
could be obtained Dy chartering a whole aircraft, while at the 
same time preventing charters ceing used by carriers or others, • 
simply as a means of undercu~ting the fare structure on regular 
setvices"(3). ,r.; 

~ 

The resolution took into account many of the then existing government 

regulatio~ on the subject and recognized established practices. 
~"\'10~ ~ 

<) • 

On the other hand, it has had an enormous influence on government regulations 

themselves, in that governments have transposed its provisions ioto their 

natio,nal ~egulations. 
~ 

Since the adoption of the resolution, charter flights operated by IATA 

. members, were subject to three sets ?f regulations: the rules of the count~ 

" of origin, of the country of destination and those of IATA resolution 045. 

IATA resolution 045 laid down three important principles: 

1. On the one hand ttrere wa~e rule that charters, performed by member 

1 
airlines, should,be ~lane;oad contr~cts: 

"An IATA membe~~may perform air transpÛ'rtat1on by chartering the 
entire capacity of an aireraft whether or not the priee, when 
reduced to a unit basis, i5 lower than the applicable rATA agreed 
individual fares and rates"(4). 

-' 

The rigidity &f the planeload principle was mitigated by the LATA carrier's 
l' 

'. 

. "" 3. Agreeing la~es and Rates; A $urvel -Qf the Methode and Procedures Used by the 
Member Airl1nes of the lnternational'Air Transport Association. First Edition 
Jaouary 1973 • .. 

4. Paragraph 1 of Iata resolution 04~~ expiry date 31 Harch 1973. 

, li . 
~, 
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( 
insistence on so-called "fill-up priviliges": the carrier may stipulate 

that any space, not utilized by the charterer~ may in the case of passenger 

aireraft be used by the carrier for the carriage of mail or cargo. or the 

carrier's own personnel and proparty(S). In 1954, this privi1ege vas somewhat 

modified by the introduction of the requirement that it only be exercised 

"with the charterer's consent". 

!he fi1l-up Frivilege was a close result of technologieai peve10pments. New 

èonstructions combinèd passenger seating in the cab1n with be1Iy Iockers 

for cargo. 

2, On the other hand there was the no~resaie ru1e, which a1so originated in one 
f 

of the first issues of rATA resolution 045: 

"that aIl charter agreements ••.• sha11 contain a stipulation 
that the party to whom such space is sold, w~ll not resel1 or 
otter to reseal it to the generai public at 1ess than IATA fares 
and rates"(6). 

, 
3, The third princip1e set hy 045 was the regu1ation that 

"charter agreements snall be "'-de only witn one person: •••. 
~b) on benaif of members of a group which ha~ principal purposes 
aims ,and objectives, other than travei and s'iJfficient affinity 
existing prior to the application for charter transportation to 
dis tinguish 1 t and set, i t apart from the genera! public". 

1 • 

this regulatidn has become known as the prior affinity ruIe, regulating 
/";:J 

.ftinity charters,(7). Urior' affinity ru1e has been subject to 

of conditions. The most conspicuous one was the six months rule: 

5. Theae privileges firet appeared in issue 19-9-52, clause 16. 

a number 

6. Issue 19 September 1952, clause la; Issue 1971, clause 7a. One of the exceptio\s 
of t~s principle was th~t th~ ~ents of ,ebipping companies were entitled to 
charter aircraft for the movement of crews of mo'ra than one vessel or company: 
188ue 19-9-52, ciaus~ la. 

1. They somet1mes are &lao referred to as "c1oeed group charters': "common pur­
pose charters" or ""pro rata charters". 



, , 

! 
~ 

a • • -
135 

"Each member of the party to be transported is a member of the 
group to be transported, at the time of application for the charter 
and has been such a member for at least 6 months immediately 
prior to the date on which the charter operations are to be 
couunenced. (8) . 

The latest verin Of. tne 'resolution raised the maximum number of members 

from 20.00q ta 50.000, eXcept with respect ta charters originating in 

Scandinavia, which would rClllain at, 20.000 members(9). 

Another condition was the pro-ràta rule. 

"the cast ,()f the charter shall be prorated equally amongst 
aIl passengers"(lO). 

Many of the provisi9Œ of 045 have been adopted by governments into their 

national legislations. The British regulation prior to 1960, for examp1e, 

consisted of Mere reference to the,resolution. 

Other governments virtually copied the principles of ~45. using their own 

wording(ll), and still other gbvernmeqts adopted princip1es which did 
_01 , <-.., 

not always harmonize with the principles of 045:In the us for lnstance~ 

the CAB introduced an extensive regulation of charter matters, which di­

ferred from 045 in some important respects. 

Resolution 045 restricted group charters to such groups as had prior 
, ;Ii 

affinityj dames tically , Part 295 of the Board's Eco~omic Regulations 

permltted charters by "spontaneous groups"(12). 

8, Rés. 045 Paragraph 4b(viii) , latest version. J
~ 

9. Res. 045 Paragraph 4b(i). Since 1964. the CAB ~ set no maximum on the ~ 
memberahip of"charterworthy organ1zations,'whereas 045 maintained.such â maximum: ~ 

10. Res. 045 Pragraph 4b(vii)(a). 

Il. For i1l8tance, the Dutch regulations relatiq to "closed group transprt". 
No. Jur. 18472 22 June 1912. 

12. Affinity groups in the US were fi~t regulated in Part 207, later in Part 295: 
Tranaatlantic f11ghtB by US 8upplementala~ and P,art 212 governing charj::ers 
by foreign air carrier$.(more) 

,-
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The 8o~~wanted rATA to give up this strict prior affinity ctiterion 

because of its discriminatory character(13). 

ln another case, the rATA ru le was less strict than the CAB regu1ation. 

045 permitted fill-up privi1eges, which allowed elusion of the planeload 

principle. The Board put an end to this privilege in 80 far as US bound 

and fiights originating in the US were concerned(14). 

To preserve harmony between the rATA reso1utionsand the national regu-
~. 

lations, governrnents could make reservations to 045. In those rêservations 

they could express the differences between their national regulations and the 

rules of 045. Resolution 045 has been the one most often burdened with 

reservations in the nature of conditional approvals(15). 

~ spontaneous arpup i5 any group of pers6ns which has not been PUbl~IY 
so11cited by the air carrier, the travel organizer~ a member of the ravei 
group, an agent or representative of them. See further AWST, 16 April 1962, 
where IATA clarifies the concept; IATA members carried spontane~us groups 
fpr a short PèTiod in the beginning of the sixties, after conditioned approva1 
of 045 by the CAB wh,ich stated that approva1 would not be~given un1ess the 
prior affinity ru1e ~ere modified to inc1ude spontaneous groups. Subsequently,IAT! e 

;;.. 
amended 045 DY adding à,~rovision specific~lly cal1ed Charters for Sponta- ~ 
neoua Groups. ' .j 

,~ ~ 
The Board ,took the position th.à~ 'tbe nature of the group itself. could not be '~ 
sufficient grouna to refuse a charter. tbis was the first time that the Board 
accused IATA 045 of being discriminatory This criticism wou1d ultimate1y 
lead to denunciation of the resolution. See for a report on this clash between 
the CAB and IATA: Bebchick: The Interoational Air Transport Association and 
the Civil Aet"onauticB Board. 25 0fAîii!''"33 (1958). 

CAB E-9969. ,The Order permitted continuation of these fill-up privi1eges on1y 
vith respect to t~e carrler's owu'personnel and property, provided that the 
charterer consent tà i t. , ',. 
lATA resolutions ~re subject to governm~nt approval. Disapprova1 prevents 
the resolution from coming into effect. The unfortunate consequences attached 
ta' disapproval(such as open rate situationa) have made governments dls­
incl1ned to use this paver. ~ peculiar ~tatus of rATA resolutions in 

,case of conditionsl governmenta1 approval le discossed by Sheehan, rATA Traffic 
Conferences, 7 SV. L.J. 149-152(1953). , 

" ____________ ,....._~,J 
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rATA resolution 045 has had an exorbitantly great influence on the charter 

industry as a whole. Originally it was meant for rATA members who chose 

to operate charter flights, and as such it was purely meant for internaI use. 

IHthiu the framework of rATA, charter operations, at the outset, were 

never maant to expand to a large degree. 

/~ 

/' 

By the beginning of the fifties, the governmental regula~ry agencies 

had relatively little knowledge of the problems tn~~lving charter activity. 
, , 

Most ageneies aceepted the rATA resolution as a logical approach to the 

problem: they either copied the rATA re~oluti~n ~ithout more ado, or were 

pressed ta do sa by their national éarrier(16). 

The rATA resolution was adop~ed to govern on1y operations of rATA members. 

It wa~ not adopted to govern charter operation~ non-~ATA m~mbers. Such 

carriers are subject the national regulations. These regulations, however, 

are virtually identical to rATA 045, although on the whole more liberal. 

This means that rATA 045, in reality governed almost aIl charter traffic, 

directly through resolution 045, indirectly to. a certain extent" t'hrough 

the government regulatlons that were based on 045. 

On the whole, however, the unilateral governMent regulations,were less 

reatrictivé th an the rATA resolution. 

rATA members became ~o disenchanted with tneir own.charter regulation~ 

that they set up non~IATA charter 8ubsidiairies. thus circumventing the re-

16. By 1974, of the 112 tATA member airlines, 40 were entirely state owned, and 23 

more Chan 50% state ownéd, 24 wer~ pr~vatel~ owned and 4 more than 50% 

privately owned. The t1ès between the airlines and the government in the 
latter categories should, however. not be underestimated. , . 

, 

) 
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quirements of 045(17).Limitations applying to IATA members but not to their 
, , 

charter subsidiairies inciude amongst others an exclusion of the IATA 

members from offering split charters on transàtlantic inclusivertour 

chart~rs (18) . 

Di~atisfaction ~ith such divergencies caused the Board ta disapprove 

the resolution in June 1972. In the final disapproval order, it was pointed 

out that these discrepancies resuited in an unfair disadvantage for carriers 

~ in a position to circumvent the more restrictive rATA ruies by the for-

mation of non-member charter subsidiairies. This path was not open to 

US airlines. Secondly, the Board noted that US charter operations had 

been restricted by many foreign governments "solely because the proposed 

operations, which w~uld not'otherwise be considered to be contrary ,to the 

public interest, did not conform ta the IATA requirements"(19). 

The Board further noted that 045 in effect assumed a licensing ro1e, 

which was a matter for governmental determ~nation. 

Since the denunciation of 045, transat1antic affinity charter traffic has 

.peen governed by the _regulations of the countries of origin and destination(20). 

Resolution 045 Is still in operation in :other parts of the world. (21) . 

17. Most of these subsidiairies a.re united in ACCA, the Air Charter Carrier 
Association. See Chapter I • 

18. CAB Order 72-3-112 of 31 March i972. See aIs a note 20. 

19. Order 72-6-91 Of 22 June 1972-at 5. 

20. These regulations allowed scheduled ~orth Atlantic Carriers to carry several 
groupa of 40 persans or more on so-called ~lit charters which 045 forbade. 
Similarly, the maximum of 50.000 members. for the size of any association wil­
lin8 to benefit from charter fares was eliminated, as was the obligation' 
,for such an 4ssoctation to have been in existence for at least two years. 

21~ For. ~n8tance on the hau! from Europe to South Africa, 

• 

, 1 

" 
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Another reason for the CAB's disapproval was the impossibility, in pract~ce, 

to give effect to the ru les to which the organization concerned must 

conform, in order ta pass the affinity test: aims and objectives other 
• 

tRan travel, six montns memberships, no advertising etc These affinity re-

~rictions led ta the proliferation of fictitious organizations, bogus 

aims, pre-dated m~mberships, fplse subscription lists and safely dis-

aS$oclated mlddle-men who did the advertising and sollicitation. 

As a result, the affinity group charter had become an open door to any member 
. 

of the public, looking for a cheap ride and willing to take a little trouble .. '\' 
ta get it. In a numbe~ of instances, groups of passengers were stranded 

, 
because unscrupulous promoters failed ta pay the charter operator(22). 

"It would fill you with pride as a' member of the human race, realizing the 
ingenuity 'of the human mind, because the forms of discounting -the tricks 
and décelts- are of an infinite variety"(23). 

This growing abuse of ~finity charters, t~~ough fare discounting and 
" , 

the illegal sale <).F charter seats, vas the chief impetus for a nuruber of 
l , 

European governments, through ReAC. to calI for the elimination of their 

governmental affinity chp!ter rules(24):0n 1~ October 1972 an agreement was 

A report lndlc~êd that in New York City it wa$ possible to join an orga-
nization retr9actively for a fee of $6,- and thu8 become eligiblr for , 
a charter t,tp. See for more lnteresting examples:J.H. Goldklang.Transatatlantic 
Charter ~R!iCYi A Study in Airline Regulatio~. 28 JALC at 117~118 and 103-104. 

Inte~ with CAB Enfo~cement chief Mr. Gingery in Aviation Daily 28-6-74 at 33: 
/ 

EC~'8 Fifth Intermedlate Session in Paris, ~7-28 November 1972. Doc 9044, 
iaAè/INT.S/5(SP). Those states vere:Austria, trance, Germany, Luxembourg, 
Portugal, Switzerland and the UK. Abstainéd: Belgium, Cyprus, Deru1ark. Sweden. 
Norway; Finland, Ireland and Italy,Against: The Netherlaods. 

Austria originating affinitie$ were discontinued as from 1 April 1975. 
Germany abolished US originating af~inity charters on 31 Dece~ber 1974. The 
Netherlands vill abolish Netherlands originating. affinities sorne time 
in the course of 1975. ECAC/ECO-Il/7-WP/7 of 17-4-74. 
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signed.in Ottawa, between the ECAC states'and Canada, to abolish affinity 

flights between their territories. 

Other countries retained their regulations, among them the US, which de-

cided to maintain affinity flights on the North Atlantic until l November 

1974(25).The US'based its poliey on the reasoning th~t, as long as np 

viable alternative ta the affinity concept was found, the regulations 

governing this concept would remain in force. 

Eve~ aince the denunciation of 045, the CAB has been looking for such 

viable alternatives, by issuing or proposing to issue non affinity charter 

concepts, in the forro of Travel Group Charters(26) Special Event Charters(27) 
i 

t-

and One Stop Inclusive Tour Charters(28). 

Sa far, none of these alternatives has succeeded in rep1acing the affinity 
.-. 

oncept, which has been extremely successfu1 in the US. 

e number of affinity char~er f1ights, operated by US supp1ementa1s in the 

- Europe market rose from 314 in 1963 to 1623 in 1968 (29). 

1973, approximate1y 21.000 affinity charters were operated by US carriers, .. 

\ 
,. 

of which 6.000 domestically; The affinity type autborization continues to ~ 

25. 

~e the mainetay of the US charter market, representing about 80% of the 

9 Re1ease 73-110 of 22 June 1973. The European States that abo1ished 
nity concept decided ta accept this category of flight from the 

J that date. 

26. 14 CFa Part 372a, 37 Fed. Reg. 20674 of 3 Oetober 1972. 

27. Noti~ ~ P~2POSal ta Adopt Pert 369, Special Bvent Chartérs, issued 
18 June 1974. 

28. Notice of Proposa1 to Adopt Part 378a, One Stop Inclusive Tour Charters, 
issued 30 October 1974. , 

29. Charter Travel and Economie Opportunity, CAB, Washington D.C.June 1969 • 
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supp1ementa1 carriers' charter programs(30). 

The CAB proposaI to e1iminate affinity charters came"tJerefore, under 

heavy attack from esp~cia11y the supp1emental industry. "The CAB proposaI 

to e1iminate affinity charters tkreatens to diminish the availability 

of low-cost àir transportation to American consumers"(3l). The CAB then 

proposed to ex.tend the elimination date until 31 Mar:ch 1975 (32). Thereupon 

it received more comments than on any other propos al it had made. More than 

12 consumer groups, joined NACA in attempting to continue the affinity charters. 

Nineteen tour operators agreed ta take a strong stance against elimination 
, . 

as did the major schedu1ed airlines, with the exception of PanAm. , ' 
IACA said: "Now there is no realis tic -alternative available in the US, 

because TGCs even coup1ed with one stop ITCs and SECs will not satisfy 

the needs of the public". 

NACA said the eliml~ation proposaI was dlsastrous '~ecause the charter market 

cannot be accomodated by exis,ting or ~roposed charter rules". It said the 
.. \ 

Dba~d needa additional charter modes rather-than substitute charter rules. 

If-, the Board would eatablish a viable ~ne-stop Inclusive Tour Charter_and 

would adopt realistic advance booking type 'regulations, then affinity 

charters would gradually diminish in importance and could be eliminated. 

In the be&inning of 1975, the Board said it would ailow the saIè of affinity 
1 

, " 

charters at 1e8st through 1975, and wouid need mOFe time to conaider the 

c01lll8nts i t had rece:l vedconcerning the termina tion • 

. ,30. LeÙer from Ed Ddscoll, president of NACA -to Robert Timm. thel1 cnairman 
of the CAB, dated 30 September 1914-

31. Idem. 

32. Aviation Daily. 4-11-7'4 at 10, i8SU~ simu1taneously with the OTC proposaI, 
aee Dota 28. / .. 

Il' 
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• Ac ting ,CAB chai rman 0' Me1ia cOIl'lllent;ed that "i t has never been the in ten tian 

of the Board to terminate affinity charters despite their problems of 

discrimination and enforceabi1itl' unti1 one or more adequate substitute 

forms of charters have been authorized\33). 

. 
True, the Board should not e1iminate affinities unti1 a viable alternative 

is developed, but ultimate1y it will have to eliminate the affinity concept, 
\ 

because the concept ia still of a discriminatory nature lolhere it on1y 

allow9 members of an association, be it the Knights of Columbus, the Masonic , 

Orders or B'nai B'rith, t~ par~ake in a charter. Apart from this aspect, there 

are the problems of enforceability of the regulations. 

1 '''~ 
In )-e.ars 

""-
pas t, i t were mainly the bucket sh2Ps opera to:rs, S elling phony 

affinity' 'tiçkets to the public, then c10sing thèir doors and 1eaving 
~ 

travelers st~anàed, who caused the problems. -- ,--------------~~-------
Most of th~se buc~etshops have been eliminated through extensive CAB 

, 
enforcemetit. The",\linge~ing problems concern the difficulties,operators and 

carriers encounter'in adhering to the 1etter of the CAB affinity regulations. 

Few, if any charter fUghts are operated ln complete ,accord with CAB ru1es, 

bec8uae of th~ amb1gu1ty and complexity of these ,rules(34). 

/ 
Basically. the regulations require that a club fficia1 who wants to , 
arrange an affin1.ty flight for h~,9 charterwo hy organlzation, contract 

with a c.rrier fo~ an airplane. To comply ith the rules, the club offlcial 

nfUSt approach acarrler to obtain a bid for the flight. The airline then sub-

33. Aviation Da11y:8-11-74 at 90; 18-11-74 at 93; 17-12-14 at 252; 20-l2~ 
at 273; 1~~12-74 at 32? and 3-1-75 at 17. 

- " 
34. T~v~l ~kly. 16 September 1914 At 1. 

Î 
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mits a bid(35). ~efore the official can soliclt members of the orsanfzation 

he must.sign a cbntract for the plane of say $25,OOO,=.Uncter CAB regulations • • 

he can not solieit the mSfbers u?til this flnaneia! eommitment i6 ma~e. 

He .must a1so advise club members that the eost of the trip may vary from 

$250,- if one htindred memhers sign up, to $25.000,= if on1y one signs up. 

, 
Need1ess to say, it does not work this way. ~ffinity firms have come into 

.. 
existence which reserve planes on a,baek-to-back haslSi they approaeh 

travel agents who have aecess to eharterworthy organizations and offer 

them an air package at what amounts to a guaranteed priee. An afflnity firm 

that operates in this manner, however, i9 ~n violation of the CAB regulations. 

Ooly the ch<irtering organization and the carrier can"put together an affinity 

movement and if there are empty. seat~ on the plane, the passenger and not 

the tour operator is required to pay for them. 
e 

'0 > 

It ia often diffieult to know,for the. carrier, if the organizaèion he carries 

i8 charterworthy. The simplest way to fInd out ~.,auld be to ask the CAB, hut 

that do es not'always solve the problem. Aécording to Travel Weekly Magazin~, a 

typical Board r.esponee ta such a query from an airline is "Carry them and , 
we"ll tell you. If -we find they weren' t charterworthy, we' Il ci te you for 

violations" (36) . 

In lune 1974, the CAB went to court in an att~mpt to prevent 33 ~rave1 

pramotars and.or8anizatfons from oper'ting hundreds ofo il1egal affinity. cha~t~rs. 
r;t , 

" 

35. The air1ine then mQstly includes an al10wance for ferry mileage on each side 
of the trip. This t unless of course it happens to have planes position~d 
proper1y for ,both legs of the triy, a highly unlikely aBsumption.' . 

36. Travel Week1y, 16 ~eptember 1974 at 77. 
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The Board a11eged that the operators, acting bath as who1esalers and retailers, 

solici ted 'the general public for so-called affinity flights, sold tickets 

at fixed priees and issued phony membership cards(37) , 

The Board held the tour organizers responsible for not checking the charter­

/' 
worthiness 'of the group,. while unde( Board regulations~ it is the responsi­

r 

bility' Qf the di re etai r carrier. tha t is the ~i r line! tLns u ce tha t 

itS' affinity clients are charterworthy, This regulatio( was heavily criticized 

during the court proced~res"The supplemental airlines argued that this 

appr'oach was u~alist.ic, sinee tour opèrators are responsible for puttine 

the groups on the plane. They pointed out that the CAB rules should be 

ehanged ta make agents and wholesalers aeeountable, and not the direct air 

carriers, who ale not in a position to check the char.-!:!-rworthines~ of the 

groups they carry. 

NACA, representing its member~, prqposed that the Board classify affinity 

operators as independent principals, that ia, indirect air carlriers, rather 

than as agents of the airllnes, making them accountable to the Board for 

the legal1ty of affinity movements(38). 

1 A similar procedure 1s followed f.or Tacs. ITCs and Study Group Charters. ' 

where the Board views the intennediary agent not as a mere instrument or 

\,' 
agent of t~e airline, but as an indirect air carrier, who 15 subjec~ to ., 
the re8ulati~s of the BO$rd, 

" For" affini ty f.l;.g~ however, which in' the US are much more-numero~s than 

ITes 'or Tecs, the Boa~_ apparently -prefers t9 osee t~e. cOlDpliance \respoQi,bi11 ty 
"-

" 

" .~ "-
, J7. -ir.vel Wee.kly; 1 July.1974 at 1. ", 

\. 
38. Aviation Daily. 19 June' 1974 at 275. \ _", 
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, , 

vested in severai dozen airlines rather than in several hundred operators 
, / 

acting as indirect air carriers. Despite the support of NACA' a~d the domestic 

trunklines, the Board is not likely to adopt a rule that wou la relieve the 

carriers of the dut y of policing affinity groups. 

In the sam8J~ase, the tour operators also argued in favor of fixed, rattteT 

than pro rata.pr:~es fO~inities. While the sUQplemental carrièrs wer-e 

silent on thB't issue, the scheduled airlines argued vigorously against 

it, claiming that fixed priees would tend to make tbe charters undistinguish-

able from individually ticketed services. 

The case ended wi'th an injunction against six charter organizers(39) 

requ1ring them to emphasize in their advert1sing that their flights are only 

for bona !ide groups, that the cos t of the trips may vary on a pro rata 

baâis and that the peop~e and firms arranging the charters have complied 

with CAB regulations. 

-
Such problems with the enforceability of CAB regulations, as were brought 

to the fore in this case, ~ill always remain to exist ~f the rules stay. the 

!!ame. 

What .the Board. cfll do, is change th~1rules and bring them in a- batter acc'brd 

vith the Betual situation, by allowing an affinity firm to charter the 
1> 

airplane and to offer a. trip for a fixéd p-riee instead of on ~ pro rata 

basis. Such a solution tould, however, be unacc~ptable to scheduled airlines. 
G 

.. 

, . 

_ - 39. The other tour organizers were dropped from the "case because t~ey individually 
agreed to abide by the CAB regulations: Trave! Weekly, lo'Oetober 1974. 

o 

.. 

• 
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1 • ~ They wou Id argue that suc a procedure would carry too much resemblance 

/// , to individually ticketed serv'ices, for which 'they are re~ponstble. 

e 

',' 

\ 

Justlfiably 50, because in those circumstances, nothing would be left of 

.::.::.l:I=.=::;.:::.=.::;:-=..::......::.:.:-=~:.:::..::.::::~= charte rs a 

plant, the princip1e tn which the aff1nit~ concept ls based. 

drherefore, the on1y fOg!~l vay out, would se ... a cO"!J!lete aboli.hmen. 

of the aff1nit idea, as s60n as a proper alternative has been worked out 

and tested enough period of,say, two years. 
. . 

After aIl, ls a dàted one; it i8 ~omethirtg from the 
~~~~~~~~~~~~~~~~ 

pasto At the time he regulations were ~sued, affinity trave1 ~as virtual1y 
, "" 

~--~ , 

the only way, a1th ugh still a discriminatory ~e, to travel cheaply. It 
\ 

differed completelyi, from the scheduled service system, ln that aecess was 
\ 

limited. 

New that other roeans of low-cost air transportation have been ~oncerved, 

means that allow anYbodY to ~e advantage of them,_ these new concepts , '. 
should be developed. Vltimately ,~hey should replaee the aff1n1tY,concept. 

,.' 
o 

\ . 

, 
'" 

j • 
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Paragraph 2 Advance Booking Charters. 

The first concept tnàt was conceived to rePlace affinity charters was, 

the Advancf! Booking idea. I~ was designed to bring t~ economics of full 

planeload charter travel to any member o'f the public who is wi11ing and \-C 

able to mak~ his tr~el arrangements weIl' i~ ad vance'. The idea can therefore 
,t 

be described as non-discrimina tory , as op~sed to the affini ty concept. 

, 
\ 

relative simplicity of the advance booking regulations also'reduces 

to a substantial degree any problems of enforceability.The advance listing 

of passengers on these flights, greatly simplifies the enforcement task and 

ai,rlines have greatler assurance that their flights will not be cancelled 

( by th, ,nforceme",t authoriti,:"ô such canceUations Hill do occur 

qui te regularly vith respect to affini ty charter f1i~hts. 

The advance booking princip les vere developed both in North America aod 

in Europe. The!!!. was the first to come with the idea of an advance booking 
... 

system, as 1 a replacement of the affinity concept. They called it Advance 

Booking Charters(ABCs). 

--j 

On the European coptinent similar rule9'._wer~ consldered under the hame of '-. 
, Exc:ura1o~ Travel Gg,&I;çers ~ : These were not further dev~loped .. 

ri ..... ' 1 , 

In the US, this new class of .non~~ff1n1ty -tnarters was called T'ravel 

Groue Charters. 

.' 

_ ••••••••••• 7.-_________ Ml!!I!Il;!IIIIa:as_i2LZ_lJIIIill ___ ==_.~jlll!""i ..... ,.;....; J 

t, 
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The original US and UK rules diff ered in sorne important aspects. 

** The US regula~ions (l) required an advance booking per.iod or90 days, \.,hile 

the UK rules required booking 3 months prior ta planned departure. 

** According ta US provisions, the passenger was required to pay 25% of 

the total priee of the trip at lea'st 90 days prior ta flight departure. 

, 186% of the priee of the trip had to be paid 60 days befor'e departure. These 

accounts were not refundable, exeept in cases of force majeur such as illness 

or death of the participant.The UK regulations did not require1any deposit. 

~* The two countries adopted the same rule as to the deposit of the ~ list 

of participants: ,the carrier must deposit such~st with the administration 

three months before the flight dep-arture date. Nod~ication o~ th'is main, 

list~ that 18 the replacement of passengers on the main list who have 

cancelled their trip, could affect a maximilID of '20% of passengers .on the 

main lis t, according the us rules. Only passengers on the stand-by lis t 

l>could be accepted as replacements. Accordfng to the UK regulations, 5uch 

1 

changes could not affect more than '10% of passengers ~on the main lis t. 

it* The UK rules allowed the carrier to market ARCs directly to the public, 

at fixed priees. TGCs, according to the US rules, cà~ld be markcted 
f 

on1y through independent' orgp.nizers, st pro, rata priees. 

The legality of the action of the us CAB, in issuing these TGC ru1es was 

diaputed in Saturn v. CAB (2). It was found tHat the Board acted within 

the SCQpe of. its authority and !las neither arbitrary. unreasonable .nor 

1. 14 en. 3728. 

2. '~aturn A1.rways· Ine:., versus CAB. US court of Appeal.s. District of Columbie 
11 July 1971. 'Î2 Avi. 17.986. 

, 
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cairicious ih the promulgation of ~he TGC regulations. The judge stre~sed 

two items that had particularly influenced him: 
c 

"Flrst,_ the test we must apply i'5 result-oriented. one cannot 
really know hOI'; the public will react and MW the TGCs will affect 
scheduled travel until they are tested in the crucible of the 
tnarketpl*e •.•.• Seconlily, the consis tent Lamentations and pre<1ic tians 
o~ doom by diversion raised by the scheduled ~arriers in the past 
ha~9roved ..... to be considerably overstated. The actions by the 
Balard in this area have provided for steady growth in bot~ the 
scheduled and supplemental markets". ;, 

Di~ussions among the European, countries, members of ECAC and with the 

aviation authorities of Canada ta come to a mutual understanding on the 

matter of advance booking charters were set in motion in 1971. These di8-

eussions cu1mlnated in Detober 1972. just after the announcement of the , 

new class of experimental ~on-affinity charters by the US and t~ UK, vith:,., .... 
the signing of the Ottawa Dec1aration(3), which outlined the basic con-

ditions for introduèing advance booking charters. 

While not a treaty or an executive agreement, the Declaration provides a 

à!nerally agreed framework which permits a11 North Âtlantic 'states to-

establish substantially similar rules with respect to the new c1ass of charter. 

the Declaration points out that 

--thÈ! "new charter category should be .premised on a eommitment to hire an 
, l' 

ent~~ alrFraft on behalf .of one or several groups or at least 40 persans, 

at least 90 d~r8 in advance of the c~encement of the trip. 

-~~travelers on èuch trips should be identified at least 90 daya before 

·the flight, in that their name8 must appeu on a passeneer 1ist, the main lis,t. 

3. Declaration of ABreed Princ1ples'for North Atlantic Charter Flights. 
Ottawa, 19-21 October 1972. Deparbment oi State Press Release No 296 of 
1 J~ecember 1972. 
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J 

At that date, the list containing the names of the participants, plus a 

list ~lning those of a reasonable number of stand-by group 

should be ~ubq1itted to,- the appropriat\' authorities. 

participants 

---between the 90th and 30th day before commencement, stand-by participants 

.may be transfÈT~~ to the mainlist, Pfovided that the number of transfers 

does not exceed 20% 2f, the total number of passengers on the main list of 

pro rata-yriced flights aS they are operated in the United States and Canada, 

or 15% of the total number of ~eats contracted for on anothèr hasis. 

The f~ct that the UK regulations vere based only ort an 'advance bookin.a. 

while those of the US and Canada inc luded an advance paynl.ent', explains 

this difference in percentage. 
, 

In the latter case, where the prospective passenger pays a 25% non refundable 

deposit. the passenger is supposed to be ~r~,committed ta travel than 
" 

when he has not paid any deposit, and therefore a greater flexibility 

of replacement could be allowed. 

--members of the partlcipat,ing gr~p sheuld' depart and return together 
,"'-

ahd a minimum 9~y of 14 days in the sUIIIIII8r and 10 days in the ~nter 

s~eon shouLd be lBquired. 

r <i -charter priees should be re1ated to the aCJ:ual cast of operation. 

\' 
The Declaration eomprom1sed,the differences be~eep the regulatloos as .. 
they were established by the US and Great Britain. 

>" 
The Dec~rationv.s accepted by Canada 804 the U~ a~d py the European states 

iri a plenary, session of BCACe,.). During this ECAC session the' Declaration, 

vas approved - although not conv1ncingly by a majority of the member 
"" 

4. F1fth Intermed1ate session, Paris 27-28 Novemher 1972. 
Doc. 9044,ECAC/INT.S/5(SP). 

" 1 
1 
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states(5). Most of the countries that abstained tram voting or voted 

against, did so, because they thought it would be difficult ta foresee 

the consequences as te the relations between scheduled and charter 

operations. This, despite the built-in anti-diversion device in the Declara-

tian. (6) . 

The UK ABC regulations became effective l April '1.973 (7), simultaneously 

with those of the ECAC member states that ac~\Pted them. 

The US TGe regulations came in ta effect 27 Se~tember 1972, for an experi­

mental peri..od through- 31 Decembe.r 1975. Canlida','s ABC rules_ became tifecti.ye 

29 December 1972. 

The differe.nces betw~ the ABC re.gulations ot the ECA,C countri~ and Canada 

that were based on the orf.ginal \1K. rules on the one. hand, and -the US 
, 

TGC rules on the other band, can be expla1ned by tha fact that the US de~ 

veloped its TGe concept independently, without consultation of the other 

states. The US CAB did not parti.cipa~e in the meetings vith Canada and the 

ECAC meœber s~ates. MOst of the provi:tons governing the trave1 group charters 

were. however. adopted within the Ottawa Declaration as a result of the nego-

tiations of the US Department of State during the final meeting st Ottawa. 

5. 14 states approved:Austria, Belgium, Cyp~s. Finland, France, Germany, 
Ireland, Luxembou~g, the Netherl~~s~~itzerland, Portugal, United Kingdome, 
Greece and Spain. One Against: Italy and three abstained: Denmark, Sweden 
and Norvay. ' 

~aaraPh 8 of the Declaration: The impact of the new ~harter category on 
abillty of scheauled carriers to continue adequate on~demand services and 

"< economieally viable operations. as well a8 the succeSs of the new category 
in meeting the de.lres of the traveling public, should be caref~11y observed 
by the gove1!'nments. 'to thia end t there should be agreement on couunon 
stati.tical techniques and exchang8 of data. 

7. They were first relaased on 12 July 1972. originally they were lssued for 
a trial period of a year lasting until 1 April 1974. 

J 



,_.~.-=':"_~._-: .. ". -~: .. f ., . a; *""PZ4_ Jt. _ ...... t'·j_or~ ~_ ... __ """",._ ., _ 

152 

The differences are also due ta the légal necessity in the US that the CAB 

distinguish between individually tickete,d services and group trave1 on 

.charters: this légal circumstance expL:dns two of the most pragmatic di.f-

ferences between the original regulations governing E~ropea~ ABCs and US TGCb. 

Ac,:ording to TGC regulations, the cast of the ~harter must be prorated 
l 

among the partic~pants(8), while the European ABC rules allow fixed rates(9): 

the ABC regulations require the air carrier to file the individual ABC 

priees to he paià by each participant, not later than 120 days before the 

flight. In practice this dissimilarity can have quite different consequences. 

For instance when a travel organizer charters an airplane for $10.000,= 

and this airplane ean carry 100 passengers. the' priee of the ticket, ac-

cord'ing to ABC regulations ia fixed~, e.g. at $100,= per person. When the 

plane 18 only filled for 60%, the trave! organizer will only collect $6,000,=. 

lt is this travel organizer who hears the risk. (10) 

8. Part 372a.lO(g):the total coet to each participant sball be. the sum of the 
pro rata cost 0 f air transportation, the service charge of the charter or~ 
gauizer and the charge for land accomodationB, if any. 

-
9. See Doc. 9044 ECAC/INT.S/S(SP) at 13. Annex 1(D). The air carrier sball file 

the individual ABC priees to be paid by each particirant either (1) not later 
than 120 days before the flight. •• orOn .~' • ...at the time when the post-flight 
list ls filed. The Dutch regulatipds provide the following:(d) he fore the 
beginning of each travel 8èaSon,1.e. before 1 April or l November, as the case 
may be, and not lees than 120 days before the first of a series of flights, 
the air carrier concerned sha11 submit ~o the Director General of Civil Avl­
ât1on, partlculars of (i) the minimum charter rate or rates which it in tends 
to charge for a flight o.r flights during a specifie perlod (11) the minimum 
priee to be pa1d by each participant in the flighte referred ta in (i) for­
the air transport a1~ne •••• lf no objection has been raised ta the rates 
and prlees within 30 days of their submission •••• these rates and priees may 
he considered as having b~en approved. Nr. JurJL 21516, 27 March 1973. 
AIP Netherlands FAL-I-3-6 article 4(d). ,0 

10. Usually the rates will be fixed at a slightly higher lever ta allow the travel 
organlzer to make profit. 

1 
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According to TGC regulations, where the cost of the charter 18 prorated 

among the participants, it is the travele~ who bears this ~isk: when there 

is a loadfactor of only 60%, the çosJ.: of' $10.000,= will have to be shared 

by the participants present. The fare in that case would amount to $166,= 

a person, instead of $lOO,a. Therefor~, to protect the passenger from 

such hardships, the CAB issued the rule that at least 80% of the airplane 

must be filled, otherwise the flight shall be cance1led.(II). The minimum 

fare a TGC participant can pay in this case is therefore $100,=; the maxi-
. 
mum $125,-. There' i8 no finalty to the rates cherged until as late as f1ying 

• time. 

Advertisements must include a maximum and minimum fare. Passengers pay the 

full maximum fare 60 days in advance. If there are no cancellations after 

.that time, that cannot be filled up with passengers from the stand-by 

list, the minimum fare becomes effective, but if up ta 20% of the passengers~ 

on the main list do cancel,~en the maximum fare holds.lf more than 20% 

do 80, the flight must be cancelled altogether. 

The complexity of these TGC rules waa reason enough for Washington lawyer 

H.S. Boros, to vrite a letter to" the CAR. Any resemblance between the deal 

Boros, the h~adt~aster, offers the CAB, and TGC regulations i8 intentional: 

'~e B&G Toaster Company is making this introductory offer to 
only five aelected custbmers. You may procure the enclosed toaster 
for $9.99. However, ShOULd the anticipated response to this 
fall short of expectations. we may be compelled to charge as much 
as- $14.99. A~ternatively, should our firm's cuStomers be un­
villing ta pay $14.99, please understand that we will be required 
to seizé aU toasters previously sold. Moreover" should any' -

, toaster be used without the customer first having paid the 
appropr1ate priee, which may range from anywhere between $9.99 and 
$14.99 (you will be notified of the exact priee before you in tend 

Ir 

11. Part 3724.26 

.. 

• 
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ta use the toaster) we are required by the Fe~eral Toaster Re­
gulatory Board, ta bring suit for the diffet;ence"(12). 

The other major difference 'was that atcording ta the original UK rules 

ABes could be marketed directly to the public. Tees can be'marketed ex-

cluslvely by 1ndependent charter organizers. The CAB's reasons for requiring 

an idependent organizer 15 simple. It i5 a further mechanism for separating 

the supplemental carrier fram the marketing of individual tiFkets to the 

" general public. 

The main drawback of the tGC rules 15 the uncertainty they create for the 

passenger, in tpat prospective travelers will not know the exact amount 

that is due for the trip until as late as flying time, and that they Cannat 

be 100% certain that the flight will actually depart. 

This uncertainty 19 one of the reasons why TGe operations so far. have not 

bean very successful. Few~r than 50.000 passengers were fiowa on TGe 

''f1ights in 1973. This contrasts wlth the most conservative of forecasts 

calling fo~ 200.000 TGe passengers that year(13). On the,other band it ls . 
som~t1me8 thought that the failure ta gain widespread p~llc acceptance of 

TGCs i8 not caused by any undue restrictivenes$ of the rules but ~~ther the .' 

"eue" vith which alUnit y charters may be operated(14)., ,/' 

The ~erican Society of Travel Agents(ASTA) argued that TGCe made a poor .. 
• hoving partIy because th~re was no built-in incentive for retailers ta pro-

.~ 

mote and sell when commission 1eveis were left ta th~discretion of individusl 

chaFter operators(15) 

1 
12. Letter publi.hed in Travel Week1y, 8 July,1974. 

13. AWST 28 Jan. 1914 at 20. Only 1.5% of traD$at1antic char~ were carrled on 
TGC8:Aviatioù :»,11y 3~12-74 at 169. 

14. Commenta by the US trudc1.inea in Aviation .Iraily 9-S-74-at S3. 
-T 

/ 
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European and Canadian ABCs have been very suecessful,~especially on the 

UK - Canada run, where they completely replaced affinity charters. Passengers 
1 

paya fiAed priee here and are assured in advance t~at thetr flight will 

operate, sven if aIl seats are not,sold, because the organizer assumes 

thp risk of any unsold seats. 

, , 
The original ABC provisions that no depo~it would have ta be made 90 

i 

, r 
days in advance, but only an advancé booking, and.that the carriers eould 

'\';l; -market their .ABes directly ta the public, were altered pursuaht to an 

.-

ECAC recommendatlon(16), which encoura~ the member states ta' take aIl 
, 

me~sures necessary to assUre that thé participaits on the main list make a . 
25% deposit, at the latest 90 days before departure, refundable only in case 

1 

of replacement of a participant on the main list by a participant on the 
f 

s-t:and-b)". List, ~Îld that seats aboard the airplane are "the object of a contract 

between one or several travel organizers and the air carrier". 

Most or the member statès implemented thes~ recommendations. Aécordingly, 

the present UK rules provide that 

IIseats ahall not be occupied on the flight unl'ess they have been 
sold by the operator to a travè1 organiser and made available by 
that travel o1gan{s~r to the passeng~r"(l7). 

The regulations of the Netherlands provide tha't~-J 

"at l,ut 90 days before the joumey, the participants tItIltered 
on th~ main list •••• 8ha11 have made a deposit of 25% of the air 

, transport priee;' the depos1t abal1 he refunded if the participant 
concerned is replaced by a participant entered on the waiting 
li8t"(18) • 

15. ASTA had called for a 11% commission, which lt did not get,A.D.22-8-74 st 47. 

16. Doc 9044 ECAC tNT.S/5(SP) at 8-12. 

17. Civil Aviation Authority Official Record, Series l, Amendment 30, Schedule,5 
Article 1(1). ' 

) '1 

18. AIP Ntherlands rAL-1-3-8 arti.J:le 4(k). 
'-

• 1 
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By i April 1973 aU tpe ECAC member states. with the" excepti~ of the Scandi-
\ / 

navian countries and Italy! authorized ABC flïghts originating in their 

territory . 

In January 1973, ;he CAB made knoWn that it could not accept ~C flights 

ftom o~her countries un1ess prior intergo~er~enta1 agreement had been 

1 • 

teached on the basis that each country would accept traffic originating in 
" c' , 

the other country under the rules of the country of origin. 

This represented a going back oIt the, bttawa Declaration, to whi.ch_ the US 

had subscribed. The -Declaration p'j.,~Vid~d that "charter flights sMuid not 
. , 

be interrupted by the states of dest.ination". Not;leth.eless, a number of 

EuI'ôpean states négotiated and signed 'Memoranda of Undé:rstttRdins with the. 
,,) , ~ 

.., US broadly on the hasis proposed(l91. These 1iemoranda W*.re not concluded 

unt1-1 March 1973. The effect of this vas that the industry and the. public 

were kept in a state of uncertainty until a vift:y late stage. As 8 result 
'- . 

ABC-traffic to the US has been on a much smaller scale than had D~~ hoped(20) 

. Traffic frOm the US to Europe under US TGC l'lùes has been virtually non 

eds-tent. 

~n Sptember 1973" the CAB proposed ,& role whiéh woul~US and foreign 

ai~llnè$ to operate fore~n originat ABCs organized in compliance 

\ 
wlth the r~les of the country of origin provided tqat (i) there 18 ln effect 

, \c - ') 
b~tween the .\un~ry of ori8in and' the US a formaI _ a~reement concerning the 

cbarterwor~ne8s orsuc~ operations, and (il) tha~ tHese foreign rules 

contain certain minimum restrictians similar, but not identical to those 

" i~. See for these Memoranda of VOderstanding Chapter III, paragraph 2. 

2e. See Civil Avi.tion Authori'ty, Annual Report and Accounts 72}73 at 25. 
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in the CAB TGC rules(2l). In March 1974 the rule was adopted without 

any modifications(22). 

Beginning of January 1974, the CAB authoriz~d new tariff regulations, de-

signed to make "I:GCs l'Jlore attractire to air carrie,rs, by enabling passenzeRJ-

"to assume a portion of the ris~~";. i t authorized air carriers to meet spiral lng 

fuel and operating costs by incr~asing prices after c~rter contracts had 

been signed. Previously, the minimum ,and maximum pro rata air fares were based 

on laadfactars with the mi~~um fare representing a full load. If the TGC 

was not booked comp1e{ely, the pro rata price was allowed to climb a maximum' 
• 

of 20%. After this authorization the fares could climb by 20% but were not 

restricted ta the loadfactor basis. The CAB commented: 

Il 

·~e fear that our rGC experiment c~u1d be serious1y impeded, unless 
the TGe rule is amended to provide some needed flexibility. Otherwise 

21. CAB press Rlease 73-170 of 7 feptember 1973. SPDR-33 adopted March 1974 as 
.. 

Part 372a.60: In order for a foreign country rules to be considered substantially 
siud.iar to the TGC regulations they would have "ta include the following re­
strictions and conditions: 
~e par~cipants in each ABC/TGC group must tr~vel together on both 
the inbound and outbound portions of the trip • 
• ~Each contract must cover at 1east 40 seats. ~ 
ji~e main 1ist of pa8sengers must be filed with the autho~ities 90 
days before depat:ture. 
IIIP0r European Ales where the cost i8 not prorated, the'n~er of standby's 
cannot be greater than the number of seats contracted for; if the cost is 
prorated, as with TGCs and Canadian ABCs. then the number of standbys Oartfiot • axceed 3 times the number of.., participants. 
~~~n the case of prorated charters, s ndbys may be substituted at any time 
prlor ta the fllght departure; no more t an 20% of the participants may .be 
persons whose names were inc1uded on the tandby list.If the cast 18 not' 
prorated, etandbys may Rot be substituted for participants'within 30 days 
prior ta the fligjt, and no mor~ than 15 of the number of seats contracted 
for ~ay be sold ta persons whose names w re on the standby 11st. 
IUIf the cost 19 prorated, TGC/AB.Cr, oups may be, commingled with other cate­
gories of charter traffic{which are a1so prorated) but if the cast fs not 
prorated, commingling is not permitted. ' ',-

,..;. 
22. CAB Press Rleaee ~-61 Of 19 March 1974. \ <--. \ 
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carriérs will be campletely shied away from TGCs .••. Thêy will under-
standably be relue tant to commit themselves to perform charter 
flights at a priee unalteraq!y flixed man y months in advance"(23). 

-. -~ 
~ 

In November 1973, the~UK Civil Aviation Autharity (CAA), in conjunction with 

Canàdian and Carribean autharities, eut from 90 ro--6.0 . .-days th~ period of ad­

vanc~ fi1i~ 'of Hight details and <'advance pa~ments(24) The ECAC member 

states which autharized ABC f1ights, adopted this provision with the exception 
/ 

of Finland and Spin. The latter cqtintry, however, is intending ta reduce 
; 

the advance fi1ing period to 60 /aYS(2S) • 

~rc/ 1974, as it 

/ 

issued proposed changes in the The CAB, fol1owed suit in 

TGC rules whieh would: 

---Reduce the advance purchale time from 90 ta 60 days; 

---Allowa TGC to be ~11ed fith only 90% of the.seats contracted for, 

ins tead of the full, 100%; / .. 
. .... / 

---Eliminate the stand-by/liet and 

---AlI"" 15% of the cantlacted s.ats ta be assillned up ta _ers 0(, the 

jenera1 publ;f until as ~as f1ying time. 
} <--

.The proposaI was recei ed wit6 mi~~ The main reature of the pro­

posaI was • that TGC, p ssengers would be al1owe~ll their seats. 
<:::::::: 

to the,8ener!l ~u~Aic to the date of departure; 15% o~ th~~~at~ cou1d 

be re$oid ~() t~ pubi Ct through l:he ~ravel organize/. Fo~er rUle~d 
20% of the seats ,to e resold ta passengers wh~~:é/ names appeared on a stand'b;--- ~ -.... 

\ 

23. Aviation Dai1y of 10-1-74 at 51-

24. Aviation Dal1y 29-11-73 at 157. 

25~CJECO~IIJ7 at 3 of 17-4-74. 
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The maiIl objection ta the p~oposal 'was. that it would eli.~~'te the advancc 

purchase requirement for 15% of the seats. 
;# 

British Airw.a~s rencted by saying that the advance purchase requirement "is 

not only the central feature of the TGe exp-eriment, but it also breaks 
, " 

~ 

giversion for scheduled services. If ... the Board finds it capnot live 

with TGes except by opening them for s'Ale ta the public without the advance 

purchase requireme(lt, then it is time to close tbe book on the TGC ex-

peritllent as a failure" (26} . 

~CAC was"deeply concerned with the proposaI" and descrihed it as "contrary 

to the terms and the spirit of the OTtawa. Declaration". (27). 

NACA, however, supported the rule changes, but said "more basic revisions 

. 
in the regulations are required if TGes are ever to beèome a viable form 

of charter service". NACA sa:ld the rules shotild permit charter organizers 

to market TGCs at a fixed priee rather than at a pro rata ll1u.re, tour 

opera~ors' should assume the risk of unsol(} seats, the advanc:e fi1ing requirement 
< 

shouid be reduced to 4S days and seats not: sold by that date should be able 

to be sold thereafter (28) . 

Under a "wait and see" approach', the Board rejected the proposaIs. It°favored a 

'~radud,i. step-by-step" ,approach" in fashioning suitable charter rules. 

"Consistent ~ith that approach we shaii st th1s ~ime relax only those restriction 

26. Aviation Oa~ly ,of ~2-5-Ù+ st 124. llritish Airways ~as backed by KLM. Aerlinte. 
SAS and Iberi • The latter commented witb-ardor:to l1bera1ize TGCs 1s to . 
court econo c dtsaster fôr the scheduled route carriers. BA commented further 
that ticke lJlay be purchssed/ori,g:trially forl ,resale : There Is nothlng to sto(l 
an entrep rn ur wishing tOfad~rn cut-rat,E!f airline tickets from purchasing 
15% of a-Ir for r,csa1e) B ifS. there 18 no requirement that the ticket 
be reso1d t the TGC pr~ce 1 • 

\ 1 /' ,,' ~ 
27> Telegram. ~Ant. by Victot v,res! presideht of E~AC to the CAB od 26-4':"74. 

! "Avia.ti.~~ t~9-5~7~ at 53. 
~~~~-~-
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which we believe have rendered TGCs vi):'tually urunark.e.tab1e.(29}., 

On 13 Au~ust 1974, the Board apopted the t'ules it had prop'osed without 

mOdificat~n and als.Q explaine,d why it permitted this limited right of as~ig­
tlIIJImt to m~mbers of the general public: TGC participants. accordirlg".to the 

:7,. _ .. ~ 

Board must be allowed some opportunity to he relieved from total forfeiture 

of their charter payments by the availabili ty of a limitèd rtght of assignment, 

and sinee stand-by lists have not effectivley served that purpose, limited 
"-

assi,gnments to the geaeial public should be tried. The Ifoard rejected the 

argument that sueh a rlght would ~timulate speculators to participate in TGCSl 

noting that the rule& do not permit_as~ts to b!! made for profit(30). 

The rules may not permit profitmaking, but still the rules will not be 

able to prevent sueh profitrnaking in reality. 

. 
~t i6 dlffieult to see why the ~oard dècided upQn, this ''Public assignment" 

, . /, \ / 

rule where sueh 18 not necessary at aIl. ./// 
./ 

./ 

The arg~ent that It enhanc~s th~litY does not hold, for European 

ABCs far~ very ~el1 W'ihtou~ a regulation. What would really 'enhanee 

. the marketabllity of TGCs, Is a fixed priee rule eombined with a guarantee 

~t the charter f11ght vi11 dopart. The 1ack of such regu1.tions ia the 

/; major cause why TGCs have been a complete failure sa far. If the Board feels 

\, 

-that participants should "be relieved from total forfeiture" of their' payments, 

i t should no t is sue a rule .:w:!:h:.::i::.:e::h:...::i:.::::s:....:i:.:.n~d:;:e:..:f;.::i~an=c:.:e::.-..;::o:.:f:....::a:....tp;,:r:.:i:,::;n;;:e::.::i:.tp:.:l:,::e;.,., :.:i:.:t:....:::s:.:::u:.:::b~s-:.::c:.!r:.:l:..:::b:.:::e:.:::.d 
., 

to,t.e. ad"anee- c01III1itment. It could very well Und a solution which does 

not violate this idea, for example by inflieting a less stiff penalty on , 

JO. CAB Press Release/;14-l75 of 13-8-74 at 2. 

< 
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withdtawal. To this purpose it could require only a lOi. non-refundable deposit 

as the Canadian tegulations do (31), or viden the possib~lities whcre a 

refund, partial or whole, rnqY be obtained. 

At first glance it might appear that the Boardls relaxation of the rules 
,,0 

would help enhance the marketability of the TGCs, which ,after ~ll 15 the aim 
\' 

<,;: .. 
of ~e CAB. ~ further reflection, the surgery appears to be more cos-

metie than substantial, in that two main~~easons for the unmarketability' 

of l'GCs have not been eut away. 

First, the TGC organizer still éannot assure a customer at the time of the 

initial commitment, that. the flight will operate. Cancellation of the charter 
~ 

remains possible, in case not 80% of the seats are sold. 

Seeondly, the.promoter of the flight still cannot tell the customer exactly 

what the trip will cost him, sinee the final fare depends on~ the nu~ber 

of passengers who sign up. 

European ABGé have been successful because.passengers paya fixed prica 

and are assured in advanee that their flight will opera te ev en if not aIl, 

the seats are sold. 
.. , 

Senator Cannon(322 said that,sinpe t~Board had reeently authori~ed {oreign 

origlnating TGC and ABC flights to operate under country-of-origin rule 

"i t 8èems clear t~t tAe.rt: Is no legal Impediment ~o revising the us regu.,. 

lation so that they will be fjlore e0I?-slstent wi th the European model (33) • 

~ 

31. Canada çazette Part II, V~umé' l07,No 23 SOIVDORS]73.....689',secti.on.43.19D.} 
as,amended on 27-11-74. " 

32. De~Derat senatQr in the US COngress, froœ'Nevada, has been the champion of 
libera1ized charter rules for'years. ~ 

, 
33. Aviation Dai,1y of20 ..... 5-74 at 109. 

(, ~ t • • • ...... ~ .. ~. .. 
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At the time of their adoption, the TGC ru1es were meant to last on1y unti1 oK 

31 Dec~mber 1975 on an experimenta1 basis ~ O~ 2 -~-êember of :;'974, the CAB 

announced that it consid,er-ed; a plan ta drop this termination date, still be-

1ieving that "TCCs can become a viable forro of chart~r transportation. par-

ticularly under their liberalized rules"(34). NACA contradicted this by 

saying that they were still not a viable alternative ta affinity ch~rters(35). 

To create such a viable alternative to affinity charters. sehator Cannon 

introduced 'th'e "Low Cast Air Transportation Act", whlch would amend the 

Federal Aviation Act (FAA) of 1958 to include definitions of Advance Booking 

aQarters and Inclusive Tour Charters(36). 

As proposed, the bill wou1d do away with TGCs and estab11sh ABes. These 

charters would be sold ta the public by CAB approved organizers under the 

ru1es to be established by the Board. 

"""However, the bill specifica11y 'prohibits the Board from imposing -an 

advance purchase requirement of more th an 30 days before departure, that mean$ 

a maximumÎ.1>f 30 days. 
"'1 

"""The organizer would be allowed to keep up to 25% of the ava11able seats open 

f for sale up to departure. 

"''''The organizer. instead of the passe.ng" would be allowed to assume the rial< 

of unso1d seats and would ~ be required to prorate the cost among passengers. 

This latter rule would allow the <organizer ta charge f1xed priees. 

/ 

---------------------------------------~--~------~~--------~~~~---~----

" ' 

34. cÂB Press Releasé 74-25~ of 2-12-74. 

35. Aviation Daily of 7-1-75 at 28. 

36. S. 421 Dy adding ITCs and ABCs to the FAA, the US Congress can assure that the 
CAB wi11 adhere to eongressional intent in formulat~ng-charter poliey.The 
bill in~lude$ 81ao a provision to permit the carrier to reduce air fares 
,for h4ndicapped pers ons , youtha, tlie elderly. ministers and families. 
A~aition ~ly of 24-1-15 at 129. 

, ,..1" ... " t'f-," "," ''jJ-o ...... ""' ....... ':' -- , ,<'\: ..... :~..; ... -~J 1'1 ~~; ,:.iJ!~'.': ;~1. 
s .-' 
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"'!l'The mirl~mum duration of the trip would be reduced f;-om 10 to 3 days 

within the America's and from 14 to 7 days elsewhere. 

\ 

Reaction came f~~~ ASTA, which encouraged the Board to experiment more with 

hon-discrimihatory\~iscount services on schedu1ed flights, "the backbone 
\ 

of the air I·transport :Î:~ustry". Such discounts should be supplemented with 

\ "a carefu11y designed sel~ction of non-discrimina tory charter services 
\ 

available on both scheduled and charter flights, which do not impair essential 

scheduled 6er~ices". ASTA 21so suggest:ed i .a. that a11 seats on an ABC 
\ . 

should be subje~t to a 30-day advance purchase requirement instead of 
\ 

ailowing 25% to'\e sold up until departure time(37). 

\ 

Shortly upon Cannon's proposaI, the Board came with an alternative. It aske-d 

the US Senate for legisiation definin& the term "charter", to e1indnate the 

legal requirement, that a distinction b~maintained between individually 

ticketed services and .,group trave1(38). The FM do es not deUne the term charter 

but courts have held that 'Yhile the Board has considerable freedom to 

evolve a definition of charter to meet the changing needs, the Board must 

main tain the di8tincti~'ti'etween group and individually ticketed travel'.I09). 

37. Aviation Dai1y of l8~2~75 at 259. 

38. See on this subject Chapter 1. 

39~ Pan Amer1.can Wor1d Airways v. CAB, 380 l,2d 770(.?nd Cir.1961t," af"f-rd bregwt11y 
devided court, 391, US 461 (l~69)i American Airl1.nes v,,~48 1. id '349,354 

( ( , • 4 

(D.C. Ciro 1965). , ' 
While the effect of ~ose decisions has been somewhat ame1iorated by the suh-
sequent statutory amendments which specifica11y included inclusive tours, within 
the Act's defintion, as'well as by a subsequent judicial decision (Saturn 
Airways vs. CAB)(483 F.2d 1284 D.C' Ciro 1973), the l~1.tation inherent in 
the statutory cha~ter co~cept, as a result of those decisions, serves to 
impede an expansion of chit~ter authority. 

" 

'\~ 
\ , , 



• 

.Because the Board, by law, has been necessarily occupied wi th ensurl ng tha't 

charter iràvel be av~ilable, only~ere the charter participants have sorne 

kind of group identity, the Board has been hampered in advancing the goal 

of simple regulatian, that would cake low cast plaheload travel available 

to the public without impairing the viability of scheduled services.(40). 

As attesçed by the Board, statutary definition of "charter" should .. 
porate ewo basic concepts: 

(1) that a charter consists of a planeload air transportation and 

incor-

(ii) that such transportation ahall be authorized to the extent consistent 

with the public interest, ineluding t~e interest of the public in pre-

serving needed scheduled service~. 

Sueh a definition would allow the Board to evolve a charter program whieh 

would increase the availability of low-cost air transportation for broad 

segments of the public. Such an approach. fris far preferable to attempting 

. .., 

to incorporate in the act the specifie provisions covering particular kinds 

of charters as ABCs or ITCs , as Cannon propos.ed". "Any àttempt to freeze 

into the statute, specifie provisions dealing with par,ticular charter types 

wou Id inevitably tie the Board's hands in dealing with the changing circum-

stances of this volatile and dynamic industry"(4l). , 

"By adoption of th.e statutory amen.dment we p:ropose, the Congress 
would remove. any legal doubt that !rebarter tripU eneamp"asses not 
only the various ty,pes of charter rules already promulgated by 
the Board, but a1so encompasses the types of charter rules < 

whose adoption the·~Boat'l'f..lias proposed in proce.edings eurrentlr 
pending. . ' ~ 
Enactment of the proposed definition ofllchllrter trip", would 
thus enahle the Board to fashion charter rules which are free 
of the kinds of artificial restriètions which have heretofore 
been imposed, not so mueh bec8use of tneir intrinsie desirabi1ity~ 
but beeause tney bave been regarded as necessary ta baIe ter the 
IegaÙty of a particu~ar rule"(42). 
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The Ottawa Declaration con tains princip les on charter flights over the 

North Atlantic. 
, 

The US TGG regulations. however, permit such flights ta be operated from 

and within the United States. 

The Canàdian regulatious donot allow ABC flights between Canada and the US(43), 

while wi~hin Europe no ECAC resolution has ever recommended intra Eu~o-

pean ABC flights. There may. be sorne limited experiments Qn a rnultilateral, 

basis, but, a< least for the time being, n~thing more. 

The UK delegation ta ECAC proposed that the question of introducing 

ABCs within Europe should be included in the EÇAC workprogram and a tirne 

table established with a view ta their possible introducti?n, at 1east 

exp erimentally. from l April 1975(44). 

The UK proposaI was inspired màinly by the adverse effects on intra 

European charter traffic of economic events in 1973 and 1974, like the fuel 
, 

criais, inflation and the economic situation in the UK ltself, and by a 

des ire to reactlvate the market through an attempt to creste new demand. 

The major1ty of the member states appeared to be rather opposed to the intro-

duction of intra E~rope1ri ABC flights, essentially for three reasons: 

40. CAB actin~ chairman, Ri arà Q'Melia before the Senat~ Aviation Subcommittee 
Ayiation Daily .of 14-2- 5 at 175. 

\ .. 
41J Idem. 

42. Letter from Richard O'M~lia to H~ard Cannon, chairman of the Senate 
Aviation Subcommittee, 4ated 28 FeO{Uary 1975. 

43. 

44. 

No ~C aha1l be ~perated between Can~da aad the us. 
Volume 107; Nr 2 SOa/DORS/73-26 secti~ 43.11(2). 

ECAC/ECo-II/7-WP/5 st 7 of 12-4-7~. \ 

-\ 
\ 

\ 
\ 
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,~ 

'countt'ies did not follow the UK pattetn; 

(i) Economie conditions and'the deve~opment of charter- traffie in most 

( ,\ 

(ii) The market seemed well served by the existing types of charters and 

(iil) Experience of transatlantlc ABCs was not yet. sufficient t.o warrant 

an exténsion of this concept to other regions(4S'. 

!-., • <\\, 
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Paragraph :3 Inclusive Tour Charters. 

An Inclusive Tour-is a fixed-price~ packaged vacation, offered to the general 

public by a tour operator who charters the aireraft, arranges for hotel 

" ccomodations. meals, tours. etc. 

Inclusive tours can use the sched1.l1ed services of rATA airlines. 

In that case one commonly speaks of Group Inclusive Tour~(GITs);lATA 

inclusive tour fares apply(l). 

They can also use a1rcraf~ specially'chartered for the carriage of 
\ 

groups, either from IATA carriers~r from charter-only non-tATA carriers (22. l 
.~ . 

In the latter case one speaks of Inclusive Tour Charters(ITCs). 

The ITC phenomenon found its matrix in Euroge, more preclsely in the 

United Kingdom. Of the lar~er countrles in Europe, only the UK was in 

any position after 't~e war to encourage cheap charter f1ights. The French 
11 ., 

~ad no need for air travel tb reach the Côte d'Azur. The market in Scan-
\ , 

dinavia was considered to be tao smail ta be economic, while West Germany 

was prevented from engaging in air traffic of any kind until 1953 . 

{ 

The UK restrictions o~(non 8cBeduled operators were, however, almost 

c Ippling. lt was de reed that aIl air services should be nationalized , 

not be allowed ta operate scheduled • 

8ervice8~ S-al r bout 70 small tndependent companies were-regIstcred 
"\ / 

/ 
ç-:--;J 

1. Normàl IAtA fa~e re~olutions apply. See res. o~ se~les. 

2. I~e case of lATA carriers,' res 810 appl1es. 
in the ,case'of charter-only carriers the oper_tlons 
gu1ations issue4 by the concerned govèrnments. 

are governed by the re-

• 
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1 

depending main1y on air trooping and quasi-mi1itary co~tracts such as the 

Berlin airlift. The independents ran into diff±cu1ty when British Euro-

pean Airways(BEA) raised the question of "material- diversion" from their 

scheduled routes. This stimu1ated (he independents into more creative 

ideas. One of these was the Inc1us~ve Tour to a destination which was 

not s~rved by a schedu1ed airline. 

The regulation of the 1939 Civil Aviation Act restricted the use of in-

clusive tour charters to closed groups. More liberal Interpretations of the 

Act in the early fifties, opened the way for wider promotion of rTCs by 

allow~ng direct sales to individuals(3). 

A number of Eurqpean gavernments commenced granting authorizations to their 

own and to foreign charter operators.to operate such services for the gene-

raI public at priees weIl below the price at which comparable tours cguld 

be offered on the schedul@d ~rvices. 

Inc1usi ve tour charters s tarttd to be operated from the Benelux countri'es. 

Scandlnavia and Germany. 

TQ~ ma1nstay of European rTe tra~1c originates in the northern countries. 

Comhined. the UK. Scandinavia and Germany account for 80% of the total 

originating chartèr pa~8engers in Europe~ In the ~arly yeara of their 
f' 

pperation, the principal destination of,ITCs was the Mediterranean basin. 

Gradually. their field of, activity, ~~s enlarged and rTCs began to be opera-;-
." 

~ed to Eastern ~urope, the Mîdd1e East and Africa. 

In 1958, $ome 200.000 passenger;-were carr1ed on inclusive tour charters 

,3. Se~ for more detal1s:the Eur~pean Charter Airline9~ a market research report 
No.C,1-804'-1873, presented by McDonnel Dol\81as C~rp. Revised December 1970. 
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within Europe. Inclusive tour traffic mu1tip1ied by near1y seven times be-

tween 1960 and 1965 in terms of one-way passengers carried: from 560,000 

to 3. 700.qOO(4). By 1972 t'his figure vas put at 10.300.000 one-wcty p.as-

sengers, l-lhich represented 38.57. of the t'Otal intra European traffic, 

schedu1ed p1u~ non schedul~d. ( 

for over 91% of intra European Cha~raffic, While ITCs qccount they 

account for on1y 21.57. of the total number of passengers carried from 

ECAC states to destinations on other continents; hovever, this share i5 

rap1dly rising, since it was only 137. in 1970 (5). The balance was main~y 

carried on affinity charters. 

ITCs are mainly a European affair. Compared to approximate1y 10 million 

Europeans who travel on ITe each year, there were on1y 120.000 US citizens 

who do so. Although ITCs have existed in the us since 1966\ they have 

never become a sigqificant factor on the American air travei Bcen~ be-

cause of three major regula~ry restrictions: 

a) a three stop requirement; 

b) an ·artifi.cial. pr1c~. floor and • 
c) a requ1r~ent that ITCs be'org~nized a~d sold through 1n-- dependent tour operators. 

ln Europe the restrictions are not so strict and those restrictions that 
\ . 

~ ex1s.t in Europe are Of
p 

a more liberal dature. As a resu1t. ITes are 

.an \ccepted forin of vacation travel in Europe, while in the US the amount 

of ITC traffic Is Minimal. 

4. VolUIlle and Main Traffic Flow8 of Chuter Incluàive Tours in the Europe-~tedi 
terranean Area. ITA Study 66/10 at 9 (1966) 

. S.,Non Schedu~l~e~d~Ai __ r~~ __ ~~~ __ ~a~n~d~F~r~o~m~th_e ___ "E_U_-_ME __ D_'_'_R_e~i~o_n_.~1~9_7~2 • 
. ' ITA St,udy 1974/1. 

.' 
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One of the reasons why ITCs have become sa successful within Europe, is 

that ECAC has p1ayed a very active' role in hannonizing and liberalizing , 

the different national regulations of its member stlites . • • 

,. 
By the end of 1958, four European governments (those of Austria, Germany, 

the Netherlands and Sweden) commissioned the Institut du Transport Aérien 

(ITA), to make a study of inclusive tour services in Europe to ascertain 

the facts of the situation. This study was made available ta the third 

session of ECAC in March 1959, where it was decided that a furt:p.er study 

should be farried out in order to fac11itate the fonnulation by ECAC member 

states of agreed polieies for the regulation and deve10pment of this type 

of traffic(6). For this purpose, ECAC establish7d in 1960 the Non Seheduled 

and Inclfive Tour (NSIT) study group which hè1d severai meetings and -

made a number of recommendations which have been accept.ed by the Conference. 

'-- j' 
~ 

,-In the early stages of its activities, tbe NSIT group devoted a11 tts 

Ume and efforts to a better knowledge of the evolution of inclusive tours, , 

\ The results of such a study would show what measures couid be cantemplated 

\ 
\ in order to promote, illl anorderly manner. the development of ,this type of 

\ffiC wlthin,. the ECAC region - 8uch c!.eve'lopment being regar~.d a. 
pot~ntially beneflclai to the overall development of air transport in Europe 

88 88 It was not creatin unfair co etitlon with the scheduled air-

Hnes • (7 ~ The m8in goal was l1beral1zatlon on a multilateral basis, of 1n-,," , 

cl~ive tour charters. • 

. /' 

6. Recommendatlon No. 44 of ECACf s th1rd
u
sessidn Doc. 7977 ECAC/3-1 at 44 

'The recommendation 18 no longer in force 'The NSIT study' group was later re­
placed by the ECO-II Committee. , 

b -
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~n analysing the relationship of ITes to its' own definition 1 lCAO 

concluded that l Tes should b~ treated as non scheduled and therefore be 

subject ta article 5 of the Chicago Convention (8)- Thi! brings most 

inclusive tours within article 3 of the Paris Agreement(9) and under th~ 

prior approval of stateS. Most European States did require priar autho-

rization for lOng series of inclusive tours. The procedures and information 

required difJrred. 

With a' view ta easing these practical difficulties fôr the charter opera-
1'1 

tors, the NS,IT t? tudy group was asked to parnine the procedure fo-r autho­
? 

rizing inclusive "tour services (10) • i~ examining this matter, the group 

found that many governrnent$ requiJd detailed informatiotl on conditions 
1 ",.JI 
il .' 

undet;. which the lIes we~ organize~ Taking these requirements into 

~ 
coIj.sideration, the study group adoptéd a standard forro for notification of 

or application for inclu$1ve tour charters and drafted a recommendation 

whlch waB adopted by ECAC during its Sixth session; the recommendation 

.' 
follc:>.W~d as closely as possib le the forin suggested by the NSIT group. 
, 
To -sOme extent, the fom went beyond the ,scope of article 3 of the Paris 

Agreement, in that it a1so requested informati'!im on coaditions under which 

the IT was orga~ized such as th~( minimum prie(. payable by the passenger, 

durat!ol'l 'of the tout.', number of .tneals included pe r day, plus evidence of 

insurance(ll) • 

.-' 

8. ICM) Do~. 82.44-AT!717(l962) a,t 15-18. 

9. See Chapter.II. paragraph 6 at page 87 • . ~ 
10. ECAC~ITh-WP/13 pa'ragraph 4 of Z3-4-61. 

IL ECAC.CEAe Doc. No. 2 at 6~4/2. Most lIi~mber states implemented this tecommendation 
The.!!!, however, does nor l'equire applications to be made Qn a preprinted 
'fo~t ôut does ask for infonnation to be pt;ovided in tbe order shown in the 
rec01lllDendation • The ... UK. (oes not r~quire item~ 7 (insuranèe) ta be comp!eted 
beC8use the UK view is that it iD ;tor the state of reg1~try to a,ccept res-
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" . 
"Where prior permission ts required, the flight programs should 
as far as pracCicable, be submitted to the intersted goycrnments~ 

(i) by is January of a given yea!" in respect of flights to be 
perform~d during the period oeginhing on l April and ending 

-::\n 1:' October of that year, And . 
(ii)by - ~eptember of a given year in respect of flights to 

he performed during the period he~inning on 1 Novemher of 
tàh t year and endinf on 31 MarcIl of the following year, 

and such governments sha11 give their decisions as soon as possible 
and, in 50 far as practicable. not later than 1 March in respect 
of the summer season flights and 1 October in respect of the 
winter seas~ flights(12). 

This recommendation was implemented by Most of the member states, except the 

-
N~herlands which does not require air carriers to stick to the time limits set 

forth in this recomme'ndation(13). 

u , 

The US regula,tions which were adopted in 1966, require t~at "at least 

90 days in advance of the date of departure of the proposed tour by a US 

certificated air carrier or a foreign route air carrier, such carrier 

sha11 file with the Board a TQur Prospectus •• ~(14} • . 
. h 

~ f-. r. 
PJmsibil,i for imposing insurance requirements. - The ~ regulations Aicfl - __ ~-
were ado ed later can be found ln'Part 378.13. TheyiJ:eqtrl~1'fâddit.ion-----
to th~ AC forma. it'tformation on the equipmen;~-uiêci, .-the---runnber of~------: 
pass gers expected to pNtic!pate, and- s.ampb!S -o-t s~tâtion materi1l1- pro-

, ~r" _ ~ 

pos d by the toûr oper6ltor .• Canàdian rules iI}_~anadia~tte Part II 
d islon E section 40 c and'" d, req11 i re-a--êopy qf- the-~forma charter contract' 

etween the tout operator and~4~p'e air car-a:e-r- and a summary of the tour ope­
ratot" , s expe rience as ad,di tonal documen ts • 

Recommendation No. 7 of ECACfs 4th session (ICAO Doc. 8185 ECAC}4-1 at 5,196~) 
The-recommendation was reinforced by Recommmendation No. 3 adopted at ECAC's 
6th séssion (JCAO Doc. 8694, ECAC/6 é\.ç 15) to (iV'.ercome difficulties cn­
countered in the impl~entatiqp of recoma.ndation No. 7. 

\ 

'13. According tt> ar.ticle 5 cif the N,tberlàftc18 reaju.tatioDS, governitlg charter 
f1ight~, "application shou;1.d be .. de at 1 ... t tvo full work days ln .. dvance 
in the ,case of a single fUght ot' a sert •• of l'lOt .or. than 4 .f l1ght 8; in tht! 
case of a larger series of fllghta, app11ca~on ahould be .. de' one month in 
aavance~ However, if circ ... uac ••• 0 requin, d,",htlOD fr_7r Uait.,. 
stipula te!, 1131 he penl1t~: ICAC.CIAC ~. 10.2 at-'-713" "* "WQC 

14./14'- cn 378.19 aà .-nu4 10', •••• • t , ... 1 .'f.cH .. 22 .... _t 197). 

d """'*" . 
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Canadidn regulations provide tllat "eve~y application shall be made ..... 

at least 90 days prior to commencement of the proposed inclusive tour 
• 

or series of tours(lS). 

The amdended Meworanda of Understanding with France and Germany provide 

that 

• 

"each Party shaH ~ conduct any surveillance of ITC flights 
which they may wlsh ta undertake, by se t ting a dat~, reasonably 
in advance of each chartering season; by which time applicant 
carriers will normally be éxpected tô file their ITC'prog~a~, 
-and informing such carriers appr~ximately one month thereafter 
of the acceptability 'of such programs. If such Party's regulatory 
authorities perceive a problem of .program size, it will inform 
the other ~a~ty reasonablyc-n advance of fit1~1 decision" • 

rI'/ As already mentioned, 'ECAC recommendàtions have, played éj.n esaential role 

o ' 

f' 

L 

in the- hartlJonizati~m and 1iber,a1iz~ion proces of the ITe regulations of 

the different European governments. 
" *' 

Although the de jure règime governing, these charters,'was very restrictive, 
Q -- • 

thepractic~_-O-f--the European States\ was somewhat different. European states 
-- 4 • 

adopted-a~iberal ~olicy towards ITCs, by implemeriting most of the ECAC 

rëcommendations. 

Althoq,gh states cannat be forced to imp1ement tilese resolutions; ,because of . 
" \, , 

the±r mere advising character, the member s ta tes re~U2ed that a liberal 

policy t6wards ITCs, would ei th,~r benefit the national carrier or the 

national economy lm the whole. 
If' 

1 

One of 'the ltIost important ECAC recommendations concerning ITCs was 

~commendàtio~ No. 6 of. ,the Fourth Session of ECAC in 1961. 

~ep6e.d -by Recommendetion No.' 4 of ECAC 'e Severtth Triennial Session, 
, , 

ft: reads as follows: 

~------------------------~------------------------------~------------

IS. Sectio~ 40(d}. 
, 

.' 
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"WHEREAS Inclusive Tours in Europe rnake a c:wntrlbut-ion to the economies 
of th.e cguntries to which they are operated and have a social vdluc 
in enabling people who might nat othcrwise be able to travel, 
to see and become acquainted with foreign countries, and 

WHEREAS many pen.ons traveling on Inclusive Tours in chartcred aircraft 
at prevalling low priees roight not otherwise travel by air, and" 

WHEREAS Inclus ive Tour charters are not, therefore, necessarily detri­
mental to the scheduled carriers, and have, on the contrary, 'ln 
SOrne cases at least, been the forerunner of new scheduled services 
• th us generating new traffic for tlie,scheduled carrier, . ./' 

THE CONFERENCE RECONMENDS 

(i)that the ECO-II Committee should continueto study the principles 
that should govern the operations of inclusive tour charters, with 
the object of establishing the maximum possible liberalization of 
this type of traffic. 

(ii)that in the meantiroe. membèr states, having regard to their policies 
of co-ordination for air services, should continue to aâopt a liberal 
attitude towards flights excluaively reserved for inclusive tours". 

This recommendation was implemented by most member statés: they adopted a 

liberal poliey towards'intra ~urop~àn ITea, some with reservations(16), but 

on the whole the member states adhered to the princi-ples laid down in t}:le 

x:ecomme.ndation. 

l-
As a copsequence, ITC traffie within Europe boomed to a degree where i t . 
cannot be thought away anymore in the life of an average Europ~,n citizen. 

Forecasts profess that by 1976, 21 mi11io~ paasengers or approximately 17% 

of the Northern European population will "take ITe vacations(17). 
'l'" 

ln 1966, the US CAB authorized t"e US supplemental carriers to opera te trans--
at!antie ITCs.(18). ) 

o 

16. Germany impleme "'~ed the recommendation as regards 3rd ,and 4~h' Îreedom tr~ffic in 
Europe, as d1d ustria. Switzerland implemented it on the bMis of reciprocity. 

17,.. Analysie provid d by ITA, Boei.ng Company and McDoqnell Douglas. Used in a 
speech by Ed Di givan, V.P. of N~CA. before the Carribean ~ravel Association at 
Aruba, Netherla ds Antiiles, 13 September 1973. 

/ 18 •. CAB Order E-242 0, 11 Harch 1966. ,Accordingly the US Congress amended the FAA 
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It aiso authorized t~TO foreign carri.ers ta conduct the usaffie operatidn.!';(19). 

In 1973 the CAB authorized US schcduled ca.rriers and, subject ta ~onditions, 

foreign route air 'carriers, ta p~rform flights for ITCs. The r1sulatixm , ' 

cohfined the generai ITC authority of foreign route airlines, sole1y to 

tharter trips between those points in the US and the carrier's home country, 
c.,..­

between which "the carrier provides at 1east one roundtrip per week". 

ITCs not performed in tqat: way, should be subje'7t to prior approval sittd1ar 

to that which the CAB requires for oft-route charters(20). 

ECAC's attitude towards these transat1antic ITes has been far less libera1 ' 

than towards intra European ITCs. It recommended that • 
"in cas,es .where they are pern;titted, they shou1d be limi ted to , 
a prOP~ion of t~an8atlantic 8cheduled flights so that the volume 
of such charter traffic does not impair the services provided 
by 8~hed led carrier8(21) •• ~ •• that any state shou1d fee1 free 
to impos more stringent criteria than another state(22)-. 

) 

\~~teri' for such a common policy, RCAC suggested 1.., the i.clusion of 

at 1east three stops in the IT progt1un. "&moval' of this requirement might 

open the way to abuses and t;.9;tdiversion of business trafficto charter f1ights 

over the Atlantic"(23). 

of 1958 ta authorize express1y the opera~ion of ITCs.---hJr supplern,ental air 
lines. Public Law 90-514 82 Stat. 867 (1968). 

19. CAB orders E-24679 and E-25017; Suedf1ug from West Germany and Ca1edanian 
fram the United Kingdom. 

20. CAB Press Rele,ase 73-U6 of 19~July 1973. 

21. ECAC 8ug8é8ted 8uch number not tO,exceed 1% of the incoming transatlantic 
8cheduled flights performed in the correspond1ng month of the previous 
year. ECAC/ITCR/I-Report 7, paras. 18-19, of l~ November 1969. This percentage 
was later set at 2. 

22. lCAO Doc. 8842, ECA(/INT.S/2 Recommendation No. 7. 

23. Idem at 2l-r--p-aragraph E. 
------------------~----

.. 
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The three stop rccornrnendation t.,as later abolished (24) but recoounendutlons 

pertaining to minimum duration and pric~ rcmainéd in· force. 

Recommendation No. 3 of the Sixth Interrnediate Session of 1974 reads: 

.: ,M 
a) "that the minimum dura tian of an inclusi",e tour should not' be less 

than six nights at the h01iday~destination(s); 

b) that in cases of tours ls ting six or seven nights. the total 
minimum priee ....•. should not be less than 110i. of the agreed 
GIT basing fare and that) for tours of longer duration, but not 
cxceeding nine nights, US $10,= per night should be added;' 

c) that in 'case of tours lasting no't more than ~14 nights, the total 
minimum priee .••••. should not be-less than 110Z of the ~ppropriate 
agreed mid-week all-year GIT basing fare and that for tours of 
'longer duration than 14 nights, US $7," per night should be added. 

These minimum duration and minimum price recommeà~ations have not been im-

plemented unanimously by, the mentber states. Th'E!" Italian' administration 

considered that reference to 110% of an rATA fare ma~e ITC tariffs totally 

~ncompetitive, and 'put ITCs !n a disadvantageous position with respect ta 

ather charte~ types • The Nether1ands 'regul~tions provide that "the flights 

f 

are operated for not le~s than the minimum tour priees laid down by rATA 

for inclusive tours for groupfl'(26) • 

If these EeA4trecommenda~ions' for transatlantic recommendations can be labeled 

as "strict", the. regulations that were adopted by the CAB in 1966 are even 

stricter. 

24. ECAC/ECO-II/7-Report of 26-4-74, appendix 8 Draft recommendation. 
<. 

25. iCAO Doc. 9086, ECAC/INr'S/6(SP) at 14 .. This recorranendation has been updated 
for the year starting from· 1 April 1975. See draft recommendation ECAC/CPS 
/3-Report of 3-10-74. -, 
ECAC' B ITC priee poliey will be dealt with more extensively in chapter V. 

26. AIP Ne therlands FAÎ.-1-3-S. Atiele 5. 2 .A~· 

-

• 
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The CAB decided to grant ITC authority to the supplemental air carr~crs, 
, J 

finding that "inclusive tours would provide desirahle low-cost transporta-

tion services' which would attr'Ll.ct new passengers ta aviation and otherwise 

;, stimulate overa11 traffic growth .... There ls no reason to belleve that 
, 

the diversion which rnay take pl.~.ç<e, cannot he ab'sorbed by normal traffic 

growth in the transatlantic market"(~7). 

The orders issued by the Board, granting both do~estic ana foreign ITC au tho-

rit y to US supplementals, were challenged in courts by the scheduled carriers 

on the grounds that the ~oard did not have ~he statutory power to gr~n~ 
.. 

this authority(28) , The Court of Appeals of the District of Columbia, held 

that the Board did have the authority to authori~e domestic ITCs. The 

Seednd Circuit ~ourt on the other hand, disagreed in a case involving 

international operations. In appeal, the US Supreme Cour~ split 4 to 4 

~1th one abstention in the latter case(29). Sinte this split decision did 

not resolve the confliet, C~ngress aeted tO,settl~ the matter by amending 

the Federal Aviation Act of 1958, to expressly provlde that ITC authority could 

be granted to the supplementa1s. 

The earliest grants of ITC authority, emphasized tours, originating i~ 

each carrier's home country. However, the concept was broadened by per-

mitting each carrier to originate tours at the foreign point, as weIl as 1n 

its own country. 

27. Opinion by the Board, Dockèt 11908, et al.,reopened Transatlan~ic Charter 
Investlgation(All Expense Tour Phase), served 30 September 19~6 at 7-11. 

28. World Airways Inc. ~. Pan Am World Airways, Ine. 88 S. Ct. I715(l968)aff'g 
by an equa11y devided court. Pan Am World Ai~axs, Inc. v, CAB. 380;F 2d 770 
(2d Ciro 1967) 

29. See further: "The Power of the CAB ta grant ITe authari ty to the supplemental 
air carriers under the 1962 amendment to" the Federal Aviation Act." by 
John Steinkamp, 44 Indiana Law Jo~rnal (1968) 78-85. 

" .,' 
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The rules which the CAll established vIere designcd to maximize the aVdilab~llsc. 

of the service in arder ta ~reate new air markets and ta min1mize diversion 
, 

from scheduled carriers by effectivcly precluding use of the tour for 
1 

point-ta-point 'travelo These rules require: 
, . 

'" 
---a minimum of 7 days between departurc and return; 

1 

---overnight hotel accomodation at a minimum of 3 places, no less 

than 50 airmiles from each other, w1 th the priee, includin~ 

et a minimum, aIL hotel accomQdations and trans portation 

between aIL place~ on the itinerary; 

---the charge for the passenger not to be less th an 110% of any 

available fare or fares embodied ~n a tariff on file with the 

Board, charged hy a route carrier for ind1vidually ticketed 

services (30) . 

Many of t~ restrictions were desi~ed to prevent undue diversion from 

scheduled services. ln contrast to'those restrictions, the scheduled carriers 

have beeu, perm:1.tte~ and are free ta provide\ a brDad range of Group ln-

clusive Tours, which are,not suhject to the 3-stop requirement.(3l). 

Transatlantic ITe traffic has peen limited b , 

as by those of the ECAC countries. As a reaul~, a mere 120.000 persans 

30. 14 CFR 378.2 

31. GIT fares ar~ aIrfares agreed upon by IATA carriers, plus a minimum of $70,= 
in ground accomodation. They are applicable ta groups uf 15 or more pasaen­
gers on scheduled services(while.ITCs are requircd"to carry groups of 40 
passensers), are valid for ~4--21 days and cao be marke,ted through the -
scheduled carr1er's ow~ travel agents. GIT fares are apllièahle aIl year 
round, although slightly higher fares exist during peak periods .. The Nontreux, 
North- and Mid- Atlantic Traffic Conference of IATA in August 1974 reduced 
the Jninimum group size ta lQ. persons. The min-mum tour priee was incrcascd 
from $100,= to $120,= for the tiret 14 days ~nd froru"$7,s ta $10.~ per day 
thereafter. CAB arder 74-9-21 of 5 September 1974 • 

• f 



vu • 

\ 
t" 

e 
32~ 

33. 

• 
179 

\. 
used th~ transatlantLc ITe ptogram in 1973. Out of a total of 10.450 tranti-

atlantic charter flights, only 295, less than 3i. were ITCs(32). 

Apart from the Memorandum of Understdnding that was signed by Be1gium and 

the us in 1972,. none of the understandings that ~ere signed by other European 

states, includes a generai authorization to conduct ~ransatlantlc ITCs. 

The' understandings with France and Germany include in their amended version 

only a provision,based on which parties would conduct capacity surveillance 

of rTC flights. Ta this extént parties can require applicant carriers ta 

file their rTC progl.'ams before a certain cic}te .. which they may approve or 

disappiove. 

During negotiations. prior to the conclusion of an agreement governing 

charter operations betwèen the US and Switzerland. the Swiss offered to allow 

US carriers to operate one-stop ITCs_fram Switzer1and in accordance with 
, 

Swiss regu1ations. This proposa! ~as rejected by the us in light of 

the substantial differences be~en US and Swiss r~gu1ations on ITes(33). 

The bilatera! charter agreement betwe~ Yugoslavia and the US, however, does 

provide 'for transat1antic ITC operations betw7en the bwo countries. opera-

ted according to the rules~of the country of origine After initial autho­

rization has been obtained~ "neither Party shall require any additionsl 
1 _. 

operating authodzation for indivi<!ual non scheduled flights"(34). 

Figures are based on a CAB staff study: Ed,Driscoll, president 
fore the subcommittee on Aviation of the Committee on Commerce 
Senate, 14 May <l973 on S.455 and S.1l89 i4 May 1973 SeriaI No. 

... ) " 
• 1 .... 

Letter from CAB chairman.T1mm to ~e dlrector of the office of 
department of State~ Mr. Meadows,~ated 23 May ~974. . 

of NACA be­
of the 118 
93-95 at 15. 

AViation, 

34. See chepter. III, paragraph.. 2. Articles lA and 38 of the Agreement. 

" 

! • 
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,---One of the' main reasons for the failure of the US ITC program 15 cle-arly 

the three-stop Irequiremeni. This rule prohibits a group [rom traveling ta 

a vacation spot and remaining there for the durfltiGn of the tour. As a 

practical matter, it effectively precludes a~ort duration ITes of a week or 

10 days, since i t is aimos t impossible. to plan a sensible 3-5 top vacation 

'of less th an two weeks. Long weekend'pac~ages are totally ruled out. 

Also, this requirement makes ITes more expensive. It precludes the tour 

operator from offering a one-stop progtam at low price, domestically, 

to the Carribean and also to Europe. \ 

--:;l'he second restriction il'l that the total tour prire must not b~ less than 

110% of the lowest scheduled airline fare applicable between, the points 

involved. ln markets where no promotional fare 19 offered, the priee must 

be 110% of the normal fare, which is usually too h,igh ta permi t the 

deve1epment of a low-cost "tour. And if a promotional fare does eXist. then 

the ITC will have ta conforpl ta aIl the restrictions applicable 'ta the 

\ promotional fare. Thus,'if the promJtional fare is not available on weekends. 

the ItC cannot Involve ~ée.ittr'{ravel; and if the fare requires a minimum 

stay of 14 days, the ITC must be of 14 day duration(35). 

The mai,n object'~on to Bueh a priee rule as adopted by the CAB and also re-

commended by the ECAC for transatlantic !TCs. is that it is ba~ed on a 

comparison with a fare charged by a differ~nt type of,carrier for an en-
• 

tlrely differertt mode of transportation. / 

, , 

35. Non-trartsatlàntic iTCs originating in Europe offer a quite different view. 
English vacationers in 1973. could buy a 2week London te Thal1ancl package .tour 
for $380,-. The equivdent economy fare alot\,e was $1.192 ~t'" that time. . 
Germans' cCjlld have a 2-week Kenya hoUday for $349,-. The BCMduled air 
fare alone wpuld have cost them,$841,a. Fràm:~ir Tran~port Facts No, 9 • 
issued by NACA. '+ 
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---The third ~estriction is the prohibition against ma;rketing 

of ITCs by suppleme:ntal carriers or 'their control of 
1 

this means ls that unless inSaP~nden t tour operatars undertake ta 

,1 " and market ITC programs, thire si~~ cannat be ITCs. Supplem~ntal airlines, 

'in a waY;· have ta wait ara/nd, haping that somebody else will decide ta assume , , 

',. 

a risk ta m:lrke t their services. 

In sorne European countries, common control of tour operators and charter 
.. 

airllnes i9 an accepted practice. 

" " 
It has been argued that the reason for the succeS9 of intra European 

'" ITCs was th~ lack of substantial restrictions and a very liberal application 

of the existing rules; and that adoption of the European rules into the 

American system, would boom the US rTC Industry. 

The comparison of the European and US experiences would suggest that a 
) 

libera1ization of the us regulatory restrictions i9 in order, if the traveling 

public and the tourist' industry ar,e to attain ,the benefits of low-cost" . 
increased tourism(36). But one has ~o be cautious ,in using the European 

experience as the basis for predicting the likely outcome or liberalized 

l'te authori ty in the US (37) • The) two markets can hardly be compared. The 

intra European passenger fares on scheduled operations are in many in-

stances double the US fares, in markets of compara~1e size and distances 

apart(38). The US scheduled domest~c'netwdrk is ~obabl~ the most advanced in 
1 

36. Articles ITe rules into the US,system appeared i.a. 
fil The Seattle Time gust 1973, The Boston Globe of -26 August 1973 
and"the Christia cience Monitor of 27 August 1973. 

37. Robert H.' Binder before thé ArlaUon -Sibcommittee on S.455 and 5.1739. 
14 May 1973 See footnote 32. 

38. AWST of 28 May 1973 at 34-36, Robert Timm, theh CAB chalr,man. 
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th'" world; \vith its ovcral1 relatively 1011 fare structure, it dl;-J.!-fidy 

carries, e numbers of tourists on scheduled fli hts. 

"...,,/ 
/ SalI, a n~w ITC concept was pushed by NACA, i~ the form of a bill to 

the Federal Aviation Act of ~ t~ provide ii definition for l'ICs. 
~---- 1 

The bill would remOve existing restrictions, p~rticularly the 3-stop 

reqùirement. It would also permit supplemental alr carriers to sell indi-

vi dual tickets directly ta the public . 

. ITCs would be sold a\ priee which i~ "no less than the Just and red.sonable 

fare for charter air transportation plus a compensatory charge for land 

accomodations" (39) • 

Because of the s.trong opposition again~t the bill(40), i t was later amended 

to preclud~au~mentals from selling ITCs dire~tly ta the public. 
;;;> , 

According ta the bill, the scheduled( airlines,would receive the same autho-
...... ,'\. ..... 

rit y as ~e charter airlines. The bill was declared moot at the end ., , 

oe the 93rd Cong~ess and replaced by the Low-Cost Air Transportation Act. 

The CAB, in November 1974, iS8ued its own proposaI on the subject, intro-

ducing a ne'W class of charters named "One-Stop Inc~usive Tour Chart~rs", ... 
Qr QTes, describing fhem as "somethi~g of a hybrid be.tween TGCs and IICs". 

" They were meant to replace 'affinity charters (4,1) • 
, 

The proposa! ret~1ns the distinction bebween individual1y ticketed services 
fOI 

39.Bil1s 5.455 and S.l739. , ~ 

40. '"Strong opposition came especially from ,the scheduled aidines who f~ar~ 
that the l~efa~on woqld result in the sate of pOint-to-point air 
transportation by charter or supplementsl alr11nes. Aviation Daily 28-5-74 
at 146. 

4'1.. CAB Press Mease 74-239 of l November 1974. CAB Docket 27135. 

.",;mw;,,'§ 



, 

... 

• 

183 

and group !:ravel and, through i ts res tric tl.ons, is aimed 'nt prevcnting di-

version from scheduled services. OTCs, according to the proposai, could 

be operated by both scheduled and supplemental carn.crS, in both the Jomestic 

and internatl.onal markets. The potpoutrl. of restrictions attached to the 

proposaI is, to say the léast, absurd, and will certainly not enhance its 

'!Ilarketabili ty. 

---The tour oper~tor would bffer round trip tours at a pro rata priee, which 

may not be less than a prescribed minimum. The priee mus~ include accomodation, 

transportation and baggage hand1ing. North American OTCs wouid have a 

per diem pricing requirement of $25,= per day per persan. The same Big 

Brot~er ~hilosophy prevails for transat1antic flights: 110% of the 10west 

applicable scheduled fare (this restriction was foundto be one of the major 
/ 

reaeons for the failure of the Us ITe concept). 

---passengers'would be obl1ged to make a full payment 30 days in advance, and 
, 

a list with their names would have to be filed with the Board 30 days 

prior ta departure .• 

. ---Minimum stay requirements would be 7 dayaf'; 10 days for high-season 

transatlantic OTes. , , 

---Domestic OTes woulJ be limited to a quarter af a percent of the number 
"-
of passengers carried in that market on scheduled services during the mast 

racent 12-mopth perio~: According to NACA's calculatians. this would allow 
\ 

\ 

a carrier tO transport only 390 pas'sengers in the New YOlik - Las Vegas 

mark~ in a three-month period. 
~ .' 

The proposaI, as it ,stands n~, seems somewhat unrealistjb and will probably 

reduce opportunities for inexpenslve travel;-and this ca~nat be said ,to be 

one of the Board's 8oa~s. Ttue, the 'Board 18 still obligated to make a 
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dis~iIJct~on between~diVlduallY tickùted and group trave1, but I.t should 

not use 'thl.s obligatl.vn as a peg to hang on aIl the restrictive rul~s 

it keeps on issuing. 

True, the Board must p~otect the interests of the scheduled air~ines, but 

it should not do this at the expense o~ the su.,lemental~,especial1y not 

. when these scheduled operators' can also conduet cha,rtet operations. The Board 

must j~st as weIl look after thé interests of the supplemental carriers. 
'- . 

It is doubtfa! if it act-u-a;?1dOeS 50- I~ ls therefbre. no surprise that 
~<. 

à speeial commission has be.~n created whose task i t is ta look ;lnto the 

regulatory powers of the CAB. 

The 'regulatory situation in the us in 1975 is rather complicated. 

Three major,proposa1s are aw~ing adoption: ,The C~C proposaI, Cannon's 

Low Cost Air Transportqtion Act.and the_C~'c proposed.1egislation to 

define the teTm c~arter, in order ta e1iminate the 1egal ~uirement 

that a distinction must be maintained berween"individually ticketed 

services and group travelo 

~,must be possible to âts.till a proP~1<~ charter regime from these pro­

Po}lS, a regime that.will strike a just balance between the interests of 

"{o'th the supplemental and sche.duled carr~ers, a r~gime, that above a11 

~r~t~r the rights of, the consumer to travel cheaply. 

The regulatory situation in Canada, concerning ITCs is fair1y stabie. 
, \ 

• The Canadian 8overoem~nt has maintained a coosiderably more 116era1 policy 

on ITCs .th~ has the US. ( " \, 

-~*'. '.f ..• 

\ 
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Presently, the Canad~an p61icy on tTC&}hns been further liberallzcd. On 

, 

31 July 1973, Canadian carriers werc authorized ta opera~e single-stop 

ITCs within Canada and into the US(4:2) .Previously",. ITes withio Canada and 
? , 

ta the us adhered to a two-stop restriction lmposed by the Caondian 

government. One-s top ITCs" however, were permitted to Hm.aii and the Carribe,m. 

Candian ITCs are still subject to priee conditions: "the tour operator 

agrees to sell ITCs ..... in an amount n~t less th an 1157. of the lowest 
\ 

tol'an individual ,~ ___ SChedU1.ed unit toll re turn availab le 
1 

applicable a t the time of trave,n4~). 

on a non-affini tyl 
( 

---

basis and 

Although according ta the charter bilateral concluded between Canada and 

the US,a charter would be governed by the regulations of the country, of 

.,' 

~-
origin, the CAB did invoke a prior approval requirement on some ITC 

/ 

f1ights. Prior approval i8 required for any ITC op~rated by a Canadian 

scheduled c'arrier(that i8 either Air Canada or CP Air) that does not 

provide overnigh t accomodation$ at a" minimum of three points irt le,~s t 

50 airmiles apart. Canadian chart'er- carriers ma~ operate without prior 

(. ' 
~pprova1, ITCs that provide overnight accombdations at a minimum of two 

places at least 50 airmiles apart.One stop ITCs, r~quire Board app~oval(44). 

art 19 March 1975 the CAB dropped its r~ser~ation'a ainst Cano I-sto rTC's. 

42. 31 July 1973 AJ;nendment SOR/DORS/73-425 revoking -section 41(g). J , - -

43. Canada Gazette, Part II, Vloume 106, No 10 SOR/DORS/72-145 section 41(b). 

44. CAB Order 74-5-37 of 8 ~y 1974 at 4-5.The regulation ha~ an intèresting his­
tory; When Canada, in 1913 changed its two-stop ru1e to main land pOints -
and .al1owed its carriérs to operate one-stop trips, the US, com'p,laining that 
this was an attempt to pressure thent to accept one-a top ITCs as -Part of the 
bilaters1, refused to aign unt~l the original two-stop provision governing 
CAnada.uriginating charters vas reinstated. In response, Canada then kicked 

_ US carriers out of the Canada - Hawaii and - F10rlda 'tnarkets ,and banned 
t ABC/WC operàtions in eUher direction. Travel Week1y. 1 Ju'ly 1914at3. 

Present1y, Canadian carriers May still operate one-stop ITCs to Hawaii 
and Puert Rlco/V:l.rgin· J;.slands, wi,thout prior approva1--an authority un­
changed by the bilaterai. , 

, . 
• 
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In comparison, everything remains fairly quiet on ~ European (ront, 

apart maybe for the tariff control recommandations for transatlantic ITCs, 
1 

that have been adop ted by ECAC member states(45). lntta European ITC 

trafEic i8 still thriving, although at less encouraging 1evels than 

before. 

The number of VI< resldents departing on ITCs in the Urs t quarter of 1973 was 

up 187. on the same period of 1972; this figure, al though apparent1y imp ressi ve, 

needs to be compared \.,ith the 74% increase. recorded in the fi ra t quar ter of 

1972, wlth the ending of winter priee controls on ITes to Medi terranean des-

tinations. 

A1though there was still a 9% increase in charter passengers leaving Sweden 

in the first haU of 1973, there was an 8% drop in those departing from 

Copenhagen airport, as compared with a 12% increase in the first ha1f of 

1972(46). The c~ined resu1t would seem t~ indicate a sta~~tion ln the 

Scandinavian market: the tda1 number of outgping passengers only increased 

by 0.6% in the first~6 months of 1973. This stagnation May be interpreted as 
" 

either the first sign oi_a market saturation in Scandinavia; or as a re-
". 

'~ ..... 
flection of the decrease i~ diacretionary spending due to the overa11 eco-

1 

nomic situation 1n the mid-seventies. Unti! fuller or more recent reBults 

and data are avallab1e, no definite answer can be give~., 

Where according ta the US and the Canadian regulat~ons, "shopping f11ghts" 

that la, ITCs of a duration ahorter than a week, are nat allowed, it appears 

that such short-duration7ITCs are already being operated to quite an ex-

tent, in c~rtain European countries. Attitudes of aeronautica1 autharities 

are on the wh~le fairly fle~ibl~, but vary accordlng to the caae • 
. \ 

45. ,This subject will be dealt with in the' next chapter. 

46:- ITABulletin 74}lat la. 
., 
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bein~ mpre liberal towards arriving flights than departing f lights, as is 

the case in the three Scanqinavian countries; restrictive where such 

flights are projected on routes suH;ably served by sch.eduled services, as 
~ 

is laid down in the Netherlands regulations(47); or without any limitations 

as is the case in the UK and Germany (48) • 

The question of these sbort-duration-ITCs was already placed on the work 

program by ECAC' s Seventh Triennial Session (49). In vie\,r of the concern aroused ,.,. 

by the development of such flights, ECAC decided upon a detailed study 

on the subject (50). 

The results of this study are not available yeti it may be anticipated 

that ECAC will come with a resolution recommending its member states 

" to adopt regulations, authorizing these shopping flights liberally, without, 

however, compromising scheduled serviçes • 

47. AIP'\etherland8 FAL-1-3 .. 3 Article S,1,B,1 and 2.' 

• • 48. ECAC/NSREC/4-WP/5 of 15-2-14 Ap,end1x 1. 
f'" 

49. lCAO'Doc. 8887, EèAC/7~at '3f~ pA;ag~aph 46. 
'1 

SO.'ECAC/NSREC/4-Report of 8-3-74, ~d ECAC/ECo-II/1-Report 7 of 26-4-74. 

\., 
, . 

.' 
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CHAPTER V CHARTER ArR FARES 

The question of chdrter air fares hD.s bcen a complicated one from the outset 

on. Attempts have been made to set minimum fares for passenger charter 

operations, ei ther by inter-carrier agreement or by governmenta1 regula-

tion. Generally, however ,mas!; charter fares so far have been determined 

by ~he forces of the marketplace, be i t 

(1) charter f ares charged by rATA carriers or 

(2) charter fares chargecl by non-rATA charter-only car-t:.iers. 

~ . 
The fares that are charged on the scheduled operations of IATA carriers, 

are set by the rATA Traffie Conferences(l). The function of IATA to set 

the fares of the scheduled operati8ns of their member carriers has been 

delegated to it by the great ma~ty of the governments of the world 

through their bilateral air transport agreements(2) 

1. Seè for general litterature on the rATA Traffic Conferences: 
--Gazdik, Ratemaking and the IATA Traffic Conferences. 16 JALC at 312(lQ49.) 
--Pillai, the Air Net. the case against tlle world aviation cartel, Grosman 
publ1shers, N.Y. at 53-67(1969) 
--Dirlewanger, ,Die Preisdifferenzierun lm Internationalen Luftverkehr, Verlag 
Herber Lang &. Cie., Be. rn, 19 9 
-~Wood, The~A Traific Conferences, an air1ine man's view,Paper presented to 
second Air sport Conference of NYU at NYC on 24 May 1962. 

2. Paragraph (b) ().f AnnexII to the Bermuda Agreement that was concluded bêtween 
the US and the UK in 1946, governing, schedul.ed operations between the two 
countries reads as follovs:"the CAB of the ys having announced ita int~on 
to approve the rate conference machinery or the I.A. T .A ••••• as su~~tt,ed'," for a 
period of a year beginning in February 1946. any rate agreements, concluded 
through this mach1nery during this period and invo1ving U~,carriers will 

th· 

be su&jec:!t to approval by the 8oard" CAB Order E-9305(1955) made the CAB' s approv 
permanent. 
Of the 1248 bilateral air transport agreements registered with ICAO up to 
January 1967, 789 agreements madé direct reference to the IATA rate making 
machineJ:'Y, ·while 74 agreements made indirect reference to IATA and 367 
agreements made no reference at a~l to the method of rate making, See Chuang: 
The International Àir Transport Association, A case study of a quasi govern­
mental organizat1on, A.W. Sijthoff,. Leiden at 41. 

1 " 

...,.. 

- \ 
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The rATA TRa~fic Conferences to date, have nevèr fixed fares for passcnger 
'\ , 

sérvif!es. \ 

, 
Minimum charter ~rices have never been ~ on an international, multi-

lateral bas.i..s. 

/ 

" 

there has been in existence, for a great numher of yeara, a multi-

, 
1 
-{ 

" chart~, " 

1 
/ 

2 
.' 

tude of national, unilateral regulations that contain rules pertain~ng 

to charter fares. Most of these regulations may not have fixed 

, charter fares, they did and still do 'contain provisions relating 

to the fares ta he charged for charter operations. 

2)More recently, such fare regulations have been incorporated in 

bilateral understandings and agreements bebWeen certain countries. 
1 

3)IATA resolutions pertaining to the fares to he charged for ITC 

operations; can ~e arranged under a multilateral heading as can 

the ECAC resolutfons that recommend certain fares to be charged 

for the different modes of charter air transportation. 

Host of the rate c1auses in these regulations, are b~ed on a comparison 

with fares charged by scheduled operators. 
1 , 

1) Unilateral regulations have. beeu in exis t:~,ce si-nce charter fUghts 

started ta be operated. The majority of these uational regulations, vas 

rather stringent 'in that in most cases prior permission mus:t be 

obtained in order to opeT'ate the flight. Only a limitei number of states 

knew rate claus~s in the1r regulations. The main idea beh1nd thesc rate 
~ .~, 

provisions W8S the proteètion of the scheduled airliQes from lov~price 

competition from the charter airl1nès. 
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The earli es t reguJations of Ceylon and India for i ns tance, proviùed that 

fares to be charged ior the earriage of ~raffie to or from their terri-

tories on non schcdulcd fUghts "shall not' be 1ess than the rates charg~d 

by schedu1ed air1ines, operating the sarne or equivalent routes". 

The Netherlands had a similar regulation for charter flights that were open 

.00 use by the members of the public. In the case of single entity charters 

• 
where the aireraft wa$ leased to a person or a body, without the resale 

of space, carriers were free ta set charges for the entire aireraft. 

Cuba speeified that excursion'~ charter flights by fo~eign operators "sha1l 

be made at rates higher than those for'scheduled operations over similar 

·distanees"(3) • 

The ,only states that aetually fixed minimum charter rates were Austra1ia 

and the ÛS. Austraiia for both domestic and international f1ights, the US 

only for domestic operations. The Australian regulation ~ the early 

fifties stipu1ated that charges for passengers taken on or discharged on 
/ , 

Australian territory "sha11 not be 1ess than such a~ounts as rnay be directed 

,by the Director General of Civil Aviation". 

~ 

Before Wor1d War II, charter fa~es in the US maintained themselves on 

a lev~higher ,than the f~res that were charged on schedu1ed operations. ,. .... , 
As ~his situation reversed, the Air Traffie Conference of Amerie~ 1941, 

agreed upon reso1utions fixing uniform charges ta be made by aIl airlines 
o 

of the Conference, for charter Ahd other special flights. The Conference 

ti1ed with the CAB two tariffs entit1ed "Charter Fares for United States 
< 

Government" and "Charter Fares for ottler Than United States Government~'(4). 

3. ~ore info on national regulations i .a .. Sundberg, op. cit ut 109-,116. 

'. 
4. Contract CAB No. 183 flied 13 May 1941 and Contract CAB No. 195 fi1ed 17 June'4J 

: 
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, 
The impetus for adoption of thcse resolutions is believed ta have been 

in part: "informaI complaints" receh'ed by the Board, and apparently 

referred to it by the Conference, to the effect that "charered services 

have resulted in the sale of air transportation at less than published 

(scheduled) tariff rates" (5). 

J 91 

Since 1947, the CAB h.:ld required that the domestic airlines file and adhere 

to "tariffs providing rates and charges for charter trips and special 

services" and., if not expressly subjecting foreign air carriers ta the 

~ same requirement, the Board at least paved the way to make them file 

and adher~ to charfer rate tariffs(6). 

In 1950 the Board suggestèd the formulation of rates for aIl charter 
./ ,f;. 

operations: European a1.rlinê managemepts ,pointed out, howev~r, that 
. . .. 

Ha serious question exists as to whether the pub1icati~n of charter 
~tariffs wou Id not be in ~'iolat1on of the commitments of the IATA 
members embodied in the rATA articles of'Association and'Resolu­
tions" and that "insuffH:'ient experience has been gained thus far 
by the carriers 11' particu1arly in the transa t1aptic operations, 

'to permit of the' prese~t formula of a universally acceptable set 
of rates and ru1es for aIl ~harter operations"(7). 

\: 

The CAB suggestion was never realized. 

\' 
'More recent regu1àtions deal a1so with fares to be charged 9n charter op~­

rations. They do sa to a greater extent ~han be~or~. Most fare clauses 

.in these regulations suggest fares to be charged in relation to rATA fares; 

many national' r~gu1aÙons do 80 in respect o~ IT~ pç:c:>S, Other ,fare 

clauses are based on a. general consensus among a group of atates, as is the 

case in the national regu1.atiQns of the RCAC member states" pertaining to 

a.o. ABCs. 
, 

Therefore, it seems more proper ,ta deal vith these more recent national 
; 

regulations under the. "mu1t::Uateral"heading. 

4 

u 
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\ 
t 

2) The earliest hilateral agreementsgoverninfS charter operations ,tlial 

were concluded between a number of European states(8) did nct enclose 

any rate provisions" The first time a rate provision actually emerges in a 

bilateral charter arrangement, ia in the Memoranda of Understanding that 

were signed.by the US and a number of European stat1B(9). The Memoranda 

-'" 
signed by the US and Germany and Franee(lO) respectively, provide: 

"To assure that priees are neither unreasonab1y high or low. taking 
into account aIl relevant costs, each Party shall require the filing 
of tariffs or priee sehedules(as applieable)and enforce conformity 
to tariffs or priee schedules on aIl flights ·operated". 

The two 'other under'standings that were signed that year, by the US and ... 
respectively Ire1and and the Netherlands. gJ a 1ittl~ further in pro-

J viding that 

" ••••• the regulatory authorities of ,each Party shall. ... 
(7) consult with the' appropriate authorities of the other Party' 
about uneeonomical, unreasonable or unjustly discriminatory 
charter rates charged or proposed to be charged for services con­
ducted pursuant to this understandi~g and, in the event of no 
resolution by consultation~ may take appropria te Action to pre­
vent the inauguration or continuation of uneeonomical, unreasonable 
or unjustly discriminatory rates". 

1 • 5. See t.C. Neal, Somè Phases of Air Trans~ort Regulation 1942/~3. 31 Georgetown 
Law Joumal 355-380', and Sundberg, op. e1t .. at 12- and 47. 

6. Th1$ rule appeared 'aS Part 207.4 1n the 1951 Charter Regulation. 

7. Letter from BOAC,KLN,and SAS to the CAB of 16 February 1950. 

" 8. See for more information on these btlateral agreements Chàpter II ~para. 3. 

9. The Memoranda of Understanding are dealt with in Ch~pter III, para~ 2. 

10. The Understanding signed ~etween the US and Belgium does not, as do eh~ sub­
sequent understandings in their,original form,only cover edvance booktng 
charters, but 1e of a much broader conception tt covers a11 modes of charter 
transpcrrtation, including ITCs,. Neither this Memor"andum nor the one signed 
by the US and the UK contain sny rate provisions. 

• OP 

SCU ... ! ." .. , ' 
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The Non Scheduled Air Services Agreement thar- wa~ con~luded between Yugo-

slavie and the US c'ontains a rather extensive rate claus, 

Article 11 provides 1.a. 

, 1 

" " . ~ 
(A) the rates charged by each carrier shaii be reasonable, 

,considering a11 the rel~vant factors bearing upon 'the eéonomic 
characterlstics of prestribed non scheduled air serviees. Such 

~ . 
rates shàll be subject to the approvai of the aeronautical au tho- , 
ri ties of the Contracting Parties, who shall act in a~-=ce with 
their obligations under this Agreement, within the ltm 
their legal competence-; (nt 11) . 

'" ..' 
(C) rf one party, upon review of the rates charged or proposed to 
be charged, or practices followed or proposed,to be followed by 
a carrier of the other Party, findS" that tnese rates or practices 
are or·will be uneconomical" unjust or unreasonable or unjustly 
discriminatory, or undul~ preferential or unduly prejudicial, it 
mat so nbtify the other Party and thereafter the Parties shall en-

.} deavour to(reach agreement ~,n resoluti.on of the complaint;(nt 12) 
. . 

(D)In the event that the agreement is re~ched pursuant to paragraohCC) 
each Party will exercise its hest efforts to ensure its) impIe­
mehtation;~ 

l , 

(E)In the èvent that the complalnt is not resolved pursuant to 
paragraphs 'CC) and (D), each Party may take whateve~ steps/it 
considera necessary to prevent the.1nauguration or continuation 
of th~ objectionable '~ates or practices, provide~,h~ver, t~at the 
Party taking such action, shall not require the rate charged by the 
carrier of the other Party to be 'higher than the rate charged by 
Its own carriers for comparable services". 

/ 

The charter agreem~nt conduded between the us and Canada provides 
1) 

, \ 
also that rates to be charged '~hall be reasonable "considering aIl 

"re~evant factors bea~ing upon the economic ch~rac terlstics of pre­

acribed non scheduled air services". It further s tipul.ates that no 

carrier "aball rt'!bate "any portion of sueh rates by any lIlf:Bns, directly or' '~, . \ 
indirectly, including the payment of excessive sales commissions to agents". 

, 
. , 

11. Par~graph B rèqulres Parties to file proposed rates with.. the. authoritie.s 'of 
the ,other_ party) ~O days before proposed ~a~ of introduction. . ' 

\ .. 
12. Cf te,xt of section !.002j of t"-e Federal Aviation Act. , 

-.....'.;. 

'" 

, , 
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Sorne general rçmarks <Ire warranted here. 
, 

Firstly, it may he notcd that neither the rate provisions in the Memo-

.. 
randA. of Understanding. no!' 'those in the bilateral charter ~greements. 

make any refercnce to IATA fares. The Hemoranda and agreements give rate 
\ 

provisions that are based on such eco~omic factors as being "reasonable, 

taking into accO'Ut\t aIl releve.nt costs" and h~ing linon discriminatory 

and non preferential". 

Secondly, it may be pointed out that no distinction. i5 being made between 

charter fares, as they are char~ed hy LATA carriers and charter fares, 

charged by other carriers. 

Thirdly, these arrangements leave the charter rate making in the first 

• instance to the carriers themselves.' Governn'tents show an active interest 

in' the level of international charter fares. • 
Before the existence of these arrangements, international charter fares 

were freely determined by the forces df the marketplace, by supply and 

by demand. Heavy cOil1pe ti tion on especially the Nor th Atlan tic rou eas 

pushed the average level of charter rates' downwards. This occured to such 

a degree, that many cha rter flights were operated with substantial. ~sses. 

Governments came to conclude these understandings and agreements i.a. , 
t~ prevent any further financial deterioration of the transatlantic 

charter 0llerations of their na tional carrier~. The agreemeri ts do not fix any 

charter rates. They give a set of minimum standards, a set of minimum 
J' . . 

conditions that havk to be complied with: charter tlights· ... ·may not: be 

operated at a rate level which :(8 below the rate level of the Qperating costs; 

~ric~ charged should b~ reasonable. non discrlminatory and non pr~rential, 

and àre subject to government control ~n "'an ex post facto bpsis. 

.. 
' .. .. 

b . 
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· 3) Multilateral rcgulation of charter fares has been virtually non existent. 

The Paris Agreement of 1956 i8 silent on the subJect. 

There were relatively ~ew charter op~3tions in that cra, and· thê 

problem of what fares should be ~arged, in arder, ta enhance the health 

of the industry, did hardly pose itself. Priees were determined by t~e . 
forces of the marketp1ace. General standards were set for ITC operations 

by the appropriate resolutions and scatter~ational regu1ations. 

The Ottawa Declaration of 1972 contains the f0110wing paragraph: 
, . 

"Ga.!..ri~ should offer capaci ty for the n~w category of'\operations 
at pricesyhich are neither unreasonably high or low, taking 
into ace~9t the aircraft cost per mile~ the distance involved 
and other relevant costs. Not less ~an four months before the 
commencement of their firat operation, carriers should file ap­
'propriate tariffs with concerned regulatory authori ties, In the ab­
sence of a challenge to such t~riffs. contracts incorporating 
thelP, shaH be tegarded as valia in this' respect" (13) • 

• 
Worded in rather general terma, the Declaration 1eaves the carriers relativ~ly 

free in dete~ning what priee th~y wish to charge. lt only urges them ta 

charge priees that are cost related, priees thât do not depart tao much 

J-r'om ~he actual operating cast. • 
The riva1ry, however, bétween rATA carriers and charter operators and be~eet 

, 

these carriers amongst themselves, malnly on the North Atlantic routes, 

reached such a competi~ive atage, that it brought both classes of carriers 
, JI 

in serious financial trouble. In order'to ~olve these finanelal difficulties, 

three groups of solutions were brought to the fore, virtually aIl based 

on ~ multilatera1 approach: 
" 

~ • 
Paragraph~ of the Declaration of Agreed Principles, s~ned at Ottawa in 

.. ;0 

October 1:972.' The "new category'''' the Declaration mentions, is the- advance 
boo~ng charter concept. '( . ' . 

• 
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• 

(a)Bolh crasses of cârriers tç>ok, up the' idea of reachjng multLlateral agrce-

ment on charter fares, on an inter-carri~~ basis. 

. (b)IATA, in September 1974, decided t:o amend Hs Att of Incorporation 

. 

in arder to admit charter operators ~o its membership and thus set illtni­

mum charter rates. "No charter operator has applied for membership yet . .. 
(e)Governments propcsed guidelin~s fer minimum ehart7r priees. • 

~e. US CAB withdrer i ts guidelines in February 1975. r 

.., 
ECAC recommendations pertaining t0 minimum charter fares have~been 

widely imp1emented by the member states. 

• 
The market condi tions which created th'ese diffhulties have been 

• ,résent since 1969. Those conditions incl~de, first, the acquisition 

of vast1~ ,excessive widebodied aircraft, capacity ~ the schedu1ed air-

lines serving the Nor~ At1antie routes and, second1y, the decision of - , 

those airlines through LATA; to inst1tùte bèlow-cost discount fares on 
; 

their scheduled flights, in an effort'to deprive the charter carrie~ 
~ 

of any signlficant ~hare of the bulk passenger market. 
, 

As a conseqence of the introquction of these be1ow-cost f~res, rougn1y 
~ 

• • 
c " 80% of transat1a~tic scHeduled service passengers trave1ed at discount 

, ~ i 

• 
fares. In 1972 Luf thansa, for example, carrie~ 26.6% moroe passengers 

~ C . 
"cross the 80rth -Atlantic, but ipcràased its .:revenue on that route 

1 .~-ty only Q.7% :"Only o~e fifth of our North At1ant~c p8ssengers paid 
(1 " 

. t 
tlle _tlnal fare while aIl the others used speéiai reduced fares (14) 

~e charter a1r~i4is're:ponded ta these ~TA djecQunt fares in the only 

wa~ .. they cou1d, namely, by redu~ing charter rates t~ marginal 'and 

fi 

• 14. See ITA Bù11etin 73/36 of 22 October ~3 at 819. '~ e. 
, i' 

\ 

1 
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ultimately to bt!low':'cost leVel!>. Tariffs on file with the CAB in the 
~... 1 

spring of 1973 for transatlantic charten services indicated a prevalent 
.... 

range of peaksea"soll priees (N.Y.C.-London) of between $112,= and ~160,= 

~ 
~ , 

This equates ta a range of 1.62 C and 2.31ç on a per sedt mile basis. 

On 9 May 1973, the me~ber carriers of NACA(IS) filed an application with 

the CAB, requesting that it permit a1l US and foreign flag carriers 

holding certificate or permit authority to perform transatlantic chdt'ter 
• 

services, ta engage i~ discussions, the objective being an agreement 

on passenger charter' rates and the basic elements of service ta which 

the rates would be applicable. "The goal of sueh discussions was not 

t?eliminate competition by sètting specifie fares as LATA does(16)but 
f " 

rather to establish minimums which would preclude below cost operations': 

These are the words' used by the CAB • in tbe order with which it 

gr4nts the authority. The words are not tao happily chosen, since also 

LATA establi8~eg minimum f4res. Member airlines are free to charge any 

amount above thos~' "spee'iflc minimum fares", not below. These minimum 

fare~ become the fares Chat are actually charged by the member airlines. 

1 
Therefore,· there is ha,rdly any difference between the established ~ystem 

.1 

l~. Overs~~~ National Airways,Inc., Saturn Airways Inc.,Trans International 
Airlines,Ine., and World Airways, Inc. 

'" 16. 56 prominent US Independent Tour Opera tors feared that approval of the ap-
plication wOuld lead ta the establishment 'of an IATA-like cartel for the 
setting of transatlantlc minimum chartef rates, with the end'result that 
~erican and European consumers~ would lose their presen~ availability 
of low-cost tr~nsatlantic services. The CAB, however,-did not read NACA's 

:request 8s.contemplating a first step ta evàlution of a permanent forum 
'aldn ,to the IATA TrafÜc COnferences Machinery Since~he application" 
made no reference to an administratf"e secretariat, ilnd i9 silent on the 

, procedüral rules unde~ which the discu8si6ns would be conducted: 
CAB Order 73-6-79 og 19 June 1973 at 2 and ~4. ' 

\" 
\ 
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~ . 
used by the LATA Traffic Conferences and the~SY5tei as it was proroseù by 

NACA. 

NAc~ontended that the development of a rational and economi~al trans­

atIarl\c fare structure requires that charter rate levels be established 

in the context of knotvn promotional fare levels of schedulcd operations und 
, ~ 

vice versa; it ackno\Yledged that \:h18 could be accomplished by either: 

(l)eondueting simultaneous discussions at the time and place schedulcd 

for the rATA Traffie Conferences, with eaeh meeting acting in full 

knm:ledge of the fare levels being arrived at- by the other, or ,/ 

(2)holding éharter rate discussions at a separate Ume and place and 

predicating those discussions on an agreement that promotional fares 

on seheduled services wou Id subsequently be e'stablished at levels, 

sufficiently above charter rates to p_ermit mark~ters on 

an eeonomic bas is . 

NACA 'a application was' aupported by other US and foreign carriers and on 

19 June 1973 tbê Board granted the requested authority noting that . 
"Our action is of coJ..se ft departure from historieal poliey which 
1eft charter rates t~dÇthe forces of the marketplace. ln our opinion' 
this p~llcy has w~k well, and has resulted in aggressive 
promotion of charter ervice and a competitive spur to scheduled 
service. On the other'band; the contpe..titive environment on the 
North Atlantic bas quite élear1y changed significantly in recent 
years. Cha~ter services now account for some 30% of the market 
and no longer can be considered'a f1edgl.ing industry"(17). 

Fol1owing receipt of B'Oard authorization, a steering commit'tftle was fonned' 
.". S ,? 

\ \ 

by the carriers to make arrange."1lents for an :inter-carrier fare confere , 

22 scheduled~~17 charter operators met at Brighton (England) fra 
" 

17. Idem at 3. ln Order 73-10-99 of 26 October 1973 this authorization was 
extended for anoth~'r 90 4ays. fi' 

\ 
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27 to 31 Ju1y 1973. The BrIghton Cçmfcrence ended ~ .... ithout agreement as 

thcre W,\" ~tlbstantia1 disag~èement <l.mong the carriers, not only as to the 

min,imum r1te lfve1s ~h02mselv('s, hut abn :.lS to whether there should he 
J 

rate dlfferentials to ref1eet the diEfercnt operatlng effieiencie~ of 

various airerait types and seating configuLations(18). 

The Prc::,s Release issued at the end of the Conference s tated: 

"Whi1e no specifie agreement was reached, notable progress was 
meldE'. The Conference enabled the delegates. ta exchange views 
for the first time on the make up of an acceptable package covering 
charter rates and scrives, and while the views differed, many common 
.:l-pprodches were found. Notable among these was the agreement in 
principle on a program covering standards of services which wou1d 
become an integral rart of a rate understanding"(19) 

-',\ 

In view of the inabi1ity of the carriers to reach agreement, the CAB, 

on 7 September 1973, issued a Notice of Proposed Rule Making(2qLcontaining 

proposed minimum transat1antic charter rates. It would be the poli~y of 

the Board, according ta the proposaI, to regard as prima facie unjust and 

unreasonable, charter tariff ,rates below the minimum levels stated in the 

~oposal and to suspend and ~nve. tigate such charter rates(2l) 

1 

~8. One pro91em during the talks was that deiegates from charter carri~rs did 
not ful-Iy ünderstanâ the tacties and bargaining manoeuvres used by IATA 
representatives, who \.,ere more practice.:1 in such techni,ques as a result of 
maQy years' experience with one another in IATA Traffic Conference~ry 

---19. Annual Report of the Director aeneral of tATA ta the 29th AGM, 12-15 November 
1973 at 6-7. 

20. PSDR-37, Docket 2587) wh~re the Board proposed to amend PArt 399 of it~ Po-
licy Statements hy the adçli tion qj a new s"ection 299.45. t 

21. The Bo~rd found that north atlantic charter rates below 2.2ç per seat mIle 
for midweek charters and 2:4<; for weekend charters may be"unjust and 
unreasonable and 'should he invesfigated and sù~nded in the absence of the 
most;, convincing, justification. Subject to comments from interested parties , the 
Board decidad not to structure its minimum charter rate standards on a 

~ seasonal hasis. 

t ' 

, 
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The liS D(>~rtment of JUbticc callcd the proposai cl m-1jor step in lhe \Hong 

di rec tt'On: 

.:> 

"The proposaI is an unwise departure from traditional principlcs. 
a dcparture designed to protect the "evenues of the seheduled carr 1er" 

o 
at t;1e expense of the charter flying public. Tt should be either 
withdrawn or a hearing should be held before minimums are adopted 
..... Results of the proposaI could well be a deeline in efficiency 
of the charter 1.ndustry. increased costs and no inereased pro-
fits for any member of the industry(22)'.' 

On the other hand the Departrnent of Transportation fel t the proposed 

l~vels were too low and s-\-Jgge~ted seasonal differenti;ü!j,v,arying by air­

eraft tlPe(23). Such a priee differential wouid reflect the more efficient 

operating characteristics of widebod1ed and stretched DC-8 aireraft in 

high densi ty. configurations.· The proposaI was never adopted because the 

Board believed that the airlines .would succeed in establishing their own 

minimums . 

ECAC, on the other hand, did give sorne guidelines for minimtnn charter 

re tail priGes to be paid by the passenger, and minimum cnarter wholesale 

rates to be paid by the travel organizer·. 

During its Eighth T·riennial Session in June 1973. it reeommended, that 

"fo1' the l'urpose of calculating a minimum priee tô b~ paid by the 
passenger •.•. the following ABC rates per return seat s tatute mile 
shauld apply: 
,--uS(: 2.2 during the of f-season. and 
:"-'USç 2.5 durin~ the peak season(24) 

As ia the case wi th mas t ECAC reconimendations. the maj ori ty of the member 

states adopted the recommendation, sane • however with reservations(25). 

22. Aviation Daily of 6-U-73 at 26. 

23. Aviation Daily of tt-l1-73 at 53. 

24.' lCAO Doc. 9062, ECAC/8 at 12. 

25. The reconunendation was not adopted by the Scàndtnavian cou~tries, i!lgium a~d 
f' 
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The recommendation 117aS amended du.ring ECAC's Sixth Intermediate ~'.essioll 
'--

ln January 197/, , to redd: 

the minimum, ABC rates quoted in paragraph one of the reco~ndation­
shoulcj be 
--USç2.90 durJ.ng the off-season and 
--USt;:3.30 during the peak season. 

The Conf~rence then encouraged its member states ! 
"in eonsidering applications for chart.er operations other than 
advance booking o,r IT types, to require the carriers to declare 
the wholesa1e char ter priee paid to them by the organizers and use 

'the follot.,ring criteria as a guideline before authorizing sueh 
charter operations: the wholesale charter price Iper return 'se~t 
mile is not les than US ç 2 .40 duri~ the of'f-season ana US c;: 2.80 
during the peakseason, and a margin of approximately 5% between 
wholesale and r'etal. priees of such charter operations 15 rea?onabHl(26) 

It mus t be noted that these minimum priee recommendations on1y concern 

charter ope'rations thjlt orig1nate in Europe. 

For transatlantic rTC operations, ECAC maintained Hs poliey that the tot 

minimum priee of such tours should not be less than 110% of the IATA GrT 

basing fare. This in contrast with its po11ey towards intra European ITCs 

which from the outset on has been ve ry libera!, This liberal atti tude .. for 

Switzerland. The UK delegation stated that Hs country did not apply priee 
control over advance booking charters but exercised surveillance of such 
priees. On Jan 21, 1975, however, the CAA amended its regulations to include 
ABC wholesale tariffs.; (1) the tariff to be charged to an air travel organizer 
..for seats on a round~rip ABC flight from the UK to the US and/or Canada shaH 
not be less than the number of seats purchased, multiplied' by. the seat mile 
rate specified in paragraph (3) hereof •••••• (3) The seat miLi rates are 
from 1-11-75 to 10-12-75 and 1-1-76 to 31-3-76: 1.,08 p. 
from 1-4-75 to 30-6-75 and 16-9-75 to 31-10-75 a,nd 11-12-75 to 31-12-75: l.I9p. 
from ~-7-75 .to 15-9-75: 1.48 p. 

26. Recommendation N~. 2 of lCAO Doc. 9086, ECAC/lNT'S/6(SP) at 10-11. The 
de1egates of Ireland and the Netherlands stated that, although in favor of 
the principle of a priée floor for charter operations other than ABCs and 

'IT,Cs, for pract1cal ressons the}l were obU.,ged to reserve their posi~ion 
on th!! latter part of the r~c::ommen~at,ion. 

" 
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examplL', dllm.;s the Dutch rcgulations to provide La. that the prlctè!i for' 

tours of a duration of at least a we~.k should amount to at least 604 

. , 
of the reasonably mos t comparable rATA return fare. durlng the summer and 

50% du ring the wintec. For tours of a duration of ~ess than a wec~, the , 

priee should amount to at least 55% of the comparable rATA priee in the 

summer and 45% in the winter season(27) 

The res trietive policy towards transatlantic ITes can be explained by 

the fact that the si tuation on this route 18 of a different nature. 

The social element which plays such an important role in the performance 

of intra European ITes (28) lacks al together on the transatlantic hauL More-

over, transatlantic ITC flights are mainly operated on routes that are 

served by the scheduled airlines. In general, these transatJ.antic hauls, 

are considerably longer than the intra European hauls, and. therefore, 

more vulnerable to diversion from charter operations. 

• 
In Hay 1974, under the auspices of the us Department of Transportation , 

an understanding was reached whereby the NACA carriers, PanAm and TWA iointly. 

filed a reques t with the Board for renewed authori.ty for an intei--carrier 

conference of a11 ai:t:'lines engaged in transat1antic charter operations', 

~o d1scuss agréement on minimum chart~r rates. Thï's application was granted 

1::Iy the CAB on 17 May 1974 (29). 

28. See ~on the importance of intra European ITCs, Chapter IV. paragraph 3. 

21. AU fletherlands FAL-1-3-2 and 3. Article SA ~nd 5B. 

29. CAB Order 74-S-89,of 17-5-74- , 
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On 22-23 Moyrepresentatives of Canaùa and the us and the member 'itales 01 , ~ 

" ECAC, held a meeting 111 Paris on the subj ect of N()r~ Atlantic passenger tdn'~, 

They agrecd that (a) there should be sorne re2sonable relationsh ip 

between the lowest scheduled fares and the pricès offered on the charter 

market and that (b) a minimum charter price regime should be worked out 

through negotiations between the carriers themselves, scheduled and charter. 

According to the de1egates, this method was greatly preferrcd to de-

..t:emination by governmental author! ties, a1though in a"mflllber of' cases 

'1 
government approval would be ret}ui red (lO) . 

/' 
On 15 Mav 1974, US airlines asked for prior Board approval of a plan to 

estab1ish a Charter Conference within IATA, as proposed by the Association 

itself(:H) . 

Establishment of an lATA Charter Conference would mean that international , 

• scheduled airlines, for the first time would agree ta charter rates, as 

i8 done with passenger fares for their scheduleq operations. 

The sch~rlu1ed carriers sald that government regulation of charters ks 

"far from being uniform" and that there is a need "for the specialized Charter 

Conferences for dlscussing and pethaps takihg acti?n on charter rates and 

f~re9 with the' objective of achie.ving compensatory charter price levels •••• "(32 

NACA urged the CAB to d:i3approve this IATA proposaI calling for the establishmen 

of such a s~parate charter conference. "Approval could only serve to 

unde~ne the chances for 8uccess of the inter-carrier discussions. 

ECAC Press Re jéase No. 26E of 24-5-74. 

Aviation Dail}" 15-5-74 at82. 

. 
AViation Dnily 16-5-74 at 89. 

~ ,...,.. ... \.... .c; '. '.' ~ ..,.,,-li.ÜJ,~!LJ. JEt .JI. l, 
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If the IIQ3rd does nO,t dls3pprovE' this pruposa1, full hearings shotllù be held. 

becausc the proposa1 would not on1y constitute ft basic change in thp roie 

of IATA. but also poses serious anri-trust qUf'stions and l threal cns ta 
.f 

alter the compe ti tive :: alimce between rATA and non rATA carriers in 
1 

international charter markeq;(33)'.' 

While non IATA carriers were at that time ine1igible for membership, 

any international charter airline operating under the authority of its 

government, would be eligible for the Conference. The plan was never 

materialized. 

• 

On 29-30 May, the Steering Committee, which had previausl~ made arrangements 

for the Brighton Conference, was called into session in Geneva. It made. 

a!rangernents for a full conference of scheduled and charter carriers 

ta be held in Montreux on 16 July 1974. 

This July meeting at Montreux ended withaut agreement an was adjournid 

until 9 August. The discussions were resumed at Montreux on that date 

and again ended without agreement. The CAB then renewed for a periad of 

60 days the auth6rit~f North Atlantic charter and scheduled carriers ta 

hold charter rate talks(34). 

The {~ter-carrier discussions at Montreux broke up prlmarily because 

of two disagreèments: 

33. Aviation Daily 6-8-74 at 204.--1:ii reply, US rATA members said: "The purpose " 
of the proposed amendmentsis, ta lmprove the working agreements ot the Traffie 
Conferences by separating discussions pn ch~rter mattersfrom other subjects 

'and thus have the requiaite direct interest in these mattera ". The carriers 
also eaid that the Traffic Conferences will operate the same way they do now 
except far the administrative segregation o( discussions on charter mattera: 
Aviation ~aily 4-9-74 at 10. 

34. CAB Ord~r 74-8-62 of 15-8-74. 

,p 
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l Dl.ffl'rences over the vol'wne of Advancc Purchase Excursion (APE~ 

trnffic that s~hcdulcd airlines could carry(31) and 

II Di fferences over c.h<lrter rates for d;lfferent configuration.(36) 

The breakdown of the inter-carrier hegotL:ltions was to have serious 

effect on the transatlantic fare situation as a whole, for th~ North 

Atlantic faré ~reement reached by the rATA Traffic Conference, al::rb, at 

Mohtreux , was tied to establishment of minimum charter rates. 

3aid lATA: "The fonnal Traffic' Conference resolutions now agrecd on in 
Montreux, rnake provision for minimum charter rates and conditions 
of service and implemèntation of the full sehedu1ed fa~e package 
is subject to the early formal acceptance, imp1ementation and con­
tinuation of such agreed minimum charter pri~es and .conditions 
as a component of the total pricing s tru'ctu~ for the North 
Atlantic routes."(37). 

o 
If charter minimums wou~d not be established, the rATA package w6Uynot 

take effect. Since the APEX fare was the lowest in the package, it was the 

key to the charter minimums (38) • 

i 
35. The APEX fare ld~a was put forward for the first time the'Mont~al \, 

e,used on schedu1ed IATA Traffie Conference in 1971. APEX fares can solely 
flights. Reservation and full payment must be made 90 d 
changed to 60 days) of departure hy the passenger. A 
of 22/41j days applies; no stopovers are permitted; the 
t~een the ·two classés of carriers was whet&er 20; of t 
aireraft in seheduled operation should be offered to 
proposed hy the s cheduled carrie ra. 'or on1y 10% as bac 

ys· in advat;tce(la'ter 
imum/maximum stay 

point of friction be-
e capaeity of thé 
EX ·assen ers, as 
ed hy the charter operato 

36. The CAB in 1973 reviewed available cost data, filed b the US supplemental 
carri.ers. Operating costs showed to approximate $5,- per aireraft mile for 
the str,tched DC-8 or ln terms of cost per seat mile 2.0ç. For t~e standard 

1>C-8 and B-707 they approximélted respective1y $4,30 and 2.4ç per seat mile 
Incl.lon of a re turn element would procÎuee seat mile eosts ol respecti vEdy 
2.6~ and 2.9ç. 

37~ Aviation Dally 27-8-74 at 321 . . \ '\ 

\ , 

38. 'See 1..a. the joint US-Canada-ECAC agreement of ,23 May 1974, that there 
shotft.d be some reasonable relatienship between thé lowest sehcdu1ed 
faré and the priees offered in the charter market. ~ 
'0 ' 
J:.~ 

. ~:'" 
r' , 1"­
i ~ ... 
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lin attcmpL to come as yet ta dn understanding on minlmum charter fa["(~s 

",as -made at' th. inter-c;1rrler conference at San Diego in September 1974. 

On Il Scpt<!l'11ber a tent~ti\re agreement was reached(39). 

On 12 Scptember, four charter operators opposed thtf'àdoption of the charter 

flpor agreement, basically because they considered the priee le-..:els tao 

high(40) . 

On 27 Septembèr, the Department of TransportatiOfJ invi ted bath classes of 

~arriers to Hashi,ngton, urging them to reach agreement on minimum charter 

rates in order ta avoid the goverrnnent.s forcing an agreement upon them 

On the same date, representatives from the ECAC countries, Canada and the 

US met at Montreal,' t<J discuss such governmental action, in view of the 

failure of the c~arter fare cenference to _arrive at an understanding: 

The outcom~ of this Montreal meeting was a request ta both conference co-

chairmen(41), ta recanvene the discussions and again seek an agreement, with 

a not-so-vei1ed ",arning that if the conference failed to arrive at an agree-

mènt, ECAC, Canada and the US wou1d seek to remove any obstacles ~o a 

rational transatlan tic fare structure by govemment action(42). 

39. THe fo110wing minimum charter llrices were proposed. For the smallest size 
aircràft in respect1vely Law. Shou1der and Peak Season:3.1ç,3.4ç and 4.1~ per 
seat mile. For the biggest size aireraft respectively:2.75ç,3.05çand.3.75~ 
pè1-" seat. mile. 

40. Av1àtion Darly 12-9-14 at 58. ' • 
The four carriers were ONA, Saturn, Wardair Canada ~nd Capi toI. 

'41. Ed Driscoll. president of NACA, representing the) charter carriers and 
. MI:'. Champion of PanAm representing the Bcheduled carriers. 

42. See for more detailed infonnation on these and previqla discussions: 
Statel1lent of E. Driscoll before the Subcomnittee on AdministrAtive Practlce 
and Procedure, cO!II'Ql t tee on the Judiciary, US Senate- on 7 Novemberc"19 7 4. 

, 0 

;w L. 
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, 
Subsequently, carriers, meeting again at San Diego. exteodeJ through 

8 Octobe'~ their d'e.:tline for reaching ngreement. 

By 8 Oc tobl?r the talks collapsed becéJ.use nei th,er group would accep t tbe, 

other's proposaI: Charter carriers beli.eved the r.s proposed by s'cheduled 

carriers were too high. Scheduled carriers thought those proposed by the 

charter opera tors wère \1:00 low( 43) . 

The CAB then announced that i t wouid issue guide1ines, for" a charter r,ate 

minimum, based on current costs of aIl airlines. 

Charter airlines, members of IACA and meeting in Nontreal, agreed that 

governments should oot set minimum charter rates. 

They described as 

"undesirable, both from the consumer and carrier standpoint 
aoy attempt ta 'stabl~h uniform rates for charter services 
by governments.' Rate setting other than on the basia of economic 
justifiça~ion y the individual carrier tends to produce artifi­
clal1y high f re 1evels and removes the element of competition, 
aU to the d triment of the consumer and therefore, is not in the 
interest of he. public(44)." • 

ECAC, in November 1974 adopted'a ~ecomm~ndation, amending the previously 

adopted recommendation dealing with minimum ABC rates (45) It reads:, 

WHEREAS 

,l, 

Il 
modification f the economic situation caiis for updating of minima 
and conditions for the périod colltilencing 1 April 1975; 

» 
43 .. M1.nimum charter rates as proposed by ~~r:' ~perators were as follaws, for 

'the ama11est ft.~ a~rcraft in res'pective1y Law, Shoulder and Peak Season: , 
2.95~1 3.15ç' and '.70 ç and for tlle biggest aircraft:2.60ç.2.80ç an~ 3.35ç 
per lIat mlle.lnteresting to compate them with those mentioned in footnote 39; - \ ~ 

44. Aviation J)aUy 17-10-74 st 250. \ 
\ 
\ 

45. Recommendation on price control or su~Y"llance of North Atlantic charters 
other than ITCs from 1 April 1975 to jl Mareh 1976. ~ 
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\ffiEREAS th.;! fu,ter-carrier Conference has regretrully nOot come to a 
deflnite agreement, 

THE 'CONFERENCE 

A. RECO~NDS: 

that certain provisions contained in recommendation No. 2 of 
ECAC/INT .S/6 (SP) be amended as follows.: 

a. the minimum ABC retail priee per seat statute mile should be: 
--us è 3.34~ in the off-season; 
--us è 3.S7~ in the shoulder season; 
--US è 4.39<; i t; the peak s eason. "}~ • 

b.the minimum wholesale charter prics should be~ 
--us 2.85ç in the off-season; 
--US 3.0Se; in thè shoulder season; 
--US 1.75? in the peak s~àson. 

B. ENCOURAGES 

member states, in considering applications for North Atlantic 
charters other than ASCs ~ITCs, to take as guidelines w!!h regard 
to the wholesale priees, the minimum levels mentioned iu"Part A b) 
of this recommèadation. 

~ 21 Oerober 1974, the CAB approved the IATA North Atlantic,fare package 
.. , 

lncluding the APEX fare(46), \iithout a charter ~dctf floor 'peing es tablished , 

Simultaneously, ho~ever. it a~oPtid,~ immediatt1y effe~tive, tninimum charter 

rate guidelines, to remain in effect through 1975(47). Rates filed below 
. • d 

the minimum guldellnes would he investigated and suspended unless they could 

be adequa~ely justified . 

---!ATA negotiators, surprised witn the CAB guidelines, alao B~eause the~ were 

lower than expecte~, agreed to modify their lowest fares to more effectively 

46~ It was determined that sales were limited ~o 20% of each airlin~'s weekly 
. ~eondmy class cspadty betWeen any t:wo points. "-i 

t 
47. The'minimum rates, based on sesson and aircraft eapacity'were for air-

eraft with lees than 230 seats for Low, Shoulder and Peak Seasons res- ~ 
peètively: j.le, 3.4ç and 4.1ç per seàt mil~. For aireraft vith more than, . , 
229 scats respectively: 2.4ç,2.7ç and 3.4~ per seat mile. 

, . 

\ 
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cornpete \vlth C'hâ"rter operations. 
~ 

On 30 'October, two days before the package, already approved by the CAB wouIJ .. 
go into e[fect, they flled a revised schedv.led fares package with the CAB. 

The r~visions inclu •. a. elimination of the APEX fare, and Im,erl ng 

of' the*22/45 day excursion fare. The CAB approved the package(48). 

---Airline Charter Tour Opera tors Association(ACTOA) regarded the guidelines 

as'" um.arranted intrusion i~to the free market of .charter competition and 

. feared that tl,le minimums would severly discourage mass travel. 

"The guidelinés give the operator no latitude or room to negotiate • 
.. charter prices ·end will ~ake it difficult to come up with good 

low-priced charter packages (49) '.' • 
---Aviation Consu;ner Action Pr~ject~ACAP) stated that the CAB was, in effect 

... 
setting fares, while Congress, speCifically withheld that power from i~(50). 

~ 

IfS .• The orig~nal fare package was voided when Alitalia, CP Air and Iberia withdrew 
from the agreement, rescindinft:he rates, They thei,\ agreed 't,o compromise as 
a result of the l!i.imination of ~EX and, reduction of the 22/45 day excursion 
fare. Unanimity ~s achieved, but the package was accepted only as a tempo­
rary structure principally ta p~event an open rate situation . • 49. Aviatio9 Daily 31-10-74 at .325. 

~O. The Board, according to secldon l002j(5) of the Federal Aviation Act does not 
have tpe power to do more than suspend and inve.tigatenon~compensato!'y rates. 
This authority requires.the .Board ta review the ~easonability pf tpch rates 
on an individual basis ~nd disltPprove them if they fal1 under the "incremental" 
costs, 8ssociated w~th transportation in question. "Suspending and csncelling 
rates, merely upon sh~+ng that those rates are below fully al1ocat'ed costs 
for the industry in general, 18 'not within the Board's authority, as Justice 
charged: "If the Board does not stay and reconsider its policy sÙltemen~ the, 
generaI public will b~ denied the opportunity for charter travel at com-
pensa tory , compètetively set rate'à ". Jus tice further held that t~e CAB . , /, 
ord" is, in effect, final, because c;ances are slight that a carrier will / 
file, a tariff lower than the minimum and face a possibly lengthy tarifE 1 

f ' suspension and requirements for &howing,of compelling justification. ~ 
See Aviation Daily 1-11-74 st 5 and 11-11..;74 at 54. ./ • 

.'V 

,..., 
1 
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• 
---The Department of Justi.c be1ieved the CAB violatcd the Federdl Aviation 

Act by ~escribing,minimum fares. 

In defen~e, the CAB sa id the guideline rate Ievels 'were clearly wha t they 

purported to be:" specifie guidelines for the purposc of evaluatlng 

existing and proposed charter rates. By establishin~ guidelines, the Board 

. said" it ~as "merely made it knowl\ thaP' I.t do es not int;nd to review 

charter rates which are filed above that level, while rates filed below 

''that lev~l will be scrutinized against industry data and information pro-

vided in the justification of the airline filing the charter tarifE". The 

Board pointed out that it has the authority to sœspend any North Atlantic 

'* 
charter rate it deems unreasonable under established criteria, whether 

policy statement guidelines exist or not(Sl). , 

ACAP and NACA, in November 1974 asked the us Court of Appeals for.Jthe District 

of Columbia, to review the CAB 's minimum ~barter rate "guidelines (52). The 

Cour~ decided ta hear the case for reversaI of the guide1ines on 14 Fébruary 

.. 
On 6 February 1975 the CAB sought postJSonement, penai,ng requests from 

* PanAm and British Ca1edoni~n for guidelini revis ions ta tlimioate the highei 
& 

) 

rates for narrowbodied,aircraft(S3). 

51. CAB Order 7'~12-40 Of 11-12-74. 

52. Th~y were .Iater 'oined by ACTOA, Spantax and the Nat'iQna1 Student Trave1 
Bureau(NTSB) • ". 

53~ BCAL said that th~ minimums are designed to produce ~n averagé annual yield 
of ~.9C per seat mile for operators of stretched and wid~bodied jets and 3.6ç 
per seat mile for narrowbodied :lets ,operators such as BCAL. JlThe differenti..al 
of O.7ç i9 decisive in terms,of market penetration. It represents a differenrG 
in the roundtrip journey priee of $48.- -NYC-London- and $76,- -L.A -London­
Th.is rate différence gives avir'tual monopoly to the opera tors of big air-

"craft and-t~is category 18 compr1s~d almost exclusively of the US transatldntll 
supplemental airlines. Avaition D811y 10-1-75 st 53. u 

" ; o 
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On 10 FcbTua ry! the us Cou r t of A:- pe.:11s deni ed the CH' reques ls dlld on 

11 February the CAB withdrew Ha guidelines. 

Us comment: "It seems (.lp;-'<lrènt from the na ture of the charter m,Hket that 
ally program ta improve the economies of the carr~cr's opcratLollS 
by a more managed approach to ra te levels mus t be in place suf­
t"lciently in advanee of a selling season' 50 that aIl the operators c; 
plan accordingly. That situation has not materialized and we 
do not believe that the disruptive consequences of such an effort 
at this late date '''ould be in the public interest"(54),' 

.... 

In answer to the Board's wit~drawal,' Departinent of Justice said it was 

opposed ta industry wide cost averages, because it requires low-cost 

opera tors to charge higher rates in arder ta protect the revenue nee.ds 

of t_e leas t efficient high-cost ~arriers . .. 
In the meantime, because of the cancella~j..Otl--Qf the Boal!'d 's guidelines 

the charter rate situation on the North Atlantic had gotten somewhat 

out of balance. 

ECAC had adopted a number of recommendations dealing wtth hinimum charter 

~ 

-wholesale and retail- rates for trBusatlBntic operations. In the course 

of time. these minimum rates had been adapted to the higher overhead charges 

tbat operators incurred, mainly because of 'the risen fue~ priees . 

.. 
(ECAC minilÎmms are much h'ighèr than tbose that were propos-ed by the CASI'. 

" 

The ECAC minimums apply only to charter operatio~s that originate in' 
" 

Europe', although the;J:'e has 'been--some 1ndication that the ECAC rates eould 

be applied to the return legs of the US originatlng charters) 
" 

'" ECAC, foreseeing difficulties ~n the form of" a priee war on the North At-

lantio' . .market and coneerned that a lack of minimum rates would creste diffi-, 

culties in implementing the lA!A North Atlantic faré package, requested an 
o 

!'4. Aviation Dai ly 12-2115 at 233. 

1. P 
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emergency ffit!8ting with cs dnd Canadian governmcnls. The meeting WdS IlE' ld 

. 
'14 March 1975 and accampl bhed little. ECAC reiterated its be11e[ tbat 

minimum chdrter rates must be establl.shed and conc 1 uded th~t schedu Led 

and chartér airlines should discuss minimums and gavernments should él'pp1y 

same charter priee control or sl.).rveil1ance(55). The US represented by 

Department of State. mainly listened. 

If a regulatory balance on the North Atlantic is ta be obtained, a uniform 

paliey must be fallowed on both continents, either a policy that regulàtes 

fares, in that it prescribes minimumS, be it government '~rdered or based on 

inter-carrier agreements or a policy which does not regulate fares, which 

1eaves fares ta bedeterrnined by the forces of the rnarketplace. 

As the affairs stand now, the European countries within ECAC seem 

.regulatory·determination of charter ~ares. ECAC has adopted reco 

ca'lling for minimum charter rates; many member states have im ement:ed these 

recammendations. • , .' 

In the United States, the CAB'".,as farced ta .withdraw its ~ which 

"set" minimum charter fares for transatlantic operat.io'ns. -

This conf1ice in viewpoints is ve~y weIl Ulus-trat.ed bl' opinions expressed 
(, 

respectively by British AirWays in Europe and ACTOA in the US. 

'British Airways, clai,ming that the us cannat aperate in a vacu,UIn with 

" , -
respect to int~rnational rates, asked. the CAB ta develop minimum trans-

atlantic charter ratesUat the earHe~t opjlartunity as Yft" lt cfurther said 

"Transatlantic charter rates have been virtutdly unregulated in th'e 

,. 

US and there ar~ \.JJ1doubte~ly those who would like to' sec this continUl'. 
It cannot, at least while transatlantic schedùled {ares are regulated 
as they are. The transatlantic scheduled services have been forced 

C'_> ta ~CDrego pro~<?ti~nal fare development J which could be fully 
ca~t-justlf1ed.by irtdividual carriers, in the lnterest of aVQiding 
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undue damages te charter services and maintaining a hedllhy 
scheduled service system. A necessary concomitant to this is a 
transdtlantic charrter rate policy which requi-res charter rates tha t 
dvoid undue damage to scheduled services and maintains a healthy 
charter industry". 

In other words, if scheduled fares arc regulated, 50 should charter fares. 

ACTOk on the other hand says that 

"minimum charter rates are contrary ta the publIc lnterest-,:. 
Any attempt to resuscitate minimum charter rate guidel~nes shou1d 
be a~andonded. The free market whieh has characterized charter 
air transportation -the only form of tr~nsportation where priee 
competition prevails- must be preserved. The interests or the 
traveling public, the tour operator industry a~d the airline 
industry dictate that government priee fixing of charter service 
should not be invoked"(56) 

The ACTOA v~ewpoint is representative of what has been the United States 

poliey to;wards charter fares for over a decade. 
of 

In April 1963, president Kennedy approved a Statement on International 

'dr Transport. Poliey which reeommended "continued United States support of 
1 

, pr,aetieab1e means whlch help to achleve reasonable rates '5uch as charter 

/ 
~erviees" • 

The Nixon Poliey Statement of June 1970 recommended that Itcontinued 

support s,hould be g~ven to the establishment of- IATA and non-IATA charter 

rates on a Ifree competitive basis': 

The question tha~ poses,itself here 1s: must chàrter priees be eqntrolled, 

and, if so, to what extent. Must charter p~ices be fixed or preseribed 
.J • 

~1the/ by governments or by groupsQ'.of carriers, or must they be freely 

deterJdned by the forces of the ma:rJ.s.e..tplace. 

------

56. Aviation Daily 

li" 

27-2':'75 at312. 
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-T-So far, inter-carrièr discussions, Riming at dn ugreement for charter 

priees ta he charg8~: by rATA and non-rATA carriers, have been abortive. 

---Govcrnment imposed minimum charter fures are being lrnplementcd in sorne 

European countries. This policy Is based on related ECAC recommendations. 

---The sybtem of freely determined charter priees is practice ln the US. 

Whatever solution may be chosen, it must b2 art overall solution and cannot 

be reduced ta sorne isolated ~omponents. 

It also should be a universal system, a system adhered ta by aIl p~rties 

involved. 

Such uniformity is prerequisite to a healthily functioning system. 

The formula cornes on the second place .What formula i8 being used is of 

less importance. As long as the same forml,lla is being used in aIl countries, no 

major problerns should occur, given the feasibility of tqe cho8an formula. 

AlI three sys tems men tioned above. searn feasible. 

--~The free system of demand anp supply has been rendering its s~?rvices for 

a few de cades now, and ,Sorne people contend that its time has come. S,imple 

forces of the marketplace wou Id fail as~ regulators of such a complex industry. 

Besides~ it is argued,when one~part 
, \' 

component- is 80 heavily regulated, , 

of the aviation industry -the scheduled 

L -
it iB ncit: logical that the other part 

should not, be regulated. 

---Rate setting by govemments has become practice in a number of .European 

count'ries. Such unilateral impQ,S·ition of minimum charter rates \.,as a corollarv 

of 'the failure of the carriers tnellÎselves to come to an agreement on min}.-

mum charter rates. 
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---The establishment of minimum charter rates through inter-carrier 

discussions failed because the ideas both classes of carriers had on the 

subject d~ffcred tao much. Especially among ~harter operators therc vas a 

reluctance and apprehens ion to b,egin the talks. t'he prospect of si tt:i:-ng down 

wi th the scheduled airlines, their campe titors, ta discuss minimum 

charter rates wa's anathema ta mas t of the charter ope!ators. 

Most ~harter carriers were basically opposed to the establishment of 

minimum charter rates and cpnsidered the establishment of m,inimums as con-

trary to a free enterprise system. 

It 1s mainly this rather negat~,:,e attitude that can be blamed fOr the 

failure of the-discussions; the negative attitude towa~ds minimum charter 

rates at aIl, and the atti tucle of the charter operators towards the talks. 

As mentioned above, each of these three farmulae seems feasible as a 

system that couid regulate charter operations. Each system can be pUt 

into op~rat1on; each system has its advantages and its drawbacks. 

The principal point, hOW'ever, 19 that, whatever system be ,chosen, the same 

system be used by aIl parties involved. 

The most féasible of t~ese systems, woul~ still seèm to be a system 

of free enterprise, wfth cettain restriCitions, certain cOr;tditions, certain 

built-in d~vices to prevent the ,re-occuring of mistakes that have been made 

before; ,a regulated' system of frae enterprise. 

The major con.dition would be that fares must be calculated on the bàsis 

"of the total costs of operations halfway between the audited results of 

the lowe8t- and of the highest-co6t operators on the route, bolstered up 

(ln 

1 • 
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to achiL'vt! a reasonablc margin on turnover and an acceptable rate of return 

on capital employed. TIus calculated min~m fali'e will prevent below-cost 

o~erations. 

This minimum fare has "the function of an absolute minimum, below which 

carriers shouid not operate,~ Above this mfnimum. free competition i9 

• allowed. DifferentiaIs according ta aireraft size, seating configuration 
,l, \, 

and seasonabUlty could be intr~ced ,by ,he carriers, but shoyld not go 
.",,- ~'-"" 

below the absolute 'minimum. 

The level of this minimum should be agreed upon, if possible, at inter-

carrier discussions. Governments shoula be given some sort of say in the 

matter, ih the fOrnl of surveillance, thus striking a Just balance between 

the interests of the consume~. the scheduied'carriers and the charter 

operators. 

\. 

.' . 
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CONCLUS IO~. 

, 
In spite of the very restriGtive de jure regime. governlng charter ope-

r~tions, this mode of air transport has put up an excellent display of 

de facto development. 

Charter operations, these clays. represent 38% of the air traffic volume 

within Europe and close to 307. on the North Atlantic. 

Contràry to ~llegation of the scheduled airlines. charter operations 

have nct diverted traffic from their scheduled operat~ons to the degree 

that they impair these services, but, on the contrary. have generatèd 

new ~~affic. thus creating a whole new category of air travelers. a class 
,\ 

that otherwise would not have been in a position to travel. 

The definition of an international scheduled air s~rvice, as'it was 

drafted hy the ICAO Couneil in 1952, does not hold water anymore. 
, 

Where the regu~rity criterion reflectat a sensible and important dis-
, 1 

tinction between the then existlng categories of airline operations, it 
" 

has now been replaced Dy other standards. 

A scheduled se~vices in ~hese days ls best distinguished from a charter 

ser~ice, in that seats on a schéduled service are sold on a retail-hasis, 
" . 

by the operator himself or ~y his agent, and that seats on a charter .. 
service are sold on a wholesale basis. 

While ptocuring a public service, the scheduled carrier has also t)he obliga.tion 

to provide continuously available service, wlrere the only obligation of a 

charter carrier la ta perform the specific flfghts he has contraèted to perform. 

, , 
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Although a proper deUn,ition, dlstingu.ishing betlveen scheduled and charter-
,-' 

services sa far has not been drafted, this doed not dppear ta b~ an 
\ 

obstacle ta proper regulatory action. 

It remains to be secn 1f such a definitio~ 15 actually needed, sinee the 

two transport formulae show signs of steady rapprochement. 

• 
A substantial percentage of transatlantic charter operatlon~ tB now 

governed by pilateral arrangements. These bilateral arrangements indicate 

some shifting of the balance between the regulatory role of the charter 

, originating stat~ and the charter réceivi~g state. 

Article 5 of the Chicago Convention bestowed upon the receiving state , 
the right ta impose ,such regulations, conditions or iimitations Jl as it 

may cons1der tles1rable ll
• As a résult, the receiving state issuedits 

awn regulations. thus fixing its charter poliey • 

Since the conclusion of these b1lateral arrangements, the receiving state 

has given up some- of this~ power and accepts the rules of the origi.nat:lm.g 

state as those thà~ gôv~rn these charter operations. 

This, howev~~. doea not prevent any reeeiving state from issuing certain 

regulations, that may condition the èntrance of such charter operations • 
, 

" 

The advantage qf a system that Is based on bilateral agréements, i9 that 
" 

in each' ~parat~ case, the regülatory structure can be adapted to the .' ~ 

specifie economic. social and politieal circumstances of the countries 

In a multilateral agreement, these specifie circumstances must necessarily 

.~ d1sregarded; such a multilateral' ag~e-ement can only, represent the 



1 

'..,...".. ............. ,----. .......;-.. --'~r~-·- .. , 
\ 

lowest Common denominator beC'ause of the dispardtc intercsts of the countries 

involved. But the big advantage of a multilateral stru~ture ts that it 

ls the most direct and effective way ,to establisWnternational rights. 

A multilateral air transport agreement, as proposed, would govern both 

charter and scheduled operations. It woul~ have to create a balanced air , 

transportation system which recognizes the retail and wholesale concepts 

of air transportation and which recognizes that ~he two systems -scheduled 

and chartèr- are complementary. 

eharter rate provisions within Bueh a multilateral structure would have 

to provide that carriers agree upon certain absolute minima, below t,-hich 

levels they will not operate. Above these minima, free competition would 

1 
be allowed. Priee differentials accordihg ta aircraft size, seating 

configuration and seasonability could be introduced by the carriers, but 

should not go below the absolute ~nima. 

Governments, whose task it le to strike"a just balance between the i.nterests 

of the iddustry and of the consumer, sho1Jld be given some s'ay ~n 'the 

matter in the form of surveillance. 

, . 
, .' 
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